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VOL. I.] KEEFKR KT AL. V. PHCENIX INS. CO.

[IN THE SUPREME COURT OF CANADA.] 
Before SIR HENRY STRONG, C. J., and TASCHEREAU,

G WYNNE, SEDGEWICK and KING, JJ.

HUGH P. KEEFER and the QUEBEC BANK 'Plaintiffs) Appellants

THE PHOENIX INSURANCE COMPANY OF HARTFORD 
(Defendant) Respondent.

(ON APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.) 

Insurance against fire—Insurable interest—Unpaid vendor.
1. An unpaid vendor, who by agreement with his vendee has insured 

the property sold, may recover its full value in case of loss, though 
his interest may be limited, if when he effected the insurance he 
intended to protect the interest of the vendee as well as his own.

2. The fact that the vendor is not the sole owner need not be stated 
in the policy, nor disclosed to the insurer.

3. Judgment of the Court of Appeal (26 Ont. App. R. 277) reversed, 
and that of the trial judge (29 O. R. 394 ) restored.

Argument : 20th April, 1900.

Judgment 19th February, 1901.
Appeal from a decision of the Court of Appeal for 

Ontario (26 Ont. App. R. 277) reversing the judgment at 
the trial (29 O. R. 394) in favour of the plaintiffs.

The plaintiff Keefer sold a piece of land to one Cloy for 
$2,000, payable by instalments, agreeing to keep it insured 
for the amount of the purchase money, which he did. A 
fire having occurred causing a loss of $1,740, when Keefer 
had been paid $800 by Cloy, the insurance company refused 
to pay more than the amount of Keefer’s interest, and the 
latter brought an action to recover the full amount of the 
loss, the Quebec Bank, as assignee of Cloy’s interest in the 
policy, joining him as plaintiff.

At the trial before Mr. Justice Ferguson, the plaintiff 
recovered the full sum claimed, but this judgment was 
reversed by the Court of Appeal. The plaintiffs then 
appealed to this court.
The Chief Justice.—

I concur in the judgment of Mr. Justice Sedgewick. 
Taschereau, J.—

I am of opinion that the appeal should be dismissed.
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G WYNNE.—
I entirely concur in the judgment of the Court of Appeal 

for Ontario in this case. The policy of insurance sued upon 
is printed and is in the statutory form prescribed by cli. 167, 
R. S. O. 1887, and is one only of indemnity, expressed, I 
think, in very plain terms, whereby the defendant agreed,
“ to indemnify and make good unto the said insured, liis heirs or 
assigns, all such direct loss or damage (not exceeding in amount 
(2,000, nor the interests of the insured in the property herein 
described).'1

At the trial the interest of the assured at the time of the 
policy being made, although then represented by him to be 
his own property, was in fact that of a vendor with a lien 
thereon for unpaid purchase money, amounting then to the 
sum of $1,200. Now that this policy so entered into 
operated solely as an insurance against loss of the insured’s 
direct beneficial interest as such unpaid vendor cannot, I 
think, admit of a doubt.

The suggestion that the words “ heirs or assigns ” and 
“ interests " (in the plural) as used in the alxwe contract, 
which is in printed form, show that the assured intended 
to insure the interest of his vendee as well as his own, has 
been fully answered by the judgment of the Court of Appeal 
for Ontario, and nothing can in my opinion be usefully 
added thereto. As to the assured having had the intention 
suggested (assuming him to have entertained it), all that 
need be said is that such intention is not expressed in the 
contract, and it cannot be argued that a secret intention of 
the assured can be appealed to for the purpose of changing 
the terms of the contract, contrary to the intention of both 
parties to the contract as expressed therein. But this point 
also is fully dealt with by the judgment appealed against. 
The appeal, therefore, must in my opinion be dismissed with

Sedgewick, J.—
The appellant Keefer, on the 25th July, 1893, being the 

owner of certain lands and premises in the town of Thorold, 
upon which the buildings covered by the policy in question 
were erected, entered into an agreement with one George C. 
Cloy to sell the property to him for $2,000, payable as 
follows : $300 in cash ; $500 in four months, and the 
balance, $1,200 in twelve months. At the same time Keefer 
verbally agreed with Cloy to keep the buildings insured to
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the extent of $2,000 until the purchase money should be 
fully paid. There was, at the date of the agreement, a 
policy in force covering the property for that amount, and 
this policy was allowed to remain until the 23rd of February, 
1894, when the policy sued on was substituted for it, and 
issued to the appellant Keefer. Cloy at this time had paid 
Keefer $800 on account of the purchase money, and subse
quently paid him $500. The policy was renewed from time 
to time, and on the 1 ith December, 1896, the frame building 
mentioned in the jxdicy was destroyed by fire, and another 
building damaged to the extent of $40, making a loss of 
$1,740, the amount claimed in this action. At this date the 
purchase money payable to Keefer had been reduced by 
payments made by Cloy to $700. The interest which Cloy 
had, or claimed to have, under the policy was assigned to 
the Quebec Bank, and this action was brought by Keefer 
and the Quebec Bank to recover the total amount of loss, 
the bank claiming the interest of Cloy under its assignment, 
as well as that of Keefer.

The case was tried before Mr. Justice Ferguson, and 
judgment given in favor of the appellant. This judgment 
was reversed by the Court of Appeal, Mr. Justice Maclennan 
dissenting.

At the time of the fire, the appellant was the owner in 
fee of the whole property, but having only a beneficial 
interest to the extent of $1,200, and Cloy having a beneficial 
interest to the extent of $800, and the question in dispute 
here is whether an unpaid vendor can recover not only his 
beneficial interest but the beneficial interest of his vendee as 
well, as under the circumstances of the present case.

I am clearly of the opinion that he can. The learned 
Chief Justice of this court in Caldwell v. Stadacona Fite 
and Life Ins. Co. (11 S. C R. 242) thus clearly lays down 
what I understand to be the law :

“ Whatever doubt may be raised by text writers, it is 
clear, from the language of judges used in delivering 
judgments in cases of authority, that provided the assured 
had an interest at the time of the execution of the policy, 
and at the date of the loss, he is entitled to recover upon a 
fire policy the full value of the property destroyed, provided 
the whole interest in the property was insured, although 
his interest may have been a limited one merely.”
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He cites, among other cases, Simpson v. Scottish Union 
Ins. Co. (i H. and M. 618), where Vice-Chancellor Wood 
says :

“ I agree that a tenant from year to year, having 
insured, would have a right to say that the premises should 
be rebuilt for him to* occupy, and that his insurable interest 
is not limited to the value of his tenancy from year to 
year. ’ ’

And Waters v. Monarch Assur. Co. v5 E. and B. 870), 
where Lord Campbell says :

‘ ‘ The last point that arises is : To what extent does the 
policy protect those goods ? The defendants say that it was 
only the plaintiffs’ personal interest. But the policies are 
in terms contracts to make good ‘ ‘ all such damage and loss 
as may happen by fire to the property hereinbefore men
tioned.” That is a valid contract, and as the property is 
wholly destroyed, the value of the whole must be made 
good, not merely the particular interest of the plaintiffs. 
They will be entitled to apply so much to cover their own 
interest and will be trustees for the owners as to the rest. 
The authorities are clear that an assurance made without 
orders may be ratified by the owners of the property, and 
then the assurers become trustees for them.”

My brother Gwynne at page 260, in the same case, 
expressed similar views.

Castcllain v. Preston, (n Q. B. D. 380), (a case very 
largely relied on by thje majority of the court below), 
strongly supports the view just stated. Lord Bowen says :

“ It is well known in marine and in fire insurance that 
a person who has a limited interest may insure nevertheless 
011 the total value of the subject matter of the insurance, 
and he may recover the whole value, subject to these two 
provisions ; first of all. the form of his policy must be such 
as to enable him to recover the total value, because the 
assured may so limit himself by the way in which he insures 
as not really to insure the whole value of the subject- 
matter ; and secondly, he must intend to insure the whole 
value at the time. When the insurance is effected he cannot 
recover the entire value unless he has intended to insure 
the entire value. A person with a limited interest may 
insure either for himself and to cover his own interest only, 
or he may insure so as to cover not merely his own limited 
interest, but the interest of all others who are interested in
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the property. It is a question of fact what is his intention 
when he obtains the policy. But he can only hold for so 
much as he has intended to insure. Then to take a case 
which perhaps illustrates more exactly the argument, let 
us turn to the case of a mortgagee. If he has the legal 
ownership, he is entitled to insure for the whole value, but 
even supposing he is not entitled to the legal ownership, he 
is entitled to insure prima facie for all. If he intends to 
cover only his mortgage and is only insuring his own 
interest, he can only in the event of a loss hold the amount 
to which he has been damnified. If he has intended to 
cover other persons beside himself, he can hold the surplus 
for those whom he has intended to cover.”

A case which I cite, not as authority, but as clearly 
stating what I conceive to be the law, is that of Insurance 
Company v. Updegraff. (21 Penn. 520.)

'‘ Although the vendor,” (the court says), “is not 
bound to insure, or even to continue an insurance already 
made, he may, like any other trustee having the legal title, 
insure if he thinks proper to the full value of the property. 
It is true that in the case of a mortgagee of a ship he can 
only recover to the extent of his mortgage debt, unless it 
appears that in effecting the insurance he intended to cover, 
not his own interest only, but that of the mortgagor also. 
If he intended to cover the whole interest, both legal and 
equitable, he may recover the whole amount of the insur
ance, under a trust, as to the surplus, to hold it for the 
mortgagor. The same rule applies to the case of an insur
ance by a vendor. There is this difference, however, that 
as the whole estate is at law in the vendor, and the vendee 
has only a title to go into equity, the insurance company 
cannot assert the rights of the latter, or go into equity in 
respect to them, except upon principles of equity and good 
conscience. An insurance upon a house, effected by the 
vendor, is prima facie an insurance upon the whole legal 
and equitable estate, and not upon the balance of the pur
chase money. Where the form of the policy shows it to be 
upon the house, and not upon the debt secured by it, the 
burthen of showing that the insurance was upon the latter, 
and not upon the former, rests upon the underwriters. 
There is no hardship in this. The premium paid, as com
pared with that usually charged where the insurance is upon 
houses, and not upon debts secured by them, is generally
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decisive of the question, and the rates of insurance are 
peculiaJv within the knowledge of the insurance company. 
If the insurance was upon the whole estate the premium 
would be according to the usual rates for houses of that 
description and location ; if it was only upon the debt due 
to the vendor, there would be a large reduction on account 
of the responsibility of the vendee, and the value of the lot 
of ground included in the sale, because both of these would, 
in that case, stand as indemnities to the underwriters. They 
would be entitled to a cession of the vendor’s claims, from 
which an ample indemnity might be recovered.”

There cannot, I think, be any question but that in the 
present case the appellant intended to insure the whole 
pro]>erty, and not merely his beneficial interest therein. 
The agreement between him and Cloy is clear evidence of 
this as well as the terms of the policy itself. Nor in my 
view is there any doubt but that the company thought that 
it was insuring the whole property. The premium is for 
an insurance not upon a partial but upon an absolute 
interest. The terms of the policy show that the building 
itself was insured. The company agreed to make good all 
such direct loss or damage not exceeding in amount the 
interests of the assured in the property described, and that 
word “interests,” I think clearly includes interests of all 
kinds, if insurable ; legal interests, equitable interests, and 
all other interests arising from any relationship between the 
assured and any one claiming under the assurance.

Some of the learned judges below seem to have thought 
the fact that Cloy's interest was not disclosed at the time of 
the insurance vitiated the policy. The authorities are 
conclusively the other way. Bowen L. J., in Castcl/ain v. 
Preston (n Q. B. D. 380) says two conditions only are 
necessary in order to entitle the assured to recover, 1 ‘ first, 
the form of his policy must be such as to enable him to 
recover the total value ; and secondly, he must intend to 
insure the whole value at the time.”

It is nowhere a condition of his recovering the whole 
amount that he must disclose all the parties interested. 
The law, I think, is well laid down in Wood on Fire 
Insurance, sec. 151 :

“Unless the policy requires that the interest of the 
insured shall be disclosed, a failure to disclose the nature of
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his interest or of the existence of a lien or encumbrance 
thereon, is not a fraudulent concealment, and the jiolicy is 
operative if the assured in fact has an insurable interest 
therein."

Lord Tentcrden, in Crowley v. Cohen (3 B. & Ad. 
478), says :

" Although the subject matter of the insurance must be 
properly described, the nature of the interest may in general 
be left at large."

And see Arnold on Marine Ins., 6th cd. p. 51.
I11 arriving at the conclusion which I have done, I 

have been much influenced by the statement of the 
law in Castcllain v. Preston ( 11*Ç). B. I). 3So). There is 
nothing inconsistent with our present judgment in that 
case. There it was practically admitted that the vendor 
insured only in his own interest, and the case proceeding 
upon that assumption merely held that the vendor having 
received the full amount of the purchase money the insur
ance company liecame subrogated to his rights against the 
vendee, and could recover from him, the vendor, any 
excess which he received beyond a proper iindemnity. O11 
the whole, I think, this appeal must be allowed, and the 
judgment of the trial judge restored.
King, J.—

I agree with Osler J. that the case mainly turns ujion 
the question :

"What is the proper construction of the policy of 
insurance ? Is it limited by its terms to the plaintiff’s 
interest which, though not disclosed to the company, was 
that of an unpaid vendor, or is it an insurance not only for 
himself but for others interested, as for example, the 
vendee, to the extent of the value insured ? ’’

And again :
"The question is whether the policy is apt for the 

purpose ? ’ ’
The learned judge came to the conclusion that the words 

are not apt for such latter purpose, and that therefore the 
plaintiff’s interest as unpaid vendor to the extent of the 
$700 remaining due at the time of the loss was alone at risk 
at that time.
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The policy declares in the first place that the company 
“in consideration of the stipulations herein named and of 
$40 premium does insure H. F. Keefer for the term of one 
year from the 23rd day of February, 1894, at noon, to the 
23rd day of February, 1895, a* noon, against all direct loss 
or damage by fire except as hereinafter provided to an 
amount not exceeding $2,000, to the following described 
property, while located and contained as described herein 
and not elsewhere, to wit: $1,700 on the frame building 
(describing it) and $300 011 his frame storehouse (describing 
1!

It subsequently goes 011 as follows :
“And the said Phoenix Insurance Company hereby agrees 

to indemnify and make good unto the assured, his heirs 
and assigns, all such direct loss or damage (not exceeding 
in amount the sum or sums insured as above specified, nor 
the interests of the assured in the property herein de
scribed), the amount of loss or damage to be estimated 
according to the actual cash value of the property with 
proper deduction for depreciation however caused."

I must admit to having been for some time of the 
opinion that by the terms of the indemnity clause the in
surer's liability was limited to an amount (within the sum 
assured) not exceeding the assured’s own interest at risk 
and liable to be prejudiced by a loss. Such seemed to me 
the fair meaning and scope of the indemnity clause ; and it 
appeared to be quite unnecessary to guard therein against 
non-insurable claims or interests, as these would be excluded 
by the implied terms of an insurance contract. O11 fuller 
consideration, however, I think that the policy has a dif
ferent meaning. By its opening clause, already recited, the 
plaintiff is insured generally in respect of the property men
tioned to the amount specified, that is to say, he is insured 
generally in respect to his insurable interests in the property, 
whatsoever they may be. Then in the indemnifying 
clause, the company undertakes in terms to indemnify and 
make good unto the assured all such direct loss or damage ; 
but that this may not appear to be a covenant to pay $2,000 
in any event in case of loss, the words are added : “ not ex
ceeding in amount the sum or sums insured as above speci
fied ; " and further, that it may not appear to lie a coven
ant to pay the amount irrespective of the existence or con
tinuance of the insurable interest of the assured, the further
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words arc added: “nor the interests (i.e., the insurable 
interests) of the assured in the property herein described," 
and then the clause goes on to provide for the mode in 
which the amount of loss or damage shall be estimated. 
Strictly, the saving clauses. Ixitli as to the sums sjiecified as 
insured and to the insured’s interests in the property, were 
not necessary ; nor were they more necessary in the one 
case than in the other, and in both cases appear to have been 
inserted by way of greater caution. The object of the clause 
of indemnity, so called, was not to limit or define the 
subject of insurance in any way. That had been 
sufficiently designated or described in the opening clause of 
the policy. As to the use of apt words to cover beneficial 
interests intended to lie insured, it seems to me that these 
need not be specially descriptive of such other interests in 
the subject of the insurance. All that is meant is that the 
words shall be large enough to cover all that was in fact 
intended. If they are so, the insurer’s concurrence in what 
the assured intended to be embraced in them is implied, and 
so the difficulty involved in his supposed non-concurrence is 
removed.

The next question is whether it is comptent for an 
unpaid vendor retaining the legal title and having the right 
so to retain it, to insure and recover for the whole value of 
the property which he has bargained to sell, there being no 
question of his intention so to insure and no question of the 
use of apt words therefor in the policy.

It is not easy to see how such a case can l>e put lower 
than that of a mortgagee, as instanced by Bowen L. J. at p.
398 of Castellain v. Preston (11 Q. B. D. 380) where he 
says :

“ If he has the legal ownership he is entitled to insure 
for the whole value. If he intends to cover only his 
mortgage, and is only insuring his own interest, he can only, 
in the event of a loss, hold the amount to which he has 
been damnified. If he has intended to cover other persons 
besides himself he can hold the surplus for those whom he 
has intended to cover. But one thing he cannot do, that is, 
having intended only to cover himself, and living a person 
whose interest is only limited, he cannot hold anything 
beyond the amount of the loss caused to his own particular 
interest."

I cannot concur with Mr. Justice Maclennan in regarding
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what was said by Bowen, L. J.. as “an authoritative state
ment of the law by the Court of Appeal in England.’’ The 
other members of that court had preceded him in the 
delivery of separate opinions in which the several matters 
arising in the case were fully considered, and we are not to 
suppose that they adopted all the views and statements of 
law expressed by Bowen, L. J., in his somewhat wide 
incursion into the field of insurance law. To me it appears 
that, in resjiect of what is said by him as bearing on this 
appeal, his views mark a departure to some extent from 
prior authority ; still we have in them the considered opinion 
of a very high authority which, so far as I am able to 
discover, appears also to have been adopted and established 
as part of the law and practice of insurance, and which, as 
limited by him, appears to be consistent with good sense.

The remaining and alternative part of the case relates to 
the effect of the alleged agreement with the vendee for the 
keeping alive of insurance on the premises. If that agree
ment were a valid one, I think that there could be no doubt 
that under this policy the plaintiff could recover in respect 
of the whole value of the property to the extent of the 
insurance, for in such case the plaintiff, in addition to the 
amount of his interest as unpaid vendor, would, in case of 
loss, be prejudiced to the further amount to which he had 
bound himself to keep up in the insurance.

The result is that I concur in allowing the appeal.
Appeal allowed with costs.
Solicitors for the Appellants : Collier and Yale.
Solicitors for the Respondent : Smith, Rae and Greer.

Notes i —
The case of Castellain v. Preston (1883) 11 Q. B. I). 380, 

referred to in the above judgment, was one in which a 
vendor, who had previously insured his house against loss 
by fire, contracted for the sale thereof, 110 reference being 
made to the policy of insurance. After the contract was 
made, but before its competiou, the house was damaged by 
fire, and the vendor obtained the insurance money from the 
company (the plaintiff ). I11 an action subsequently brought
by the latter against the vendor it was held that they were 
entitled to recover back the insurance money, either for their 
own benefit, or as trustees for the purchaser. The principle
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of subrogation laid down in this case was that, on payment 
of money due under a fire insurance policy, the insurers can 
enforce all the remedies of the insured, either in contract or 
in tort, as against third parties, in order to make good 
the loss.

And in Aldridge v. G. IV. Ry. Co. (1841) 3 Man. & 
G. 515, it was decided that a contract of insurance was a 
contract of indemnity only, and that the insurer was put in 
the place of the insured as regards all his rights of action 
in respect of the cause of the loss ; the insurer thus having 
a right of action against the owner of property adjoining 
that of the insured, when the damage to the latter was 
caused by the negligence of the former in allowing the fire 
to spread.

If at some period subsequent to the fire the assured 
receives other compensation for his loss, the insurer can 
recover from him the amount which he has thus in all 
received in excess of his actual loss.

Darrell v. Titbits, (1879) 5 Q. B. D. 560.
And see, North British v. London, Liverpool & Globe, 

(1877) 5 C. D. 569.
I11 Raynerv. Preston (1881) 18 C. D. 1, it was held that 

where a house was burned between the date of a contract 
for its sale and the date fixed for the completion of the 
contract, and the vendor had received the insurance money, 
the purchaser, as against the vendor, could not recover 
the insurance moneys either as an abatement of his purchase- 
money or for the repair of the premises.

As regards the effect of non-disclosure to the insurance 
company of the insured’s exact interest in the property, 
contrary to a clause in the policy, the recent decision of the 
Supreme Court of Canada in the case of Temple v. Western 
Assurance Co. is in point. T.had insured his property against 
loss by fire, the policy containing a clause which stated that 
“ if the insured is not the sole and unconditional owner of the 
property, or if any building intended to be assured stands 
on ground not owned in fee simple by the assured, or if the 
interest of the assured in the property, whether as owner, 
trustee, assignee, factor, agent, mortgagee, lessee, or other
wise, is not truly stated in this policy .... 
this policy shall become void, unless consent in writing by
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the company be endorsed thereon.” At the date of the 
policy there was a small mortgage on the property then 
insured, but T., who insured as owner, did not communicate 
this fact to the company. It was held by the Supreme 
Court of Canada (judgment rendered June 5, 1901) that 
this mortgage did not, under the condition above quoted, 
avoid the policy.

[COURT OF KING’S BENCH, QUEBEC.]
(appeal side.)

Before SIR ALEXANDRE LACOSTE, C. J. and BOSSÉ, 
BLANCHET, HALL and OUIMET, J. J.

CAME (Defendant) Appellant.

THE CONSOLIDATED CAR HEATING CO.
(Plaintiffs) Respondents.

Patent for a combination—Rules of construction—No in
fringement unless all the elements are used.

1. A patent is a contract between the government granting the same, 
or the public, and the patentee, and must be construed like all other 
contracts ; but when there is any doubt as to the true meaning 
of the patent, which expresses the intentions of the parties to the 
contract, it must be interpreted against the patentee, as the lat
ter is the stipulator.

2. Where a patentee, in one of his claims, describes the working of a 
locking and unlocking device, without any specific mention of a 
hinge joint (referred to in the other claims) which, in the opinion 
of the Court, is one of the elements co-operating in that process, 
and contributing to the firmness of the locking, such hinge joint 
will be held to form part of the locking device, and to be included 
in the claim of the same.

3. The true rule, both in Canada and in England, regarding the 
infringement of a patent for a combination is the same as that 
which has been firmly established in the United States, namely, 
that the patent is not infringed unless all the elements which go to 
make up the combination are used. In such cases it is impracti
cable to declare that there has been an infringement by the taking 
of the “pith and marrow,” or “the substance and essence” of the 
patent, as it is generally impossible to arrive at the exact meaning 
of these terms with reference to a particular patent.
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Montreal, May 29, 1901.

Sir Alexandre Lacoste, C. J. (Translation.)—

The action is for infringement of a patent and for an 
injunction.

The respondent is the assignee of Sewall, who obtained, 
on the 4th of May, 1887, a patent for what is known as the 
“ Sewall Coupler."

The appellant is the agent of the Gold Car Heating 
Company, which manufactures a coupler known as the 
"Gold Coupler," claimed by the respondent as being an 
infringement of his patent.

The first judgment went against the appellant, granting 
an injunction, but as that was the real object of the suit, he 
was condemned only in the nominal sum of $25 as damages.

Se wall’s invention consists in "certain new and useful 
improvements in hose couplings." Its object is " to con
struct a two part hose coupling, each half of which is alike, 
which may be used to couple together hose for the passage 
of steam, air, water, gas, etc."

The coupling hangs by gravity, and is provided with 
locking devices which keep the two halves locked together 
in all positions except when turned upwards at the centre. 
At the lower end of the meeting faces is what is called a 
hinge-joint, upon which the two halves of the coupler are 
turned to disengage them from each other.

Their combination is described as follows: "Each half 
of the coupling " is composed " of a body portion having 
an upwardly turned neck or extension, both of which are 
bored centrally to form with the hose to lie coupled a 
continuous passage. The body portion is provided at one 
side with a broad flat extension projecting forward to overlap 
one side of the body portion of the companion half, and said 
extension has at one edge an overturned lip or flange. At 
that side of each half of the coupling opposite the broad 
extension a groove or passage is cut of suitable shape to 
receive the flange, and a shoulder is also provided which 
serves as a bearing. The meeting face of the body portion 
is provided at its lower end with a rib extending about one- 
half of the width of the coupling, and said face is cut away
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at the side of the rib to present a deep groove or recess, for 
the remaining distance, this recess or groove receiving the 
rib of the companion portion."

Then the inventor shows how his combination will 
operate : ‘ ‘ The two halves of the coupling being placed 
opposite to each other it will be seen that the extension of 
one half overlaps the opposite side pf the other half, the 
flange entering the groove and the rib entering a recess 
formed in the opposite half.”

A disclaimer is inserted which is in the following terms : 
“ I am aware that two parts hose couplings have been made, 
each part of which has a passage through it, but a valve 
has been employed at the junction of the two passages to 
close the passage when the two parts of the coupling are 
disengaged, and such a coupling having indirect obstructed 
passages I do not herein claim."

And the claims read as follows : “ i. A two-part hose 
coupling, composed of like halves or portions, each half 
consisting of a body portion, having a suitable passage 
therethrough, a broad extension, locking flange shaped as 
described and located at one side of the body portion, a 
groove or passage shaped as described upon the other side 
of the body portion and a joint connection at the lower side 
of the meeting face of the body portion upon which the two 
halves may be turned to disengage them one from the other 
substantially as described. 2. A two part hose coupling 
composed of two like halves or portions adapted to be locked 
together against lateral or downward pressure but to be 
disengaged by the upward movement only, each half of 
which consists of a body portion having a suitable passage 
through it, a broad extension located at one side of the 
body portion and having a locking flange upon the upper 
side of the broad extension and extending in a diagonal 
line, a groove or passage upon the other side of the body 
portion also extending in a diagonal line and having at the 
lower side of the meeting faces of the body portions a co
operative part of a separable connection, all substantially as 
and for the purpose set forth. 3. In a two part hose 
coupling composed of like halves or ]x>rtions each of which 
has a free and unobstructed passage through it directly 
from end to end, which passages co-operate together to 
form a longitudinal unobstructed passage directly through
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the hose coupling, combined with locking devices, as des
cribed, upon each side to lock the said halves or portions 
together, as set forth.”

The Gold coupler is composed of two like halves consist
ing of a body ]M>rtion having a free and unobstructed 
passage through it directly from end to end, which passages 
co-operate together to form a longitudinal unobstructed 
passage directly through the hose coupling combined with 
locking devices similar, practically, to those described in 
the Sewall patent, with the exception, nevertheless, of the 
hinge-joint, which is cut off in Gold's. There is in addition 
a rocking gasket at the end of each passage at the meeting 
faces, which ensures a steam tight joint.

The respondent urges that the Gold coupler is a piracy 
of his third claim, which does not include the hinge joint, 
and that the rocking gasket is an improvement upon his 
own combination, and cannot be used with his invention 
without a license.

He further says that even admitting that the hinge joint 
be included in every one of his claims it is not an essential 
part of his invention and that appellant in using the Gold 
coupler has taken the substance of his combination and has 
thus infringed his patent.

The question I now take up is not whether the hinge 
joint is an essential part of the patent but whether it is 
included in the third claim.

This patent, which is a contract between the govern
ment, or the public, and the patentee, mist be interpreted 
like all other contracts. The intention of the parties must 
be found in the contract itself and the interpretation of its 
several clauses is a question of law which is left to the 
court. The rules of interpretation are those applied to 
other contracts.

The maxim, ut res magis valeat quam pereat, has really 
no application in this case, liecause, whatever interpretation 
we lay on the third claim, it will have an effect. Hut in 
case of doubt the contract is interpreted against him who 
has stipulated, that is to say, the patentee. It is in the 
light of these principles that we will examine the third 
claim of the patent.
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The respondent contends that the third claim is a mere 
combination of the main portion of the two halves with the 
locking devices upon each side to lock said halves ; that the 
hinge joint is not part of the locking devices ; that its 
function, as stated in the patent, is not to help in the 
locking ; that at all events, it is not par-t of the locking 
devices which are on the sides of the coupler.

In deciding these propositions, reference must be made 
to the specifications where the invention is described and to 
the two first claims, being invited to do so by the words 
“ as described,” and “ as set forth,” contained in the third 
claim.

Does the hinge joint form part of the locking devices ?
Nowhere in the patent does Sewall say, in so many 

words, what he means by ” locking devices;” but no 
operation, whether of locking or unlocking, is described in 
which the hinge joint is not used.

After having described the several elements that com
pose his combination, that is to say, the body portion, the 
broad extension with its flange, the corresponding groove, 
and the hinge joint, he proceeds to show how the locking 
will be affected : ” The two halves of the coupling being 
placed opposite to each other, it will be seen that the exten
sion of one-half overlaps the opposite side of the other half, 
the flange entering the groove and the rib entering the 
recess formed in the opposite half.”

So the rib and recess, that is to say, the hinge joint, is 
shown to be one of the elements co-operating in the locking 
of the couplers. And the inventor immediately adds : ” It 
will thus be seen that the two halves are firmly locked 
together,” giving to understand that all the elements above 
named contribute to the firmness of the locking.

As to the unlocking, he says that the halves arc 
‘ ‘ capable of being disengaged only by moving them upward 
on the ribs turning in the grooves which serve as a hinge 
joint or connection.” The important function of the hinge 
joint in the disengagement or unlocking of the coupler is 
thus clearly demonstrated.

In a lock every element used in unlocking forms part 
of the locking devices. I might add that in the first
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claim the hinge joint is described as a “joint connection 
upon which the two halves are turned to disengage,” and 
in the second, 1 ‘a co-operative part of a separable connection.

Our conclusion must, therefore, be that the hinge joint 
forms part of the locking devices.

But, says the respondent, the locking devices mentioned 
in the third claim, are limited to those “ upon each side,” 
and the hinge joint is not on the side, but at the lower end 
of the meeting face, as stated in the specifications.

This is true in one sen*e, but in the two first claims the 
hinge joint is mentioned as being at the lower side, while 
the flange and the corresponding groove are at the upper 
side. There are four sides in the mind of the inventor. To 
which side does he allude in the third claim ? It may be to 
the flange or groove only, but not necessarily so. The third 
claim seems to have been put in to particularize a special 
passage through the main portion of the coupler which 
Sewall intended to cover by his patent. A free and unob
structed passage—"direct from end to end”—“a longi
tudinal unobstructed passage directly through the hose 
coupling,” and this seems to have been done as a precau
tionary measure in case his two first claims which apply to 
a suitable passage would be anticipated.

If the third claim had lieeii the only one made, could it 
have been said that it did not cover the hinge joint ? Evi
dently not. And why should we give a different interpre
tation because there are two other claims when the specifi- 
cations disclose the evident intention of the inventor to 
include the hinge joint in every operation, and to make it 
the basis of the disengagement process.

If Sewall meant to include the flange and the correspond
ing groove only, why did he not say it clearly, as he did a 
few days previous to the fyling of his claim in the Canadian 
Patent Office, when he fvled his amended claim in the 
United States Patent Office ?

No doubt, in interpreting a patent which is a contract 
between the patentee and the public, we must decide the 
question without any bias, but the public has a right to 
know what it is prohibited from doing. It is upon the 
patentee, who is the stipulator, to prove the special restric-
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tion imposed upon the public by his third claim and in case 
of doubt the verdict of a court has to lx* “ not proven.” 
As Lord Cairns said in Harrison v. Audcrston Foundry 
Company, i, App., Cases, H. L.. 574 : “ I11 case a patentee 
claimed a subordinate or subsidiary part of the combination, 
it is necessary to see that the patentee has carefully distin
guished those subordinate or subsidiary parts and has not 
left in dubio what claim to parts, in addition to the claim 
for combination, he meant to assert.”

Again the question is not as to the validity of the patent, 
nor as to the validity of that one claim, but as to its extent.

We, therefore, come to the conclusion that the third 
claim is too vague and too ambiguous to enable us to say 
that the inventor contemplated a combination different from 
the one described in the two first claims, and that we must 
consider it as being the same combination which includes 
all the elements of the two others, and in particular the 
hinge joint.

Assuming now that the hinge joint is included in every 
one of the claims, is the Gold coupler an infringement of 
the Sewall patent ? The Gold coupler has all the elements 
of the Sewall patent with the exception of the hinge joint, 
but it has another element, the rocking gasket, placed at 
the end of each of the passages that run through the coupler, 
and which, by its oscillating or rocking capacity, facilitates 
the adaptation of the two passages or tubes, so as to make 
a steam-tight joint, even in case the two faces would not 
meet squarely.

The respondent admitted that the Gold coupler would not 
be an infringement of its patent in the United States, where, 
according to the jurisprudence, in a patent for a combina
tion. the patent is not infringed unless all its elements are 
used ; but it is claimed that the substance of Sewall s 
combination has been taken by the appellant, and that, 
according to the English and Canadian courts this consti
tutes an infringement.

I do not think that there is such a deep gulf between 
the English or Canadian jurisprudence and the American 
jurisprudence as rescindent contends. To say with the 
American courts that in a patent for a combination of old 
elements the subject matter of the patent is the combination
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itself taken as a whole, which cannot be infringed unless 
the whole combination is taken, is clearer to my mind than 
the rule expressed by some of the English and Canadian 
courts that there is an infringement when the ‘"pith and 
marrow," “substance and essence," of the combination 
have lieen taken. It is easy to find out the pith in a plant, 
the marrow in a bone, but it is often a heavy task to dis
cover the pith and marrow of a combination.

I have looked at the precedents quoted by both parties, 
and nowhere could I find a definition of the words pith, 
marrow, or substance and essence, as applied to a combina
tion, that would satisfy my mind and be a sure guide in the 
application of the law of this country.

It is understood by all that a patent is a contract between 
the patentee and the public by which certain privileges 
asked for by the patentee are granted to him.

The least the public can ask is that these privileges 
should be clearly defined, so that people acting in good faith 
may know without a metaphysical exertion of the mind 
what is left to them, and what they can use without incur
ring a penalty ; it is for that reason that the law of patents 
has provided for an exact and complete description to be 
given by the inventor, and also for specific claims.

If the inventor claims a combination, that combination 
alone is covered, and the other inventors thus know upon 
what they can work. We find that rule laid down in many 
of the English cases. Take Clark v. A die, 46 L. J., Ch. 
185, which is a leading case. It was decided in that case 
that when a patent is taken out for a combination it will 
“ protect the several subordinate parts, and all subordinate 
combinations of such parts, provided the subordinate parts 
or combinations be themselves properly subjects fora patent, 
and also provided that it is clearly and previously defined 
by the specifications what are the subordinate parts or com
binations of parts in respect of which, as well as the entire 
combination, protection is claimed."

The Lord Chancellor said : “ It must have been made 
plain that the inventor had it in his mind, and intended to 
claim protection for these subordinate integers. ' ’

Lord Hatherly said : “ If you claim for a portion of the 
machine you must make it plain."
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In Harrison v. Anderston Foundry Co.t i, App. 
Cases, 574-578, Lord Cairns said : “If it is clear that 
the claim is for a combination, and nothing but a combin
ation, there is 110 infringement unless the whole combination 
is used.”

Lord Chelmsford : “ If a patent is solely for a combina
tion, nothing can be an infringement but the use of an 
entire combination.”

Again, Lord Cairns, in Dudgeon v. Thompson, 3 App. 
Cases, 44 : “ There is no such thing as the infringement of 
the equity of the patent, but that which is protected is that 
which is specified, and the infringement must be of what is 
specified.”

That dictum of Lord Cairns was approved in the Ticket 
Punch Register Company v. Colley's Patents. I11 this 
case Smith, L. J. said : “ Their (plaintiffs’) complaint must 
be that the defendants have infringed the combination, for 
it is the combination, and nothing else which is protected.

These quotations show that the present rule in England 
is similar to that in the United States.

It is true that in some of the cases < ted by the respon
dent, and by the learned judge who decided the case in the 
first court, and even in some of the cases above cited, the 
English judges put to themselves the question : “ Has the 
combination in substance been taken ? ”

Perhaps it is not easy to reconcile the dictum of some of 
the judges with the rule. Yet I think that we may safely 
say that the English courts never intended to go beyond the 
claims in the patent, and that if the claim is for a combina
tion, the combination alone is protected ; also that the 
patent being a contract has to be interpreted like all other 
contracts.

Bewail claimed a combination cf what is admitted by him 
to be all old elements to procure a coupling of hose having 
a steam tight joint, and disengaging automatically. 
According to his specification this coupling is done by the 
combination of the following elements : the body portion 
with its passage, the extension with its flange, and its cor- 
resjxmding groove, and the hinge joint. Every element 
has its special function or functions. The hinge joint forms
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part of the locking, and it helps in keeping the two halves 
firmly locked together ; it is a guide in coupling, and ensures 
the bringing of the two faces squarely together ; and it is 
the basis of the operation in the disengagement of the 
coupler.

Can it be said that the hinge joint is not a material part 
of the combination ? True, the coupler can be coupled and 
uncoupled without it, but the combination is destroyed, and 
the process is not as perfect, nor as safe, nor as practicable. 
This view is supported by the evidence which establishes 
that Sewall's coupler has never been put on the market 
without the hinge joint, and that the Safety and Martin 
Coupler, which have the elements of the Sewall without the 
hinge joint, could not compete with the Sewall.

It is true that the Gold has all the elements of the Sewall 
without the hinge joint, and it is a strong competitor of the 
Sewall on the market, but this is due to the addition of a 
new element, the rocking gasket, which obviates the incon
veniences resulting from the absence of the hinge joint. 
The Gold does not couple so surely if the person who 
couples it is not in the practice of coupling hose, and the 
disengagement is not as perfect ; on the other hand, the 
rocking gasket secures in one way more safely a steam 
tight joint. The Gold does not take from the Sewall Patent 
the advantage of always bringing squarely together the two 
faces, nor the firmness of the locking, nor so safe a disen
gagement so as to prevent a catching.

Under these circumstances can one say that the substance 
of Sewall*s combination has been taken ? The substance of 
Sewall*s is a special mode of coupling, by which he uses 
the flange already known, the groove already known, the 
gravity, also known, and the hinge joint, which is a new 
element. If the patentee does not claim in his patent a 
subordinate combination of the body portion with the broad 
extension, with the flange and the groove, how can he 
reproach Gold for using this last combination with a new 
element, the rocking gasket? Patentees who are original 
inventors of devices are entitled to a broad construction, 
but a mere improver is confined to his particular device.

We must take into consideration the state of the art at 
the time the patent was taken. Car hose couplers and 
modes of couplings of many kinds had been invented and
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were then in use, all more or less perfect. Locking devices 
quite similar to the flange and groove in Sewall’s, whether 
applied to side port or port end couplers were in use. The 
art was gradually advancing towards the thing desired, the 
field of invention was limited, Sewall discovered a particular 
device. Are we not to limit him to that particular device ?

To take the substance of a combination does not mean 
merely taking some of the essential elements of the combin
ation without which the combination could not subsist. If 
it was so, the body portion of the coupler could not be used 
without infringing.

To take the substance of a combination is to take the 
combination itself, the whole combination without omitting 
any material element which the inventor himself considered 
as material.

As I said, true it is that the coupling and uncoupling 
could be made without the hinge joint, but not so perfectly. 
Supposing that a medicine composed of five ingredients 
already known, should be patented for the cure of croup. 
Would the patent be infringed by another mixture, includ
ing three or four of these ingredients ; and, more so, if it is 
established that this last remedy is less efficacious than the 
one patented ?

Much stress has been laid on the wedging or folding 
action of Sewall’s locking. I cannot see any other action 
than that of gravity. Gravity is the only acting agent that 
brings closer the two halves ; the flange and the groove are 
passive, their function is to secure and maintain what grav
ity has done, and prevent the loosening of the tie.

I quite understand that equivalents or slight changes of 
no importance will not permit the infringer to escape. But 
I do not find in Gold's coupler the device as patented in 
Sewall’s, and I am, therefore, to reverse, and this is the un
animous opinion of the Court.

The appeal is allowed.
Solicitors for the Appellant, Robertson, Fleet & Fal

coner.
Solicitors for the Respondents, McGibbon, Casgrain, 

Ryan & Mitchell.
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[HIGH COI'RT OF JUSTICE FOR ONTARIO] 
Before M HR EDITH, C. J.

Rt ABBOTT-MITCHELL IRON AND STEEL CO.
Company—Petition for winding-up order—Sendee of demand 

for payment.
1. The demand for payment of a délit «lue.the neglect to comply with 

which is proof of insolvency, under R.S.C., cap. 129 t The Winding- 
up Act ! sec. 6, is a formal demand in writing, duly served on the 
company. The service of a specially endorsed writ of summons 
does not meet these requirements, not being a “ demand " hut only 
a notice that certain proceedings will he taken if the amount there
by claimed is not paid within eight days.

2. It is a condition essential to the making of a winding-up order 
that the company shall have had the four days' notice of the 
application given by H.8.C., cap. 129, sec. 8.

Toronto, July 18, 1901:

I held on the first argument that the case of the peti
tioners was not made out, but gave them leave to amend by 
setting up the demand in writing of payment, and the 
neglect for sixty days to comply with the demand, and the 
petition having been amended accordingly came on again to 
be heard on the 23rd of May last, when counsel for the 
petitioners contended that the service which had been 
effected on the respondent company of a specially endorsed 
writ in an action against it to recover the amount of the 
petitioners' claim was a sufficient demand in writing within 
the meaning of the Winding-up Act, R. S. C. 1886, cap. 
129, sec. 6. Mr. Thompson, for the respondents, contended 
that it was not ; and further argued that the case was not 
one in which a winding-up order should be made, because, 
as he contended, there remains practically nothing to be 
wound np. Contrary to the impression I had on the argu
ment, I have come to the conclusion that the service of the 
writ was not a sufficient demand in writing requiring the 
respondent company to pay the amount due to the petitioners 
within the meaning of sec. 6. The writ is issued from the 
High Court in the name of the Sovereign, and requires the 
person summoned to enter an appearance within ten days, 
and informs him that in default of appearance the judgment 
may be signed. The endorsement gives the particulars of 
the claim, and contains a notification of the amount of the 
plaintiff’s claim for debt and costs, and that if the amount 
be paid within eight days proceedings will be stayed. What
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the statute requires to be served is a demand in writing 
requiring the company to pay the sum due, that is, as I 
understand the language of sec. 6, to pay it at once. Now 
there is nothing of this nature in the writ or the endorsement 
upon it. There is in terms no such demand in writing, but 
only a notice of the effect of payment within eight days, and 
the claim is, having regard to the nature of the proceedings, 
not, I think, in the nature of a demand in writing requiring 
payment to be made. It is but reasonable where what 
is practically the bankruptcy of the Company is to 
follow the failure to comply with the demand served, or 
may do so, that the demand should be reasonably certain in 
terms, and at all events not calculated to mislead ; and I 
think that to treat the service of a specially endorsed writ 
as a sufficient demand in writing would be to sanction what 
would be calculated to mislead. There is a further objection 
to giving effect to this, as a ground for making the winding- 
up order. By sec. 8 of the Act, the petitioning creditor 
must give four days’ notice of his application to the 
Company before applying by petition for the order, and it 
would, I think, be against the spirit as well as the letter of 
the Act if effect were given to a ground of which the 
Company had not that notice, and which was not put forward 
in the petition, notice of which was served upon it. Upon 
the whole, therefore, I conclude that the application should 
be refused, and I, therefore, dismiss the petition without 
costs.

Solicitor for the Petitioners, L. M. Lyon.
Solicitors for the Company, Clute, Macdonald & McIntosh.

Notes t—

It appears from this decision that in order to bring a 
company within the provisions of R. S. C., c. 129 (The 
Winding-up Act) sec. 6, (which defines when “ a company 
is deemed to be unable to pay its debts as they become 
due,”—that being such insolvency as, according to sec. 5, 
s.s. (a), will justify the making of a winding-up order) it is 
necessary that a formal written demand for payment shall, 
for that purpose, have been duly served on the company on 
behalf of a creditor to the extent of $200 at least, and the 
company or bank (as the case may be) has failed to pay the 
debt within sixty or ninety days, respectively, after service 
of such demand.
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And the service must, whenever possible, conform to 
any local statutes in force regarding the mode of serving 
process on corporations. Re Qu' Appelle l ’alley Farming 
Co., (1888) 5 Man. L. R., 160. Re Rapid City Farmers' 
Elevator Co., 9 Mail. L. R., (1894) 574.

In a Queliec case it was held that when a company is 
insolvent, and the insolvency is alleged in the petition, the 
creditor applying for the order is not obliged to allege and 
prove that he made the statutory demand. Mackay v. 
L'Association Coloniale de Construction, etc. (1884) 13 R. 
L., 383.

But this decision has not been adopted by the courts of 
other provinces. See re Rapid City Farmers' Elevator Co. 
(1894) 9 Man. L.R., 574.

But once the company has allowed the stated interval 
to elapse without complying with the statutory demand for 
payment, the court has no discretion, but must regard such 
“ neglect ” as conclusive evidence of insolvency under the 
Act. In re Imperial Hydropathic Hotel Co., (1882) 49 
L.T. 160.

The attitude of the company, however, must be that of 
“ neglect." There may possibly be some reasonable cause 
for omitting to pay. In re London & Paris Banking 
Corporation. (1874) L.R. 19, Eq. 444.

The order may be obtained liefore the expiration of the 
sixty or ninety days after the service of the demand, if the 
company or bank is in fact insolvent ; but the burden of 
proving the insolvency then rests upon the petitioning 
creditor. Eddv M/g. Co. v. Henderson Lumber Co. (1890) 
M L R. 6, S.C. 137.

The fact that the creditor is secured in respect of the 
debt upon which he bases his petition does not effect his 
right to obtain a winding-up order. In re Chapel House 
Colliery. (1883) L.R. 24 C.D. 259. Olathe Silver Mining 
Co. (1884) L.R. 27 C.I). 278.

Section 8 uses the words “ a creditor for the sum of at 
least two hundred dollars,” omitting to state that the debt
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must be 011c which is then due. It has been held, however, 
that this omission is immaterial, and that it is only a creditor 
whose debt was actually due at the time of the service of 
the notice who is entitled to a winding-up order. Re Atlas 
Canning Co. (1897) 5 B. C. R. 661. In re British Joint 
Stock Bank (1890) L. R. 44 C. I). 703.

According to the decisions under the English Winding- 
Up Act it appears that while a shareholder is only entitled 
to an order upon proof that there will be some assets (see re 
Rica Cold Hashing Co. (1879) L R. n C. I). 36) or that 
there is a reasonable probability that there will be some (see 
re Diamond Duct Co. (1879) L. R. 13, C. D. 400), a creditor 
is, upon proof of insolvency, entitled to one exdébita justitice, 
—whether or not there will be any assets for the creditors to 
divide. In re Isle of Wight Ferry Co., 2 Hem. & R. 597.

And see also, in re Professional, etc., Building Society, 
(1871) L. R. 6, Ch. 856.

[COURT OK KING’S BENCH, MANITOBA.] 

Before KILLAM, C. J.

THE IMPERIAL BANK ▼. THE FARMERS TRADING CO.

Company — Managing director conducting all business — 
Liability of company for notes made by him.

When the directors of an incorporated company leave the conduct of 
the general business in the hands of a managing director or secretary, 
who accepts or makes or endorses such hills or notes as he sees 
lit, recording such transactions in the books of the company which 
are examined by its auditors, it will be inferred, ( even when there 
is a by-law to the effect that promissory notes shall be signed by the 
president and the secretary or managing director) that such secre
tary or managing director was duly authorized to make promissory 
notes on behalf of the company ; and any such notes so made and 
used by him in the ordinary course of business will bind the 
company.
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Winnipeg, July 1901.

The plaintiff sued as endorsee of three promissory notes, 
alleging them to have been made by the defendant company 
in favor of A. J. Creighton and endorsed by the bank.

The Company was incorporated under the Manitoba 
Joint Stock Company’s Act. R.S., M. c. 25, for the purpose 
of carrying on a trading business. It deals chiefly in agri
cultural instruments, vehicles, binder-twine and tea. Its 
place of business is in the town of Portage La Prairie. 
There are four directors, three of whom are farmers residing 
at some distance from the town. The fourth is Mr. O. A. 
J. A. Marshall, who personally conducted and managed the 
business. I11 July, 1897, Mr. Marshall was appointed 
secretary of the company, and in January, 1898, the 
directors passed a resolution “that Mr. Marshall's position 
be defined as Managing Director of the Company. ' ’

A by-law provided for the secretary keeping minutes of 
the meetings and having the custody of the corporate seal, 
books, and papers of the Company. There was no by-law, 
resolution or other act expressly defining the powers or 
duties of the managing director.

A by-law provided that cheques were to be signed by 
the president or vice-president and countersigned by the 
managing director or secretary.

Another by-law authorized the directors to borrow money 
from a bank, and empowered the president and the 
managing director or secretary to sign promissory notes 
therefor on behalf of the Company.

There was no by-law or other act authorizing the making, 
acceptance, or endorsement of notes, bills, or cheques, 
except as just mentioned.

O11 the 2nd January, 1900, an agreement was made 
between one Arthur J. Creighton and Marshall, acting for 
the Company, by which the Company ordered of Creighton 
certain specified quantities of tea of different kinds at 
specified prices for future delivery, and Creighton agreed to 
accept the Company's promissory notes, for the aggregate 
amount of the order, less ten per cent, thereof, payable in 
three months from the 2nd January, 1900. The notes were 
given signed “For the Farmer’s Trading Company, Ltd.,
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G. A. J. A. Marshall, managing director.” The notes sued 
on are part renewals of these, and are signed in the same 
way. No tea was ever delivered under the order, and the 
Company never received any consideration for the notes 
except Creighton’s acceptance of the order of the tea.

On account of the distance at which the three directors 
resided it was impossible for them to oversee or be consulted 
about the details of the business, and the specific transac
tions Marshall managed, both buying and selling. He states 
that he never told them of the course of business, and that 
they left it all to him.

From the year 1895 the Company was in the habit of 
buying tea from Creighton, and from the time of Marshall’s 
appointment as managing director he was accustomed to 
give Creighton promissory notes, similarly signed, for tea, 
and also to make notes and accept bills in the same form on 
behalf of the Company for goods purchased. Many of these 
were retired by the Company’s cheques.

The words 11 For the Farmer’s Trading Company, Ltd.,” 
and “managing director” were impressed on such notes 
and bills by one rubber stamp, kept in the office of the 
Company, which was used also for the purpose of endorse
ments. Different stamps were used for signing cheques.

The cheques were usually signed by the president in 
blank and left for Marshall to fill up and sign. Counterfoils 
showed what they were given for.

Notes made and bills accepted were usually entered in a 
liook kept in the Company's office for the purpose of showing 
bills payable by the Company.

According to Marshall’s evidence auditors were from 
time to time appointed by the directors, and these or any 
other person examining the books would see that Marshall 
was in the habit of giving notes for the Company.

There was no direct evidence of knowledge on the part 
of the shareholders or directors, other than Marshall, of his 
course in these matters. Marshall professed himself unable 
to say whether they had such knowledge or not.

The question is whether under these circumstances the 
Company can be held liable upon thesenotes.
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By section 62 of the Manitoba Joint Stock Companies Act, 
R. S. M., c. 25, a promissory note made by an agent or 
officer of a company “ in general accordance with his powers 
as such officer under the by-law of the Company or other
wise ' ’ is binding upon the Company.

It is clear then that the power may be conferred without 
by-law.

The powers and duties of the managing director were 
not expressly defined in any way, but it is evident that he 
was to exercise large and important functions, otherwise 
the business of the Company could not go on. His powers, 
whatever they were, can be gathered only by inference 
from the nature and course of the business.

It is unnecessary to cite authority to show that the 
powers of officers or agents of corporations can be inferred. 
The books are full of cases in which the courts have 
drawn inferences as to the extent of their ]>owers for the 
purpose of rendering corporations liable in contract or 
on tort.

In Lord Justice Lindley’s work 011 Partnership, 6th 
ed.. p. 135, referring to the case of Hautayne v. Bourne, 
7 M. & XV. 595, it is said : “ It will be observed that what 
is necessary to carry on the partnership business in the 
ordinary way, is made the test of authority where an actual
authority or ratification can be proved.......... What is
necessary for carrying on the business of the firm under 
ordinary circumstances and in the usual way is the test . . . 
The question whether a given act can or cannot be said to 
be necessary to the transaction of a business in the way in 
which it is usually carried on must evidently lie determined 
by the nature of the business and by the practice of persons 
engaged in it. Evidence on both of these points is there
fore necessarily admissible, and as may readily be conceived, 
an act which is necessary lor the prosecution of one kind of 
business may lie wholly unnecessary for carrying 011 another 
in the ordinary way."

Of course there are many powers which a partner has to 
bind his firm that are not presumed in an agent or manager 
of an incorporated firm. But in re Cunningham âf Co., 
Limited, 36 C. I). 532, North, J., adopted the principles 
there laid down as applicable for determining the authority
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of a manager of a branch of the business of a Joint Stock 
Company. And in considering the authority of the manager 
in that case to make a prmissory note for the Company, he 
referred to the fact that it was not in the ordinary course of 
the business of that Company because it was a newly formed 
Company and had not yet any ordinary course of business.

In the present case there is no evidence of the ordinary 
practice of persons engaged in the particular kinds of 
business in which the defendant Company engaged. It is, 
however, well known that it is very common for dealers 
buying from larger dealers or from manufacturers to give 
promissory notes or accept bills of exchange for the goods 
purchased, and I think that very slight evidence should be 
required to prove such a practice as would involve the 
inference that this course was necessary for carrying on the 
business of this Company under ordinary circumstances and 
in the usual way.

Here the manager made notes and accepted bills for 
goods purchased, and he did so in the most open way. The 
transactions appeared in the books of the Company, its 
cheques were used—and this, too, appeared on the books—to 
retire such bills and notes, and the Company's books were 
audited and the transactions passed. This course extended 
over a period of more than two years. I think that it may 
properly be inferred from this that the manager was 
intended to have this among his other powers.

If he had the power to give the Company's notes at all, 
it is unnecessary to inquire into his authority to enter into 
the particular transaction out of which the notes in question 
arose. Creighton was a dealer in tea from whom the Com
pany was accustomed to buy, and there does not appear to 
have been anything to indicate to the Bank that the tran
saction was anything out of the ordinary course. See 
Bryant, Powis and Bryant, Limited, v. Quebec Bank, (1893) 
A. C. 179.

There will be judgment for the plaintiff for the full 
amount of the notes, interest and charges, with costs.

Solicitors for the Plaintiffs, Anderson and Ormond.
Solicitors for the Defendents, Cooper and Taylor.
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Notes :—
111 the case of Bryant, Powis and Bryant, Limited, v. 

Quebec Bank, (1893) A. C. 179, referred to in the foregoing 
judgment, the Judicial Committee of the Privy Council held 
that the appellant company was liable to the bank on two 
bills of exchange indorsed in the name of the company, 
“ per pro C. G. Davies,” and discounted by the bank in the 
ordinary course of business. In giving judgment their 
Lordships said that the law on the subject appeared to be 
“very well stated” in the following extract from the 
decision rendered by the Court of Appeal for the State of 
New York in President, etc., of the Westfield Bank v. Carmen, 
(1867) 37 N. Y. R., 320 at p. 322.

(The passage is an excerpt from a quotation in the 
judgment in North River Bank v. Aymar (1842) 3 Hill, 262 
at p. 270, and was only cited as such in the New York 
case above mentioned):—

1 ‘ Whenever the very act of the agent is authorized by 
the terms of the power, that is, whenever by comparing the 
act done by the agent with the words of the power, the act 
is in itself warranted by the terms used, such act is binding 
on the constituent, as to all persons dealing in good faith 
with the agent ; such persons are not bound to inquire into 
facts aliunde. The apparent authority is the real authority. ’ ’ 
See also Bryant, Powis and Bryant, Limited, v. Le 
Banque du People, (1893) A. C. 170.
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[IN THE HIGH COURT OF JUSTICE FOR ONTARIO] 
Before FERGUSON, J.

THE DONNELLY SALVAGE AND WRECKING CO- 
v. TURNER

Towing Contract— Vis major—quantum meruit.
When a tug .contracts to tow a stranded vessel, but is prevented from 

actually doing so by stress of weather and by ice, nothing will be 
allowed for the work done in attempting to reach the vessel, when 
the evidence shows that by the exercise of due diligence the master 
of the tug might have informed himself that it would be impossible 
to effect a passage by the route attempted.

Toronto, June 25, 1901.

The Donnelly Salvage and Wrecking Company are the 
plaintiffs, and they carry 011 business in the city of King
ston. The defendant was the owner of the schooner 
“Wave Crest," and on the 7th day of December, 1899, this 
vessel being loaded with stock, went ashore off Point 
Breeze, in the state of New York, on the south side of 
Lake Ontario, and thereby became and was in a position of 
danger and peril. It was necessary to have the vessel 
relieved immediately if that were possible. The defendant, 
having his vessel in this position, communicated by tele
graph with the plaintiffs, and several telegrams passed 
betwee» the parties. The first of these dated 8th December 
from defendant asked the plaintiffs what they would take to 
pull the vessel off. The answer was: “Don’t wish to 
contract. Will send Donnelly, one hundred and fifty 
dollars per day. Will you want steam pump also?" The 
reply to this was : “Accept terms. Vessel close to harbor. 
Weather fine. Send tug and pump immediately. Want 
schooner towed Toronto. Wire reply." It was contended 
that adding to this acceptance “Want schooner towed to 
Toronto" prevented if from being such an acceptance as 
completed a contract. This question, I think it not neces
sary to determine, because I am of the opinion that the 
response, “ Will leave with steamer Donnelly as soon as we 
get outfit on board," and the fact that the plaintiffs did so 
leave, show a complete contract. I think there was then a 
consensus and that the parties were ad idem. Each of the 
first two of these telegrams was dated 011 the 8th of 
December, and each of the last two 011 the 9U1 of December.
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The plaintiffs say that the defendant on or about the 9th 
day of December, 1899, engaged the steamer and pump at 
the sum of $150 per day for the steamer, and a reasonable 
sum, which would be $45 per day, for the steam pump, 
together with the services of their wrecker, engineer, and 
diver, whose services were worth $14 per day, and that they 
continued in the employment of the defendants for the 
ensuing six and a half days, whereby the defendant, became 
indebted to the plaintiffs in the sum of $1358.50, which sum 
is wholly due and unpaid.

The defendant denies that he is indebted to the plaintiffs, 
and denies that the plaintiffs rendered any service whatever 
to the defendant in respect to whi:h the plaintiffs are 
entitled to any compensation from the defendant, and 
submits that the plaintiffs’ action should be dismissed with 
costs. The plaintiffs’ tug “ Donnelly " did start on the 
trip or voyage to the place where the defendant's vessel was 
in difficulty. It started about eleven on the night of Satur
day the 9th of December. It appears that there are two 
routes from Kingston to the place where the defendant’s 
vessel lay. One of these was through what is called the 
“Gap,” and then in a somewhat oblique direction across 
the lake, which was, or may be called, the outside route. 
The other route was through the Bay of Quinte and through 
the Murray Canal, and then almost directly across the lake. 
This was, or may be called, the inside route. The plaintiffs’ 
tug proceeded 011 the Saturday night through the Gap and 
some 15 miles out into the lake, when, in the opinion of her 
seamen, as they said, they found the weather so stormy and 
the sea so rough that they could not safely go any further, 
when they turned back and took shelter. After this they 
proceeded westward into the bay, taking the inside route, 
in which they found ice to such an extent that they turned 
back to the eastward again. It then occurred to them that 
a wind that they observed might have removed the ice that 
had stopped them in the Bay, when they communicated by 
telegraph and were informed that the ice had gone. They 
then turned and went westward again in the Bay, and upon 
their arrival at Munay Canal found the gate locked and 
the keeper absent, which caused further delay. Having 
found the keeper of the canal and got the tug through, the 
mariners on board were advised by telegram that the de
fendant’s vessel had ‘1 gone to pieces.” Upon receiving 
this advice the tug went home to Kingston. The six and one-
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half days for which the plaintiffs charge wages were spent 
chiefly if not almost altogether, in the Bay of Quinte going 
one way and another, taking on coal, etc. The plaintiffs do 
not profess to have performed any service actually useful 
to the defendant, but say and contend that they did the 
best that they could, or that could be done in the circum
stances, and that they were prevented from serving the 
defendant in the manner anticipated and contracted for by 
reason of the inclemency of the weather and the consequent 
roughness of the water, the act of God, vis major, and they, 
the plaintiffs, claim the reward the same as if they had 
actually performed the services for the defendant as intended 
by the contract.

It is, I think, not needful that I should here state with 
particularity what the plaintiffs’ tug and men were doing 
during the time spent in the Bay of Quinte, during nearly 
if not quite the whole of the six and one-half days. There 
is in the evidence a sort of written history of this and a 
chart showing where the tug went and where she was during 
the period. The evidence shows, however, that during 
parts of the time neither the plaintiffs nor the defendant 
knew where she was or what the tug was doing.

The plaintiffs, claiming wages for the time spent to no 
purpose, should at least show reasonable diligence on their 
part, and that they were prevented from doing what was 
intended by the contract by the act of God, the superior 
power. In the view that I have taken of the case I need 
not say that these would entitle the plaintiffs to recover the 
wages, but I think that before the plaintiffs can be permitted 
to recover they must at least show these things.

When on the night of the 9th December the plaintiffs’ 
tug went through what was called the Gap,and some fifteen 
miles out became discouraged by reason of the weather, the 
sea, etc., turned back to shelter, and the men concluded to 
take the inside route, it seems plain to me that they should 
have ascertained whether this inside route was clear for them 
to go through, and that if they had made the effort they 
would have discovered that it was not, that ice was there to 
block their way. That this discovery could have been made 
appears by the ease with which they afterwards discovered 
that the same ice had been taken away by the wind.

Then, if the plaintiffs’ men had made this discovery, it
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seems plain that they would not have attempted to go by the 
inside route at that time, but, on the contrary, would either 
have remained in their place of shelter or gone back to 
Kingston to await better weather to enable them to go by 
the outside route. I cannot see that the plaintiffs’ men were 
at all right or prudent or diligent in the position in which 
they were, and knowing the urgency of their mission, in 
blindly locking themselves and the tug up in the bay for the 
space of about or nearly a week, when they might have 
ascertained the condition of the passage before going in. 
If the plaintiffs’ men had been diligent and ascertained 
that they could not go by the inside route, their plain 
duty was to go by the outside route as soon as possible. 
In such circumstances, and upon the contention of the 
plaintiffs (the pleadings are not full), the burden rested 
upon them, the plaintiffs, of showing that they were always 
ready and willing and that during this period the time for 
which they claim the wages, there was owing to stress of 
weather, &c., no reasonable opportunity of their getting 
with their tug out into and crossing the lake. The evi
dence is that the weather on the American side was during 
the period generally good.

Much evidence of various kinds was given respecting 
the weather on this side at or about the place through 
which the tug would have to go from the Gap. This 
evidence I do not write out here in detail. My opinion and 
finding upon it is that it does not show that during the 
period the weather was always such that there was no 
reasonable opportunity for the plaintiffs’ tug to go through 
the Gap and across the lake to or towards the relief of the 
defendant’s vessel. I am of the opinion that the plaintiffs 
have failed to satisfy the onus that thus rested upon them.

It was not contended that, as the hiring was by the day, 
the plaintiffs are entitled to pay for the time that elapsed 
before their negligence in going blindly into the Bay in 
their effort to take the inside route. I think I need not 
consider this or whether or not their negligence would 
disentitle the plaintiffs to such pay. The amount would be 
small in any view of this, only for a few hours, the frac
tional part of a day.

I do not think, on the whole case made, that the plain
tiffs are entitled to recover, and the action should, I think, 
be dismissed with costs.
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Then, as to the counter claim, I am of the opinion that 
in the way above stated there was a breach by the plaintiffs 
of their contract with the defendant. But, as I freely 
stated to counsel at the argument, I am not given any 
means of measuring the damages, if any, arising from that 
breach. The vessel was in fact lost. There is some 
evidence that the value of her before she went upon the 
rocks was $3,000 or $4,000. But from all that appeared I 
would be disposed to discount such opinion evidence largely. 
The evidence contained in the examination of the defend
ant’s husband and agent, read to him at the trial when in 
the witness box, was that the value of the vessel when upon 
the rocks was about $500, and he said he had an offer for 
the vessel lying upon the rocks of $500. This, I under
stood, was to include the sails and gear, which were sold 
for $237.50. I am not given any skilled evidence as to the 
possibility of saving the vessel, or the probability of her 
being saved, and if so in what condition, by the most expert 
craftsmen. All is left in uncertainty and gloom, and still, 
and after calling attention to this, I am asked to measure 
damages. All I can in the circumstances say is that the 
defendant has not proved any damages in the way that a 
suitor should prove damages for the payment of which he 
expects an order against his opponent.

Then, assuming that the defendant does not prove any 
damages, there arises no mischief from a dismissal of the 
counter claim, which dismissal should I think be without 
costs.

The action will lie dismissed with costs and the counter 
claim will be dismissed without costs.

Judgment accordingly.

Notes :—

Towage :—In a recent English case it was held that a 
contract to tow a vessel from one port to another, for a 
certain fixed sum, was indivisible ; and that, therefore, if 
the complete performance of the contract was prevented by 
circumstances beyond the control of either party, the tug 
cannot recover on a quantum meruit for so much work as 
was actually done with a view to fulfilling the contract.
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In that particular case a fog coming up, the towed vessel 
became stranded on a rock, (no one being in fault), thus 
rendering impossible the completion of the towage contract. 
The Madras ( 1898) Probate, 90.

See also, Appleby v. Myers (1867) L. R , 2 C. P. 651.

A contract which is originally one for towage may 
become a matter of salvage. In such a case, however, the 
burden is upon the owners or navigators of the tug to prove 
clearly that such unforeseen dangers arose that their obli
gations under the contract of towage were extinguished by 
vis major, and that, so far as that contract was concerned, 
they might have abandoned the tug. The /. C. Potter 
(1870) L. R., 3 Ad. & Ec. 272.

But in a later case it was laid down that the danger 
need not be such as would put an end to the towage con
tract,—but that it is sufficient if these unforeseen perils are 
of such a nature that they cannot be inferred to have been 
within the contemplation of the parties at the time the 
contract was made. Five Steel Barges ( 1890) L. R. 15 P. 
D. 142.

In The Westburn (1896), 74 L. T. 130, the facts were that 
a tug had contracted to take a ship into a certain harbour. 
At the entrance, however, a fog came on, and before the 
tug could anchor the ship went ashore, and was then rescued 
by the tug from what was a dangerous situation. It was held 
that the tug was entitled to salvage.

But if the tug, through negligence, gets its tow into a 
dangerous position, it is not entitled to salvage for subse
quently rescuing her therefrom. The Robert Dixon (1879) 
L. R. 5 P- D. 54.

If those making the contract on behalf of the vessel 
which is to be towed conceal facts regarding the danger of 
the proposed service which are of such a nature that it may 
reasonably be inferred that, had they been disclosed, the tug 
would never have undertaken the work upon ordinary 
towage terms, the contract is inoperativè, and the work done 
will be considered a salvage service. The Kingalock (1854) 
1 Sp. Eccl. and Adm. 264.
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Every contract of towage contains the implied undertak
ing that the tug is suitable and is properly equipped for the 
kind of service required by the terms of the contract. The 
Undaunted (1886) L. R. 11 P. D. 46.

Moreover, those in charge of the tug are bound to use 
all proper skill and diligence, and the owners are not released 
from their liability under this obligation by a provision in 
the contract to the effect that the captain and crew of the 
tug shall, during the continuance of the contract, be con
sidered to be the employees of the owner of the vessel which 
is being towed. The Katata (1897) Probate 117.

As evidence of the vital distinction which the law makes 
between salvage and towage services, it may be noted that 
there is no maritime lien on a ship for towage services as 
there is for salvage. See Westmpv. Great Yarmouth Steam 
Carrying Co. (1889) L. R. 43 C. D. 241.

[IN THE SUPERIOR COURT, QUEBEC.] 

Before DAVIDSON, J.

THE PABST BREWING CO.

H. A. EKERS and THE CANADIAN BREWERIES, Limited

Trade name—Place of manufacture—Common law right.

1. A manufacturer, whose goods are generally known to the public 
by a certain name, has a common law right, apart from the Trade 
Mark Act, for protection against a competitor who uses the same or 
some similar name in such a manner that the ordinary purchaser is 
liable to think that his goods are made by the manufacturer to 
whose goods the word or words composing the name originally 
applied.

2. This right extends to the use of the name of the place where the 
goods are made when the same has always been used in connection 
with them. The beer manufactured by the plaintiff company was 
always known as “ Milwaukee " beer, and an injunction was there
fore granted restraining the defendants from advertising their beer 
(which was made elsewhere ) as “ Milwaukee ” beer.
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Montreal, June 13, 1901.
The plaintiffs pray that the defendants may be severally 

condemned in the sum of $5,000 by way of damages, and 
further, that they be “enjoined from using the word 
‘ Milwaukee ’ in connection with the brewing, bottling, 
sale, purchase and advertising of beer not brewed in the city 
of Milwaukee in the state of Wisconsin. .

In support of the suit plaintiffs allege that they are an 
incorporated company, and that for fifty years past they and 
their predecessors have been engaged in the business of 
brewing lager beer and malt extract at Milwaukee ; that the 
beer brewed by them and by other brewers in Milwaukee 
has become well known in the United States and Canada as 
the product of Milwaukee, and has acquired a reputation 
which is of great value to the plaintiffs; that plaintiffs have 
for upwards of eleven years marketed its products in Mont
real and in this province, and have had an office and bottling 
establishment in this city. The complaint made against 
defendant Ekers is in the following words :—

“5. O11 the 1 st of March, 1898, and at divers times there
after, known to the defendant Ekers, but unknown to the 
plaintiff, the said defendant Ekers, in bad faith and with 
the unlawful and fraudulent intent of appropriating the 
reputation of the breweries of the said city of Milwaukee, 
and of causing his goods to be sold as the product of the 
said breweries in Milwaukee, to the detriment of the plain
tiff, has continuously made use of the words “ Milwaukee 
Lager,” and has used the word “ Milwaukee ” to designate 
lager beer which is not the product of the said city of 
Milwaukee, but which as the plaintiff believes, was, in fact, 
brewed in the city of Montreal."

The other defendants, the Canadian Breweries Com
pany, are complained of in identical terms. It is further 
alleged that :

“7. The said illegal and unauthorized use of the 
name of the said city of Milwaukee has had the effect of 
deceiving buyers and the public generally, and has caused 
damage to the plaintiff in a sum which the plaintiff fixes at 
five thousand dollars in the case of the defendant Ekers, 
and at a like amount in the case of the other defen
dant. . ."
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And lastly that : “ The plaintiff has protested against the 
said illegal use of the word ' Milwaukee ’ by the defendants, 
and has requested the defendants to discontinue the use 
thereof ; but the defendants have refused and neglected so 
to do, and have continued and are now continuing such 
illegal use of the said word.”

The defendants plead that plaintiffs have no exclusive 
right to use the word “ Milwaukee ; ” that Milwaukee is 
merely the name of the place at which plaintiffs carry on 
their business, and is without special significance, and any 
person is entitled to use it, provided he does so in good 
faith, as defendants have done ; that with respect to the 
sale by them of ‘‘Milwaukee lager beer,” defendants marked 
the same as made by them at Montreal, and never pretended 
that it was made at Milwaukee, and still less that it was 
made by plaintiffs ; that the word Milwaukee has never 
been registered by plaintiffs in accordance with the laws in 
force in Canada, and is not their exclusive property, and is 
not a trade mark or trade name.”

The writ issued in February, 1900. Defendant Kkers 
sold out his business to the other defendants in June, 1899, 
and has never since manufactured, advertised or sold the 
lager lieer complained of. While in business he was never 
protested nor sued, nor have any damages been liquidated 
in regard to his use of the word. The action in so far as 
directed against him is dismissed with costs.

Since their assumption of the business the Canadian 
Breweries have made use by labels and advertisements of 
several different descriptions of their labels. Thus:—" The 
Canadian Breweries, Limited, Ekers’ Milwaukee Lager, 
Montreal:" "Ekers' Milwaukee Lager, Montreal Special 
Brew," ‘‘Ekers’ Milwaukee Lager;" "Ekers* Brewery, 
Milwaukee Lager, 409 St. Lawrence Main street.”

Defendant Ekers liegan to use the word Milwaukee in 
1885, and adopted it (p. 11). ‘‘I suppose Milwaukee was a
lager beer place. ’1

Milwaukee has for a great many years been famous for 
the lager beer brewed there by plaintiffs and others, whose 
efforts have given it, in this respect, a reputation unsur
passed on the continent. The product is commonly iden
tified and sold as "Milwaukee beer.” Plaintiffs have for a
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long time past spent large sums of money in advertising 
their beer throughout Canada. It was always identified 
with the name of Milwaukee. Four years ago they 
established an agency in Montreal. That, of course, did 
not mark their earliest sales.

A common law right exists to prevent a manufacturer 
or trader from making and selling goods by names, words 
or marks which may mislead or confuse the public by 
creating the belief that they are those of a competitor.

This right exists independently of the possession of a 
registered trade mark. The object of the Trade Mark Act 
is to relieve traders from the necessity of proving their 
course of business for a number of years in order to show 
their exclusive right to sell goods by a particular descrip
tion. The probability of misleading not experts or persons 
who know, but ordinary or unwary customers is the mischief 
to be guarded against. Although the first purchaser is not 
deceived, nevertheless, if the article is so delivered to him 
as to be calculated to deceive a purchaser from him that is 
illegal.

It is not only names or marks in which particular indi
viduals have acquired a personal property that the law 
protects. An exclusive right is not essential to the main
tenance of the action. It is sufficient if the right asserted 
is exclusive as against the defendant. If by long continued 
industry, skill and generous use of capital or by the posses
sion of some local advantage in the way of springs, peculiar 
quality of water, material or otherwise, a place has achieved 
a reputation for great excellence in some particular article, 
its name cannot be usurped by competitors in other localities. 
Right of redress is common to all whose interests are invaded 
by an unlawful appropriation of the name of a locality.

The many authorities cited by plaintiff, which include a 
number of well known cases, support these principles :

I11 Sou thorn v. Reynolds, (1865), 12 Law Times, N.S., 
75, plaintiff made pipes at Broseley, in Shropshire, and they 
were known as “ Southorn Broseley Pipes." His brother 
carried on another establishment there and also sold pipes 
under that name. The defendant had 110 establishment 
there, but sold pipes called “ Reynolds* Purified Clay Pipes, 
made by Southorn from Broseley," the Southorn being a
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workman who had once lieen employed at Broseley. Injunc
tion granted to restrain the use of ‘ ‘ Southern ’ ’ and 
“ Broseley.”

In Braham v. Beachim (1878), L-R., 7 Ch. D., 848, 
“Radstock Coal” case.—The principal plaintiff, Countess 
Waldegrave, was the owner or lessee of all the collieries in 
the parish of Radstock except one small piece, and had sold 
the coal under the names “ The Radstock Coal Company,” 
and “The Countess Waldegrave.s Radstock Collieries.” The 
defendants, also in the coal business, adopted the style first, 
of “The Radstock Colliery Proprietors,”and, later, of “The 
Radstock Coal Company, Colliery Proprietors.” although 
they were never entitled to raise coal in the parish of Rad
stock, nor until after the commencement of the action, within 
any part of the district through which the seams of Radstock 
coal extended. The Court granted an injunction on the 
ground that the defendants' conduct was calculated to 
deceive ; and that they were not entitled to continue to use 
either of the names adopted by them. I cite these two 
cases as examples of English jurisprudence. Sebastian and 
other text lx>oks discuss many others.

In the Scotch case of Dunnachic v. Young, 10 Scot. Sess. 
Cas., (4th series), 874 (“ Glenboig Bricks”), the plaintiffs 
at Glenboig made bricks ( which became known by the name 
of the place), from a seam of clay, which extended to 
Heathfield, where the defendants were in the same business 
and used clay from the same seam. The defendants called 
their bricks ” Young's Glenboig.” An injunction was 
granted against the use of the word ‘ ' Glenboig. ’ ’

Decisions in the United States are emphatic on the point.
In the City of Carlsbad v. Kutnow, 68 Fed. Rep. 794, the 

use of the word “ Carlsbad” was restrained at the suit of 
the plaintiff, the German City, which had for years evapo 
ated the salts of Carlsbad springs and sold them under the 
name of “ Carlsbad Sprudel Salz.” The defendants, a firm 
of New York druggists, put up similar salts and called 
them : “ Improved Effervescent Carlsbad Powder.” Al
though the genuine Carlsbad salts are not effervescent, and 
the word “ improved ” was relied upon as implying that the 
salts were different from those sold under the name of 
“Carlsbad” alone, the defendants were enjoined from
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using the word “Carlsbad” in any form. This decision 
was confirmed by the Circuit Court of Appeals, 71 Fed. 
Rep. 167.

In Pillsbury- Washburn Flour Mills Company v. Eagle, 
86 Fed. Rep. 608 (1898), an injunction was granted at the 
suit of companies engaged in the milling business at Min
neapolis, restraining a firm of flour dealers in Chicago from 
using the words “ Minneapolis” and “ Minnesota” to desig
nate flour not milled in Minneapolis, but purchased from 
millers in Milwaukee, Wis.

Plaintiff cites the un reported cases of Pabst Brewing 
Company v. Hanley Brewing Company (Mass., April, 1899), 
and Sehiltz Brewing Comqany and Pabst Brewing Company 
v. Fred Hollander Company (N.Y., September, 1900), in 
which Boston and New York brewing companies were pro
hibited from using the word Milwaukee.

The French authorities are of the same tenor. “ La loi 
protège non seulement les noms de fabricants, mais encore 
les noms de lieux. Cela est juste.” Pouillet, “ Traité de 
Marques de Fabrique,” Nos. 394, 395.

“Le mon d’une ville appartient exclusivement aux in
dustriels qui y possèdent des fabriques ; eux seuls peuvent, 
à l'exclusion des étrangers, en revêtir leurs produits et 
profiter ainsi de la réputation acquise par une fabrication 
spéciale.” Fuzier-Herman, Rep., “ Concurrence déloyale. 
No. 245.

I grant the injunction asked for. As to damages, they 
were not seriously pressed for and, under the circumstances 
of the case, would not in any event have been granted. 
Costs to plaintiff as in an action of the first class.

McGibbon, Casgrain, Ryan & Mitchell, solicitors for the 
Plaintiffs.

Hally Cross, Brown & Sharpe, solicitors for the 
Defendants.
Notes «—

A trade name and a trade mark are essentially different. 
The latter is something invented by the user for the purpose 
of distinguishing his goods in a particular manner. Turton 
v. Turton (1888) 42 C. D. 128.
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But a trade name is someting which, though perhaps 
only the name of the first maker of the article in question, 
or the name of the place where it is made, may in time 
become a mere designation of the article itself. Hall v. 
Barrows (1864) 33 L. J. Ch. 204.

And when a name has, by usage, become such a desig
nation, the original user will be granted an injunction 
restraining others from using the name, and thus leading the 
public to suppose that their goods are those of the first user. 
Wotherspoon v. Currie (1872) 42 L. J. Ch. 130. Bouluois v. 
Peake (1868) 13 C. D. 5i3n.

And it has been held that a manufacturer has not the 
right to call his goods by a name which would tie a fair and 
accurate description of them when the goods of another 
manufacturer are already so well known by that name that 
the public would be misled. Reddaway v. Ban ham (1896) 
A. C. 199. But see, Burgess v. Burgess (1858) 22 L. J., 
Ch. 675.

In Tussaud v. Tussaud (1890) 44 C. D. 678, Madame 
Tussaud & Sons, Limited, which had been so registered, 
and which had for many years carried on business under 
that name, obtained an injunction restraining a company 
promoted by Louis J. Tussaud and others from carrying on 
a similar business under the name of “ Louis Tussaud, 
Limited.”

But a company cannot acquire any title to the exclusive 
use of a name which merely describes the nature of its 
business. Colonial Life Insurance Co. v. Home & Colonial 
Insurance Co., (1864) 33 L. J., Ch. 741.

The Sun Life Assurance Co. of Canada opened an office 
in London, after it had for many years carried on business 
elsewhere under that name. The Sun Life Assurance Co., 
which had done business since 1810, having its head office 
in London, applied for an injunction to restrain the former 
company from doing business under that name anywhere in 
Great Britain. It was held that as the use of the full name 
“The Sun Life Assurance Co. of Canada’' was neither a 
misstatement of fact, or in any respect fraudulent, the de
fendant company had a right to use it in England, but that 
it w'ould not be entitled to denominate itself “ The Sun,” 
or “The Sun Life” simply, without the addition of the 
words “of Canada.” Saunders v. Sun Life Assurance Co. 
of Canada (1894), 1, Ch. 537.
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In the very recent case of La Societié Anonyme des 
Anciens Etablissements Pauliard et Lavessor v. The Pauli- 
ard-Lavassor Motor Co. (Limited), ( 1901) 17 T. L. R. 680, 
it was held that the plaintiff company, which was a foreign 
one, having an English market for its output, was entitled 
to an injunction restraining not only the defendant com
pany, but also its individual incorporators, from further 
infringing their trade name in that country.

In Rose v. McLean Publishing Co. (1896) 24 Ont. A. R. 
240, it was held that the use of a geographical name in a 
secondary sense, as part of the title identifying a mercantile 
journal, and not as merely descriptive of the place where 
the journal is published, will be protected. The company 
publishing 1 ‘ The Canada Bookseller and Stationer ’ ’ were 
therefore restrained from using that title, on the ground 
that it conflicted with “ The Canadian Bookseller and Li
brary. ' '

See also Robinson v. Bogle (1889), 18 O. R. 387.
Wilson v. Lyman (1898), 25 Ont. A. R. 303.

[IN THE COURT OF QUEEN’S BENCH. QUEBEC ]
(APPEAL SIDE.)

GOLDBERG v. THE DOMINION WOOLLEN CO.

He fore SIR ALEXANDRE LACOSTE, C.J. and BOSSÉ, 
BLANCHET, WVRTELE and OUIMET, J.J.

Commercial contract—Sale of goods—Implied cancellation of 
first agreement—Mise en demeure.

I. Where a contract for the sale of goods stipulated that on one part 
the delivery thereof, and on the other the payment therefor, should 
lie made at certain specified dates, and it appeared that the vendor 
had not been ready to deliver at the time agreed upon, that the 
vendee had then taken no action hut had subsequently demanded 
and received delivery of smaller orders, and that the vendor had 
treated this, in his books, as a cancellation of the original contract, 
it was held on the evidence (there being no allegation that the 
vendee had tendered, or even that he had been able to pay the 
amount due on the first contract at the time named) that the con
tract had been rescinded by the conduct and acts of the parties.
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2. The fact that a contract is of a commercial nature only avoids the 
necessity for a mise en demeure (i.e.,the making of a demand for the 
fulfillment of the obligation ) when the date for the doing of the act 
in question is stated in the contract. Moreover, since, where a mise 
en demeure is necessary, damages only run from the time that the 
same is given, the mere bringing of an action for damages for the 
non-delivery of goods some time previous thereto is not such a mise 
en demeure 'A» will entitle the vendee to damages, as, in such a case, 
whatever loss there may have been has been suffered before the date 
of the mise en demeure.

Appeal from a judgment of the Superior Court. The 
facts of the case are set forth in the present judgment.

M. Goldberg and S. IV. Jacob, for Appellant.
S. Dcaudin, K. C., and J. G. Martin, for Respondent.
Montreal. December 27, 1900.
The judgment of the Court was delivered by
Blanch et, J.—( Translation.)
The Appellant, a wholesale clothier of ready-made 

goods, claims from Respondents, who are manufacturers, 
the sum of $10,000, for failure to deliver goods sold.

The facts which have given rise to this action, are as 
follows :

During the months of January and February, 1898, 
Vineberg, who was manager of his wife’s (the Apjiellant’s) 
business establishment, placed two orders with the Res
pondents for the manufacture of 42,100 yds of cloth of a 
special color and weight, known as frieze, and various 
other brands to be used in Appellant’s business. The con
ditions of said orders were that the goods were to lie paid 
for on the 1st of June following, and that they should be paid 
for in “spot cash.” It was also agreed that samples of 
these goods would be delivered on the 15th and on the 30th 
(sic) February.

From the outset, the conditions agreed upon by the 
parties were not followed ; the samples were not delivered 
upon the dates fixed, only a part being delivered during the 
month of March ; and they were not paid for “ spot cash,” 
but by notes.

During the month of April there was 110 delivery made, 
nor on the 1st of June, the date fixed for the complete 
delivery ; but on the 25th of May, six days before, Vine
berg had placed an order with the Respondents for the
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manufacture of a certain number of yards of the same 
cloth, of which he requested the delivery at the earliest 
possible date, and at the same time a delay of 60 days was 
given him for payment.

On the 2nd of June, the day after that fixed for the 
delivery of the goods, the directors of the Company Res
pondents, met and decided that Vineberg was to pay accord
ing to the conditions agreed upon, that is “spot cash," and 
that no delay was to be given him. The question then 
arose as to giving sureties. The Company was disposed to 
accept a party by the name of Westgate, but Vineberg 
stated that that would cost him too much, and he offered 
other sureties, who were refused.

The matter remained thus until the 22nd of June. O11 
that day 325 yards of cloth were delivered. During July 
and August nothing was delivered. O11 the 10th of Sep
tember Appellant had a letter sent by her husband to the 
Company, complaining that no goods had been delivered. 
The next day the Company answered that they were send
ing a certain quantity of cloth, and that they expected to 
ship the same by boat. This was followed by three unim
portant deliveries of goods, (a few hundred yards), which 
were also paid for by notes, of which one was kept over at 
the bank for some days 011 account of want of funds, while 
the other was only paid subsequently as it was not collected 
by the Company.

On the 9th of October, Appellant wrote a letter to the 
Company complaining that she had not received the goods 
mentioned in the orders, and stating that she would hold 
the Company responsible for all damage resulting from the 
delay in filling such orders.

The Company having failed to comply with said request, 
the Appellant instituted an action for damages to the extent 
of $4,(xx) ; and subsequently, on discovering that $4,000 did 
not cover all the damage suffered, she desisted from this 
action and took out a second one, (the present suit), claiming 
$10,000 as damages.

This action has been met by a plea in which Defendants 
state :—The order given by you (the Appellant) on May 
25th constitutes a revocation or abandonment of your 
original contract. At that date you found out that you
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did not need such a large quantity of goods ; you found 
out that you could not pay us, at the time fixed, the 
price due on said contract, i.e., $25,500 ; and you therefore 
gave another order, which we accepted, for a certain and 
much smaller quantity of cloth, and it is in fulfillment of 
this latter order that subsequent deliveries were made.

Vineberg, 011 the contrary, contends in his plea, that the 
Company, seeing that they were not in a position to deliver 
the goods ordered at the date fixed, the 2nd June, solicited 
additional delay from him, saying :—Give us a statement 
of what you need at once for your business, and we will do 
our tx‘st to deliver that quantity, and, to return one kindness 
by another, instead of paying us cash, we will give you 
delay to pay.

One of these two versions is supported by the testimony 
of Robert, who is the Company’s manager. Robert swears 
positively that it was perfectly well understood and agreed 
between the parties that the two first orders were cancelled, 
and that the order of May 25th was substituted in their 
stead ; that Vineberg had admitted he was unable to find 
the money wherewith to pay for the first order, and that 
the subsequent deliveries of goods were made by virtue of 
the second order.

This evidence is very plausible, and is supported by the 
testimony of the other employees of the Company's business 
establishment. Thus, it is proved in a satisfactory manner 
that immediately after the demand of credit contained in 
the order of May 25th was refused, the two first orders were 
erased from the books and were replaced by the second 
order. It is proved that, at that date, there was a certain 
quantity of goods ready for delivery, and even addressed to 
Appellant, and that at once these goods were unpacked, put 
back on the shelves, and sold at a loss, because, as I have 
said, this cloth was of a special weight and brand which 
probably would have been of no use to other commercial 
firms ; the Company was therefore forced to sell it at a loss.

This would prove at least the goal faith of Robert and 
of the other employees, and that they really believed that 
the order of May 25th was a revocation of the first two 
orders.
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Vineberg’s version has also something to commend 
it. It is evident that the Company was not ready to 
deliver the 42,000 yards of cloth on the 2nd of June, 
and it is therefore manifest that it needed delay. His 
assertion that the Company demanded from him ad
ditional delay is very plausible. O11 the other hand it is 
inconceivable that Vineberg, knowing that in five days he 
could have exacted the complete delivery of the goods 
ordered, and knowing also that in default of such delivery 
he could have claimed the damages he now seeks to 
recover, should have abandoned such an advantageous 
position for the purpose of substituing another order, an 
order of two thousand seven hundred yards, and should 
have asked delay to pay for the latter. This does not 
appear to lie very probable.

But another fact confirms me in this opinion. It is that 
during the three or four months that followed, nothing in 
the record shows that any reference was ever made to these 
two orders, but all Vineberg asked for was "the goods." 
Verbal demands were made, which were followed by deliv
eries of small quantities of goods, but nothing in the record 
shows in any way that a special demand was ever made 
for those particular goods.

Nevertheless, whatever may lie our opinion on this 
point, we do not think that the case should be decided on 
this question. The Respondent has raised two other con
tentions which are mentioned in the judgment, and which 
are sufficient to do justice to the parties in this case.

It is evident, taking Vineberg’s pretension that it was 
agreed the goods should not lie delivered on June 2nd, that 
it was understood and agreed lietween the parties that the 
goods were to tie delivered later 011.

The Appellant says : This is a commercial contract, and 
in contracts of this kind there is no necessity for a mise en 
demeure, because the contract itself is a mise en demeure.

That is true, but on one condition, and this condition is 
very important : the date of the delivery must tie stated in 
the contract. Here the date is mentioned in the two first 
orders, but the negotiations that took place between the 
parties show in the clearest possible manner that this date 
was changed, that an additional delay was granted, and no 
limit to this delay fixed. Therefore a new mise en demeure
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was necessary, and it was necessary at an opportune time. 
Not only was this necessary, but, further, the Appellant 
should have shown or indicated that she was ready to pay 
the price for the goods.

There is no proof on this point ; there is not even any 
allegation that the Plaintiff was ever able to pay the $25,000. 
There are many affirmations on the part of Vineberg, who 
says : I could easily have found the money ; I could have 
secured it from certain banks 011 ordinary paper, the paper 
of my clients. But this is no proof that he had the control 
of $25,000, that he could tender that amount, and that he 
could pay it cash ; and it is evident that under these cir
cumstances the Appellant's demand is not well founded.

We may say that the record contains a letter of the 9th 
October demanding the delivery. That letter is not clear. 
As I said a moment ago, in the first line of it reference is 
made to “orders," and in the last line there is a claim of 
damages for failure to deliver the goods mentioned “ in the 
order." It is doubtful to which order this refers, and 
under such circumstances this letter cannot be considered a 
regular mise en demeure.

The mise en demeure has therefore been made only by 
the institution of the action. When the action was insti
tuted all the damages had been suffered ; and the law on 
this point is clear and positive. If a mise en demeure is 
necessary, damages begin to run solely from the date of the 
mise en demeure.

In this instance damages can certainly not be awarded ; 
and, as I have stated, the Appellant has not even alleged 
that she could have fulfilled her contract in due time.

When two parties are bound under a contract, it is not 
sufficient that the purchaser should say to the seller : You 
have not made the delivery in due time. He must show 
that he was ready and able to pay. It would be absurd to 
award damages to a person who could not have paid the 
price of the things bought.

For these reasons we lielieve that the two grounds men
tioned in the judgment of the Superior Court are sufficient 
to confirm the same.

Judgment confirmed and appeal dismissed with costs.
Solicitor for the Appellant : S. IV. Jacobs.
Solicitors for the Respondents : Foster & Martin.
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

Before MEREDITH, C.J.

BENNETT v. WORTMAN.
Infringement of Patent—Assignee selling article after reassign

ment to Patentee—R.S.C. eap. 61, sees. 28 and ji.

1. The words “ puts in practice any invention” as used is R.S.C. 
cap. 61, sec 28, (which defines the acts which give a right of action 
for the infringement of a patent) should he construed so as to 
include the act of selling ” the subject matter of the patent,” 
authority to restrain which by injunction is conferred by sec. 31 ; 
and, in any event, the Court has always power under such latter 
section to restrain the sale of a patented article by one who has no 
legal right to sell it.

2. B, having obtained a patent for a certain invention, assigned the 
same to W for the term of four months, with the option of pur
chasing the same at the end of that period. At the expiration of 
the time so fixed. XV elected not to buy the patent, and reassigned 
the same to B ; but he continued to sell the patented articles which 
he had manufactured during the four months in which he had been 
the assignee of the patent. B having brought action to restrain such 
sales, it was held that, while the making of the articles in question 
during the four months was a lawful act on the part of W, vet the 
latter, on and by the reassignment of the patent to B, had divested 
himself as to the future of all rights (including the right to sell the 
patented articles then manufactured) which he had acquired under 
the previous assignment, and that these rights were thereby again 
exclusively vested in B.

The facts of the case are fully set forth in the head note.

July 20, 1901 :—

Meredith, C. J.:~

This action was tried before me without a jury at 
London, on the 12th April, last and at the close of the argu
ment I decided all the questions in dispute except the one 
as to the right of the Defendant to sell the sad irons which 
were manufactured by him in the four months during which 
he was assignee of the patent granted to the Plaintiff in 
accordance with which they were made, after the expira
tion of the four months, and after he had in pursuance of his 
agreement with Plaintiff having elected not to purchase the 
patent re assigned it to the Plaintiff—as to which I reserved 
judgment.
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It was argued on behalf of the Defendant that a patentee 
has no remedy against one who sells the patented article or 
thing without the authority of the patentee, and in support 
of this argument section 28 of the Patent Act, R.S.C. cap. 
61, which gives right of action for an infringement was 
appealed to.

It is true that the section does not use the word sell in 
defining the acts which are to give the right of action, the 
language of it being “ Every person who... makes, constructs 
or puts in practice any invention..., or who procures such 
invention from any person not authorized... to make or use 
it and who uses it shall be liable..." but section 31 author
izes the Court or a Judge in an action for the infringement 
of a patent to make an order on the application of the Plaintiff 
or Defendant for an injunction restraining the opposite 
party from further use, manufacture or sale of the subject 
matter of the patent, and reading the two sections together, 
the proper conclusion is, I think, that the legislature 
intended that the words ' ‘ puts in practice ’ ’ in section 28 
should include selling the " subject matter of the patent," 
authority to restrain which is given by section 31 ; but, 
however that may be, there is, I think, no doubt whatever 
that the Court has jurisdiction under section 31 to restrain 
the sale of the patented article by one who has no legal 
right to sell it, and that is the remedy which the Plaintiff 
in this action seeks.

Would, then, a sale by the Defendant of the sad irons 
which he manufactured under the authority of the assign
ment to him of the patent, after he had reassigned it to the 
Plaintiff, tie an infringement of the patentee's rights and an 
act that at the instance of the patentee should be enforced ? 
The answer to this question must, I think, be in the affirm
ative. The assignment of the patent to the Defendant no 
doubt conferred 011 him the exclusive right, privilege and 
liberty of making, constructing and using and vending to 
others to tie used the patented invention. The making by 
him of the irons which are in question was, therefore, a 
lawful act, but when he re-assigned to the Plaintiff the 
patent, he divested himself as to the future of all the rights 
which he had acquired under the previous assignment and 
thereafter the exclusive right which I have mentioned be
came revested in the Plaintiff. It is, of course, clear that, 
after the reassignment to the Plaintiff, the Defendant had
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no longer any right to make or construct the patented article 
or thing and in my opinion he had not thereafter the right 
of vending it to others to be used. The exclusive right of 
vending it to others was, as I have said, vested in the 
Plaintiff and the right being an exclusive one, it follows 
that it could not exist in any one else. This observation 
does not, of course, apply to articles lawfully sold to a pur
chaser, for by the sale they are withdrawn indefinitely from 
the operation of the franchise secured by the patent.

The language of Chief Justice Taney in delivering the 
judgment of the Supreme Court of the United States in 
Bloomer v. The O tie wan (1852) 14 Howard at p. 549, is 
apposite. In pointing out the distinction between the grant 
of the right to make and vend a patented machine and the 
grant of the right to use it, referring to the right of a 
grantee of the latter nature, he says : ' * When the machine 
passes to the hands of the purchaser it is 110 longer within 
the limits of the monopoly, but in the case of a grant by 
the patentee of the right to make and vend, (he is speaking 
of a sale of the exclusive privilege of making and vending 
it for use in a particular place) the interest acquired neces
sarily terminates at the time limited for its continuance by 
the law which created it." Applying this to the facts of 
the case I am dealing with, it leads to the conclusion that 
every right granted by the Plaintiff to the Defendant ter
minated at the time limited by the contract for the con
tinuance of the right : see also Bloomer v. Afillitiger ( 1863) 
1 Wallace 340 ; Brooks v. Bicknell (1845) 4 McLean atp. 67.

If lam right in this view I have expressed, this is an a 
fortiori case, for the application of the principle of these 
decisions, for the sale of the patent to the Defendant was a 
conditional one, and whether it was to be absolutely de
pended upon the election which he should make at the 
expiration of the four months, and if the Defendant's conten
tion as to the extent of his right were well founded it fol
lows that it was open to him during the four months to make 
enough of the patented articles to answer the require
ments of the market for them for the whole term of the 
patent and to deal with them as free from the monopoly of 
the patent after the four months, and so in effect to appro
priate to himself the whole value of the patent, for which if 
he elected to purchase according to his agreement he was to 
pay in addition to what he had paid $920, without paying
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anything. It is, in my opinion, impossible to interpret the 
instrument on which the rights of the parties depend so as 
to produce such a result.

I come, therefore, to the conclusion that the Plaintiff is 
entitled to an injunction restraining the Defendant from 
vending to others the sad irons in his possession at the time 
of the re assignment of the patent to the Plaintiff and there 
will be judgment accordingly.

The Defendant must pay the costs of the action except 
as to the matters as to which he has succeeded and the costs 
of these the Plaintiff must pay.

Solicitor for the Plaintiff : U. A. Buchner.
Solicitor for the Defendant : T. H. Luscombe.

[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

Before a DIVISIONAL COURT ARMOUR, C.J.O., and 

FALCONBRIDGE, C.J., K.B.

HARDING et a!

THE METROPOLITAN LIFE INSURANCE CO.
Life insurance policy—Action to recover premiums paid—In

surable interest of the insurer in the life of the insured— 
14 Geo. Ilf cap. 48.

When an insurance is effected on the life of C by his wife (who is 
named as the beneficiary), the mere fact that the premiums are 
subsequently paid by H (a person not having an insurable interest 
in the life of C ) will not of itself render the policy void as being in 
contravention of 14 Geo. Ill, cap. 48, unless it is also proved that 
the real transaction was the insurance by H of the life of C for her 
own (H's) benefit.

Appeal by the Plaintiffs from the judgment of a Judge 
of the County Court for the County of York, dismissing an 
action brought to recover the amount of premiums alleged 
to have been paid by the Plaintiff, Laura Harding, in 
respect of an insurance claimed to have been effected by her
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on the life of her father, Robert Clark. The Plaintiff, Jane 
Clark, wife of Robert Clark, died during the continuance 
of the action.

The judgment appealed from held that there was no 
evidence to shew that the Plaintiff Harding had effected the 
insurance ; but that, on the contrary, it appeared that it 
had been effected by the deceased Jane Clark, and that Laura 
Harding had merely promised to pay the premiums if her 
mother did not do so.

June 24, 1901.

The judgment of the learned Judge of the County Court 
is right and must be affirmed.

No cause of any action was established by either of the 
Plaintiffs at the trial.

The contention made before us was that the policy in 
respect of which the Plaintiff Harding had paid the pre
miums which she sought to recover back was a void policy 
as made in contravention of the Act 14 Geo. Ill, c. 48.

But the evidence in my opinion wholly failed to establish 
this.

The policy was produced and as far as it showed was a 
policy upon the life of the Plaintiff Clark payable to his 
executor, administrator, wife, relative by blood or lawful 
beneficiary.

The application was not produced although expressly 
made by the policy a part of it and the Plaintiff's counsel 
refused to consent to its being put in evidence, and evidence 
therefore of its contents was inadmissible, and I think that 
proof of this application was a necessary part of the Plain
tiff’s case in order to establish the illegality of the insurance.

The insurance appeared to have been effected by the wife 
of the Plaintiff Clark upon the life of her husband, and as 
far as one can conjecture from the evidence the wife was 
named as the beneficiary in the application and so far the 
insurance was a valid one, the wife having an insurable 
interest in the life of the husband.

The mere fact that the Plaintiff Harding paid the pre
miums would not of itself show that the transaction was in
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contravention of the statute unless it were also shown that 
the real transaction was the insurance by the Plaintiff 
Harding of the life of the Plaintiff Clark for her own bene
fit, but this the evidence, in my opinion, failed to establish.

The evidence failed also to establish any knowledge in 
the Defendants that the transaction was other than it ap
peared to be by the application.

The appeal must be dismissed with costs.
Solicitor for the Plaintiffs : T. Ilislop.
Solicitor for the Defendants : F. S. Afearns.

Note :—
See also the recent decision of the Court of Appeal for 

Ontario in North American, etc. v. /trophy, (a case dealing 
with the application of 14 Geo. III., cap. 48), and not yet 
officially reported.

[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

Before FERGUSON, J.

SAUNDERS v. THE ONTARIO BANK.

Contract—Sale of goods by sample—Warranty—Warehouse 
receipts—Agency.

l. A bank advanced money upon the promissory notes of a cold 
storage firm, endorsed by M, one of the members of the firm, 
warehouse receipts for goods deposited by M with his firm being 
taken as security for his endorsations. The cold storage company 
bought eggs with the monies so obtained, and warehoused them 
in the name of M, receipts being issued to him. The firm becoming 
financially embarrassed, the manager of the bank checked over the 
goods then in the warehouse, and instructed O'R, the other 
partner, to sell them and to pay the proceeds of such sales into the 
bank, which was duly done. One of the purchasers having brought 
an action for damages caused by breach of warranty regarding the 
condition of the eggs, the bank contended that it had not been the 
vendor. Held, that since the bank had, in fact, had the control
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over the goods, their title not being disputed, it was immaterial 
whether or not the the warehouse receipts upon which the title was 
based were such as would have proved good against all comers.

Held, further, that the arrangement between the local manager of 
the bank and O'R virtually constituted the latter the agent of the 
bank for the sale of the goods, no ratification by the head office 
being necessary ; and that, therefore, the bank was liable for the 
breach of the implied warranty which, it appeared, was given by 
O'R, so acting as its agent.

Thu facts of this case are fully set forth in the head note 
and in the judgment.

Ferguson, J. :—

August 2nd, 1901.

The Plaintiffs in the statement of claim allege that on 
or alxmt the 9th day of February, 1901, the Defendants 
sold to then; 4500 dozens of eggs f.o.b. cars at the city of 
Ottawa, at the price of thirteen cents per dozen, and say 
that at the time of such sale the Defendants warranted 
such eggs to be in good condition and of good quality, and 
equal in quality and condition to a certain sample lx>x or 
case of eggs produced by the Defendants for examination 
by the Plaintiffs about the time of such sale and upon the 
faith of which the sale was made and that they, the 
Plaintiffs, paid the Defendants the sum of $585.00, the 
amount of the purchase price ; that the Defendants de
livered to the Plaintiffs the said quantity of eggs, but that 
a large portion thereof was damaged by frost, and there
fore not in a go<xl condition for sale or use, and that on 
account of the eggs being so frozen and not in a good con
dition they, the Plaintiffs, were forced to sell the eggs 
without delay, at and for the sum of $270.00, being six 
cents |>er dozen, that being the best price that could be 
obtained for them, and that they, the Plaintiffs, sustained 
loss or damage amounting to the sum of $315.00 by reason 
of the eggs being so frozen and not in good condition.

The Defendants deny that they sold these eggs or any 
other goods to the Plaintiffs, and also say that they did not 
nor did anyone on their behalf expressly or impliedly give 
to the Plaintiffs, or to any person 011 their behalf, the war
ranty referred to by the Plaintiffs, and that if any person 
or persons purported to make or give any warranty to the 
Plaintiffs, the same was not made or given by or on behalf



58 SAUNDKRS V. THE ONTARIO BANK [VOL. I.

of the Defendants, and such person or persons had no au
thority from the Defendants to make or give any warranty, 
and that no such warranty is binding upon them, the 
Defendants.

The Defendants further say that the eggs referred to 
were bought by the Plaintiffs from one Geo. A. O'Reilly, 
and were of good quality and in good condition, and equal 
to the sample in quality and condition and were so accepted 
by the Plaintiffs, and that if the eggs were in any way 
injured by freezing and otherwise such injury occurred after 
delivery to and acceptance by the Plaintiffs.

The Defendants also say that the sum of $270.00 was 
not the best price obtainable for the eggs, and that by the 
exercise of reasonable diligence a larger price could have 
been obtained.

The Plaintiffs claim as well for the loss of profits on a 
re-sale of the eggs, and to this the Defendants say that no 
such loss was suffered by the Plaintiffs.

A company known as ' * The Ottawa Cold Storage and 
Freezing Company” was carrying on business in Ottawa, 
which business seems to have been an extensive one. The 
Company was composed of Geo. A. O’Reilly aud James 
McCullough.

This company obtained large credit of the Defendant 
Bank. It appears that their method of doing business so 
far as this has concern here, was that goods were purchased 
in the name of McCullough as owner and for him ware
housed by the Company, they, the Company, giving him, 
McCullough, warehouse receipts in respect of the goods, 
which McCullough endorsed to the Defendants as security 
for the advances.

The Bank, the Defendants, appear to have advanced the 
money upon the notes of the Company endorsed by 
McCullough. The local manager of the Defendants Bank in 
one part of his evidence says that he thought the ware
house receipts were taken from McCullough to secure his 
endorsations of the notes, that the understanding was that 
McCullough had the eggs warehoused with the Company. 
But he says that the eggs were bought and paid for with 
the proceeds of the notes of the Company on which
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McCullough was endorser (that is money advanced by the 
Defendants). He says the Company was a wholesale pur
chaser of agricultural products and he might have taken 
the other kind of warehouse receipts, but lie thought the 
way he did was the better way. He says the Company 
were also doing a warehousing business.

About the ist of August, 1900, this Company were in 
financial difficulty. The Defendants’ local manager, having 
learned this, went as he says and checked over the goods.

McCullough had gone away but O’Reilly was still there. 
The local manager says that if O’Reilly had gone as 
McCullough did, he would have appointed some other per
son to sell the goods. He says, however, that he left the 
goods in the hands of O’Reilly to dispose of them to the 
best advantage, that is to sell them as well as possible, and 
to pay the proceeds of the sale into the Bank, and that 
O'Reilly came to him from day to day and deposited the 
moneys received by him on such sales and finally reported 
to him that all the goods were sold. The sale to the 
Plaintiff took place as before stated on the 9th of July, 
1901. It is, I think, most clearly proved that the identical 
moneys received by O’Reilly on that sale were paid by him 
into the Defendants Bank.

The Cold Storage and Freezing Company were also lar
gely indebted to The Merchants Bank of Halifax, and 
about or shortly after the 17th of November, 1900, that 
Bank having sued, placed a w-rit of execution in the hands 
of the Sheriff against the goods and land of the Company, 
directing the levy of over $10.000. The Defendantshaving 
learned of this gave notice of their claim, the claim being 
founded 011 the warehouse receipts.

The Sheriff instituted interpleader proceedings and an 
order was made, but before the trial of any issue these De
fendants satisfied the claim of the Merchants Bank. The 
Sheriff withdrew from possession of the goods under the 
seizure. The moneys paid by Defendants to the Merchants 
Bank were, according to the evidence, virtually charged 
against this Company, the Cold Storage and Freezing 
Company.

After the ist of August, 1900, there was, as the local 
manager says, a change in the account of the Company in
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the Defendant Bank. The manager took supervision of it, 
and as I gather from the evidence the Company had no 
longer an account over which they had control.

Having considered the evidence as best I have been able 
with the view of ascertaining the real meaning of it, I 
have arrived at the conclusion that the sale of these goods 
(the eggs) to the Plaintiffs was a sale by the Defendants 
through their agent O'Reilly.

It does not seem to me material whether or not the 
warehouse receipts through which the Defendants claimed 
title to the goods were such as would technically prove a 
good title against all oncomers, or whether or not all the 
requirements of the 2nd sub-sec. of sec. 72 of the Act were 
strictly complied with. The Defendants really had control 
of the goods, no one after the settlement with the other 
Bank, so far as shewn, disputing their title, and 110 one 
complaining of any want of compliance with any of the 
requirements of the sub-sec. above referred to, and in any 
case these were not, as I think, things or matters to be 
looked after by the purchasers as between them and their 
vendors.

Although it was contended that there could be no good 
appointment of O’Reilly as agent for the sale of the goods, 
except by direction from the head office of the Defendants, 
I am of the opinion that the appointment shewn was suffi
cient for the purposes.

Then I think the sale made by the Defendants’ agent, 
O’Reilly, to the Plaintiffs was a “ Sale by Sample ” : It is 
said in Benjamin on Sales, 7th Am. ed., p. 685, that to con
stitute a “Sale by Sample" in the legal sense of that 
term, it must appear that the parties contracted solely in 
reference to the sample or article exhibited, and that both 
mutually understood they were dealing with the sample 
with the understanding that the bulk was like it. Or, as 
sometimes stated, to raise the implied warranty of con
formity between sample and bulk it must appear that the 
alleged sale by sample was really such, that the portion 
shewn was intended and understood to be a standard of the 
quality, and not merely that it was in fact taken from the 
bulk.
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It is shewn by the evidence that it is customary to buy 
and sell eggs by sample, and on the evidence of the wit
nesses Mills and Casselman, not in any way contradicted by 
O'Reilly or any other witness, I am of the opinion that 
this sale was really a sale by sample, and that the implied 
warranty as to conformity between sample and bulk was 
raised, or arose.

The evidence is that the eggs in the box, the sample, 
were good eggs and not frozen at all. On the evidence of 
Latornev, Champagne and Casselman, which seems to be un
contradicted. I find that at the time the sample was exhibited 
a large proportion of the bulk was frozen eggs. This, one 
would say. ought to have been known to Mr. O'Reilly, but 
he says he was not aware of it.

The evidence of the carters and railway men seems 
reasonably to show that the eggs were not frozen in transit, 
and the evidence of witnesses professing to be skilled or to 
have had large experience in the egg business goes, to shew 
that the freezing or some of it had taken place many days 
previous to the making of this contract, they, giving their 
reasons for knowing this, and the evidence of Latorney 
seems direct on this subject.

Then, if my view is right, there seems an implied war
ranty given by O’Reilly to the Plaintiffs when this sale by 
sample was made. There was a breach of this, or rather the 
warranty was untrue. By reason of this the Plaintiffs have 
suffered and lost and the Defendants have gained and pro
fited. O'Reilly was acting, as I have already said, as the 
agent of the Defendants when he made this contract and 
when the warranty arose or was given.

The general rule is that the principal is answerable for 
every such wrong of the agent as is committed in the 
course of the agency or service and for the benefit of the 
principal, though no express command or priority of the 
principal is proved, and in this respect no sensible distinc
tion can be drawn between the case of fraud and the case 
of any other wrong. McKay v. Com. Hank of New Bruns
wick L.R., 5 P C. 411-412 and many other cases.
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In was, however, contended that O’Reilly in doing what 
he did was acting in his own interest, and not in the interest 
and for the benefit of the Defendants. I have given atten
tion to this argument and the assigned reasons on which 
it is bottomed, and my opinion is against it. I think he was 
acting in the interest and for the benefit of the Defendants, 
and I am of the opinion that Defendants are liable to the 
Plaintiffs, for the loss that they sustained by reason of the 
eggs having been frozen, which on the evidence is $315.00.

The evidence as to this amount is aV one way. As these 
damages were unascertained and unliqui 1ated there will be 
no interest.

The Plaintiffs claim damages for loss of profits on a 
re-sale of the goods. The rule on this subject is laid down 
with clearness in the 6th ed. of Mayne on Damages at p. 
55, and I think that in this case such damages must lie con
sidered too remote.

The Plaintiffs have not, as I think, proved enough to 
entitle them to succeed upon this claim.

There will be judgment for the Plaintiffs for the sum of 
$315.00 with costs of the action, which costs, if necessary to 
say so, will be on the High Court scale.

Order accordingly.
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

Before MEREDITH, C.J,

PROVIDENT CHEMICAL WORKS

v.
CANADA CHEMICAL MANUFACTURING CO.

Trademark—Descriptive letters—Registration — Secondary 
meaning—Proof of acquisition—Fraud—Deception.

The letters C.A.P., standing for the words " cream acid phosphates,” 
being descriptive merely, are not the proper subject of a trade
mark, and registration of them as a trade-mark, under the Trade- 
Mark and Design Act, will not give a right to the conclusive use of

Part/ov. Todd (1888), 17 S.C.R. 196, followed.
Words or letters which are primarily merely descriptive may come 

to have in the trade a secondary meaning signifying to persons 
dealing in the articles descrit>ed that when branded with such words 
or letters the articles are of the manufacture of a particular person. 

But where the Plaintiffs used the letters C.A.P., standing for “ cream 
acid phosphates,” in connection with acid phosphates manufactured 
by them, and the Defendants used the same letters, signifying "cal
cium acid phosphates,” in connection with acid phosphates manu
factured by them and prominently stated thereon to be manufac
tured by them, and the evidence did not shew that there was on the 
part of the Defendants any fraud, or any intention of appropriat
ing any part of the Plaintiffs' trade, or that any purchaser or per
son invited to purchase was deceived or misled, or that the letters 
had come to mean in the trade, acid phosphates of the Plaintiffs’ 
manufacture :—

Held, that the Plaintiffs could not complain of the use of the letters 
by the Defendants.

Reddaway v. Ranham, ( 1896) A.C. 199, applied.

A11 action for an injunction and damages and other relief 
in respect of the alleged infringement by the Defendants of 
a trade-mark registered by the Plaintiffs. The facts and 
arguments are fully stated in the judgment.
July 24. (1901.)
Meredith, C.J. :—

The Plaintiffs are a manufacturing company having their 
head office and manufactory at St. lxiuis, in the State of 
Missouri, one of the United States of America.
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Acid phosphates is one of the articles which the Plaintiffs 
manufacture, and it is manufactured in large quantities and 
a market for it is found both in the United States and in 
Canada, as well as elsewhere.

The Plaintiffs have for many years manufactured acid 
phosphates which they designate “cream acid phosphates,” 
and upon the packages in which it is put up for sale and sold 
are stamped the letters C.A.P., which are said to have been 
used as the initial letters of the words “ cream acid phos
phates. ’ ’

These letters the Plaintiffs have registered as their trade
mark, in the United States on the 21st September, 1886, 
and in Canada on the 24th July, 1900. Their name and 
place of business also formed part of the trade-mark so 
registered.

The Defendants area manufacturing company, and have 
for many years carried on business at London, in this Pro
vince ; about nine years ago they commenced the manufac
ture of acid phosphates as a branch of their business for 
the purpose of utilizing one of the bi-products in the manu
facture of sulphuric acid, the manufacture of which forms 
their principal business.

Calcium is, as I understand, one of the ingredients of 
the acid phosphates manufactured by the Plaintiffs and by 
the Defendants.

The Defendants for several years have used in connec
tion with the acid phosphates manufactured by them the 
lettersC. A. P., branding them upon the packages in which it 
is put up for sale, and advertising it under those letters ; the 
letters being intended to signify calcium acid phosphates.

Calcium acid phosphates is a proper as well as a scienti
fically correct designation for the acid phosphates manufac
tured by the Defendants, though the word “calcium” is 
used perhaps more frequently after than before the other 
two words—acid phosphates of calcium.

It was not contended that the Defendants in adopting 
and applying to the product of their manufacture the letters 
C. A. P. had in fact any intention to put off their goods as 
the goods manufactured and sold by the Plaintiffs under
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that brand ; had it been so contended, the contention 
would not have been supported by the evidence, for the 
contrary is satisfactorily shown.

The Plaintiffs' case is, however, that the letters C.A.P., 
though primarily, perhaps, descriptive of the article to 
which they were applied, have acquired a secondary mean
ing, and have come to be known and recognized in the 
trade as indicating the specific article manufactured by 
them and sold under that brand—cream acid phosphates— 
and that the Defendants have no right to apply those letters 
to the acid phosphates which they manufacture, because, as 
they contend, the result of their so doing is, that those 
dealing in the article are likely to be misled into thinking 
that the goods of the Defendants so branded are the specific 
article manufactured by the Plaintiffs and sold under the 
same brand ; and they also claim that they are proprietors 
of the registered trade-mark to which I have referred, and 
therefore entitled to the exclusive use of the letters C.A.P. 
as applied to the article of acid phosphates.

The relief claimed by the Plaintiffs based on these al
leged rights is an injunction restraining the Defendants 
from using the letters C.A.P. in connection with any bak
ing powder material not manufactured by the Plaintiffs, 
and from using them so as to induce the belief that the 
material manufactured or sold by the Defendants is the 
same as that manufactured and sold by the Plaintiffs, and 
from in any way infringing the Plaintiffs' alleged trade
mark ; they also claim damages and an order for the oblit
eration of the letters C.A.P. wherever they are used by the 
Defendants in connection with their acid phosphates, and 
for the destruction of any dies or other instruments for 
stamping or marking those letters, in the possession of the 
Defendants.

I purpose dealing first with the claim as far as it is based 
Qii the Plaintiffs’ right > as owners of the trade-mark and 
therefore to the exclusive use of the letters C.A.P. when 
applied to any material for making baking powder.

It is clear, I think, that primarily the letters C.A.P., 
standing as they do for the words “cream acid phosphates” 
or “calcium acid phosphates,” are descriptive merely, and 
are not therefore the proper subject of a trade-mark.
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As Mr. Justice Burton pointed out in Partlo v. Todd, 14 
A.R. 444, at p. 452, a word or name which is merely des
criptive of an article, or which is indicative merely of its 
quality or composition, cannot properly lie the subject of a 
trade-mark. That, I take it, is a correct statement of the 
law, and it is conclusive against the Plaintiffs’ on this 
branch of the case, unless by the registration of the letters 
under the Trade-Mark and Design Act as a trade-mark 
they have acquired a right to the use of them which the 
Defendants are not entitled to question in this action. If 
the decision of the Supreme Court in Partlo v. Todd, 17 S. 
C.R. 196, is still the law, the registration does not help the 
Plaintiffs. That was conceded by Mr. Cassels, but he 
contended that the decision proceeded upon the ground 
that there was no machinery provided by the Act for ex
punging from the register a trade-mark improperly admitted 
to registration, and no longer governed because, by subse
quent legislation, jurisdiction is given to the Exchequer 
Court, at the suit of anyone aggrieved by an entry in the 
register of trade-marks without sufficient cause, to make an 
order expunging or varying the entry as the Court thinks 
fit.

This contention is not, I think, well founded, for, as I 
read the report of the case, the judgment of the Court did 
not proceed upon the ground upon which Mr. Cassels 
argued that it was rested, but upon broader grounds. The 
head-note to the report lends colour to the argument, but it 
is not warranted by anything which is found in the judg
ment, and I must, therefore, follow Partlo v. Todd, and, 
following it, hold that it is open to the Defendants in this 
action to raise and rely on the objection to the Plaintiffs’ 
claim which is, in my opinion, fatal to it, that at the time 
of the registration the Plaintiffs were not proprietors of the 
trade-mark because the letters C.A.P. were not, for the 
reasons I have already mentioned, the subject of a trade
mark.

I come now to the other branch of the case.

In Reddaway v. Banham [1896] A.C. 199, the House of 
Lords, after a full review of the authorities, laid down the 
law which is to be applied in determining as to the right of 
one who is not the owner of a trade-mark in respect of them
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to restrain another from using names, marks, letters, or 
other indicia which the former has applied to articles put 
upon the market by him.

As put by the Lord Chancellor (p. 204) the principle of 
law 10 be applied is, that nobody has any right to represent 
his goods as the goods of somebody else, and, as said by 
Lord Herschell (p. 209)), it is that stated by Lord Kings- 
down in these words : “The fundamental rule is, that one 
man has 110 right to put off his goods for sale as the goods 
of a rival trader, and he cannot therefore (in the language 
of Lord Langdale in Perry v. Trucfitt (1842), 6 Beav. 66) 
be allowed to use names, marks, letters, or other indicia, 
by which he may induce purchasers to believe that the 
goods which he is selling are the manufacture of another 
person.”

It seems to have been conceded 011 all hands that that 
principle has 110 application where the names, marks, letters 
or other indicia are descriptive of the material of which the 
article is composed or of its quality or nature—as if in that 
case the words “camel hair” conveyed to persons dealing 
in belting the idea that it was made of camel hair—but that 
it was to be applied where the names, marks, letters or 
other indicia, though primarily they conveyed that mean
ing, had come to have a secondary meaning and to be un
derstood in the trade to mean, when applied to an article, 
that it was one manufactured by the person who was known 
to have applied them to such an article of his manufacture.

To apply, then, the principle of that case to the facts of 
this. There can, I think, be no question, as I have said 
already, that the letters C.A.P. as used by the Plaintiffs 
were merely descriptive of the article phosphates, and un
less, therefore, they had come to have in the trade a sec
ondary meaning and to be no longer merely descriptive, 
but to signify to persons dealing in acid phosphates that acid 
phosphates so branded were of the Plaintiffs' manufacture, 
there was nothing to prevent the Defendants from applying 
to acid phosphates manufactured by them the name of 
“ calcium acid phosphates " or the letters C.A.P. as being 
the initial letters of those three words and standing in place 
of them.

As I have said, there is no case made on the evidence 
of fraud on the Defendants' part, and no ground for think
ing that in using the letters C.A.P. they did not do so
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simply because they stood for the words “calcium acid 
phosphates,” and without any idea or intention of appro
priating to themselves any part of the Plaintiffs’ trade. 
Nor is there any pretence for saying that any one who has 
purchased their goods bearing the brand C. A.P., or any 
one who was invited by advertisement or otherwise to do 
so, was deceived or led by the use of the letters to believe 
that what he was purchasing or invited to purchase was 
the article which the Plaintiffs manufactured and sold under 
that brand.

The evidence does not satisfy me that the letters C.A.P. 
used by the Plaintiffs in connection with acid phosphates 
manufactured by them have acquired a secondary meaning, 
or have come to mean in the trade acid phosphates of the 
Plaintiffs' manufacture,or that those words were understood 
in the trade otherwise than as descriptive of the article 
simply.

Acid phosphates are not sold either by the Plaintiffs or 
the Defendants by retail, but only, as I understand the 
evidence, to manufacturers of baking powder, who in order
ing it are in the habit of doing so calling the article “ acid 
phosphates,” and not by the name either of “cream acid 
phosphates” or of “calcium acid phosphates.” Mr. 
Fullerton, one of the witnesses examined on behalf of the 
Plaintiffs, who had purchased both from them and from the 
Defendants, testified that he called the article indifferently 
by the two names “ C.A.P.” and “phosphates” simply. 
The evidence also shews that it was customary in the trade 
to designate other articles used in the manufacture of baking 
powder by the initial letters of the words descriptive of 
them, as B.C.T. to signify baker’s cream of tartar, and 
C.T.S., cream of tartar substitute, and the like. This is 
important, I think, as indicating that persons in the trade 
would understand the letters C.A.P. to mean cream acid 
phosphates or calcium acid phosphates according as they 
purchased from the Plaintiffs or from the Defendants ; 
in other words, they would know, if they were buying 
acid phosphates from the Plaintiffs, that it was of the grade 
called by them cream acid phosphates, and if from the De
fendants, that called by them calcium acid phosphates.

But, even if the letters C.A.P have acquired the second
ary meaning I have spoken of, something more is required
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to be shown by the Plaintiffs to entitle them to the relief 
they seek. It is only—even in that case—if the use which 
the Defendants make of the letters is calculated to deceive 
persons in the trade into the belief that the article pur
chased from the Defendants under that brand is the article 
manufactured and sold by the Plaintiffs under the same 
brand, that the acts of the Defendants are a violation of the 
rights of the Plaintiffs.

I quote from the speech of Lord Morris in the Reddaway 
case. After expressing his concurrence with the judgment 
of the House, he proceeds—referring to the finding of the 
jury that camel hair belting had become so identified with 
the name of the Plaintiff that camel hair belting had in 
the market obtained the meaning of Reddaway's (the Plain
tiff's) belting—as follows: “That finding establishes as a 
fact that the use of the words ‘camel hair belting' simplici- 
ter deceives purchasers, and it becomes necessary for the 
Respondents to remove that false impression so made on the 
public. That, to my mind, is obviously done when the 
Respondents put prominently and in a conspicuous place on 
the article the statement that it was camel hair belting 
manufactured by themselves. Having done so. they 
would, as it appears to me, fully apprise purchasers that it 
was not Reddaway's make, by stating that it was their 
own. A representation deceiving the public is and must be 
the foundation of the Appellants’ right to recover ; they are 
not entitled to any monopoly of the name 'camel hair belt
ing’ irrespective of its deceiving the public, and everyone 
has a right to describe truly his article by that name, pro
vided he distinguishes it from the Appellants’ make. In 
this case the Respondents did not so distinguish it because 
they ommitted to state that it was their own make:” [1896] 
A.C. pp. 221-2.

That statement of Lord Morris, if I may venture to say so, 
appears to me to crystallize into a few words the whole case, 
and to properly state the rule to lie applied and the limits of 
its application.

If, then, it was open to the Respondents in that case— 
what they had done having been fraudulently designed 
with intent to deceive, and having had that effect—to set 
themselves right by adopting the course pointed out by Lord 
Morris, it is an a fortiori case that these Respondents, who
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have not acted fraudulently—have not intended to deceive, 
and have not in fact deceived any one into the belief that in 
buying goods of their manufacture he was buying the 
Plaintinffs’ goods—and have taken care to put prominently 
on the articles of their manufacture the statement that they 
were manufactured by them—have not represented their 
goods as the goods of the Plaintiffs, nor by the use of the 
letters C.A.P. put off their goods for sale as the goods of 
the Plaintifs—have committed no wrong for which the 
Plaintiffs are entitled to call them to account.

Had I been of a different opinion, it would have been 
necessary to consider the effect of the laches and delay of 
the Plaintiffs in taking proceedings to assert their rights 
against the Defendants, but, as it is, I need not consider 
that question.

I have not referred to any of the cases cited upon the 
argument but the two I have dealt with, because the general 
question with which I have had to deal is so fully dealt 
with in the Rcddaway case, and because the American cases 
cited by Mr. Shepley are not altogether in accord with the 
view taken by the English Courts as to the application of 
the rule laid down in Re Rcddaway to cases where the 
names, words, letters, or other indicia used are descriptive 
merely of the article or indicative merely of its quality or 
composition.

The result is that, in my opinion, the Plaintiffs' case 
fails, and their action must be dismissed with costs.

Solicitor for the Plaintiffs : //. Cronyn.
Solicitor for the Defendants : /:. IV. M. Flock.

Note «—
See in connection with this case the notes upon the 

decision in Pabst, etc. v. Ekers et al., reported ante p. 38.
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[IN THE SUPREME COURT OF CANADA.]
Bhhork TASCHEREAU, G WYNNE, SEDGWICK, KING AND 

GIROUARD, JJ.

MAGANN (Defendant 1, Appellant

AUGER ct al (Plaintiffs , Respondents.
(*! S.C.R. 186.)

(On appeal from the Court of Queen’s Bench, of the Province of
Quebec, Appeal Side. )

Contract by correspondence—Mailing letter of acceptance— 
Place whete contract made—Indication of place of pay
ment—Jurisdiction — Declinatory exception— lVaiver— 
Procedure.

C.P.Q. Articles 85, 9/, 129, //<5/, 1173, H75> 117b.—C.C. 
P. Q. Articles 85-86.

An offer was made by the plaintiff by letter dated and posted at 
Quebec, and was accepted by defendant by a letter dated and posted 
at Toronto. An action having been brought upon the contract in the 
Superior Court for the District of Quebec, the defendant, who had 
been served substitutionallv, petitioned in revocation of a judgment 
which had been entered by default, first taking exception to the 
jurisdiction of the Court, and then constituting himself incidental 
plaintiff, and, as such, making a cross-demand for damages to be 
set off against the plaintiff’s claim.

Held, that in the Province of Quebec, as in the rest of Canada, in ne
gotiations carried on bv correspondence, it is not necessary for the 
completion of the contract that the letter accepting an offer should 
have actually reached the party making it, but the mailing in the 
general post-office of such letter completes the contract. ( Under
wood v. Maguire, R.J.Q., 6 Q.B., 237, overruled.)

Article* 85 of the Civil Code, as amended by 52 Viet., ch. 48, (P.Q.) 
providing that the indication of a place of payment in any note or 
writing should be equivalent to election of domicile at the place so 
indicated, requires that such place should be actually designated in 
the contract.

In forming an opposition or petition in revocation of judgment the 
defendant, in order to comply with Art. 1164 C.P., P.Q., is obliged 
to include therein any cross-demand he may have by way of set-off 
or in compensation of the plaintiff’s claim and, unless he does so, 
he cannot afterwards file it as of right.

A cross-demand so filed with a petition for revocation of judgment is 
not a waiver of a declinatory exception previously pleaded, nor an 
acceptance of the jurisdiction of the court.
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In order to take advantage of waiver of a preliminary exception to the 
competence of the tribunal over the cause of action on account of 
subsequent incompatible pleadings, the plaintiff must invoke the 
alleged waiver of the objection in his answers.

The judgment appealed from, affirming the decision of the Superior 
Conrt, District of Quebec (Q.R., 16 S.C. 22), was reversed.

Appeal from a judgment of the Court of Queen's Bench 
(Province of Quebec), Appeal Side, affirming the judg
ment of the Superior Court for the District of Qubec, dis
missing the defendant's declinatory exception, and, on the 
merits, maintaining the plaintiff's action with costs.

The facts of the case are set forth in the head note and 
in the judgment.

The judgment of the Court was delivered by : 

Taschereau, J.
The judgment of the Superior Court, confirmed by the 

Court of Appeal for the same reasons, as appears by the 
printed case, dismissed the appellant's exception to the 
jurisdiction on the sole ground that by constituting himself 
incidental plaintiff he had submitted to the jurisdiction of 
tlie Court, and waived his said exception. We think that 
judgment untenable. The appellant's incidental demand, 
though not so in express terms as it was for instance in 
Peale v. Phipps, (14 Ilow. 368) was of its nature merely 
alternative, in the event of his exception to the jurisdiction 
not prevailing. If any part of the appellant’s petition was 
illegal it was the incidental demand, not the declinatory 
plea. It is that demand that should have been objected to 
by the respondents, as incompatible with the exception to 
the jurisdiction. The respondents replied to the petition 
and declinatory plea and proceeded to trial and judgment 
upon the declinatory plea as a separate issue, and it was 
the court ex proprio motn which suggested the question 
of waiver. Now, it it a well settled rule that waiver must 
be pleaded or invoked by the party who relies upon it. I11 
this case, if there had been a waiver at all, it was on the 
part of the respondents who asked the Court for a judg
ment on the merits of the appellant’s declinatory exception 
without invoking waiver of it by the appellant. Then, 
were it necessary to determine the point, it would seem 
that appellant is right in his contention that under articles 
1164, 1173, 1175, 1176 C.C.P., (new), his incidental or
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cross-demand was rightly filed with his petition. Arts. 217, 
218, 219, C.C.P., Turcotte v. Datisercau (27 Can. S.C.R. 
583), Brunet v. Colfer (11 Q.L.R. 208), 5 Boncenne-Bour- 
beau, 100 et seq. Though not a plea, in the ordinary sense 
of the word, the cross-demand was in the nature of a set
off, or compensation against the respondent’s claim. Had 
he not filed it with his petition, he could not later have been 
allowed to file it, as of right.

Having come to the conclusion that the appellant had 
not waived his declinatory exception, we have to pass upon 
its merits, and determine whether or not the whole cause of 
respondent’s action has arisen in the District of Quebec. 
If not, it is conceded, the Court had no jurisdiction. This 
brings up the controverted question raised in Underwood v. 
Maguire (R.J.Q., 6 Q.B. 237), and noticed in Sirey, Code 
Civil annoté, under art. 1101, no. 32, under art. 1583, no. 
40; Code de Procéd., under art. 420, no. 78, and in Pan
dectes Françaises vo. "Obligations'M no. 7054. I11 nego
tiations carried 011 by correspondence is the contract entered 
into only when the letter containing the acceptance has 
reached the party who has made the offer ? Or, as put in 
Sirey, loc. cit. “ Est-il nécessaire pour la perfection du 
contrat que l’acceptation soit parvenue à la connaissance de 
celui qui a fait l'offre?” The jurisprudence and commen
tators’ opinions in France on the question are fully cited and 
collected in Sirey and the Pandectes, loc. cit.

If counted merely, the respondent's contention that the 
question should lx; answered in the affirmative would seem 
to have a majority in its favour. But if the reasoning is 
weighed, the question should, we think, lx; answered in the 
negative, and we adopt the view' taken by Pothier, Vente, 
no. 32 ; 24 Demol. 1er, des Contr. No. 72 ; by Marcade, 
vol. 4, under art. 1108, no. 395 ; by Lyon-Caen. Dr. Com
mercial, vol. 3, nos. 25 et seq.; by the annotator to the arret 
of the 21st Jan., 1891, in Pand. Franç. 92, 2, 163 ; by the 
annotator to the same arret in Dalloz, 92, 2, 249 ; by Guil- 
louard, Vente, vol. 1er, no. 15 ; by Vigie, Dr. Civ. Fr., 
vol. 2, no. 1112; and by Hudelot, Obligations, no. 37. It 
would appear useless to repeat here the argumentation upon 
which these commentators have reached their conclusions 
upon the question. A simple reference to them is sufficient. 
They completely refute the reasoning upon which the con
trary doctrine is based.
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If it were required for the aggtegatio mentium necessary 
to create mutuality of obligations in a contract made by 
correspondence that the party who has made the offer has 
received the acceptance of his offer, it would follow that the 
party accepting should himself not be bound till he is 
informed that his acceptance has reached the party offering. 
It is obviously of the greatest importance to the commercial 
community that such a doctrine should not prevail.

By the conclusion we have reached upon the question, 
we declare the law to be in the Province of Quebec upon the 
same footing as it stands in England, and in the rest of this 
Dominion, a fact rightly alluded to by Mr. Justice Bossé in 
Undent'ood v. Maguire (R.J.Q., 6 Q. B. 237), as of great 
importance specially in commercial matters.

It had previously in France been said by a learned writer 
that this view of the question “est celle qui présenterait le 
plus de chances de succès devant la jurisdiction commer
ciale." Boneenne-Bourbeau, vol. 6, p. 163.

It has been argued for the respondents that as under arts. 
1152 and 1533 of the Civil Code the payment by the appel
lants under this contract had by law to tie made to them in 
the District of Quelxc. where delivery of the ties sold to 
them had to take place, they had the right to bring the 
action there tinder the provisions of art. 85. I11 France, no
doubt, the action is rightly brought where the payment 
has to be made, But that is so only in virtue of art. 420 of 
their Code of procedure, which is treated by the commen
tators and the jurisprudence as an exception in the tribunaux 
de commerce to the ordinary rules in the matter. Dalloz, 
63, 1, 176; Pand. Kr., 99, 1, 22. At common law, the 
indication of a place of payment does not confer jurisdiction 
upon the tribunals of that place. I refer to Demol. vol. 
1er, no. 374 ; Sirey Cod. Civ. Ann., under art. in, no. 52 ; 
12 Duranton, no. 99; 27 Demolombe, vol. 4, des contrats, 
no. 274; 6 Boncenne-Bourlxau, 210 et seq.; Wurtete v. 
Lengham, {1 Q.L.R.,61); Tourignyx. Wheeler, (9Q.L.R., 
198); Cloutier v. Lapierre, (4 Q.L.R., 321); Clark v. 
Ritchey-, (9 L. C. Jur. 234). By the act 52 Viet., cli. 48, 
amending article 85 of the Civil Code, the indication of a 
special place of payment in any note or writing, wherever it 
is dated, now confers jurisdiction over any action relating 
to such note or writing upon the tribunals of the place so
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indicated. But here, in the written agreement sued upon 
there is no such indication of a place of payment and the 
declaration does not allege any. lient v. Lauvc, (3 La. 
An. 88); Vidal x. Thompson, (11 Mart. La. 23); Morris v. 
Jives, (11 Mart. La. 730.) The place of payment designated 
by the law alone is not the indication required by art. 85 of 
the Code as it now reads. It is a stipulated domicile, one 
expressly contracted for by the parties not the place indi
cated by the law that this article provides for.

When article 94 of the Code of Procedure read with art. 
86 of the Civil Code says that a defendant may lie sum
moned in the case of an election of domicile for the execu
tion of an act, before the Court of the domicile so elected, 
it means clearly a conventional domicile, not a legal domi
cile, not the place that the law alone designates as the place 
of payment.

It would seem, moreover, that article 85 C.P.Q. requires 
that the election of domicile and the indication of a place of 
payment equivalent thereto under its provisions, lie made at 
such a designated place in a locality that the notifications, 
demands and suits relating thereto may be made and served 
thereat: art. 129 C.P.Q. For instance, if a note says 
“payable at Quebec," that is not an election of domicile 
under this article.

We hold therefore that the contract between the parties 
in this case having been made in Toronto where the appel
lant accepted the respondent’s offer and mailed his letter of 
acceptance, the whole cause of action did not arise at 
Quebec, and the indication of a place of payment as required 
to give jurisdiction over the matter to the Superior Court at 
Quebec not having been alleged nor proved, the action not 
having been personally served upon the appellant must be 
dismissed.

Appeal allowed with costs, declinatory plea maintained 
and action dismissed with cost.

Solicitors for the Appellant : Dandurand, Brodeur & 
Boyer.

Solicitors for the Respondents : Taschereau, Pacaud & 
Smith.
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Notes 1—
The rule of private international law, that the law 

governing the obligations arising out of a contract is that of 
the country where the contract is made, {lex loci contractus), 
is equally applicable in Ontario and in Quebec ; and, in each 
of these provinces, the qualifications to which it is subject 
are similarly recognized. These modifications were briefly 
summed up by Mr. Justice Willes in the case of Lloyd v. 
Guibert (1865) 35 L.J., N.S. 74, in the following words : 
“ It is generally agreed that the law of the place where the 
contract is made is prima facie that which the parties 
intended, or ought to be presumed to have adopted, as the 
footing upon which they dealt, and that such law ought, 
therefore, to prevail in the absence of circumstances indicat
ing a different intention, as, for instance, that the contract 
is to be entirely performed elsewhere, or that the subject- 
matter is immoveable property, situate in another country, 
and so forth.”

As an example of one of the various kinds of exceptions 
to the general rule alluded to in the above statement of the 
law, reference may be made to the case of The Queen v. 
Doutre, (1884), L. R., 9 Ap. Ca. 745, where it was held 
that a contract made with a member of the Bar of the 
Province of Quebec for his professional services, was 
governed by the laws of that province ( as being the pro
fessional domicile of the advocate) irrespective of where the 
contract was made.

And see, also, Chamberlain v. Napier, (1880), L.R. 15 
C.D. 614.

In the Province of Quebec the law on this point is 
contained in article 8, of the Civil Code, which reads as 
follows : * ‘ Deeds are construed according to the laws of the 
country where they are passed, unless there is some law to 
the contrary, or the parties have agreed otherwise, or by 
the nature of the deed or from other circumstances, it 
appears that the intention of the parties was to tie governed 
by the law of another place ; in any of which cases, effect is 
given to such law, or such intention express,or presumed.”

And see, Moore v. Harris, (1876), L. R., 1 Ap. Ca. 318.
Vennor v. Life Association of Scotland, (1886), 30 L. C. 

j 3°3-
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Rogers v. Mississippi & Dominion S.S. Co., (1888), 14 
Q. L. R. 99-

In the case of contracts by correspondence, however, the 
question when and where the contract is actually made is 
one which has given rise to much controversy, especially 
amongst continental jurists. Several works have been 
published upon the debated point,—whether at the place 
and moment when, in the ordinary course of despatch, the 
acceptance passess out of the possession and control of the 
offeree, the contract is so completed as to debar the offeror 
from thereafter withdrawing his proposal,—or whether it is 
only concluded when and where such communication is 
actually received by the offeror.

As regards contracts made by letter, the English rule is 
that which was laid down in the well known case of Bryne 
v. Van Tienhoven, (1880), L. R., 5 C. P. D. 344, namely 
that the contract is completed at the time and place when 
and where the offeree posts the letter accepting the propo
sition of the other party. A letter revoking the offer will 
not avail against such an acceptance unless it has been 
received before the latter is mailed ; the fact that it was 
written and posted before the letter of the offeree was sent 
is immaterial.

I11 other cases it has been held that an acceptance by 
letter completes the contract from the date of the posting of 
the same, even though its delivery in due course is accident
ally delayed.

See, Adams v. Lind sell, (1818), 1 Barn. & Aid. 681 ; 
Dunlop v. Higgins, (1848), 1 H. L. 381 ; or even when it 
s not delivered at all.

See, Household Fire Insurance Co. v. Grant, (1879), 
L.R., 4 Ex. I). 216.

And a letter withdrawing the offer, which is only 
received by the offeree after he has posted his letter of 
acceptance, is inoperative, as the contract is completed from 
the date of the mailing of such latter letter.

In re Imperial Land Co., Harris's Case, (1872) L.R.7, 
Ch. 587.

In re Scottish Petroleum Co., Maclagan's Case, 51 L.J., 
Ch., 841.

And see, also, Henthorn v. Fraser (1892) Ch. 27.
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It is submitted, therefore, that the headnote of Magann 
v. Auger, (as reported in 31 S.C.R. at p. 186.) which states 
“ that in the Province of Quebec, as in the rest of Canada, 
• •. .the mailing iu the general post-office of such letter (of 
acceptance) completes the contract, subject, however, to 
revocation of the offer by the party making it before receipt by 
him of such letter of acceptance" is incorrect.

There is, apparently, nothing in the judgment of Mr. 
justice Taschereau to indicate that that was the conclusion 
arrived at by His Lordship. O11 the other hand, Mr. Justice 
Taschereau says fat p. 193): “ By the conclusion we have 
reached upon the question, we declare the law to be iu the 
Province of Quebec upon the same footing as it stands in 
England, and in the rest of the Dominion /”—a result 
which would not be arrived at if the proviso contained in 
the headnote was included in his judicial ruling on the 
point.

Amongst French jurists there has always existed a 
difference of opinion as to whether or not it is necessary to 
the completion of a contract that the acceptance should 
have actually been made known to the person who made the 
offer. The majority of the authors who have dealt with 
the question, (as is mentioned in the judgment of Mr. 
Justice Taschereau, at p. 193), have maintained that it is ; 
and that view of the question was adopted by the majority 
of the Court of Queen’s Bench in Underwood v. Maguire, 
(1895), R. J. Q., 6 Q. B. 237, which was the ruling autho
rity on the point in the Province of Queliec, until it was put 
aside by the Supreme Court in Magann v. Auger.

As shewing the present tendency of the French Jurists 
ui>on this point, however, it may lie said that Mr. Mignault 
(Le Droit Civil Canadien, vol. 5, p. 198, note b), draws 
attention to the fact that whereas Beaudry-Lacantincric iu 
his Précis (No. 797 bis) expressed the opinion that tin? 
contract was only completed when the offeror was actually 
made aware of the acceptance of his offer, he has since come 
to the conclusion /vide his work Des obligations, Nos. 37 
et scç.) that the contract is a perfect one from the very 
moment that the offeree has expressed his acceptance in the 
proper way. it being unnecessary for that purpose that such 
acceptance should, at the time, be within the knowledge of 
the offeror.
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[IN THE COURT OK APPEAL FOR ONTARIO.]

Before ARMOUR, C. J. O., and OSLER and USTKR, J. J. A.

BROPHY (Defendant), Appellant.

THE NORTH AMERICAN LIFE INSURANCE CO
(Plaintiffs i Respondents,

Policy of life insurance—Lack of insurable interest—1/ (ieo.
///., Cap. jS—Form of decree.

A policy of insurance was issued by an insurance company upon the 
life of V., the prvi liums being paid by 1$, who, at the same time, 
bought from the same company an annuity, the entire proceeds of 
which were to be and were devoted to that purpose, and the whole 
transaction being made with the intention of benefiting It, VI whom 
the policy was subsequently assigned by C. The latter, having 
died, the company brought an action for the cancellation and deliv
ery of the policy.

1. Held, that the policy was void as being in contravention of 14 Geo. 
111., cap. 48, the Defendant It not having had any insurable interest 
in the life of C.

2. Held, further, that, the trial judge having determined that the 
company had no knowledge of the true nature of the transactions, 
the latter was entitled to ask for the cancellation of the policy, but 
that in so seeking the intervention of the Court the company itself 
was bound to do equity, and should therefore return the Defendant 
It the balance of the total amount of all premiums paid on the 
policy, with interest, after having set off against this sum the costs 
of the action.

Appeal from a judgment of Strbkt, J.
The lacts of the case are fully set forth in the head note, 

and in the judgments.

Toronto, Skptkmbrr 21st, 1901.

Armour, C. J. O. :—

The evidence in respect of the impeached policy of 
insurance is very plain and simple.

One Richard Alexander Cromar, a broker and insurance 
expert, as he called himself, on the 27th October. 1885, 
wrote to the defendant Brophy as follows : " lie the pleasant
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intercourse we have had in business matters lately.—On the 
condition of your making me, A. C., your referee, adviser 
and broker in any transaction relating to insurance, real 
estate or monetary investments, I agree and hereby promise 
to allow you the following rebate or commission on all 
premiums or amounts paid to any company or institution 
transacting business in Canada as follows, viz. :—Annuity 
bonds, one-half of one per cent. ; endowment policies, single 
premiums, one per cent. ; endowment policies, annual 
premiums, ten per cent. On all other transactions the half 
of commission given me as a general broker. Advice in 
any matter I will lx* pleased to give you to the best of my 
knowledge and ability gratis.”

This proposed arrangement was apparently agreed to by 
the defendant Brophy, and continued in force until after the 
impeached policy was effected.

The defendant Brophy deposed as follows :—“ I wanted 
to know from him the different kinds of insurance, and we 
had a talk about it two or three times, and he was telling 
me the different plans, and they did not suit me altogether, 
and I was thinking over that thing one night and I wanted 
to have as little trouble with the business as possible myself, 
and I was thinking over it one night after we had talked 
the second or third day, and the next morning I told him 
what I had been thinking of during the night, that there 
seemed to lie a convenient and easy way for me. and that 
would lx* to buy the annuities and let the annuities go for 
insurance on my life, and he struck the table and said that 
is the Ixst idea I ever heard. I have been a long time doing 
insurance business and that never came into my mind lxfore; 
so he went out of the room where we were and told the 
manager then what he proposed and that he approved of so 
much, and that is the first insurance he did for me.” The 
insurance here referred to was an endowment policy in the 
New York Life upon the life of the defendant Brophy 
effected in 1885. Shortly before the effecting of the 
ini|>eached policy the defendant Brophy had an interview 
with Cromar, and this is the account he gave of it:—“I 
said I had some more money to put into insurance, and he 
said, wcaldn't it be much Ixtter for you to have a young 
life. How would it lx if I put it on my life, and he drew 
out the figures and showed me the difference in the insurance
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that I would get oil his life and on my life, and showed me 
the advantage of putting it on his life, and that is the wax- 
lie came to put the insurance on his life.”

The defendant Brophy thereupon, through Cromar. 
applied to the plaintiffs for an annuity bond for $300, and 
Cromar applied for an insurance 011 his life for an amount, 
the annual premium for which would t>e met by the annuity 
liond, which amount was ascertained to be the sum of 
$6,025.

The annuity bond was issued by the plaintiffs for the 
annual sum of $300, payable to the Defendant Brophy on 
the fifth day of March, in each year, and the policy of in
surance on the life of Cromar for $6,025, consideration 
of the annual premium of $300, was issued by the plaintiff:., 
payable to Cromar on the fifth day of March, 1917, if living ; 
if not, his executors, administrators or assigns. This policy 
was originally written with premiums payable annually, 
20th February, but was altered, making the premiums pax 
able on the 5th day of March in each year, the same day 
on which the annuity of $300 was payable.

The amount charged for the annuity was....... $2,546.70
and for the premium of insurance...............................300.00

52,846.
and from this was deducted one-half of one 

l>er cent. 011 the sum paid for the an
nuity t>ond............................................$12*73

and ten per cent. 011 the premium of insur
ance ........................................................ 30.00

---------  42.73

$2,803.97

these deductions being made in pursuance of the arrange
ment contained in the letter of Cromar of the 27th October, 
1885. And for this balance of $2,803.97 the defendant 
Brophy sent his cheque to the plaintiffs.

Thereafter, until the death of Cromar, who died on the 
24th April. 1900, the money payable by the annuity liond 
was applied in payment of the premiums payable bv the 
ixilicy of insurance.
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On the 13th of March. 1897, Cromar, by assignment 
under his hand and seal, assigned, transferred and set over 
unto the defendant Brophy, and for his sole use and benefit, 
all his right, title and interest in and to the said policy of 
insurance, subject to all its terms and conditions, expressly 
reserving to the insured, however, sole right and power to 
make choice of any investment, option or options granted 
under the conditions of said policy, and personally to re
ceive the full benefit thereof without the consent of any 
person or persons named therein as assignee or assignees, 
and that in the event of the death of the said assignee or 
assignees before the policy became due, then and in that 
case the proceeds thereof should lie payable when due to 
the insured, his executors, administrators or assigns.

The defendant Brophy said that this assignment was 
not according to his agreement with Cromar : that by it lie 
was entitled to an absolute assignment, but that he sub
mitted to taking it rather than have any trouble.

The defendant Brophy had no insurable interest in the 
life of Cromar, and the policy of insurance, effected as it is 
shown by the above evidence it was, was clearly a wagering 
policy within the Statute, 14 Geo. III., eh. 48. and I do 
not think that the provisions of the assignment made it 
any less so, for the insurance was an entire contract, and 
tieing void in part, was void altogether. I have 110 doubt 
that, so far as the defendant Brophy was concerned, lie- 
acted in ignorance of the law, and with no intention to do 
anything unlawful.

If the plaintiffs were aware, at the time of this transac
tion, of its nature, and there is a good deal in the evidence- 
tending to this conclusion, they would have 110 right to 
come to a Court seeking relief, for they would be iu pari 
delicto with the defendant Brophy. The learned trial 
judge, however, found that they were not aware of 
it, and I am not prepared to dissent from his finding.
I at first thought that to entitle the plaintiffs to come to the 
Court, seeking the relief they here seek, they ought to have 
tendered or offered to return the premiums they had received, 
with interest ; but I find several cases in which such relief 
has been given without any such tender or offer.

The proper form of decree to be made herein will be that 
the policy lx-delivered up to be cancelled ; that the premiums
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of insurance received by the plaintiffs lie paid to the defend 
ant Brophy with interest thereon from the date of their 
receipt ; that the plaintiffs do have their costs of this action; 
that the counterclaim lie dismissed with costs, and that this 
appeal tie dismissed with costs, and that all the costs when 
taxed lie set off against the premiums and interest pay
able by the plaintiffs to the defendant Brophy.

I refer to the following authorities in support of this 
decree.

Whitting ham v. Thornborough, {Finch Case j/. 2 Equity 
Abridg. 635. 2 Vernon 206. ) Dc Costa v. Scandrett, 2 
Equity Abridg. 636. 2 P. Wins. 170. Pesborough v. 
Curlewis, 3 Equity Ex. 175. India Cf London Life Asset’. 
Co. v. Palby, 4 De G. & S. 462 ; Prince of Wales, âfe., 
Assn. v. Palmer, 25 Beav. 605 ; The British Equitable /nsec. 
Co. v. G. W. Rauway Co., 38 L. J. Chy. 132. And the 
decree made by V. C. Strong in the National Life Insurance 
Co. v. Egan, reported on motion for injunction, 20 Grant 
469.

OsLBK, J. A.:—

The policy in question, though valid upon its face as 
being a i>olicy in favor of Cromar ujion his own life for a 
sum payable to him on the 20th February, 1917. should he 
then lie living, or to his executors in case of his death before 
that time, was an illegal, void and invalid instrument under 
section 1 of 14 Geo. III., chap. 48. because Cromar was not 
at its inception the person really interested therein. The 
insurance was effected by and for the lienefit of the defend
ant, who wras to pay the first and subsequent premiums 
thereon under an agreement between Cromar and himself, 
by which Cromar was to make the application and obtain 
the policy and then to assign it to the defendant. The 
defendant’s own evidence appears to me to establish this 
beyond any question, and the case is thus distinguished 
from that of these plaintiffs v. Craigen reported in 13 S. C. 
R. 278, where the facts showed that the application was 
really made by the person whose life was insured, though 
for the benefit of persons named in the application and
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])olicy, and to whom on the death of the insured the policy 
was to be payable. There the premiums were payable and 
were paid by the insured. The insurance was in its incep
tion one really obtained by the applicant himself on his own 
life, though by the terms of the policy the money was 
directed to be paid to persons whom he intended to benefit. 
As is pointed out in the judgment of the present Chief 
Justice of the Supreme Court, no rule of law or statute pre
vents insurance of that kind : “ It is not one which the
statute, 14 Geo. III., was intended to prevent.............Of
course, if it is made to appear by the evidence that the under
taking of the person whose life is assured to pay the 
premiums is colourable and the premiums are in reality to 
lie paid by a third person who has no insurable interest in 
the life and who is to have the benefit of the insurance, the 
policy will be a wager policy and so within the statute and 
void.”

The evidence so plainly establishes all this in the pre
sent case that I think it unnecessary to say more than 
that I agree with the findings of the learned trial Judge 
thereon. The case of Vezina v. The New York Life, 6 S. 
C. R. 30, was much relied upon by the defendants. But 
that case turns altogether u]xm the facts which were held 
by the majority of the Court to prove that the insurance 
was valid in its inception as a bona-fide insurance for his 
own benefit by the person whose life was insured without 
collusion between himself and the person who had paid the 
premiums and to whom lie afterwards assigned the policy. 
I refer also to the case of Ilians v. Reynolds, L. R. 4 y. B. 
622.

A11 imi>ortant question, however, bearing upon the pro
per disposition of the plaintiff’s action remains to be con
sidered. It is clear that where a policy is not void upon its 
face and of which the illegality is made to appear only by 
evidence dehors the instrument itself, the insurers are not 
lxmnd to wait until an action has been brought against 
them by the insured, but may, just as in the case of a policy 
which has been obtained by fraud, ( National Life Ins. Co. 
v. Evans, 20 Gr. 469 ) themselves actively seek the inter
vention of the Court to relieve them from liability by can
celling the policy upon proper terms. North America Life 
Assurance Co. v. Craigen, 13 S. C. R. 273, 293 ; Desborough 
v. Curlewis, 3 Y. & C. 175. The action, therefore, may
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well lie in the present case as the policy is not 011 its face 
open to the objection relied 011. The plaintiffs, however, 
do not appear to have tendered repayment of the premiums 
received by them thereon liefore action, nor do they by 
their pleadings, as they did in the Craigen case, submit to 
such order being made in respect thereof as the Court may 
think proper. In the present state of the practice I am not 
prepared to hold that a tender of the premiums liefore 
action was necessary. It is true that the defendant could 
not maintain an action to recover them, cognizant as he 
must be held to have been of the illegal nature of his agree
ment with Cromar and of the illegality of the policy 
obtained in pursuance thereof. When the policy is avoided 
for actual fraud on the part of the insured he cannot recover 
back the premiums : Feist' v. Parker, 4 Taunt 640 : Ander
son v. Thornton, 6 Excli. 425 ; Howard v. Refuge Friendly 
Soeiety, 54 L. T. N. S. 644 : and, except where the insured 
renounces the contract liefore the termination of the risk. 
the rule is the same when it is avoided for illegality, as for 
want of interest or otherwise where the facts were known 
to him : Lowry v. Bourdieu, Dougl. 468 ; Park on Insur- 
anee, vol. 1, p. 456 ; Campbell v. Allen, (1808) 12 Fac. 
Dec. 853 ; Patterson v. Powell (1832) 2 L.J.N.S. C. P. 13 ; 
Dawker v. The Canada Life Assuranee Co., 24 U.C.R. 591. 
Fraud, or illegality, is an answer to an action by the 
insured ' * not from any merit in the defendants which justi
fies them in retaining money which ex aequo et bono is not 
theirs, but from the demerit of the plaintiff which excludes 
him from the aid of a Court to draw it out of the defen
dants' hands." But where the insurers are unwilling 
to await the result of an action upon the policy and 
themselves seek the intervention of the Court to relieve 
them by cancelling it, a different principle applies. The 
money they receive for premiums is not theirs, as the risk 
never attached, and therefore in seeking equitable relief 
they must themselves do equity by returning the premiums 
or submitting to any order the Court may think proper to 
make. The distinction is well stated in Schwartz v. The 
United States Insurance Co., 3 Wash. C. C. Rep. (1812) 
170, *75- That was an action by the insured for a return 
of the premiums on a policy avoided for fraud. Washing
ton, J., said : “ The cases of Willingham v. Thornborotigh, 
2 Yern. 206 ; DaCosta v. Seandrett, 2 P. Wms. 170, and 
Wilson v. Duckett, 3 Burr. 1361, in which the premium was
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decreed to he refunded notwithstanding the fraud of the 
insured in obtaining the insurance, fall short of establishing 
the point for which the plaintiffs' counsel contends. In 
the two former the insurers were plaintiffs in Equity seek
ing to set aside the policy on the ground of fraud, and since 
the insurers could not in conscience retain these premiums, 
no matter how great the demerit of the insured might be, 
a Court of Equity, governed by its own principles, could 
not relieve the insurers on other terms than compelling 
them to discharge that to which they had no equitable right, 
and placing the parties in the situation they were in when 
the contract was entered into. The other case, though 
tried at law, was made under a decree of the Court of Chan
cery in which the insurers were complainants, and offered 
in the bill to repay the premiums.”

The same rule prevails in more modern cases.
In The Prince of Wales Assurance Co. v. Palmer {1858), 

25 Beav. 605, the policy was avoided in Equity at the in
stance of the Company for the fraud of the person who had 
procured it. The premium was ordered to be applied so 
far as would be necessary in payment of the costs, and the 
residue to be paid into Court, with liberty to apply.

In London Assurance Co. v. Mansell, 11 Ch. D. 363, 
the Company procured the contract for insurance to be re
scinded on the ground of the fraudulent misrepresentations 
of the applicant. They had tendered back the premium, 
and it was ordered to be repaid by them. “ Where equity 
relieves in ordering the insurance to be cancelled, the general 
rule is that the party in whose favour the decree is made 
shall do equity by returning the consideration.” Bunyon 
on Life Assurance (1891 ), pp. 120, 121 ; Barker v. Walters 
(1844), 8 Beav. 96 ; Anderson v. Fitzgerald, 4 H. L. Cas. 
484.

The only hesitation I have had as to the jurisdiction of 
the Court to deal with the premiums in this case arises from 
the fact that the plaintiffs have not in their pleadings or at 
the trial expressly submitted themselves thereto. It was 
certainly usual under the former practice to make such 
a submission in the pleadings, either expressly or by the 
general prayer for “such further and other relief as the 
case might require or the Court might think fit.” And if 
it is really essential, the only consequence would be that
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the plaintiff's action must be dismissed with costs. Dealing 
with this point, in Marker v. Walters (1844 ). 8 Beav. 92, 
the Master of the Rolls said :—" If it were necessary to 
make the offer, this, I own (/'. e., the prayer for general re
lief), seems to me to lie sufficient.” The report does not 
indicate that any such offer was made in The Prince of Wales 
Assurance Co. v. Palmer, supra. And an examination of 
the pleadings in the P.gan case, supra. discloses that there 
was neither tender nor offer to return the premium, nor 
anything lieyond the prayer for general relief. That case 
was tried before Strong, J., and the decree ordered the 
|X)licy to lie cancelled and the premiums to be set off as 
far as might be necessary in payment of the plaintiffs' costs, 
the balance to lx* repaid to the defendant.

The plaintiffs, no doubt, have strenuously opjiosed any 
order to repay the premiums, but I think that when they 
bring their action to trial, move for the judgment of the 
Court and having obtained it insist ujion retaining it. they 
have made a sufficient submission of all their equitable 
obligations as to the premiums to enable the Court to make 
the proper order in respect thereof. They are not now in a 
]H)sitiou to ask for a dismissal of their action and. therefore, 
the judgment at the trial must be amended bv directing a 
reference, if necessary, to ascertain the amount which has 
been paid to the plaintiffs on account of premiums, and the 
payment of that amount to the defendant or so much there
of as may remain after deducting the plaintiffs' costs of suit. 
There should lx* no costs in respect of the appeal as to the 
judgment in the action, success being divided. The appeal 
as to the counterclaim should lie dismissed with costs.

Listkr. J. A.:—

The plaintiffs ask to have a policy of life insurance 
issued by them on the life of one Alexander Croinar, now 
deceased, for the sum of $6025.00 delivered up to lx* 
cancelled upon the ground that it is a wager policy within 
the meaning of 14 Geo. III., and, therefore, void, under 
section 1 of that Act.

The defendant resists upon the ground that the ]iolicy 
was issued to Cromar upon his own application and for his 
own lx-nefit, and that it was by him duly assigned to the 
defendant by an assignment executed on the 13th of March.
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1897 ; and by way of counterclaim lie seeks to recover from the 
claintiffs the amount of the assurance with interest and 
posts, and he also asks for such further and other relief as 
may be deemed necessary and proper.

The facts, as they are succinctly stated in the opinion 
of my brother Street, were these : “ The defendant Brophy 
was an elderly map and a priest ; Cromar was an insurance 
agent canvassing for one Company, and jK-rhaps for more, 
and in 1885 he began to do some insurance business for 
Brophy. At that time Brophy was in the habit of buying an
nuities from insurance companies, insuring his own life and 
allowing the annuity payments to go in payment of the prem
iums on thepolicies 011 his life. Cromar did all his business in 
insuring his life ; and an arrangement was made between them 
by which Brophy in effect received the benefit of part of the 
commissions which Cromar got from the insurance companies 
to whom he took Brophy's application for insurance. Then 
in the year 1896 or the beginning of 1897, a new system was 
adopted upon Cromar's suggestion, and Brophy took out 
eleven policies of insurance in different companies which are 
mentioned in the schedule which has been put in, amounting 
in all to upwards of seventy thousand dollars. That system 
was this : Brophy purchased an annuity upon his own life 
in the company in which he was insured ; in the case of the 
North American Life, which is typical of this, he purchased 
an annuity upon his own life for three hundred dollars. Then, 
instead of insuring his own life, he insured Cromar's, 
that being part of the arrangement between him and Cromar 
—for an amount the premiums upon which would be equal 
to the amount of the annuity which Brophy had purchased. 
Then there was a further agreement, as Brophy, who is the 
defendant in this action, tells us, under which the policies 
were at once assigned to him, Brophy. The advantage 
which Cromar was to get from this was the commissions on 
the premiums payable to the insurance company and 011 the 
original insurance. This arrangement was carried out with 
regard to policies in eleven companies ; and in ten com
panies Cromar carried out the arrangement to the letter. 
That is to say, contemporaneously with and as a part of the 
insurance and of the annuity transaction, Cromar made an 
absolute assignment to Brophy of the policies ; but he began 
to think apparently before he had completed the assign
ment of the North American policy that he was not getting 
enough out of it. that he was allowing Brophy to insure his



VOL. I.] BROP1IY V. NORTH AMERICAN LIFE INS. CO. «9

(Cromar's) life, and that Brophy was going to make a good 
deal of money out of it, while he (Cromar) was making 
nothing but his own commissions out of the company ; and 
when he came to assign the North American policy, instead 
of assigning the policy absolutely, as he assigned the other 
ten policies, he assigned it in such a way that if he should 
survive Brophy, then he (Cromar) should get the benefit of 
the insurance. Brophy said that at the time he got the 
assignment he did not like it, that it was contrary to the 
agreement under which this insurance had been effected, 
but that he was afraid that Cromar might make trouble in 
the transaction between them. He did not want it too 
public, and so lie said nothing about it. In other words, 
the defendant himself, through his fear of publicity being 
given to this large business that he had been carrying on— 
an illegal business, I may say, in insurance—and believing 
himself to be under Cromar's thumb, rather than make 
matters unpleasant, submitted to the breach of his agree
ment which Cromar had committed by assigning this policy 
not absolutely, but in the way in which I have stated it.”

The learned trial judge found that the arrangement 
between the defendant and Cromar was one by which the 
defendant having no interest in Cromar’s life should be per
mitted to insure it for his (Brophy’s) benefit, and that the 
plaintiffs had no knowledge of such arrangement, and he 
held that the plaintiffs were entitled to the relief asked for, 
and that the defendant was not entitled to recover back the 
premiums pai:l, and he accordingly gave judgment for the 
plaintiffs with costs and dismissed the defendant's counter
claim with costs.

The plaintiffs have not, by their statement of claim or 
otherwise, offered to return to the defendant the premiums 
which they received from him on the policy in question. 
Upon these facts I concur in the conclusion arrived at by 
the learned trial judge that the policy in question is, as 
being contrary to or in evasion of the provisions of 14 Geo. 
III., cap. 48, sec 1, void. That section is in these words : 
” Whereas it has been found by experience that the mak
ing insurance on lives and other events wherein the assured 
shall have no interest hath introduced a mischievous kind 
of gambling, that from and after the passing of this Act, no 
insurance shall be made by any person or persons, 1 todies 
politic, or corporate on the life or lives of any person or
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persons, or on any other event whatsoever, wherein the per
son or persons for whose use benefits or on whose account 
such jKilicies shall l>e made shall have no interest or by way 
of gaming or wagering, and that every assurance made con
trary to the true intent and meaning hereof shall be null 
and void to all intents and purposes whatsoever.”

It has no application to an assurance Ixma-fidc effected 
by a person on his own life, and who, without consideration, 
valuable or otherwise, by will or assignment, directs pay
ment of the sum assured to be made at his death to a third 
]K*rson :—Ashley v. Ashley, 3 Sim. 149 ; North Aw. Life 
Ass. Co. v. Craig en, 13 S. C. R. 278. But an assurance 
effected by one on his own life, not for his own use and 
benefit, but really for the use and benefit of another, who 
has no insurable interest in his life, and who pays the pre
miums and takes an assignment of the policy, is void. The 
law looks upon such a transaction as a mere evasion of the 
provisions of the Statute.—Shilling v. Accidental, 27 L. J. 
Ex. 12 : 2 H. & N. 43 ; Vezina v. The New York Life, 6 
S. C. R. 30. In this case the evidence of the defendant 
himself makes it plain that he had no insurable interest in 
the life of Cromar ; that the assurance was effected by 
Cromar under an arrangement with the defendant, by the 
terms of which it was to tie effected, not for Cromar's use 
or lienefit, but for the use and lienefit of the defendant, who, 
under the arrangement, was to pay and did pay the pre
miums, . nd to whom the policy was to Ik* assigned. Clearly, 
under these circumstances, the transaction, from its incep
tion to its completion, by the assignment of the |x»licy to 
the defendant, was illegal and void, as contravening the 
provisions of section 1 of the Statute ; in other words, it is 
a wager policy within the Statute, and therefore void ; and 
so far as this action is concerned, it is, I think, immaterial 
that Cromar did not tully carry out his arrangement with 
the defendant by an absolute assignment of the jxilicy.

As to the premiums the question arises, are the plaintiffs 
in consequence of not having offered by their statement of 
claim either to repay the premiums paid, or to submit to 
such terms as the Court might think fit to imjxise entitled 
in this action to the relief which they seek ? I think they 
are. Mr. Porter, in the third edition of his work on the 
Law of Insurance, at p. 95, states both the rule and the 
reason for the rule in these words : “ Equity, however, will
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only decree the delivery up of a fraudulent and, therefore, 
void policy, when thç insurer seeking relief offers either to 
repay the premiums paid or to submit to any terms which 
the Court may think proper to impose in granting such 
relief, which will include the re-payment of premiums. To 
hold otherwise would be to let the insurer affirm and deny 
the contract in one breath."

While the earlier cases seem to support the rule, as Mr. 
Porter states it, it has not been applied in the more modern 
cases. In Prince of Wales Co. v. Palmer, 25 Beav. 605, 
where the plaintiffs sought a cancellation of a life assurance 
policy on the ground of fraud, 110 such offer was made, and 
yet the Court decreed its cancellation and ordered that the 
premiums received by the plaintiffs should be applied in 
payment of the costs of the parties ; and in the case in our 
Courts of The National Insurance Co. v. Egan - unreported 
as regards the hearing and final judgment—which was also 
an action for the cancellation of a policy for fraud in which 
no offer was made by the bill to repay the premiums or to 
submit to such terms as the Court might think fit to impose, 
in granting the relief there sought, the present Chief Justice 
of the Supreme Court, then Vice-Chancellor, decreed the re
lief prayed for, with costs to lie paid out of the premiums, and 
the surplus, if any, to be paid to the defendant. It would 
seem to follow from these cases that whatever the rule may 
have been, it is not now necessary that an insurer before he 
can successfully invoke the aid of the Court to relieve him 
from a policy which he alleges to be illegal, must, by his 
statement of claim, offer to repay the premiums paid or to 
submit to such terms as the Court may think fit to impose 
in granting relief. I11 such cases the Court will assume that 
the person seeking relief is willing to submit to any terms 
which it thinks fit to impose.

I think the judgment appealed from should Ik* varied by- 
ordering that the premiums paid by the defendant with 
interest thereon tie applied in payment of the plaintiffs' 
costs, and the residue, if any, paid to the defendant, (see The 
British Equitable Insurance Co. v. G. W.R., 38 L J. Ch. 132), 
and that the judgment as varied should be affirmed with costs.

Judgment affirmed as varied.
Solicitor for the Appellant : D. O'Connell.
Solicitors for the Respondents : Kerr, Davidson, Patter

son & Grant.
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[IN THE SUPREME COURT OF CANADA.]

Before TASCHEREAU, G WYNNE, SEDGWICK, KING and 

GIROUARD, JJ.

MAG ANN (Defendant) Appellant

AUGER (Plaintiffs) Respondents

(31 S.C.R. 186.)

(On appeal from the Court of Queen’s Bench, of the Province of 
Quebec. )

Contract by correspondence—Mailing letter of acceptance—Place 
where contract made—Indication of place of payment—Jurisdiction 
—Declinatory exception—Waiver—Procedure.

Editor’s Note »—

Since the publication of the report of this case in the last 
number (p. 71) the editor has had the advantage of seeing 
an opinion given on the point in question by the eminent 
French jurist, M. Edouard Outlet, editor of the Journal du 
Droit International Privé. M. Outlet states that he con
siders the judgment of the Supreme Court as delivered by 
Mr. Justice Taschereau a correct exposition of the law ; that 
is, that according to the prevailing French decisions regard
ing contracts in which the offer and acceptance is communi
cated in writing, it is not necessary to the completion of the 
contract that the acceptance of the offeree should be commu
nicated to the offeror,—the contract being concluded by the 
very acceptance itself.
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[IN THE JUDICIAL COMMITTEE OF THE PRIVY 
COUNCIL.]

Before LORD HOBHOUSE, LORD DAVEY, LORD ROBERTSON 
and SIR RICHARD COUCH

BURLAND et al

EARLE et al

(AND CROSS APPEAL.)

Management of Company—Power of majority to accumulate
profits as reseri'ed funds—Sale by director to Company-
Salary of director.

The majority of the shareholders of an incorporated joint stock 
company have the power, even against the wishes of the minority, to 
set aside as a reserve fund whatever proportion they deem fit of the 
annual profits of the company, and there is no jurisdiction in the 
court to compel such company, so long as it is a going concern, to 
divide the whole of these profits amongst its shareholders. The 
question as to what proportion should be so divided is entirely a matter 
of internal management, which the shareholders must decide for them
selves, the court haring no jurisdiction to control the decision so 
arrived at, or to say what is a “ fair ” or “ reasonable ” sum to retain 
undivided. And since the company thus has power to retain a balance 
of undivided profits, it follows that it may invest the moneys so 
retained in such securities as the directors may select, subject to the 
control of a general meeting of the shareholders.

The president of an incorporated joint stock company bought the 
plant of an insolvent concern, which he shortly after wards sold to the 
company of which he was president at a considerable profit. There 
was no evidence that the president was authorized by his own 
company to purchase these assets, or that he was in any way a trustee 
for his company of the property so bought. Held, that though, upon 
these facts, the company might, perhaps, have at one time obtained 
a decree of rescission of the contract, yet the court had no power to 
compel the vendor to accept another contract whereby he would tie 
disposing of the assets at a less price.

Hon. Edward Blake, K.C., and Mr. R. C. Smith, 
K.C., for the Appellants.

Mr. Haldane, K. C., and Mr. F. H. Chrysler, 
K.C., for the Respondents.

The facts of the case are fully set forth in the judgment.
November 9th, 1901.



94 CANADIAN COMMERCIAL CASES. [VOL. I.

Lord Davey, in now delivering their Lordships’ judg
ment, said : The appellants and respondents were sharehold
ers in the British American Bank Note Company, which was 
incorporated in 1866, under an Act (27 and 28 Vic., c. 23) 
of the old Province of Canada. The objects for which the 
company was formed were “to engrave and print bank 
notes, debentures, bonds, postage and bill stamps and bills 
of exchange, and to carry on all other branches incidental 
thereto.” The capital was originally $100,000, divided 
into shares of $100 each, but was subsequently increased to 
$200,000, of which 8170,000 only had been issued. By 
section 1 of the Act provision was made for the incorporation 
by Letters Patent of joint stock companies for the purpose, 
inter alia, of carrying on any kind of manufacturing 
business, and by section 5 it was declared that every com
pany incorporated under the authority of the act should be 
subject to the general provisions set out in sub-sections 1 to 
34 thereof. Sub-section 7, so far as material, was as follows :

“7. The directors of the company shall have full 
power in all things to administer the affairs of the company, 
and may make or cause to be made for ‘the company any 
description of contract which the company may by law 
enter into ; and may from time to time make by-laws not 
contrary to law, to regulate, inter alia, the declaration and 
payment of dividends, the number of directors, their term 
of service, the amount of their stock qualification, the 
appointment, functions, duties, and removal of all agents, 
officers and servants of the company, the security to be 
given by them to the company, their remuneration and that 
(if any) of the directors, the time at which, and the place 
or places where the annual meetings of the company shall 
be held, and where the business of the company shall be 
conducted.”

The act contained no express provisions as to the forma
tion of a reserve fund or as to the investment or application 
of the undivided profits of the company. Shortly after the 
formation of the company the shareholders made a number 
of by-laws, of which the following are material for the 
purpose of this litigation :—

“9. The shareholders of the company may at any 
general meeting of the company vote and award to the 
directors of the company such compensation as they may
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think proper. io. At all meetings of the company every 
shareholder shall be entitled to as many votes as he may 
own shares in the company, and may vote by proxy ; but 
no shareholder shall be entitled to vote unless he has paid 
all calls in respect of his shares. 11. The directors shall 
have the management of the affairs of the company, the 
appointment, control, and removal of all the officers and 
employees of the company, and shall from time to time 
regulate their several duties and remuneration. 12. At 
every annual general meeting the directors shall present 
a report and abstract of the accounts of the company, a 
concise statement of their affairs, and a true and succinct 
statement of their assets and liabilities and if they deem 
fit shall recommend the declaration of a dividend of so 
much per cent, on the stock out of the earned profits of 
the company ; and in the interval between the annual 
general meetings of the company the directors may at any 
regular meeting declare a dividend whenever an actual 
cash balance in the hands of the secretary-treasurer from 
the earned profits of the company shall, in their judg
ment, warrant the payment of such dividend. 13. The 
directors may set apart any portion of the profits for a 
reserve fund, subject to the approval of a general meeting, 
or to the appropriation of such sum by such meeting to any 
other purpose. 14. The number of directors shall never be 
less than three, nor more than six. Every new board of 
directors as soon as elected shall elect a president and a 
vice-president ; they shall also elect the president or vice- 
president, or any director, to be at the same time manager, 
and if any of the places of these officers become vacant they 
may be filled by the board electing others in their place. 
16. At every 1)oard meeting three directors shall constitute 
a quorum. The president shall preside, in his absence the 
vice-president, and failing both any director. The presi
dent or chairman, as a director, shall have one vote.”

The company was formed by the union of two groups— 
one represented by the appellant, G. E. Burland, and the 
other by a Mr. Smillie, and the respondent Earle. Mr. 
Smillie was the first president, and Burland and Earle were 
first directors. Mr. Smillie retired from the company in 
1881, and sold his shares. Burland from time to time 
increased his holdings, and at the date of the action he held 
1,077 shares and was president and manager of the com
pany. The respondents held between them 433 shares.
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Earle continued on the board until 1900, when he resigned. 
Mrs. Cunningham, one of the respondents, sued as the 
administratrix of James Cunningham, deceased, who was at 
one time the auditor, and from 1887 until 1892, when he 
died, a director. Mr. Gillilan, another respondent, was a 
director from 1892. The company’s business was extra
ordinarily successful. I11 some years it paid to its share
holders a dividend exceeding 100 per cent., and the average 
of the dividends paid during the thirty years of its existence 
prior to the commencement of the action was said to exceed 
40 per cent, per annum. I11 addition to the dividends so 
paid the company had accumulated undivided profits to the 
amount (at the commencement of the action), of $264,167. 
That sum was not formally carried to the credit of a rest or 
reserve fund, but stood to the credit of the profit and loss 
account of the company. Shortly before the commencement 
of the action the company lost a valuable contract with the 
Dominion Government. The result was a serious diminution 
of the profits of its business.

The action was commenced by the respondents on 
December 7, 1897. By their amended statement of claim 
they prayed for a declaration that the accumulation by the 
defendants of a surplus or reserve fund was ultra vires and 
for an immediate division and distribution amongst the share
holders of all sums of money accumulated and retained as a 
reserve fund over and above the authorized capital stock of 
the company, and various other items of relief.

Their Lordships would confine their attention to the 
points which have been discussed on these appeals. Those 
were—(1) the formation of the rest or reserve fund ; 
(2) the investment of it ; (3) a claim by the re
spondents to treat Burland as a trustee of the plant 
and material of a certain insolvent company called the 
Burland Lithographic Company, which lie purchased at 
a sale by auction and resold at an enhanced price to the 
company, and to make him account to the company accord
ingly for the profit made by the resale ; and (4) a question 
as to certain sums drawn as salaries by Burland and J. H. 
Burland. It was an elementary principle of the law relating 
to joint stock companies that the court would not interfere 
with the internal management of companies acting within 
their powers, and, in fact, had 110 jurisdiction to do so. 
Again, it was clear law that, in order to redress a wrong done
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to the company or to recover moneys or damages alleged to 
be due to the company, the action should prima facie be 
brought by the company itself {vide Foss v. I far bottle,
2 Hare 461 ; Mozley v. Alston, 1 Ph. 790, and other 
later cases). A11 exception was made to the second rule 
where the persons against whom the relief was sought 
themselves held and controlled the majority of the shares 
in the company, and would not permit an action to be 
brought in the name of the company. I11 that case the 
courts allowed the shareholders complaining to bring an 
action in their own names. That, however, was mere 
matter of procedure in order to give a remedy for a wrong 
which would otherwise escape redress, and it was obvious 
that in such an action, the plaintiffs could not have a 
larger right to relief than the company itself would 
have if it were plaintiff, and could not complain of acts which 
were valid if done with the approval of the majority of the 
shareholders, or were capable of being confirmed by the 
majority. The cases in which the minority could maintain 
such an action were, therefore, confined to those in which 
the acts complained of were of a fraudulent character or 
beyon:l the powers of the company. A familiar example 
was where the majority were endeavoring, directly or 
indirectly, to appropriate to themselves money, property or 
advantages which belonged to the company, or in which 
the other shareholders were entitled to participate, as was 
alleged in Menier’s case (L.R., 9 Ch., 350). It should be 
added that no mere informality or irregularity which could 
be remedied by the majority would entitle the minority to 
sue if the act when done regularly would be within the 
powers of the company and the intention of the major
ity of the shareholders was clear. That might l>e 
illustrated by the judgment of Lord Justice Mellish in 
MacdougaU v. Gardiner (1 Ch. D., 13, at p, 25). There 
was yet a third principle which was important for the 
decision of this case. Unless otherwise provided by the 
regulations of the company, a shareholder wras not debarred 
from voting or using his voting 1 lower to carry a resolution 
by the circumstance of his having a particular interest in 
the subject matter of the vote. That was shown by the case 
before the Board of the Nor tira-est Transportation Company 
(Limited) v. Beatty (12 A.C., 589). In that case the 
resolution of a general meeting to purchase a vessel at the 
vendor’s price was held to be valid, notwithstanding that
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the vendor himself held the majority of shares in the com
pany, and the resolution was carried by his votes against 
the minority who complained. If those elementary consid
erations were borne in mind, the solution of the principal 
questions arising in these appeals would not present any real 
difficulty. It was originally maintained by the plaintiffs 
that Article 13 of the by-laws was beyond the powers of the 
company, or (in other words) that a company formed by 
Letters Patent under the Act 27 and 28 Viet., c. 23, was 
bound to divide all its profits 011 each occasion, and could 
not by law reserve any portion thereof either to meet con
tingencies or for future division, or for any other purposes of 
a reserve fund. The Chief Justice, who tried the action, held 
that the company had 110 implied power to create a reserve 
fund, or, “least of all,” to invest a reserve fund upon 
securities, but he thought the question immaterial, as the 
company had not, in his opinion, set apart or appropriated 
a reserve fund, and he held that the whole of the sum to the 
credit of profit and loss ought to be distributed among the 
shareholders. But he allowed the company to deduct and 
retain “ a reasonable sum for contingencies, the amount— 
in case th.e parties differed—to be settled by the Chief 
Justice.”

I11 the Court of Appeal it was held that it was within 
the powers of the company to set apart “ a fair and reason
able sum ” out of the profits as a reserve fund, and it was 
the duty of the directors to invest it in a proper manner. 
But the learned judges seemed to have thought that the 
company had not exercised the power except as to a sum of 
$44,022 ; and they held that the balance in question, after 
deducting that amount, was distributable among the share
holders. In their formal judgment the court inserted a 
saving for the right of the directors and shareholders to 
appropriate out of future profits “ such further reserve fund 
as the needs of the company may properly require.” Their 
Lordships were not aware of any principle which compelled 
a joint stock company, while a going concern, to divide the 
whole of its profits among its shareholders. Whether the 
whole or any part should be divided, or what portion should 
be divided, and what portion be retained, were entirely 
questions of internal management, which the shareholders 
must decide for themselves ; and the court had 110 jurisdic
tion to control or review their decision, or to say what was 
a ‘'fair” or “reasonable” sum to retain undivided, or
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what reserve fund might be “properly" required. And 
it made no difference whether the undivided balance was 
retained to the credit of profit and loss account, or carried 
to the credit of a rest or reserve fund, or appropriated to any 
other use of the company. Those were questions for the 
shareholders to decide, subject to any restrictions or direc
tions contained in the articles of association or by-laws of 
the company. If the company might form a reserve fund 
or retain a balance of undivided profits, it must (it would 
seem) have ]K>wer to invest the moneys so retained. The 
junior counsel for the respondents contended that the com
pany, in the absence of express jxnver to invest, could 
employ the money only in its own business. That conten
tion had no support either in principle or in authority, and 
if it were sound the objects for which a reserve fund was 
needed would in many cases be defeated. The business of 
this company afforded a cogent instance. In order to obtain 
a Government contract it might be called upon to make a 
large dei>osit, or purchase new and expensive plant. It had 
no power to borrow, and if it had no rest or reserve fund it 
would have no funds out of which to make the necessary 
expenditure. Upon what security then might the com
pany invest its undivided profits or reserve fund ? It 
was conceded at the liar that the company was not con
fined to such investments as trustees were authorized to 
make. The answer, therefore, could only be that the 
reserve fund might lawfully be invested on such securities 
as the directors might select, subject to the control of a 
general meeting. The annual accounts of the company, 
from the year 1873 onwards, were in evidence. They con
sist of a profit and loss account, and a balance-sheet. Those 
accounts were regularly placed before the general meeting.
The balance-sheets showed the investments from time to 
time held by the company, consisting for the most part of 
bank shares and mortgages. It was not for their Lordships 
to judge of the propriety or sufficiency of those investments.
It might have been expedient for business reasons for the 
company to hold an interest in the various Canadian banks.
The investments when made reappeared in subsequent 
balance-sheets and seemed to have been of a permanent 
character. There was, therefore, 110 ground for the sug
gestion of the directors using the reserve fund for trafficking 
or speculation in stocks or shares. The investments were 
wholly, or for the most part, made in Kurland’s name alone.

UNIVCraTY OF OTTAWA
FACUi. 'Y o- lv.v

MA.

COMMON LAW LIBRARY
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That was for obvious reasons unwise and imprudent, but it 
must have been within the knowledge of Earle, Cunning
ham and Gillilan, and no complaint or remonstrance seemed 
to have been made until the institution of the present suit. 
Burland was, of course, bound to account for all the moneys 
of the company which came into his hands. Very full 
accounts were directed by the Court of Appeal, including 
special directions as to a loan made to one Bennett, with 
respect to which Burland was charged with foisting upon 
the company a bad debt of his own. There was no appeal 
from that portion of the judgment, and the accounts and 
enquiries would be prosecuted accordingly.

Mr. Haldane asked for some injunction with respect to 
those matters, but did not make clear to their Lordships the 
form or extent of the injunction to which he considered his 
clients were entitled. The Court of Appeal granted an 
injunction to restrain the appellants and the company from 
employing the net profits and earnings of the company 
already, or which might hereafter lie earned, in the purchase 
of shares of the capital stocks of banks or other companies 
and from using any portion of the net earnings and profits 
for the purpose of making loans to persons or corporations, 
and also an injunction to restrain the appellant Burland 
from investing in his own name or “ personally controlling” 
any portion of the earnings or moneys of the company or 
from dealing with the same otherwise than in accordance 
with the judgment. For the reasons which had already 
been given it was clear that so sweeping an injunction 
against the directors and the company could not be main
tained. And it was equally clear that the injunction against 
Burland could not be maintained. It was not ultra vires 
for the company, if it thought fit to do so, to invest in the 
name of a sole trustee, however imprudent and undesirable 
such a course might be. Nor could Burland, as shareholder, 
manager and president of the company, be restrained from 
exercising any personal control over any portion of the 
company’s earnings, in which, indeed, he had the largest 
interest. If it appeared that under the guise of investing 
undivided profits, or the reserve fund the directors were, in 
fact, embarking the moneys of the company in speculative 
transactions or otherwise abusing the powers vested in them 
for the management of the company’s business, different 
considerations would of course arise. But it did not appear 
to their Lordships that the investment of the surplus profits
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in bank shares or bonds of trading companies really bore 
that character, or was intended to be or was otherwise than 
a bona fide exercise of the powers of the company and the 
directors. The temporary investment of $50,000 in the 
Lachine Rapids Company was more open to criticism, but 
on objection being made Burland took that investment to 
his own account, and it was a little remarkable that his 
having done so was now made a topic of complaint against 
him.

The next matter was the sale to the company by Burland 
of the lithographic plant, etc., of the Burland Lithographic 
Company. That company had been carrying 011 business at 
Montreal, and, having become insolvent, was wound up. 
Burland was a stockholder and creditor, and bought all the 
assets for $21,564. He shortly afterwards sold the property 
to the appellant company for $60,000. The property, 
together with some other plant purchased from another 
company, was subsequently sold to a company formed for the 
purpose at an enhanced price, payable in shares, which were 
distributed as a bonus among the shareholders of the com
pany. Burland had been ordered to pay the company 
$38,436, the amount of the profit realized by him on the 
resale. Both courts had held that the resale was by Bur- 
land’s advice and influence and was made without disclosing 
to the company the price at which he had purchased. It 
was also held in the Court of Appeal that Burland txmght 
the property with the intention of reselling it to the com
pany. The respondent Earle was present at the sale and 
knew all alxmt the transaction, and Gillilan knew what Bur
land had paid very shortly afterwards. Their Lordships 
thought the relief granted by the courts altogether miscon
ceived. There was no evidence whatever of any commission 
or mandate to Burland to purchase on tiehalf of the com
pany or that he was in any sense a trustee for the company 
of the purchased property. It might be that he had an 
intention in his own mind to resell it to the company, but it 
was an intention which he was at liberty to carry out or 
abandon at his own will. It might be also that a person of 
more refined self-respect and a more generous regard for the 
company of which he was president would have been 
disposed to give the company the benefit of his purchase. 
But their Lordships had not to decide questions of that 
character. The sole question was whether he was under 
any legal obligation to do so. Let it lie assumed that the
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company or the dissentient shareholders might by appro
priate proceedings have at one time obtained a decree of 
rescission of the contract. But that was not the relief they 
asked or could in the circumstances obtain in this suit. The 
case seemed to their Lordships to be exactly that put by 
Lord Cairns in Erlanger v. New Sombrero Phosphate Com
pany (3 A. C., 1218). In that case the bill prayed for 
rescission or alternatively for the profit made by Erlanger 
and his syndicate on the resale to the company. Lord 
Cairns said at p. 1235 : “ It may well be that the prevailing 
idea in their mind was not to retain or work the island, but 
to sell it again at an increase of price, and very possibly to 
promote or get up a company to purchase the island from 
them, but they were, as it seems to me, after their purchase 
was made, perfectly free to do with the island whatever they 
liked, to use it as they liked and to sell it how and to 
whom and for what price they liked. The part of the case 
of the respondents, which, as an alternative, sought to make 
the appellants account for the profit which they made on the 
resale of the property to the respondents on an allegation 
that the appellants acted in a fiduciary position at the time 
they made the contract of August 30, 1871, is not, as I 
think, capable of being supported, and this, I understand, 
was the view of all the judges in the courts below. ’ ’ See also 
In re Cape Breton Company (26 Ch. D., 221, and 29 Ch. D., 
795). To rescind the sale was one thing, but to force on the 
vendor a contract to sell at another price was a totally 
different thing.

The question of salaries stood in this wise. Burland's 
salary' as manager was fixed in 1879 at $5,000 per annum, 
which was increased from time to time to $12,000. I11
addition he had since 1888 drawn a further sum of large 
amount, to which he claimed to be entitled, under the terms 
of a resolution of the board of directors. The Chief Justice 
held that the title to that increment as well as to the fixed 
salary was a question of internal management and dismissed 
that part of the respondent's claim. The Court of Appeal, 
holding that Burland was not entitled to the increment 
under the terms of the resolution, ordered him to repay the 
amount drawn by him since the date of the resolution. The 
amount which he was directed to pay on that account was 
$53,000, or thereabouts. Their Lordships agreed with the 
Court of Appeal that Burland’s right to retain that sum 
depended on the construction of the resolution, and it was



HVRI.AND HT AI, V. F.AKI.K RT AL. 103

so put by his counsel, Mr. Blake. On the whole, their 
Lordships were not prepared to differ from the Court of 
Appeal 011 the point. In regard to J. H. Bttrland, they 
thought he was entitled to retain his salary although there 
had been a shifting of his office.

The appellants (defendants) had succeeded on all ques
tions relating to the accumulated fund and as to the sale of 
the lithographic plant. They had failed as to Burland’s 
salary and succeeded as to J. H. Burland’s salary. It would 
be almost impossible to do justice by a strict apportionment 
of the costs of the action up to trial, and to endeavor to do 
so would lead to certain inconvenience and consequent 
expense to taxation. I11 all the circumstances their Lord- 
ships thought that justice would tie met by (1) discharging 
all orders as to costs made in the courts below ; (2) directing 
the plaintiffs to pay to the defendants two-thirds of their 
costs of the action up to and including the trial ; (3) direct
ing the defendants to pay to the plaintiffs two-thirds of the 
costs of plaintiffs’ appeal to the Court of Appeal, which 
rightly succeeded as to Burland, but ought to have failed as 
to J. H. Burland, and the plaintiffs to pay to the defendants 
two-tliirds of the costs of the defendants’ appeal to the 
Court of Appeal, which ought to have succeeded except as 
to the directions for Burland accounting.

Their Lordships would humbly advise His Majesty that 
the order of the Court of Appeal be varied in the manner 
above stated as to substance and costs. The respondents in 
the principal appeal would pay to the appellants two-thirds 
of their costs of that appeal and the appellants would pay to 
the respondents one-third of their costs of the same appeal. 
The costs of the cross-appeal would be paid by the appel
lants therein. In the court below the greater part of the 
plaintiffs’ costs up to trial and the costs of the defendants' 
appeal were ordered to be paid out of the accumulated 
fund. If the parties agreed their Lordships thought it 
would be a prosier case in which to make that order as to all 
the costs in the courts below and of the principal appeal to 
the Board.

Appeal allowed in part.
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[IN THE COURT OF KING’S BENCH.]

(appeal side.)

Before SIR ALEXANDRE LACOSTE. C.J., and BOSSE, 
BLANCHET, HALL and WURTELE, J.J.

THE BANK OF TORONTO (Plaintiff) Appellant

THE ST. LAWRENCE FIRE INSURANCE COMPANY 
(Defendant) Respondent.

lire Insurance— Transfer of Rights under Policy—Significa
tion—Art. 757/ Quebec Civil Code—Interprovincial Rights 
of Fire Insurance Companies.

The stock of a commercial firm, which was insured, having been 
destroyed by fire, the firm transferred by private writing all its 
rights under the policy to a bank. The solicitors of the bank then 
wrote the insurance company that such transfer had been made ; 
and subsequently the solicitors of the bank at Montreal again notified 
the insurance company of this transfer by a letter, the bearer of 
which also handed the agent of the company a copy of such transfer, 
the original being open to inspection at the office of the solicitors.

Held, (Hall and Wurtele, J. J., dissenting) that this signification of 
the sale or transfer was not sufficient to satisfy Article 1571 of the 
Civil Code, and that the signification should have been made by a 
ministerial officer (i. e. in notarial form) in order that the insurance 
company might have been fully assured that it should pay to the 
bank the moneys due under the policy.

Held, further, (by the full Court), that a fire insurance company, 
incorporated by the Legislature of the Province of Quebec to carry 
on business therein, might effect in the Province of Quebec an insur
ance on goods or premises situated in another Province.

The appeal was from a judgment of the Superior Court 
which dismissed an action brought by the Bank of Toronto, 
to recover the sum of $2,500, amount of an insurance effected 
with the company respondent, on the 6th April, 1897, by 
the John Eaton Company, Limited, and transferred to the 
Bank on the 22nd May, 1897, on merchandise which had 
been destroyed by fire on the 20th May, 1897. The action 
was dismissed by Mr. Justice Langelier, on the 18th June, 
1901, on the ground that the signification of the transfer 
was not made in accordance with the formalities prescribed
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by law. This judgment was confirmed by the majority of 
the Court of Appeal, Hall and Wurtele, J.J. dissenting. 
The dissentient judgment of Mr. Justice Wurtele, in which 
Mr. Justice Hall concurred, is as follows :—

Wurtele, J. (dissenting)—
The John Eaton Company, Limited, carried on a large 

wholesale business in dry goods in the city of Toronto, and 
for the prosecution of its business obtained large advances 
from the Bank of Toronto. The company's stock was 
insured by it in a large number of insurance companies, and 
it was agreed between the company and the bank, by an 
agreement bearing date at Toronto, the 17th June, 1896, 
that in the event of any loss by fire the company would hold 
the insurances in trust for the bank, to the amount of its 
claim, and pay over to it to that extent any sums which 
might be awarded as indemnity for the loss, and that in the 
event of such loss by fire, the company would, if the bank 
should require it, assign and transfer the insurances to it to 
the extent of the company’s indebtedness. It was also 
agreed that this undertaking would apply to any insurances 
which might l>e subsequently effected upon the stock held 
at any time by the company, and that the company would 
not transfer any of the policies of insurance 011 their goods 
to any other persons so long as it was indebted to the bank.

O11 the 6th April, 1897, the company insured its stock 
in the St. Lawrence Fire Insurance Company, to the extent 
of $2,500. The policy was issued and the premium was 
paid in Montreal.

On the 20th May, 1897, the stock of the company was 
totally destroyed by fire, and on the 22nd of the same 
month the company transferred all the insurances, which had 
been effected by it on its stock to the bank, to be applied to 
the payment of its indebtedness.

On the 20th May, 1897, l>eing the day on which the fire 
had occurred, the insurance company was notified on behalf 
of the company, by the firm of Beatty, Blackstock, Nesbitt, 
Chadwick & Riddell, solicitors practising in Toronto, that 
a fire had occurred on the morning of that day, whereby 
the goods insured by it had been totally destroyed. All 
the insurance companies which had insured the company’s 
stock and which had representatives in Toronto, appointed



IOÔ CANADIAN COMMERCIAL CASKS. [VOL. I.

a committee to represent them, and Mr. Edwards was 
appointed by this committee, with the concurrence of the 
insured, to adjust the loss. This fact was communicated 
to the St. Lawrence Fire Insurance Company by the firm of 
solicitors above mentioned, and it was requested either to 
send a representative to act with Mr. Edwards, or to agree 
that this gentleman should represent it in so far only as the 
amount of the loss was concerned.

On the ist June, 1897, the firm of solicitors aliove men
tioned, who were then acting for the bank, wrote to the 
St. Lawrence Fire Insurance Company that they had pre
pared the proofs of loss on behalf and in the name of the 
insured, and they enclosed a duplicate of the document and 
requested the company to acknowledge its receipt.

Mr. Charles Win. Beatty, one of the firm of solicitors, 
when examined as a witness, swore that lie had assisted in 
the preparation of the proofs of loss, and that a duplicate 
of them had been enclosed in a letter which had been duly 
mailed in Toronto, to the address of the insurance company 
in the city of Montreal. The other duplicate has been 
produced as an exhibit in this case.

O11 the 28th June, 1897, the Bank of Toronto, acting by 
their solicitors, above mentioned, notified the insurance 
company by a letter mailed at Toronto, that the John Eaton 
Company, Limited, had assigned to the Bank all its right, 
title and interest in the moneys payable by virtue of the 
policy issued by it to the company, and required it not to 
pay the same to any other person.

O11 the 11 til October, 1897, the Bank of Toronto, acting 
through*their solicitors, proposed by a letter to the insur
ance company, an arrangement for the purpose of saving 
unnecessary litigation ; and after an interview between the 
solicitors and the officers of the insurance company, other 
letters were written to the insurance company on the 20th 
and 28th of the same mouth on the same subject.

The insurance company never acknowledged the receipt 
of the letters notifying it of the occurrence of the fire and 
of the transfer which had been made by the John Eaton 
Company, Limited, to the Bank, nor of the letter transmit
ting the proofs of loss, nor, in fact, any of the letters which
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had been written to it concerning the fire and the insurance 
granted by it. Its conduct in this matter was, therefore, to 
say the least, rather devious.

By the conditions of the policy, in order to recover the 
insurance it was necessary to commence a suit for that pur
pose within six months after the fire had occurred, and the 
bank was, therefore, obliged to bring a suit against the 
insurance company for the recovery of the amount of the 
policy, and it instructed Messrs. Macmaster & Maclennan 
to institute an action with that view.

When the insurance company was notified on the 28th 
June, 1897, of the transfer of the insurance to the Bank, 110 
copy of the transfer was sent or delivered to the insurance 
company ; but on the 6th November, 1897, Messrs. Mac- 
master & Maclennan, acting 011 behalf of the Bank of 
Toronto, wrote to the St. Lawrence Fire Insurance Com
pany, demanding payment of the sum of $2,500, being the 
amount of the policy issued to the John Eaton Company, 
Limited, and transferred to the bank, giving the number of 
the policy, the date of the fire, and the place of the execu
tion, and the date of the transfer of the amount of the 
insurance, and notifying the insurance company, in order 
that there might l>e no misunderstanding about the matter, 
that the liearer of the letter would hand and deliver to it 
with the letter a copy of the formal transfer and assignment 
which had been executed at Toronto on the 22nd May, 1897, 
and that the original was in their office where the officers of 
the insurance company would be given communication of it. 
This letter was delivered to Mr. Francis Gauthier, the man
ager of the St. Lawrence Fire Insurance Company, together 
with a copy of the transfer, by Mr. Boileau Drolet, who is 
an advocate practicing in Montreal, but who was then a 
student in the office of Messrs. Macmaster & Maclennan. 
Immediately after this delivery of a copy of the transfer, 
the action in the present case was instituted for the recovery 
of the amount of the insurance.

The St. Lawrence Fire Insurance Company contested the 
action 011 the following grounds :—

1 st. That it was incorporated by the Legislature of the 
province of Quebec to carry on the business of insurance in 
this province ; that the goods insured under the policy men
tioned in the action were in the province of Ontario ; that
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the insurance company had no right to effect this insurance ; 
and that it was without effect and did not bind it.

2nd. That the John Eaton Company, Limited, had 
fraudulently concealed from the insurance company the fact 
that it was not the absolute owner of the property insured, 
as it had assigned its interest in the goods and in the policy 
of insurance to the bank on the 17th June, 1896, which were 
facts material to the risk ; and that such concealment vitiated 
the policy.

3rd. That notice of the fire had not been given and that 
sworn proofs of loss had not been furnished as required by 
the conditions of the policy.

4th. That the bank had not made a proper signification 
of the transfer upon the insurance company prior to the 
institution of the action.

The appellant joined issue upon these pleas.
Judgment was rendered on the 18th June last (1901), 

rejecting the contentions of the insurance company with 
regard to the two first grounds of defence, but dismissing the 
action upon the grounds that the sworn proofs of loss, 
although they had been prepared and completed, did not 
appear, from the evidence, to have been-received by the 
insurance company, and that the signification made upon it 
of the transfer to the Bank'was insuEcient.

The bank has appealed from this judgment. Our 
enquiry will lie directed principally to the questions raised 
by the two last grounds of defence, and a brief reference to 
the two first grounds will suEce.

The first ground of defence is, in short, that the St. 
Lawrence Fire Insurance Company was incorporated by the 
Legislature of Quebec to carry 011 the business of insurance 
in the province of Quebec, and that it had neither right nor 
power to insure property within the province of Ontario. 
The company was incorporated by the Legislature of 
Quebec, and was authorized “to transact and carry on, in 
the province of Quebec, the business of insurance." (49-50 
Viet., cap. 71, sec. 2.) A trading corporation is an associa
tion of persons which, in the contemplation of law, form an 
entity, and is authorized by the legislative power to carry on 
a particular business, and it has the right to prosecute its
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legitimate business in the same manner as an individual 
engaged in a similar enterprise, but it cannot, however, 
perform any act that is prohibited by its charter or the 
general law, which is unauthorized, and is therefore illegal 
and without effect. A trading corporation may, in general, 
enter into any contract which can further the business for 
which it has been chartered unless restricted by its charter 
or by a general law. (Morawetz, Nos. 320, 326 and 336.) 
In this case the charter gives power to the company to 
transact and carry on, in the province of Quebec, the 
business of insurance ; it empowers it to make contracts of 
insurance within the province of Quebec, but the company 
is not restrained as to the objects of the insurance being 
property which is within this province. A11 individual 
domiciled within the province of Quebec has the right to 
underwrite a policy of insurance on property within another 
province, and so also has the company respondent. While, 
however, a trading corporation is permitted in general to 
exercise within another province the general jxnvers of 
transacting business given to it by the Legislature of its own 
province, it cannot do so when such action is prohibited by 
law of the other province (Morawetz, Nos. 960 and 961) ; 
but, in the present case, no such prohibition exists. The 
company resj)ondent therefore had the right to make a con
tract at Montreal, in the province of Quel>ec, to insure 
goods at Toronto, in the province of Ontario, and the first 
ground of defence was properly rejected by the Superior 
Court.

The second ground of defence is that the John Eaton 
Company, Limited, had fraudulently concealed from the 
company respondent the fact that it was not the absolute 
owner of the goods insured, and that such concealment 
annulled the policy. The Bank appellant in making 
advances to the John Eaton Company, Limited, exacted no 
lien on its stock of goods, nor any transfer to it as collateral 
security of such stock of goods, and it wras satisfied with 
the moral guarantee which the possession of such stock of 
goods, by its debtor, gave to it. The goods remained the 
absolute and full projierty of the John Eaton Company, 
Limited,—formed its stock in trade, and could be and were 
disposed of by it in the prosecution of its business. But 
the destruction by fire of the stock of goods would have the 
effect of depriving the Bank appellant of its faculty of 
obtaining payment of its advances, and to guard against
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this eventuality it was stipulated that the goods should l>e 
insured ; that the insurance should be kept by the John 
Eaton Company, Limited, and that in the event of a loss by 
fire the insurance should tie held in trust by it for or trans
ferred to its creditor. The bank appellant had no right of 
property or ownership in the goods, which, on the contrary, 
had always belonged in full ownership to the John Eaton 
Company, Limited, and the insurance was only transferred 
to the bank appellant after the fire and the loss of the goods. 
The company respondent had no interest to lie informed of 
the agreement between the Hank appellant and the insured, 
and there was no fraudulent concealment of a material fact 
which could increase, or in any way affect the risk. The 
second ground of defence is therefore unfounded, and it 
was properly rejected by the Superior Court.

The third ground of defence,—that notice of the fire had 
not been given, and that proofs of loss had not been fur
nished, is purely a question of fact.

With respect to the notice of fire, Mr. Gauthier, the 
manager of the company respondent, acknowledged that 
his company had received the letter of the 20th May, 1897, 
from the firm of Beatty, Blackstock, Nesbitt, Chadwick & 
Riddell on liehalf of the John Eaton Company, Limited, 
notifying the company respondent of the occurrence of the 
fire ; and he, in fact, produced at the trial the letter itself.

With respect to the proofs of loss, he admitted that the 
company resjxmdent had received the letter of the 1st June, 
1897, which stated that the proofs of loss were enclosed, 
and requested that their receipt should be acknowledged, 
and he also produced this letter at the trial, but he stated 
that he could not find the proofs of loss in the office of the 
company respondent, that he did not remember having seen 
them, that all the papers had been given to Mr. Languedoc, 
who was the secretary of the company respondent, and that, 
if the proofs of loss were transmitted to the company 
respondent in a registered letter, the chances were that they 
had been received. Mr. Languedoc swore that he did not 
rememlier ever having received or seen them. Mr. Clias. 
Beatty, on the other hand, swore that the proofs of loss were 
enclosed in the letter of 1st June, 1897, which was received 
by the company respondent.
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A list of all the insurances effected on the stock of goods 
held by the John Eaton Company, Limited, was attached to 
the proofs of loss which Mr. Beatty swore had been pre
pared and sent to the company respondent, and a similar 
statement was attached to and formed part of the transfer, 
of which a copy was delivered to the company by Mr. 
Drolet. Mr. Gauthier in his evidence speaks of having 
seen in the office of the company respondent, two lists of 
insurances. Here is what he says :—

Q. And you are not prepared to swear that a sworn 
claim was not also delivered to your company within the 
delay fixed by the policy ?

A. No ; the reason why I cannot trace that paper. . . .
Q. And you cannot recollect it ?
A. No ; in the two lists of insurances, it puzzled us.
Q. So it is quite possible that you may have received it ?
A. Yes.
Now only two lists of the insurances were delivered to 

the company, one attached to the proofs of loss and the 
other attached to and forming part of the transfer, and 
consequently the presumption is that the proofs of loss had 
been received.

Upon the whole evidence their Lordships are of the 
opinion that the weight of evidence is in favor of the 
appellant, and that it has been established that the proofs of 
loss were delivered in due time. This ground of defence is 
therefore unfounded and must be rejected.

Now we come to the last ground of defence, that a 
proper signification of the transfer of the amount of the 
insurance by the John Eaton Company, Limited, to the 
Bank appellant, was not made upon the company respondent 
prior to the institution of the action.

The contention of the company respondent, under this 
head, is that the signification of the transfer of a debt must 
lie made by a notary and that the copy delivered to the 
debtor must be authenticated or certified, and that, for want 
of these formalities in the present case the signification is 
without any legal effect.
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The principle of our law, as formulated by the Civil 
Code in article 1472, is that the contract of sale is perfected 
in general by the consent alone of the parties, although the 
thing sold be not then delivered ; and this principle applies 
us well to the parties to the contract as to third persons. 
But to this general rule there is an exception in the case of the 
sale of debts against third persons, which by article 1570, is 
only perfected by the contract between the seller and the 
buyer,and which,under article 1571, gives 110possession avail
able against third persons until “ signification of the act of 
sale has been made and a copy of it delivered to the debtor.” 
The buyer may, however, be put in possession by the 
acceptance of the transfer by the debtor.

There is a difference between article 1571, of our Code 
and article 1690, of the French Code, which reads as 
follows :—

' ‘ Le cessionnaire n’est saisi à l’égard des tiers que par 
la signification du transport fait au débiteur. Néanmoins le 
cessionnaire peut être légalement saisi par l’acceptation du 
transport fait par le débiteur dans un acte authentique.”

Under the provisions of our Code, in order to vest the 
buyer as against third parties, it is necessary that a copy of 
the act of sale or transfer be delivered to the debtor, while 
by the provisions of the French Code the delivery of a copy 
is not required ; then by the provisions of the French code 
the acceptance by the debtor of a transfer must be contained 
in an authentic title, while our Code does not require that 
the acceptance be in authentic form. Under the terms of 
the article of the French Code, it may be inferred that the 
signification as well as an acceptance should be made in 
an authentic form, but the terms of the article of our Code 
require neither signification nor acceptance to be in au
thentic form.

The old French law, as contained in the Coutume de 
Paris, required the delivery of a copy of the transfer to the 
debtor in order to seize the buyer with respect to third 
parties, and under the definition of third parties the debtor 
is included. Article 108 of the Coutume de Paris said :—

“ Un simple transportation 11e saisit point : il faut signi
fier le transport à la partie et en donner copie. ’ ’ Therefore, 
the old law required, in the first place, a signification of the 
transfer, and, in the second place, a delivery of the copy.
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Signification is synonymous to notification, and in the 
case of the transfer of a debt, means the action of giving 
notice of the transfer to the debtor. In the old edition of 
Denisart, vol. 4, Verbo " Signification," we read : "Le mot 
signification est synonyme à notification ; ainsi signifier un 
acte, un jugement, un arrêt, etc., c’est en donner connais
sance par exhibition de l’original dont on laisse copie. Le 
mot signification est aussi quelquefois synonyme à aver
tissement."

I11 Rolland de Villergues, Vol. 6, Verbo " Notification," 
we see • "C’est l’acte par lequel on donne connaissance de 
quelque chose dans une forme juridique."

Then again in the old edition of Denisart, verbo " Trans
port," we read: "La signification n’est pas seulement 
nécessaire pour dépouiller le cédant, elle Vest encore pour 
notifier au débiteur le droit du cessionnaire ; et la coutume 
ne permet pas à celui-ci de le poursuivre avant la significa
tion, parce que sans cela il ne peut connaître la cession."

In Hue, Cession des Créances, Vol. 2, No. 324, we 
read :—" La signification, en soi, n’est rien autre chose qu’un 
acte officiel par lequel le débiteur est informé que la créance 
dont il est tenu d’acquitter le paiement entre les mains du 
créancier originaire, est passée dans le patrimoine d’un 
autre qu’il devra désormais considérer comme son seul 
créancier. ’ ’

In the Century Dictionary, under the word "Significa
tion:" we find:—"In French-Canadian law, the fact of 
giving notice; notification," and under the same word we 
find in the Standard Dictionary : "I11 French Canadian law, 
notification." The essence of a signification is, therefore, 
the making known to a third party the existence of a legal 
fact, and in the case of the transfer of a debt, the significa
tion is the service on the debtor of a notice mentioning and 
describing such transfer, together with the delivery to him 
of a copy of the transfer. When notice is given, and when 
at the time of the sendee of the notice a copy of the transfer 
is delivered to the debtor, the signification, in my opinion, is 
made in a legal and official form, 110 matter by whom the 
service has been effected, as the law prescribes nothing in 
that respect. The signification has, however, to be made 
in writing, and, in order that due proof of it may be made, 
there should be a duplicate or copy of the notice ; when
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the notification is thus made, and a copy of the transfer is 
delivered to the debtor, the signification, in my opinion, 
becomes and is an official act. A simple verbal intimation 
to the debtor would not be an official act and is, therefore, in
effective to vest the transferree. Under the old law of France 
there was no enactment regulating the manner in which 
the signification had to be made, but under the jurispru
dence of the time it was made by a bailiff, and under the 
present jurisprudence of France and not under any text of 
law, it is also made by a bailiff.

Our law does not specify by whom the signification of a 
transfer has to be made to the debtor, and it, therefore, 
resolves itself into a matter of proof. To have the signifi
cation made by a person whose writings or certificates and 
returns are authentic is, of course, advantageous, but it is 
not essential that it should be made by such a functionary. 
All that is essential is that legal proof be furnished of the 
signification. In France the acts of a bailiff arc authentic 
and, therefore, are a complete proof of the signification and 
establish its date, but here bailiffs are not authorized to 
signify transfers. Here a signification by a notary has the 
same effect as the signification by a bailiff in France, but 
the capacity conferred upon bailiffs here would not give to 
a signification made by one of them an authentic character.

Under article 5750, of the Revised Statutes of Quebec, 
the official functions of bailiffs are restricted to the service 
and execution of writs, orders and process, issuing from the 
courts in the province, which may be lawfully directed to 
one of them. The signification here by a notary is authentic 
and requires no other proof than the production of a copy 
of the act of notification, and of the certificates of the ser
vice ; but although this is the most convenient and advan
tageous form, it is not one which is absolutely and exclu
sively required by our law, and proof of the signification 
can, therefore, be made by any legal evidence. While the 
bailiff's return is no proof a bailiff may, himself, however, 
establish the service of the notification by his testimony. 
Article 12090!" the Civil Code provides that notifications 
may be made by a notary, but although this mode is cer
tainly the most efficacious, it is not, under the terms of the 
article, an exclusive one. The words of the article arc that 
notifications may be made by a notary and not that they 
shall be made by one, and article 15 explicitly declares that
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the word " shall ” is imperative, but that the word " may ” 
is only permissive.

The signification of a transfer cannot be made by a 
bailiff, and the law does not make it obligatory that it 
should be made by a notary ; it can, therefore, be made in 
any manner which is susceptible of being legally proved. 
Ferrière in the second volume of the Grand Coutumier, at 
page 132, No. 28, in stating that transfer need not be 
executed before notaries, observes : “ Notre coutume ne le 
requiert point et il n'y a aucune raison (pii y oblige.” and I 
can say in like manner that our law does not require the 
signification to lie made by a notary, and that there is no 
more reason for it than that deeds of sale of movables which 
have legal effect against third parties, should be executed 
before a notary. The signification in one case, and the 
execution of the sale in the other case, are matters of proof, 
and both may be voided by the proof of fraud ; but until 
fraud has been proved they should have their full effect. 
I11 this connection it must not be forgotten that a vital 
difference exists between the old law in France and the law 
here with respect to the effect of the contract of sale. In 
France under the old rule a sale was only consummated by 
delivery, while here it now is perfected by the consent alone 
of the contracting parties. In Fr nee the signification of 
the transfer of a debt replaced the delivery, and was, there
fore, made in a solemn form, but here the signification does 
not replace the delivery, and it is only required as a notifi
cation to the debtor of the change of his creditor, and, 
therefore, it is not necessary to use a solemn form. If the 
signification can lx* proved, it is effective.

I11 the case of St. Jean v. De/isle (2, L. C. R., p. 152), 
in which judgment was rendered on the 30th December, 
1851, by the Superior Court, presided over by Justices Day, 
Smith and Mondelet,—it was held that a bailiff’s certificate 
of the signification of a transfer could not be taken as 
authentic; and in the case of MeCorkill v. liana be (M. L. 
R. L., S. C., p. 321), in which judgment was rendered on 
the 31st January, 1885, by the Court of Review, presided 
over by Justices Johnson, Papineau and Mathieu. Mr. 
Justice Papineau, speaking for the court, said: “ It was 
pretended at the argument that the transfer and the signifi
cation thereof should have been by notarial act. It is 
unquestionable that transfers and significations in authentic
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form offer advantages over those made by private writing, 
which are not to be ignored. They make proof of them
selves. Those by private writings must be proved and are 
without date in law, though they bear one upon their face, 
till such proof is made. Notwithstanding this, there is no 
law which requires that such transfers and significations 
should be made by notarial acts. In the present case the 
two transfers were made sous seing privé, and they were 
proved, but the signification thereof was made by a bailiff 
of the Superior Court. Such a signification, not coming 
within the official powers and duties of a bailiff, had to be 
proved also. It was proved. Proof was also made that 
defendant was signified with a copy of the note with the 
endorsation thereon, previous to the institution of the 
action.”

In the absence of an express enactment requiring the 
signification of a transfer to be made by a notarial act, such 
signification falls under the ordinary rule of law, which 
only requires deeds of gift inter vivos, contracts of marriage, 
and deeds conferring hypothec to be executed in notarial 
form and allows all other acts to be executed by private 
writing. Significations may consequently be made by a 
private writing, and under the provisions of article 1225, of 
the Civil Code, their date may be established against third 
persons in the several ways which it indicates.

Besides deeds which have to be in notarial form under 
the general law, certain other deeds have also under special 
statutes to be made in that form ; for instance, under the 
statute io-ii, Viet., cap. hi, deeds of commutation of the 
tenure in Crown seigniories and under the statute 38 Vic., 
cap. 26, transfers of seigniorial dues. The last mentioned 
statute also enacts that the signification of a transfer of 
seigniorial dues is to be made by a notary, but the enact
ment is special and for a special and particular case and 
establishes an exception to the general rule, which does not 
require by any text of law a notarial signification. If the 
rule of law required in all cases of the transfer of debts a 
notarial signification, this special enactment would not have 
been required ; and its enactment confirms the general rule.

Until the date is proved a private writing has no certain 
date against a third party ; but article 1225 provides that 
the date may be established against him by legal proof. To 
prove the date of a private writing by testimony, is 110 viola-
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tion of the principle contained in article 1234, that testimony 
cannot lx; received to contradict or vary the tenns of a 
written document, inasmuch as to prove the date of the 
execution of a deed by private writing is only the establish
ing of one of the circumstances under which it was made. 
It is,therefore, allowable to establish the date of such a deed 
by witnesses or by any other legal mode of proof. It is 
also permissible to prove in the same way the day and hour 
of the signification of extra-judical acts, such as the signi
fication of a transfer (8, Aubry and Rau, 323.)

I11 this case the signification of the transfer is proved by 
Mr. Drolet. Pothier says, in his Treatise 011 Obligations, 
that deeds by private writing make proof of their contents 
against the parties to them and third persons, but that they 
have no certain date against third persons until the date 
is established by legal proof, and that they must be held to 
have a certain date against third persons from at least the 
day 011 which they are produced and delivered to such third 
person. (Pothier. Obligations, No. 749, and 1 Rolland de 
Villargues, verbo, acte sous seing privé, No. 68.)

In the present case the copy of the transfer was delivered 
to the company respondent, 011 the 6th November, 1897, 
and consequently it has, as regards the company respondent, 
a certain date as of that day.

In the present case the company respondent was notified, 
in the first place, of the transfer by a letter dated 28th June, 
1897, from the solicitors of the bank appellant, which 
specifically mentioned and described the transfer, but no 
copy of the transfer was transmitted with this letter, and 
then the company respondent, was again notified of the 
transfer by the letter dated 6th November, 1897, from the 
solicitors of the bank at Montreal, which also mentioned 
and described the transfer. This last letter of notification 
was delivered to the company respondent, by Mr. Drolet, 
who delivered with it to the company respondent, a copy of 
the transfer. Mr. Drolet proved the delivery of both the 
letter of notification and the copy of the transfer to the 
company respondent. The original of the transfer was 
produced, and Mr. Beatty proved its execution. A form of 
notice of transfer is given in the Civil Code in connection 
with article 1571a, and the notice of transfer given by the 
bank’s solicitors at Toronto, and also that given by the 
bank’s solicitors in Montreal, comply with this form and
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contain all that was required for a proper signification. The 
notification under this form is not required to l>e authenti
cated by a notary. Our law requires the delivery of a copy of 
the transfer to the debtor when signification of it is made. In 
the present case a copy was delivered to the manager of the 
company respondent, by Mr. Drolet. The manager, Mr. 
Gauthier, admitted this fact, and, moreover, the company 
respondent produced the copy delivered to the company 
respondent, with an amendment which was made toits plea, 
and fyled it in the case. The company respondent, how
ever, complains that this copy was not certified, but there is 
no law which specifies in what manner the copy of a transfer 
contained in a private writing is to be certified, or even that 
it has to be certified. Our law allows transfers to be made 
by private writings and it leaves copies of such deeds to be 
proved in the same way as the originals. This was decided 
in the case of Guerin v. Craig by the Court of Review in 
Quebec in 1892 (2 Q.L.R., 168), which also held that the 
deposit of a deed by private writing with a notary is only 
for the purpose of security and does not give to copies thereof 
made by the notary the effect of an authentic deed.

There is no pretence that the copy delivered is not a true 
copy, and, as a matter of fact, it is a correct and accurate 
copy of the original transfer, as is established by a com
parison of the copy with the original, which are both in the 
record. The signification of the transfer and the delivery 
of a copy, therefore, in my opinion, comply with the requir- 
ments of our law.

At the argument it was contended that the fact that the 
copy of the transfer, which was delivered to the debtor, was 
not certified, imposed an undue obligation upon him and 
necessitated going to the place of business of the transferee 
to examine the original transfer and verify its validity ; but 
this is the position in which a debtor in France is always 
placed, as there, although the signification is made in 
authentic form, no copy of the transfer is given to him, and 
it is only summarily described in the notification.

I11 the present case no third party has set up any claim 
to the amount of the insurance, either by transfer or by 
attachment, and the company respondent, can, therefore, 
only be called upon to pay it either to the John Eaton Com
pany, Limited, or to the bank appellant. The John Eaton
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Company, Limited, cannot claim it, as the transfer of all its 
rights has been produced—is admitted by it and stands un
challenged ; and under the transfer, even without a signifi
cation, the company respondent could safely have paid the 
amount of the insurance to the bank appellant. (4 Aubry 
and Rue, page 434.)

On the whole, I am of the opinion that the bank appel
lant,is entitled to recover the amount of the insurance, which 
was transferred to it, and for the recovery of which the 
present suit was instituted.

At the argument, the fact whether or not the significa
tion had been made before the institution of the action, was 
raised, but in the plea this contention is not raised. The 
bank appellant,in its delaration alleges that the transfer had 
been duly signified and served upon the company respondent. 
It is true that the company respondent denies that allega
tion, but in its special pleading it is not contended that the 
transfer was not signified liefore the suit was instituted and 
served, but merely that the copy of the transfer had not 
been signed by the parties and had not been authenticated 
in any manner, and that the bank apj>ellant had no right to 
institute the action liefore a valid copy of the transfer had 
been served. No special complaint is made that the signifi
cation was not anterior to the institution of the action, and 
the only complaint is that the copy of the transfer was not 
authentic and valid. The copy served, although not certi
fied, was, in my opinion, sufficient for the purpose of the 
signification. In France, under the modern jurisprudence, 
all that is required is to describe in a summary way the 
transfer in the notification, leaving the debtor to verify its 
correctness, as I have already stated.

The judgment appealed from does not allege that the 
signification was not anterior to the institution of the action, 
and under the pleadings and the facts of the case, I hold 
that it was anterior, and that the suit was, therefore, prop
erly brought.

It has been contended that as the copy of the transfer, 
which was delivered to the company respondent, was 
neither authentic nor certified, it could not safely pay the 
amount of the insurance to the bank appellant. The com
pany respondent really owes the amount of the insurance 
granted by it, and does not deny or repudiate its contract,
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and if it was doubtful as to whom the payment was to be 
made, it had the means in two ways to protect itself and 
pay tlie amount of insurance with perfect safety to the bank 
appellant. The insurance is payable at the company's office 
in Montreal, and before handing over the money it had the 
right, not only to ask for a proper release, but also to exact 
surrender of the policy and due" exhibition of the original 
transfer. The payment, therefore, could have been made 
with perfect safety, and whether the copy served was 
authentic and certified or not, is consequently immaterial. 
All the company respondent, had to do was to notify the 
bank appellant, and the latter had to go to the company 
respondent's office and to produce all the documents neces
sary to prove its rights and to be the basis of a valid release. 
Then again, if the company respondent had doubts as to 
the validity of the transfer, it had the right, as mentioned by 
Hue, Cession des Créances, Vol. 2, No 336, to bring the 
transferror into the case, and to have the matter adjudicated 
upon. “Le cède, qui a des doutes sur la sincérité de la 
cession et qui 11e voudra pas s’exposer à payer deux fois, 
devra faire juger la difficulté en mettant en cause le cédant."

Not only legally, but equitably, the bank appellant, to 
my mind, is entitled to recover the insurance, and the dis
missal of the suit 011 a technicality, from which the com
pany respondent has suffered and can suffer no injustice, 
will cause the bank appellant to lose a debt justly due to 
it, as it would then be prescribed, and will allow the com
pany respondent to avoid the payment of a debt for which 
it is legitimately liable.

I would, therefore, maintain the appeal with costs ; set 
aside and annul the judgment appealed from, and condemn 
the company respondent to pay to the bank appellant the 
amount of the policy granted to the John Eaton Company, 
Limited, with interest and costs of suit.

Mr. Justice Hall concurs with me, but the majority of 
the court is of opinion that the judgment dismissing the 
action for the want of a signification in notarial form should 
tie confirmed, and it, therefore, now only remains for us to 
enter our dissent.

Bosse, J., for the majority of the court, agreed with the 
other memliers of the Court of Appeal, that the three grounds 
first pleaded were not sufficient to dismiss the action, but on
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the question of signification they concurred with the judge of 
the court below that the signification was insufficient. 
Article 1571 of the Civil Code says that the buyer of a debt 
has 110 possession available against third persons until 
signification of the act of sale has been made, and a copy of 
it delivered to the debtor. The transfer here was made by 
a private writing, and the signification was made by a letter 
from the solicitors of the bank to the insurance company, 
informing the company that the policy had been transferred 
to the bank, and that the original (of which a copy was sent 
to the company) was in their hands, and might lie seen by 
the company. The majority of the court considered that 
this did not fulfil the requirements of the law, and that the 
signification should have been made by a ministerial officer, 
in order that there might be 110 doubt in the mind of the 
debtor that the transferee had become the creditor, and that 
the debt might lie paid to him with safety. The judgment 
of the court below was therefore confirmed, Justices Hall 
and Wurtele dissenting.

[IN THE COURT OK APPEAL FOR ONTARIO ]
ERNEST ARNOLD1 ct al Defendants) Appellants

V.

LA BANQUE PROVINCIALE (Plaintiff) Respondent.

Promissory notes —Material alteration by holder—Subsequent 
cancellation thereof—Effect on renewal note—Sureties.

When the holder of a promissory note (some of the makers of which 
are sureties for the others) inserts the words “ jointly and severally,” 
in order to establish a liability of that nature, such addition is a 
material alteration which avoids the note : And the fact that the 
holder subsequently strikes out the words so inserted will not render 
the note enforceable against the makers, even though they did not 
know of the addition until after the same has been struck out.

A note given in renewal of one which has been dealt with as above men
tioned cannot be enforced, since, as the original note is avoided, 
there is no consideration for the one given in renewal thereof.

When the holder of a promissory note is aware that some of the 
makers thereof are sureties for the others, his acceptance of a 
renewal note not signed by one of the sureties discharges the other
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When judgment has been taken against partners in their firm name, 
subsequent judgments may be taken against them individually on 
a promissory note which they gave as collateral security for the 
same debt.

Action on promissory notes, the first of which (so far 
as material hereto) was for $5,000, and was given to the 
plaintiff bank on 7th November, 1898, while the second for 
$4,800, was given as a renewal 011 10th May, 1899.

A number of the appellants were sureties con the first 
note for the principal debtors. The agent of the bank had, 
therefore, been instructed by the head office to procure a 
joint and several note, but he omitted to do so, and 
advanced the money on a joint note merely, not discovering 
his error until some days later. He then drew the attention 
of one of the principal debtors to this fact, and the latter 
replied that it was an oversight which would be remedied. 
The agent, with the consent of that debtor, then inserted 
the words necessary to ensure a joint and several liability, 
and it was arranged that the approval of the other parties 
should be procured. This was not done, however, and a 
few days later the agent drew his pen through the words 
which he had put in. Subsequently the renewal note for 
$4,800 above referred to was given by the makers (other 
than King Arnoldi) of the original note, all of whom, with 
the exception of the defendants E. C. Arnoldi and Bowie, 
were then ignorant liotli of the alteration and of the later 
cancellation thereof, which had been made in the original 
note by the agent of the holder.

Moreover, the agent of the plaintiff bank, although 
aware that some of the makers of the original note for 
$5,000 were sureties for the others, accepted as renewal 
thereof the note for $4,800 upon which the name of one of 
the sureties, King Arnoldi, did not appear.

The other facts, and the contentions of the parties, are 
set forth in the judgment.
6tli November, 1901 :—
Armour, C. J., O :—

I am unable to agree with the finding of the learned-trial 
judge that the Manager of the Bank at the time he took the 
note dated the 10th May. 1899, made by all the defendants 
but the defendant King Arnoldi, did not observe the absence
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of the defendant King Arnoldi s name from it, and that such 
absence was not called to his attention by the defendant 
E. C. Arnoldi from whom he received it, for I think that 
the weight of evidence is the other way, and I think the 
proper conclusion of fact to lie that he was told by the 
defendant K. C. Arnoldi that the defendant King Arnoldi 
had not signed it, and that he was induced to take it by the 
assurance of the defendant E. C. Arnoldi that the defendant 
King Arnoldi would subsequently sign it. Whatever may 
be thought of the evidence of the defendant K. C. Arnoldi 
in this regard standing alone, I cannot ignore the corrobora
tion of it by the defendants H. W. Bowie and Kirby, more 
especially as the evidence of the defendant Kirby was not 
contradicted by the Manager, and to this must lie added the 
fact that the Manager was taking this note as a renewal of 
the note dated the 7th November, 1898, which it would not 
have been without the signature of the defendant King 
Arnoldi. This note, therefore, when given to the Manager 
was to his knowledge an incomplete instrument, and being 
such no recovery could be had upon it by the Bank, the 
defendant E. C. Arnoldi having no authority to deliver it 
to the Bank until it was signed by the defendant King 
Arnoldi, it having lieen signed by the parties who signed it 
upon the distinct understanding that it was not to lie used 
until all the defendants had signed it, and having been handed 
after it was so signed to the defendant E. C. Arnoldi upon 
that understanding. {Aude v. Hixon, 6 Excli. 869.)

But even if this finding of fact by the learned Judge is to 
stand, there could be no recovery upon this note against the 
defendants, who were sureties, for the manager of the 
Bank when he took this note took it not as an original note 
but as a renewal of the note dated the 7U1 Novemtier, 1898, 
made by all the defendants of whom the defendants E. C. 
Arnoldi, E. I). Arnoldi and H. L. Bowie, were under the 
name of the Citizens’ Exchange and Loan Agency, the 
principal debtors, and the other defendants were their 
sureties, as the manager of the bank well knew, and in 
taking this note as a renewal of the original note the 
manager of the Bank was Ixnind to see that it was in truth 
a renewal of it, and that it had the signature to it of the 
defendant King Arnoldi, and having taken and used it as he 
did without his signature, the bank must suffer for his 
neglect, and not the co sureties of the defendant King 
Arnoldi, and it must be held that such his act and neglect
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released such co-sureties from their liability upon this 
note. It is also clear that the bank cannot fall back upon 
the note of the 7th November, 1898, and recover against the 
defendants upon it, for this among other reasons, that the 
action upon it has been dismissed as against the defendant 
King Arnoldi.a joint maker of it,on a ground common to all 
the joint makers of it, and there is no appeal against such 
dismissal. (Phillips v. Ward, 2 H. &. C. 717.) And it 
cannot fall back and recover against the defendants for the 
consideration, for the reasons given by the learned trial 
Judge.

In my opinion, therefore, the appeal must be allowed 
with costs and the action dismissed with costs.

Osler, J. A. :—

The plaintiffs cannot maintain their action against the 
defendants King Arnoldi, Kirby, H. W. Bowie and St. 
Jacques in respect of the $5,000 note because, as to them, it 
was certainly avoided by the alteration made therein, with 
however innocent intention, by their manager. (Carrique v. 
Beaty, 24 A. R. 302, and cases there cited.) As to this I 
agree with the learned trial judge. I am, however, unable 
to follow him in holding that the defendants Bowie, Kirby 
and St. Jacques are liable upon the other note sued on—the 
note for $4,800 of the 10th May, 1899. That note was 
intended to be given solely as a renewal of the former 
note, but when they signed it and parted with it to the 
bank, assuming for the moment that it was then as to them 
a completed instrument, they had ceased to be liable upon 
the original note by reason of the alteration which had been 
made therein by the holders, an alteration of which they 
were ignorant and to which they never assented. There
fore, there was 110 consideration to them for making the 
second note, and the plaintiffs being holders with notice 
cannot recover against them thereon. I am also of opinion 
that these appellants are entitled to succeed upon another 
ground. They, together with the defendant King Arnoldi, 
were parties to the original note as sureties for their 
co-defendants Emest D. Arnoldi, E. C. Arnoldi and H. 
L. Bowie, who composed the partnership firm of the 
Citizens' Exchange & Loan Company, as the plaintiffs' 
manager knew, and they undoubtedly signed the renewal 
upon the express condition that all the parties to the former
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note should sign it, and that it should not be made use of in 
any way as a security until this was done. I think the 
evidence of the defendant E. C. Arnold!, that the manager 
knew this when it was handed to him in its incomplete 
state, wanting the signature of King Arnold!, which had not 
been in fact obtained, is amply corroborated. As regards 
these three parties, therefore, the bank never acquired or 
held it as a complete instrument and cannot maintain any 
action upon it. (Foster v. Mackinnon, L. R. 4. C. P. 704 ; 
Lewis v. Clay, 67 L. J., Q. B. 224; Brown v. Howland, 
9 O. R. 43, and cases there cited ; affirmed 15 A. R. 750.)

The only remaining question is as to the liability of the 
other three defendants, E. C. Arnoldi, Mrs. Amoldi and 
Mrs. Bowie, which is of little importance except as regards 
the costs of the action, as the bank has already recovered 
judgment against their firm on the last of the series of the 
monthly notes for which the note of the 10th May, 1899, 
was supposed to be held as collateral.

These defendants by their partner, E. C. Arnoldi, put 
forward this note as a complete note for the purpose of 
inducing the manager to discount their firm’s note at one 
month, and as a security on the faith of which the manager 
did in fact discount the latter note, the proceeds of which 
they received and applied by means of their firm’s cheque. 
I do not think they can now be heard to say that, as to them, 
the J4,8oo note was not a valid instrument and, therefore, 
as to them the judgment should be affirmed and their appeal 
dismissed.

MacLknxan, J. A. :—

I think the appeal should be allowed. The action was 
dismissed as against King Arnoldi, and there is no appeal 
against that judgment. The formal judgment is against all 
the other defendants, but it is not stated upon which of the 
notes sued upon it has been granted. This is explained in 
the reasons for judgment of the learned Judge wherein he 
expresses the opinion that the first note, namely, that for 
$5,000, was avoided by the alteration made by the plaintiffs’ 
agent without the knowledge or consent of the parties 
thereto. The recovery, therefore, must be taken to be upon 
the note of the 10th May, 1899, for $4,800.
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I am of opinion that the learned Judge was right in 
holding that the first note was avoided by the alteration, 
although it was not made with any wrongful or fraudulent 
intention. Mr. Charbonneau’s instructions from the head 
office were to procure a joint and several note from the 
parties who were offered as sureties (letter, 12th Oct., ’98). 
Unfortunately the note was drawn as a joint note merely, 
and not joint and several, was signed by all the parties, was 
brought to the agent, who accepted it and advanced the 
money upon it without observing that it was not joint and 
several. This he discovered a few days afterwards and 
sent for Mr. K. C. Arnoldi and drew his attention to it. 
Mr. Arnoldi said the omission was an oversight ; that he 
intended to make it joint and several. Thereupon the 
words jointly and severally were inserted by the agent with 
Mr. Arnoldi's concurrence, and it was arranged that they 
should go together to the parties to get them to approve of 
the change. This was never done, Mr. Arnoldi and Mr. 
Bowie, the only other persons aware of the alteration, not 
caring to go round to get the approval of the other signers. 
Some days afterwards the agent struck his pen through the 
words which he had interlined. I think we must hold that 
the alteration avoided the note, and that its validity was not 
restored by the subsequent cancellation. (The Bills of 
Exchange Act, 1890, Sec. 63 ; Maclaren on Bills and Notes, 
345,-6,-7 ; Chalmers on Bills, 5th Ed., 213-14 ; Master v. 
Miller, 1 Sm. L. C. 871.) The first note having been thus 
avoided shortly after its date in November, 1898, that cir
cumstance has an important bearing upon the question of 
the liability of the appellants other than Arnoldi and his 
wife and Mrs. Bowie, who are the principal debtors. There 
is 110 doubt whatever that the only consideration to these 
appellants for giving the note of the 10th of May, 1899, was 
their supposed liability upon the note for $5,000 which 
became due upon that day. The new note was signed 
solely for the purpose of renewing pro tanto the old one. 
That being so, and there being no liability 011 the old note, 
there was no consideration for the new one as between these 
appellants and the bank, and they are entitled to succeed in 
their appeal on that ground.

I am also of opinion that it is proved that the appellants 
Kirby and St. Jacques signed the new note upon the express 
condition that it should also be signed by King Arnoldi, who 
had signed the old note with them, and that not having been
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signed by him it never became, in the hands of the payees, 
an obligation binding upon those appellants. 1 agree with 
the Chief Justice that the weight of the evidence is in favour 
of the view that the want of King Arnoldi’s name was 
observed by Mr. Charbonneau at the first, and was regarded 
by him as a defect which ought to be remedied to make it the 
instrument intended by all the parties. But even if it were 
otherwise, the contract was one between the makers and the 
bank, and unless it was completed in the manner intended 
it never became binding. I therefore think that those two 
appellants are entitled to succeed on this ground also. 
(Lewis v. Clay, 67 L. J., Q. B. 224).

There are also other grounds on which perhaps our 
judgment in favour of the appellants, the sureties, might lie 
rested, but I think the foregoing are quite sufficient. The 
case is different as regards the appellants E. C. Arnoldi and 
his wife and Mrs. Bowie, who were the principal debtors. 
The note for $4,800 represented a real debt due by them to 
the bank, and they received the benefit of it. By means of 
it they paid off the $5,000 note on which they were 
undoubtedly liable, for the alteration was made with the 
concurrence of a member of the firm. There is, therefore, 
no reason why they should not be held liable or why the 
judgment against them should not tie allowed to stand. It 
was contended that a judgment for the same debt on another 
note dated the 19th September, 1899, at one month’s date, 
recovered against them by their partnership name of the 
Citizens' Exchange & Loan Co., was a bar to the present 
action, but the answer to that is that the present action is 
upon a different contract and there is 110 reason why there 
should not lie a judgment upon it although it lie for the same 
debt. The appeal of the defendants Kirby, St. Jacques and 
H. W. Bowie should be allowed with costs, and the action 
against them should lie dismissed with costs, and the appeal 
of the other defendants should lie dismissed with costs.

Solicitors for the Appellants Kirby et al : G or muüy and 
Orde.

Solicitors for the Appellants Arnoldi et al : Code and 
Durritt.

Solicitor for the Respondent : IK //. Barry.
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[IN THE SUPREME COURT OF CANADA.]
Before SIR HENRY STRONG, C. J., and TASCHEREAU, 

SEDGWICK, GIROUARD and 
SIR L. H. DAVIES, J.J.

(APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.)

ALFRED ROBINSON (Plaintiff) Appellant,

GEORGE T. MANN (Defendant) Respondent.

Promissory note—Liability of stranger endorsing—Bills oj 
Exchange Act, 1890 (45-4.6 Viet., Cap. 6i), Sec. 56.— 
“Aval”—Chattel mortgage—Consideration—R. S. O. 
(1897), Cap. 148, Secs. 2, 4, j, 8 and j8.

W. M. requested G. M. to endorse his (W. M.’s.) note, which G. M. 
did, being given as security for such endorsement a chattel mort
gage on W. M. ’s stock in trade. The note was signed by W. M. and 
was made payable to the order of the Molsons Bank ; G. M. then 
endorsed it, and W. M. got it discounted at the Molsons Bank, at 
whose instance it was subsequently protested for non-payment. A 
few days after protest G. M. paid the amount due on the note, and 
took possession under his mortgage, and about two weeks later 
W. M. assigned for the general benefit of his creditors. Upon action 
being brought by the assignee to set aside the chattel mortgage as 
fraudulent and void, it was contended, inter alia, that G. M. had 
never incurred any liability by endorsing the note in question because 
it was not made payable to him but to the Molsons Bank, and was 
never endorsed by the payee.

Held, that G. M. was liable on the note as an endorser by virtue of 
the Bills of Exchange Act, 1890, (45-61 Vic., Cap. 46), Sec. 56.

Held, further, that the requirement of R. S. O., (1897) Cap. 148, Sec. 
8, that a chattel mortgage shall set forth the consideration, had been 
sufficiently satisfied by setting out therein the note itself, and 
declaring that the endorsement thereof was the consideration,—it 
not being necessary to state in the mortgage the legal effect of the 
facts set out.

In September, 1897, Walter Mann requested his brother, 
the respondent, George Mann, to endorse his note for 
$1200.00. The respondent did so upon being secured by a 
chattel mortgage on Walter Mann’s stock in trade, executed 
on the same day as the note was made. The note was 
signed by Walter Mann as “W. Mann & Co.” (of which 
firm he was the sole member), and was made payable to the 
order of the Molsons Bank, three months after date.
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The respondent then put his name on the back of the note, 
and Walter Mann had it discounted at the Molsons Bank. 
The note was subsequently protested for non-payment, and 
a few days later the respondent paid the amount due 
thereon, and then took possession under his chattel mort
gage of the goods covered thereby. About two weeks later 
Walter Mann made an assignment for the general benefit of 
his creditors.

This action was subsequently brought by the appellant 
as assignee of Walter Mann under R. S. O. (1897), Cap. 
147,—but was so brought for the exclusive benefit of the 
Dunlop Tire Co., Limited, that company having obtained 
an order from a judge of the High Court of Justice for 
Ontario under Sec. 9, s.s. 2 of the alxive Act. The action 
was tried at London before the Honourable Mr. Justice 
Meredith, who dismissed the same with costs. The plaintiff 
then appealed to the Court of Appeal for Ontario, which 
confirmed the judgment of the trial judge. A further 
appeal was then taken by the plaintiff .to this court.
31st October, 1901 :—

The judgment of the court was delivered by :

Sir Henry Srong, C. J. (oral) :—
We all think this appeal must l>e dismissed. The ques

tions to lie decided are : First : Did the respondent incur 
any liability by endorsing a note not made payable to him 
but to the Molsons Bank, and uot endorsed by the payee? 
Secondly : Were the recitals in the chattel mortgage of the 
consideration for which it was made sufficient ?

As to the first point it appears that the note in question 
was in form as follows :

•‘London, Sept. 25th, 1899.
“ $1200.00.

‘ * Three months after date I promise to pay to the order of 
the Molsons Bank, at the Molsons Bank here, twelve hundred 
dollars for value received.

"W. Mann & Co." 

Endorsed on the back was the name
“George T. Mann.’*
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Then the position was this, George T. Mann, the 
present respondent, endorsed a note signed by W. Mann 
& Co. and payable to the Molsons Bank. It is contended 
that he was not an endorser, and as such liable to the bank 
to whom the note so endorsed was delivered and by it dis
counted, Walter Mann receiving the proceeds.

Next, what was the legal effect of this endorsement ? 
Section 56 of the Bills of Exchange Act, 1890, provides that 
4 * where a person signs a bill otherwise than as a drawer or 
“ acceptor he thereby incurs the liability of an endorser to a 
41 holder in due course and is subject to all the provisions of 
44 this Act respecting endorsers.”

Then, when the bank took the note was it not entitled 
to the benefit of the respondent’s liability as endorser ? Cer
tainly it was, for the endorsement by force of the statute 
operated as what has long been known in the French com
mercial law as an “aval,” a form of liability which is now 
by the statute adopted in English law.

The argument for the appellant, as I understand it, is 
that this endorsement at most amounted only to a guarantee, 
and that there being no consideration expressed in writing 
the Statute of Frauds would have been an answer if the 
bank had sued the respondent. Some colour is given to 
this argument by the case of Singer v. Elliott, as reported 
in 4 T. L. R., p. 524, but there the Bills of Exchange Act 
was not referred to, and it appeared that the bill had 
not been negotiated. It is to be remarked that that case 
is not to lie found in the regular series of reports. 
Here, however, the note was negotiated and the 56th sec
tion of the Act applies and creates a liability as endorser, 
independently altogether of the principle of guarantee. If 
the section referred to is to have any effect it must apply in 
a case like this.

Then as to the recital in the chattel mortgage : It 
declares the endorsement of the note to be the consideration, 
and sets out the note itself, which is surely a sufficient com
pliance with the requirement of the Act that the considera
tion should be recited. It is not necessary that the mort
gage should state the legal effect of the facts set out as 
forming the consideration. It is sufficient to state the facts 
and leave the legal effect to lie inferred.
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I agree with the reasons given by their Lordships in the 
Court of Appeal for deciding this case in favour of the res
pondent, but I do not go so far as Mr. Justice Osier who, I 
think, puts the case too favourably for the appellant when 
he says that the bank would have found it difficult to 
enforce the liability on the note against the respondent. In 
my opinion the respondent was clearly liable as coming 
within the 56th section of the Bills of Exchange Act 
already referred to.

The appeal fails and must l>e dismissed with costs.
Appeal dismissed with costs.
Solicitors for the Appellant : Ryckman, Kirkpatrick & 

Kerr.
Solicitors for the Respondent : Hellmuth & Ivey.

Editor's Notes 1—

The doctrine of “aval" has (as is stated in the fore
going judgment) long been known to French jurists, but it 
is only by statutory enactment that it has, to a certain 
extent, become part of the English law.

Nougier, Vol. I., No. 822, says ;—(Translation)—“Aval 
is an agreement by means of which a person who is a 
stranger to a bill of exchange makes himself liable jointly 
and severally for its payment at maturity in favour of the 
drawer, of one of the endorsers, or of the acceptor. This 
act has received the name of aval because, the commentators 
say. it signifies to make good."

It may here be mentioned that, according to French 
jurisprudence, some of the attributes of aval are that it is 
presumed to be, and generally is, gratuitous ; that it cannot 
be given after the maturity of the bill of exchange ; that it 
always involves joint and several liability, but that joint 
and several liability does not exist between two givers of 
aval.

I11 the case of Steele v. Me Kin lay (1880) 5 A.C. 754, it 
was held by the House of Lords that in order to constitute
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acceptance of a bill of exchange there must be a signature 
by the drawee, showing his assent to the order of the drawer 
and that no other person writing his name on the bill can 
thereby render himself liable to the drawer on the bill ; but 
that where a person signs a bill otherwise than as drawer or 
acceptor he thereby incurs the liabilities of an indorser to a 
holder in due course.

In giving judgment in Steele v. McKinlay, Lord Black
burn (at p. 772) said: “A11 indorsement in general is a 
transfer in writing by the holder of the bill to a new holder 
on whom the property is thereby conferred ; and it is clear 
that J. McKinlay was not such an indorser. But I quite 
agree that by the custom of merchants, as modified by 
English law, there may also be an indorsement by a person, 
not a holder of the bill, who puts his name on the bill to 
facilitate the transfer to a holder. By the old foreign law, 
not in this respect entirely adopted by the English law, this 
might be done by what was termed an aval (said to be an 
antiquated word signifying underwriting), either on the 
bill itself or on a separate paper ; and if such an aval was 
given by any one, his obligation to all subsequent holders 
of the bill was precisely the same as that of the person to 
facilitate whose transfer the aval was made. * ’

And in further stating the law 011 the point Lord Black
burn added : “ Such an indorsement creates no obligation 
to those who previously were parties to the bill, it is solely 
for the benefit of those who take subsequently. It is not a 
collateral engagement but one on the bill, and it is for that 
reason and because the original bill has incident to it the 
capacity of an indorsement in the nature of an ‘ aval * that 
such an indorsement requires no new stamp.”

In the earlier case of ex parte Yates, (1858) 2 De G. & J. 
191, it was held that when, some time after the issue of a 
note, a person added his signature to accommodate the 
maker, he was liable not as a new maker, but as an indorser, 
even when the name was written on the face of the note.
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The principle of the decision in Steele v. McKinlay, 
supra, to the effect that the backing of a bill by one who is 
a stranger to it renders him liable as an indorser to a subse
quent holder was adopted by the Imperial Bills of Exchange 
Act, (see 45-46 Vic., Cap. 61, Sec. 56), which was followed, 
in that respect, in the drafting of our Bills of Exchange Act, 
Sec. 56 of which reads as follows : 1 ' Where a person signs a 
bill otherwise than as a drawer or acceptor, be thereby incurs 
the liabilities of an indorser to a holder in due course, and 
is subject to all the provisions of this Act respecting 
indorsers. ’ ’

In Jenkins v. Comber (1898), 2 Q. B. 168, it was held 
that a stranger to a bill who writes his name across the back 
of it before it has passed out of the. hands of the drawer 
does not, by reason of the Bills of Exchange Act, thereby 
become liable to the drawer upon failure of the acceptor to 
pay the bill at maturity,—the provisions of sec. 56 regard
ing the liability of a person who signs otherwise than as 
drawer or acceptor only being satisfied when the bill is com
plete on its face when it is signed by such person.

And see also Singer v. Elliott (1888) 4 T. L. R., 524 ; 
Stagg v. Brodrick (1895) 12 T. L. R. 12.

In the Province of Quebec a person who put his signa
ture on the back of a note before its indorsement by the 
payee, was an indorser pour aval, and was liable as such 
without notice of dishonour or protest.

See Civil Code, Art 2311. Merritt v. Lynch!, 1859)3
L. C. J. 276. Pariseau v. Ouellet (1850) M. C. R. 69. 
Fyfe v. Boyce (1891) 21 R. L. 4. Coutu v. Rafferty (1891)
M. L. R. 7 S. C. 41.

But since the enactment of the Bills of Exchange Act, 
1890, a*4 indorser pour aval is, like an ordinary indorser, 
discharged by the failure to protest.

Emard v. Marcille (1892) R. J. Q. 2 S. C. 525. Banque 
Jacques Cartier v. Gagnon, R. J. Q. (1894) 5 S. C. 500.
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But the Bills of Exchange Act, 1890, does not render 
notice of protest or dishonour necessary in order to hold 
indorsers pour aval liable on bills or notes made before that 
statute became operative. Fyfe v. Boyce, supra. Con tit v. 
Rafferty, supra.

[IN THE SUPREME COURT OF BRITISH 
COLUMBIA.]

Before DRAKE, J.

THE BRITISH COLUMBIA STOCK EXCHANGE, LIMITED,

IRVING.

Gaming contract—Dealing in differences—Illegality of the 
transaction.

In an action brought by brokers against a customer to recover money 
alleged to have been paid to satisfy the latter’s liability on an order 
given to the brokers to sell a number of shares of a certain stock, 
it appeared in evidence that no scrip of shares ever passed, and that 
the brokers, according to their own admissions, would have closed 
the transaction at any time upon the payment of the difference in 
the price of the stock at that time and when they were directed to 
sell the same. Meld, that the contract was illegal, and that the 
court would therefore leave the parties to it in the position they then

Victoria, 21st October, 1901.
The facts of the case are fully set forth in the judgment. 

Drake, J. :

This action is brought by the plaintiffs to recover $637, 
money alleged to have been paid by the plaintiffs at the 
defendant's request to Downing, Hopkins & Co., Seattle, 
brokers, in respect of the purchase of 300 Continental 
Tobacco shares at 62The plaintiffs are a company 
incorporated in this province.

The defendant instructed them to sell 300 shares of the 
Continental Tobacco Company. The plaintiffs asked for
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cover, and the defendant paid them $600, that is $2 a share. 
No time was fixed for the delivery of the shares or closing 
the transaction. The plaintiffs called upon the defendant 
from time to time for more money, as the shares were 
steadily rising, and 011 or about the 29th day of May they 
called for $2,400, which the defendant refused to pay. They 
thereupon alleged that they purchased 300 shares in the 
market at 62# a share, in order to satisfy the defendant's 
liability. The defendant when he sold the shares sold 100 
at 52, and 200 at 51^4. The plaintiffs never asked the 
defendant for the scrip which he sold, and they purchased 
without notifying him of their intention to do so, and with
out asking him to deliver the scrip.

The mode of business as alleged by the plaintiffs was 
that 011 receipt of an order from clients they instructed their 
agents in Seattle, Messrs. Downing & Hopkins, to buy or 
sell as the case might tie, and that the prices of the New 
York market were the governing prices for all transactions.

A good deal of evidence was given about the commis
sion which they alleged they charged for transacting 
business in order to substantiate the fact that they were not 
principals in the business transacted.

They have made 110 claim for any commission, and 
have not sued for it, but merely for money alleged to lie 
paid on the purchase of 300 Continental Tobacco Company’s 
shares at $62.87 per share.

From the evidence of Mr. J110. Nicholles for the plaintiffs 
it appears that the rule is that if the margin is exhausted 
the trade is closed. “We have," he says, “to close the 
trade on the exhausted margin to protect ourselves from 
loss—unless the trader remargins—this is continually 
repeated, and it is difficult to see what claim he can have for 
further funds, when the margin is exhausted.” And he 
further says : “ We never have any scrip delivered to us to 
sell. We settle the differences according to the fluctuations 
of the market." And he further says : “ We would have 
closed the transaction on his (the defendant’s) account at 
any time by his paying us the difference, or a receipt by him 
of the difference according to the rise or fall of the market 
without handling the shares at all.” This evidence clearly 
indicates the nature of the business transacted, and that it 
was dealing with differences only.



136 CANADIAN COMMERCIAL CASES. [VOL. I.

The plaintiffs produce a sold note, which is as follows :
B. C. Stock Exchange, Ltd., 

Correspondents, Downing, Hopkins & Company, 
Victoria, B. C., May 6, 1901.

Mr. Irving :
Dear Sir,—We have this day sold for your account 200 

Con. Tobacco 51 y%t exhausts at 54^i, stop loss 56^.
J. N.

All sales are made in accordance with market prices of 
the property at the time of the order on the New York 
Stock Exchange, and quotations thereof authorized by said 
Exchange.

Yours respectfully,
B. C. STOCK EXCHANGE, LIMITED,

Per J. N.
No evidence was given to show what was the market 

price at New York on the day they alleged they bought 300 
shares, viz., 25th May. The plaintiffs claim that they 
actually sold the 300 shares as instructed by the defendant ; 
how, when, or to whom, is not disclosed. If they in fact 
sold, the purchasers would lie entitled to demand de
livery of the stock, but here the time is left open and 110 
day fixed for a settlement, and from the continual demand 
for cover made by the plaintiffs it is evident that they 
treated the sale not as an actual one, but as one for which 
the defendant might tie responsible to pay if the shares rose 
in the market, until the margin was exhausted, and that 
closed the deal. The contract says “stop loss at 56^," 
but instead of doing so they continued until the shares rose 
to 62$^. This case, as far as the facts are concerned, is 011 
all fours with Thacker v. Hardy (1878), 4, Q. B. D., 685. 
Lord Justice Lindley in his judgment says the plaintiff was 
employed to buy and sell 011 the stock exchange, and every
thing he did was perfectly legal, unless it was rendered 
illegal by reason of the object they had in view. If gaming 
and wagering was illegal I should be of opinion that the 
illegality of the transactions in which the plaintiff and 
defendant were engaged would have tainted as between 
themselves whatever the plaintiffs had done in furtherance
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of their illegal designs, and would have precluded him from 
claiming in a court of law any indemnity from the defendant 
in respect of the liabilities he had incurred. Gaming and 
wagering contracts, under the English law, cannot be 
enforced, but they are not illegal, Fitch v. Jones (1855) 5 
E. & B., 238.

This is the point in this case. Are gaming and wagering 
contracts under the Dominion law illegal ? Section 1 of 
51 Vic., C. 42 says that everyone who, with intent to 
make, gain, or profit by the rise or fall in price of any stock 
of any incorporated or unincorporated company, makes any 
contract, oral or written, purporting to be for the sale or 
purchase of any such shares or stock, in respect of which no 
delivery of thing sold or purchased is made or received, and 
without the bona fide intention to make or receive such 
delivery, and every one who acts, aids, or abets in the 
making or signing of any such contract or agreement is 
guilty of a misdemeanor. And that is followed by a pro
tecting clause for the broker, that if the broker received the 
delivery of the thing sold there is no offence, although he 
retains or pledges the same as security for the advance of 
the purchase money. This act is aimed at the exact 
contract which was made in this case. The law has 
made gaming and wagering contracts illegal, and the 
evidence of the plaintiffs discloses that 110 stock was ever 
delivered or intended to tie delivered, and that the intent 
was to make a profit from the fluctations of the stock 
market. The Privy Council in Forge* v. Ostigny (1895) 
A. C., at p. 325, points out that the decisions of the English 
courts are not authorities upon the construction of the 
Canadian code, but throw light on what constitutes a gaming 
contract, and cite Lord Justice Cotton's view of what a 
gaming contract is. He says the essence ol gaming and 
wagering is that one party is to gain and the other to lose 
upon a particular event which at the time of the contract is 
of an uncertain nature. That is to say, if the event turns 
out in one way A will lose, if it turns out the other way, 
he will win.

That is the fact here. As far as the defendant knew’, 
he was dealing with these plaintiffs. He put up a margin 
to cover them from loss if the stock rose. If the stock had 
fallen they would have paid him the difference. The 
plaintiffs say they had no interest in the deal beyond their



>3» CANADIAN COMMERCIAL CASKS. [VOL. I.

commission, but they have never asked for commission or 
charged commission, and no reference is made to it in their 
sold note. But even if they had, I think that the 
transaction is so tainted with illegality that they cannot 
recover. This court is not to lie made use of for carrying 
out unlawful bargains, and as both parties are in the wrong, 
1 give judgment for the defendant, but without costs.

Action dismissed without costs.
Solicitor for the Plaintiffs, /. M. Brad bum.
Solicitor for the Defendant, IV. J. Taylor, K. C.

Editor’s Notes t—

In England wagering and gaming contracts are dealt 
with by two enactments—8-9 Vic., cap. 109, and 55-56 Vic., 
cap. 4.

In the well known case of Thacker v. Hardy (1879) 
4 Q. B. I)., 685 (referred to in the foregoing judgment) it 
was held that, where a customer employed a member of the 
London Stock Exchange to buy and sell shares for him, 
knowing that, according to the rules of that Exchange, the 
broker would lie obliged to enter into other contracts 
entailing the responsibility of accepting or delivering shares 
011 the next settling day, such a contract did not come 
within the provisions of the Gaming Act, 1845, even though 
the broker knew that his principal never intended to accept 
or make actual delivery ; and that the broker was therefore 
entitled both to recover his commission on the transactions, 
and to lie indemnified against all loss 011 the contracts into 
which he had thus been compelled to enter in order to carry 
out the instructions of the customer.

And see also, Ex-partc Pyke, In rc Lister (1878) 38 
L. T. 923.

The decision in Thacker v. Hardy, supra, has not lieen 
materially affected by 55-56 Vic., cap. 4.

See Stutfield on Betting, 3rd Ed., 96.
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But contracts to speculate in differences in the prices of 
stocks, where there is no intention to really buy or sell, are 
void under 8-9 Vic., cap. 109, sec. 18, even when there are 
written agreements stating that shares are in fact to be 
bought and sold.

Universal Stock Exchange v. St radian (1896) 74 L. T., 
468, In re Gieve (1899) 1 Q. B., 509.

Forget v. Ostigny (1895) A. C., 318, was a case in which 
the facts were similar to those of Thacker v. Hardy ; and 
the Judicial Committee of the Privy Council (to which an 
appeal was taken from the Court of Queen’s Bench, Quebec), 
followed the decision rendered in that case.

It may lie mentioned that the law 011 this subject in the 
Province of Quebec is contained in Article 1927 of the Civil 
Code, which reads as follows :—“ There is no right of action 
for the recovery of money or any other thing claimed tinder 
a gaming contract or bet. But if the money or thing have 
been paid by the losing party he cannot recover it back 
unless fraud tie proved."

The section of 51 Vic., cap. 42, referred to in the above 
judgment, is now incorporated in sec. 201 of the Criminal 
Code, 1892 (55-56 Vic., cap. 29). In re Doled (1899) 
R. J. Q., 17 S. C., 67, it washeld that a broker who merely 
acts as such for two parties, one a buyer and the other a 
seller, without having any pecuniary interest in the trans
action, apart from his fixed commission, and without having 
any knowledge of the intention of the contracting parties to 
gamble in stocks or merchandise, is not guilty of any offence 
under this section of the Code.
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[IN THE SUPREME COURT OF CANADA.]

(APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.)

Befork SIR HENRY STRONG, C. J., and TASCHEREAU, 
SEDGWICK, GIRdUARD and 

DAVIES, J.J.

THE OTTAWA ELECTRIC CO. (Plaintiffs) Appellants

ST. JACQUES (Defendant) Respondent

Contract—Construction of apparently contradictory clauses— 
Principle of giving effect, if possible, to every stipulation.

Plaintiffs agreed to light a certain hotel leased by defendant, and the 
latter agreed to pay for the light so supplied. The written contract 
between the parties contained the two following clauses :—“This 
contract is to continue in force for not less than thirty-six months 
from the date of first burning, and thereafter until cancelled in 
writing by one of the parties thereto ; “ and—“This contract to 
remain in force after the expiration of the said thirty-six months 
for the term that the party of the second part renews his lease for
the Russell House................... ” The defendant’s lease having
expired at the end of the thirty-six months he renewed it fora period 
of five years. Held, that he could not, during that time, cancel the 
contract by a notice in writing, as, if so, the second clause above 
quoted would be nugatory.

Judgment of the Court of Appeal for Ontario reversed, Girouard, J., 
dissenting.

The facts are fully set forth in the judgment.

NoV. 16, 1901 :—The judgment of the majority of the 
Court was delivered by

Sedgwick, J.—

The Standard Electric Company of Ottawa, to whose 
rights in the premises the appellant company has succeeded, 
entered into a contract with the respondent on the fifth of 
November, 1891, to supply the Russell House, of which the 
latter was lessee, with electric light. The period during 
which this supply was to, or might continue, was fixed by 
two clauses, the interpretation of which is the question 
involved here.
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The first clause is as follows :
“ This contract is. to continue in force for not less than 

thirty-six months from the date of first burning, and there
after until cancelled in writing by one of the parties 
thereto.”

There is no dispute about this clause. The light was 
furnished and paid for during the three years therein 
specified. It so happened that the lease under which Mr. 
St. Jacques held the Russell House had, at the time of 
the agreement, three years to run, and it is conceded that 
the period of supply fixed upon was mainly influenced by 
that consideration, and that the clause itself had reference 
only to their present conditions.

The second clause reads :—
" Special conditions, if any.............. ..This contract to

remain in force after the expiration of the said thirty-six 
mouths for the term that the party of the second part renews 
his lease for the Russell House, and should he fail to renew 
his lease, the parties of the first part will not remove their 
wires from the Russell House, providing the new tenant does 
not wish to use electric incandescent lights, but if the new 
tenant does wish to use electric incandescent lights and not 
take them from the parties of the first part, they will 
expect to be paid for the wiring the sum of five hundred 
dollars, and if this contract is renewed for five years, the 
wiring is to belong to the Russell House.”

About the period of the expiration of the lease under 
which the property was held in 1892, a renewal was entered 
into at a higher rental and for additional property, the term 
therein specified being for the period of five years to be 
computed from the first of November, 1895. On the first 
of December, 1897, the defendant, St. Jacques, gave notice 
of cancellation of the contract, to take effect from the date 
of notice, and required the company to disconnect the wires 
connecting the Russell House with the main line.

The question is, Was this cancellation effective for the 
purposes of putting an end to the agreement between the 
parties ?

The learned Chancellor, before whom the case was tried, 
in attempting to give effect to both clauses, and having
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stated that they were not repugnant or contradictory, thus 
interprets the contract :

It is to lx* enforced for thirty-six months, and thereafter 
for the term that St. Jacques renews his lease until cancelled 
in writing by one of the parties. And this construction was 
adopted by the Court of Appeal. I11 my view, however, 
but with the greatest deference, this is not the proper con
struction.

Both of the learned judges who dealt with the case 
below, admit the principle that effect must, if possible, be 
given to every stipulation of a contract, no one part being 
rejected unless absolutely repugnant to some other part. 
And they were apparently of opinion that there was no 
repugnancy between the two clauses or any difficulty in 
giving them both a clear and definite meaning.

I agree with this, but the effect which they gave to the 
second clause had the effect of eliminating it altogether from 
the agreement. If, as the learned Chancellor says, it was 
to be in force for thirty-six months and thereafter for the 
term that St. Jacques renewed his lease until cancelled in 
writing by one of the parties, then he could have cancelled 
it immediately upon the expiration of the thirty-six months, 
independently of the fact whether he renewed or did not 
renew his lease, so that the insertion of the clause respecting 
the rights and obligations of the parties upon a renewal of 
the lease was rendered absolutely futile and unnecessary.

The agreement, so far as its duration was concerned, 
had reference first, to the existing term ; and, secondly, in 
respect to a non-existing but contingent term to be deter
mined by the parties subsequently. The second clause had 
relation to rights of the parties only upon and in the event 
of the contingency happening, in which case certain new 
rights and liabilities would arise. Mr. St. Jacques was 
under no obligation to renew the lease, but we must assume 
that the provision was as much in his interest as in the 
interest of the appellant. He would appear to have been 
anxious to secure lights for his hotel should he remain its 
tenant after its termination, and it was, I imagine, with that 
end in view that this special provision was inserted. It had 
no reference whatever to the condition of affairs during the 
first three years, but it was a definite and unambiguous 
arrangement securing his supply of light for a definite
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period of time thereafter should he in future elect to renew 
his lease. In other words, the appellant company undertook 
to deliver to him, and he undertook to pay for, during the 
period of five years from the commencement of the term 
created by the new lease, all such light as he might require 
for the purposes of his hotel.

*
I have not been able to appreciate any argument which 

justifies the respondent in attempting behind the company's 
back, and without its consent, to put an end to the agree
ment at the time and in the manner which he did. The 
moment that Mr. St. Jacques tiecame a tenant for the 
renewed term of the Russell House property, then, for the 
first time, the second clause took effect, and, in so far as the 
duration of that extended lease was concerned, the time was 
a part of the contract lietween the lighting company and the 
lessee of the hotel. It rendered certain the duration of the 
contract which, up till then, had t>een uncertain as depending 
upon the contingency as to whether a renewed term would 
ever be created, and its effect was to give to the lessee an 
absolute right to have five years' supply of light at contract 
prices, and to the company, payment therefor for the same 
period.

If the new lease had itself contained any provisions for 
shortening the term from five years to a lesser period, or had 
given an option to the lessee to terminate it at any time, or 
had stipulated for a forfeiture, of which there is nothing 
of the kind here, I am not prepared to say that such provi
sions would not have to be read into the contract, but I 
repudiate the idea that in circumstances like the present any 
one party to a contract can annihilate or even prejudice the 
rights of another party by some secret or voluntary agree
ment which the former may make with a third party. Lord 
Dyncvorx. Tennant. (L. R. 13 App. Cas. 279.)

The respondent's counsel endeavoured to make a point 
under the Statute of Frauds. We disposed of that at the 
argument, it appearing that there was no change made in 
the agreement sued upon, either verbally or in writing, the 
alleged change in the method of computing the price tieing 
for convenience only, and legally subject to alteration or to 
a return at any time to the original manner of ascertaining 
the monthly consumption.
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The appeal, in my judgment, should be allowed with 
costs in all the courts, and judgment entered for the 
plaintiff with the usual reference to the Master to ascertain 
the damages sustained by the plaintiff between the first day 
of December, 1897, and the thirty-first day of October, 1900. 
Upon payment of these damages, the Russell House will be 
entitled to retain possession of the electric fixtures in the 
pleadings mentioned, and the money paid into court either 
returned to the defendant or credited upon any judgment 
which may be recovered against him, as the Master may 
determine.
Girovard, J. (dissenting)—

I agree with the court below. I believe we should give 
effect to the two clauses, and that we do so by holding that 
during the first thirty-six months no cancellation of the lease 
can take place, but that it may be done after by either of the 
parties.

Appeal allowed with costs.
Solicitors for the Appellants : MacCrackcn, Henderson 

and AfcDougal.
Solicitors for the Respondent : O'Connor, Hogg and 

Magee.

[IN THE SUPREME COURT OF CANADA.] 
(APPEAL FROM THE COURT OF APPEAL FOR ONTARIO.)
Before SIR HENRY STRONG, C.J., GWYNNE, SEDGWICK, 

GIROVARD and DAVIES, J.J.
C. S. HOTCHKISS cl al. (Defendants) Appellants

WILLIAM ARTHUR WILSON (Plaintiff) el al. (Defendants) 
Respondents

Company promoting—Fraud in obtaining stock subscriptions 
—Liability of directors for acts done by agent for their 
benefit.

H., who was managing director of an incorporated company, was 
authorized by his board to secure the services of McK. to solicit 
stock subscriptions for the company. H. subsequently interviewed 
W. for that purpose, gave him a prospectus ot the company and
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stated that lie himself as well as each of the various directors had 
subscribed and actually paid for a large amount of stock. McK. 
also made similar statements to W., who subsequently gave his 
cheque #1,000 in payment for certain shares. This cheque, endorsed 
by H. as managing director and by E. as president of the company, 
was then deposited to the credit of ihe company, and the proceeds 
eventually used to pay certain salaries which hail been voted by the 
directors to certain of the promoters as officials of the company.' W. 
having tiecome aware that nothing had ever actually been paid 
in, brought action to recover the money he had thus paid on the 
ground that he had been induced to subscribe by false representa
tions regarding the financial standing of the company.

Held, that since E. and the other directors had authorized II. and 
McK. to act for them in obtaining W. *s subscription, and had received 
W.’s money, and had derived a profit from the fraud practised upon 
him, they were liable for the acts of II. and McK.

Judgment of the Court of Appeal for Ontario
CONFIRMED.

The defendants (other than the defendant company) were 
a syndicate formed for the purpose of purchasing a certain 
patent for advertising boards from the defendant Hotchkiss, 
and with the object of obtaining incorporation as a joint 
stock company in order to exploit this patent. Pending the 
receipt of Letters Patent, the defendants organized them
selves into a provisional board of directors, and Hotchkiss 
was appointed managing director. At a subsequent meeting 
of the lx>ard held in April, 1898, Hotchkiss was authorized 
“ to secure the sendees of Mr. J. T. McKay and such other 
persons as may be necessary to solicit stock subscriptions for 
this and local companies and for advertisements, subject to 
the approval of the board."

On 10 June, 1898, Hotchkiss saw the plaintiff, gave him 
a prospectus of the company, and suggested to him that he 
should subscribe for a number of shares, stating that the 
defendants other than himself had subscribed and paid for 
$5,000 worth of stock each, that he himself had paid in 
$25,000 for stock, that one Willoughby had paid $5,000 for 
a like purpose, and that there was then standing to the credit 
of the company in the Toronto branch of the Bank of Nova 
Scotia the sum of $50,000. The same day the defendant 
McKay spoke to the plaintiff about subscribing for stock, 
and made tlie same statements as had Hotchkiss regarding 
the affairs of the company, except that he did not mention 
the name of the bank in which the $50,000 was supposed to 
be deposited.
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On 26 July, 1898, (a few days before the Letters Patent 
were obtained) Hotchkiss had another interview with the 
plaintiff, who then (relying, as he swore, upon the state
ments that $50,000 had actually been paid in cash for shares 
subscribed for by the directors), took ten shares, and paid 
therefor $1,000 by cheque payable to the order of the com
pany. This cheque was endorsed by Hotchkiss as managing 
director, and Ellis as president, and was then deposited to 
the credit of the company. As a matter of fact nothing had 
previously been paid in for shares, and all that remained to 
the credit of the company at its bank was the balance of the 
money advanced by three of the directors for the expenses 
of obtaining incorporation. The company received its charter 
in August, 1898, and the salaries, which it had previously 
been decided should be given to some of its officers, were 
then paid, the plaintiff’s $1,000 being, in part, used for that 
purpose.

Subsequently plaintiff learned that no money had, in fact, 
been paid for the shares subscrilied for at the time that he 
had paid $1,000, and he therefore brought action to recover 
that amount, alleging that he had been induced to subscribe 
by false representations regarding the financial position of 
the company.

At the trial, judgment was given for the plaintiff, Armour, 
C. J., holding that the defendants Hotchkiss and McKay 
were acting as the authorized agents of their principals, the 
other individual defendants, when they made the misrepre
sentations in question. This judgment was confirmed by the 
Court of Appeal for Ontario, and the present appeal was 
taken from the judgment of that court.
11 November, 1901 :—

The judgment of the court was delivered by 
Sir Henry Strong, C. J. (oral) :—

We do not think that we should withhold our judgment 
in this case. It is to be regretted that an appeal was taken 
to this court considering the amount involved, the nature of 
the questions raised and the unanimity of opinions in the 
courts below, especially in the Court of Appeal.

I have 110 hesitation in saying that I am quite prepared 
to adopt the principle of law laid down by Mr. Justice 
Lindlev (Lindley 011 Partnership. 6th ed. p. 161), namely,
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that where false representations have lieen made by an 
agent in executing his mandate, though the principal has 
not directly authorized such representations, yet the rule of 
respondeat superior applies as in other cases, and it is not 
essential that the principal should have ratified or derived 
benefit from the act of his agent.

I am not sure that all my learned brothers will concur in 
this, but I am sure they will agree as to what Mr. Justice 
Moss finds to be the effect of the evidence, namely, that it is 
patent from the depositions that the principals, if they did 
not expressly authorize the statement made by their agents, 
did receive benefit from it in getting the money sought to be 
recovered by this action. I cannot do 1 letter than read an 
extract from the judgment of Mr. Justice Moss who says :

" It was essential to the plaintiff’s case that he should 
establish either that the appellants themselves were 
knowingly guilty of actual misrepresentations, on the faith 
of which he acted, or that they authorized Hotchkiss and 
McKay, or one of them, to act for them in obtaining the 
plaintiff s subscription, or that they received the plaintiff’s 
money or some of it ; or that in some way they derived a 
profit or lienefit from the fraud practised upon the plaintiff.
I think upon the testimony the plaintiff has succeeded in 
establishing the three latter propositions. ' ’

For myself I go further than this and say that neither 
express authority to make the representations,nor subsequent 
ratification nor participation in the benefits were necessary 
ingredients to make the appellants liable, though I agree 
with Mr. Justice Moss in his conclusion from the evidence 
that the latter element was in fact present here.

The appeal is dismissed with costs.
Editor's Notes ■—

The judgment in this case rests upon the well established 
rule that a principal is liable for the fraudulent act of his 
agent, acting in the course of his business.

Barwick v. English Joint Stoek llank (1867) L. R. 2 
Ex. 259.

Blake v. Albion Life Assuranee Society (1878) 4 
C. P. D. 94.
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It is not necessary to prove that the fraudulent act was 
done at the instance or with the privity of the principal.

Mackayx. Commercial Bank of New Brunswick, (1874) 
L. R. 5 P. C. 394

And an action will in like manner lie against a company 
for the fraud of its agent, acting as such.

Mackay v. Commercial Bank of New Brunswick, supra.
But the principal is not liable when his agent, without 

his command or knowledge, commits a fraudulent act for his 
own personal benefit, and not for the purpose of advancing 
the interests of his principal.

Thorne v. Heard (1895) App. Cas. 495.
British Mutual Bank v. Chamwood Forest Ry. Co. (1887) 

18 Q. B. D. 714.
Weir v. Bcll{ 1878) 3 Ex. D. 238.
And in such a case it is immaterial whether or not the 

person to whom (for instance) the fraudulent representation 
is made, believed that the agent was authorized to make the 
same.

Richards v. Bank of Nova Scotia (1896) 26 S. C. R. 381.
The principal is not liable when the agent is not acting 

within the scope of his authority. Thus a company is not 
liable for the fraudulent misrepresentations of its secretary, 
it not being within the ordinary course of the duties of the 
secretary of a company to make any representations what
ever on its behalf.

Newlands v. National Employers' Accident Association 
(1885), 53 L. T. 242.

Barnett v. South London Tramways Co. (1887), 18 
Q. B. D. 815.

When the principal Is responsible for the wrongful acts 
of his agent, the liability is a joint and several one with the 
agent, and either or both may be sued. But if a judgment
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is obtained in an action taken against the agent alone, it 
will (even though it remains unsatisfied) be a bar to any 
action against the principal.

Drinsmcad v. Harrison (1872) 7 C. P. 547.
Appeal dismissed with costs.
Solicitors for the Appellants : Kilmar, Irving and Porter. 
Solicitors for the Respondent Wilson : McEvoy, Pope 

and Perrin.
Solicitors for the Respondents, The Highway Advertising 

Company of Canada : Hanna and Burnham.

[IN THE COURT OF APPEAL FOR ONTARIO.]
Before ARMOUR, C.J.O., OSLER, MACLENNAN and 

LISTER, J.A., and LOUNT, J.
In re ARMY & NAVY CLOTHING CO.

Winding up—Assignee becoming liquidator—Bond for per
formance of duties—Liability thereunder.

H. was the assignee of the estate of an incorporated company under an 
assignment made by virtue of the Assignments and Preferences Act 
(Ontario). Winding-up proceedings were subsequently taken, and 
H. was then appointed liquidator, and the appellants in this case 
entered into a bond conditioned on the due performance by H. of 
his duties of liquidator. H. misapropriated certain monies which 
were in his hands as assignee at the date of the winding-up order, 
and which, by the terms of such order, he should have paid over to 
the liquidator. Held, that those executing the bond were liable for 
such monies.

Held, further, that the appellants could not now object to the juris
diction of the court to make the various orders in the winding-up 
proceedings ( which were recited in the bond itself) or to question 
the validity of the appointment of H as liquidator.

Held, further, that the appellants were entitled to bring this appeal from 
the order of the Master, fixing the amount of their liability under 
the bond.

Appeal dismissed w'ith costs.

The facts are fully set forth in the head note, and in the
judgment of Osler, J.A.

6 Nov., 1901.
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Armour, C.J.O.
The appellants were, in my opinion, entitled to appeal 

from the report of the Master fixing the amount of their 
liability under the bond given by them, and conse
quently this appeal is properly before us for adjudication.

The bond executed by the appellants contained recitals 
of all the orders made by the Court, and of the appointment 
of Henderson as permanent liquidator of the property, assets 
and effects, and the appellants executed the bond as security 
for the proper performance by Henderson of his duties as 
such liquidator and cannot now lie heard to object to the 
jurisdiction of the Court to make these orders or to the 
validity of the appointment of Henderson as such liquidator. 
The condition of the bond was “ that if the said Edward 
James Henderson, his executors, or administrators, or any 
of them do and shall obey all lawful orders of the said Court 
in respect of the winding up of the said company and shall 
duly account for what he, the said Edward Janies Hender
son, shall receive or become liable to pay as liquidator of 
the property, estate and effects of the said company, at such 
period and in such manner as the Court, or the said Master- 
in-Ordinary shall direct," then the obligation should be 
void, otherwise to remain in full force and virtue.

The effect of the several orders above referred to and of 
the appointment of Henderson as permanent liquidator, and 
the approval of the said liond, was that the property, estate 
and effects of the said company, theretofore in his hands as 
assignee of the said company, became the property, estate 
and effects of the said company in his hands as liquidator, 
and were property, estate and effects of the said company 
received by him as such liquidator within the condition of 
the bond, and which by the terms of the condition he was 
bound to duly account for at such period and in such man
ner as the Court, or the said Master-in-Ordinary should 
direct. Middleton v. Chichester, L.R. 6, Cli. 152.

I do not think that the mode adopted by him of keeping 
his bank account, or whether he kept the money realized 
from the property, estate and effects of the said company in 
his private account in the bank, or in an account opened in 
the bank in his name as liquidator, or whether he kept the 
money in his own possession, at all affected his liability for 
it as liquidator.
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The appeal should, therefore, lie dismissed with costs. 
Osler, J.A. : —

The first question is, What is the extent of the appel
ants’ obligation under their bond ?

The Ixmd was given as the security on the apixniitmeut 
of one Henderson as permanent liquidator of the Army & 
Navy Clothing Co. of Toronto (Limited). He was ap
pointed by order of the 4th April, 1898, subject to his giving 
security as required by the Act. The bond appears to have 
been executed 011 the 7th April, and it was approved by the 
Master-in-Ordinary on the 13th April, 1898. Henderson 
had been assignee of the estate of the company under an 
assignment made in pursuance of the Assignments & 
Preferences Act of Ontario, and as such had acted in admin
istering the estate, the assets of which had come into his 
hands. Then proceedings for winding up the company, 
under the Winding-Up Act of Canada, were taken, the result 
of which, so far as Henderson and these appellants are 
concerned, must be taken to lie that from the date of the 
order of the 16th March, 1898, hereafter referred to, the 
assignment under the Provincial Act was superseded. 
Henderson’s powers as assignee were at an end, and from 
the time his appointment as liquidator took effect his rela
tion to the estate was in the quality of liquidator only, and 
the appellants were security for him as such. The terms 
of their obligation are :—That if Henderson do and shall 
obey all lawful orders of the Court in respect of the wind
ing tip of the company, and shall duly account for what he 
shall receive or shall become liable to pay as liquidator of the 
property, estate and effects of the company at such jieriod 
and in such manner as the Court, or the Master-in-Ordinary 
shall direct, then the obligation shall be void.

Henderson thereafter actually transferred to his account 
as liquidator in the bank a sum of $7752.31, part of the 
assets of the estate in his hands, and for this sum, which he 
afterwards appropriated to his own use, the appellants are 
undoubtedly liable under their bond, unless some objection 
other than that which I am now dealing with is entitled to 
prevail. He had also received as assignee, and had in his 
hands when his appointment as liquidator took effect, the 
further sum of $1794 which, if the $1400 afterwards trans
ferred to his account as liquidator 011 the 28th May, 1898, 
lie not part of it, he never transferred to that account,
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although lie was and still is debtor to the estate iu respect 
of it. and the question is whether under the terras of their 
bond the appellants are liable in respect of this sum.

The respondents rely upon the order of the Divisional 
Court made oil the 16th March, 1898, which is recited in 
the bond, by which, among other things, it was ordered 
that the winding-up of the company should lx* proceeded 
with under a former order of the nth January, 1898, pro
ceedings under which had been stayed until further order. 
Following this is the further direction that “ the said K. J. 
Henderson, as assignee for the lienefit of creditors of, &c., do 
forthwith, on the appointment of an interim or permanent 
liquidator of the said company, deliver over to the interim or 
permanent liquidator of the said company all the assets and 
effects, books of accounts, paj>ers and documents of the said 
company now in his possession, and do account to the 
liquidator of the company for all the assets and effects which 
may have come into his possession as assignee of the 
company.'1

Henderson was a party to the action and matter in which 
this order was made. It was made 011 notice to him, and, 
as I have said, is recited in the appellants’ bond.

The $1794 in question was actually in his hands as 
assignee when his appointment as liquidator took effect, and 
the Master-in-Ordinary, 011 taking his accounts as such, 
charged him therewith with the other moneys which he had 
also misappropriated after they had been transferred to his 
liquidator’s account, and ordered him to pay it over to his 
successor in the office. The appellants’ contention is that 
Henderson never receded this sum as liquidator but always 
held it as assignee of the estate, and was a mere debtor 01 
defaulter in the latter capacity for whose omissions, debts 
or defaults the appellants are not liable. With this conten
tion I cannot agree. Whatever merit there might have been 
in it, if Henderson had been a defaulter in respect of this 
fund when the appellants’ bond took effect, it is devoid of 
force as applied to the facts. The fund was in existence 
then and afterwards, though it may have been standing in 
the bank at Henderson’s credit as assignee, or simply at the 
credit of his private account, and in either case it liecame 
his property as liquidator of the estate on the completion of 
his appointment as such and he was liable as liquidator under 
the terms of the bond to pay it when ordered to do so. And
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whatever may have been the account to the credit of which 
it was standing when he became liquidator, the moment he 
drew it out of that account he also received it as liquidator 
within the tenus of the bond. It could not be otherwise. 
His breach of duty in not depositing it to the credit of the 
liquidator's account could not absolve the defendants or 
entitle them to say, as they attempt to say, that until he did 
so he did not receive it as liquidator. Security given on 
behalf of a liquidator is not of so illusory a character as this 
contention, if well founded, would make it out to lx*. The 
liability of a surety is doubtless not to lie extended by 
implication or construction, but in the present case I 
think that which is sought to be impressed upon the 
appellants comes within the very terms of their obligation.

I refer to Meyers v. The United States (1839), 1 McLean 
493 ; Farrar x. United States (1831), 5 Peters 372 ; United 
States v. Boyd (1841), 15 Peters 187.

The remaining objections to the judgment amount only 
to this, that the Court had no jurisdiction to make the 
winding-up order so as to affect the administration of the 
trusts of the assignment. I do not assent to the soundness 
of this objection, but I think it is not open to the apjxllants. 
The orders made stand unreversed, and they entered into 
their bond on the footing of their being valid orders. And 
the winding-up proceedings have been carried on by the 
liquidator on that footing, and the liquidator's appointment 
was confirmed on the faith of the security offered by the 
appellants.

I think the appeal was competent, disagreeing with the 
respondents' contention in that respect, but I think that it 
must be dismissed with costs.

Appeal dismissed with costs.
Solicitors for the Appellants : Laidlaw, Kappellc and 

Bicknell.
Solicitors for the Liquidator : Ctute, Macdonald and 

Mein tosh.
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[IN THE SUPREME COURT OF BRITISH 
COLUMBIA.]

Before McCOLL, C.J., and WALK KM and MARTIN, J.J.

DRYSDALE (Plaintiff) Appellant

THE UNION STEAMSHIP CO. (Defendants) Respondents.

Carriers—Bill of Lading— Time limited for notice of loss—
Implied warranty of seaworthiness.

A bill of lading contained certain provisions limiting the liability of 
the carriers, and concluded with a clause to the effect that the 
owners would not be liable for any loss or damage to merchandise 
shipped on the vessel in question unless the claim on account of the 
same was made within one month from the date of the bill of lading. 
I)’s goods were damaged, the injury being occasioned by the 
nnseaworthiness of the vessel, but the demand for compensation 
was not made within the stipulated period. Held, that the condition 
as to time in the bill of lading only referred to the other matters 
and exceptions referred to therein ; and that, as the implied warranty 
of seaworthiness was both outside and antecedent to the bill of lad
ing, a claim for damages for breach of that warranty was not 
affected by the provision in the bill of lading that all claims should 
be made within one month.

Tattersall v. National Steamship Co. (/S8j) 12 Q.Il.D. 297, and 
Maori King v. Hughes (/.S'pj) 65 L. J. {]. n. /6S, followed.

Judgment of Irving, J., reversed, McCon, C. J., 
dissenting.

Appeal from judgment of Irving, J., delivered 24th 
April, 1901. The plaintiff, 011 5th June, 1899, shipped on 
defendants’ steamer, The Cutch, six cases of dry goods to 
be carried from Vancouver to Skagway. The bill of lading 
contained the following conditions :

“ The within goods are shipped and received subject to the follow
ing conditions :

“ If the consignee is not on hand to receive the goods, package by 
package as discharged, then the master may deliver them to the 
wharfinger or other party or person believed by said master to lie 
responsible, and who will take charge of said goods and pay the 
frieght on the same, or deposit them on the bank of the river, or other 
usual place for delivering the goods. The responsibility of said master 
shall cease immediately on the delivery of said goods from the ship’s 
tackles. ^

“ The steamer on which the within goods are carried shall have 
leave to tow and assist vessels ; to sail with or without pilots ; to 
tranship to any other steamer or steamers ; to lighter from steamer to
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steamer or from steamer to shore ; to deliver to other steamers, 
companies, persons or forwarding agents any of the within goods 
destined for ports or places at which the vessel on which 
they are carried does not call. The master and owners shall 
not be held responsible for any damage or loss resulting from fire at 
sea, in the river or in port ; accident to or from machinery, boilers or 
steam, or any other accident or dangers of the seas, rivers, roadsteads, 
harbors, or of sail or steam navigation of what nature or kind soever.

11 It is expressly understood that the master and owners shall not 
be liable or accountable for weight, leakage, breakage, shrinkage, 
rust, loss or damage arising from insecurity of package, or damage to 
cargo by vermin, burning or explosion of articles or freight or other
wise, or loss or damage on account of inaccuracy or omissions in 
marks or descriptions, effects of climate, or from unavoidable 
detention or delay, nor for the loss of specie, bullion, bank 
notes, government notes, bonds or consols, jewellery, or any 
property of special value, unless shipped under proper title or name 
and extra freight paid thereon.

“ Live stock, trees, shrubbery, and all kinds of perishable property 
at owner’s risk. Oils and all other liquids at owner's risk of leakage, 
unless caused by improper stowage.

“ It is hereby understood that wool in bales, dried hides, butter 
and egg boxes, and all other packages, must be, each and every 
package, marked with full address of consignee ; and if NOT so 
marked it is agreed that the delivery of the full number of packages 
as within mentioned without regard to quality, shall lie (teemed a 
correct delivery, and in full satisfaction of this receipt.

“ It is agreed that in settlement of any claim for loss or damage to 
any of the within mentioned goods, said claim shall be restricted to 
the cash value of such goods at the port of shipment at the date of 
shipment.

“ It is agreed that the person or party delivering any goods to the 
said steamer for shipment is authorized to sign the shipping receipt 
for the shipper.

“ On delivery of the goods within enumerated as provided herein, 
this receipt shall stand cancelled, whether surrendered or not.

“ In consideration of the goods being carried by the company at a 
reduced rate, it is expressly agreed and declared that the shipper 
waives and abandons any right accorded by Statute or otherwise, to hold 
the company responsible in any manner for the keeping, or safe or 
prompt carriage of the goods, and waives and abandons all advantage 
and benefit accorded by the Statute 37 Vic., c. 25 to the shipper, and 
himself accepts all responsibility for the safe keeping and carriage of 
the goods, and agrees to hold the company absolved and discharged 
from delays, damages, or losses from whatever cause arising including 
delay, loss or damage arising through from negligence or carelessness, 
or want of skill of the company’s officers, servants, or workmen, but 
which shall have occurred without the actual fault or privity of the 
company.
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“ It is expressly agreed that all claims against the said steamer or 
her owners for damage to or loss of any of the within merchandise 
must be presented to the master or owners thereof within one month 
from date hereof ; and that after one month from date hereof no 
action, suit or proceeding in any court of justice shall be brought 
against the said steamer or the owners thereof for any damage to or 
loss of said merchandise ; and the lapse of said one month shall he 
deemed a conclusive bar and release of all right to recover against 
said steamer or the owners hereof for any such damage or loss.”

The goods were damaged and plaintiff commenced an 
action but not within a month. The following is the 
judgment of

Irving, J. [who after setting out the facts proceeded :]

The goods were damaged on the voyage by salt water ; 
and I think there can be no reasonable doubt but that the 
salt water reached the goods by reason of the packing under 
the plate which covered the manhole in the top of the 
ballast tank blowing out. Having regard to the condition 
above set out it seems to me unnecessary to decide the point 
whether this leakage was unseaworthiness (which the 
defendants are supposed to warrant) or negligence against 
which they have provided by other conditions in their bill 
of lading.

It was argued (i.) that the plaintiffs were outside the 
bill of lading altogether; (2) that the words of exemption 
were not sufficiently clear and explicit ; and (3. ) that the 
bill of lading living in derogation of the provisions of Cap. 
82 of the Revised Statutes of Canada could not be invoked, 
that is to say, that it was contrary to public policy.

With regard to the third point, I think the answer is to 
be found in the maxim of cuilibct licet renun tiare jure pro sc 
in trod net0 and the case of The Gleng oil Steamship Co. v. 
Pilkington (1897), 28 S.C.R. 146 ; and as to the first and 
second grounds I can only refer to the language of the con
dition, that it was expressly agreed that all claims for 
damages which would include as well those arising from a 
breacli of the fundamental warranty of seaworthiness as 
those specifically mentioned in the exceptions, should be 
presented within one month and suit brought thereon within 
that period. Stringent as this condition is, it must prevail 
because the parties so agreed. Judgment for defendants 
with costs.
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The plaintif! appealed and the appeal came on for 
argument at Vancouver on 8th June, 1901, before McColl, 
C. J., Walkbm and Martin, J.J.

Cur. adv. vult.
Sir C. //. Tupper, K. C., and Gilmour, for Appellant.
Davis, K.C., for Respondent.

7TH November, 1901.
McColl, C. J. :—I think the appeal should be dismissed.
Walkem, J. :—On the sth of June, 1899, the plaintiff 

shipped several packages ot goods, under a bill of lading of 
that date, on board the defendant company's steamer Cutch 
for carriage from Vancouver to Skagway, and thence, by 
the usual available means, to Dawson, there to be delivered 
to one Fraser, his agent. O11 their delivery, the packages 
were found to be badly damaged by salt water. The 
plaintiff has, therefore, brought this action to recover his 
consequent loss, as it was due, as he alleges, to the unsea
worthiness of the steamer.

In addition to the ordinary exemptions as to liability for 
loss that are inserted in bills of lading in favor of ship
owners, the bill of lading in this case contains a special 
stipulation to the effect that the company is not to lie liable 
for any loss unless the claim for it is presented within a 
month from the date of that document. As a matter of fact, 
the present claim was not presented within that period.

On behalf of the company, unseaworthiness is denied and 
the atxwe stipulation pleaded as a bar to the action. Two 
issues are thus raised—one of fact, and one of law. But 
unsea worthiness being at the very root of the plaintiff’s case, 
it follows that if, in our opinion, it has not been proved, the 
legal question need not be considered ; and, e convcrso, if 
our opinion should lie to the contrary.

The case was tried without a jury ; and the court found 
as a fact *4 that the goods were damaged on the voyage by 
salt water," and 44 that there could be no reasonable doubt 
but that the salt water reached the goods by reason of the 
packing under the plate which covered the man hole in 
the top of the ballast-tank blowing out.” I agree with this 
finding as far as it goes ; but as it is not a direct finding of 
unseaworthiness, I must deal with that question and the 
evidence relating to it.
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With respect to unseaworthiness the following extract 
from Lord Blackburn’s judgment in Steel v. State Line 
Steamship Co. (1877.), 3 App. Cas. 72, at p. 86. serves, 
amongst other purposes, to indicate the real issue of fact 
involved in this case, and, consequently, the evidence 
applicable to it. It is “ quite clear,” his Lordship observes, 
“ that where there is a contract to carry goods in a ship, 
whether that contract is in the shape of a bill of lading, or 
any other form, there is a duty on the part of the person who 
furnishes or supplies that ship, or that ship's room, unless 
something lie stipulated which would prevent it, that the 
ship shall be fit for its purpose. That is generally expressed 
by saying that it shall be seaworthy ; and I think also 
in ... . contracts for sea carriage, that is what is 
properly called a 'warranty, ' not merely that they should 
do their best to make the ship fit, but that the ship should 
really 1>e fit.” Consequently, the only issue of fact is— 
Was The Cutch fit, on the 5th of June, 1899, for the purpose 
for which the plaintiff then engaged room in her ? Hence, 
much, if not all, of the evidence given at the trial as to 
antecedent fitness, or efforts to ensure fitness, for instance, 
in 1898, is irrelevant.

The captain states that the steamer left Vancouver for 
Skagway 011 the 5th of June, and had fine weather through
out the voyage. This at once disj»oses of the suggestion 
made by another witness that a rough sea, or unusual wash, 
might have forced the sea-cock, or the tank of the vessel, to 
leak. After a run of seventeen or eighteen hours, she 
reached Alert Bay and discharged some cargo, which, it is 
said, was in good condition. Before leaving the bay, the 
water ballast-tank was re-filled, by direction of the captain, 
with salt water from the sea-cock, after which the sea-cock 
was, apparently, but, as it turned out, not completely, 
closed, as he states, and as appears by the following entry 
in the log, on the 6th of June :—” Cargo damaged in after
hold by salt water. Opened Kgg Island 11.04. Upon 
examining into the same, the chief engineer told us that 
while pumping into the ballast-tank, some sea-weed got into 
the valve of the sea-cock causing it to leak after it was 
apparently shut off, and the consequence of which was the 
ballast-tank overflowed and a large quantity of sea water 
got into the hold. The pumps were started going, 
immediately, to clear the hold and, as further evidence 
shews, were kept going until the steamer reached Skagway.
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When the quantity of water was sufficiently reduced to 
permit of its being done, the leakage in the sea-cock was 
stopped ; but as to when this happened there is no evidence. 
From the fact that it was found necessary to keep the pumps 
going throughout the voyage, it is reasonable to infer that 
it happened when the steamer was well on her way, or near 
Skagway. The tank, I might state, could not lie reached 
at any time during the voyage for the purpose of being 
pumped out, as it lay in the bottom of the after-hold of the 
ship, and beneath its floor, on which all the cargo was 
stowed. A correct conception of what is meant by the sea
cock, and of its position and purpose, is necessary to properly 
appreciate the charge of unseaworthiness According to 
the evidence, there is a permanent hole in the hull of the 
steamer, about four feet below its water-line, large enough 
to admit of an inflow of salt water sufficient to fill the tank, 
if needed. This hole is covered on the outside of the hull 
by an iron grating of half-inch mesh, and is connected inside 
by a pipe, or tube, with the tank which is near by. In this 
pipe, the sea-cock, or, as it is termed by some of the 
witnesses, a “valve," is placed for the purpose, when 
necessary, of either letting the salt water into the tank, or 
shutting it off. An every-day example of the principle of 
its construction is that of the ordinary water tap.

Now’, it is beyond question, in view of the hull inspector's 
statement that the express purpose of the grating was “ to 
keep any dirt out—sea-weed, or anything else," that, as sea
weed entered the pipe and clogged the sea-cock, thereby 
causing it to leak, the grating was radically defective inas
much as its half-inch mesh was, obviously, too large for its 
purpose. Hence, the inspector’s opinion to the contrary, 
when certifying, in 1898, that the ship was, in effect, sea
worthy is of no value on this point. The leak was a serious 
one, for, according to the captain’s evidence and the log, it 
resulted in the overflowing of the tank and the mischievous 
and. naturally, incursive flow of “ a large quantity of water 
into the hold." The correctness of the statements of some 
of the witnesses to the effect that even if the sea-cock had 
leaked no damage could have been done if the tank were 
full, or partially so, must be admitted, as, at best, the w-ater 
in the tank would naturally have neutralized, in proportion 
to its quantity, the pressure of the in-coming leak. But 
this evidence was given on the assumption that the tank 
itself was sound, which was not the case. I, therefore,
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consider that the defective character of the grating is, in 
itself, clear evidence of uuseaworthiness.

I shall now deal with the condition of the tank, as the 
damage to the goods is mainly attributed to its having been 
materially defective from the outset. From the evidence it 
appears that it is on the bottom of the ship in the after-hold. 
It conforms to the shape of the ship, and is fourteen feet 
wide forward, and thence tapers aft for about sixteen feet to 
a point. It is three feet deep, and of twenty-five or thirty 
tons capacity. It is made of steel, and is flat on the top. In 
the top there is an oval man-hole twelve by sixteen inches, 
sufficiently large to admit of a man passing through it. The 
cover of the man hole is a flat plate of the same oval shape, 
but two inches wider in circumference. Without going into 
further details, the plate is fastened down by stud-bolts, 
that is to say, by bolts four and a half or five inches long, 
with screw threads at each end. These bolts, which are 
eight or ten in number, pass through the holes in the plate 
and corresponding holes in the top of the tank, and are 
secured inside the tank by being “ headed," and above the 
covering plate by ordinary nuts. Between the plate and the 
top of the tank, an endless oval piece of rubber, alxmt two 
inches broad and three-sixteenths of an inch thick, is 
placed. This is called a rubber joint. Before the rubber is 
placed in its position, holes are punched in it to correspond 
with the holes in the plate and top of the tank. It is then 
slipped down on the stud-bolts before the plate is placed 
over it ; and the plate is then tightened to the requisite 
degree by the upper nuts on the bolts. When the tank was 
examined in Skagway it was found that a portion of this 
rubber had been " blown out ; " in other words, the rubber 
was not sufficiently strong to resist the upward pressure of 
the sea water in the tank. There is evidence to the effect 
that the best quality of rubber available wras selected when 
the vessel was "re-modelled" in June, 1898: but there is 
also evidence, for instance, of Mr. Hardie, a witness called 
for the defence, to the effect that the quality, or durability, 
of such rubber can only be ascertained by using it, and that 
what may appear to be a good article as sent out by the 
manufacturer may turn out to be otherwise. This is common 
sense. Either he, or another witness, states that rubber is 
liable to become hard and brittle after more or less use, and 
that in such case it becomes useless. There is a diversity of 
opinion as to the durability of rubber, some witnesses stating



VOL. I.] DRYSDALE V. THE UNION STEAMSHIP CO. l6l

that it ought to last at least two years, while others take a 
different view of it, hut this is neither here nor there in view 
of the actual fact that the rubber in question was forced 
away from the stud-holes under a pressure of salt water 
which, it is almost needless to say, it was expected to more 
than withstand. A witness, who was employed alxnit two 
years and a half in the engine room of the Empress of India, 
a steamship of about 6000 tons, states that while so employed 
he never knew of any trouble having occurred with respect 
to the tanks, which were from 70 to 100 tons capacity, as 
the man-holes and sea-cocks were well looked after. It 
would apiiear that the rublier in question was never 
examined from the time it was placed in position, in 
June, 189S, until it was blown out twelve months after
wards. It seems to be a rule that l>efore a steamship leaves 
port her tank, if she has one, must lx* carefully examined. 
In this case, the examination was farcical, for the second 
mate states, with respect to his examination of the man hole 
of the tank, that he lifted the hatch above it and took a 
“glance" at it, and this, to my mind, is all that he 
actually did. He says he “ kicked " some of the nuts to see 
if they moved, and 011 further cross-examination is not 
sure how many he kicked, or whether he kicked any of 
them. A reference to his evidence will shew that from first 
to last it is, to say the least of it, most discreditable ; for, 
although he was present at the examination of the tank at 
Skagway, his memory is a blank with respect to its con
dition : and it is also a blank in respect to any facts that 
could possibly militate against his employers' interests. At 
all events, the fact remains that the rublxr in question was 
blown out by an ordinary pressure of the sea-water in the 
tank ; hence, it matters not whether the fresh water tests 
which were applied to the tank before the steamer left Van
couver were satisfactory or not. This disposes of a lengthy 
discussion before us as to the effect of the difference between 
the static pressure of fresh and salt water with different 
heads or levels. The fact that the tank was inaccessible 
from the time the steamer started until she reached Skag
way, owing to the stowage of the cargo above it, tends to 
shew that the cover of the man-hole could not have Ixen 
tampered with at any time during the voyage, and, conse
quently, that it xvas defective when the steamer sailed. On 
this ground, as well a< 011 the former ground with relation 
to the grating, I am of the opinion that the ship was un-



162 CANADIAN COMMERCIAL CASKS. [VOL. I.

seaworthy. In other words, the defect in the grating, as 
well as in the rubber joint in the man-hole, contributed, so 
to speak, to the mischief complained of.

Now, the implied warranty of seaworthiness was, as Lord 
Blackburn points out in the case I have referred to, a war
ranty, for instance, in the case of The Cutch, that she was 
seaworthy, or, in other words, not a "rotten' ship when 
the plaintiff engaged room in her. This engagement was, 
obviously, a matter antecedent to the delivery and stowage 
of the plaintiff's goods 011 board, and also to the signing of 
the bill of lading, which, with its specific exemptions, con
stituted the contract between the parties. It follows that 
as there is no exemption, as might have been the case, as to 
unseaworthiness, the plaintiff's charge of unseaworthiness 
is in no way affected by the terms of the bill of lading, as 
the special stipulation at the end of it, to which I have 
referred, can only lie read, as having relation to the previous 
matters contained in it. It seems to me that the decision 
in the case of Tat/crsallv. National Steamship Co. ( 1884), 
12 Q.B.D. 297, puts an end to discussion on this point. In 
that case there was a contract for the carriage of cattle from 
London to New York to the effect that the shippers should, 
amongst other things, be in 110 way responsible " for escape, 
disease or mortality, and that, under no circumstances, 
should they be liable for more than five pounds a head.” 
Several of the animals contracted a foot and mouth disease 
owing to the uncleanly condition of the ship liefore she 
started, and died from tile effects of it ; and it was held that 
the provision in the hill of lading limiting the defendants' 
liability to £5 a head did not apply to the implied warranty 
of seaworthiness, as the warranty was outside of the bill of 
lading, and antecedent to it.

In view of this decision, let us suppose that the special 
stipulation in the last clause of The Cutch's bill of lading 
were worded in the more comprehensive language of the 
stipulation in thr Tatter sail case, that is to say, that " under 
no circumstances ' ' should the defendant company be liable ; 
could the result have differed from the opinion expressed 
on the point in that case ? There is, therefore, only one 
inference to tie drawn from it, and that is, that the defend
ant company, notwithstanding the special stipulation I have 
referred to, is legally liable for the damage that occurred.
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As the question of damages was not dealt with by the 
Court below, the case would, necessarily, have to be sent 
for a new trial ; but, as counsel for both parties have agreed 
that, in the event of our finding that the steamship was 
unsea worthy, the amount of damages should lie $i ,476.18, 
judgment is to be entered for that amount, and the costs of 
this action and of this appeal.

Martin, J. :—
It is established by the evidence that the sea water 

flooded the ship by coming into the ballast-tank through a 
leaky sea-cock in the bottom of the ship, and, because of 
the man-hole of the tank not being properly secured 
(packed) escaped from the ballast-tank into the hold. The 
inflow of water was kept down by pumping and the sea-cock 
was finally properly closed, but in the meantime the water 
could not lx* prevented from flowing into the hold from the 
tank since it was impossible to get at the man-hole because 
of the cargo.

Now this was something not “ easily curable by those 
on board,” to quote the language of Lord Lindley in Ajum 
Coolant Hossen & Co. v. Union Marine Insurance Co. 
(1901), A.C. 362 at p. 371. a case reported since the argu
ment, and after considering the evidence in the manner 
directed by that case, I am satisfied as a matter of fact that 
The Cutch was unsea worthy when she sailed.

The question of law then arises—is the last exception in 
the bill of lading a bar to this action ?

It is admitted that liability for unseaworthiness may be 
excepted in a bill of lading—an example of a partial excep
tion will be found in The Cargo ex Laertes (1887), 12 P.D. 
187.

It is contended by the appellant's counsel that this 
exception must lx by express terms, and the respondents' 
counsel takes the ground that if that be the case the question 
of whether there has txen such an exception liecomes one 
of construction of the language used in the bill of lading, 
and contends that the exception here is wide enough to 
cover everything.

It will be noted that this exception is one as to time, and 
it is urged that not the liability itself but the result of it is
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what is excepted, and that after the loss has occurred and 
the liability has arisen from such loss, it does not matter 
how that liability arose—whether by negligence after sailing 
or unseaworthiness 011 or before sailing—that the two 
sources of liability are merged and no cause of action there
on can be enforced after the expiration of the time limit. 
It is admitted that there is an implied warranty of seawor
thiness, but it is contended that the appellant cannot be in 
a better position than if there were an express exception of 
unseaworthiness, and it is submitted that if there were such 
an exception nevertheless the time limit is a bar, because 
the clause invoked deals only with what results from that 
liability which has arisen.

The contention is certainly ingenious and plausible, and 
our attention his been called to an expression used by Lord 
Justice Collins in Queensland National Hank x. Peninsula 
and Oriental Steam Navigation Co. (1898), 1 Q.B. 567 at p. 
571, wherein he said that in that case there was no *1 magic ” 
in the word “unseaworthiness.” Hut nevertheless it is 
clear from the judgments in Steel v. State Line Steamship 
Co. (1877), 3 App. Cas. 72, 4 R.C.., 717; The Cargo ex 
Laertes, supra; Gilroy, Sons & Co. x. Price & Co. (1893), 
A.C. 56 ; Maori King x. Hughes (1895), 65 L.J., Q.B. 168, 
and others, that in those cases at least there is something 
akin to “ magic” in the sense that term is used by the Lord 
Justice, because, as Lord Justice Smith says in The Maori 
King, p. 172. different considerations apply to a contract to 
carry goods by sea from those which apply to one to carry 
by land. What we have to do, as the last mentioned learned 
Judge also said in Tattersatl v. National Steamship Co. 
(1884), 12 Q.B.I). 297 at p. 301, is to ascertain “the true 
meaning of a very special bill of lading ; ” and how can that 
true meaning be ascertained unless the question of sea
worthiness was fairly presented to the minds of the con
signor and owner ?

If this were an ordinary contract, it might very well lie 
that, because the penultimate clause takes away any right of 
action for loss or damage by the shipowners' officers and 
servants occurring without said owners' actual fault, there
fore the last clause must apply to liability of all other kinds, 
otherwise the clause itself would have nothing to take effect 
on. But that does not dispose of the matter because the 
further question arises—admitting the exceptions, to what
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period of time do they relate ? The respondent contends to 
“ all times,'' just as it was similarly contended in Tattersalï s 
case to apply to all “circumstances." After a full con
sideration of this bill of lading, and of the cases cited, 1 
have come to the conclusion that Lord Justice Smith 
supplies the answer in The Maori King at p. 172 :

“I11 my opinion, there is the implied warranty, which 
I have mentioned, and I think that the exceptions all apply 
after the ship sets sail. They are exceptions during the 
voyage, when, if any of the matters mentioned take place, 
the shipowner is not to tie liable. Hut if there is, as I think 
there is, an implied warranty that the machinery shall lie 
fit for its purpose when the ship sets sail, then the excep
tions do not apply, and are no answer to a claim by the 
owner of the goods founded on the original unfitness of the 
machinery "—in the present case—unseaworthiness.

Taking this view, the case of Moore v. Harris ( 1876), 1 
App. Cas. 318, particularly relied on by the respondent, does 
not afford us much assistance, though it is otherwise a deci
sion of much commercial value. I11 my opinion the apical 
should be allowed with costs.

Appeal allowed, McColl, C.J., dissenting.
Solicitors for the Appellants : Tapper, Peters & Gihnour.
Solicitors for the Respondents : Davis, Marshall & 

Macncill.

Editor's Notts i —
There is always the implied warranty on the part of the 

owner that his ship is seaworthy,—that it is in a proper 
condition to take the cargo in question on the voyage con
tracted for.

Steel v. State Line Steamship Co. (1877) 3 A. C. 72.
Thus where the cargo is one of frozen meat there is an 

implied warranty that the refrigerators are capable of doing 
what will reasonably be required.

The Maori King v. Hughes, (1895) 2 Q. B. 550. See 
also, Tatter sail v. National Steamship Co. (1884) 12 
Q. B. D., 297.
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Moreover this implied warranty of seaworthiness is an 
absolute warranty, and theiefore the owner is liable if the 
ship is not seaworthy at the commencement of the voyage, 
even if he has done his best to make her so, and the defect 
is latent.

The Glenfruin (1885) 10 P. D. 103.
And a clause in the bill of lading excepting the owner 

from liability for ‘ ‘ defects latent on beginning the voyage 
or otherwise” does not relieve him from liability for a defect 
patent to himself at the commencement of the voyage.

Cargo Waikato v. New Zealand Shipping Co. (1899) 1 
Q. B. 5fi-

And when the voyage is in stages the implied warranty is 
that the ship shall lie seaworthy at the commencement of 
each stage.

Thin v. Richards & Co. (1892) 2 Q. B. 41.
And this warranty, in such a case, includes a condition 

that at the commencement of each stage of the voyage the 
vessel shall lie supplied with the amount of coal necessary 
for the completion of that stage.

The Vortigern (1899) 80 L. T. 382.
But after the commencement of the voyage the implied 

warranty does not extend to latent defects.
The Rona (1884) 51 L. T. 28.
In the American case of Rowring v. Thebaud, 56 Federal 

Rep. 520, it was held that an exception in a bill of lading as 
to the perils of the sea and navigation did not affect the 
owner’s liability for damages caused by a breach of the 
implied warranty of seaworthiness.
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[IN THE COURT OK KING'S BENCH FOR 
MANITOBA].

Before KILLAM, C.J.
THE GLOBE SAVINGS AND LOAN COMPANY

THE EMPLOYERS’ LIABILITY ASSURANCE 
CORPORATION.

Policy of guarantee insurance— Condition that insured should 
furnish proof of loss satisfactory to insurer—Expense of 
insured {the employer) prosecuting employee at request of 
insurer.

Where ;i condition in a policy of guarantee insurance required the 
employers to give the insurers immediate lattice in writing of the 
discovery of any fraud on the part of the employee, and the 
employers did immediately communicate such information to the 
insurers, hut did not give any formal notice of same, and the 
insurers then took steps themselves to find out the exact facts, it was 
held that the insurers had thereby waived their right to the strict 
performance of this condition.

Held, further, that a condition requiring the furnishing of proof of 
loss to the satisfaction of the insurers did not cotiqiel the employers 
to establish to the satisfaction of the insurers themselves their 
absolute liability under tlv* policy.

Where in the application for the jiolicv the insured had stated that the 
pass-books and bank-books in which the employee made entries 
would be checked by the head office everv month, it was held that 
the insurers had a right to relv upon such statements, and that if 
the course thus indicated was not in fact followed, the insurers 
would, on equitable grounds, thereby be discharged from liability,— 
apart altogether from the question whether or not the incorporation 
of the application in the policy effected a warranty that the 
employers would have such examination made.

When the informal communication of loss was made, the insurers, 
under a term in the policy, required the employers to prosecute the 
employee. The employee was convicted for various offences ; some 
of which were committed after the first communication by the 
insured to the insurers. Held, that independently of the condition 
in the policy, the insurers were bound to reimburse the employers 
for all reasonable expenses incurred in connection with the 
prosecution of the employee for fraudulent acts done prior to the 
date when the insured first gave the insurers information of the loss.

Akgved: 10th November, 1900.
Decided : 24th April, 1901.

The facts are fully set forth in the judgment.
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Action upon a guarantee policy by which the defendants 
engaged, subject to certain conditions, to reimburse the 
plaintiffs for any pecuniary loss, to the amount of $3,000, 
sustained by the plaintiffs by any fraud or dishonesty of one 
Young, a local agent of the plaintiffs, which should amount 
to larceny or embezzlement. The main defences were that 
some of the conditions precedent to the liability of the 
defendants had not been fulfilled, or were not proved to 
have been fulfilled, and that by certain acts and omissions 
on the part of the plaintiffs, or their officers, the policy 
liecame void as against the defendants.
Killam. C. J. :—

This is an action upon a guarantee policy of the Em
ployers' Liability Assurance Corjioration (Limited), to 
which I shall refer as “ the corporation," agreeing, subject 
to certain conditions, to reimburse the Glolie Savings and 
Loan Company, of which I shall speak as “ the company,M 
for any pecuniary loss to the amount of $3,000, sustained 
by the company by the fraud or dishonesty of one Young as 
local agent of the company at Winnipeg, which should 
amount to emliezzlement or larceny.

The policy was put in evidence without proof and with
out objection ; it has been treated throughout the trialas 
a valid agreement binding, according to its terms, upon the 
corporation, and I assume it to lie so. It is upon a printed 
form which I think I am justified in inferring to have lieen 
furnished by the corjx>ration. The printed form sets out 
that the corjxmition has caused the agreement to lie signed 
by the Canadian Manager and Attorney, acting under 
power of attorney, and purports to lie signed by “ F. 
Standiffe, Manager and Attorney for Canada," and by "C. 
W. I. Woodland, Chief Agent for Ontario." The latter 
description appears not to have formed part of the original 
form, but to have been stamped upon it subsequently, and 
one can hardly infer from it any particular authority in Mr. 
Woodland or any recognition of him by the corporation in 
any capacity. O11 the face and on the back of the policy 
K. Stancliffe's name is given as that of the Manager and 
Attorney for Canada. It is shown that, during the period 
of the events affecting this action, he acted as such manager 
for Canada, and his signature to the policy is proved. 
There is 110 evidence of the contents of the jxnver of 
attorney appointing him.
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The principal office of the corporation is in London, 
England. The principal office for Canada is in Montreal, in 
the province of Quebec. Mr. Woodland acted as agent of 
the corporation in Toronto, in the province of Ontario, but 
the extent of his powers and authority does not appear.

Young was engaged as agent of the company at Winni
peg, in this province, in March or April, 1896. He was 
formally appointed by a written document, dated the 22nd 
April, 1896. The head office of the company is at Toronto, 
in the province of Ontario, and the general manager of the 
company is Mr. Day, who, prior to Young's appointment, 
had been the company's agent in Winnipeg, where Young 
had been in some way associated with him in the real estate 
business. As local agent of the company, it was Young’s 
duty, inter alia, to collect moneys payable to the company 
upon mortgages, taxes and insurance premiums unpaid by 
mortgagors, rents or purchase money of property mortgaged 
to the company and leased or sold by it, and instalments 
payable by shareholders of the company upon its capital 
stock, and to deposit such moneys to the company's credit 
in a local bank. He did collect large sums, and is clearly 
shown to have committed in reference thereto acts of fraud 
and dishonesty amounting to embezzlement or larceny. 
There is prima facie evidence that the company sustained 
loss thereby.

The main defences are that some of the conditions prece
dent to the liability of the corporation were not fulfilled, or 
were not proved to have been fulfilled : and that facts 
existed under which the policy became void as against the 
corporation.

One condition precedent was that "on the discovery of 
such fraud or dishonesty the employer shall immediately 
give notice thereof in writing to the corporation at its chief 
office in Montreal, .stating the mini tier of policy, cause, 
nature and extent of loss, and the address, if known, of the 
employed."

For the company it is claimed that the first discovery on 
its part of any act of fraud or dishonesty on the part of 
Young arose out of information acquired by Day 011 the 
9th February, 1898, that Young had not made a satisfactory 
adjustment of his accounts for the previous month. This 
information he gave to Woodland verbally on the 10th
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February, and by letter dated nth February. Woodland 
transmitted it to Stancliffe by letter dated 12th February, 
giving the name of Young and tile number of policy. 
Apparently no formal notice, fully complying with tin con
dition, was ever sent by the company to the head office of 
the corporation at Montreal.

It is evident that the company had not the information 
which would enable it to give such a notice at once upon 
making the initial discovery. It could not be aware of the 
cause, nature or extent of the loss without considerable 
investigation. The parties must be taken to have contem
plated the probability of such a case, and the word “ imme
diately ” must be construed accordingly. Correspondence 
ensued. A statement of sums claimed to have been appro
priated by Young and the names of parties from whom 
various of these sums were said to have been collected was 
forwarded by the company to the Montreal office of the 
corporation. Agents and solicitors of the corporation 
investigated the books and papers of the company and asked 
for and obtained various proofs. The corporation did get 
immediate notice of the fact of loss, and was evidently 
satisfied to waive exact compliance with the condition as to 
notice, obtaining the information in these various ways. I 
think that I may properly infer that the chief officer of the 
corporation in Canada, in charge of the office where the 
notice was to be given, had power to waive, and that he did 
waive, any further performance of the condition.

The question of the fulfilment of the conditions as to 
proof of the claim is one of greater difficulty. The main 
provision is that the employer is to “ furnish his claim, 
with such full particulars thereof as shall prove to the 
satisfaction of the coronation the cause, nature and extent 
of the loss he has sustained and the correctness of his 
claim." To this is added the following clause :—

" On condition, also, that the particulars furnished by 
the employer in proof of his claim shall include all rea
sonable verification of the statements made in his written 
proposal or statement above mentioned, and of the com
pliance therewith, and shall be all or any of them verified 
by affidavits duly certified if required by the corporation."

Now, the onus is certainly upon the company to show 
performance of these conditions. But it must be borne
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in mind that the language is that of the corporation par
ticularly, and that, where the guarantor has taken up a 
hostile attitude, the onus is a very heavy one. The condi
tions should be construed as strictly as their language 
reasonably permits, and the court must be very astute to 
draw inferences in favor of a party who has to prove the 
opinion of his opponent under such circumstances.

As early as was reasonably possible the company did 
furnish its claim, with considerable details. After some 
correspondence on the subject, in which the burden of doing 
so was thrown upon the company, the latter procured the 
prosecution of Young to conviction for the theft of moneys 
collected and appropriated by him in the course of his em
ployment. Agents and solicitors of the corporation were 
given the opportunity to examine the books, accounts and 
other records of the company, and they made requisitions 
for proof upon certain points. The evidence was there to 
satisfy them, and I consider that I may projierly infer from 
the circumstances and the requisitions made that they were 
satisfied that the cause of the loss was Young’s wrongful 
and fraudulent appropriation of the moneys of the com
pany, and that the nature of the loss was a loss of money 
collected by the company’s agent for it. As to the extent 
of loss, from the fact that no further proof was asked upon 
this |H>int I inter that they were satisfied of the extent of 
the loss. And I infer that they were satisfied of the cor
rectness of the claim in the sense that they were satisfied 
that the company had sustained loss by the fraud and dis
honesty of Young in the course of the employment in 
which the corporation was guarantor for him and amounting 
to embezzlement.

There is in the policy a condition that, if any difference 
shall arise in the adjustment of a loss, the amount to be 
paid by the corporation shall be ascertained by arbitration. 
This indicates that there can l>e a liability under the policy 
without the correctness of the claim in amount being estab
lished to the satisfaction of the corporation otherwise than 
by the award of arbitrators. The parties have agreed to 
waive the condition as to arbitration and to have the ques
tion of the amount of liability (if any) determined by the 
Court. This involves a concession of the right of action 
without proof that the corporation was satisfied of the 
correctness of the claim in respect of amount.
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It does not appear to me that the condition should lie so 
construed as to require the employer to establish to the 
satisfaction of the guarantor the absolute liability of the 
latter and the absence of any defence. This would be to 
make the guarantor almost an absolute judge in his own 
cause on all points, a position which cannot be considered as 
intended to any greater extent than the language of the 
contract distinctly calls for.

In pursuance of some arrangement or understanding 
between Woodland and a former manager of the plaintiff 
company, Day applied to Woodland, after Young’s appoint
ment, for a policy of guaranty. The result was the filling 
up of a print'd form of the defendant corporation, styled 
“Employer’s Proposal.” This began with a communica
tion. dated April 28th, 1896, addressed in the name of 
Stancliffe to Day as manager of the Globe Company, 
as allows :—

“ Mr. Frederick S. Young, of Winnipeg, having applied 
to this corporation for a guarantee in your favor of $3,000, I 
have to request that you will be good enough to reply as 
fully as possible to the questions below, as your answers and 
the declaration appended will form the basis of the contract 
between you and the corporation.”

Then followed a series of questions, answers to which 
were filled up in Day’s office by Woodland upon information 
from Day. At the bottom was the following :—

“ I declare that the above statements are true and I con
sent that the above replies shall lie taken as the basis of the 
contract between us and the above named corporation,” 
which was signed ‘‘Globe Savings & Loan Co., E. W. 
Day, Man.,” with the date ‘‘28, 4, ’96.”

Among the questions and answers were the following

“2. Is the applicant at present in your employment, 
and, if so, how long and in what capacity have you employed 
him ?1 ’ Ans. “Just engaged as agent. ’ ’

* ‘ 3. Have you always been satisfied with his conduct and 
honesty, and have his accounts always been correct ? ” Ans. 
" Yes, so far as I know.”
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“ 7. With resjiect to the duties and responsibilities of 
the applicant, please reply as fijjly as possible to the follow
ing questions :—

“ (c.) What is the largest sum which he will have in his 
hands at any one time, and for how long ? M Ans. “*$300 
to Si ,000, two or three days.”

“ (d.) Is he required to give printed receipts from a book 
with counterfoil ? If so, how often will the counterfoils be 
examined and checked ? ” Ans. “ Receipt pass book when 
money is paid him. checked monthly by head office list.”

“ (e.) How often will you require him to render an 
account of cash received and pay the same to you ? ” Ans. 
“ Monthly.”

“ ff.) Are moneys to lie paid into the bank by appli
cant ? If so, how often will the bank l>ook tie inspected 
and checked?” Ans. 11 Yes. Monthly by head office.”

” (g.) How often will you balance his cash accounts, and 
how will you check their accuracy ? Please explain fully.” 
Ans. “ Monthly by office records.”

“ (h.) Will the balance in his hands, if any, lie counted 
and paid over, or how dealt with ? ” Ans. “ No balance.”

“14. Are you aware of any reason why this guarantee 
for applicant’s honesty should not be granted?” Ans. 
“ No.”

This is evidently the employer’s ‘‘ written proposal or 
statement” referred to in the second condition respecting 
proofs and in the policy generally.

The policy is expressed in its body to have been granted 
in consideration of a certain payment of money and “ of the 
statements, representations and agreements made by the 
employer in his written proposal or statement which is hereby 
made a part of this agreement.”

One of the conditions of the policy is as follows : “And 
this agreement is entered into on the further condition 
that, if during the continuance of this agreement .... 
any change shall lie made in the said employment which 
shall have the effect of making the actual facts differ from 
the written projiosal or statement hereinbefore referred to, 
in any respect, without notice thereof being given to the
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corporation at its chief office in Montreal, and the consent 
and approval, in writing, of the Canadian manager and 
attorney obtained thereto, or if any suppression, mis-state
ment or material omission shall have been made by the em
ployer in his proposal, or at any other time whatever, of 
any fact affecting the risk of the corporation, or in any 
claim, made under this agreement, or if the employer has 
entrusted, or shall continue to entrust, the employed with 
money, securities, or other evidences of value, after having 
discovered any act of dishonesty or fraud, this agreement 
shall be null and void. and all premiums paid thereon 
forfeited to the corporation."

It would seem convenient to discuss somewhat the effect 
of the "proposal" and the interpretation of the other 
provisions of the policy relating thereto in connection 
with the condition requiring certain proofs with reference 
to it.

In the absence of special stipulations or special circum
stances, the following principles are applied in equity to 
contracts of suretyship or guarantee for the honesty of an 
employee :—

Misrepresentation by the employer of m .rial facts 
inducing the contract entitles the surety to id the con
tract ; but mere non communication of fa prior to the 
making of the contract. does not vitiate it ..css occurring 
under such circumstances as to he fraudulent towards the 
surety : Hamilton v. Watson, 12 Cl. & K. 109; North 
Hrifish Insurance Co. v. Lloyd, 10 Kx. 523 ; Given v. Homan, 
3 Mac. & O. 378, 4. II. L. C. 997 : Blestv. Broun, 4 DeG. F. 
& J. 367 ; Greenfield v. Edwards, 11 L. T. 663. Any 
alteration, without the surety’s consent, of the contract or 
terms of employment, affecting materially the situation of 
the surety, discharges him : McTaggart v. li aison, 3 Cl. & 
F. 525 ; Watts v. Shuttleworth, 5 H. & X. 235, 7 H. & N. 
353 ; Calvert x. London Docks Co., 2 Keen, 638 ; Given v. 
Homan, supra ; Smalt v. Currie, 23 L. J., Cli. 746. Blest 
v. Brown, supra.

Where the contract of suretyship is entered into in 
consideration of an agreement by the employer with the 
surety to perform some act material to the protection of the 
surety, performance of this agreement is a condition of the
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liability of the surety: IVatts v. Shuttlcworth, sup»a ; 
Watson v. At cock, 22 L. J. Ch. 858 ; Laurence v. Walmsley, 
12 C. B., N. S. 799.

Otherwise, the mere passive inactivity of the employer, 
his neglect to examine or check the employee’s accounts or 
to enforce payment by him, does not discharge the surety ; 
there must lie some positive act done by the employer to the 
prejudice of the surety, or such degree of negligence as to 
imply connivance and amount to fraud : Me Taggart v. 
Watson, 3 Cl. & F. 525 ; Creighton v. Rankin, 7 Cl. & K. 
325; Dawson x. Lawcs, Kay, 280; Blacky. The Ottoman 
Bank, 15 Moore P. C. 472.

Benham v. The United Guarantee and Life Ass. Co. 
7 Ex. 744, was an action at law upon a policy of guarantee 
in favor of the treasurer of a literary institute, agreeing to 
reimburse the treasurer for any loss to be sustained through 
want of honesty of the secretary of the institute. The 
declaration alleged that the policy recited that, as a basis of 
the contract of guarantee, the plaintiff had lodged at the 
defendant’s office a certain statement or document in writing, 
described as Employer’s Guarantee Proposal, containing, 
among other things, a declaration, signed by the plaintiff, 
of the truth of the answers thereby given to the 
questions therein contained, and that the policy witnessed 
that, relying on the truth of the declaration contained in 
said statement or document, the defendants agreed, &c. It 
was also alleged that, by the terms of the policy, it was to be 
subject to the rules of the company, one of which was that 
“ Any fraudulent mistatement or suppression in any 
declaration in consequence of which a policy of guarantee is 
granted by the company renders such policy void from the 
beginning.” One of the questions was, “ The checks which 
will be used to secure accuracy in his accounts, and when 
and how often will they be balanced and closed?’’ The 
answer was, “Examined by finance committee every fort
night.” The declaration alleged the truth of all the 
answers. There was a plea setting up the answer which I 
have stated, and alleging that the finance committee had 
neglected for twenty-six fortnights to examine the accounts. 
On demurrer, the plea was held bad. Ily analogy to state
ments on which policies of insurance are issued, the Court 
considered that the answers in such a collateral document 
were representations and not warranties.
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I11 Towle v. The National Guardian Assurance Society, 
3 Giff. 42, 30 L. J, Ch. 900, a policy of guarantee for a 
collector of taxes had been issued after another officer of 
the employing body had stated, in answer to questions 
proposed by the company, that the largest sum to lie held 
by the collector would be from /100 to ,£200 not longer than 
a week, and that the collector’s accounts were checked 
weekly by the surveyor of taxes and the balance then agreed 
on would be paid over. The policy contained a condition 
that misrepresentation, whether from false statement or 
suppression of truth or any other cause, in consequence of 
which the policy was granted, would render the policy void 
from the beginning.

Sir John Stuart, V. C., held that the answers were 
merely representations by a third party, and not warranties, 
and, considering them as given bonaJide, and to indicate 
merely the intention when they were given, he held the 
policy binding. On appeal, Sir J. L. Knight Bruce, L. J., 
considered the policy void, both because the answers were 
not true when made and also because the course of business 
indicated by them was subsequently disregarded. Sir George 
Turner, L. J., agreed with him as to the answers being 
untrue, but expressed no opinon as to the effect of the 
neglect to comply with them subsequently.

In the case of The Harbour Commissioners of Montreal 
v. The Guarantee Co. of North America, 22 S. C. R. 542, it 
was held that the neglect of the employing txxly to 
check the accounts of the employee as indicated in 
the answers to preliminary questions discharged the surety 
from liability. It appears more particularly from the report of 
the case in the lower Court, Q. R 2 Q. B. 6, that the policies 
were subject to special conditions requiring the business to 
be conducted as the answers indicated.

The present case differs from all of these. In Benham v. 
The United, etc., Co., there was merely a demurrer to a plea 
at law. No equitable principle was involved. The court 
was oppressed by the idea that to hold that the answers 
amounted to warranties would require the application of the 
doctrine of the insurance cases, under which the warranties 
must be strictly and absolutely complied with. The com
pany’s rule, incorporated in the policy, applied, in its terms, 
to a fraudulent mis-statement or suppression only. Having
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to ascertain the intention of the parties—and not to apply 
any equitable principles arising out of their relations—the 
Court might well hold as it did.

In Towle x. The National, etc., Society, Sir John Stuart 
followed the Benham case in holding the answers to tie 
representations, and not warranties. He considered them 
to be but representations made by a third party, and not by 
the employers ; they were, therefore, in his view, not a part 
of the contract or of the consideration.

On the other hand, the Montreal Harbour Commissioners' 
case turned on express provisions not found in the policy 
now in question. Here the proposal was signed in the name 
of the company by its manager. In accepting and suing 
upon the policy, the company acknowledges the manager’s 
authority to make the proiiosal for it. The policy was 
granted in consideration, partly, of the statements, repre
sentations and agreements contained in the pro|x>sal, which 
was declared to tie a part of the agreement.

The questions and answers may be divided into three 
classes, as relating to ( 1 ) Existing facts, (2) Young', future 
duties, (3) Company’s future course.

Mis-statements and omissions of existing facts are 
specifically dealt with in an express condition. So, also, is 
a change of employment having the effect of making the 
actual facts differ from the written proposal. It may lie 
possible to treat the expression “ change of employment” 
as covering a change in the duties of the employee, not 
involving his employment in a different capacity or an 
alteration in his contract with the company. Even so, the 
company cannot be treated as having contracted for his 
strict performance of his duties. The utmost obligation 
that could lie laid upon the company, whether by virtue of 
contract or in equity, would tie that it should not expressly 
or by tacit concurrence assent to an alteration in the duties 
set out in the proposal. I doubt if even knowledge and 
passive endurance of his breach of those duties, not 
evidencing such concurrence therein as to effect an alteration 
and not amounting to notice of an act of fraud or dishonesty, 
w'ould relieve the surety.

But when we come to the course indicated as that to be 
followed by the company, it seems to me to be but an
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inadequate protection of the surety if the court holds that 
the proposal indicated only the intentions of the company 
and its officers at the time of making the proposal. Whether 
we are or are not to construe the incorporation of the 
proposal in the policy as constituting a warranty by the 
company that it will adhere to the course indicated by the 
answers, it appears to me, that, upon principles of equity, 
the surety should be considered as discharged by a departure 
from that course materially contributing to a loss insured 
against. Such a case would seem to come within the 
principle of Lawrence v. IValmcs/ey, 12 C. B. N. S. 799. A 
failure to use the checks and safeguards set out as intended 
to lie used would seem as injurious as parting with a more 
definite security. I am strengthened in this opinion by the 
view which Lord Justice Knight Bruce took of Towle v. 
The National, etc., Society.

Having indicated these opinions, I turn back to the 
second condition respecting proofs of loss. That required 
‘ ' all reasonable verification of the statements ' ' in the pro
posal and of “ the compliance therewith.” The particulars 
in proof of loss were to include such verification, and wrere 
to be ” verified by affidavit if required by the corporation.” 
Several questions seem to arise upon the interpretation of 
this provision. It appears to me that the latter portion. 
“ if required by the corporation,” relates only to the affi
davit. Some verification of the statements in the proposal 
and of the compliance therewith is absolutely required.

Then there is a question whether the second condition 
as to proofs is separate or is a modification of the first, so 
as to require that specific evidence as part of the evidence 
of the ' ‘ cause ’ ' of the loss or of the 1 ' correctness of the 
claim.” This is a material question since the latter con
struction w’ould require not only such verification as the 
court considers reasonable, but such as satisfies the cor
poration.

I incline to the view' that it should be considered as 
separate and independent, requiring something additional. 
It is to be 1 ‘ all reasonable verification ; ” that is all that it 
is in faci reasonable to require. Proof to the satisfaction 
of the corporation should not be exacted unless clearly 
stipulated for. Where the construction is doubtful, it 
should be against the alternative requiring such proof.
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Something more than proof of facts and intention exist
ing when the proposal was made is necessary. “ Com
pliance therewith ” must mean subsequent compliance with 
the indicated future course. What is meant by “ the com
pliance therewith ? " Is it that the employer must prove 
that there has been in fact compliance in every respect ? 
Or must he prove merely to what extent there has been 
actual compliance ? I incline to the latter view. It cannot 
be that the employer must have proved, in order to recover 
on the policy, that the employee has complied in all respects 
with the course indicated as that to be followed by him, 
when his departure from that course may l>e a part of the 
very acts of fraud or dishonesty sued for, or the means 
whereby it has been committed or concealed. And it does 
not seem that one can divide up the proposal and prove only 
compliance by the employer.

After an examination of the books and papers of the 
company, the solicitors for the corporation wrote to Mr. Day 
for further proofs. They asked for “ your statutory decla
ration verifying the statements contained in the company's 
proposal for the guarantee bond herein. " They stated that 
they desired “such statutory declaration to have special 
reference to your knowledge or the knowledge of any of the 
officers of the company." respecting certain matters. The 
first two of these were alleged irregular or fraudulent acts 
of Young prior to his employment by the company. The 
third was an alleged practice on Young's part of depositing 
the company’s moneys in another bank than the one in 
which he was directed to deposit. The fourth was an 
alleged practice of Young to make deposits in the com
pany’s bank by his own cheques on another bank for which 
there were no funds and which were subsequently charged 
back. The others were certain specific instances of the last 
mentioned j ractice.

They also asked for certain specified statements of 
account alleged to have been forwarded by the company’s 
bank to Day and all vouchers sent down by the bank with 
these statements, particularizing debit slips charging up 
Young’s dishonored cheques.

Day sent to the solicitors a statutory declaration deny
ing knowledge of the alleged irregularities, denying the 
authority of Young to make deposits in another bank and 
all knowledge and approval of or consent to it by himself
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or any other officer of the company. He then went on to 
trace somewhat in detail his acquisitions of knowledge of 
Young’s dishonored cheques and course in connection there
with leading up to the final discovery of his defaults in 
February, 1898. He annexed and verified a copy of the 
bank statements from the 2nd August, 1897, to 31st March, 
1898, covering the whole period for which statements were 
asked. He did not attempt to verify generally the state
ments in the proposal.

The solicitors then wrote Day calling his attention to the 
fact that he had not verified the statements in the declara
tion, asking for further explanation of one item and repeat
ing the request for the debit slips, avowedly for the purpose 
of inquiring into the company's knowledge of the dis
honored cheques. In reply Day asked to be allowed to 
inspect the proposal, and said that as to “ deposit slips” he 
would positively declare that, with the exception of one 
which he particularized, no such notices or slip* were 
received at his office, and made a further statement as to 
the other item of which explanation had been asked. The 
solicitors then wrote pointing out circumstances claimed to 
be inconsistent with the declaration as to the particular item. 
Day then forwarded to them his statutory declaration stating, 
in general terms that the answers given by him in the pro
posal were true to the best of his knowledge and belief. 
The solicitors replied that the declaration did not yet cover 
the points asked for by previous letters.

Shortly afterward the company’s solicitors wrote those 
of the corporation demanding payment. In reply the latter 
stated that they had notified Mr. Day that the evidence 
furnished was not satisfactory ; they called attention to 
the condition requiring verification of the statements in 
the proposal and of the compliance therewith, referred 
particularly to the questions about payment into the bank, 
the inspection and checking of the bank lw>ok, the balancing 
of the cash accounts and checking their accuracy, and the 
answers thereto ; they claimed that their requisition to Day 
" included a verification that these provisions of the pro
posal for the insurance had been carried out,” and that he 
had overlooked this ; they called attention again to their 
request for debit slips.

The result was that Mr. Day furnished another statutory 
declaration, made on the 21st November, 1898, in which he
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stated that, shortly after the end of every month, the com
pany’s office in Toronto received a statement from the bank 
at Winnipeg showing all deposits by Young, that these 
monthly statements were transcripts or exact copies of the 
company’s bank account for any named month and were 
duly examined, and that Young forwarded at the close of 
every month his cash account “and the same would be 
checked with the bank statement." He declared, further, 
that the company did not receive any of the debit slips 
except one of January or February, 1898, which reached 
them after they had begun proceedings against Young.

It appears to me that Mr. Day's second declaration con
tained reasonable verification of the statements of existing 
facts and of the existing course of business at the date of 
the proposal, except in so far as those statements were in
correct, a matter to which I will presently refer.

The company furnished the particulars in proof of its 
claim principally by giving the corporation access to its 
t)ooks and papers. To some extent we can now see what 
was thus learned as to the course of business, and we can 
make some inferences from the letters of the solicitors. I 
infer that they learned, in a general way, the extent to which 
Young was accustomed to have money in hand and the 
length of time he usually held it before depositing ; that 
they learned the facts about the receipt pass-books, the 
practice in depositing and the balances in Young's hands. 
They evidently learned that, in practice, the bank book 
itself was not directly inspected, but that statements, which 
were copies of the entries, were forwarded by the bank to 
the company from time to time. Mr. Day’s third declaration 
stated that this was done shortly after the end of every 
month. I cannot infer that they learned whether or how 
often they were inspected and checked. Mr. Day declares 
only that they were “ duly examined."

Then, upon the point of checking the accuracy of 
Young’s accounts, I cannot infer that the agents of the 
corporation learned whether or when or how often this was 
done. Day declares only that “ the same would lie checked 
with the bank statement." His declaration showed on its 
face that the company did not receive the debit slips.

So far I have been dealing with the form of the proofs- 
and not with their accuracy.
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Without intending to tie exhaustive I will say that I find 
them to be inaccurate and untrue in the following respects. 
In so far as the second declaration is to be deemed to verify 
the course of business in respect to receipt pass-books, it 
was untrue. There was no such existing or intended course 
of business as the proposal represented in this regard. The 
third declaration was inaccurate in alleging that the bank 
statements were forwarded monthly.

And just here I think that I should say that I strongly 
suspect that the company did receive a number of the debit 
slips showing charges of Young’s dishonored cheques. 
Where the receipts are signed by one of the Toronto officials 
I find that the paid cheques and other vouchers were 
received there. It is true that the apparent course of 
business was to transmit these receipts before getting the 
vouchers ; but, in the absence of any evidence of efforts to 
get them or complaints of not receiving them, I should infer 
that they were forwarded. In some cases Young signed the 
receipts for such vouchers and in those instances, notwith
standing the general evidence of the bank’s practice, I can
not infer that the vouchers were forwarded to the bank. I 
have not compared the receipts with the accounts sufficiently 
to ascertain positively whether such debit slips were among 
the vouchers which I thus find to have been forwarded to 
the Toronto office.

It appears that, in some cases, parties who were liable to 
make periodical payments to the company were furnished 
with what were called pass-liooks in which it was Young’s 
duty to enter payments as they were made. But such pass- 
1 looks were not furnished to all who were so liable, and 
Young received many exceptional payments which could 
not well be entered in any such books. And where such 
pass-books were used there was no attempt to inspect and 
check them oftener than once a year. The answer in the 
declaration with reference to these pass-books was wholly 
inaccurate as a statement both of the existing and of the 
intended course of business. There was no attempt to 
comply with it. We cannot assume that the officers of the 
corporation had such a knowledge of the company's business 
that they would see the impracticability of the indicated 
course of business. They were entitled to rely on the answer 
as indicating the existence of a safeguard which, in fact, 
never existed. This safeguard would have been very
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material and, if it had existed, it seems almost certain that 
Young's defalcations could not have been continued so long 
or have been as extensive as they were.

The bank pass-book was not itself inspected at the head 
office, but the inspection .and checking of copies of the 
entries in it, furnished by the bank independently of Young, 
would seem to me a substantial compliance with the answer 
in the projxjsal upon this point. These copies were not 
always furnished monthly. In some instances several 
months elapsed without their being furnished or checked.
I have not examined the entries with sufficient care to form 
an opinon whether, if these had been furnished and checked 
monthly, the officers of the company would have acquired 
sooner than they actually did knowledge of any material 
facts.

Upon the question of the proofs I find that, within a 
reasonable time after the 9th February, 1898, the company 
did furnish its claim with such full particulars in proof 
thereof, as proved to the satisfaction of the coq>oratioii the 
cause, nature and extent of the loss which the company had 
sustained, within the meaning of the condition relating 
thereto.

On the other hand, I find that the company did not 
furnish reasonable verification of the statements made in the 
written proposal or of the compliance therewith. A 
declaration untrue in fact does not seem to me reasonable 
verification. I11 respect of the receipt pass-books the state
ment in the proposal was incapable of verification and Day’s 
declaration to the truth of the answers cannot in this respect 
be deemed reasonable verification. While I assume that the 
agents of the corporation learned of the actual course 
pursued upon this point, and also of the fact that copies of 
the entries in the bank pass-book instead of the book itself, 
were inspected and checked, there was no evidence given to 
officials or agents of the corporation of the fact that this was 
not done monthly. In this latter particular I think that 
there was not reasonable verification of the extent of 
compliance with the answer relating to the bank pass
book.

These findings seem to me sufficient to defeat the claim 
on the policy.
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Further, both the absolute untruth of the answer relating 
to the receipt pass-books, even though given, as it probably 
was, carelessly and without intention to misrepresent, and 
the failure to pursue the course of business indicated by the 
answer upon this point seem to me fatal to the right to 
recover. I express no opinion upon the effect of failure to 
procure and inspect the bank statements monthly.

While the grounds thus indicated are the only ones upon 
which I intend to dispose of the main claim, there are some 
other points upon which I think that I should make some 
finding of facts for the information of the Court upon any 
appeal that may be taken.

While some attempt was made to show some dishonest 
conduct of Young's prior to his becoming agent for the 
company, the evidence seems to me wholly insufficient for 
the purpose or to show that Day or the company was aware, 
when the application for the guarantee was made, of any 
reason why it should not be granted.

For the defence it was claimed that the company, 
through Day and one Kilgore, another employee, obtained 
knowledge of Young’s defalcations prior to February, 1898. 
The evidence chiefly relied on for this purpose is docu
mentary. I should have no difficulty in concluding that 
Kilgore knew of some as early as the 8th November, 1897, 
and there is much reason to suppose that he had the 
knowledge some months earlier. But unless, in the midst 
of the mass of material, I have overlooked something or 
have failed to give due weight to some written evidence, I 
cannot find that it is sufficiently proved that Day had such 
knowledge, though there may be room to suspect it. I 
must confess that I have not considered the effect upon this 
point of the evidence respecting the Cleland transaction. It 
necessary for the purpose, I should not be satisfied that Day 
was not aware of the contents of the letters of 23rd 
December, 1896, and iotli May, 1897, signed by him, and, 
taking the onus to be on him to show the contrary, I should 
find that he was so aware. But while these letters complain 
of cheques having been dishonored after deposit and credit 
taken therefor by Young, it is not a necessary inference that 
the writer understood that Young had appropriated the 
moneys and put in bad cheques for them. Even the fact 
that one cheque appears to have been drawn by one Young
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does not indicate that the drawer was Young, the com
pany’s agent. Payments might be made to him by cheques 
of third parties, and the name Young is not an uncommon 
one.

It clearly appears that the company continued Young in 
ts employment and entrusted him with moneys after having 

discovered acts of dishonesty and fraud. There is an 
important question as to whether a distinction can lx* drawn 
lietween defalcations committed before and those committed 
after the discovery in regard to the liability of the cor
poration. For the company it is claimed that the corporation 
assented to the subsequent employment and waived the 
condition of the policy relating thereto. I cannot find any 
sufficient evidence of such consent or waiver. There seems 
to be no evidence of Woodland’s authority to so consent or 
to waive the condition, and I cannot find as a fact that he 
assumed to do so. I do not feel that I can place sufficient 
reliance upon Day’s evidence of any such consent. Counsel 
for the plaintiff endeavored to get Day to qualify or explain 
his statements upon this point in his examination for 
discovery, but the attempted explanation was dragged from 
him in such a way that I could not accept it. Certainly 
there is no evidence whatever that Woodland consented to 
Young’s being entrusted with moneys after his default was 
known.

There are some further questions arising out of the 
company’s claim to be paid for expense incurred in 
prosecuting Young.

One of the conditions of the policy was, “That the 
employer, when required by the corporation, shall at the 
corporation’s expense, use all diligence in prosecuting the 
employed to a conviction for any criminal act which he shall 
have committed, and in consequence of which a claim shall 
have been made under this agreement.”

I find that, after an informal claim had been made, but 
before the details or any proof had been furnished, the 
corporation required the company to prosecute Young, and 
that the company procured information to be laid and a 
prosecution conducted to conviction. Some of the offences 
of which Young was thus convicted were committed after 
the 10th February, 1898, when Day first gave notice of the
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shortage. The detailed claim was partly for subsequent 
defaults.

I cannot find that the corporation knew of the 
subsequent defaults until the details were furnished or 
intended to require prosecution for these.

If the corporation chose to demand prosecution before a 
formal notice was given or a detailed claim made, and 
without ascertaining the facts, still the company had a right 
to assume that the request was made upon the terms of the 
policy and that the prosecution was to be conducted at the 
expense of the corporation. I do not think that the liability 
for this expense was dependent upon the liability under the 
policy.

There will be judgment declaring that the defendant 
corporation is not liable to reimburse the plaintiff company 
for any pecuniary loss sustained by the plaintiff through the 
fraud or dishonesty of Frederick Smith Young, and dismiss
ing the action so far as it relates to a claim therefor.

The judgment will further declare that the defendant 
corporation is liable to repay to the plaintiff company all 
sums paid by the plaintiff for expenses reasonably and 
properly incurred in and about the prosecution of Young for 
acts of fraud or dishonesty amounting to embezzlement or 
larceny committed by Young prior to the ioth day of 
February, 1898. There will be a reference to ascertain the 
amount and an order to pay. The defendant must pay the 
costs of the action, so far as it relates to a claim for these 
expenses, and the plaintiff must pay all costs occasioned by 
the addition of claims upon which it does not recover and 
incurred in the defence against the last mentioned claims.

H. M. Howell, K. C, and IV. R. Afulock, A'. C, for the 
Plaintiffs.

C P. Wilson, and C. W. Bradshaw, for the Defendants.
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[IN THE COURT OF APPEAL FOR ONTARIO].

RKfork ARMOUR. C.J.O., OSLKR, MACLENNAN, MOSS 
and LISTER. J.J.A.

THE AGRICULTURAL SAVINGS & LOAN COMPANY 
(Plaintiffs) Appellants.

THE LIVERPOOL LONDON & GLOBE INS. CO.
(Defendantsi Respondents.

Fire insurance—Effect of renewal of contract—Non-disclosure 
of prior insurance—Rights of mortgagees.

The “ renewal " of a contract of (ire insurance is really the formation 
of a new contract between the parties, ami therefore, the fact that 
there was prior insurance not disclosed at the date of the making of 
the original contract, does not affect the validity of the subsequent 
contract (known as the “renewal "), when no such prior insurance 
is then in force.

A mortgagee who, by the terms of a policy, is entitled to payment 
according to his interest, may sue the insurers in his own name for 
the amount thus due him.

Judgment of Rose, J., reversed.

The facts are set forth in the judgment.
5T11 Novkmbkr, 1901.

The judgment of the Court was delivered by
Armour, C. J., O. :—

By a policy in the defendant company, under the hand 
and seal of one of its directors, it was witnessed that one 
Calvin Randolph Arnott, Esq., of the village of Watford, 
having paid to the defendant company, the sum of $26.25 
for the insurance against loss or damage by fire (subject 
to the conditions and stipulations endorsed thereon which 
constituted the basis of the insurance) of the property 
thereinafter described to the amount thereinafter mentioned 
not exceeding upon any one article the sum specified 011 such 
article, namely,—1 ‘ $300, on the building only of his brick 
galvanized iron roofed building, 24 x 45, occupied by the 
assured as a cold storage building, situate and being on a 
part of lot No. 27, west side of Main Street, village of
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Watford, Ont., marked No. i on diagram endorsed on 
assured's application No. 140312, which form part hereof, 
and are his warranty." ‘‘#1200011 his machinery and 
fixtures therein attached and affixed thereto." “#1500. 
Fifteen hundred dollars loss, if any, under this policy payable 
to Agricultural Savings and Loan Company, London, Ont."
“ Other concurrent insurance, #600 on first item and #700 on 
second item in Alliance." " Subject to mortgage clause hereto 
attached." And tile defendant company did thereby agree 
that from the 9th day of May, 1898, until 12 o'clock noon 
of the 9th day of May, A. I). 1899, and for so long after
wards as the said insured, his or her or their heirs, executors 
or administrators, should from time to time pay or cause to 
lx* paid the sum of $26.25 to the defendant company, or to 
the known agents thereof, on or lx-fore the commencement 
of each and every succeeding 12 months, and the Hoard of 
Directors should agree thereto by accepting the same ; the 
funds and property of the defendant company should 
(subject to the conditions and stipulations endorsed thereon 
which constituted the basis of that insurance) be subject 
and liable to pay. reinstate or make good to the said insured, 
his or her or their heirs, executors or administrators, such 
loss or damage as should lx- occasioned by fire to the property 
therein atiove mentioned and thereby insured, not exceeding 
in each case respectively the sum or sums therein lx-fore 
severally sjxcified and stated against each property.

The " conditions and stipulations" endorsed on the policy 
were not the conditions prescrilx-d by the Statute, and this 
policy must lx held to lx- subject not to the conditions and 
stipulations endorsed thereon but to the statutory stipula
tions.

The mortgage clause to which this ]X)licy was made 
subject was as follows : “ It is hereby provided and agreed 
that this insurance as to the interest of the mortgagees only 
therein shall not lx* invalidated by any act or neglect of the 
mortgagor or owner of the property insured nor by the 
occupation of the premises for purposes more hazardous 
than are permitted by this policy. It is further provided 
and agreed that the mortgagees shall at once notify said 
company of non-occupation or vacancy for over thirty 
days or of any change of ownership or increased hazard that 
shall come to their knowledge, and that every increase of 
hazard not permitted by the policy to the mortgagor or
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owner shall lie paid for by the mortgagee on reasonable 
demand from the date such hazard existed, according to the 
established scale of rates for the use of such increased 
hazard during the continuance of this insurance. It is also 
further provided and agreed that whenever the company 
shall pay the mortgagees any sum for loss under this policy, 
and shall claim that as to the mortgagor or owner no liability 
therefore existed, it shall at once hie legally subrogated to all 
rights of the mortgagees under all the securities held as 
collateral to the mortgage debt, to the extent of such pay
ment, or at its option the company may pay to the mort
gagees the whole principal due or to grow due on the mort
gage, with interest, and shall thereupon receive a full assign
ment and transfer of the mortgage and all other securities 
held as collateral to the mortgage debt, but no such subro
gation shall impair the rights of the mortgagees to recover 
the full amount of their claim. It is also further provided 
and agreed that in the event of this pro]x-rtv being further 
insured with this or any other office on l>ehalf of the owner 
or mortgagee the company, except such other insurance 
when made by the mortgagor or owner shall prove invalid, 
shall only 1>e liable for a rateable projiortion of any loss or 
damage sustained. At the request of the assured the loss, 
if any, under this policy is hereby made payable to the 
Agricultural Savings & Loan Company,as their interest may 
appear, subject to the conditions of the above mortgage 
clause."

The plaintiffs were the mortgagees of the insured pro- 
pertv by virtue of a mortgage tearing date the 7th day of 
May, 1898, made by Calvin Randolph Arnott and one Janies 
Arnott.who executed the same as surety for the payment of 
the mortgage money in pursuance of the Act respecting 
short forms of mortgages, securing payment to them of the 
sum of $3000 and interest, as therein set forth, which said 
mortgage contained the following covenant: "And that 
the said mortgagors will insure the buildings on the said 
lands to the amount of not less than three thousand dollars 
currency."

C. R. Arnott in his application for this policy in answer 
to the question, “ What other insurance and where ? Name 
companies and amounts," said $1500 on aliove property just 
tieing taken to-day in the AllianceAssuratice Company, and 
by this application the applicant agreed with the defendant
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company “ that the foregoing is a just, full and true 
exposition of all the facts and circumstances in regard to the 
condition, situation, value and risk of the property to be 
insured so far as the same are known to the applicant and are 
material to the risk, and agrees and consents that the same 
be held to form the basis of the liability of the said company, 
and shall form a part and be a condition of this insurance 
contract,” and on the margin of the application appears 
these words: ” Loss, if any, payable to the Agricultural 
Savings & Loan Co., London, Ont., as their interest may 
appear. * ’

Prior to the date of this policy, and on the 25th day of 
April, 1898, C. R. Arnott had insured the property covered 
by this policy in the Perth Mutual Fire Insurance Company, 
for three years from that date, in the sum of $4,000, which 
insurance was on the 14th April, 1899, cancelled by that 
company.

The insurance effected by this policy was renewed by the 
following renewal receipt :—

The Liverpool & London & Globe Insurance Company. 
Receipt Renewing Policy

No. 160389 No. 3732312
Sum insured, $1500 Premium, $26.25

Received the 9th day of May, 1899, from C. R. Arnott, 
Esq., the sum of twenty-six 25/100 dollars,being the premium 
for the renewal of policy above named to the ninth day of 
May, nineteen hundred.

Not valid until countersigned by the Company’s 
authorized agent at Watford.
Countersigned at Watford. G. F. C. Smith,
W. E. Fitzgerald, Agent. Recordant Secretary,

Canada Branch.

C. R. Arnott left the country 011 the 2nd February, 
1900, and on the 5th February, 1900, G. F. C. Smith, the 
chief agent of the defendant company, wrote to W. E. 
Fitzgerald, its agent at Watford, as follows :—“ Your favour 
of the 29th ult. came duly to hand and we showed your
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letter to the Alliance as requested. They also advised us of 
their inspector’s report of the premises insured. It would 
appear that the refrigerating plant is of no value and that 
the property does not warrant the present amount of 
insurance. We would prefer under the circumstances not 
to continue on the risk and would ask you to obtain the 
surrender of the policy, allowing a rebate of $5.75 for the 
unexpired term, which you will please pay and take credit 
for in your account less commission/'

O11 the 8th February, 1900, G. F. C. Smith, chief agent 
of the defendant company, wrote to the plaintiffs as 
follows : —

"Re policy No. 3732312, J. R. Arnott, of Watford. I11 the 
absence of J. R. Arnott from Watford we write you direct to 
advise you that 011 account of the cold storage building 
insured under the above policy being unoccupied we do not 
care to continue on the risk. Will you, therefore, please 
return us the above policy with your release in cancellation 
thereof. Our agent, Mr. Fitzgerald, of Watford,will pay Mr. 
Arnott the amount of unearned premium $5.75 and obtain 
his discharge. ’ '

O11 the 9th February, 1900, the plaintiffs’ manager wrote 
to James Arnott a letter, on the margin of which there was 
this memo. :—“ Have just received notification from 
Insurance Co., cancelling their policy."

On the 12th February, 1900, G. F. C. Smith, chief 
agent of the defendants, wrote to W. E. Fitzgerald, their 
agent at Watford, as follows :—

“ Re Policy 3732312, Arnott.—In reply to your post card 
of the 7th inst. we would say that we had already written 
to the Agricultural Savings & Loan Company, of London, 
calling for the cancellation of the above jxdicy ; we would 
prefer to go off the risk at once.’’

On the 13th February, 1900, Mr. Fitzgerald wrote to the 
plaintiffs as follows :—" To-day I received by lx>ok-post, and 
I suppose it was from you, two insurance policies issued to 
C. R. Arnott, one policy being number 3732312 in the 
Liverpool & London & Globe Insurance Co., and the other 
policy being 1572474 in the Alliance Assurance Co. In 
your letter that you wrote me the other day you stated that 
these policies had been cancelled. The company have so
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written me also and therefore, since these policies are 
cancelled it may be necessary for you to effect insurance in 
other companies. I have one other company that I do 
insurance business for, namely, The Wellington Mutual 
Fire Ins, Co., which is a stock company as well as mutual. 
I do not know whether I could get them to take a risk, say, 
of $2000 on this building or not. If you have already 
insured the building let me know. If not I can endeavor to 
place on an insurance for you in the Wellington Mutual. 
Arnott is not here at present. I have credited him with the 
rebate that is coming to him in respect of these policies. I 
may further say that I did all I could with the Alliance 
Assurance Co.. and the Liverpool & London & Globe Ins. 
Co., to allow the said insurance to remain in force, but the 
Inspector of the Alliance Assurance Co., having a few weeks 
ago been here and made his report as to the building not 
being used for cold storage purposes now, etc., caused the 
companies to come to the decision they have and thus cancel 
the insurance. To-day both of said companies wrote me, 
their letters being dated yesterday. They positively refuse 
to reconsider the matter of cancellation and state they wish 
policies to remain cancelled or words to that effect.” P. S. 
Before Arnott’s property mortgaged to you becomes less 
valuable, etc., would it not be well to sell and make what 
you can out of it. Nothing, I think, can lie made by pro
ceeding against James Arnott, whom his son has ruined 
financially, but he, James Arnott, says he will if given time 
pay you what you cannot get out of cold storage buildings 
some day if let alone.” On the 14th February, 1900, the 
plaintiffs’ manager wrote to Mr. Fitzgerald as follows :— 
“ Re Arnott property.—If you can place $2000 insurance in 
any company you had better do so. The rebate of the 
insurance policies must tie paid to us and not, as you suggest, 
credited to Arnott, so kindly send us cheque for same.”

On the 15th February, 1900, Mr. Fitzgerald wrote to 
the defendant company as follows :—‘‘Re Policy No. 
3732312. The Agricultural Savings & Loan Company have 
sent me this policy and I wrote them I had credited rebate 
to Mr. Arnott which is $5.75. The Agricultural Loan 
Company want rebate themselves. The insured is, I think, 
entitled to rebate,and he being indebted to me I have surely 
a right, as in the past, to credit him with it in his account. 
What will I do with policy and what else do you wish me to
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do ? How about rebate ? I do not intend paying Loan Co., 
if not bound to.”

On the 15th February, 1900, Mr. Fitzgerald wrote to the 
plaintiffs as follows :—“ Your letter of yesterday's date 
received. I will place $2000 insurance in Wellington 
subject to their approval on getting premium from you, say, 
$1.35 pef $100 bis. for 12 months or $27.00. Please 
reply by next mail. The assured is party to get money 
and he has got it and is overpaid. He is indebted to me 
and allows credit in this way.”

O11 the 16th February, 1900, G. F. C. Smith, chief 
agent of the defendant company, wrote to Mr. Fitzgerald, 
their agent at Watford, as follows :—

“ Re Policy No. 3732312, Arnott.—We have your post 
card of the 15th inst., advising that the mortgagees, the 
Agricultural Savings & Loan Co., have returned you the 
above policy for cancellation and that you advised them 
that you would credit Mr. Arnott with the rebate but that 
the Loan Company demand the rebate themselves. If the 
premium was paid by Mr. Arnott you are entitled to retain 
it for him, but if it was paid by the Loan Company you will 
have to pay it to them. Strictly speaking the only interest 
the Loan Company has in the policy is in the event of a loss 
by fire, they have no title to or in the policy except in such 
event. You will please return us the policy and take credit 
for the rebate when you have received the discharges 
on the policy itself signed by both parties.”

O11 the 16th February, 1900, the plaintiffs' manager 
wrote to Mr. Fitzgerald as follows : ‘‘You might make 
application to the Wellington Mutual and ascertain whether 
they will care to accept the risk. If they do so I think 
there will be no difficulty in paying you the premium, 
though it is a very high one especially on that class of 
security, and if it was occupied it would be a very much less 
rate. ’ *

O11 the 17th February, 1900, Mr. Fitzgerald wrote to 
the plaintiffs as follows : ‘‘Your letter of February 16th 
received. I have written the Wellington Mutual giving full 
particulars of risk and asking whether they will accept the 
offer of $2000 being $900 on the building, the same as the 
old policies, and $1100 on the fixtures and machinery
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attached and affixed thereto. I will advise you whether 
they accept or not. The rate quoted is not any higher than 
if building was occupied. I have heard from both the 
Liverpool & London & Globe and the Alliance companies 
respecting cancellation of their respective policies and stating 
that when Arnott paid me the insurance premium he was 
the party to receive the rebate and not you, therefore I 
was correct in saying that he was entitled to get it. Rate 
is only $1.35 per $100—total premium $27.00.”

On the 20th February, 1900, the plaintiffs telegraphed 
the manager of the defendant company as follows :—“Arnott 
policy No. 3732312. Buildings destroyed by fire last night. ’ ’ 
And on the 20th February, 1900, the plaintiffs’ manager 
wrote to the chief agent of the defendant company as 
follows :—

“ Re policy 3732312, C. R. Arnott.—I yesterday wired 
you that the premises covered by above policy had been 
destroyed by fire. We take position that the policy had 
never been cancelled, and we must ask you to return the 
policy to us, or if you do not hold it, to instruct your agent 
at Watford, Mr. W. K. Fitzgerald, to return it to us, and 
we can then make our claim in the usual manner. Kindly 
also forward me a set of claim papers.”

This policy when produced at the trial had the following 
attached to it :—

“Re policy No. 3732312, C. R. Arnott.—111 considera
tion of the sum of $5.75 return premium the above policy is 
cancelled and surrendered to the Liverpool & London & 
Globe Ins. Co.

“ C. R. ARNOTT,
“ per W. E. Fitzgerald,

“ Feby. 13th, 1900. “ his Solicitor. ”
The premises insured were used for the purpose of cold 

storage, the machinery being propelled by a gasolene engine, 
and when worked there was an engineer employed in the 
day time and one at night. The business of cold storage 
ceased towards the end of September, 1899, owing to the 
machinery not working properly, and the premises were 
thereafter used for ordinary storage purposes for the busi
ness carried 011 by C. R. Arnott of buying and selling
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produce, and this business ceased about the iôth January, 
1900, leaving about 1000 boxes which were all removed but 
about 75 at the time of the fire.

When C. R. Arnott went away he left the keys with his 
father, who left them with his son-in-law who had a shop in 
the village. On the day C. R. Arnott left the country a 
judgment was obtained against him for $2200. On the 1st 
May, 1900. there was due to the plaintiffs in respect of their 
mortgage the sum of $2052.56. The defendant company 
claiming the right to avoid the insurance offered to return 
the amount of the premiums received by them in respect 
thereof together with the interest thereon.

This action was, in my opinion, well brought by the 
plaintiffs. The policy is by deed, and it is not a deed inter 
partes but a deed poll.

If the policy had been by deed inter partes it might have 
been contended that no one could have sued on it but those 
between whom 011 the face of it the deed was made. Hut 
the policy is by deed poll and any one named or designated 
in it with whom a covenant is thereby made can sue upon it. 
Green v. Home, 1 Salk 197 ; Platt on Covenants, 5 ; Hamilton 
011 Covenants, 6 ; Mitchell v. City of London F. Ins. Co., 12 
Ont. 706.

The stipulation in the policy “loss, if any, under this 
policy payable to the Agricultural Savings and Loan Com
pany, London, Out.,'' constituted a covenant on the part of 
the defendant company to pay to the plaintiffs the loss, if 
any, under the policy. Bowery. Hodges, 13 C. B. 765. It 
is not against this view that the defendant company cov
enanted “ to pay, reinstate or make good to the said 
insured" such loss, for this covenant was subject to their 
covenant with the plaintiffs and payment to the plaintiffs 
of such loss as their interest might appear would be a dis
charge pro tanto of this covenant.

I11 this case the policy not being technically a deed inter 
partes the plaintiffs were as much parties to it as was C. R. 
Arnott.

By his mortgage he was bound to insure to the amount 
of $3,000, and in his application he set forth this mortgage 
and asked that the loss, if any, should be made payable to 
the plaintiffs, the mortgagees, as their interest might 
appear.
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The defendant company were, therefore, aware that 
C. R. Arnott was the mortgagor and the plaintiffs were the 
mortgagees of the property to be insured, and that the loss, 
if any, was to lx* made payable to the plaintiffs as such 
mortgagees, and being so aware they issued this policy. 
Hathaway v. Orient Ins. Co., 134, N. Y. 409; The 
Watertown F. Ins. Co. v. The Grocers and Bakers Ins. Co., 

41 Mich., 131.
And if anything were wanting to show that the plaintiffs 

were parties to this policy it is supplied by the mortgage 
clause to which the j>olicy is made subject, which contains 
express agreements between the plaintiffs and defendant 
company. In taking the view which I have expressed I am 
not to lie understood as at all dissenting from the decision 
of this court in Mitchell v. The City of London Assurance 
Company, 15 A. R. 162, which must lx held to govern this 
case.

The non communication to the defendant company by 
C. R. Arnott, in his application, of the fact of the existence 
of the prior insurance in the Perth Mutual Fire Insurance 
Company, is set up as an answer to the plaintiffs’ claim, it 
being contended that although the insurance in that com
pany was cancelled Ixfore the renewal of the jxilicy sued 011, 
the defendant company, notwithstanding their renewal of 
the policy, had the right as soon as they discovered the fact 
of its non-communication, which was shortly Ixfore the fire, 
to avoid the policy, and the learned trial Judge agreed with 
this contention, and 011 this ground dismissed the action. 
“As to the effect of a renewal of a policy there is some con
fusion if not disagreement amongst the authorities. It is 
generally held to be a new contract upon the terms and con
ditions stated in the policy expired—the old application in 
the absence of evidence to the contrary serving as the basis 
of the new contract and as if made at the date of the 
renewal.’’ May, 4th Ed., Sec. 70 A.

I am of the opinion that the renewal of ihe policy sued 
011 must lx held to lx a new contract upon the terms and 
conditions of that policy, for our law provides that “ the 
insurance of mercantile and manufacturing risks shall, if on 
the cash system, lx for terms not exceeding one year.” 
R. S. O., cap. 203, sec. 167. And this was an insurance 
of a mercantile risk as understood by insurers, as was shown 
by the tariff of rates for such risks put in evidence at the
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trial, and was on the cash system. I am of the opinion, 
moreover, that apart from this statute the renewal of the 
policy sued on must be held to be a new contract upon the 
terms and conditions of that policy. Long v. Ancient Order 
of United Workmen, 25 A.R. 147 ; Brady v. Northwestern 
Ins. Co., 11 Mich. 426.

If a new contract, it was entered into without any appli
cation such as was made for the former contract being 
required to lx* made, and if any effect is to be given to the 
old application as applied to the new contract it must be 
treated as practically a new application for the new contract 
made at the date of the new contract, and being so treated 
the contention of the defendant company must fail. The 
contention of the defendant company that the policy was 
cancelled must also fail. It was admitted that the proceed
ings prescrilxd by the 19th statutory condition for terminat
ing the insurance had not been taken, but it was contended 
that the insurance was terminated in the only other way in 
which it could be terminated, namely, by the agreement of 
the parties, but C. R. Arnott never did agree nor did he ever 
authorize nor was any one ever authorized to agree for him. 
Caldwell v. Stadacona /'. Cf L. Ins. Co., 11 S.C.R. 212 ; 
Morrow \. Lancashire Ins. Co., 29 O.R. 377, 26 A.R. 173.

I do not think that there was any change material to 
the risk within the terms of the 3rd statutory condition, as 
was contended by the defendant company, and that if there 
was the plaintiffs were protected against it by the provisions 
of the ' ‘ mortgage clause. ’ ’

The plaintiffs are in my opinion entitled to recover upon 
the policy, but only to the extent of the amount due upon 
their mortgage.

Appeal allowed with costs.
Solicitors for the Appellants : Bayly and Bayly.
Solicitors for the Respondents : Iloskin, Ogden and 

Hoskin.
Editor's Note t—

A similar judgment has since (30th December, 1901) 
been delivered by the Court of Appeal for Ontario in Agri
cultural Savings and Loan Co. v. The Alliance Assurance 
Co.,—the facts being almost precisely similar to those in the 
case reported above.
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[IN THE SUPREME COURT OF BRITISH 
COLUMBIA.]

Before MARTIN, J.

RICHARDS

THE BANK OF BRITISH NORTH AMERICA.

Batik—Partnership—Two Accounts—Charging personal 
account with partnership overdraft.

R. and R. had a partnership account in a certain bank, and when the 
firm was dissolved the ledger-keeper gave it credit for a balance, for 
which the partners wrote cheques. About the same time one of the 
partners opened a personal account at the same bank, and when it 
was discovered that, through an error, the partnership account had 
been credited with about #2oo too much, the bank, after notice, 
charged the partnership overdraft which had resulted from this 
mistake to the personal account of the partner above referred to. 

Held, that the bank had no legal right to so charge such overdraft.

Action for damages tried at Vancouver on 22nd July, 
1901.

I11 July, 1900, the plaintiff Richards and one Riley had a 
partnership account in the Bank of British North America. 
O11 July 21 st, they sold out their hotel business to one 
Johnson, it being agreed that Johnson was to take over the 
business as it stood, pay all debts and get in any outstanding 
assets ; the balance in the bank standing to the credit of the 
firm to be applied to the payment of the debts of the hotel 
business.

On July 24th, the plaintiff Richards went to the ledger- 
keeper of the bank and asked for the firm’s correct balance, 
stating that it was retiring from business and wished to 
close up the account, the pass-book then having been in the 
bank for some days and 110 cheques having been issued. The 
ledger-keeper wrote the balance in the bank-book in pencil as 
it was shown in his books. Richards then went back to the 
hotel and with his partner drew cheques to pay hotel debts 
to the full amount of the balance. All cheques on this 
partnership account had to be signed by both E. W. Richards 
and Molly Riley.

About this time Richards opened another account in his 
own name with the Bank of British North America. At the
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end of the month the bank found that the ledger-keeper had 
made a mistake in the books and had given Richards & 
Riley credit for a balance of $200 more than they were entitled 
to. This was the balance which had been given to Richards. 
Richards was informed of this by the bank officials, and he 
told them if they would go to the hotel they could arrange 
the matter with the new proprietors.

About the end of August lie was informed by the bank 
that as there had been an overdraft of $199.97 0,1 the 
partnership account that amount had been charged to his 
private account ; he never acquiesced in this, but drew all the 
rest of the money out of his private account.

I11 December he issued a cheque to Carmichael & Dickie 
on his private account with the bank of British North 
America for $199.97 î this cheque was duly presented for 
payment and refused.

Richards thereupon brought an action for damages against 
the bank for refusing to pay such cheque, and for the recov
ery of the amount of the same, which, he alleged, should 
stand to his credit in the liooks of the bank.

Pottenger and I\ appelé for Plaintiff.
Dowser, A”.C., for Defendant.

July 30th, 1901.

Martin, J.
With some reluctance, and 011 the authority of Watts v. 

Christie ( 1849), 11 tieav. 546 ; IVolstenholni v. The Sheffield 
Union /tanking Company, Limited (1886), 54 L- T. N. S. 
746, and Lindley on Partnership (1893), 303-8, 676-7, I have 
come to the conclusion that the defendant bank was not 
legally justified in charging up against the plaintiff's account 
the overdraft of $199.97 of the partnership of Richards & 
Riley. And, consequently, the defendant should have paid 
the plaintiff’s cheque for $199.97 when it was presented on 
the 22nd December, 1900. It follows that the plaintiff is 
entitled to recover that sum from the defendant.

As to damages, in my opinion all that the plaintiff is 
entitled to under the peculiar circumstances is interest at the 
legal rate from the time of such presentment.
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In regard to costs, in view of the mean advantage the 
plaintiff has taken of the defendant's mistake, and the 
aggressive nature of this action, I feel that this is a case 
wherein, to mark the court's displeasure of such a line of 
conduct, the plaintiff should be deprived of costs.

Judgment for plaintiff, without costs.

Editor's Notes i—

A bank has no lien on the separate, personal account of 
a customer for a balance due it by a firm of which he is a 
member.

Addis v. Knight (1818), 2 Mer. 117.
Watts x. Christie (1849), 11 Beaven 546.
Sec also ex parte McKenna, In re Lawrence (1862), 3 De 

G, K & J, 629.
A bank may regard several accounts kept by one customer 

as being the same account.
In re European Iiank (1872), I,. R. 8 Ch. 41.
And when a customer has different accounts at two 

branches of the same bank, the bank may treat the two 
accounts as one for the purpose of exercising its lien.

Garnett x. McKcwan (1872), L. R. 8 Ex. 10.
Prince x. Orientât Hank Corporation (1878), 3 App. Cas. 

325.

On the other hand, a bank may not apply the balance of 
an account, regarding which it has received notice that it is 
not a personal account, in order to repay an overdraft on a 
personal account which is in the name of the same person.

Ex parte Kingston (1871), L..R. 6 Ch. 632.
And see also, Hradford Hanking Co. x. Hriggs (1886), 12 

App. Cas. 29.
But in a recent case it was held that where a customer of 

a bank opens a separate account for certain trust moneys,
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and it does not appear that the bank had notice that the 
moneys paid into this account were held on trust only, the 
bank has the right to treat such moneys as the property of 
the customer, and to apply them in settlement of an over
draft on his personal account.

Union Iiank of Australia v. Murray Aynsley (1898), 
A. C. 693.

[IN THK COURT OK KING’S BENCH KOR QUEBEC.]
(appeal sidk.)

Refork Sir ALEXANDRK LACOSTE, C.J., and BOSSÉ, 
BLANCH HT, HALL and WVRTKLK, J.J.

THE MOLSONS BANK (creditor collocated) Appellant

BEAUDRY et al. (creditors contesting' Respondents.

Advances by bank—Goods hypothecated—The Hank Act- 
Insolvent estate.

Sub-section 2 of section 74 of the Bank Act (53 Vic., c. 31, as 
amended) which authorizes banks to “ lend money to any wholesale 
purchaser or shipper of or dealer in products of agriculture, the 
forest," etc., upon the security of such products, does not apply 
so as to cover an advance made by a bank upon the security of 
lumber which, at the date of such advance, has been through the 
saw mill,—the lumber, when converted into logs, being no longer 
the product of the forest within the meaning of that section. 

Judgment of the Superior Court affirmed.

Appeal trom a judgment of the Superior Court, maintain
ing a contestation of a dividend sheet prepared ill the matter 
of J. A Buhner & Co., insolvents.

The contestants claimed that the curator to the above 
mentioned insolvent estate was not entitled to divide the 
assets into goods hypothecated to the Molsons Bank, and 
goods not so hypothecated : that the goods thus classed as 
being hypothecated to the bank were under the privilege of 
lessors, and that the Molsons Bank had, therefore, been given 
a preference not maintainable in law. The appellant con
tended that as the goods in question, which consisted of
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certain lumber (which had passed through the saw mill), 
constituted its security for certain advances made uuder 
section 74 of the Bank Act (53 Vic. (D) c. 31, as amended), 
it had a right to the hypothecation of the security, and that 
the curator was warranted in making the division he had of 
the effects.

The Superior Court held that the lumber in question 
having, to a certain extent, been changed from its original 
condition was no longer the product of the forest at the time 
it was accepted as security for advances, and that therefore 
the transactions lietween the Molsons Bank and J. A. 
Bnlnier & Co., in respect thereof, were not within section 74 
of the Bank Act.

The Molsons Bank appealed from this judgment.
29 Octohkk, 1901.

The judgment given by the majority of the Court of 
Appeal was in the following termsW

(Translation.)
As regards the nature of the privilege claimed by the 

appellant, the Molsons Bank :—
Considering that the terms of section 74 of the Bank Act 

permit it to make loans to wholesale purchasers or shippers 
of products of agriculture, the forest or mines upon the 
security of such products ;

Considering that this privilege has been established for 
the purpose of aiding agriculture and the development of 
the forests, mines and fisheries, and that the security pro
vided can be given to assure the repayment of the sums lent 
under the operation of that statute ;

Considering that this privilege cannot be granted to 
assure the payment of anterior debts or of those already 
existing.

Considering that it was incumbent upon the appellant to 
establish that the privilege which it had invoked had l)een 
created under the aforesaid conditions ;

Considering that the appellant has not established that 
the security claimed was granted at the moment of the crea
tion of the debt, but that it appears to have been so as 
security for an anterior and pre-existing debt ;
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Considering that the different lumber in question in this 
action, as detailed and declared in the record, are not the 
products of the forest nor their derivatives, in the sense of 
the said section 74 of the said statute ;

Considering that there is no error in the judgment 
appealed from, rendered by the Superior Court at Montreal, 
on 25 January, 1901,

The Court, for the reasons above given, doth confirm the 
said judgment with costs.

Hall, J.
Concurs in the judgment for the first five reasons, but 

differs from the majority of the court on the sixth reason, 
being of the opinion that the lumber in question comes 
within the terms of section 74 of the Hank Act, as being the 
product of the forest in the sense intended by that enact
ment.

WURTBLK, J. :—
Concurs in the judgment on the ground that it has not 

been stated that the agreement establishing the privilege was 
made at the time the debt secured was created.

Appeal dismissed with costs.
Solicitors for the Appellant : Campbell, Meredith, A Han 

& Hague.
Solicitors for the Respondents : Lamothe and Trudel.

Editor's Notes i—

Sub-section 2 of section 74 of The Bank Act, as amended 
by 63-64 Vic., c. 26, section 17, reads as follows :

“ 2.—Loans to wholesale dealers, etc.—The bank may 
also lend money to any wholesale purchaser or shipper of or 
dealer in products of agriculture, the forest, quarry and 
mine, or the sea, lakes and rivers, or to any wholesale pur
chaser or shipper of or dealer in live stock or dead stock 
and the products thereof, upon the security of such pro
ducts, or of such live stock or dead stock and the products
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thereof. The bank may allow the goods, wares and mer
chandise covered by such security to be removed and other 
goods, wares and merchandise mentioned in this sub-section 
to be substituted therefor, and those so substituted shall be 
covered by such security as if originally covered thereby : 
Provided always, that such goods, wares and merchandise 
so substituted are of substantially the same character and 
of substantially the same value as, or of less value than, 
those for which they have been so substituted.”

See also sec. 76.
The decision reported above is of interest as being the 

first judicial pronouncement upon what is or is not the pro
duct of the forest within the meaning of The Bank Act.

The security mentioned in and created by this sub
section is, in some respects, of the same nature as a ware
house receipt,—section 75 making it a condition precedent 
to the acquisition of either of these securities that the bill 
or debt for which they are taken as collateral security shall 
have been negotiated or contracted at the time they are so 
acquired, or that a written agreement for the future delivery 
of such security shall then have been made.

O11 the other hand, this security differs from a warehouse 
receipt inasmuch as the section creating it expressly states 
that the goods may be removed and others substituted 
therefor ; while a warehouse receipt will not apply to substi
tuted goods unless there is a custom of trade to the effect 
that it does so.

See Llado v. Morgan (1874), 23 U. C., C. P. 517. 
IVilmot v. Maitland (1851), 3 Grant (Out.) 107. Bank of 
Hamilton v. Noyc Manufacturing Co. (1885), 9 O. R. 638.
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[IN THE SUPREME COURT OF CANADA.]
IlKFORK SIR HENRY STRONG, C.J., AND TASCHEREAU,

G WYNNE, SEDGWICK and DAVIES, J.J.

THE CANADIAN FIRE INS. CO.
(Defendants) Appellants,

v.

ROBINSON el a!.,

'Plaintiffs) Respondents.

(ON APPEAL FROM THE COURT OK KING'S BENCH FOR 
LOWER CANADA, APPEAL SIDE).

Fire insurance—Agent delegating his authority—Lex loci 
and lex fori.

The local agent of a fire insurance company was empowered to make 
interim insurances by means of receipts countersigned by himself, 
provided that in all such cases the premiums for the insurances thus 
effected were paid in cash. The agent employed a canvasser, who 
assumed to make a contract of insurance for the company,—giving 
an interim receipt countersigned by himself as agent of the company, 
and taking in payment of the premium a promissory note payable to 
his own order three months from date.

Held, that the action of the person employed as canvasser did not 
bind the company, as he had assumed to make a contract of such a 
nature as the agent himself had no authority to make.

Held, further, that in any event the agent could not act through a sub
agent, the authority given to an agent of an insurance company 
invested with such powers as the one in question being such as 
involved and implied trust and confidence in the very person so 
chosen as original agent.
[Summers v. The Commercial Union Insurance Co., 6 S. C. R., iq, 

followed.]
Held, further, that the lex loci of a contract must be presumed to be 

that of the lex fori, unless the former law is proved to be different.
Appeal allowed.

The agent of the Canadian Fire Insurance Company at 
Ottawa was one Smith, with whom one Healey shared an 
office. Smith represented various other insurance companies, 
and he made a verbal arrangement with Healey that the latter 
should be allowed a commission upon any fire risks which he 
obtained for him. Healey induced D'Amour and Charlebois,
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proprietors of a steam planing mill in the city of Hull, to 
take out a policy of insurance on their proj>erty for $5000.00, 
and he issued an interim receipt therefor, countersigned by 
himself as alleged agent of the Canadian Fire Insurance Co., 
and took in payment of the premium a promissory note 
payable to his own order three months after date. Smith 
himself had no authority to issue receipts for interim insur
ance unless the premium therefor was paid in cash. The 
evidence also showed (in the opinion of the court) that Smith 
never authorized Healey to effect the insurance in question.

A few days after this transaction the property in question 
was burned. The company refused to pay the insurance 
money, and action therefor was then brought by the Respond
ent Robinson, the assignee of D'Amour and Charlebois, of 
which firm he was a creditor. The Superior Court gave 
judgment in favour of the plaintiffs and this decision was 
confirmed by the Court of King's Bench for Lower Canada 
(Appeal Side), Hall and Bossé, J.J., dissenting.

The appellants then appealed to this court.
1 6tii November, 1901.

The judgment of the court was delivered by 
The Chief Justice :—

There are, in my opinion, four distinct grounds for allow
ing this appeal.

First, Smith, if he did in fact delegate his authority as 
an agent for the appellants, for the purpose of effecting 
policies of assurance, to Healey, had no legal authority to 
do so. At the opening of the appeal there was some discus
sion as to whether the authority of Smith to appoint a sub
agent depended on the law of Ontario or Manitoba (the legal 
domicile of the company) or 011 that of Quebec, and my brother 
Taschereau remarked that the lex loci of the contract must 
be presumed to be that of the lex fori unless the former law 
was proved. I agree in this and consider that the question 
must be determined by the law of the Province of Quebec.

Article 1711 of the Civil Code is as follows : —
“The mandatary is answerable for the person whom he 

substitutes in the execution of the mandate, when he is not 
empowered to do so : and if the mandator be injured by 
reason of the substitution he may repudiate the acts 
of the substitute.
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This article 1711 deals only with the question of 
responsibility, and it does not define the cases in which the 
mandatary may appoint a sub-agent. The corresj)onding 
article of the French Code is 1994. These provisions appear 
to apply in cases where the mandatary is neither empowered 
nor prohibited by the contract of mandate to appoint a sub
agent.

There can be little doubt, although there is no express 
article to that effect, that the mandator may prohibit the 
delegation of his mandate by the mandatary to a third person 
provided the prohibition Is express. Then, surely, when 
there is nothing requiring that the prohibition to delegate 
should be express in its terms, it may well lie left to inference 
when the mandate necessarily implies trust and confidence in 
the person on whom it is conferred.

Then, in a case in this court, Summers v. The Commercial 
Union Ins. Co., 6 S.C.R. 19. an appeal from Ontario, it 
was held that an agent of an insurance company such as 
Smith was in this case, could not act through the medium of 
a sub-agent, since the authority to the original agent involved 
trust and confidence in the nature of a delectus personae. It 
is therefore a case where the mandatary cannot legally dis
charge his duties by handing them over to another not 
selected by the mandator. There is an arret of a Belgian 
Court of Ap]>eal to this effect. (Gaud 26 May, 1851, 
Pasicrisie 1851 2-318.) For this reason I conclude that 
Smith had no legal jiower to substitute Healey for himself 
in making the contract of insurance with D’Amour and 
Charlebois.

Secondly, even if Smith had legal authority to substitute 
Healey, he, in point of fact, as appears from the depositions, 
never did so. Healey had apparently authority to get pro
posals for Smith, but Smith never enqxnvered him to con
clude contracts, to sign interim receipts or to receive 
premiums. It was incumbent on the plaintiff to establish 
this in proof by clear testimony, but he has failed to do so. 
It does not appear that Healey was authorized to conclude a 
contract and to sign an interim receipt with I)'Amour and 
Charlebois or with any one else. This appears to have been 
his own view, for lie erased Smith’s counter-signature from 
the interim receipt thus indicating tha't lie had not authority 
from the latter. The very way in which the interim receipt



208 CANADIAN COMMERCIAL CASKS. [VOL. I.

lie used came into the hands of Healey militates against the 
pretension that he had in fact actual authority from Smith, for 
Healey appears to have abstracted the receipt from a parcel 
containing blanks sent by the company’s agent at Toronto 
addressed to Smith, and without having authority so to do 
from the latter. On the whole it is not proved that Healey 
had dc facto the authority he professed to exercise. This is 
further confirmed by the fact that he gave the interim 
receipt without receiving payment of the premium,taking for 
it a promissory note at three months, payable, not to Smith, 
but to himself, which note he did not hand over to Smith at 
once, although after some time he offered to deliver it to 
latter, who refused to accept it. There certainly never was 
in fact any authority conferred by S.mitli to enter into a 
contract of insurance to lie binding on the appellants on the 
terms and to be carried out in the manner this assumed 
contract was.

Thirdly, even if it were granted that Smith could in law 
substitute a sub-agent, and had in fact done so, there is a 
clause in article 1711 (not to lie found in the French Code) 
which is conclusive as to the right of the appellants to 
disavow Healey’s acts. The words of this clause are : “If 
“ the mandator be injured by reason of the substitution, he 
“ may repudiate the a< ‘s of the substitute.” If there could 
be a case in which a principal would be entitled to say he 
was injured by the acts of one who had assumed to act as 
the sub-agent of his mandatary it is the present. Here we 
find this pretended sub-agent entering into a most 
improvident contract of insurance as regards the risk taken, 
not complying with the words of the mandate as regards 
the interim receipt, and taking payment of the premium in 
a manner not warranted by anything the appellants had 
authorized, by a deferred promissory note payable, not to 
the appellants, or their agent, but to the sub-agent himself. 
It is impossible to say if there could 1>e in law and was in 
fact a substitution that the appellants were not grievously 
injured by the way in which the substitute executed the 
mandate, and this gives them a right to repudiate the 
pretended contract.

Lastly, the powers of the sub-agent cannot exceed those 
conferred 011 the principal agent. Smith himself had no 
power to enter into a contract in the terms of that which 
Healey pretended to make, as his sub-agent, with D’Amour
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and Charlebois. He could only effect an interim insurance 
binding on the company by an interim receipt countersigned 
by himself and on receiving the premium in cash. (London 
& Lancashire Life Assurance Co. v. Fleming (1897), A.C-, 
p. 499 ; Acey v. Fernie, 7 M. & XV., p. 150.) These 
terms were not complied with, and therefore on this last 
distinct ground, that on which Mr. Justice Hall's dissenting 
judgment proceeds, the respondents must fail.

The appeal is allowed and the action dismissed. The 
appellants must have their costs here and in both courts 
below.

Appeal allowed with costs.

Solicitors for the Appellant : For an and Champagne.
Solicitors for the Respondents : Aylen and Duclos.
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[IN THE JUDICIAL COMMITTEE OK THE PRIVY 
COUNCIL.]

Before LORD HALSBURY, L.C., LORD MACNAGHTBN, 
LORD SHAND, LORD DAVEY, LORD ROBERTSON,

LORD LINDLEY AND SIR FORD NORTH.

THE CANADIAN PACIFIC RAILWAY CO. (Defendant) 
Appellant

ROY (Plaintiff) Respondent.

Railway company—Sparks from locomotive—Liability for 
damage.

A railway company, authorized by statute to run locomotive engines 
along its line, is not, in the absence of proof of negligence, 
responsible for damage caused by sparks emitted from one of its 
locomotives which is properly managed and equipped, and is being 
used in the ordinary manner.

Judgment of the Court of Queen's Ilench for Lower Canada 
(Appeal Side) reversed.

Hon. Edward Blake, A'.C., for the Company Appellant.
Hon. I.omcr Gouin, K.C., for the Respondent.
The facts are set forth in the judgment. 

iSTII DecEMUKR, 1901 :—
The Lord Chancellor, in now giving their Lordships’ 

judgment said : This is an appeal by 'the Canadian Pacific 
Railway Company against a judgment of the Court of 
Queen’s Bench for Lower Canada affirming a judgment of 
the Superior Court of Quebec, whereby that company were 
held to l>e liable to damages to the extent of $300 for 
injuries to the plaintiff’s property alleged to be caused, and 
now admitted to have been caused, by sparks escaping from 
one of their locomotive engines while employed in the 
ordinary use of their railway. Some questions were raised 
in the courts below, and to some extent leferred to here, 
whether the judgment could be supported upon the ground 
of the appellants having been guilty of negligence in their 
management of the engine or its appliances being defective. 
No such question is now before their Lordships. By
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arrangement between the parties that question lias been 
withdrawn, and their Lordships are not to be taken as giving 
any opinion whether there was any evidence of negligence, 
or, if there was, how that issue ought to t>e determined. 
The serious and important question sought to lie raised in 
this appeal is whether the railway company, authorized by 
statute to carry on their railway undertaking in the place and 
by the means that they do carry it on, are responsible in 
damages for injury not caused by negligence, but by the 
ordinary and normal use of their railway. Both courts 
below have held that in the province of Quebec the railway 
company is so responsible ; and the question is whether that 
is the law. The argument appears to be founded on the 
suggestion that Quebec has a civil law of its own, and that 
in that province all corporations, like all other persons, art- 
responsible for causing damage to their neighbours by a 
fault, that is to say, any actionable wrong, whether im
prudence or want of skill : and another article of the code 
provides that civil corporations, constituting by the fact of 
tlieir incorixration ideal or artificial persons, are as such gov
erned by the laws affecting individuals, saving the privileges 
they enjoy and the disabilities they are subject to. If the im
munity claimed for the appellants were simply claimed upon 
the ground that they were a corporation, without reference to 
what they are authorized to do in that capacity, the 
argument would be well founded ; but the fallacy of the 
suggestion lies in supposing that that immunity is claimed 
because they are a corporation. If it were so there would 
lx no difference between the law of England and the law as 
so expounded in the Province of Quebec. But the ground 
upon which the immunity of a railway company for injury 
caused by the normal use of their line is based is that the 
Legislature, which is supreme, has authorized the particular 
thing so done in the place and by the means contemplated 
by the Legislature, and that cannot constitute an actionable 
wrong in England any more than it can constitute a fault 
by the Quelxc code. The principle has l>een lucidly 
expounded by Lord Hatherley in the case of Geddis v. 
Profit ictor* of Bonn Reserv oir (L. R.» 3 App. Cas. 438) thus : 
“If a company in the position of the defendants there 
{Cracknell v. Corfioration of Thctford, L. R., 4 C. P., 629) 
has done nothing but that which the Act authorized—nay, 
tnav in a sense lx said to have directed—and if the damage 
which arises therefrom is not owing to any negligence on
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the part of the company in the mode of executing or carry
ing into effect the powers given by the Act, then the person 
who is injuriously affected by that which has been done 
must either find in the Act of Parliament something which 
gives him compensation, or he must be content to be 
deprived of that compensation because there has been nothing 
done which is inconsistent with the powers conferred by the 
Act and with the proper execution of those powers. My 
Lords, I say the proper mode of executing those powers, tie- 
cause it appears to me that it is very neatly and appositely put 
by Mr. Baron Fitzgerald in giving his judgment in the Court 
of Exchequer Chamber in this form. Mr. Baron Fitzgerald 
says :—‘ ‘ The substantial question raised on the pleadings 
to the first and second counts of the declaration appears to 
me to lie whether these acts of the defendants were done in 
a due exercise of their authority under the local and 
personal statute, which has been mentioned, without 
negligence.” And Lord Cairns, in the case of the The 
Hammersmith Railway Company v. Brand (L. R., 4 H. L., 
171, at page 215), points out that it would be a re
pugnant and absurd piece of legislation to authorize by 
statute a thing to be done, and at the same time leave it to 
be restrained by injunction from doing the very thing which 
the Legislature has expressly permitted to be done. Lord 
Cairns said:—“ It appears to me that the effect of the 
legislation 011 this subject is to take away any right of action 
011 the part of the landowner against the railway company 
for damage that the landowner has sustained. It must be 
taken, I think, from the statements in this case, that the 
railway could not be used for the purpose for which it was 
intended without vibration. It is clear to demonstration 
that the intention of Parliament was that the railway should 
be used. If, therefore, it could not be used without 
vibration, and if vibration necessarily caused damage to the 
adjacent landowner, and if it was intended to preserve to 
the adjacent landowner his right of action, the consequences 
would be that action after action would be maintainable 
against the railway company for the damage which the 
landowner sustained ; and after same actions had been 
brought, and had succeeded, the Court of Chancery would 
interfere by injunction, and would prevent the railway being 
worked—which, of course, is a reductio ad ahsurdum ; and 
would defeat the intention of the Legislature. I have, 
therefore, no hesitation in arriving at the conclusion that no
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action would be maintainable against the railway company." 
This permission, of course, does not authorize the thing to 
be done negligently, or even unnecessarily to cause damage 
to others. Much was argued by the learned counsel for the 
respondent as to the peculiar jurisprudence of Quebec, 
but in truth there is no such difference in this respect as 
he seemed to suppose. The law of England, equally with 
the law of the province in question, affirms the maxim Sic 
uterc tuo ut alicnum non laedas ; but the previous state of the 
law, whether in Quebec, or France, or England, cannot 
render inoperative the postive enactment of a statute ; and 
the whole case turns not upon what was the common law of 
either country, but what is the true construction of plain 
words authorizing the doing of the very thing complained 
of. The Legislature is supreme, and if it has enacted that a 
thing is lawful, such a thing cannot be a fault or an action
able wrong. The thing to be done is a privilege as well as 
a right and duty, and it seems to their Lordships it comes 
within tlie express language of the code (article 356). But 
it is said that the Dominion Railway Act itself expressly 
maintains the liability of railway companies under provincial 
law for damages caused by their operation, and section 92 is 
referred to. This may be disposed of in a sentence. That 
section refers to compensation under the Act. and not 
to damages in an action at all, which is what the question is 
here. Section 288 is more plausibly argued to have main
tained the liability of the company, notwithstanding the 
statutory permission to use the railway ; but if one looks at 
the heading under which that section is placed, and the 
great variety of provisions, which give ample materials for 
the operation of that section, it would be straining the 
words unduly to give it a construction which would make 
it repugnant, and authorize in one part of the statute what 
it made an actionable wrong in another. It would reduce 
the legislation to an absurdity, and their Lordships are of 
opinion that it cannot In? so construed. They will, therefore, 
humbly advise His Majesty that the judgment of the Court 
of Queen's Bench affirming the judgment of the Superior 
Court ought to be reversed, except as to costs. I11 the 
exercise of the discretion expressly reserved to their Lord- 
ships by the order-in-council granting leave to appeal, their 
Lordships direct the appellants to pay the respondent's costs 
of this appeal.

Appeal dismissed, without costs.
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Solicitors for Appellant : S. V. Blake.

Solicitors for Respondent : Fox & Preece.

Editor’s Notes «—

The law on the point in question in this case was decided 
in England in Vaughan v. Taff Vale Railway Co. ( i860) 
5 H. & N. 679, where it was laid down that a railway 
company authorized by the Legislature to use locomotive 
engines was not responsible for damage caused by sparks 
from one of its engines, provided that the company had 
taken such precautions as it could, had adopted ail 
appliances approved of by science, and had not been guilty 
of any act of negligence regarding the use of the engine.

This same principle was reaffirmed in the more recent 
case of Port-Glasgow and Newark Saileloth Co. v. Caledonian 
Railway Co. ( 1893), 3° Scot. L.R. 587, where Herschell, 
L.C., enunciated the law in the following terms :—“ It is 
now well settled law that in order to establish a case of 
liability against a railway company under such circumstances, 
it is essential for the pursuers to establish negligence. The 
railway having the statutory power of running along the 
line with locomotive engines, which in the course of their 
running are apt to discharge sparks, no liability rests upon 
the company merely because of sparks emitted having set 
fire to adjoining property. But the defenders, although 
possessing this statutory power, are undoubtedly bound to 
exercise it reasonably and properly, and the test, whether 
they exercise this power reasonably and properly, appears to 
me to be this : They are aware that locomotive engines run
ning along the line are apt to emit sparks. Knowing this, 
they arc bound to use the best practicable means, according 
to the then state of knowledge, to avoid the emission of 
sparks which may be dangerous to adjoining property ; and 
if they, knowing that the engines are thus liable to discharge 
sparks, do not adopt that reasonable precaution they are 
guilty of negligence, and cannot defend themselves by rely
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ing upon their statutory power. About the law, as I have 
expressed it, I do not think there is any controversy."

The Supreme Court of Canada has adhered to the Eng
lish rule that, in the absence of proof of negligence, a rail
way company is not responsible for fire caused by sparks 
emitted from its properly equip]x.*d and managed engine. 
The various cases decided by that court, however, have 
generally gone into the question whether or not a certain 
act or omission on the part of the railway company consti
tuted negligence. Thus, in Nav llrunsu'iek Ry. Co. v. 
Robinson ( 1884) n S.C.R. 688, it was held that the use of 
wood as fuel was not in itself evidence of negligence ; whilst 
in North Shore Ry. Co. v. Me Willie (1890) 17 S.C.R. 511, 
it was decided that running a too heavily laden train up 
grade in the face of a strong wind, which caused a great 
number of sparks to 1>e sent out by the engine, was negli
gence such as would render the company liable in damages 
to owners of adjoining property injured thereby.

See also Canada Southern Ry. Co. v. Phelps (1884) 14 
S.C.R. 132. Canada Allantic Ry. Co. v. Moxlcy (1887) 15 
S.C.R. 145.

In the Province of Quebec, however, a different rule has 
prevailed, and it has generally been held that, under Article 
1053 °f the Civil Code, a railway company is, apart from any 
proof of negligence, liable for damage caused by sparks 
emitted from its locomotives. That article reads as follows : 
“ Every person capable of discerning right from wrong is 
responsible for the damage caused by his fault to another, 
whether by positive act, imprudence, neglect or want of 
skill."

The line of reasoning, followed in at least one case, was 
that one who carries 011 a hazardous undertaking is 
liable for all the consequences, and that neither the fact 
that the work in question is for the public good, or that 
every precaution was taken in the way of using the latest 
appliances known to science, will avoid that liability.

(Grand Trunk Ry. Co. v. Mecgan (1885) M.L.R., 1
Q-B, 314O
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Jodoin v. South Eastern Ry. Co. (1882) M.L.R., 1 S.C. 
3*6.

Leonard v. Canadian Pacific Ry. Co. (1889) 15 Q.L.R. 93.
Northwest Atlantic Ry. Co. v. Betournay (1891) 21 R.L. 

190.
In the more recent case of Senêsac v. Central Vermont 

Ry. Co. (1896) R.J.Q., 9 S.C. 319, it was held that the 
action should be dismissed because there was not sufficient 
proof that the sparks from the engine occasioned the fire.

(This decision was confirmed by the Supreme Court on 
the same ground as that tribunal had affirmed the previous 
decision, in the contrary sense, of G. T. Ry. Co. v. Afeegan, 
—that a finding of fact, not manifestly wrong, would not 
be interfered with.)

Abbott's Railway Law cites with approval (p. 417) the 
judgment in Scnêsac v. C. V. Ry. Co. as being a correct 
exposition of the law, the decision in Jodoin v. S.E. Ry. 
Co., supra, being condemned (see p. 415) as not even being 
in accord with article 1053. But it appears that Sencsacx. 
C. V. Ry. Co. does not, in fact, weaken the decision in the 
latter case or in others similarly decided in the Province of 
Quebec,—the ratio decidendi simply being that it was 
necessary to prove that sparks caused the loss.

The effect of the judgment of the Judicial Committee of 
the Privy Council in the case above reported appears to be 
that the rule of law on the subject is declared to be the same 
in the Province of Quebec as it is elsewhere in Canada, and 
in England.

It may be added that probably the case of damage caused 
by sparks from a locomotive may be distinguished from some 
of the other cases considered (e.g., that of vibration) on the 
ground that the latter constitutes a continuing nuisance.
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[IN THE EXCHEQUER COURT OF CANADA.] 
Before BURBIDGE, J.

THE BOSTON RUBBER SHOE COMPANY

THE BOSTON RUBBER COMPANY OF MONTREAL, Ltd.

Infringement of trade mark—Use of eorporatc name— 

Proof of intent.

“ The Boston Rubber Shoe Company ” registered its name as a trade 
mark in Canada about a year after “ The Boston Rubber Company 
of Montreal. Ltd.,” had'obtained incorporation as such. In an 
action brought by the former company to restrain the latter from 
using what was. in effect, its corporate name upon its goods i which 
were of the same nature as those manufactured and sold by the 
plaintiff company), it was held that no such injunction could be 
granted, and that there was no infringement unless the evidence 
satisfied the court that such name had been chosen by the defendant 
company for the purpose of using it in order to obtain some 
advantage from the reputation which the plaintiff company’s goods 
had acquired under a somewhat similar name, or that,subsequently, 
defendant company had used its corporate name fraudulently or in 
bad faith in connection with the sale of its goods.

Bvrbidge, J.:—
The action is brought to restrain the defendant company 

from impressing or using upon rublier boots and shoes manu
factured by it words that constitute in substance its cor
porate name, and for damages for an alleged infringement 
by such use of its name of the plaintiff company’s registered 
trade mark.

The plaintiff company was, in 1853, incorporated under 
the laws of the Commonwealth of Massachusetts, by the name 
of “ The Malden Manufacturing Company,” for the purpose 
of manufacturing cotton, silk, linen, flax, or india rubber 
goods at the town of Malden. I11 1855 its name was, by an 
Act of the Commonwealth, changed to ” The Boston Rubber 
Shoe Company.” Since that time it has continued to do 
business by that name, and its business has prospered. In 
rubber boots and shoes it manufactures two grades or lines 
of goods ; the one that which is spoken of as ” the Boston 
Rubber Shoe line” and the other "the Bay State line.” 
The former are known to the trade, and have been since as



2 18 CANADIAN COMMERCIAL CASES. [VOL I.

early as 1865 at least, as “Boston.” The other grade is 
known as “ Bay State.” The company’s annual output of 
rubbers is about twelve million pairs. Mr. Sawyer puts it 
at from ten to fifteen millions. Of this quantity about half 
are “ Bostons” and half “ Bay State.” These goods are 
sold in the United States, in Europe and in Canada. But 
the sale in Canada is not, I infer from the evidence, large. 
Mr. Smith, of French & Smith, of Montreal, shoe mer
chants for some seven years prior to last year, sold from 
fifteen hundred to two thousand dollars worth of these 
goods per annum ; but not so many during the last year. 
Mr. O’Brien, another Montreal boot and shoe merchant, 
says that at present he sells a very small quantity of the 
plaintiff's goods ; and he explains the reason to lie that the 
duty is too great ; that it kept out American rubber goods 
for the last few years excepting job lots sold at a reduction 
in price. The regular goods they do not buy because they 
are too high. Mr. George H. Mayo, of William F. Mayo 
& Company, Boston, who are wholesale dealers in rubber 
shoes, and who sell all over the United States and in 
Canada rubber shoes made by the plaintiff company, gives 
from his books the sales in Canada in the year 1900 of such 
goods at something less than five hundred dollars worth.

In April, 1897, the plaintiff obtained registration in the 
United States Patent Office of the words “ Boston Rubber 
Shoe Company ” as a trade mark for rubber boots and 
shoes. And in October in the same year it obtained regis
tration in Canada of the same words as a specific trade 
mark to be applied to the sale of rublier boots and shoes. 
In Octolier, 1896, The Toronto Rubber Shoe Manufacturing 
Company, Limited, had, upon the allegation that it had 
been the first to use the same, registered as a specific trade 
mark to be applied to the sale of rubber boots and shoes 
the word “ Boston,” and on September 27th, 1897, the 
latter company assigned all its right, title and interest in 
such specific trade mark to the plaintiff ; but without, so 
far as appears, any assignment of any interest in the 
business in which The Toronto Company had used or 
intended to use such trade mark.

I11 1878. George H. Hood and others obtained, in 
accordance with the laws of the Commonwealth of Massa
chusetts then in force, a certificate of incorporation as The 
Boston Rubber Company, with power, among other things,
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to manufacture and sell articles consisting wholly or in part 
of india-rubber. For some ten years this company confined 
its manufacture and business to articles other than rubber 
boots or shoes. It then commenced to manufacture such 
articles, and in 1889. it registered in the United States 
Patent Office a trade mark for india-rubber boots and shoes 
consisting of a bell upon which appear the words ‘ * Boston 
Rubber Co., Boston. Mass." The Boston Rubber Shoe 
Company, becoming aware of the intention of The Boston 
Rubber Company to engage in the manufacture of boots 
and shoes, applied, in the first instance, to the Attorncy- 
General of the Commonwealth, praying him to file an 
information in the nature of a writ of quo warranto against 
The Boston Rublier Company to the end that the latter 
company might show by what warrant it used its name. 
The application being refused, a petition was presented to 
the Supreme J udicial Court of the Commonwealth for leave to 
The Boston Rubber Shoe Company to file such an informa
tion. The petition was dismissed.

In 1896 The Boston Rubljcr Company appears to have 
gone out of the business of manufacturing rubber lxDots and 
shoes, and the promoter of the defendant company purchased 
for nine thousand dollars the portion of its tools, machinery 
and plant mentioned in the agreement, a copy of which is 
in evidence. The purchase included, among other things, 
all callenders, blocks, dies, patterns, moulds, and all furni
ture and tools specifically adapted for the manufacture of 
rublîer lioots and shoes. This sale was effected on the 30th 
of May, 1896. O11 the 26th of August of that year au appli
cation was made by Charles L. Higgins, the purchaser of 
this plant, and others, for incorporation under The Companies 
Act (R.S.C-, c 119) by the name of "The Boston Rubber 
Company of Montreal, Limited," for the purpose of carrying 
on the business of manufacturers of all kinds of rublier and 
gutta percha goods, and of all goods in the manufacture of 
which rubber or gutta percha is used, and for the purpose 
of dealing in such goods. After publication of the notice 
of application letters patent were on the 27th day of Novem
ber, 1896, issued under the Great Seal of Canada incorporat
ing the company for the purposes mentioned. I11 explanation 
of the choice of name Mr. Higgins says that “ the town of 
St. Jerome had voted a bonus of fifty thousand dollars to 
the new company starting, and designated that company as 
The Boston Rubber Company. Consequently we would have
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had to have another vote taken in the town and at con
siderable cost, and we thought it best to go on with the 
same name under the circumstances. * ’ The Boston Rubber 
Company, like most rubber shoe companies, had made two 
grades of rubber boots and shoes ; the better grade had 
impressed upon it the name of the company on the device of 
a bell (the company's trade mark to which reference has 
been made) ; and the other grade bore the name of the 
Neptune Rubber Company. The defendant company never 
used the device of the bell for the reason as stated by Mr. 
Higgins that he thought it was a trade mark belonging to 
The Boston Rubber Company, and because it was in use by 
the firm of J. & T. Bell, of Montreal. In using the moulds 
purchased from The Boston Rubber Company the words 
“Boston” and “Mass." were dropped and the word 
“ Montreal ” substituted. The defendant company also 
manufacture two grades of rubber boots and shoes. On the 
better grade are impressed the words “ The Boston Rubber 
Company, Montreal, Limited,” and these goods in the 
company’s catalogues, price lists and advertisements are 
referred to as “Boston.” In the Illustrated Catalogue, 
Exhibit No. 15, will be found the following :—“Our 
Neptune brand is everything we claim for it—a high grade 
second, not so good as the Boston, but a good, clean, well- 
made, stylish rubber that will give excellent satisfaction for 
the money ; ’ ’ and in the same catalogue, as well as in the 
price list, Exhibit No. 16, the words “Boston Rubber 
Company ” without any addition of the word “ Montreal ” 
frequently occur.

Now although the sales of the plaintiff’s goods in Canada 
do not appear to lie, or so far as the evidence goes, to have 
been, considerable, the term “ Boston ” or “ Bostons” has, 
it seems to me, come in some way to have a commercial 
value as attached to rubber boots and shoes ; and this value 
has, I think, been given to it by the plaintiff's enterprise 
and business. I come to that conclusion notwithstanding 
the fact that the plaintiff has seen fit to take from another 
company an assignment of a specific trade mark to lie 
applied to the sale of rubber boots and shoes consisting of 
the word “ Boston ” and obtained by such company on the 
allegation that it was the first to use it. I express no 
opinion one way or the other as to the validity of that trade 
mark either as used by the company that registered it, or 
in the hands of the plaintiff under the circumstances existing
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in this case. But I am not prepared to accept the allega
tion mentioned as true. On the contrary, unless one splits 
hairs over the words * * Boston ’ ’ and ‘ ‘ Bostons ' ’ as applied 
to rubber boots and shoes, it seems to me reasonably cer
tain that the plaintiff company was the first to make use of 
the term in that connection ; and that any value it has 
acquired in that connection, any secondary meaning that 
it has come to have as denoting excellence in rubber boots 
and shoes, has been derived from its use in the plaintiff’s 
business. And it seems to me that the defendant company, 
as honest manufacturers and traders, ought to discontinue 
its use, except so far as it forms part of the corporate name 
of the company. But this action is not brought to restrain 
the use of the word 4 4 Boston ” or “ Bostons 4 ’ in the com
pany's catalogues, price-lists and advertisements, but to 
restrain it from using upon goods of its own manufacture 
what in substance is its corporate name, the only difference 
being the omission of the preposition 44 of " before Mont
real. But that does not appear to me of itself to be of great 
importance ; and I should not have thought anything of it 
but for the intentional dropping of the word 44 Montreal, ” 
also in other connections to which reference has been made. 
As it is one cannot wholly lose sight of the incident in 
coming to a conclusion as to whether the defendant is 
honestly impressing its corporate name on its goods, or 
whether it is endeavouring to put thereon something that 
will give it the advantage of the reputation acquired by the 
plaintiff’s goods. It would, I think, be much letter and 
safer for the defendant to put on its goods its corporate 
name in the terms in which that occurs in its letters-patent. 
But for Mr. Higgins' explanation I should, I think, have 
come lo the conclusion that the name of the defendant com
pany had been chosen, and the form in which it is impressed 
upon the goods manufactured by the company had been 
adopted with a view to use and to get the advantage of 
using the word “ Boston ” or “ Bostons ” to which, as con
nected with the rubber boot and shoe business the plaintiff 
company's years of successful business had, especially in 
the United States, given a trade value and importance. 
However, in view of that explanation, which under all the 
circumstances I accept as a true explanation. I must, I 
think, acquit him and the company of any intentional or 
fraudulent adoption or adaptation of any part of the plaintiff 
company’s corporate name, which subsequently to the incor-
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poration of the defendant company it has registered as its 
trade mar k. The action is for the infringement of a registered 
trade mark. The infringement alleged is the use, substan
tially, by the defendant of its own name upon its own goods. 
The tjame had been chosen and given after notice, before the 
plaintiff’s trade mark was registered. It had been chosen 
and the application for incorporation made before The 
Toronto Rubber Shoe Manufacturing Company applied for 
the registration of the trade mark “Boston,” although the 
letters-patent did not issue until about a month after the 
latter mark was registered. There is no evidence of any 
attempt by the defendant company to sell its goods as those 
of the plaintiff. There is nothing to lead me to think that 
the defendant company has in the use of its corporate name 
or otherwise, acted in bad faith or fraudulently. At most 
it lias, I think, made the mistake—made it perhaps honestly 
enough—of thinking that as it had bought out the Boston 
Rubber Company it had as good a right to the use of the 
word “Boston” as anyone else. In that view it may be 
wrong ; but that is not I think the question now before me. 
What is to be now determined is whether the company 
may or may not impress its corporate name upon goods of 
its own manufacture, and that I think it may do in the 
absence of any fraud or bad faith. Under ordinary circum
stances it is not of, course, necessary to aver or to prove fraud 
to obtain protection for a trade mark. But cases in which 
that which is complained of is the use of one's own name or 
the use of a company of its corporate name, stand in a some
what different position. One may, if he does it honestly 
and with no fraudulent intent, use his own name on his own 
goods, although they may tend to some confusion ; and tilt- 
same is I think true of the use by a company of its corporate 
name.

In the present case the name was no doubt chosen by the 
persons incorporated ; and it was granted by the Crown upon 
the declaration by Charles Higgins, one of such persons, for 
himself and those associated with him, that the proposed 
corporate name of the company was not the name of any 
other known company incorporated, or unincorporated, or 
liable to be fairly confounded therewith, or otherwise on 
public grounds objectionable. If I thought that there had 
been intentional deception in obtaining the name, that it had 
been chosen with a view of reaping an, advantage from the 
reputation that the plaintiff’s rubber lioots and shoes had
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acquired in the market I do not doubt that I ought to 
restrain the defendant company from using the name upon 
the rubber boots and shoes manufactured by it. But I do 
not think it was selected with any such object or motive ; or 
that it is used (I speak now of the use of the corporate 
name) in bad faith or for any fraudulent or improper pur
pose. Within those limits it has, I think, so long as it is 
allowed to retain it, a right to use its own name on its own 
goods. If Higgins' declaration that the name proposed was 
not liable to be confounded with that of any other company, 
and that the name is not on public grounds objectionable is 
not true, if in making that allegation he was mistaken, 
there are appropriate remedies provided, but these are not in 
question here.

There will I* judgment for the defendant company, and 
the costs will follow the event.

Action dismissed with costs.
Solicitor for the Plaintiff : R. V. Sinclair.
Solicitors for the Defendant : McGown & England.

Editor’s Note i—

Since the above judgment has been set up, the appeal 
therefrom has been argued in the Supreme Court of Canada. 
The notes on the points in question will be given with the 
report of the decision of the latter tribunal.



224 CANADIAN COMMERCIAL CASES. [VOL- I.

[IN THE SUPREME COURT OF NOVA SCOTIA] 
Before MCDONALD, C. J.

CAPSTICK et al 
v.

HENDRY et aL
Insolvency — Assignment for benefit of creditors — Effect of 

provisions in the deed.

A deed of assignment for the benefit of creditors provided that after 
the satisfaction of certain specified liabilities, the creditors who 
signed the deed within sixty days from the date thereof should be 
paid pari passu, and without any preference ; and that the residue 
of the estate should then go towards the payment, pari passu and 
without preference, of the claims of such creditors as did not become 
parties to the deed within sixty day—Held, that the creditors who 
executed the deed after the sixty days, but before any dividend had 
been paid, were entitled to rank pari passu with those who had exe
cuted it within that period ; and that those who executed it after the 
payment of the first, but before the payment of the second dividend, 
were entitled to share equally with those who had executed before, 
except that they could not participate in the first dividend.

[ Whitmore v. Turquand, 3 De G. F. & J., 107 ; Haliburtou v. de 
Wolfey 1 N. S. D. 12 and Douglas v. Sanson, 1 N. B. Eq. 137, 

followed]

13th December ; 1901 

McDonald, C. J., :—

This cause came before me on originating summons taken 
out on behalf of Edward A. Capstick, assignee and trustee 
under a certain deed of assignment made by one Mary E. 
Locke, as well individually as doing business at Lockeport 
under the name and style of C. Locke & Co., for the pur
pose of determining whether the unpreferred creditors 
thereunder who executed the assignment within 60 days 
from the date thereof are entitled to receive payment of 
their claims against the estate in preference to any or all of 
certain other creditors who did not execute the deed until 
after 60 days from the said date had elapsed.

The facts are substantially as follows :—
The assignment which bears date, the 31st December, 

1897, and was made by Mary E. Locke as well individually 
as doing business under the name and style of C. Locke & 
Co., was duly executed by her as party of the first part, the
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plaintiff Capstick, the assignee, as party of the second part, 
and various other persons, firms and corporations, who 
claimed to be creditors of the assignee, as parties of the 
third part. Out of the proceeds of the estate the assignee, 
under the terms of the deed of assignment, was to pay the 
creditors of the assignor in the following order :

1. Certain specified preferred creditors ;

2. The creditors referred to in the following paragraph 
of the assignment :—

“ Fourthly in trust that the said trustee after the 
“ payment and satisfaction of the said debts, hereinbefore 
“ mentioned, shall apply the residue ol the said trust monies 
“ in and towards the payment and satisfaction of the several 
" debts and sums of money due and payable to the several 
“ creditors of the said party of the first part who shall 
“ tiecome parties hereto within sixty days from the day of 
*• the date of these presents, pari passu, and without any 
" preference or priority of payment."

3. The creditors referred to in the following " And 
•• lastly, after the payment and satisfaction aforesaid, then 
" in trust that he, the said trustee or his executors or 
“ assigns do and shall pay and apply the surplus of the 
•' trust monies, if any there shall be, in and towards the 
*' payment of the several debts and sums of money due the 
11 other'creditors of the said party of the first part who may 
•' not have executed this assignment within sixty days, pari 
"passu, and without any preference or priority of pay- 
“ ments”

The deed was executed on or about the day of its date, 
31st December, 1897, by the assignor and the assignee.

The deed contains no clause of release from the creditors 
to the assignor.

Notice of this assignment was advertised by publication 
in the “ Morning Herald " and “ Morning Chronicle ” news
papers published at Halifax, in the " Shelborne Budget ” 
newspaper, published at Shelborne, and in the 11 Royal 
Gazette.” This notice was first published about the loth 
January, 1893, and the publication thereof was continued 
trom time to time for 30 days thereafter.
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No notice was sent direct to any of the creditors, and 
there was no notice of any kind excepting such as was given 
by advertisement in the manner above indicated.

Certain creditors executed the deed of assignment, within 
the 60 days, and certain other creditors did not execute it 
until after the expiration of the 60 days.

Those who did not execute within the 60 days are as 
follows :—

1. Black Bros. & Co., of Halifax, N.S., who executed 
on gth March 1898.

2. Wm. Mnir Son & Co., of Halifax, N. S., who 
executed on 16th March, 1898.

3. DeLong & Seaman, of Boston, in the United States of 
America, in March, 1898.

4. E. K. Spinney, of Yarmouth, on 25th March, 1898.
5. Canadian Drug Co., of St. John, N.B., on 27th 

December, 1898.
On or about 9th April, 1901, the assignee paid a divi

dend of 20%, and on or about the 15th June, 1901, a second 
dividend of 20% of their claims, to each of the defendants 
who executed the assignment within 60 days from its date.

The assignee has now in his hands the sum of $2,232.63 
belonging to the estate, which he estimates to be sufficient, 
together with the previous payments made by him, to pay a 
dividend of about 76% on the claims of those creditors who 
signed within 60 days, or about 45% upon the claims of all 
these creditors as well as of those who executed after the 
60 days had expired.

The creditors who executed the deed of assignment after 
the time limited therein and thereby had expired, claim that 
they are entitled to rank equally with those who executed 
before the period of 60 days had expired, and that one ol 
these classes should have no preference or priority over 
another. The question for me to determine is whether the 
claim can be allowed.

The first dividend declared by the assignee was paid after 
all the present claimants excepting the East Brook & Cana
dian Drug Company had executed the deed of assignment.
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The second dividend was paid after all the claimants had 
signed.

Somewhat similar questions have arisen in England, as 
in New Brunswick and our own Courts.

In Whitmore xs. Turquand 1, J. & H. 444, and on appeal 
3 De G. F. & J. 107, a case not altogether like the present, 
it was held by Wood, V. C., and in the higher Court by the 
Chancellor, that the plaintiffs who had neither assented to 
nor dissented from the provisions of the deed (the benefit of 
which was limited to creditors who executed it within three 
months) might, under the circumstances, execute it after a 
lapse of five years, and be admitted to share in the benefit 
thereof with those who executed within the prescribed time, 
no dividend having been declared and no rights or liabilities 
being affected by the delay. At p. no of that case the 
Chancellor says :—

“ Since the case of Dunch vs. Kent 1 Vern. 260, the doc
trine of this Court has been that the time limited for creditors 
to come in is not of the essence of the deed.”

That being the case the late Chief Justice in Haliburton 
v. De Wolfe 1 N. S. D. 12 asks :

“What is to hinder the Court from doing that which 
right and justice may require?”

In the case last referred to it is pointed out by the Chief 
Justice that the English Courts have always claimed and 
exercised the right of dispensing with the strict observance 
and letter of the contract, and have given relief to non
executing creditors on equitable grounds. In concluding 
his judgment he says as follows :—

“It is apparent from the stream of decisions that a court 
of equity has the power of passing by the letter of the 
restriction and permitting a creditor to come in afterwards.”

That, in my opinion, is the settled principle. The Court 
has the power, to be exercised or not according to circum
stances, of allowing on equitable grounds, a creditor to come 
in and participate in the benefits of such a deed after the 
time limited for his doing so has expired. It is thus stated 
in Winslow on Private Relations between Debtor and Credi
tor, pp. 18-22 “ It would seem, therefore, that unless the
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deed requires peremptory exclusion of all who do not accede 
within the time limited, the Court will not regard the 
accession within that time as essential, and that even where 
the deed required peremptory exclusion of those not acceding 
within the time the Court would relieve against accidental 
omission to do so.”

In Douglas vs. Sanson i N. B. Eq. at p. 137 Barker, J. 
says:—“I think the weight of authority is altogether 
against regarding the time within which creditors are to 
come in under the deed as absolute.” And at p. 138:— 
“ But whether he (the creditor) is allowed to come in or not 
must be determined on the particular circumstances of each 
case. ’ ’

In my opinion, therefore, influenced by these equitable 
considerations, which I think should guide me, I must, under 
the circumstances detailed in the statement of facts and in 
the various affidavits filed, allow the claiming creditors to 
come in and rank, as hereinafter indicated, with those who 
executed the deed within the required time.

The same considerations which induce me to allow them 
to come in at all, induce me also to allow them to participate 
( pari passu with the creditors who executed within the 60 
days) in the division of the estate as and from the time when 
each creditor signed the deed.

Those creditors who signed before any distribution at all 
was made will share equally with the others in every res
pect. Those who executed after the payment of the first 
and before the payment of the second dividend will share 
equally with the others in every respect excepting that they 
will not be allowed to participate in the dividend paid before 
they signed the deed.

The assignee will be allowed his costs out of the estate. 
I will hear one counsel on behalf of all claiming creditors as 
to the costs of that class.

Solicitors for the Plaintiffs : Harris> Henry & Cahan.

Solicitors for the Defendants signing within the time 
limited : Drysdale & Mclnnes.

Solicitors for the other Defendants : Borden, Ritchie & 
Chisholm.
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Editor's Notes—

In the number of The Law Quarterly Review published 
in January, 1902, will be found (at p. 94-5) an interesting 
note upon the gradual extension of the use of an originating 
summons in chancery matters. In its inception it was only 
applicable to an order for the administration of personal 
estate : “ The originating summons first arose under 15 and 
16 Viet. c. 86 s. 45, and was confined to the simple case of 
an order for the administration of the personal estate of a 
dead man " (per Chitty J. in re Busfield 32 C. D. 123 at p.
125.)

[IN THE SUPERIOR COURT OF THE PROVINCE 
OF QUEBEC.]

Before LORANGKR, J.

DAME AMANDA GIRARD, Plaintiff.

THE METROPOLITAN LIFE INSURANCE COMPANY,
Defendant.

Life Insurance — Policy — Delivery — Premium — Conditional 
Receipt.

IIrli> : 1. That the mailing by a company at New York, to its Mont* 
real superintendent, of a policy containing a condition that the 
company assumed no obligation until the policy was delivered and 
the premium paid when the proposed life was alive and in good 
health, did not constitute a delivery to the assured.

2. That although the application containing the above mentioned 
conditions had been signed on February 24th, 1900 ; the applicant 
had been medically examined on the 28th of February, 1900 ; the 
policy had been approved of by the defendant’s chief medical 
examiner, at New York, on March 5U1 ; a policy had been prepar
ed and signed on the 8th of March, and mailed at New York on 
the 9th, addressed to defendant’s Montreal superintendent, where 
it arrived on the 10th of March, 1900, and although deceased had 
paid $4.00 as an advanced premium, receiving a receipt containing 
the condition that “ no insurance is to lie in force upon the ap
plication unless and until the policy be issued thereon and deliver 
ed in accordance with the terms of the application,” yet as 
proposed life had become dangerously ill on the 8th March, 1900, 
and had died on the 10th of March, 1900, before the policy had 
arrived in Montreal ready to be delivered conditionally on his 
being alive and in good health, and his paying balance of 
premium, no obligation was incurred by the company. 

Montreal, 25 November, 1901.
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Lorangkr, J. (translation) :—
“ Inasmuch as the Plaintiff, widow of the late Josapliat 

Binnette claims • 1,000 00 the amount of the life insurance 
policy upon the life of her husband, alleging that the latter 
on the 24th of February, 1900, made an application for 
insurance on his life, naming his wife beneficiary, and paid 
$4 00 to the Defendant 011 account of the first premium ; 
that after being medically examined, applicant was accepted, 
and on the 2nd of March following, the Defendant issued a 
policy of insurance which it transmitted to its Montreal 
agent to be delivered to the said Binnette ; that the deposit 
at the New York Post Office of this policy to be delivered to 
Binnette in Montreal, constituted a sufficient delivery ; that 
Defendant’s agent here retained the policy in his possession 
for several days after having received it and neglected to 
deliver it to the said Binnette ; that the latter died on the 
10th of March, 1900, alter two days of sickness of congestion 
of the brain ; that the Plaintiff after the death of her husband 
went to Defendant’s agent to obtain a delivery of the said 
policy, and the Company refused to deliver it ; that she has 
also made a demand for death claim papers and at the same 
time offered to pay the balance on the premium, which 
demand and offer were also refused ; that Plaintiff reitera
ting her offer of payment, prays for judgment against the 
Company for the amount of the said policy less the amount 
of the balance on premium due.

“Inasmuch as the Defendant pleads that it had been 
agreed that the said policy could only come into force when 
the first premium should have been paid in its entirety and 
accepted by the Company during the lifetime and good 
health of the said Binnette ; that part only of said premium 
was paid, and a conditional receipt given for same.

“That when the policy was signed at New York, the 
said Binnette was no longer in good health, and when it 
arrived in Montreal to be delivered conditionally, he was 
dead ; that it was only towards the end of the following 
month, many weeks after Binnette’s death, that the Plaintiff 
offered to pay the balance of the premium due, and that the 
actual payment of the entire premivm to and its acceptance 
by the Company during the lifetime and good health of the 
Plaintiff's husband, are two warranties without the accom
plishment of which the policy had no effect, nor could the 
Company incur any responsibility ; that the premium not
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having been paid during the lifetime of Binnette, the policy 
remains without effect ; that it had not been issued, but was 
in the possession of the Company’s agent at the time of 
Biunette’s death, and that in consequence Plaintiff had no 
action.

“ Considering that the application signed by the Plaintiff 
and her husband contains the following condition : That the 
policy if issued would not come into force until the premium 
had been actually paid to the Company and accepted by it 
during the lifetime and good health of the party proposed 
for insurance.

“ Considering that the receipt given for the $4.00 paid 
on account of the fiist premium mentioned in the application 
contained the following declaration : That the insurance 
does not take effect unless and until the policy be delivered 
in accordance with the terms of the application.

“ Considering that the medical examination of the Plain
tiff’s husband having been judged satisfactory, the applica
tion which he made was duly transmitted to New York to 
Defendant’s head office, where on the 8th of March the 
policy was prepared, made out and signed by the Company's 
officers in conformity with the conditions, warranties and 
declarations contained in the application which was a part of 
the contract of insurance ; notably that the policy contained 
the condition that no obligation was assumed by the 
Company prior to the date of its delivery to the “ Insured," 
and unless on the said date the “ Insured ’’ was alive and in 
good health.

“ Considering that it has been prox-ed that the said policy 
of insurance was only posted at New York on the 9th day of 
March, addressed to Defendant’s superintendent at Mont
real, where it arrix'ed the following day.

“Considering that it has also been proved that the 
Plaintiff's husband was suddenly taken ill on the afternoon 
of the 8th of March and that he died during the morning of 
the 10th between 9 and 10 o’clock, before the policy arrived 
at its destination ; that the Defendant’s superintendent 
having been informed of the death of the Plaintiff’s husband 
offered during the following week to return the $4.00 that 
had been paid, and that he refused to deliver the said policy, 
and returned it to the head office at New York.
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“ Considering that although the acceptance of a proposi
tion of insurance, constitutes a valid agreement of insurance 
(Art. 2481, Civil Code, Quebec), in the present instance, 
the proposition of the Plaintiff's husband was subject to 
certain conditions which it was impossible for him to carry 
out owing to his sickness and death.

*'Considering that the mailing at the New York Post 
Office of the policy of insurance addressed to Defendant’s 
Montreal superintendent could not be considered under the 
circumstances to constitute a delivery of the said policy to 
the “ Insured," being subordinated to the conditions prece
dent to which the "Insured” had agreed, to wit, that the 
policy could only be validly delivered if the balance of the 
premium due should be paid during the lifetime and good 
health of the proposed life.

‘ ' Considering that under these conditions, the Defendant 
after mailing the said policy to its Montreal superintendent 
to be delivered to the “Insured," did not disposses itself 
thereof, but on the contrary it was not permissible to the 
superintendent to give up the said policy before the 
conditions precedent relating to its delivery had been 
accomplished by the said Binnette.

1 ‘ Considering that the warranties contained in the appli
cation of the Plaintiff’s husband form part of the contract 
between him and the Defendant, and that the receipt given 
him for the payment of the said $4.00 was a conditional one.

" Considering that the conditions precedent to the deli
very of the said policy were not accomplished, and that the 
said policy is without effect, grants Defendant’s prayer and 
dismisses the action.

Solicitors for Plaintiff : Hutchinson & Oughtrei.
Solicitors for Defendant : Claxton & Kennedy.

Editor'» Noie» 1—
A contract of insurance becomes operative at the time 

when an agreement is arrived at by the insurer and the 
person to be insured. As a general rule it may be taken 
that such is the case when the premium is offered to and 
accepted by the insurer.

See Canning v. Farquhar (1886), 54 L- T. 350
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Policies are subject to the conditions they contain. 
Thus, in the American case of MiClave v. Mutual Reserve 
Fund Lite Ass'n (1892) 55 N. J. 187, (in which the facts 
were somewhat similar to those of the case reported above), 
it was held that where a policy contained a clause to the 
effect that no liability should arise unless the premium was 
paid and the policy was delivered in the lifetime of the 
insured, a delivery after the death of the insured would not 
render the insurer liable on the policy.

See also Gallant v. Metropolitan Life Insurance Co. (1896), 
167 Mass, 79 :

Markey v. Mutual Benefit Life Insurance Co. (1879) 126 
Mass, 1 $8.

And in Porter on Insurance ( Blackstone Edit ) it is 
stated at p. 46 ; " Insurers usually issue a policy even if the 
loss intervenes between the acceptance and the usual time 
for issuing. But it would appear that if the risk is changed 
before the premium is paid they will not be liable.”

And at Porter, p. 75, it is said : But it is the almost 
universal practice of insurers, other than marine, to stipu
late that the contract shall not begin to take effect until the 
premium has been paid, and the Courts in the presence of 
such a stipulation will not, (unless the premium has been 
paid), give effect to the contract, where a loss has happened 
after an agreement to issue and accept a policy, but before 
the policy has been issued, or even when it has been delivered 
as an escrow.”

In the case of Buck v. Knowlton, (1893) 11 S. C. R. 371, 
it appeared that K, the agent of a certain insurance company 
bad sent his company an application, upon which the head 
office, issued a policy, which was mailed to K. After the 
policy had thus been sent to, but before it was received by 
K, the ship which was thereby insured was lost, and the 
company telegraphed K, not to deliver the policy, but to 
return it immediately. K did as he was directed, and the
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Supreme Court of Canada held that “the property in the 
policy prepared at the head office and sent to K never passed 
out of the company, and was at the most no more than an 
escrow in the hands of the agent.”

As to the delivery of the policy, without payment of the 
first premium, being insufficient to bind the insurance com
pany ; see Confederation Life Assurance v. O' Donnell (1883) 
10 S.C.R. 92 ; Giles v. facques (1885) 29 L- C. J. 138.

It is to be remembered, however, that the delivery of the 
policy is not essential to the completion of the contract 
unless there is a condition making it so.

Thus it is said in Porter on Insurance, (at p. 101) :—
“The commencement of the risk in the absence of a 

special stipulation is not conditional on the delivery to the 
assured of a policy, provided that the first premium is paid, 
and that the policy in all other respects is complete, and in 
such a case even death before complete delivery of the 
policy is no bar to recovery unless so stipulated."

In a recent English case the evidence shewed that an 
insurance policy against burglary had been made in accord
ance with the proposal, and had been duly signed and sealed, 
bv the proper officer of the company. The policy contained 
a condition that no insurance should be held to be affected 
until the first premium due under the policy had been paid. 
The policy was kept by the company, and a loss occurred 
before the premium was paid. It appeared, however, that 
the insured had always been ready to pay the premium ; 
and it was therefore held that the company had waived that 
condition, and that (although the policy had not been 
delivered) the insured was entitled to recover on the policy.

Roberts v. Security Co. (1897) 1 Q* B. ill.
See also the very recent decision of a Divisional Court of 

the High Court of Justice for Ontario in Armstrong v. 
Provident Saving Life Assurance Society, reported in this 
number :
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

Before FALCONBRIDGE C. J. K. B.

HALL v. HATCH.

BANK OF MONTREAL v. HATCH.

Execution — Money paid out by bank teller — Passing of 
property therein.

H, a superannuated civil service employee, handed liis superannuation 
declaration to the teller of the bank which was authorized to pay 
the superannuation allowance. The teller counted the money due 
under the certificate, and placed the bank notes upon the ledge in 
the wicket between the teller's box and the outer office where II 
was standing ; but before H touched the notes they were seized by 
a bailiff under an execution against H which had been placed in 
the hands of the sheriff. Held, that the property in the bank-notes 
passed to H as soon as they were placed on the l»dge, and that, 
therefore, the seizure on behalf of the execution creditor was legal.

This was an appeal from e. judgment of the local Master 
at Ottawa in an interpleader issue between the Bank of 
Montreal as claimant, against one Walter Hatch as execu
tion creditor and the sheriff of the county of Carleton, 
directed in an action in the High Court of Hall v. Hatch, 
the defendant Hatch having recovered a judgment and 
issued execution against the plaintiff Hall.

The issue was directed at the instance of the sheriff, to 
try the right to a certain fund in his hands, which was 
claimed by the Bank of Montreal as well as by the execution 
creditor, the defendant Hatch. The plaintiff Hall claimed 
the same money from the bank or alternatively, for the 
return of his pension certificate or cheque ; and, by the 
consent of all parties, both the bank's claim to the money 
so seized and also Hall's claim over against the bank were 
disposed of summarily by the Master at Ottawa under Con. 
Rules 1 no and 1111.

The matter was argued before the Master at Ottawa, on 
the 27th of June, 1901.

The local Master gave the following judgment :—
July 15, 1901, W. L. Scott, L. M. This is an inter

pleader application made on behalf of the sheriff of the
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county of Carleton. The facts are not in dispute, and are 
as follows :—

The plaintiff Hall is a superannuated civil servant entitled 
to receive the sum of sixty-three dollars per month from the 
Receiver-General of Canada, through the Bank of Montreal.

On the 27th of May, 1901, he went to the Ottawa office 
of the bank, and there presented- to the paying teller the 
usual superannuation declaration for the purpose of drawing 
his allowance for the month of May.

The teller took up the declaration, counted out the sum 
of sixty-three dollars in notes and placed them upon the 
ledge in the wicket which communicates between the teller's 
box and the outer office of the bank, in front of Hall, for 
him to take up. After the teller had removed his hand 
from the notes, and while they were still lying upon the 
ledge, but before they had been in any way touched or 
handled by Hall, they were seized by a sheriff's bailiff, 
under an execution issued at the suit of the execution 
creditor, Hatch.

Hall, through his solicitors, subsequently demanded 
payment of the sixty-three dollars from the bank, and the 
latter thereupon made a claim on the money in the sheriff’s 
hands.

When the matter came before me the sheriff’s right to 
interplead was not disputed, and all parties were agreed 
that instead of directing an issue, I should dispose summar
ily of the matters in dispute, under the provisions of Rules 
1110 and mi. The plaintiff Hall also consented to come 
in and, in order to save expense, he and the bank agreed 
that their rights inter se should be determined here, without 
further litigation.

At common law the sheriff had no authority to seize 
money. This right was first conferred in England by 1 and 
2 Viet. ch. 110, sec. 12 ; and in Canada by the old Common 
Law Procedure Act of 1856, 20 Viet, ch 57, sec. 22. The 
legislation at present governing the matter is sec. 18 of the 
Execution Act, R. S. O. 1897 ch. 77, which reads . “ The 
sheriff or other officer having the execution of a writ against 
goods. . . shall seize any money or bank notes. . . belonging 
to the person against whose effects the writ of execution has 
issued, " etc.
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The question on the answer to which the decision of this 
case depends, therefore, is, had the property in the notes 
passed to Hall at the moment when the sheriff’s bailiff seized 
them ? If they were at that moment “ belonging " to Hall 
they were liable to seizure, but not otherwise.

Among the numerous cases cited on the argument, the 
one which throws most light on that question is Chambers v. 
Miller (18621,13 C. B. N. S., 125, also reported 32 L. J. C. P. 
N. S. 30. The facts of the case were as follows. The 
plaintiff presented a cheque at the defendant's banking- 
house. The defendants' cashier counted out the amount 
in notes, gold, and silver, and placed it on the counter and 
went away. The plaintiff drew the money towards him, 
counted it over, and was in the act of counting it a second 
time, when the cashier (who had in the meantime ascer
tained of enquiry that the account of the drawer was over
drawn) returned and said that the cheque could not be 
paid. The plaintiff, however, having possession of the 
money, put it in his pocket, whereupon the cashier detained 
him until he returned the money, under a threat of giving 
him into custody on a charge of stealing it. Upon these 
facts it was held that the property in the notes had passed 
from the bankers to the bearer of the cheque, and that the 
payment was complete and could not be revoked I shall 
quote some passages from the judgments, which I think 
will afford assistance in dealing with the present case.

Erie C. J., says, at pp. 132, 133 : “ When a cheque is- 
presented at the counter of a banker, the banker has author 
ity on the part of his customer to pay the amount therein 
specified on his account. The money in the banker's hands 
is his own money. On presentment of the cheque, it is for 
the banker to consider whether the state of the account 
l>etween him and his customer will justify him in passing 
the property in the money to the holder of the cheque. In 
this case, the banker’s clerk had gone through that process, 
and so far as in him lay did that which would pass the pro
perty in the money to the plaintiff. He «counted out the 
notes and gold and placed them on the counter for the 
plaintiff to take up. It no longer remained a matter of choice 
or discretion with him whether he would pay the cheque or 
not. The plaintiff had taken possession of the money, coun
ted it once, and was in the act of counting it again, when 
the clerk, who had gone from the counter . . . returned and
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claimed ... to have the money back. Now, the bankers 
had parted with the money, and the plaintiff had accepted 
it. It is true he had not finished counting it, and that, if he 
had found a note too much or a note short, there was still 
time to rectify the mistake. But, according to the intention 
of the parties, and the course of business, the money had 
ceased to be the money of the bankers, and had become that 
of the party presenting the cheque . . . The banker’s clerk 
chose to pay the cheque ; and the moment the person pre
senting the cheque put his hand upon the money, it became 
irrevocably his ”

Williams, J., says, at pp. 134, 135 : “ I see no ground 
whatever for saying that the transaction was incomplete. 
There was no evidence that an ytliing further remained to 
be done to complete it. The act of counting was no indication 
on the part of the plaintiff that he had not accepted the 
money. The argument was founded upon a mistaken view 
of the mode in which the question arises. Where money is 
paid, not in performance of a promise, at the precise day on 
which it ought to have been paid, but in satisfaction of a 
breach of promise, there must be not only payment, but 
acceptance in satisfaction. That, however, is not so where 
the payment is made in performance of an agreement on the 
precise day, or where the creation of the right to receive the 
money and the act of payment are simultaneous. In these 
cases, where the money finds its way into the hands of the 
person to whom the payment is to be made, the transaction 
is complete.”

Byles, J., says, at p 136 : “I must confess that I should 
be inclined to hold, as a matter of law, that so soon as the 
money was laid upon the counter for the holder of the 
cheque to take, it became the money of the latter.”

Keating, J , says, at p 137 : ” The cashier counted out 
the money, and placed it on the counter for the purpose and 
with the clear intention of putting it under the control of 
the person who presented the cheque. This was no condi
tional payment—as if the cashier had said to the party, ‘ I 
hand you this money in payment of the cheque, on condition 
of your counting it, and assenting to its correctness.' Sup
pose the plaintiff had been content to take up the money 
without stopping to count it, could anybody doubt that the 
property would have passed ? It does not the less pass
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liecause the recipient chooses to count it before he puts it in 
his pocket.

Before applying the principles here enunciated to the 
prt sent case, I shall examine some of the other authorities 
cited on the argument. In Byles on Bills, 15th ed., p. 305, 
the law is stated to be as follows : “ Money laid down on 
the counter by a banker’s cashier in payment of a cheque 
cannot be recovered back by action, though it were handed 
over under a misapprehension of the state of the drawer’s 
account . . .A banker’s counter is in the nature of a neutral 
table, provided for the use of both banker and customer. 
As soon as the money is laid down by the banker upon the 
counter to be taken up by the receiver, the payment is 
complete.” The cases cited in support of this are Chambers 
v. A/illcr.and a case of Pollard v The Ilank of England (1871) 
L R f> Q B 623. In the latter case the circumstances 
were so different that it throws little, if any, light on the 
present case.

In Morse on Banks and Banking, 3rd ed., sec. 449, the 
principle is thus stated : “From the moment that the act of 
transfer is completed, and the minds of the parties have met 
and agreed upon the thing transferred as constituting a 
payment, instantly the right to repudiate or annul the 
transaction ceases. If the bank discovers at once that the 
drawer's account was overdrawn before the cheque was paid, 
it cannot recall the funds from the possession of the holder, 
not even if he be still at the counter, provided the act of 
transfer had been perfected by the intent and act of both 
parties, leaving nothing further to lie done. ”

The American case of Root v. Ross (1857), 29 Ver. 483, 
decides that the fact that there is a dispute about the amount 
of money handed over does not make the transaction any 
less a complete payment. In that case the defendant’s 
agent handed a roll of bills to the plaintiff’s attorney, stating 
that it contained sixty-three dollars. The latter counted it 
and found only sixty-two. It was then handed to a third 
party to count, who, be'iig a sheriff, seized the money under 
an execution against the plaintiff. It was held to be a 
complete payment, notwithstanding the dispute as to the 
amount.

In Thompson v. Kellog (1856), 23 Mo. 281, the head- 
note reads : “In order to constitute a transaction a pay-
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ment, there must be both a delivery by the holder and an 
acceptance by the creditor, with the purpose on the former 
to part with, and of the latter to accept of, the immediate 
ownership of the thing passed from the one to the other. ' ' 
It was a suit by the plaintiff against his attorney to recover 
the amount of a bill on the ground that the acceptor, one 
I)e Baun, had paid the money to the attorney. The bill was 
presented at maturity by the Defendant to De Baun, who, 
when payment was demanded, uncovered a large quantity 
of dimes and half-dimes lying on a table and told the defen
dant that there was the money for him. Defendant went up 
to the table, put his hand on the money, and in running his 
hand over it mixed it somewhat, and said, “ I suppose I 
shall have to take it. and I will go to my office to get bags 
for it *’ : p. 282. Defendant then went out and returned in 
three or four minutes. During this interval, a levy had been 
made upon the money as the property of De Baun under a 
judgment against him. Defendant again demanded payment 
of the bill. De Baun told the defendant that there was the 
money ; that he had once paid it to defendant. Defendant 
replied, “ I won’t receive it ; it is in the hands of the sheriff.’* 
It was left to the jury to say whether or not the money 
had been paid to the defendant, under certain instructions 
from the Court which, in so far as they have any bearing on 
the present case, were as follows :— “ 1. If the jury believe 
from the evidence that ... De Baun offered to the Defen
dant the amount . and the defendant received the same 
in immediate satisfaction of the draft ; . . . the jury should 
find for the plaintiff. 2. If the amount of the draft was ten
dered to the defendant by De Baun, as, aforesaid, and the 
same was not received by the defendant in immediate satis
faction of the draft ; or if anything remained to be done by 
the defendant, such as counting the money before the 
defendant would receive the same in satisfaction of the draft, 
then the jury should find ior the Defendant. 3. A tender of 
the money to the defendant was not payment unless he 
received the same in immediate satisfaction of the draft ; 
...” The jury found in favour of the defendant, and, an 

appeal from the finding was dismissed.
In delivering the judgment of the Court. Leonard, J., 

said : In order to constitute the transaction a payment, 
there must be both a delivery by the debtor and an accept
ance by the creditor, with the purpose on the part of the 
former to part from, and of the latter to accept of, the
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immediate ownership of the thing passed from the one to
other . . . Admitting that the money, was within the 

physical control of the creditor, the question yet remained 
whether it was there with intent on his part to keep it as 
owner, which was necessary in order to make it presently 
his property ; or, in the words of the Court, whether he 
received it “in immediate satisfaction of the draft,” or only 
with a view to count it over, reserving to himself, until 
after the examination and count were completed, the privi
lege of determining whether he would decline or accept the 
payment."

It will be noted that the question before the Court was 
not whether or not what took place was sufficient to pass 
the property in the coin to the defendant as agent for the 
plaintiff, but whether or not the jury who found that the 
property had not passed, were properly instructed by the 
Court. Unless the case of the presentment of a bill of 
exchange for payment at maturity can be distinguished 
from that of a cheque presented for payment at the office of 
a bank, the law as laid down in this case is slightly at 
variance with the statements of law to be found in the judg
ment in Chambers v. Miller.

In the latter case, as appears from the extracts already 
given, all of the four judges agree in saying that, under 
the circumstances, a payment is none the less complete 
merely because the payee has still to count the money.

Again, two at least of the judges, Williams and Byles, 
JJ., lay it down that no specific act of acceptance is in such 
a case necessary on the part of the payee, and there is 
nothing directly at variance with this view in either of the 
other judgments. What is actually decided by the case is, 
that were the holder of a cheque presents it to the teller of a 
bank for payment and the latter places the money on the 
counter for the former to take up, the property in the 
money passes from the bank to the holder of the cheque, at 
all events, the moment the latter places his hand on it, and 
that his not having yet counted it makes no difference.

I am asked here to carry the law one step further and 
say that the property passes even before the holder of the 
cheque, or in this case, the superannuation declaration, takes 
the money into his physical control. While this goes 
beyond the actual decision in Chambers v. Miller, it is not,
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I think, contrary to it. It is, on the other hand, directly 
supported by the dictum already quoted of Mr. Justice 
By les, and the statement in “ Byleson Bills.” Moreover, 
it is. I think, sound in principle. That, which, after all. 
must govern is the intention of the parties, to lie gathered 
from their actions. Let us see then what takes place here.

Hall goes to the bank with his superannuationdeclaration, 
intending to draw the sixty-three dollars due to him, He 
presents the declaration to the paying teller, and the latter, 
acting for the bank, examines it, and finding it to be in 
proper form, decides to pay it. For this purpose he counts 
out sixty-three dollars in bills, and places them on the 
counter in front of Hall for him to take up. The teller has 
then, for the bank, done all in his power to pass the pro
perty in the bills to Hall. Hall has all along had the 
intention of receiving the money from the bank, since that 
was his very purpose in going there, and as he sees the 
teller count out and place on the counter certain bills, his 
intention evidently is to receive those very bills, subject, 
perhaps, to his counting them, but certainly subject 10 
nothing else. Apart from the possibility of the amount 
being incorrect, or some of the bills not genuine, circum
stances which it follows from Chambers v. Miller will not 
alone prevent the property in the money from passing, what 
conceivable reason could there be for Hall's not accepting 
the money he went to the bank to draw ? At the moment, 
therefore, that the bills were placed on the bank counter, 
the minds of Hall and of the bank, represented by the teller, 
were at one. The latter intended to pass the property in 
those very bills to the former, and the former intended to 
receive them. The transaction would, therefore, appear to 
be complete.

1 therefore hold that when the sheriff’s officer seized the 
bills now in question, they were the property of the 
judgment debtor Hall.

It was argued on Hall's behalf, that his case was 
somewhat different from that of an ordinary customer of the 
bank, by reason of the bank’s being the agent of the 
Government for the purpose of paying him the money.
I do not see that this fact has any bearing on the case. 
The bank was paying its own money to Hall, in the 
expectation of being subsequently reimbursed by the 
Government ; hut even were it the very money of the
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Government that was lieing paid out, the case would be in 
no respect different. Before the property in the bills passed, 
they were not seizable, whether they belonged to the bank 
or to the Government ; after the property passed, they were 
in either case Hall’s bills, and so liable to seizure under the 
execution.

Counsel for the bank contended that even were the 
payment complete, as between the bank and Hall, at the 
moment of the seizure, yet the former had still an interest 
in the money, in the nature of a lien, sufficient to entitle it 
to prevent its seizure. No authority was cited in support of 
the existence of this supposed right, and I can see no reason 
for holding that it does exist. It was argued, that even if 
the money was Hall’s money when seized, the bank had 
still a right to have it counted ; but it is plain from the 
language of the judges in Chambers v. Miller, and would 
seem to tie clear law, apart from that decision, that the bank 
has no right whatever to compel the payee of a cheque to 
count money paid to him.

There will be judgment for the execution creditor with 
costs, and the claim of Hall against the bank will be 
dismissed with costs, payable by Hall to the bank. There 
will be the usual order as to the sheriff’s costs.

From this judgment the plaintiff Hall and the claimant 
bank both appealed, and the appeals were argued together 
in Weekly Court at Ottawa, on the 6th of October, 1901, 
before Falconbridge, C.J.K.B.

Dkcbmbkr 9, 1901. Falconbridgk, C. J.:—I have 
consulted the authorities referred to iu the extremely careful 
and elaborate judgment of the learned Master at Ottawa, 
and I have likewise perused and considered the additional 
citations and references on the argument before me : 11 Am. 
& Eng Ency. of Law, 2nd Ed., title “ Estoppel,” p. 385 et 
seq.; Newington v. Levy (1870) L. R. 6C. P- 180 ; Holmested 
& Langton, 2nd Ed., 499, 500, 792, 794; Snow’s Annual 
Practice, 1901, 355 ; Ainsworth v. Wilding, (1896) 1 Ch. 
673 ; Cropper v. Smith (1884), 26 Ch. D. 700.

I see no reason to differ from the result of the Master’s 
judgment, nor to add anything to what he has written on 
the subject.

Appeal dismissed with costs.
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Solicitors for the Bank : Gonnully & Orde.
Solicitors for the execution debtor : Lewis <f-r Smellie
Solicitor for the execution creditor : R. V. Sinclair.
Solicitor for the Sheriff : MacCracken, Henderson &* 

McDougall.

[IN THE HIGH COURT OF JUSTICE 
FOR ONTARIO.]

Before FALCONBRIDGE, C. J.
COUNSELL

LIVINGSTON et «L
Promissory Note — Sufficiency of — Notice of Dishonour — 

Husband and Wife.
On the day after a promissory note fell due, notice was sent to one of 

the indorsers thereof in the following terms " Dear Sir : I beg to 
advise you that Mr. T. C. L's note for $3,500 in your favour and 
indorsed by yourself and wife, and held by our estate, was due 
yesterday. As I have not received renewal, will you kindly see 
that same is forwarded with cheque for discount, as there is no 
surplus 011 hand." Held, that this letter was a sufficient notice of 
dishonour both to the indorser to whom it was addressed, and also 
to his wife, as the evidence shewed that he was her agent in the 
transaction.

Action (tried at Hamilton) by Charlotte F. Counsell, 
executrix of the will of C. M. Counsell, against T. C. 
Livingston, as the maker, and W. C. Livingston and 
Charlotte E. Livingston as the indorsers of a promissory 
note for $3,500.

The facts of the case are set forth in the judgment.
Novkmbhr 6. Kalconbridob, C. J. The promissory 

note sued on was made by the Defendant Thomas C. 
Livingston, payable to the order of the defendant W. C. 
Livingston, (son of the maker), and indorsed by W. C. 
Livingston, and Charlotte Livingston, wife of the said W. 
C. Livingston.

It fell due on the 20th March, and was on that day 
presented by Mr. J. L. Counsell at the Bank of Montreal,



VOL. 1. COUNSi:U. V. LIVINGSTON KT AL. 245

the ledger-keeper replying, '• No funds.” In the course of 
the same day he (J. L. Counsell) saw the maker who said 
he had not the renewal, but would get it. Next morning 
the maker came into J L. Counsel Vs office, and said he had 
not the renewal yet. The note had been renewed many 
times, further ié^#als were in contemplation, and there 
were among the papers of the Plaintiff's testator blank 
notes signed by Thomas C. Livingston payable to the order 
of W. C. Livingston, but not indorsed by the latter.

I found at the trial that the defendant Thomas C 
Livingston had 110 defence to the action, and I also found 
as a fact that J. L. Counsell on Tuesday, the 21st March 
did sign, enclose, stamp and mail in the general post-office 
at Hamilton the following letter :

Hamilton, Canada,
21 st March, 1901.

Dear Sir,—I lieg to advise you that Mr. T. C. Living
ston's note for $3,500 in your favour and indorsed by 
yourself and wife, and held by our estate, was due yesterday.

“ As I have not received renewal, will you kindly see 
that same is forwarded with cheque for discount, as there is 
no surplus on hand.

Yours truly,
J. L. Counsbll.

W. C. Livingston, Esq.,
Brantford, Ont.

The two questions now to tie decided are : ( 1 ) is the 
above a good notice of dishonour so as to hold \V. C. 
Livingston ? and further (2) if so, is the notice to W. C. 
Livingston a good and sufficient notice to his wife, the 
defendant Charlotte Livingston.

It was contended on behalf of the defendants W. C. 
Livingston and Charlotte Livingston that the letter in 
question was not a sufficient notice of dishonour, on the 
authority of Solarte v. Palmer (1834), 1 Bing, N. C. 194, 
and of burze\. Sharwood (1841), 2 Q. B. 388. The first- 
named case was a judgment of the House of Lords (temp 
Lord Brougham), and the opinion of the Judges was given 
by Park J.
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As early as 1853 regret was confessed by Lord Campbell, 
C. J. at this decision. He said in Everard v. Watson (1853), 
1 E. & B. 801, 804 : “It has caused much confusion. 
It is, however, a decision which we cannot reverse ; indeed, 
I fear the House of Lords could not do so. But I do wish 
that it were reversed by Act of Parliament, so as to relieve 
the commercial world from the risk of misconceiving the 
law.” And he then proceeded to disregard the judgment 
on the ground that the words in the case which he was 
considering were not the same as those used in Solarte v. 
Palmer. In Paul x.Jocl (1858), 27 L. J. N. S. Ex. 380, 
Pollock, C. B., again regretted (p. 383) the case of Solarte 
v. Palmer. “This inconvenient decision was eventually 
got rid of by considering it merely as a finding on the 
particular facts” : see Regina v. Hank of Montreal (1886), 
1 Ex. C. R. 154, at p 171. It does not appear, as Judge 
Chalmers says in the 5th edition of his Digest of the Law 
of Bills of Exchange, at p. 158, that since 1841 any written 
notice of dishonour has been held bad 011 the ground of 
insufficiency of form. See also By les on Bills, 16th edition, 
pp. 227-9 ; MacLaren on Bills and Notes, 2nd edition, p. 
263 ; Bailey v. Porter (1845), 14 M. & W. 44.

For these reasons, I think that the notice was sufficient.
A perusal of the examination of Mrs. Livingston satisfies 

me that her husband is her agent in this behalf, and that 
notice of dishonour has been given to him for her under the 
Bills of Exchange Act, sec. 49, sub-sec. (h).

The plaintiff is therefore entitled to judgment against all 
the defendants for the amount of the note and interest, with 
full costs of suit.

Solicitors for the Plaintiff : Martin âf Martin.
Solicitors for the Defendants, T. C. Livingston : Herd 

and Livingston.
Solicitors for the other Defendants : Staunton & O' Heir.

Editor's Notes 1—

In Chalmers Bills of Exchange, 4th Edit., at p. 158, it 
is stated that “ In 1834, the House of Lords, in Solarte v. 
Palmer, 1 Bing. N. C. 194, decided that the notice must 
inform the holder, either in terms or by necessary implica-
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tion, that the bill had been presented and dishonoured. 
This inconvenient decision was frequently regretted, and 
was eventually got rid of by considering it merely as a 
finding on the particular facts (Paul âf Joel, 27 L.J , Ex. at 
p. 384.) Since 1841 it does not appear that any written 
notice of dishonour has been held bad on the ground of 
insufficiency in form."

The case decided in 1841, which is referred to in the 
above quotation, is that of Furze v. Shanvood, 2 Q. B. 388. 
In that case the following notice of dishonour was held to 
be insufficient : “ This is to give you notice that a bill drawn 
by you, and accepted by Josiali Bateman, for ^47, 18s., 9 
d., due July 19th, 1835, is unpaid, and lies due at Mr. 
Furze's, 65 Fleet Street.1'

Chalmer's 4th Edit., says, at. p. 158, (note 6). that this 
notice “would now probably be sufficient."

In Paulv. Joel, (supra) the facts were that the holder of 
a bill of exchange called at the office of J., the drawer, on 
the day after its maturity. J. lieing then engaged he wrote 
on a piece of paper and sent in to him a notice in the 
following words : “ B's acceptance to J., /500, due 12th 
January is unpaid ; payment to Roberts & Co. is requested 
before four o'clock." This notice was held to be sufficient.

In King v. Biekley, 2 Q. B. 419, a case decided at about 
the same time as Furze v. Sharwood, supra, it was held that 
following notice : “I hereby give you notice that a bill of 
exchange for £$o. at three months after date, by A. upon 
and accepted by B , and indorsed by you, lies at etc., 
dishonoured," sufficed, without any further statement to 
the effect that the defendant was looked to for payment.

The notice which was held to be sufficient in Bailey 
v. Porter, (1845) 14 M. & W., 44. was in the following 
terms : “ We, beg to inform you that your indorsement of J. 
C’s acceptance of ^40, due the 17th June, 1842, remains 
due, with interest and expenses, as also other bills and to 
which we request your immediate attention, B. & Co.
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While the notice which the court considered sufficient in 
Everard v. Watson (1853) 1 E. & B. 801, reads thus: 
14 We beg to acquaint you with the non-payment ot W. 
M’s acceptance to J. W’s draft of 29th December last, at 
four months, ^50, amounting with expenses to ,£50, 5s, 1 
d., which remit us in course of post without fail, or pay to 
Messrs. E.”

As to the sufficiency of notices of dishonour sent by post, 
even when the party to whom it is sent resides in the same 
town as the sender, see the decision of the Supreme Court 
in Merchants Bank of Halifax v. McNutt (1883) 11 S. C. R. 
126.

[IN THE SUPREME COURT OF BRITISH COLUMBIA] 
ADAMS AND BURNS

BANK OF MONTREAL, THE KOOTENAY BREWING, 
MALTING AND DISTILLING COMPANY, LIMITED 

LIABILITY, AND JOHN R. MYERS.
Debtor and Creditor—Preference— Collusion — Pressure — 

R.S.B.C. 1897, Caps. 86 and 87—Bank Act, Sec. 80.

Company — Mortgage by directors — Ratification by share
holders—The Companies Act, and amendments.

Where there is good consideration a mortgage comprising the whole 
of a debtor’s property, will not be set aside even though the mort
gagor is in insolvent circumstances to the knowledge of the mort
gagee and the effect of the mortgage is to defeat, delay and 
prejudice the creditors, if pressure is proved.

A mortgage made by the directors of a company prior to the consent 
of its shareholders, without which consent there was no power to 
borrow, may be ratified by the shareholders.

Action to set aside ( 1. ) a mortgage of real and personal 
property dated the 23rd day of September, A. D. 1897, 
given by the Kootenay Brewing, Malting and Distilling 
Company, Limited Liability, to the Bank of Montreal ; (2.) 
an assignment of book-debts by the Company to the Bank, 
dated October 2nd, 1897, and (3.) a judgment recovered by
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the Bank against the Company on December 1st, 1897, for 
$31,908.01.

The plaintiffs contended ( 1, ) that the alleged mortgage 
was voluntary, fraudulent and void under the statute of 
Elizabeth ; (2.) that it was also void as a fraudulent prefer
ence ; (3 ) that is was also void as not having been executed 
in accordance with the provisions of the Companies Act. 
1890, under which the defendant Company was incorporated; 
(4.) that the assignment of book-debts was void for the same 
reasons, and also for having been carried out in contraven
tion of the Bank Act ; (5) that the said judgment was 
voluntary, fraudulent and void under the statute of Eliza
beth, and (6.) that the money received by the Bank of 
Montreal from the sale of the said assets and from realization 
of the said book-debts, were exigible under the plaintiffs 
executions, and that the said Bank should be ordered to pay 
the same.

At the trial relief was not asked against defendant Myers, 
who had purchased the assets of the defendant Company 
from the Bank and had re-sold them, or the greater part 
thereof, before he was made a party to the action, and the 
action was dismissed as against him. The facts appear fully 
in the judgment of the trial Judge.

The trial took place at Rossland in February, 1899, 
before Martin, J.

Galt, for plaintiffs.

Hamilton, for defendants, the Bank of Montreal.

Nelson, for the defendant Company.

Cronyn, for the defendant Myers.

17th April, 1899, Martin, J. In this action the 
plaintiffs, on a variety of grounds, seek to set aside (1.) a 
mortgage of real and personal property dated the 23rd day 
of September, A. D. 1897, given by the Kootenay Brewing, 
Malting & Distilling Co., Ltd, Lty., to the Bank of Mont
real, (2.) an assignment of book-debts by the Company to 
the Bank, dated October 2nd, 1897, and (3.) a judgment 
recovered by the Bank against the Company on December 
1st, 1897, for $31,908.01.
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On October 28th, 1897, the plaintiffs obtained judgment 
against the Company for the sum of $5,634.98, and issued 
execution therefor, and subsequently obtained other judg
ments and executions against the Company, the amount 
thereof at the date of the writ being $13,909.14. O11 or about 
Decemfier 22nd, 1897, the Bank took possession of the real 
and personal property and effects of the Company comprised 
in the mortgage and on February 15th, 1897, sold them by 
public auction to the defendant Myers for $25,000.00 and a 
month later assigned the book-debts to him also. At the 
time the directors of the Company authorized the giving of 
the m rtgage to the Bank the Company’s indebtedness to 
the Bank was about $40,000 00.

The plaintiffs allege that the Bank’s judgment against 
the Company was obtained by collusiôn, and so should be 
set aside as fraudulent and void. I deal with this point 
shortly by saying that the slight evidence offered does not at 
all establish this allegation.

In the transaction attacked, the Bank charged the Com
pany interest at the rate of 10 per cent, per annum, and it is 
contended that the mortgage and assignment are void on this 
account under section 80 of the Bank Act. But this section 
does not declare the note or other security void as was the 
case under the old Province of Canada Act. C.S.C. (1859), 
Cap. 58 Secs. 4 and 9, and the Bank Act of 1867,, 31 Viet. 
Cap. it, abolished all penalties and forfeitures for usury— 
McLaren on Batiks, 164-6. A consideration of the case of 
Ad Banque de Si-Hyacinthe v. Sarrazin (1892), 2 Quebec S. 
C. 96, where the defendants were sued as indorsers, shews 
that a demand for payment of over 7 per cent, can be suc
cessfully resisted ; but from a careful perusal of the judg
ment I van find nothing to support the view that the trans
action is void.

But the assignment of book-debts is also attacked under 
the last paragraph of section 64 of the Bank Act, which pro
hibits a Bank from lending money upon “ the security of 
any goods, wares and merchandise.” Applying the case of 
Humble v. Mitchell (1839), 11 A. & E. 205 to the words, 
“ goods, wares and merchandise,” I am of the opinion that 
they do not include choses in action : if the words were 
• ‘ goods and chattels ’ ' it might be different. It is alternatively 
argued that nevertheless the Bank had no power given it to 
loan on choses in action. That may lie, but what has occur-
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red here is that the Bank advanced a further sum of $4.000. 
00 to the Company on the strength of the assignment of the 
t>ook-debts, and it has only been able to recoup itself out of 
that security to the extent of $800.00. Assuming that the 
assignment will not stand, the case of Rolland v. La Caisse 
d'Economie Notre-Dame de Québec (1895). 24 S. C. R. 405, 
distinguishing Bank of Toronto v. Perkins ( 1883), 8 S.C.R. 
603 shews that the Court will not allow the borrower to take 
the money and refuse to do equity ; the Company here 
could not obtain a direction that the Bank should hand it 
over the amount collected from the book debts so long as it 
was still in the Bank’s debt on that transaction, and if the 
Company could not, its creditor cannot.

While on this question of lx>ok-debts I would further 
point out that the plaintiff has no status, for it has been held 
in this Court in Hudson's Bay Company v. Haalctt ( 1896), 4 
B. C. R. 450, that book-debts are not exigible under writs of 
execution in the sheriff's hands ; and the late case of Cum
mings v. Taylor ( 1898), 28 S. C. R 337, shews that the pro
per proceeding under such circumstances is by garnishee 
process.

Now, as to the mortgage alone. I find that at the time it 
was given the Company was in insolvent circumstances to 
the knowledge of the Bank.

So far as any argument directed to the effect of the sta
tute of Elizabeth is concerned, I feel I can profitably add 
nothing to the judgment of the Supreme Court of Canada in 
Mulcahy v. Archibald (1898), 28 S C. R. 523, and the 
plaintiff cannot succeed on that branch of the case.

But it is further contended that the mortgage is void as 
being contrary to the Fraudulent Preference of Creditors 
Act, R. S., B. C., 1897, Cap. 87, Sec. 3 In answer to that 
the Bank sets up “pressure,” and submits that the evidence 
brings the case within Tlw Molson Bank v. Halter (1890), 
18 S. C. R. 88, and Stephens v. McArthur (1891), 19 S.C.R. 
446, which cases, as was said by the present Chief Justice of 
Canada in Gibbons v. McDonald ( 1892), 20 S. C. R. at 589, 
settle and conclude the law on this subject. See also Beattie 
v Wenger (1897), 24 A. R 72 at pp. 76 and 81. I should 
point out that the head-note in Gibbons v. McDonaUt goes 
too far in inferring that Stephens v. McArthur requires a 
want of notice of insolvency in order to uphold the mortgage.
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Applying these cases to the present I am of the opinion that 
there was ample pressure here to rebut the presumption of a 
preference, and consequently the question of notice of the 
insolvency becomes immaterial. Stephens v. McArthur, pp. 
451, 446 : “ When there is pressure on the part of a credi
tor seeking payment or security lor a debt honestly due there 
can be no fraudulent preference," lb. 452 These expressions 
are applicable to the present case- I cannot accede to the 
suggestion that the pressure here was a “sham" pressure, as 
in Davies v. Giltard (1891), 21 Ont. 431, for the circumstan
ces here do not warrant my taking such a view. Counsel for 
the plaintiffs, on the authority of this last named case, argues 
that the doctrine of pressure does not apply where the debtor 
has transferred the whole of his property, or as the expres
sion there is “strips himself of everything in favour of one 
creditor." A perusal of Davies v GiUard shews that it is 
an extreme case, and differs materially from the one under 
consideration. The mortgage here was authorized to be given 
at a lioard meeting on 13th September, and that the Com
pany still had assets which were at least considered to be 
substantial is proved by the fact that on the 2nd of October 
following a considerable further advance, $4.000.00, was 
obtained from the Bank on the security of the book-debts. 
I have come to the conclusion that the officers of the Com
pany at the time the mortgage was given believed that they 
might still tide over the difficulties which beset them : in 
Davies v. GiUard there could have been no such belief. 
I might further point out that the two learned Judges who 
decided that case put their decisions on different grounds, 
and Mr. Justice Falconbridge does not adopt the conclusions 
of Mr Justice Street on the point taken before me, nor did 
the trial Judge, Chit f Justice Armour, take that view. But 
Davies \. Giltard is prior to Stephens v. McArthur, and in 
Stephens v McArthur, as I read it, the whole stock in trade 
of the partnership was covered by the mortgage which was 
upheld.

As to the contention that the mortgage was retained by 
Mr Nelson, the solicitor of the Company, who was also the 
Vice-President, for some days and not handed over to the 
Bank’s solicitors till the same day the writ was issued, but 
l>efore the Company had notice that the writ had been 
issued : the answer to this is, in my opinion, in view of all 
the circumstances, that Mr. Nelson had the custody and 
possession of that mortgage on behalf of the Bank’s solid-
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tors, and it was his duty morally and legally to them to act 
as he did : his evidence and his letter of the 23rd of Septem- 
tier 1897, satisfy me that he held the mortgage for the pur
pose of protecting the interests of the Bank should that 
become necessary, as it did, though it was hoped to the last, 
however vainly, that disaster might be averted.

I do not attach much importance to the telegram* sent 
by Mr. Nelson in reply to one received from Mr. Galt after 
the writ had been issued : I regard the expressions therein 
as being more denunciatory than otherwise, even assuming 
that they were material in view of my opinion as above 
expressed. And if Mr. Nelson's motives were what has 
t>een termed, “ mixed motives," and I was entitled to 
disregard those of the President of the Company, still ‘*it 
has been settled in the Exchequer Chamber by Brown v. 
Kempton (1850), 19 L. J., C.P. 169, that the intent to give
a preference............... must be the sole motive with which
it is made, so that if the transfer be found to be the result 
of mixed motives, one of them only being the intention to 
prefer, it must be held good."—Davies v. Gillard, supra.

Transactions of this nature must, I think, be viewed and 
judged as a whole, and a circumstance here and there in 
the chain of events, which standing by itself might be of 
much weight, should not be singled out and magnified into 
undue importance.

Finally it is urged that the mortgage will not stand 
because the directors did not comply with the last clause of 
section 8 of the Companies Act of 1890, under which the 
Company was incorporated. This section, after conferring

♦Nelson, b. C., October 2nd, 1897.
To W. J. Nelson, Rossland : Writ issued against Kootenay 

Company and Bank for overdue account, and injunction against 
completing mortgage. Have you any offer to make before we apply ? 
See Fraser and answer before noon. A. C. Galt.

Rossland, October 2nd, 1897.
To A. C. Galt, Nelson : Your conduct and proceedings are so 

completely in breach of faith that I decline to negotiate with you. 
Fortunately I knew of your contemplated action in time to frustrate 
it. W. J. Nelson.

Nelson, B. C., October 2nd, 1897.

To W. T. Nelson, Rossland : Your telegram shews that the real 
breach of faith was by you. A. C. Galt.
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upon the Company power to mortgage, proceeds as follows : 
“These powers shall not be exercised except with the 
consent of the shareholders representing two-thirds of the 
capital stock of the Company actually paid in,"

It is contended that this clause is imperative and not 
directory, consequently the mortgage was ultra vires, wholly 
void, and incapable of ratification. The steps taken to 
ratify the mortgage appear from the minute-book of the 
Company, put in by the plaintiffs, at a special meeting of 
the shareholders held on the 25th of October, 1897. It 
should tie noted here that according to the evidence of 
Deputy Sheriff Robinson the writs of Ji. fa. were not placed 
in his hands till the 1st of November. It appears that 485 
shares of the Company had lieen issued and taken up, and 
that shareholders representing 440 of these shares ‘ ' approved, 
ratified and confirmed'' the action of the directors. It is 
objected by the plaintiffs that this ratification took place at 
a meeting called only to consider the question of issuing 
debentures, and therefore is invalid ; and also that Mr. John 
R. Myers, who acted as proxy for a large number of 
shareholders, is not a shareholder and consequently could 
not, under the Companies Act, represent the shareholders. 
In answer to this the Hank and the defendant Company 
contend that the clause relied on does not require a meeting 
to be held at all, and that the consent of the shareholders is 
sufficient, if I am satisfied from the evidence that such 
consent was actually obtained, in whatever form. The 
clause is certainly most unusual, the customary provision in 
similar cases being that the consent of the shareholders shall 
be obtained at a meeting called for that special purpose. 
This is now required by our present Companies Act, sec. 
122, sub-sec. (2); see also sec. 160; and compare the 
Ontario Joint Stock Companies Act, Cap. 157, R. S. O. 
1887, sec. 38 ; Irvine v. Union Bank of Australia (1877), 2 
App. Cas. 366 at p. 373 ; Merchants' Bank of Canada v. 
Hancock (1864), 6 Ont. 285; and Sheppard v. Bonanza 
Nickel Mining Co. (1895), 25 Out. 305. In Lindley on 
Companies at p. 303 it is stated “ The shareholders of a 
Company cannot usually exercise any control over the 
management of its affairs, exceptât meetings duly convened.” 
This is very far from saying that it can never be done in 
any other way, and I feel that where the Legislature did 
not in 1890 see fit to require the consent to be expressed at 
a general meeting I would not be warranted in insisting
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upon a requirement which by a subsequent statute has been 
made necessary. 1 am quite satisfied that these shareholders 
“ consented " to this ratification through their represent
ative, Mr. Myers ; and no objection was taken to his repre
sentation of them. My attention has been called to the form 
of the so-called proxies, which goes much further than is 
usual, the concluding words being—“ the intention hereof 
being that my said proxy shall act in my place and stead in 
all affairs and at all meetings connected with the said Com
pany." No authority having been quoted to me in opposition 
to the above view I must abide by it, and uphold the ratifi
cation.

Then as to the point that the mortgage being wholly void 
is incapable of ratification A mass of authorities has been 
, [noted to me on both sides, and 1 have had the lienefit of 
comprehensive arguments. As Lindley says, 173,‘‘Statutes 
which are directory only are common enough, but it is not 
easy to recognize them with certainty before they have been 
judicially interpreted. There is, however, a natural tendency 
on the part of courts of justice to uphold an honest transac
tion although somewhat irregular, if to do so is consistent 
with the statute which is to be construed Guided by these 
expressions I feel, after a careful perusal of all the cases 
cited, and others, that I am unable to distinguish this case 
in principle from a long line of authorities beginning with 
(for convenience) Royal British Bank v. Turquand (1855). 
5 El. & Bl. 248 ; followed by Fountains v. Carmarthen 
Railway Co. (1868), L. R. 5 Eq. 316 ; Landowners ll'est of 
England and South II’ales Land, Sir., Co. v Ashford (1880), 
16 Ch. D. 411, 438 ; McDougall v. Lindsay Paper ('0.(1884), 
10 Pr. 252 ; Purdoni v. Ontario Loan and Debenture Co. 
(1892), 22 Ont. R. 597 ; Sheppard v. Bonanza Nickel Co., 
supra ; see also Brice on Ultra Vires (1893), 603, 631, 632, 
propositions 249, 250, 251, 252 ; Lindley, 176 and 177. 
There is no other course open to me than to construe this 
clause as directory and not imperative. I may add that I see 
no essential difference between this clause and section 38 of 
the Ontario Act above referred to, under which Purdon v. 
Ontario Loan and Debenture Co. and Sheppard v. Bonanza 
Nickel Co. were decided. Of course if no power to mortgage 
had been given the result would have been different.

But the plaintiffs’ counsel urges that I should not apply 
the principle of ratification to this case because the Bank had
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notice of the fact that there had been no consent of the 
shareholders. It would appear that the Bank took the 
mortgage either under the idea that no consent was neces
sary, or that the ratification could be obtained without 
difficulty, it is not quite clear which I do not see how the 
question of notice affects this case, and no authority has 
been cited to shew that notice prevents ratification under the 
circumstances I have to deal with here. Notice would, of 
course, be all important if the Bank were endeavouring to 
hold the Company to a contract, but the Company is a co
defendant here, and not only does not seek to set aside the 
mortgage, but comes into Court and upholds it ; it is a cre
ditor of the Company, not the Company itself that seeks to 
set it aside. Now, if the Company is estopped by its acquies
cence the creditor must be. Commenting on Bargate v. 
Shortridge (1855), 5 H. L. Cas 297 ; 24 L J., Ch. 457,
Brice says at p. 605, “ This case goes farther than this, for it 
was a creditor of the company who was attempting to get his 
debt paid by process against a shareholder, and the decision 
was that, as the company itself was estopped by its acquies
cence, so also its creditors claiming through it were barred 
by the same acquiescence " See also Lindley.p I75,whereit 
is stated. "When a contract has been entered into on behalf 
of a company informally, but has been acted upon and is 
then disputed by the company, the question naturally arises 
whether it has not been ratified or otherwise adopted by the 
company, and so become binding on it. " And here I call 
attention to the language of Fry, J., in the analogous case 
of Landowners West of England and South Wales Land, &<-., 
Co. v. Ashford, supra, at p. 438, "The case I was referred 
to before Lord Hatherly, of Fountaine v. Carmarthen Rail
way Co. (1868), L. R. 5 Eq. 316, does shew that the provis
ion with regard to the general meeting is inserted in the Act 
of Parliament for the benefit of the shareholders, and not of 
the creditors. They could not stop the Company exercising 
that power, and therefore it does not interest them." In a 
similar case, Greenstreet v. Paris (1874), 21 Gr. at p. 234, 
Vice-Chancellor Blake says : "It is clear that this mortgage 
is a matter which might be confirmed by the shareholders, 
and if, when the acts complained of are capable of confirma
tion a single shareholder cannot impeach them, I think it a 
fortiori that an outsider should not have this right." There 
the "outsider" was a subsequent incumbrancer. This ruling 
has been repeatedly followed—Bank of Toronto v. Cobourg,
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&r., Railway Co., ( 1885), 10 Ont. R. 376 ; Merchant's Bank 
v. Hancock, supra., and the other Ontario cases above quoted. 
I11 the last named case Chancellor Boyd lays it down, p.289. 
“According to Greenstreet v. Paris, an outsider, such as an 
execution creditor, could not be allowed to interfere in such 
circumstances, and where there is no imputation of fraud or 
illegality in its broad and culpable sense. “ I have found 
1 liese elements are not present here.

The plaintiffs then are not in a position to attack the 
ratification, or the means taken to bring it about.

In view of the conclusion I have thus arrived at it becomes 
unnecessary for me to consider the point taken by the Bank 
that the property having been sold too late for relief there is 
no procedure or authority for making it accountable for the 
proceeds.

I call attention to the somewhat peculiar form this action 
takes. The plaintiffs, while complaining that the defendant 
Bank has secured itself with intent to defeat and delay the 
general body of creditors, do not ask that such creditors be 
granted relief, but merely that they (the plaintiffs) be subs
tituted for the Bank, in other words, put in the Bank’s 
shoes to the extent of their execution ; the statement of 
claim asks that the Bank be ordered to pay the plaintiffs that 
amount. The general body of creditors would probably not 
like the plaintiffs to have priority over them any more than 
the Bank, which certainly aided the Company generously in 
its effort to establish itself ; but it is unnecessary to pursue 
the point.

I have experienced not a little difficulty in coming to a 
conclusion on some of the points in this complicated and 
lengthy case (I may say the mere perusal of the evidence, 
exhibits and cases cited occupied several days), and I think 
the plaintiffs are not entitled to succeed. The action will 
consequently be dismissed with costs.

17th August 1899.—Since writing the above I have learn
ed that the cases of Davies v. Gillard, supra, on which the 
plaintiffs’ counsel placed not a little reliance, and which 
consequently, I considered at some length, was reversed on 
appeal—(1892), 19 A. R. 432 Of course I am quite satis
fied that this fact escaped the attention of the learned coun
sel who cited the case, and my attention was not drawn to it
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by the opposing counsel. Fortunately, no harm has arisen 
from the slip here as the case was distinguishable, but such 
an oversight might often have serious consequences, and the 
Court is entitled to assume as a matter of course that cases 
cited to it have not been reversed.

A. C. Galt, for the Plaintiffs.
C.R. Hamilton,for the Defendants,the Bank of Montreal.
J. H. Senkler, for the Defendant Company.
The plaintiffs appealed and the appeal was argued at 

Vancouver in September, 1899, before a full Court composed 
of Walkem, Drake, and Irving, JJ.

30th November, 1899 —Drake, J : The Brewing Com
pany are a Corporation incorporated under the Companies 
Act, 1890, as amended by Cap. 7 sec 2 of 1892. That Act 
restricts the powers of the trustees in the management of the 
Company, and was intended to protect shareholders from lia
bility beyond the amount of the calls that might be legally 
levied upon their shares. The Company under its provisions 
cannot borrow money or mortgage their property or sign 
bills or notes and other evidence of or securities for money 
borrowed, or to be borrowed, without the consent of the share
holders representing two thirds in value of the capital stock 
of the Company. This is a statutory addition to the memo
randum of association, and the section is so framed that the 
consent of the shareholders is an imperative requirement to 
the exercise of the power of borrowing.

The defendants, the Bank of Montreal, had for some 
months been allowing the Company an overdraft, and an 
overdraft is borrowing ; and had advanced from time to time 
considerable sums of money to take up the Company's notes 
and bills. How far the directors were authorized to sign 
bills, notes nr other evidence of debt, was not argued because 
these debts were swept into the mortgage which is questioned 
in this action. But this section indicates that the Act was 
not intended for the incorporation of purely industrial 
companies as it would fetter all commercial transactions. 
An inquiry into the origin of the Act shews that it was 
intended for mining partnerships, but as the Company have 
incorporated under it, they are bound by its provisions. 
On July 2nd, 1897, the Company, being heavily indebted to 
the Bank, the Bank applied for security, and the Bank's
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solicitors prepared a mortgage of the Company’s real and 
personal property, which was not executed until the 23rd of 
September following. The Company appear to have hesitated 
about giving security, as they were in hopes of raising a 
sufficient sum by debentures to relieve the financial pressure 
they wrere suffering under.

The Company had invested all their capital in the 
brewery, buildings and plant, and had, in fact, no working 
capital, but relied on their profits to carry them on

The evidence of the financial position of the Company is 
disclosed on p. 45. There Mr. Burritt, the President of the 
Company, states that in the early part of June they were 
crowded for funds, and he says that in August the Company 
could not meet their obligations as they became due. and 
they staved off the Bank as long as they could. The Bank 
was thoroughly conversant with the plaintiffs’ claim before 
the mortgage was executed, and it was the desire of the 
Company to prevent the plaintiffs getting judgment. Mr. 
Nelson confirms the last witness as to the desire of the Bank 
for security ; and after the mortgage was given it was 
arranged it should not be registered at once.

In June, 1897, the Company owed the Bank $11,901.00 
on their own notes, and this indebtedness increased to 
$40,000.00. But the Bank, although not liking the trans
action, apparently carried the Company on, and the Bank 
knew that a large proportion of the goods over which they 
required security was not paid for The mortgage deed 
purports to transfer the lands, buildings and assets of the 
Company, whether then in existence, or which might be 
subsequently brought on to the premises. It is in the 
ordinary form, and there is no ultimate trust for the 
mortgagors.

The plaintiffs contend that the mortgage deed was void 
under the statute of Elizabeth, as well as the assignment of 
book-debts which was subsequently executed, as having 
been given voluntarily and collusively for the purpose of 
defeating and delaying creditors. A deed may have that 
effect and yet not be void under the statute. This deed 
contains no ultimate trust for the benefit of the mortgagors 
except the clause that if after sale there should be a surplus 
that the same should be paid to the Company. This would 
be the right of the Company if such a clause were not
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inserted. Every mortgage deed contains a clause authoriz
ing the mortgagees in case they sell instead of foreclosing to 
account to the mortgagor for any surplus. See lloldoro v. 
Ijyndon and Westminster Ijxin Co. (1879), 5 Ex. D. 47. No 
benefit is required for the mortgagor. Further, under the 
statute of Elizabeth it must be shewn that the deed was not 
bona fide. It is not denied here that the Company were 
indebted to the Hank in a large sum. The sole question on 
this point of the case therefore is bona fides. Mr. Galt in 
his able argument contended that the whole transaction was 
fraudulent because there was an agreement not to register 
at once ; and more or less false information was given to the 
plaintiffs’ agents as to the amount due to the Bank. The 
security was kept secret, and was taken when it was clear 
that the Company was insolvent ; but as Sir G. Jessel says 
in Middleton v. Pollock (1876), 2 Ch. D. 108, there is no 
law which prevents a man in insolvent circumstances from 
preferring one creditor, except the bankruptcy law. There
fore, the mere fact of a deliberate intention of preferring, in 
case of insolvency, will not be sufficient to avoid the claim, 
assuming that it had been proved that the grantor was 
insolvent and insolvent to his own knowledge, the security 
being bona fide. The statute has no regard to the question 
of preference or priority amongst the creditors of the debtor, 
and pressure is an indication of bona fides ; and in W. Morris 
v. A. Morris (1895), A. C. 625, the Lord Chancellor said it 
was immaterial to inquire why the appellant refrained from 
registering his security, he was under no obligation to do so : 
no doubt he incurred the risk of losing his security.

The case of Alton v. Harrison (1869), 4 Chy. App. 622, 
the debtor expecting an execution against him executed a 
mortgage vesting his property in trustees for the benefit of 
five creditors, and the deed contained a proviso that the deb
tor should remain in possession for six months, but so as not 
to let in any execution, and in case any should be enforced 
possession was to cease ; and it was there held that if the 
deed was bona fide, and not a mere cloak for retaining a 
benefit to the grantor, it was good under the statute of 
Elizabeth, and the proviso as to retaining possession for six 
months did not render the deed void This case was followed 
in Ex parte Games (1879), 12 Ch. D. 314.

The plaintiffs further contend that this deed was a collusive 
deed, and therefore void, because under the primary mean-



VOI,. I.) ADAMS & BURNS, V. BANK OF MONTREAL, ETC. 261

ing of the term collusive “ it is acting in concert, " and the 
Bank and the Company were acting in concert in obtaining 
the security. The term collusive in the preamble to the Act 
of Elizabeth is used in connection with a fraudulent inten 
lion ; every agreement is in one sense an acting in concert, 
but it is not therefore void. The intention in the Act is to 
hinder, delay or defraud creditors, but a deed which is bona 
fide and the result of pressure is held not to be within the 
Act although it may have the effect of delaying or hindering 
some creditors ; and it matters not if it affects all or only 
part of the debtors' assets Therefore, I am of the opinion 
that under the statute of Elizabeth this mortgage cannot be 
impeached.

The further question argued was that the deeds were 
void under the Fraudulent Preference of Creditors Act. R. 
S B. C. 1897, Cap. 87, sec. 3 That section shortly says 
“in case any person being at the time in insolvent circums
tances, or unable to pay his debts in full, makesany transfer 
with intent to defeat or delay the creditors of such person, 
or with intent to give one or more of the creditors of such 
person a preference over his other creditors, such deed shall 
t>e void as against the creditors of such person ’’

It has been held in McCrae v. White (1S83), 9 S. C R 
22 ; Long x Hancock (1885). 12 S C R 532 ; Gibbons v. 
McDonald (1892). ?o S. C R 587 ; The Mol son Bank v. 
Halter (1890), 18 S C. R. S8, that where security has been 
obtained as the result of pressure the Act does not apply.

But there is a further question here : Did the Bank know 
that the Company was in insolvent circumstances ? Because 
that is an ingredient in the question of bona Jides where the 
security is not obtained as the result of pressure. In Gibbons 
v. MeDonald supra, C J. Ritchie says that there was no con
currence of intent on one side to give, and 011 the other to 
accept, a preference over other creditors, as there was nothing 
to shew that the defendmt was aware of the insolvency of 
the debtor. That was a deed not given under pressure. The 
cases of Campbell v. Patterson (1893), 21 S. C. R. 645 ; and 
Stevenson v. The Canadian Bank of Commerce (1893), 23 S. 
C. R. 350, both upheld the doctrine that the creditors’ 
knowledge of the insolvency of the debtor makes the security 
fraudulent if it was given without pressure. The case ot 
Davies v. Gillard ( 1891 ), 21 Ont. R. 431 : (1892), 19, Ont. A. 
R. 432, was a case very much like this case on the facts, 
and the deed was upheld.
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The Company state that they were in hopes of getting 
financial assistance from the Hast, but it was only a hope 
that did not materialize. I think from a careful considéra 
tion of the evidence that when the mortgage was taken both 
the Bank and the Company knew that the Company was in 
insolvent circumstances, and had been for some time before.

In the case of Colquhounv. Seagram (1896), 11 Man. R. 
346, Killam, J., reviews the whole of the cases on the subject 
of pressure, and the effect of the judgment is that if there is 
pressure the knowledge of insolvency ot the debtor, even if 
known to the creditor, will not vitiate the security.

A further objection taken by Mr. Galt is that both the 
mortgage and the assignment of book-debts are void on the 
ground that the sanction of the shareholders was not obtai 
ned in proper form, and prior to the execution of the deeds

There is a distinction well recognized between cases 
which are ultra vires in their inception whether done by the 
directors or the Company and therefore void,and those cases 
where the directors of the Company have power to do the 
act provided certain prescribed formalities are complied with. 
On the first head it is only necessary to cite the case of 
Baroness Wenlock v. River Dee ('o. (1887), 3b Ch. D. 684, 
where the power of borrowing was limited, and the directors 
exceeded this power, and their act w*s confirmed by the 
whole of the stockholders. It was held that the borrowing 
being unauthorized, no confirmation could render it valid.

In the second class of cases which concern the internal 
management and economy of the Company formalities may 
be waived, and irregular as distinguished from void trans
actions may be confirmed There are. no doubt, cases in 
which the mere non-compliance with formalities has been 
held fatal, especially in cases between shareholders and the 
Company when the question has arisen as to the liability of 
a shareholder, such as Sheffield Railway Co. v. IVwdcock 
(1841), 7 M. & \V. 574, but in dealing with formalities 
where the members of the Company are concerned, if the 
act of the directors is one ordinarily within the scope of 
their powers, then the non-compliance with the prescribed 
formalities will not render the act void on the application of 
third parties : see Rx parte Eagle Company (1858). 4 K. & 
J. 549. Whatever rights the shareholders or the Company 
might have to effect this object, the evidence here shews that

i
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the Bank had notice that before the Company could borrow 
money under section 8 of the Companies Àct, 1890, they 
were to obtain the consent of the shareholders representing 
two-thirds in value of the capital stock of the Company. 
The Bank's solicitors suggested or prepared a resolution 
to be submitted to the shareholders for the purpose of sanc
tioning the proposed mortgages, and this is clearly shewn 
by exhibit C. (2), a letter dated July 5th, 1897. to the Presi
dent of the Company. The mortgage was executed on 23rd 
September, 1897. On 13th September, the directors passed 
a resolution sanctioning a mortgage to the Bank ; but it was 
not until the 25th of October, that a special meeting of the 
shareholders was held when the director.*>’ act was confirmed. 
At law a ratification is equivalent to a previous authority, 
and I think that if a ratification was given by the sharehol
ders in proper form it would confirm the deed. In the case 
of Agar v. Athenaeum Life Assurance Society (1858). 3 C B , 
N. S 725, the directors had power to borrow, but only 
with the consent of an extraordinary general Meeting. The 
directors did borrow without such consent : the debentures 
were held binding on the Company.

I thiuk further, that the Bank were entitled to consider 
that after the care they had taken to prepare a resolution to 
be submitted to the shareholders for the purpose of confirm
ing the proposed mortgage the necessary steps to obtain a 
confirmation had been complied with.

The appellants further contended that the assent of the 
shareholders was insufficient, because J. R. Myers, who held 
a large number of proxies, was not a shareholder ; and sec
tion 19 of the Companies Act says that no person shall be 
appointed a proxy who is not a shareholder in the Company. 
The same principle applies here. The Bank were entitled to 
consider that the statutory requirements which governed the 
Company had been complied with, and persons dealing with 
directors bona fide, and without notice of an irregular exercise 
of their powers are not affected by the irregularity : Royal 
British Bank v. Turquand (1855), 5 El. & Bl. 248. There 
the directors gave the Bank a bond which had not been 
authorized by a resolution of the Company. It was held that 
the Bank were not bound to ascertain whether the bond had 
been authorized Chief Justice Jervis says, “ Finding that 
the authority might be made complete by a resolution the 
person dealing with the Company would have a right to infer
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the fact of a resolution authorizing that which on the face of 
of the document appeared to be legitimately done.”

For these reasons I think the appeal should be dismissed 
with costs.

Walkkm, J.—:I concur.
Irving, J. :—The difficulties in this case are occasioned 

by reason of a trading Company incorporating itself under a 
statute inapplicable to trading companies. The case comes 
before us on appeal from Martin, J., who dismissed the 
plaintiffs’ action as against the Bank and one John R Myers, 
who was then, but is not now, a party to the action. The 
Company was incorporated on the 19th of November, 1896, 
under the B. C. Companies Act, 1890, and amending Acts, 
with a capital of $50.00000 ; $37,50000 of which was 
subscribed and paid up and immediately expended in plant, 
etc. The first meeting of directors was held 011 30th 
November, 1896.

The defendants, the Bank of Montreal, were on and after 
February, 1897, the Company’s Bank. The plaintiffs were 
simple contract creditors of the Company, and became 
judgment creditors of the Company on the 28th of October, 
1897. Their first judgment was for the sum of $5,634 98. 
They subsequently obtained other judgments, amounting at 
the date of the writ in this action, to $14,901.19.

Shortly after the Bank became the Company’s bankers, 
the directors, on 19th February, 1897, passed a resolution 
that the Company should engage in the business of wines, 
liquors, cigars, etc., and that the President and Secretary- 
Treasurer be authorized to make purchases and such arrange
ments as they should deem advisable subject to the direc
tion of the Board of Directors. At this time the Manager of 
the Bank thought they were “all right. ” but that they 
required more working capital to carry on their business. 
The Company were selling on credit.taking notes from their 
customers ; these were discounted by the Bank and if not 
paid at maturity were charged up to the Company’s account. 
In addition the Bank advanced moneys to them for short 
periods, pending the receipt by them of certain funds they 
promised would be forthcoming. On the 18th of May, 1897, 
the Bank began taking security. Owing to the depression 
in trade in Jntie and July, the Company’s liabilities seemed
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to have increased, and the Bank at this time began to press 
for security, and in the latter month demanded a mortgage. 
The Company on their side promised to put the account into 
satisfactory shape by means of a mortgage debenture scheme 
which its directors thought they could float. See exhibit 22, 
uated 22nd July, 1897, meeting of directors held 9th August, 
• 897.

During the month of August the Bank continued to 
carry the Company, and by the 13th of September, 1897,the 
liabilities to the Bank amounted to about $40,000,00. On 
the 23rd of September, 1897, the mortgage now sought to lie 
set aside was executed. By section 8 of the Companies Act. 
1890, as amended in 1892 and 1894, it is provided as follows:

“ All companies incorporated .... under this Act 
shall have, in addition to the powers conferred on them by 
section 5, the following powers, namely :

“ (<z.) The power, subject to the provisions of this Act, 
to borrow money for the purpose of carrying out the objects 
of their respective incorporations.

" (£.) The power, subject to the provisions of this Act, 
to execute mortgages of their real and personal property, to 
issue detientures secured by mortgage or otherwise, to sign 
bills, notes, contracts and other evidences of, or securities 
for money borrowed by them for the purpose aforesaid, etc.

“ These powers shall not be exercised, except with the 
consent of the shareholders representing two thirds in value 
of the subscribed capital stock of the Company. "

Now, Mr. Galt’s main contention was that the directors 
by virtue of this section had, in the absence of the consent 
of the shareholders, no power to borrow any money, and as 
there was no authority to borrow, there could be no debt, 
and no liability on the part of the Company, citing Cunliffe 
Brooks & Co. v. Blackburn Benefit Society (1884), 9 App. 
Cas. 872 ; Baroness Wenlock v. River Dee Co. (1885), 10 
App. Cas. 354, and Ex parte Watson (1888), 21 Q B. D. 
301. This last case, in my opinion, is not in point, as in that 
case there were two separate and distinct entities, and the 
decision turned, not on a question of borrowing, because 
there was no borrowing, but upon a gratuitous assumption 
by the incorporated company of a liability incurred by the 
unincorporated society. The two former cases do not bear
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out his contention in its entirety. On the contrary both of 
these cases are authorities for this principle that a com
pany may in some cases be equitably liable to re pay money 
advanced beyond its borrowing powers where it can lie 
shewn that the money so advanced has been properly applied 
to the re payment of debts properly incurred by the com 
pany, and the question here is in which category does this 
case fall ? In Cunliffe Brooks & Co. v. Blackburn Benefit 
Society money was borrowed by the directors who were 
without borrowing powers, and with part of the money 
borrowed, certain payments were made to withdrawing 
members. These payments would have been proper enough 
if they had been made out of a special and r'efinite fund as 
provided by the constitution for that purpose. But they 
were not, they were made out of a non-existing fund, and 
only supplied by means of a loan. “Therefore," said Lord 
Selborne, L C., in Walton v. Edgi (i884), io App. Cas 33 
at p. 41, “in a case so arising (that is by the official liquida
tor representing all the contributories and also the creditors), 
all such payments were in a different category from those 
which might have been made in discharge of actual debts 
and liabilities of the society. ” I11 respect of moneys so
applied it was held the Bank were entitled to recover.

In Baroness Wenlock v. River Dee (0., supra, the plain
tiffs in the Court of first instance obtained judgment for the 
whole amount claimed, Huddleston, B., being of the opinion 
that though the borrowing was ultra vires the Company had 
the benefit of the moneys and had applied them to the pur
pose of the Company. Before the Court of Appeal, the 
River Company admitted the plaintiff’s claim ( which accord
ing to the contention advanced by plaintiffs’ counsel in this 
case was wholly bad) to the extent of 825,000 00and to such 
further sums as the plaintiffs could shew had been applied 
in payment or in discharge of any debts or liabilities of the 
Company. Judgment was given accordingly, but the plain 
tiffs being dissatisfied appealed. The House of Lords affirmed 
the decision of the Court of Appeal.

In each of these cases then, and also in Ex parte Watson, 
per dictum of Wills J., at p 304, the principle of right of 
recoupment of moneys illegally borrowed, was, as to so much 
thereof as was applied in satisfaction of the Company’s debts 
and liabilities, fully recognized.



> ol.. I.] ADAMS & BURNS, V. BANK OF MONTREAL, ETC 267

I11 In re Wrexham, Mold and ( 'onnull's Quay Railway Co. 
(1899), 1 Ch. 440, Rigby, L. J., speaks of the recognition of 
that rule as being but “bare justice” : and Vaughan Williams, 
L. J. says, equity will treat such a borrowing, if borrowing 
it lie, as intta vires if necessary. In the case before us the 
due application of the moneys to the Company’s purposes 
was not called in question, and I therefore think that bare 
justice requires us to recognize this as a liability due from 
the Brewing Company to the Bank.

But regarding section 8 Mr. Galt says “ section 8 requires 
the sanction of the shareholders. ’ ’ The Royal British Hank v. 
Turquand ( 1856), 6 El. & Bl. 327, and other authorities cited 
by the learned trial Judge, to which I would add County w 
Gloucester Bank v. Rudry Merthyr Steam and House Coal 
Colliery Co. (1895), 1 Ch. 629, and Biggerstaff v Rcneatt's 
Wharf, Limited (1896), 2 Ch. 93, and In re Hampshire 
Land Co. (1896), ? Ch. 747. affirm the proposition that the 
Manager of the Bank, when he began to lend at the instance 
of the President in February, 1897, had a right to assume 
that all those essentials had been carried out by the directors 
and the Company, and in my opinion, as this went on for 
weeks and months, he had a right to assume that this exer
cise of power by the directors, if not originally sanctioned 
by the shareholders, had been acquiesced in by them ; Evans 
v. Smallcombe (1868), L. R. 3 H. L. 249. It is only in case 
the law imputes to the lender knowledge of these irregulari
ties that the lender cannot recover. There is nothing so far 
as the borrowing of the money is concerned, to shew that 
the Bank had this knowledge. Messrs. Daly & Hamilton’s 
letter written on 5th July, refers to the giving of the mort
gage, and not in any way to the subject of the borrowing of 
this money. I arrive then at the conclusion that there was 
an advance of moneys which were properly, (I say properly 
because it is not questioned), applied to the Company’s pur
poses for which the Company was equitably liable.

The Bank were not the only creditors who began pressing 
for payment ; several others were making inquiries. The 
plaintiffs, on the 28th of September, 1897, sent down Mr. 
Hearn to ascertain the condition of the Company’s affairs. 
He was not told of the execution of a mortgage to the Bank, 
but whether intentionally or unintentionally, was given to 
understand that the directors by reason of section 8 found 
themselves unable to execute a mortgage. At this time the
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bill of sale and mortgage in favour of the Bank had been 
executed and at that time was being held, not as an escrow, 
but was being held by the Vice-President of the Company 
“ pending the negotiations as to debentures.” As to the 
sufficiency of the delivery by the Company notwithstanding 
the fact that it remained in the custody of the Vice-President 
of the Company, see Zwtcker v. Zwtcker (1899), 29 S. C. R. 
527. The Vice-President on learning, on the 2nd of October, 
that the plaintiffs were about to take proceedings to restrain 
the Company from giving a mortgage, handed the bill of sale 
over to the Bank's solicitors. A good deal was made of this 
in the argument before us as to fraudulent conveyance, but 
the point is covered by the case of W. A. Morris v. A. Morris 
(1895), A. C 625, where the respondent attacking a bill of 
sale as fraudulent, relied upon an alleged agreement by the 
bankrupt to inform the lender ‘‘ifthings were not looking so 
bright" so that he (the lender) could either register the bill 
of sale or take possession under it ; and the Judicial Commit
tee held that, even if the bankrupt volunteered, as he alleged 
he did, to give the lender information if his circumstances 
should become precarious, it would not assist the respondent’s 
case.

The letter from the Bank’s solicitors when read in 
connection with Mr. Nelson's letters, shews what the mutual 
understanding was, namely, that Mr. Nelson should hold the 
bill of sale for ten days from the date of execution. This 
point too, is covered by the case I have just referred to, 
because as their Lordships remark, the question is not why 
the appellant, the lender, refrained from registering or post
poned taking possession, but with what intent the assignment 
was made.

The next contention was that the mortgage was void 
under 13 Eliz., Cap. 5, sec. i ; R. S - B. C. 1897, Cap. 86. 
sec. 2, as being collusive within the meaning of that word 
9S explained in Edison General Electric Co. v. Westminster 
and Vancouver Tranvwav Co. (1897), A. C. 193. I think this 
argument depends to a very great extent on the determina
tion of the point I have just been dealing with. The statute 
was not intended to prevent any honest arrangement between 
debtor and creditor, though the result of that arrangement 
has been that creditors have been delayed or hindered. In 
all arrangements there must be a certain amount of negotia
ting, acting in concert, before the document embodying the
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arrangement is ready for execution. This negotiation is not 
prohibited by the Act. The Act strikes at collusion to the 
end, purpose and intent to defraud creditors. I think it is 
quite possible to read all the portions of evidence to which 
we have been referred under this head, and feel that the 
negotiations were not collusive within the meaning of 13 
Eliz , Cap. 5.

This brings me to the question of evidence. To establish 
charges of fraud there must be full and satisfactory proof. 
The fraud must be proved beyond all reasonable doubt, and 
where it is once shewn that there is a liability, that there is 
good consideration for the mortgage, those who attack that 
mortgage have a difficult task before them : Nickerson v. 
Parrington (1891), 18 A. R. 635. And when the evidence is 
confined to the testimony of the persons who are, or are said 
to be, guilty of the alleged fraud, the task becomes more 
difficult. In connection with the collusion, we are referred 
to the letters of the 2nd and 5th of July, written by the 
Bank’s solicitors. These letters are not, in my opinion, 
improper. In these days of multi-copying, I do not attach 
to the enclosing to the procrastinating directors of a copy of 
the proposed minutes the importance which Mr. Galt attaches 
to that fact.

The statute of 13 Eliz., Cap 5, requires that there should 
be a fraudulent intent on the part of the grantee as well as 
of the grantor. It has, in my opinion, 110 appplication in this 
case unless it is shewn that the Bank, either directly or 
indirectly, made itself an instrument for the purpose of sub
sequently benefiting the Brewing Company. I venture to 
think that a fair inference to lie drawn is—the Manager of 
the Bank was concerned with securing his $40,000.00 rather 
than with benefiting the Brewing Company. Mulcahy v. 
Archibald (1898), 28 S. C. R., 523, expresses all it is neces
sary to say on this point.

It was also argued that the mortgage was void under the 
B. C. Fraudulent Preference of Creditors Act, R. S. B C 
1897, Cap. 87, sec. 2. This section is a copy of the Revised 
Statutes of Ontario, 1877, Cap. 118. There has been no 
subsequent legislation in this Province such as there was in 
Ontario by 47 Viet., Cap. 10, and 48 Viet., Cap. 26, and the 
amendments in Ontario and the decisions upon them shew 
that Cap. 118, our Cap. 87, is not as far reaching as credi
tors anxious to secure an even distribution of an insolvent
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estate could wish for. This was owing to the decision that 
the doctrine of pressure was to be regarded in interpreting 
the statute. In the first reported decision under this Act, 
Ituit ■ n v. Short y ( 1885), 1 it. C., Pt. II., 327. McCreight, 

J., declined to express any opinion on this point : but in sub
sequent cases that doctrine has been recognized, and I think 
that at this date what has been said by the Supreme Couit 
of Canada in The Molson Hank v. Halter (1890), 18 S. C. R. 
88. Stephens v. McArthur (1891), 19 S. C. R., 446, in rela
tion to the construction of the Ontario and Manitoba Statutes, 
must be accepted as equally applicable to the British Colum
bia Act.

On the plaintiffs there is placed the onus of shewing a 
fraudulent intent—a voluntary desire on the part of the 
Company to prefer the Bank, and that that intent was 
concurred in by the Bank. The evidence does not warrant 
me in coming to that conclusion.

The Mo/son Hank v Halter, supra ; Stephens v McArthur, 
supra ; Gibbons v. McDonald (1892), 20S C.R. 587; Davies 
v. Gillard (1891), 21 Ont. R. 431 ; (1892), 19 Ont. A.R. 
432, and Colquhoun v. Seagram (1896), 11 Man. R. 339 
establish this, that where there is a good consideration, a 
mortgage, comprising the whole of the debtor's property, 
will not lie set aside notwithstanding that the mortgagor is 
in insolvent circumstances, to the knowledge of the mort
gagee, and the effect of the mortgage is to defeat, delay and 
prejudice the creditors, if there is pressure.

[The learned Judge here refers to the evidence and 
proceeds.]

This establishes that the demand for security was made 
by the Bank, that the Company postponed giving it for a 
considerable period, and that when they did recognize that 
“if the Bank left them they were gone beyond question” 
they gave it.

Irvine v. Union Hank of Australia (1877), 2 App. Cas. 
366, was cited as an authority for the proposition that 
creditors are entitled to take advantage of the irregularities 
in the management of their loans. In that case Irvine was 
the purchaser of the interest of the Company in the land 
then being made liable to a charge ; as such he could in an 
action of foreclosure, raise any question as to the amount
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chargeable that the mortgagors could. That is a different 
case from this where unsecured creditors are attempting to 
question the indebtedness of the Company. I11 the result I 
agree with the decision of the learned trial Judge that the 
action fails.

Appkal dismissed.
Solicitor for the Appellants : A. ('. Gall.
Solicitors for the Respondent, the Bank of Montreal, 

Daly <fr’ Hamilton..
Solicitors for the Respondent Company, Wilson 

Sampler.
Note:—An appeal from this judgment was dismissed by the 

Supreme Court of Canada on 19th February, 1901, (See 31 S.C.R. 2231 
and the Judicial Committee of the Privy Council refused leave to 
appeal.

[IN THE COURT OF KING’S BENCH FOR 
MANITOBA.]

Rkfork KILLAM, c. J.
WHITLA

THE ROYAL INSURANCE CO.
Fire Insurance — Abandonment of prior policy — Interim 

receipt — Authority of agent—Acceptance of note in 
payment of premium.

B. wrote to the agent of the defendant company, stating that he had 
a policy of insurance in another company which he was going to 
abandon and that he wished to obtain a policy from the defendant 
company. The agent,without B’s knowledge, filled out the usual form 
of application for insurance on B's behalf, and forwarded the same to 
his head office : in answer to the questibn “ What other insurance 
have you on the property now to be insured ?" he wrote “ None." 
The company issued a policy 011 this application and sent the same 
to the agent ; the latter, who had previously given B an interim 
receipt, and who had received from B and had credited the company 
with the amount due on the first premium, kept the policy, and 
did not notify B of its receipt. Subsequently and before the maturity 
of a note which had been given in part payment of the premium', 
B’s premises and property were destroyed by fire. He had not 
then abandoned the prior insurance. He paid the note when it fell 
due, put in his proof of loss, and his assignees subsequently sued 
the defendant company. Held, that the interim receipt only con
stituted an executory contract, it being a condition thereof that the 
prior insurance should be abandoned.
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Held, further, that the fact that B had not paid the note given for the 
premium before the date of the loss would not have constituted a 
good defence to the action, since before that time the agent of the 
defendant company had negotiated the note, and had credited the 
company with the amount so realized and had accounted for the

The facts of the case are fully set forth in the head note 
and judgment.
io January, 1902 :—
Kill am, C. J.:—

This is an action to recover for damage by fire to a 
merchant’s stock in trade under an insurance contract 
alleged to have l)een created by interim receipt.

The plaintiffs sue as assignees of Phi leas K. Bourque, the 
merchant alleged to have been insured.

In the summer of the year 1900, Bourque purchased the 
stock in trade of Moise Landry at the Village of Altamont 
in this Province, and proceeded to carry on business in 
Landry’s store.

On 12th July, 1900, Bourque obtained from The 
Manitoba Assurance Co. a policy of insurance against loss 
by fire to the amount of $2,500 ; divided as follows :—On 
household furniture, linen, beds, bedding, etc., $200 ; on 
wearing apparel $25 ; on watches, clocks, jewellery, and 
trinkets, $25 ; on a piano, $250 ; and on the stock in trade, 
$2,000.

On 1 st January, 1901, Bourque wrote to Jos. T. Dumou
chel, an agent of the defendant company, residing at St. 
Boniface, Man , a letter in the French language, which may 
be translated as follows :—

“Being urged to have myself insured against fire upon 
my stock here at Altamont when Mr. Landry begged me to 
write to you as being himself insured in your company. 
I took a little insurance last summer when I bought of Mr. 
Landry in the Manitoba Assurance Co. and as there are 
people who think that it is a weak company I am going to 
abandon. I had $2,000 upon stock, furniture, piano, etc. 
I have a stock of over $5,000 and I would desire to put on 
about $3,000 of insurance.

Awaiting your reply, I remain, etc.”
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Dumouchel replied that he would be glad to have his 
insurance, that he knew nothing about the standing of the 
other Company, but that his was a very strong one.

Bourque then wrote to him under date of January 5th 
that he desired to have only his stock and shop fixtures 
insured for $3,000, and giving some particulars not of 
present importance

According to Bourque's evidence, Dumouchel replied, 
requesting him to send 575 for the premium, and he wrote 
Dumouchel that he could not pay the amount at once, but 
would do so later, in reply to which Dumouchel sent him a 
promissory note, payable to Dumouchel’s order, for $51, and 
requested him to sign the note, and return it with a cheque 
for $25, stating that on receiving these he would put the 
insurance through for him.

Bourque signed the note and returned it with the cheque 
and a letter, dated 16th January, saying, that this suited 
him very well and excusing his delay.

Dumouchel’s account is that, on receiving Bourque's 
letter of 5th of January, he sent him an interim receipt for 
the premium, and asked him to send his note for $50, and a 
cheque for $25 if it suited him.

The interim receipt was as follows :—

“ROYAL INSURANCE COMPANY.
St. Boniface Ac.encv,

No. 32,513. 7th January, 1901.
Mr. P. E. Bourque having this day applied for an 

insurance against loss or damage by fire to the extent of 
$3,000 on property described in application of this date for 
12 months subject to the conditions as indorsed hereon of 
the company’s policy, and having also paid the sum of $75 
as the premium for the same, the property is hereby held 
insured for forty-five days from this date, or until a policy 
is sooner delivered or notice given that the application is 
declined. If the application is declined the premium received 
will be refunded on this receipt being given up, less the 
proportion for the time the risk has been covered.

N.B. If a policy be not received before the expiration of 
the period above mentioned, and no intimation has been
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given that the application is declined, immediate notice 
thereof should be sent to the manager of the Company in 
Montreal.

On General Stock, Altamont, premium, $75.
(Signed) JOS. T. DUMOUCHEL,

Agent.”
On the back were indorsed the statutory conditions, 

without alteration or addition.
The receipt was 011 a printed form taken from a book of 

similar forms, with stubs for entering summaries of receipts 
issued. The stubs are produced, and that corresponding to 
Bourque's receipt appears among them in regular course 
between one of 4th January and one of 9th January.

Dumouchel states that, on the 7th January he made an 
entry of the transaction in a book containing a record of 
business done, and this was intended as an entry of a credit 
to the Company of $75 ; also that he discounted the note 
with his Bank and had the proceeds and the amount of the 
cheque placed to his credit in the Bank in an account styled 
a ‘‘Trust account,” that, “ about the 1st of February ” he 
sent to the Montreal office a report in the form generally 
used for the purpose in which, among other business, 
appeared entries of Bourque's insurance.

The report is on a form to show details of the business 
for a particular month and the agent's account with the 
company.By it the company was given credit for Bourque’s 
premium of $75, less the agent’s commission. Dumouchel 
remitted to the Montreal office, about 15th Feb., the balance 
shown by this report to l>e due to the company.

Some time in January Dumouchel took a printed form of 
application for insurance and fdled in it a number of parti
culars relating to Bourque's insurance, and in answering the 
question, “what other insurance have you 011 the property 
now to be insured ?” he wrote ‘‘None.” He forwarded this 
application, unsigned, to the Montreal office. He does not 
remember the date of forwarding it, but he says that it must 
have been the 7th or 8th of January. It bears a stamp pur
porting to show that it was received at the Montreal office on 
the 19th January. Bourque never authorized the making of 
this application and knew nothing of it.
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A policy was made out iu pursuance of this application 
and signed by the assistant manager of the company for 
Canada, as attorney for the company, but not sealed. It 
bears date the 23rd January. It was forwarded to and receiv
ed by Dumouchel who retained it and gave Bourque no 
notice of its issue. It is almost needless to say that no assent 
to the prior insurance appeared in the policy or was indorsed 
thereon

O11 the iotli February the store was destroyed by fire, 
and Bourque sustained a loss of stock, estimated at a little 
over $5000.

He claims that he did not know until after the fire of the 
arrival of the interim receipt, but that he found it afterwards 
in a desk that was saved, and explains this upon the livix)- 
tliesis that the envelope containing it was opened by his 
wife, who assisted him in the business. His conduct imme
diately after the fire to some extent corraborates his claim in 
this- respect.

Dumouchel's appointment as agent of the defendant 
company was made by instrument in writing signed by the 
Chief Agent of the company at Montreal, without seal By 
this he was “authorized and empowered to receive proposals 
for insurance against loss or damage by fire, to sign interim 
and renewal receipts, to receive moneys and to do all lawful 
acts and business pertaining to said agency which may from 
time to time be given him in charge by said Chief Agent.”

A condition of the Manitoba Assurance Co's policy was
that “ The Company is not liable for loss............... if any
subsequent insurance is effected iu any other Company 
unless and until the Company assents thereto, or unless 
the Company does not dissent in writing within two weeks 
after receiving written notice of the intention or desire to 
effect the subsequent insurance, or does not dissent in writing 
after that time and before the subsequent or further insurance 
is effected.”

The Manitoba Company was never notified of the subse
quent insurance or of Bourque’s intention to effect it, and 
never consented thereto in any way, and never learned of it 
until after the fire.

Bourque made claims and put in proofs of loss against 
both companies, and subsequently assigned his claims to 
the plaintiffs, who have sued both companies.
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The promissory uote for $51 was paid by Bourque at 
maturity, but after the fire.

The statement of claim in the present action is based 
upon the interim receipt alone, entirely ignoring the policy, 
and alleges that the insurance was subject to no conditions. 
The material defences are (1) that the premium was not paid 
before loss ; (2) that the contract of insurance was subject 
to the 8th statutory condition, namely, “ The Company is 
not liable for loss if there is any prior insurance in any other 
company, unless the Company’s assent thereto appears 
herein or is indorsed hereon ” and that the Company gave 
no assent thereto, or no assent in manner required ; (3) 
misrepresentation that the insurance of $3,000 applied for 
was and was to be the only insurance upon the property ; 
and (4) breach of a warranty that the prior insurance would 
be abandoned.

I treat the statement of defence as amended in any res
pect necessary to give effect to these various defences, as I 
consider that the proper office of the Court is to ascertain 
the respective rights of the litigant parties without allowing 
itself to be hampered by forms of pleading to any greater 
extent than justice requires There seems to me no doubt 
that the facts are now before the Court as fully and fairly 
as they could have been placed if the pleadings had been in 
any way differently worded.

Neither by the pleadings nor at the trial was the policy 
set up as superseding the interim receipt It was not under 
seal. If the corporate seal was necessary in order to make 
it binding, there was no policy delivered. The cases in 
which the technical delivery of a sealed instrument, not 
delivered in fact, created an executed contract, so as to 
constitute performance of an executory one, have no 
application.

Without communication to Bourque there could be no 
delivery, actual or constructive, of this simple contract.

It is not denied that Dumouchel had power to grant the 
interim receipt according to its terms and to bind the 
company thereby, upon payment of the premium in cash. 
But, having regard to the terms of his appointment and to 
the decisions in London and Luneashire Life Ass. Co. v. 
Fleming, [1897] A.C. 499, and The Canadian Fire Ins. C'o. 
v. Robinson, in the Supreme Court of Canada (not yet
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reported *) it seems clear that Dumouchel’s authority to issue 
such a receipt was conditional upon payment of the premium 
in cash, and that parties dealing with him had no right to 
assume that he had any greater or other authority. The 
very terms of the receipt imported that it was issued for a 
payment in money and those accepting such a document on 
other terms must do so at their own risk.

But Dumouchel having authority to enter into such a 
temporary contract for the company, the knowledge acquired 
by him in the negotiation must be imputed to the company ; 
and if he assumed to contract for additional insurance to run 
concurrently with that before existing, the company was 
bound by his act : Whig■ v. Harvey, 5 D. M. & G. 265 ; 
Bawden v- London, <!vr. Ass. Co. [1892] 2 Q. B. 534 ; 
Watteau v. Fenwick., [1893] 1 Q. B. 346 ; The Liverpool, 
ère. /ns. Co. v. Wyld, 1 S.C.R. 604 ; The Hastings Mut. F. 
Ins. Co. v. Shannon, 2 S R.C. 394 ; .Vauyliter v. The Ottawa 
Agricultural Ins. ( 0., 43 UC.R. 121.

In endeavoring to ascertain on what terms Dumouchel 
intended to contract for the company, we must leave out of 
consideration the language of the form of application which 
he forwarded to Montreal, and confine ourselves to the 
communications between him and Bourque, and the interim 
receipt. The only application made by Bourque was such as 
appeared in his letters, and it is to that application that the 
interim receipt must be understood to refer. Such an 
application, however, should be construed to be for insurance 
upon the customary terms of the company. Dumouchel so 
construed it, and expressed this in the receipt. And in 
stating that “the property is hereby held insured” the 
receipt must be taken as meaning insured upon the 
conditions of the recited application.

The insurance purported to be contracted for was tempor
ary, to continue only until a policy should be delivered or 
the application declined—that is, a policy and an application 
upon those conditions. In the natural course the policy 
would cover the whole term, and express the conditions for 
the whole term.

There can be no question of the application of section 3 
of The Fire Insurance Policy Act, R S.M., C. 59. The only 
conditions sought to be imposed were the statutory conditions, 
without addition or variation.

----- (*) The case referred to by the Court was reported in Canadian
C ommercial Cases p. 205,
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It could be of no service to the plaintiffs upon this point 
to have it found that Bourque did not accept the receipt or 
know of its terms or its existence. Dumouchel proposed to 
contract upon those terms and 110 others. The Plaintiffs sue 
upon it as constituting the contract, though they wrongly 
allege it to constitute an unconditional contract. They must 
be bound by it according to its true construction.

In Parsons v The Queen Insurance Co. 43 U.C.R. 271 ; 
4 A.R. 103 ; 4 S C R. 215 ; 7 A.C. 96, the action was upon 
an interim receipt very similar to that now in question. 
The material differences are that, in the former case, the 
receipt recited a proposal for insurance "subject to all the 
usual terms and conditions of the Company," which were 
not indorsed or otherwise directly specified, and the main 
statement was that ‘‘it is hereby held assured under these 
conditions until " etc.

The Court of y ueen’s Bench held that either the contract 
was unconditional, or the statutory conditions applied, but 
that in the latter case there was sufficient assent to the prior 
insurance, and that a court of equity would compel the issue 
of a policy with the requisite assent inserted or indorsed. 
Harrison, C.J. said “ If there be prior insurances there 
must be the assent of the Company, and in the event of the 
issue of a policy that assent must appear in the policy or tie 
indorsed thereon Where no policy is issued there can lie 
no assent to such insurance either appearing therein or 
indorsed thereon ; but it is only reasonable to hold that 
even an interim insurance is not binding in the face of such 
a condition unless there be not only notice of the prior 
insurance, but the assent of the Company thereto in and by 
their agent authorized to effect interim insurances " And 
then, after discussing a question as to whether the agent 
had received a memorandum showing the prior insurances, 
he said, "The agent having received it, and afterwards 
accepted the premium and issued the interim receipt, must 
be taken to have assented to t, and his act under the 
circumstances must, so far as the interim receipt is concern
ed, and the rights of the plaintiff thereunder, be held to be 
the act and assent of the defendants. It is true, as mentioned 
in Hawke v. Niagara Dis. Mut Fire Ins. Co. 23 Gr. 148, 
that the indorsement of consent might be made on the 
interim receipt instead of the policy, but to decide that the 
want of the indorsement on the interim receipt should vitiate



VOL- I.] WH IT LA V. TH K ROYAL INSURANT K CO. 2 79

the claim thereunder, would, we think, be placing too rigor
ous a construction on the interim contract.”

The Court of Appeal hel that the statute applied and 
had the effect of making the contract one for unconditional 
insurance, and in this view the majority of the Judges of the 
Supreme Court of Canada concurred. Mr. Justice Gw y une, 
however, was of the opinion that the statute did not wipe 
out the conditions, and that it did not apply to interim 
receipts, but that the contract was one for insurance upon 
the conditions on which the policy should issue, which 
would be the statutory conditions, with such variations as 
would be effected by such of the conditions upon the policies 
which had been in ordinary use with the defendants, as 
would be good and valid under the statute if indorsed as 
variations in the form prescribed by the statute ; see 4 
S C.R. at p. 328

And this is the view which ultimately found acceptance 
with the Judicial Committee of the Privy Council. Neither 
Mr. Justice Gwyune nor the Judicial Committee expressed 
any opinion upon the condition respecting prior insurance.

I11 the Court of Queen’s Bench the interim receipt was 
treated as evidencing only an executory contract, enforceable 
in equity.

In the Court of Appeal, Moss, C. J. expressed the 
opinion that it constituted an executed contract on which 
the plaintiff could sue directly at law for the insurance 
moneys. I11 the Supreme Court Mr. Justice Gwynne said 
(p.p. 325,6) “ The difference between an interim receipt
and a completed policy is well known, and must be deemed 
to have been so to the Legislature . . . Although an action 
may now, tinder the Administration of Justice Act, be 
brought at law upon an interim receipt, whereas formerly it 
only could be brought in equity, still the principle upon 
which the action was sustained remains the same, namely, 
that a contract involved in such a receipt was one which a 
Court of Equity would enforce the specific performance of, 
by decreeing the issue of a policy in accordance with the 
terms of the agreement contained in the interim receipt.”

In delivering the judgment of the Judicial Committee, 
Sir Montagu E. Smith, after referring to the language that 
"it is hereby held insured.” etc.. said (p 124.) *• No
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doubt this last stipulation forms a contract of insurance 
during this interval ; but the whole agreement is preliminary 
only, and, in substance, the note contains a proposal for a 
policy to be carried into effect, if accepted, by the delivery 
of a policy as subsidiary thereto, and for the convenience of 
the person proposing to insure immediate protection is 
given to him . . If in any case it should appear that any 
interim note or any like instrument was intended by the 
parties to be the complete and final contract of insurance, 
and that this shape was given to the instrument for the 
purpose of evading the Act, the present decision would not 
be opposed to the instrument being treated as a policy of 
insurance ; the ground of this present decision being that 
the interim note in this case is what it professes to hie 
preliminary to the issuing of another instrument, viz : a 
policy which the parties bona fide intended should be 
issued ... If the contract of the parties had come to tie 
executed, the company would perform it by issuing a 
policy, subject to its own conditions if it could legally do so. 
Indeed if the assured so required, it would be obligatory on 
the company to perform it in this manner.”

I take the meaning of this to be that, while the language 
of the receipt to some extent imported a present contract of 
insurance, in reality it was an executory contract only.

In Jones v. The Provincial Ins. Co. 16 U.C.R. 477 the 
plaintiff declared in assumpsi( that, in consideration of 
payment of a certain premium, the defendants promised and 
agreed to insure him against loss by fire, and the breach 
alleged was non-payment. There was a demurrer on the 
ground that the contract was not under seal. Robinson, C. 
J. pointed out that if the plaintiff intended to sue upon a 
parol contract to insure the breach should be in not execut
ing the policy. And the demurrer was allowed 011 the 
ground that the company could not lie liable 011 an agreement 
by parol as an executed contract of insurance. But a Court 
of Equity would interfere though the contract was not 
under seal or executed with the formalities required by the 
company's constitution In re Athena'iini Soc. 4 K. & J. 
549; Commercial Mut. Mar. Ins. Co. v. Union Mut. Ins. Co. 
19 How. 321 ; Pen fey v. Beacon Ass. Co. 7 Gr. 130.

While the formal contract assumed to l>e made on behalf 
of the defendant company by the Montreal officials was not



VOL. I.] WHI TLA V. THE ROYAL INSURANCE CO. 28l

under seal, I do not think that this affords sufficient evidence 
that the company could so contract without seal.

My own opinion is that which I understand to have been 
the opinion of the Court of Queen’s Bench for Ontario and 
of Mr. Justice Gwynne in the Parsons case, that, under such 
a receipt there is not a contract which would have been 
enforceable by action at law under the former practice.

And in such a case, in ascertaining whether there was a 
contract completely made, cognizable at law or in equity, or 
what were its terms, we are not, ill my opinion, to be confi
ned to the interim receipt, or to the fact that it was issued 
and the premium received. The receipt is not to be taken as 
a formal document intended to embody the whole contract, 
and we are entitled to go back to the negotiations to ascer 
tain, not only whether a contract was actually made, but 
also what it was that the parties intended to agree upon.

The transaction began with Bourque's letter of 1st 
January.

That and the other correspondence, as well as the interim 
receipt, must be looked at to ascertain what kind of a policy 
of insurance Bourque was applying for and which, after the 
making of a preliminary contract he could expect to compel 
the company to grant. And when granted it should cover 
the initial portion of the term and be the same for that as 
for the remaining portion.

And that letter was not a definite application, by a simple 
acceptance of which a contract would be created. It was 
only a tentative proposal, calculated to lead to negotiation 
and the settlement of terms. After a reply the letter of 5th 
January was sent, giving further particulars, and evidently 
intended to amount to a more definite a|'plication Upon 
that Dumouchel made out the interim receipt and sent it to 
Bourque, either with a request for the $75, or with the note 
for signature and a request for $25. I11 either case he pro
mised that, on receiving what lie asked for, he would put 
the insurance through for Bourque. He expressed no other 
condition.

Now, if the request had been for the insurance to the 
amount of $3000, and there had been no other insurance, 
then, upon payment of the premium there would have been 
a completed contract, enforceable in equity. And if there
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had been a true disclosure of the prior insurance, without 
the expression of intention to abandon, I think that there 
would have been a sufficient assent to the prior insurance.

If the receipt had expressly stated that the property was 
held insured upon the conditions indorsed upon it, then the 
words in the condition, “ unless the Company's assent 
thereto appears herein or is indorsed hereon ” would refer 
distinctly to the receipt itself. But the reference to the 
indorsed conditions is only for the purpose of identifying the 
conditions of the policy for which, as is recited, application 
has been made. The incorporation of these into the interim 
contract can only lie made by inference, and, therefore, 
cannot be carried beyond the extent to which they are 
applicable pending the issue of the policy. The conditions 
are referred to only as the conditions of the company’s poli
cies, and the words ’•herein” and “hereon" do not relate to 
the receipt at all and are not made to do so.

I pass by the point that the amount of the prior insurance 
was not correctly stated in the letter of the ist January, as 
it was not set up by the statement of defence or taken at the 
trial.

But the circumstances of this case differ materially from 
those of the Parsons case. There was not the bald application 
for insurance with notice of that before existing.

The first letter expressed an intention to abandon the 
prior insurance, and I can interpret it only as evincing a 
desiie to have insurance to the amount of $3000 in all. This 
letter formed the basis of the whole transaction. When this 
and the second letter come to be consolidated into a definite 
application upon which the interim receipt was made out, 
it seems impossible to treat it as an application for a policy 
with assent to the prior insurance, and I do not think that 
one can infer from the sending out of the receipt and accept
ance of the premium an assent by the agent to the prior 
insurance or a contract for insurance to the amount of $3000 
in addition to that prior insurance And for the purpose of 
inferring the intent of the agent and what Bourque should 
have interpreted it to be, I think that one may properly have 
regard to the fact that insurance to such an amount upon 
stock represented only as worth “over $5,000” would. from 
an insurer's point of view, be a most improvident transaction 
and one to which the company could not be expected to
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assent. In assuming this to be the character of such a con
tract, I do not rely upon the language of the printed appli
cation or the additional evidence given in the case against 
the Manitoba Assurance Co., but solely upon considerations 
of the nature ot the contract of insurance and its conse
quences.

In my opinion the case should be treated upon the basis 
that, either there was not to be a contract concluded until 
the prior insurance had been abandoned, or it was a condition 
of the executory contract that it should lie abandoned. And 
it does not appear to me material which is the proper view, 
though I prefer the latter.

It is true that Dumouchel did not expressly stipulate for 
any such condition, but promised, on the contrary, to-put 
the insurance through on receiving the premium, or the note 
and a portion of the premium. But he had a right to rely on 
Bourque’s representation of his intention, which there was 
ample time to carry out before the 16th of January, when 
the note and cheque were sent in. And if we are to take into 
consideration the facts that Dumouchel negotiated the note, 
credited up the premium to the company, reported it as paid, 
and finally remitted the amount, all without inquiring whe
ther the other insurance had been abandoned or not, we are 
then surely entitled also to consider that he delayed about a 
week the forwarding of the application, and then represented 
that there was no other insurance.

But if it is to lie considered that a contract was then 
made, then I would infer that a part of it was a promise by 
Bourque to abandon the prior insurance, and to do it within 
a reasonable time, and upon the ordinary rules for the cons
truction of contracts I would take its performance to be a 
condition of the executory contract. And, further, I think 
that this action must be regarded as one for specific perfor
mance of the executory contract. As in case of other con
tracts, specific performance is in a measure discretionary.

Stipulations which might not be treated at law as 
warranties or conditions might be treated in equity as 
conditions to decreeing specific performance. It does not 
appear to me that, without having abandoned the prior 
insurance, Bourque would lie granted specific performance 
by a Court of Equity.
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Then can it be said that Bourque abandoned the prior 
insurance within the meaning of his letter? I think not. 
The policy of the Manitoba Assurance Co remained a 
subsisting contract. It is true that it was subject to a 
condition preventing recovery upon it until that company 
should assent to the subsequent insurance and. also, that it 
was hardly conceivable that it would so assent. But it was 
open to the company to do so, and that assent could not 
properly be treated as creating subsequent insurance to the 
Royal's. It must be prior insurance or nothing.

It is true that Bourque took no steps to procure the 
assent, but it is also true that he made a claim and put in 
proofs of loss under the policy, and assigned the claim to the 
plaintiffs who are now suing upon it. I do not see how it 
can be said to have been abandoned.

I have d ussed the matter as if the premium had been 
duly paid. 1 have done so for the reason that it would be 
most in just and inequitable that the defence should succeed 
on the ground of non-payment Dumouchel realized the 
amount by negotiation of the note, credited it to the 
company and accounted for it in due course. The position 
is entirely different from that in London and Lancashire Life 
/Iss. Co. v. Fleming ; [1897] A C. 499. I do not overlook 
the necessity for authority from the applicant to the agent 
to so realize and pay over the money for him, or subsequent 
ratification of the acts, but it does not seem to me impossible 
to imply the necessary authority under the circumstances of 
this case. At any rate, Bourque could claim the proceeds 
of the note to have been his moneys in Dumouchel's hands, 
and I do not feel at all sure that, even after the loss, he 
might not adopt the application of the proceeds as amounting 
to payment of his premium in cash.

Upon the trial I was inclined to think that the plaintiffs 
must rely upon the remittance to Montreal as constituting 
the payment, and that, in adopting Dumouchel’s payment, 
Bourque and they must adopt him as the agent to make the 
application sent to Montreal.

I think, however, that in this I did not give sufficient 
weight to Dumouchel’s appropriation of the proceeds of the 
note by crediting up the money to the company and 
including it in his reported receipts, which, if he had 
sufficient authority from Bourque, operated as payment.
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See Eyles v. Ellis, 4 Bing. 112 ; Nightingale v. The City 
Bank of Montrealy 26 U.C.C.P. 74.

But the defendant succeeds on what seems to me the 
much more equitable ground, that there never was any 
contract for additional insurance contemporaneous with that 
under the policy of the Manitoba Assurance Company, which 
was never abandoned.

I dismiss the action, with costs.
Solicitors for the Plaintiffs : Macdonald y Haggart <>• 

Whit la.
Solicitors for the Defendants : Munson &• Allan.

[IN THE COURT OF KING'S BENCH FOR 
MANITOBA.]

Before KILLAM, C. J.
WHITLA

THE MANITOBA ASSURANCE CO.
Fire Insurance — Policy — Conditions regarding subsequent 

insurance.
The Plaintiff, as assignee of B, sued the defendant company on a 

policy issued by it to B. One of the conditions indorsed upon the 
policy was as follows : “ The Company is not liable for loss 
if any subsequent insurance is effected in any other company 
unless or until the Company assents hereto,” etc., and the defence 
was based solely upon this clause. The other facts were the same 
as those in the preceding case of Whitla v. The Royal Insurance 
Co. Held, that as B and the Royal Insurance Co. had never entered 
into a contract for insnranee to run concurrently with that effected 
by the prior contract with the present defendant, the condition above 
set forth had no application, and plaintiff was entitled to recover 
on the policy.

ioth January, 1902. Killam, C. J. :—While there 
was in this case some evidence not given in the case against 
The Royal Insurance Co. the material facts proved seem to 
be practically the same

The only defence set up is under the 8th condition indorsed 
upon the policy : “ The Company is not liable for loss . . . 
if any subsequent insurance is effected in any other Company



286 CANADIAN COMMERCIAL CASES.

unless or until the Company assents thereto or unless," etc. 
The last part relates to a case in which previous notice of 
intention to effect further insurance is given, and has no 
application to the present case. There is an attempted 
variation as to which a question is raised, hut it seems of nu 
importance. I take the effect of the decision in Parsons v. 
The ('ithens' /ns. (o. 7 A.C. 96. to be that if the conditions 
are not indorsed in manner required by the statute, then the 
policy is subject to the statutory conditions, and there is no 
attempt to vary the 8th condition in the portion applicable.

The ground upon which I have disposed of the case 
against the Royal Co. is that the contract of insurance (if 
any) with that company was at most an executory contract, 
subject to the condition that the insurance with the 
Manitoba Co. should be abandoned or to a stipulation which 
should be treated in a suit for specific performance as such a 
condition.

If it could be considered that in that case there was no 
completed contract as all was dependent upon the abandon
ment, then this case would come within the principle of 
Commercial Union Assurance v. Temple, 29 S. C. R. 206. 
But taking what seems to me the preferable view that it was 
but an executory contract subject to that condition, I do not 
think that it comes within the 8th condition of this policy.

It appears to me that an agreement to insure upon aban
donment of the former policy amounts to no more than an 
agreement to insure upon the expiration of the former one. 
In either case it is not to lie in force as an effective contract 
while the former one is, and it is only during the existence 
of the former contract that the first insurers should be requi
red to assent. To an assurance which was not to be concur
rent with the former one no assent should be deemed to lie 
called for.

I do not overlook the fact that the term of the Royal 
Company was to begin with the 7th January, and that it was 
after that date when, if ever, there came to be a contract at 
all.

The real point is that Bourque and the Royal Co. never 
agreed upon an insurance which was to run concurrently 
with the Manitoba Co’s policy, to which kind of insurance 
alone the 8th condition appears to me to lie applicable, and
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if necessary to meet their real agreement, the abandonment 
could well be required to relate back to the 7th January.

This view does not seem to me in any way inconsistent 
with the principles of the decisions in Jacobs v. The Equitable 
Ins. Co. 19 U. C. R. 250 ; Mason v. The Andes' Ins. Co. 23 
U. C. C. P. 37, and Gauthier v. The Waterloo Mnt. Ins. Co. 
6 A. R. 231.

I do not understand those decisions to proceed upon the 
ground that the making of claims for subsequent insurance, 
the putting in of proofs of loss thereunder on the bringing 
of actions thereon, creates any estoppel. Bourque and the 
plaintiffs were put in a very difficult position. If they elected 
to claim of one company only, they ran the risk of losing 
the one from which they could recover.

If my construction of the 8th condition is correct there 
arises the question of fact as to whether there was a subse
quent contract for concurrent insurance. An erroneous claim 
that there was cannot change the facts.

I notice that proofs of loss under the Manitoba Co’s 
policy do not state positively that there was other insurance. 
The statement is “There was no other insurance held by me 
upon the property at the time of the fire, excepting a policy 
in the Royal Insurance for $3000. ”

As a matter of fact there was no such completed policy, 
and this statement does not directly assert that there was.

The exception may well have been intended to be one of 
an insurance which the claimant considered to be of doubt
ful existence.

There will be judgment for the plaintiffs for $2250, with 
interest from 27th, March, 1901, and costs of suit.

Solicitors for the Plaintiffs : McDonald, Haggart & 
Whitla.

Solicitors for the Defendants : Tapper, Phippen &* 
Tupper.
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

(DIVISIONAL COURT)

Before BOYD C. and FERGUSON, J.

ARMSTRONG

THE PROVIDENT SAVINGS LIFE ASSURANCE SOCIETY.
Life Insurance — Initialling of application — Completion of 

contract—Due dates of premiums.
The mere initialling by the officers of an insurance company of an 

application for a policy of insurance, although it may shew that 
the company intend to issue the policy applied for therein, does not 
of itself constitute any contract with the applicant. But if a policy 
is subsequently made out and the applicant is told that it is ready 
for him, there will then bean acceptance of the original application, 
and the policy may be antedated to correspond with the date of the 
application.

When there is a provision in the policy that the same shall not go 
into effect until the first premium is paid, and the dates upon which 
the premiums are payable are also set forth in the policy, the fact 
that the first premium is paid to and accepted by the company after 
the date specified in the policy will not affect the time of payment 
of subsequent premiums, which will fall due on the dates stated in 
the policy.

Per Boyd, C. :—“The receipt of the policy after the first payment, 
accompanied by the silence implying the satisfaction of the appli
cant and the consequent payment of the second premium according 
to the terms of the policy, is cogent and, indeed, after his death 
conclusive evidence of his assent to the contract as expressed by 
the company in this policy."

This was a special case, heard, by agreement between 
the parties, before a Divisional Court, under Con. Rule of 
Practice (Out.) 117 The facts are fully set forth in the 
judgment of Kkrguson, J.

November, 16, 1901, Ferguson, J. :—Gamble D. S. 
Armstrong made an application to the defendants for a policy 
upon his life for the sum of $2,000, the same to be what was 
known as a twenty years renewable term policy. This was 
to be for the benefit of the applicant's mother, Sophia 
Amelia Armstrong, the present Plaintiff. The application 
was sent from Toronto, and appears to have been received 
at the head office of the defendants in New York as early as 
August 23rd. 1897. On that day certain officers of the
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company put initial letters upon the application, and from 
these it was contended that there had been an acceptance of 
the application and an insurance contract completed. This 
contention was for the purpose of claiming the issue of a 
policy in accordance with the terms of such supposed contract, 
it being contended that the policy that was issued by the 
defendants was not in accordance with the application. 
What appears may well indicate that the defendant’s oEcers 
were satisfied with the application, but this was not at any 
time communicated to the plaintiff or the beneficiary, who 
acted in some of the matters at least appertaining to the 
proposed insurance as the agent of the applicant, and 
without such communication there could not be a completed 
contract : see Equitable Life v. McElroy, 83 Fed. R. 631 at 
p. 642 ; Paine v. Pacific United Life, 51 Fed. R. 689 at p. 
693, and the cases there referred to ; also Pollock on Con
tracts, 6th ed., p. 31. This proposition is perhaps too plain 
for discussion.

The defendants had a policy prepared, and without any 
unreasonable delay forwarded it to their agents in Toronto, 
where the applicant and his mother, the beneficiary, resided, 
for delivery. This policy bears date the 23rd, of August, 
1897. It was forwarded from New-York on the 26th of the 
same month and received by Mr. Hunter, the Canadian 
manager and agent of the defendants in Toronto, on the 
28th, day ol that month, when, as admitted by the case, the 
plaintiff was informed by him that he had the policy. It is 
also admitted by the case stated that 110 communication was 
made by the defendants or by any one on their behalf, to the 
applicant or the plaintiff, or to any person on behalf of either 
of them, relative to the acceptance of the application until 
after the issue of the policy and its receipt in Toronto when 
Mr. Hunter informed the plaintiff as aforesaid that he had 
the policy.

It is also admitted that the course of dealing adopted in 
this instance was the ordinary course, whereby the defen
dants considered and dealt with applications for insurances.

As already stated, it was contended that the policy was 
not drawn according to the application. I have read both 
documents and I am humbly of the opinion that the conten
tion is not well founded. I think the policy does accord 
with the application, and is just such a policy as any reason
able person would expect to have in answer to such an
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application. The application does not state all that is set 
forth in the policy, but this, I apprehend, is never the case.

I do not think there is any material difference between 
the application and the policy as was the case in Mowat v. 
Provident Savings Life Assurance Society, 27 A. R. 675, and 
I think the sending of the policy was an acceptance of the 
application, the first and only acceptance of it, and cannot 
tie considered to be a counter proposal as was intimated. 
These two documents, as I think, constituted the insurance 
contract between the parties.

As to the policy bearing a date as early as the 23rd. of 
August, I think the reasoning in the case of McConnell v. 
Provident Savings, 92 Fed. R. 769, is much in favour of the 
defendants, perhaps conclusively so, if the reasoning be 
adopted, as I think it should be. In the present case, as in 
that case, there was no agreement or instructions as to what 
the date of the policy should be.

This policy was not in fact delivered till the 4th day of 
October, 1897, the delays arising from two causes, both of 
which, as it seems to me from the evidence made part of the 
special case, were attributable to the plaintiff and the appli
cant. One of them was the neglect and delay in payment of 
the first premium. This the beneficiary, who was acting for 
the applicant, says in her evidence was partly owing to 
neglect and partly to sickness in her family. The other was 
difficulty in obtaining a further “health certificate" from 
the applicant, who had gone to British Columbia, and was 
there engaged, as I understand the evidence, with a railway 
surveying party. This difficulty seemed so great that the 
defendants finally consented to accept a certificate signed by 
the plaintiff as agent of the applicant, and on her own behalf 
as the beneficiary, instead of one signed by the applicant 
himself.

In the application there is a provision expressed in these 
words : “That the insurance hereby applied for shall not be 
binding on the society until the first premium due thereon 
has been actually received by the said society or its author
ized agent during the life-time and good health ” of the 
applicant. In the policy the provision is in these words : 
“ This policy does not go into effect until the first premium 
thereon has been actually paid during the lifetime and good 
health of the assured. " These two provisions, are, as I 
think, to the same effect, the meaning being that should the
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death of the applicant occur before the payment of the first 
premium there would, in that case, be no insurance and the 
defendants should not be liable.

This, however, is not the view taken by the plaintiff, 
who contended that as the first premium was not in fact 
paid till the 4th of October 1897, that point of time must lie 
considered the commencement, and that the half-yearly 
payments were to be made each half year after that day, that 
is to say, on the 4th, of April and October in each year ins
tead of the 23rd of February and 23rd, of August in eacli 
year as provided in the policy. The plaintiff, acting for the 
applicant, paid, as before stated, the first premium on the 
4th. of October, 1897, and received a receipt for it dated the 
23rd of August 1897, which she retained and kept. This on 
its face states that the payment is up to the 23rd day of 
February, 1898. On the 26th day of February, 1898, she 
paid the second premium and was given a receipt stating 
that this was the amount required to cover the February 
premium, and another receipt (from the head office) stating 
that this was the premium due the 23rd February 1898. 
Both of those receipts she retained and kept. These, as 
well as the other receipt above mentioned, are parts of the 
case.

The third half-yearly premium was tendered on the 17th, 
day of October, 1898, and not before, and was refused by 
the defendants, their contention appearing to be that this 
premium should have been paid on the 23rd, day of August, 
1898, or within the thirty days thereafter, the policy allow
ing 30 days’ grace in the payment of premiums. The conten 
tion of the plaintiff is that this premium did not fall due till 
the 4th of October 1898, and that the tender of it was in 
good time, it being within the thirty days thereafter.

It is not disputed that if this tender was not in good 
time, or, in other words, there was default in payment of 
this premium, the defendants were not bound to continue or 
rather renew the insurance, and the defendants refused to 
continue or renew it.

On the case I am of the opinion that the third premium 
fell due on the 23rd day of August, 1898, and, as a conse 
quence, the tender of it was too late, and the defendant’s 
contention the right one.
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The policy provides that the failure to pay any annual 
premium or instalment thereof as specified when due will 
terminate the policy.

The assured died on or about the 20th, day of October, 
1898.

I am, for reasons that I have endeavoured to give, of 
the opinion that the plaintiff is not entitled to recover, and 
the consequence is that the action should be dismissed with 
costs.

I think the action should be dismissed with costs.
There is, however, another and separate reason which 

was urged for dismissing the action. The special case admits 
that the plaintiff, who is the administratrix of the estate of 
the insured as well as the beneficiary in the policy, did not 
furnish any proofs of the death of the insured till after the 
commencement of this action, viz., on the 19th day of April, 
1899.

The agreement in the policy is to pay “within eighty 
days ’ ’ after receipt of satisfactory proofs of the death of the 
assured. From this it would appear that the action was 
premature and should for this reason be dismissed, and, I 
suppose, with costs.

On the whole case I think the action should be dismissed 
with costs.

Boyd, C. :—My brother Ferguson has very fully set 
forth the facts of this case and his conclusions upon the law 
applicable thereto, and I agree generally in his results. The 
action, in my opinion, must fail on the merits.

I find no evidence of any prior agreement on which there 
might be based jurisdiction to reform the policy. The 
matters pertaining to the issue of the policy were by way of 
application, and the acceptance by the officers of the 
company was not for the purpose of informing the applicant, 
but for the guidance of their own sub-officials in preparing 
the proper policy.

This official acceptance was never made known to the 
applicant, nor was it ever intended that he should lie 
informed of it. There is, in my opinion, no evidence of any 
concluded contract until the acceptance of the policy by the
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applicant. This was consequent upon the contemporaneous 
payment of the first premium and the delivery of the policy 
011 the 4th of October, 1897. That policy bore date August 
23rd, 1897, that being the date when the application was 
received at the head office in New York, at which time also 
some officers of the company marked it approved,—though 
the final act of acceptance was not till August 25th, 1897.

However, that policy as drawn up and issued signified 
this contract as understood by the company, and the receipt 
of the policy after the first payment, accompanied by the 
silence implying the satisfaction of the applicant and the 
consequent payment of the second premium according to 
the terms of the policy, is cogent and, indeed, after his 
death conclusive evidence of his assent to the contract as 
expressed by the company in this policy.

In England it appears to be usual after the directors 
have accepted the proposal to give notice of that to the 
applicant, and then call upon him for the payment of the 
premium. Hence it is said in Collett v. Morrison, 9 Ha. 
173, if there is an agreement for a policy in a particular 
form and the policy be drawn up in the office in a different 
form, varying the right of the party assured, a court of 
equity will interfere and deal with the case on the footing 
of the agreement and not of the policy. Here, however, 
the difference is that there is 110 prior agreement to reform 
by.

Again, as said by Lord Cran worth in Xcnos v. Wickham 
(1867), L.R. 2 H L. 296 at p. 324 : “ It is not the practice 
that the assured should call for and examine the policy 
before he takes it away but that he should send for it 
evidently treating it as an instrument complete before it is 
taken away from the office. If when it has been sent to 
him, he should discover that it is not conformable to the 
slip, his only remedy would be a remedy in equity to get it 
corrected according to the real meaning of the parties."

Here, as I have said, the contemporaneous and the 
subsequent conduct of the insured indicates very clearly his 
acceptance of the policy, and his willingness to pay on the 
days therein provided for payment of later premiums. No 
case exists to reform.

It is admitted that the policy was issued according to the 
ordinary course of the company. I observe that in Collett
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v. Morrison the same method was pursued as in this case. 
There the application was on September 9th, 1844. and the 
proposal was on September 16th, accepted by the directors 
and notice given to applicant. The premium for the year 
was paid on September 19th, and a policy signed bearing 
date September 9th, and it was expressed therein that the 
premium had been paid for twelve calendar months 
commencing on the day of the date of the policy : 9 Ha. 
p. 164.

I perceive no incongruity between the application and 
the policy if they be read together as one instrument. The 
application is for a 20 year's renewable term policy with 
premiums payable semi-annually. And the applicant therein 
agrees that the assurance applied for shall not become 
binding on the society until the first premium is actually 
paid. The policy is drawn up of date 23rd of August, 
1897, and it is said to be granted in consideration of the 
payment in advance upon delivery of this policy of $13.38 
and of the payment thereafter of $13.38 on or before the 
23rd day of February and August in every year during the 
continuance of the policy. This is plainly and unambigu
ously expressed and accords with the application, and no 
one would misunderstand the obligation incurred.

All the American law is collected in the elaborate 
discussions upon this very controversy in the case of New 
York Life Insurance Co. v. Me Master, 87 Fed. R. 63 ; 

McMaster v. New York Life Insurance Co.t 99 Fed. R. 856 ; 
and McConnell v. Provident Life, 92 Fed. R. 769, in which 
the conclusions were conformable to that herein arrived at.

The action stands dismissed as agreed upon in the special 
case, with costs.

Solicitors for the Plaintiff : Kerr, Davidson, Paterson &> 
Grant.

Solicitors for the Defendants : Marsh <5r* Cameron.
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[IN THE SUPERIOR COURT OF THE PROVINCE 
OF QUEBEC. |

(COURT OF REVIEW.)

BhioRK TAIT, A. C. J.. PAGNUKLO AND PARADIS, J. J.

THE PABST BREWING CO

H. A. EKERS and THE CANADIAN BREWERIES. Limited

Trade name—Common Law Right—Proof of Deception.

A manufacturer, whose goods are generally known to the public by 
a certain 11ame, has a common law right to protection against a 
competitor using the same or some similar name only upon mak
ing proof either of fraud or deception as regards such use, and of 
prejudice resulting therefrom.

Where the alleged infringement has extended over a number of
years the fact that there is no proof of an) one having ..... ..
deceived during that period is very material.

Judgment of Davidson, J., reversed.

Action for damages for alleged wrongful use of a trade 
name, and for an injunction restraining the defendant. The 
Canadian Breweries Ltd., from making further use of such 
name. At the trial the action was maintained, as regards 
the injunction asked for, against the company defendant. 
(See 1 Can. Com. Cases, p. 39). The latter inscribed in 
review.

The judgment of the Court was given bv Sir Melbourne 
Tait. A. C. J. : —

The plaintiff carries on a brewing business in Milwau
kee. Wisconsin, U. S- A. The defendant Ekcrs, up to June. 
1889, was engaged *n a similar business in Montreal, when 
he sold out to the other defendant, the Canadian Breweries 
Limited, who now carry it on.
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This action was instituted in February, 1900, to restrain 
the defendants from usine: the word “ Milwaukee” in con
nection with the beer not brewed in that city, and to recover 
$5,000 damages from each of them for having used it.

The judgment under review dismissed plaintiff's action 
as against the defendant Hkers with costs, upon the ground 
that he had as already stated sold out bis business to the 
other defendant Ix’fore the institution of this action, and bad 
never since personally manufactured, advertised, or sold 
the lager beer complained of, and that no damages had been 
liquidated in regard to the use of the word “ Milwaukee " 
bv Ekers, and no protest had been made while he was in bu
siness. But the judgment enjoined the other defendant as 
prayed for without awarding any damages against it, inas
much as plaintiff had “ not made proof in establishment of 
any sum certain for liquidated damages,” and the defen
dant so enjoined now inscribes in review.

.\s the case i.> of importance it is perhaps desirable that 
the substance of the pleadings should be stated :—

The plaintiff alleges that it has been engaged in this bu
siness for more than fifty years, and that the beer brewed 
by it and other brewers in Milwaukee has become well 
known in the United States and Canada as the product of 
Milwaukee, and has acquired a reputation of great value to 
plaintiff: that it has for upwards of eleven years marketed 
its lager beer and malt extract in Montreal, and had an of
fice and large bottling establishment there since the 13th of 
January. 1897; that on the 1st of March, 1898. and at diver- 
times thereafter, Ekers, in bad faith and with the unlawful 
and fraudulent intent of appropriating the reputation of the 
breweries of Milwaukee, and of causing his goods to be sold 
as the product thereof, to the detriment of plaintiff, has con
tinually made use of the words “ Milwaukee lager, and 
has used the word “ Milwaukee” to designate lager beer 
which is not the product of Milwaukee : that the other defen 
dant lias also since said date done the same thing : and that 
the illegal and unauthorized use of the name of the city of 
Milwaukee bas had the effect of deceiving buyers and the 
public generally, and has caused damage to the plaintiff ; 
that plaintiff has protested against the illegal use of the
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word “ Milwaukee ” by defendants and requested them to 
discontinue the use thereof, but they have refused and stHl 
continue to use said word.

The defendants plead together, alleging for defence in ef
fect that they are ignorant as to the business carried on by 
plaintiff. They deny that the 1>eer brewed by plaintiff has 
liecome well known in the United States and Canada as al
leged, and that it has acquired the reputation alleged. They 
say that the name " Milwaukee ” is merely accidental, being 
that of the place where plaintiff carries on its business, and 
has no special significance with regard to plaintiff's beer, 
or any special excellency in connection therewith, and that 
plaintiff has no exclusive right to make use of the word 
“ Milwaukee ” as pretended. They admit that Kkers for 
more than fifteen years sold lager beer styled “ Kkers Mil
waukee Lager," but clearly and plainly marked as made by 
him at Montreal, and the other defendant continued to do 
so ; that they both had a perfect right to do this, and it was 
done openly without any protest or objection on the part of 
the plaintiff, who, on the contrary, acquiesced Unrein; that 
tins was not done with any intention to deceive, and did not 
deceive the public in general, as falsely alleged by plaintiff ; 
that the word “ Milwaukee ” has no generic or special cha 
racter attached to it as connected with lager beer ; that it is 
not a trade mark or trade name : that it does not in any way 
indicate any superior excellence of product and any person 
is entitled to use the same provided he does so in good faith. 
;.s defendants have done ; that defendants never pretended 
that their beer was made at Milwaukee, and still less that it 
was made bv plaintiff ; that the word “ Milwaukee” has 
never been registered by plaintiff in Canada as its property, 
and that it dot's not belong to plaintiff exclusive!'- as against 
defendants.

The plaintiff, in answer to this plea, after denying certain 
allegations and praying acte of the admissions regarding 
the sale by defendants of the beer designated “ Kkers* Mi' 
waukee Lager,” says that the word “ Milwaukee " is of par
ticular significance as hearing, according to the ordinary 
usage of trade, the exclusive meaning that such beer has 
been brewed at Milwaukee ; that defendants can have no 
reason whatever, other than the desire to appropriate the
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reputation of the brewers of Milwaukee, for choosing that 
word in order to apply it to lager beer brewed in Montreal. 
Plaintiff also denies that defendants have made it clear that 
their beer was brewed at the City of Montreal, and allege 
that defendants adopted the form of words for the purpose 
of leading the public to believe that it was brewed at Mil
waukee and was merely liotlled or otherwise handled by de
fendants at Montreal. It further denies the alleged ac
quiescence ; admits that it has never registered the word 
“ Milwaukee ” as a trade mark and does not pretend that 
the said word is its own property, but alleges that its action 
is based on its right to prevent unfair competition {count' 
mice iWoyablc), and injury to its business by the use of 
false, fraudulent, misleading and erroneous description of 
competing merchandise, which defendants arc attempting 
to confuse in the eyes of the public with the products of 
plaintiff's breweries and other firms engaged in Imsincss in 
Milwaukee.

Defendant Kkers, as the proof establishes, began to use 
the word ** Milwaukee" in connection with his own name, 
and the words *' lager ” and “ Montreal," about the year 
1885. The labels which were used on the l>ottles by the de
fendant company, when this action was taken, are produced 
as exhibits PP-i & PP-2. The first has the words “The Ca
nadian Breweries Limited," round the top of the outer circle ; 
the words “Kkers" at the top of the inner circle : the words 
“ Milwaukee Lager," at the foot of the inner circle, with th 
words “ Montreal " in the middle of it. and the words “Suc
cessors to Kkers’ Brewery " at the top of the outer circle. 
The second contains the words “ Kkers* Milwaukee Lager. 
Montreal." with the words “Special Brew, " written diago
nally across them.

The placards used are marked PP-4 and PP-3. The for 
nur is marked “ Kkers’ Milwaukee Lager. Montreal," and 
the latter "Kkers’ Brewery, India Pale Ale. Milwaukee 
Lager, Montreal, 409 St. Lawrence Street." Mr Scott, su
perintendent of company defendant, says this latter is out 
of date, and has not been used dktring his time.

The barrels are stamped simplv with the word “ Kkers." 
and the shipping tags or labels (D-2 and D-3) are marked

2l;S
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respectively " Hkers' Brewery,"' with the word " Montreal " 
lift ween, ami “ From Inkers Brewery, 409 St. Lawrence 
Main Street, Montreal.” D-i is not in use now.

A copy of an advertisement which the company defendant 
inserted in La Presse is also produced, and reads “ The Ca
nadian Breweries, Ltd., Montreal, Successeurs de H. A. 
Hkers, Bière, Porter et Lager, en bouteilles ou en fut s." 
(Defendant’s exhibit No. 6).

There is a photograph produced marked PI‘-7. That 
mark is evidently a mistake, as in the plaintiff's list of exhi
bits there is an exhibit entered as PP-8, which is said to be 
a copy of an advertisement at Sohmer Park. This photo
graph has not been produced or identified "by any witness, 
so far as I have been able to find, as a photograph of such 
advertisement. Both Mr Hkers and Mr Scott, sav that they 
know there is an advertisement at Sohmer Park advertising 
Mr Hkers' products, but neither of them can stn«e how it 
reads.

The defendant Hkers Ixing asked to explain why he used 
the word “Milwaukee" says:- “I suppose because Milwau 
kee was a lager beer place.” He also says that at the time 
' v commenced to use that word he knew very little about 
Milwaukee and had never heard of Milwaukee lager 
being sold in Canada, but had been told there were brewe
ries there; that the name was suggested by a German na
med Knapp, whom he had then in his employ, and who was 
the first man to brew lager for him.

Plaintiff, as already pointed out, charges defendant Hkers 
with bad faith and fraud in using the word “ Milwaukee " : 
that he did so with the unlawful and fraudulent intent of 
appropriating the reputation of the Milwaukee Breweries, 
and of leading the public to believe that his lager was brewed 
at Milwaukee; that the use of that name has had the effect 
of deceiving buyers and the public generally, and has caused 
damage to plaintiff : and he charges the other defendant with 
similar had faith and' fraudulent intent in continuing the 
use of said word.

The learned judge of the first court does not specially
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say, either in his formal judgment or in his notes, reported 
in 20 J. R. S. C, p. 20, that he finds these allegations of bad 
faith and fraud proved. He alludes, however, to the reason 
given by Ekers’ for the word “ Milwaukee ” being used, 
namely that he supposed it was because Milwaukee was a 
lager beer place, lie refers to the use of the word by Ekers 
and the other defendant by means of labels and otherwise. 
He also alludes to the efforts plaintiff has made to build up 
its business, and the great reputation it has attained, and he 
finds that this word, when connected with lager beer, is pro
perly used to designate lager beer brewed in Milwaukee, 
and that the word is of special significance and specially 
valuable to plaintiff ; that it has a lawful right to prevent 
unfair competition and injury to its business by the use of 
misleading descriptions of competing merchandise, and that 
plaintiff is therefore entitled to an injunction, as against the 
defendant “ The Canadian Breweries, Ltd.”

The learned judge has cited in his notes a number of En
glish and American cases in support of the proposition of 
law laid down by him. Perhaps the clearest and the most 
comprehensive statement of the doctrine is found in the first 
paragraph of the present Lord Chancellor’s remarks in the 
case of Rcddauay v. Banham (L. R., [1896], A. C., 199), 
known as the “ Camel Hair Belting” case, where he says :— 
“ Eor myself, I believe the principle of law may be very 
plainly stated, and that is, that nobody has any right to re
present his goods as the goods of somebody else.”

In the case of Saxlehner v. Apollinarfo Company, Keke- 
wieh, (L. R., [1897! 1 Ch., Div.893), commenting on these 
words of the Lord Chancellor, says: ( P, 899) 
“ Observe that the propositions perfectly general. 
There is no limit as regards name, origin, honesty of 
manufacture or sale, or otherwise; and although there 
are elsewhere to be found learned and useful disqui
sitions on the facts of the particular case, the applica
tion of the law to them and criticism of earlier authorities, 
there is no departure from what the Lord Chancellor states 
to be the principle of law. It matters not. therefore, how 
a plaintiff’s goods come to acquire a particular value, or 
how the defendant’s goods have come to adopt that value. 
If, in fact, the defendant is selling his goods as those of the
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plaintiff, he is doing what the law will not allow, and the 
plaintiff is entitled to relief against him.”

It is most important, however, to renumber, as Lord Mc- 
Naghten stated, in this same " Camel Hair Belting,” case, 
that “ cases of this sort must depend upon their particular 
circumstances. The facts of one case are little <>r no guide 
to the determination of another.” And in the “ Stone Ale ” 
case {Montgomery v. Thompson, L. R., [1891 ), A. C., 
217), Lord Hanneti remarked, “ the principle contended 
for by the appellant may be admitted as correct, but in 
considering what might induce purchasers to believe that 
the appellant's goods are the goods of the respondents, all 
the circumstances of the case must be taken into account.”

I have examined, with one exception, I think, the cases 
cited, and I have made some extracts from the remarks of 
the learned judges who took part in them which I attach to 
these notes. It appears to me that these decisions were ba
sed upon proof of either fraud or deception, and of damage 
and prejudice resulting therefrom, and that the facts are so 
different from those in the present case as to be. as Lord 
McNaghtcn says, little or no guide to the determination 
of it.

Milwaukee has. no doubt, for many years enjoyed a great 
reputation, both as respects the quantity and quality of the 
beer brewed there, but at the time Ekers commenced manu
facturing lager and using that name it does not appear that 
beer manufactured in that place was well known or had 
been sold to any extent in Canada.

The Pabst Brewing Company dates from 1889, four 
years subsequent to defendant’s use of the word “ Milwau
kee.” The secretary of the Company says the name of the 
Philip Best Brewing Company, which was organized in 
1873, was changed to the plaintiff’s name in 1889.

There is no proof that beer brewed in Milwaukee was 
sold in Montreal prior to that sold by plaintiff’s predeces
sors in 1887. In June, July, August and October of that 
year, and in April 1888. 235 casks of bottled beer were sold 
in Montreal. Front that year to 1897,— a period of nine
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years, — there seem to haVe been no sales in Montreal, but 
from 1897 to 1899, they sold some 4.398 barrels, and 69 
cases of bottled beer. Elsewhere there was sold in the pro
vince in 1894, 1895 and 1896, 598 barrels of beer and 235 
casks of bottled beer, valued at $2,805. The quantities each 
year are not stated. This renewal of sales after such a lapse 
of time may be accounted for by the fact that about 1894 or 
1895 there was a firm at Sherbrooke which carried on busi
ness under the name of the “ Milwaukee Lager Beer Com
pany,” which bottled plaintiff’s beer. There was also a 
grocer named Massé in Montreal, who did so for a while, 
and then, in 1897. plaintiff opened a bottling establishment 
in Montreal for selling Pabst Milwaukee Beer and Pabst 
Malt Extract, so that plaintiff may be said to have been 
doing business in this market for about six years prior to 
the institution of this suit.

The name Ekers has been known and used in Montreal 
in connection with the manufacture of beer there for about 
fifty years. The defendant Ekers* father was a brew'er, and 
he succeeded to his business about fifteen or sixteen years 
ago. Milwaukee was comparatively an unknown place in 
Canada when the father of defendant commenced tc crew 
here, and as already pointed out, there is no evidence that 
there was any Milwaukee beer in this market until some two 
years after defendant Ekers had adopted the name “ Ekers’ 
Milwaukee Lager.” At that time there was really no Mil
waukee brewed lager coming into competition with his. I 
believe he took the name as a fancy one, as plaintiff has 
taken the names of “ Bohemian ” and “ Bavarian ” in con
nection with its products, (see deposition of Mr. Brown, 
plaintiff's representative, pp. 12 and 13, and plaintiff’s exhi
bit, P. 3.) And he only took the word “ Milwaukee ” in con
nection with his own name which had been for upwards of 
thirty years previously known as that of a Montreal 
brewer, and. so far as the labels and placards nroduced in 
this cause show, with the word “ Montreal,” where it was 
well known Ekers had a brewery, and also with the word 
“ lager,” which latter word is not used by plaintiff, for it 
appears that what we call “ lager ” is called “ beer ” in the 
United States, and what we call “ beer ” is called “ ale ” 
there.
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I think the proof shows that Ekers had possession of the 
field here with the name of “ Ekers* Milwaukee Lager " 
before any Milwaukee brewers came here. The pkvntiff 
corporation was not in existence until four years after Ekers 
commenced to use the word " Milwaukee." During this 
time and for some nine years before the plaintiff opened bu
siness here, and for fifteen years lie fore any objection was 
made the lager manufactured by Ekers had l>een sold on 
draught, probably in every bar room and restaurant of any 
importance in the city, and was well known as Montreal 
brewed.

Some nine witnesses, representing the principal bar> and 
restaurants in the city, such as the Windsor Hotel, Free 
man’s Restaurant and the “ Terrapin,” and having an expe
rience running from ten to twenty-four years in the busi
ness of retailing lieer. say that they never knew of anyone 
!>eing deceived by defendant's labels in supposing that they 
were buying lieer brewed in Milwaukee : that Milwauke 
lager is practically never asked for ; that what is asked for 
is lager, and draught lager is given : that if a Milwaukee or 
American lager is asked for the customer designates the 
name of the brewer. These witnesses say that the labels are 
not calculated to deceive anyone ; that Ekers is a well known 
Montreal brewer, whose lager is known to he manufactured 
here, and that it is held in great reputation besides being 
half the price of American beer, and that the word “ Mont
real." which is prominently printed on the labels, indicate- 
that the lager was brewed here. This pr-xif as to absence of 
deception has not been contradicted.

T may remark that plaintiff's beer docs not appear to have 
been retailed on draught here, hut only in bottles.

Mr Kerley, on Trade Marks, etc., at page 206. says:— 
" Hut where the marks have been circulating side In side in 
the market where deception is alleged to be probable, ti e 
fact that no one appears to have been misled is very mate
rial.”

I believe that Eker’s lager has acquired the reputation it 
now has on account of its intrinsic merit, and that it has 
always been well known that it was manufactured In him
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in Montreal, and that it does not come into competition with 
plaintiff's heer as being manufactured in Milwaukee, as 
plaintiff’s is, or that plaintiff ever suffered any prejudice or 
loss by the use of the name complained of. So much is this 
the case that the first court could not find proof to justify a 
judgment for a cent of damage, although the name has been 
used for fifteen years, during six of which plaintiff was ac
tually represented here by agents doing a bottling business 
for it, and therefore in competition with him.

At page 335 Mr Kerley says :—“ But delay to pursue 
infringers, where the infringements are numerous and no
torious, may amount to abandonment of the trade mark, and 
lead to its becoming publici juris. And, as already pointed 
out, it may have an important hearing on the weight of the 
evidence in the case, for if, in spite of long use by the defen
dant of the alleged infringing mark, no case of actual de
ception is proved, and the absence of this evidence is not 
altogether accounted for, it mav he difficult for the court to 
believe that the defendant's mark is calculated to deceive. 
It has been suggested that, where the infringement has 
lasted a number of years, it is necessary for the nlaintiff to 
prove that some persons have actually been deceived, but 
this is not, it is submitted, a rule of law.”

As to the pretension that plaintiff suffers injury because 
of the quality of Bkers’ lager being inferior to that manu
factured by plaintiff, it is sufficient to say that there are at 
least ten or eleven breweries in Milwaukee, and it is not es
tablished that the heer manufactured by all of them is supe
rior to Ekers’. If Ekcrs had used plaintiff's name this ques
tion of quality might come in, but with a dozen breweries in 
Milwaukee, some of them manufacturing, for aught we 
know, beer inferior to plaintiff’s or Ekers’, it does not seem 
to he a point of much weight. There are other places in the 
Vnited States where beer is made equal to that made in 
Milwaukee, as for instance, St. Louis, New York and Ro
chester, so that the question of locality is not an all impor
tant question for people in Canada buying American brew
ed beer.

I have come to the conclusion that plaintiff had no case 
against defendant Ekers, not only because he had sold out
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his business before any protest had been made bv plaintiff 
against the use of the name “ Milwaukee," but also because 
the facts proved do not bring him under the doctrine laid 
down in the cases cited. In my humble opinion ne was not 
representing his goods as the goods of somebody else: 
he never intended to do so; and nobody has been deceived, 
and, judging front the proof made nobody is likely to 
bv deceived. In other words, I do not think that Ekers has 
been guilty of any fault within the meaning of article 1053, 
C. C\, upon which this action is based, and has not caused 
plaintiff any damage by using the word “ Milwaukee ” in 
the way he has used it.

The company defendant is certainly in no worse posi
tion. It knew Ekers had been using this word all those 
years without objection on the part of plaintiff « r any other 
Milwaukee brewer, although plaintiff and another Milwau
kee brewer named Schiltz had been selling beer in this mar
ket for a long time before its purchase of Ekers’ business, 
in the case of plaintiff some six years. The company de
fendant is a Canadian brewing company, its advertisement 
and labels show it to lx* the successor of Ekers, whose 
rights it has acquired.

Considering the circumstances under which Ekers com
menced to use and has used the name complained of, the 
business he has built up, and the absence of any proof of 
deception or damage, I think that the name of his lager de
served protection, and that it would be pushing the doctrine 
invoked in this case too far to enjoin the use of it.

I am therefore of opinion to reverse the judgment against 
the company defendant, and dismiss plaintiff’s action 
against it, with costs, both of this court and of the court 
below, and in this view this court is unanimous.

J luhjmenl of (he Court below reversed, and act ion dismissed 
with costs.

Solicitors for the Plaintiffs: McGibbon, Casgrain, Ryan 
X MitrheU.
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Solicitors for the Defendants : Hall, Cross, liroum & 
Sharp.

Editor’s Notes:—

The judgment given at the trial in this case is reported at 
I Can. Com. Cases, p. 38,—where a note is also given of 
some of the various cases bearing on the subject. The judg
ment above reported appears to be based on the view that to 
give the right claimed by plaintiff it is necessary that 
there should be actual “ proof of either fraud or deception, 
or of damage and prejudice resulting therefrom and that, 
as a matter of evidence, such proof had not been made in 
the present case. In the former connection stress is laid upon 
the fact that the defendant Kkcrs had made use of the word 
in question, in Montreal, before the plaintiff company had 
made any sales in that city.

[IN THE SUPREME COURT OF BRITISH COLUM
BIA.]

Before HUNTER, C. J., and DRAKE and IRVING, JJ.

DOWLER

UNION ASSURANCE SOCIETY OF LONDON

Fire Insurance Company—Agent of—Tax—Fire Companies 
Aid Ordinance, 1869 (Aro. 121), (B. C.) and Fire Companies 
Aid Amendment Act, 1871 (No 154), (B. C.).

In an action against defendant company under the Fire Companies’ 
Aid Amendment Act of 1871, which applies only to city of Vic
toria, for taxes due by it as a company issuing policies within 
the city limits, it was held at the trial, that the plaintiff had 
failed to establish agency :

Held, by the Full Court, dismissing plaintiff’s appeal, that the action 
was misconceived ; that the tax sought to be recovered was nut 
on the company directly, but in respect of a special form of 
agency described in the statute ; and that the evidence nega
tived "the existence of such an agency.



Apjx-al from the judgment of Martin. !.. at the trial. 
The action was brought by the plaintiff, as Clerk of the Mu 
nicipal Council of the Corporation of the City of Victoria, 
against the defendant as a Fire Insurance Company issuing 
policies of insurance against tiro within the city limits 
upon properties situate within the city limits, between 1st 
July, 1897. and 31st Decemlier, i8q8, for arrears of rates 
or taxes claimed to l>e due under the provisions of the Fire 
Companies’ Aid Amendment Act, 1871. The facts appear 
in the following judgment of

Martin. J. : By Statute Xo. 82 of the l’nconsolidated 
Acts of 1888, after reciting that “ it is cxnvdient that' fur
ther provision should lx* made for the raising of funds for 
the support of the fire establishment.” it is enacted that "in 
addition to the rates levied and collected, or hereafter to he 
levied and collected, upon and from all agents and* Fire 
Insurance Companies issuing policies of insurance against 
fires within the limits of the City of Victoria, upon property 
situate within Mich limits, there shall Ik* payable to the Mu
nicipal Council thereof by the agent or agents of each and 
every such Fire Insurance Company so carrying on business 
within the said limits, the annual sum of three hundred dol
lars: such sum to lx* payable by four quarterly payments...”

It is clear that this language only renders the agent liable 
for the tax—no additionnai obligation is so far imposed on 
the Company, and the section, which is inartistically drawn 
and awkwardly worded, is incomplete, assuming that it was 
aimed to make the Company primarily liable.

Then section 2 directs that "every such quarterly pay
ment shall he made when due, as aforesaid, by the agent or 
agents of every such Fire Insurance Company, to the Clerk
of the said Council, tac.......... and if any such quarterly
payments shall he in arrear for a period of thirty days, the 
same shall lx* recoverable by action, to lx* brought against
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(,*) The learned Ju«lee was misled by a misprint of the word “ and " 
for “of” in the second line of section I of No 8*2, Unconsolidated Acts of 
IS88 : see Ordinance No 154, K. H. L. 1871. Compere sections 1 and 4 of 
the Act respecting the Consolidation of the Statutes, assented to lith Fe
bruary, 1889.
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such agent or agents, or the Company which he or they re
present, at the election of the said Clerk, as a debt due to 
him in his name, in any Court of competent jurisdiction..."

I11 my opinon, the combined effect of the two sections is 
that to bring a company within the scope of the enactment 
it must have an agent in Victoria. It may be that the object 
of the enactment was to make the companies primarily lia
ble. in view of the benefits they would derive from the ap
plication, by section 2, of the proceeds of the tax to the pre
servation from fire of the risks they underwrote; but how
ever laudable the intention, or however niggardly the spirit 
of any company that would accept the benefit and refuse 
contribution, yet if the language is, as here, so loose as to 
be inoperative, or otherwise fail to positively fix the liab- 
lity, the tax cannot be collected from it.

The next question, then, to he determined is—had the 
Company an agent “ so carrying on business ” within the 
meaning of section 1 ? If so, this action is maintainable un
der section 2, as a debt due to the plaintiff as Clerk of the 
Council, from either the agent or the Company which he 
represents.

In this case the circumstances arc umnual, and the way 
in which it came about that the defendant Company issued 
policies upon property in Victoria is thus stated In the ma
nager of the defendant Company at p. 8 of his evidence :

“ The policies were issued under an arrangement between 
the Union Assurance Society and the Law Union and 
Crown Insurance Company. The Law Union and Crown In 
su ranee Company were interested in various properties in 
different cities of the Dominion, either as owners or mort 
gagees, and under the arrangement made between the two 
companies the Union Assurance Society was to take over 
the fire insurance on the properties that I have mentioned, 
held bv the Law Union and Crown as mortgagees, and issue 
policies. The Law Union and Crown had agents at these 
different points, and they stipulated that their agents should 
be allowed the usual brokerage on such business, and, in 
compliance with that arrangement, Robert Ward & Com
pany, who were their agents in Victoria, forwarded the ap-
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plications to us as the different risks expired, and remitted 
us the premiums, less the brokerage- "

“ What was the brokerage? Fifteen per cent.”

“ Where was that arrangement made? The arrangement 
was discussed between the general manager of the Law 
Union Assurance Company at Montreal originally, and 
after, subsequently confirmed by the two head offices in 
London. F.ngland.”

And at p. io:

“ After carrying it out, what was the practice between 
von and Robert Ward & Company? They were supplied 
with these application forms (indicating papers), and filled 
in the particulars, on the form, which was simply a copy of 
the policies expiring in other companies, forwarding these 
forms to us in Montreal; the policies were issued in Mont
real and sent to Robert Ward & Company, and the pre
miums were charged to their accounts—they remitted the 
premiums direct.”

And at p. 13 :
“ The nine policies issued to Robert Ward & Company 

were in accordance with the arrangement made between the 
Law Union and Crown Insurance Company and ourselves, 
and there was no personal solicitation for these risks in Vic 
toria, and in our dealings with Robert W ard & Company we 
treated them as agents of the assured, or the payees under 
the policies.”

And at p. 16:
“ Had you not a person authorized to receive premiums 

for you in Victoria? No.

“ Did not Robert Ward & Company collect premiums for 
you ? I don’t know ; they remitted premiums for us.

“ Did they not collect premiums for you? No; according 
to my understanding of it, they were agents for the Law 
Union and Crown, and the Law Union and Crown were
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responsible to us for the premiums. If they paid nremiums 
and collected from the property owners, it was to reimburse 
them for the premiums advanced.

“ Were there not some premiums collected which were 
not anything to do with either of these two Companies, the 
Crown or the Union? No.”

And at p. 32 :
“ Were not Robert Ward & Company made your agents 

because they were already insuring the property for the 
Law Union Company? 1 have already said they were not 
our agents.”

“ Were they not appointed for the purpose of collecting 
these premiums? I say Robert Ward & Company have 
never been appointed our agents for any purpose whatever.

“ Were not Robert Ward & Company interested in the 
collection of these premiums because they had previously 
collected the premiums for some other office? Any collec
tions of Robert Ward & Company in connection with these 
premiums they did on behalf of the Law Union Insurance 
Co., and 1 have no doubt they paid premiums before they 
were collected and then reimbursed the Law Union Insu
rance Company. "

“You cannot swear to that? 1 know from things we 
heard afterwards ; I know in this Duck business ; 1 know 
they paid premiums and never collected it ; that was the 
reason for their repudiating. They paid that premium, 
paid it to us, and after some months they said, “We haven’t 
been able to collect." I said, “ That is a matter for the Law 
Union and Crown." They did not see it in that light; I 
wrote to the Law Union and Crown, and they did see it in 
that light—the Law Union and Crown were responsible to 
us.”

3«o

And see also pp. 17, 19, 31, 37-8.
The witness further stated that the nolicies were issued 

in the names of the people who owned the property, but 
payable to the Law Union and Crown Insurance Co.
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Reference was made to the fact that the words ' Agency 
Victoria,” or “ Victoria Agency,” appeared in th? applica
tion forms and policy register of the defendant. The mana
ger explains, p. 30, that this was simply a matter of conve
nience in keeping accounts :

“ There was no objection from our point of view to the 
words ‘ Victoria Agency ’ appearing on the application, or 
in the policy register, consequently I took no precautions to 
prevent the words appearing, hut the word ' Victoria ’ was 
put on or entered wherever it was necessary for the purpose 
of directing the account to which the premiums were to be 
charged.”

And see also at p. 11 :
“ The words ‘ Victoria Agency ’ is not written, but the 

word 4 Victoria ’ is filled in the i>olicy column. This is a 
sheet from what we call our Policy Register, to bring out 
certain particulars with regard to the business to enable us 
to write out and keep track of it. From this column—the 
Agency column—the business is posted into the ledgers, 
and this would be into Robert Ward & Company's account. 
I did not know it was filled in to the Victoria Agency there, 
but the clerk who wrote it in followed the usual practice of 
filling in the Agency from which the business came, the 
source the business came from. I was going to say all the 
other policies were issued under similar circumstances. ”

The evidence of the manager is corroborated by that of 
the managing partner of Robert Ward & Co., Ltd.. Thomas 
R. Smith, who produced a letter of December 3rd, 1807, 
from the defendants to his firm, informing them of the fact 
that the Victoria Agency of Messrs. Munti. Holland & Co. 
had been withdrawn : it did not state that other agents had 
been appointed, l<ut proceeded thus:

“To enable you to give effect to the wishes of the Law 
Union and Crown in regard to these insurances, we have 
decided to issue the policies from here, and we would thank 
you to let us have the particulars in good time so as to, en
able us to write the policies and have same in your hands 
before due time. We shall of course have pleasure in a!’ow
ing you the usual 15 per cent, commission on this business.

2
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We are sending you a supply of application forms, which 
kindly complete for each risk as it comes round.*'

Robert Ward & Company had instructions from the Law 
Union and Crown to place all their risks with the defendant 
company; prior to that they had been placing them where 
they thought fit ; the risks were kept up by Robert Ward & 
Company as agents for the Law Union and Crown, whether 
the mortgagors paid the premiums or not. The premiums 
they forwarded to the defendant company, and received 
from it the policies which were placed with the Law Union 
and Crown papers.

After a consideration of all the evidence, I find myself 
unable to say that Robert Ward & Company were the agents 
of the defendant. It is true that they rendered certain ser
vices for which thev were remunerated bv the defendant, 
hut those srvices were of a nature which could lie and were, 
rendered exclusive of any relationship of principal and 
agent. While the remuneration was that usually paid to 
agents, yet it was probably so allowed in view of the fact 
that Robert Ward & Company had up to that time been in 
the habit of placing these risks in their own companies, and 
doubtless that was why the Law Union and Crown stipula
ted that the defendant was to allow Robert Ward X Com
pany the same rate, since it would have been a harsh pro
ceeding to have deprived them of business without cause 
and made no compensation.

I find that the defendant company had no agent in Vic
toria. and therefore the statute does not apply to it. If it is 
desired to extend the scope of the Act a very simple amend
ment will stop the loop-hole, but in the meantime the sta
tute must lie construed as it comes before the Court.

The action is dismissed with costs.

The plaintiff appealed, and the api>eal was argued at Vic
toria on if>th June. 1902. before Hi ntrr, C. J., and Drake 
and Irvimi. j. J.

IV. 7. Taylor, K. ('. (Ilradhunt, with him), for appellant.
Joseph Marlin, K.C., for respondent.
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On 29th July, 1902, the appeal was dismissed with costs, 
and the following judgments were handed clown :

Hunter, C. J. : In this case the facts appear in extenso 
in the judgment under appeal, so that 1 need not repeat 
them.

It may he noticed that section 1 of the statute, as it ap
pears in the Unconsolidated Acts, being No. 82. contains a 
misprint in using the word “ and " in the second line of the 
section, instead of the word “ of,” as will appear bv refe
rence to the original Act, R.L. 1871, No. 154. and also by 
reference to section 3, of No. 81, of the Unconsolidated 
Acts, being R.L. 1871, No. 121, of which statute the one 
under consideration is an amendment.

It is, therefore, plain, when the misprint is cleared up. 
that the tax is primarily imposed on the agent and not on 
the company, although section 2 gives a remedy for its col
lection against either agent or company.

Again, comparison of the provisions of section 3 of the 
principal Act, and of section 1 of the amending Act makes 
it clear that the tax is imposed only on those agents who 
issue policies within the city limits on property within the 
limits.

As pointed out by Mr. Justice Drake, the action is brought 
against the company as the issuer of the policies within the 
limits, whereas it is clear, as already stated, that the tax is 
imposed only on the agent. Therefore, in order to found 
an action against the company under section 3 of the Act, 
the statement of claim should have alleged that Ward & 
Co., were the agents of the company to issue fire policies in 
the city limits on property therein situate, that they iiad so 
issued such policies, and had not paid the tax. Ilut, al
though the action is misconceived, and should in strictness 
be dismissed on this ground, I think that, even if it had been 
properly launched, it must have failed on the facts.

The evidence shews beyond doubt that the policies in ques
tion here were not issued in Victoria, but in Montreal, by
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agreement between the insurance society and the loan 
company, and were transmitted to and retained by V\ ard 
& Co., as agents for the loan company. The fact that 
Ward & Co., filled in the mortgagors’ applications and for
warded them to Montreal does not make them the agents 
for the assurance society to issue their policies, and only 
those agents who issue policies are liable for the tax. Nor 
does the fact that by agreement made between the two 
companies at Montreal, Ward & Co., received a commis
sion of 15 per cent, directly from the assurance society, 
instead of from their principals, the loan company, make 
them agents of the society. It is obvious that a request by 
A. to 1». to pay C. does not, without more, make C. the agent 
of B.

The appeal should be dismissed.

Drake, J. : The question to be decided here is on the 
construction and meaning of the Fire Companies’ Aid 
Amendment Act, 1871. This Act was an amendment to the 
Companies' Aid Ordinance, 1869. By that Act, Sec. 3, all 
agents of Fire Insurance Companies carrying on business 
in the City of Victoria were to pay a rate not exceeding 
one-eighth of one per cent, on the amount of insurance ef
fected on property in Victoria insured by them. By the Act 
of 1871, in addition to the rates then levied and collected, t 
was enacted that there should be payable by the agents of 
each such Fire Insurance Company carrying on business in 
Victoria, the annual sum of $300.00, payable in quarterly 
payments; and by section 2, if any quarterly payment should 
be in arrears for thirty days, the same should be recovera
ble by action to be brought against such agent, or the Com
pany, at the election of the Clerk of the Council.

The plaintiff's statement of claim alleges a claim against 
the defendants as a Fire Insurance Company, issuing poli
cies against fire within the li lits of Victoria, for arrears of 
rates or taxes payable to the plaintiff by virtue of the Act 
of 1871. No tax has been imposed on Fire Insurance Com
panies either by the Act of 1869 or 1871. What the Act of 
1871 purports to do is to make the Company sueable for the 
amount of $300.00 due to the Corporation from persons ac
ting as their agents in insuring property and issuing policies 
within the limits of the City of Victoria.
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The Act of 1871 is wrongly printed in the volume of Un
consolidated Acts. Section i enacts, “ In addition to the 
rates levied and collected upon all agents of Fire Insurance 
Companies,” not “and Fire Insurance Companies,” and this 
has doubtless misled the parties somewhat, as a considera
ble argument was addressed to the Court on the effect of 
the misprinted language.

Section 2 only gives the right to the Corporation to re
cover the $300.00 from the agent or the Company. Now. 
as this tax is not imposed on the Company, the sum to be 
recovered is the money due by the agent as such agent, and 
not due- by the Company as taxee. All tax Acts are cons
trued strictly, and nothing left to intendment: see Orienta' 
Hank Corporation v. Wright (1880), 5 App. Cas. 842 at p. 
856. The intention to impose a tax on the subject must be 
shewn in clear and unambiguous language; see Cox v. 
Rabbits (1878), 3 App. Cas. 473 and Prycc v. Monmouth shirr 
('anal and Railway Companies (1879). 4 App. Cas. 203; in 
a taxing Act you must find words to impose the tax. and if 
they are not there no tax is imposed. I fail to find any 
words imposing this tax on the defendants, and therefore 
they are not liable on this statement of claim, which alleges 
that the Corporation claim $450.00 against the defendants 
as a Fire Insurance Company issuing policies within the 
limits of the city between 1st July. 181)7. and 31st Decem
ber. 1898, for arrears of rates or taxes which have become 
due and payable to the plaintiff as such Clerk, at the annual 
rate of $300.00. payable bv the defendants to the plaintiff 
by virtue of the provisions of the Fire Amendment Act, 
1871.

In the view 1 take it is not necessary to discuss the other 
point, whether or not Robert Ward & Co., were agents of 
the defendant Company as contemplated by the Aet< in 
question, because they are not parties to this action. The 
action should be dismissed with costs.

A ppea 1 d ism issed.

Solicitors for the Appellants: Taylor & Rradburn. 

Solicitors for the Respondents: Martin & Deacon.



3*6
Editor’s Note:

CANADIAN COM MKI1C IAI. CASKS.

r“

3:

In support of the statement of law that all enactments 
imposing a tax arc to be construed strictly, see (in addition 
to the case cited in the above judgment ) :

Parti union v. Allornen-deneral, (1869), I,.R. 4 H.L. 100.

/lull Dock Co. v. Lamarche, (1828), 8 1 ». C. 42. In re 
Thor ley, Thorley v. Massa Co. ( 1891 ), f>o L.J. Clt. 613.

And the intention of the legislature to impose the tax 
must he shewn by unambiguous language which places it 
beyond doubt.

Ini/rain v. Drint irater (1875), 32 L. T. 746.

Sit070 v. Rmidin 9 Ir. C.L.R. 214.

A recent case on the subject of fiscal statutes is of inte
rest as illustrating the authority which the courts of one 
province should accord to the decision given bv those of 
another upon such an act. I11 the case of In re St adder t 
( lijoo), 2 Ir. R. 400. It was held that in construing a fiscal 
statute applicable throughout the United Kingdom the court 
of one country should follow a conclusion previously arri
ved at by that of another country.
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[IX THE SUPREME COURT OF CANADA.J
Bki-ork SIR HENRY STRONG, C. J., and SEDGWICK, GI

ROD A RI), DAVIES and SI ILLS, JJ.

THE BOSTON RUBBER SHOE COMPANY Plaintiffs) Appellants

v.
THE BOSTON RUBBER COMPANY OF MONTREAL.

t Defendants) Respondents

(ON AFI'FAI. FROM THF FXCHKgl'ER COURT OF CANADA)

Infringement of trade mark —Use of corporate name 
Deception of the public.

“The Boston Rubber Shoe Company," registered its name us a trade 
mark in Canada about a year after “The Boston Rubber Company 
of Montreal, Ltd.”, had obtained incorporation as such. An action 
was brought by the former company for an injunction to res
train the latter from using what was, in effect, its corporate 
name upon its goods (which were of the same nature as those 
manufactured and sold by the plaintiff company') upon the ground 
that such use was an infringement of the latter’s registered trade-

Held, reversing the decision of the Exchequer Court (see 1 Can. 
Com. Cases, 217, or 7 Ex. C. R. 187), that the use made by defend
ant company of its corporate name was an infringement of plaintiff 
company’s registered trade mark, and was such as would lead 
purchasers of defendant’s good to believe that they were buying 
those made by plaintiffs, and that plaintiff company was therefore 
entitled to the injunction demanded.

The facts are set forth in the judgment below, and in the 
judgment rendered in the Exchequer Court. ( see 1 Can. 
Com. Cases 217).

R. V. Sinclair for the Appellants.

I’eique K. C. and Mcgoun K. C. for the Respondents.

15 May, 1902:—

The judgment of the Court was delivered by:

Davies. J.:—The plaintiffs (appellants) brought their 
actions in the Exchequer Court seeking to restrain the res
pondents (defendants) “ from continuing to use the trade
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mark of the plaintiffs," (the essential feature of which were 
alleged to consist of the words “ Boston Rubber Shoe 
Company") “or any other mark similar thereto upon 
rubber boots and shoes or any other goods made or sold by 
the defendants and from in any other way infringing the 
plaintiffs’ registered marks or either of them. ”

They also claimed damages and “ such further or other 
relief as might be considered just. ”

As regards the plaintiff company, the learned judge 
states the facts as follows : —

“ The plaintiff company was, in 1853, incorporated under 
the laws of the Comtponwealth of Massachusetts, by the 
name of ‘ The Malden Manufacturing Company ' for the 
purpose of manufacturing cotton silk, linen, flax or india- 
rubber goods at the Town of Malden. I11 1855 its name 
was, by an Act of the Commonwealth, changed to ' The 
Boston Rubber Shoe Company Since that time it has 
continued to do business by that name, and its business has 
prospered. In rubber boots and shoes it manufactures two 
grades or lines of goods ; the one that which is spoken of 
as ‘ The Boston Rubber Shoe Line’, and the other as ‘ The 
Bay State Line *. The former are known to the trade, and 
have been since as early as 18O5 at least, ;>.s# ‘ Bostons '. 
The other grade is known as ‘Bay state*. The company's 
annual output of rubbers is about twelve millioi) pairs- 
Mr Sawyer puts it at from ten to fifteen millions. ( )f this 
quantity about half are ‘ Bostons' and half ‘ Bay State 
These goods are sold in the United States, in Europe and 
in Canada. But the sale in Canada is not, I infer from the 
evidence, large. ”

In the year 1896. one Charles L. Higgins purchased from 
another company in the United States of America, called 
The Boston Rubber Company, all its calendars, blocks, 
dies, patterns, moulds and all furniture and tools specifi
cally adapted for the manufacture of rubber boots and 
shoes.

This Boston Rubber Company had, at one time, included, 
in the goods they manufactured, rubber boots and shoes,



VOL. I.] BOSTON HUB. 811. CO. V. BOSTON RUB. CO. OF MONT. 319

but after some litigation with the plaintiffs connected with 
their right to use the name (but not, so far as it appears, 
in consequence of such litigation), had gone out of the bu
siness of manufacturing boots and shoes, and sold their 
blocks, dies, etc. to Higgins.

In 1896, Higgins applied for and obtained for himself 
and others incorporation under " The Companies Act ”, 
(R.S.C. c. 119), by the name of “The Boston Rubber Com
pany of Montreal Limited. ” This company manufactures, 
amongst other goods, two grades of rubber boots and shoes 
at their works, in St. Jerome, in the Province of Quebec. On 
the better grade are impressed the words “ The Boston 
Rubber Company, Montreal, Limited, " and these goods in 
the company's catalogues, price lists and advertisements, are 
referred to as “ The Boston ". In the illustrated catalogue, 
Exhibit No. 15, will be found the following:—

“ Our Neptune brand is everything we claim for it—a 
high grade second, not so good as the Boston, but a clean 
well made, stylish rubber that will give excellent satisfaction 
for the money.” And in the same catalogue, as well .as in the 
price list, (Exhibit No. 16), the words “ Boston Rubber 
Co. ” without any addition of the word “ Montreal " fre
quently occur.

The learned judge found as a fact, and the evidence fully 
justifies the finding, that although the sales of the plaintiffs' 
goods in Canada do not appear to be, or so far as the evi
dence goes, to have been considerable, the term “ Boston " 
or “ Bostons ” has come in some way to have a commer
cial value as attached to rubber boots and shoes, and this 
value has been given to it by the plaintiffs’ enterprise and 
business.

He further says with respect to the use of that term or 
terms that it seemed to him reasonably certain that the 
plaintiff company was the first to make use of the term in 
that connection, and that any value it had acquired in that 
connection, any secondary meaning that it has come to have 
as denoting excellence in rubber boots and shoes, has been 
derived from its use in the plaintiff's business ; and further, 
that the defendant company, as honest manufacturers and
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trailers, ought to discontinue its use except so far as it forms 
part of the corporate name of the company.

Having reached these conclusions of fact and expressing 
these opinions, however, the learned judge went on to say. 
that this action was not brought to restrain the use of the 
word “ Boston " or “ Bostons " in the company's catalo
gues, price lists and advertisements, hut to restrain it from 
using upon goods of its own manufacture what, in subs
tance, is its corporate name, the only difference being the 
omission of the preposition " of " before Montreal.

The learned judge accepted the explanation of Mr Hig
gins as to the circumstances under which the corporate 
name of the defendants was adopted, and acquitted him and 
the company of any intentional or fraudulent adaptation of 
any part of the plaintiffs’ corporate name. He further 
says that there is no evidence of any attempt by the defen
dant company to sell their goods as those of the plaintiffs, 
and that the question he had to determine was whether the 
company might or might not impress their corporate name 
upon goods of their own manufacture. He answered it in 
the affirmative, in the absence of any fraud or had faith.

It seems to me, with great respect, very difficult on the 
evidence in this case to find that fraud and bad faith were 
absent; and. if 1 were compelled to find specifically on the 
point, 1 would strongly incline to the opinion that the par
ticular corporate name which Mr Higgins selected for his 
company was selected by him because of the special value 
which has attached to the term “ Boston ", in connection 
with rubber boots and shoes, by the enterprise, energy and 
business of the plaintiffs. I can hardly conceive of any 
legitimate use of the word “Boston" in the corporate name 
of a Canadian company established to do a manufacturing 
business in the Province of Quebec. The object of using 
the name bv stamping it upon each of the products of their 
manufacture arid offering them for sale so stamped may 
not have been to deceive purchasers into the belief that they 
were buying the goods of the Boston Shoe Co., but that 
such would have been the result, I entertain no reasonable 
doubt. If so, it would bring the case directly within the 
rule laid down by 1 ord Kingsdown in Leather Cloth Co.,
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v. American Leather Cloth Vu., (n II I. 523 at p. 538), 
quoted approvingly by Lord Herschell in Reddaway v. 
Banliam 11896) A.C. 199), viz:

“ The fundamental rule is that one man has no right to 
put off his goods for sale as the goads of a rival trader, 
and he cannot therefore (in the language of Lord Lang- 
dale, in the case of Perry v. Truefitt, 6 Beav. 66, be allowed 
to use names, marks, letters, or other indicia by which he 
may induce purchasers to believe that the goods which he 
is selling are the manufacture of another person. “

And entitles the person aggrieved to an induction to res
train its use.

The term “Boston" or “Bostons" attached by the plain
tiff company to their rubber 1xx>ts and shoes was an "in
vented or fancy word" and not a descriptive one, and had 
come in time, as found by the learned judge, to have a well 
understood meaning in the trade, and to apply to a special 
class of rubber boots and shoes which the plaintiffs manu
factured and sold. Comparing the name and diagram 
stamped by the defendant company on their boots and 
shoes with the name and diagram stamped by the plaintiff 
company on theirs. 1 can have no doubt that an ordinary 
purchaser would be deceived. The deception would be 
caused by the use of the term “Boston”, and that this 
vvduld be so would seem to have been well known to the 
defendants from the fact that the boots and shoes so 
stamped by them are referred to in the company's catalo
gues, price lists and advertisements as “Bostons."

The distinction between an " invented or fancy word" as 
a Trade Mark and a really descriptive one is of great im
portance in determining, where that is necessary, the pre
sence or absence of fraud. But with all respect to the 
learned judge I doubt very much that it is necessary to 
find "fraud or fraudulent intent" on the defendants' part 
in order to grant relief.

The general rule that a single manufacturer will not be 
allowed to arrogate to himself the exclusive use of a name 
which he shares in common with many others, has of 
course, been qualified in Holloway v. Holloway (13 Beav.
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209), by the statement that the free use even oi" a man's 
own name will be hindered and restrained if it is shown 
that the person using it is doing so for the purpose of fraud- 
But I doubt much that such general rule, even without the 
qualification, could be invoked by the defendant company in 
a case such as this.

The whole question of the use of a name which had 
acquired a special meaning with respect to a special class 
of goods was exhaustively reviewed by the House of Lords 
in the late case of The Cellular Clothing Company. 
Limited, v. Maxton & Murray [1899] A. C. 32Û), where 
nearly all the leading cases on the subject are referred to. 
The distinction between an invented or a fancy name and a 
bona fide descriptive one is pointed out, and it was there 
held that the word “cellular" was an ordinary English word 
which appropriately described the cloth of which the goods 
sold by the respondents were manufactured, and that the 
term had not been proved to have acquired a secondary or 
special meaning so as to denote only the goods of the appel
lants.

In the case now under consideration by us, the term 
“Boston" or “Bostons" was a fancy word used with res
pect to a special class of goods manufactured by the plain
tiffs in or near the City of Boston, and has come to have 
a special meaning in the trade as denoting only such goods 
In giving judgment in the case just cited the Lord Chan
cellor says, on page 334, referring to the necessity for frau
dulent intention being proved :—

“The only observation that I which to make upon that part 
of the argument is that it seemed to be assumed that a 
fraudulent intention is necessary on the part of the person 
who was using a name in selling his goods in such a way 
as to lead people to believe that they were the goods of an
other person. That seems to me to be inconsistent with a 
decision given something like sixty year ago, by Lord 
Cottenham, who goes out of his way to say very emphat
ically that that is not at all necessary in or tier to constitute 
a right to claim protection against the unlawful use of 
words or things—I say things because it is to lie observed 
that not only words but things, such as the nature o' the
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wrapper, the mode in which the goods are made up, and 
so on, may go to make up a false representation; but it is 
not necessary to establish fraudulent intention in order to 
claim the intervention of the court. Lord Cottenham says 
in that case, Millington v. Fox ; ' I see no reason to bcütvc 
that thtre has, in this case, been a fraudulent use of the 
plaintiffs' marks. It is positively denied by the answer, and 
there is no evidence to shew that the defendants were even 
aware of the existence of the plaintiffs as a company manu
facturing steel ; for although there is no evidence to shew 
that the terms. ‘ Crowley * and 4 Crowley Millington ' were 
merely technical terms, yet there is sufficient to shew that 
they were very generally used, in conversation at least, as 
descriptive of particular qualities of steel. In short, it does 
not appear to me that there was any fraudulent intention 
in the use of the marks. That circumstance, however, does 
not deprive the plaintiffs of their right to the exclusive use 
of those names : and therefore. I stated that the case is 
so made out as to entitle the plaintiffs to have the injunc
tion made perpetual. ' That, my Lords, 1 Indievc to he the 
law. It was the law then, and it has not been qualified or 
altered by the fact that the Trade Marks Act has since been 
passed, which gives a feasible and perfectly facile mode of 
remedy in cases in which trade marks apply. "

And again, on page 336 :—
"There has not 1>een any question, nor can there Ik* any 

question as to what the state of the law is. It is laid down 
in Burgess's Case (3 De G. M. X- G. 896), the Anchovy 
Sauce case, with great precision. The simple proposition is 
this :—That one man is not entitled to sell his goods under 
such circumstances, by the name, or the packet, or the mode 
of making up the article, or in such a way as to induce the 
public to believe that they are the manufacture of some one 
else. The prot>osition that has to he made out is that some
thing amounting to this has been done by the defendant, 
and if that proposition is made out right to relief exists. "

And in the same case Lord Shand says, page 338 —
"There is a vital distinction in cases of this class between 

invented or fancy words or names, or the names of indivi
duals such as ‘ Crowley ' or ' Crowley Millington, ' attached
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by a manufacturer to his g<>ods ami stamped on the articles 
manufactured, and words or names which are simply des
criptive of the article manufactured, or sold. The idea of 
an invented or fancy word used as a name is that it has no 
relation, and at least no direct relation, to the character or 
quality of the goods which are to Ik* sold under that name. 
There is no room whatever for what may he called a 
secondary meaning in regard to .«well words, as the Lord 
Adv<x*atc pointed out in the course of his argument. The 
word used and attached to the manufacture, being an in
vented or fancy name and not descriptive, it follows that, 
if any other person proceeds to use that name in the sale of 
his goods, it is almost, if not altogether ini|K>ssihIe to avoid 
the inference that he is seeking to pass his goods off as the 
gfxxls of the other manufacturer. A person invents or 
applies the term ' Eureka ’ as the name of a shirt in his 
sales. If you buy a * Eureka ’ shirt, that seems at once to 
mean that you are buying a shirt made by the particular 
maker who is selling shirts under that fancy name. The 
public come to adopt the word * Eureka ’ as applicable to 
the manufacture of the particular person who began to use 
it, and as denoting the article he is selling, and if another 
person employs the word in the sale of the same or a simi
lar article, it seems to follow that he is acting in direct vio
lation of the law that no one, in selling his goods, shall 
make such representations as will enable him to pass them 
off as the goods of another so as to get the benefit of that 
other's reputation.

A totally different principle must apply in the case of 
goods which are sold under a merely descriptive name. ”

He too states the question to be put as follows ; page 
34°: —

“It is true the question in issue in cases of this class may 
generally lx* broadly stated as : Did the defendants by their 
representations seek to induce purchasers to acquire their 
goods under the false belief that these goods were of the 
plaintiff's manufacture? ”

I have no hesitation myself, in the case now before us, 
in answering the question put in that form in the affirma-
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tiw. The word “ Boston " which they used and put in 
their corporate name and stamped on the rubber boots and 
shoes they offered for sale and advertised in their circu
lars and advertisements, amounted to an emphatic repre
sentation under cover of which they sought to induce pur
chasers to acquire their goods under the false belief that 
they were the plaintiffs', and I agree with the learned Judge 
of the Exchequer Court that “as honest manufacturers and 
traders they ought to discontinue its use except so far as it 
forms part of their corporate name. "

1 differ with him, however, as to their right under cover 
of their corporate name to stamp this invented or fancy 
word on the goods they offer for sale, unless it is so done 
as clearly to distinguish the goods from those of the plain
tiffs, and also as to the power ami duty of the Court to 
compel them to desist from their dishonesty. Lord Davev 
in the Cellular Clothing Case | 18991 A. C., 326 from 
which 1 have been quoting, speaking of the logical foun
dation of this branch of tlie law, says at page 343:—

“ Shortly summed up, it is that a man shall not bv misre
presentation pass off his own goods as those of his neigh
bour. ”

“But there are two observations which must lie made ; one 
is that a man who takes upon himself to prove that words, 
which are merely descriptive or expressive of the quality 
of the goods, have acquired the secondary sense to which 
I have referred, assumes a much greater burden — and. 
indeed, a burden which it is not impossible, but at the same 
time extremely difficult, to discharge — a much greater 
burden than that of a man who undertakes to prove the 
same thing of a word not significant and not descriptive, 
but what lias been compendiously called a ‘ fancy ' word. "

The same doctrine is to be found in a leading case in the 
House of Lords known as The Camel Hair Belting Case, 
Reddaway v. Banliam, | i8»/»| A. C. where it was held 
that the defendant should be restrained from using the 
words “ Camel I lair " as descriptive of or in connection 
with belting made or sold by him and not manufactured by 
the plaintiff, without clearly distinguishing such belting
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from the plaintiff's. Lord Herschell in his judgment, at 
page 210, says:—

“Where the trade mark is a word or device never in use 
before, and meaningless, except as indicating by whom the 
goods in connection with which it is used were made, there 
could be no conceivable legitimate use of it by another 
person. 11 is only object in employing it in connection with 
goods of his manufacture must be to deceive. I11 circums
tances' such as these, the mere proof that the trade mark 
of one manufacturer has been thus appropriated by another 
would be enough to bring the case within the rule, as laid 
down by Lord Kingsdown, and to entitle the person 
aggrieved to an injunction to restrain its use."

And again, as to the right of a man to use his own name, 
he says, page 211 :—

“The authority relied on was the case of Burgess v. Bur
gess (3 De G. M. & G. 896). When the judgments in 
that case are examined, it seems to me clear that no 
such point was decided. Turner, L. J. commences by 
saying: * No man can have any right to represent 
his goods as the goods of another person ; but in 
applications of this kind it must be made out that the 
defendant is selling his own goods as the goods of ano
ther. ' He then points out that where a person is selling 
goods under a particular name, and a person not having 
that name is using it, it may be presumed that he so uses it 
to represent the goods sold by himself as the goods of the 
person whose names lie uses ; but where the defendant sells 
g<Kids under his own name, and it happens that the plain
tiff has the same name, it does not follow that the defend
ant is selling his goods as the goods of the plaintiff. He 
adds : * It is a question of evidence in each case whether 
there is false representation or not. ' This. I think, clearly 
recognizes that a man may so use even his own name in 
connection with the sale of goods as to make a false repre
sentation. In Massam v. Thorley's Cattle Food Company 
James L. J.. said: ‘Burgess vs Burgess ( 14 Ch. 1). 748). has 
been very much misunderstood if it has been understood to 
decide that anybody can always use his own name as a des
cription of an article, whatever may lie the consequences of 
it. or whatever may lie the motive for doing it. or whatever



VOL. I.] BOSTON RUB. 811. CO. V. BOSTON RUB. CO. OF MONT. 327

may be the result of it. * After quoting from the judg
ment of Turner, L. J. the passages to which 1 have just 
alluded, he said : 1 That 1 take to he an accurate statement 
of the law, and to have been adopted by the House of Lords 
in Wotherspoon v. Currie (L. R. 5 H. L. 508), in which 
the House of Lords differed from the view which I had 
taken. ’

Now it seems to me beyond doubt that Mr Higgins 
could not. either himself personally or in association or 
partnership with the others who applied for and obtained 
letters patent of incorporation under the defendants’ name, 
have used the plaintiff company’s trade mark, 011 rubber 
boots and shoes lie might manufacture and offer for sale, 
without subjecting himself and themselves to the risk of 
an injunction. Nor am I able to see how he can, by obtai
ning for himself and his associates letters corporate under 
the statute, do under cover of the corporate name what he 
otherwise would be prevented from doing. The defendant 
company has the right to use its corporate name for all 
lawful and legitimate purposes. It has not the right to use 
it, however, by stamping it upon goods it has manufactured 
and offered for sale, if by so doing it causes the purchasing 
public to believe that the goods are those of the plaintiff 
company. The stamping of their corporate name, which 
embraces the plaintiffs* trade mark, upon the rubber boots 
and shoes manufactured by them would almost certainly 
lead purchasers to believe that the defendant company was 
a branch of the plaintiff company carrying on business in 
Montreal.

1 think the prayer of the plaintiffs in the statement of 
claim sufficiently broad to cover the infringement charged 
of the plaintiffs* registered trade mark in the advertise
ments. circulars and price lists issued by the defendants, 
calling attention to their goods as “ Boston ” or “Bostons” 
ami that the defendants should be restrained from the use 
of such words either by stamping them upon their goods 
or advertising them in circulars, price lists or otherwise.

1 do not think the damages alleged to have been sustai
ned thus far sufficient to justify the expense of a reference.

The appeal should he allowed with costs here and below. 
Judgment shotold be entered in the Exchequer Court for

:i
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the plaintiffs for an injunction restraining the defendants 
from using the words “ Boston ” or “ Bostons ” as descrip
tive of or in connection with rubber boots or shoes manu
factured by them, or rubber boots or shoes (not being of 
the plaintiffs' manufacture) sold or offered for sale by 
them, either by stamping upon such rubber boots and 
shoes, or by circular or advertisements or otherwise, with
out clearly distinguishing such rubber boots and shoes 
from the shoes of the plaintiffs.

Appeal allowed with casts.

Solicitor for the Appellants: R. V. Sinclair.
Solicitor for the Respondents: McGoun and England.

Editor's Notes:—

When the first judgment given in this case was reported, 
the notes were held over because an appeal had then al
ready been taken to the Supreme Court of Canada. (See 
1 Can. Com. Cases, 223).

The judgment rendered in the Exchequer Court was to 
the effect that there had been no infringement of plaintiffs’ 
trade mark : and that, moreover, since there was no evi
dence that defendants had chosen their name in order to 
sell their goods as those of plaintiffs, there could be no in
junction upon that ground.

The judgment of the Supreme Court, besides finding 
that there was an infringement of plaintiffs' trade mark, 
lays down the rule that, in order to warrant the granting 
of an injunction, it is not necessary to prove a fraudulent 
intent on the part of the defendant, it being sufficient to 
shew that, as a matter of fact, the public, as a result of the 
latter’s conduct, might lu- deceived regarding the indentity 
of the manufacturer of the goods.

Although a trade mark and a trade name arc essentially 
different (see Turton v. Turton, 1888. Tv. R. 42 C. D. 128), 
yet it has been said that, when unchanged by legislation, 
the law applicable to each is the same (Sec per Lord 
Blackburn in Singer Manufacturing Co. vs Loog. (1882) 
8 A. C. 15).
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The case of Millington vs Fox (1838) 3 Hul- and Cr. 
338. is authority, for the proposition that fraud on the part 
of the defendant need not be proved in order to entitle the 
plaintiff to an injunction restraining the defendant from 
further infringement of his trade mark.

And see also “ Singer " Manufacturers vs Wilson.
1 1*77 1 L. R. 3 A. C. 37b.

In Singer Manufacturing Co. vs Wilson (1876) L. R.
2 C. D. 434, the Court of Appeal appeared to draw the dis
tinction that it was necessary to prove fraud in the case of 
a trade name. (See remarks of Jessel, M. R. ib, p. 441- 
444). But in Singer Manufacturing Co. vs Loog. (1882) 
L. R. 8 A. C. 15, Lord Blackburn held that it was in no 
degree more necessary to prove fraud in an action to res
train the use of a trade name than in one to restrain the use 
of a trade mark.

To this rule, however, there appears to have existed, 
until very recently, the exception that a person could not 
be enjoined from using his own name unless fraud was 
made out.

Thus Sebastian in the fourth edition of his work on 
Trade Marks, referring to trade marks not coming under 
the Trade Mark Registration Act, and consisting of a 
name, says, (Ib. page 125) “that it is not necessary in 
order to obtain an injunction to prove the scienter where 
the infringer does not bear the name he has assumed, but 
that, on the other hand, where he does bear that name, such 
evidence must be produced. ”

See also Sebastian on Trade Marks, 4th Ed, page 261.

Turton vs Turton (1888) L. R. 42 C. D. 128.

But the chief authority in support of the above statement 
is the case of Burgess vs Burgess, (1858), 22 L. J. Ch. 
675. There, where a father had for a number of years 
been the exclusive dealer in a sauce, known as “ Burgess’s 
Essences of Anchovies ”, an injunction to resfrain the son 
from selling a somewhat similar article under that name 
was refused, no proof being made of any fraudulent intent.
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In the later case of Reddaway vs lianham, 1896, A. C. 
199, it was held that a person could not use words which 
were properly descriptive of the goods he sold, if in the 
trade they had already come to mean only the goods of 
another manufacturer. — unless he qualified the same in 
such a manner as to distinguish his article from that of 
such other manufacturer.

I11 this case, the real effect of Burgess vs Burgess, supra, 
was discussed at some length, and Lord Halsbury, L. C. 
adopted the statement made therein by Turner L. J. that 
*' it is a question of evidence in each case whether there is 
false representation or not ”,

And in the same case Lord Macnaghten cited with ap
proval (page 215) the following statement of the law given 
by James L. J. in Singer Manufacturing Co. vs Loog. 
(1880) L. R. 18 C. D. 395. at p. 412:

“ That no man is entitled to represent his goods as being 
the goods of another man ; and no man is permitted to use 
any mark, sign, or symbol, device or other means whereby, 
without making a false representation himself to a purcha
ser who purchases from him, he enables such purchaser to 
tell a lie, or to make a false representation to somebody else, 
who is the ultimate customer. ”

It seems, however, that until recently, the rule that a 
man will only be restrained from using his own name upon 
clear proof of fraudulent intent has been rccoognized both 
by judges and text writers. But in the case of Valentine Meat 
J*uice Co. vs Valentine Extract Co. (1900) 83 L. T. 259, 
it was held that there was no distinction in principle 
between a case in which the name, the use of which was 
complained of, was the name of a person who was carrying 
on the business, and a case in which it was not the name of 
such person. The use of the word " Valentine *' or “ Va
lentines ” in connection with the sale of any meat juice 
preparation was. in this case, restrained by the Court of 
Appeal, although the Court below ha’d refused to grant an 
injunction upon the ground that, in the absence of fraud, 
a man would not be restrained front using his own name.
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In that case Collins L. J. said (at $). 271) “it is imma
terial whether deception arises from the use of a name 
which is. at it happens, the 11a ne of the defendant, or 
whether it arises from the use of any other descriptive 
words which in a sense may he accurate with what he sells. 
For, if the article which he sells has come to he kn >wn in 
the market as meaning something made by somebody other 
than himself, it is impossible for him to sell it simpliciter 
by that name, although it be his own, without misleading 
purenasers.

The “ name " cases were thus put on exactly the 
same basis as the “ descriptive words ” cases, of which 
Reddaway vs Banham, supra, is the chief, — and the prin
ciple of that case was applied.

In the earlier case of Jamieson vs Jamieson ( 15 Reports 
of Patent Cases 169) Williams L. J. said (at p. 193) 
“ that a plaintiff could never complain of the user by the 
defendant of either the plaintiff's personal name, or of any 
other name that he chooses to use for the purpose of de
noting his goods, unless he first establishes that in the 
market, his goods have come to be known by that name ".

And in the case of Cash vs Cash (1900) 84 L. T. 349, 
and (1902) W. N. 32, the defendant was restrained from 
using his own name in connection with certain trimmings 
which he sold, because in the trade “ Cash's Trimmings " 
were taken to be those of the plaintiff, unless he took 
proper precautions to distinguish them from those made 
by the latter.

The result of these recent decision, therefore, apparently 
is that it is no longer necessary to prove fraud in order to 
obtain an injunction restraining a man from using his own 
name ; the point now to be considered in such a case is only 
whether or not the person sought to be restrained is using 
his name in such a way that the public is likely to believe 
that his goods are those of some other person.

See also Grand Hotel Co. of Caledonia Springs. Ltd. vs 
Wilson, 3. O. R. 322.

The case, however, the facts of which most closely re-
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semble the case reported alx>ve is Manchester Brewery 
Co. vs. North Cheshire and Manchester Brewery 
(1898) 78 L. T. 537. There the Manchester Brewery Co. 
Urn. was carrying on business at Manchester, and the 
North Cheshire Brewery Co. Urn. was carrying on bus
iness at Macclesfield, hut the districts served by each 
company to some extent overlapped. A new company was 
formed to take over the business of the North Cheshire Co. 
and was called “ The North Cheshire and Manchester 
Brewery Co. Lim. ” It was held that though it did not 
appear that there way any fraudulent intention, yet the 
name of the new company would suggest to any one who 
knew the two old companies that they had been amalgama
ted, and that it so nearly resembled the name of the plaintiff 
company as to be calculated to deceive. The injunction 
asked for by the plaintiff company was therefore granted.

As to a cor|>orate name being valid as a trade mark, see 
Boston Rubber Shoe Co. vs Boston Rubber Co. 14V Mass. 
436, at page 441.
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I IN THE COl’RT OF KING'S BENCH 
FOR MANITOBA.]

BLACKWOOD

PERCIVAL.

Promissory not»—Principal and surety—Effect of giving time 
—King's Bench Act (Afan., 58-50 Viet., cap 6) sec. 39, 
s. s 14.

Drfemhint ami (î. H. ('. made a promis»ory note for $8,60(1, payable 
to die order of I>. M. B.,by whom it was indorsed over to the plain
tiffs. who discounted the same at their bank, and gave the proceeds 
to I). M B., wlio used them as agreed. It had been arranged 
between defendant, O. II. (’., and l>. M. It., that each should pay 
one-third of the amount of the note, but this was unknown to plain
tiffs until shortly before the note fell due. Defendant then paid 
one-third by accepting a draft for that amount drawn on him by 
plaintiffs who bad refused to accept his cheque for the same sum 
marked “ in full of note $8,600.'' At the same time, [>. M. It. gave 
plaintiffs his note for $2,000, ami money sufficient (with what 
defendant had paid) to retire the original note. D. M. IV». note 
for KM 1 was renewed several times, and was finally paid
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by plaintiffs, who Bubsequontly sued defendant for the balance 
due on bis note for $3,500, which they bail kept. Defendant 
set tip the defence that lie was only a surety, an< 1 that lie was 
released by the fact that the plainiills had given time to G. II. <'. 
and D. M. II.

Held, that even if defendant was a surety be would only be released 
from liability on the note upon proving that he had been preju
diced by the giving of time, and this be hail failed to do.

The prejudice required to satisfy the King's Bench Act (Man., 58-59 
Vie., cap. 6), sec. 39, s.s. 14, must be such |iecuniary lessor da
mage as is the reasonably direct and natural result of the cre
ditor having given the extension of time. The fact that defendant, 
relying upon JL). M. B’s. statement that he had paid the note paid 
him certain sums of money which be might otherwise have 
withheld, diil not bring him within this rule.

Action upon a promissory note. The facts arc fully set 
forth in the head note and in the judgments.

Trial before Bain J.

C. P. Wilson and G. A. Elliott for the plaintiffs.

11. R. Howell K. C. and J. S. Hough K. C. for the de
fendant.

!2Tii May 1902:—

Judgment was delivered by: —

Bain, J.—

The plaintiffs sue in this action to recover a balance they 
allege to be due them on a joint and several promissory 
note for $3500, dated the 5th of August, 1897, made by the 
defendant Percival, under the name of George Percival 
and Co., and George H. Campbell, payable to the order of 
D. M. Blackwood three months after date.

It appears that on the 4th of August, 1897, the three 
parties named had entered into an agreement to become 
the joint owners of a hotel that was being built at Mine 
Centre, each taking a one third interest, and each of them 
becoming liable for a one third share of the indebtedness 
incurred in the erection and furnishing of the hotel.
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Money being required to pay for the work that had been 
done on the building it was arranged that the defendant 
and Campbell should make a joint and several promissory 
note payable to the order of D. M. Blackwood, who under
took to get the note discounted through the plaintiffs, who 
are his brothers.

The note sued on was made accordingly, and the plain
tiffs, at the request of I). M. Blackvyood, indorsed it and bad 
it discounted at the Bank of Ottawa in Winnipeg, and gave 
their cheque for the proceeds to 1). M. Blackwood.

When the note was made it was agreed that each of the 
three parties to it would pay one third of the amount when 
it fell due. The plaintiffs had no knowledge of this agree
ment when they indorsed and discounted the note, but they 
were told of it by D. M. Blackwood about the time the note 
fell due.

( >11 the gth of November, 1897, the defendant sent the 
plaintiffs a cheque for $1166.67, to apply on account of the 
note and which the letter said, “ must be understood to 
clear 11s. ** As the cheque however, was noted to be “ in 
full of note, $3500 ", the plaintiffs did not cash it, but they 
drew a sight draft on Percival for the $1166.67, attaching 
the cheque to the draft, and they discounted the draft at the 
Bank of ( )ttawa.

Then, according to the evidence of William Blackwood, 
one of the plaintiffs, I). M. Blackwood gave them his note 
payable to their order for $2000 and cash sufficient, with 
the proceeds of the discount of this note and the draft on 
Percival, to make up $3500; and the plaintiffs indorsed and 
discounted the note and they paid the Bank the $3500 and 
took up the note.

Percival paid the draft on him, but the $2,000 note of 1). 
M. Blackwood was not paid by Blackwood when it came 
due, and after having renewed the note several times the 
plaintiffs paid the Bank the $2000 in October. 1898. and 
charged the amount to D. M. Blackwood in their books.

1). M.«Blackwood has not paid the $2000 or any part of 
it, and on the 24th of February. 1900, the plaintiffs began
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this action against the defendant to recover the balance of 
the note for $3500, which in the statement of claim they 
allege to be $2333.33 and they claim interest at 6 per cent 
since the 8th of November, 1897.

The plaintiffs in their statement of claim have not taken 
into account the money that 1). M. 1 Hack wood paid them on 
account of the note; and if they are entitled to recover, it 
will be for $2000 only and interest.

It was urged that the inference which should be drawn 
from the evidence is, that it was I). M. Blackwood and not 
the plaintiffs who paid the Bank and took up the note on 
the 8th of November, and that the plaintiffs cannot there
fore claim to be the holders of the note.

1 am satisfied, however, that it was the plaintiffs who 
paid the Bank and took up the note.

Sufficient funds to meet the note not having been pr >- 
vided by the parties liable, and the plaintiffs wishing to 
avoid paying the $2000. and expecting probably that the 
money would shortly be forth coming, it was reasonable 
enough that they should take 1). M. Blackwood's note for 
the $2000 and indorse and discount it, and with the pro
ceeds and the money they had in hand pay and take up the 
note sued on. This is what William Blackwood says was 
done, and 1 do not doubt his evidence.

Then, when it was seen that there was no likelihood of 
the $2000 being paid, the plaintiffs paid the amount them
selves. and charged it to D. M. Blackwood's account in 
their ledger. The credit of $3000 that appears in this ac
count represents nothing, and the entry was made in error 
or by mistake, and 1). M. Blackwood has paid nothing on 
account of the $2000.

When the plaintiffs took up the $3500 note they retained 
it ; there was no agreement that the note for $2000 was to 
he taken in discharge of the other note : And, if the liability 
of the defendant to the plaintiffs is the ordinary liability of 
the maker of a promissory note to the holder of it. 1 can
not see that anything that the plaintiffs have done has ex
tinguished that liability.
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The defence, however, is raised, that, as to the balance 
of the note which is unpaid, the liability of the defendant 
to the plaintiffs was that merely of a surety for the pay
ment of the shares of the $3500 that Campliell and I). M. 
I’.lackwood should have paid, and that after the note came 
due the plaintiffs by giving time to I). M. Blackwood or 
Campbell discharged the defendant from further liability.

And to meet the provision in the Queen's Bench Act. 
1895, sec. 39, s-s. 14, that while a surety shall he entitled to 
set up giving of time to the principal debtor as a defence 
“ the same shall lx* allowed in so far only as it shall be 
shown that the surety has thereby been prejudiced, " it is 
alleged that the defendants were thereby prejudiced to an 
amount greater than the plaintiffs’ claim by being induced 
to alter their position with relation to the said l). M. 
I Hack wood and George H. Campbell in that they paid to 
each thereof a large sum of money, and that they handed 
over and released to the said D. M. Blackwood a large 
quantity of goods, and in that they were induced to settle 
the accounts between them and the said D. M. Blackwood 
and George H. Campbell. The only evidence there is in 
support of this defence is that of Percival himself, and 
what he says is, that when he and D. M. Blackwood and 
Campbell met in Montreal in November, 1897, Blackwood 
and Campbell represented to him that the note in question 
and all other liabilities in connection with the building had 
been paid, and that he owed them $1630 on the settlement 
of the accounts, and that, having absolute confidence in 
them, he accepted their word and paid them that amount.

At this time, too. he and Blackwood agreed to release 
Campbell from “ all obligations which may have been in
curred and exist. " in respect of the agreement of the 4th 
of August 1897; but it is not explained why, if all these 
obligations had been settled, a release was considered 
necessary.

When the plaintiffs indorsed the note, they had no 
knowledge, so far as is shewn, that the obligations of the 
several parties among themselves were otherwise than as 
they appeared on the face of the note; but shortly before, 
or at the time the note fell due, they were told by D. M. 
Blackwood that each of the three parties on the note had 
agreed to pay one third of its amount.
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Whether the receipt of this information by the plaintiffs 
had the effect of changing the apparent liability of I’erei- 
val on the note, and of making him, when he had paid his 
own share of it, only surety to the plaintiffs for the pay
ment of the shares of the other two parties, and, if it had 
this effect, whether what took place between the plaintiffs 
and I). M. Blackwood amounted to a binding agreement 
to give him and Campbell, or either of them, time for the 
payment of their shares, are questions that I do not find it 
necessary to consider.

For, even if it were clear that the defendant was a 
surety, and that the plaintiffs gave time to Hlackwood and 
Campbell, I think the defendant has not shewn that he has 
been prejudiced by the giving of time.

In Swire v. Redman, i Q. B. 1). 536, Lord Cockburn 
spoke of the rule that the giving of time by the creditor to 
the principal debtor released the surety, as one that was not 
consistent either with justice or common sense, and in 
Oriental Financial Corporation v. Overend, L. R. 7 Ch. 
142. Lord Hatherley spoke of the suggestion having been 
made that it would have been better if the Courts had de
cided ab initio, not that the surety should be absolutely 
released, but the lie should be put to prove his injury, and 
be allowed damages for any injury he might have Sustained 
by time having been given : and it is practically this sug
gestion that has now been embodied in the Queen's 
Bench Act.

In Samuel v. Ilowarth, 3 Mer. 272, Lord Eldon said that 
the reason of the rule that a surety is discharged when the 
creditor gives times to the debtor is “because the creditor by 
so giving time has put it out of the power of the surety to 
consider whether lie will have recourse to his remedy 
against the principal or not, and because he in fact, cannot 
have the same remedy against the principal as he would 
have had under the original contract. "

And he adds “ The creditor has no right,—it is against 
the faith of his contract.—to give time to the principal, even 
though manifestly for the benefit of the surety, without 
the consent of the surety- "
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And if the creditor did violate the right of the 
surety the penalty was that he forfeited his whole 
remedy, without regard to the question whether the 
extension of time was for the benefit of the surety or not. 
Hut now, what would seem to be the just principle to 
jVrevail is that if the surety can shew that he has been preju
diced by the giving of time he is entitled to compensation 
from the creditor for his loss. The onus of proving that 
he has been prejudiced must rest on the surety, and. as I 
understand the Act, he must shew that he has suffered 
pecuniary loss or damage as the reasonably direct and na
tural result of the creditor having given the extension of 
time, and the defence will avail him to the extent of the 
loss or damage he can prove.

It will be found, I imagine, that few cases will occur in 
which sureties will he able to establish actual loss or da
mage under this defence, and l think the defendant has 
failed to establish any in the present case.

He paid the money to I Hack wood and Campbell and 
executed the release, because, as he says, he believed their 
statement that they had paid the note and the other liabi
lities of the concern.

Hut how are the plaintiffs responsible for this mis-state
ment ?

They were under no obligation to have notified him that 
the balance of the note had not been paid ; and. as far as I 
can see. there was no connection whatever, direct or indi
rect, between the arrangement the plaintiffs made with 1). 
M. Hlackwood, and the loss or prejudice that the defendant 
complains of.

I think the plaintiffs are entitled to have judgment for 
$2000. interest and co<ts. Interest is claimed from the 8th 
of November, 1897. the due date of the note, but, it would 
seem that as long as D. M. Blackwood's note was carried 
in the Hank he paid the discount on it. and the plaintiffs 
are entitled to charge interest, therefore, only from the time 
they paid the Hank and took up this note, 21st of October,



The defendant appealed.

C. P. Wilson and G. A. Elliott for the plaintiffs.

H. M. Howell K. C. for the defendant.

5th July. 1902:

The judgment of the Full Court was delivered by: -

Kill am, V. J. — The questions involved seem to he 
almost wholly questions of fact. But l agree with Mr 
1 lowell(counsel for defendant) that the case is one in which 
an appellate court has a very free opportunity to draw the 
necessary inferences unembarrassed by the opinion of the 
trial Judge. There is only one qualification to be made in 
this respect. Mr Justice Bain has indicated his view that 
the evidence of Mr William Blackwood is to be relied on 
and there is nothing in the case to warrant 11s in acting 
upon a different view.

The point that has been most strongly urged upon us 
now is that the note sued upon was satisfied as between the 
plaintiffs and the defendant when it was retired by the 
plaintiffs at maturity.

And upon this point the main question seems to be the 
question of fact, whether the note of $2000 made by I ). 
M. Blackwood was furnished and received with the intent 
that it or its proceeds should go as a satisfaction of the 
note on behalf of himself or himself and his associates, or 
merely as a means of enabling Blackwood Bros, to raise the 
banker, and that he ( William ) could sue Geo. Percival 
as indorsers.

According to W Blackwood there was no under
standing between him and 1). M. Blackwood when he 
took the note except that “they” — presumably D. M. 
Blackwood. Campbell and Percival — would pay the 
banker and that he (William) could sue Geo. Percival 
and Co.

VOI. I.] BLACK WOOD V. IT. IB IVAL.

Apparently it was William Blackwood who retired the

9
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$35°° ,lotc at the Bank, and he states that he was asked at 
the time if they should mark it paid, and that he said “No".

Prima facie this was not a payment or satisfaction by or 
on behalf of the makers, hut by Blackwood Bros, on their 
own account, leaving them the holders of the note, and en
titled to recover against the makers.

1 do not overlook the various circumstances which Mr 
Howell has so fully pressed upon us as raising the inferen
ce that the $2000 note or its* proceeds were received and 
used as payment by D. M. Blackwood for himself and his 
associates, but I cannot think them sufficient to warrant 
the inference.

I do not think that the letter of D. M. Blackwood to the 
defendant can be taken as evidence against the plaintiffs. 
Blackwood Bros, were dealing with D. M. Blackwood as 
representing himself and his associates, and in leaving it 
to him to explain the circumstances to his associates, and 
in expecting him to do it, they did not make him their agent 
for the purpose. His explanation was a matter between 
himself and his associates, and no part of the transaction 
between the plaintiffs and I). M. Blackwood.

Another important point is, whether the course of the 
plaintiffs, their drawing as they did for the defendant's 
third share without explanation, was calculated to induce 
the defendant to believe that the note had been paid and 
satisfied as between him and the plaintiffs, and to act upon 
that oelief.

But I do not think that this was the case. At best the 
circumstances were equivocal, and the mere fact that the 
plaintiffs did not accept the cheque as it was, hut sent back 
a draft, was calculated to make the defendant at least doub'" 
ful of their intention. Upon the defendant’s evidence 1 
think that he must he taken to have relied and acted on the 
representations of his own associates.

1 agree so fully with what Mr Justice Bain has said upon 
the other points that I do not consider it necessary to add 
anything respecting them.
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I would dismiss the appeal with costs.

Appeal dismissed into costs.

Solicitors for the Plaintiffs : Ewart, Fisher and Wilson.

Solicitors for the Defendant : Howell, Mathers and 
Howell.

[IN THE SUPREME COURT OF CANADA.]
Bkpork SIR HKNRY STRONG, C.J.. AND SHDGWICK, GI- 

ROVARf), DAVIHS and MILLS, J. J.

THE UNION STEAMSHIP COMPANY OF BRITISH COLUMBIA
(Defendants' Appellants

GORDON DRYSDALE ( Plaintiff) Respondent

(ON API'BAI. FliOM THE 6VVRKME COl'RT OK BRITISH COI.VMRIA)

Carnet•—Bill of lading— Time limited for notice ot loss— 

Implied warranty of seaworthiness— Construction of con
tract.

A hill of lading contained certain provisions limiting the liability of 
the carrier, and concluded with a clause to the effect that all claims 
for damage to or loss of goods should he made within one month 
from the date of the hill of lading. The goods were damaged, the 
injury being caused by the uuseaworthiness ot the vessel, hut the 
demand for compensation was not made within the stipulated

Held, that the contract between the parties was such as to cover all 
the time from the hour of the delivery of the goods by the shipper 
to the shipowner, irrespective of the time when the goods were 
actually loaded 011 the vessel ; that the implied warranty ot sea
worthiness was, therefore, not antecedent to the hill of lading, and 
that consequently the conditions contained* in that instrument 
applied, and the claim for compensation should have been made 
within one month.

Judgment of the Supreme Court of British Colombia (see 1 Can. 
Com. Cases, 154 or S B. ('. Rep. 228) reversed, Mills, J.,dissenting.

The plaintiff on 5th June, 1899, shipped on defendans’ 
steamer, The Cinch, six cases of dry goods, to be carried
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from Vancouver to Skagway. The bill of lading con
tained, in addition to various paragraphs limiting the 
owners' liability, the following clause:

“ It is expressly agreed that all claims against the said 
steamer or her owners for damage to or loss of any of the 
within merchandise must be presented to the master or 
owners thereof within one month from date hereof ; and 
that after one month from date hereof no action, suit or 
proceeding in any court of justice shall he brought against 
the said steamer or the owners thereof for any damage to 
or loss of said merchandise; and the lapse of said one 
montli shall be deemed a conclusive bar and release of all 
right to recover against said steamer or the owners thereof 
for any such damage or loss. ”

The goods were damaged by reason of the unseaworthe- 
ness of The Cutch. and plaintiff made a claim for compen
sation, hut not withim the period of one month from the 
date of the bill of lading.

Plaintiff subsequently brought an action, which, at the 
trial before Irving J., was dismissed. On appeal to the 
Supreme Court of British Columbia this decision was re
versed, ami judgment was given in favour of the plaintiff, 
—McColl C. J. dissenting.

The defendant appealed.

7th and 8th March, 1902: —

Davis K. C. for the appellants.

Sir C. H. Tupper K. C. for the respondent.

15th May, 1902:—

The judgment of the majority of the Court was delivered 
by:

DAVIES J. — The sole question argued before us was 
whether the 10th clause of the Shipping Receipt which
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contained the contract between the parties applied s » as to 
exempt the carriers from liability for having provided an 
unseaworthy ship in which to carry the plaintiff’s goods. 
It is a pure question of construction. The learned coun
sel for the appellant, Mr Davis, based his argument upon 
the ground that if the warranty of seaworthiness had been 
expressly written in the contract the limitation of time 
within which suit was to be brought for damages sustained 
by the shipper would necessarily apply, and he argued that, 
a fortiori, the limitation must be held applicable to an 
implied warranty. Sir Hibbert Tupper, for the respond
ent, in whose favour the judgment of the court below was 
given, contended that the implied warranty of seaworthi
ness was a duty or obligation cast upon the shipowner 
outside of and independently of the contract and not 
affected or controlled by its provisions, the limitations of 
which only came into force when a seaworthy ship had 
been provided.

The learned judges of the court below felt themselves 
bound by what they held to be the decisions of the courts 
in England, specially in the cases of Steele v. The State 
Line Steamship Co. (3 A. C. 72). The “Maori King” 
v. Hughes ( I 1895], 2 (j. B- 550), and Tattersall v. National 
Steamship Co. (12 Q. B. D. 297). But with every 
deference to the opinion of these learned judges, 
I am of opinion that these cases are clearly distinguishable 
from the one now before us. In all those cases it will be 
found that the actions were brought upon bills of lading 
which began to operate when and after the cargo was 
placed on board ; and as was said by Lord Justice Smith in 
the quotation from his judgment in the case of The 
“ Maori King ’’ made by Mr Justice Martin :

“ The exceptions in the bill of lading will apply after the 
ship sets sail. There are exceptions during the voyage 
when, if any of the matters mentioned take place, the ship 
owner is not liable. But if there is. as I think there is, an 
implied warranty that the machinery shall be fit for its 
purpose when the ship sets sail, then the exceptions do not 
apply and are no answer to a claim by the owner of the 
goods founded on the original unfitness of the machinery.”

4
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Now 1 do not presume to question that the above extract 
contains a correct declaration of the law as applicable to 
the document the learned judge had before him. That law 
is too well settled by a long and well known line of cases 
beginning with Steele v. The State Line SS. Co. (3 A. C. 
72), to permit of doubt being cast upon it. But does it apply 
to the contract we have before us? Is this shipping receipt 
which contains the contract between the parties on this 
appeal one which applies only when and after the ship sets 
sail? I think not. 1 think it was intended to c. ver and did 
cover all the period of time from and after the delivery of 
the goods by the shipper to the shipowner, even if that pe
riod should be partly anterior to the loading of the goods 
aboard the ship in which they might be placed. It reads 
as follows:

UNION STEAMSHIP COMPANY OF BRITISH COLUMBIA, LIMITED.

No. Vancouver. B. C., June 5th. 1899.

From George V. Fraser, to be shipped 011 board the 
Union Steamship Co’s (Ltd) steamer Cutch, whereof 
Capt. Newcombe is master, or on board any other steamer 
of the company, or on board of any steamer the company 
may employ, the following property in apparent good 
order, except as noted, (value, weight, contents and con
dition, being unknown to said master), marked as indicated 
below, to be delivered to S. 1’. Brown, in transit to Dawson, 
for George V. Fraser or assigns, care

subject to the conditions printed on hack of this receipt. ”

litre follows a description of the property.
The 10th clause of the conditions, printed on the back of 

this receipt and on the construction of which the dispute 
arises, reads:

“It is expressly agreed that all claims against the said 
steamer or her owners fur damage to or loss of any of the 
within merchandise must be presented to the master or 
owners thereof within one month from date hereof ; and
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that after one month from date hereof no action suit or 
proceeding in any court of justice shall be brought against 
the said steamer or the owners thereof for any damage to 
or loss of said merchandise; and the lapse of said one 
month shall be deemed a conclusive bar and release* of all 
right to recover against the said steamer or the owners 
thereof for any such damage or loss. ”

Now when does the liability of the steamship company 
arise under this receipt? Clearly not from the sailing of 
the ship on board of which the goods might be loaded, or 
from the loading of the cargo aboard, but from the receipt 
of the goods. They were received by the company to be 
shipped on board one or other of their ships as soon as rea
sonably possible. They might remain for sometime in the 
warehouse of the company before being shipped. Would 
not the liability of the company attach from the moment 
they received the goods? Clearly in my opinion it would. 
The cases, therefore, which were cited and relied upon hv 
the respondent, and which were each and all bases, upon tile- 
proposition that the liability of the shipowner on the resp
ective bills of lading, on which the several actions were 
brought., did not attach until after the loading of the goods 
aboard the ship, cannot apply to the case of this ship
ping receipt, where the liability began the moment the goods 
were received by the shipowner. The conditions limit the 
company’s liability very much. The condition preceding 
the one as to the time within which any suit must be 
brought declares (inter alia) that, in consideration of the 
goods being carried at a reduced rate, the shipper himself 
accepts all responsibility for the safe keeping and carriage 
of the goods, and agrees to hold the company absolved and 
discharged from delays, damages or losses, from whatever 
cause arising, including delays, loss or damage arising 
through negligence or carelessness, or want of skill of the 
company’s officers, servants or workmen, but which shall 
have occurred without the actual fault or privity of the 
company.

It was argued, with some force, that this exempts the 
company from all liability except that arising from their 
own actual fault or privity, and that they were practically
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liable for little or nothing beyond their liability to provide 
a seaworthy ship on which to load the goods, or a suitable 
warehouse in which to keep the goods till shipment, and 
that the next clause, limiting the time for bringing an 
action, in cases where there was a liability, was practically 
confined to just such a case as this is. viz. failure to provide 
a seaworthy ship. 1 »ut without placing too much reliance 
on that argument, I desire to base my decision upon the 
construction f give to the shipping receipt sued upon, and 
holding, as 1 do, that the shipowner's liability under this 
contract arises from the moment of the receipt by him of 
the goods ond that, if the goods were damaged though his 
privity or default alter such receipt and before they were 
loaded he would be liable, it follows that his obligation or 
duty, afterwards, to load the goods aboard of a seaworthy 
ship is a subsequent and not an antecedent duty or obliga
tion. that it is such arising out of the contract made and 
not independently of it, and being so is within, and covered 
by the limitation of the 10th clause as to the time within 
which a suit may be brought.

Mills J. gave a dissenting judgment.
Appeal allowed into costs.

Solicitors for the Appellants : Davis, Marshall, and 
Macneill.

Solicitors for the Respondent : Tupper. Peters and Gil- 
mour.

Editor's Notes:—

The judgment given by the Supreme Court of British 
Columbia in this case was reported at 1 Canadian Com
mercial Cases, 154, — a note being also given (ib. p. 165) 
of the cases bearing on the point.

The judgment of the Supreme Court of Canada has 
already been reported in the official reports of that court 
(see. 32 S. C. R. 379. ). But the head note appears to be 
somewhat misleading . Aftir setting forth that the bill of
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lading in question provided that all daims for damage or 
loss would be barred if not made within one month from 
its date, it continues: “Held... that this limitation applied 
to a claim for damage caused bv unseaworthiness of the 
steamer.” From this it might well he inferred that the judg
ment of the Supreme Court was contrary to that rendered 
in Steel v. State Line Steamship Co. ( 1877 ) 3 \. C.. y 2. 
and subsequent English cases. From the judgment itself, 
however, it appears that what was really decided was that 
the particular facts of the present case did not bring it 
within the scope of those decisions, that in the present ins
tance the terms of the contract were such that the liability 
of the carrier thereunder arose not upon the sailing of 
the vessel (as in the English cases referred to) but upon 
the delivery of the goods to him. — and that, therefore, the 
limitations contained in the contract took effect from that 
moment, — the implied warranty of seaworthiness thus 
being in no way antecedent to the bill of lading.

[IN THE EXCHEQUER COURT OF CANADA ] 
Bkhork rvrbidgk, j.

HAMBLY

ALBRIGHT & WILSON Limited!

Patent for invention — Effect of importation and non — 
manufacture—Section 37 of The Patent Act as applied 
to a “ process. ”

1. —Tlio pat nteo of any invention is only in default for tiie non 
manufacture of his invention when there ia a demand for the same 
which he hua not met, or when any person wishing to uao the same 
hits been unahlo to get it at a reasonable price.

2. —Where the invention i< a process the patentee complies with the 
requirements of the Patent Act if ho is prepared to permit the 
same to be used by anyone for a reasonable compensation.

1 the case of an article made according to the patented process 
being imported, section37 of the Patent Act only verniers the patent 
void as regards the interest of the person so importing the article 
or causing it to be imported ; and importation by a licensee will not 
affect the interest of the owner.
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Action for a declaration avoiding Canadian letters patent 
No 05(198 (a process for the manufacture of phosphorus) 
upon the grounds that there had been an illegal rc-issue, 
that there had been an importation contrary to the terms of 
section 37 of The l'aient Act, and that the patentees had 
not manufactured in accordance with the provisions of that 
section.

After the first bearing (15 and iO January. 1901) the 
Judge of the Exchequer Court, on 9 March. 1901, finding 
that there had been an importation, directed a reference to 
determine the interest in the patent of the person at whose 
instance such importantion had been made. The referee re
ported. (28 January. 1902 ), that at the date of the importa
tion that person ( Headman ) had rto interest whatever in 
the patent.

Upon motion to confirm the report of the referee, the 
merits of the case were again gone into by counsel.

Henry Aylen K. C. and A. W. Duclos for the plaintiff.

I:. S. Macletinan K. C. and C. A. Duclos for the de
fendants.

20TII Maik 11. 1902-

The Judge of the Exchequer Court gave the following 
judgment : —

The action is brought to obtain a declaration that lettcrs- 
Ilatent number 65,61)8 are null and void on the grounds ( 1 ) 
that the re-issue was made contrary to law and is bad; (2) 
that there has been an importation of the invention con
trary to the provisions of section 37 of the Patent Act ; and 
(3 i that there has been a failure to manufacture in accord
ance with the terms of that section.

With regard to the first ground on which the declaration 
is asked, it appears to me that the commissioner had juris 
diction to grant the re-issue, and that his decision should 
be accepted as conclusive of the questions now raised as to 
the re-issue.— (The Alter Incandescent Light Manufact
uring Co. vs. OT.rien. 5 Ex. C. R.. 2831.
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With regard to the third ground on which it is sought to 
impeach the patent, it is certain that neither the patentee, 
nor his assignee, the Phosphorous Company, nor the de
fendants, its licensees, ever had any intention of manufactu
ring phosphorus in Canada in accordance with the process 
for which the patent was issued, or otherwise. This is 
clear from the evidence of Mr John William Wilson, a 
director of the defendant company, taken under commis
sion. He states that from a manufacturer's point of view 
the consumption of phosphorus in Canada has never been 
sufficient to justify the defendants in putting up works to 
work the Readman patent for Canada alone ; that they 
believed they were well enough placed by their own works 
not to do so. although they had been pressed once or twice 
by the Phosphorus Company to do so. By the expression, 
“ our works ”, which Air Wilson uses, 1 understand him 
to mean the defendants’ works in England, and possibly 
also those that were put up in the United States at Niagara 
by the Oldbury Electro Chemical Company, to which the 
defendants in some of their letters refer as “ their works 
Mr Wilson also stated that obviously it would be no ad
vantage to the defendants to manufacture in Canada unless 
there was a demand there ; that they preferred to supply 
Canada from their other works ; and that up to the end of 
i8(/) they supplied the Canadian trade from England with 
phosphorus manufactured under their process chemically, 
which had nothing to do with the patent in question.

By the 37th section of the Patent Act, the provisions of 
which constituted one of the conditions on which the patent 
was granted, it is provided that the patent, and all the 
rights and privileges thereby granted, shall cease and de
termine, and the patent shall Ik* null and void, at the end of 
two years from the date thereof, unless the patentee or his 
legal representatives or assignees, within that period, or any 
authorized extension thereof, commence, and after such 
commencement continuously carry on in Canada the cons
truction or manufacture of the invention patented in such a 
manner that any person desiring to use it. may obtain it. 
or cause it to be made for him at a reasonable price at some 
manufactory or establishment for making or constructing 
it in Canada. Now this provision presents the difficulty 
that the language used is not apt or appropriate where the
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invention is an art or process, as it may be. Une does not 
construct or manufacture a process, and no one can obtain 
a process or cause it to be made for him at a manufactory 
or establishment. In the present case the phosphorus 
made by the process for which the patent issued is the same 
as that made chemically. The invention is useful because 
phosphorus may be made more cheaply in the way dis
covered by the patentee. The only advantage that can 
possibly accrue to the people of Canada, for the grant 
given, is that, during its existence, they may get phospho
rus cheaper than they otherwise would, and that after the 
grant has terminated the invention may be free to all. The 
oidy way that advantage could be secured in the present 
case, without allowing the importation of phosphorus 
made in accordance with the process protected by the 
patent, would be to impose upon the patentee or his assig
nees the obligation to make it, or cause it to be made in 
Canada, according to that process, so that anyone desiring 
to do so could obtain it at a reasonable price. But, as 
stated, there is the difficulty, and it it a real one, that Par
liament has not so provided in apt and clear terms.

Then there is this further difficulty that in earlier cases 
arising upon this provision it has, in substance, been held by 
Dr Taché and others that a patentee is not in default for 
not manufacturing his invention unless or until there is 
some demand for it with which he has failed to comply ; 
unless some person has desired to use or to obtain it, and 
has been unable to do so at a reasonable price; and that 
where the invention is a process only, the patentee satisfies 
the statute and the condition of his patent by being ready 
to allow the process to be used by anyone for a reasonable 
sum—(Barter vs Smith, 2 Ex. C. R. 455; The Toronto 
Telephone Manufacturing Company vs The Bell Tele
phone Company of Canada. 2 Ex. C. R. 524). Now, Dr 
Taché’* views atv entitled to great consideration, and 
whether one agrees therewith or not, he cannot get away 
from the fact, on which Mr Maclennan relies, and to which 
I alluded in the Anderson Tyre Company, of Toronto. Li
mited vs The American Dunlop Tire Company (5 Ex. C. 
R. too) that these provisions of the Patent Act have since 
his decisions been re-enacted on several occasions without 
anything to indicate any dissent by Parliament from the
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view that had been taken of such provisions. 1 do not 
myself profess to be satisfied with the result as illustrated 
by the present case, in which the only use made of the 
patent has been to aid the defendants in holding in their 
hands the trade in phosphorus within Canada, without 
any intention of manufacturing phosphorus here, or of 
giving the people of Canada the advantage of having it 
made by the cheaper process for which the patent was 
granted. Hut the construction put upon the provision in 
question has been received and acted upon for too long to 
be now disturbed, except by an amendment of the provi
sion, if Parliament should deem any amendment necessary. 
Accepting the construction that has been put upon this 
provision imposing on a patentee the obligation to manu
facture to be correct, the defendants here are not in 
default.

Then as to importation contrary to the statute, one case 
of the importation of phosphorus made bv the process for 
which the patent was granted has been made out, with 
which the defendants were connected, 1 think, in such a way 
that it can with propriety lx- said that tlx-y caused the im
portation to be made. I am also of the opinion that the 
importation of phosphorus made according to the process 
mentioned is, within the meaning of the 37th section of the 
Patent Act, an importation of the invention. Hut that 
does not make the patent void ; but void only as to the inte
rest of the person importing or causing to be imported. At 
the time of the importation proved in this case the legal 
title to the patent was in Dr Readman, while the Phospho
rus Company was the beneficial owner, subject to an ex
clusive license to the defendants to manufacture phos
phorus in Canada upon, among other terms, one for the 
payment of a royalty of one penny per pound on all phos
phorus so manufactured. Afterwards, and lx-fore this 
action was commenced, Dr Readman, at the request of the 
Phosphorous Company, assigned the patent to the defend
ants. By that assignment, which was made on the 26th of 
May, 1898, the legal title to the patent was vested in the 
defendants, and the license became merged therein. Appa
rently, this was done for the mutual convenience of the 
Phosphorus Company and the defendants, and without any 
intention by the former to give up its claim to the royalty
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?mi any phosphorus manufactured in Canada. This action 
is brought to have the patent declared null and void, which, 
under the circumstances, cannot be dome, and even if it 
were thought that some other relief than that prayed for 
might be granted, nothing would be gained by declaring 
the patent void as to the defendants' interest at the time of 
the importation mentioned; for that would be to still leave 
them the owners of the patent either in their own right or 
in the right of the Phosphorus Company.

There will be judgment for the defendants, and they will 
be allowed their costs, except those of the reference to the 
registrar, in respect of which each party will bear his own 
costs.

Solicitors for the plaintiff: Aylen and Duclos.
Solicitors for the Defendants: lÿlacMaster, Maclennan 

and Hickson.

Editor's Notes:—

According to section 23 of The Patent Act, the Com
missioner of Patents may accept the surrender of a patent 
and cause a new one to be issued in accordance with an 
amenddd description and specification “ whenever any 
patent is deemed defective or inoperative by reason of in
sufficient description or specification, or by reason of the 
patentee claiming more than he had a right to claim as 
new ”, provided that such error arose from mistake or 
accident, without any fraudulent intention.

In the case of The Auer Incandescent Light Manufact
uring Co. v. O'Brien (1807) 5 Ex. C. R., 243, the question 
came up whether the fact that the Commissioner made such 
re-issue was conclusive, or whether, after the same had 
been made, it was possible to contend that the case was not 
one falling within the purview of section 23. The point is 
dealt with at some length in the judgment (ib, p. 283 et 
seq.), and it was held that such action on the part of the 
Commissioner was conclusive,—such re-issue not being 
open to review.
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The case here reported is of some importance as illus
trating the difficulty of interpreting some of the provi
sions of The Patent Act when the invention in question 
is a process.

In the report of this case in the Exchequer Court Re
ports (7 Ex. C. R. 363), there is. apparently, a typogra
phical error in the second paragraph of the head-note,— 
“ section 31 " should he “ section 37 ".

UN THE SUPERIOR COURT OF THE PROVINCE 
OF QUEBEC].

Before CURRAN, J.

DUNENBERG ET AL

MENDELSOHN ET AL

Promissory note—Insolvency of endorse•—Pi fit of Curator to 
waive p> otest.

An endorser of a promissory note who, before the maturity of the 
same becomes insolvent, is nevertheless entitled to protest as 
required by section 51 of the Bills of Exchange Act, 1890, and the 
curator to the insolvent estate has no power to waive protest, that 
being a right attaching to the insolvent personally. If, therefore, 
the curator undertakes to waive prote-t of his own accord, the 
holder of the note will lose his recourse against the endorser.

The facts of this case are set forth in the judgment.

S.-W. Jacobs, for the Plaintiffs.
R.-G. de Lorim ier, for the Defendant.
1st. November, 1902.

Curran, J.
Defendants have been sued upon a promissory note dated 

at Montreal, 22nd August. 1901, payable on the 1st of Jan
uary, 1902, at the Dominion Bank here, made by M. Men
delsohn and endorsed by the other defendant, Moses Men-
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delsolm, for a balance due of $291.64. Moses Men
delsohn, the endorser, went into insolvency, and Alexander 
Desmarteau was appointed curator; the latter waived pro
test, the note having been filed with him when it became 
due. Defendant, Moses Mendelsohn, met the action by 
two pleas, one an inscription-in-law, and the other a plea 
to the merits. Both issues were referred to the trial court. 
Defendant contends that he owes plaintiff nothing under 
the note, inasmuch as lie was not duly protested, as requir
ed by section 51 of the Bills of Exchange Acc of 1890, 
53 Victoria, cap. 33. Further, that it does not appear that 
the curator Alexander Desmarteau was in any way author
ized to waive protest, and that no order of a judge was ob
tained by him, upon advice of the creditors or the inspec
tors of the estate. He contends that this right of nomina
tion is purely personal to the endorser, that he never gave 
bis authorization to the curator to waive protest on his 
behalf, and that, as a consequence, he is discharged from all 
obligation to pay the note or any part of it.

Plaintiff replies that the curator was fully empowered 
in his quality to waive protest on defendant’s behalf. This 
is a question of considerable importance. In support of 
this contention plaintiff cites tne case of Bountin vs Can- 
tin, R. J. Q.. 12 S. C.. p. 186, in which we found the fol
lowing statement : —

“ In the present case the curator had given a waiver of 
protest which he had a right to give, it being a matter of 
pure administration. ”

He also refers to the American and English Cyclo
pedia of Law. vol. 4. of second edition, page 454. 
but the quotation is against his pretension : “ By
whom waiver may be given. It has been stated as a gen
eral rule that the declaration which is to operate as a 
waiver of demand, protest, or notice, must be the act or 
declaration of the person entitled to take advantage of 
these formalities, since to permit the acts or statements of 
another to have this effect would be a solecism. ”

Other authorities have been cited by plaintiff, but they do 
not seem to have any application to the point now in contes-
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talion. The question at issue is: Had the curator tltv right 
to waive protest on behalf of the insolvent endorser? The 
scope of the creditors' functions are defined, first, by art
icle S/u of the Code of Procedure, which is invoked by 
both plaintiff and defendants : “ The curator takes posses
sion of all the property mentioned in the statement, as 
well as iff the debtor's books of account ami titles of debt, 
and administers the property until it is sold or realized in 
the manner hereinafter mentioned. He has in like manner 
a right to receive, collect and recover any other property 
belonging to the debtor, wliicl) the latter has failed to in
clude in his statement, except such as is bv law exempt 
from seizure." 2nd. by article 877: "The curator 
may, with the leave of the judge, upon advice of the cred
itors and inspectors, exercise all the rights of action of 
the debtor and all the actions possessed by the mass of 
the creditors." It appears to the court th.at the administra
tion of the curator under article 870 is confined to that of 
the property. until it is sold and realized upon according 
to tin rules laid down, whilst under article 877 there is 
no room for doubt that he needs the leave of the judge 
upon the advice of the creditors or inspectors. The right 
to waive protest on behalf of the creditors generally might, 
perhaps, lie conceded to the curator, but the court cannot 
find authority anywhere enabling him to waive on behalf 
of the insolvent endorser. This view is liorne out by C.i- 
rottard on Hills and Notes, under section 49, at page 153, 
as follows: — “By the English Act it is provided that, 
where the drawer or endorser is bankrupt or insolvent, 
notice mav lie given either to the party himself or to the 
trustee. But as there is no insolvency law in Canada, 
that provision was left out by the Canadian Parliament. 
Notice of dishonor, in such a case, should always Ik* given 
to the party himself, and if a trustee be appointed to his 
estate under the provincial laws, it would be prudent to 
repeat it to the trustee. ”

By section 51 of the Bills of Exchange Act, defendant, 
to lie held responsible on this note in question as 
an endorser was entitled to a notarial protest. That 
right he admittedly did not waive: it is a right per
sonal to himself, and whilst the curator to his estate 
has power to administer his property, under the terms of the
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article cited, it cannot he contended validly that lie lias any 
right to deprive defendant of any of the privileges conferred 
upon him by a special statutory enactment. The different 
articles of the Code of Civil Procedure all tend to 
establish that the curator is the representative of the mass 
of the creditors, lie administers the estate in their in
terests. When the insolvent debtor has rights they are 
carefully safeguarded, and the curator is not allowed to 
tamper with them of his own motion. Thus we find in art
icle 879 of the Code of Civil Procedure that as regards the 
sale of immoveables, the judge may order how the 
same are to he sold, upon application made to him 
by the curator authorized by the inspectors, ‘or upon 
petition of an hypothecary creditor, “ after notice t*» 
the debtor. ” The law foresees that the debtor may 
have something to say on his own behalf, and. there 
fore, it provides that he shall have notice. I11 the pre
sent instance it is admitted that the insolvent endorser was 
in no way consulted as to the waiver of a protest without 
which his liability ceased. There was no order of any 
judge, even if such order could avail for anything beyond 
the interest of the mass of the creditors, and under these 
circumstances it appears to this court that plaintiff has lost 
his recourse, and his action is dismissed with costs.

Solicitors for the Plaintiffs : Jacobs, Patterson & Gak- 
XKAV.

Solicitors for the Defendant : Demurs & de Porimier.

Editor's Note:—

This case has now been taken to the Court of Review. 
The notes will therefore he held over until judgment has 
been given by that court.

35<>
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UN THE SLTKEME COURT OF CANADA).
Ki.i OKI-. TASCHEREAU. SKDGKWICK, GIROUARI), DA VU S 

anu Mil.DS, JJ.

BROPHY Defendant) Appellant

THE NORTH AMERICAN LIFE ASSURANCE CO. Plaintilte.
R- spondents

(on aitkai. from thk cot rt of M'pkal ion Ontario)

1'oltcy of life insm a/ue-Lack of incurable interest. 14 G'< <>., 
Ill ta48—Action for cancellation—Return of p>ent/uni,

A policy of insurance vias issued by an insurance company upon tlie 
life ofC, the premiums being paid by 1$, who, at the same time, 

bought from tin* same company an annuity, the entire proceeds of 
which were to he and wore devoted to the payment of those pre
miums,—the whole transaction being made with the intention of 
benefiting D, to whom the policy was subsequently assigned by < . 
The hitler having died, the company brought an action for the 
cancellation and delivery to it of the policy.

1. —Held, affirming the judgment of the Court of Appeal 1 Can. 
Com. Cases, 77, or 2, U. R. ô'»b), that the policy was void as being 
in contravention of 14 Geo. Ill eap.,4K, the defendant B not having 
had any insurable interest in the life of C. ; and that, as the com
pany had bad no knowledge of tne true nature of the transaction, 
it was entitled to obtain the cancellation of the policy.

2. —Held, further, reversing the judgment ol the Court of Appeal 
(Davies and Mills, JJ., dissenting), that a return by the company 
of the premiums paid would not be made a condition of the oan-

Apjieul dismissed and cross-appeal allowed.

Appeal and cross-appeal from a judgment rendered by 
the Court ol Appeal for ( Jntario. The facts of the case are 
given in the following extract from the judgment of Ar
mour. C. J. t ). in that Court- ( See 1 Can. Com. Cases, 79.)

“( )ne Richard Alexander Cromar. a broker and insurance 
expert, as he called himself, on the 27th t )ctoher. 1885, 
wrote to tlie defendant Brophy as follows : 4 Re the plea
sant intercourse we have had in business matters lately.—
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On the condition of your making me, A. C. your referee, 
adviser, and broker in any transaction relating to insurance, 
real estate or monetary investments, I agree and hereby 
promise to allow you the following rebate or commission 
tm all premiums or amounts paid to any company or institu
tion transacting business in Canada as follows, viz :— An
nuity bonds, one-half of one per cent; endowment policies, 
single premiums, one per cent ; endowment policies, annual 
premiums, ten per cent. On all other transactions the half 
of commission given me as a general broker. Advice in 
any matter I will be pleased to give you to the best of my 
knowledge and ability gratis. ’

This proposed arrangement was apparently agreed to by 
the defendant Brophy, and continued in force until after 
the impeached policy was effected.

The defendant Brophy deposed as follows :—‘ I wanted 
to know from him the different kinds of insurance, and we 
had a talk about it two or three times, and he was telling 
me the different plans, and they did not suit me altogether, 
and I was thinking over that thing one night and I wanted 
to have as little trouble with the business as possible myself, 
and I was thinking over it one night after we had talked 
the second or third day, and the next morning I told him 
what I had been thinking of during the night, that then- 
seemed to be a convenient and easy way for me, and that 
would be to buy the annuities and let the annuities go for 
insurance of my life, and he struck the table and said “that 
is the best idea 1 ever heard. I have been a long time 
doing insiurance business, and that never came into my mind 
before: ” so he went out of the room where we were and 
told the manager then what he proposed, and that he «appro
ved of so much, and that is the first insurance he did for

The insurance here referred to was an endowment 
policy in the New York Life upon the life of the defendant 
Brophy effected in 1885. Shortly before the effecting of 
the impeached policy the defendant Rrophv had an inter
view with Crotnar, and this is the account lie gave of it:— 
“ I said I had some more money to put into insurance, ami 
he said, ' would'nt it be much better for you to have a young
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lift*? How would it be if 1 put it on my life, and lit* drew 
out the figures and showed me the difference in the in
surance that I would get on his life and on my life, and 
showed me the advantage of putting it on his life, and 
that is the way he came to put the insurance on his life."

'l'he defendant Brophy thereupon, through Cromar, ap
plied to the plaintiffs for an annuity bond of $300, and 
Cromar applied for an insurance on his life for an amount, 
the annual premium for which would be met by the an
nuity bond, which amount was ascertained to lie the sum 
of $6,025.

The annuity bond was issued by the plaintiffs for the 
annual sum of $300. payable to the Defendant Brophy on 
the fifth day of March, in each year, and the policy of in- 
durance on the life of Cromar for $6.025, 'n consideration 
of the annual premium of $300. was issued by the plaintiffs, 
payable to Cromar on the fifth day of March. 1917, if 
living; if not, his executors, administrators or assigns. 
This policy was originally written with premiums payable 
annually. 20th February, but was altered, making the 
premiums payable on the 5th day of March in each year, 
the same day on which the annuity of $300, was payable.

The amount charged for the annuity was... $2.546.70
And for the premium of insurance................ 300.00

And from this was deducted one- 
half of one per cent on the sum
paid for the annuity bond.............  $12.73

And ten per cent on the premium of 
insurance.......................................... 30.00 4273

$2.803.97

These deductions being made in pursuance of the ar
rangement contained in the letter of Cromar of the 27th 
Octolxer. 1885; and for this balance of $2.803.97 the 
defendant Brophy sent his cheque to the plaintiffs.

Thereafter, until the death of Cromar, who died on the 
24th April, i<)00. the money payable by the annuity bond

5
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was applied in payment of the premiums payable by the 
policy of insurance.

On the 13th of March. 1897. Cromar, by assignment 
under his hand and seal, assigned, transferred and set over 
unto the defendant Brophy, and for his sole use and ben
efit, all his right, title and interest in and to the said pol
icy of insurance, subject to all its terms and conditions, 
expressly reserving to the insured, however, sole right and 
power to make choice of any investment, option or options 
granted under the conditions of said policy, and personally 
to receive the full benefit thereof without the consent of 
any person or persons named therein as assignee or as
signees, and that in the event of the death of the said as
signee or assignees before the policy became due. then and 
in that case the proceeds therof should be payable when 
due to the insured, his executors, administrators, or assigns.

The defendant Brophy said that this assignment was not 
according to his agreement with Cromar ; that by it he 
was entitled to an absolute assignment, but that he sub
mitted to taking it rather than have any trouble. ”

At the trial judgment was given directing the cancella
tion of the policy. The Court of Appeal affirmed this deci
sion. but directed that the company should return the 
amount paid to it as premiums on the policy.

1). O’Connell and E. J. Butler, for the Appellant.

1 K. Kerr, K. C„ and J.-A. Paterson, for the Res
pondent.
6th. May, 1902.

Taschereau, J. — This is an appeal and cross-appeal 
from the judgment of the Court of Appeal for Ontario, 
reported at page 559, vol. 2, of the Ontario Law Reports.

The Appellant, Brophy, appeals from that part of the 
judgment which decrees the cancellation of the policy and 
dismisses his counter-claim for the amount thereof, and 
the company appeal from that part of it which orders them 
to return the premiums they have received upon it.
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1 would dismiss the principal appeal. As held by this 
Court in The North American Life Assurance Co. v.Craig- 
en. 13 S. C. R., 278, it is only when a person insures the 
life of another that the question of interest in that life 
becomes important, and any one may lawfully bona 
Hite insure his own life and make the insurance payable 
to one who is totally without an insurable interest in his 
life. I’csina v. The Neze York Life Insurance Co., 6 S. C.
R. , 30; Stuart v. Sutcliffe, 46 La. An., 240. Here, how- 
ever.it is plain, by uncontroverted evidence, that the ar
rangement between the Appellant and Crotnar was that he, 
the Appellant, who had no interest in Cronnr's life, should 
insure it for his own benefit, he, the Appellant, paying the 
premiums. That it is consequently a wagering policy, im
moral in its nature and tendency, and void, as found by 
the two courts below, is not, in my mind, susceptible of 
doubt. The evidence satisfies me that this transaction was 
only a part of a wide scheme between the Appellant and 
Crotnar to engage in the wholesale business of speculating 
on wagering insurances. Counsel for Appellant strenuously 
relied upon the tontine feature of this insurance with the 
Respondents, and the fact that the tontine privileges ac
crued to Cromar. Some remarks in the opinion of Gwynne, 
J., in The Manufacturers Life Insurance Co. v. Anctil, 28
S. C. R., 103, would appear to give support to the conten
tions in favour of the appellant on that point, but. in the 
Privy Council, | i8»>q| A. C„ 604. in answer to the argu 
ment that as at the end of the endowment period the in
sured would have a proprietary interest, it was, therefore, 
not a gaming policy, Lord Watson said :

“ That may he so, hut his interest was contingent upon 
his surviving the date of the policy for a period of fifteen 
years. In the event of his death at any time during that 
period, the sole owner of the policy was the Appellant. 
Anctil.”

And the judgment of this Court, declaring the policy 
there in question void as being a wagering policy, was af
firmed.

I would dismiss Rrophv's appeal, and we are all of that 
opinion.



l pon the company’s appeal, 1 would allow it, and restore 
the decree of Street, J., at the trial.

The Court a quo orders the company to return the pre
miums ex priprio motu, without any plea by the Defen
dant to that effect, upon the ground that as they had fired 
the first shot and filed a hill to get the policy cancelled, 
before action by I'rophy. they cannot get the relief asked 
for without returning the premiums, for the reason that 
where equity relieves in ordering an instrument to be can 
celled, the general rule is that the party in whose favour 
the decree is made must do equity bv returning the con
sideration. A question arose in the Court of Appeal as to 
the power to make such a decree in this case in the ab
sence of a tender of the premiums, or of sufficient con 
clusiotfs in the bill, but, in the view 1 take of the case, it 
is unnecessary for us to consider that point, which, 1 may 
say, however, would appear to be one upon which tin'.-' 
court would probably not interfere with the judgment of 
the court of the province.

Then, had it been necessary to do so, this would most 
likely have been a case for us to exercise the power to 
amend given by sections 63 and 64 of the Supreme Court 
Act, by adding to the conclusions of the bill the words 
necessary to sustain the court’s action in the matter. How
ever. this is immaterial from my point of view, as i am 
of opinion, with deference, that there is error in the decree 
of the Court of Appeal, by wlich the company are ordered 
to return the premiums. It cannot l>e controverted that the 
Appellant could not have maintained an action to recover 
them not from any merit of the company which justifies 
them, not from any merit of the company which justifies 
to them, but from the demerit of the Appellant, who, as a 
punishment for his illegal act. is denied a remedy to draw 
these moneys out of the company’s hands.

Per Washington, J.. of the United States Supreme Court, 
in Schwarts v. The United States Insurance Co., 3 Wash. 
C. C. Rep., 170.

Upon this well established principle, it was held in Tay
lor v. Chester. !.. R„ 4 Q. IV. 309. that a plaintiff cannot

362 VAX Alll AN CUMMI.I<riAl. < ASKS,
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recover moneys paid out on an illegal consideration to 
which he himself was a party, where the illegality must ap
pear by his own allegations, for the courts will not assist 
an illegal transaction in any respect.

Sec also Lozery v. Bourdieu, Doug., 4M : Palyart v. 
Lcckic, () M. & S., 290: Paters',>11 \ Powell, 2 I,. R., C. I'., 
13: Sykes v. Bead on, 11 V. D.. 170; Begbie v. The Phos

phate Sewage Co., L. R.. to O. Ii., 491 ; Scott v. Brazen, 
I1892I 2 (J. li., 724. That decision rests upon the maxim 
“ in pari delicto melior est causa possidentis. " which, how
ever, does not apply, for here there is no " delictum " on 
the part of the company. The rule that governs in this 
case is “ cessât tjuidem condietio, quum turpiter datur." 
Pothier, I’and. lib. 12, tit. 5, art. 12, par. 8. The law is 
not so irrational as to make the causa possidentis less 
favourable when he is not particeps criminis, than when 
he is as guilty as the other party.

In Howard v. The Refuge Priendly Society. 54 L. T. 
644. the plaintiff claimed the repayment of premiums upon 
a wagering policy which lie had discontinued. " How can 
he bring an action upon such a transaction ? " said Mat
hew, !.. for the court, and the action was dismissed.

The case of Dowker v. The Canada Life Assurance ('<>., 
24 U. C.. O. B., 591, is not in a contrary sense. Draper, 
C. J.. expressly says that if the plaintiff in that case was 
entitled to recover the premium it was because the policy 
in question, though null and void, was not a wagering 
policy nor one obtained by fraud.

The recent case of The British Workman's and General 
Assurance Co. v. Cunliffc, 18 T. L. R., 425. on
its own special circumstances and has no application.

Nothing further need be added upon that point. There 
is no room for controversy upon it. So that, the conclusion 
of I trophy 's counterclaim “ for such further and other relief 
as may In deemed necessary and proper " (assuming it 
to be sufficient to include, alternatively, a claim for these 
premiums ), must be dismissed. That being so. it would 
seem singular that, in the same case, a judgment would

3334
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dismiss his claim for the premiums, and at the same time 
order the company to return them to him. It is upon a 
broader ground, however, that 1 rest my opinion, that, in 
this case, the want of equity is no bar to the company's 
relief, leaving out of consideration altogether the appellant's 
counter-claim.

Where a company asks the cancellation of a policy on 
the ground of fraud and misrepresentation by the insured 
the rule of the courts of equity, as laid down by the Court 
of Appeal, has its full application. Such are the cases of 
Barker v. Walters. 8 Beav., 92; Whittingham v. Thorn
burgh, 2 Vern., 206; DeCbsta v. Scandret, 2 P. Wms., 
170; Wilson v. Ducket, 3 Burr., 1361 ; The Prince of 
Wales etc. Association v. Palmer, 25 Beav., 605; The 
British Equitable Assurance Co. v. The Great Western 
Railway Co., 38 L. J. Ch., 132 ; London Assurance v.Man- 
sel, 11 C. D., 363, wherein the premiums received by the 
insurers, who were seeking to set aside the policies on the 
ground of fraud, had to be returned to the insured as a 
condition of their relief, though in the analogous cases of 
Willyatns v. Bullnlore, 33 L. J. Eq., 461, ami W. v. B., 
32 Beav., 574. that does not seem to have been required.

But where a policy is cancelled upon the ground that it 
covers a wagering contract (especially without any guilty 
participation by the company, as found in this case by the 
two provincial courts ), a distinction should be made, in 
my opinion, and the company, in such a case, should not 
be ordered to return the premiums. An insurance com
pany is then acting in the public interest, as well as in its 
own. It is as against public policy that such an instrument 
is void, and in their endeavours to put a stop to acts which 
the law reprobates it is a duty to the public that the com
pany perform. It is an offence against the state, a fraud 
against the law. that they ask the court to punish by the 
cancellation of all the claims that the offender might other
wise have against them. They are allowed to waive all the 
rights that fraud or misrepresentation by the insured would 
have entitled them to, but the law denies them the right 
to waive the nullities that it has enacted for the common 
weal. Cf. St. John v. St.John, 11 Ves. Jr., 525. A court 
of equity should, therefore, in such a case, relax its gen
eral rule, and consider it superseded, by refraining from im-
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posing upon a relief which the public interest requires a 
condition which might have the effect of hindering and 
impeding a company in the performance of their duty to 
the state. An interference, in the name of equity, to allev- 
iate the offender's punishment by ordering the return of 
the premiums into his guilty hands, would seem to me an 
inconsistency. The insured is not in a position to ask the 
assistance of the court, nor to invoke rules of equity 
the sole effect of which would be then to benefit the sole 
culprit. He has received no consideration from the com
pany *for the moneys he has paid, it is true, but he owes 
his loss to his own turpitude, and the court should have 
no pity upon him and no mercy for him, under any cir
cumstances. I would apply to him the rule that he who 
has committed iniquity cannot claim equity.

We are in the matter unfettered by authority. Not a 
single case has been quoted at liar, and after much labour 
1 have not been able to find any, in which, where such a 
document has been cancelled at the suit of the company 
as being a wagering policy, it has been held contradict
orily that a company are bound to return the premiums.

In The Prince of Wales etc. .Association v. Palmer, 25 
lleav., 605, though it would seem that the policy was of 
a wagering character, yet the suit seems to have been in
stituted and determined upon the ground of fraud, as the 
assignee of the policy had murdered the insured to get the 
insurance, a fact which would have had no importance, if 
the policy had been a wagering policy. And there, the 
company did not oppose the repayment of the premiums; 
they probably had tendered it by their bill. In the case of 
Desborough v. Curlewis, 2 Y. & C. Ex., 175, there are 
dicta that would seem to support the view that premiums 
have to be returned, hut no direct decision upon the point.

Under these circumstances, in expounding the law for 
this Dominion this Court should, in mv opinion, determine 
that an insurance company is not bound to tender before 
action, or to deposit in court, the premiums they have re
ceived on a policy the cancellation of which is asked upon 
the ground of its being a wagering contract, and void as 
against public interest and the positive enactments of the 
statute.
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There is another ground taken at Bar on behalf of the 
company upon their contention that they should not, in this 
case, be liable for the repayment of the premiums.

The Appellant Brophy did not arid could not, at the trial, 
consistently claim to be repaid these premiums, as he was 
throughout claiming the amount of the policy as a valid 
policy. If he had claimed the premiums, or if he may be 
now considered as claiming them, the respondent might 
invoke the express condition thereof that if any fraudulent 
or materially incorrect averment has been made, or any 
material information has been withheld by the insured, ail 
sums which shall have been paid to the company on ac
count of the insurance made in consequence thereof shall 
be forfeited.

The Appellant, Brophy, and the deceased, Cromar, un
doubtedly made fraudulent and incorrect averments ami 
withheld material information upon the initiation of this 
contract, in not informing the Respondents that the policy, 
from its very inception, was taken out by Cromar osten
sibly on his own life, but really by the Appellant Brophy, 
for his own benefit, he agreeing to pay all premiums and 
contracting to get all the benefits ; and in not fully disclosing 
to the Respondents all the facts and circumstances of the 
case which made the professed contract of insurance a 
gambling contract. The judgment of the court which ab
solves the Respondents of any guilt in the matter neces
sarily imports that they were deceived.

Upon the authority of Duckett v. Williams, 2 Cr. & M., 
348. and Venner v. The Sun Life Insurance Co., 17 S. C. 
R., 394. I would think that under this clause alone the 
company were not obliged to tender or pay into court pre
miums that were forfeited by an express stipulation of the 
contract, any more than if the forfeiture were decreed bv 
a statutory enactment, as was the case, for instance, in 
United States v. Minor, 114 U. S. R.. 233-238. However, 
as 1 think they were not obliged to do so under any cir
cumstances, it is unnecessary for me to consider hypothetic
ally what should be the result of the case if it depended 
upon that clause.



RHOI’HY V. N. AMERICAN LIFE ASS. CO. 367

The appeal is dismissed with costs, the cross-appeal is 
allowed with costs, and the judgment of Street, J., is re
stored, the costs in the Court of Appeal to he against the 
Appellant.

Sedgcwick, J :—
I entirely concur in the judment of my brither Tasche

reau, but I wish to add a few words.

I11 Ontario, as in England, since the Judicature Acts, the 
filing of a hill in chancery, or the bringing of a suit to 
restrain an action at law in a Superior Court, is an im
possibility. The jurisdiction formerly possessed by the 
Courts of Chancery, Queen’s Bench, Common Pleas and 
Exchequer, (and other courts as well), has been fused, and 
is now exercisable not by a court of law or by a court of 
equity, but by the High Court of Justice alone. The ma
chinery for enforcing civil rights and redressing civil 
wrongs is, in these acts, duly provided for, and a litigant, 
in pursuing his remedies (speaking generally), is not re
quired to have recourse to the old common law or chancery 
rules of practice — different and repugnant as they usual
ly were — but avails himself of the new procedure special
ly created for the amalgamated court.

I11 the case before 11s, we have the court in one breath 
declaring that Father Brophy is not entitled to receive back 
the insurance premiums, and in another breath that he is. 
It was for the purpose of abolishing this and other an
omalies in the administration of justice that the Judica
ture Acts were passed, and, although the legislatures gave 
their confirmation and preference to equitable doctrines in 
regard to civil rights in preference to common law doc
trines, where there was a difference, there was no similar 
declaration, either in favour of or against the old machine
ry and procedure, by the use of which these rights were 
thereafter to be determined and enforced.

The Chancellor had, from the first, claimed jurisdiction 
to set aside and cancel agreements upon the ground of 
fraud, forbidding, at the same time, the parties in fault 
from suing thereon. That claim was eventually, after much
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conflict, acquiesced in by the common law courts, and this 
jurisdiction, so estahlislied in ( )ntario, is now vested (the 
Court of Chancery, as such, having been abolished ), in the 
High Court of Justice. It was in virtue of this specially 
transferred jurisdiction that the plaintiff company brought 
this suit, and asked, in effect, for a declaratory judgment 
as to the respective rights of Father Brophy and itself in 
regard to the policy in question. The assured was then 
dead. His assignee, Father Brophy. bad. as I understand, 
delivered" his proofs of loss and fulfilled all the conditions 
antecedently necessary to entitle him to payment. The only 
question in dispute was as to the company's liability for 
the full amount insured. Father Brophy had never asked 
for he repudiated as satisfaction of his claim, the payment 
to him of premiums paid to the company. The company 
likewise repudiated any obligation to do even that. The 
issue then was one which could only be adjudicated upon 
and determined bv a judicial tribunal — in the present 
case, the High Court of Justice.

What then were the rights and liabilities of the dispu
tants? That was the only question. Why the company be
gan hostilities, instead of waiting for Father Brophy 
to make the first attack, has not been explained. Had the 
latter begun, making his counter-claim his statement of 
claim his action would have been dismissed, and no return 
of premiums would have been decreed. That, as I under
stand. is the opinion of the trial judge, and of every judge 
of the Court of Appeal and of this Court. But it was 
within the company's right to liegin. The Chancery Court 
had given it, and the Judicature Acts had confirmed and 
ratified it. Nevertheless, the judgment of the court below 
has imposed upon the company, as a condition of success 
in its rightful claim, the payment of a sum of money 
which, in the same judgment, it has found the claimant 
not entitled to and that the company does not owe.

We have hitherto been taught that ingilantibus non dor- 
mienlibus equitas subvenit, but the lesson nowr is that in 
litigation, the Fabian policy is the right one. and that he 
who. in the exercise of his rights has taken the opposite 
course, is to be punished for his vigilance.

There are, of course, many cases in which a plaintiff
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may be ordered to pay money as a condition of relief. If 
in the present case, the ground upon which the cancellation 
is asked had been that there never was a rjai policy, 
owing to lack of the consensus ad idem at its inception, 
in such a case a refund of the premium might be ordered, 
these moneys never having been the company's property, 
and he that seeks equity must do equity.

Here, however, the money in question was the company's 
money validly received by it in consideration of a policy, 
lawfully issued and renewed by it. It was money held by 
the company, for the purposes of the company — for the 
benefit and security of and in trust for its shareholders 
and policy holders. It would, under such circumstances, 
have been a breach of trust upon the part of the company's 
exécutive had they made a present of it to Father Brophy, 
or to any one else. Mow can a court of justice order the 
violation of that trust by decreeing a refund ?

1 have gone over the cases referred to by Mr. Justice 
Osier. Most of the English cases were decided before the 
Judicature Act, the only one since being that of London 
Assurance Co. v. Manscl, 11 C. 1)., 363, before Sir George 
Jessel, M. R., where the question in controversy here was 
never argued and the refund was made by consent.

Girouard, J. I concur in the opinion of Mr. Justice Tas
chereau.

Davies, J. I concur in the judgment dismissing this ap
peal. but I am of opinion that the cross-appeal should Ik* 
dismissed and the judgment of the Court of Appeal for 
Ontario sustained. I have nothing useful to add to the 
reasons given by the Court of Appeal for its judgment.

Mills, J. I concur in the opinion of my brother Davies.

Appeal dismissed with costs and cross-appeal allowed 
with costs.

Solicitor for the Appellant: Daniel O’Connell.

Solicitors for the Respondents: K eh it, Davidson, Pat
erson & Grant.
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Editor's Note:—

The judgment given in this case by the Court of Appeal 
for Ontario was reported at i Can. Com. Cases. 79.

[IX rill:. SITKKIOR COURT OF TME PROVINCE 
OF QVEIIECJ.

Bkfokk I. XVKRONK. J

ANGERS

THE MUTUAL RESERVE FUND LIFE ASSOCIATION

Life insurance—Contracts induced by false statements—Article 
1049, Civil Code of Lower Canada.

In an action for résiliation of two contracts made with a mutual life 
insurance company, and for the recovery of the moneys paid there 
under, it was proved to the satisfaction of the court, that the insured 
had entered into the contracts in question relying on the truth 
of certain false statements made hy the company in circulars and 
through its agents, the same including a table of the alleged 
minimum and maximum rate* of premiums which would ever 
be charged; that such statement# were false to the knowledge of 
the officials of the company ; that the insured pai l certain pre
miums greater than the alleged maximum rate so long as the 
satne vvere covered by bonds placed to his credit by the company 
as part profits,—but that, upon the rates being again raised con
siderably he paid one premium under written protest (so as not 
to be without any insurance whatever) and then brought action ;

Held, that there had been no aequiesence oil the part of the insured 
who had acted in good failli throughout the transaction ; and that 
(in accordance with article 104!) of the Civil Code), he was entitled 
to recover all moneys paid under the contracts, with interest from 
the date, of payment.

The facts are fully set forth in the head note and in the 
judgment.

II011. T. V11 ask-Cahuh \ i\, K.C., and K. Laki.kir. K. C\, 
for the Plaintiff.

S. IJkai iun, K. Cm and Aimé Geoffrion, for the Defen
dant.
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Lavkhone, J.:—• (Translation.)

The court, after hearing the parties by their respective 
counsel, and part of the evidence, and after having read 
the other part of the evidence, examined the procedure and 
exhibits fyled, and upon the whole deliberated :

Whereas plaintiff has sued the defendants, and by his 
declaration complains that in 1885 he entered into a con
tract of life assurance with the defendants for the sum of 
$10,000; that in 1887 he entered into another contract of 
life assurance with the defendants for an additional sum 
of $ 10,000, and that he paid $4,932.20 in premiums there
under; that he was induced to enter said association under 
false and fraudulent representations a> to the amounts he 
would be called upon to pax ; that without such false and 
fraudulent representations he would not have entered into 
such contracts, and that he is entitled, having been so de
ceived, to recover back the amount so paid in by him to 
the said company defendant, and interest thereon ; and, 
further, that by reason of such fraudulent representations 
of defendants, plaintiff, who has now attained the age of 
61 years, cannot get insured in another company without 
great loss and increase of premiums, and that under that 
head he is entitled, should his claim for reimbursement 
fail, to be paid damages at least to the sum of $6,509.50.

Whereas defendants plead that they are a mutual in
surance company, duly incorporated; that they never de
ceived plaintiff by any false representations; that plaintiff 
entered into two policies of insurance in due conformity to 
written applications made by him, and upon different 
principles from those alleged in plaintiff's declaration ; 
that defendants have adhered to all the conditions of said 
applications and policies : that even if such allegations of 
fraudulent misrepresentations as those made by plaintiff 
against defendants were true, that plaintiff acquiesced in 
the said policies, at different times ; that plaintiff cannot 
now attack the said contracts that he has ratified, and that 
all the allegations of illegal conduct against the defen
dants are unfounded, as well as his claim for damages.
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Whereas, plaintiff took a policy of life insurance for a 
sum of $10.00 in the company defendant in August, 1885, 
and another policy of life insurance for another similar 
amount of $10,000 in the said company in December, 1887.

Considering that in 1885, when plaintiff t<x>k his first i>o- 
licy of life insurance from said company defendant, and dur
ing several subsequent years, and especially when plaintiff 
took his second policy in said company, the said defendant, 
through its head office, was issuing and circulating through
out the United States of America and Canada, circulars and 
advertisements containing among others the following re
presentations. offers and promises to people desirous of 
taking insurance :

" It luis a reserve fund securely invested nf $2,000 for every $1,000 
liabilities that are likely to occur, thus making a guarantee for the 
payment of every claim.

“ The expense of management limited to $2.00 on each $1,000.
“ A reserve fund which provides against excessive assessments.
“The interest mi the reserve fund is applied to the payment of 

death claims. This will he nearly quite sullicient to pay nil claims 
cause ! by any increase in the death rate, by reason of the advancing 
age of the association.

“ Its system provides through its reserve fund for the decrease of 
assessments and this lessens payments in after years.

“ The assessments of persistent members will he greatly reduced 
in là years, ami it is estimated that the certificate will he nearly if 
not quite self-sustaining.

“ Ii furnishes greater benefits for ti e amount paid—from $3,000 to 
$d,u(K) insurance cun be obtained at 1 lie cost of *1,000 In an old line 
company.

“You can by insuring in this association save from one-half to 
two-thirds the capital you take from your business, to pay old line 
companies for the same amount of insurance.”

“tHK ItKSKRVK FUND.”

“ The treasurer is required to deposit 25 |ier cent, of the net assess
ment received with a trust company, &c., &c.

“ By the constitution of the association it is provided that “ the 
reserve fund ” above $loo,u()0 and in excess of sums represented by 
outstanding bonds, may lie applied to the payment of claims in 
excess of the American experience table of mortality, and when any 
claim by death is due, to make up any deficiency that may then 
exist in the death fund.
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“ After the expiration of eac h period of live years during the eon- 
tinuanve <ïa certificate of nieml>erahip a bond shall he issued for an 
equitable proportion of the reservo fund, and the principal of said 
bond shall he available ten years from its date towards paying future 
dues and assessments under said certificate.

" Thus after fifteen years through the maturing of the bonds, the 
payment of future dues and assessments by our mend «ers will in a 
great measure he provided for,and theprincipnlof the llrst bond will 
then he available to meet assessments, making this the most desir
able plan ever presented to the American people.

“There are no stockholders to absorb profits and no surplus to he 
divided among trustees.

“Insurance actuaries calculate that should this association oxpe* 
rienee the same mortality and ratio of lapses as that experienced bv 
the level premiums companies in the past decade, its certificates w ill 
l>e self-sustaining after fifteen years.”

Considering that in 1887, company defendant through its 
head office in New York was issuing and circulating 
throughout the United States of America and Canada pros
pectuses, circulars and advertisements to the effect that hy in
suring in said company defendant would procure to the in
sured the following advantages :

“1. Life insurance secured at half of the rates of ordinary com-

“2. The contribution, DOES N< T INCREASE WITH AGE, and 
may lie less, but WILL NEVER KX('EEI> the max mum amount 
indicated by the tables — no dividends to be paid to stot kholders ; 
all profits accruing to policy-holders.

“3. Profits w ill considerably reduce future payments of persistent 
members. In I860, a dividend of33j per cent, was declared upon all 
mortuary payments, and, in 1887, a dividonp of 31 percent. The 
reserve fund (Tontine) now exceeds SI 382, 833. out of which $448,- 
804.87 were added this year, at the rate of $1,227.00 for each day of 
the year.

“4. The security offered is greater than in any other company, 
&<•, Ac. It is the only company in which the f indu deposited cannot 
be diverted or misappropriated by the functionaries.

“The payment of capitals due after death < oes not dejiend upon 
what can be collected from members, the assoc ;ation always having 
In hand values payable at sight sufficient to p ty treble the amount 
of each poliev after death.”

Considering that the said circulars as well as the policies 
issued by the company defendant furnished tables of mini
mum and maximum rates of premium, which could he 
charged hy said defendant for insurance.



374 CANADIAN COMMERCIAL CASKS.

Considering that said circulars, prospectuses, advertise
ments and tables of rates, a-' aforesaid, were published by 
the defendant at its head office in New York, and were 
under its author!\ published throughout the United States 
of America and Canada, and placed in the hands of its 
agents and sub-agents to Ik- used in inducing people to take 
certificates of insurance front, and insure in, said company 
defendant.

Considering t hat plaintiff was shown the above circulars, 
prospectuses, offers, advertisements, representations and 
tables of minmum and maximum rates of premium, and by 
the same was induced to consent to the aliove mentioned 
contracts of insurance.

Considering that said representations, advertisements, 
circulars and tables of minimum and maximum rates of 
premiums were false, fraudulent and deceitful, and, that 
the company defendant, by its officers, knew them to be so 
false, fraudulent, deceitful and dishonest.

Considering that it is clearly proven that the rates based 
upon the age of entry of the insured were absolutely insuf
ficient to maintain said policies in force, which defendant, 
by its officers, as experts in insurance, could not and did 
not ignore ;

Considering, however, that defendant from 1885 up to 
i8<>5 did not charge plaintiff any larger premiums than the 
maximum rate at age of entry, and remained within the 
ternie and limits which plaintiff was induced to believe 
would Ik* carried out during the whole of his life-time.

Considering the fact that the representations and prom
ises made to plaintiff were so carried out for ten years, 
that he had no reason to complain or to suspect fraud, and 
that he continued paying all claims made upon him prompt
ly and faithfully.

Considering that on the 23rd. of January, i88<). a certain 
resolution was passed at a meeting of the said company,
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defendant, but at which plaintiff was nut present, to die 
following effect :

" W hereas, the Mutual Reserve Fund Life Association 
was established upun the natural premium system uf life 
assurance, which requires the members tu pay simply their 
proportion of the death claims, with 33 per cent additional 
thereto, which additional sum has for its object the crea
tion of a reasonable Surplus Reserve Emergency Fund to 
provide against unforeseen contingencies, its foundation 
principle being in opposition to accumulations of vast sums 
of money taken from the pockets of the policy holders, and

“ Whereas the aforesaid Surplus Reserve Emergency 
Fund is rapidly increasing, and has already reached the 
enormous sum of one million eight hundred and eightv- 
five thousand dollars, therefore,

“ Resolved, that in the event any sums are hereafter re
quired for the payment of death claims in excess of the 
sums realized from current bi-monthly premium calls at the 
maximum rates at age of entry, as established by the As
sociation. that are applicable to the death fund, the Hoard 
of Directors shall have power to pay such death claims in 
excess thereof from the current receipts that are applic
able to the Surplus Reserve Emergency Fund provided 
that the same shall always be maintained at a sum of not 
less than two million dollars, but nothing in this resolution 
shall conflict with the provisions of the constitution and 
by-laws. ”

Considering that the above resolution called “ The 
Shields Resolution ” was not of a nature to awaken the 
suspicious of a man inexperienced in insurance matters ; 
that on the contrary, said resolution was confirmatory 
of the representations made to plaintiff when he entered 
said company defendant, as it repeated that the calls 
were as at age of entry, and suggested the utilization 
of the Surplus Reserve Emergency Fund as provided in 
circulars and representations, and was passed in order to 
keep faith with the insured and not increase the premium 
rates, but in fact was not considered necessary afterwards, 
and was not so utilized.

6
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Considering that in August, 1895, the company defen
dant suddenly increased the assessments payable by plain
tiff alxuit fifty per cent alxive the maximum mentioned in 
the tables of premium rates according to which plaintiff 
had lx.cn induced to insure, which maximum had never 
been exceeded lx*fore. and that the same increase was not 
applied to all the policy holders of said company, hut dis
crimination was made against a certain class of policy 
holders of which plaintiff forms part ;

Considering that said call made in August, 1895, was 
accompanied with a letter of the President of the company 
defendant, F. A. Burnham, including a letter of the late 
President E.-B. Harper, explaining under what circum
stances such increased call was made, and referring to a 
report of the Insurance Superintendent of New York, ad
vising such a course ;

Considering that even before the date of said letters and 
of said call in August. 1895. the plaintiff received from 
defendant, on the first of April. 1891, a bond for $218.98 
to he credited to him as applicable to the payment of the 
future dues and assessments fifteen years after the date of 
his first policy (1885), which bond was to lie followed hv 
similar ones every five years on said policy;

Considering that said bond to he so placed to plaintiff's 
credit virtually, if not completely, covered the increase of 
$13.80 on every subsequent call, and covered said in
crease for over three years:

Considering that on the first day of June, 1893, plain
tiff received from defendant another bond for $204.89 to 
lx* credited to him, applicable to the payment of the future 
dues and assessments fifteen years after the date of his 
second policy (1887). which txind was to be followed 
by similar ones every five years on said second policy;

Considering that said bond to be so placed to plaintiff's 
credit just alxuit covered the increase of $14.70 on even 

, subsequent call on his second policy for a period of three 
years ;
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Considering that plaintiff in 1895, when these increased 
calls were made upon him, had been paying premiums for 
over ten years upon one policy and for about eight years 
upon the other; that he had attained the age of nearly 58 
years, being born in October, 1837. and had great interest in 
maintaining said policies in force;

Considering that in fact the bonds given plaintiff cover
ed the increase in calls for several years, the defendant 
not having so far. nor in fact up to 1898, materially con
travened nor violated the representations, promises and in
ducements tii)on which plaintiff insured with said com
pany defendant ;

Considering that until then, the plaintiff, who was a 
bone fide party to said contracts of insurance, and was not 
expert in insurance matters, had a right to still believe in 
the honesty of the insurers;

Considering that as company defendant were then still is
suing hopeful as well as deceitful statements, showing the 
most favourable and flourishing state of affairs, and giving 
hopes of great profits to the insured in the near future, 
plaintiff continued to pay these increased calls, covered 
by the bonds in his hands, up to March, 1898;

Considering that in March, i8<>8. the company defen
dant again suddenly increased the assessments payable by 
plaintiff over one hundred and forty per cent above the 
maximum mentioned in the tables of premium rates ac
cording to which plaintifi" had been induced to become in
sured, and that the same increase was not applied to all 
the class of the policy holders of which plaintiff forms part :

Considering that plaintiff, greatly alarmed by such a 
state of affairs, undertook to look closely into the matter, 
and decided drop his said policies of insurance with the 
company defendant and to insure with another company ;

Considering, however, that a new insurance could not 
be easily secured, plaintiff being sixty-one years of 
age. and that it could not be done in a few days,



37S C ANADIAN COMMERCIAL C ASES.

plaintiff paid defendant such first increased call un
der written protest, in order not to he without insurance 
at all, whilst Ik* was negotiating with another insurance 
company ;

Considering that plaintiff after this, did not pay any more 
to said company defendant, but secured another insurance 
and brought his action to resiliate his contracts with com
pany defendant and recover from them all the sums of 
money paid and interest thereon.

Considering that plaintiff then found out that he had 
been grossly deceived, and that insurance could not pos
sibly lie carried at the rates at which he had been in
duced to insure, and that this fact was afterwards fully 
substantiated by the defendant company’s own expert 
witness and other experts ;

Considering that the artifices practised by the defen
dant company and with its knowledge were such that 
plaintiff would not have contracted without them;

Considering that plaintiff has been decievccl by the false 
representations made by means of divers written statements 
issued by defendant, and has been afterwards kept and main
tained under such delusion and error by means of divers 
documents issued by the defendant company from its head 
office and sent to said plaintiff.

Considering that plaintiff, who was acting and dealing 
in good faith with said company, had a right to and was 
justified in believing and admitting that said company acted 
with the same good faith, and that said plaintiff's will 
and consent were only obtained by deceit and falsehood ;

Considering that the duty of those issuing prospectuses 
and circulars holding out to the public the great advant
ages which will accrue to persons who will take shares in 
a proposed undertaking and inviting them to take shares 
on the faith of the representations therein contained, is 
to state everything with strict and scrupulous ac
curacy, and not only to abstain from stating as fact that
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which is not so, but to omit no one fact within their know
ledge the existence of which might in any degree affect 
the nature <>r extent or quality of the privileges and ad
vantages which the prospectuses hold out as inducements 
to take share ;

Considering that defendant, as an insurer, has made 
repeatedly, and has maintained fraudulent misrepresenta
tions and concealments, which are a cause of nullity of the 
contracts entered into the plaintiff who was an innocent 
party to said contracts ;

Considering that like all other convenants, the Mutual In
surance contract is regular!) formed only l>\ the consent 
of the other party thereto, which to lie valid, must not have 
been given by error or obtained by deceit and fraud ;

Considering tl the conditions of the association were 
concealed by the said defendant and its agents, and that the 
insured plaintiff entered into a company whose premiums 
were alleged to be fixed at a certain maximum rate, whilst 
as a fact it was not so, and that the subscriptions of the 
said plaintiff have been obtained only by means of false re
presentations, deceit and fraud ;

Considering that, under Article 1049, of the Civil Code, 
if the person receiving be in bad faith he is bound to re
store the sum paid or received, with the interest and pro
fits which it ought to have produced from the time of re
ceiving it :

Considering that the plaintiff has paid defendant as 
premiums all the sums of money which he alleges to have 
so paid, and that defendant was always in bad faith when 
receiving them, and that said contracts of insurance were 
null ah initio;

Considering that the sums so paid by plaintiff to defen
dant for premiums on said policies amount to $4.932.20. 
and that the interest calculated thereon from the time of 
the payment of the various sums forming the above men
tioned sum up to the second day of May, 1898. amount to 
$1,577.37. making in all the sum of $6.509.57.
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Doth declare the said contracts of insurance entered into 
by plaintiff and defendant as aforesaid null and void ab 
inito, and each and all said payments made by plaintiff 
to defendant to have been so made by error and by rea
son of the false and fraudulent representations and con
cealments of defendant, and each and all said payments 
to have been received by defendant in bad faith, and doth 
condemn the said defendant to pay to the plaintiff the 
sum of $6,509.57, with interest thcron from the date of 
service of summons, with costs distraits to Messrs. Angers, 
de Lorimicr and Godin, attorneys for plaintiff.

Solicitors for Plaintiff : McGnmox, Casohain, Ryan & 
Mitchkll.

Solicitors for Defendant: Gkof#rion. Gkohimon & Crs-
sox.
Editor’s Note:

Article 1049 of the Civil Code of Lower Canada is as 
follows :

"If the person receiving be in bad faith he is bound to 
restore the sum paid or thing received with the interest 
and profits which it ought to have produced from the time 
of receiving it, or from the time that his bad faith began."

An appeal from the aliove judgment has been argued, 
and the case is now standing for judgment before the 
Court of King's Pencil, Appeal Side.
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[IX THE SITERIOR COURT OF THE PROVINCE 
OF QUEBEC.]

Bkfork DOHKRTY, J.

WESTERN ASSURANCE COMPANY

BADEN MARINE INSURANCE COMPANY

Marine Insurance—Policy of re-insurance—Meaning of “ spe
cial charges ”—Effect of payment by first insurer as for a 
total loss.

Plaintiff insured a cargo, and re-insured part of the risk with de
fendant, the policy stating that the latter was to be liable for 
“ special charges.” The vessel carrying the cargo was wrecked, but 
some cattle were waved, and were taken to Halifax and elsewhere. 
It being found ini|>o88ible to obtain another ship to take them to 
their destination they were finally sold, and the first insurer (the 
plaintiff) paid the principals who then abandoned), as for a total 
constructive loss. Plaintiff then claimed from defendant its pro- 
portion of the mdneys spent for salvage of the cattle, for keeping 
them, and for the excuses in connection with their sale.

Held, that those expenses came within the meaning of the term 
“ special charges.”

Held, further, that the so called abandonment did not affect defen
dant's liability, as all the charges had then been incurred,—it 
being immaterial in the result whether the principals took the 
proceeds of the sale and were paid the balance due tnem by the 
first insurer, or whether the latter paid them in full, and then 
took the proceeds of the sale himself.

The facts of this case arc set forth in the head note and 
in the judgment.

5th. November, 1902.
Doiierty, J.: —

This is an action upon a marine re-insurance policy. 
About the facts there is no dispute. Plaintiff had in

sured in favor of different persons a large number of cat
tle and sheep, shipped on the steamship Baltimore City 
from Montreal to Manchester, for sums amounting in the 
aggregate to $18,910. It re-insured this risk with defendant 
to the extent of $2,000. The re-insurance policy or certif-



CANADIAN COMMERCIAL CASES. [VOL. I.

icate contained the following clause, “ Insured against ab
solute total loss of vessel and animals, but to pay general 
average — and special charges."'

The Baltimore City with the insured cattle on board sail
ed from Montreal on the 12th July, 1897. On the 17th 
she struck on a reef near Flat Island. After vain endeavors 
to get her off, the vessel was finally abandoned, a total 
wreck, on the 4th August. Meanwhile, some of the insured 
sheep and cattle had been jettisoned, and the remainder 
wcre landed on Flat Island. This island, it is admitted, 
was not a place of safety, and 163 head of cattle and 35 
sheep were by the steamship Harlow City, taken from it, 
and transported to Halifax and Sydney; 148 sheep and 
8 head of cattle were bought from Flat Island to 
Bonne Baie, apparently by one Harding. No special agree
ment was made by the master as to the charge to be made 
by the Harlow City for this transportation — it being 
merely agreed that terms of salvage should be arranged 
by the respective owners. It does not appear either that 
an agreement was made for the transportation to Bonne 
Baie, the captain merely stating that 132 sheep 
and 8 oxen were left in charge of the wreck com
missioner to take to Bonne Baie. The amount pay
able for salvage on the live stock taken to Sydney and 
Halifax and Bonne Baie, was finally fixed at one-third of 
the gross proceeds of the sale thereof, less only auction
eer's commission and customs duty. The amounts which, 
by the admissions fyled, the parties give as being those 
paid for these salvage services arc respectively:—$1,463.41. 
$1,178.22. and $203.79. forming a total of $2.845.22. The 
figures do not appear to me as regards the two first items 
to agree with those given by the adjuster in the exhibit fyled 
but 1 take them as accepted by the parties. The rate of 
salvage appears by the adjuster's statement to be as above 
stated. It further appears, also by the admissions of the 
parties, to have cost for legal and agents' expenses in ar
ranging this rate of salvage $462.08. which added to the 
actual cost of salvage as admitted, makes a sum of $3.307.- 
50 for expenses in and about the salvaging of said cattle.

After arrival at Sydney, Halifax and Bonne Baie, en
deavors were made to procure a vessel to forward the live 
stock to destination, but without success, and, consequent
ly the stock was sold to the best possible advantage.

3*^
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The admissions of the parties show that there were ex
pended in caring for and maintaining the cattle, till they 
could be sold, and for expenses of sale, amounts aggregat
ing a total sum of $1,760.71. and that there was paid for 
duties on the cattle landed at Bonne Baie, $113.41, making 
for charges apart from salvage expenses, a sum of $!,- 
874.12.

The principals insulted under these circumstances as
signed all rights in the live stock to plaintiff, and were by 
plaintiff paid as for a constructive total loss.

Plaintiff claims that all the above mentioned expenditures 
constitute special charges, within the meaning of the rein
surance policy, and that inasmuch as it has been obliged 
to pay them by submitting to their being deducted from 
the proceeds of the cattle abandoned, it is entitled to re
cover from defendant a percentage thereof which shall 
bear the same proportion to the total of said charges, as 
the total amount of the reinsurance policy bears to the 
total of the re-insured policies. By its action it claimed 
that the expenditures aforesaid for what it contends to be 
special charges were larger than those above mentioned 
taken from the admissions fyled — and further claimed 
from defendant payment of a like proportion of certain 
general average charges to which the cattle were subject. 
For its proportion of the latter defendant has confessed 
judgment, and as regards the amounts of the former they 
are settled by the admissions above referred to.

Defendant denies liability for any proportion of the sal
vage and expenses of maintenance and sale of the cattle 
above referred to, upon two grounds, 1st. That they are 
not “ special charges ” within the meaning of the policy, 
or for which it is liable under the terms of said policy ; 
and 2nd, That the principals insured having abandoned and 
plaintiff having paid them as for a constructive total loss, 
the latter has paid and can have no claim against defen
dant for any “ special charges.” — the expenses claimed 
as such having been incurred solely for the benefit of plain
tiff, and after the cattle had ceased to be in any peril of 
absolute total loss which was the only species of loss which 
defendant was interested in having prevented.
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Testimony has be' n adduced by both parties for the pur
pose of throwing light upon what is understood in the 
business of marine insurance by the words “ special char
ges.” Defendant objected to the testimony tendered by 
plaintiff to that end, but upon the objection being reserved, 
examined a witness to rebut the testimony so taken under 
reserve. This testimony was, J think, admissible, (Kid* 
ston v. Emp. Marine Ins. Co. infra cit.).

Plaintiff's one witness is Mr. Boyd, an insurance adjust
er of fifty years experience. He adjusted the loss in ques
tion, and prepared a statement showing all the items 
above mentioned as “ special charges.” He defines “ special 
charges,” in marine insurance, as any charges that would 
not have to be paid by the insurers except for an accident, 
charges resulting from some casualty before the insured 
effects have arrived at their destination, and been handed 
over to their owners, and distinguished from general aver
age charges because, while the latter are charged to all the 
interests in the venture, “ special charges ” apply to a 
particular thing. They are, he adds, charges in relation to 
a particular interest. Under this definition he considers 
all the expenditures above mentioned “special charges,” the 
salvage, in particular, because, in the present instance, it 
happened that the vessel and cargo were not salved as a 
whole, but piece-meal, in consequence of which each por
tion of the cargo has to pay its own salvage. To put it 
briefly, he treats the word “ special ” as equivalent to 
“ particular, ” and “ special charges ” as including every ex
pense incurred in the salvage, keeping, preservation and 
disposal of any particular object insured, in this case of 
the live stock. In his deposition, though, he does not 
speak of any custom attaching a particular meaning to the 
words ; he gives us his own understanding of their meaning, 
upon which he has acted in his long experience as an ad
juster, and which he tells us is the general understanding 
in the business.

Defendant's witness, Mr. Riley, was at the time of the 
issue of the policy of reinsurance, but is no longer, defen
dant’s agent at Montreal. He, too, does not speak of any 
custom attaching a special or trade meaning to the words 
used, but tells us that, as he understands it, a “ special

J
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charge " is a special expense, as distinguished from the 
general expense over a whole interest ; a special expense 
on a special interest, of course, for the special purpose of 
saving it from perils enumerated in the policy. Save that 
he uses the word “ special ” where plaintiff’s witness uses 
“ particular," this definition does not differ from that given 
by Mr. Boyd. But the witness goes on to explain that his 
view or contention is that once the cattle were in a posi
tion where they were no longer exposed to the perils in
sured against, the company defendant was not interested 
in any subsequent operations on behalf of the cattle. In 
cross-examination he says that his definition would include 
in the “ special charges ” all the salvage items, but exclude 
all expenses incurred for keep and sale of cattle, after ar
rival at Sydney, Halifax, and Bonne Baie. He further 
concedes that if the cattle, after detention at these places, 
had been — a vessel being found — carried on to their 
destination, their keep during the detention would have 
been a special .4^1 rge. He says he never before had to 
do with a case where cattle were sold before arriving at 
their destination. In re-examination he distinguishes salv
age from “ special charges,” and contends that it should 
be adjusted as what he calls a “ straight salvage settle
ment.”

As a result of comparing the depositions of both these 
witnesses, I find that they agree in treating the word 
** special ” as used merely to distinguish from an expense 
incurred for the general interest of ship and cargo, one in
curred for a particular interest ; that they differ as to what 
expenditure, made in a particular interest , may be properly 
treated as a special charge, in so far as Mr. Boyd thinks 
salvage may be so treated, and Mr. Riley, on the other 
hand, considers salvage as something to be treated apart 
as a salvage charge. Mr. Riley further thinks that, under 
its policy, the company defendant could be liable for no 
charge whatever incurred after the cattle had reached a 
place of safety. This, however, does not bear upon the 
question we have first to determine, namely, “ what is a 
special charge” though we will, of course, have to decide 
whether, for any charge, even if special, incurred after ar
rival of the cattle at a place of safety, defendant is liable.
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in so far as both these witnesses agree in considering 
“special charges” as charges incurred in a particular and not 
in the general interest, I do not know that they add any
thing to what the policy itself tells us. By that instrument 
defendant undertook to pay general average — and special 
charges. As general average would include all extraordin
ary charges incurred for the common safety of ship and 
cargo (C. C., Art. 2552), the added undertaking to pay 
“special charges” must necessarily mean charges incurred in 
a particular interest. It did occur to me that there might 
perhaps be some question as to whether the word “ special " 
was not used for the purposes of limiting the charges 
bearing upon the particular object insured, for which the 
re-insurer was to be liable to some special class of partic
ular charges. Neither of the parties, however, suggesting 
any such restrictive effect or meaning as attaching to the 
word “ special,” their witnesses agreeing in treating it as 
synonymous with “ particular,” and there being nothing in 
the terms either of the re-insurance or insurance policy 
before the court — in both of which liability for “special 
charges,” is undertaken — indicating to what - if to any 
— special class of particular charges that liability was in
tended to be limited, the conclusion, I think, imposes it
self that the word “special” is used simply as distinguishing 
the charges so qualified from charges giving rise to gen- 
dral average contribution, which, in the immediately pre
ceding words of the policies, both re-insurer and insurer 
have bound themselves to pay.

I take it, therefore, that “ special charges, ” and “ partic
ular charges ” are convertible terms.

This being so we may dispense with the aid of testimony 
to tell us what they mean. We find that in England the 
words “ particular charges " have a perfectly defined and 
well understood meaning; that they are used as covering 
all “ expenses occasioned by a peril insured against, when 
they have been necessarily incurred in consequence of such 
peril, as for example, expenses of warehousing and for 
warding cargo when a peril insured against has occasioned 
the necessity of such expenditure.” (Arnould. 7th ed., 
869). At No. 1008. the same author says: “Expenses in
curred for preventing or mitigating a loss which would 
otherwise occur or increase, and would fall accordingly
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upon the insurer, arc called particular charges. ” Kelly, C- 
B., in Kidston v. Empire Marine Insurance Company 
(L. R., 2 C. P., 357), discussing the question of the dis
tinction to be made between “ particular average ” and 
“ particular charges,” says : “ The common law of England 
itself defines the nature and character of these charges... 
Forwarding of the cargo is a particular charge, not a 
partial loss.”

It may further be pointed out that the term “ particular 
charges,” is there recognized as covering as well expend
itures made for the purpose of forestalling or preventing 
the occurrence of disaster to a particular interest, or dim
inishing the loss therefrom resulting, which might not be 
considered as incurred under what is called the “ sue and 
labour clause” of the ordinary maritime policy, as those 
incurred under that clause ; there being, however, this dis
tinction to be made between particular charges of the first, 
and those of the second class, that whereas the former 
are treated as being claimable from the insurer under the 
general terms of the policy, and may, therefore, form part 
of a partial loss under it, for which responsibility would 
be excluded under the usual stipulation “ free of particular 
average,” and are never recoverable over and above the 
amount of the policy itself, those incurred under the “ sue 
and labour clause,” arc treated as being expenditures made 
in the interest of the insurer and under the authorization 
by him given by the terms of that clause, and are recover
able by the insured over and above the amount insured. 
(Arnould, sup. cit. — Kidston v. Bmp. Marine Co., sup. 
cit. — and L. R., i C. P., p. 532. — Great. Ind. Pen. Rv. 
Co. v. Saunders, 30, L. J., Q. B., 218; 31 L. J., Q. B., 206; 
Booth v. Gair, 33 L. J., C. P., 99; Aitchison v. Lohrc, 4, 
App. Cases, 755).

The last mentioned case (and indeed the others), we will 
have occasion to advert to again. For the moment I desire 
merely to point out that while it holds salvage charges not 
to be recoverable under the “ sue and labour clause,” it does 
not question their being “ particular charges,” where incur
red in a particular interest.

Upon the whole, it would seem safe to say that in England 
“ particular charges ” mean expenditures incurred in a par-
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ticular interest, as distinguished on the one hand from gene
ral average charges, and, on the other, from actual damage 
sustained by a particular interest. And, in fact, the terms 
seem to have been adopted more particularly for the purpose 
of making the latter, than the former, distinction. In the 
cases of Great Indian Pen. Railway Company vs. Saunders ; 
Booth vs. Gair; Kidston vs. Empire Marine Insurance Co., 
above cited, a distinction was sought to be made between ex
penditures called “particular charges," and “particular ave
rage.” the endeavor being to limit the stipulation “free of 
particular average,” to exempting the insurer from liability 
for partial damage to the thing insured, but not for expenses 
incurred for its preservation, styled “particular charges.” In 
the result the distinction existing between the meaning of the 
two expressions was fully recognized, but it would appear 
to have been held that “ particular average " included “ par
ticular charges,” as well as partial damage, save only in 
the case of “ particular charges " incurred under the “ sue 
and labour clause, ” which would not be included in it.

Turning now from the English authorities to the disposi
tions of our own law, it may be said at once that in none 
of those dispositions do we find the words “speciaJ charges” 
or “particular charges” made use of. In but one article 
(art. 2512) is the word “charge” made use of, and that 
article has no bearing on our case.

On the other hand, we find liability for all the expenditu
res which in England would be called “ particular charges,” 
imposed upon the insurer by articles 2527. 2528, 2531, and 
2537 of our code. The first of these articles declares “ ex
traordinary expenses necessarily incurred for the sole bene
fit of some particular interest” to be fas well as damage 
sustained by ship alone or cargo alone) “particular average 
losses for which the insurer is liable to the insured, under 
the general terms of the policy, when the losses are caused 
by the perils of the sea. ” These “ extraordinary expenses ” 
are clearly the “ particular charges ” of the English law. 
and the article makes them equally clearly form part of a 
“ particular average ” loss. The next article, 2528. deals 
specially with the “ salvage loss ” (“ frais de sauvetage ” in 
the French version), and declares it also to be a loss by
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perils of the sea. Article 2531 deals with certain partic
ular expenditures in case of transhipment of goods, that is 
“ expenses of discharging, storage, reshipment, supplies, 
freight, and all other costs not exceeding” the amount of 
the policy, and imposes liability therefor on the insurer. 
These are apparently only particular items inserted for 
greater certainty, hut which would, or at all events might 
have been covered by the more general terms of article. 
2527. They are clearly among the particular charges of 
the English law. Article 2537 in effect imposes upon the 
insured the obligation which is in England held to be in
cumbent iq>on him under the “ sue and labour clause " of 
the policy, to do all in his power “between the time of loss 
and abandonment to save the effects insured," and upon the 
insurer the obligation by that clause by him undertaken to 
indemnify the insured for all expense or charges by him 
incurred in so doing. These latter charges or expenses, as 
wc have already seen, are among the “ particular charges ” 
of the English law.

Of these four articles it may not be without interest to 
mention that article 2531 reproduces article 393 of the 
French (.'ode de Commerce, as does our article 2537 sub
stantially article 381 of that code, save that the latter art 
iele admits the right of recovery of expenses by the in
sured under it to the value of the goods by him saved : 
and that our articles 2527 and 2528, so far as they deter
mine the nature of the losses by them dealt with, contain 
dispositions to be found in article 403 of that code. I 
do not mention this because it seems to me that any question 
arises herein making it necessary to go into any enquiry 
concerning the source of our law, as ro whether it be 
French or English. In dealing, however, with the interpreta
tion of terms used in the policy before me, which is in the 
identical form of the English policy of marine insurance, 1 
have felt justified in seeking light upon the exact meaning of 
these terms in the interpretation of the terms of the policy 
in the country of its origin. In any case, as regards partic
ular charges and the liability of the insured for them, 
there does not appear to be any material difference be
tween the law as it prevails in the three countries.
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All the expenditures for which plaintiff claims under 
the name of “ special charges " being charges which in 
England would come within what the parties treat as the 
equivalent designation of “ particular charges," and being 
all charges for which by our law the insurer is declared 
to be liable under the policy, I feel justified in concluding 
that they are “ special charges " within the meaning of the 
policy of insurance issued by plaintiff, and the certificate 
of re-insurance in its favor sued upon. Whether anything 
in the particular circumstances of the loss in this case re
lieves defendant of his responsibility, is a question to be 
considered later.

With regard to the salvage charges, and the expense of 
selling the cattle, 1 have had more difficulty in arriving at 
the conclusion above stated, than with regard to the cost 
of feeding and caring for the cattle during their detention, 
which is specially dealt with by article 2530.

As regards the salvage charges it appeared to me that 
the distinction sought to be made by defendant's witness, 
Mr. Riley, might find some support in the terms of article 
2528, C. C., which deals with “ loss by salvage," apparent
ly avoiding the use of the word “charge" as applicable to 
expenditure for that purpose. But, apart from the fact that 
though between the assured and insurer an amount paid 
for salvage constitutes a loss, it nevertheless is essentia! Iv
an expense incurred for the preservation of the thing in
sured. On turning to the French version of the article we 
find the salvage expenditure spoken of as “ frais de sau
vetage," the word “ frais" being the equivalent of the Eng
lish word “ charge " and being in fact used in translating 
the last mentioned word in the only article of our code 
(2512) in which, as we have already remarked, it occurs. 
A further reason, which led me to hesitate with regard to 
treating salvage as a special or particular charge, I found 
in a first reading of the judgment of the House of Lords, in 
the case of Aitchison v. L,ohrc, above referred to (4 A. C. 
755.) Their Lordships there refused to allow a claim for sal
vage arising under circumstances in many respects similar to 
those in this case, as a particular charge under the “sue and 
labour clause ” and recoverable over and above the amount 
of the policy. In the course of their remarks they speak of it
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as being, and insist upon its being, a loss by perils of the sea 
recoverable under the general terms of the policy. At first 
glance this holding seemed to imply that, in the view of 
their Lordships, salvage, where earned by a salvor under 
the general maritime law was a loss and not a '* charge.” 
Hut a more careful examination of their language leaves 
no doubt in my mind, that by the use of the word “ loss ” 
they did not mean that because it was a loss it was nota 
charge or particular charge — but merely that they meant 
to make clear that it was that kind of a particular charge 
which would constitute a loss under the general terms of 
the policy, and not a charge incurred under the clause 
above-mentioned. That was the question before them. And, 
indeed, upon it they only arrived at the result they did, 
and which reversed the judgment of the Court of Appeal 
(3 Q. B. D., 558) by drawing a somewhat fine distinction 
between cost of salving, under a contract by the owner or 
master to salve at a fixed price, and the like cost when 
paid to salvors acting under the maritime law. The judg
ment — like many another — has not escaped criticism. 
(Maclachlan in 6th edition of Arnould on Marine In
surance.) But whether sound or not, it does not, 
as has been pointed out, hold that salvage expenses 
are not a “ particular charge. ” Any doubt as to whe
ther salvage charges come properly under the designa
tion of “ special charges, ” moreover, completely disap
pears, when we find this expression, used in the policy is
sued by plaintiff, in a clause stipulating that “ no claim 
(except general average and special charges) shall attach 
m respect to any animal walking after being landed alive.” 
To interpret the words in this clause as not covering sal
vage charges, would be to leave the insured without re
course, if the animals were once landed living as the re
sult of salvage operations which might have cost the greater 
part of. or even their entire value, it seems impossible 
that this can have been intended, and the words cannot mean 
one thing in the insurance and another in the re-insurance 
policy.

As regards the expenses of the sale, the ground of my 
hesitation was that the actual selling of the cattle could 
perhaps hardly be strictly treated as an act for tin- pre
servation of the object insured, inasmuch as its result was

7
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to terminate all right in it, either of insured or insurer, 
and to put an end by one and the same act both to in
sured’s ownership of and insurer's risk upon the property.

Under the circumstances, however, the sale having been 
made as the sole means of putting an end to daily in
creasing charges of maintenance of the cattle, which — once 
it was clear they could not advantageously be forwarded 
to their original destination, had ceased to be of any ad
vantage, seems to me to have been a necessary step to
ward > saving them for the insured, or for the insurer, 
should the former exercise the right the circumstances gave 
him of abandoning, from being entirely lost so far as value 
was concerned by the process of what is familiarly called 
“ eating their heads off." This having become necessary 
in consequence of a peril insured against, the expense of 
doing it appears, therefore, justly enough to be treated as 
a particular or special charge, at all events as between the 
insured and the plaintiff as principal insurer.

Before leaving this question of what is to be understood 
by “ specal charges,” it may not be without purpose to 
point out that, although there is nothing before the court 
to indicate the object for which the clauses containing 
these words were inserted in the policy of insurance and 
certificate of re-insurance, the effect of interpreting them 
as we have done is to make these clauses tantamount to 
the stipulation “ free of particular average ” in the sense 
unsuccessfully sought to lie attached to that stipulation in 
the cases above cited of the Great Tnd. Pen. Rv. Co. v. 
Saunders, and Booth v. Gair, the insurers, from respons
ibility for damage to the object insured, but leaving them 
liable for total loss, general average and partial loss in so 
far as the same consists of particular charges. In the last 
mentioned of these two cases, in speaking of the clause 
“ warranted free from particular average except general," 
Eric. C. J.. said : “If the assured intended to confine the 
warranty to partial loss from damage to the cargo, and to 
leave the underwriter liable for expenses of transhipment, 
(the particular charge there in question), this policy does 
not express that intention.”

It would appear to me not to be too hazardous a sur-
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mise, that the clause, as embodied in the policies now be
fore the court, was desired for the purpose of attaining 
that result, and expressing that intention.

There remains for us to examine the grounds upon 
which defendant contends that even though the expend
iture in dispute lie special charges, the circumstances under 
which they were incurred and the fact of the abandonment 
by the principal insured relieve defendant of liability there
for.

if 1 have correctly apprehended defendant's contentions 
in this branch of the case they are two in number. He 
says, ist, these charges were not incurred to forestall or 
prevent any loss for which I would have been liable, even 
had such loss occurred, and I had consequently no interest 
in their being made, and am not liable for them, and 2nd, 
my policy being one of re-insurance, and exempting me 
from liability for any total loss save absolute total loss of 
vessel and cattle, and you, plaintiff, having accepted the 
abandonment of the principals assured and paid them for a 
constructive total loss, have paid said principals assured 
no special charges, you have merely as owner of the cattle 
saved — as you were, in virtue of the abandonment, from 
the moment of the disaster — been obliged to submit to the 
diminution in their value resulting from the charge with 
which they were burdened. For this diminution I am in 
no way responsible to you.

As regards the first of these contentions, it is so far as 
regards the salvage charges unfounded in fact. Had the 
salvage not been effected the live stock would have remain
ed on Flat Island — which it is admitted was not a place 
of safety, exposed to perish as the direct consequence of 
the perils insured against. Had they so perished, there 
would then have been an absolute total loss of both vessel 
and animals, for which defendant would have been liable. 
As for the not very seriously urged pretension of Mr. 
Riley in his testimony, that inasmuch as if but half a dozen 
or a dozen cattle or sheep had been saved there would 
have been no loss for which defendant could he respons
ible, the latter wras interested only in and should be held 
liable only for the salvage of such dozen or half-dozen, it 
does not appear to me to deserve serious consideration.
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As regards the other charges, more especially those in
curred for the sale of the cattle, it is true that they were 
not incurred in defendant's interest, in the sense that they 
were not necessary to prevent an absolute total loss by 
perils of the sea. ( )nce it had been decided to sell the 
cattle it became quite certain that there was no longer any 
danger of an absolute total loss by perils of the sea. and 
even before that decision had been arrived at the expenses 
incurred in feeding and caring for the cattle at the dif
ferent places of detention, even if incurred with a view to 
their being forwarded, cannot he said to have been incur
red for the purpose of preventing an absolute total loss 
by such perils. At Halifax, Sydney and Bonne Baie they 
were in no such peril.

Had defendant been the principal insurer, insuring only 
against absolute total loss, it might perhaps, in so far as 
these expenses arc concerned, have found authority for the 
contention in the judgments in the cases above mentioned 
of Great Ind., Pen. Ry. Co- v. Saunders, and Booth 
v. Gair — though even then it would have had to face the 
difficulties which did not stand in the way of the insurers 
in those cases, namely, that the policies in these cases ex
cluded liability for particular average generally, and made 
no mention of particular charges, whereas here liability 
for special charges is specially assumed ; and that in those 
cases the insured had nothing whereon to base his claim, 
but the “ sue and labour clause, " of the policies, whereas 
.here we have, besides the disposition of article 2537, im
posing upon defendant obligations analogous to those in
cumbent upon insurers under that clause, the express text 
of article 2530, making insurers, by law liable for charges 
incurred during detention of cargo, at all events so long 
as there is hope of its being possible to forward it to its de
stination within a reasonable time.

But there is another, and it seems to me clearly perempt
ory answer to defendants contention now under examina
tion. and one which applies as well to the salvage as 
to all the other charges. It is found in the fact that defen
dant is a re-insurer. \s such it insured plaintiff's liability 
under its policies to the principals insured. So far as plain
tiff’s liability to such principals insured was for actual loss
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of the object insured, defendant limited its re-insurance 
to absolute total loss, but so far as that liability was for 
“ special charges " defendant re-insured it without restric
tion of any kind. It seems* to me, therefore, that it is 
quite immaterial in the present instance whether defendant 
was or was not interested in the incurring of all or any 
of the charges in question. It undertook unreservedly, in 
plaintiff's favor, to pay "special charges” (that is, of 
course, defendant's proportion of them), and having so un
conditionally and unrestrictedly bound itself, it cannot now 
be heard in an endeavor to subject its obligation to condi
tions or restrictions not stipulated. The " special charges " 
which defendant undertook to pay, must, it seems to me 
be held to be, all those for which plaintiff might become 
liable under the policy, the risk wherein defendant partially 
re-insured.

The second ground on which defendant basesi his pre
tension that he is relieved from liability for the special 

charges in question, does not seem to me to stand the test 
of careful examination better than the first.

There is no doubt that the result of the abandonment 
made by the principal insured was to place plaintiff in the 
position of being owner of the property insured from the 
time of the abandonment, and the plaintiff took what was 
abandoned with all the charges upon it. 1 say this, assum
ing the assignments made by the assured to plaintiff long 
after the objects insured had been sold and upon payment 
by plaintiff of the full amount of its policy, to amount to 
an abandonment properly speaking, as defendant contends 
they did, and, as plaintiff does not appear to question 
that they did. The latter by its answer to defendant's al
legation of abandonment in the plea, says, it is true that 
one of the principals assured made an abandonment to the 
plaintiffs on terms of the assignment herewith fyled, and 
not otherwise, and denies the balance of the paragraph al
leging that all the principals insured abandoned. But in 
the admissions fyled, it admits notice of abandonment was 
givent by all the insured, and that they were paid as for a 
constructive total loss.

Were it contended that these assignments did not amount
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to abandonment properly so called, and did the question 
whether they did or not materially affect the result of the 
case, 1 confess it would seem to me, for reasons tl at need 
not he here gone into, to be, to say the least, open to very 
considerable doubt whether they did.

The abandonment, treating what was done as an aban
donment. was made after all the special charges claimed 
had been incurred. The position then was that the insured 
were at liberty, had they so chosen, to make no assign
ment or abandonment, but take over themselves the balance 
of the proceeds of the cattle after payment out of them of 
all said special charges, and then claim from plaintiff, as 
a partial loss, the difference between the value of the cat
tle as established in the policy and the amount received 
by them out of the proceeds of the sale, which partial loss 
would he made up of the difference between the said value 
in the policy and the gross proceeds of sale, being the 
actual loss resulting from the perils of the sea. plus the 
amount of the special charges incurred to obtain those 
gross proceeds, and which the insured would have had to 
pay out of said gross proceeds. This would have amounted 
to exactly the full amount of plaintiff's policy, less the net 
proceeds of the sale of the cattle.

Had that course been adopted plaintiff would clearly, as 
part of such a loss, have paid the insured the full amount 
of the special charges herein in question. And that seems 
to me to be in reality and effect what was done, only that 
instead of allowing the insured to draw the net proceeds 
of the sales of the live stock, and then paying them the 
full amount of its policies, less said net proceeds, plaintiff 
paid the full amount of its policies and took from the as 
sured an assignment of said net proceeds.

But the position before the so-called abandonment being 
•as above set forth, the special charges having then ac
crued, and plaintiff being liable therefor under its policy to 
the assured, and defendant in turn liable therefor to plain
tiff. nothing that the principals assured might do thereafter, 
could affect the liability of defendant to plaintiff. The so- 
called abandonment could not, on the one hand, be in
voked against defendant as rendering it liable for a total
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loss — under its policy of re-insurance there could bv no 
such thing as a constructive total loss. But neither, on the 
other hand, can that “ abandonment " l>e by defendant in
voked as relieving it from an obligation which resulted 
front the express terms of its own policy, and which had 
become enforceable against it by plaintiff ltefore such 
“ abandonment " was made.

The position between plaintiff and defendant was fixed 
from the moment the cattle were sold. Special charges 
had then been incurred, and defendant, under its policy, 
was bound to pay its proportion thereof. Whether plain
tiff paid them directly or indirectly seems to me quite im
material to defendant's responsibility. The so-called aban
donment, made long after said sale, seems to me to have 
been, as far as defendant was eoncemed, absolutely “ res 
inter alias acta,” and as such uilla nee novet ncc prodest. n

Plaintiff has judgment for the sum of seven hundred 
and eighty-nine dollars and thirty-five cents ($78<).35). 
This amount is less than that claimed by the action. It 
is the sum which bears the same proportion to the total 
amount of special charges admitted — (which is less than 
that alleged ) — plus the general average charges admit
ted by the pica, as the amount of the re-insurance policy 
of defendant bears to the total amount of the policies is
sued by plaintiff.

As I make the calculation it is as follows : —

3V7

Total amount of plaintiff's policies ... $i8,yio.(x>
Total amount of special charges ad

mitted..............................................  $5,181.(12
General average charges.....................  2,281.63

--------------- 7.463.25

Total amount of defendant's policy........................ 2.000.00

As $i8,<)io.oo is to $2,000 so $7,463.25 is to $780.34 
As I understood at the hearing that the parties would 

agree upon the amount, if the court settled the questions 
of principle invoked, I will, if they so desire, hear any 
observations they may have to make with regard to the 
correctness of the above figures and calculation.
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J liavc formed the total amount of special charges In- 
adding together the amounts admitted specifically as hav
ing been expended for the different purposes above men
tioned. They form an amount, as alxive stated, of $5.181.- 
62. This is $191.83 less than the total of special charges 
shown on exhibit I\ 7. By the admissions fyled it appears 
that in P. 7 there are items figuring as special charges, 
amounting altogether to $137.97. which should not lie so 
charged. This accounts for so much of the difference be
tween my figures and those of P. 7. There still remains 
unaccounted for an amount of $51.86, which, if it should 
be added to the total of special charges as I make it. 
would increase by $549 the amount defendant ought to 
pay. If the parties think it worth while to verify the fig
ures I will make the correction, should it he found it 
should be made, as I have power to do even after signing 
the judgment under Article 546, C. C. P.

Solicitors for the Plaintiffs: Laflki'r, MacDoi <;ai i, X 
MacKay.

Solicitors for the Defendants : Hall, Cross, Brown X 
Sharp.

Editor's Note:—

In the notes to Kidston v. Empire Marine Insurance Co. 
in the Ruling Cases ( 14 R- C. at p. 268) it is said with 
reference to the final judgment in A itch i son v. Lahore (4 
A. C. 755).

*' This judgment of the House of Lords is doubtless 
binding on all inferior Courts in England, so that, in the 
case of salvage proper, where no bargain is made for renu- 
meration. and the right to renumeration for successful ser
vice defends merely upon the general maritime law. the 
expense cannot be recovered under the suing and labouring 
clause. It is, however, not beyond the competence of the 
House of Lords to reconsider the principle of that decision, 
having regard to the considerations brought to hear on the 
question in the 6th edition (1887 ) of Arnould on Insurance 
by David Maclaclilan. See his note R. 807. "

This latter criticism is referred to in the judgment re
ported supra.
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See, also, The Pomeranian (1895 J Probate, 349.

Lysaght v. Coleman | 1895] * U- B. 49.

Alexandre v. Sun Marine Insurance Co. 51 N. V. 253.

Cory v. Boylston Fire & Marine Insurance Co., 107 
Mass. 140

Buzby v. Phoenix Insurance Co. 31 Fed. R. 422.

[IN THE SUPREME COURT OF BRITISH 
COLUMBIA.]

BF.roRK HUNTKR, C. J., IRVING, ani> MARTIN, J.

THE VICTORIA YUKON TRADING CO 'Defendants Appellants.

BOYLE Plaintiff;, Respondent.

Action on foreign judgment—I xemphfication—Right to question 
judgment founded on void contract— Extra-ten ito> mi con
tract of company—B. N. A. Act, sections 91 and 92.

Tim province of British Colombia 1ms the right to incorporate a 
company with power to enter into extra-territorial contracts of 
carriage, and it is therefore not vllrt. rirex of a company which has 
been granted a charter by that province to contract to carry good* 
from British Colombia to the Yukon Territory.

In an action upon a foreign judgment the defendant may question 
the validity of such judgment on the ground that it is manifestly 
erroneous, as for instance, being founded on a contract void from 
its inception-

Although a foreign judgment obtained by default is liable to be set 
aside, yet so long as it stands it is “final and conclusive” within 
the meaning of that expression ns applied to foreign judgments, 
and consequently an action may be brought upon it in another 
jurisdiction.

Per Maktin, J. : —
Exemplification of judgment under the seal of the Court by which 

the judgment was pronounced is equivalent to the original judg. 
ment exemplified, and notice under The Evidence Act of an 
intention to produce it in evidence is unnecessary.



400 CANADIAN COMMERCIAL CASKS.

Appeal from the judgment of Drake, J.

The defendant company was incorporated under the 
Companies’ Act of British Columbia, and during the sea
son of 1899, operated as a transportation company between 
Bennett, in British Columbia, and Dawson, in tile Yukon 
Territory, and undertook to carry for the plaintiff, who 
was a Dawson merchant, certain goods from Bennett to 
Dawson. The company failed to deliver, and the plaintiff 
commenced an action for damages in the Yukon Territo
rial Court, and the general agent for the company was 
served with the writ and statement of claim, which, al
though intended to be issued against the defendant com
pany, did not contain the defendant’s proper title ; the writ 
and statement of claim were amended, and. under an order 
for substituted service, rendered necessary on account of 
the manager’s absence out of the jurisdiction, were served 
on Messrs. Wade & Aikman, general solicitors for the de
fendant company at Dawson. Under the order, a copy of 
the writ and statement of claim was mailed to the company 
at Victoria, and a copy posted in the office of the Clerk of 
the Court at Dawson. A statement of defence was filed 
by Wade & Aikman, who also attended on behalf of the 
defendant company on an examination for discovery of an 
agent of the company. At the trial no one appeared for 
the company, and judgment went by default-

The plaintiff then commenced an action in the Supreme 
Court of British Columbia on the Yukon judgment, clai
ming $7(11.50, being the amount of the judgment, and 
$169.00, the taxed costs, or in all $930.50.

The action was set down for trial at the Civil Sittings 
commencing at Victoria on 4th March, 1902. and on 13th 
February the plaintiff gave defendant notice as follows:

“ Take notice that the plaintiff intends at the trial of 
this action to give in evidence as proof of a certain record, 
proceedings and judgment in the Territorial Court of the 
Yukon Territory in an action wherein the present plain
tiff was plaintiff and the present defendants were defend
ants an exemplification or certified copy thereof purporting 
to be under the seal of the said Territorial Court of the 
Yukon Territory. ”
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At the trial, which came on before Drake, J., on 17th 
March, 1902, counsel for defendant objected that the no
tice was not sufficient under the Evidence Act to permit 
the admission of the exemplification of judgment on the 
grounds that (1.) It did not specify the documents pro
posed to be used. (2.) The documents proposed 
to be given in evidence did not comply with the 
notice. (3.) Having regard to the fact that the 
documents proposed to Ik- used were from the files 
of the Court of the Yukon Territory, the notice was not 
given within a reasonable time as required by the statute. 
(4.) All the other documents attached to the exemplifica
tion of judgment were not admissible in evidence in any 
event.

He also tendered evidence that in the ordinary course of 
post it would require at least eighteen days to communi
cate between Dawson and Victoria.

His Lordship held that the notice was insufficient in 
point of time, but overruled the other objections, and he 
granted an adjournment till 4th April. Later in the day 
the trial was proceeded with, both counsel agreeing that 
the hearing should lie treated as iT it had taken place on 
4th April.

Counsel for defendant tendered in evidence the articles 
and memorandum of association ' of the company for the 
purpose of shewing its constitution and the method of the 
appointment of its officers, but His Lordship refused to 
receive them in evidence.

At the conclusion of the trial His Lordship stated: 
“ There will be judgment for the plaintiff. The validity 
of a foreign judgment can only be disputed under certain 
circumstances, but in the face of Mr. Carmody’s evidence, 
it is perfectly clear that the solicitors in this case in the 
Yukon were sufficiently appointed. Their solicitor was in 
a position to bind them, and has done so with reference to 
this claim. There was no objection taken then to the po
sition he occupied. Judgment will go for the plaintiff 
for the amount of the claim and costs. "

The company appealed, and the appeal was argued at 
Vancouver on ifith April, 1902, before Hunter. C.J.. and Ir-
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Du ft, K. C\, for the appellant.

Peters, K. C. and Griffin for the respondent.
29T11 July, 1902.

Hunter, C.J. : This is an action on a foreign judgment 
which was recovered between the same parties in the Yu
kon Territory Court on a contract to carry the plaintiff's 
goods from Bennett to Dawson, the defendants having 
failed to deliver a portion of the said goods. The general 
agent for the company in the Territory was served with a 
writ of summons, which, although intended to be issued 
against the defendant company, was in error issued 
against a non-existent company with a similar name, and 
another writ was then served, owing to his absence, under 
an order for substituted service, upon Messrs, Wade & 
Aikman, general solicitors for the defendants at Dawson. 
They filed a statement of defence, and attended on the 
agent’s examination for discovery, but no one appearing 
for the company at the trial, judgment went by default.

It has been assumed during the present proceedings, 
and I think properly so, that the company was within the 
clutch of the Yukon Court for the purpose of litigation in 
the Territory, and accordingly the plaintiff is suing on a 
prima faeie valid foreign judgment.

Mr. Duff, however, oi\ behalf of the company, contends 
that the judgment should not be enforced for several rea
sons. One reason is that the judgment has been recovered 
on an ultra vires contract ; this being so, the judgment can 
be of no greater validity than the contract on which it is 
based, and for this he cites Great North-West Central 
Railway Co. v. Cliarlcbois (1899), A.C. 114.

The first question then to be determined is. can the de
fendants allege that the judgment is void as being based 
on a manifestly ultra vires contract, or. in other words, 
can it be impeached for manifest error ? No doubt we 
must be careful not to infringe the doctrine that we are 
not to act as a court of appeal to review a foreign judg
ment, but I think that neither the comity of the provinces, 
nor the canons of international law, require us to blindly 
enforce a default judgment obtained in a sister jurisdic-
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tion. T think, on the contrary, that we are entitled to scru
tinize all the proceedings ( compare what was done in 
Houstoun v. Martinis of Sligo ( 1885 ), 29 Ch. I). 44.X), 
and if manifest error going to the root of the judgment 
appears, that we may, and should, decline to perpetuate 
and enforce the error. The case of Cas trique v. I tune 
(1870). Iv.R. 4 H.L. 414. is not. 1 think, an authority 
against this proposition. That was a case where the 
French Courts, including the final Court of Appeal, after 
a stoutly contested litigation, gave a decision in rail, 
under which the property, an English ship, passed to a 
purchaser by a judicial sale. The defeated party sought to 
impeach the buyer's title in England on the ground that 
the French Courts had erred in their application of English 
law. lie failed, and the case i> really only an instance of 
the inflexible adherence of the English Courts to the rule 
of international law. that a foreign adjudication in mu 
will be enforced even if it proceeds on a mistaken view of 
English taw. which quoad the foreign tribunal is merely a 
mistake of fact. The case in hand is not that of a decision 
in ran emanating from the Courts of another nation after 
real litigation, hut i- a judgment taken by default in ano
ther Canadian jurisdiction, in disregard, as it is alleged, of 
the paramount law of the land, which Ijoth the Yukon and 
British Columbia Courts are hound to ol>cy and properly 
administer- Moreover, it d(x*s not require argument to 
'hew that there is a radical distinction between a judgment 
thus obtained and one which is the result of real litigation. 
In the case of a default judgment, the judicial mind is not 
necessarily applied t<> the matters in issue, but the machi
nery of tile Court is employed at the will of the plaintiff 
to record a judgment in his favour which may or may not 
he null and void; nor will it do to say that the default in
variably creates an estoppel, for there may be void judg
ments as well as void contracts. Tf the contract was ultra 
vires in any sense, it was so in the strict legal sense, that 
is to say, it was, and is, beyond the power of the company 
either to make it or to ratify il at any time or by any mo
de; and obviously a contract which cannot under any cir
cumstances be infra vires, is void and incapable of ratifica
tion. Then, if void, and incapable of ratification, no ques
tion of estoppel can arise so as to prevent the company 
from saying that the contract is void, as otherwise it would
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come to pass that the Company might be able to do by es
toppel what it could not do by law. Nor can a valid judg
ment. taken either by compromise or consent, or default, 
or ininvitum, spring from a void contract : ex nihih mini 
tit. No doubt a judgment may be got on a contract as to 
which there may be a doubt as to whether it is void or not, 
yet so long as such judgment stood it would ordinarily he 
presumed that the judgment was valid ; but 1 think this 
presumption cannot apply to a default judgment which 
purports to enforce a contract cx facie void by the para
mount law of the land.

1 think, then, that the defendants are entitled to chal
lenge the validity of the judgment on the ground that it is 
manifestly erroneous, as being recovered on an ex facie 
void contract, and if they were right in this contention, 
then the judgment, in my opinion, should not he enforced. 
But 1 think that Mr Duff's contention that this judgment 
is based on an ultra rires contract, and that therefore it 
is void, must be rejected. If I caught his argument righ
tly. it was that the Province could not create a corporation 
with power to undertake contracts of carriage beyond the 
limits of the Province, or, at any rate, that if it was able 
to do so that it had not done so. and, therefore, that the 
company was not liable ; but 1 think our decision must he 
against both propositions.

By the British North America Act the Province may 
exclusively make laws relating to “ the incorporation 
of companies with provincial objects. ” Bearing in 
mind the rule that we must assign such full, large 
and reasonable meaning to the phrase as the lan
guage of the Act will allow, I think the true anithesis 
or phrase of exclusion is not “ Dominion objects, " 
or “ extra-provincial objects, ” but “ non-provincial 
objects, ” and that the phrase “ provincial objects " in
cludes both “ intra-provincial ” and “ extra-provincial 
objects. ”

It is well known that provincial companies have for many 
years undertaken outside of their province of origin such 
contracts as that of loan and insurance, the investing of 
trust funds, the buying and selling of bonds and other
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obligations, the buying and selling of natural and manu
factured products, etc., etc., and no authoritative judicial 
doubt, so far as I know, has ever been thrown on the va
lidity of such contracts, which are enforced by and against 
the companies by the comity of the provinces, or bv the 
comity of nations, as the case may be. W hat reason can i>e as
signed why a provincial company should not have tin- power 
to buy and sell land, or to own and operate mines beyond 
the provincial boundaries if so authorized, and why can it 
not undertake extra-territorial contracts of carriage if 
not limited to intra-provincial contracts by its charter?

So to hold would not be necessarily to deny the Domi
nion similar power to create companies having similar ob
jects: the only difference would be that a company if le
gally created by Dominion authority would operate in any 
province ex proprio vigore, while a company created by 
provincial authority would operate in any other province 
by the comity of the provinces, and both would operate 
outside of Canada by the comity of nations.

The power of the province to create a company is not, 
in my opinion, necessarily to be measured by the territo
rial test, but is at least co-extcnsive with, and apparently 
in some cases transcends the general powers of the pro
vince to deal with the given subject matter, assuming, of 
course, that it is capable of being dealt with by a corpora
tion. The expression “ provincial purposes, " in sub-sec
tion 2 of section <)2. was considered by the Judicial Com
mittee in Dow v. Black ( 1875), L.R. f> T\C. 272, where it 
was held that the New Brunswick Legislature could au
thorize a municipality to bonus a railway which was to he 
built in the State of Maine to connect with a railway in 
New Brunswick. Can there he any doubt that it could also 
have created a company having as its object the procuring 
of the building of this railway by bonus, or otherwise? If 
not, then the question of territoriality is not necessarily 
the measure of the power to create a company.

But even if I am wrong in concluding that the prov
ince may create a company with power to undertake extra
territorial contracts of carriage, there is nothing to pre
vent such a company from securing the performance of
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the extra-territorial portion of the contracts by others. It 
is well settled by a long line of authorities, both in -En
gland and Canada, that a common carrier may undertake 
contracts of carriage to points beyond the line of his own 
vehicles, and that the consignor need not concern himself 
as to the ways or means. For instance, Watson, B., says 
in Wilby v. West Cornwall Railway Co. (1858), 2 H. & 
X. 703, at p. 711 : “ It would be strange if a company who 
undertook to carry goods from London to Paris were not 
liable for a loss at Boulogne because their line did not 
extend beyond Dover or Folkestone. The same way be 
said of the carriage of goods from London to Dublin, or 
from London to Barton, and from thence across the river 
Humber to Hull.” And Channell. B., says, p. 712: ‘‘As 
to the objection that, the carriage by sea was ultra vires, 
I do not at present see any distinction between carrying 
by sea and carrying on the line of another person. ” T11 
fact, according to the leading judgment in Doolan v. Mi
dland Railway Co. (1877), 2 App. Cas. 792, delivered by 
Lord Blackburn, it is useless for the company to set up a 
plea of ultra vires, lie says, p. 806-7:

“ I may here dispose of a point on which great reliance 
seems to have been placed by the pleaders and by some of 
the Judges below, though I think it was abandoned on the 
argument at your Lordships' Bar. The Midland Railway 
Company is not authorized bv any Act of Parliament to 
own or work steamboats, and therefore, it is said that this 
company, if owning and working steamboats, would he 
dong so illegally, and therefore would be free from the 
restrictions imposed, it is said, only on those railway 
companies legally owning and working steamers. It is 
impossible to suppose that the Legislature intended those 
companies who were wrongfully working steamers to l>e 
in a better position than those who were rightfully work
ing them; and the Act should not be so construed if the 
words permit of any other construction. And even if the 
words compelled this construction, I think the railway com
pany could not set up its own wrong, against a plaintiff 
who contracted with the company in innocence and igno
rance. Doolan and the Midland Railway Company are 
not in pari delicto. Doolan might perhaps set up against 
the Midland Railway Company that it was acting illegal- 
iv. if it would in any way help him (which I do not think
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il in any way could), but it does not lie in the mouth of the 
railway company to set up its illegality, even if it would 
help it, which 1 do not think it would. "

Moreover, Lord Blackburn's remarks lead to the con
clusion that under such circumstances as exist here the 
plea is worse than useless as against an innocent plaintiff, 
because it virtually admits a tortious dealing with his pro
perty. Other cases which may he referred to in this con
nection are M use ha in p v. Lancaster ami Preston Junction 
Pailway Co. (1841), 8 M. & W. 421 ; Scothorn v. South 
Staffordshire Railway Co. (1853). 8 Ex. 340: Directors. 
&r., of the Bristol and Exeter Railway v. Collins (1859). 
7 ILL. Cas. 194. in which the Lords polled the opinions 
of the Judges before giving their decision; Merchants’ 
Despatch Transportation Co. v. Hatley (1886). 14 S.C.R. 
572; The Grand Trunk Railway Co. v. McMillan (1889). 
if) S.C.R. 543; The Northern Pacific Railway Co. v. Grant 
(1895), 24 S.C.R. 946; Hamilton v. Hudson's Bay Com
pany (1884). 1 B.C. (Pt. 2) I. and in appeal at p. 17b.

Another objection raised by Mr. Duff is that the judg
ment being by default is not final and conclusive within 
the meaning of that expression as applied to foreign judg
ments, by reason of the decision in Nouvion v. Freeman 
( 1889), 15 App. Cas. i. and Mr. Duff admitted that he 
was driven to contend that no judgment obtained by de
fault is enforceable as a foreign judgment. This conten
tion is, on the face of it. unreasonable, as of course all that 
a defendant, having no assets in the foreign jurisdiction, 
would have to do would be to ignore the process. T do 
not think that this is the effect of Nonvidn v. Freeman. 
In that case the action was brought on a “ remate " judg
ment. which, by the law of Spain, concludes nothing bet
ween the parties as the same. and. in fact, all questions may 
be agitated in another action, called a “plenary” action, in 
which it may happen that the “remate” judgment is for all 
purposes annulled, and bad for nothing. Lord Herschell 
says, at p. 9:

“ My Lords, I think that in order to establish that such 
a judgment has been pronounced it must be shewn that in 
the Court bv which it was pronounced it conclusively, fi

' 8
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nally, and forever established the existence of the debt of 
which it is sought to be made conclusive evidence in this 
country, so as to make it res judicata between the parties. 
If it is not conclusive in the same Court which pronounced 
it, so that notwithstanding such a judgment the existence 
of the debt may between the same parties he afterwards 
contested in that Court, and upon proper proceedings 
being taken and such contest being adjudicated upon, it 
may he declared that there existed no obligation to pay the 
debt at all, then I do not think that a judgment which is 
of that character can lie regarded as finally and conclusi
vely evidencing the debt, and so entitling the person who 
has obtained the judgment to claim a decree from our 
Courts for the payment of that debt. ”

It is true that under the system which prevails in the 
Yukon, as well as in our Courts, as also in England, a de 
fault judgment may he set aside either absolutely or on 
terms, hut so long as it stands it is a final and conclusive 
adjudication that a debt is due by the defendant if the 
claim is for debt. It is also true that other expressions 
occur in the judgments which at first sight would seem to 
imply that a default judgment has not the finality neces
sary to make it an enforceable foreign judgment, but 1 
think such expressions must be taken secundum subjectam 
materiam, as remarked by Lord I Irani well in Sewell v. 
Burdick (1884), 10 App. Cas. 74, at p. 104. For exam
ple, Lord Watson, says: "It must lx* final and unal
terable in the Court which pronounced it. " Now, of 
course, this judgment is not unalterable in the wide sense, 
because it can be set aside by a Judge of the Yukon Court, 
but it is unalterable in the sense that it is conclusive while 
it stands, being for a fixed ascertained amount*, and as 
Lord Bramwell says, “ The judgment is of such 
a nature as would found an action of debt. ” Again, Lord 
Herschell says, that “ The judgment must be such 
as cannot thereafter be disputed, and can only be questio
ned in an appeal to a higher tribunal. ” This also must be 
taken to mean so long as the judgment stands, as both 
the Lord Chancellor, and Lindley, L. J.. in the case 
below, 37 Ch. D. 25-6, evidently considered that default 
judgments may possess the necessary degree of finality 
and conclusiveness, and if a default judgment taken a*
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litre by reason of the defendant not appearing at the trial 
(being equivalent to a judgment un the merits, according 
to Armour v. Bate [1891], * y.B. A33) has not this qua
lity, then it is difficult to see what kind of default judg
ment would have the quality required. In fact, if we were 
to say merely because a deiault judgment may be set aside 
by the Court in which it is taken that therefore it is of not 
final legal validity for the purpose of international suit, we 
would, in effect, be saying that the clearer the plaintiff's 
case the more useless his judgment would be. Take, for 
instance, the case of a defendant having 110 defence to a 
promissory note. Is it to lie said that a plaintiff on get
ting a default judgment takes nothing by his judgment 
in the foreign jurisdiction? It seems to me that the law 
is, as stated by Erie, C.J., in Vunqiu'lin v. llouard (1863). 
15 C.B.X.S. 341, cited by Mr. Peters, subject to the limi
tations as above explained laid down in Nouvion v. Free
man about the quality of the judgment, and subject to the 
qualification that it is not void for manifest error or for 
want of jurisdiction or fraud, or as being contrary to na
tural justice, or the like. He says, at p. 367-8, “ I appre
hend that every judgment of a foreign Court of compe
tent jurisdiction is valid, and may be the foundation of an 
action in our Courts, though subject to the contingency, 
that, by adopting a certain course, the party against whom 
the judgment is obtained might cause it to be vacated or 
set aside. But. until that course has been pursued, the 
judgment remains in full force and capable of being sued 
upon. ”

Another objection raised was that the defendants had 
not been given long enough notice of the plaintiff's inten
tion to put in an exemplification of the Yukon proceedings. 
The notice was given on the 13th of February. 1902, for 
the trial which commenced on the 1, lit of March. The 
learned trial Judge, considering the time insufficient, gran
ted an adjournment at the instance of the plaintiff until 
the 4t.l1 of April; but if the original time was insufficient, 
then perhaps in strictness it should have been neglected 
in fixing the time of the adjournment. At the same time, 
assuming that there was error in this, the defendants 
knew as early as December. 1901, that they were being 
sued on the Yukon judgment, and on February 5th. 1902,
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that the plaintiff was going to trial, and they must also 
have known that the proper way for the plaintiff to prove 
his case was by producing an exemplification of the pro
ceedings, so that they are not in a position to say that they 
have been taken by surprise. At any rate. 1 think the 
error, if there was any, is immaterial, as 1 am unable to 
see how it caused any substantial miscarriage of justice.

1 think the appeal must lx* dismissed with costs.

Irving, J., concurred with Hunter, C. J.

Martin, J.: First, the counsel for the appellant urges 
that the notice of intention to produce copies of certain 
documents under sections n and jo is not suf
ficient either in point of certainty or in time ; to which h 
is answered that no notice is necessary because what was 
tendered is an exemplification of the record as distingui
shed from a copy. It is stated in Stephen's Digest of Evi
dence, 5th Ed., p. 85, that “ An exemplification is equiva
lent to the original document exemplified,” and an exem
plification is defined to be “ a copy of a record set out 
either under the Great Seal or under the Seal of a Court.” 
And in Taylor on Evidence, 9th Ed., 1,534. ct scq., the 
matter is fully considered, and it is stated that “ exempli
fications are proved by mere production, as the Judges 
are bound to take judicial notice of the seals attached to 
them ; and arc deemed of higher credit than examined 
copies, being presumed to have undergone a more critical 
examination.” Sec also to the same effect, Tilton v. Mc
Kay (1874). 24 U.C.C.P. 94; Tomlin's Law Dictionary. 
Vol. i, Article, Evidence, 1; Sweet's Law Dictionary. 
341. Applying the foregoing to the document now he 
fore us, which is sealed with the seal of the Territorial 
Court of the Yukon Territory, I am of opinion that it is 
an exemplification of the record and proceedings therein 
mentioned, and. consequently, the notice contended for 
was not necessary.

It appears from paragraph 1 of the statement of claim 
of the action commenced in this Court that “ the defen
dants arc a duly incorporated company, incorporated un
der the Companies’ Acts of the Province of British Co-
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lumbia," and it further apiiears from the affidavit of 
Henry E. Ridley, filed in the Territorial Court of the 
Yukon Territory on the 20th day of October. 1900, that 
at the time of the order to amend the writ and for substi
tutional service thereof, obtained the same day, there was 
no local manager of the defendant company residing in 
the Yukon Territory. From the said affidavit of Ridlex. 
and from the statement of claim filed in the said Territo 
rial Court, it further appears that the defendant compa 
ny at the time of the contract sued on “ operated as a 
transportation company between Bennett, in the Provin
ce of British Columbia, and Dawson, in the Yukon Ter 
ritory," and that the cause of action arose out of the fail 
lire of the said company to carry certain goods between 
the said points of Bennett and Dawson according to a con
tract made in September, 1899. Though not so alleged in 
the statement of claim, it appears from the examination 
for discovery of Daniel Carmody that this contract was 
made at Bennett, in this Province, where the defendant 
company had a local manager, with another local mana 
ger at Dawson, Y.T., the head office being at Victoria. It 
further appears from the evidence that before the said 
order for substitutional service was made the company 
had no representative in the Yukon, and had ceased to 
carry on any business in that Territory, not having done 
so since. Daniel Carmody, who acted for it, had left in the 
last of August or first of September, i<)oo. I’nder such 
circumstances, the order for substitutional service has no 
effect, and may be disregarded: Sirdar Curdyal Singlt v. 
Rajali of Faridkotc (1894), A.C. 67b. Though no ap
pearance was entered to the writ on behalf of the defend
ant company, yet a statement of defence, so-called, was 
filed on the 1st of March, 1900, by a firm of advocates pur
porting to act for it, and who did so act in some interlocu- 
tary proceedings, hut not at the trial held on the nth of 
July. 1901. whereat it was not represented by counsel. The 
statement of defence in effect admits the first paragraph 
of the statement of claim, and the question as to whether 
or not the contract sued on was ultra rires was not raised, 
though it was and is one of importance to the shareholders 
of the company. It does not appear how the said advo
cates came to act for the company. Carmody says he has 
no recollection of giving any instructions with regard to



412 CANADIAN COMMERCIAL CASES.

this suit at all, though it is likely he was served with the 
original writ before it was amended, and before he left the 
Yukon, and gave that original writ to the advocates who 
were also solicitors for his company in all other suits 
against the company then pending. But there is nothing 
in his evidence, or in that of the president of the com
pany, to shew that any instructions were given in regard 
to the amended writ, which alone affects this action, the 
original writ having been defective because of the misno
mer of the defendant company. Nevertheless, counsel for 
the appellant stated that he does not raise the point that 
the said advocates did not dc facto act for the company 
at Dawson, hut he does contend that under such circum
stances there is here what is tantamount to the obtaining 
of judgment by consent on an ultra rires contract, and it 
is urged that this defence should have been raised, and 
that the consent not to raise it was illegal, and that the 
company should not now be debarred from setting it up 
in this Court.

On the facts, I can come to no other conclusion than 
that what was done in the Territorial Court was tanta
mount to obtaining a judgment by consent. What then is 
the effect of one so obtained against a corporation? It is 
argued that it was the duty of the company to defend that 
point, and if it does not, tiie judgment is not binding, and 
the case of Great North-West Central Railway Co. v. 
Charlebois [i8</;|, A.C . 114, 124. is relied upon. It is 
there laid down by the Judicial Committee of the Privy 
Council that “ such a judgment cannot be of more validi
ty than the invalid contract on which it was founded. " 
The views on.this point of the Chancellor of Ontario, who 
tried the case, are given at pp. 115-116, as follows:

“ A Company created bv Act of Parliament has no right 
to spend a penny of its money except in the manner pro
vided by the Act. The expenditure of money for a pur
pose unauthorized by the Act is ultra rires absolutely. 
Such an expenditure cannot be validated by promoters, 
directors, or shareholders for the time being, nor can it be 
sanctioned by the Company itself. It follows that, if the 
act is beyond the power of the Company to do or ratify, 
no judgment obtained by the consent of the Company.
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treating it as authorized, can remove its invalidity, for 
the virtue of such judgment rests merely on the agreement 
of the parties, and the incapacity to do the act involves the 
incapacity to consent that it lx* treated as valid. ! think, 
therefore, that the judgment bv consent obtained by the 
defendant Charlebois against the company (upon which 
depends the subsequent judgment in invitum) forms no 
obstacle to the plaintiffs if the transaction impeached is 
inherently ultra vires. ”

I note that in I .rice on I’ltra Vires (1893), 625, it is 
stated that, “ In New Zealand, however, it has been expli
citly decided that a judgment, obtained on a compromise 
of an action agains a corporation to enforce an ultra vires 
agreement, was void. The subject was thoroughly dis
cussed. and the opinion of the Court is valuable. ”

The question then arises, is this contract ultra vires'/ 
In support of the affirmative, the appellant's counsel con
tends that under section 92, sub-section 10 (a.) of the 
British North America Act, a provincial company such as 
this has no power to undertake the business of common 
carriers between this province and the Yukon Territory. 
Certain general propositions arising out of sections 91 and 
92 of the British North America Act are given at p. 
617 of Lefroy on Legislative Bower in Canada, and 
the subject is discussed generally in the succeed- 
ing pages down to 644. At p. 637, it is stated 
11 Although the provincial power to incorporate is confined 
to ‘ companies with provincial objects, ’ a corporation, 
though existing only within the limits of the sovereignty 
which created it. may, as a general rule, act elsewhere 
through agents, if the laws of other countries permit. " In 
our Canadian Courts the point has of later years been 
more or less considered in the cases of Howe Machine Co. 
v. Walker (1874), 35 U.C.Q.B. 37; Ulrich v. National 
Insurance Co. (1877), 42 U.C.Q.B. 141. 158; Clarke v. 
Union Fire Insurance Co. (1883), 10 P.R. 313, 3 Cartw. 
335 ; Lorangcr v. Colonial Building and Investment Asso
ciation (1883). 3 Cartw. 133, 136; Colonial Building and 
Investment Association v. Attorney-General of Quebec 
(1883). 9 App. Cas. 157. 3 Cartw. 118: and Canadian 
Pacific Railway Co. v. Western Union Telegraph Co.
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( 1889), 17 S.C.R. 151. In the last mentioned case many 
earlier decisions are reviewed, and it is laid down at pp. 
155-6, that “ the comity of nations distinctly recognizes the 
right of foreign incorporated companies to carry on bu
siness and make contracts outside of the country in which 
they are incorporated, if consistent with the purposes of 
the corporation, and not prohibited by its charter, and not 
inconsistent with the local laws of the country in which 
the business was carried on. subject always to the restric
tions and burthens imposed by the laws enforced therein ; 
for there can be no doubt that a state may prohibit foreign 
corporations from transacting any business whatever, or it 
may permit them to do so upon such proper terms and 
conditions as it may prescribe... In the absence, as in this 
case, of any prohibition or restriction, no intention to ex
clude can be presumed. ” This general principle, as above 
stated, had already been recognized, as I understand the 
decision of the Judicial Committee of the Privy Council, 
in Hat email v. Service (1881), 6 App. Cas. 386 (though 
that case was not brought to the attention of the Supreme 
Court of Canada) wherein it was decided that a foreign 
company could carry on business and make contracts b\ 
its agent in Western Australia, though it had not com
plied with the provisions of the Joint Stock Companies ’ 
Ordinance Act. 1858, which only applied to companies in
corporated within that colony. In Brice on Ultra Vires 
( i8<>3), it is stated at p. 6, that

“ A corporation living entirely fictitious and the creation 
of law, it might fairly be argued that it can exist only 
where the power which called it into being exists to give 
continued vitality to the artificial creation. Doubts have 
from time to time been expressed as to whether the E11 
glish Courts at all. and if at all, how far, can recognize 
foreign corporations and their incidents. Some of these 
doubts may remain, but in so far as relates to legal pro 
ceedings, it is since the Judicature Acts quite settled that 
foreign corporations, even though not incorporated accor 
ding to English law, may sue and be sued in English 
Courts to judgment, whether resident in England or not. ”

And after a consideration of certain apparent distinctions 
between the law of England and that of the United States, 
the learned author arrives at the following conclusion, p.
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8: “ The views of the United States Courts so expressed 
and qualified, are probably substantially, if not exactly, 
the same as those held in this country. "

In regard to the “ undertaking ” of the company within 
the meaning of said sub-section io (a.), the memorandum 
and articles of association are not before us, so our infor
mation on that point is confined to the material already 
noticed ; but we are entitled to assume that the transpor
tation business as carried on was not inconsistent with 
the purposes for which the company was formed, even 
though, as a matter of fact, the jurisdiction and authority 
of the Provincial Legislature cannot extend beyond the 
Ixiundaries of this province, no matter what wider powers 
were on paper taken or claimed bv the company on incor
poration. " The true question is. not whether one state 
can legally grant powers of contracting, etc., in another 
state, but to what extent does one state recognize the acts 
of another?” — Lindley on Companies, 6th Ed., 1,222, 
wherein, it may be observed, there is a strange omission to 
refer to the later Canadian authorities above cited, though 
the earlier ones are mentioned in note (1).

I should perhaps note that it was contended at the Bar 
that if the defendants were so operating as a transporta
tion company, it should be regarded as an “ undertaking... 
extending beyond the limits of this Province ” within the 
meaning of sub-section 10 (a.), and this contention was 
not, as I understand it, disputed. It was, however, sug
gested that the contract, though a ** through one, ” should 
be looked at as one to act for a certain part of the route 
as forwarders only, and to deliver the shipment to others 
for transportation beyond this province. It may he that 
if this were the fact that would afford an additional reason 
for not holding the contract to lx* ultra vires, but in my 
opinion the fair construction of the allegations already no
ticed is that the company itself undertook the carriage for 
the whole distance, and so I think the question should be 
considered on that basis, and I have come to the conclu
sion that to hold it to be an ultra vires contract would be 
contrary to the authorities above quoted, and others cited 
at Bar. which 1 have also consulted.



4î6 rANxnîAN roMvrnriAi. cases.

Lastly, it is urged that because under r. 256 of the Ju
dicature Ordinance in force in the Yukon Territory, the 
judgment sued on may now he, it is contended, set aside 
despite the lapse of the prescribed time of fifteen days, ac
cording to the views expressed by the Court of Appeal in 
Bradshaw v. IVartow (1886), 32 Ch. D. 403, therefore it 
is not final and unalterable as required by Nouvion v. 
Freeman (1889), 15 App. Cas. 1, 13-4, but is still incon
clusive and open.

A large number of cases were cited on both sides, but in 
my opinion the point is exactly determined by the case of 
Vanquelin v. Bouard (1863), 15 C.B.N.S. 341, 367-8, 
wherein Chief Justice Erie says, “ I apprenend that every 
judgment of a foreign Court of competent jurisdiction is 
valid, and may he the foundation of an action in our 
Courts, though subject to the contingency, that, by adop
ting a certain course, the party against whom the judg
ment is obtained might cause it to be vacated or set aside. 
But until that course has been pursued, the judgment re
mains in full force and capable of being sued upon. "

Applying these expressions to the case at Bar the conten
tion must fail. The appeal should he dismissed with 
costs.

Appeal dismissed.

Solicitors for the Appellants: Bodwell & Duff.

Solicitors for the Respondent: Ttipper. Peters & Griffin.
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

BLACK ET AL.

v.
IMPERIAL BOOK CO., LTD., ET AL.

Before STREET, J.

Copyright—Encyclopaedia—PrimA facie proof of proprietorship— 
Entry at Stationer’s Hall—License to print and sell—Foreign 
reprints—Notice to Commissioners of Customs—Imperial Acts 
in force in Canada—Imp. 39-40 Viet. oh. 30, sec. 152—Imp. 5-6 
Viet. ch. 45, secs. 17, 18, 19.

The defendants, the Imperial Book Company, imported into Canada 
large numlters of an American reprint of the plaintiffs’ encyclo
paedia, which plaintiffs maintained was an infringement of their 
copyright. They had registered the publication pursuant to 11th 
section of the Copyright Act of 1842, and produced and gave in 
evidence a certificate of the entry.

Held, the production of the certificate was all that was necessary to 
make out a primd facie proprietorship in the copyright of an 
encyclopaedia under secs. 18 and 19.

Held, also, that sec. 152 of the Imperial Customs Law Consolidation 
Act, 1876, 39-40 Viet., ch. 36, which requires notice to be given 
to the Commissioners of Customs of copyright and of the date of 
its expiration, is not in force in Canada, despite that, in Part 
IV. of the appendix to vol. III. of the Revised Statutes of On
tario, 1897, a statement to the contrary appears.

Semble (such a notice would be invalidated by), an erroneous state
ment of the date of the expiration of the copyright.

The plaintiffs, in consideration of a large sum of money, by an agree
ment in writing, gave certain other persons the exclusive right to 
print and sell the publication in question for a period terminat
ing four years ltefore the expiration of the plaintiffs’ copyright, 
and agreed to deliver to them the plates used in the publishing 
and not to publish or announce a new edition until the expira
tion of such period. The other parties agreed to sell only at cer
tain prices, not to alter the text of the book, and on the expira
tion of the period mentioned, to deliver up any unsold copies and 
all the plates used in printing them. The plaintiffs expressly 
reserved the copyright to themselves.

Held, the agreement must be construed as a license merely and not 
as an assignment, and need not be registered pursuant to section 
19 of 5-6 Viet. ch. 45 (Imp.).
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Action by the owners of the copyright in the 9th edi
tion of the Encyclopaedia Britannica and the licensees of 
exclusive rights of sale, to restrain the importation and 
sale of an edition printed in the United States. Street. J., 
heard the case at the Toronto Non-Jury Sittings on Sep
tember 23rd, 1902.

The facts appear in the judgment.

W. Barwick, K.C., and J. U. Moss, for the plaintiffs.
S. II. Blake, K.C., and W. E. Raney, for the defen

dants, the Imperial Bank Company.
A. Mills, for the defendant Hales.

January 26, 1903. Street, J. :—The present action 
was begun on September 18th, 1901, and it appears that 
the firm of Hales & Sparrow, who had been importing 
into Canada an American reprint of the plaintiffs’ Ency
clopaedia,, had, a little more than a year before the issue 
of the writ in the present action, formed the Imperial 
Book Co., Limited, who are defendants in this action, along 
with James Hales, and that upon the formation of that 
company it took over their business, and since it did so, 
Hales & Sparrow have not, nor has the defendant James 
Hales, imported the book in question. He has pleaded the 
26th section of the Copyright Act, which requires actions 
for breaches of it to be brought within one year, and I 
think there is therefore nothing proved against him for 
which he can be held liable. He is the president of the 
defendant company, and anything he has done within the 
year has been done in that and not in his individual capa
city. The Imperial Book Co., Ltd., have, however, con
tinued to import large numbers of copies of the reprint 
since September 1st, 1900.
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A certificate purporting to be signed by the registering 
officer appointed by the Stationers’ Company, pursuant 
to the 11th section of the Copyright Act of 1842, is pro
duced and given in evidence, setting forth a copy of an 
entry made in the Book of Registry of Copyrights and 
Assignments kept at the Hall of the Stationers’ Company, 
pursuant to the said section, which is as follows:—

4‘Time of making the entry. April 5th, 1875.
“Title of book. The Encyclopedia Britannica: a dic

tionary of arts, sciences' and general literature. Ninth 
edition.

“Name of publisher and place of publication. Adam 
& Charles Black, Edinburgh.

“Name and place of abode of the proprietor of the 
copyright. Adam & Charles Black, Edinburgh.

“Date of first publication. January 30th, 1875.”
This certificate is given by the plaintiffs in evidence 

as prima facie proof, under the 11th section of the Act, of 
their proprietorship of the copyright.

It is objected by the defendants that it is necessary 
for the plaintiffs to prove dehors this certificate that they 
are in fact proprietors of the copyright, because under the 
18th section proprietorship in the copyright of an ency
clopedia is only acquired by the proprietor of the work 
under the circumstances set forth in that section. I am 
of opinion, however, that the production of the certified 
copy of the entry in the Book of Registry at Stationers’ 
Hall is all that is necessary to make out a prima facie pro
prietorship in the copyright of an encyclopaedia under secs. 
18 and 19, as it is under sec. 11 to make out a prima facie 
proprietorship in the copyright of a book : for this facility 
of proof is one of the benefits of the registration at Station
ers’ Hall referred to in the 19th section of the Act.
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A number of English cases were cited by counsel for 
the defendants in support of his argument that the pro
duction of a copy of the entry at Stationers’ Hall did not 
do away with the necessity of proving by direct evidence, 
other than the copy of the entry, the facts, which, by the 
18th section of the Copyright Act of 1842, Imp. 5-6 Viet., 
c. 45, are conditions precedent to the vesting of the copy
right in one who is not the author. It certainly is a matter 
of some surprise to find so little reference in the cases upon 
the subject to the effect given by the statute to copies of 
the entry at Stationers’ Hall as prima facie evidence of 
the proprietorship of the copyright. In the case of Sweet 
v. Benning (1855), 16 C.B. 459, in which copyright was 
claimed in the weekly paper called The Jurist, under sec. 
18 of the Copyright Act, Imp. 5-6 Viet., ch. 45, by the pro
prietors of the paper, who were not the authors of the 
articles in it, it is stated by Mr. Lush, one of the counsel 
for the plaintiffs, with whom was Mr. Sergeant Byles, that 
the entry of the paper at Stationers’ Hall was, by the 11th 
section of the Act, made primé facie evidence of the pro
prietorship of copyright, and that the question in the case, 
therefore, was whether there was anything in the case to 
rebut the prima facie proof. This view of the statute 
seems to have been accepted by the opposing counsel and 
the Court, and the case turned upon the inferences to be 
drawn from the admitted facts. The other cases which 
were cited do not appear to contain anything inconsistent 
with this statement of the plaintiff’s counsel in Sweet v. 
Benning.

The earliest case cited is Brown v. Cooke, 16 L.J.N.S. 
Ch. 140, decided December 23rd, 1846, in which a motion 
for an injunction was made before V.-C. Wigram by the 
registered proprietor of a newspaper to restrain the pub-
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lication in another newspaper of articles appearing in the 
plaintiff’s paper. The injunction was refused upon the 
ground that it did not appear upon the plaintiff’s affidavit 
that the articles copied by the defendants, which had been 
supplied by various writers to the editor of the plaintiff’s 
paper, whose contract with the plaintiff required him to 
supply the articles himself, had been paid for by the 
plaintiff. There was nothing to the contrary in the affi
davit, but the Vice-Chancellor thought that it was neces
sary upon a motion for injunction that the plaintiff should 
in his affidavit set? out his title fully, and so he refused the 
injunction.

The Trade Auxiliary Company v. Jackson, 4 Times 
L.R. 130, was a case of the same sort, and was also decided 
upon a motion for injunction.

There the defendants had copied from an unregistered 
circular, published by third parties with the consent of 
the plaintiffs, being itself a copy of the plaintiffs’ news
paper. Mr. Justice Kay, before whom the motion was 
made, expresses doubt as to the right of the plaintiffs to 
succeed under these circumstances: but he adds that there 
is the further objection that the plaintiffs have not upon 
their material brought themselves within sec. 18 of the 
Copyright Act, Imp. 5-6 Viet., ch. 45, and he refused the 
injunction.

The principles which were acted upon in refusing these 
two injunctions seem to be thoroughly sound : they are 
the same as those laid down by Lord Chancellor Cotten- 
ham in Spottiswoode v. Clarke (1846), 2 Ph. 154, 156, and 
are well worth repeating here. He says : “I have often 
expressed my opinion, that, unless a • case of this kind, 
depending upon a legal right, is very clear, it is the duty 
of the Court to take care that the right be ascertained



LA
W 

LTRRA
RY

422 CANADIAN COMMERCIAL CASES. [VOL. L

before it exercises its jurisdiction by injunction. The first 
question to be determined is as to the legal right, and if 
the Court doubts about that, it may commit great injustice 
by interfering until that question has been decided.”

In the two cases to which I have referred, the Judges 
who refused the injunctions asked for were not satisfied 
to grant injunctions upon a mere prima facie case.

In The Bishop of Hereford v. Griffin, 16 Sim. 190, and 
in Trade Auxiliary Company v. Middle thorough and Dis
trict Tradesmen's Protection Association, 40 Ch.D. 425, 
and in Aflalo v. Lawrence it* Bullen (Limited), [ 1902 ] 1 
Ch. 264, and in Coote v. Judd (1883), 23 Ch.D. 727, the 
actual facts upon which the claim to copyright under the 
18th section was based were before the Court, and were, 
of course, acted upon without reference to the prima facie 
case.

In Walter v. Howe, 17 Ch.D. 708, which was an action 
brought on behalf of The Times newspaper for republica
tion of a life of Lord Beaconsfield which appeared in its 
columns, there was no registration of the newspaper at 
Stationers’ Hall. In Lamb v. Evans, [1892] 3 Ch. 462, 
the determination was of a question not arising under the 
Copyright Act. In Collingridge v. Emmott, 57 L.T.N.S. 
864, the plaintiff's registration at Stationers’ Hall of the 
work in question was held to be defective, and so no rights 
could have been claimed under a copy of it. Richardson 
v. Gilbert, 1 Sim. N.S. 336, seems to have involved merely 
a question as to the sufficiency of the allegations in the 
Bill and not any question of proof.

In the present case the plaintiffs Adam & Charles Black 
assert in their statement of claim that they are proprietors 
of the copyright in the Encyclopædia Britannica: the 
defendants deny it, and the plaintiffs produce a copy of
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the entry in the book at Stationers’ Hall as evidence of 
the right they claim. There is no evidence on either side 
upon this point except this copy, and I think that is suffi
cient to establish the plaintiffs’ right. «

Their title to the copyright being therefore established, 
the first objection on the part of the defendants to their 
right to maintain this action is that the effect of an agree
ment entered into between Messrs. Adam & Charles Black 
and their co-plaintiffs the Clarke Company, Limited, dated 
February 21st, 1899, was to transfer the copyright to that 
company: that Messrs. Adam & Charles Black cannot 
maintain the action because they have assigned the copy
right to the Clarke Company : and that the Clarke Com
pany cannot maintain the action because they have not 
registered the assignment at Stationers’ Hall.

I have examined the agreement in question, and I am 
of opinion that it is not to be treated as an assignment 
but merely as a license. In this agreement Messrs. A. & C. 
Black are called the publishers, and the Clarke Company 
are called the company : by the agreement the publishers 
agree that until December 31st, 1912, the company shall 
have the exclusive right to print and sell the 9th edition 
of the Encyclopædia Britannica, and for the purpose of 
enabling them to print it the publishers agree to deliver 
to the company the existing plates used in its publication: 
and not to publish or announce the publication of a 10th 
edition of the work until after December 31st, 1912. The 
company on its part agrees not to alter the text of the work, 
and that the style of paper, printing and binding shall 
remain unaltered : that they will pay £40,000 to the pub
lishers for the rights acquired under the agreement : that 
they will not sell any copy of the work under £15 either 
in Great Britain or America, and that they will as soon as
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possible after December 31st, 1912, deliver to the publish
ers any unsold copies of the work and all the plates used 
in printing it then in their possession. The company fur
ther agrees that they will not knowingly issue any adver
tisement of and concerning the work of a nature likely to 

• do fltjiSy to the publishers either in their business or as 
the owners of the copyright of the work. Authority is 
also given to the company to institute in the names of the 
publishers any proceedings they may deem proper in res
pect of any breach of copyright of the work.

The duration of the copyright was forty-two years, 
from January 30th, 1875, the date of first publication— 
that is to say, until January 30th, 1917. The rights given 
to the company under the agreement will therefore expire 
nearly four years before the expiration of the copyright, 
and the publishers have provided in the agreement with 
much care for the protection and preservation of their 
interest in the work by reason of any alteration by the 
company in its substance of form or selling value.

They have expressly reserved the copyright to them
selves, and this reservation is entirely consistent, it appears 
to me, with the full enjoyment by the company of the rights 
given them. The agreement therefore must, in my opinion, 
be construed as a license merely and not as an assignment : 
Stevens v. Benning (1854), 1 K. & J. 168; Hole v. Brad
bury (1879), 12 Ch.D. 886; Cooper v. Stephens, f 18951 
1 Ch. 567 ; Trade Auxiliary Company v. Middlesborough 
and District Tradesmen's Protection Association, 40 Ch.D. 
425, at p. 434; MaeGillivray on Copyright, pp. 80, 81, 82.

It is further objected that the plaintiffs are not en
titled to the relief they ask, because the edition of the 
Encyclopedia Britannica sold by the defendants was 
printed in the United States and imported into Canada :
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and the plaintiffs, it is alleged, did not give notice to the 
Commissioners of Customs of the existence of their copy
right, and of the proper date of its expiration, as required 
by sec. 152 of the Imperial Customs Laws Consolidation 
Act, 39 & 40 Viet., ch. 36.

If that Act were in force in Canada, I think it would 
be an answer to the plaintiffs’ claim in this action, because 
under sec. 152 of it, it is expressly declared that foreign 
reprints of books entitled to British copyright are not 
prohibited from being imported into the British posses
sions unless notice has been given to the Commissioners 
ot Customs of the existence of the copyright and the dat-1 
when it will expire. Now, it appears from the Blue Book 
produced by the plaintiffs as evidence of the giving of this 
notice, that the date of the expiration of the copyright is 
stated as being “January 30th, 1924.” Assuming that 
the fact of the giving of the notice is sufficiently proved 
by the production of this Blue Book, which is denied by 
the defendants, the objection remains that the date given 
is wrong. The first publication of the first number of the 
Encyclopaedia as registered at Stationers’ Hall was Jan
uary 30th, 1875, and the duration of the copyright is 
forty-two years from that date, so that the proper date of 
expiration is January 30th, 19Ï7. An erroneous statement 
of the date of the expiration of the copyright in the notice 
is clearly not a compliance with the condition imposed by 
sec. 152 of the Customs Act, and therefore, as I have said, 
if that Act were in force in Canada, the objection would, 
it seems to me, be fatal to the plaintiffs’ right to recover: 
because sec. 152 being an enactment in pari, materia with 
sec. 17 of the Copyright Act of 1842, must be read in con
nection with it, and as an essential part of the legislation 
upon the subject.
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In considering whether sec. 152 of the Customs Con
solidation Act of 1876 is in force in Canada, I find at the 
outset that in part IV7. of the appendix to vol. III. of the 
Revised Statutes of Ontario, 1897, headed, “Table of Im
perial statutes . . . appearing to be in force in Canada 
cx pruprio vigorc at the end of 1901,” this see. 152 of 39 
& 40 Viet., ch. 36, is included: and this expression of 
opinion on the part of the learned commissioners who pre
pared the table, although not binding upon me, and not 
accompanied by their reasons, has made me hesitate a 
good deal before arriving, as I have done, at a different 
conclusion.

Section 152 is as follows: “Any books wherein the 
copyright shall be subsisting, tirât composed or written or 
printed in the United Kingdom, and printed or reprinted 
in any other country, shall be and are hereby absolutely 
prohibited to be imported into the British Possessions 
abroad: provided always that no such books shall be pro- 
hit <1 to lie imported as aforesaid, unless the proprietor 
of such copyright, or his agent, shall have given notice in 
writing to the Commissioners of Customs that such copy
right subsists, and in such notice shall have stated when 
the copyright will expire: And the said Commissioners 
shall cause to be made and transmitted to the several ports 
in the British Possessions abroad, fyom time to time to be 
publicly exposed there, lists of books respecting which 
such notice shall have been duly given, and all books im
ported contrary thereto shall be forfeited: but nothing 
herein contained shall be taken to prevent Her Majesty 
from exercising the powers vested in her by the 10th and 
lltli Viet., ch. 95, intituled ‘An Act to amend the law 
relating to the protection in the Colonies of works entitled 
to copyright in the United Kingdom’ to suspend in certain 
cases such prohibition.”
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This section, standing by itself, no doubt extends to 
Canada: the previous section, however, being sec. 151, 
seems to me, when taken along with the interpretation 
clause, sec. 284, to exclude the Act from applying to Can
ada. In the interpretation clause the words “Customs 
Acts” when used in the Act are declared to “mean and 
include this and all or any other Acts or Act relating to 
the Customs” when not inconsistent with the context or 
subject-matter. Then by sec. 151 it is provided as follows :

“151. The Customs Acts shall extend to and be of full 
force and effect in the several British possessions abroad, 
except ... as to any such possession as shall by local 
Act or ordinance have provided, or may hereafter with 
the sanction and approbation of Her Majesty and her suc
cessors, make entire provision for the management and 
regulation of the customs of any such possession, or make 
in like manner express provisions in lieu or variation of 
any of the clauses of the said Aet for the purposes of such 
posssesion.”

The late Province of Canada was brought clearly 
within this exception by the statute of the Province, 10 & 
11 Viet., ch. 31, by which, in pursuance of the authority 
conferred by the Imperial statute, 9 & 10 Viet., ch. 94, the 
application of the Imperial customs theretofore imposed 
was terminated, and entire provision was made for the 
present and future regulation of the customs of the Pro
vince by the Provincial Legislature. It was provided by 
the Provincial Act, 10 & 11 Viet., ch. 31, that it should not 
take effect until a proclamation should be issued by Her 
Majesty, and this proclamation was made on 18th March, 
1848, bringing the Provincial Aet into force on April 5th, 
1848: see Canada (iazettc for 1848, p. 5197.

I can find no reason in the context or subject-matter
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of sec. 152 of the Customs Consolidation Act requiring 
me to say that it ought to be held to be in force in Canada 
notwithstanding sec. 151, under the circumstances above 
set forth; and I am therefore obliged to conclude that it 
never was in force here, because Canada had with the 
assent of Her Majesty assumed entire control of its own 
customs before the Customs Consolidation Act of 1876 
was passed.

The elimination of the provisions of sec. 152 of the 
Customs Consolidation Act from the consideration of the 
plaintiffs’ rights leaves sec. 17 of the Copyright Act of 
1842, Imp. 5-6 Viet., ch. 45, as governing them as against 
the defendants. I leave sec. 15 of the Act out of the ques
tion, because that section applies only to books subject to 
British copyright which are unlawfully printed in the 
British dominions, and does not extend to books subject 
to British copyright which are printed in foreign countries.

Section 17 declares “that it shall not be lawful for any 
person authorized by him, to import into any part of the 
United Kingdom, or into any other part of the British 
dominions, for sale or hire, any printed book first com
posed or written or printed and published in any part of 
the said United Kingdom wherein there shall be copyright, 
and reprinted in any country or place whatsoever out vt 
the British Dominions ; and if any person not being such 
proprietor or person authorized as aforesaid, shall import 
or bring or cause to be imported or brought, for sale or 
hire, any such printed book into any part of the British 
dominions, contrary to the true intent and meaning of this 
Act, or shall knowingly sell, publish or expose to sale or 
let to hire, or have in his possession for sale or hire any 
such book” . . . under penalty of forfeiture, etc.
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It has been proved beyond question in the present ac
tion that the defendants, without authority from the plain
tiffs, the proprietors of the copyright in the ninth edition 
of the Encyclopaedia Britannica, have imported into Can
ada for sale, and have there sold large quantities of a copy 
or reprint of that work which have been printed in the 
United States.

The defendants set up in their answers that the Eng
lish Copyright Act of 1842, Imp. 5-6 Viet., ch. 45, is not 
in force in Canada, and that the plaintiffs can only claim 
such rights as are conferred by Canadian statutes upon 
them. This objection is, however, one which has been 
determined adversely to the view suggested by the defen
dants, and I am unable to entertain it: lioutledgc v. Low 
(1868), L.R. 3 H.L. 100; Smües v. Bel ford 1 A.R. 436; 
Morang v. Publishers* Syndicate, 32 O.R. 393.

The next objection taken is that the plaintiffs have dis
entitled themselves to recover by reason of delay amount
ing to acquiescence. I can find, however, in the evidence 
no definite statement of anything of the kind. By reason 
of the agreement between Messrs. A. & C. Black and their 
co-plaintiffs, the latter were the persons most directly con
cerned in enquiring into the acts of persons infringing 
the copyright, and we have the statement of Mr. II. E. 
Hooper, the managing director of the Clarke Company, 
that he did not know that the defendants’ reprint was 
being sold extensively in Canada until just before the de
fendants were notified of the plaintiffs’ intention to pro
ceed against them. It is, of course, also to be borne in 
mind that the degree of delay which might stand in the 
way of the success of a motion for an interlocutory in
junction would by no means necessarily be an answer to 
an action: see Hogg v. Scott, L.R. 18 Eq. 444; and here
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whatever delay has taken place in the part of the Blacks 
after they seem to have heard reports of the sale of pirated 
copies in Canada, are far from sufficient to establish ac
quiescence on their part.

I think the plaintiffs have established their right to an 
injunction perpetually restraining the defendants, the 
Imperial Hisik Co., Limited, their servants and agents, 
from importing into Canada any copies of the Encyclo- 
paslia Britannica, ninth edition, or of any parts thereof 
printed in any country outside the British dominions 
which infringe the copyright of the plaintiffs Adam & 
Charles Black ; and ordering the said defendants, the 
Imperial Book Co., Limited, to deliver up for cancellation 
all and any copies so printed in their possession. The 
plaintiffs arc also entitled to an account of the profits 
realized by the defendants, the Imperial Book Co., Limited, 
from the sale of any such copies within one year before 
the commencement of this action. This is an equitable 
remedy to which the plaintiffs’ seem entitled under the 
authorities, although it is not specially given by the Act, 
because the importation by the defendants is declared to 
he unlawful, and the plaintiffs have been injured by their 
unlawful act: Colburn v. Simms (1843), 2 Hare 543; 
McLaughlin on Copyright, p. 86; Copinger on Copyright. 
3rd ed., p. 301.

The defendants, the Imperial Book Co., Limited, must 
also pay the costs of the action to the hearing inclusive.

Should the plaintiffs require it, there will be a refer
ence to ascertain the profits realized by the Imperial Book 
Co., Limited, and the costs of the reference will be re
served.

The action will he dismissed as against the defendant 
Hales. He has, however, made large profits out of the sale
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of the unlawfully imported copies of the plaintiffs’ hook, 
and escapes accounting for them by pleading the statute, 
and under the circumstances I think he should pay his 
own costs.

Editor's Note: —

An appeal to the Court of Appeal has been taken from 
the above judgment and is now standing for argument. 
Notes on the ease are deferred until delivery of the judg
ment of the Court of Appeal.
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[IN TIIE HIGH COURT OF JUSTICE FOR
ONTARIO.

IN RE BERGMAN
v.

ARMSTRONG.

Before FALCOXBRIDGE, C.J., K.B.

Bankruptcy and insolvency—Assignments and preferences—Establish
ment of claim—Inferior Court—K.ti.O. ( 1897), ch. 147, sec.
22 (1).

An action for a declaration of the right of a creditor to rank against
an insolvent estate, brought under R.S.O. ( 181)7), ch. 147, sec.
22 (1), cannot be maintained in the Division Court.

In an action in the 1st Division Court of Middlesex 
the plaintiff endeavoured to establish his claim for $56.55 
against the setate of one George Bergman, who had made 
an assignment for the benefit of creditors under the Assign
ments and Preferences Act, R.S.O. 1897, ch. 147.

A motion for prohibition was made on the ground that 
the Division Court has no jurisdiction.

W. H. Blake, K.C., for the defendant.
William Davidson, for the plaintiff.

December 6, 1902. Falconbridge, C.J. -.—Perry v. 
Laughlin, decided by my brother Ferguson in July, 1901, 
seems to cover the very point in question.

As that judgment was not reported, and as colour 
seems to be lent to the plaintiff’s contention by the appear
ance for the first time in the revision of 1897 of the words 
(in ch. 147, sec. 22), “or summons in case the action is
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brought in a Division Court,” the prohibition will go with
out costs.

It is plain that the above words were deliberately in
serted by the commissioners in pursuance of their quasi
legislative powers. I have looked up the draft with the 
kind assistance of Mr. J. G. Scott, K.C.

But the binding force of the judgment in Perry v. 
Laughlin relieves me from the necessity of considering 
their effect.



LtTtSM
îY

434 CANADIAN COMMERCIAL CASES. [VOL. I.

|IN THE COURT OF APPEAL FOR ONTARIO.]

THE GRAND HOTEL COMPANY OF CALEDONIA 
SPRINGS (Limited).

v.
WILSON.

THE SAME COMPANY
v.

TUNE.

Trade mark—Infringement of—“Caledonia Water"—“Water from 
Caledonia Springs"—“Water from New Springs at Caledonia."

The |»laintitTH had been for many years the owners of certain mineral 
springs, the waters from which had been on the market for years 
and. owing entirely to the enterprise of and expenditure by the 
plaintiffs, had become widely used, medicinally and as a bever
age. They had registered a trade mark containing, among other 
things, the words “Caledonia Water" and “Caledonia Mineral 
Water." The springs were situated on lot number 20 in the first 
concession of the township of Caledonia and, long ago, and before 
the plaintiffs acquired them, were known by the name of Cale
donia Springs; about the springs a village known as “ Caledonia 
Springs" had grown up. In 1870 the plaintiff company was in
corporated. acquired the land on which the springs and a hotel 
known as the Caledonia Springs Hotel are situated, and has since 
been carrying on the hotel business and that of selling the min
eral water. In 1808, L. & Co., who had acquired a property ad
jacent to the plaintiffs’ land, discovered thereon two springs of 
mineral water, having medicinal qualities and composed of many 
of the ingredients found in the water produced by the plaintiffs' 
springs. This water L. & Co. supplied to their agents. Wilson 
and Tune & Co., who bottled and sold it. using bottles similar in 
size and shape to those used by the plaintiffs, and designating the 
water as “Caledonia Water,” “ Water from the New Springs at 
Caledonia.”

Held. Moss C.J.O., dissenting, that the defendants could not be en
joined from using the word “ Caledonia ” in designating the water 
used bv them.

These were appeals by the defendants from the judg
ment of Boyd, C., granting an injunetion restraining the
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defendants from selling the mineral water under said 
labels.

The facts appear in the judgment of Boyd, C., and 
Maclennan, J.A.

The judgment of Boyd, C., was as follows;—

July 18, 1901. Boyd, C. ;—From the evidence I think 
the proper conclusion is that the words “Caledonia Water” 
and “Water from Caledonia Springs” mean the mineral 
water supplied by the plaintiffs, which has been for many 
years on the market and widely used medicinally and as 
a beverage. The use by the defendants of the words “Cale
donia Water” and “Water from Caledonia Springs.” is 
calculated to mislead, and has been used so as to mislead 
purchasers.

One of the defendants, Lvall, admits that his object in 
calling his production “Caledonia Water” was “to sell 
as Caledonia Water in the established market,” i.c., to 
avail himself of the benefits of the large expenditure 
($30.000) for advertising on the part of the plaintiffs, 
which has familiarized the public with this particular 
water from the Caledonia Springs owned by the plaintiffs 
and their predecessors.

The contention of the defendants is, in effect, that the 
description adopted by the plaintiffs is ambiguous, or open 
to the disadvantage of duplicity, that is, it fits the plain
tiffs * produet and defendants’ product, because both are 
water of saline character, drawn from the township of 
Caledonia ; but the observations made by Lord Macnaghten 
in 7leddaway v. Banning, [189ti] A.C. 199, pp. 218, 219. 
shew the fallacy and inefficiency of this method of defence.

The evidence generally shews an intention on the part 
of the defendants to imitate the shape and make-up of the
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plaintiffs’ goods, and yet to sail so close to the wind that 
their right is no legal infraction. With the exception of 
the temporary invasion of the trade-mark by Tune’s use 
of the first label, they have not actually infringed the 
plaintiffs’ registered trade-mark; but as to the trade names 
first mentioned by me, I think the case of the plaintiffs is 
established.

No doubt the township name may have originally, early 
in the last century, suggested the application of it to the 
water; but in course of time the township name has been 
lost sight of in the particular name “Caledonia Springs,” 
localized through the agency of the plaintiffs. At this point 
where the three springs are situated there grew’ up in 
course of time the Caledonia Springs village (attached to 
the hotel), the Caledonia Springs post-office, and the Cale
donia Springs station. A letter merely addressed to 
“Caledonia” would go to that place in the township of 
Haldimand. This distinctive character now and for a long 
time past generally attributed to the “Caledonia Springs,” 
arose from the exertions and expenditure of the plaintiffs 
in making knowrn the qualities and worth of the water 
arising from their springs. The wide spread market for 
this water known by this name was made entirely by the 
enterprise of the plaintiffs.

Knowing this the defendants have sought to profit by 
it, and not perhaps by means of perfectly accurate repre
sentations. The defendants call their product “Water 
from the New Springs at Caledonia,” and their labels 
carry prominently the words “Springs” and “Caledonia.” 
Nowr, it is not correct to speak of the water vended by them 
as “New Springs.” Their water was reached by means 
of boring and drilling, and it rises as from an artesian 
well. The plaintiffs’ water issues naturally from the earth,
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and is and has lonp been the spontaneous outflow of mineral 
springs. Neither are the so-called “New Springs” of the 
defendants at Caledonia. They may be in Caledonia, i.e., 
the township of that name, but the desire was to localize 
the new venture so that it might be confounded with the 
better and well-known product.

Proof was given in this case of that which was held an 
actionable wrong by James, L.J., in Singer Manufacturing 
Co. v. Loog (1880), 18 Ch.D. 395, at p. 412 (cited in Redd- 
away v. Banning) : “No man is permitted to use any mark, 
sign or symbol, device or other means, whereby, without 
making a distinct false representation himself to a pur
chaser who purchase from him, he enables such pur
chaser to tell a lie, or to make a false representation to 
somebody else who is the ultimate customer.”

Many cases were cited, but it is not necessary to dwell 
on the authorities at greater length. I had occasion to 
consider the law pretty fully in Robinson v. Bogle (1889), 
18 O.R. 387; Rose v. McLean Publishing Co. (1897), 27 
O.R. 330, and 24 A.R. 240.

Judgment should be entered for the plaintiffs with 
costs.

The appeals were argued before Armour, C.J.O., Osler, 
Maclennan, Moss, and Lister, JJ.A., on the 21st and 22nd 
November, 1901, when judgment was reserved.

J. J. Maclaren, K.C., and IV. E. Middleton, for the 
appellants.

Walter Cassels, K.C., and F. Arnold!, K.C., for the 
respondents.

Lister J.A., having died, and Armour, C.J.O., having 
been appointed to the Supreme Court of Canada, the ap-
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peals were re-argued on December 4th, 1902, before Moss, 
C.J.O., Osler, and Maclennàn, JJ.A.

W. E. Middleton, for the appellants.
F. Arnoldi, K.C., for the respondents.

December 4. Moss, C.J.O. :—I am of opinion that the 
judgment appealed from should be affirmed.

I see no good reason for interfering with the learned 
Chancellor's conclusions of fact, which are, I think, well 
supported by the testimony.

Many years before the defendants began the produc
tion or sale of mineral waters from the neighbourhood of 
the plaintiffs’ springs in the township of Caledonia, the 
waters derived from the plaintiffs’ springs had gained a 
reputation and acquired an established market as “Cale
donia Water,” not because they were so named by the 
early proprietors, but because they grew into favour and 
came to be known to dealers and consumers by that name. 
The name gradually became attached to and connected 
with the plaintiffs’ waters, and was understood to desig
nate those which the proprietors of the springs supplied 
to their customers. This had become so complete and cer
tain before the defendants put any water on the market 
that anyone hearing the term “Caledonia Water” would 
instantly conclude that it referred to the plaintiffs’ waters.

All this was well known to the defendants when they 
began making their arrangements for bringing their water 
before the public and placing it in the market.

The question seems to me to be largely, if not altogether, 
one of fact, whether the defendants have so dealt with 
their waters as to lead consumers to the belief that they 
were selling the plaintiffs’ waters, which were well known

E
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to the trade and general public as ‘“Caledonia Water.”
The only distinction between such eases as Wotherspoon 

v. Currie (1872), L.R. 5 ILL. 508; Montgomery v. Thomp
son, [ 1891J A.C. 217; and Reddaway v. Banham, [1896] 
A.C. 199, and this ease, that can be suggested, is that they 
related to manufactured articles, whereas this case relates 
to a natural product. No such distinction appears to have 
been recognized in Radde v. Norman (1872), L.R. 14 Eq. 
348, or Appolinaris Co. (Limited) v. Norrish (1875), 33 
L.T.N.S. 242, in both of which Wotherspoon v. Currie was 
relied upon for the plaintiffs. The plaintiffs’ waters are 
not natural products from sources available to all the 
world, nor found in many places within a certain district.

The defendants claim that their waters are different 
from the plaintiffs in chemical ingredients, and not only 
different hut superior on account of the differences. For 
all that appears, the plaintiffs have the exclusive access 
to the sources whence are derived waters possessed of the 
qualities they claim for theirs. And I see no good reason 
why the principle of the above mentioned cases should not 
apply to this case. It is peculiar and special in its facts 
and circumstances, and may well be classed with them.

The defendants contend that, even admitting that the 
plaintiffs have shewn themselves entitled to the use of the 
words “Caledonia Water,” as designating their waters, 
the use by the defendants of the words, “water from the 
new springs at Caledonia,” clearly distinguishes their 
waters from the plaintiffs’ waters.

I am unable to adopt that view. In the designation of 
the plaintiffs’ waters, “Caledonia” is the dominating fac
tor—the word which conveys to the consumer the idea of 
the waters supplied by the plaintiffs. And the question 
of the particular springs whence they are derived would
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scarcely present itself to his mind. To say that the waters 
are from the new springs at Caledonia is not to inform him 
that they are not the plaintiffs’ waters. Unless he has 
special information as to the history of the plaintiffs’ 
springs he will not see apy distinguishing mark in the 
mention of the new springs, which may well suggest, or 
be taken to indicate, new springs of the plaintiffs’ waters.

The words convey the idea of Caledonia waters, and 
suggest the well-known waters supplied by the plaintiffs.

It is not easy to explain why the defendants use the 
words “at Caledonia,” unless for the purpose of gaining 
the advantage to be derived from the reputation of the 
plaintiffs’ waters. The defendants’ waters could just as 
well have been put on the market—and if they have in
trinsic merit, gain popular favour—under some other 
name. Being, as they are, chemically different from any 
of the plaintiffs’ waters, the word “Caledonia” suggests 
no speeial attribute or quality common to the waters from 
the township or locality. And, so far as the defendants' 
waters are concerned, there is nothing in the name “Cale
donia” except an advantage from the reputation of the 
plaintiffs’ Caledonia waters.

It is argued that the words “Caledonia Water” mean 
nothing more than waters obtained in the township of 
Caledonia, and that any person having mineral waters 
obtained at or in that township is entitled to use the word 
“Caledonia” in designating them. But that argument 
does not hold in view of the secondary meaning to he 
attached in this case to the words as denoting the plain
tiffs’ waters. Where the secondary meaning has been 
acquired, the defendants cannot justify themselves by the 
statement that they are telling the simple truth.

In Reddaway v. Banham, supra, Lord Herschell thus
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dealt with the argument, at p. 212: “I think the fallacy 
lies in overlooking the fact that a word may acquire in a 
trade a secondary signification differing from its primary 
one, and that if it is used to persons in the trade who will 
understand it and be known and intended to understand 
it in its secondary sense, it will none the less be a falsehood 
that in its primary sense it may he true.”

In the same ease Lord Maenaghten said, at p. 219: “I 
venture to think that a statement which is literally true, 
but which is intended to convey a false impression, has 
something of a faulty ring about it.”

To my mind the words employed by the defendants to 
designate their waters, so far from clearly distinguishing 
them from the plaintiffs’ product, appear calculated to 
mislead and to induce the public to suppose that what the 
defendants are vending comes from the plaintiffs’ springs.

I think, therefore, the plaintiffs are entitled to an in
junction. Hut I also think that the injunction awarded 
is not in the form now usually accepted as the proper one 
in cases of this kind. It should be to restrain the defen
dants, their servants and agents, from selling or offering, 
or exposing or advertising for sale, or procuring or enab
ling to be sold, any mineral waters (not being of the plain
tiffs’ production) under or in connection with the word 
“Caledonia” without clearly distinguishing such waters 
from the plaintiffs’ waters.

The precise language of the injunction may be dis
cussed (if any question arises concerning it) at the instance 
of any party.

With this modification I think the judgment should be 
affirmed, and the appeal dismissed with costs.

Since the argument of this case two decisions have been 
reported which appear to assist the plaintiffs’ case. I refer
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to Worcester v. Locke (1902), 14 Times L.R. 712, and Bos
ton Rubber Shoe Cn. v. Boston Rubber Co. of Montreal 
(1902), 32 8.C.R. 315.

Maclennan, J.A. :—After a very careful perusal and 
consideration of the oral and other evidence in this case, 
I have arrived at a different conclusion from that of the 
Chancellor.

In the beginning of last century mineral springs were 
discovered quite near each other in lot number twenty in 
the first concession of the township of Caledonia, in the 
county of Prescott. The waters from these springs were 
all found to possess medicinal qualities, though differing 
considerably from each other in their component elements. 
These springs soon became known by the name Caledonia 
Springs, and have ever since retained that name. They 
also became a place of resort by invalids, and the water 
therefrom has, for a long time, been a subject of merchan
dise by the proprietors by the name of “Caledonia Water.”

As early as the year 1839, as appears by the abstract 
of title put in by the plaintiffs, the neighbourhood of the 
springs was divided into village lots, with streets and 
squares ; there being as many as seventeen different streets 
mentioned in the abstract. Ever since that time the local
ity of the springs, as well as the springs themselves, has 
been called and known by the name of “Caledonia 
Springs.”

In the year 1866 a company was incorporated called 
“The Caledonia Springs Hotel Co.,” for the purpose of 
building and maintaining a hotel, and their charter de
clares that the company’s place of operation is “the landed 
property in the township of Prescott, called and known as 
the Caledonia Springs property.” That company built a

fl
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hotel and carried on the hotel business; and, in the year 
1876, the plaintiff company was incorporated for the pur
pose of acquiring the land on which the springs and the 
Caledonia Springs hotel are situate, and for carrying on 
a hotel business, and the business of selling mineral waters. 
The plaintiff company accordingly acquired the said pro
perty, including the hotel, and have carried on the hotel 
business and the business of selling mineral waters ever 
since.

Several years ago the plaintiff company induced a rail
way company to construct a line of railway to pass near the 
springs, affording communication by rail with Montreal and 
Ottawa, and the railway company has ever since main
tained a station on its line at. or near the springs, called 
“Caledonia Springs.” For many years, also, a post office 
has been maintained at the plaintiffs' hotel by the Govern
ment of Canada, called “Caledonia Springs.”

In the year 1898 the defendants Lyell, McDonell & 
Trenholm, whom it will be convenient to call Lyell & Co., 
became the owners, as tenants in common, of part of the 
cast half of lot 21 in the township of Caledonia, which lies 
adjacent to the plaintiffs’ land and to their hotel and 
springs, and by boring thereon they discovered two springs 
of mineral water, having medicinal qualities and composed 
of many of the ingredients composing the water produced 
by the plaintiffs’ springs. These springs of the defen
dants, although only discovered by boring, are flowing 
springs like those of the plaintiffs, and the defendants 
Lyell & Co. have engaged in the business of selling the 
water therefrom for profit.

The plaintiffs commenced these actions on the 5th of 
Febniary, 1901, for an injunction and damages, alleging 
that the defendants Lyell & Co. as principals, and the other
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defendants as their agents, have been, in carrying on their 
business, infringing the plaintiffs’ trade-marks, and selling 
their water as the plaintiffs’ water to the great injury of 
the plaintiffs.

The actions were consolidated, and were tried before 
the learned Chancellor, who decided the case in favour of 
the plaintiffs.

The judgment restrains the defendants: (1) From ad
vertising or selling their water in the Province of Ontario 
under the name of “Caledonia Water;” (2) or as coming 
from the springs owned or leased by the plaintiffs; (3) 
or enclosed in any bottles, barrels or packages having any 
mark or label contrived to represent their water as coming 
from the plaintiffs’ springs; (4) and, particularly, from 
using or applying in Ontario to the defendants’ water the 
words “Caledonia Water,” “water from Caledonia 
Springs,” “water from the new springs at Caledonia;” 
and (5) from so using and applying in the Province of 
Ontario any name or title of which the word “Caledonia” 
forms a part, in a way calculated to deceive the public into 
the belief that the water sold by the defendants is mineral 
water from the plaintiffs"’ springs.

There is also a reference as to damages.
The facts appear to he as follows: The defendants Lycll 

& Co., finding by analysis that their water contained valu
able medicinal properties opened a correspondence with 
the defendants Wilson, at Toronto, and the defendants 
Tune & Co., at London, and employed them respectively 
as agents for the sale of the water from their wells or 
springs. The defendants Wilson and Tune & Co. having 
received from their principals consignments of wrater in 
barrels from their springs, began the sale thereof in bottles,
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specimens of which, with the labels used affixed thereto, 
have been produced in evidence.

The plaintiffs’ waters have usually been put on the 
market in a similar way. They supply agents in Quebec 
and Ontario with water in barrels. The agents bottle and 
sell it to the dealers. The plaintiffs’ agents in Ontario are 
McLachlin & Co., of Toronto. The bottles used by Wilson 
and Tune & Co. are similar in size and shape to those used 
by McLachlin.

The plaintiffs claimed in their statement of claim that 
the defendants had infringed five different trade-marks 
used by them to distinguish their goods. It is proved that 
for a short time before, and at the time the action was com
menced, the defendants Tune & Co. used a label upon their 
bottles which in shape and colour and several other respects 
resembled one of the plaintiffs’ trade-marks, whereby a 
consumer, but I think not a dealer, might be deceived. 
This label had not been sanctioned by Lyell & Co., and was 
at once abandoned when complaint was made, and another 
was adopted to which no objection could be made. The 
defendants Wilson never used a label which could be re
garded as an infringement of any of the plaintiffs’ trade
marks. The learned Chancellor has, therefore, found that 
with the exception of what was done by Tune & Co. there 
was no infringement of the plaintiffs’ trade-marks, and in 
that conclusion I agree. It was said, however, that the de
fendants had been selling their water as “Caledonia 
Water” without distinguishing it from the plaintiffs’ 
water. The defendant Tune admits that he did sell some 
of the defendants’ water as Caledonia Water, and that 
without any label or anything to distinguish it from the 
plaintiffs’ water. This was just prior to the commence
ment of the action on the 5th of February, 1901. On the
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previous day the plaintiffs’ solicitors wrote to Tune & Co., 
threatening proceedings, to restrain the use of a label with 
the words. “From the new springs at Caledonia, selzer 
beaver brand, natural saline water,” as an infringement 
of plaintiffs' trade-mark, and claiming exclusive right to 
use the words Caledonia and Caledonia Springs in connec
tion with their mineral waters. The service of the writ 
followed immediately, and on the 6th February, Tune & 
Co. answered the solicitors’ letter, saying they were ignor
ant of the plaintiffs’ claim to the word “Caledonia,” and 
did not intend to imitate their trade-mark, and they offered 
to cease using the label objected to, and to re-label all the 
“new Caledonia springs water” with a label no one could 
mistake for the plaintiffs’ label. This fair and reasonable 
proposal was not regarded as satisfactory, and those de
fendants were informed that they must submit to the re
lief asked for, and pay the costs, otherwise proceedings 
would not be stayed.

The Wilsons do not appear to have at any time used 
a label which could be regarded as an imitation of the 
plaintiffs marks or any of them, or to have sold any water 
merely as Caledonia Water. Their label is very different 
from any of the plaintiffs’ labels in colour and size and 
device, and has nothing thereon of which the plaintiffs 
could complain, unless it be the word Caledonia as part of 
the phrase, “From the new springs at CaledoniaSo 
far as Tune & Co. are concerned, I think their appeal fails 
as to that part of the judgment which enjoins them from 
selling their water as Caledonia Water. On reading the 
correspondence between Tune & Co. and their principals, 
Lyell & Co., and the evidence at the trial, it is quite clear 
the latter are not responsible for the act of their agent in 
selling their water as Caledonia Water without distinguish-



GRAND HOTEL CO. V. WILSON. 447

ing it from the plaintiffs’ water. On the contrary, Lyell 
& Co. distinctly cautioned them n<>t to use a label which 
would infringe upon any other water in the market. The 
first member of the mandatory part of the judgment must, 
therefore, be allowed to stand against Tune & Co. But I 
think it ought not to stand against any of the other defen
dants. There is no evidence that they or any of them 
sold, or desired or intended to sell, their water as or under 
the name of Caledonia Water, or that any of the defen
dants, Tune & Co. included, intended or desired to lead 
their customers to suppose that they were getting water 
which came from the plaintiffs’ springs. If any intention 
of that kind had been shewn, it would have been proper to 
make the injunction wide enough so as effectually to pre
vent such a fraud. But where no wrong was intended, 
an injunction should be confined to the precise act com
mitted.

For the same reason, I think the second, third and 
fourth members of the mandatory part of the decree ob
jectionable, and that they should be struck out. There is 
no evidence that any of the defendants, except Tune & Co., 
as already mentioned, advertised or sold their water as 
coming from the springs owned or leased by the plaintiffs ; 
or inclosed in any bottles, barrels or packages having any 
mark or label, contrived to represent their water as com
ing from the plaintiffs’ springs; or used or applied in 
Ontario to the defendants’ water the words “Caledonia 
Water,” or, “water from Caledonia Springs.”

They have used the last phrase mentioned in the fourth 
member of the injunction, namely, “water from the new 
springs at Caledonia,” as descriptive of their water, and 
they justify their doing so; and the question is whether 
they are right.
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The learned Chancellor thought that it was not correct 
for the defendants to speak of the water sold by them as 
from “new springs,’’ because it was reached by means of 
boring and drilling, and rises from an artesian well while 
the plaintiffs’ water issued naturally from the earth, and 
is and has long been the spontaneous outflow of mineral 
springs. I am unable to take that view. As we have seen, 
the defendants’ wells are flowing wells. The water springs 
up spontaneously from the earth through the orifices 
drilled or bored by the defendants. One of the definitions 
given in both the Standard and Century Dictionaries of a 
well is a spring or well spring, a spring of water, a foun
tain. The Century says : “A spring is a place where water 
comes naturally to the surface of the ground and flows 
away. A spring may be opened or struck in excavating, 
but cannot be made.” I confess I should have thought 
the word spring the natural and appropriate word to use 
in order to designate the flowing wells of the defendants. 
I am* therefore, of opinion that the defendants do no more 
than exercise their legal rights in designating and describ
ing their wells as springs.

The learned Chancellor also finds fault with the use by 
the defendants of the word Caledonia. The defendants 
describe their water as from “the new springs at Cale
donia.” Their springs are within a quarter of a mile 
or less from the old springs, within a stone’s throw of the 
village called Caledonia Springs, near a railway station 
and a post office of the same name. Now', the defendants 
have an undoubted right to describe their water correctly 
and truthfully. It is a saline mineral water. It is de
rived from new springs, and those springs are in the town
ship of Caledonia, and they are at a place called “Cale
donia Springs.” If the defendants’ water is likely to be
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more sought after and more marketable, and if the busi
ness of selling it is likely to be more profitable by reason 
of the situation of the springs, and their nearness to the 
famous old springs, the defendants are entitled to the 
benefit of that. They might say, in so many words, that 
they were situate within so many yards of the old springs, 
just in order to gain favour in the market. The learned 
Chancellor also things there is inaccuracy in saying “new 
springs at Caledonia,” instead of in Caledonia. They 
might have said with perfect correctness “new springs at 
Caledonia Springs,” for the phrase “Caledonia Springs” 
unquestionably means not only the springs of water, 
but the place, the locality, the neighbourhood where 
they are situate. The defendant McDougall lives 
and keeps a hotel there. The first question put to 
him by the plaintiffs’ counsel on his examination for dis
covery, was : “You live at Caledonia Springs? Ans. Yes.” 
If a crime were committed at or near the defendants’ 
springs, the indictment would charge that it was committed 
at the township of Caledonia, and not in the township. 
Therefore, the defendants’ description of their water as 
water from “the new' springs at Caledonia,” is, in my 
opinion, a perfectly true and accurate description, and not 
only so, but one which clearly and sufficiently distinguishes 
it from the plaintiffs’ water. There might have been some 
danger of confusion if they had said “the new springs at 
Caledonia Springs,” although that would have been a true 
description ; but they perhaps wisely avoided that.

It was very strenuously contended that the defendants 
have no right to use the word Caledonia at all in designat
ing their water. A similar contention was made in Singer 
Manufacturing Co. v. Loog (1882), 8 App. Cas. 15. At p. 
27 Lord Selborne says : “For that argument no authority
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was cited : and it cannot, in my opinion, be maintained on 
any principle. . . If the defendant has (and it is not
denied that he ms) a right to make and sell in competition 
with the plaintiffs articles similar in form and construc
tion to those made and sold by the plaintiffs, he must also 
have a right to say that he does no, and to employ for that 
purpose the terminology common in his trade, provided 
always that he does this in a fair, distinct and unequivocal 
way.” And at pp. 37, 38, Lord Blackburn uses similar 
language; and Lord Watson at pp. 38, 39. Therefore, the 
defendants’ springs being at Caledonia, they have a right 
to say so, taking care to distinguish them from those of 
the plaintiffs at the same place.

It was also contended that the make up of the defen
dants’ goods was calculated to deceive the public, because 
the bottles used were similar. But it was not shewn that 
the plaintiffs’ bottles were in any way peculiar in form or 
size or colour, or different from bottles in common use for 
the sale of other waters. It was said that it was common 
to put such goods on ice, and that the labels then came off, 
and the customer might he deceived, but it is not shewn 
that the defendants did things of that kind. As to this 
contention, see observations of Lords Maenaghten and 
Davey in Payton v. Smiling, [1901] A.C. 308.

I am, therefore, of opinion that the whole of the fourth 
member of the injunction is unwarranted.

It remains to consider the fifth element, and it follows 
from what I have said, that, in my opinion, no part of it 
can be maintained'as against any of the defendants. None 
of the defendants, except Tune & Co., have been shewn to 
have done anything that is here enjoined, and that part of 
the judgment which I think ought to stand against Tune 
& Co. is sufficient as against them.
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The result is that as to all the defendants, except Tune 
Ac Co., the appeal should be allowed with costs, and the 
action should be dismissed with costs. As to Tune & Co., 
the appeal should be allowed, except as to the first clause 
of the injunction; and the reference as to damages, if the 
plaintiffs think it worth while. As against them the action 
was rightly enough brought. I think, however, if the 
plaintiffs had asked no more than that, Tune & Co. would 
have contested the matter no further. I think the plain
tiffs should have against Tune & Co. such costs as they 
would have incurred in entering up judgment against them 
by default for so much of the injunction as they still re
tain. and I think they should pay them the rest of the costs 
of the action and appeal, with set off.

Osiær, J.A., concurred with Maclennan, J.A.
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[IN THE HKIH COURT OF JUSTICE FOR
ONTARIO

DIVISIONAL COURT.

BIRNEY
v.

THE TORONTO MILK CO., LIMITED.

Company—Appointments of manager—Want of by-la-o—Contract 
under seal—Shareholders sanction for payments for services— 

R.8.0. 1897, ch. 191, sec». 47 and 48.

The plaintiff was named as a director and as manager of the defend 
ant company, incorporated under the Ontario Joint Stock Com
panies Act. in resolutions passed at a meeting of the provisional 
directors. His services as manager did not result in any benefit 
to the company, which never went into operation. In an action 
for his salary,

Held, he was not entitled to recover because (1) no by-law for his 
appointment as manager had been passed, and (2) no contract 
had been made with him under the seal of the company.

This was an appeal from the judgment of Lount, J., 
at the trial in favor of the plaintiff for $495 and costs. 
The appeal was argued on the 11th September, 1902, before 
Street and Britton, JJ.

J. B. O' Brian, for the appellants.
J. M. Godfrey, for the respondent.

November 15, Street, J. (stating the facts), said:—

The defendants were incorporated on the 17th May, 
1901, by letters patent under the Ontario Companies Act, 
for the purpose of buying, selling and dealing in milk and
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its products, the capital stock of the company was fixed 
at $125,000, and six provisional directors were named in 
the letters patent.

On 25th May, 1901, a meeting of the provisional directors 
was held at which by-laws were adopted, one of which pro
vided that the affairs of the company should be managed 
by a hoard of "not less than three nor more than nine 
directors.”

On the same day a general meeting of the shareholders 
was held at which all were present or were represented by 
proxy. At this meeting the above by-law’ was adopted, but 
no directors seem to have been elected.

No minute book of this or any other meeting of direc
tors or shareholders was kept ; the record of the minutes 
of the shareholders’ meeting is imperfect.

A sheet of paper was produced purporting to contain 
minutes of a meeting of directors held at Mr. 0’Brian’s 
office <>n 29th June, 1901, at which three of the provisional 
directors were present.

The first resolution at that meeting was that the plain
tiff in the present action should be appointed a director: 
the second resolution was that he should be appointed 
manager of the company for the ensuing year, with a 
salary as follows :—

First nine weeks at - $25 per week
Second nine weeks at - $30 per week
Remaining weeks at - $40 per week

making the year’s salary $1,855: subject to dismissal at 
the termination of any one of the above mentioned periods, 
w’ith one week’s salary at the discretion of the board of 
directors.

The plaintiff was made aware of his appointment as 
a director and also of his appointment as manager. He
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afterwards attended a meeting as a director of the 
company.

No president was ever appointed to the company, and 
it never went into operation.

The plaintiff says that, acting under his appointment 
as manager of the company, he endeavored to get certain 
persons to go on the board and to put up money to enable 
the company to go into operation. He failed in doing so, 
and as a result the company never went into operation.

The present action was brought to recover $495, being 
salary as manager for the first eighteen weeks.

The defendants denied any contract binding upon 
them.

The nominal capital of the defendants’ company was 
fixed by the letters patent at $125,000, divided into 125,000 
shares of,$l each, of which it is stated by the plaintiff that 
he subscribed for 12,000 shares, and each of the other six 
corporators for 200 shares.

No money seems to have been paid in by any one, but 
the plaintiff says that his $12,000 has been paid in full 
by commissions upon his efforts to induce a number of 
established milkmen to sell out their businesses to the com
pany, and that his salary as manager has been earned by 
his efforts to induce certain of these milkmen to go upon 
the board, and to advance the money necessary to enable 
the company to begin the business for which it was in
corporated.

None of these efforts of the plaintiff have been sucess- 
ful, nor has the company reaped any advantage from them, 
for it has never been able to go into operation.

If the plaintiff's view of his position is correct, how
ever, the result will be that the other corporators will be 
liable to pay him $495 for which he has done, because his
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shares he says are fully paid up by his work and theirs are 
not paid up.

It is further to be remarked that his interest in the suc
cess of the company was ten times that of all the other 
corporators put together, and that the only work which he 
says he did as manager after his appointment seems to 
have been merely a continuation of the work which he says 
he was doing before his appointment.

I am of opinion that the plaintiff is not entitled to re
cover upon a contract with the company, because no hv-law 
for his appointment as manager of the company was 
passed, and no contract was made with him under the seal 
of the company.

The Ontario Companies Act, ch. 191, R.S.O. 1897, see. 
47, clearly contemplates that such appointments should be 
made by by-law ; and, apart altogether from the statute, 
it is clear that whatever latitude may be allowed to trading 
corporations in the manner of appointment of mere serv
ants, or in the case of casual or temporary hirings, appoint
ments of an important character such as that of the man
ager of the company, in order to be binding, must be under 
seal.

Such was the holding of the late Mr. Justice Rose in 
He Th% Ontario Express and Transportation Company 
(1894), 25 O.R. 587, and it is in accordance with numer
ous preceding authorities: Dunston v. The Imperial Gas 
Light and Coke Co. (1832), 3 B. & Ad. 125, and especially 
judgment of Parke. J., at p. 132; Church v. The Imperial 
Gas Light and Coke Co. (1838), 6 Ad. & El. 846, at p. 861 ; 
Young v. Leamington (1883), 8 App. Cas. 517 : Lindley on 
Company Law, 6th,ed., p. 269 et seq.

I think the plaintiff' is further prevented from recover
ing by the effect of the provisions of sec. 48 of ch. 191,
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R.S.O., which are as follows: “No by-law for the payment 
of the president or any director shall he valid or acted upon 
until the same has been confirmed at a general meeting.”

There is in the first place the underlying assumption 
from the terms of this section that a by-law of the direc
tors in the first place is necessary before payments can be 
made to them or to the president : ind this is coupled with 
the express provision that such a by-law when passed is of 
no validity until it has been confirmed at a general meeting 
of shareholders.

It has been argued before us by the plaintiff that this 
section is only intended to apply to payments to the presi
dent for performing the duties of president, and to direc
tors for performing their duties as directors, and Mr. Jus
tice Rose in his judgment in Re The Ontario Express and 
Transportation Co., 25 O.R. 587, appears to have expressed 
an opinion to that effect. The opinion so expressed, how
ever, does not seem to have been anything beyond an obiter 
dictum, and is not technically a part of his judgment in 
the case, and is therefore not binding upon me.

In my opinion we should hold the section as requiring 
the sanction of the shareholders as a condition precedent 
to the validity of every payment voted by directors to any 
one or more of themselves whether under the guise of fees 
for their attendance at board meetings or for the per
formance of any other services for the company.

It is not conceivable that the Legislature intended to 
forbid the directors from voting small sums to themselves 
for their attendance at board meetings, without obtaining 
the consent of the shareholders, and at the same time, to 
allow them to vote large sums to themselves for doing other 
work, without reference at all to the shareholders. The 
interpretation contended for by the plaintiff would in fact



|HIRNEV V. TORONTO MILK CO. 467

render the section nugatory, for nothing would he easier 
than to evade it.

I think the section should he given a broad and whole
some interpretation, and that it should be held wide enough 
to prevent a president and board of directors from voting 
to themselves or to any one or more of themselves any re
muneration whatever for any services rendered to the com
pany without the authority of a general meeting of the 
shareholders.

The views I have expressed are such as to prevent the 
plaintiff from having a right to recover for the value of 
his work done for the company.

For these reasons, the appeal should, in my judgment, 
be allowed with costs, and the action should be dismissed 
with costs.

Britton, J. I agree that in this ease the appeal should 
be allowed and the action dismissed.

There is no properly authorized contract under the .seal 
of the corporation, and this is not a case in which the plain
tiff can succeed upon an executed consideration. I come 
to this conclusion apart altogether from the effect in this 
case of sec. 48, eh. 191, R.S.O. 1897, upon plaintiff’s rights.

The company never really went into operation; there 
was no payment in money by any subscriber for shares 
for any portion of the stock. The plaintiff was promoter, 
and as such, no doubt, did a good deal of preparatory work 
in getting ready for the business the company was author
ized to do. For this the plaintiff received “paid-up” 
shares.

At a meeting of directors, assuming that the meeting 
was properly called, the plaintiff was appointed a director, 
and then it was resolved that the plaintiff be manager for 
the ensuing year. This, in my opinion, only means that
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if the company went into operation, the plaintiff would 
be their manager, “to buy, sell, and deal in milk and the 
products of milk and such other articles of domestic con
sumption as may be conveniently dealt in in conjunction 
therewith. ’ ’

That is what the company was authorized by their char
ter to do. The plaintiff, as. promoter, was endeavoring to 
enable this company to become a “going concern.” This 
is all that the plaintiff did, and for this he received the 
paid-up stock.

The company never was in a position to require the ser
vices of a manager, and the plaintiff knew this. It was 
not the fault of the plaintiff, but upon the evidence I can
not resist the conclusion that until this company was 
ready to buy, sell and deal in milk, etc., there was to be 
no actual hiring of the plaintiff.

Up to that point the plaintiff's original relation to the 
company continued, and while it may be unfortunate that 
he has lost so much of time and effort in his endeavour to 
organize a company and get it ready for w’ork with the 
intention of, for a time at least, being its manager, I do not 
think he can recover.
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[IN THE HIGH COURT OF JUSTICE FOR 
ONTARIO.]

ELLIOTT
v.

HAMILTON.

Before BRITTON, J.

Bankruptcy and insolvency—Assignments and preferences—Kale under 
prior execution—Bale under assignment—Priority—Sheriff.

A sheriff acting under a writ of fieri facias seized and advertised for 
sale the defendant’s lands, the sale to take place on the 27th of 
February, 1809. On the 24th February, 1800, the defendant made 
an assignment for the benefit of creditors under R.S.O. 1807, ch. 
147. The assignee wrote to the sheriff notifying him of the as
signment and asking for a memo, of costs. There was no tender 
of any costs nor any undertaking that the costs would he paid. 
The sheriff went on with the sale and the plaintiff bought the 
lands. Later the assignee, notwithstanding this sale, sold and 
conveyed to a third party.

Held, that, the assignment did not stand in the way of the sheriff’s 
right to sell under the execution, that the sale by the assignee was 
therefore of no effect, and that the plaintiff was entitled to pos
session of the land.

Oillard v. Milligan (1897). 28 O R. 645, followed.

Action of ejectment for the recovery of possession of 
the east half lot 8 in the 7th concession of the township 
of Tay, in the county of Simcoe, tried at Barrie in October, 
1902, before Britton, J. The facts are stated in the judg
ment.

D. B. Simpson, K.C., for the plaintiff.
/»’. 7). Gunn, K.C., for the defendant.

October 30, 1902. Britton, J. :—On the 5th of Janu
ary, 1878, the plaintiff recovered judgment against the 
defendant, who was the owner of the land in question, for
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the sum of $1,567.80 debt, and $22.75 taxed costs. On the 
8th of December, 1896, an order was made granting the 
plaintiff leave to issue execution upon this judgment. On 
the 19th of December, 1896, a writ of fieri facias was issued 
against the goods and lands of the defendant, which writ 
was placed in the hands of the sheriff of the county of 
Simcoe. The .sheriff subsequently made a return of nulla 
bona to that part of the writ requiring him to make the 
money out of the goods of the defendant, and he seized 
and duly advertised for sale the interest of the defendant 
in the land above mentioned, such sale to take place on 
the 27th of February, 1899.

On the 24th of February, 1899, the defendant made an 
assignment for the benefit of creditors, under R.S.O. 1897, 
ch. 147, to one George II. Clarke. On the day of sale, 
and before the actual sale, the sheriff received a letter 
from the defendant’s solicitor, who then was acting for 
the assignee, notifying him (the sheriff) of this assign
ment and asking him to send a memo, of costs to the 
assignee. There was no tender of the amount of the costs, 
no deposit of money, and no undertaking on the part of 
the solicitor that the costs would be paid. The plaintiff's 
solicitor was present, and the sheriff informed him of the 
contents of this letter. As costs had been incurred the 
sheriff was advised that he had the right to go on and sell, 
and he sold pursuant to notice. The plaintiff became the 
purchaser, and a deed to the plaintiff was executed by the 
sheriff in due course.

The assignee, notwithstanding the sheriff’s sale, 
assumed the right to sell, and did sell and execute a con» 
veyance to one William Hamilton (a son of the defen
dant), of this same land.

The defendant contends that under R.S.O. 1897, ch.
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147, sec. 9, the sheriff had no right to sell after notice of 
assignment, and that the plaintiff took nothing by his 
deed. It is admitted that the defendant James Hampton 
is still in possession, and that he is there only as the agent 
of William Hamilton, and claims as such.

Oülard v. Milligan (1897), 28 O.R. 645, governs this 
case, and I am hound by it. Sections 4/and 9 of R.S.O. 
1887, ch. 124, are the same as secs. 5 and 11 of R.S.O. 1897, 
ch. 147. The words of Armour. C.J., /in the case cited, 
after reciting the judgment, assignment, etc., are: “The 
assignment, therefore, did not stand in the way of the 
sheriff proceeding to seize and sell under the execution 
the property assigned for these costs.”

Ryan v. Clarkson (1889), 16 A.R. 311; (1890), 17 S.C. 
251, decides that the costs are costs not of the execution 
only but all the usual costs which could be recovered from 
the debtor under an execution.

It isknot material for the decision, but apparently the 
assignment and the sale by the assignee to William Hamil
ton were made to get priority over plaintiff. The real 
claimant, William Hamilton, had notice of the sale by the 
sheriff before he paid the purchase money, $125, to the 
assignee.

The assignee comenced a suit attacking the sheriff’s 
sale and conveyance, but this action was dicontinued. 
Under the circumstances there is less hardship upon 
William Hamilton in the loss of this land-than there would 
have been had he been a purchaser without notice.

Judgment for the plaintiff' for recovery of possession 
with costs.

Editor's Note:—

In Oülard v. Milligan ((1897), 28 O.R. 645), the plain
tiffs had recovered a judgment against the assignor of the
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defendants in the action and an execution was at the time 
of the assignment in the hands of the sheriff. This assign
ment by the terms of R.S.O. eh. 147, see. 11, took preced
ence of the judgment and of the execution except as to 
and subject to the lien of the plaintiff's for their costs. 
The plaintiffs, however, failed to observe the proper course 
under the circumstances, which was to have the sheriff 
proceed to seize and sell under the execution the property 
assigned for these costs, and so lost their lien under the 
execution. They could therefore claim for their costs as 
merely ordinary creditors.

It would appear that the judgment debtor can effec
tively stay the hand of the sheriff at any time before the 
actual sale by payment of the costs of the judgment credi
tor and the sheriff’s costs. After the sale, the purchaser 
is completely protected, even 'though he be the judgment 
creditor himself.

Vide on this point Parker on Frauds on Creditors, 
at p. 293.

■
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I IN THE SUPREME COURT OF CANADA.]

MICHAEL POWER (Defendant' Appellant
v.

J. M. GRIFFIN ET AL. (Plaintiffs, Respondents.

Before Silt ELZEAR TASCHEREAU, C.J., AND 8EDGEWICK, 
DAVIES, MILLS AND ARMOUR, JJ.

Patent of invention—Infringement—Manufacture—Expiration—Ex
tension of time—“Obiter Dicta"—R.R.C, iHRfl, ch. 61, sec. 37, mi
sée. 1, as amended by 63 Viet, ch. 13, sec. 2.

A patentee's rights expire in two years from the date of the patent 
or at the end of any extension of time thereof, unless he has com 
mtneed and carried on, in Canada, continuously, the manufacture 
of the patented article so that any person desiring to use it could 
obtain it or cause it to i>v made.

A patent is not kept alive (after the two years have expired) by rea
son of the fact that the patentee is ready either to furnish the 
article himself or to license the right of using it to anyone desiring 
to use it if he has not commenced to manufacture in Canada. 
Harter v. Smith ((1877), 2 Ex. C.R. 455), overruled on this

The power of extension given to the Commissioners of Patents can 
only be exercised once. It is doubtful whether this power can he 
exercised by an Acting Deputy-Commissioner.

This was an appeal from a judgment of the Exchequer 
Court of Canada* in favour of the plaintiffs. The action 
was by the respondents against the appellant for infringe
ment of letters-patent of invention for improvements in 
abrading shoes for truing up car wheels. The judgment 
appealed from maintained the respondents’ action and 
restrained the appellant from using the invention in ques
tion.

(1902) 7 Ex. C.R. 411 sub nom. Griffin v. Toronto Itailii'ay
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The questions of the merit of the patent nb initio and 
that of damages were not argued for the reasons stated in 
the judgment of the Chief Justice.

W. Casscls, K.C., and Anglin, for the appellants.
Ridout, for the respondents.

December 15, 1902. The Chief Justice:—This is an 
appeal from the judgment of the Exchequer Court upon 
an action by the respondents against the appellant for the 
infringement of certain letters-patent of invention for 
improvements in abrading shoes for truing up car wheels. 
That judgment maintains the respondents’ action and re
strains the appellant from using the invention in question, 
with a reference to ascertain the damages that the respon
dents may have suffered.

I am of opinion that the said restraining order should 
be rescinded this alone we can now pass as I will
state later on) for the reason that it appears upon the 
record that the respondents’ patent has now lapsed.

The said patent bears date on the 11th of August, 1899.
It therefore lapsed on the lltli of August, 1901, under sec. 
37,* sub-sec. 1, of eh. 61 of the Revised .Statutes of Can-

*Soe. 37, sub-sec. 1. of ch. 01, R.S.C. (1866) as amended by 53 
Viet. ch. 13, sec. 2, reads as follows:—

Every patent granted under this Act shall he subject and be ex
pressed to he subject to the condition that such patent and all the 
rights and privileges thereby granted shall cease and determine, and 
that the patent shall he null and void, at the end of two years from 
the date thereof, unless the patentee or his legal representatives or 
his assignee, within that period or any authorized extension thereof, 
commences and, after such commencement, continuously carries on in 
Canada the construction or manufacture of the invention patented, 
in such manner that any person desiring to use it may obtain it, or 
cause it to he made for him, at a reasonable price, at some manu
factory or establishment for making or constructing it. in Canada, 
and- that such patent shall he void if. after the expiration of twelve 
months from the granting thereof or any authorized extension of such 
period, the patentee or his legal representatives or his assignee for the

3
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ada, as amended in 1892, by see. 6 of 54 & 55 Viet. (D), 
unless the respondents, before that last date (or before 
the expiration of any authorized extension thereof), com- 
meneed and, after such commencement, continuously car
ried on in Canada the construction or manufacture of 
their patented invention in such a manner that any person 
desiring to use it could obtain it, or cause it to be made 
for him at a reasonable price at some manufactory or estab
lishment for making or constructing it in Canada. The 
grant of the patent is expressly made subject to that statu
tory condition.

Now, there is no evidence that the respondents ever 
carried on in Canada the construction or manufacture of 
their invention. That the burden of proving it was on 
them is unquestionable. An essential allegation of their 
statement of claim is that/their patent is in full force and 
valid, and that allegation is expressly put in issue by the 
appellant’s pleas as allowed by sec. 33 of eh. 61 of the 
Revised Statutes of Canada, by which it is enacted that 
the defendant in any action for infringement the defen
dant

may plead specially as a matter of defence any act or default 
which hy this Act or by law, renders the patent void ; and the 
Court shall take cognizance of that special pleading and of the 
facts connected therewith, and shall decide the case accordingly.

Upon a suggestion by the Court, during the argument 
at bar, that, if so desired, the case would be remitted back

whole or a part of his interest in the patent, imports, or causes to 
be imported into Canada, the invention for which the patent is 
granted ; and any difference which arises as to whether a patent has 
or has not become null and void, under the provisions of this section 
may be adjudicated upon by the Exchequer Court of Canada, which 
court shall have jurisdiction, upon information, in the name of the 
Attorney-General of Canada, and at the relation of any person inter 
ested, to decide any such question : provided that this section shall 
not be held to take away or affect the jurisdiction which any court, 
other than the Exchequer Court of Canada, possess."
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to the Exchequer Court in order to give the respondents 
an opportunity to prove the fact, if their not doing so be
fore was due to an oversight or a misunderstanding, their 
counsel conceded that such a reference would not help 
their case as he was instructed that his clients had not, at 
any time, carried on in Canada the construction or manu
facture of their invention.

It was argued on behalf of the respondents, that under 
the decision of this Court in Smith v. Goldie,* their not 
manufacturing in Canada within two years was not fatal 
to their patent. But that case merely determines that, 
under the statute as it then read (35 Viet., ch. 26, sec. 28), 
the Deputy Commissioner’s decision, as to the invalidity 
of a patent for the non-manufacturing within the two 
years was final. Anything that may be found in the re
port of that case (and of any case), that was not necessary 
for the determination of the controverted points therein is 
obiter and nut binding as authority. And the number of 
Judges who concurred in such obiter does not make it any
thing else. Then a simple concurrence is nothing more 
than a concurrence in the conclusions or, at most, in the 
reasons upon which exclusively the points actually deter
mined are based. The statute is clear. There is no room 
for construction. It says, in express words, that if a 
patentee has not manufactured in Canada during the two 
years, the patentee’s rights are at an end.

It is further argued, however, on behalf of the respon
dents, that their patent has been kept, and is now in force 
in virtue of an extension of time granted to them by the 
Commissioner, under provisions of sub-sec. 2 of sec. 37 of

(1882), 9 S.C.R. 46.
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ch. 61 of the Revised Statutes of Canada, which reads as 
follows :—

\\ henever a patentee has been unable to carry on the con
struction or manufacture of his invention within the two years 
hereinbefore mentioned, the commissioner may, at any time not 
more than three months before the expiration of that term, grant 
to the patentee an extension of the term of two years, on his 
proving to the satisfaction of the commissioner that he was, for 
reasons beyond his control, prevented from complying with the 
above condition

of commencing and continuously carrying on in Canada, 
within the two years from the date of the patent, the con
struction or manufacture of his invention as enacted in 
sec. 1 of said sec. 37.

It is in evidence that under the said provision a “fur
ther delay of twelve months to manufacture’’ (from the 
11th of August, 1901), was granted to the respondents on 
the 8th of June, 1901, by the Acting Deputy Commissioner. 
But these twelve months expired on the 11th of August 
last. Another extension, it is true, for another twelve 
months, up to the 11th of August next, appears to have 
been granted in May last by the same officer; but this last 
extension is absolutely unauthorized by the statute, and is 
an absolute nullity. Having once exercised the power 
given to him by the statute, the Commissioner was functus 
offreio. He might have extended the delay for more than 
twelve months, but he could not twice exercise the same 
power. There is no possible room, under the wording of 
the statute, for the, eontention that the Commissioner could 
extend this delay from time to time, and a jurisdiction of 
this nature cannot he extended by construction. We there
fore have to hold that this patent lapsed on the 11th of 
August last.

The fact of their asking for these extensions, I may here 
notice, imparts a clear admission by the respondents, that
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they had not within the two years, fulfilled'the obligations 
required from them by the statute in order to keep their 
patent in force, and that admission extends to the 11th 
of August last, for, when they then applied for another 
extension up to the 11th of August next, they admitted 
that, without that extension, their patent was gone.

Having come to the conclusion that the respondents’ 
patent expired on the 11th of August last, it necessarily 
follows that the order restraining the apppellant from 
using it must be set aside. But that does not put an end 
to this appeal. The patent issued on the lltli of August, 
1899. The writ on the 5th of April, 1901 ; the trial was 
in March, 1902, and the judgment of the Exchequer Court 
on April 21st, 1902. The patent, therefore, lapsed only 
since the judgment appealed from. So that we are not in 
a position to dispose of the whole case. The question of 
damages has to be disposed of. The respondents are en
titled to the damages, if any, that they may have suffered 
up to the 11th of August last, from the alleged infringe
ment by the appellant. And for determining whether or 
not they are entitled to any damages we will have to hear 
the parties upon their respective contentions as to the 
validity of the patent ab initio, up to the 11th of August 
last, and the alleged infringement of it by the appellant, 
during three years from its date. It may be that, now that 
their patent for the future is out of existence, as we now 
determine, the respondents will not think it advisable to 
proceed further. But that must appear of record. The 
case will, therefore, be postponed till the February tenu. 
The parties will, in the meantime, decide what to do; 
either to re-inscribe the case for hearing, upon which hear
ing the points we now determine will not be allowed to be 
re-opened, or file with the registrar the retraxit by the
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respondents of their claim for damages necessary to enable 
us to enter a final judgment in the case. We make no order 
as to costs for the present.

There is a point which it is expedient to allude to. The 
statute says that any extension of the two years’ term may 
be granted by the Commissioner. Now the extension to 
the respondents in June, 1901, is granted, not by the Com
missioner, not even by the Deputy Commissioner, but by 
an officer calling himself the Acting Deputy Commissioner. 
In my opinion, I would not be disposed to hold this exten
sion void on that ground. The majority of the Court, how
ever. think it advisable to hear the parties on that point, if 
the respondents proceed further in the case. On this point 
depends whether it is for two or three years that the respon
dents are entitled to damages.

The entry to be made by the Registrar will he as fol
low’s :—

The Court declares the respondents’ letters-patent to 
have lapsed on the 11th of August last. No order to he 
drawn up till the final judgment in the whole case. Costs 
reserved. Either party at liberty to re-inscribe the ease 
for hearing at the next term or at any time thereafter. If 
respondents file in the Registrar’s office a retraxit of their 
claim as to damages, case to he re-submitted without argu
ment. If no such retraxit is filed, case to he heard upon 
th respective contentions of the parties as to the validity 
of the patent before the 11th of August last and the 
alleged infringement thereof by the appellant and whether 
or not, if the respondents are entitled to any damages at 
all, these damages shall he assessed for three years or only 
for two years.

Sedgewick, J. :—I concur in the judgment for the 
reasons stated by His Lordship the Chief Justice.



470 CANADIAN COMMERCIAL CASES.

Davies, J. :—I concur with the judgment of the Chief 
Justice. I reserve my judgment as to the power of an 
Act ht g Deputy Commissioner of Patents to grant an ex
tension of the term of the patent under the statute.

Mills, J. :—I concur in the conclusions reached by Iiis 
Lordship the Chief Justice.

Armour, J.:—This is an appeal from a judgment of 
tin- Exchequer Court in an action brought by the plaintiffs 
against the defendants for infringement of their patent by 
which it was declared that the defendants had infringed 
the plaintiffs’ patent.

The plaintiffs’ patent was issued on the 11th of August, 
1899. and by it was granted for the period of eighteen 
years the exclusive right, privilege and liberty of making, 
constructing and using and vending to others to be used 
in the Dominion of Canada, certain alleged new and useful 
“improvements in abrading shoes for truing up car 
wheels,” subject to adjudication before any Court of com
petent jurisdiction and subject to the conditions in the 
Patent Act, cli. 61 of the Revised Statutes of Canada, and 
the Acts amending the same.

The defendants pleaded that the said patent had be
come void by reason of non-compliance with and breach of 
the terms and conditions of the Patent Act and amend
ments thereto.

Section 37 of the Patent Act provides that every patent 
granted under this Act shall be subject and be expressed to 
be subject to the following conditions:—(») That such 
patent and all the rights and privileges thereby granted 
shall cease and determine and that the patent shall be null 
and void at the end of two years from the date thereof, 
unless the patentee or his legal representatives or assigns
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within. that period or any authorized extension thereof, 
commence, and after such commencement, continuously 
carry on in Canada the construction or manufacture of 
the invention patented in such a manner that any person 
desiring to use it may obtain it or cause it to be made for 
him at a reasonable price at some manufactory or estab
lishment for making it or constructing it in Canada. And 
also provides that whenever a patentee has been unable to 
carry on the construction or manufacture of his invention 
within the two years hereinbefore mentioned, the Com
missioner may, at any time, not more than three months 
before the expiration of that term, grant to the patentee 
an extension of the term of two years, on his proving to 
the satisfaction of the Commissioner that he was, for 
reasons beyond his control, prevented from complying with 
the above condition.

It was admitted on the argument before us that neither 
the construction nor manufacture of the invention patented 
had ever been commenced or carried on in Canada.

But it was contended that this was not necessary in 
order to satisfy the above condition, and reliance was had 
for this contention upon the decision of Dr. Taché, when 
Deputy Minister of Agriculture, in the case of Smith v. 
Harter, reported in 2 Exchequer Court Reports, at p. 474, 
and upon the reference thereto in Smith v. Goldie (3), and 
in the same case in this Court (4).

This decision was upon sec. 28 of the Patent Act of 
1872, containing a similar provision to that contained in 
sec. 37 of the present Patent Act. but providing that, in 
case disputes should arise, as to whether a patent had or 
had not become void thereunder, such disputes should be

(3) (1882), 7 A.R. a-28.
(4) (1882), 0 8.C.R. 40.
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settled by the Minister of Agriculture or his deputy, whose 
decision should be final.

The purport of Dr. Taché’s decision will appear from 
the following quotations:—

The words “ carry on in Canada, the construction or manu
facture ” with their context, cannot therefore mean anything else 
than that any citizen of the Dominion, whether residing in Prince 
Edward Island, in British Columbia, in Ontario, Quebec or else
where on Federal soil, has a right to exact from the patentee a 
license to use the invention patented or obtain the article pat
ented for his use at the expiration of two years' delay, on con
dition of applying to the owner for it and on payment of a fair 
royalty.

The real meaning of the law is that the patentee must be 
ready either to furnish the article himself or to license the right 
of using it on reasonable terms to any person desiring to use it. 
But again that desire on the part of a person is not intended by 
the law to mean a mere operation or motion of the mind or of 
the tongue, but, in ctFect, a bona fide serious and substantial pro
posal, the oiler of a fair bargain accompanied with payment. As 
long as the patentee has been in a position to hear and acquiesce 
in such a demand and has not refused such a fair bargain pro
posed to him, he has not forfeited his rights.

thus holding, contrary to the express words of the condi
tion, that it was not necessary that the patentee should 
within the period mentioned commence, and after such 
commencement continuously carry on, in Canada the con
struction or manufacture of the invention patented, and 
holding, without any words in the condition to warrant it, 
that the condition would he sufficiently satisfied by the 
patentee granting to any person desiring to use the inven
tion patented, a license to use it upon applying to him for 
it and upon payment of a fair royalty. This decision can
not be supported by the decisions in the Court of Appeal 
for Ontario and in this Court in Smith v. Goldie (5), for 
what was said by Mr. Justice Patterson in the former Court

(5) 9 S.C.R. 40.
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and by Mr. Justice Henry in this Court, was plainly obiter, 
for each of them held that the decision of Dr. Taché was 
final and not subject to appeal.

Reliance was also had upon the following extensions 
indorsed upon the plaintiffs’ patent :—

A further delay of twelve months to manufacture, granted, June 
8th, 1901, A. L. Jarvis, Acting Deputy Commissioner.

A further delay of twelve months to manufacture, granted, May 
14th, 1902, A. L. Jarvis, Acting Deputy Commissioner.

The power of granting an extension of the term when 
the patentee has been unable to carry on the construction 
or manufacture of his invention within two years from the 
date of his patent, is conferred upon the Commissioner 
upon the patentee proving to his satisfaction that he was, 
for reasons beyond his control, prevented from carrying 
on and complying with the conditions. This power is, by 
the Patent Act, conferred upon the Commissioner alone, 
and having regard to the context and that the power so 
conferred is a judicial one and not a ministerial one, it is, 
in my opinion, doubtful whether the provisions of sec. 7 of 
the Interpi. I at ion Act and of its sub-sec. 40 apply so as to 
authorize the Deputy Commissioner or the Acting Deputy 
Commissioner, the Deputy Commissioner being alive, to 
grant the extension. But assuming, without however de
termining that they do so apply, the words used in granting 
the power authorize only one extension, and by the grant 
of the extension of the 8th of June, 1901, the power was 
exhausted.

The plaintiffs’ patent, therefore, became void on the 
11th of August, 1902, by reason of non-compliance with 
the condition.

Solicitors for the appellant : Bloke, Lash d* Casscls.
Solicitor for the respondents : John (1. Kidout.
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Notes :—

A patent right is a restriction in favour of an indi
vidual against the public and the words of the statute 
creating the right and imposing the conditions under which 
it is to be exercised are not to be given any meaning beyond 
their plain literal one. If the requirements of a statute 
which prescribes the manner in which any thing is to be 
done be expressed in negative language, that is to say, if 
the statute enact that it shall be done in such a manner and 
in no other manner, it has been laid down that those re
quirements are in all cases absolute and that neglect to 
attend to them will invalidate the whole proceeding.

The decision in Barter v. Smith (6) now, in part, over
ruled by the above judgment, proceeded on the ground that 
the granting of letters-patent to inventors is in,the nature 
of a contract between the state and the discoverer, and this 
contract should receive a wide and lenient interpretation.

The obiter dicta of Mr. Justice Patterson in Smith v. 
Gotdi-c (7) referred to above are, in part, as follows :—

But. if the subject (i.c. the question of manufacture) were one 
proper for our decision, 1 should be content to follow the very care
ful and able judgment of Dr. Taché, the Deputy Minister, which com
mends itself to me as a sound exposition of the principles upon which 
the law laid down by the section (i.e., the 37th of the Patent Act) 
should be administered, as well as a judicious investigation of the

And Henry. J.. in the same case in the Supreme 
Court (8), after referring to the decision of Dr. Taché as 
a “very logical and sound” one, said:

1 flunk the law as laid down and explained by him in his ex
haustive. and, I will add, able judgment, cannot properly be ques
tioned.

In Griffin v. Toronto Railway Co.(9) (under which 
caption Powers v. Griffin appeared in the Exchequer Court) 
the points raised in the Supreme Court—the questions of

(01 ( 1877). 2 Ex. C. R. 455.
(7) (1882), 7 A.R. p. 043.
(8) (1883), 0 R.C.R. p. 08.
(0) (1002), 7 Ex. C.R. 411.
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manufacture and of extension of time—were not mooted, 
and the decision was on the merits entirely. This decision 
still stands unaffected by that in the Supreme Court, the 
last mentioned Court having directed the argument as to 
the merits—the other side of the appeal—to he had in 
February term 1903 of this year.

There is no provision in the English Patents Act 
((1888), 51-52 Viet., ch. 50) similar to see. 37 in the Can
adian Act. but the Crown imposes a condition on the 
grantee of every letters-patent. This condition is a proviso 
in the letters-patent to the effect that, if at any time during 
the term for which the patent is granted it he made to 
appear that the grant is contrary to law, or prejudicial, or 
inconvenient to the public in general or that the invention 
is not a new invention or that the patentee is not the first 
and true inventor, the letters-patent shall forthwith deter
mine and he void to all intents and purposes (10).

Mr. Frost thinks that a valid patent might probably be 
cancelled under the above proviso, if the conduct of the 
patentee rendered the grant prejudicial or inconvenient to 
the public, e.g., if the patentee refused to sell the patented 
article or to grant licenses on reasonable terms (11).

(10) 40 4 47 Viet., e. 57. 1st schedule Form D.
(11) Frost on Patents. 2nd ed. (1898). .100; I'niveraitiea of Ox

ford and {’ambridfle v. ltichard*on (1802), 0 Ves. 712.
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[IN THE JUDICIAL COMMITTEE OF TIIE PRIVY 
COUNCIL.]

Before THE EARL OF HALSBVRY, L.C., LORD MACNAOHTON, 
LORD DAVEY. LORD ROBERTSON, and LORD LINDLEY.

DOMINION COTTON MILLS COMPANY. LTD., ET AL. 
i Defendants) Appellants 

and
GENERAL ENGINEERING COMPANY OF ONTARIO, 

LTD., (Plaintiffs) Respondents.

On appeal from the Supreme Court of Canada.

The Patent Act (K.8.C. ch. 61, aec. 8)—55-56 Viet. ch. 24. arc. 1— 
Expiration of patent—Hiatus of a British patent under the Can
adian Patent Act.

According to the proj»er construction of sec. 8 of ch. 61, of the R.S.C. 
(The Patent Act), ns amended by 55-56 Viet. ch. 24. sec. 1, a 
Canadian patent expires upon the expiration of any foreign 
patent granted for the same invention and in force at any time 
during the existence of the Canadian patent.

A British patent is a foreign patent within the meaning of the Can
adian Patent Act.

Appeal from a judgment of the Supreme Court of Can
ada (31 S.C.R. 75) reversing a judgment of the Exchequer 
Court.

The facts of the case, and the section upon the con
struction of which it turned, are fully set forth in the judg
ment.

Flcfcher Moulton, K.C.. and Loch inn, for the appellants. 
Edu ard Blake, K.C.. and J. L. Boss, for the respondents.

In the course of the argument Dreschel v. Auer Incan
descent Light Manufacturing Co. (6 Ex. Ct. Reps, and 28
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S.C.R. 608), and In re Betts' Patent (1 Moore, N.S., 49), 
were referred to.

July 23, 1902. The judgment of their Lordships was de
livered by

Lord Lindley :—The question raised by this appeal is 
simply what is the true construction of the last clause of 
sec. 8 of the Canadian Patent Act, ch. 61, of the Revised 
Statutes of Canada, as amended by sec. 1 of the Canadian 
Act 55 & 56 Viet., ch. 24. This Act came into operation on 
July 9, 1892, and applied to all Canadian patents granted 
after that date.

The section, as amended, is as follows:—
“8. Any inventor who elects to obtain a patent for his 

invention in a foreign country before obtaining a patent 
for the same invention in Canada, may obtain a patent in 
Canada, if the same be applied for within one year from 
the date of the issue of the first foreign patent for such 
invention; and if within three months after the date of 
the issue of a foreign patent, the inventor gives notice to 
the Commissioners of his intention to apply for a patent 
in Canada for such invention, then no other person having 
commenced to manufacture the same device in Canada 
during such period of one year, shall be entitled to con
tinue the manufacture of the same after the inventor has 
obtained a patent therefor in Canada, without the consent 
or allowance of the inventor ; and, under any circumstances, 
if a foreign patent exists, the Canadian patent shall expire 
at the earliest date on which any foreign patent for the 
same invention expires.”

The material facts and dates are as follows :—
On March 1, 1892, a Mr. Jones, an American, obtained 

a patent in the United States for improvements in boiler
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and other furnaces. On the same day Mr. Jones applied 
in Canada for a Canadian patent and in England for a 
British patent for the same invention.

On July 12, 1892, the British patent was granted for 
fourteen years from March 1, 1892, but its duration for 
that period depended on the payment of the necessary fees.

On October 15, 1892, the Canadian patent was granted 
for eighteen years from October 15, 1892.

On March 1, 1897, the British patent expired, the fees 
necessary for keeping it subsisting not having been paid.

On September 1, 1898, the owners of the Canadian 
patent, tie., respondents in this appeal, brought an action 
against the appellants for infringing that patent, and the 
plaintiffs were successful and obtained judgment in the 
action.

Afterwards the defendant, in an action obtained leave 
to amend their pleadings in order to plead that before ,the 
commencement of the action the Canadian patent had ex
pired by reason of the expiration of the British patent, and 
also by reason of the expiration of an Italian patent, to 
which, however, it is unnecessary now to allude.

A new trial was directed, and took place before Buv- 
hidge, J., who had tried the action, and judgment was given 
for the defendants, i.e., the present appellants, on the 
ground that the amended defence was proved. From this 
decision (which is referred to as the judgment of the Ex
chequer Court) the plaintiff's appealed to the Supreme 
Court, and the judgment was reversed. Hence this appeal.

It is common ground, that their Lordships concur in 
the view, that a British patent is a foreign patent within 
the meaning of the Canadian Patent Act; and that the 
British patent and the Canadian patent were for the same 
invention, and that the former expired in March, 1897.
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The whole question, therefore, turns on the meaning and 
legal effect of the words “under any circumstances, if a 
foreign patent exists, the Canadian patent shall expire at 
the earliest date on which any foreign patent for the same 
invention expires.”

The words “if a foreign patent exists” invite the ques
tion—When—what time is referred to? The Supreme 
Court have held (by a majority) that these words refer to 
the date of the application for the Canadian patent; the 
Exchequer Court held that they referred to the date of the 
grant of the Canadian patent. This last construction is 
sufficient for the appellants in this particular case; but 
their counsel contended that even this construction is too 
narrow, and that the words refer to any time during the 
continuance of the Canadian patent, the duration of which 
is made to depend on the earliest termination of any foreign 
patent for the same invention. Their Lordships are of 
opinion that this wider construction of the Words is the 
true one. They are unable to discover any sufficient reason 
for putting any more restricted meaning on the words. 
The language is clear and imperative. Their Lordships can 
only understand it as declaring that under all circumstances 
as soon as any foreign patent for the same invention expires 
the Canadian patent, if then existing, shall expire also. 
They can find no limit as to time except that the foreign 
patent must both exist and expire after the Canadian patent 
has been granted, and before it has ceased from any other 
cause. The French version of the Act is, if possible, even 
clearer than the English version. Both, however, express 
the same meaning.

The Supreme Court were naturally influenced by a prior 
decision of their own on sec. 8 as it stood in its original 
shape. In Dreschel v. Auer Incandescent Light Manufac-
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taring Co. (6 Ex. Ct. Reps. 55; 28 S.C.R. 608) it was held 
that similar words in the original section referred to the 
date of the grant, and that a foreign patent obtained sub
sequently to the grant of a Canadian patent and expiring 
during its continuance did not affect its duration. Their 
Lordships do not think it necessary to reconsider this case ; 
but assuming it to have been correct, having regard to sec. 
8 as it then stood, they are unable to concur in the view that 
in sec. 8 as it now stands the date of the application has 
become the date to which the last clause applies.

Their Lordships will, therefore, humbly advise His 
Majesty to reverse the judgment of the Supreme Court, 
with costs to be paid by the respondents, and to restore the 
judgment of the Exchequer Court.

The respondents must pay the costs of this appeal.

Solicitors for the appellants ; Bompas, Bischoff, Dodg- 
son, Cofe and Bompas.

Solicitor for the respondents : S. V. Blake.
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I IN THE SUPREME COURT OF NOVA SCOTIA ]

THE SHEDIAC BOOT AND SHOE COMPANY

V.

BUCHANAN.

Before McDONALD C.J., RITCHIE and TOWNSHEND. JJ.. and 
GRAHAM. E.J.

Assignments and preferences—Bill of sale—Sale by sheriff—Intent 
to prefer—“ Proceeding" to impeach—R.S.M.8. (1900), eh. 145. 
sec. 4, sub-sees. 1 and 2.

The defendant, a sheriff, seized and sold goods under an execution at 
the suit of third parties. Plaintiffs claimed the goods sold under 
a bill of sale from R., which had been given to plaintiffs when 
R. was heavily indebted to them and other creditors and unable 
to pay his debts in full. The seizure and sale by the sheriff took 
place on the 30th day of October, 1901, the bill of sale having 
been given on the 1st of that month.

Held, in an action for trespass and conversion, that the levy by the 
sheriff was an “action or proceeding ” taken to set aside the 
transaction within the meaning of sub-sect ion 2 of section 4 of 
R.S.N.8. (1900), ch. 145, and that the bill of sale must be pre
sumed to have been made with intent to give an unjust prefer
ence, and to be such preference and that as against the creditors 
represented by the defendant, it was utterly void.

In an action by plaintiffs, an incorporated company, 
with headquarters at Shediac, in the Province of New 
Brunswick, against the defendant, the Sheriff of the County 
of Victoria, Cape Breton, to recover the price of goods 
seized and sold by defendant under execution and for 
damages, judgment for the defendant was delivered by 
Meagher, J., as follows:—

The defendant seized and sold the goods, the subject of 
this action, on the 30th day of October, 1901, under on exe
cution at the suit of the Campbell Boot and Shoe Company, 
against one Robert Roberts.
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The plaintiff’s title depends upon a bill of sale from 
Roberts given on the 1st of October, 1901, which covered 
everything owned by him, except an equity of redemption 
in a small house and lot of land upon which there were en
cumbrances amounting to $1,130, and which was completed 
quite recently before the date of the bill of sale.

When he gave the bill of sale he was indebted to the 
plaintiff in a sum of upward of $560, all of which was over
due, and in addition he owed some trade debts aggregating, 
with plaintiff’p debt, over $900.

The defendant sold all the boots and shoes and leather 
on Roberts’ premises which produced $255. Beyond that, 
I have no proof of the value of Roberts’ personal property, 
nor of the goods covered by the bill of sale. The sum 
cannot, however, be regarded as a fair criterion of their real 
value.

The main question is whether the bill of sale offended 
against the provisions of ch. 145 relating to assignments and 
preferences.

Roberts did a small business selling ready-made boots 
and shoes, and he and another man worked at boot and shoe 
making. In addition to this he kept a number of boarders, 
fifteen or thereabouts. He has been in business upwards of 
two years, lie testified that his profits were from $75 to 
$100 a month from his operation. This appeared to me to 
be more than a rough guess on his part, and I feel confident 
his estimate was excessive to say the least. If his profits 
were so large he never would have got so far behind as he 
did, especially as there is no proof of any losses by him.

A few weeks before the bill of sale was given, his wife 
and daughter became ill with typhoid fever. His servant 
and boarders left, and he was obliged to absent himself from 
business in order to care for those who are ill. So far as
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profits art* concerned, this, even at his own estimate, would 
only involve a loss of $100 or thereabouts. His sales, of 
eoune, did not go on in the meantime, and that would leave 
him short of money, hut his stork in trade would remain 
unchanged. lie attributes his inability to meet his liabilities 
to that circumstance. But if the result was to make him 
insolvent or unable to pay his debts in full when he gave 
the bill'of sale, 1 must give effect to the law applicable to 
such a situation without paying any heed, whatever, to the 
causes which brought about that condition. If he was in
solvent when he gave the hill of sale, it cannot affect the 
legal aspect that his insolvency was due to causes over which 
he had no control.

The plaintiffs took possession of the goods conveyed to 
them within a few hours after the bill of side was given, 
and put Roberts in charge to make sales and remit the pro
ceeds to them monthly.

Nothing was said as to whether he was to he paid for 
his services or not. They engaged to supply him with new 
goods necessary to bring the stock up to a fair assortment 
of sizes for sale which were to be charged to him.

The arrangement, it appears to me, was intended to 
enable him to continue his business rather than a realization 
of the plaintiff’s security.

Roberts admits that when the bill of sale was given, he 
was not in a position to pay his debts in full, nor has he 
been since, lie was sued by the Campbell Boot and Shoe 
Co. about ten days before the bill of sale was given, and 
was subsequently sued by several others.

None of these things which he says caused his in
ability to pay his debts in full occurred or were done after 
he gave the hill of sale, excepting perhaps the recovery of 
the judgment and the levying of an execution upon the
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judgment recovered in the action which was commenced 
against him ten days or so before he gave the plaintiff that 
document.

He thought that if he had not been interefered with by 
the levy he would have been able to pay his debts as they 
matured. As to this I am sure it was entirely too sanguine 
and moreover, he gave no reasons to enable me to say that 
his opinions were well founded. Moreover, I do not know 
how he could entertain that belief when he admitted that 
on October 1st, some days, at least, before any levy was 
made, he was not able to pay his debts in full.

I feel quite strongly that the facts in proof require me 
to find that the bill of sale was made by him at a time when 
he was insolvent within the meaning of ch. 145, that it 
was made with intent to defeat and prejudice his other 
creditors, and he gave the plaintiffs an unjust preference 
over his other creditors, and it was therefor void.

He claimed that his house and land were worth $2,000 
at the date in question, but as to that I have no facts— 
nothing but his unsupported opinion, which I have to re
peat, was, in my judgment, far too sanguine a notion of its 
value. The solicitor for the execution creditor was offered 
payment in full of the claim before the sale was made under 
the execution, but did not accept it, and went on with the 
sale. I cannot avoid saying that I find it impossible to 
discover any plausible excuse for such action. It operated 
most cruelly, to use a mild expression, upon Roberts. If I 
accepted the reasons for the course taken, which the witness 
McDonald stated were given to him, I should be obliged to 
conclude that such case had a feature in it more objection
able than cruelty. I need not say whether I believed that 
testimony or not.

The defendant will have judgment with costs.
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From this judgment the plaintiffs appealed to the 
Supreme Court. Judgment was reserved.

January 17th, 1903. The judgment of their Lordships 
was delivered by Ritchie, J. :—

This action was brought against the Sheriff of Cape 
Breton for the conversion of goods on which he levied in 
October, 1901, under executions against Robert Roberts. 
The plaintiff claims these goods under a bill of sale from 
the said Roberts dated the first day of October, 1901, which 
bill of sale the defendant claims to be invalid under the 
provisions of ch. 145 of the Revised Statutes of this Pro
vince.

These provisions are contained in sec. 4, and are as 
follows :—

“(4) Every transfer of property made by an insolvent 
person

“(a) with intern to defeat, hinder, delay or prejudice 
his creditors or any one or more of them, or

“(b) to or for a creditor with intent to give such credi
tor an unjust preference over other creditors of such in
solvent person or over any one or more of such creditors, 
shall as against the creditor or creditors injured, delayed, 
prejudiced or postponed be utterly void.

“(2) If any such transfer to or for a creditor has the 
effect of giving such creditor a preference over the other 
creditors of such insolvent person, or over any one or more 
of them, such transfer shall

“(a) in and with respect to any action or proceeding 
which brought, had or taken to impeach or set aside such 
transfer within sixty days after the giving of the same 
be presumed to have been made with intent to give
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such creditor an unjust preference, whether such transfer 
was made voluntarily or under pressure. ’ ’

The levy was made within sixty days after the giving 
of the bill of sale, and the first question that arises is, 
whether or not such levy was an action or proceeding 
brought, had or taken to impeach or set aside such transfer.

I think it was. Such a proceeding is, in my experience, 
the most usual and effective way of testing the validity of 
a bill of sale of personal property, and it would be unduly 
straining the Act to hold, as the plaintiff’s counsel con
tended, that the only mode by which a creditor could invoke 
this provision was by an action to set aside the bill of sale. 
Besides, this provision is made in relation to such an action 
by different words—“action brought”—and in interpre
ting the Act some meaning must be given to—“proceeding 
had or taken”—which are very comprehensive words.

It is clear that the effect of the giving of the bill of 
sale was to give the plaintiff a preference over the other 
creditors of the said Robert Roberts, and if the levy was, 
as I think it was. an action or proceeding had or taken to 
impeach it, the bill of sale by the provisions of sub-sec. 2 
must be presumed to have been made with intent to give 
an unjust preference and to be an unjust preference whether 
such transfer was made voluntarily or under pressure. The 
last words remove, I think, from our consideration all the 
questions so fully discussed in Ontario and in the Supreme 
Court of Canada in relation to what is known as “press
ure” in dealing with such conveyances. When most of 
these decisions were given the Ontario Act was not similar 
to ours, but it has since been amended, and they are now 
almost alike, the words “prima facie,” which in the 
Ontario Act precede the word “presumed” have been 
omitted from ours, and the argument that the “intent”
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has been made rebuttable materially strengthened. This 
question came before the Court of Appeal in Ontario in 
Webster v. Crickmore (a), and the Court then held that 
under the Act now in force, evidence of pressure was not 
admissible to rebut the presumption of an intent to give 
preference.

If I am right so far, it has been established that this 
bill of sale was given by a person to one of his creditors 
with intent to give such creditor an unjust preference over 
the other creditors of such person.

The only thing remaining to bring this case clearly 
within sub-sec. (b) of sec. 4 is as regards the insolvency 
of Roberts.

Was Roberts insolvent when he gave the bill of sale? 
In my opinion he was.

The statement that he gave on the trial, of his business 
affairs, shewed it conclusively to my mind, and he ad
mitted on his cross-examination that he was not able on 
the 1st October, 1901, to pay his debts in full, nor had 
been since.

The result is that this bill of sale being a transfer made 
by an insolvent person to a creditor with intent to give 
him an unjust preference over other creditors of such in
solvent is, as against the creditors so delayed, prejudiced 
or postponed (in this case represented by the defendant) 
utterly void.

The appeal will be dismissed with costs.

Solicitor for plaintiff : Charles P. Fullerton.
Solicitor for defendant : Finlay McDonald.

(a) (1898), 25 A. R. 97.
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Notes :—

“Action or proceeding.” The attack made against the 
fraudulent transaction in this instance was collateral, 
arising as a matter of defence to an action brought the 
persons claiming under the transfer. The question of 
validity may also be decided on an interpleader proceed
ing (6). Or, in Ontario, by a summary application to the 
Court under Consolidated Rule 1015 (c).

The commoner method of attacking a fraudulent con
veyance is by a substantive action at law or in equity. If 
the creditor sue on his own behalf merely, he must be an 
execution creditor with an execution in the sheriff’s 
hands (d). If, however, he sue on behalf of himself and 
all other creditors, he may bring his action without first 
obtaining judgment and execution (e).

It is formally proper that the writ and claim should 
state that the plaintiff is suing on behalf of himself and 
all other creditors (f) ; but whether the action be or be 
not so entitled, the Court will see to it that the proper order 
is made for the benefit of all creditors (gf).

Except where the action is brought by the assignee for 
the benefit of creditors, the deb,tor is a proper party to be 
joined (h). The grantor, the grantee (and all parties 
interested ) should also be parties so that the whole matter 
may be disposed of at one time(i).

(6) Cole v. Porteous (1892), 19 A.R. Ill ; Thomson v. Stone 
(1902). 4 O.L.R. 333.

(o) See also sec. 202 of the Ontario Division Courts Act.
(d) McCall v. McDonald (1885), 13 S.C.R. 247.
(e) Whiting v. Laurason (1859), 7 Gr. 603; Turner v. Smith 

(1879), 26 Gr. 198; Colver v. Sirayze (1879), 26 Gr. 395; Murphy v. 
Wilton ( 1879), 27 Gr. 1 ; Abell v. Morrison (1876), 23 Gr. 109. And 
see Parker’s Frauds on Creditors, p. 207.

If) Scane v. Duckett ( 1883), 3 O.R. 370; Worraker v. Fryer 
(1876), L.R. 2 Ch. D. 110.

(<7) Wooldridge v. Norris (1868), L.R. 6 Eq. p. 44; Hooper v. 
Smart (1875), L.R. 1 Ch. D. 90.

(h) Beattie v. Wenger (1897), 24 A.R. 72; Leacock v. Chambers 
(1886), 3 Man. 645.

(i) Gibbons v. Darvill (1888), 12 P.R. 478.
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The right of action may be lost by delay if the laches 
has continued long enough to bar the legal right ( j). This 
does not mean that a deed fraudulent as to creditors is 
made good because it is not attacked for ten or twenty 
years; if it is fraudulent it remains so, although it may 
be secure from attack because purchasers for value without 
notice have come in, or because the claims of all creditors 
have been barred by lapse of time ( k).

The right of action (under the Statute of Elizabeth) 
of a person defrauded may also be lost in either of the two 
following ways:—

(1) By the deed having become for value by a con
sideration arising ex post facto before any steps are taken 
to impeach it.

(2) The voluntary grantee may have divested himself 
of the property by a bona fide transfer of it for value to a 
bona fide purchaser for value without notice of fraud (l).

(j) Tritea v. Humphreys (1898), 2 N.B. Eq. 2.
(fc) Boyer v. Harfield (1880), 11 O.R. 571.
(I) May on Fraudulent Conveyances, 2nd ed., p. 325; Tennant v. 

Hallow (1894), 25 O.R. p. 61.
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[IN THE SUPREME COURT OF NOVA SCOTIA.]

HARRISON ET AL.
V.

THE WESTERN ASSURANCE CO.

Before McDONALD, C.J., RITCHIE and TOWNSHEND, JJ., 
GRAHAM, E.J., and MEAGHER, J.

Fire Insurance—Construction of Policy—Warranties and representa
tions—Materiality—Arbitration—Words “ value of the property 
insured"—Burden of proof—Joint and several interests—Right 
to recover—Conditions in policies—R.S.N.S. (1900), c. 147.

One of the conditions of a fire insurance policy, issued by the defend
ant company, provided that, notwithstanding anything in the 
contract, the question of materiality, as to any representation in 
the application, should Ik* a question for the court.

Held, that the court were precluded by this condition from holding 
statements contained in the application to be “warranties,” in 
the strict sense that they must he absolutely true, or absolutely 
complied with.

Held, that such statements were mere representations which, if un
true, must be material order" to avoid the contract.

Held, that if there was anything in the contract which placed these 
statements in a different category from ordinary representations 
it was contrary to the statutory conditions and inoperative, the 
4th section of the Act, R.S.N.S.. (1900), c. 147, with respect to 
the variation of conditions by the insurer, not having been com
plied with.

Held, that the intention of the statute could not be defeated by put
ting different stipulations, generally known as conditions in the 
body of the contract itself.

One of the substituted conditions provided, that, “in the event of 
disagreement as to the amount of the loss, the same shall be as
certained in the following manner.” Then followed a provision 
for the appointment of arbitrators to estimate the loss, stating 
separately sound value, damage, etc.

Held, that the arbitrators, appointed under this provision exceeded 
their duty in attempting to fix the value of the property at the 
time the insurance was effected, the words “ value of property 
insured," meaning the value at the time of the tire, and not the 
value at the time the insurance was effected.

Held, with respect to the question of value, that the onus was upon 
the company, relying upon overvaluation, to prove it.
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One of the questions asked in connection with the application for in
surance was: “5. State fully applicant's interest in the pro
perty, whether owner, trustee, etc.” This was answered “Owner.”

Held, that this answer was correct, the evidence shewing that the 
plaintiffs were husband and wife, ami that one part of the pro
perty insured was owned by the husband, and the remainder by 
the husband and wife jointly.

Held, that if particulars of title were required a different question 
would be required, and should have been asked.

The 11th and 12th questions were intended to elicit information as 
to whether the applicants had ever any property destroyed by 
tire, and if so, the date of the Are, and, if insured, the name of 
the company interested. The applicants replied in the affirma
tive to the first question, and. in reply to the second question, 
said “ 1892. National, and London and Lancashire.”

Held, that these questions were correctly answered, the evidence 
shewing that the applicants had a "house destroyed by fire in 
June, 1892, and a barn in September of the same year, and that 
the company last named were the insurers of the house and barn, 
and tin* company first named the insurers of the furniture in the 
house.

Held, that the questions were not material to the risk, and that, if 
further information was desired, more definite enquiries should 
have been made.

Defendants claimed that plaintiffs, in their proofs of loss, falsely 
stated the value of the property insured, and that this, under 
the statutory conditions, was u false and fraudulent statement 
which vitiated the claim.

Held, that the words of the condition meant a statement false to the 
knowledge of the person making it. and not a statement of tb« 
value in excess of that fixed by arbitrators, this being a mat' r 
in respect to which there was room for diversity of opinion.

Held, that as soon as plaintiffs proved the policy, the fire, and the 
submission and award, their case was complete and the onus then 
rested upon defendants.

Held, that the action was one in which the plaintiffs were entitled to 
sue jointly and recover, notwithstanding the fact that they had 
separate interests in the property covered hv the insurance.

This was an appeal from the judgment of Weatiierbe, 
J., in favor of plaintiffs in an action to recover the amount 
of loss by fire to property insured in the defendant com
pany. The facts appear sufficiently in the judgment of the 
Court per Ritchie, J.

In the argument the following cases were referred to: 
North British ins. Co. v. McLennan( 1); Hambrough v.

(1) (1892), 21 S.C.R. 293.
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Mutual Life Ins. Co.(2) ; Anderson v. Fitzgerald(3) ; Tate 
v. Hyslop(4) ; Ionides v. Pender(5) ; Afoore v. /ns. Co.(6) ; 
London Ins. Co. v. Mansel(l) ; Findley v. Fire /ns. Co.(8) ; 
London Ass. Co. v. Créai Northern Transit Co.{9) ; Wilson 
v. Standard Fire Ins. Co.(10); Butler v. Standard Ins. 
Co.(ll).

W. F. Roscoe, K.C., for the appellants.
A. Drysdale, K.C., for the respondents.

Jany. 17th, 1903.—Ritchie, J., delivered the judgment 
of the Court:—

In consequence of the stringent and inequitable condi
tions inserted in their policies by many fire insurance com
panies doing business in this Province, the Legislature, in 
1899 (R.S.N.S. 1900, ch. 147), enacted that certain statu
tory conditions set forth in a schedule to the Act should, as 
against any insurer be deemed to be a part of every con
tract of fire insurance, and no stipulation to the contrary, 
or providing for any variation addition or omission should 
be binding on the assured unless evidenced in the manner 
prescribed in that behalf. The Act also contained the fol
lowing provisions :—

(2) 1895), 72 L.T. 140.
(3) (1853), 4 H.L.C. 484.
(4) (1885), 15 Q.B.D. 368.
(5) (1874), L.R. 9 Q.B. 531.
(6) (1888), 14 A.R. 597.
(7) (1879), 11 Ch. D. 367.
(8) (1896), 25 O.R. 515.
(9) (1879), 26 Or. 345.
(10) (1878), 29 C.P. 308.
(11) (1879), 4 A.R. 391.
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4. If the insurer desires to vary the said conditions, or to 
omit any of them or to add new conditions, there shall 
be added on the instrument of contract containing the 
printed statutory conditions words to the effect set out in the 
second schedule, printed in conspicuous type and in ink of a 
different colour and with the heading “ Variations in conditions."

5. No such variation, addition or omission shall, unless the 
same is distinctly indicated and set forth in the manner herein 
before mentioned^ or to the like effect, lie valid and binding on 
the assuted; and no question shall be considered as to whether 
any such variation, addition or omission is, under the circum
stances, just and reasonable, hut, on the contrary, the policy 
shall, as against the insurer, lie subject to the statutory condi
tions only, unless the variations, additions or omissions are «lis 
tinctly indicated and set forth in the manner or to the effect 
aforesaid.

6. Where a policy is entered into or renewed containing or 
including any condition other than or different from the condi
tions set forth in the first schedule to this chapter, if the condi
tion so contained or included is held by the Court or Judge be
fore whom a question relating thereto is tried, to lie not just and 
reasonable such condition shall be null and void.

In July, 1900, the defendant Company issued a policy 
to plaintiffs insuring them against loss or damage by fire 
on certain personal property described in the policy, and 
situate at Cambridge, Nova Scotia. The statutory condi
tions are printed in the policy, but they are not numbered 
in the same way as in the statute. I have cited them from 
the statute.

Beyond all doubt the personal property so insured was 
injured by the perils insured against, while the policy was 
in force, and the damage occasioned by the fire was ascer
tained by arbitrators chosen as provided by the terms of 
the policy, who awarded the sum of $660.45 as the amount 
of the damage caused by the tire.

The defendant company refused to pay the amount so 
awarded, and relies upon certain legal objections, which it
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is alleged, afford the company a defence to this action 
brought on said policy. This cause was tried without a 
jury and judgment given for the plaintiffs for $060.45. 
From this judgment the defendant company has appealed 
on several grounds which I shall now consider.

The first ground was that by the terms of the contract 
the statements contained in the application for the insur
ance were made “warranties” and were, therefore, con
ditions precedent and as they were not strictly correct the 
policy never attached.

In an insurance contract, the difference between a 
“warranty” and a “representation” seems to be that a 
warranty must be strictly complied with, and if it is not, 
or is untrue, the policy is avoided, it being of no con
sequence, whether it is material to the risk or not, while a 
representation, if untrue, will not avoid the policy unless 
it is material to the risk.

There is nothing in this contract which in terms makes 
the statements in the application warranties, and the fourth 
statutory condition precludes, I think, this Court from so 
holding. This condition is as follows: —

Notwithstanding anything in the contract between the as
sured and tin- insurer, the question of materiality as to any re
presentation in the application shall be a question for the court, 
provided, however, that such question shall be decided by the 
.Judge or .Fudges trying or hearing the cause and not by the jury.

If the trial Judge is required to pass upon the question 
of the materiality of the statements in the application, 
they cannot be “warranties” in the strict sense that they 
must be absolutely true or absolutely complied with, but 
are mere “representations” which, if untrue, must be 
material in order to avoid the contract. If there be any
thing in the contract which places these statements in a 
different category from ordinary representations, they are
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contrary to the statutory conditions and are inoperative, 
the 4th section of the Act above cited not having been com
plied with.

A further contention was made that these statements 
were not conditions but part of the contract but this posi
tion is, I think, untenable because, if that should prevail, 
the statute would be useless and could lie avoided and its 
intention defeated by putting the different stipulations 
which are generally known in such contracts as “condi
tions" in the body « f the contract itself, which would not 
be tolerated.

Another point was that the statements were misrepre
sentations and material to the risk.

The statements as to which objection» are made are 
those relating to the value of the property insured and the 
answers given to the fifth, twelfth and thirteenth ques
tions in the application. As regards the value at the time 
of the insurance, counsel for the defendant company con
tended that the plaintiffs were hound by the award made 
by the arbitrators. I think they are not for the following 
reasi ns :—

The seventeenth statutory condition provides that
If any difference arise* as to the value of the property in

sured, of the projiertv saved or of the amount of the lews, such 
value and amount and the proportion thereof (if any I to Ik* paid 
by the insurer, slnll, whether the right to recover on the policy is 
disputed or not, and independently of all other questions, be sub
mitted to arbitration, etc., etc.

The defendant company has, in accordance with the 
provision in the statute varied this condition by substitut
ing another, and I cannot say that the variation in this re
spect is not just and reasonable as it imposes no additional 
burthen on the assured. The substituted condition is;—



496 CANADIAN COMMERCIAL CA8E8.

In the event of disagreement as to the amount of the loss, 
the same shall, whether the right to recover on this policy is dis
puted or not, be ascertained in the manner following. The in
sured and this company shall each select one competent and dis
interested appraiser, who shall, together estimate and appraise 
the loss to detail, stating separately sound value and damage, 
and their‘award in writing, etc., etc.

It will be seen that the words in the statutory condition 
“if any difference arises as to the value of the property 
insured” have been omitted, and there is no authority in 
this policy for referring such a matter to arbitration so as 
to hind the plaintiffs to accept any award as to the true value 
when the insurance was effected, when the question arises 
as to whether the value given in the application was true 
or false. Besides this it was not referred by the submis
sion which is in these terms :—

It is hereby agreed that the value of the property insured 
and the value of the property salved and the amount of the loss 
sustained by etc., etc., be and the same is hereby referred, etcv

These words taken with those of the substituted condi
tion I have quoted “stating separately sound value and 
damage” clearly indicate to my mind that the words in 
the submission “the value of the property insured” meant 
the value at the time of the fire and not the 
value at the time the insurance was effected. If the 
latter was meant it should have been clearly stated so that 
the plaintiffs would have notice that evidence was required 
on that point. It is manifest, I think, that the only ques
tion intended to be referred and ascertained was the 
amount of the loss and not any other question which might 
materially affect the position of plaintiffs and defeat any 
action on the policy. The arbitrators, in my opinion, ex
ceed their authority when they attempted to fix the value
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of the property at the time the policy was effected. It is 
not good evidence and binds no one.

There are four different lots of goods included in the 
policy (1) goods in the barn; (2) dyes and cheinieals in 
a wooden building; (3) household furniture; (4) piano.

It must be remembered that, under the first statutory 
condition, concealment and misrepresentation of material 
facts by the assured only affect the insurance on the pro
perty in respect of which the concealment and misrepre
sentation took place and, in this ease, overvaluation is 
claimed in respeet of only two of the four different lots 
insured, viz., the dyes and chemicals and the household 
furniture.

If the defendant company be relying upon the fact 
that the property was overvalued in the application, the 
onus is on the company to prove it and this, I think, has 
not been done. For the reasons already given, I exclude 
from my consideration any evidence that may be afforded 
by the award. The same remarks apply to the furniture. 
The defendant company did not attempt to shew that it 
was not of the value of $1,000 at the time it was insured.

Now as regards the answers to the questions : The 5th 
is; “State fully applicant's interest in the property, 
whether owners, trustee, etc. Answer. Owners.”

The facts in evidence are'that the plaintiffs being hus
band and wife were the applicants. The dyes and chemi
cals were owned by the husband and the other property by 
the husband and wife jointly. The contention on the part 
of defendant company was that the plaintiffs should in 
answer to this question state the nature of their title and 
the respective interest of each of them.

The object of the question as I understand it is to ascer
tain the nature of the interest required to be insured, and
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the words “whether owners, trustees, etc.,” shew this. A 
great many persons besides owners have insurable inter
ests, such as mortgagees, agents, bailees, etc., and it might 
be important to the insurers to know what was the nature 
of the interest of the applicants in the property. If they 
wished to know the particulars of the title a different ques
tion would be required, and I assume it would be asked. 
The answer given was a correct one.

The 11th and 12th questions are :—
Q.—Have you, or if a firm, has any member of it ever had 

any property destroyed by fire?
A.—Yes.
Q.—Give the date of the fire and if insured name of com

pany interested ?
A.—1892. National and London and Lancashire.

These questions are, I think, not material to the risk. 
They might possibly be so limited as to make them to some 
extent material but this has not been done. I fail to see 
how it can be material to a company insuring property in 
Nova Scotia to know whether or not the applicant has had 
property destroyed by fire, perhaps years ago, in some 
other part of the world. If the company wished to enquire 
into the moral character of the applicants it might be 
material to know if they had committed arson, but nothing 
of that sort was suggested by the counsel for the company, 
and I never heard of any such inquiries being made by a 
fire insurance company in the application. The answers, 
however, are, I think, correctly given. The evidence is 
that the applicants had a house burnt in June, 1892, and 
a barn in September of the same year, both of which they 
rebuilt. The London & Lancashire Insurance Company 
was the insurer of the house and barn on both occasions 
and the National Insurance Company the insurer of the



1IAHR1NON V. WKSTKRN A ISS. CO. 499

furniture in the house in June. If any further informa
tion was required the question should have been differently 
framed and the inquiries more definite. Besides this there 
was no actual concealment. MeMasters. the local agent 
of the defendant company, when he forwarded and recom
mended the application for this insurance was fully aware 
of the fires in June and September, 1892.

The defendant company further claimed that the plain
tiffs, in their proofs of loss, falsely stated the value of the 
property destroyed.

The 16th statutory condition is, “Any fraud or false 
statement in a statutory declaration in relation to any of 
the above particulars shall vitiate the claim.”

This. I think, means a statement false to the knowledge 
of the person makmv it, in other words, a false statement 
for which he could be indicted. The onus of proving this 
is also on defendant company. The plaintiffs declared 
that the amount of their loss was $1,481.00 and a magis
trate in the vicinity certified under his hand that he verily 
believed they had sustained a loss by the fire to that 
amount. Now what evidence has the defendant company 
g'ven to prove that this statement was incorrect and that 
the plaintiffs knew it was! Absolutely nothing but the 
award. That is certainly conclusive as to the amount for 
which the defendant company is liable but it is not evidence 
given under oath and would not be sufficient to convict the 
plaintiffs or to justify anyone in holding that, when they 
made the declaration, they knew that their loss did not 
amount to $1,481.00. The discrepancy is principally in 
relation to the dyes and chemicals and the furniture, and 
there is plenty of room for the existence of a great diver
sity of opinion, for, after all, it is not a fact but a mere 
matter of opinion. Persons would naturally value their
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own furniture at a higher price that strangers would and 
make a larger estimate of the damage done to it. As re
gards the dyes which were manufactured one person might 
value them at their selling price while another person might 
think that the value of the chemicals of which they were 
composed was all the insurance company ought to pay. In 
my opinion this defence has not been proven.

The defendant company also objected to the reception 
of the testimony of the plaintiff, Cuthbert Harrison, in re
lation to the amount of the damage sustained. But such 
evidence was immaterial and the plaintiffs’ case was com
plete without it. As soon as they proved the policy, the 
fire, the submission and award their case was complete and 
the onus was then on defendant company to substantiate 
any defence the company had and this, I think, has not 
been done.

The appeal will be dismissed with costs.

McDonald, C.J., Townshend and Graham, E.J., con
curred.

Meagher, J.—I agree in the conclusions reached. I 
say this because of some expressions in the judgment just 
read to which I do not wish to commit myself. For a time 
I had some doubt as to the right of these parties to sue 
jointly on a policy in which they had separate interests, 
but I find in May on Insurance, sec. 35, that an action may 
be brought on such a policy, and that the parties may 
recover.

Appeal dismissed with costs.

Solicitor for (plaintiffs) respondents : E. B. Cogswell.
Solicitor for (defendants) appellants : A. E. Dunlop.
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Notes :—

The fourth statutory condition under R.S.N.S. (1900). 
f h. 147, reads as follows : “Notwithstanding anything in 
the contract between the assured and insurer, the question 
of the materiality of any representation in the application 
shall be a question for the Court and not for the jury.*' 
This condition, which leans to the advantage of the assured, 
is not to be found in the statutes of any other Province.

On the contrary the sixteenth statutory condition of 
the Nova Scotia Statute, or the gist of it, is to be found in 
the statutory conditions in force in all the Provinces. The 
Nova Scotia Act is worded as follows: “Any fraud or false 
statement in a statutory declaration in relation to any of 
the above particulars (of proofs of loss) shall vitiate the 
claim.” The Courts have always been very strict in con
struing the various statutory requirements respecting proof 
of loss. Anything that has the appearance of fraud is 
frowmed upon and non-compliance with the conditions is 
generally fatal.

Where proofs of loss were, by the terms of the policy, 
to be delivered “as soon after the loss as possible” and were 
delayed without reason for eight months, the policy was 
avoided (a) ; and in the same case where it was required to 
state the actual value of the property at the time of the loss 
but a statement was given shewing the cost a year previous 
to the placing of the insurance, it was held that this was 
not a compliance with the policy and condition(b). In 
Cantwell v. Beaver and Toronto Mutualité), it was held 
that the words “as soon after as possible” do not apply 
to the magistrate’s certificate, which is required to be pro
duced only within a reasonable time.

The plaintiff having insured the contents of her house 
and having suffered loss, stated in her statutory declara
tion that her loss was over $1,500 whereas the contents were 
proved to be worth only $150. This mis-statement, it was

(a) Cameron v. Canada Fire, etc., Co. (1884), 6 O.R. 392.
(b) Ibid.
<e) (187<1), 39 U.C.R. 1.
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held, vitiated the whole claim and not merely the claim 
in respect to the particular property as to which it was 
made(d).

An assured was required to produce a certificate of 
two magistrates most contiguous to the place of the fire. 
Failing in this on their refusal, he finally obtained such 
certificate from two magistrates residing at a distance 
from the fire. This was held by a strong Court not to be 
a compliance with the condition, and the assured was pre
cluded from recovering on the policy(e). See also on 
this point Shannon v. Hastings (f) and I'latt v. Gore (g).

A coroner is a magistrate, who may give a certificate! A).
Where the certificate did not state, as required 

by the policy, that the magistrate had enquired 
into the truth of the matter set out nor that the loss was 
sustained on the subject matter insured, it was held clearly 
insufficient! t).

The condition as to arbitration in case of difference of 
opinion as to the value of the property and the loss is sub
stantially the same in all provinces. Proceedings under 
such a clause were held to be in the nature of an arbitra
tion and not of a valuation merely!;).

Where the reference to arbitration was taken after an 
action commenced and the arbitrators awarded the assured 
$1,700 on a valuation at $2,500. while the jury at the trial 
found that the assured had truly represented the property 
as having been worth $3,500 and estimated his loss at that 
amount, it was held that the assured was entitled to judg
ment for the amount of the award (fc).

(rf) Harris v. Waterloo Fire Ins. Co. (1886), 10 O.R. 718.
(e) Logan v. The Commercial Union (1880), 13 S.C.R. 271.
(f) (180»), 26 C.P. 380.
(g) (1860), 9 C.P. 406..
(ft) Kerr v. Brit. Am. Ass. Co. (1872), 32 U.C.R. 569.
(i) Mason v. Andes Ins. Co. (1873), 23 C.P. 37.
(;) Vineberg v. (luarduw, etc., Co. (1892), 19 A.R. 293.
(k) Bmith v. City of London Ins. Co. ( 1887), 14 A.R. 328; 

affirmed 15 S.C.R. 69.
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Mis-statements and misrepresentations as to title: vide 
daughter v. Ottawa Agricultural(l)t; Walroth v. St. Law
rence (m) ; Brogan v. Manufacturers(n)-, Sherbonneau v. 
Beaver Mutual(o) ; Mason v. Agriculturat(p) ; Graham v. 
Ontario Mutual(q) ; In Sinclair v. Canadian Mutual(r). 
it was quaered whether a false statement or concealment 
must be fraudulent in order to avoid the policy.

The general rule is that any fraud, concealment or mis
representation by the applicant of a matter material to be 
known by the insurer, will avoid the policy (a). Thus to 
conceal one’s knowledge that there is danger of incendear- 
ism is fraudulent and will avoid the policy(f)* But ques
tions as to former tires are immaterial to the risk and incor
rect answers will not vitiate the policy(ti). Where ques
tions remain unanswered and the omissions are made in 
good faith, then, unless the company gives notice that such 
answers are indispensable to the validity of the contract, 
the policy will not be avoided by the failure to answer( v). 
And omissions to state immaterial facts will not be 
fatal(w).

(l) (1878), 43 U.C.R. 121.
(m) (1853), 10 U.C.R. 525.
(n) (1878). 20 C.P. 414.
(o) (1870), 30 U.C.R. 472.
(p) (1868), 18 C.P. 19.
(9) (1887), 14 O.R. 358.
(r) (1876), 40 U.C.R. 206.
(8) Kniseley v. Brit. Am. Ass. Co. (1900). 32 O.R. 376; McFaul 

v. Montreal (1845). 2 U.C.R. 59: Greet v. Citizens (1879). 27 Or. 
121; May on Insurance, 4th ed., 1900, p. lt)9, etc.

(t) Herbert v. Mercantile (1878), 43 U.C.R. 384; Kinscley v. 
British America ( 1900), 32 O.R. 376; Campbell v. Victoria Mutual 
(1881), 45 U.C.R. 412; Greet v. Citizens (supra); Bufe v. Turner 
( 1815), 6 Taunt. 338 : Uziclli v. Commercial, etc. In*. Co. (1885), 
15 Q.B.D. 11; May on Insurance, 4th ed., 1900, pp. 412 and 422.

(«) Stott v. London d Lancashire Fire Ins. Co. (1892), 21 O.R.
312.

(©) Rowe v. London A Lancashire ( 1866), 12 Or. 311 ; Laidlaw 
v. Liverpool d London ( 1867), 13 Or. 377.

(u>) \aughter v. Ottaica Agricultural Ins. Co. ( 1878), 43 U.C.R.
121.
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On the other hand “an equivocal or evasive answer 
where all the facts are known to the applicant so that he can 
answer unequivocally is just as fatal as a false one”(£).

If an authorized agent of the applicant conceals or 
misrepresents any material fact, the fraud will be visited 
upon the principal whether he participates or not(y).

It has been long settled that any variation of the statu
tory conditions have to be reasonable and just. The com
panies cannot by the means of added stipulations impose 
on the insured terms more stringent or onerous or compli
cated than those attached by the statute to the contract. 
The standard is that which the statute itself affords(z). 
Any variation of the statutory conditions is prima facie un
just and unreasonable(a). If variations are inserted but 
without being so designated they are to be treated as nulli
ties and the policy will be read as containing only the statu
tory conditions(h). The reasonableness of variations is to 
be tested with relation to the circumstances at the time the 
policy was issued(c).

Thus in Smith v. City of London Ins. Co.(d) an added 
stipulation that no action should be brought until the ex
piry of sixty days after proof of loss was held to be unjust 
and unreasonable. So a condition that a policy shall be 
void if the title to the property insured shall be disputed 
in a proceeding at law or in equity(e) ; making any mis-

(<r) May on Insurance, 4th ed., 1900, p. 417 ; Cazenove v. British 
Equit. Ass. Co. (1859), 6 C.B. N.S. 437; Monsun v. Muspratt (1827), 
4 Bing. 00; Huckman v. Femie (1838), 3 M. à W. 505; London Ass. 
Soc. v. Manscl (1879), 48 L.J. Ch. 331.

(y) Shannon v. Oore District Mutual (1875), 37 U.C.R. 380; 
May, ibid. p. 418.

(z) May v. Standard (1880), 5 A.R. 622; Bellngh v. Royal 
(1880), 5 A.R. 107; Butler v. Standard (1879), 4 A.R. 395.

(а) Smith v. City of London Ins. Co. (1886), 11 O.R. 38.
(б) Findley v. Fire Ins. Co. (1895), 25 O.R. 616; Parsons v. 

Citizens Ins. Co. (1879), 4 A.R. 96; 7 Ap. Can. 90.
(c) McKay v. Nortcich Union (1895), 17 O.R. 251.
(d) Supra.
(e) May v. Standard, supra; Sands v. Standard (1868), 27 Gr. 

167.
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representation a cause of forfeiture was held to be un
reasonable in Butler v, Standardly ), Where houses in
sured were seven in number and likely to* be occupied by 
tenants for short periods, a stipulation that the policy 
would not cover vacant houses unless the company by en
dorsement allowed the insurance to be continued, was dis
allowed (<7).

(/) Supra.
ig) McKay v. Norwich Union (1895), 17 O.R. 251.
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[IN THE SUPREME COURT OF NOVA SCOTIA.j

GEORGE ARMSTRONG

WILLIAM BUCHANAN.

Before McDONALD, C.J.. RITCHIE and TOWNSHEND, JJ., and 
GRAB \M. EJ.

Bank Act—'Warehouse receipt—Title—Sale by pledger—Waiver of 
formalities—53 Viet. (/>.), ch. 31, sections 73 and 78 (is amended 
by 03-04 Viet., chs. 20 and 27.

A trailer tain# indebted to a bank gave as security two documents, 
one a warehouse receipt under the Bank Act, and the other a 
sort of hill of sale. On the hank attempting to remove the goods 
covered by these documents, the trader resisted and the bank re
sorted to replevin actions and so obtained the goods. Subse
quently an agreement was come to between the parties whereby 
the goods were to become the property of the bank and it was 
authorized to sell the goods at private sale and to apply the pro
ceeds to the trader's debt, while the trader waived the necessity 
of notice and public sale. The right of the creditors under 
whom the defendant justified did not then exist. The bank then 
sold the goods to the plaintiff and, later, the defendant, a sheriff, 
levied on them under executions.

Held, in an action to recover hack the goods, that whatever may have 
been the irregularities in respect to the Bank Act, the title of the 
bank was complete bv the compromise made between the bank 
and the trader, and that, even if the security held by the bank 
was void under the provisions of the Bank Act. not being a pres
ent advance but for a past debt, the bank had acquired title by 
the subsequent transaction by which the bank became the actual 
purchaser of the goods.

This was an appeal from the following judgment of 
Meaoiier, J., in which the facts are fully stated : —

The plaintiff purchased the goods in question from the 
Commercial Bank of Windsor on the 14th of November, 
1901, received delivery of them and put them in his store 
forthwith.
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On the 10th day of January, 1902, the defendant, the 
Sheriff of Cape Breton County, levied upon them an exe
cution of Laing Packing Co. against John 11. Bertram and 
one at the suit of G. J. Hamilton & Sons.

The goods were orginially the property of John II. Ber
tram & Co., who was largely indebted to the above named 
bank on and before the 20th of December, 1900, and thence
forth until after the events occurcd which gave rise to this 
suit.

On the 20th of December, 1900, Bertram & Co. gave the 
bank two documents, one purporting to be a warehouse 
receipt under the Banking Act, and the other a sort of 
general transfer or Bill of Sale. These were given in sub
stitution of other documents which the bank held from 
Bertram at that time. What these were for, what shape 
they were in or what facts existed when they were given 
has not been shewn.

On the 12th of June, 1901, a demand was made by the 
bank upon Bertram to cover certain indebtedness with 
which he did not comply. Soon afterwards the manager 
of the bank at Sydney, and one of his assistants, went to 
Bertram’s where some, at least, of the goods were which 
the documents referred to were intended or purported to 
cover. They inspected and marked with an identifying 
mark of their own all the goods just referred to which they 
çould find. They did that with a view to their removal by 
the bank and so informed Bertram.

On the following day the bank removed a quantity of 
the goods which it had marked, and while this was being 
done one of Bertram’s clerks forbade further removal. The 
bank thereupon ceased removing the goods and resorted to 
two replevin actions and through them they obtained pos
session of a quantity of the goods they claimed including
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these now in controversy and all of which purported to 
be covered by the documents of the 20th of December above 
referred to.

An appearance was entered by Bertram in these suits 
by his solicitor and they remained undisposed of until the 
13th of September, 1901, when both were settled by the 
solicitors of the parties thereto.

By the terms of that settlement, which was, as to the 
suits, verbal, each party was to bear and pay his own costs 
and the goods were to cease to be Bertram’s and to become 
the property of the bank, which was to sell them and thus 
ascertain their value and thereby determine the amount 
Bertram was to receive credit for with the bank in respect 
thereto. The settlement was made subject to a further 
term which was to be put in writing. It was afterwards 
prepared and was signed by Bertram. Its effect was to 
authorize the bank to sell the goods at private sale and to 
waive the necessity of notice and public sale either under 
the Banking Act or the documents on the 20th of December.

It has not been shewn that at the date of that settle
ment Bertram had any creditors other than the bank. It 
was he who sought and proposed the settlement.

My attention was not directed to any provision in the 
Banking Act which prevented the bank making a com
promise with Bertram of the replevin suits and of the dis
putes which gave rise to them. Their debt was then over
due, and so far as I am aware, Bertram had no creditors 
to be injured or delayed by the settlement he made.

Bertram for a good consideration and in compromise 
of disputed rights between him and the bank fjivested him
self of whatever title he had to the goods, abandoned all 
right to the possession thereof and authorized the bank to 
sell them and apply the proceeds to his indebtedness.
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Assuming in this connection, that the documents of 
title, on which the hank relied, were invalid, it cannot in 
my judgment, affect the transaction. A dispute as to 
ownership or possession—strictly speaking as to both existed 
in the pending suits each party claimed the property, and 
that controversy was ended by a compromise by which Ber
tram conceded the bank’s right to hold and dispose of the 
goods and the bank conceded his right to the benefit of the 
net proceeds in account with it when sold. They were 
accordingly sold in pursuance of that authority and an 
innocent party became the purchaser in good faith.

The right of the creditors under whom the defendant 
justifies did not, I assume, then exist.

The bank’s right to possession and its power for sale, 
was. at the time of the sale to the plaintiff undoubted.

Bertram could never be permitted to dispute these and 
neither do I think the defendant can.

The plaintiff is entitled to judgment. I do not know 
whether the plaintiff obtained an order of replevin or not 
in this action nor whether the goods were sold by defen
dant nor whether a return bond was given. No evidence 
was offered and nothing was said on any of these aspects. 
There was no evidence given of value or of damages and 
therefore it appears to me that all I can do is to declare 
the plaintiff’s title to the goods and that he is entitled to a 
judgment.

If a claim is made for damages I shall direct a refer
ence, if need be, to ascertain the amount, and now adjourn 
further consideration to meet the exigencies of the case.

The plaintiff will have his costs.

From this judgment the defendant appealed.
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Jaii. 17th, 1903. Townshend, J., read the judgment of 
the Court.

It is hardly necessary to say anything more than the 
learned trial Judge has very clearly pointed out that 
whatever may have been the irregularities in respect to the 
Banking Act, the title of the bank to the goods in question 
was complete by the compromise made between the bank 
and Bertram & Co. The bank having become owners, as 
well as possessors of the goods, sold them to the plaintiff, 
and after the sale while in plaintiff’s possession, the defen
dant levied upon, and took them out of plaintiff’s posses
sion under an execution against Bertram. The only pos
sible justification for such an act would be that they were 
still the property of Bertram. IIow is this claim asserted ? 
It was contended that the security on the goods held by 
the bank was void under the provisions of the Banking Act 
not being for a present advance but for a past due debt. 
Assume this contention to be correct in law that by reason 
of the nature of the loan, the bank were not entitled to 
hold the security against creditors of Bertram, is it not 
plain that the bank is not obliged to rest its title on that 
document, nor would its defects, if any, affect the conse
quent transaction by which the bank became the actual 
purchaser of the goods and dealt with them as its property.

I am unable to understand on what grounds the defence 
of this action was justifiable, still less, why an appeal 
should have been asserted.

The appeal will be dismissed with costs.

Solicitor for plaintiff : Charles P. Fullerton.
Solicitor for defendant : Finlay McDonald.
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Notes :—

The decision in this case turned on the agreement or 
settlement made between the Commercial Bank and Ber
tram by which the bank acquired its title and became a 
purchaser for value of the goods in question. It was, 
therefore, unnecessary to decide what effect the non-com
pliance with the provisions of section 78 of the Bank Act 
requiring notice to the pledgee and the sale to be by auc
tion would have had on the rights of the parties.

Section 78 made the Common Law of England applicable 
to the Dominion, it having been well settled at common law 
that a pledgee, upon default, may sell at public auction 
goods or chattels that are pledged without judicial process 
upon giving the pledgor reasonable notice to redeem (a).

Sub-sections 2 and 3, of section 78, which contain the 
stipulations as to the notice necessary before sale and as 
to the sale being by auction are expressed in negative 
w'ords, i.e.f the statute enacts that stile is to be made in such 
a manner and not otherwise. It would, therefore, appear 
that unless these stipulations be strictly complied with the 
sale will be void, as being unauthorized by either common 
law or statute (6).

The word “negotiated” is used in section 75 as referr
ing only to the purchase or discount of a bill or note by 
the bank and does include the renewal which is treated as 
something apart in the concluding w'ords of the section(c). 
Where money realized from the discount of notes and 
placed to the credit of the customer were really controlled 
by the bank, it wras held this was not a negotiation of the 
notes within this section(d).

la) MacLnren’s Banks and Banking, 2nd ed.. 170: Tucker v. 
Wilson (1714), 1 P. Wma. 201; Kempt v. Westbrook (1749), 1 Vos. 
Sr.. 278; Pigot v. Cubleg (1804). 15 C.B.N.8. 701.

(6) MacLaren, ibid., p. 177; R. v. Leicester (1827), 7 B. & C. 6; 
R. v. All Saints' Wigan (1870), 1 App. Cas. 620.

(c) MacLaren, ibid., 107 : Iommenjog Coondon v. Watson 
(1884), 9 A.C. 561; Bank of Hamilton v. Shepard (1894), 21 A.R. 
156.

(d) Bank of Hamilton v. Halstead (1897), 28 O.R. 235.
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The obligation contracted at the time cannot be made 
to cover past indebtedness, though it may extend to future 
advances (e). But where as security for drafts, warehouse 
receipts were given as collateral security and the debtor 
agreed that if the proceeds of the goods were more than 
sufficient to pay these drafts, the surplus should go to pay 
an old debt, the agreement was held void as to the latter(/'j.

(e) Robertson v. Lajoie (1878), 22 L.C.J. 169.
if) Perkins v. Rosa (1880), 6 O.L.R. 65.
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AGENCY.
Sec Contract, 3—Company, 4 

—Insurance (Fire), 4, 5, 7.

ARBITRATION.

See Fire Insurance, 8.

ASSIGNMENT.

For Benefit of Creditors.] — 
See Insolvency.

AVAL.
See Promissory Notes, 3.

BANKING.

1. Partnership—Two Accounts 
Charging Personal Account 
With Partnership Overdraft.]— 
R. and R. had a partnership ac
count in a certain bank, and 
when the firm was dissolved the 
ledger-keeper gave it credit for 
a balan.ee, for which the partners 
wrote cheques. About the same 
time one of the partners opened 
a personal account at the same 
bank, and when it was discov

ered that, through an error, the 
partnership account had been 
credited with about $200 too 
much, the bank, after notice, 
charged the partnership over
draft which had resulted from 
this mistake to the personal ac
count of the partner above re
ferred to.

Held, that the bank had no 
legal right to so charge such 
overdraft.

Richards v. The Bank of B.N. 
A. (B.C.) 198.

2. Advances by Bank—Goods 
Hypothecated—The Bank Act 
—Insolvent Estate.] — Sub-sec
tion 2 of section 74 of the Bank 
Act (53 Viet. ch. 31, as amend
ed), which authorizes banks to 
“lend money to any wholesale 
purchaser or shipper of cr deal
er in products of agriculture the 
forest.” etc., upon the security 
of such products, does not apply 
so as to cover an advance mad"1 
by a bank upon the security of 
lumber which, at the date of such 
advance, has been through the 
saw mill—the lumber, when con
verted into logs, being no longer 
the product of the forest within 
the meaning of that section.
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Judgment of the Superior 
Court affirmed. s

The Moisons Bank v. Beaudry 
et al. (P.E.) 201.

3. Execution — Money Paid 
Out by Bank Teller—Passing of 
Property Therein.]—H., a super
annuated civil service employee, 
handed his superannuation de
claration to the teller of the bank 
which was authorized to pay the 
superannuation allowance. The 
teller counted the money due un
der the certificate, and placed 
the bank-notes upon the ledge in 
the wicket between the teller’s 
box and the outer office where H. 
was standing; but before IT. 
touched the notes they were 
seized by a bailiff under an ex
ecution against II. which had 
been placed in the hands of the 
sheriff.

Held, that the property in 
the bank-notes passed to II. as 
soon as they were placed on the 
ledge, and that, therefore, the 
seizure on behalf of the execu
tioner creditor was legal.

Hall v. Hatch, Bank of Mont
real v. Hatch, (Ont.) 235.

4. The fact that a bank 
charges more than seven per 
cent, interest does not render the 
transaction in question void— 
though the bank might be unable 
to recover such interest under 
section 80 of the Bank Act.

Adams tf Burns v. The Bank 
of Montreal et al. (B.C.) 248.

5. Bank Act—Warehouse Re
ceipt—Title—Sale by Pledgee— 
W aive r of Formalities — 
53 Viet. {D.)f ch. 31, sections 73 
and 78 as amended by 63-64 Viet, 
chs. 26 and 27.]—A trader be
ing indebted to a bank gave as 
security two documents, one a 
warehouse receipt under the 
Bank Act, and the other a sort 
of bill of sale. On the bank at
tempting to remove the goods 
covered by these documents, the 
trader resisted and the bank re
sorted to replevin actions, and 
so obtained the goods. Subse
quently an agreement was come 
to between the parties whereby 
the goods were to become the 
property of the bank, and it was 
authorized to sell the goods at 
private sale and to apply the 
proceeds to the trader’s debt, 
while the trader waived the ne
cessity of notice and public sale. 
The right of the creditors, under 
whom the defendant justified, 
did not then exist. The bank 
then sold the goods to the plain
tiff, and, later, the defendant, a 
sheriff, levied on them under ex
ecutions.

Held, in an action to recover 
back the goods, that whatever 
may have been the irregularities 
in respect to the Bank Act. the



DIGEST. 515

title of the bank was complete by j 
the compromise made between 
the bank and the trader, and 
that, even if the security held by 
the bank was void under the pro
visions of the Bank Act, not b«- 
ing a present advance but for a 
past debt, the bank had acquired 
title by the subsequent transac
tion by which the bank became | 
the actual purchaser of the 
goods.

Armstrong v. Buchanan, 506. |

BILL OF LADING

Carriers—Time Limited for 
Notice of Loss—Implied War
ranty of Seaworthiness.]—A bill 
of lading contained certain pro 
visions limiting the liability of 
the carriers, and concluded with 
u clause to the effect that the 
owners would not he liable for 
any loss or damage to merchan
dise shipped on the vessel in 
question, unless the claim on ac
count of the same was made 
within one month from the date 
of the hill of lading. D.’s goods 
were damaged, the injury being j 
occasioned by the unseaworthi
ness of the vessel, but the de
mand for compensation was not 
made within the stipulated per
iod.

Held, that the condition as 
to time in the bill of lading only I

referred to the other matters and 
exceptions referred therein ; and 
that, as the implied warranty of 
seaworthiness was both outside 
and antecedent to the bill of lad
ing, a claim for damages for 
breach of that warranty was not 
affected by the provision in the 
bill of lading that all claims 
should be made within one 
month.

Tatte.rsall v. National Steam
ship Co. (1884), 12 Q.B.D. 297, 
and Maori King v. Hughes 
(1895), 65 L.J.Q.B. 168, fol
lowed.

Drysdalc v. The Union Steam
ship Co. (B.C.), 156.

Reversed on appeal to the Su
preme Court of Canada, which 
held (Mills, J., dissenting), that 
the contract between the parties 
was such as to cover all the time 
from the hour of the delivery of 
the goods by the shipper to the 
shipowner, irrespective of the 
time when the goods were actual
ly loaded on the vessel ; that the 
implied warranty of seaworthi
ness was, therefore, not anteced
ent to the bill of lading, and that 
consequently the conditions con
tained in that instrument ap
plied, and the claim for compen
sation should have been made 
within one month.

The Union Steamship Co. v. 
Drysdalc (S.C.), 341.
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BILL OF SALE.
See Insolvency, 4.

BOND.
See Company, 5—Windino- 

up, 2.

BOOK DEBTS.
See Companies, 6.

BURDEN OF PROOF.
See Fire Insurance, 8.

CARRIERS.
See Bill of Lading.

CHATTEL MORTGAGE.
Promissory Note—Liability of 

Stranger Endorsing—Bills of 
Exchange Act, 1890 (45-46 Viet, 
ch. 61), sec. 56—‘"Aval”—Chat
tel Mortgage—Consideration— 
R.S.O. (1897), ch. 148, secs. 2, 
4, 5, 8 and 38.]—W. M. request
ed G. M. to endorse his (W. 
M.’s) note, which G. M. did, be
ing given as security for such en
dorsement a chattel mortgage on 
W. M.’s stock in trade. The note 
was signed by W. M. and was 
made payable to the order of the

Molson’s bank ; G. M. then en
dorsed it, and W. M. got it dis
counted at the Molsons Rank, at 
whose instance it was subse
quently protested for non-pay
ment. A few days after protest 
G. M. paid the amount due on 
the note, and took possession un
der his mortgage, and about two 
weeks later W. M. assigned for 
the general benefit of his credit
ors. Upon action being brought 
by the assignee to set aside the 
chattel mortgage as fraudulent 
and void, it was contended, inter 
alia, that G. M. had never in
curred any liability by endors
ing the note in question because 
it was not made payable to him, 
but to the Molsons Bank, and 
was never endorsed by the payee.

Held, that the requirement of 
R.S.O. (1897), ch. 148, sec. 8, 
that a chattel mortgage shall set 
forth the consideration, had been 
sufficiently satisfied by setting 
out therein the note itself, and 
declaring that the endorsement 
thereof was the consideration— 
it not being necessary to state in 
the mortgage the legal effect of 
the facts set out.

Robinson v. Mann (S.C.), 128.
See also Companies, 6.

COLLUSION.
Sec Company, 6.
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COMMERCIAL CONTRACT
See Contract, 2—Sale 

Goods—Mise en Demeure.

COMPANY.
1. Petition for Winding-up 

Order—Service of Demand for 
Payment.]-—The demand for 
payment of a debt due, the neg
lect to comply with which is 
proof of insolvency, under R.S. 
C., eh. 129 (The Winding-up 
Act), see. B, is a formal demand 
in writing, duly served on the 
company. The service of a spe
cially endorsed writ of summons 
does not meet these require
ments, not being a “demand,” 
but only a notice that certain 
proceedings will be taken if the 
amount thereby claimed is not 
paid within eight days.

It is a condition essential to 
the making of a winding-up or
der that the company shall have 
had the four days' notice of the 
application given by H.S.C., eh. 
129, see. 8.

Be Abbot t-M it chell Iron <& 
Steel Co. (Ont.), 23.

2. Managing Director Con
ducting all Business—Liability 
of Company for Notes Made by 
Him.]—When the directors of 
an incorporated company leave 
the conduct of the general busi-

! ness in the hands of a managing 
^. director or secretary, who ac

cepts or makes or endorses such 
bills or notes as he sees fit, re
cording such transactions in the 
books of the company which are 
examined by its auditors, it will 
be inferred (even when there is 
a by-law to the effect that prom
issory notes shall be signed by 
the president and the secretary 
nr managing director), that such 
secretary or managing director 
was duly authorized to make 
promissory notes on behalf of the 
company ; and any such notes so 
made and used by him in the or
dinary course of business will 
bind the company.

The. Imperial Bank v. farm
ers’ Trading Co. (Man.), 2fi.

3. Management of Company— 
Power of Majority to Accumu
late Profits as Reserve Funds— 
Sale by Director to Company— 
Salary of Director.]—The ma
jority of the shareholders of an 
incorporated joint stock com
pany have the power, even 
against the wishes of the minor
ity, to set aside as a reserve fund 
whatever proportion they deem 

j fit of the annual profits to the 
company, and there is no juris
diction in the court to compel 
such company, so long as it is a 
going concern, to divide the 
whole of these profits amongst
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its shareholders. The question 
as to what proportion should be 
so divided is entirely a matter of 
internal management, which the 
shareholders must decide for 
themselves, the court having no 
jurisdiction to control the deci
sion so arrived at, or to say what 
is a “fair” or “reasonable” sum 
to retain undivided. And since 
the company thus has power to 
retain a balance qf undivided 
profits, it follows that it may in
vest the moneys so retained in 
such securities as the directors 
may select, subject to the control 
of a general meeting of the 
shareholders.

The president of an incorpor
ated joint stock company bought I 
the plant of an insolvent con
cern. which he shortly after
wards sold to the company of 
which he was president, at a con
siderable profit. There was no 
evidence that the president was 
authorized by his own company 
to purchase these assets, or that 
he was in any way a trustee for 
his company of the property so 
bought.

Held, that though, upon 
these facts, the compa n y 
might, perhaps, have at one time 
obtained a decree of rescission 
of the contract, yet the court had 
no power to compel the vendor to 
accept another contract whereby 
he would be disposing of the as
sets at a less price.

Burland et al. v. Earle et al. 
(P.C.), 93.

4. Company Promoting — 
Fraud in Obtaining Stock Sub
scriptions—Liability of Direct
ors for Acts Done by Agent for 
their Benefit.]—H., who was 
managing director of an incor
porated company, was author
ized by his board to secure the 
services of McK. to solicit stock 
subscriptions for the company. 
II. subsequently interviewed W. 
for that purpose, gave him a pro
spectus of the company and 
stated that he himself, as well as 
each of the various directors, had 
subscribed and actually paid for 

! a large amount of stock. McK. 
also made similar statements to 
\V., who subsequently gave his 
cheque, $1,000, in payment for 
certain shares. This cheque, en
dorsed by IT. as managing direc
tor and by E. as president of the 
company, was then deposited to 
the credit of the company, and 
the proceeds eventually used to 
pay certain salaries which had 
been voted by the directors to 
certain of the promoters as offi
cials of the company. W. hav
ing become aware that nothing 
had ever actually been paid in. 
brought action to recover the 
money he had thus paid, on the 
ground that he had been in
duced to subscribe by false re
presentations regarding the fi-
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naneial standing of the com
pany.

Held, that since E. and the 
other directors had authorized 
II. and McK. to act for them in 
obtaining W.’s subscription, and 
had derived a profit from the 
fraud practised upon him, they 
were liable for the acts of H. and 
McK.

Hotchkiss et al. v. Wilson et al. 
sr . 144.

coming Liquidator—Bond for 
Performance of Duties—Liabili
ty Thereunder.]—II. was the 
assignee of the estate of an in-1 
eorporated company under an 
assignment made by virtue of 
the Assignments and Prefer
ences Act (Ontario). Winding- 
up proceedings were subsequent
ly taken, and II. was then ap
pointed liquidator, and the ap
pellants in this ease entered into 
a bond conditioned on the due 
performance by II. of his duties 
of liquidator. II. misappropri
ated certain monies which were 
in his hands as assignee at the 
date of the winding-up order, 
and which, by the terms of such 
order, he should have paid over 
to the liquidator.

Ht Id. that those executing 
the bond were liable for such 
monies.

Held, further, that the appel
lants could not now object to the 
jurisdiction of the court to make 
the various orders in the wind
ing-up proceedings (which were 
recited in the bond itself) or to 
question the validity of the ap
pointment of II. as liquidator.

Held, further, that the appel
lants were entitled to bring this 
appeal from the order of the 
Master, fixing the amount of 
their liability under the bond.

In re Ann y tf- Navy Clothing 
Co. (Ont.), 149.

G. Debtor and Creditor—Pre
ference— Collusion — Pressure 
—R.S.B.C., 1897, chs. 86 and 87 
—Bank Act, sec. 80—Mortgage 
by Directors—Ratification by 
Shareholders — The Companies 
Act and Amendments.]—Where 
there is good consideration, a 
mortgage comprising the whole 
of a debtor’s property will not 
be set aside even though the 
mortgagor is in insolvent circum
stances to the knowledge of the 
mortgagee and the effect of the 
mortgage is t6 defeat, delay and 
prejudice the creditors, if pres- 

| sure is proved.
A mortgage made by the di

rectors of a company prior to 
the consent of its shareholders, 
without which consent there was 
no power to borrow, may be rati
fied by the shareholders.
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Adams tO Burns v. Bank of 
Montreal et al. (B.C.), 248.

7. Appointment of Manager 
—Want of By-law — Contract 
Under Seal—Shareholders Sanc
tion for Payments for Services— 
B.S.O. 1897, ch. 191, secs. 47 and 
48. j—The plaintiff was named 
as a director and as manager of 
the defendant company, incor
porated under the Ontario Joint 
Stock Companies Act, in resolu
tions passed at u meeting of the 
provisional directors. Ilis ser
vices as manager did not result 
in any benefit to the company, 
which never went into operation. 
In an action for his salary,

Held lie was not entitled to 
recovei because (1) no by-law 
for his appointment as manager 
had been passed, and (2) no con
tract had been made with him 
under the seal of the company.

Birney v. Toronto Milk Co., 
452.

8. Extra-territorial Contract 
of Company—B.N.A. Act, sec
tions 91 and 92. |—The Province 
of British Columbia has the 
right to incorporate a company 
with power to enter into extra
territorial contracts of carriage, 
and it is therefore not ultra vires 
of a company which has been 
granted a charter by that pro
vince to carry goods from Brit

ish Columbia to the Yukon Ter
ritory.

The Victoria Yukon Trading 
Co. v. Boyli (B.C.), 399.

CONDITIONS IN POLICY.

See Fire Insurance, 8.

CONSTITUTIONAL LAW.

See Company, 7.

CONSTRUCTION OF POLICY.

See Fire Insurance, 8.

CONTRACT.

1. Vis Major—Quantum Me
ruit.]—When a tug contracts to 
tow a stranded vessel, but is pre
vented from actually doing so by 
stress of weather and by ice, 
nothing will be allowed for the 
work done in attempting to 
reach the vessel, when the evi
dence shows that by the exercise 
of due diligence the master of 
the tug might have informed 
himself that it would be impos
sible to effect a passage by the 
route attempted.

The Donnelly Salvage and 
Wrecking Co. v. Turner (Ont.), 
32.
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2. Sale of Goods — Implied 
Cancellation of First Agreement 
—Mise en demeure.] — Where a 
contract for the sale of poods 
stipulated that on one part the 
delivery thereof, and on the 
other the payment therefor, 
should be made at certain speci
fied dates, and it appeared that 
the vendor had not been ready 
to deliver at the time agreed up
on, that the vendee had then 
taken no action, but had subse
quently demanded and received 
delivery of smaller orders, and 
that the vendor had treated this, 
in his books, as a cancellation of 
the original contract, it was held 
on the evidence (there being no 
allegation that the vendee had 
tendered, or even that he had 
been able to pay the amount due 
on the first contract at the time 
named) that the contract had 
been rescinded by the conduct 
and acts of the parties.

The fact that a contract is of 
a commercial nature only avoids 
the necessity for a mise en de
meure (i.e., the making of a de
mand for the fulfillment of the 
obligation) when the date for the 
doing of the act in question is 
stated in the contract. More
over, since, where a mise en de
meure is necessary, damages only 
run from the time that the same 
is given, the mere bringing of an 
action for damages for the non

delivery of goods some time pre
vious thereto is not such a mise 
en demeure as will entitle the 
vendee to damages, as, in such a 
case, whatever loss there may 
have been has been suffered be
fore the date of the mise en de
meure.

Goldberg v. The Dominion 
Woollen Co. (Que.), 45.

3. Sale of Goods by Sample— 
Warranty—Warehouse Receipts 
—Agency.]—A bank advanced 
money upon the promissory notes 
of à cold storage firm, endorsed 
by M., one of the members of the 
firm, warehouse receipts for 
goods deposited by M. with his 
firm being taken as security for 
his endorsations. The cold stor
age company bought eggs with 
the monies so obtained, and 
warehoused them in the name of 
M., receipts being issued to him. 
The firm becoming financially 
embarrassed, the manager of the 
bank checked over the goods then 
in the warehouse, and instructed 
O’R., the other partner, to sell 
them and to pay the proceeds of 
such sales into the bank, which 
was duly done. One of the pur
chasers having brought an action 
for damages caused by breach of 
warranty regarding the condi
tion of the eggs, the bank con
tended that it had not been the 
vendor.
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Heldf that since the bank 
had, in fact, had the con
trol over the goods, their title 
not being disputed, it was imma
terial whether or not the ware
house receipts upon which the 
title was based were such as 
would have proved good against 
all comers.

Held, further, that the ar
rangement between the local 
manager of the bank and O’R. 
virtually constituted the latter 
the agent of the bank for the 
sale of the goods, no ratification 
by the head office being neces
sary ; and that, therefore, the 
bank was liable for the breach 
of the implied warranty, which, 
it appeared, was given by O’R., 
so acting as its agent.

Saunders v. The Ontario Bank 
(Ont.), 56.

4. Bij Correspondence—Mail
ing Letter of Acceptance—Place 
When Contract Made—Indica
tion of Place of Payment—Jur
isdiction — Declinatory Excep
tion—Waiver — Procedure — C. 
P.Q. Articles 85, 94, 129, 1164, 
1173, 1175, 1176—C.C.P.Q. Ar
ticles 85-86.]—An offer was 
made by the plaintiff by letter 
dated and posted at Quebec, and 
was accepted by defendant by a 
letter dated and posted at To
ronto. An action having been 
brought upon the contract in the 
Superior Court for the District

of Quebec, the defendant, who 
had been served substitutionally 
petitioned in revocation of a 
judgment which had been en
tered by default, first taking ex
ception to the jurisdiction of 
the court, and then constituting 
himself incidental plaintiff, and, 
as such, making a cross-demand 
for damages to be set off against 
the plaintiff’s claim.

Held, that in the Province of 
Quebec, as in the rest of Canada, 
in negotiations carried on by cor
respondence, it is not necessary 
for the completion of the con
tract that the letter accepting an 
offer should have actually 
reached the party making it, but 
the mailing in the general post- 
office of such letter completes 
the contract. (Underwood v. 
Maguire, R.J.Q., 6 Q.B. 237, 
overruled.)

Article 85 of the Civil Code, 
as amended by 52 Viet. ch. 48 
(P.Q.), providing that the indi
cation of a place of payment in 
any note or writing should be 
equivalent to election of domi
cile at the place so indicated, re
quires that such place should be 
actually designated in the con
tract.

In forming an opposition or 
petition in revocation of judg
ment the defendant, in order to 
comply with Art. 1164 C.P., P. 
Q., is obliged to include therein
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any cross-demand lie may have 
by way of set-off or in compen
sation of the plaintiff’s claim, 
and, unless he does so, he cannot 
afterwards file it as of right.

A cross-demand so filed witlî a 
petition for revocation of judg
ment is not a waiver of a declin
atory exception previously 
pleaded, nor an acceptance of 
jurisdiction of the court.

In order to take advantage of 
waiver of a preliminary excep
tion to the competence of the tri
bunal over the cause of action 
on account of subsequent incom
patible pleadings, the plaintiff 
must invoke th*e alleged waiver 
of the objection in his answers.

Magann v. Auger (S.C.), 71.
Magann v. Auger (8.C.), 92.

5. Construction of Apparent
ly Contradictory Clauses—Prin
ciple of Giving Effect, if Pos
sible, to Every Stipulation.] — 
Plaintiffs agreed to light a cer
tain hotel leased by defendant, 
and the latter agreed to pay for, 
the light so supplied. The writ
ten contract between the parties 
contained the two following 
clauses:—“This contract is to 
continue in force for not less 
than thirty six months from the 
date of first burning, and there
after until cancelled in writing 
by one of the parties thereto”; 
and—“This contract to remain

in force after the expiration of 
the said thirty-six months for the 
term that the party of the second 
part renews his lease for the 
Ru&sell House . . . ." The 
defendant’s lease having expired 
at the end of the thirty-six 
months he renewed it for a per
iod of five years.

Held, that he could not, dur
ing that time, cancel the con
tract by a notice in writing, as. 
if so, the second clause above 
quoted would be nugatory.

Judgment of the Court of Ap
peal for Ontario reversed, Gir- 
ouard, J., dissenting.

The Ottawa Electric Co. v. St. 
Jacques (Ont.), 140.

6. Fire Insurance—Agent del
egating His Authority—Lex loci 
and Lex Fori.]—The local agent 
of a tire insurance company was 
empowered to make interim in
surances by means of receipts 
countersigned by himself, pro
vided that in all such eases the 
premiums for the insurances 
thus effected were paid in cash. 
The agent employed a canvasser, 
who assumed to make a contract 
of insurance for the company— 
giving an interim receipt coun
tersigned by himself as agent of 
the company, and taking in pay
ment of the premium a promis
sory note payable to his own 
order three months from date.
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Held, that the* lex loci of a 
contract must he presumed to be 
that of the lex fori, unless the 
former law is proved to be dif
ferent.

The Canadian Fire Ins. Co. v. 
Robinson et al. (S.C.), 205.

7. Completion of.]—See In
surance (Life), 4.

8. Gaming.]—See Gaming.

9. Induced by False State
ment.]—See Insurance (Life), 
5.

10. Under Seal. ]—See Com- |
PA ny, 7.

COPYRIGHT.

Encyclopaedia — F rima facie 
Proof of Proprietorship—Entry 
At Stationer’s Hall—License to 
Print and Sell—Foreign Re
prints—Notice to Commissioners 
of Customs—Imperial Acts in 
Force in Canada—Imp. 39-40 
Viet. ch. 36, sec, 152—Imp. 5-6 
Viet. ch. 45, secs. 17, 18, 19. ] — 
The defendants, the Imperial 
Book Company, imported into 
Canada large numbers of an Am
erican reprint of the plaintiff’s I 
encyclopaedia, which plaintiffs 
maintained was an infringe
ment of their copyright. They 
had registered the publication 
pursuant to 11th section of the 
Copyright Act of 1842, and gave

in evidence a certificate of the 
entry.

Held, the production of the 
certificate was all that was neces
sary to make out a prima facie 
proprietorship in the copyright 

, of an encyclopaedia under secs.
! 18 and 19.
I Held, also, that see. 152 of the
Imperial Customs Law Consoli
dation Act, 1876, 39-40 Viet. ch. 
36, which requires notice to be 
given to the Commissioners of 
Customs of copyright and of the 
date of its expiration, is not in 
force in Canada, despite that, in 
Part IV’. of the appendix to Vol. 
III. of the Revised Statutes of 
Ontario, 1897, a statement to the 
contrary appears.

Semble such a notice would 
be invalidated by an erroneous 
statement of the date of the ex
piration of the copyright.

The plaintiffs, in consideration 
of a large sum of money, by an 
agreement in writing, gave cer
tain other persons the exclusive 
right to print and sell the pub
lication in question for a period 
terminating four years before 
the expiration of the plaintiffs’ 
copyright, and agreed to deliver 
to them the plates used in the 
publishing and not to publish or 
announce a new edition until the 
expiration of such period. The 
other parties agreed to sell only 
at certain prices, not to alter the



DIGEST.

text of the book, and on the ex
piration of the period mentioned, 
to deliver up any unsold copies 
and all the plates used in print
ing them. The plaintiffs express
ly reserved the copyright to 
themselves.

Ildtl, the agreement must he 
construed as a license merely and 
not as an assignment, and need 
not he registered pursuant to 
section 19 of 5 6 Viet. ch. 45 
( Imp. i.

Black v. Imperial Book Co.,
417.

CORPORATE NAME
See Trade Mark, 2.

CORRESPONDENCE.

See Contract, 4.

| pany—Mortgage by Directors— 
Ratification by Shareholders— 
The Companies Act and Amend
ments.]—Where there is good 
consideration a mortgage com- 

I prising the whole of a debtor’s 
i property will not he set aside, 
even though the mortgagor is in 
insolvent circumstances to the 
knowledge of the mortgagee, and 
the effect of the mortgage is to 
defeat, delay and prejudice the 
creditors, if pressure is proved.

A mortgage made by the di
rectors of a company prior to the 
consent of its shareholders with
out which consent there was no 
power to borrow, may be ratified 

• by the shareholders.
I Adams & Burns v. Bank of 
Montreal et al. (B.C.), 248.

I See also Execution — Com- I PANY, 6.

CURATOR. DECEPTION.
See Protest — Promissory Proof of. | See Trade Name. 

No™, iî. 2—Trade Mark, 2.

DAMAGE.
S( ♦ Railway Company.

DECLINATORY EXCEPTION.
See Contract, 4.

DEBTOR AND CREDITOR. DEFAULT.
Preference—Collusion—Pres- Putting ♦*.]—See Mise en 

sure—R.S.B.C. 1807, chs. 86 and Demeure—Contract, 9 -Sale 
87—Bank Act, sec. 80—Com- ! of Goods.
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DESCRIPTIVE LETTERS.
See Trade Mark, 1.

DIRECTOR.
1. Salary of.]—See Company, 

3.
2. Sale by to Company.]—See 

Company, 3.

3. The president of an incor
porated joint stock company 
bought the plant of an insolvent 
concern, which he shortly after
wards sold to the com
pany of which he was presi
dent at a considerable pro
fit. There was no evidence that 
the president was authorized by 
his own company to purchase 
these assets, or that he was in 
any way a trustee for his com
pany of the property so bought.

Held, that though, upon these 
facts, the company might, per
haps, have at one time obtained 
a decree of rescission of the con
tract, yet the court had no power 
to compel the vendor to accept 
another contract whereby he 
would be disposing of the assets 
at a less price.

Burland et al.x. Earle et al. 
(P.C.), 93.

4. Liability of. |—See Com
pany, 4.

5. Mortgage Made By.]—A

yiortgage made by the directors 
of a company prior to the con
sent of its shareholders, without 
which consent there was no 
power to borrow, may be ratified 
by the shareholders.

Adams d: *Burns v. The Bank 
of Montreal et al. (B.C.), 248.

DISHONOUR.
y otic c of.]—See Promissory 

Nc/te, 4.

ENCYCLOPAEDIA.
Sec Copyright.

ENDORSEMENT.
Liability for.]—See Promis

sory Notes.

EXECUTION.
Money Paid Out by Bank Tel

ler—Passing of Property There
in.]—II., a superannuated civil 
service employee, handed his su
perannuation declaration to the 
teller of the bank which was au
thorized to pay the superannu 
ation allowance. The teller 
counted the money due under 
the certificate, and placed the 
bank-notes upon the ledge in the 
wicket between the teller’s box 
and the outer office where II. was
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standing ; but before II. touched 
the notes they were seized by a 
bailiff under an execution 
against H., which had been 
placed in the hands of the sher
iff.

Held, that the property in 
the bank-notes passed to II. as 
soon as they were placed on the 
ledge, and that, therefore, the ! 
seizure on behalf of the execu
tion creditor was legal.

Hall v. Hatch, Bank of Mont
real v. Hatch, (Ont.), 235.

EXEMPLIFICATION

Sec Foreign Judgment.

EXTENSION OF TIME.
Stc Patent, 4.

FIRE INSURANCE.

See Insurance (Fire).

FOREIGN JUDGMENT.

Exemplification — Right to 
Question Judgment Founded on 
Void Contract—Extraterritorial 
Contract of Company—B.N.A. 
Act, sections 91 and 92.]—The 
Province of British Columbia 
has the right to incorporate a 
eompany with power to enter in

to extra-territdrial contracts of 
carriage, and it is therefore not 
ultra vires of a eompany which 
has been granted a charter by 
that province to contract to car
ry goods from British Columbia 
to the Yukon Territory.

In an action upon a foreign 
judgment the defendant may 
question the validity of such 
judgment on the ground that it 
is manifestly erroneous, as for 
instance, being founded on a 
contract void from its inception.

Although a foreign judgment 
obtained by default is liable to 
he set aside, yet so long as it 
stands it is “final and conclu
sive” within the meaning of that 
expression as applied to foreign 
judgments, and consequently an 
action may lie brought upon it in 
another jurisdiction.

Per Martin. J. : Exemplifica
tion of judgment under the seal 
of the Court by which the judg
ment was pronounced is ••quival- 
ent to the original judgment ex
emplified, and notice under the 

! Evidence Act of an intention to 
| produce it in evidence is unne- 
I cessary.

The Victoria Yukon Trading 
Co. v. Boyle (B.C.), 399.

FOREIGN REPRINTS.
See Copyright.
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FORMALITIES.
Waiver of.]—See Banking, 8.

GUARANTEE INSURANCE.
See Insurance (Guarantee).

FRAUD.
See Trade Mark, 1, 2—Com

pany. 4—Trade Name, 2—In
surance (Life), 5.

GAMING.
Contract—Dealing in Différ

encia—Illegality of the Trans
action.]—In an action brought 
by brokers against a customer to 
recover money alleged to have ! 
been paid to satisfy the latter's 
liability on an order given to the 
brokers to sell a number of 
shares of a certain stock, it ap
peared in evidence that no scrip 
of shares ever passed, and that 
the brokers, according to their 
own admissions, would have 
closed the transaction at any 
time upon the payment of the 
difference in the price of the i 
stock at that time and when they 
were directed to sell the same. |

//*/</, that the contract was il
legal. and that the court would,1 
therefore, lcavo the parties to it; 
in the position they then were, j

The British Columbia Stock 
Exchange, Limited, v. Irving 
(B.t V». 134.

HUSBAND AND WIFE.
See Promissory Note, 4.

INFRINGEMENT.
See Patent—Trade Mark- 

Trade Name.

INSOLVENCY.
1. Assignment for Benefit of 

Creditors—Effect of Provisions 
in the Deed.]—A deed of assign
ment for the benefit of creditors 
provided that After the satisfac
tion of certain specified liabili
ties, the creditors who signed the 
deed within sixty days from the 
date thereof should be paid part 
passu, and without any prefer
ence ; and that the residue of the 
estate should then go towards 
the payment, pari passu and 
without preference, of the claims 
of such creditors as did not be
come parties to the deed within 
sijty days.

Held, that the creditors 
who executed the deed after 
the sixty days, but before any 
dividend had been paid, were en
titled to rank pari passu with 
those who had executed it within 
that period ; and that those who
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executed it after the payment of 
the first, but before the payment 
of the second dividend, were en
titled to share equally with those 
who had executed liefore, except 
that they could licit participate 
in the first dividend.

Whitmore v. Turquand, 3 De 
(i. P. & J..107 ; Haliburton v. de 
Wolfe, 1 N.S.I). 12, and Doughs 
v. Sanson, 1 N.B. Bq. 137, fol
lowed.

Capstick et <il. v. Hendry ct nl. 
(N.S.), 224.

2. Assignments and Prefer
ences—Establishment of Claim 
—Inferior Court—R.S.O. (1897) 
eh. 147, sec. 22 (1).]—An ac
tion for the declaration of the 
right of a creditor to rank 
against an insolvent estate, 
under R.S.O. ( 1897), eh. 147. 
sec. 22. (11, cannot lie maintained 
in the Division Court.

Bergman, In re, v. Armstrong, 
432.

3. Assignments and preferences 
—Sale under prior execution— 
Sale under assignment—Prior
ity—Sheriff.

A sheriff acting under a writ 
of fieri facias seized and adver
tised for sale the defendant's 
lands, the sale to take place on 
the 27th of February, 1899. On 
the 24th February, 1899. the de
fendant made an assignment for

the benefit of creditors under R. 
S.O. 1897, ch. 147. The assignee 
wrote to the sheriff notifying 
him of the assignment and ask
ing for a memo, of costs. There 
was no tender of any costs nor 
any undertaking that the costs 
would be paid. The sheriff went 
on with the sale and the plaintiff 
bought the lands. Later the as
signee. notwithstanding this sale, 
sold and conveyed to a third 
party.

Held, that the assignment did 
not stand in the way of the 
sheriff’s right to sell under exe
cution. that the sale by the as
signee was therefore of no effect, 
and that the plaintiff was en
titled to possession of the land.

Oillard v. Milligan (1897), 28 
O.R. 645, followed.

Elliott v. Hamilton, 459.

4. Assignments and prefer
ences—Bill of sale—Sale by 
sheriff -Intent to prefer—“Pro
ceeding” to impeach—R.8.N.S. 
( 1900), ch. 145, sec. 4, sub-secs. 
1 and 2.

The defendant, a sheriff, seized 
and sold goods under an execu
tion at the suit of third parties. 
Plaintiffs claimed the goods sold 
under a bill of sale from R., 
which had been given to plain
tiffs when R. was heavily in
debted to them and other credit
ors and unable to pay his debts
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in full. The seizure and sale by 
the sheriff took place on the 30th 
day of October, 1901, the bill of 
rale having been given on the 1st 
of that month.

Held, in an action for trespass 
and conversion, that the levy by 
the sheriff was an “action or 
proceeding” taken to set aside 
the transaction within the mean
ing of sub-section 2 of section 4 
of R.S.N.S. (1900), ch. 145, and 
that the bill of sale must be pre
sumed to have been made with 
intent to give an unjust prefer
ence, and to be such preference 
that as against the creditors 
represented by the defendant, it 
was utterly void.

Shediac v. Buchanan, 481.

INSOLVENT ESTATE.
See Banking, 2—Companies,

6.

INSURABLE INTEREST.
See Insurance (Life), 1, 2 

—Insurance (Fire), 1.

INSURANCE (FIRE.)
1. Insurable Interest—Unpaid 

Vendor.]—An unpaid vendor, 
who by agreement with his 
vendee has insured the property 
sold, may recover its full value

in case of loss, though his inter
est may be limited, if when he 
effected the insurance he in
tended to protect the interest of 
the vendee as well as his own.

The fact that the vendor is not 
the sole owner need not be stated 
in the policy, nor disclosed to the 
insurer.

i Keefer v. Phoenix Insurance 
Co. (S.C.) 1.

! 2. Transfer of Rights Under
| Policy—Signification—Art. 1571 
| (Quebec Civil Code—Interpro
vincial Rights of Fire Insurance 
Companies.)—The stock of a 
commercial firm, which was in- 

! sured, having been destroyed by 
fire, the firm transferred by pri
vate writing all its rights under 
the policy to a bartk. The 
solicitors of the bank then wrote 
the insurance company that such 
transfer had been made ; and 
subsequently the solicitors of the 
bank at Montreal again notified 
the insurance company of this 
transfer by a letter, the bearer 
of which also handed the agent 
of the company a copy of such 
transfer, the original being open 
to inspection at the office of the 
solicitors.

Held, (Hall and Wurtele, J.J., 
dissenting) that this significa
tion of the sale or transfer was 
not sufficient to satisfy Article 
1571 of the Civil Code, and that
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the signification should have! 
been made by a ministerial offi
cer (i.e., in notarial form ) in 
order that the insurance com
pany might have been fully 
assured that it should pay to the 
bank the moneys due under the 
policy.

Held, further, (by the full 
Court), that a tire insurance 
company, incorporated by the 
Legislature of the Province of 
Quebec to carry on business | 
therein, might effect in the Pro
vince of Quebec an insurance on 
goods or premises situated in an
other Province.

The Bank of Toronto v. The 
St. Lawrence Fire Insurance Co. 
(P.E.) 104.

(N.B.—The dissenting judg
ment is the one reported. On ap
peal to the Judicial Committee 
of the Privy Council the judg
ment of the majority of the 
Court was reversed.)

3. Effect of Renewal of Con
tract—Non-disclosure of Prior 
Insurance—Rights of Mort- j 
gagees.)—The “renewal” of ai 
contract of fire insurance is 
really the formation of n new 
contract between the parties, j 
and therefore, the fact that there 
was prior insurance not disclosed ' 
at the date of the making of the i 
original contract, does not affect I 
the validity of the subsequent|

contract (known as the “re
newal”), when no such prior in
surance is then in force.

A mortgagee who, by the 
terms of the policy, is entitled to 
payment according to his inter
est, may sue the insurers in his 
own name for the amount thus 
due him.

The Agricultural Savings tf* 
Loan Co. v. The Liverpool, Lon
don tl’ Globe Insurance Co. 
(Ont.) 187.

4. Agent Delegating his 
Authority—Lex loci and lex 
fori.)—The local agent of a tire 
insurance company was empow
ered to make interim insurances 
by means of receipts counter
signed by himself, provided that 
in all such cases the premiums 
fur the insurances thus effected 
were paid in cash. The agent 
employed a canvasser, who as
sumed to make a contract of 
insurance for the company.— 
giving an interim receipt 
countersigned by himself as 
agent of the company, and tak
ing in payment of the premium 
a promissory note payable to his 
own order three months from 
date.

Held, that the action of the 
person employed as canvasser 
did not bind the company, as he 
had assumed to make a contract 
of such a nature as the agent
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himself had no authority to 
make.

IIfid, further, that in any 
event the agent could not aet 
through a sub-agent, the author
ity given to an agent of an in
surance company invested with 
such powers as the one in ques
tion, being such as involved and 
implied trust and confidence in 
the very person so chosen as 
original agent.

Summers v. The Commercial 
Union Insurance Co., 6 S.CR., 
19, followed.

Held, further, that the lex loci 
of a contract must be presumed 
to be that of the lex fori, unless 
the former law is proved to be 
different.

The Canadian Life Insurance 
Co. xsRobinson et ail. (S.C.) 205.

5. Abandonment of Prior 
Pol ic y—fnterim Rccei pt—A u - 
thority of Agent—Acceptance 
of Note in Payment of 
Premium.]—B. wrote to the 
agent of the defendant company, 
stating that he had a policy of 
insurance in another company 
which he was going to abandon 
and that he wished to obtain a 
policy from the defendant com
pany. The agent, without B.’s 
knowledge, filled out the usual 
form of application for insur
ance on B.’s behalf, and for

warded the same to his head 
office : in answer to the question 
“What other insurance have you 
on the property now to be in
sured t ” he wrote “ None.” 
The company issued a policy on 
this application and sent the 
same to the agent ; the latter, 
who had previously given B. an 
interim receipt, and who had re
ceived from B. and had credited 
the company with the amount 
due on the first premium, kept 
the policy, and did not notify 
B. of its receipt. Subsequently 
and before the maturity of a 
note which had been given in 
part payment of the premium, 
B.’s premises and property were 
destroyed by fire, lie had not 
then abandoned the prior insur
ance. He paid the note when it 
fell due, put in his proof of loss, 
and bis assignees subsequently 
sued the defendant company.

Held, that the interim receipt 
only constituted an executory 
contract, it being a condition 
thereof that the prior insurance 
should be abandoned.

Held, further, that the fact 
that B. had not paid the note 
given for the premium before 
the date of the losp would not 
have constituted a good defence 
to the action, since before that 
time the agent of the defendant 
company had negotiated the 
note, and bad credited the com-
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pany with the amount so realized 
and had accounted for the same.

XVhitla v. The Royal Insur
ance Co. (Man.) 271.

6. Policy—Conditions Regard
ing Subsequent Insurance.] — 
The plaintiff, as assignee of B., 
sued the defendant company on 
a policy issued by it to B. One 
of the conditions indorsed up
on the policy was as follows : 
“The Company is not liable for
loss................ if any subsequent
insurance is effected in any 
other company unless or until 
the Company assents hereto,” 
etc., and the defence was based 
solely upon this clause. The 
other facts were the same as 
those in the preceding case of 
Whitla v. The Royal Insurance 
Co.

Held, that as B. and the 
Royal Insurance Co. had never 
entered into a contract for in
surance to run concurrently with 
that effected by the prior con
tract with the present defendant, 
the condition above set forth had 
no application, and plaintiff was 
entitled to recover on the policy.

Whitla v. 2'he Manitoba As
surance Co. (Man.) 285.

7. Fire Insurance Company— 
Agent of — Tax — Fire Com
panies Aid Ordinance 1869 (No. 
121), (B.C.) and Fire Com
panies Aid Amendment Act,

1871 (No. 154), (B.C.)]—In an 
action against defendant com
pany under the Fire Companies’ 
Aid Amendment Act of 1871, 
which applies only to city of 
Victoria, for taxes due by it as a 
company issuing policies within 
the city limits, it was held at the 
trial, that the plaintiff had 
failed to establish an agency.

Held, by the Full Court, dis
missing plaintiff’s appeal, that 
the action was misconceived : 

! that the tax sought to be re
covered was not on the company 
directly, but in respect of a 
special form of agency described 
in the statute ; and that the evi
dence negatived the existence of 
such an agency.

Dower v. The Union Assur
ance Society of London (B.C.) 
306.

J 8. Construction of Policy— 
Warranties and Representations 
— Materiality — Arbitration — 
—Words “Value of the Prop
erty Insured” — Burden of 
Proof—Joint and Several Inter
ests—Right to Recover—Condi
tions in Policies—R. S. N. S. 
(1900,) ch. 147.]—One of the 
conditions of a fire insurance 
policy, issued by the defendant 
company, provided that, not
withstanding anything in the 
contract, the question of ma
teriality, as to any représenta-
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tion in the application, should be j 
a question for the Court.

Held, that the Court were 
precluded by this condition from 
holding statements contained in 
the application to he “warran-1 
ties,” in the strict sense that i 
they must be absolutely true, or j 
absolutely complied with.

Held, that such statements i 
were men? representations, which 
if untrue, must be material 
order to avoid the contract.

Held, that if there was any
thing in the contract which, 
placed these statements in a dif
ferent category from ordinary 
representations it was contrary 
to the statutory conditions and 
inoperative, the 4th section of 
the Act, K.S.N.S. (1900) c. 147. 
with respect to the variation of ; 
conditions by the insurer, not 
having been complied with.

Held, that the intention of the , 
statute could not be defeated by 
putting different stipulations, 
generally known as conditions in 
the body of the contract itself.

One of the substituted condi
tions provided, that, “in the 
event of disagreement as to the 
amount of the loss, the same 
shall be ascertained in the fol- ; 
lowing manner.” Then followed 
a provision for the appointment 
of arbitrators to estimate the 
loss, stating separately sound 
value, damage, etc.

Held, that the arbitrators, ap
pointed under this provision ex
ceeded their duty in attempting 
to fix the value of the property 
at the time the insurance was 
effected, the words “value of 
property insured,” meaning the 
value at the time of the fire, and 
not the value at the time the in
surance was effected.

Held, with respect to the ques>- 
tion of value, that the onus was 
upon the company, relying upon 
overvaluation, to prove it.

One of the questions asked in 
connection with the application 
for insurance was : “5. State 
fully applicant’s interest in the 
property, whether owner, trus
tee, etc.” This was answered 
“Owner.”

Held, that this answer was 
correct, the evidence showing 
that the plaintiffs were husband 
and wife, and that one part of 
the property insured was owned 
by the husband, and the re
mainder by the husband and 
wife jointly.

Held, that if particulars of 
title were required a different 
question would be required,, and 
should have been asked.

The 11th and 12th questions 
were intended to elicit informa
tion as to whether the applicants 
had ever any property destroyed 
by fire, and if so, the date of the 
fire, and, if insured, the name of
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the company interested. The 
applicants replied in the affirma
tive to the first question, and, in 
reply to the second question, 
said “1892. National, and Lon
don and Lancashire.”

Held, that these questions 
were correctly answered, the 
evidence showing that the appli
cants had a house destroyed by 
fire in June, 1892, and a barn in 
September of the same year, and 
that the company last named 
were the insurers of the house 
and barn, and the company first 
named tbo insurers of the furni
ture in the .house.

Held, that the questions were 
not material to the risk, and 
that, if further information was 
desired, more definite enquiries 
should have been made.

Defendants claimed the plain
tiffs, in their proofs of loss, 
falsely stated the value of the 
property insured, and that this, 
under the statutory conditions, 
was a false and fraudulent state
ment which vitiated the claim.

Held, that the words of the 
condition meant a statement 
false to the knowledge of the 
person making it, and not a 
statement of the value in excess 
of that fixed by arbitrators, this 
being a matter in respect to 
which there was room for diver
sity of opinion.

Held, that as soon as plaintiffs

proved the policy, the tire, and 
the submission and award, their 
ease was complete ami the onus 
then rested upon defendants.

Held, that the action was one 
in which the plaintiffs were en
titled to sue jointly and recover 
notwithstanding the fact that 
they had separate interests in 
the property covered by the in
surance.

Harrison v. Western Assur
ance Co. 490.

INSURANCE (GUARANTEE)
Policy of Guarantee Insurance 

— Condition that Insured 
Should Furnish Proof of Loss 
Satisfactory to Insurer — Ex
pense of Insured — Em
ployer Prosecuting Em piety ce 
at Rcepiest of Insurer.)—Where 
a condition in a policy of 
guarantee insurance required 
the employers to give the in
surers immediate notice in writ
ing of the discovery of any fraud 
on the part of the employee, and 
the employer did immediately 
communicate such information 
to the insurers, hut did not give 
any formal notice of same, and 
the insurers then took steps 
themselves to find out the exact 
facts, it was held that the in
surers had thereby waived their 

I right to the strict performance 
I of this condition.
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Held, further, that a condition 
requiring the furnishing of 
proof of loss to the satisfaction 
of the insurers did not compel 
the employers to establish to the 
satisfaction of the insurers 
themselves, their absolute liabi- 
ity upder the policy.

Where in the application for 
the policy the insured had stated 
that the pass-books and bank
books in which the employee 
made entries would be checked 
by the head office every month, 
it was held that the insurers had 
a right to rely upon such state
ments. and that if the course 
thus indicated was not in fact 
followed, the insurers would, on 
equitable grounds, thereby be 
discharged from liability,— 
apart altogether from the ques
tion whether or not the incor-1 
poration of the application in 
the policy effected a warranty i 
that the employers would have 
such examination made.

When the informal communi
cation of loss was made, the in
surers. under a term in the 
policy, required the employers to 
prosecute the employee. The 
employee was convicted for 
various offences ; some of which 
were committed after the first 
communication by the insured 
to the insurers,

Held, that independently of 
the condition in the policy, the

insurers were bound to reim
burse the employers for all rea
sonable expenses incurred in 
connection with the prosecution 
of the employee for fraudulent 
acts done prior to the date when 
the insured first gave the insur
ers information of the loss.

The Globe Savings <b Loan 
; Co. v. The Employers Liability 
Insurance Corporation (Man.) 
167.

INSURANCE (LIFE.)
1. Action to Recover Premiums 

Paid—Insurable Interest of the 
Insurer in the Life of the In
sured—14 Geo. Ill, cap. 48.] — 
When an insurance is effected 
on the life of C. by his wife 
(who is named as the benefi
ciary), the mere fact that the 
premiums are subsequently paid 
by II. (a person not having an 
insurable interest in the life of 
C.) will not of itself render the 
policy void as being in con
travention of 14 Geo. Ill, cap. 
48, unless it is also proved that 
the real transaction was the in
surance by II. of the life of C. 
for her own (II.’s) benefit.

Harding et al. v. The Metro
politan Life Insurance Co. 
(Ont.) 54.

2. Lack of Insurable Interest 
14 Geo. Ill, cap. 48—Form of 
Decree.]—A policy of insurance
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was issued by an insurance com
pany upon the life of C., the 
premiums being paid by B., 
who. at the same time, bought 
from the same company an 
annuity, the entire proceeds of 
which were to be and were de
voted to that purpose, and the 
whole transaction being made 
with the intention of benefiting 
B., to whom the policy was sub-1 
sequently assigned by C. The] 
latter, having died, the company 
brought an action for the can 
eellation and delivery of the 
policy.

Held, that the policy was void 
as being in contravention of 14 
Geo. Ill, cap. 48. the defendant 
B. not having any insurable 
interest in the life of C.

Held, further, that, the trial 
judge having determined that 
the company had no knowledge 
of the true nature of the transac
tions. the latter was entitled to 
ask for the Cancellation of the 
policy, but that in so Seeking the 
intervention of the Court the 
company itself was bound to do 
equity, and should therefore re
turn the defendant B. the 
balance of the total amount of I 
all premiums paid on the policy, 
with interest, after having set 
off against this sum the costs of 
the action.

Brophy v. North American 
Life Insurance Co. (Ont.) 79.

On appeal to the Supreme 
Court of Canada, held (revers
ing the second finding of the 
above judgment,—Davies and 
Mills, J.J., dissenting) that a 
return by the company of the 
premiums paid would not be 
made a condition of the can
cellation.

Brophy v. North American 
Insurance Co. (S.C.) 357.

3. Policy—Delivery—Premium 
—Conditional Hcceipl.]—

Held, (1.) That the mailing 
by a company at New York, to 
its Montreal superintendent, of 
a policy containing a condition 
that the company assumed no 
obligation until the policy was 
delivered and the premium paid 
when the proposed life was alive 
and in good health, did not con
stitute a delivery to the assured.

(2.) That although the appli
cation containing the above men
tioned conditions had been 
signed on February 24th, 1900 ; 
the applicant had been medically 
examined on the 28th of 
February, 1900 ; the policy had 
been approved of by the de
fendant’s chief medical exam
iner, at New' York, on March 
5th ; a policy had been prepared 
and signed on the 8th of March, 
and mailed at New York on the 
9th, addressed to defendant’s 
Montreal superintendent, where
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it arrived on the 10th of March, I 
1900, and although deceased had 
paid $4.00 as .an advanced 
premium, receiving a receipt ! 
containing the condition that j 
“no insurance is to be in force! 
upon the application unless and 
until the policy be issued there
on and delivered in accordance ! 
with the terms of the applies-, 
lion,” yet as proposed life had 
become dangerously ill on the 
8th March, 1900, and had died | 
on the 10th of March, 1900, be
fore the policy had arrived in I 
Montreal ready to be delivered 
conditionally on his being alive 
and in good health, and his pay
ing balance of premium, no ob- 
ligation was incurred by the 
company.

Girard v. The Metropolitan ! 
Life Insurance Co. (P.Q. ) 229.

4. Initialling of Application— 
Completion of Contract—Due 
Dates of Premiums.]—The mere 
initialling by the officers of an | 
insurance company of an appli
cation for a policy of insurance, j 
although it may show that the 
company intend to issue the 
policy applied for therein, does 
not of itself constitute any con
tract with the applicant. But if 
a policy is subsequently made 
out and the applicant is told that 
it is ready for him, there will 
then be an acceptance of the

original application, and the 
policy may be antedated to 
correspond with the date of the 
application.

When there is a provision in 
the policy that the same shall not 
go into effect until the first 
premium is paid, and the dates 
upon which the premiums are 
payable are also set forth in the 
policy, the fact that the first 
premium is paid to and accepted 
by the company after the date 
specified in the policy will not 
affect the time of payment of 
subsequent premiums, which 
will fall due on the dates stated 
in the policy.

Per Boyd, C. :—“The receipt 
of the policy after the first pay
ment, accompanied by the 
silence implying the satisfaction 
of the applicant and the conse
quent payment of the second 
premium according to the terms 
of the policy, is cogent and, in
deed, after his death conclusive, 
evidence of his assent to the con
tract as expressed by the com
pany in this policy.”

Armstrong v. The Provident 
Savings Life Assurance Society. 
(Ont.) 288.

5. Contracts Induced by False 
Statements—Article 1049, Civil 
Code of Lower Canada.]—In an 
action for résiliation of two con
tracts made with a mutual life
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insurance company, and for the ! 
recovery of the moneys paid 
thereunder, it was proved to the 
satisfaction of the Court, that 
the insured had entered into tin- 
contracts in question relying on 
the truth of certain false state
ments made by the company in 
circulars and through its agents, 
the same including a table of the 
alleged minimum and maximum 
rates of premiums which would 
ever be charged ; that such state
ments were false to the knowl
edge of the officials of the com
pany ; that the insured paid cer
tain premiums greater than the 
alleged maximum rate so long as 
the same were covered by bonds 
placed to his credit by the com
pany as part profits,—but that, 
upon the rates being again 
raised considerably lie paid one 
premium under written protest 
(so as not to he without any in
surance whatever) and then 
brought action.

Held, that there had been no 
acquiesence on the part of the 
insured, who had acted in good 
faith throughout the transac
tion ; and that (in accordance 
with article 1049 of the Civil 
Code), he was entitled to recover 
all moneys paid under the con
tracts, with interest from the 
date, of payment.

Angers v. The Mutual Reserve

530

Fund Life Association P.E.) 
370.

INSURANCE (MARINE.)
Policy of R(-Insurance — 

Meaning of “Special Charges” 
—Effect of Payment by First 
Insurer as for a Total Lots.)- 
Plaintiff insured a cargo, and re
insured part of the risk with de
fendant. the policy stating that 
the latter was to Ik? liable for 
“special charges.” The vessel 
carrying the cargo'was wrecked, 
but some cattle were saved, and 
were taken to Halifax and else
where. It being found impossible 
to obtain another ship to take 
them to their destination they 
were finally sold, and the first 
insurer (the plaintiff) paid the 
principals who then aban
doned. as for a total con
structive loss. Plaintiff then 
claimed from the defendant its 
proportion of the moneys spent 
for salvage of the cattle, for 
keeping them, and for the ex
penses in connection with their 
sale.

Held, that these expenses 
came within the meaning of the 
term “special charges.”

Held, further, that the so- 
called abandonment did not 
affect defendant’s liability, as 
all the charges had then been
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incurred,—it being immaterial 
in the result whether the prin
cipals took the proceeds of the 
sale and were paid the balance 
due them by the first insurer, or 
whether the latter paid them in 
full, and then took the proceed» 
of the sale himself.

Western Assurance Company 
v. Baden Marine Insurance Co. 
(P.E.) 381.

INTENT TO PREFER.
See Insolvency, 4.

INVENTION.
See Patent.

LEX LOCI.
See Insurance (Fire), 4— 

Contract, 6.

MISE EN DEMEURE
The fact that a contract is of 

a commercial nature only avoids 
the necessity for a mise en 
demeure (i.e., the making of a 
demand for the fulfillment of 
the obligation) when the date 
for the doing of the aet in ques
tion is stated in the contract. 
Moreover, since, where a mise en 
<1 emeu re is necessary, damages 
only run from the time that the 
same is given, the mere bringing 
of an action for damages for the 
non-delivery of goods some time 
previous thereto is not such a 
mise en demeure as will entitle 
the vendee to damages, as, in 
such a case, whatever loss there 
may have been has been suffered 
before the date of the mise en 
demeure.

Goldberg v. The Dominion 
Woollen Co. (Que.) 45.

LEX FORI. MORTGAGES.
See Insurance (Fire), 4— Rights of.]—See Insurance 

Contract, 6. (Fire), 3—Companies, 6.

LICENSE non-disclosure.
See Copyright. Effect of.]— See Insurance

_____ . (Fire), 3.

MANAGER.
Appointment of.]—See Com

pany. 7.

NOTICE.
See CorYRiniiT.
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OBITER DICTA.
See Patent, 4.

PARTNERSHIP.
1. When judgment has been j 

taken against partners in their | 
firm name subsequent judgments 
may be taken against them in
dividually on a promissory note 
which they gave as collateral1 
security for the same debt.

Arnoldi v. La Banque Provin
ciale. (Ont.) 121.

2. Bank—Partnership — Two 
Accounts — Charging Personal 
Account with Partnership Over
draft.]—R. and R. had a part
nership account in a certain 
bank, and when the firm was dis
solved the ledger-keeper gave it 
credit for a balance, for which 
the partners wrote cheques. 
About the same time one of the 
partners opened a personal ac
count at the same bank, and 
when it was discovered that, 
through an error, the partner
ship account had been credited 
with about $200 too much, the 
bank, after notice, charged the 
parnership overdraft which had 
resulted from this mistake to the 
personal account of the partner 
above referred to.

Held, that the bank had no 
legal right to so charge such 
overdraft.

Richards v. The Bank of B.N. 
A. (B.C.) 198.

PATENT
1. For a Combination—Rules 

of Construction—So Infringe
ment Unless all the Elements are 
Used. J—A patent is a contract 
between the government grant
ing the same, or the public, and 
the patentee, and must be con
strued like all other contracts ; 
but when there is any doubt as 
to the true meaning of the 
patent, which expresses the in
tentions of the parties to the con
tract, it must be interpreted 
against the patentee, as the lat
ter is the stipulator.

Where a patentee, in one of 
his claims, describes the work
ing of a locking and unlocking 
device, without any specific men
tion of a hinge joint ( referred to 
in the other claims) which, in 
the opinion of the court, is one 
of the elements co-operating in 
that process, and contributing 
to the firmness of the locking, 
such hinge joint will be held to 
form part of the locking device, 
and to be included in the claim 
of the same.

The true rule, both in Canada 
and England, regarding the in
fringement of a patent for a 
combination is the same as that 
which has been firmly established
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in the United States, namely, 
that the patent is not infringed 
unless all the elements which go 
to make up the combination are 
used. In such cases it is imprac
ticable to declare that there has 
been an infringement by the tak
ing of the “pith and marrow,” 
or “the substance and essence” 
of the patent, as it is generally 
impossible to arrive at the exact 
meaning of these terms with re
ference to a particular patent.

Came v. Consolidated Car 
Heating Co. (Que.), 12.

2. Infringement of—Assignee 
Selling Artiele after Reassign
ment to Patentee—R.S.C. ch. 61, 
secs. 28 and 31.]—The words 
“puts in practice any inven
tion” as used in R.S.C. ch. 61, 
sec. 28 (which defines the acts 
which give a right of action for 
the infringement of a patent), 
should be construed so as to in
clude the act of selling “the sub
ject matter of the patent,” au
thority to restrain which by in
junction is conferred by sec. 31; 
and. in any event, the court has 
always power under such lat
ter section to restrain the sale of 
n patented artiele by one who 
has no legal right to sell it.

B.. having obtained a patent 
for a certain invention, -assigned 
the same to W. for the term of 
four months, with the option of

| purchasing the same at the end 
<>f that period. At the expira

tion of the time so fixed, W. 
elected not to buy the patent, 

i and reassigned the same to B. ; 
but he continued to sell the pat- 

j entvd articles which he had man- 
I ufactured during the four 
months in which he had been the 
assignee of the patent. B. hav
ing brought action to restrain 
such sales, it was held that, 

; while the making of the articles 
in question during the four 
months was a lawful act on the 
part of XV., yet the latter, on and 
by the reassignment bf the pat
ent to B., had divested himself 
as to the future of all rights (in
cluding the right to sell the pat
ented articles then manufac
tured) which he had acquired 

j under the previous assignment, 
I and that these rights were there- 
! by again exclusively \rested in 
B.

1 Bennett v. Wortman, (Ont.), 
51.

3. Of Invention—Effect of 
Importation and Non-manufac
ture—Section 37 of the Patent 
Act as Applied to a Process.] — 
The patentee of any invention is 
only in default for the non-man- 

I ufacture of his invention when 
j there is a demand for the same 
which he has not met, or when 

| any person wishing to use the
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same has been unable to get it at | 
a reasonable price.

Where the invention is a pro
cess the patentee complies with 
the requirements of the Patent 
Act if he is prepared to permit 
the same to be used by anyone j 
for a reasonable compensation.

In the case of an article made 
according to the patent process 
being imported, section 37 of the ; 
Patent Act only renders the pat
ent void as regards the interest 
of the person so importing the 
article or causing it to be import
ed : and importation by a licensee 
will not affect the interest of the 
owner.

Humbly v. Albright cf- Wilson, 
(Ex. Ct.), 347.

4. Of Invention — Infringe
ment — Manufacture — Expira
tion—Extension of Time—“Ob
iter Dictar’—R.S.C. 1886, ch. 61. 
sec. 37. sub-sec. 1, as Amended 
by 53 Viet. ch. 13, sec. 2.]—A 
patentee’s rights expire in two 
years from the date of the patent 
or at the end of any extension of 
time thereof, unless he has com
menced and carried on, in Can
ada. continuously, the manufac
ture of the patented article so 
that any person desiring to use 
it could obtain it or cause it to 
he made.

A patent is not kept alive (af
ter two years have expired) by

reason of the fact that the pat
entee is ready either to furnish 
the article himself or to license 
the right of using it to anyone 
desiring to use it if he has not 
commenced to manufacture in 
Canada, Barter v. Smith 
((1877), 2 Ex. C.R. 455), over
ruled on this point.

The power of extension given 
to the Commissioners of Patents 
can only be exercised once. It 
is doubtful whether this power 
can be exercised by an Acting 

I Deputy-Commissioner.
Bower v. Griffin, 463.

5. The Patent Act (R.S.C. ch. 
61, sec. 8)—55-56 Viet. ch. 24, 
sec. 1—Expiration of Patent— 
Status of a British Patent Un
der the Canadian Patent Act.] — 
According to the proper con
struction of sec. 8 of ch. 61 of 
the R.S.C. (The Patent Act), as 
amended by 55-56 Viet, ch 24, 
sec. 1, a Canadian patent expires 
upon the expiration of any for
eign patent granted for the same 
invention and in force at any 
time during the existence of the 
Canadian patent, 

j A British patent is a foreign 
patent within the meaning of the 
Canadian Patent Act.

Dominion, etc., Co. v. General 
Engineering Co., 476.
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PRACTICE AND PROCEDURE.
See Contract, 4—Promissory 

Note, 5—Foreign Judgment.

PREFERENCE.
See Companies, 6.

PRESSURE.
See Companies 6.

PRINCIPAL AND SURETY.
See Promissory Note, 5.

PRIORITY.
See Insolvency, 3..

“PROCEEDING” TO IMPEACH.
See Insolvency, 4.

PROCESS.
See Patent, 3.

PROMISSORY NOTES.
1. Liability of Incorporated 

Company for Notes Made by 
Managing Director.]—When the 
directors of an incorporated com
pany leave the conduct of the 
general business in the hands of

i a managing director or secretary, 
who accepts or makes or endorses 
such bills or notes as he sees fit. 
recording such transactions in 
the books of the company which 
are examined by its auditors, it 
will be inferred (even when there 
is a by-law to the effect that pro
missory notes shall be signed by 
the president and the secretary 
or managing director) that such 
secretary or managing director 
was duly authorized to make 

! promissory notes on behalf of 
the company ; and any such notes 
so made and used by him in the 
ordinary course of business will 

! bind the company.
The Imperial Bank v. The 

Farmers Trading Co. (Man.), 
27.

1 2. Material Alteration by
I Holder — Subsequent Cancella
tion Thereof—Effect on Renewal 
Note — Sureties. ] —When the 
holder of a promissory note 
( some of the makers of which 
are sureties for the others) in
serts the words “jointly and sev
erally,’’ in order to establish a 
liability of that nature, such ad
dition is a material alteration 
which avoids the note : And the 
fact that the holder subsequently 
strikes out the words so inserted 
will not render the note enforce
able a gains v the makers, even 
though they did not know of the
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addition until after the same had 
been struck out.

A note given in renewal of one 
which has been dealt with as 
above mentioned cannot he en
forced, since, as the original note 
is avoided, there is no considera
tion for the one given in renewal 
thereof.

When the holder of a promis
sory note is aware that some of 
the makers thereof are sureties 
for the others, his acceptance of 
a renewal note not signed by one 
of the sureties discharges the 
other sureties.

When judgment has been tak
en against partners in their firm 
name, subsequent judgments 
may be taken against them in
dividually on a promissory note 
which they gave as collateral se
curity for the same debt.

Arnoldi et al. v. La Banque 
Provinciale (Ont.), 121.

3. Liability of Stranger En
dorsing—Bills of Exchange Act, 
1890 (45-46 Viet. ch. 61), tec. 56 
—■ ‘ A val ’ ’—Cha ttel Mortgage— 
( 'onsiderat ion—R.S.O. ( 1897 ), 
ch. 148, secs. 2, 4. 5, 8 and 38.) — 
W.M. requested G.M. to endorse 
his (W.M.’s) note, which G.M. 
did, being given as security for 
such endorsement a chattel mort
gage on W.M.’s stock in trade. 
The note was signed by W.M., 
and was made payable to the or

der of the Molsons Bank ; G.M. 
then endorsed it, and W.M. got 
it discounted at the Molsons 
Bank, at whose instance it was 
subsequently protested for non
payment. A few days after pro
test G.M. paid the amount due 
on the note, and took possession 
under his mortgage, and about 
two weeks later W.M. assigned 
for the general benefit of his 
creditors. Upon action being 
brought by the assignee to set 
aside the chattel mortgage as 
fraudulent and void, it was con
tended, inter alia, that G.M. had 
never incurred any liability by 
endorsing the note in question 
because it was not made payable 
to him but to the Molsons Bank, 
and was never endorsed by the 
payee.

Ifeld, that G.M. was liable on 
"he note as an endorser by virtue 
of tIn- Kills of Exchange Act, 
1890 ( 45-61 Viet. ch. 46), sec. 
56.

Held, further, that the re
quirement of R.S.O. (1897). eh. 
148. sec. 8, that a chattel mort
gage shall set forth the consid
eration, had been sufficiently sat
isfied by setting out therein the 
note itself, and declaring that 
the endorsement thereof was the 
consideration—it not being ne
cessary to state in the mortgage 
the legal efleet of the facts set 
out.

Robinson v. Mann (S.C.). 128.
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4. Notice of Dishonour—Suffi
ciency of—Husband and Wife.) 
—On the day after a promissory 
note fell due, notice was sent to I 
one of the endorsers thereof in 
the following terms :—“Dear 
Sir : I beg to advise you that Mr. 
T. C. L.’s note for $3,500 in your 
favour and endorsed by yourself 
and wife, and hold by our estate, 
was due yesterday. As I have 
not received renewal, will you 
kindly see that same is forward
ed with cheque for discount, as 
there is no surplus on hand.” | 
Held, that this letter was a suffi
cient notice of dishonour both to 
the endorser to whom it was ad
dressed. and also to his wife, as 
the evidence showed that he was 
her agent in the transaction.

Counsell v. Livingston et al. 
(Ont.). 244.

5. Principal and Surety—Ef
fect of Giving Time—King’s 
Bench Act (Man., 58-59 Viet. ch. 
6), sec. 39, sub-sec. 14.]—Defen
dant and G.II.C. made a promis
sory note for $3,500, payable to 
the order of D.M.B., by whom it 
was endorsed over to the plain
tiffs, who discounted the same at 
their bank, and gave the pro
ceeds to D.M.B., who used them 
as agreed. It had been arranged 
between defendant, O.H.C., and 
D.M.B., that each should pay 
one-third of the amount of the

note, but this was unknown to 
plaintiffs until shortly before the 
note fell due. Defendant then 
paid one-third by accepting a 
draft for that amount drawn on 
him by plaintiffs, who had re
fused to accept his cheque for 
the same sum marked “in full 
of note $3,500.” At the same 
time, D.M.B. gave plaintiff his 
note for $2,000, and money suffi
cient (with what defendant had 
paid) to retire the original note. 
D.M.B.’s note for $2,000 was re
newed several times, and was fin
ally paid by plaintiffs, who sub
sequently sued defendant for the 
balance due on his note for $3,- 
500. which they had kept. De
fendant set up the defence that 
he was only a surety, and that he 
was released by the fact that the 
plaintiffs had given time to G.H. 
C. and D.M.B.

Held, that even if defendant 
was a surety he would only be re
leased from liability on the note 
upon proving that he had been 
prejudiced by the giving of time, 
and this he had failed to do.

The prejudice required to sat
isfy the King’s Bench Act (Man. 
58-59 Viet. ch. 6), sec. 39, sub
sec. 14, must be such pecuniary 
loss or damage as is the reason
ably direct and natural result of 
the creditor having given the ex
tension of time. The fact that 
defendant, relying upon D.M.
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B. s statement that he had paid 
the note paid him certain sums 
of money which lie might other
wise have withheld, did not bring 
him within this rule.

Rlackuood v. Percival (Man.), 
332.

fi. insolvency of Endorser— 
Right of Curator to Waive Pro
test.]—An endorser of a promis
sory note who, before the matur
ity of the same becomes insolv
ent, is nevertheless entitled to 
protest as required by section 51 
of the Bills of Exchange Act, 
1890, and the curator to the in
solvent estate has no power to i 
waive protest, that being a right 
attaching to the insolvent per
sonally. If, therefore, the cura
tor undertakes to waive protest 
of his own accord, the holder of ! 
the note will lose his recourse 
against the endorser.

Dunenberg et al. v. Mendel 
sohn et al. (P.E.), 353.

PROMOTING.
See Company, 4.

PROPERTY.
Passing of.]—Sec Execution ; 

Banking,

PROTEST.
Right of Curator to Waive— 

Promissory Note—Insolvency of 
Endorser.]—An endorser of a 
promissory note who, before the 
maturity of same becomes insol
vent. is nevertheless entitled to 
protest as required by section 51 
of the Bills of Exchange Act, 
1890, and the curator to the in
solvent estate has no power to 
waive protest, that being a right 
attaching to the insolvent per
sonally. If, therefore, the cura
tor undertakes to waive protest 
of his own accord, the holder of 
the note will 'lose his recourse 
against the endorser.

Dunenberg et al. v. Mendel- 
; soh n et al. (P.Q.), 353.

QUANTUM MERUIT.
See Contract, 1.

PROOF.
See Trade Name, 2—Trade 

Mark. 2.

PROOF OF LOSS.
See Insurance (Guarantee).

RAILWAY COMPANY.
Railway Company—Sparks 

From Locomotive—Liability for 
Damage.]—A railway company, 
authorized by statute to run loco
motive engines along its line, is 
not, in the absence of proof of
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negligence, responsible for dam
age caused by sparks emitted 
from one of its locomotives 
which is properly managed and 
equipped, and is being used in 
the ordinary manner.

Judgment of the Court of 
Queen’s Bench for Lower Can
ada (Appeal Side) reversed.

The ('. /'. A'. Ry. Co. v. Roy 
(P.C.), 210.

RECEIPT.
Conditional. ] —See Insurance 

(Life), 3.
Interim, j—See Insurance 

(Fire), 5.

RE-INSURANCE.
Policy of.]—See Insurance 

(Marine).

SALE BY PLEDGEE.
See Banking, 5.

SALE UNDER EXECUTION.
See Insolvency, 3.

SALE OF GOODS.
1. Commercial Contract—Im

plied Cancellation of First 
Agreement—Mise en Demeure.] 
—Where a contract for the sale

of goods stipulated that on one 
part the delivery thereof, and on 
the other the payment therefor, 
should be made at certain speci
fied dates, and it appeared that 
the vendor had not been ready 
to deliver at the time agreed up
on, that the vendee had then 
taken no action, but had subse
quently demanded and received 
delivery of smaller orders, and 
that the vendor had treated this, 
in his books, as a cancellation of 
the original contract, it was held 
on the evidence (there being no 
allegation that the vendee had 
tendered, or even that he had 
been able to pay the amount due 
on the first contract at the time 
named) that the contract had 
been rescinded by the conduct 
and acts of the parties.

The fact that a contract is of 
a commercial nature only avoids 
the necessity for’a mise en de
meure ( i.e., the making of a de
mand for the fulfillment of the 
obligation) when the date for 
the doing of the act in. question 
is stated in the contract. More
over, since, where a mise en de
meure is necessary, damages only 
run from the time that the same 
is given, the mere bringing of an 
action for damages for the non
delivery of goods sometime pre
vious thereto is not such a mise 
en demeure as will entitle the 
vendee to damages, as, in such a
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case, whatever loss there may I 
have been has been suffered be
fore the date of the mise en de
meure.

Goldberg, v. The .Dominion ] 
Woollen Co. (Que.), 45.

2. Contract—Sale of Goods bg 
Sample — Warranty — Wart -1 
house Receipts—Agency.]—A 
hank ad' anced money upon the 
promissory notes of a cold stor
age firm, endorsed by M., one of 
the members of the firm, ware
house receipts for goods deposit
ed by M. with his firm being 
taken as security for his endorsa- 
tions. The cold storage company I 
bought eggs with the monies so j 
obtained, and warehoused them : 
in the name of M., receipts be- j 
ing issued to him. The firm be-j 
coming financially embarrassed, 
the manager of the bank checked 
over the goods then in the ware
house, and instructed O’R., the 
other partner, to sell them and to 
pay the proceeds of such sales in
to the bank, which was duly 
done. One of the purchasers 
having brought an action for 
damages caused by breach of 
warranty regarding the condi
tion of the eggs, the bank con
tended that it had not been the 
vendor. Held, that since the 
bank had, in fact, had the con
trol over the goods, their title not 
being disputed, it was immater

ial whether or not the warehouse 
receipts upon which the title was 
based were such as would have 
proved good against all comers.

Held, further, that the ar
rangement between the local 
manager of the bank and O’R. 
virtually constituted the latter 
the agent of the bank for the sale 
of the goods, no ratification by 

I the head office being necessary ; 
and that, therefore, the hank was 

I liable for the breach of the im
plied warranty which, it ap- 

i peared, was given by O’R., so 
1 acting as its agent.

Saunders v. The Ontario Bank 
(Ont.), 5ti.

SAMPLE.

Sale of Goods by.]—See Sale 
of Goods, 2.

SEAWORTHINESS.

Implied Warranty of.]—See 
Carriers—Bill of Lading.

SHAREHOLDERS

Satisfaction by.]—See Com-
1 PANY, 6.

Sanction for payments.]—See 
Company, 7.
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SHERIFF.

See Insolvency, 3.

DIOFST.

SPECIAL CHARGES.

See Insurance (Marine).

STATUTES.
U.S.C. ch. til, secs. 28 and 31
..................................................51
R.S.C. ch. til, sec. 8...........476
14 Oeo. III., ch. 48............. 54
C.C., P.E., Articles 85 and 8li

.................................................71-70
C.C.P., P.E.. Articles 85, 04, 

129, 1164, 1173, 1175 'and 1176 
....................................... 71

52 Viet. (P.E.), ch. 48........ 71
C.C., P.tj.. Article 1571.. 104 
45-46 Viet. (D.) ch. 61 (The

Bills of Exchange Act), sec. 56
................................................... 128

R.S.O. ch. 148, sees. 2, 4, 5, 8 
and 38 ...................................... 128 !

53 Viet. (D.), ch. 31 (The
Bank Act), see. 74, anh-sec. 2, as 
amended .................................. 201

R.S., B.C., 1897, chs. 86 and
87............................................. 2 Is

53 Viet. (D.) eh. 31 (The
Bank Act), sec. 80 ............... 248

53 Vic. (IX), ch. 13, sec. 2. .
....................................................463

53 Viet. (D.l, ch. 31, sees 73 
and 78 as amended by 63-64 Viet, 
chs. 26 and 27 (Rank Act). .506

58-59 Viet. (Man. i, eh. 6, sec.
39, suh-sec. 14.........................332

R.S.C. 1886, eh. 61 (The Pat
ent Act) ....................... 347, 463

C.C., P.E., Article 1049. .370 
The B.N.A. Act, secs. 91 and

92 .............................................. 399
R.S.N s . 1 !«iii ch. 145, s. c i.

sub-secs. 1 and 2....................481
R.S.N.S., 1900, ch. 147....490 
Imp. 39-40 Viet., ch. 36, sec.

162............................................ 417
Imp. 5-6 Viet. ch. 45, secs. 17,

18, 19 ........................................117
R.S.O. (1897), ch. 147, sec.

22 (1) ..................................... 432
R.S.O. (1897), ch. 191, secs.

47 and 48 ................................452
55-56 Viet. ch. 24, sec. 1. .476

STATUS OF BRITISH PATENT
See Patent, 5.

SURETIES.
Si i Promissory Notes, 2, 5.

TIME.
Effect of (tiring.]—Sec Pro

missory Note, 5.

TAX.
See Insurance iFire), 7.
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TOWING CONTRACT.
See Contract.

TRADEMARK.

1. Descriptive Letters—Regis-1 
tration—Secondary Meaning— | 
Proof of Acquisition—Fraud— 
Deception.]—The letters C.A.P., 
standing for the words “cream 
acid phosphates,” being descrip
tive merely, are not the proper 
subject of a trademark, and re
gistration of them as a trade
mark, under the Trade Mark and 
Design Act. will not give a right 
to the conclusive use of them.

Partlo v. Todd (1888), 17 S.C. 
R. 196, followed.

Words or letters which are pri
marily merely descriptive may 
come to have in the trade a sec
ondary meaning signifying to 
persons dealing in the articles 
described that when branded 
with such words or letters the ar
ticles are of the manufacture of 
a particular person.

But where the plaintiffs used 
the letters C.A.P., standing for 
“cream acid phosphates,” in 
connection with acid phosphates 
manufactured by them, and the 
defendants used the same letters, 
signifying “calcium acid phos
phates.” in connection with acid 
phosphates manufactured by 
them, and prominently stated

stated thereon to Is* manufac
tured by them and the evidence 
did not show that there was 
on the part of the de
fendants any fraud, oi any 
intention of appropriating any 
part of the plaintiff’s trade, 
or that any purchaser or person 
invited to purchase was deceived 
or misled, or that the letters have 
come to mean in the trade, acid 
phosphates of the’ plaintiffs 
manufacture:

Held, that the plaintiffs could 
not complain of the use of the 
letters by the defendants.

Reddaway v. Banham (1896), 
A C. 199. ai ied.

Provider 'hemical Works v. 
Canada C rmical Manufactur
ing Co it.), 63.

N.B tie above decision was
revet by the Court of Appeal.

2. Infringement—Use of-Cor
porate Name—Proof of Intent.] 
—“The Boston Rubber Shoe 
Company” registered its name 
as a trade mark in Canada about 
a year after “The Boston Rub
ber Company of Montreal, 
Ltd.,” had obtained incorpora
tion as such. In an action 
brought by the former company 
to restrain the latter from using 
what was, in effect, its corporate 
namp upon its goods (which were 
of the same nature as those man
ufactured and sold by the plain
tiff company), it was held that
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no such injunction could be 
granted, and that there was no 
infringement unless the evidence 
satisfied the court that such 
name had been chosen by the de
fendant company for the pur
pose of using it in order to ob
tain some advantage from the re
putation which the plaintiff 
company's goods had acquired 
under a somewhat similar name, 
or that, subsequently, defendant 
company had used its corporate 
name fraudulently or in bad 
faith in connection with the sale 
of its goods.

The Boston Rubber Shoe Co. 
v. The Boston Rubber Co. of 
Montreal (Ex. Ct), 217.

On appeal to the Supreme 
Court of Canada this judgment 
was reversed, it being held that 
the use made by defendant com
pany of its corporate name wasj 
an infringement of plaintiff 
company’s registered trade mark 
and was such as would lead pur
chasers of defendant’s goods to 
believe that they were buying 
those made by plaintiffs, and 
that plaintiff company was 
therefore entitled to the injunc
tion demanded.

The Boston Rubber Shoe Co. 
v. The Boston Rubber Co. of\ 
Montreal (S.C.), 317.

3. Infringement of—“Cale
donia Water”—“Water from\

iCaledonia Springs,,—“Water 
• from Sew Springs at Cale
donia.' ’J—The plaintiffs had 
been for many years the owners 
of certain mineral springs, the 
waters from which had been on 
the market for years, and. owing 
entirely to the enterprise of and 
expenditure by the plaintiffs, 
had become widely used, medi- 
cianally and as a beverage. They 
had registered a trademark con
taining, among other things, the 
words “Caledonia Water” and 
“Caledonia Mineral Water.” 
The springs were situated on lot 
number 20 in the first concession 
of the township of Cale
donia, and, long ago, and be
fore the plaintiffs acquired 
them, were known by the name 
of Caledonia Springs; about the 
springs a village known as “Cal
edonia Springs” had grown up. 
In 1876 the plaintiff company 
was incorporated, acquired the 
land on which the springs and a 
hotel known as the Caledonia 
Springs Hotel are situated, and 
has since been carrying on the 
hotel business and that of selling 
the mineral water. In 1898, L. 
& Co., who had acquired a pro
perty adjoining to the plaintiffs’ 
land, discovered thereon two 
springs of mineral water, having 
medicinal qualities, and com
posed of many of the ingredients 
found in the water produced by



DÏOFST. 553

the plaintiffs' springs. This 
water L. & Co. supplied to their 
agents. Wilson and Tune & Co., 
who bottled and sold it, using 
bottles similar in size and shape 
to those used by the plaintiffs, 
and designating the water as, 
“Caledonia Water,” “Water 
from the New Springs at Cale
donia.”

Held, (Moss C.J.O., dissent
ing), that the defendants could 
not be enjoined from using the 
word “Caledonia” in designat
ing the water used by them.

Grand Hotel Co. v. Wilson,\ 
434.

TRADE NAME
1. Place of Manufacture— 

Common Law Right.]—A manu
facturer, whose goods are gener
ally known to the public by a 
certain name, has a common law 
right, apart from the Trade 
Mark Act, for protection against 
a competitor who uses the same 
or some similar name in such a 
manner that the ordinary pur
chaser is liable to think that his 
goods are made by the manufac
turer to whose goods the word or 
words composing the name ori
ginally applied.

This right extends to the use 
of the name of the place where 
the goods are made when the 
same has always been used in 
connection with them. The beer

manufactured by the plaintiff 
company was always known as 
“Milwaukee” beer, and an in
junction was therefore granted 
restraining the defendants from 
advertising their beer (which 
was made elsewhere) as “Mil
waukee” beer.

The Pabst Brewing Co. \. II. 
A. Ekcrs and the Canadian 
Breweries, Limited. (Que.), 38.

2. But, on appeal, it was held 
by the Court of Review (revers
ing the above judgment given at 
the trial) that a manufacturer, 
whose goods are generally known 
to the public by a certain name, 
has a common law right to pro
tection against a competitor us
ing the same oç some similar 
name only upon making proof 
either of fraud or deception as 
regards such use. and of preju
dice resulting therefrom.

And where the alleged in
fringement has extended over a 
number of years, the fact that 
there is no proof of anyone hav
ing been deceived during that 
period is very material.

The Pabst Brewing Co. v. II. 
A. Ekcrs and the Canadian 
Breweries, Limited (Que.), 295.

TRANSFER OF RIGHTS.
Under Fire Insurance Policy 

—Signification of.]—See Insvr 
ance (Fire), 2.
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Si

VIS MAJOR.

Towing Contract—Quantum 
Meruit.]—When a tug contracts 
to tow a stranded vessel, but is 
prevented from actually doing so 
by stress of weather and by ice, 
nothing will be allowed for the 
work done in attempting to reach 
the vessel, when the evidence 
shows that by the exercise of due 
diligence the master of the tug 
might have informed himself 
that it would be impossible to 
effect a passage by the route at
tempted.

The Donnelly Salvage and 
Wrecking Co. v. Turner (Ont.), 
32.

WAREHOUSE RECEIPTS.

1. Contract—Sale of Goods by 
Sample — Warranty — Ware
house Receipts — Agency.]—A 
bank advanced money upon the 
promissory notes of a cold stor
age firm, endorsed by M., one of 
the members of the firm, ware
house receipts for goods depos
ited by M. with his firm being 
taken as security for his endors- 
ations. The cold storage com
pany bought eggs with the mon
ies so obtained, and warehoused 
them in the name of M.. receipts 
being issued to him. The firm 
becoming financially embar

rassed, the manager of the bank 
checked over the goods then in 
the warehouse, and instructed 
O’R., the other partner, to sell 
them and to pay the proceeds of 
such sales into the bank, which 
was duly done. One of the pur
chasers having brought an action 
for damages caused by breach of 
warranty regarding the condi
tion of the eggs, the bank con
tended that it had not been the 
vendor.

Held, that since the bank 
had, in fact, had the con
trol over the goods, their title 
not being disputed, it was imma
terial whether or not the ware
house receipts upon which the 
title was based were such as 
would have proved good against 
all comers.

Held, further,. that the ar
rangement between the local 
manager of the bank and O’R. 
virtually constituted the latter 
the agent of the bank for the sale 
of the goods, no ratification by 
the head office being necessary ; 
apd that, therefore, the bank was 
liable for the breach of the im
plied warranty which, it ap
peared, was given by O’R., so 

| acting as its agent.
Saunders v. The Ontario Hank 

f Ont.), 56.

2. Sec Banking, 5.

S

at
I>
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WARRANTY.
Implied.]—See Contract, 3— 

Sale of Goods, 2.

WARRANTIES AND REPRE
SENTATIONS.

Sec Fire Insurance, 8.

WINDING-UP.
1. Company — Petition for\ 

Winding-up Order—Service of 
Demand for Payment.]—Thej 
demand for payment of a debt 
due, the neglect to comply with 
which is proof of insolvency, un-

129 The Wm.l- 
ing-up Act), sec. 6, is a formal 
demand in writing, duly served ; 
on the company. The service of 
a specially endorsed writ of sum
mons does not meet these require
ments, not being a demand, but 
only a notice that certain pro
ceedings will be taken if the 
amount thereby claimed is not 
paid within eight days.

It is a condition essential to 
the making of a winding-up or
der that the company shall have 
had the four days’ notice of the 
application given by R.S.C., ch. 
129, sec. 8.

Re Abbott-Mitchell Iron & 
Steel Co. (Ont.), 23.

2. Assignee Becoming Liquid
ator—Bond for Performance of 
Dut ies—L lability T h e re under.] 
—H. was the assignee of the es
tate of an incorporated company

under an assignment made by 
virtue of the Assignments and 
Preferences Act (Ontario). 
Winding-up proceedings were 
subsequently taken, and II. was 
then appointed liquidator, and 
the appellants in this case en
tered into a bond conditioned on 
the due performance by II. of 
his duties of liquidator. II. mis
appropriated certain monies 
which were in his hands as as
signee at the date of the wind
ing-up order, and which, by the 
terms of such order, he should 
have paid over to the liquidator. 
Held, that those executing the 
bond were liable for such monies.

Held, further, that the appel
lants could not now object to the 
jurisdiction of the court to make 
the various orders in the wind
ing-up proceedings (which were 

! recited in the bond itself), or to 
question the validity of the ap- 

; pointaient of II. as liquidator.
Held, further, that the appel

lants were entitled to bring this 
appeal from the order of the 
Master, fixing the amount of 
their liability under the bond.

In re Army & Nary Clothing 
Co. (Ont.). 149.

WORDS AND PHRASES.
‘*Caledonia Water.**]—See 

Trade Mark, 3.
“Value of the Property In

sured.**]—Sec Fire Insurance, 
8.


