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DOMINION LAW REPORTS

Re GRAY. Re HABEAS CORPUS. CAN.
Supreme Court of Canada, Fitzpatrick, C.J., Davie*, Idington, Duff, Anglin a r>

and Brodeur, JJ. July 18, 1918.

Constitutional law (| I D—82)—Powers of Dominion Parliament—
Delegated authority—War Measures Act, 1914—Validity of 
orders-in-council cancelling exemptions under Military 
Service Act, 1917.

The Parliament of Canada had power under the ambit of authority 
conferred upon it by the British North America Act to delegate to the 
Governor-in-council power to make from time to time such orders and regu
lations as he may by reason of the existence of real or ap/trehended war, in
vasion or insurrection deem necessary or advisable as provided by the War 
Measures Act, 1914. These delegated powers are declared not to be 
limited or affected by s. 13 (5) of the Military Sendee Act, 1917, and are 
wide enough to include the orders-in-council of April 20, 1918, cancelling 
the exemptions granted under the Military Sendee Act.

[Re Lewis, 41 D.L.R. 1, referred to.]

Application by way of habeas corpus for the discharge of Statement, 
applicant from military service and custody and for a declaration 
that the orders-in-council cancelling the exemptions under the 
Military Service Act, 1917 are ultra vires. Application refused.

F. H. Chrysler, K.C., and Geoffrion, K.C., for application.
E. L. Newcombe, K.C., contra.
Fitzpatrick, C.J.:—I have no doubt respecting the right of Fitspetrick.cj 

this court to entertain the present application for a writ of habeas 
corpus. Indeed, in any case of an application for this writ which, 
as is said in Maitland’s Constitutional History of England, “is 
unquestionably the first security of civil liberty,” this court, the 
court of last resort in the country, would not willingly admit any 
doubt of its authority to grant to any of his Majesty’s subjects the 
protection which the writ affords.

The facts out of which these proceedings arise are fully set out 
by Anglin, J., in the reasons for judgment which he has delivered.
In these I concur. But, in view of the importance of the question 
involved, I desire to add a few words of my own to emphasize my 
view of the points raised.

The sole question for determination is whether there was 
authority for the order-in-council of April 20, 1918, cancelling the 
petitioner’s exemption from military service, granted under the 

1—42 D.L.R.
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provision of the Act respecting military service, passed in the year 
1917.

Parliament, after the declaration of war, passed the War 
Measures Act, 1914, to confer upon the Governor-in-council cer- 

Fitspetnck.c.j. tain powers. S. 6 of the Act provides that:—
The Governor-in-council shall have power to do and authorize such 

acte and things, and to make from time to time suck orders and regulations, as 
he may by reason of the existence of real or apjtrehended tear, invasion or insur
rection, deem necessary or advisable for the security, defence, peace, order and 
welfare of Canada; and for greater certainty, but not so as to restrict the 
generality of the foregoing terms, it is hereby declared that the powers of the 
Governor-in-council shall extend to all matters coming within the classes of 
subjects hereinafter enumerated, that is to say: (a) censorship and the control 
and suppression of publications, writings, maps, plans, photographs, com
munications and means of communications; (b) arrest, detension, exclusion 
and deportation; (c) control of the harbours, jxjrts, and territorial waters of 
Canada and the movements of vessels; (d) transportation by land, air, or 
water, and the control of the transport of persons and things; (e) trading, 
exportation, importation, production and manufacture; (f) appropriation, 
control, forfeiture and disposition of property and of the use thereof.

2. All orders and regulations made under this section shall have the force 
of law and shall be enforced in such manner and by such courts, officers and 
authorities as the Governor-in-council may prescribe, and may be varied, extended 
or revoked by any subsequent order or regulation; but if any order or regula
tion is varied, extended or revoked, neither the previous operation thereof 
nor anything duly done thereunder, shall be affected thereby, nor shall any 
right, privilege, obligation or liability acquired, accrued, accruing or incurred 
thereunder be affected by such variation.

The practice of authorizing administrative bodies to make 
regulations to carry out the object of an Act, instead of setting out 
all the details in the Act itself, is well known and its legality is 
unquestioned. But it is said that the power to make such regula
tions could not constitutionally l>e granted to such an extent as to 
enable the express provisions of a statute to be amended or repealed; 
that under the constitution parliament alone is to make laws, the 
Govemor-in-council to execute them, and the court to interpret 
them; that it follows that no one of these fundamental branches 
of government can constitutionally either delegate or accept the 
functions of any other branch.

In view of Rex v. Halliday, [1917] A.C. 260,1 do not think this 
broad proposition can be maintained. Parliament cannot, indeed, 
abdicate its functions, but within reasonable limits at any rate it 
can delegate its powers to the executive government. Such powers 
must necessarily be subject to determination at any time by
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parliament, and needless to say the acts of the executive, under 
its delegated authority, must fall within the ambit of the legis
lative pronouncement by which its authority is measured.

It is true that Lord Dunedin, in the case referred to, said: 
“The British constitution has entrusted to the two Houses of 
Parliament, subject to the assent of the King, an absolute power 
untrammelled by any written instrument, obedience to which may 
be compelled by some judicial body.” That, undoubtedly, is not 
the case in this country, which has its constitution founded in the 
Imperial statute, the British North America Act, 1807. I can
not, however, find anything in that Constitutional Act which, so 
far as material to the question now under consideration, would 
impose any limitation on the authority of the Parliament of Canada 
to which the Imperial Parliament is not subject.

The language of section 6 is admittedly broad enough to cover 
power to make regulations for the raising of military forces. That 
power is directly covered by the words “security, defence, peace, 
order and welfare.'' As Lord Halsbury said in Rex v. Riel, 10 App. 
Cas. 675: “These words are apt to authorize the utmost discretion 
of enactment for the attainment of the objects pointed to.”

But it is said that the enumeration of several matters in s. 6 
of the War Measures Act limits the effect of the general power 
conferred. The answer to this objection, as urged by Mr. New- 
combe, would appear to be: (1) that the statute itself expressly 
provides otherwise; and (2) that the reason for introducing 
specifications was that those specified subjects were more or less 
remote from those which were connected with the war, and it was 
therefore thought expedient to declare explicitly that the legis
lative power of the government could go even thus far. The 
decisions of the Judicial Committee of the Privy Council, under 
s. 91 of the British North America Act, upon similar language 
exclude such limited interpretation. (See Lefroy, p. 119.)

It was also urged, at the argument, that the powers conferred 
by s. 6 were not intended to authorize the Governor-in-council to 
legislate inconsistently with any existing statute, and particularly 
not so as to take away a right (the right of exemption) acquired 
under a statute. Here, again, Mr. Newcombe’s answer appears 
to be conclusive. There is no difference between statute law and 
common law, and consequently if effect is given to that point the
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government would be denied any power to amend the law as a war 
measure, no matter how urgent or necessary that might be for 
public safety. Such an interpretation seems absurd and impos
sible. It seems to me obvious that parliament intended, as the 
language used implies, to clothe the executive with the widest 
powers in time of danger. Taken literally, the language of the 
section contains unlimited powers. Parliament expressly enacted 
that, when need arises, the executive may for the common defence 
make such orders and regulations as they may deem necessary or 
advisable for the security, peace, order, and welfare of Canada. 
The enlightened men who framed that section, and the members 
of parliament who adopted it, were providing for a very great 
emergency, and they must be understood to have employed words 
in their natural sense, and to have intended what they have said. 
There is no doubt, in my opinion, that the regulation in question 
was passed to provide for the security and welfare of Canada and 
it is therefore inlra vires of the statute under which it purports to 
be made.

Now, I want to add a few observations. In August, 1914, the 
Empire was at war. De jure and de facto Canada and all the 
British dependencies were at war. There can be no doubt as to 
the individual liability at that time of all the male population of 
Canada between the ages of 18 and 60 for military service. It is 
so expressly declared by s. 10 of the Militia Act, c. 41, R.S.C. 1906. 
By s. 25 of the same Act, the Governor-in-council is authorized to 
make regulations for the enrolment of persons liable for military 
service. That Act is merely a re-enactment with amendments of 
the Militia Act passed in 1868, immediately after Confederation— 
31 Viet. c. 40. S. 69 of the Militia Act authorizes the Governor- 
in-council to place the militia on active service anywhere in Canada, 
and also beyond Canada, for the defence thereof. Of course, it is 
unnecessary to add that so long as Canada remains a part of the 
British Empire, the defence thereof may depend, as suggested by 
Sir Louis Davies, in the course of the argument, on the success of 
the military and naval operations carried on far beyond its borders.

The main departure from the pro usions of the Militia Act 
which the Military Service Act, 1917, was intended to introduce, 
is to be found in the recital in the latter Act that:—

By reason of the large number of men who have already left agricultural 
and industrial pursuits in Canada to join such Expeditionary Force as volun-
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leers, and of the necessity of sustaining under such conditions the productivity 
of the Dominion, it is expedient to secure the men still required, not by ballot 
as provided in the Militia Act, but by selective draft.

When, in April of this year, the government came to the con
clusion that it was necessary to cancel the exemptions granted 
under the Military Service Act of 1917, the effect of the order-in- 
council was really nothing but a return to the status under the 
Militia Act in force since Confederation, by which all are liable 
for service with the variations in the order of their calling out 
introduced by the Act of 1917.

There are obvious objections of a political character to the 
practice of executive legislation in this country l>ecause of local 
conditions. But these objections should have been urged when 
the regulations were submitted to parliament for its approval, or 
better still when the War Measures Act was being discussed. 
Parliament was the delegating authority, and it was for that body 
to put any limitations on the power conferred upon the executive. 
I am not aware that the authority to pass these regulations was 
questioned by a vote in either house. Our legislators wrere no 
doubt impressed in the hour of peril with the conviction that the 
safety of the country is the supreme law against which no other 
law can prevail. It is our clear duty to give effect to their patriotic 
intention.

Davies, J.:—I concur with Anglin, J.
Idington, J. (dissenting) :—The question raised herein is of a 

somewhat remarkable character.
In a brief session of the Dominion Parliament held in August, 

1914, as a result of the declaration of war between the British 
Empire and Germany the War Measures Act, 1914, was duly 
passed and assented to on the 22nd of said month of August.

8. 6 (1) is as follows:—(See judgment of Fitzpatrick, C.J.)
Besides the sub-section 1 just quoted there was a sub-s. 2 which 

declared that all orders and regulations made under the said sec
tion should have the force of law, enforcible in such manner and 
by such courts, officers and authorities as the Governor-in-council 
might prescrite, and provided for variations and revocations by 
any subsequent order or regulation and then proceeded:—

But if any order or regulation is varied, extended or revoked, neither the 
previous operation thereof nor anything duly done thereunder shall be affected 
thereby, nor shall any right, privilege, obligation or liability acquired, accrued, 
accruing or incurred thereunder be affected by such variation, extension or 
revocation.
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The Militia Act by its many provisions gave a much wider 
scope for the operations of a government to be carried on by 
orders-in-council than the above quotation from the said s. 6 of 
the War Measures Act indicates.

Moreover, there were in the latter Act itself three other sections 
which gave unusual powers to the government each of which 
obviously furnished scope for the possible and indeed probable 
exercise of some such power as conferred by s. 6 thereof.

All these and possibly cognate subjects by way of irrelevant 
details would give ample scope for the operation of the powers 
conferred by said s. G beyond those somewhat crudely indicated 
in its s.s. (a), (6), (r), (d), (c) and (J) in sub-s. 1 thereof.

And I have not a shadow of doubt that its widest conceivable 
operation within the minds of the legislators concerned was con
fined to subserving the purposes I have suggested. And I agree 
with such conception.

If any doubt could have existed relative to the scope of power 
conferred thereby it must have been regarding some minor details.

For the law relevant to government by order-in-council so far 
as directly connected with the war stood so till the session of 1917 
when the Military Service Act was enacted in consequence of it 
being discovered that the Militia Act as it then stood providing for 
drafting men by ballot might operate to the detriment of agricul
tural and industrial pursuits, and hence it was necessary to recon
cile the imperative demands for more men with a system of con
scription that might not press unduly upon the productive capaci
ties of the Dominion.

Hence that Act was passed after reciting many reasons 
therefor of which the last was as follows:—

And whereas by reason of the large number of men who have already 
left agricult ural and industrial pursuits in Canada to join such Expeditionary 
Force as volunteers, and of the necessity of sustaining under such conditions 
the productivity of the Dominion, it is expedient to secure the men still 
required, not by ballot as provider! in the Militia Act, but by selective draft.

That Act was as clearly intended to be an absolute and para
mount code for carrying out its provisions in the way therein 
indicated and provided as anything which can be described of 
in the English language.

Local tribunals, appeal tribunals, and a central appeal judge 
were provided thereby and powers were again conferred upon the
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Govemor-in-council to make regulations to secure the full effective 
and expeditious operation and enforcement of the Act.

The applicant Gray is a young farmer, unmarried, and a 
homesteader on land in Nipissing wherein he had done such settle
ment duties that he has some 30 acres in crop and no one to help 
him, and upon an appeal founded upon that situation, under the 
said Act, the local tribunal did not allow his claim for exemption, 
but upon an appeal taken to the appeal tribunal his claim was 
allowed, and at this moment he thereby stands exempt under said 
Military Service Act.

An appeal was taken by the military authorities to the central 
appeal judge.

Pending that appeal, he has been, without his case having 
been disposed of by due process of law, seized and tried as an 
offender against neither the Militia Act, the Military Service Act, 
nor any other statute of his country unless he falls within an order- 
in-council dated April 20 last and alleged to have been passed by 
virtue of the said s. 6 of the War Measures Act, 1914, which it is 
strongly argued before us overrides all the enactments in and 
regulations made under the Military Service Act to which I have 
adverted.

Reliance for such contention so far as I can understand the 
argument, is based solely upon the powers conferred by s. 6 of the 
War Measures Act of 1917, “to make from time to time such 
orders and regulations as he may by reason of the existence of real 
or apprehended war, invasion or insurrection deem necessary or 
advisable for the security, defence, peace, order and welfare of 
Canada,” coupled with the following subs. (5) of s. 13 of the 
Military Service Act, 1917:—

Nothing in this Act contained shall be held to limit or affect the punish
ment provided by any other Act or law for the offence of assisting the enemy 
nor the powers of the Governor-in-council under the War Measures Act, 1914.

The fact that the order-in-council now in question was sup
ported by a resolution of the two Houses of Parliament was very 
properly discarded by counsel for the Crown as failing to give any 
statutory efficacy thereto.

The bald proposition put forward in argument that notwith
standing the elaborate provisions of the Military Service Act 
evidently designed as a paramount code to govern the mode of
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selecting draftees under its provisions in substitution for the 
Militia Act and all therein contained was liable to be repealed or 
nullified by an order-in-council, I cannot accept.

Nor can I as a matter of law subscribe to any such doctrine as 
contained the startling propositions put forward that it was quite 
competent for the Govemor-in-council to have proceeded under 
the War Measures Act of 1914 not only independently of but to 
repeal and render inoperative all the provisions of the Military 
Service Act of 1917, and to substitute therefor what the Govemor- 
in-council might “deem necessary or advisable" including therein 
the levy of such taxes as needed to meet such exigencies; and in 
short to govern the country according to such conceptions save 
and except the possibility of parliament being convened once a 
year and invited to act and seeing fit to revote such orders.

Indeed, I venture to think that such conceptions of law as 
within the realm of legislation assigned by the British North 
America Act to the Dominion have no existence.

As 1 understand the situation with which we in Canada are 
confronted by this war, there is no activity which the mental and 
physical energies of every member of the entire population come 
to mature years is capable of but should lie made so far as possible 
subservient to the success of our endeavours.

The several measures required to produce such results must be 
enacted by the Parliament of Canada in a due and lawful method 
according to our constitution and its entire powers thereunder 
cannot be by a single stroke of the pen surrendered or transferred 
to anybody.

The delegation of legislation in way of regulations may be very 
well resorted to in such a way as to be clearly understood as such, 
but a wholesale surrender of the will of the people to any auto
cratic power is exactly what we are fighting against.

Not only as a matter of constitutional law, sanctified by all 
past history of our ancestors, and prevalent in the legislative 
enactments of the Mother Country, but as a matter of expediency 
I venture to submit such view should be our guide.

The Military Service Act, 1917, and s. 6 of the War Measures 
Act are quite consistent if properly interpreted and construed as 
intended by parliament, but are quite incompatible according to 
the argument presented and the last legislative expression of
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parliament from «uch point of view must govern else'there is an 
end to parliamentary sanction.

Test the matter of the question raised by supposing for a 
moment the quite conceivable case of a change of government 
having taken place after the Military Service Act had been passed, 
and the new government had desired to repeal it but possibly 
found the Senate bar the way, would the new men have dared to 
repeal it by an order-in-council under the War Measures Act of 
1914? And suppose, further, they tried to do so and asked us by 
t reference for a judgment maintaining such an order-in-council, 
what could we liave said? I should in such a case answer just as I do 
now that the War Measures Act could not be so stretched nor our 
constitution stand such a strain as repeal of a single line of the 
Military Service Act by any such methods.

I think the application should lie granted.
Duff, J.:-—The Govemor-in-council shall have power “to do 

and authorise such acts and things, and to make from time to time 
such orders and regulations, as he may by reason of the existence 
of real or apprehended war, invasion or insurrection, deem neces- 
sar/ or advisable for the security, defence, peace, order and wel
fare of Canada.”

These words constitute the first branch of the first subsection 
of s. 6.

The words (I put aside for the moment any suggestion of 
qualifying context or substantive modifying enactment) are com
prehensive enough to confer authority, for the duration of the war, 
to “make orders and regulations" concerning any subject falling 
within the legislative jurisdiction of parliament—subject only to 
the condition that the Governor-in-council shall deem such “orders 
and regulations" to be “by reason of the existence of real or 
apprehended war, etc., advisable."

“Order ” is a proper term for describing an act of the Governor- 
in-council by which he exercises a law-making power, whether the 
power exist as part of the prerogative or devolve upon him by 
statute. (See 21 & 22 Viet., c. 99, s. 2; Ruperts Land O. in C., 
4 R.S.C. 57; B.C. 0. in C., 4 R.S.C. 77 and 78; P.E.I. O. in C., 
4 R.S.C. 77 and 78.)

“Regulation” when used in such a collocation as found in the 
sentence excerpted above is broad enough to extend to any rule in
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relation to a particular subject matter laid down in exercise of such 
authority; and past all possible doubt is sufficient to embrace pro
visions of the kind ordained by the order-in-council of 20th April.

In Rex v. Halliday, [1917] A.C. 200, it was held by the House 
of Lords that under a general power to “issue regulations for 
securing the public safety and defence of the realm” a “regulation” 
could validly be “issued” authorizing the detention of persons 
without trial and without charge. The judgments of the Law 
Lords in Rex v. Halliday, supra, afford a conclusive refutation of 
the contention that a general authority to make “orders and regu
lations" for securing the public defence and safety and for like 
purposes is as regards existing law resting on statute, limited to 
the functions of supplementing some legislative enactment or 
carrying it into effect and is not adequate for the purpose of super- 
session.

The authority conferred by the words quoted is a law-making 
authority, that is to say an authority (within the scope and sub
ject to the conditions prescribed) to supersede the existing law 
whether resting on statute or otherwise; and since the enactment 
is always speaking, Interpretation Act, s. 9, it is an authority to 
do so from time to time. It follows that unless the language of 
the first branch of s. 6 is affected by a qualifying context or by 
subsequent statutory modification the ordcr-in-council of April 20 
(the subject matter of which in the above expressed view is indis
putably within the scope of the War Measures Act) is authorized 
by it.

There is no qualifying context. There is in the second branch 
of the section an enumeration (an enumeration let it be said rather 
of groups of subjects which it appears to have been thought might 
possibly be regarded as “marginal instances" as to which there 
might conceivably arise some controversy whether or not they 
fell within the first branch of the section) of particular subjects 
and a declaration that the powers thereby given to the Govemor- 
in-council extended to these subjects, so enumerated; but there is 
also a declaration that this enumeration shall not have the effect 
of limiting the “generality” of the language of the 1st branch of 
the section—the language quoted above. Thus the context, 
instead of qualifying the preceding language (the language quoted), 
emphasizes the comprehensive character of it and pointedly sug-
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gests the intention that the words are to be comprehensively inter
preted and applied.

It is here convenient to note the argument so strongly pressed— 
the argument of reductio ad abmrdum—that under this construc
tion of s. 6 the Governor-in-council acquired authority to repeal 
the Militia Act and pass by order-in-council provisions identical 
with the provisions of the Military Service Act, 1917. This, it is 
said, parliament could not conceivably have intended in August, 
1914. The answer can Ik* expressed in a sentence.

It is the function of a court of law to give effect to the enact
ments of the legislature according to the force of the language 
which the legislature has finally chosen for the purpose of expressing 
its intention. Speculation as to what may have been passing in 
the minds of the members of the legislature is out of place, for the 
simple reason that it is only the corporate intention so expressed 
with which the court is concerned. Besides that road—the road 
of speculation—leads into a labyrinth where there is no guide.

Ambiguous expressions may be interpreted in light of the 
general object of the enactment when that is known with certainty, 
and of the circumstances in which the enactment was passed, but 
subject to this the words of the statute must be construed in their 
natural sense.

It ought not, moreover, to be forgotten in passing upon this 
argument for a narrow construction, that this Act of Parliament 
supervened upon a decision which was the most significant, indeed 
the most revolutionary decision in the history of the country, 
namely—that an Expeditionary Force of Canadian soldiers should 
take part in the war with Germany as actual combatants on the 
Continent of Europe; a decision which would entail, as every
body recognized, measures of great magnitude; requiring as a con
dition of swift and effective action, that extraordinary powers be 
possessed by the executive.

It is convenient also at this point to note the objection raised 
by Mr. Geoffrion, that accepting this construction of s. 6 of the 
War Measures Act, that enactment must be held to be ultra vires 
of the Dominion Parliament.

It is a very extravagant description of this enactment to say 
that it professes (on any construction of it) to delegate to the 
Governor-in-council the whole legislative authority of parliament.
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The authority devolving upon the Governor-in-council is, as 
already observed, strictly conditioned in two respects: (1) It is 
exercisable during war only. (2) The measures passed under it 
must be such as the Governor-in-council deems advisable by 
reason of war.

There is no attempt to substitute the executive for parliament 
in the sense of disturbing the existing balance of constitutional 
authority by aggrandizing the prerogative at the expense of the 
legislature. The powers granted could at any time be revoked 
and anything done under them nullified by parliament, which 
parliament did not, and for that matter could not, abandon any 
of its own legislative jurisdiction. The true view of the effect of 
this type of legislation is that the subordinate body in which the 
law-making authority is vested by it is intended to act as the 
agent or organ of the legislature and that the acts of the agent 
take effect by virtue of the antecedent legislative declaration 
(express or implied) that they shall have the force of law. Mait
land’s Constitutional History, pp. 1, 15, et seq.

Our own Canadian constitutional history affords a striking 
instance of the “delegation” so called of legislative authority with 
which the devolution effected by the War Measures Act may use
fully be contrasted. The North West Territories were, for many 
years, governed by a council exercising powers of legislation almost 
equal in extent to those enjoyed by the provinces.

The statute by which this was authorized, by which the 
machinery of responsible government, and what in sul>stance was 
parliamentary government, was set up and maintained in that 
part of Canadian territory, was passed by the Parliament of 
Canada; and it was never doubted that this legislation was valid 
and effectual for these purposes under the authority conferred 
upon parliament by the Imperial Act of 1871 “to make provision 
for the administration, peace, order and good government in any 
territory not for the time being included in any province.”

That, of course, involved a degree of devolution far beyond 
anything attempted by the War Measures Act. In the former 
case, while the legal authority remained unimpaired in parliament 
to legislate regarding the subjects over which jurisdiction had been 
granted, it was not intended that it should continue to be, and in 
fact it never was, exercised in the ordinary course; and the powers
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were conferred upon an elected body over which parliament was 
not intended to have, and never attempted to exercise, any sort 
of direct control. It was in a word strictly a grant (within limits) 
of local self-government. In the case of the War Measures Act 
there was not only no abandonment of legal authority, but no 
indication of any intention to abandon control and no actual 
abandonment of control in fact, and the council on whom was to 
rest the responsibility for exercising the powers given was the 
Ministry responsible directly to parliament and dependent upon 
the will of parliament for the continuance of its official existence.

The point of constitutional incapacity seems indeed to be 
singularly destitute of substance.

The applicant does not point to any subsequent Act of parlia
ment by which the enactments of s. 6 of the War Measures Act 
(in so far as they are now relevant) have been modified. A power 
ful argument might have been founded on the provisions of the 
Military Service Act of 1917, had it not been for s. 13 (5) of that 
Act, by which it is provided that “nothing in this Act contained 
shall be held to limit or affect the powers .... of the Governor-in
council under the War Measures Act of 1914." Here parliament 
appears to have anticipated anil nullified in advance the contention 
now put forward that the provisions of the Military Service Act 
are exclusive as regards the subjects with which they deal and that 
the powers given by the War Measures Act in relation to these 
subjects were revoked in 1917.

The force of sub-s. 5 as touching any controversy at present 
material, is not affected by anything to be found in sub-s. 4. The 
last mentioned sub-section deals with a particular subject matter 
only, the extent, namely, of the reinforcements to be provided 
under the Military Service Act. These, it is enacted by sub-s. 4, 
shall not exceed one hundred thousand men “unless further 
authorized by parliament.”

Assuming (without expressing any opinion upon the point) as 
Mr. Geoffrion contends, that the meaning of this sub-section is 
that the reinforcements to be provided under the Act shall not 
exceed the prescribed number in the absence of authority given 
by a new Act of parliament; in other words, that as regards that 
particular subject matter the Military Service Act is not to be amend
ed except by a new Act of Parliament to be passed for the purpose.
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Assuming this, the provision is certainly an arresting one. It 
at once suggests that parliament must have assumed the existence 
of some instrumentality for amending the Act it was passing other 
than a new Act of parliament , this instrumentality being, of course, 
the authority created by the War Measures Act.

Sub-s. 4 thus adds, if possible, to the force of the 5th sub
section, indicating as it does a conscious and deliberate acceptance 
by parliament at the time (in 1917) of the view' now put forward 
by the Crown concerning the scope of the powers granted by the 
War Measures Act.

This brief sketch is perhaps more than is strictly necessary to 
dispose of all the argument seriously advanced in support of the 
application.

Anglin, J.:—The applicant moved before me in chambers for 
a writ of habeas corpus ad subjiciendum under s. 62 of the Supreme 
Court Act. He is in military custody awaiting sentence of a court 
martial for disobedience as a soldier to lawful orders of a superior 
officer. Such disobedience is declared to be an offence punishable 
by imprisonment for any term up to life by the Army Act (44 & 45 
Viet., Imp., c. 58, s. 9; Manual of Military Law, 1914, pp. 370, 
387) made part of the law of Canada by the Militia Act, R.S.C., 
c. 41, ss. 62 and 74, and the Military Service Act, 1917, c. 19, s. 13. 
The “commitment” of the applicant is therefore “in a criminal 
case” under an Act of Parliament of Canada within s. 62 of the 
Supreme Court Act.

Before me in chambers anti on the argument of yesterday 
before the full court, counsel for the applicant based their client’s 
claim for discharge from military custody solely on the ground 
that he had l>een granted exemption under the Military Service 
Act, 1917, and that two orders-in-council of April 20, 1918 (Nos. 
919 and 962), purporting to cancel or set aside exemptions so 
granted to men of Class A between the ages of 20 and 23 (which 
apply to him) are invalid. Counsel representing the Attorney- 
General frankly conceded that, if these impugned orders-in- 
council cannot be upheld, the applicant is entitled to his discharge. 
The issue is, therefore, clean cut and, while the circumstances of 
the two cases differ somewhat in points not material, is precisely 
that recently passed upon by the Supreme Court of Alberta in the 
case of Norman Earl Lewis. That court (Chief Justice Harvey
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dissenting) held the two orders-in-council to be ultra vires (41 
D.L.R. 1). As many thousands of young men throughout Canada, 
most of them already drafted and a considerable number of them 
already overseas or en route to Europe, are affected, the importance 
of the matter involved is obvious. It has occasioned much public 
excitement and unrest, and numerous applications for writs of 
habeas corpus are already pending in provincial courts. Under 
these circumstances it was obviously of great moment in the public 
interest that the questions of the validity of these orders-in- 
council should be authoritatively determined by this court. I 
therefore readily acceded to the suggestion of Mr. Newcombe, in 
which Mr. Chrysler concurred, that I should follow' the course 
taken by Duff, J., and approved of by the majority of this court in 
Re Richard, 38 Can. S.C.R. 394, and subsequently sanctioned by 
rule 72 of our Rules of Court, and, instead of myself dealing with 
the motion, should refer it to the court.

The doubt which exists as to the appealability of the order for 
discharge made by the Alberta court in the Lewis case, supra, the 
unavoidable delay that the taking of such an appeal (which 
solicitors for the respondent could scarcely lx? expected to expedite) 
might involve, the probability that if I should make a like order 
in the present case it would not be subject to appeal (sub-sec. 2 of 
s. 62 gives a right of appeal to the court “if the judge refuses the 
writ or remands the prisoner”) and the fact that it could not tie 
expected that a decision of a single judge of this court would be 
accepted as binding in the provincial courts seemed to me most 
cogent reasons for taking the course suggested, in view of Mr. New- 
combe’s assurance that it had been already arranged with the 
Chief Justice and the Acting Registrar that, should the reference 
be directed, a special session of the court to hear the motion would 
be called for an early date so that the applicant would not suffer 
the prejudice of any undue delay.

Although some questions as to the case being within the s. 62 
of the Supreme Court Act and as to the right of the full court to 
deal with it were raised by tw'o of my learned brothers during the 
course of the argument, for the reasons already stated I entertain 
no doubt upon either point.

Against the validity of the orders-in-council it is urged (a) that 
parliament cannot delegate its major legislative functions to any
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other body; (b) that it has not delegated to the Govemor-in 
eouncil the right to legislate at all so as to repeal, alter or derogate 
from any statutory provision enacted by it; (c) that if such power 
has been conferred it can validly be exercised only when parliament 
is not in session.

(a) The decision of the Judicial Committee in Powell v. Apollo 
Candle Co., 10 App. Cas. 282, cited by Harvey, C.J., in the Lewis 
case, supra, puts beyond doubt the sovereign character of colonial 
legislation within the ambit of the legislative jurisdiction com
mitted to them and the constitutionality of limit delegations of 
their legislative powers. Such delegations have been so frequent 
that it is almost a matter of surprise that their legality should now 
be considered open to question. A very common instance is the 
provision that a statute shall come into effect in whole or in part 
on a day or days to lie named by proclamation to be issued pur
suant to an order-in-council. Here the limitation upon the 
extent of the powers delegated is found in the words of s. 6 of the 
War Measures Act of 1914 “as he may by reason of the existence 
of real, or apprehended war, invasion or insurrection, deem neces
sary or advisable." Their duration is expressly limited by s. 3. 
A further limitation as to sanctions is imposed by section 11. As 
was said in the Apollo case, supra, at p. 291 :—

The legislature has not parted with its perfect eontrol over the Governor 
and has the power, of course, at any moment, of withdrawing or altering 
the power which they have entrusted to him.

In Bank of Toronto v. Lambe, 12 App. Cas. 575, at 588, their Lord- 
ships of the Judicial Committee said: “The Federal Act exhausts 
the whole range of legislative power.” A complete abdication by 
parliament of its legislative functions is something so inconceivable 
that the constitutionality of an attempt to do anything of the kind 
need not be considered. Short of such an abdication, any limited 
delegation would seem to be within the ambit of a legislative juris
diction certainly as wide as that of which it has been said by 
incontrovertible authority that it is “as plenary and as ample 
... as the Imperial parliament in the plenitude of its powers 
possessed and could bestow.” Hodge v. The Queen, 9 App. Cas. 
117, 133. I am of the opinion that it was within the legislative 
authority of the Parliament of Canada to delegate to the Governor- 
in-council the power to enact the impugned orders-in-council. To
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I hold otherwise would be very materially to restrict the legislative 
© powers of parliament.

(b) I am quite unable to appreciate the force of the argument 
based on the ejusdem generis rule. In opening, Mr. Chrysler 
rather disavowed invoking it. Mr. Geoffrion, however, appealed 
to it and in his brief reply Mr. Chrysler appeared to insist upon its 
application. If this rule of construction would otherwise have 

\ governed, its application to s. 6 of the War Measures Act of 1914 
is clearly excluded by the words which precede the enumeration of 
the specified subjects, namely “for greater certainty, but not so as 
to restrict the generality of the foregoing terms, it is hereby 
declared, etc.” The same language is found in s. 91 of the B.N.A. 
Act, and I have never heard it suggested that the residuary powers 
of parliament under the general terms of that section “to make 
laws for the peace, order and good government of Canada” are 
restricted to matters and things ejusdem generis with the subjects 
enumerated in its succeeding clauses, or, as Mr. Chrysler put his 
argument on this branch in opening, that the specified subjects 
should be regarded as illustrative of the classes of matters to which 
the application of the preceding general terms should be confined. 
Rather, I think, as put by Mr. Newcombe and Mr. Tilley, the 
specification should be deemed to be of cases in which there might 
be such doubt as to whether they fell within the ambit of the 
general terms—wide as they are—that ex abundanti cautela—it 
was safer to mention them specifically. Beck, J., appears to have 
appreciated that this was the purpose of the words “for greater 
certainty, etc.,” yet by some mental process that I am unable to 
follow, after saying (41 D.L.R. 16):—

The enumeration of the particular subjects of jurisdiction is obviously 
made in order to remove doubts which might possibly arise as to whether or 
not the particularized subjects would fall within the general statement of the 

J subjects of jurisdiction,
I he proceeds to add that

Such an enumeration of particular subjects . . . must necessarily 
I be taken as interpretative and illustrative of the general words, which must 
R consequently be interpreted as intended to comprise only such subjects, in 
K addition to those particularly specified, as fall within a generic clause of which 
I the s|>ecified instances are illustrated and definitive of the general character* 

w is tics of the clause,

I makes a strict application of the ejusdem generis rule, thereby 
I excluding the making of orders for the enlistment of certain men 
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exempt under the Military Service Act, 1917, as to which, what
ever else may lie said of them, there cannot lie a shadow of doubt 
that they were made “by reason of the existence of real . . . 
war,” and because “deemed necessary or advisable for the security, 
defence and welfare of Canada.” The very purpose of inserting 
the words “for greater certainty, but not so as to restrict the 
generality of the foregoing terms” would appear to have been to 
insure the exclusion of the rule of construction under consideration. 
The terms of s. Ci, the generality of which is not restricted, are 
“to do and authorize such acts and things and to make from time 
to time orders and regulations as he may by reason of the existence 
of real or apprehended war, invasion or insurrection deem neces
sary or advisable for the security, defence, peace, order and wel
fare of Canada.” More comprehensive language it would be 
difficult to find. The corresponding terms of the R.N.A. Act, 
s. 91, arc “to make laws for the peace, order and good government 
of Canada in relation, etc.” “Welfare” is substituted for “good 
government” and “security, defence” are added in s. 6 of the 
War Measures Act. In some constitutional Acts, for instance 
the New South Wales Constitution Act, we find the word “welfare” 
used with “good government” as a substitute for the word order. 
To introduce such a limitation as that suggested by Beck, J., and 
approved of by some of his colleagues would therefore appear to me 
to be to fly in the teeth of the very words of the Act of ixirliament 
itself.

Parliament by express recital in the Military Service Act, 1917, 
declares that the Canadian Expeditionary Force is engaged in 
active service “for the defence and security of Canada,” and that 
it is necessary to provide reinforcements to maintain and support 
it. The position taken by counsel for the Attorney-General, that 
the orders-in-council fall within the very terms of s. 0 of the War 
Measures Act, as orders made for the security and defence of 
Canada, therefore has statutory sanction.

Nor docs the use of the term “orders and regulations” present 
any serious difficulty. No doubt “regulations” is a term usually 
employed to descrilie provisions of an ancillary or subordinate 
nature which the executive, or a Minister, or some subordinate 
body is emjiowered to make to facilitate the carrying out of a 
statute. But, coupled with the word “orders” (which, as used
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here, seems to me clearly to mean ordcrs-in-eouncil) and employed 
to connote provisions to lie made “for the security, defence, pence, 
order and welfare of Canada,” it has necessarily and obviously a 
more comprehensive signification. It was used no doubt because 
the Governor-in-council usually acts by making orders or regula
tions. “Ordinances” might have been a more apt expression; 
but the context leaves no room for doubt that it was intended to 
confer the power to pass legislative enactments such as should be 
deemed necessary or advisable by reason of “real or apprehended 
war, invasion or insurrection,” which is declared by a definitive 
clause of the Military Act to establish an “emergency.”

No doubt the amendment of a statute or the taking away of 
privileges enjoyed or acquired under the authority of a statute by 
order-in-council is an extreme exercise of the power of the Governor- 
in-council to make orders and regulations of a legislative character; 
but the very statute, the operation of which is affected by the 
orders now in question, contains a provision, not found, we are 
told, in the original draft and apparently inserted for the purpose 
of expressing the acquiescence of parliament in such a use being 
made of the power which it had conferred on the Governor-in
council by the War Measures Act. By sub-s. 5 of s. 13 of the 
Military Service Act it is provided that “nothing in this Act con
tained shall Ik* held to limit or affect . . . the powers of the 
Governor-in-council under the War Measures Act of 1914.” The 
very presence of this sub-section in the Military Service Act, 1917, 
imports that under the power conferred on the Governor-in
council by the War Measures Act, orders and regulations might lie 
made with the validity of which, but for it, some provisions of the 
Military Service Act might be deemed to interfere. It carries con
firmation of the view that the scope of the powers conferred by 
the War Measures Act was wide enough to embrace matters dealt 
with by the Military Service Act and it puts beyond question, in 
my opinion, the purpose of parliament to enable the Governor-in
council, in cases of emergency, as defined, to exercise the powers 
granted by s. G of the War Measures Act even to the extent of 
modifying or repealing, at least in part, the Military Service Act 
itself. The immediate juxtaposition of sub-s. 4 to sub-s. 5 of s. 13, 
as was pointed out by Mr. Ncwcombe, serves to emphasize the 
significance of the latter and to make it certain that its purview 
and operation did not escape the notice of parliament.
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The provision of sub-s. 2 of s. 6 of the War Measures Act was 
also relied upon as affording an indication that parliament did not 
mean to confer upon the (ïovernor-in-council power to repeal 
statutes in whole or in part . Sub-s. 2 is probably only declaratory 
of what would have been the law applicable had it not been so 
expressed. Parliament, however, thought it necessary to express 
such powrers in regard to its control over its ow n statutes. (Ss. 18 
to 19 of the Interpretation Act, R.S.C., c. 1.) I fail to fine! in the 
presence of this clause anything warranting a court in cutting 
dow n such clear and unambiguous language as is found in the first 
paragraph of s. 6 of the War Measures Act.

Again, it is contended that should s. 6 of the War Measures 
Act l)e construed as urged by counsel for the Crown, the powers 
conferred by it are so wide that they involve serious danger to oui 
parliamentary institutions. With such a matter of policy we are 
not concerned. The exercise of legislative functions such as those 
here in question by the Governor-in-council rather than by parlia
ment is no doubt something to be avoided as far as possible. But 
w e are living in extraordinary times w hich necessitate the taking of 
extraordinary measures. At all events all we, as a court of justice, 
are concerned with is to satisfy ourselves what powers parliament 
intended to confer and that it possessed the legislative jurisdiction 
requisite to confer them. Upon both these points, after giving to 
them such consideration as has been possible, I entertain no doubt, 
and, but for the respect which is due to the contrary opinion held 
by the majority of the learned judges of the Supreme Court of 
Alberta, I should add that there is, in my opinion, no room for 
doubt.

It has also been urged that such wide powers are open to abuse. 
This argument has often l>een presented and as often rejected by 
the courts as affording no sufficient reason for holding that powers, 
however w ide, if conferred in language admitting of no doubt as to 
the purpose and intent of the legislature, should be restricted. In 
this connection reference may be made with advantage to the 
observations of their Lordships in delivering the judgment of the 
House of Lords in The King v. Halliday, [1917] A.C. 260. As 
Lord Dunedin there said:—

The danger of abuse is theoretically present; practically, as things exist 
t is, in my opinion, absent.
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As Lord Atkinson observed at p. 271 :—
However precious the personal liberty of the subject may be, there is 

something for which it may well be, to some extent, sacrificed by legal enact
ment, namely, national success in the war, or escajx* from national plunder or 
enslavement. It is not contended in this case that the personal liberty of the 
subject can be invaded arbitrarily at the mere whim of the executive. What 
is contended is that the executive has been empowered during the war, for 
paramount objects of State, to invade by legislative enactment that liberty 
in certain states of fact.

(c) It may be open to doubt whether parliament had in mind 
when enacting the War Measures Act that legislative enactments 
such as those now under consideration should be passed by the 
Governor-in-council acting under it while parliament itself should 
t>e actually in session. We can only determine the intention of 
parliament, however, by the language in which it has lx»en 
expressed. The terms of s. 6 of the War Measures Act are cer
tainly wide enough to cover orders-in-eouncil made while parlia
ment is in session as well as when it stands prorogued. The fact 
that in the present instance a resolution was adopted by both 
Houses of Parliament approving of the orders-in-council, while it 
does not add anything to their legal force as enactments, makes it 
abundantly clear that no attempt was made in this instance to 
take advantage of the powers conferred by s. 6 of the War 
Measures Act to pass legislation without the concurrence and 
approval of parliament.

For the foregoing reasons I am of the opinion that the motion 
for habeas corpus must be refused. But, having regard to the fact 
that this has been made a test case and to its criminal character 
there should, in my opinion, be no order as to costs.

Brodeur, J. (dissenting):—I concur in the opinion of 
Idington, J. Application refused.

NATIONAL BENEFIT LIFE AND PROPERTY ASSURANCE CO. v. McCOY.
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Anglin 

and Brodeur, JJ. June 10, 1918.
Companies (8 VII B—374)—Foreign company doing business in Canada— 

Bound by acts of general agent.
A foreign company doing business in Canada is bound by the action of 

its general agent apjxnnted for a province, although the insurance |x»licy 
contains a clause that ‘ ‘the company is not liable for loss ... if any 
subsequent insurance is effected in any other company unless and until 
the company assents thereto” where such agent after a fire has occurred 
learns of subsequent insurance having been effected, and does not repudi
ate on account of the condition in the policy, but continues to treat the 
claim as good and ap|x>ints an adjuster with authority to make a settle
ment with the assured, his action constitutes an assent on behalf of the 
company.
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Appeal from the decision of the Court of Appeal for British 
Columbia, which varied the judgment of Macdonald, J., at the 
trial, and maintained the action of the plaintiff for $1,309.10 
instead of $581.80.

W. L. Scott, for appellant ; A. E. Honeywell, for respondent.

Fitzpatrick, C.J.:—It is contended by the appellant that 
there is no question of waiver in this case; that any liability of 
the appellant could only arise from the creation of a new liability. 
I do not think that is so. A similar condition has lx»en before 
the court in many cases but the exact wording of the condition 
varies considerably in different cases. In many of them the 
policy is conditioned to be absolutely void on subsequent insur
ance without notice. Such is not the case here where it is only 
provided that the company shall not be liable if any subsequent 
insurance is effected unless and until the company assent thereto. 
It is a good defence to an action on the contract so long as the 
company has not assented but the contract continues and if the 
company at any time assents the insured can recover under it.

In Kerr on Insurance it is correctly said that
If after knowledge of any default for which it might terminate the contract, 

or if after all right to recover on the contract has to the knowledge of the 
insurer become barred by the very terms of the contract itself because of the 
failure of the insured to perform some condition precedent to his right of 
recovery-, the insurer does any act or enters into any negotiations with the 
insured, which recognizes the continuing validity of its obligation, or treats 
it as still in force and effect, the default or forfeiture is waived.

Forfeiture is not favoured either in law or equity, and the provision for 
it in a contract will be strictly construed, and courts will find a waiver of it 
upon slight evidence when the justice and equity of the claim is, under the 
contract, in favour of the insured.

There can lie no doubt that if the company is responsible for 
the acts of its agents in this case these were abundantly sufficient 
to constitute a waiver of the forfeiture.

The fact that there was subsequent insurance came to the 
knowledge of the agents the day after the fire, that is, on January 
2, 1916. The matter was placed in the hands of the adjusters 
on behalf of the companies, proofs of loss were duly made and 
accepted; many interviews and correspondence ensued, the matter 
being complicated by the fact that the city by-laws would not 
permit of the re-instatement of the premises. On March 31, 
1916, the adjuster, who had been handling the case since the
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middle of February’, when he was substituted for the first one 
appointed, wrote to the respondent offering a definite sum which 
he said: “I am authorized to offer you in full settlement of the 
claim.”

The appellant is an English company. The head office is 
in England and its general agents in British Columbia are Ruther
ford & Co.; Charles Rutherford was their attorney for British 
Columbia under the Companies Act. The trial judge said:—

I consider that where a foreign company is doing business in the prov
ince, that the actions of its general agents should be binding upon the 
company. It is essential to the proper carrying on of insurance business at 
a distant point from the head office that they should have such general 
authority, not only to effect insurance, but also to adjust and pay losses.

Martin, J., says that Mr. Rutherford must be deemed to 
be for the purposes of this case in the same position as the head 
office. I am not sure that it is necessary to go quite so far as this; 
but I certainly think there is much weight in the opinion and that 
we should consider the authority of agents in such a position to 
be as extensive as possible.

The knowledge of the company’s agents was the knowledge 
of the company; not that it is necessary to invoke for this any 
technical rule of law; but, as I have said, the agents had knowledge 
of the subsequent insurance on January 2 and, of course, the 
company could have been and presumably was informed of it 
months before it decided to repudiate liability. Yet, in the 
interval, so far as appears by this record, it not only gave no 
instructions to this effect to its agents but permitted them to 
go on taking action which could only be consistent with an in
tention to accept liability on the policy.

The fact that the company was carrying on business at such 
a distance from its head office that it might reasonably be expected 
to give to its agents here a large measure of authority to act on 
its behalf, coupled with the fact that there was ample time for 
all necessary correspondence with its agents must, I think, pre
clude the appellant from repudiating the acts of its agents by 
which accordingly I hold that they were bound.

It is satisfactory to be able to conclude that the appellant has 
effectually waived any forfeiture under the insurance contract. 
Were it not so, the insured would have been unfairly prejudiced 
by the appellants’ course of action. As it is, the respondent has
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been forced, in order to obtain her rights, to bring this second 
action, which the company has endeavoured to defeat on doubtful 
technical grounds, though itself profiting by the sul>sequent 
insurance.

The appeal should be dismissed with costs. Judgment for 
$1,310 which is the amount of the loss incurred by the respondent.

Davies, J.:—This action is one brought on a policy of insur
ance taken out by the respondent in the appellant company 
against loss or damage by fire on the plaintiff’s houses and buildings 
on a specified property in Vancouver, B.C., and any loss under the 
policy was made payable to Carrie M. Jamieson, the mortgagee 
thereof, as her interest might appear.

Subsequent insurance was placed by the respondent upon 
the premises in the North Empire Fire Insurance Co. for the 
sum of $3,500 and knowledge of this latter insurance only came to 
the general agent of the appellant for British Columbia on the 
morning after the fire which partially destroyed the insured 
premises.

The policy of insurance had the usual statutory conditions, 
namely : “The company is not liable for loss ... if any 
subsequent insurance is effected in any other company unless 
and until the company assents thereto.”

The appellant company was an English company with its 
head office in London, England.

Its general agents in and for British Columbia were Rutherford 
& Co. Policies in blank signed by the managing director and the 
fire and accident manager of the company in London were sent 
to their general agent with a provision that they were not valid 
until countersigned by their general agents in British Columbia.

It was agreed at the trial by both parties that the value of the 
building at the time of the fire was $3,750 and that the loss due 
to the fire was $1,600 and that the building by-law of Vancouver 
prohibited the reconstruction or repair of the building to a greater 
extent than 20% of the original value, with the result that the 
building could not be repaired.

Immediately after the fire adjustment of the loss was placed 
by both companies in the hands of one McKenzie ; but subsequently 
the adjustment was taken from him and placed in the hands of one 
Shallcross, another adjuster, who took from respondent a “non-
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waiver” agreement providing that any action taken by the 
company appellant in investigating the cause of the fire or the 
amount of the loss and damage* to the property should not waive 
or invalidate any of the conditions of the policy.

The trial judge found that the company was protected by 
the non-waiver agreement while Shallcross was acting as adjuster 
and settling the amount of the loss.

It clearly appeared in evidence, however, that outside of his 
duties as adjuster he was authorized by the general agent, Ruther
ford, after the latter had full knowledge of the subsequent insur
ance, to settle with the respondent amicably if possible the amount 
which they should pay under the policy. After prolonged negoti
ations and with Rutherford’s full knowledge and authority he 
offered respondent on behalf of both companies to pay her “in 
full settlement of her claim the National Benefit’s proportion of 
the sum of $1,500.”

Apart from the amount payable the question therefore is 
reduced down to this, whether Rurtherford, as general agent for 
this company in British Columbia, with power to issue, adjust and 
settle losses in that province on policies issued by him had also 
power to give the company’s assent to the subsequent insurance 
effected by the respondent?

I have had the quest ion of the extent of the pow ers of a general 
agent in Canada of a foreign company under consideration in 
several cases which have been before this court and have expressed 
myself as being of the opinion that such general agent must of 
necessity be held for certain purposes connected with the issuing 
of the policy, adjustment, proofs and settlement of loss and matters 
akin thereto to be the company itself.

I do not see how otherwise the business of the company could 
be carried on if the general agent could not give such an assent 
to subsequent insurance in another company as the condition in 
this case calls for. Such assent is not required by the condition 
to be in writing. Cases calling for it must constantly arise. If 
they have necessarily to be referred to the head office in London 
for the formal assent of the company, then much valuable time 
would be lost. It is a question peculiarly for the general agent 
whose knowledge must govern in any such case to say whether 
assent should be given or not. As general agent he has policies
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placed in his hands already signed by the company's officers in 
London ami good only when countersigned by him.

Absolute reliance is and must be placed on his judgment as 
to the taking of the risk insured. If further insurance in his 
own company was asked he would have authority to take it and 
either issue a new policy for the increased amount and cancel 
the old one or by memorandum on the one already issued increase 
the amount insured. Surely then a general agent entrusted with 
such unlimited powers may give the “assent” called for by the 
condition to a subsequent insurance in another company not 
required even to be in writing. Of course the company can 
limit his powers but there is nothing in this case to shew any such 
limitation was ever made. The inference I draw from the ad
mitted powers he possesses as general agent is that they extend to 
and embrace the case of giving assent to subsequent insurance 
effected in any other company.

The condition in question in case of prior insurance requires 
that the company's assent to it must appear in the policy or be 
indorsed thereon.

That clearly contemplates to my mind that such indorsement 
might In? made by the general agent when he issues the policy. 
It further requires that if written notice of an intention or desire 
to effect subsequent insurance is given and the company does not 
dissent in writing within two weeks after receiving such notice 
the company should be held not to have dissented.

Surely the written notice so required may be given the general 
agent and if so and he does not dissent the company would be 
held not to have dissented. The two weeks time within which 
the company must dissent would not allow time for the company 
in Ijondon to be advised of the notice and to send their dissent 
in writing. It would seem to me that in all the cases dealt with in 
this condition the general agent must be held to stand for the 
company.

The mere appointment of an adjuster to adjust the loss under 
the policy might not be sufficient to indicate any assent to subse
quent insurance but in this case the evidence shewed specific 
authority given to Shallcross, the adjuster, by Rutherford, the 
general agent, to pay plaintiff in full settlement of her claim the 
company’s proportion of the sum of $1,500.
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This specific authority was given after full knowledge of the 
subsequent insurance by the general agent and beyond doubt 
amounted to an assent to such insurance by the general agent if 
he had the power to give it.

I assume it will not be denied that the principal officers of the 
company at the head office conducting its affairs there would be 
held to have authority to waive the conditions invoked without 
having special authority from the directors and so I hold in like 
manner the general agent for the company residing and conducting 
its affairs in British Columbia had such authority.

The case of Western Assurance v. Doull, 12 Can. S.C.R. 453, 
was strongly relied upon by Mr. Scott for the company as a binding 
authority in this case. It would appear to me from the facts 
as stated in the judgments of the court in that case that the agent 
there, Greer, was a local agent merely and not a general agent 
for the province. He is referred to by several of the judges in 
their judgments as a local agent and his powers were very limited. 
In that case the condition of the policy required that in cases of 
subsequent insurance notice in writing must at once l»e given to 
the company and such subsequent insurance indorsed upon the 
policy. No such written notice or indorsement was required in 
the present case but simply the “assent” of the company to the 
subsequent insurance. In the Doull case, 12 Can. S.C.R. 453, 
Mr. Justice Strong said, at p. 445, that: “It does not appear 
very clearly whether he (the adjuster Cory) was instructed directly 
from the principal officer of the appellant company or through 
Greer. The latter in his evidence said he had a telegram from 
defendant company authorizing me to request Cory to adjust the 
loss and I requested him to do so. In cross-examination he said: 
After a loss I notify the head office and I get instructions from them 
what to do.”

Manifestly, therefore, Greer’s authority was a limited one and 
not a general one. He was simply authorized to investigate and 
adjust the loss. In the case now before us there is no suggestion 
that the general agent’s authority was a limited one. On the 
contrary, he appeared to have all the powers necessary for the 
issue of policies and in case of loss, for its adjustment and settle
ment. In the Doull case, 12 Can. S.C.R. 453, the plaintiff relied 
alone upon the adjuster’s action in adjusting the loss as amounting 
to a waiver by the company.
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But in the present case the plaintiff relies not upon the mere 
adjustment of the loss but upon the special authority given to 
him by the general agent, Rutherford, to settle it if he could and 
the offer to pay her the company’s proportion of the sum of 
$1,500.

Mr. Scott strenuously contended that under the condition 
where subsequent insurance was effected without the company’s 
approval its liability under the policy ceased and that no agent 
could create a new liability. But I do not think that is the proper 
construction of the condition. It says that the company shall 
not be liable if any subsequent insurance is effected unless the 
company assents. But if it does assent that assent makes the 
non-liability provision inapplicable. The liability is one depending 
on the “assent” and once that is given no question of any new 
liability arises.

I therefore would allow the appeal and as to the amount, 
while I confess I am not without doubt on this point, I will not 
dissent from the amount determined on by a majority of the 
Court of Appeal and of this court, viz., $1,300.

Idington, J.:—The appellant is an English insurance company 
which carried on business in British Columbia and insured the 
respondent’s property in Vancouver for the sum of $2,000 for one 
year from April 14,1915, subject to the stipulations and conditions 
endorsed on the policy. One of the said conditions so endorsed 
was as follows:—

The company is not liable for loss if there is any prior insurance in any 
other company, unless the company’s assent thereto appears herein or is 
indorsed hereon, nor if any subsequent insurance is effected in any other 
company unless and until the company assents thereto, or unless the company 
does not dissent in writing within two weeks after receiving written notice of 
the intention or desire to effect the subsequent insurance, or does not dissent 
in writing after that time and before the subsequent insurance is effected.

The only question raised herein is whether under the said 
condition and the circumstances I am about to relate the appellant 
has been relieved from liability.

The respondent shortly after obtaining said policy of insurance 
assigned same to her mortgagee. A condition indorsed upon it 
provided that in the event of the property being assigned without 
a written permission indorsed thereon “by an agent of the com
pany duly authorized for such purpose ” the policy should thereby 
liecome void.
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The person to whom she applied in that event was the agent 
who had signed the policy and issued it to her. He duly signed 
same without raising any question of his authority.

On the heading of the policy is printed in large type the name 
of the appellant and under same is printed in large type also the 
words “Head Office, London, England,” and under those the 
words “Agency No. Vancouver, B.C.”

And the policy at the foot thereof after the attesting clause 
has the following:—

This policy shall not lx1 valid until countersigned by the duly authorized 
agents of the company at Vancouver, B.C., and then beside* being executed 
by the managing director and the fire and accident manager is countersigned 
by Rutherford & Company, general agents.
We are informed by the record that Chalmers Rutherford was in 
fact the general agent.

It may be necessary to observe all those details in considering 
the weight to be given the acts of this agent and of those authorized 
by him upon which respondent relies, and to which I am about to 
refer, because counsel for appellant contends no authority is 
shewn for such acts.

The respondent on July 19, 1915, obtained, by virtue of the 
policy of insurance of that date, issued to her by the North Empire 
Fire Insurance Co. at Vancouver, further insurance for the sum 
of $3,500 for 1 year from said date.

That policy provided as follows:—“Further concurrent in
surance permitted.”

Unfortunately notice had not been given to the appellant of 
this insurance as required by the above quoted condition.

The dwelling house thus insured was partly destroyed by fire 
on January 1, 1916.

The said general agent of the appellant says he learned of the 
last mentioned insurance the morning after the fire.

He, nevertheless, instead of repudiating on behalf of his 
company all liability to respondent by reason of her failure to 
give notice of the subsequent insurance, suggested and procured, 
through his chosen adjuster, proof to be made by her of the loss 
and when presented to him by the respondent accepted the said 
proof without objection. Indeed he had previously unsolicited, 
as if no question of liability existed, appointed Mr. McKenzie to 
act as adjuster on l>ehalf of appellant along with the adjuster for 
the other company.
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He acted, doubtless, under the authority of the general agent, 
in meeting respondent and making the many proposals he seems 
to have made to her for a settlement of her claim under the policy.

He never pretended to claim for a single instant that her 
rights had been lost by the failure to give notice of the subsequent 
insurance, but evidently assumed throughout that there was no 
doubt of her right to claim under the policy. The only question 
in dispute was the amount she might be entitled to under the 
very peculiar circumstances to which I will advert presently and 
certainly raising a question of much difficulty. These negotiations 
extended over six weeks and involved some fifteen to twenty 
meetings she swears. It was in the course of these negotiations 
that he told respondent she should have proof of loss made out 
and took her to a solicitor to have same prepared when they were 
prepared accordingly pursuant to the suggestion of Mr. McKenzie 
who never made any objection in any way to her actual right to 
claim.

He offered her 81,150 to be expended by the company in 
repairs.

If all that done under the authority of the general agent does 
not constitute an assent to the subsequent insurance I am puzzled 
to know what would unless an express declaration in writing, 
which is not required by the terms of the condition now invoked. 
All that is required thereby is an assent to the subsequent* policy 
which under the circumstances was a very fortunate thing for 
the appellant by reason of the other company becoming 
liable to l>ear a share of the loss which by reason of the amount 
of its contract constituted it the bearer of the larger part thereof.

These negotiations having failed the general agent says he 
appointed, in substitution for Mr. McKenzie, Mr. Shallcross, who 
had been appointed as adjuster for the other company.

Rutherford, the general agent of the appellant, was examined 
for discovery herein on Noveml>er 22, 1916, and explains how and 
why that came about and relative to what was done thereunder 
as follows:— 1

Q. And Mr. Wilson asked you to employ the same adjuster? A. Yes, if 
I recollect, it was placed first in the hands of Hector McKenzie, and then we 
took it out of his hands, the reason being our policy was a smaller policy, and 
where a company has a large interest to decide on a course of action, it is a 
matter of insurance courtesy to follow the company having the larger interest. 
It is not obligatory—it is a custom.
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Q. And the actual negotiations towards the adjustment were carried on 
by Shallcross as your adjuster? A. Yes.

Q. You have authority, I suppose, to appoint, or employ an adjuster? 
A. Yes.

Q. You do not know personally, I presume, the negotiations that were 
carried out by Shallcross? A. More or less acquainted with them.

Q. Did you keep in touch with him? A. Yes, more or less, but things 
like that are generally left in the hands of the adjuster, and we interfere as 
little as possible.

Q. The proof of loss as handed to you apparently was made out to the 
Mutual Benefit instead of the National Benefit? A. Yes.

Q. But you accepted it as a sufficient compliance with the policy? A. Yes,

Shallcross, following a usual practice of his, obtained a non
waiver agreement from the respondent which was signed also 
by him “on behalf of the above named companies.” That 
provides

That any action taken by said parties of the second part in investigating 
the cause of fire or investigating and ascertaining the amount of loss and 
damage to the property of the party of the first part caused by fire alleged to 
have occurred on January 1st, 1916, shall not waive or invalidate any of the 
conditions of the policies of the parties of the second part, held by the party of 
the first part, and shall not waive or invalidate any rights whatever of either 
of the parties to this agreement.

That ordinary form used by an adjuster may prevent any 
inference of waiver, if any further needed, relative to rights under 
the conditions in question, derivable from the actions taken so 
far as limited thereby, but does not extend to the fair inference 
from the act of the manager in making the appointment or to 
what I am about to refer to, as happening beyond the scope 
thereof, and of the investigating duties of an adjuster as such. 
Rut Mr. Shallcross by and with the authority of the appellant’s 
general agent went far l>eyond that. He repeated the offer of 
doing work to the extent of $1,150 in repair of the buildings.

He wrote her on July 24, 1916, a letter pointing out that the 
premises were being neglected and damage therefrom had arisen 
which could not form a claim against the insurance companies 
and that loss was being incurred by their exposure to the weather 
and that these further losses could not form a claim against the 
company, and notified her of the earnest effort made by the 
companies through him to agree as to total damages and that 
responsibility must rest with her for failure to meet such agree
ment that day. Not a word is said of any doubt as to the validity 
of her claims to damages for loss.
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On March 16, 1916, he wrote her solicitor as follows:—
Having failed to arrive at any reasonable settlement with your client 

as to her claim for loss under policy No. 39483 in the National Benefit Co. and 
|)olicy No. 400006 in the North Empire Co., I now on behalf of the two com
panies interested notify you that they will in accordance with the condition 
of the policies proceed to repair the property damaged by fire and that the 
companies have for that purpose obtained the necessity permit from the 
building inspector of the City of Vancouver.

He went further and got a permit, from the proper city author
ity, to make the repairs to the amount to which the city by-laws: 
limited repairs.

And here I may observe that the real difficulty in adjusting 
the loss was that the city by-laws had prohibited repairs beyond 
20% of the loss, yet the insurance companies were bound to make 
good the loss thereby incurred by the proprietor as one of the 
results of the fire. It would seem that the companies did not take 
that view, and hence the resort to litigation which decided that 
point against.them. It is not now contended that the view so 
taken by the courts is erroneous.

The appellant was quite willing to bear the loss on that basis 
contended for by it and then offered to carry out repairs to that 
extent of its liability.

On March 23, 1916, the general manager wrote respondent’s 
solicitor as follows :—

I have to-day received proof of loss dated Mardi 18, made out to Mutual 
Benefit which I assume is intended for National Benefit and so understand the 
proof. I cannot accept the valuation or claim sworn to therein. I have re
quested Mr. P. (1. Shallcross to deal with the case.

On March 24, 1916, Shallcross wrote the respondent as fol
lows:—

Damage by fire January 1, 1910, to house situate 639 Alexander St.
Please note that under the condition of policy No. 39483 the National 

Benefit Fire & Property Assurance Company may, should it appear that 
they arc liable under such policy, notify the insured of their intention to repair 
within fifteen (15) days after the filing of proof of loss. I wish therefore to 
advise you that failing arriving at a reasonable settlement with you that the 
company will formally notify you of this intention to repair within the time 
allowed them for giving such notice.

And again on March 31, 1916, he wrote her as follows:—
ltc house, 639 Alexander St., damaged by fire January 1, 1916.
Policy No. 39483 issued by the National Benefit Fire & Property Assur

ance Co. for 12,000. Referring to my letter to you dated March 24, 1916. 
Subject to the tenus and conditions of the policy, including the application of 
insurance policy issued by the North Empire Fire Insurance Co., I am author-
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ized to offer you in full settlement of the elaim the National Benefit Co.'s 
proportion of the sum of fifteen hundred dollars ($1,500). Failing your 
immediate acceptance, then on behalf of the National Benefit Co., I give you 
notice of their intention to repair the above described house to the extent 
permitted by the by-laws and in accordance with the terms and conditions of 
the policy.

An action was brought by the respondent against the North 
Empire Life Insurance Co. on its policy which was tried l>efore 
Murphy, J., who in May, 1916, decided in respondent’s favour, 
assessed the damages at .$3,750, less some salvage; which he fixed 
at $150, anil in light of the foregoing facts, and absence of any 
repudiation by appellant or pretension such as now set up, gave 
judgment for the proportionate amount of $3,600 for which that 
company would be liable after taking into account the concurrent 
insurance which is now in question. Such is the net result of the 
policy of absolute silence on the part of the appellant under so 
many and divers circumstances requiring it or its officers to lie 
honest and straightforward instead of lulling at every step respond
ent into feeling assured that whatever might come the condition 
now relied upon would not be invoked.

I am of opinion that its entire course of conduct including the 
appointment of Shallcross and his letters as well as what had 
preceded same as outlined above was evidence of that assent which 
is all that ever was necessary to put beyond peradventure any 
doubt as to its continued liability and that it is thereby estopped 
from denying such assent.

I am reminded by the very peculiar circumstances in question 
herein, and the unworthy attempt to escape from liability on such 
ground as set up, of the case of Tattcrsall v. The People's Life 
Insurance Comjxiny, 9 O.L.R. till, which was tried before me in 
Toronto in 1904, wherein the company sued upon a life insurance 
policy for which the last premium had not lieen paid, but by the 
terms of whieh it might be paid within thirty days after the 
death. It was not paid within that time. The circumstances 
which led to this result are detailed in the report of the case.

The parties concerned in making inquiry in order to decide 
upon the payment of the premiums in default had perhaps no 
legid right to insist upon making a tender of payment.

The officers of the company who failed to make answer to 
such inquiries were perhaps as destitute of authority to answer
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as counsel would wish us to hold the general agent herein was for 
what he did and permitted and directed, yet the judgment directed 
at the trial, proceeding upon estoppel, was upheld in the Divisional 
Court as above cited; in the Court of Appeal for Ontario, 11 
O.L.R. 326; and in this court, 37 Can. 8.C.R. 690.

I need not dwell upon the many peculiar facts in that case for 
they are fully reported in the first citation I have given, but 1 
cannot help thinking that there was much more to be said for the 
company in that case than there exists on the facts in this case for 
appellant.

See also the cases of Royal Guardian» v. Clarke, 17 D.L.R. 318. 
49 Can. S.C.R. 229; Canadian Railway Insurance Co. v. Haine», 
44 Can. S.C.R. 386; Evangeline Fruit Co. v. Provincial Fire In
surance Co., 24 D.L.R. 577, 51 Can. S.C.R. 474; Mahotned v. 
Anchor Fire <t Marine Insurance Co., 15 D.L.R. 405, 48 Can 
S.C.R. 546.

It is suggested the condition herein having been broken the 
policy was at an end before the fire. The general manager of the 
company did not think so, for in his examination for discovery 
he was asked and answered as follows:—

Q. And the policy was in force on the 1st January, 1916? A. Yes.

There was an insuperable barrier to anything else being said, 
for by the terms of the assignment to the mortgagee assented to 
by the general manager of the appellant it was rendered impossible 
of invalidation as to the mortgagee by reason of any such condition 
and hence cannot be said to have become null as suggestei.

And had the mortgagee sued upon it appellant could have had 
no effective answer. And I venture to think that had the appel
lant in such case under such circumstances as exist in question 
herein sought after all that transpired up to and including the trial 
and judgment for only a proportionate part of the loss to pay the 
other part of such assessment and to be subrogated to the mortgage, 
and enforce the mortgage on its behalf as against the respondent 
it would have failed. That apportionment of damages wan clearly 
induced by the conduct of the appellant leading all concerned to 
assume that appellant was making no other contention than in 
common with the concurrent insurers as to the extent of damages.

Again, whilst in one breath denying that the policy existed 
after default, in the next it is urged that all that is now relie, I 
upon by the respondent answering, by way of estoppel, or as I
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suggest evidence of assent, was done in relation to the mortgagee’s 
rights. As there never was in all the dealings of the general 
manager or the adjuster or either of them the slightest attention 
paid to the mortgagee and indeed her existence or rights were 
ignored throughout, such a suggestion seems hardly worthy of 
consideration.

It is lieeause of the misleading dealings with the respondent 
and her alone that the result was reached of only a proportionate 
part of the whole loss being allowed by the judge that they form 
an impassable barrier in the appellant’s way if justice is to be 
done.

Again, it is said there is no evidence of authority in the general 
manager to do or authorise to be done these things which respond
ent relics upon.

The circumstances I have already adverted to as well as the 
presumption arising from his admitted position as the general 
agent of the appellant for British Columbia not only by virtue of 
the facts in evidence but also the requirements of the British 
Columbia statute put him in the same legal category as those 
whom this court has in several cases held agents entitled to bind 
their respective principals.

I may refer to Royal Guardian v. Clarke, 17 D.L.R. 318, 
49 Can. S.C.R. 229; Emngeline Fruit Co. case, 24 D.L.R. 577, 
51 Can. S.C.R. 474, and the Mahomed case, 15 D.L.R. 405, 
48 Can. S.C.R. 546, above cited, and the general law of the subject 
as set forth in May on Insurance, par. 126; Bunyon on Fire Insur
ance, 233 et seg.\ Cameron on Insurance, pages 231, 390, 412, 
anil the several cases cited therein respectively. The case of 
Mutchmorv. Waterloo Mutual Fire Ins. Co., 4 O.L.R. 606, in appeal 
contains a judgment by Osler, J., in which I agree. He expressly 
lays down therein that assent before or after the liability has 
accrued is sufficient. This is not the case of a condition where the 
policy is declared void. In such case, the consequences might 
be entirely different. Sec also the case of Richard v. Springfield, 
etc., Ins. Co., 108 Am. St. R. 359, I think the problem of solving 
the authority of an agent is well put as follows:—“The authority 
of an agent must be determined by the nature of his business, 
and is primA facie co-extensive with its requirements, 1 May on 
Insurance, 4th ed., sec. 126, p. 231."

I think the appeal should be dismissed with costs.
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Anglin, J. (dissenting):—I understand that on the question 
of the liability of the defendant company the other members of 
the court are in favour of upholding the judgment against it. 
I am, with respect, inclined to take the contrary view for the reasons 
assigned by Macdonald, C.J.A., and Galliher, J.A.

The existence of co-insurance unassented to when the loss 
occurred afforded the defendant company an absolute defence to 
the plaintiff’s claim. It would probably lie necessary to the con
duct of the business of a foreign insurance company like the 
defendant that it should have an agent in British Columbia em
powered to assent to co-insurance before loss. Were such assent 
not readily given the assured might discontinue the policy, claim 
a refund of a proportion of his premium and insure with another 
company prepared to assent to co-insurance. The continuation 
of the risk, mutually advantageous, would afford sufficient con
sideration to warrant the giving of the assent. But after loss the 
position is entirely changed. An assent then given would amount 
to a relinquishment of an unanswerable defence to the claim of 
the insured and would lie tantamount to an assumption of liability 
which would be purely gratuitous. In my opinion the giving 
of an assent entailing such consequences would not be within 
the apparent scope of the authority of any mere agent however 
general his representation of the company. Nothing short of an 
express provision conferring such authority could be relied upon 
to support it. The burden of proving its existence was upon 
the plaintiff. That burden she did not discharge. I do not find 
in the evidence enough to warrant a finding of acquiescence 
on the part of the company itself in what its agent had done.

In Mutchmor v. Waterloo Ins. Co.} 4 O.L.R. 606, relied on 
by the respondent, there was a finding .warranted by the evidence, 
that the company itself had express knowledge of the co-insurance 
when its general manager authorized steps similar to those author
ized by the defendant company’s agent in this case. Doull v. 
Western Ins. Co., 12 Can. S.C.R. 446, seems to me to be more 
closely in point. But I am apparently alone in holding thes< 
views and therefore confine myself to the mere statement of them 
to which I conceive the appellant is entitled.

There remains for consideration the question of the amount 
which the plaintiff is entitled to recover. The company’s lia-
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bility rests upon the assumption of an assent binding upon it 
having been given to the co-insurance. Under the 9th statutory 
condition, indorsed upon the defendant’s policy, when co-insurance 
has been assented to the company is liable only for “a ratable 
proportion of such loss or damage,” t.e., of the loss or damage 
insured against. That, according to the terms of the policy, is 
“all direct loss or damage by fire, except as hereinafter provided.” 
Re-instatement of the plaintiff’s premises in the condition in which 
they were before the fire admittedly could have lieen effected for 
$1,600. That was the amount of “the direct loss or damage by 
fire.” Owing to a municipal by-law, however, re-instatement of 
the premises as they were before the fire was impossible. Re
building in conformity with the by-law would have cost $3,600. 
While that may be in one sense the plaintiff's “loss,” it is a “loss” 
due to the fire plus the effect of a municipal by-law. The greater 
part of it is not “direct loss and damage occasioned by fire,” 
and is loss against liability for which the defendant company 
expressly stipulated.

By the 18th statutory condition the defendant company 
instead of making payment under its policy was entitled to repair, 
rebuild or replace the property damaged or lost. It gave notice of 
its intention to do so. But the municipal by-law prevented re
instatement. A variation of this condition, properly held to l>e 
reasonable in itself and duly endorsed on the policy, provided 
that :—

If in consequent* of any local or other laws, the company shall in any 
case be unable to repair or reinstate the property as it was it shall only be 
liable to pay such sum as would have sufficed to repair or reinstate the same.

The company, therefore, never became liable in respect of a 
rebuilding on a $3,600 basis. The effect of the variation was, 
in my opinion, notwithstanding the notice which had l>eon given, 
clearly to limit liability to the $1,600 which it would have cost to 
effect reinstatement had the by-law not prevented it. The 
effect of reinstatement l)eing rende ml impossible by the by-law 
was to deprive the company of that alternative method of satis
fying its liability. It remained liable under the policy itself to 
pay the amount of “the direct loss or damage by fire”—$1,600. 
I cannot perceive any good reason why it is not entitled to the 
l>enefit of the co-insurance condition in respect of that sum.
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There was concurrent insurance to this extent, but to this extent 
only.

My attention has been drawn to two Ontario decisions— 
Trustent of the First Unitarian Congregation of Toronto v. Western 
Assurance Co., 26 U.C.Q.B. 175, and McCausland v. Que. Fin 
Ins. Co., 25 O.R. 330, the latter based upon the former. I think 
the former is clearly distinguishable from that now before us. 
Both policies dealt with in that case covered the entire 
risk. The apportionment provided for by the condition 
there under consideration was to be made in the proportion which 
“the amount hereby assured shall bear to the whole amount 
assured on the said property," i.e., in the opinion of the court, on any 
part of the property which the policy covered. In the case at bar 
the provision is for payment of a ratable proportion of the loss, 
*.«., of the loss for which the defendant company should be liable 
i l for which there should be co-insurance assented to. The 
i .cCausland case, except on the question of costs, was the decision 
of the late Mr. Justice Rose alone. I am, with respect, unable 
to accept his view that the 9th statutory condition therein dealt 
with does not differ from the language upon which the decision 
in the Unitarian Congregation case was based. The condition 
under which the question of apportionment arises in the case at 
bar differs essentially in my opinion from those presented in either 
of the Ontario authorities to which reference has been made. 1 
allude to them merely to indicate that they have not been over
looked.

It may have been—it probably was—unfortunate for the 
plaintiff, as the trial judge points out, that this action was not 
tried at the same time as the plaintiff’s action against the other 
insurance company. The latter might, in that event, have been 
required to pay all of the S3,600 for which the present defendant 
should not be held liable. But for that this defendant is not 
responsible. It had no control over the other action. It took no 
part in the trial of it and I find nothing in the record to support the 
contention that by reason of what then took place the present de
fendant is estopped from claiming the full benefit of the 9th 
statutory condition. It was for the plaintiff, if she desired to 
do so, to have taken proper steps to secure the trial of both 
actions at the same time.
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I agree with McPhillipe, J., that the defendant, if liable at all, 
is entitled to have the plaintiff’s recovery limited to its ratable 
proportion of the sum of 11,600, i.e., $581.80, as found by the 
trial judge, whose judgment should therefore be restored.

Brodeur, J.:—The most important question in this appeal 
is whether the subsequent insurance taken by the respondent is 
a bar to her claim. By the statutory conditions of the Province 
of British Columbia, it is provided that an insurance company 
is not liable for loss "if any subsequent insurance is effected in any 
other company, unless and until the company assents thereto.’’

It is claimed by the respondent that the company has given, 
through its attorney and representative in British Columbia, 
Mr. Rutherford, the necessary assent. The appellant company, 
which is a company having its head office in London, England, 
was bound, under the Companies Act of British Columbia, to 
appoint an agent or attorney in that province. We have not 
before us the deed appointing Mr. Rutherford; but in complying 
with the provincial statute a company is expected to give all the 
necessary powers to exercise his rights and obligations with regard 
to the business they intend to carry on in that province.

In this case, the appellant company or its agent became aware 
of the existence of a subsequent insurance only the day after the 
fire took place. However, the attorney, Rutherford, appointed 
adjusters with authority to settle the loss. Negotiations were 
carried on for several months without the company, at any time, 
denying liability or intimating to the respondent that the con
dition above quoted had put an end to its liability.

There was a clause in the policy that if in consequence of any 
local loss the company should, in any case, be unable to repair or 
reinstate the property as it was, theq the company should only 
be liable to pay such sum as would have sufficed to repair it.

Under the provisions of that agreement, the company, through 
its adjusters and agent, offered to rebuild.

It seems to me that all those circumstances shew that the 
company, through its attorney, elected to consider the policy in 
force and to be bound by it, though subsequent insurance had been 
taken.

It is suggested, however, that the negotiations were carried on 
by the agent because they had in mind the company's liability
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to the mortgagee, which, under the mortgage clause of the 
policy, would not be affected by the default of the mortgagor 
in giving to the appellant tice of the subsequent insurance.

If these negotiations had taken place with that end in view, 
it seems to me that a reference to that mortgage would have 
been made during those negotiations or they would have negotiated 
with the mortgagee. But all negotiations were carried on with the 
respondent; all offers were made to her and no reference has ever 
been made to the mortgagee.

It seems to me, in reading over the evidence, that the difference, 
during all those negotiations, was as to the amount which was 
to be paid for the loss. Respondent was claiming $6,000.00.

A reference was made to the case decided by this court of 
Doull v. Western Assurance Co., 12 Can. 8.C.R. 446. It is to be 
borne in mind that this case of Doull was a different one. In 
that case, it wiA provided that the assent had to be endorsed upon 
the policy. This was not required in the present case. Besides, 
when the insurance company in the Doull case gave instruction 
to its inspector to adjust the loss, it had no notice of the subse
quent insurance.

I would rely on the case decided by the Court of Appeal of 
Ontario of Muichmor v. Waterloo Mutual Fire Ins. Co., 4 O.L.R. 
606, where it was held that the assent to the subsequent insurance 
is sufficiently shewn by the insurance company joining in the 
adjustment of the loss.

The appellant company contended before this court that it 
should be condemned to pay only $581.80 and not $1,390.00 as 
decided by the Court of Appeal. The total loss suffered by the 
plaintiff was $3,600; and she was insured for $5,500, of which $2,000 
was in the appellant company and $3,500 in the North Empire Com
pany. If the two insurance companies had the same risk, the 
proportion could be determined without any difficulty. In such 
a case the appellant company would be liable for 20-55ths of the 
sum of $3,600 and the other company 35-55ths of the same sum. 
In other words, the appellant company would have to pay $1,309.10 
and the North Empire $2,290, a total of $3,600.

But the appellant says: I was not liable for the total loss of 
$3,600. I had a protective clause in my policy which restricted 
my liability in this case only to $1,600. Then my ratable pro-
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portion of the loss should be 20-55ths of $1,600, viz., $581.80, and 
all the rest of the loss should be supported by the North Empire Co.

That was the amount granted by the trial judge, but the 
Court of Appeal decided, on the contrary, that the ratable propor
tion to be paid by the appellant should be 20-55ths of $3,600, 
vie., $1,309.10.

It seems to me that the proper method of ascertaining the 
relative amount payable by the companies when the risks are 
different is to add the amount of all policies together, without 
reference to the division of the risks and that each company is 
liable for its relative proportion to the whole amount insured. 
McCausland v. Quebec Fire Ins. Co., 25 O.R. 330; Trustees of the 
First Unitarian Congregation v. Western Assurance Co., 26 U.C.Q.B 
175. The appeal should be <lismissed with costs.

Appeal dismissed

HANEY v. CANADIAN NORTHERN R. CO.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron and Haggart, JJ.A.

July 8, 1918.
Railways ($ 1—8) Provincial railway company—Expropriation under 

Man. Expropriation Act—Amalgamation with Dominion com
pany—Award PRESERVED AGAINST AMALGAMATED COMPANY.

The award of arbitrators appointed under the Manitoba Expropriation 
Act (R.8.M. 1913, c. 61) to fix the compensation for lands crossed by a 
provincial railway company is not rendered void by the amalgamation of 
such company with a Dominion company, after the appointment of the 
arbitrators but before the award has been made, the arbitration proceedings 
having been continued after the amalgamation without objection on the 
part of either company. Sections 362 and 363 of the Dominion Railway 
Act continue and preserve the award against the amalgamated comjiany.

[Fargey v. Grand Junction R. Co., 4 O.R. 232, followed. Van Horne v. 
Winnipeg & Northern R. Co., 18 D.L.R. 517, referred to.]

Appeal by defendant from 36 D.L.R. 674, in an action on an 
award. Dismissed.

0. H. Clark, K.C., for appellant.
Perdue, C.J.M.:—This is an action brought to recover the 

amount of an award, made under arbitration proceedings, to ascer
tain the amount of compensation which the plaintiff was entitled 
to be paid by reason of the construction of a railway through his 
lands. The facts are very fully set out in the judgment of the 
trial judge. There are a few salient features which must be 
particularly noted. The Winnipeg and Northern Railway Com
pany (which I shall call the W. & N. Co.) was incorporated by an 
Act of the Legislature of Manitoba: 5 & 6 Edw. VIL, c. 122. 
The Canadian Northern R. Co. (hereinafter referred to as the
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C.N.R.) was incorporated by Acts of the Parliament of Canada. 
Each of these corporations had power to amalgamate with another 
railway company. The W. A N. Co. commenced the construction 
of the 6rst fifty miles of its railway in the spring of 1911. Con
struction of the railway proceeded and in the fall of 1914 the 
completed road was opened for commençai purposes. The road 
was constructed through the plaintiff’s lands. The plaintiff was 
entitled to compensation under the Manitoba Expropriation Act, 
R.8.M. 1913, c. 61, the special Act, 5 & 6 Edw. VII. (Man.), c. 
122, and the Manitoba Railway Act, R.S.M. 1913, c. 145. The 
parties could not agree as to the amount, and the W. & N. Ry. 
initiated arbitration proceedings by serving notice of expropria
tion on the plaintiff on January 18, 1912, and appointing Mr. 
Cooper its arbitrator. Theplaintiff appointed an arbitrator and on 
February 26, 1912, a third arbitrator was appointed by a Judge of 
the Court of King’s Bench.

The arbitration proceedings commenced in March, 1912. These 
were prolonged over a considerable period and the award was 
made on January 29, 1914.

While the arbitration proceedings were going on, an agreement 
dated May 12, 1913, was entered into between the W. & N. Co. 
and the C.N.R. for the amalgamation of the two companies under 
the name of the Canadian Northern R. Co. The agreement was 
recommended by the Railway Commissioners on May 17, 1913, 
and sanctioned by the Govemor-in-Council on June 2, 1913.

The arbitration proceedings on the part of the railway were 
conducted by the solicitors of the C.N.R., who acted for the W. & 
N. Co. before the amalgamation, and after that event took place 
the same solicitors represented the railway in the arbitration pro
ceedings. Mr. Cooper, the arbitrator appointed by the W. * N. 
Co., continued to act for the railway after the amalgamation. He 
signed the award and the same was unanimous.

The main argument of the defendants is that the arbitration 
proceedings fell to the ground when the amalgamation of the two 
companies came into force. No doubt as a general rule the death 
of one of the parties to an arbitration revokes the submission, 
unless there is a clause in the contract guarding against such an 
event: Russell, 9th ed., 129-130. But the plaintiff argues thaï 
upon the amalgamation of the two companies taking place, ss. 362-
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363 of the Dominion Railway Act, R.8.C. 1906, c. 37, preserved 
the rights of all parties and enabled the arbitrators to proceed with 
the arbitration and make an award.

Under the above s. 362:—
The amalgamated company shall poeeeee and be vested with all the rail

ways and undertakings and all other the powers, rights, privileges, franchises, 
assets, effects, and properties real, personal and mixed, belonging to, possessed 
by or vested in the companies, parties to such agreement, or to which they, 
or any or either of them, may be or become entitled; and shall be liable for 
all claims, demands, rights, securities, causes of action, complaints, debts, 
obligations, works, contracts, agreements, or duties, to as full an extent as any 
or either of such companies was, at or before the time when the amalgamation 
agreement came into effect.

It would be difficult to frame an enactment more fully and 
completely declaring not only what the amalgamated company 
shall receive under the amalgamation but also what liabilities it 
incurs. In effect, it shall be liable for everything for which either 
of the amalgamating companies was liable. The words are amply 
wide enough to render the amalgamated company in the present 
case liable to pay the plaintiff compensation for the taking of his 
land. It is liable for his claims, demands and rights against the 
W. & N. Co., which would include his right to have the arbitration, 
which was proceeding at the time of the amalgamation, gone on 
with and completed and his claim against that company ascer
tained by the award.

By s. 363, the amalgamated company shall for all purposes 
stand in the place of and represent the companies who are parties 
to the amalgamation, as to every act, matter, or thing done, 
effected or confirmed under the Dominion Railway Act or the 
special Act. I take it that the term “special Act” includes any 
Act, whether Dominion or provincial, under which an amalgamat
ing company received authority to construct its railway and that 
in the amalgamation in question it refers to the W. & N. Co. and 
the provincial Act incorporating it: Ry. Act, R.8.C. 1906, c. 37, 
s. 2 (28). Now some of the acts, matters or things done by the 
W. & N. Co. before the agreement for amalgamation were initiating 
proceedings for expropriating the plaintiff’s land, appointing an 
arbitrator and proceeding with the arbitration. When the amal
gamation was completed, the officers of the newly amalgamated 
company carried on the arbitration to its completion and took up 
the award. The officers or persons who so acted were not acting
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for the W. & N. Co. or for the former C.N.R., both of which had 
been merged by the amalgamation. They were acting for the 
new company produced by the amalgamation. We must assume 
that they acted lawfully in what they did, and they had no law
ful authority to take up the award except as officers of, and acting 
for, the amalgamated company.

In Fargey v. Grand Junction R. Co., 4 O.R. 232, which was an 
action to enforce a decree obtained against a company which had 
amalgamated with another, Osler, J., in giving the judgment of 
the Common Pleas Division, said:—

The case of Cayley v. Cobourg, Peterborough and Marmora Ry. & Mining 
Co., 14 Gr. 571, ... is authority, if one be needed for this proposition, 
that the new company must lie taken to have assumed all the liabilities of tin- 
old ones to third parties; and if the former action had been pending in tin- 
sense of not having arrived at final judgment, when the amalgamation of tin- 
companies was effected, I have no doubt the name of these defendants might, 
on an ex parte application, have been substituted for that of the Hcüevüle .V 
North Hunting* R. Co.: Daniell's Chancery Practice, 5th ed. p. 1374; West 
Hartlepool Harbour and R.W. Co. v. Jackson, 36 L.J.N.8. Ch. 189.

If the arbitration in the present case had l>een an action brought 
against the W. & N. Co. the name of the amalgamated company 
might have been substituted for that of the W. & N. Co. on an 
ex parte application. Not 1 icing an action no order was necessary 
and by force of ss. 302-363 of the Railway Act the parties pro
ceeded with the arbitration and the arbitrators made the award.

In Van Horne v. Winnipeg & Northern R. Co., 18 D.L.R. 517, 
24 Man. L.R. 026, which dealt with this very same amalgamation, 
it was held by this court that wrhere an arbitration had lieen com
menced before, but the award was made after, the amalgamation, 
the Vi. & N. Ry. Co. could not appeal against the award, ami 
that only the amalgamated company could do so.

The operative part of the award in the present case is as 
follows :—

The said John It. Raney is entitled to compensation for taking 
of the lands aforesaid fo - the purposes of the Winnipeg and North
ern Railway the sums following, viz. : for the value of the land 
actually taken, $759.50; for damages by reason of the construction 
of the railway through the s; id property a further sum of $9,500. 
making a total of $10,259.50.

The arbitration under the Expropriation Act, R.S.M. 1913, 
c. 69, is for the purpose of ascertaining the value of the lands
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taken and the compensation for the damages sustained (ss. 4 (h), 
23, 24, 33). It is sufficient under the Act if the award states 
clearly the sum awarded and the lands or other property, right 
or thing for which such sum is to be the compensation; and it is 
not necessary that the party or parties to whom the sum is to be 
paid be named in the award : s. 41.

I have no hesitation in holding that the award is binding on 
the amalgamated company, the defendants in this action.

I do not think that it was necessary that the plaintiff should 
tender a conveyance of the land before bringing this action. This 
is not a case of vendor and purchaser. It is a case where land was 
taken in invitum and the owner is seeking to enforce compensation 
the amount of which has been fixed by an award under the statutes. 
The defendants will lx> fully protected in respect of adverse claims, 
if any, against the land or the purchase money by paying the latter 
into court in pursuance of the provincial statutory provisions. 
See Act of Incorporation of W. & N. Ry. Co., 5 & 0 Ed. VII., c. 122, 
s. 13; Manitoba Expropriation Act, R.S.M. 1913, c. 69, as. 49-55; 
Manitoba Railway Act, R.S.M. 1913, c. 168, ss. 7 & 8.

I would dismiss the appeal with costs.
Cameron, J.A.:—The Winnipeg and Northern Railway Com

pany was incorporated by special Act of the Manitoba Legislature, 
c. 122, 5 & 6 Edw. VII. The «line of the railway crosses certain 
lands of the plaintiff, and three arbitrators were appointed to fix 
the compensation therefor. They held their first meeting March 
12, 1912, and finally made their award January 29, 1914, fixing the 
compensation at $10,259.50. Before this, however, by agreement 
dated May 12, 1913, the Winnipeg and Northern R. Co., under 
s. 23 of the Act above mentioned, amalgamated with the Canadian 
Northern R. Co., the defendant in this action. This agreement 
was duly sanctioned by order of the Governor-General-in-eouncil 
June 2, 1913.

This action was brought on the award, Decemlx*r 19, 1914, 
and came on for trial before Curran, J., who gave the plaintiff 
judgment for the amount. From this judgment the defendant 
company appeals.

We have here arbitration proceedings regularly carried on and 
concluded under the provisions of the Manitoba Railway Act and 
of the Manitoba Expropriation Act, which are made part of the
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special Act above referred to. The main question is whether they 
were rendered nugatory after the amalgamation of the Winnipeg 
and Northern R. Co. with the defendant company from the tins 
of the sanctioning of the amalgamation agreement by the above 
order-in-council. It is argued that the Winnipeg and Northern 
Railway lost its corporate existence; that the award was made by 
arbitrators not authorised by the Dominion Railway Act; that 
their award is, therefore, ineffectual and void, and that the plaintiff 
has no cause of action. The case of Van Horne v. Winnipeg it- 
Northern R. Co., 18 D.L.R. 517, 24 Man. L.R. 026, was referred 
to, but I cannot see that it has any direct application to that 
before us.

We have to consider ss. 302 and 363 of the Dominion Railway 
Act, which the trial judge held had the effect of continuing anil 
preserving the award as against the amalgamated company.

Under s. 302 as it reads, the amalgamated company in this 
case is “liable for all claims, demands . . . obligations ... or 
duties to as full an extent” as was the Winnipeg and Northern 
R. Co. prior to the amalgamation.

Counsel for the defendant company admits that it is ultimately 
liable to make compensation, but contends that all proceedings 
under the provincial Act arc suspended and rendered nugatory by 
the amalgamation and that proceedings to determine the amount 
must be taken de novo under the Dominion Act. It is argued that 
the provisions of the provincial Act as to arbitration are really 
provisions relating to procedure and that they arc in effect repealed 
by the amalgamation, leaving the arbitration proceedings in mid 
air and the arbitrators without authority in the absence of any 
express provision to the contrary maintaining and preserving the 
proceedings, as is in fact provided for by the provisions of the 
English Railway Acts. Sec the Railway Clauses Act, 26 4 27 
Viet. c. 92, s. 44, whereby references to arbitrations pending and 
incomplete at the time of the amalgamation arc made valid am! 
effectual as against the amalgamated company. 23 Hals. 709.

Darling v. Midland R. Co., 11 P.R. (Ont.) 32, and Barbeau v. 
St. Catharines Niagara R. Co., 15 O.R. 586, were cases where 
the railways there in question had been declared to be for the 
general advantage of Canada under the provisions of 46 Viet. c. 21. 
These statutory provisions do not enter into this case.
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The above cases and others such as Demorest v. Midland R. 
Co., 10 P.lt. (Ont.) 73 and 640, and Fargcy v. (Irand Junction R. Co., 
4 O.R. 232, arose under statutory provisions and circumstances 
which make them of little direct application to that before us.

There is no vested right in procedure, but it does not seem to 
mo that the arbitration proceedings in this case were merely of the 
nature of procedure. In Colonial Sugar Refining Co. v. Irving, 
|1005] A.C. 369, an application was made to the Judicial Committee 
to dismiss an appeal from the judgment of the Supreme Court of 
Queensland, on the ground that the power of tile court Mow to 
give leave to appeal had I«en taken away by s. 39 of the Common
wealth Judiciary Act, 1903. The action in which the appeal was 
brought was commenced on October 25, 1902. The Judiciary Act 
came into force on August 25, 1903, and the leave to appeal was 
given on September 4, 1903. The Judicial Committee dismissed 
the application, saying (per Lord Macuaghten, p. 372):—

As regards the general principles applicable to the ease there was no 
controversy. On the one hand, it is not disputed that if the matter in question 
he a matter of procedure only, the petition (to dismiss) is well-founded. On 
the other hand, if it be more than a matter of procedure, if it touches a right 
in existence at the jtassing of the (Juiliciary) Act, it is conceded that, in 
accordance with a long line of authorities extending from the time of Lord Coke 
to the present day, the appellants (the Sugar Co.) would be entitled to succeed. 
The Judiciary Art is not rvtrosijective by express enactment or by necessary 
intendment, and, therefore, the only question is, was the appeal to His Majesty- 
in-eouncil a right vested in the appellants at the date of the |«tssing of the Act, 
or was it a mere matter of procedure? It seems to their Ixmlshipe that the 
question does not admit of doubt. To deprive a suitor in a |x-nding action of 
an apfieal to a superior tribunal which belonged to him as of right is a very 
different thing from regulating procedure.

So it seems to me that we have here more than a mere matter 
of procedure involved. The plaintiff hail the right to have his 
comjiensation determined according to the provincial Act, just as 
in the Colonial Sugar case there was the right to appeal to the 
Privy Council at the time the action was commenced. There was, 
therefore, in the plaintiff a right in existence. To deprive a party 
to an arbitration of his right to have the proceedings brought to a 
conclusion and finally determined is surely a very different thing 
from regulating procedure, as Lord Macnaghten says of the right 
of appeal to the Privy Council and if there is no express statutory 
provision in the relevant legislation taking away that right, such 
a provision will not be read into it.
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Apart, however, from these considerations we have to consider 
the effect of the provisions of ss. 362 and 363 as they stand. There 
is no doubt whatever that the intention of parliament was to con
serve the rights of third parties intact as against either of the 
companies amalgamated. It was surely the intention that pro
ceedings properly begun under a provincial enactment should not 
on the merger of a provincial into a Dominion corporation ipso 
facto l>ecomc void. By the interpretation Act we must give the 
sections in question a fair, large and liberal construction so as to 
ensure the attainment of their object according to their true 
intent , meaning and spirit. And when we read s. 362 there can cer
tainly be gathered from its words the intention of parliament that 
the amalgamated company is to stand in the place of the merged 
company to all intents and purposes so far as outsiders are con
cerned. The amalgamated company remains liable for all the 
obligations of the merged company to the full extent to which the 
provincial company was liable at the time of the amalgamation. 
No wording could l>e more general or inclusive. No exceptions 
arc made. It can make no difference whether the obligations are 
statutory or contractual. Nor is any exception made as to 
matters of procedure, though, as 1 sec it, the right to have com
pensation fixed by arbitration is not a mere matter of procedure 
but a valid right created by statute.

It was stated by counsel for the plaintiff that the case would 
be on no different basis if there had l>een an agreement for arbi
tration between the parties before the amalgamation, which is to 
be found in these provincial statutory provisions, and I think tlie 
contention sound. It could not be argued that such a contract 
was affected by the amalgamation. Nor can it, in my judgment, 
be maintained that the effect of the amalgamation is wholly 
different because the obligations are statutory and do not arise 
out of an express agreement. They arc equally binding on the 
parties.

If we were to adopt the opposite conclusion, results would 
follow as in this case which would justify the conclusion that 
parliament did not intend to pass legislation which would bring 
about such injurious consequences to innocent third parties. We 
would have all the trouble and expense of an arbitration, regularly 
begun, completely thrown away. Evidence already given might
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not again be available. These considerations apply to the one 
company, as well as to the other. Such results are to lie avoided 
if ]K>ssible and, to my mind, there is no difficulty in doing so in 
view of the broad and comprehensive terms of s. .'it>2.

We must remember that the effect of an amalgamation is not 
to repeal the provincial enactments. These remain in force. The 
effect is to transfer to the Dominion company the obligations of 
the provincial comjmny as they were at the date of the amal
gamation. Those obligations are here to he found in the pro
vincial Acts which remain in force and can be effectually and 
validly worked out to their proper determination just as the 
obligations of a contract made prior to the amalgamation can be 
worked out to their remotest legal consequences.

In my judgment, these arbitration proceedings were properly 
concluded, the award properly made and this action is properly 
brought.

It is urged that, even if the award be good, the plaintiff cannot 
I succeed in the absence of the tender of a transfer of the lands 

averred and proved. It is argued tliat in order to support a claim 
I for the purchase price of land sold there must lie a conveyance. 

Hullcn & I-cake, p. 285; iM.rd v. Pirn, 7 M. & W. 474, 151 E.R. 
S52. In lluardian» of the East London Union v. Metropolitan U. 
Co., L.R. 4 Ex. 309, it was held that, where after notice to treat, 

I the amount of compensation to be paid for land compulsorily 
[ taken has been fixed by an award under the lands Clauses Act, 
1 1845, an action for such compensation cannot be maintained until 
I a conveyance of the land has tieen executed holding tliat the rule 

in Laird v. Pim applied. “ If the award be one giving compensation 
I for land taken under the Lands Clauses Acts, an action seems the 
I proper remedyand that will not lie tint il aft era conveyance of the land 
I lias been executed.” Russell, Arbitration 9th cd., 322, 323. The 
I East London Union case was followed by Chitty, J., in Howell v. 
I Metropolitan Dint. R. Co., 19 Ch. D. 508, at 514. See also Re 

j Milford Docke Co., 23 Ch. D. 292.
The provisions of the I.ands Clauses Act, 1845 which govern the 

I English cases are to be found in ss. 09, 75, 70 and 77. Where the 
|parties refuse or are unable to convey the promoters can pay the 

urchase money or compensation into the bank and execute a 
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MAW~ conveyance to themselves. Our provincial statutory provision» j
C. A. differ widely from these. These are to lie found in s. 13 of the I
Haney special Act (c. 122, 5 & 6 Edw. VII.); s. 49 et seq. of the Manitol a I

Canarian Expropriation Act, c. tifl H.S.M. 1913, and ss. 8 and 24 of the I
Nohthehn Manitoba Railway Acts, c. 108, R.S.M. 1913.

^ As I read the above sections together it follows that upon pay- I
Cameroa. j.A. ment or tender to the owner or upon payment into court of the I 

amount of the compensation awarded, the title to the property I 
liecomes absolutely vested in the railway company, and there is I 
no necessity for a conveyance by the owner or by the promoter I 
to give the company title. Such a case is not precisely that of 1 
vendor and purchaser though the relations of the parties are in I 
some respects analogous thereto. Russell on Arbitration, p. 75. I 
The provisions of our legislation, allowing the money to be paid 1 
or tendered or to lie paid into court and there stand in the stead of I 
the land, obviate all difficulties in procuring title and dispense wi h I 
the necessity for shewing the same or making tender. As our 1 
legislation stands a formal tender would not appear necessary, j 
and the English eases cited are of doubtful application.

Now this action is brought on the award which is referred to I 
in the statement of claim. A statement in the simple form si t I 
out in Bullen & I-cuke would have been sufficient to disclose the I 
cause of action, without the additional lengthy allegations which I 
are incorporated in the statement of claim for reasons that, no I 
doubt, commended themselves to the judgment of the draught- 1 
men. In para. 16 the plaintiff’s title to the lands taken is set I 
out. The statement of defence is voluminous and deals with para. I 
16 of the statement of claim simply by denying that the proceed- I 
ings mentioned therein were taken by the Winnipeg & Northern | 
Railway Company on liehalf of the defendant company. There I 
is no denial of the taking of the lands or of the plaintiff’s title. I 
Para. 20 of the statement of claim alleges the award. To this the I 
statement of defence merely says in substance that it was the I 
Winnipeg and Northern R. Co. that was a party to the arbitral inn I 
and not the defendant company. Nowhere have I been able to I 
find it alleged in the statement of defence that the plaintiff lias I 
not executed and tendered a conveyance of the lands taken. No I 
such issue is raised on these pleadings. In the East London Union I 
case there was such a plea to the declaration and the hearing was I
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on n demurrer to the sufficiency of the plea. In Laird v. IHm, 
tmpra, where in an action by a vendor against a purchaser a plea 
that no conveyance had ever been made or executed to the de
fendants was held bad on demurrer, because the declaration alleged 
that the purchaser had discharged the vendor from tendering a 
proper conveyance. As this defence of want of tender has not 
I wen raised in the defence, I think we should not give effect to it, 
even if it were a good defence in an award under the Manitoba Acts 
in question. It is a purely technical defence and not to lie looker! 
on with favour.

The award was made January 29, 1914. It was taken up by 
the defendant's counsel. The defendant company intimated an 
intention to appeal, and as I understand attempted to appeal from 
lit, and refused to pay the amount, and this action was accordingly 
brought December 19, 1914. In such circumstances it may well 
lie that a tender was unnecessary. “The vendor may maintain 
an action for the purchase money before he has executed the 
[conveyance, or before he has declared his readiness and willingness 
to execute it, if the purchaser by any art of his has discharged him 
prom doing so.” Harris Law of Tender, pp. 268-9. It is not 
necessary “to go further and do a nugatory act,” as said by Lord 
■Mansfield in Jones v. Barkley, 2 Doug. 684, 99 E.R. 434. But in 
Khc absence of an allegation that the plaintiff had not executed 
Bad tendered a conveyance which would have called for a reply 
khat execution and tender had been dispensed with, there is no 
meed to lay stress on this branch of the case.

I have proceeded in considering this branch of the case as if 
the provincial legislation must be followed out in proceedings upon 
this award, and I think that point of view correct.

There is another objection taken that this award is invalid be
cause an action was commenced January 26, 1912, by the plaintiff 
km an alleged agreement of purchase, made with the Winnipeg & 
port hem R. Co., which action is now pending. I can see no force 
In this contention.
I That action is on an agreement ; t his award fixes the compensa
tion for lands compulsorily taken, without regard to any agreement. 
If, however, the compensation paid on the award goes to the con
federation on the agreement it will no doubt be so applied if the 

'tion ever is revived and brought down to trial and judgment. It
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****** goes without saying that the pleadings would be amended to set 
C. A. out the facts. The case of Doùman v. Ossett Corporation, [1912! 

Hanet 3 K B. 257, was relied on by defendant’s counsel. There was an 
. »■ action on a contract which contained a provision for an arbitrationi vinî inCanadian
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under which an award was made by the arbitrator pending the
action. It was held that the jurisdiction of the court was not

OuHna. ia. ousted by the agreement to arbitrate, and that the award was no
bar to the action. I cannot see that this case has any application 
to the one before us.

There were other considerations brought before the court on 
the argument, with which I do not find it necessary to deal, as, 
for instance, the contention that the defendant company adoptes I 
the arbitration proceedings after the amalgamation and is thereby 
estopped from questioning their validity.

In my opinion the appeal must be dismissed.
Appeal ditmisted.Haovt.iA. Haooart, J.A., concurred.

RUSSELL T. RUSSELL.
Supreme Court of Canada, Fitzpatrick, C.J., and Daviee, Idington, Anglin.inaaa, ruzpaince, i v, ana va vit 

and Brodeur, JJ. June 10, 1018.

Land titles (| IV—45)—Caveat—Married woman—Married Woman'.- 
Property Act—Affidavit of bona fides.

Section N5 of the Land Titles Act (Alberts), which requires that all 
caveats with the exception of a caveat filed by the registrar under s. 100 
must be supported by an affidavit of good faith, applies to a caveat filed 
by a married woman under the Mamed Woman's Home Protection Act 
(Alta. Stats., 1915, c. 4).

(See annotation, 7 D.L.R. 675.]

Statement. Appeal from n decision of the Appellate Division of the Supreme
Court of Alberta reversing the judgment of Hyndman, J., at the 
trial, 12 A.L.R. Ill, in favour of the defendant. Affirmed.

J. D. Matheson, for respondent.
iMmatriACJ. Fitzpatrick, C.J.:—Some time prior to August 12, 1916, the

appellant commenced an action against her husband for alimony 
and on this date filed a caveat under the Married Woman's Home 
Protection Act, c. 4, statutes of 1915, against his land.

The claim for alimony was refused by the trial judge on the 
ground that the appellant had sufficient means of her own. On 
April 27, 1917, the respondent executed a transfer of his land to 
one D. Gillen. The Dower Act, c. 14 of the 1917 statutes, came
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into force on May 1, 1917, and by that Act the Married Woman’s 
Home Protection Act was repealed. On June 1,1917, the respond
ent gave notice of motion for an order to remove the caveat and in 
October, 1917, judgment was rendered refusing the application.

The judge of first instance held that under the Interpretation 
Act, s. 48, saving acts done and rights existing, “the wife was 
entitled to maintain her caveat, notwithstanding the repealing 
statute, until the same is removed in the manner provided by the 
Act creating the right and in the Land Titles Act.

The judge does not deal otherwise with the application to 
remove the caveat.

Four Judges of the Appellate Division, without giving any 
reasons, reversed that judgment and ordered the caveat removed.

It was argued here that because Walsh, J., held in the alimony 
action that the wife was provided for to the extent that an award 
of alimony was unnecessary she was not entitled to her caveat.

The judgment of Walsh, J., is not in this record and there is no 
evidence that the appellant has a private estate.

It is also urged that the caveat should be removed because it is 
not supported by affidavit as required by the provisions of s. 85 of 
the I .and Titles Act, and in that contention I concur.

The Married Woman’s Home Protection Act was passed sub
sequently to the Land Titles Act, but s. 8 of the former Act pro
vides: “This Act shall be read with and as part of the Land Titles 
Act."

If the Land Titles Act is read with the provisions of the Married 
Woman's Home Protection Act inserted in the proper place, having 
regard to those provisions, we have a statute which enables any 
married woman to file with the registrar an instrument to be known 
as a married woman's caveat and which is described in all the 
sections dealing with the matter as a caveat and for which a special 
form is provided.

Then we have s. 85 which reads as follows:—
Every eaeeat filed with the registrar shall state the name and addition of 

the petson by whom and on whose behalf the same is filed and except in the 
rate of a caveat filai by the reçietrar as hereinafter provided shall be signed by 
the caveator, his attorney or agent, and shall state some address or place 
within the province at which notices and proceedings relating to such caveat 
or the subject matter thereof may be served and the nature of the interest 
claimed and the grounds upon which such claim is founded, and shall be 
supported by an affidavit that in the belief of the deponent the person by
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whom or on whose behalf t he caveat is filed has a good valid claim in respect of 
the land, mortgage or encumbrance intended to be affected by the same, an-1 
that the caveat is not filed for the purpose of delaying or embarrassing the 
applicant, or owner, or any person claiming through him, which affidavit or 
affidavits may be in the form X in the schedule to this Act

This section provides that all caveats with the single exception 
of a caveat filed by the registrar under s. 100 must be supporte 1 
by an affidavit as to good faith, etc.

Independently of the very broad terms of s. 85, there are very 
obvious reasons why such an affidavit should be required in the 
case of a caveat filed by a married woman.

It is quite conceivable that an unscrupulous adventurer alleging 
herself to be the wife of a homesteader or even a lawfully marrie'I 
woman moved by some unworthy motive should improperly and 
without justification seek to emlrarrass a man in dealing with hi- 
property. I can see no difficulty in framing an affidavit in accord
ance with the general provisions of form X to meet the requin - 
ments of s. 85 with respect to the married woman’s caveat.

I would dismiss the appeal with costs.
Davies, J. (dissenting):—The single question to be determined 

on this appeal is whether a caveat filed and registered by the appel
lant, the wife of the respondent, against the sale of their homestead, 
was a valid caveat without the affidavit required to an ordinary 
caveat by the Land Titles Act.

The trial judge held it was a good caveat. His judgment win 
reversed by the appeal court which ordered that the caveat should 
be removed from the register and vacated. No reasons were given 
for their judgment.

I am of the opinion that the appeal should be allowed and the 
judgment of the trial judge restored.

The reasons for the appeal court judgment must, of course, 
have been that as the Land Titles Act required all caveats to be 
supported by an affidavit of the caveator in the form given in the 
schedule to that Act, and as the Married Woman’s Home Protec
tion Act, which was passed subsequently to the Land Titles Act, 
provided that “it should Ire read with and form part of the Land 
Titles Act,” it was not a valid caveat unless supported by the 
affidavit. ‘ That affidavit required the caveator to swear amongst 
other things “ that this caveat is not being fyled for the purpose 
of delaying or embarrassing any person interested in or proposing
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to deal therewith/’ that is in or with the lands to protect the estate CAW‘ 
or interest in which the caveator fyled his caveat. 8. C.

The answer which seems to me to be a good one to this argu- Russell 
ment is the one advanced by Mr. Bennett at bar, vis., that the r 
Married Woman’s Home Protection Act, which came into force ——
April 17,1915, was a special Act passed with a special purpose, viz.,
to protect a married woman thereafter from being deprived of all 
her interest in the homestead property which she in many cases 
did as much to make valuable as her husband did. The caveat 
required covered the homestead property only and did not affect 
other lands of the husband. A special form w*as set out in a 
schedule to the Act which was strictly followed in this case. It 
was called a married woman's caveat and had no form of affidavit 
attached to it nor did the Act itself in any wray refer to or suggest 
that any affidavit was required.

There are many differences in the object and purpose of the 
ordinary caveats, and those of the married woman’s caveat. The 
object of the former is to protect some right or interest of the 
caveator in certain lands and the caveator is properly obliged to 
swear that he does not fylt the caveat for the purpose of delaying 
or embarrassing any person interested in the land or promising to 
deal therewith. The main object of the married woman’s caveat 
was to protect her rights in the homestead and in order to do so to 
delay her husband so that he could not sell the homestead over her 
head and deprive her of her rights. That lteing her object and 
purpose, how could she conscientiously make affidavit that it was 
not? Reading the two Acts together, it does seem to me an unfair 
construction to put the married woman in such a position or 
dilemma that she must swear falsely or lose her rights in her home
stead? A reasonable construction should be placed upon both of 
the statutes in question when read together so that effect may lie 
given to the intention of the legislature.

Such construction is not consistent with requiring an affidavit 
to be made which could not have been intended to apply to the 
Married Woman’s Home Protection Act, because an honest, truth
ful woman could not swear that her caveat was not intended to 
hinder or delay her husband in dealing with the homestead by sale 
or otherwise. It was so intended. It was the manifest intention 
of the Married Woman’s Home Protection Act to delay and cm-
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barrass the husband so that he should not convey away or mortgage 
the homestead and deprive her of her rights. To say you must 
either swear to that which is false or your caveat will be vacated 
is to put an unreasonable and improper construction upon the two 
Acts which are to be read together.

I am, therefore, of the opinion that in following strictly the 
form given in the Married Woman's Home Protection Act and in 
omitting the affidavit required in the eases of ordinary caveats by 
the Land Titles Act, which she could not honestly or conscientiously 
take, the appellant was within her rights and her caveat was good.

I would allow the appeal and restore the judgment of the trial 
judge.

Idinoton, J.:—The Alberta Legislature passed an Act called 
the Married Woman's Home Protection Act, which by s. 1 enacted 
as follows:—

Any married woman may cause to be filed on her behalf with the registrar 
an instrument to be known as a married woman's caveat in form WW in the 
schedule to this Act against the registration of any transfer, mortgage, encum
brance, lease or other instrument made by or on behalf of her husband affecting 
a homestead as defined in e. 2 of this Act.

The last section of the Act reads as follows : “This Act shall be 
read with and as part of the Land Titles Act."

This seems clearly to have intended the Act to constitute part 
of the Land Titles Act just as much as if under a distinct caption 
it had been placed therein originally, otherwise there was no sense 
in such a provision.

The Land Titles Act by s. 85 enacts as follows :—(See judgment 
of Fitzpatrick, C.J.)

The form of affidavit by the second clause is as follows:—
I believe that 1 have (or the laid caveator) has a good and valid claim 

upon the said land (mortgage or encumbrance), and I say that this caveat i.- 
not being filed for the purpose of delaying or embarrassing any person interested 
in or proposing to deal therewith.

Sworn before me, etc.

The Land Titles Act, by s. 100 thereof, specifically exempts 
certain caveators from making an affidavit, thereby emphasising 
the necessity for an affidavit in all other cases where the Act pro
vides for the use of a caveat.

The appellant filed a document in the form of the caveat and 
was enabled to use under the Act with the registrar relative to 
certain lands of respondent her husband, without any affidavit or
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proof of who she was or in any manner pretending to verify the 
facts as required by the above a. 85 of the Land Titles Act.

This was done pending an alimony suit which she had instituted 
against respondent and which ended in the trial judge finiiing she 
was so circumstanced as not to need any alimony.

Then respondent moved to set the registration aside. Hynd- 
man, J., refused the application, on the ground that no affidavit 
was necessary. The Court of Appeal reversed that judgment and 
directed the removal of the caveat.

We have no notes of why the court so directed, but the counsel 
arguing here seem to admit it was liecause of non-compliance with 
the Land Titles Act in failing to file the affidavit I have referred 
to and that is the point most elaborately dealt with in respondent's 
factum.

I agree with that view and hence think the appeal should be 
dismissed with costs.

I see no difficulty in any honest married woman complying with 
the Act if in truth she needs to resort to that means for her pro
tection.

If she does not then she is quite clearly not one of those the 
legislature desired to protect and hence should not attempt its use. 
1 ran conceive of no reason why she should if entitled to file the 
caveat refrain from making the affidavit. Moreover, I can con
ceive of many reasons why she should be required to make the 
affidavit, and cannot understand the argument addressed to us for 
distinguishing in that regard this caveat from others when the Art 
has not made any exception in its favour and if so minded could so 
easily have applied the excepting part of the Act thereto.

To pretend that the legislature when enacting this statute and 
declaring it part of an Act which in most imperative terms required 
by said s. 85 every caveat filed with the registrar saving the speci
fied exception to have an affidavit of verification and negation of 
improper motive did not mean it to apply to a married woman’s 
caveat seems like a mockery of the legislature so enacting.

The kind of argument that is presented for supporting the 
appeal I respectfully submit seems to be that which the rules in 
Heydon’t case suggested it should be the office of the judges to 
repel, by requiring them to suppress the mischief and advance the 
remedy, and to “suppress subtle inventions and evasions for the
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continuance of the mischief and pro privoto commodo, and to add 
force and life to the cure and remedy according to the true intent 
of the makers of the Act pro bono publico.”

It seems to me obvious that this class of caveat, such as enabled, 
more than any other needs the restraint of an affidavit such as tin- 
statute requires in all but the specifically excepted cases and henn
it must have been intended that it should be made. The reason 
for making the claim, in short, the foundation for it, which the 
statute required set forth in any affidavit, is needed so that tin- 
court on whom the burden is cast may have had defined that which 
is to be tried.

I think the appeal should be dismissed with costs.
Anglin, J.:—Notwithstanding the able and forceful argument 

presented by counsel on behalf of the appellant, further con
sideration of the Married Woman’s Home Protection Act with the 
Land Titles Act—with and as part of “which the former Act i< 
by its s. 8 required to be ‘ read ’ ”—has convinced me that the legis
lature intended that the requirement of s. 85 of the Land Titles 
Act as to an affidavit of bona fidcs should apply to a marrie 1 
woman’s caveat.

No good reason has been advanced for depriving the owner of 
property upon which it is sought to register such a caveat of the 
protection against fraudulent and purely vexatious claims which 
an affidavit of bona fide» by the caveator may afford. She should 
at least lie required to pledge her oath that she is the wife of such 
owner and that the property was occupied by her as a homestead. 
These facts are implied in the first clause of par. 2 of the prescribed 
affidavit: “I believe that I have a good and valid claim upon the 
said land.” Nor does the further clause, “that this caveat is nut 
being filed for the purpose of delaying or embarrassing any person 
interested in or proposing to deal therewith,” t.e., with such land 
—present the difficulty which at first blush seemed most serious. 
Embarrassment and delay to the owner and to any other person 
proposing to deal with the land arc no doubt consequences likely 
to ensue as a result of the lodging of a married woman's caveat, 
just as they arc likely to ensue as a result of the filing of any other 
caveat. But the primary “purpose” of the married woman must 
be the same as that of any other caveator—to protect the “good 
and valid claim'” which she believes she has upon the land. To
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the existence of that purpose she may well be obliged to pledge her 
oath. I am satisfied that a judge required to construe an affidavit 
made in the prescribed form upon a charge of perjury should direct 
a jury or himself that the affiant could not lie convicted unless it 
was established beyond reasonable doubt either that she did not 
honestly believe that the claim n respect of which she lodged her 
caveat was good and valid, or that her purpose in filing it was not 
to protect such a claim but solely to delay or embarrass some person 
interested in or proposing to ileal with the land. The requirement 
of an affidavit imposed by s. 85 is, in my opinion, mandatory and 
not merely directory and a caveat lodged without sueh affidavit, 
although accepted by the registrar, is fatally defective. Solely 
u]xm this ground I would dismiss the appeal.

Hkodevr, J. (dissenting) :—We have to decide in this ease if a 
woman who has executed a caveat under the Married Woman's 
Home Protection Act of Allicrta is obliged to file the affidavit 
required by s. 85 of the Land Titles Act of the same province.

There was also a question of jurisdiction which was raised before 
us as to the right of the Appellate Division of the Supreme Court of 
Alberta; but it was not strongly pressed. Besides, it appears that 
the appellant, who was respondent in the Ap|xllate Division, had 
not thought fit when they were liefore that court to discuss that 
question of jurisdiction ; and it seems to me now too lute, when the 
parties are before this court, to say that the Court Mow was with
out authority to deal with the case. The juriselirtion of the Appel
late Division was then accepted by both parties and the appellant 
should not lx? permitted now to set aside the jurisdiction of a 
court which has been accepted.

Coming to the question of registration of the caveat, it is advis
able to state that the Torrens System established in Albcrtu by 
the land Titles Act provided that a person claiming an interest 
under a will, a transfer or a mortgage in any land may file a caveat 
forbidding the registration of any instrument affecting that land, 
unless that instrument be subject to the claim of the caveator 
(s. 84).

It was also provided that the caveator was bound to file an 
affidavit shewing, (1) that he has a valid claim and (2) that the 
caveat is not filed for the purpose of delaying or embarrassing 
any person interested in the land in question.
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In 1915 the Legislature of Alberta passed the Married Woman’s 
8. C. Home Proteetion Art whieh gave to a married woman the right to 

Roseau. fil<‘ with the registrar a caveat forbidding the registration of any 
Ruse'u.. sa^‘ b)' her husband of her homestead.

That Act gave also the power to the husband to apply to a 
’ " judge for the removal of that caveat; and a. 8 provides that: "This 

Act shall lie read with and as part of the I .and Titles Act.”
The appellant, Mrs. Russell, filed such a caveat under the 

Married Woman’s Home Proteetion Act and the respondent, her 
husband, has applied to a judge for the removal of the caveat 
His application was dismissed but in appeal he obtained judgment 
in his favour.

Mrs. Russell is now appealing from that judgment and con
tends that the Appellate Division has erroneously held that her 
caveat should be removed because she has not filed the affidavit 
required by s. 85 of the Land Titles Act.

I am, with due deference, unable to agree with the view expres
sed by the Appellate Division. The Married Woman’s Protection 
Act is an enactment which is to be considered by itself. It is true 
that it is to lie read, as s. 8 declares, with and as part of the Land 
Titles Art ; but in all cases where the provisions of the Land Title- 
Act are inconsistent with the Married Woman’s Home Protection 
Act, or where there is a formal provision in the latter Act, then tin 
provisions of the Married Woman’s Home Protection Act, should 
prevail.

The instrument which the married woman is entitled to register 
should not be, if it had not been so determined by the Act, called :i 
catrnt. The ordinary cavtat is a claim made by a person that he 
has some interest in certain lands; it is essentially of a temporarx 
nature according to s. 89 and is deemed to have lapsed after the 
expiration of sixty days, unless some proceedings have lieen in
stituted in the meantime.

The ordinary caveat also would not prevent the property en- 
cumliered to be sold; it could lie sold subject to that incumbrance 
The ordinary caveat also being based upon a statement of a person 
that he has a claim upon the property by way of an agreement ui 
sale or mortgage, it is only reasonable that it should lie accom
panied by a sworn statement.

None of those requirements of the ordinary caveat present
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themselves in the right which the wife may exercise under the 
Married Woman’s Home Protection Act.

First, the statute declares that the wife may register an instru
ment which will lie called a married woman's caveat. It is not 
then, as we see, the ordinary caveat ; hut it is a particular instrument 
which the law calls a caveat.

The law also declares (s. 3) that “upon the receipt of such 
married woman’s caveat the registrar shall take the same pro
ceedings as in the case of the filing of any other caveat under this 
Act.”

The law docs not say that upon the receipt of that instrument 
owl of an affidavit the registrar will do this and will do that ; hut 
it simply says that upon the receipt of the instrument in cpiestion 
the registrar will give notice. The law does not require there any 
affidavit and s. 4 says that so long as such caveat remains in force 
the registrar shall not register any transfer or other document 
affecting the homestead in question.

That is very different from the ordinary caveat, which requires 
it. A sale could take place hut subject to the right of the |x*rson 
claiming a right upon the property.

This right of the woman is not an uncertain right like the one 
of the person who would claim under an agreement of sale or a 
mortgage. It is an alwolute right which is given to the woman 
and I could understand that, in such a ease, an affidavit would 
not lie required. The affidavit required by s. 80 is for the object 
of swearing that the caveator has a good and valid claim. Here, 
in the case of the wife, it is not a claim that she asserts; it is her 
right which the legislature has granted. It seems to me that the 
affidavit is not required in the case of the married woman’s caveat. 

For these reasons, the appeal should he allowed with costs.
A ppeal dinmixxed.

•THE KING v. QUEBEC GAS Co. AND CITY OP QUEBEC.
Exchequer Court of Canada, Audette, J. July 7, 1917. 

Expropriation (f III B—110)—Conversion op riuhth—Compensation— 
Companies—Action—Parties—Market valve—Special Adapta
bility-Railways.

By virtue of s. 8 of the Exchequer Court Act, the deiiosit of the plan 
and <1<-scription of the land expropriated has the effect of vesting the 
property in the Crown, and from such time, under s. 28 of the Act, the 

•Affirmed on ap|teal to Supreme Court of Canada, May 7, 1918.
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evni|ienMtiim money stand, in lieu of the land, and any claim to the land 
is converted into u claim for the compensation money.

2. A eor|s>ration holding the shares of a subsidiary roinpuny has n<. 
Inrus Ktan4i to prosecute a claim for ciiiiqiensatiiin on Indialf of the latter 
the action of the subsidiary* coni|>any must he brought inilsowncor|iontl,

:t. The Mjwcuil adaptability of land for railway purposes is hut an 
element of tin* market value of the land. In assessing com|iensation for 
the taking of such land regard must be had of its valut- to the owner, not 
the value to the taker. The doctrine of reinstatement does not applt 
to tin- taking of lands not used as a going manufacturing concern. Tin 
Is-st test of the market value is what otlier |>roperties in the neighbour 
hood have brought when acquired for similar purposes.

1 nK<himation for the vesting of land and compensation therefor 
in an expropriation by the Crown.

<!. F. (libsone, K.C., Arthur Holden, K.C., and J. P. Orarel, for 
Crown; E.A.D. Morgan, K.C., for Quebec Gan Co.; A. Tanchermu 
K.C., for Royal Trust Co.; L. (S. Itelley, for Quebec By., L., H. A 
Power Co.

Avukttk, J.:—This is an information exhibited by the Att’y- 
Cien'l of Canada, whereby certain lands, lielonging to the tlefcinl- 
ants, were taken anil expropriated for the purposes of the Nations I 
Transcontinental Railway, by depositing on April 24, 1913, ami 
on February 24, 1915, plans and descriptions of the same with tin 
Registrar of Deeds at the City of Queliee.

These lands are situate in St. Peter's Ward, in the City of 
Quebec, and since the expropriation form part of the new C.P.li 
Union Station, at the Palais.

The Crown by the information offers $144,400 and interest 
The Queliee (las Co. by its statement in defence claims the sum 
of $822,704, and the Queliee Railway, Light, Heat and Power Co. 
claims the sum of $800,170.00, inclusive of 10% for coercion.

It is admitted by all parties that the total area of land taken i- 
of 02,558 1-3 sq. ft.—that is; lot 1937 contains 10,098 1-3 sq. ft.; 
and the whole lot 1937 A. contains 40,400 sq. ft; making a tots I 
of 02,5.58 1-3 sq. ft.

It is further admitted by all parties that the value of the 
buildings upon the lands in question, at the time of the expro
priation, was $32,000, therefore the evidence in respect of valua
tion will lie limited to the land only—the value of the building
having thus lieen ascertained by consent.

Mr. Morgan, K.C., counsel at liar for the Queliee Gas Co., at the 
opening of the trial, filed the following declaration of admission, 
which reads as follows, to wit:—
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The defendant, the Quebec Gas ( 'ompuny, by way of amendment to 
the statement of defence put in by them, declare that they now admit that the 
filing of the plan and the taking of the lands described in the information was 
actually made and done on l>ehalf of His Majesty the King, and by reason 
thereof said lands are now, and have been since the filing of the aid plan, 
vested in His Majesty the King.

This declaration or admission speaks for itself, and removes 
one of the traversed allegations of the information.

It was also admitted, in the course of the trial, that the indica
tions on plan 3-a, made with arrows by Mr. Trembly, are correctly 
marked in accordance with the dm Is, including the yellow portion, 
which is an exchange between the Harliour Commissioners and the 
Transcontinental. The dm Is indicated on the plan were executed 
after the plans for expropriation for such lantl had lx-en deposited.

In order to follow the trend and the development of the different 
phases of this ease, it is thought advisable to mention here that on 
January 21, 1915, Mr. Morgan, K.C., moved the court for an order 
directing that the question of title or ownership of the property 
in question l>e disposed of lx*fore going into the question of com
pensation, alleging in his motion paper that his clients claimed the 
soli- ownership of the land in question. The application was then 
enlarged sine die.

Then on February 9, 1917, Mr. Morgan, K.C., alleging his 
application of January 21, 1915, just referred to, and also a resolu
tion of the City of Quelx»c (at that time the only other defendant), 
by its council, at a meeting of June 29, 1916, setting out that the 
city had no interest in the properties herein, prayed for an order, 
in view of the said resolution, declaring that the Quelx?c Gas Co. 
was the sole and only defendant in this case, and that it be de
clared that the other defemlant (the City of Quebec) is no longer 
a defendant. . .

Mr. Chaplcau, K.C., of counsel for the City of Quelx»c, then 
shewed cause and declared he withdrew from the case.

Under these circumstances an order wfas made dormant acte of 
such disclaimer or withdrawal from the case by the City of Quebec, 
with, however, no further pronouncement for the time Ix-ing. Sulv 
s<-quently thereto, two other parties were added defendants to this 
suit, namely, the Royal Trust Co., which company did not file 
any written plea, but by its counsel, Alexandre Taschereau, K.C., 
at the opening of the trial, declared e'en rapporter a justice, that
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is, submitted itself to the judgment of the court, and the Quels 
Railway, Light, Heat and Power Co., which filed of record a si t 
of pleadings.

In the result there is now on the record a claim by the Quel * ■ 
Gas Co. for the land taken herein, and there is also a claim by tin' 
Quel*» Railway, Light, Heat ami Power Co. (hereinafter called the 
Power Company) in respect of the land itself, and also in res|s t 
of the Montmorency and Charlevoix Railway.

Before entering into the consideration of the compensation i ■ i 
lie paid under the present expropriation, it becomes necessary n 
limine to establish the actual rights of both the Queliec Gas ( >. 
and the Power Company, respectively.

The Quebec Power Co.—The manager of the Qucliec Poxx r 
Company, heard as a witness, testified that he was the manor r 
of that company, which might lie called the holding company. .>r 
the merger, as it is popularly called; that he was also manager f 
all the subsidiary branches or companies under the merger, that is 
to say: the Quebec Gas Co., the Frontenac Gas. Co., the Quel" r 
Jacques Cartier Electric Co., the Quebec Railway, Light ami 
Power Co., the Quebec County Railway, the Canadian Electric 
Light Co., the Lotbiniere A Megantic Railway Co., anil the Que
bec and Saguenay Railway. He did not mention or include 
among these subsidiaries the company known as the Quel s c, 
Montmorency A Charlevoix Railway, but it was always tat • n 
for granted at trial that it was one of the companies of which the 
Power Company held the stock.

The merger deed so much spoken about and relied upon at trial 
has not lieen filed of record in this case, although asked for by I lie 
tribunal. We are told by the manager that the merger took plaie 
in the early part of 1910, but it might lie inferred from the trust 
deed to the Montreal Trust Co., Iiearing date December 15, HR HI, 
that it must have lieen in existence in 1909. That fact, however, 
has no Iiearing upon the case.

Now, it is important to bear in mind, that on April 24,1913, t lie 
date of the expropriation, both the City of Quebec and the Quel ice 
Gas Co. appeared, on the registry, to be the only parties having 
any real registered rights upon this property.

As the partial result of an agreement entered into on Septemler 
11,1916 (long after the expropriation) between the City of Qucliec
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nnil the Queliec Power Co., it was among other things covenanted 
and agreed as follows, to wit:—

Et on considération de tout ce quo dessus la <lite cité (City of Quebec) 
rede et abandonne a la dite Compagnie (the Quebec Railway, Light, Heat & 
Power Co.' toutes les prétentions et tous les droits de propriété que la dite 
cité peut a\ >r sur le terrain précédemment occupé par la “Quebec Gas 
Works” et con m sous le numéro (1937 A) dix neuf cent trente sept A du 
cadastre officiel |h ir .e Quartier 8t. Pierre de la Cité de Quéln-c.

Vnder the provisions of h. 8 of the Expropriation Act, by the 
deposit of the plan and description of this property on April 24, 
1913, sueh property liecamc vested in the Crown; and under s. 
22 of the same Act, a like provision is made, and it is further there
by enacted that from such time the compensation money shall 
stand in the stead of the land, and that any claim thereto is con
vertis! into a claim to such compensation money. The Queen v. 
McCurdy, 2 Can. Ex. 311 ; Cartridge v. Great Western R. Co., 8 
V.C.C.P. 97; Dixon v. baltimore d* Potomac R. Co., 1 Mackey 78; 
Lamontagne x. The King, 16 Can. Ex. 203; Dawson v. G.N. <f C. 
Railway, [190.5] 1 K.B. 260, 273; Mercer v. Liverpool, St. Helens 

j d South Ijancashire Ry. Co., [1904] A.C. 461 ; and Halsbury, vol. 6, 
|>. 33.

On September 11, 1916, the lands in question had, since April 
| 24, 1913, the date of the expropriation, become under the statute, 
the property of the Crown, and all mutations of this property suli- 

; sequent to the expropriation are null and void on their face—the 
I only effect such mutations may have is between the parties to the 

deed itself, which at its liest can lie construis! as a transfer to any 
i right “to the said compensation money” which the City of Queliec 
I may have had, and I hereby so find.

Then follows in this chain of title the deed of May 12, 1917— 
« deed passed a long time after the expropriation and even pending 
the instruction of the trial—between the Quebec Gas Co. and the 

I Queliec Railway, Light, Heat & Power Co., Ltd.—to confirm the 
I statement therein mentioned, to the effect that the Power Company 
I had, Indore January 1, 1912,
I already acquired and taken ixisscssion of a certain part or parcel of the land 
I in quest ion with the approval and consent of the Quebec Gas Co., and en- 
I joyed the same as its own and absolute property, and has always been eon- 
Isidered, even by the Quebec Gas Co., as sole and alwolute owner of the same. 
I furthermore, that no deed or instrument in writing was executed at the 
I tunc between the said parties to state and establish the same, and that it is 
{expedient to then execute the deed.
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All of what hae just liera said in respect of the deed of Septem
ber 11, 1916, may equally be said with respect to this deed of May 
12, 1917, anil that in the result it is a transfer by the Quebec Gas 
Co. to the Power Company of its rights to "the compensation 
money" herein, coming also within the ambit of ». 22 of the 
Expropriation Act.

However, the contention of the Power Company goes beyond 
that. While it claims to have lieen the owner of the land in 
question before the expropriation, as the holding company. I 
should say they hold and own the shares of the Queliec Gas Co., 
and they ask that the compensation to be paid should lie ascer
tained as if the property did lielong to them, and as the Power 
Company ie also the holding or parent company of the Mont
morency & Charlevoix Railway, also holding and owning the 
shares of the latter, they conclude similarly.

The Power Company is the owner of the shares of the Quel cc 
Gas Co., anil of the Montmorency & Charlevoix R. Co.; the 
Power Company represents and is effectively nothing but the 
shareholders of these two companies.

Dealing first with that part of the claim made by the Power 
Company, as owner of the lands in question anil deecrilied in this 
deed of May 12, 1917, executed during the trial, I must confes-1 
cannot accept, under the circumstances, the statement made in 
that deed, to the effect that the Quebec Gaa Co. had, as far hark 
as January, 1912 (a carefully selected date which would take the 
transaction prior to the expropriation), sold their property to I In- 
Power Company, in view of the fact that the latter is only the 
holding or parent company. Moreover, the inherent rights of the 
City of Queliec in this property hail not passed to the Power Com
pany until Scptemlicr 11, 1916, also a long time after the expro
priation. It is obvious and conclusive that this statement is hut 
the result of a misconception of the respective rights between a 
holding or parent company and a subsidiary company, and the 
seemly result of an afterthought which originated only at the trial. 
Therefore, it must be again found, taking into consideration all 
theee surrounding circumstances, and the allegations in its plead
ings, that this deed can but amount to an agreement lietween the 
Power Company and the Gas Company, whereby the Power < om- 
pany arc made entitled to receive the compensation money for tin
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lands expropriated. In other words, it is a transfer by the Quelicc 
Gas Co. of its rights, not to the land, hut to the compensation 
money, as the transfer is made after the expropriation—the whole 
pursuant to the provisions of s. 22 of the Expropriation Art.

However, the Power Company makes a claim which, if it were 
allowed, would let in a very important element under the head of 
injurious affection to the Montmorency A Charlevoix II. Co., one 
of its subsidiary companies—the whole as more particularly set 
out in par. 13 of the Power Company's statement in defence, which 
reads as follows, to wit:—

13. L'expropriation en eette nuise et la prise de posaeasion de aa Majesté 
a oeraaionné à la défenderesse des douiiiiuftes considerables dans l'exploitation 
de son chemin de fer Montmorency et Charlevoix, en le privant fies immeubles 
expropriés, dont elle avait absolument besoin [leur son terminal a Quebec

This is a claim made by the Power Company for damages 
alleged to be suffered by the Montmorency A Charlevoix Railway, 
a sulisidiary company, for which the Power Company is holding 
the shares.

What is therefore the position of the Power Company in its 
relation to the Montmorency A Charlevoix R. Company? The 
relation is nothing more than that of a shareholder in a corporate 
body is to a company. The Power Company holds the shares of 
that company, and is in the same position as a shareholder of the 
Montmorency A Charlevoix It. Co., and as such can no more than 
an ordinary shareholder take an action for that company or defend 
mi action against it. Any action on behalf of the Montmorency 

14 Charlevoix R. Co. must be taken in its corporate name and 
not by one or all of its shareholders individually. Therefore, that 
part of the claim set up by the Power Company for any damages 
which might result to the Montmorency A Charlevoix R. Co., 
not having lieen taken by that company in its corporate name, 
must obviously be dismissed.

Although the Montmorency A Charlevoix R. Co. is not a party 
Mo this suit and cannot be bound by this judgment, yet, as the 
Koluniinous evidence adduced in respect of the rights of that com
pany does not disclose any proprietary rights in the land in ques
tion, it was thought advisable under the peculiar circumstances 
k>f the case, to offer a few observations in this respect for the sake 
fcf argument only, which really become exclusively academic, since 
file Montmorency A Charlevoix R. Co. did not set up a claim in
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its corporate name. For instance, what is the position of thin 
"ompany? If the property expropriated herein did form part of 
the terminal of the Montmorency * Charlevoix R. Co., it ha- 
already passed to the Crown under the provisions of 6-7 Geo. V . 
c. 22, the order-in-council of August 4, 1916, and the agreement 
of July 25,1916, made under the provisions of the said Act. Thi. 
is too obvious. A summary perusal of the schedule to the Ait 
and to the deed in question, and Schedule “C” thereof, will 
establish that point beyond controversy. Both the Quebec A 
Saguenay Railway, and the Queliec, Montmorency & Charlevoix 
Railway parsed to the Crown under these instruments, “inclusiv 
of its terminals in the City of Quebec." i

If, on the other hand, as the ease is, notwithstanding content inn 
to the contrary, the property in question did not and does not 
form part of the Terminal—and even if part of it was used for the 
company’s atone business, with or without the assent, consent or 
tolerance of the Queliec Gas. Co, or those controlling that compute 
—it does not make the land part of the Terminal. See Cripps on 
Compensation, 5th cd., p. 148. It only shews, as will In’ hereafter 
referred to, that this property was a discarded gas pro|ierty, where 
gas hail not Uvn manufactured for several years (since 1910), and 
that the property was not a gas proposition or a going concern as 
such ; but a pro|* rty practically idle and which on the market 
would marner or later lx- taken by some of the railway companies 
that had already property in the ncighliourhood.

It may also lie said casually that these damages, in the millin' 
of injurious affection to the Montmorency & Charlevoix Railway, 
and the Queliec & Saguenay Railway, are grossly exaggerated by 
some of the witnesses, when it is actually cstaliliahctl that onb a 
very small portion of the land expropriated of the Queliec Gas Co., 
property was used for this stone business, and that the properly 
is entirely w-parate and distinct from the railway company u 
street lying between lioth properties. Moreover, it is difficult Hi 
conceive that the alleged congestion at the Queliec Terminal did 
actually exist, in view of the fact which glaringly struck me on I lie 
visit to the premises during the trial at the request and in tlie 
company of counsel for all parties, that the company has alnm-t 
right alongside of its station, as shewn on the plan, its workshc'i'- 
lf there were actual congestion in the yard, at the Terminal, would
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not a company conducted as it is on a sound business basis, have 
transferred these shops to their Limoulou yard to give them more 
spare at the Terminus? But it is unnecessary to elaborate upon 
this point, since I have found, for the reasons aliove mentioned, 
that the Power Company has no locun stoneft when claiming 
damages to the Terminal of the Queliec, Montmorency A Charle
voix Railway. There can lie no compensation for injurious affec
tion, if no legal right is interfered with. Grippe on Compensation, 
5th ed., 140.

Compensation.—Proceeding now to the examination of the 
evidence and the ascertainment of the compensation to be paid 
for the land so taken, it will lie seen that quite a few engineers 
were examined on liehalf of the defendants, and their evidence 
tends to shew that the Quebec das Co.’s land could lie added with 
advantage to the railway companies' property already owning land 
in the neighbourhood. Two of these engineers are of opinion that 
the Quebec Gas Co.'s property would lie more valuable to the 
Canadian Pacific R. Co., or the National Transcontinental, than 
to the Quebec Railway, because it is adjoining the C.P.K., and 
that for the Queliec Railway to use it effectively and economically 
it would lie necessary to acquire some city property and some 
property from the Quebec Harbour Commissioners.

In view of what has already lieen saiil it becomes unnecessary 
to go into this class of evidence, more than re|ieating here what I 
have alrea»ly said and that is that this property decidedly falls 
within the class of property which sooner or later would lie taken 
by some of the railway companies that have already property in 
this neighlxiurhood.

On liehalf of the defemianta the following witnesses were heard 
u|Kin the qurMim of value: Henry (I. Matthews, George W". Parent, 
l'itxjames E. Browne, George Beausoleil and Lucien Bernier.

Henry G. Matthews, the general manager, testified that if an 
offer of 150 per sq. ft. had been made on liehalf of the holding com
pany he would have advised not to accept it. But if 675 a sq. ft. 
had lieen offered he would have advised to accept it—that amount 
representing over $4,000,000—which would have " allowed us to 
sell the railway for scrap and the Montmorency Railway go out 
of business."

Yes, this property of 62,558 1-3 ft. at $75 a sq. ft. would repre-
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sent $4,081,875. Such a valuation calls for no comment, as it is of 
no help to a tribunal desirous to do justice in a conscientious 
manner.

George W. Parent, a resident of Montreal, who, however, in 
1900, 1907 and 1908, made some subdivisions in Quebec, arrives 
at an average price of $14 a foot for the land in question. To 
establish this value he reasons in the following manner. He con
siders that the Canadian Pacific Railway and the Quebec Railwn v 
are both cramped for space, and that, therefore, the situation is 
different from that of an expropriation visited upon a private 
imlividual who could move his establislmient to another place. 
He takes it that the only available block to replace the properl y 
expropriated is between Place d'Orleans and 8t. Paul Street, con
taining about the same urea ; and he concludes that the only price 
he could place upon the land taken would lie what it would cost to 
replace it—the price asked on the Ramsay-Hendcrson block—that 
is $8 to $20—or, as he says, an average of aliout $14. He further 
adds that from a real estate standpoint, the block between Place 
d’Orleans and St. Paul st. is pcrliaps worth more, but the advantage 
of the Quelicc Gas Co. being near the water is a set-off.

Fitxjames E. Browne, a well-known real estate broker, of Mon
treal, prefaces his statement as to his valuation by stating he liu-v. 
such valuation on common sense ami on what has been paid fur 
extension of railroads in Moidreal, and concludes by saying the only 
way to arrive at the value of the property in question is what will 
have to be paid for adjoining property to replace it. The sum of 
$20 a foot is asked for the comer of Henderson at., and other 
owners ask $14. He fixes the value of the property expropriated 
at the average price of $15 a square foot. And on cross-examina
tion he further atari's the prices asked on Henderson-Ramsay -t. 
are of and in 1917, and he did not know what they asked in l!M:i, 
the year of the expropriation.

George Beausoleil, who has had experience as valuator both m 
Montreal and New York, states he visited the Quebec Gas property 
recently and seeing the advantage that the Quebec Railway Inis 
to lie in a position to replace in the proximity the land expropriated, 
and tliat for so doing the company would have to pay $15—the 
claimants would lie entitled to recover $15—("est une valeur de 
remplacement. It is a reinstatement value, he says. He further
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,„|(|s, that out of two properties uvuilahle to replace the land CAW‘
expropriated there is also what is known as the Clint and Young Ex. C.
property, for which the same price would have to l*- paid as for the the Kino 
Hendcreon-Ramaay block. Qcebec

Lucien Bernier, a resident of Montreal, who had known Quebec Gas Co. 

for 54 years, and resided near the Quebec Gas property for 20 years, CiTrDur 
says he is a real estate broker, with, however, a more extensive anil Qvxbxc. 
special experience in respect of farms (das terres). He says the AsdMo.J 
property in question is inilispensuble for the C.P.U., or the Trans
continental. The sum of $14 or $15 a square foot is asked on 
Henderson and ltamsay streets, then-fore he would value the land 
taken at $15, because it is a railway property.

This witness, it follows, seems to arrive at his valuation, Isith 
upon the reinstatement basis and upon six-king the value to the 
taker and not to the owner. Both elements an- erroneous in the 
present case.

On la-half of the Crown the following witnesses were heard on 
the question of value : Joseph (1. Coût un-, Kdmond Giroux, Joseph 
Siunson, Gustave Proteau and Eugene Lamontagne.

Joseph G. Coutun-, notary, of Quebec, with quite an experience 
to his cnxlit in land transactions, says the property expropriated 
could la- used for garage, warehouse, industrial and railway pur
poses. He liases his valuation upon prices paid for property at 
Quela-c, in the ncighlamrhiaal of the land taken, anil cites, among 
others, the following sales. In St. Peter’s Ward, City of Quebec 
—as will lie more readily understiaal by reference to plan, <% 3A 
—he n-lies upon : ex. 4—sale of the Dombrowski property, includ
ing wharves and buildings. Ixits Nos. 20011 and 2010 sold in 11114 
at $1.23 a sq. ft.; ex. 5—same lot 2001), sold in 1915 to Harris 
Abattoir at $1 aft.; ex. 6—Racy property, lot 2008, sold in 1910 at 
8l.95)'i a sq. ft.; ex. 7—sale of Am.vot to Delisle, in 1909, of lots 
1993, 1994, with extensive buildings, at $2.95 a sq.ft.; ex. 8—sale 
of Piddington toGorrie, in 1911, lot 2005, lieach lot, at U5c a sq. ft.; 
ex. 9—sale of Ritchie to Drouin, in 1911, lots 2008-2, and 2008A, 
at $1 a sq. ft.; ex. 10—Dupuis to Archer, in 1912, lot No. 2004, 
at $1.00; ex. 11—1-amontagne to Mackenxie, Mann & Co., on 
June 5, 1909, lot 2001, at $1.00. This is a sale repeatedly men
tioned and often referred to as the Archer property, or the side 
from Archer to the Canadian Northern. This transaction is some-
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what apposite to the purchase in question herein, in that it was 
bought by a railway at the extreme north-eastern end of its yard, 
to enlarge it. The property was partly covered with wharves, 
with access on the one side to the Louise Basin, and on the other 
to St. Andrew st.; ex. 12—sale of Queliec Seminary to Lake St. 
John Railway, in 1903, of lot 2000, a lieach lot, at 40 eents; ex. 
13—sale between Renaud and Lemoine, in 1906, of lot 2011b, 
with buildings, at $1.45; ex. 14—sale by Renaud to the Canadian 
Northern R. Co., in 1907„ of lots 201 le and 2012a, no buildings, 
at $1.90 a sq. ft.

Coming now to St. Roch Ward.
Ex. 15—sale of Moraud to the Queliec Progressive Realty Co., 

in 1912, of lot 886, adjoining the C.P.R. yard, at $1.42, t'.e., 
$60,192, with buildings of a value of at least $15,000; ex. 16— 
sale, Cie. Carrier to Moraud, in 1911, of same property for $60,000; 
ex. 17—sale, Archer to Leclerc, in 1909, of lot 886, at aliout $1.06 
a sq. ft.; ex. 18—sale, Walcot to McKay, in 1913, of lot No. 733a, 
at $1.83 per sq. ft., with buildings; ex. 19—sale of Delisle to the 
Queliec & Lake St. John R. Co., in 1906, of lot 557-1., etc., at 
Limoulou, at a sq. ft. The witness also relied upon some 
other sales, and at this stage of the case counsel for the Crown put 
in the following exhibits: Ex. 21—Judgment, The King v. Peters, 
July 24, 1914, respecting lots 576a and 577, at $2.08, 32 D.L.R. 
692, 15 Can. Ex. 462; ex. 22—Dorchester Electric Co. to Trans
continental, lot 578, at $2.08 per sq. ft.; ex. 23—Stadacona Land 
Co. to Transcontinental, part of lot 579, at $1.87 per sq. ft.; ex. 24 
—Stadacona Land Co. to Transcontinental, part of lot 579, at 
$1.87 per sq, ft.; ex. 25—sale of Martel to Drouin, lot 719, in 1911, 
of 62,380 sq. ft. at $60,000; ex. 26—sale of Dunn to Drouin, in 
1906, lot 720, of 16,800 ft. for $18,000.

Then witness Couture concludes in fixing upon the land taken 
a value of $2.25 a sq. ft.

Edmond Giroux, basing his valuation upon sales in the neigh
bourhood, values the land taken, with the buildings thereon 
erected (which have been by consent admitted at the value of 
$32,000) at $2.60 a sq. ft. However, he values the land at $2 and 
the buildings at $ *2,600.50—which would bring the balance of the 
land slightly below $2 a ft.

In the course of a valuation made by this witness of the value
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of the C.P.R. lands in that neighbourhood, with the view of estab
lishing a value of that property for a tTnion Station, he placed a 
value of S3 a ft. on St. Paul st., for a depth of 125 to 150 ft., at 
50c. a ft., from the Harbour Commissioners' line to the south of 
the projected street on plan 3a, and the space between at 81.50 
a sq. ft.

He says he could have bought Madame Fortin’s property on 
February 15, 1913, between Henderson and Ramsay sts., lot 1946, 
at S5.13 a sq. ft., including buildings, leaving the land at $3.37. 
Lot 1948 was sold, with buildings, at between $6 and $7 a sq. ft.

Jos. Samson assumed, in arriving at his valuation, that the 
Quebec R. Co. were the owners of the property taken, and that the 
Gas Company was not a going concern, and basing his valuation 
u])on the figures paid on sales in the neighbourhood, valued the 
property taken at $2.50 a foot. In this valuation he allowed 50c. 
a foot for damages, taking into consideration the Electric Company 
needed it.

Gustave Proteau bases his valuation upon sales in the neigh- 
liourhood, taking also into consideration the fact that the gas 
property is detached from the yard of the Quebec Railway. He 
values the land taken at between $2.25 and $2.50 a sq. ft.

Eugene Lamontagne, taking into consideration the prices paid 
for sales in the neighbourhood, values the land taken at $2.25 to 
$2.50. He knows the property for a long while, and says that 
More he last visited the property, with witness Couture, he 
thought it was worth from $2.50 to $3; but, when he went there, 
came to the conclusion it was only worth $2.50.

This concludes the evidence upon the question of value.
In view of the conclusion arrived at on the question of law 

al>ove referred to, it is unnecessary to go into any other part of the 
evidence.

Now, this property must be valued and assessed, as at the date 
of the expropriation, at its market value in respect of the l)est uses 
to which it can be put, taking into consideration any prospective 
capabilities, potentialities or value it may obtain within a reason
ably near future.

Market value is defined in the case of The King v. Maepkenon, 
15 Can. Ex. 215, as:—
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Quebec on ltehalf of the claimants, is to shew the Quebec Gas property 
Gas Co. j8 an advantageous piece of land for a railway operating as the 
Ci-Trop Montmorency & Charlevoix and the Saguenay companies, an-1 
Quebec. from being surroundetl by several railways, tliis property has
Aed^te-i- acquired special adaptability for railway purposes. It was ol>- 

viously the ultimate fate of the property to be acquired for railway 
purposes. It is perhaps of more value to the C.P.R., whose yard 
ami station are immediately adjoining it, than it would be to the 
Quebec Railway (or the Montmorency & Charlevoix Ry., etc.), 
from which it is separated by a street, and which would have had 
to acquire that triangular piece of property to the north belonging 
to the Quebec Harbour Commission to be in a position to woik 
and use this property in a business-like and economic manner, and 
that would tend to make it rather expensive for them. And the 
Montmorency & Charlevoix Railway and the Quebec & Saguenay 
Railway have almost already passed to the Crown under the 
statute above mentioned.

There may, indeed, be here competition in the prospective 
purchasers of this property by railway companies owning property 
in this neighbourhood; but in no sense should the compensation 
to be awarded lie more than the price that legitimate competition 
by purchasers would reasonably force it up to. And when it is 
claimed that the property has a high value on account of its 
special adaptability for railway purposes, it is not claimed that 
such special purposes are limited to the C.P.R., or the Trans
continental; but that the situation of the land in the neighbour
hood of railways will bring these railway companies as prospective 
competitive purchasers, and in such a case it becomes an element 
in the general value.

However, when the owner of such property is given more than 
the price or the value of his property to him for his own purposes 
and all that any one else would offer him, except the taker, what 
else can he ask, if not part of the value of that land to the taker - 
and in no case should the value be the value to the buyer, but the 
value to the seller. Fraaer v. The City of Frasenrille, 34 D.L.ll. 
211, [1917] A.C. 187, and the Sidney case, [1914] 3 K.B. 629.
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In the present case the land expropriated was of very little 
value to the Quebec Gas Co., the company having for a number of 
years discontinued manufacturing gas there—it was a discarded 
gas proposition, and the property would be of much more value 
for railway purposes. Therefore, the Crown has offered more than 
the land is worth to the owners for their own purposes, assuming 
the full title is in the Gas Company. Moreover, the owners are 
offered the market value of this land in which its special adapta
bility for railway purposes is an element. This special adapta
bility does not, however, reside in its conformation or tojiography, 
as in the Lucas case, but from being in the neighbourhood of 
several railways. In the amount offered by the Crown is merged 
both the intrinsic value and the market value of the land, including 
the special adaptability for railway purposes due to prospe ctive 
competitive purchasers; as special adaptability is nothing more 
than an element of the market value, and forms part of the same. 
Indeed, this element of potentiality, or prospective capability, call 
it what you may, is after all nothing but an element in the market 
value itself. Sidney v. North E. Railway, supra; Cedar Rapids 
case, 16 D.L.U. 168, [1914] A.C. 569, 576.

In the Sidney case will be found a very instructive discussion 
on the question of special adaptability, in which Rowlatt, J., 
says:—

Now. if and so long as there are several competitors including the actual 
taker, who may be regarded as possibly in the market for purposes such ns 
those of the scheme, the possibility of their offering for the land is an element 
of value in no respect differing from that afforded by the ixjssibility of offers 
for it for other purposes. As such it is admissible as truly market value to 
the owner and not merely value to the taker. But when the price is reached 
at which all other competition must be taken to fail to what can any further 
value be attributed? The point has been reached when the owner is offered 
more than the land is worth to him for his own purposes and all that anyone 
else would offer him except one person, the promoter, who is now, though 
he was not before, freed from competition. Apart from compulsory |X)wcrs 
the owner need not sell to that one and that one would need to make higher 
and yet higher offers. In respect of w hat would he make them? There can 
be only one answer—in respect of the value to him for his scheme. And he 
Is only driven to make such offers l>eeause of the unwillingness of the owner 
to sell without obtaining for himself a share in that value. Nothing repre
senting this can be allowed.

The evidence adduced on behalf of the defendants, eliminating 
the testimony of the manager, whose valuation would amount to 
84,681,875, is by residents of Montreal, and partly based upon
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mutations of property in Montreal which is obviously another 
proposition than the value of property in the city of Quebec. 
Moreover, their evidence is arrived at entirely ui>on the reinstate
ment basis, which does not apply in a case of this kind. This 
doctrine of reinstatement is thus defined by Cripps on Compensa
tion, 5th ed., p. 118:—

There are some cases in which the income derived, or probably to be 
derived, from land would not constitute a fair basis in assessing the valu,' 
to the owner, and then the principle of reinstatement should be applied. 
This principle is that the owner cannot be placed in as favourable a position 
as he was in before the exercise of compulsory powers, unless such a sum is 
assessed as will enable him to replace the premises or lands taken by premises, 
or lands which would be to him of the same value. It is not ixissible to give an 
exhaustive catalogue of all cases to which the principle of reinstatement is 
applicable. But we may instance churches, schools, hospitals, houses of an 
exceptional character, and business premises in which the business can only 
be carried on under special conditions or by means of special licenses. In a 
case heard at Edinburgh it was sought to extend the principle of reinstatement 
to a case in which a portion of a public garden had been taken, but such a con
tention was rightly set aside by the arbitrator (Lord Shand).

See also Browne & Allan, Law of Compensation, 2nd ed., pp. 
103, 656.

The doctrine of reinstatement does not apply to a case of this 
kind. The property was not a going concern manufacturing gas.

Then this basic element of the reinstatement valuation bears 
also on its face an apparent fallacy, since it rests upon the assump
tion the market price of these properties rests upon what the 
owners on Henderson or Ramsay sts. we arc told said, in 1917, 
they would ask for their property, which is entirely built upon. 
True, the buildings are of no value to the taker, the party expro
priating; but they represent to the owner a substantial value 
which forms part of the market value of such property, and it 
would be another reason to differentiate the price of these as com
pared to the Gas Company’s property. And it may well be 
assumed that if these proprietors on Henderson and Ramsay sts. 
were so approached they knew the actual position of affairs in 
that neighbourhood in 1917 when seen by these witnesses or other 
persons; but they are not entitled to share in the value of the 
land to the taker. Then, if not to rebut, to mitigate this inflation 
in the price of properties in the block, we have the testimony of 
Giroux, who says that in February, 1915, he could have bought 
lot 1946, in the Henderson and Ramsay block, at $5.13 a sq. ft.,
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including buildings, and which without the buildings would bring 
the land down to $3.37, and that lot 1948 was sold at $0 or $7 
with buildings.

The evidence of the claimants is therefore adduced entirely 
upon a wrong basis, a wrong principle, leaving the court without 
any help therefrom.

The Crown’s evidence appears to be based upon the value of 
properties in the neighbourhood, and while with perhaps one 
exception where the buildings were of great value, the prices paid 
were all Inlow the amount of their valuation of the present pro
perty, although the block taken is large as compared to some of 
these sales and that a smaller piece usually commands a larger 
price than a large block proportionately.

The claimants’ and the Crown’s evidence with respect to value 
is very far apart. It runs from $75 and $14 to $2 a foot. How 
can these valuations be best reconciled, without, however, over
looking the claimants’ evidence is on a wrong basis and of no 
help to the court? What can help out of this conflict and difficulty, 
if not sales made in the neighbourhood? What can l>e better 
evidence of the market value of the present parcel of land, if not 
the actual and numerous sales made by neighbouring owners, and 
some of them under similar circumstances? These sales are a 
determining element to be guided by—and what can be more 
cogent evidence than the sales of almost adjoining properties? 
Dodge v. The King, 38 Can. S.C.R. 149; Fitzpatrick v. Town of 
New Liskcard, 13 O.W.R. 806.

Indeed, while the claimants in a case of this kind arc entitled, 
not only to the bare value of their properties, but to a lilxjral com
pensation, it does not follow that because this property is expro
priated by the Crown, and that the compensation is to be paid out 
of the public exchequer, that the Crown in matters of expropriation 
is to be penalised, and it is not because the owners claim a very 
extravagant amount that they should be paid a larger amount 
than the market value of that property.

Now, I have had the advantage of viewing the premises in 
question, in the company of the counsel for the respective parties 
at bar, and after weighing the opinion of the valuators, and giving 
effect to such part of the evidence as appears credible and trust
worthy, and taking into consideration the numerous sales of prop-
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crties in the neighbourhood and the surrounding conditions, I 
have come to t he conclusion to allow, not the hare value of the lam I, 
but the most liberal and generous price possible under the circum
stances, namely, the sum of S3 a foot, this amount to include all 
damages whatsoever, if any, resulting from the expropriation, as 
well as the usual 10% for compulsory taking; and in arriving at 
that figure, due consideration has been given to the enhanced value 
flowing from the element of special adaptability which went to 
establish the marked value of that land at such a high price.

The area expropriated of 02,558 1-3 sq. ft., at $3 a foot, will 
represent the sum of $187,075, to which shall be added the sum of 
832,000 as representing the value of the buildings, as above set 
forth, making the sum of $219,075.

Undoubtedly, the property was taken against the will of the 
owners, and in consideration of this compulsory taking, 10%, ha< 
been included in the liberal amount allowed for the land taken. 
I advisedly say for land taken, l>ecause the value of the building
having been arrived at by consent, and the parties are praying for 
judgment therefor, and were 10% added to the value of the build
ings the owners would be given that which they do not ask—it 
would be allowing ultra petita. Therefore 10% has lx*en allowed 
on the amount of the compensation for the land only.

The Power Company is the transferee to the compensation 
money, as above set forth, of such rights the City of Quebec hail 
in this property at the time of the expropriation, under the deed 
above referred to. Mr. Morgan, K.C., counsel at bar for the Gas 
Company, states he is quite willing that the compensation money 
herein should l>e paid either to the Quebec Gas Co. or to the Power 
Company. Therefore, it becomes unnecessary to investigate and 
ascertain the compensation in respect of the respective rights of 
these two companies and segregate the same. The moneys will, 
therefore, be made payable to the defendants, the Quebec Gas Co. 
and the Power Company, upon giving good title to the Crown, the 
trust companies releasing their pledge or lien upon the property, 
if they have any. Therefore, there will be judgment as follows- - 
To wit: (1) The lands expropriated herein are declared vested in 
the Crown as of April 24, 1913; (2) the compensation for the land 
taken, for the buildings thereon erected, and for all damages what
soever, if any, resulting from the expropriation, is hereby fixed at
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the sum of $219,675, with interest thereon at the rate of 5% per
annum from April 24, 1913, to the date hereof ; (3) the defendants, 
the Quebec Gas Co. and the Quebec Railway, Light, Heat and 
Power Co., are entitled to lie paid the said sum of $219,675, with 
interest as at>ove mentioned, upon giving to the Crown a good and 
satisfactory title, free from all hypothecs and incumbrances what
soever, including a release from the Royal Trust Co. and the 
Montreal Trust Co. respectively; (4) the Quebec Gas Co. is 
further entitled to its full costs as against the plaintiff on the issue 
traversing the infonnation. The City of Quebec, and the Quebec 
Light, Heat and Power Co., are, as against the plaintiff, entitled 
to such costs necessarily and legitimately incurred in respect of 
such rights the defendant, the City of Quebec, had in the lands 
herein. The Crown will recover, as against the Quebec Light, 
Heat and Power Co., the general costs on the contention raised by 
the latter, the said costs to be set off, ;>ro tanto, as against the other 
costs the Power Company is recovering.

The Royal Trust Co. is also entitled, as against the plaintiff, 
to its costs on the appearance of counsel at trial, under the circum
stances above set forth. There shall be no costs to either party 
on the issue as between the Quelle Gas Co. and the Quebec Rail
way, Light, Heat and Power Co.

>UEBEC

Judgment accordingly.

LONDON AND LANCASHIRE FIRE INSURANCE Co. v. VELTRE.
Supreme Court of Canada, Fitzpatrick, C.J., Idington, Anglin, and Brodeur, 

JJ., and Cassele, J., ad hoc. June tSth, 1918.

Tender (| I—2)—Cancellation or insurance policy—Tender or money
FOR UNEARNED PREMIUM—REGISTERED LETTER—NOTICE—ACTUAL 
RECEIPT.

Notice of cancellation of a policy of insurance may be given by registered 
letter addressed to the insured as required by condition 15 of the Ontario 
Insurance Act (R.S.O. 1914 c. 183, s. 4) and a sufficient tender to comply 
with condition 11 is made if the money for the unearned premium is 
enclosed with the notice so properly addressed and registered. The 
notice, however, is effective only from the time it is actually received by 
the insured.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, reversing the judgment on the trial in 
favour of the defendants, 39 D.L.R. 221,40 O.L.R. 619. Affirmed. 

H. S. Robertson, for appellants; A. C. Kingstone, for respondent.
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Fitzpatrick, C.J. :—I concur in the opinion stated by Anglin. J.
Idington, J.:—This appeal ought to turn upon the construc

tion of two conditions endorsed upon the policy of insurance in 
question and the application of the relevant facts.

The respondent, an Italian woman, whose maiden name was 
Franzesco Veltre, entirely ignorant of English, married one Savino, 
carried on with his assistance a shop in Thorold and obtained from 
apjxdlant an insurance against fire upon the contents thereof for a 
year from June 17, 1916, which were consumed by fire on Decem
ber 25 following.

The policy was issued to F. Veltre, Esq., and had endorsed 
amongst other conditions the following:—

11. The insurance may be terminated by the company by giving seven 
days’ notice to that effect, and, if on the cash plan by tendering therewith a 
ratable proportion of the premium paid, for the unexpired term, calculated 
from the termination of the notice, and the policy shall cease after such notice 
or notice and tender as the case may be, and the expiration of the seven days.

15. Any written notice to the assured may be by letter delivered to the 
assured or by registered letter addressed to him at his last post office address 
notified to the company or where no address is notified and the address is not 
known, addressed to him at the post office of the agency, if any, from whi< li 
the application was received.

The appellant decided to avail itself of the said No. 11 con
dition and sent a registered letter enclosing the money mentioned 
and addressed as set forth therein, which letter reads as follows :
F. Veltre, Esq., Toronto, 15th December, 1016.

82-84-80 Claremont St.,
Thorold, Ont.

Dear Sir:—I beg to hand you enclosed herewith in legal tender the sum 
of $11.34 being the unearned premium for balance of the current term of 
Policy No. 10514765 of this company issued to you dated June 17th, 1016, 
expiring June 17th, 1017, covering $1,200 on groceries, meats, cigars and tobac
co and $300 on store furniture and fixtures, including refrigerator, cheoi- 
cutter, shelving, electric fans, clock, table and stove, all while contained in 
the three storey brick building, occupied as laundry, grocery store, hall and 
dwelling situate as above, which is hereby cancelled and this company will 
not be held liable should any loss occur after the 22nd December, 1916.

Alfred Wright, manager.
The letter never was received by respondent till some time 

after the fire.
The appellant contends it was by such a letter so addressed, 

being so sent, relieved from any possible claim under the policy.
There never was any address notified to the company within 

the language of condition No. 15 and I cannot think that it was
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entitled to assume that such an address as used could be effective 
for such a purpose. If the sender had tried to have a letter mis- 
ea;ry he could hardly have done lietter.

Hither the correct address was known or unknown. If known 
it should have been sent correctly addressed and not sent to a 
woman with the addition of “Esq.” If unknown it should, in 
order to comply with the condition, if available to it, have been 
sent to Merritton.

That might not have been any more successful in reaching the 
rcsjxmdent.

I do not feel called on to express any opinion upon the question 
of what the result might have been if the letter had been properly 
addressed within the meaning of any alternative in condition
No. 15.

I should be the more reluctant to do so seeing there are no less 
than four other conditions endorsed on the policy, each involving 
the question of how written notice from the company may in cer
tain cases respectively affect the legal relations of insurer and
insured.

It may wrell be that condition No. 15 is intended to become 
operative only in regard to any one of three of these other con
ditions and yet ineffective in the case of tendering money.

In confining myself to the narrow issue I have dealt with I am 
only adhering to an observance of the issue joined by the plead
ings.

And I am by no means troubled over the suggestion of appel
lant's counsel that respondent is incorrectly described in the policy. 
Slu- is the person insured, no matter how blunderingly described 
by appellant.

The appeal should be dismissed with costs.
Anglin, J.:—This action is brought to recover on a fire insur

ance policy. The issue on the appeal is as to the sufficiency of a 
notice of cancellation given under the 11th and 15th statutory 
conditions, prescribed by the Ontario Insurance Act, R.S.O., 
c. 194, s. 183. It is stated in the principal judgment of the Appel
late Division, delivered by Hodgins, J.A., as follows:—

The respondent company pleads that it validly cancelled the policy under 
statutory conditions Nos. 11 and 15. This was effected, as the company 
contends, by mailing to the appellant in a registered letter addressed to her
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under the name, “F. Veltre, Esq., 82-84-86 Claremont St., Thorold, Ont 
a notice cancelling the policy, and by enclosing in this letter the respond* nt 
company’s cheque for 111.34 or legal tender to that amount “being the t.ii- 
earned premium for balance of the current term of Policy No. 10514765.

The letter containing the notice and money was never delivered to, <>r 
received by, the appellant until after the fire.

The sole question raised is whether the method thus adopted was an 
effective compliance with the conditions which require a tender of the un
earned premium to be made as well as the giving of notice.

It was held by the trial judge that if the notice putting an end to the 
policy, the distinct end aimed at, can l>e given in writing by registered letter 
the tender of the unearned portion of the premium may be made in the same 
way.

The judge held the tender insufficient and that the notice 
would he effective only from the time of its receipt by the insun 1. 
Magee, J.A., concurred as to the insufficiency of the notice and 
Maclaren and Ferguson, JJ.A., agreed in the result. Meredith, 
C.J.O., dissented, holding that a tender by letter was authorized 
and that the notice was effective from the time of posting, or, at 
all events, from the time when in the ordinary course the letter 
would reach the person to whom it was sent.

Mailed at Toronto on the 15th of Deeemlier, 1915, the noti-e 
reached Thorold in the ordinary course of mail on the ltith, but 
was never actually received by the insured and only came to her 
knowledge after the loss, which occurred on the 25th. The 
$11.34 enclosed ($11.25 in legal tender and 9 cents in postage 
stamps) was admittedly more than sufficient to cover the unearm 1 
proportion of the premium.

The insured was the wife of one Sam Savino. It is customary 
with the peoples of countries when- the civil law prevails, that a 
married woman should be design red by her maiden name in 
business transactions, legal do < nts, etc. The plaintiff was 
accordingly insured as “F. Veil re, Esq.”—the Esq. being add«-d 
through some unexplained mistake. That is her designation in 
the policy, which she accepted and retained and on which she 
now sues.

There is no local mail delivery in Thorold. Probably owing to 
the notice of cancellation having been addressed to “F. Veltre, 
Esq.,” instead of to Mrs., Mde., or Signora Savino, it was not 
placed in Sam Savino’s box at the local post office, or otherwise 
delivered, although it seems probable that some inquiry was made 
for the Savino mail at the general delivery wicket. The Savin os
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left Thorold on the 24th December, apparently for the purpose of 
spending Christmas in Toronto. The fire occurred during their 
absence. The 11th and 15th statutory conditions endorsed on 
the policy read as follows:—(See Idington, J.’s, judgment.)

For the assured it was contended that
(1) Condition 15 does not apply to a notice of cancellation. 

(2) The notice of cancellation was not addressed as condition 15 
prescribes. (3) Tender of the proportion of the premium for the 
unexpired term cannot lie made by post; it must lie made per
sonally. (4) A notice given under condition 15 is effectual only 
from the date of its actual receipt. (5) If effectual from the time 
at which it would in the ordinary course of post have reached the 
insured, the notice given for cancellation on the 22nd would be 
insufficient: a date having been named it could not operate to 
effect cancellation at a later date on the expiry of seven days from 
the time at which it should have reached the insured in the ordi
nary course of post.

The company on the other hand asserts its right to give written 
notice of cancellation by registered post if the letter contains a sum 
of money at least equal to the proportion of the premium unearned, 
and that such a notice, if addressed as prescribed, should be 
deemed to have been given when deposited in the post office.

(1) I have no doubt that a written notice of cancellation under 
the 11th statutory condition is within the 15th condition and may 
be given by registered post. The literal terms of the 15th con
dition, taken in their ordinary acceptation, cover it. The collo
cation and history of the condition and a comparison with its 
counterpart, condition No. 7, seem to me to put the matter beyond 
doubt. The provision for sending written notice of cancellation 
by re gistered post, formerly itself part of the 19th statutory con
dition providing for cancellation by notice (R.S.C. 1897, c. 203, 
s. 108), was made the subject of a separate condition (No. 15) and 
extended to all written notices to t)e given by the company when 
the Ontario Insurance Act was re-enacted, preparatory to the 
revision of 1914, by 2 Geo. V., c. 33. The obvious purpose was 
to have a general provision applicable to all notices in writing to 
Ik* given by the company to the insured, precisely as condition 
No. 7—formerly condition No. 23, R.S.O. 1897, c. 203, s. 168— 
provides that all notices in writing to the company may be sent 
by registered post.
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(2) In the policy the insured is designated as “F. Veltre, Esq.” 
It is proved that the Sa vinos resided over their grocery simp 
(which contained the property insured) described in the policy as 
“Nos. 82-84 on the north side of Claremont St., in the town of 
Thorold.” This was either the post offi e address notified to the 
company within the meaning of condition 15, or it was the known 
address of the insured. In either case the notice was rightly 
addressed to “82-84-86 Claremont St., Thorold, Ont.” The addi
tion of the figures 86 to the 82-84 mentioned in the policy is 
immaterial. Suing as she does in the name of F. Veltre on the 
policy issued to F. Veltre, Esq., and accepted by her on that 
name, the plaintiff cannot, in my opinion, successfully maint: in 
that the address of the notice was insufficient.

(3) For the reasons assigned by the Chief Justice of Ont» no, 
I am satisfied that the tender provided for by the 11th condition is 
properly made if the amount of money to be tendered be enclosed 
with the notice of cancellation in a duly registered envelop, 
properly addressed to the insured. I cannot place any oilier 
reasonable construction on the word “therewith” in the 11th 
condition, if that condition contemplates, as I think it clearly 
does, that the notice of cancellation may be in writing, and die 
15th condition applies to it. It certainly was not the purpose of 
the 11th condition, in my opinion, to impose compliance with the 
formalities of a strict legal tender on the company. “Tendering” 
is used in the sense of “offering presently to refund.”

(4) In considering from what time the 7 days which are to 
elapse between the notice of cancellation and the determination 
of the policy are to be computed, the nature of the condition and 
the purpose for which the 7 days are allowed must be taken into 
account. Rights both of the insured and of the insurer ire 
expressed in the eleventh condition. The latter is entitled to ter
minate its risk. The former is entitled to a reasonable period, 
fixed by the legislature at 7 days, within which to protect himself, 
if he so desire, by procuring other insurance. The condition must, 
if at all possible, lie so construed that these reciprocal rights shall 
be given fair and full effect. The insurer solely for its o^n benefit 
is allowed the option of giving the notice by making use of the 
post office as its agent to convey it in lieu of making a personal 
communication of it to the insurer. If it selects the latter, which
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may !>e regarded as the normal method, the policy is determined 
only on the expiry of seven full days from the moment of com
munication to the assured of the intention to cancel. Can it have 
been intended that the company by choosing to make use of the 
alternative method of giving notice through the mail should lie 
entitled in practically every case to lessen the comparatively short 
period which the legislature meant the insured should have in 
which to reinsure, and, in some cases, to deprive him of it entirely? 
That would be the necessary effect of holding that the 7 days 
should lx* computed from the moment of depositing the notice in 
the post office. I am satisfied that was not intended. Strong, J., 
in Caldwell v. Stadacona Fire and Life Ins. Co., 11 Can. S.C.R. 212, 
at 238, speaks of a condition as “grossly unfair in not providing 
1 hat notice should be given a reasonable time before the cancella
tion should take effect, so that the assured might have the oppor
tunity of covering himself by another insurance.” The cases cited 
by Mr. Robertson are all readily and clearly distinguishable. They 
were cases in which numerous persons, who might be scattered in 
many places, were to lie notified of calls or meetings, etc. It would 
be impossible in such a case to fix any one definite date at which 
the term of the notice should expire unless that term should com
mence from the moment of deposit in the post office. No such 
difficulty arises in the case of a notice to a single insured.

On the other hand, it is said that if the notice was meant to be 
effective only from the moment of its actual receipt by the insured, 
it is difficult to appreciate the object of the legislature in imposing 
the registration of it on the company, and it is, therefore, argued 
that the notice must have been intended to be operative at least 
from the time at which it would have reached the insured in the 
ordinary course of post. It seems to me to be a more reasonable 
explanation that the legislature directed that notice, if given by 
mail, should be by registered post in order to facilitate proof of the 
fact whether a notice so sent had or had not reached the insured. 
It would be a strong thing to hold that the insurer could extinguish 
the contractual rights of the insured under his policy without any 
prior .actual notice being given to him. In the absence of an 
explicit statement that notice of cancellation should be deemed 
effectual from the time at which it would in the ordinary course of 
post have reached the insured, nothing short of an irresistible
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inference from the terms in which the condition providing or 
notice by post is couched that that was the purpose and intent i n 
of the legislature would suffice to justify a court in holding that 
the contractual rights could be thus extinguished. Dealing with 
a substantially identical provision made by what was then t lie 
23rd statutory condition (R.8.O. 1897, c. 203, s. 168)—now the 
7th—the Ontario Court of Appeal in Skillings v. Royal Ins. ( o., 
6 O.L.R. 401, affirming a judgment of Lount, J., 4 O.L.R. 123, 
unanimously held that a letter from the insured to the insuraure 
company notifying it of his intention to cancel his insurance would 
take effect only from the time of its actual receipt. Maclenm.ii, 
J.A., says, at p. 403:—

An actual delivery of notice is evidently what the statutory condition 
intends.

Garrow, J.A., citing with approval the unanimous decision of 
the New York Court of Appeal in Crown Point Iron Co. v. Æt’ia 
Ins. Co., 127 N.Y. 608, says, at p. 405:—

The notice lent before, but not received until after, the fire was wholly 
ineffectual.

It was argued that the Skillings case is distinguishable because 
the notice there sent was wrongly addressed. But the decision 
turns on the fact that it was not received—not that it did not fulfil 
the requirement of the condition as to address.

Notwithstanding s. 20 of the Ontario Interpretation Act 
(R.8.C., c. 1) it may fairly be assumed that in making the lôth 
condition a counterpart of the 7th in the Act of 1912, c. 33, the 
legislature was not unmindful of the construction which the Court 
of Appeal had, as recently as 1903, put upon the 7th clause.

There is no provision in the Ontario practice for the service of 
legal process or notice by registered post such as is found in t he 
English 0. XLVII., r. 2. It is noteworthy that in that rule, in 
order to make à notice so sent operative, not from its actual 
receipt, but from the time at which it would be delivered in the 
ordinary course of post, an explicit provision to that effect was 
apparently deemed necessary. A not unreasonable inference is 
that without it the service would be effectual only from the time 
of the actual receipt of the mailed document. A provision in the 
English Interpretation Act of 1889, c. 63, s. 26, creates the like 
presumption in regard to any document which a statute authorizes
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or requires to be served, given or sent by post—“unless the con
trary is proved.” Here the contrary has been proved.

It would, no doubt, have been much more satisfactory had the 
statute explicitly declared from what time the 7 days should l>e 
computed in the case of notices by registered post, but in the 
absence of some such provision as is found in the English rule 
cited the terms of condition 15, in my opinion, do not warrant a 
holding that by resorting to it an insurance company can deprive 
an insured of the benefit of the whole or any part of the seven days’ 
notice upon giving which condition 11 enables the company to 
terminate its risk. Notice, unless the contrary be clearly pro
vided, must mean actual notice.

(5) Although in view of the conclusion that the 4th objection 
to the notice of cancellation must prevail it may be unnecessary 
to deal with the 5th, it is perhaps better that 1 should express the 
opinion I have formed upon it. Since a power of cancellation 
must, no doubt, be strictly exercised, I was at first much impressed 
with the view that because the company’s letter expressed its 
intention to terminate the risk on December 22 its notice could not 
be good for any subsequent date. But, on further consideration, 
1 incline to think otherwise. Emmott v. Slater Mutual Fire Ins. 
Co., 7 R.I. 562, was a very similar case. A notice of intention to 
cancel on February 20, mailed on the 13th, was received by the 
insured on the 14th. The property covered was destroyed on the 
22nd. Ames, C.J., delivering the judgment of the Superior Court 
of Rhode Island, upholdipg the cancellation as effectual, said, at 
p. 565:—

The notice received by the plaintiff on the 14th day of February, informed 
him, in substance, that from and after the 20th of that month, “no member 
of his class would be held insured.” as the policy would be cancelled at noon 
on that day, under the power reserved by the by-law. and in pursuance of the 
vote of the company. The purpose of the by-law, in requiring seven days’ 
notice of the intent to cancel his policy, to be given to a member before the 
cancellation would become effectual, was, to give him seasonable warning, 
if he would be protected by insurance, to get it elsewhere. This purpose seems 
to us to have been as fully answered by the notice given to the plaintiff, as if 
the 21st day of February, instead of the 20th, had been inserted in the notice 
as the day from and after which his policy would stand cancelled. By warning 
him to procure other insurance earlier than the by-law, considering the time 
he received the notice, permitted, it could not mislead him to his injury; 
and when the seven days had expired after his receipt of the notice; he had all 
the notice which the by-law either in its letter or spirit, required; that is, seven 
days’ notice of the intent of the company to cancel his policy on a day subse
quent to the giving of the notice.
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As the lose happened after the plaintiff had received the seven dur 
notice of the intent to cancel hie policy, we hold that his policy was th n 
cancelled, and order judgment to be entered up for the defendants, wi'h

I find in Philadelphia Linen Co. v. Manhattan Fire Ins. Co., 
8 Pa. Diet. 261, cited in 19 Cyc. at p. 646, an authority to the 
same effect. I have unfortunately been unable to see the report 
itself. The notice of intention to cancel need not specify any da!c 
as that on which the risk is to come to an end. When it is given, 
the statutory condition applies and effects the cancellation on the 
expiry of 7 days. The statement of the date on which the notice 
is to become effective is therefore superfluous. The insured 
knows, or must be presumed to know, that he is entitled to 7 
days from the time at which he receives the notice. I, therefore, 
incline to the opinion that, if the plaintiff had actually received 
the notice of cancellation 7 days before the fire occurred, she 
could not have recovered on the policy, which would have ceased 
to be in force, not upon December 22, but at the expiry of 7 days 
after actual receipt of the notice.

In the result the appeal fails and should be dismissed.
Brodeur, J.:—The question is whether the insurance was 

terminated when the fire took place on December 25, 1916.
The insurance was for a year from June, 1916, to June, 1917. 

8. 11 of the statutory conditions gave power to the company to 
terminate it sooner “by giving 7 days’ notice to that effect anil if 
on the cash plan by tendering therewith a ratable proportion of 
the premium paid for the unexpired term.”

The statutory condition No. 15 provided that any written 
notice could be given by a registered letter addressed to the assure 1 
"at his last post office address notified to the company or where 
no address is notified and the address is not known, addressed to 
him at the post office of the agency, if any, from which the applica
tion was received.”

In this case the notice cancelling the policy was sent on Decem
ber 15,1916, by registered letter to F. Veltre, Esq., 82-84-86 Clare
mont street, Thorold, Ont., and there was enclosed therein the 
sum of 111.34, representing the unearned premium for the balance 
of the current term of the policy.

The letter was not delivered to the insured and remained in 
the post office at Thorold until after the fire which took place on 
December 25.
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The insured never had any intimation before the fire that the 
policy was cancelled or to be cancelled. Everything points to 
the good faith of the insured.

The insurance had been taken through the agency of the com
pany at Merritton, a suburb of the town of Thorold. The insur
ed was an Italian lady married to a man named Sa vino. The ap
plication for the insurance was taken by the agent of the company 
on a stock of groceries and on fixtures situated in a store bearing 
Nos. 82-84-86 Claremont St., in Thorold. By the mistake of the 
company or of the agents, the policy was issued in the maiden 
name of Mrs. Sa vino, “F. Veltre.” It is customary amongst 
Italians that the married women preserve and are called by 
their maiden name.

The company added, however, on the policy to the name of 
F. Veltre, “Esq.”

Mr. Sa vino had a box in the post office at Thorold and he was 
well known there. But the name of “ F. Veltre, Esq.” was entirely 
unknown to the postmaster or the employees of the post office ; and 
it does not appear by the evidence that the address of F. Veltre 
was known to be in Thorold. “ F. Veltre, Esq.” was certainly 
unknown in Thorold. The address of the respondent was never 
notified to the company. So the company, not knowing the 
address of the respondent and not having been notified of her 
address, its duty was, according to the statutory condition 15, to 
send the notice to its agency in Merritton.

Besides, I am of opinion that the tender of money should have 
been made personally to the insured or at least at her domicile or 
place of residence and that on that ground the alleged tender 
made in this case is not valid.

The statutory condition never contemplated that an insurance 
company could be at liberty to deposit legal tender money in the 
post office and that from that moment the notice of cancellation 
would have its effect. Sir Edward Coke (Co. Litt., p. 210,) says 
that tender must formally be made only to the creditor himself.

It is contended by the appellant that the use of the word 
“therewith" in statutory condition 11 entitled the company to 
enclose the money with the notice and that a personal tender is 
not required.

I am unable to agree with that contention. The right which
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the company possesses to cancel a valid contract is contrary to the 
ordinary rules affecting contractual relations. If the legislator 
intended to avoid the necessity of a tender being made personally 
they would then have so provided in the clearest of language. I 
am unable to find such an intention in construing the conditions 
referred to. The company had no right to depart from the ordi
nary rule that the tender should be made to the creditor personal 1 v. 
(Harris, Law of Tender, p. 97.)

For those reasons the judgment a quo which maintained plain
tiff’s action should be maintained and the appeal dismissed with 
costs.

Camels, J.:—As the majority of the court are in favour of 
dismissing this appeal, I concur.

Appeal dismissed.

REX v. MALCOLM AND OLSON.
Alberta Supreme Court. Harvey, C.J., Stuart, Beck and Hyndman, JJ.

July 16, 1918.

Companies (§ VIII—390)—Sale or Shares Act (Alta.)—Sale or sharks
IN COMPANY WITHOUT LICENSE OP UTILITY BOARD—SCOPE OP ACT.

Section 4 of the Sale of Shares Act (Alta, stats. 1916, c. 8) making it 
unlawful in Alberta to sell or offer to sell any shares, stocks, bonds . 
of any corooration or company . . . without first obtaining from the 
Board of Public Utility Commissioners, a certificate . . . and a Beenes 
. . . applies to agreements to sell as well as completed sales in compani- s 
not yet incorporated, and to foreign as well as to domestic companies.

A certificate purporting to be given under the authority of a federal 
order-in-council dated December 22, 1917. giving approval for the issue 
and sale is no defence as it only removes the prohibition of the order but 
gives no authority beyond the right to disregard such order-in-council.

Appeal from a refusal of a police magistrate to state a case on 
a conviction for selling shares in a company contrary to the pro
visions jof the Sale of Shares Act. (Alta., 1916, c. 8.) Affirmed 

Alex. Hannah, for appellants; 0. E. Culbert, for the Crown. 
Harvey, C.J.:—The defendants were, on May 3, 1918, con

victed by the Police Magistrate of the City of Calgary for that 
on the 16th day of April, A.D., 1918, and for some time previous thereto 
they did unlawfully sell or offer for sale or to directly or indirectly attempt 
to sell in the Province of Alberta aforesaid, shares, stocks, bonds or other 
securities of 420 Gold Bar Placer Company of Potato Creek, in the Province 
of British Columbia, without first obtaining from the Board of Public Utility 
Commissioners a certificate "s required by the provisions of the Sale of Shares 
Act, being c. 8 of the statutes of Alberta, 1916.
S. 4 of the said Act provides that :—

4. It shall hereafter be unlawful for any person or persons, company, 
or any agent acting on his, their or its behalf, to sell or offer to sell or to
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directly or indirectly attempt to sell in the Province of Alberta any shares, 
stocks, bonds or other securities of any corporation or company, syndicate 
or association of persons, incorporated or unincorporated, other than the 
securities hereinbefore excepted, without first obtaining from the Board of 
Public Utility Commissioners a certificate to the effect hereinafter set forth 
and a license to such agent in the manner hereinafter provided for.

It is apparent that the section covers many different offences, 
and the charge in this case which the conviction follows was 
evidently intended to cover all of them, though by changing part 
only of the verbs from the infinitive to the indicative a confused 
and insensible meaning has been given to part of the charge. No 
objection, however, is taken on this score, and the case comes 

I lxfore us by way of an appeal from the magistrate's refusal to 
state a case.

The application to state a case was in the following terms:—
Notice is hereby given that pursuant to the provisions of s. 7G1 of the 

Criminal Code and the Rules of Court made in that behalf, we the under
signed, James Malcolm and Magnus E. Olson, do hereby make application 
to you to state and sign a case in respect of the conviction entered against us 
by you after trial on Friday, May 3, 1918, in the prosecution instituted against 
us as defendants charging a contravention of the provisions of the Sale of 
Shares Act for the Province of Alberta.

The applicants desire to appeal to yie Appellate Division of the Supreme 
Court of Alberta upon the following grounds upon*which the conviction is 
questioned.

1. That the defendants were charged with selling or offering shares for 
sale in a company described in the information and complaint as “The Four 
Twenty Gold Bar Placer Company,” in contravention of the provisions of 
the Sale of Shares Act for the Province of Alberta, whereas the prosecution in 
attempting to prove the said charge led evidence that the sales of shares, if 
any, took place in connection with a company to be incorporated, and to be 
known as “The Four Twenty Gold Bar Placer Company, Limited.”

2. That there is no evidence to support the conviction and that the 
magistrate erred in holding the charge proven.

3. That the magistrate erred in holding that the instances of sales of 
shares sought to be established in evidence by the prosecution fell within the 
ambit of the provisions of the Sale of Shares Act, inasmuch that the case 
for the prosecution, if establishing anything, established that the defendants, 
if guilty of selling shares as charged, had sold shares to parties who of their 
own volition wished to purchase these and did so in a company to be incor
porated and not already formed.

4. That the magistrate erred in holding that the voluntary purchase of 
shares by private individuals in a company to be formed in the circumstances 
mentioned, in the absence of express words in the Act to that effect, con
stituted an offence under and by virtue of the Sale of Shares Act.

5. That the defendants proved that the defendant James Malcolm, on 
behalf of the company to be incorporated, had applied for and obtained the 
necessary leave from the Minister of Finance for the Dominion of Canada
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ALTA. before incorporation, as required by Dominion order-in-council (343V ,
dated December 22, 1917.

6. That the magistrate erred in not holding that the issue and sale of
Rex shares in companies are now governed by the Dominion of Canada und. r 

». order-in-council as aforesaid and that the said order-in-council and the Sale
Rex

Malcolm Qf Shares Act for the Province of Alberta are thus in conflict in the sain •
field and that in these circumstances the provisions of the Dominion 
order-in-council should prevail, and that having complied therewith the

Harvey, C.J. defendants should have been acquitted.
7. That the defendants proved that a company had been formed in the 

Province of British Columbia known as “The Four Twenty Gold Bar Plant 
Company, Limited,” and the magistrate erred in holding the defendant 
guilty of the charge as laid in the absence of evidence that the Board of 
Public Utilities for the Province of Alberta had any jurisdiction over the 
sale of shares in the said company.

8. That having regard to the evidence adduced by the prosecution, t lie 
instances sought to be established in evidence, of sales of shares by the de
fendants, were specific and separate acts and fall within the exception provid'd 
by s. 17 of the Sale of Shares Act, as not being “continued and successive 
acts” and that the magistrate erred in holding to the contrary.

9. That having regard to the evidence adduced by the prosecution the 
magistrate erred in holding that the defendants had sold or offered for sale 
shares in the company as charged or in any other company.

10. That having regard to the evidence adduced for the prosecution and 
the objections tendered on the defendants’ behalf at trial the magistrate err'd 
in holding that the defendants were guilty of the charge as laid, and, in any 
event, erred in holding that the defendant James Malcolm had been guiliv 
of a contravention of the Sale of Shares Act as charged, or had authorised iis 
agent or otherwise the sale of shares sought to be proved in support of the

11. That having regard to the evidence and the law applicable to the 
case, the defendants should have been acquitted.

12. That the magistrate erred in not dismissing the charge against i he 
defendants for all and each of the reasons appearing in paras. 1 to 11 her- of 
inclusive.

Dated at Calgary, Alberta, this 9th day of May, A.D., 1918.
James Malcolm. 
Magnus E. Olson.

Calgary, May 23rd, 1918. Application refused.
W. 8. Davidson, P.M.

This application seems to assume that the conviction was for 
selling or offering to sell shares and the argument before us vus 
based on the same assumption, and I will, therefore, confine my 
consideration to that view.

The main argument advanced on behalf of the defendants 
was that there being no company in existence, there were no 
shares which could be sold or offered for sale.

At the opening of the case, counsel for the defence stated ti nt 
the charge was against a private syndicate and not a company,
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and asked for particulars of the persons to whom sales were alleged 
to have been made. He was, thereupon, furnished with the names 
of 14 persons. Of these 14, 6 were called to give evidence to 
shew that they had gone voluntarily at different times by reason 
of information or advice from some friend to an office in the 
‘ Herald” Building, in the city of Calgary, which had the name of 
the defendant Malcolm on the door, and that there they met the 
defendant Olson and entered into an agreement with him and paid 
him money or money’s worth for certain shares in a company to 
be incorporated. The transactions took place in November, 
1917, and January, March and April, 1918.

One of the agreements entered into was as follows:—
Calgary, Alta., Nov. 1, 1917.

Regarding “Four-Twenty Gold liar Placer Company” of Calgary.
This agreement is entered into by, and between Jas. G. Malcolm and 

M. E. Olson of the first part, and Ellen M. Jennings of Calgary, Alta., of the 
second part .

The parties of the first part agree to form a $50,000 company under the 
laws of British Columbia on certain grounds staked on Potato Creek, B.C., 
as placer, and which will be known as the “Four-Twenty Gold Bar Placer 
Company” in the interests of those who subscribe towards the said shares. 
It being understood that this is a private corporation.

It is hereby agreed that the said Jas. G. Malcolm and M. E. Olson in 
consideration of $52 paid and herewith acknowledged; the parties of the 
first part sells outright to the party of the second part 65 shares in the above 
named proposed corporation; it being understood and agreed that the party 
of the second part shall share and share alike pro rata with the parties of the 
first part in all dividends and disbursements made, or through the sale of the 
property, according to the extent of their holdings.

It is agreed and understood that these shares are sold and purchased 
with the understanding that those who enter into this agreement are the 
promoters of the company, as no stock will be offered publicly, but merely 
among ourselves as friends, and are subject to the conditions as outlined in 
oui agreement.

It is further agreed that the parties of the first part are herewith given 
tin power to act for those who are associated with them, until said certificates 
are delivered, which will be on or before May 1st, 1918.

The parties of the first part undertake and agree to make the best possible 
arrangements for the benefit of the parties of the second part to the best of 
their knowledge and ability.

It is understood that Messrs. Hannah, Stirton and Fisher, attorneys shall 
act for us in this matter.

It is agreed and understood that the party of the second part thoroughly 
understand the speculative nature of this proposition entered into and agree 
to accept such responsibility.

In witness whereof the parties have hereunto set their hands.
James Malcolm.

Witness M. E. Olson. M. E. Olson.
Ellen M. Jennings.

ALTA.

sTE
Rex

v.
Malcolm

and
Olson.

Harvey, CJ.



94 Dominion Law Reports. [42 DX.R.

ALTA.

sTc.
Rex

v.
Malcolm

and
Olson.

Harvey, CJ.

The others produced were in exactly the same words except 
for the name of the party of the second part and the amount 
of the consideration and the number of shares, which are in 
handwriting, the remainder being typewritten, and that Olson is 
not a witness in all, and except that one is dated 1918. Malcolm 
was not present in any of the cases, the document being already 
signed by him, his signature being admitted by counsel. A cash 
book was obtained in the office and is produced with the name 
“Four Twenty Gold Bar Placer Company” in it, which shewn! 
receipts from November 8 to 30,1917, from 30 persons, of amounts 
from $10 to $310, amounting in all to $1,995. The receipts for 
December, January, February and March do not vary greatly 
from those of November, but there are several amounts of $5, and 
one amount as high as $550. The entries end on May 2, the day 
before the conviction, and many of the entries for April and May 
are marked “Loan.” The amounts paid by all of the 6 witnesses 
appear in this l>ook.

Correspondence was also found connecting the defendant 
Malcolm with the transactions.

The last of the alleged sales, of which evidence was given, took 
place on April 2, and the company was incorporated, as appears 
by the certificate of incorporation of the Registrar of Joint Stock 
Companies of British Columbia, on April 5. Whether the shares 
referred to in the agreements had been dehvered to the purcha>« rs 
at the time of the trial does not appear from the evidence.

The contract purports to be a sale outright of shares in a pro
posed company.

S. 7 of the Sale of Goods Ordinance provides that:—
The goods which form the subject of a contract of sale may be either 

existing goods owned or possessed by the seller or goods to be manufactured 
or acquired by the seller after the making of the contract of sale, in the ordi
nance called “future goods,” and (3) Where by a contract of sale the seller 
purports to effect a present sale of future goods the contract operates as an 
agreement to sell the goods.

Though shares are not “goods” within the meaning of the 
ordinance, they are dealt with commercially in the same way.

This contract then is either a sale or it operates as an agree
ment to sell, or, in other words, an offer to sell which has been 
accepted. Surely if the shares have been or may be issued and 
delivered there will be then a completed sale and delivery though 
nothing further takes place than the actual delivery.
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It is contended that the Act l>eing one restricting rights should 
not l>e extended so as to apply to such a sale or contract of sale, 
but the Act uses the term “offer to sell,” which shews that it is 
not limited to actual completed sales, and, as already indicated, 
sales of non-existent things are thoroughly recognized in law. I 
see no reason for doubting that such transactions as these shewn 
in the present case are sales or offers to sell within the meaning 
of the Act.

Then it is said that the company Ixing a foreign company the 
Act does not apply to its shares. I can see no warrant whatever 
for such a conclusion. The Act apparently is to protect persons 
from investing their money in wildcat schemes, by requiring the 
Public Utilities Board to investigate More shares are offered. 
Since the opportunity of a probable purchaser to investigate the 
affairs of a foreign company would be less than in the case of a 
domestic company it is to such companies especially that it should 
apply. Then the exceptions in s. 2 of securities of " an}' province ” 
shew clearly that it is intended to apply to other than domestic 
companies.

It is urged, however, that these sales are not an infringement 
of the Act because s. 17 provides that:—

It shall not bn an offence against this Act or unlawful for any corporation 
or company, or its officers or agents, or for any person who owns shares, stocks, 

j bonds or securities thereof, to sell or attempt to sell such shares, stocks,
I bonds or securities, if not made in the course of continued and successive acts. 

1 cannot agree with this view. The evidence clearly shews 
that there were continued and successive sales in a regular course 
of business and they quite clearly do not come within this section 

I if they otherwise would. I cannot see that anything can be 
advanced in the defendants' favour by reason of the fact that the 
purchasers came to their office instead of their going to the pur
chasers. The office and one of the defendants were there just for 
the purpose of making these sales just as a merchant keeps his 
shop for the purpose of selling his wares. The Act says nothing 

| altout the manner in which the party seeks to bring about a sale.
The only other objection was that the defendants had the 

I authority of the Minister of Finance to sell these shares and 
I therefore are excused.

On December 22 last a federal order-in-council was passed 
I which recited that the Canadian investment market should be

Malcolm
0AND
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conserved to facilitate borrowing for the purposes of the war mid 
then enacted that inter alia it should be unlawful for any corporation 
to issue or sell any shares without the approval of the Minister of 
Finance. An application for approval was made by Malcolm 
and a certificate issued giving approval for the issue and sale of 
capital stock of the par value of $25,000. The certificate pur
ports to be given under the authority of the order-in-council mid 
contains a notice shewing that it is only a permission under that 
order-in-council. Assuming that the order-in-council is other
wise infra vire» it does not purport to give the Minister of Finn' re 
power to authorise the issue and sale of shares. All it purpi rts 
to do is to prohibit such issue or sale without leave of the Minister. 
That permission, consequently, can have no further effect than to 
remove the prohibition of the order-in-council and leave the 
matter as if there had been no such order-in-counci! in respect of 
the issue and sale permitted, but in no way does it give any author
ity beyond the right to disregard the prohibition of the order in
council. This certificate of approval, therefore, can have no 
Itearing whatever on the case so as to make it different from what 
it would have been before the order-in-council was passed, l or 
the reasons stated, I am of opinion that none of the legal object ii me 
can be sustained and that, therefore, the appeal should be dis
missed with costs and the conviction affirmed.

Stuart, !..—I agree that this conviction should be affined. 
There will be nothing in this decision which will interfere with the 
promoters of a company getting as many people as they pleas, to 
sign the memorandum of association. By that act, they agre. to 
“take" shares, but do not buy them from anyone nor does anyone 
sell them to them. The agreements here, however, provided t liât 
the defendants agreed “to sell shares.” That is what the panic* 
by their agreement said they were doing, and although 1 was 
impressed with the reasons for my brother Beck’s limitation of 
the law, I see no reason why the parties should not be taken at 
their word. The way in which the agreement was draw n is 
almost tantamount to the use of some such expression as we 
hereby agree that we are not violating the law.” A law fori.ids I 
anyone from selling or offering or attempting to sell shares. A I 
person does agree to sell shares by the words which he uses rnd I 
which are his own. It would be strange if in defence he <■■ .uld I
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say: “Oh, hut there never were any shares to sell." It is the act 
an<l agreement of the party which is the essential thing in the 
prohibition, not the existence or non-existence of the subject- 
matter of the agreement.

V]xin the other grounds taken, I agree also with the Chief 
Justice, hut I wish to take the opportunity of saying that if the 
conviction had been objected to on the ground of multiplicity, it 
must, 1 think, certainly have fallen.

Heck, J.:—I think the correct view of this case is that the 
n mi soil sold actually existing shares in an actually existing syndi
cate and tliat they were, on this ground, rightly convicted. My 
impression is that the effect of the Chief Justice’s reasoning is to 
extend the words of the statute beyond the letter so as to cover 
the spirit of the enactment, something, in my opinion, not admis
sible in the construction of a criminal statute. This statute 
creates a “provincial crime." Guarding myself in this way, I 
concur in the result arrived at by the Chief Justice.

Hykdman, J.:—I concur in the result.
Appeal dismissed; conviction affirmed.

FURNESS, WITHY 1 Co. t. AHLIN.
Supreme Court of Canada, Fitzpatrick, C,J., and Davies, Idington, Anglin 

and Brodeur, JJ. June, 1918.

Wharves (§ 1—3)—Defective supporting piles—Collapse—Damage to 
cargo—Liability of owner.

A warehouseman is a bailee for hire of goods stored in his warehouse 
and as such must use reasonable care to keep his premises in a safe con
dition. The collapse of a wharf due to the supjtorting piles becoming 
worm-eaten and unable to support the superstructure, when reasonable 
care would have discovered the defect, renders the owner liable for 
resulting damage.

Appeal from a decision of the Supreme Court of Nova Scotia, 
35 D.L.R. 150, 51 N.S.R. 291, reversing the judgment at the trial 
in favour of the plaintiffs. Affirmed.

Jnik8, K.C., for appellants; Henry, K.C., for respondent. 
Fitzpathick, C.J.:—There can, I assume, he no doubt al>out 

the law which governs the relations of the parties to this case. 
At the argument, both parties agreed that the wharfinger stands 
in the position of an ordinary bailee for hire and is therefore not 
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an insurer of the safety of his dock. But he is under an obligation 
to use reasonable care to keep it in a safe condition.

The whole controversy here turns upon the condition of t ho 
dock at the time the appellants (the owners) and warehouse!! n 
agreed to discharge, pile and reload the cargo of the “Camino." 
a Belgian relief ship which put into Halifax harbour for repairs. 
The bare fact of the accident may not be sufficient to cause a pre
sumption or permit an inference of negligence; but that fact taken 
in connection with the physical cause or causes of the accident 
may shew that the responsible human cause of the particular 
accident in question was a fault of commission or omission on the 
pail of the defendant.

Ritchie, E.J., gave judgment for the plaintiffs (appellants) for 
$7,107.64 and dismissed the counterclaim. He said:—

There is danger alunit every wharf, because as soon as the support ing 
piles are driven the worms attack them—the failure of one pile may cause 
a collapse. The plaintiffs, no doubt, were fully alive to the danger of worms. 
The question is whether or not, having regard to the danger, they used reason
able care as prudent men in the maintenance of the wharf. The evidence 
of . . . witnesses called by the plaintiffs has convinced me that they 
did use such care.

The late Chief Justice Sir Wallace Graham, with whose opinion 
Russell and Chisholm, JJ., concurred, said:—

The company cannot claim that this was a case of inevitable accident 
or that the defect in the piles was a latent defect so far as they were concerned. 
It was either known to the company or should have been known to them, 
if they had used proper care in examination and in renewing the piles which 
had been ravaged by the worms.

He quotes at length from the testimony in respect to the cause 
of the breaking of the piles and the opportunity of knowing the 
condition of the defective piles.

The wharf was constructed in 1899 and the evidence is that in 
Halifax the average life of piles is 10 years. The Chief Justice 
says:—

If 10 years is the life of a pile, the company in the course of 15 yean 
would, at least, be expected to have renewed all the piling under this wharf. 
There is no evidence to that effect. As a fact, a majority had not been 
replaced.

I entirely agree in the conclusions reached by the court en 
banc. The diver, who was in the best position to give evidence 
as to the conditions under the water, was not produced as a witness 
and no explanation is given for his absence. His name is not 
mentioned and therefore the respondent had no opportunity to
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discuss his competence. Ample opportunity existed on the other 
hand to cheek the accuracy of the statement made by Mr. Jefferson 
Davis and in the absence of any attempt to contradict him I am 
disposed to accept the conclusion he reached. If, as appears to 1m; 
admitted by lx)th sides, the life of a pile in Halifax harbour is 10 
years and the wharf was over 16 years old, every original pile put 
in had outlived its usefulness at the time of the accident and the 
omission to prove that the piling had been renewed or properly 
imjM'cted taken with the fact of the accident is sufficient to permit 
an inference of negligence.

The appeal should lx; dismissed with costs.
Davies, J.:—This was an appeal from the judgment of the 

Supreme Court of Nova Scotia holding the defendant appellants 
liable for the damages caused to the respondent’s goods ware
housed on their wharf by the defendants.

The wharf collapsed after the goods were so warehoused, the 
underpinning piles of the wharf giving way and many of them 
breaking off alxmt at or lx -low low-water mark. The evidence shews, 
I think, clearly that a numlxr of the supporting piles of the wharf 
had lx*en eaten almost through by worms and that they had in 
consequence become unable to give the necessary support to sus
tain the weight placed in the warehouse of the plaintiffs’ goods, 
and had not been replaced by sound and strong piles.

There is no doubt that the plaintiffs took great pains to keep 
that part of their wharf which was above low water in good order 
and repair. Reasonably constant inspections of this part of the 
structure were made from time to time and if anything in this case 
depended upon the discharge by the appellants of their duty in 
that regard I should have for one been prepared to say that they 
appeared to have fully and fairly discharged that duty.

Rut it does not appear to me that the full discharge by the 
appellants of their duty in respect of the superstructure of the 
wharf down to low water affects the question whether they dis
charged their duty with respect to the piling below low water on 
the strength and soundness of which the whole superstructure 
depended. The appellants were, it is true, as warehousemen only 
bailees for hire of the goods warehoused and as such had a limited 
liability. They were not insurers but were obliged to take reason
able care of the goods and chattels warehoused by them. In the
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case of Searle v. Laverick, L.R. 9 Q.B. 122, Blackburn, J., in 
delivering the judgment of the court, says at p. 126:—

The obligation to take reasonable care of the thing intrusted to a bailee 
of this class (amongst which he had previously mentioned warehousemen 
as included) involves in it an obligation to take reasonable care that any 
building in which it is deposited is in a proper state so that the thing deposited 
may be reasonably safe in it.

The question in this case is thus reduced to the single one 
whether the appellants did take such reasonable care with respect 
to their warehouse on their wharf. Reasonable care necessarily, 
of course, required such care of the underpinning of the wharf on 
which the warehouse rested.

Did the appellants prove reasonable care in that respect? I 
think not. They, it is true, employed a diver to make the neces
sary examination of the underpinning below low water on which 1 he 
safety of the whole structure above depended. But this diver v as 
not shewn to be a competent person for the task assigned him. 
nor was he called at the trial, nor evidence given shewing that the 
presence could not be had. As far as I can gather, his name vas 
not even given or his absence from the trial explained, or his 
qualifications for the important duties assigned him shewn. It is 
true that it was proved a diver had been employed to make the 
necessary inspection and Mosher’s evidence is to the effect that 
wherever this diver told him a new supporting pillar should lie 
placed in lieu of the one destroyed by the worms, he, Mosher, 
placed it.

On this crucial and necessary point of the competency of the 
diver employed to discharge the duties assigned to him either by 
his own evidence or by other evidence the appellants failed to shew 
they had discharged their duty and their obligation to take reason
able care of the goods entrusted to them.

The proper inference to be drawn from the collapse of the 
wharf and the warehouse and the examination of the supporting 
and broken piles made after the collapse in the absence of any 
direct evidence on the point is that the diver was not a competent 
man for the important duty entrusted to him and failed to dis
charge it.

On this ground I hold that the appeal must be dismissed with 
costs.

Idington, J.:—I do not think the evidence adduced on behalf 
of the appellants at the trial satisfies the requirements of the law
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imposed upon them as the result of the unexplained reason for the 
collapse of the wharf in question in face of the assurances given 
the respondent to induce him to unload his vessel.

1 think the appeal should lie dismissed with costs.
Anglin, J.:—I have not l>een convinced that the conclusion 

reached by the majority of the learned judges of the court en banc 
is erroneous. The evidence makes it reasonably certain that the 
cause of the collapse of the defendants’ wharf was the weakening 
of supporting piles due to the action of limnoria, rendering it 
incapable of sustaining the weight of the cargo of the “Camino,’’ 
which, as placed on the dock, averaged 311 lbs. to the square foot, 
with a possible maximum weight of 413 lbs. to a square foot at 
some points. It was well known that wooden piling of wharves in 
Halifax harbour is exposed to this cause of deterioration. Ade
quate inspection at reasonably frequent intervals, followed by such 
repairs and replacements as such inspection discloses to lie neces
sary, is admittedly the proper means that should tie taken to 
guard against this danger. Under the circumstances of this case 
the onus was upon the defendants to establish that they hail 
taken these means. In my opinion they failed to discharge that 
burden satisfactorily. The evidence and absence of evidence 
which warrants this conclusion has been fully stated by the late 
learned Chief Justice of Nova Scotia and no good purpose would 
lie served by again detailing it.

1 would dismiss the appeal.
Hhodeur, J.:—It is common ground that it was the duty of 

the appellant company to exercise reasonable care that the con
dition of the wharf was such that the vessels using it would not 
lie exposed to injury. That principle of law placed upon the 
ap|*llant8 the burden of proof that reasonable rare was taken to 
avoid accidents.

There is no doubt that the wharf collapsed on account of the 
piles lieing defective and worm-eaten. The evidence shews that 
after the accident the piles were examined and found to be in that 
condition.

The appellants claim, however, that they hail during the 
previous year the wharf examiner! and repaired. The report of 
their inspector shews, in fact, that he had examined a certain part 
of those piles; but he could not say himself whether or not the
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part which was covered by water at that time had l>ecii duly 
inspected.

The appellants claim that a diver had been sent to examine 
that part covered by water; but they failed to bring the diver in 
evidence to shew that he was a competent man and that he had 
duly performed his work. It was the duty of the appellants under 
these circumstances to adduce such evidence; and having failed 
in that respect to shew that they had exercised reasonable care of 
their property they should be held liable for the accident which 
has destroyed the cargo of a vessel of which the respondent was 
the master.

For these reasons, the appeal should be dismissed with costs.
Appeal dismissal.

THE KING v. DOHERTY.
New Brunswick Supreme Court, Barry, J. May 10, 1918.

Intoxicating liqvorh (§ III D—70)—Cases where pecuniary penalty 
PROVIDED—No APPEAL—INTOXICATING LlQUOR ACT, N.B.

There is no ap|ieul from a conviction under the Intoxicating Liquor 
Act (1910 N.B., c. 20, s. 176 (1)) in cases where a pecuniary penult ' is

Erovided, although default in payment of the fine ini|>osed may he followed 
y imprisonment.

Appeal from a conviction by a police magistrate under the 
Intoxicating Liquor Act, N.B. Dismissed.

J. J. F. Winsluu', for defendant ; P. J. Hughes, contra.
Barry, J.:—On January 11 last the defendant was convicted 

before Walter Limerick, police magistrate in and for the City of 
Fredericton, for having, on December 25 last, at Kingsclear, 
unlawfully sold intoxicating liquor without having the license 
therefor as required by law, and for the said offence the defendant 
was adjudged to forfeit and pay the sum of $200, together with 
$34.35 costs, and in default of payment to be imprisoned in the 
York county gaol for 0 calendar months with hard lalxiur.

An appeal by way of review’, against the said conviction, has 
been brought before me, and now’ motion is made to quash the 
conviction on the following grounds:—(1) In trying together as 
one charge what are alleged to have been fourteen separate and 
distinct charges against the defendant, the police magistrate 
exceeded his jurisdiction. (2) The defendant, not knowing fur 
wliich of the fourteen charges he was being tried, w’as prevented 
from entering upon a fair and full defence. (3) The conviction is 
not warranted by the evidence.
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Counsel for the prosecutor raises the objection that under the 
Intoxicating Liquor Act, 1916, there is no appeal in a case of this 
kind, and if that contention be true, then there will be no need to 
consider the merits of the several objections to the conviction, 
which I have mentioned.

The Summary Convictions Act, c. 123, Con. Stat., 1903, which 
furnishes the governing procedure in appeals of this character, 
gives a general right of appeal by way of review “in every case of 
summary order or conviction made under or by viitue of any law 
of this province.” The api>eal may l>e either to a Judge of the 
Supreme Court, or a Judge of a County Court, who are given 
co-ordinate jurisdiction in matters of this kind. Rut the generality 
of this provision in regard to appeals has been greatly restricted 
and cut down by the special provisions which are to be found in 
the Intoxicating Liquor Act, 1916, and which, of course, must 
govern. Except in a limited number of cases mentioned, there is 
no appeal from a conviction for an offence against the Act, and, 
in the excepted cases, the appeal is only to a Judge of the Supreme 
Court, sitting in chamlxTs, without a jury.

Under the Intoxicating Liquor Act, 1916, a conviction or order 
of a magistrate for an offence against the Act is final and con
clusive in all cases except, (a) where the person convicted is a 
licensee; (6) where the conviction is for an offence committed on, 
or with respect to, premises licensed under the Act; or (c) where 
the person convicted has been sentenced to imprisonment (s. 176). 
A further appeal from the decision of a Judge of the Supreme 
Court is given to the inspector or other prosecutor, to the Court 
of Appeal in certain circumstances and under certain restrictions 
(s. 177), but with this class of appeals we arc not at present con
cerned.

For an offence similar to the one of which the defendant has 
been convicted, that is to say, for the offence of selling intoxicating 
liquor in contravention to s. 5, the Act provides four classes of 
penalties or punishments. For a first offence, the person offend
ing is liable on summary conviction to a penalty of from $50 to 
$200 and in default of immediate payment to be imprisoned for 
not less than 3 nor more than 6 months, with or without hard 
labour, in the discretion of the convicting magistrate; for a second 
offence, the offending party is liable to a penalty of from 6 to 12
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months’ imprisonment ; for a third offence, to from 9 to 12 months' 
imprisonment ; and any person who, having been three times con
victed shall thereafter be convicted of violating any of the pro
visions of the Act, shall be considered as a persistent violator of 
the Act, and liable to lie imprisoned at hard labour for 1 year 
(s. 97).

So far as I have observed in all cases where, by the Act, a 
pecuniary fine is authorised to be imposed, default in the imme
diate payment of the fine is followed by imprisonment. So that 
while imprisonment may, in the ultimate result, lie the necessary 
consequence of a conviction for any offence against the Act, it 
need not necessarily lie so for the first offence of selling. If the 
offender pays the fine imposed, he escapes imprisonment.

It is argued by Mr. Winslow, counsel for the defendant, that 
inasmuch as imprisonment may be the result of the defendant’s 
conviction by the police magistrate, his right of appeal cannot he 
excluded by any mere inference. It is undoubtedly clear law that, 
as a right of appeal cannot lie extended by equitable construction, 
so the operation of a general clause in an Act of the legislature 
which gives a right of appeal, cannot be.excluded by inference 
only without some positive enactment in the statute on the matter 
in question. As regards the right of appeal, a distinction seems, 
however, always to have existed between rases where imprison
ment is imposed as an original punishment, and cases where, as 
here, it is adjudged as the means of enforcing the payment of a 
pecuniary fine. The question to be determined is whether the 
words “sentenced to imprisonment” in s. 176 (1) of the Act, 
include a sentence of imprisonment awarded by way of com
mutation, or mean only an original sentence passed by the court.

Where a statute assigns imprisonment as a mode of punish
ment in the first instance, it follows immediately upon, and is the 
legal consequence of the judgment. But where it is merely sub
sidiary to enforcing payment of a pecuniary penalty, a commit
ment cannot legally follow until default is made in payment of 
the fine. The defendant has not, I think, been “sentenced to 
imprisonment" within the meaning of the subsection under dis
cussion, so as to give him a right of appeal. The sentence is that 
lie do forfeit and |iay the sum of 1200 to be paid and applied according to 
law . . . and in default of payment, I do order that the said John F.



Dominion Law Reports. 106[42 DA.R. 42 D.LJt.1

12 mont I s’ Poherly be imprisoned in Yolk county gaol at Fredericton there to be kept
I times con- lit hard labour for a apace of 6 calendar months.
of the pro- Obviously, he need not suffer imprisonment at all if he pays the
violator of fine; so that I think the imprisonment cannot tie said to lie the
fori year sentence of the court, but rather a consequence which the accused

brings upon himself by defaulting in the payment of the fine; the 
the Act a imprisonment is merely a means which the law authorises for
the imme- collecting the penalty. See Keg. v. Flory (1889), 17 O.R. 715.
t. So that ■ The legislature could, no doubt, have put the matter beyond 
! necessary controversy, by adding after the words, “sentence to imprison-
Ihe Act, it ■ ment" the words “without the option of a fine,” or “as an original 
lg. If the H punishment,” but not having done so, we have to get at the 
at. ■ intention of the law-makers by reading the Act as a whole and

idant, that reganling its scope and the evils it was intended to remedy. To
lefcodant r give s. 176 the broader construction contended for, would lie in
cannot lie effect to say that an appeal would lie from any conviction for any
r law that, offence whatever against the Act, for there is no offence created
nstruction, by the statute which is not punishable either by imprisonment in
legislature the first instance as the only penalty, or by a pecuniary penalty
, inference enforceable by imprisonment. I cannot think that that was the
the matter intention of the legislature.
ion seems, It may be pointed out that while the Summary Convictions
imprison- Act, 1879 (Imp.), 42 and 43 Viet., c. 49, provides for an appeal in 
where, as cases where a person is adjudged to be imprisoned without the

ment of a option of a fine, it in terms excludes the right of appeal where the
lether the imprisonment is adjudged for failure to comply with an order for

the Act, ■ the payment of money; Pgley, Con., 6th ed., 359-582. The 
f of com- ■ express terms of this statute cannot, of course, lie imported into 
the court. our own unless we can find in the latter statute language justifv-
af punish- >ng the importation, yet a consideration of the Imperial statute is
and is the not, 1 think, without its value ns shewing the principle upon which
erely suis Parliament has act eel in providing and denying appeals from sum-
i commit- many convictions. Where imprisonment without the option of a
i yin en t of fine is iniposed, an appeal is allowed, but where imprisonment is
tenceel to adjudged for failure to comply with an order for the payment of
inder dis- money, there is no appeal.
ice is that By a special definition of the term “sentenced to imprison-
coordinsto ment” in the Colonial Prisoners’ Removal Act (Imp.), 47 and
iid John F. ■■ 48 Viet., c. 31 (which provides for the removal of prisoners under-
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well as an original sentence passed by the court, from which. I 
think, the inference may lx* fairly drawn, that without the extended 
definition of the term defined, it would not apply to the formal
description of imprisonment : 2 Chit. Stat., 6th ed., 423.

The defendant is not a licensee; the conviction is not for 
an offence committed on or with respect to licensed premises; 
the defendant has not, in my opinion, “lx*en sentenced to impi imm
inent” within the meaning of s. 176 (1) of the Act. The appeal 
must, therefore, lx* dismissed with costs to lie paid by the defend
ant to the prosecutor, which costs 1 tax and allow at the sum 
of $15. Ordered accordingly.

CAN. ELLIOTT v. WINNIPEG ELECTRIC R. Co.

8. C. Su/nreme Court of Canaila, Fitzpatrick, C.J., avd Davies, Idington, Anglin 
and Brodeur, JJ. June 26, 1918.

Highways (§ IV A—145)—Statutory powers conferred on Company- 
Removal OF SNOW AND ICE —NUISANCE—HIGHW AY RENDER!:D I N- 
safe—Damages.

Where statutory power has been conferred on a street railway company 
for the removal of snow from its tracks "so as to afford a safe and un
obstructed passageway for carriages and vehicles" the company is liable 
in damages, if in the exercise of such power it renders the highway unsafe j 
for traffic thereby causing injury to a jiedcstrinn.

[Elliott v. Winnipeg Electric B. Co., 38 D.L.R. 201, reversed.)

Statement. Appeal from a decision of the Court of Appeal for Manitoba. 
38 D.L.R. 201, 28 Man. L.R. 363, reversing the judgment at the 
trial in favour of the plaintiff. Reversed.

B. L. Deacon, for appellant; Laird, K.C., for respondent.
Fit»patrick,c.j. Fitzpatrick, C.J.:—I agree that the appeal should t)e allowed

with costs for the reasons given by Idington, J.
Davies, J. (dissenting) :—This is an appeal from the unanimous 1 

judgment of the Court of Appeal for Manitoba setting aside a judg-l 
ment for 84,000 in favour of plaintiff entered by the trial judge onal 
general verdict of a jury who found that amount as damages.

The claim of the plaintiff is one for personal injury caused to 1 
her as she wTas about to enter one of the defendant’s cars and i? 1 
and must be based upon the defendant’s negligence.

The plaintiff, it appeared in evidence, was with her da light pi 1 
at the corner of Portage Avenue and Belmont St. waiting for al
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1 west hound car which, when it came along, stopped a little west CAN.
1 0f its usual stopping place. They walked west to where the car 8. C.
1 was standing and when they arrived opposite to the entrance door Elliott
1 of the car, hut before plaintiff had reached up her hand to grasp **•
■ . .. 1 Vf .1 mi 1 , , . , W 1NNIPEO
■ the rail, she slipped and fell. 1 he evidence shewed that there was Electhic
1 a slope or incline in the snow starting al>out three and a half or Co'

I four feet north of the north rail of the car track and sloping to Davioe'1
1 the edge of the rail. Deacon, one of plaintiff's witnesses, stated
1 that at the point where the accident hap|x*ned the snow “was
1 swept clear from the track between the rails and swept back,
1 sloping hack to a ridge about four feet;” and that from that point
1 to the north curb the street was level. The same witness further
■ states that at the time “there was a lot of automobile and jitney
■ traffic on Portage Avenue, that they ran one wheel between the

tglon, Anglin 1

1 rails and the other on the incline in order to keep off the deep snow
■ and that the effect of this traffic was to make the incline or slope
■ hard and slippery.”

IN COMPANY— ■ 
KENDKHI Ii IN* H

Some evidence was given by defendant’s witnesses to the effect 
■ that the incline was not as great as Deacon stated but of course

ilway company H 
a safe ami un- H 
in puny is liable H 
highway unsafe H

reed.]

■ the jury had a right to accept his evidence in preference to that
■ of others and assuming they did so the vital question arises in
■ what respect were the defendants guilty of negligence causing or
1 contributory to the accident?

>r Manitoba. H 
gment at the H

The defendant company was incorjiorated by the Legislature
I of Manitoba by legislation which expressly validated and confirmed
1 a by-law of the City of Winnipeg giving to the defendant company

indent.
Id tie allowed H

■ the right to construct and operate a street railway on the streets
■ of the city of Winnipeg for the carrying of passengers and pre- 
1 scribing the terms and conditions of such construction and opera-

,e unanimou? H 
aside a judg- ■ 
al judge on a 1 

lamage-. 
iry caused to H 
s cars and i> H

■ tion. Full provision is made as to the location and manner of
H construction of such railway subject to the approval of the city
1 engineer.

Sulwlause / of clause 3 of the by-law deals with the main
■ question of the defendants’ liability in such a case as this and is as
■ follows :—

(/) The said applicants shall at all times keep so much of the streets
■ occupied by the said line of railway as may lie between the rails of every track

her daughteiM 
vaiting for » 1

Hand between the lines of every double track and for the space of eighteen
H inches on the outside of every hack cleared of snow, ice and other obstructions
H and shall cause the snow, ice and other obstructions to be removed as speedily
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as possible, the snow and ice to be spread over the balance of the street so 
to afford a safe and unobstructed passageway for carriages and other vehicles. 
Should the said engineer at any time consider that the snow or ice has not l-een 
properly or as speedily as possible removed from or about the tracks of the 
railway lines or not properly or as speedily as possible spread over the st rvet, 
he may cause the same to be removed and spread as aforesaid and charge 
the expense to the said applicants who shall pay the same to the city 
however, the engineer is of opinion that the snow or ice should be removed 
entirely from the streets so as to afford a safe passage for sleighs and other 
vehicles the said applicants shall at once do so at their own expense and 
charge, or in case of their neglect the engineer may do so and charge the 
ex|wnse to them and they shall pay the same.

Apart from the question of negligence in carrying out the 
obligations which this sub-clause (/) imposes upon it the company 
is not liable for the condition or non-repair of the city’s street 
It is the duty of the city to keep the streets in repair and if In- 
reason of its failure to do its duty in that respect any one sustains 
injuries it is the city that would be liable.

The city is not a party to this action and I do not desire to 
express any opinion whatever as to its liability for the plaintiff's 
injuries.

The question then in this case is whether or not the defendants 
have been guilty of negligence in discharging their obligations with 
respect to the removal of the snow and ice which would from time 
to time in Winnipeg gather on and alongside of their car tracks.

I do not think the defendants’ obligation as to the removal and 
disposition of the snow can be expressed more clearly than the 
sub-section above quoted has expressed them. The city engineer 
is to determine whether the company has or has not properly 
removed the snow from about the track of the railway lines and 
if he decides they have not he is empowered to remove it at their 
expense. There was not a scintilla of evidence to shew that the 
engineer had at any time determined that the company ha<l not 
properly removed the snow at all times. The only inferem 
be drawn from the evidence is that he was quite satisfied.

If the company complies with its obligation in that n 
without negligence and causes injury to others no liability for 
damages rests upon them, on the plain and simple ground that 
the doing of an act authorised by the legislature cannot, without 
negligence, involve liability to others for injuries they may suffer| 
in consequence.

to I
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The rule or principle of law on this point seems clearly beyond 
doubt. In the case of Canadian Pacific R. Co. v. Roy, [1902] A.C. 
220, their Lordships of the Privy Council held expressly that a 
railway company authorised by statute to carry’ on its railway 
undertaking in the place and by the means adopted is not re
sponsible in damages for injury not caused by negligence but by 
the ordinary and normal use of its railway or, in other words, by 
the proper execution of the powers conferred by statute. In that 
case some sparks which escaped from an engine drawing a train 
of the railway company set fire to and destroyed the plaintiff's 
barn, hut as there was no negligence on the part of the company 
they were held not to be liable for the loss.

See also Geddis v. Bann Reservoir, 3 App. Cas. 430, at 455-6, 
and Hammersmith R. Co. v. Brand, L.R. 4 H.L. 171 at 215.

The claim in this case is that the accident to the plaintiff was 
caused by a slippery incline from the main surface of the snow on 
the street to the rail upon which incline the plaintiff slipped and 
foil. But this incline was necessarily caused by the company in 
the exercise of its statutory powers and obligations in removing the 
snow from its tracks and spreading it upon the street. That 
afterwards it was pressed down by motor and jitney traffic leaving 
a hard smooth “surface" sloping upwards from the rails is some
thing for which the company is in no way responsible. Such a 
slope or incline as made by the company was unavoidable if they 
were to fulfil their obligations. If the defendant company had 
removed all the snow from the 18-inch strip outside of the rails 
leaving a perpendicular wall at the 18-inch distance from the 
street the incline or slope would naturally have been greater, and 
the danger to the public much greater than its removal from the 
rails on a gradual incline. The fact, as Perdue, J., remarks, that 
part of the snow remained upon the strip was not an act of negli
gence which either caused or contributed to plaintiff’s accident. 
The 18-inch strip of the incline complained of was entirely covered 
by the overhanging car and the steps of the car and plaintiff’s 
accident occurred further up on the incline just before reaching 
out her hand to catch the rail or raising her foot to step on the car.

The actual facts are that in a city like Winnipeg, where there 
are such heavy falls of snow in the winter time, there must without 
negligence necessarily be in the removal of the snow from the
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track by the most modern and improved methods an incline or 
slope to the top of the snow in the street, that this incline or slope 
was at the time of the accident, to the plaintiff made hard and 
slippery by the automobile and jitney traffic and that this con
dition was aggravated by a recent light fall of snow. Neither for 
the effect of the motor and jitney traffic in hardening and making 
slippery the incline or slope or for the light fall of snow which 
aggravated and increased the danger of these conditions the com
bination of which caused plaintiff’s accident can the company 
be held liable.

There was no evidence whatever that the city’s engineer Mas 
not satisfied with the manner in which the company had dis
charged its obligations with regard to the removal of the snow 
from and adjoining its tracks and on the other hand there vois 
clear and undisputed evidence that they had so removed it by 
the latest and most approved methods and without negligence -if 
any kind.

I agree with the learned Judges of the Court of Appeal that 
the only evidence from which negligence could possibly be inferred 
was with regard to the incline and that no such inference could 
properly be drawn. It is not stated by anyone that this incline 
was steeper than it should have been or that defendants could have 
avoided making an incline if they discharged their obligations.

There were only two ways in which the company could dis
charge its obligations with respect to the snow outside of the out er 
rail for the distance of 18 inches; one was to remove it entirely 
for that distance and either leave a perpendicular wall of snow 
18 inches outside the rail and from the top of that wall leave or 
make an incline or slope to the top of the snow on the street level 
or remove the snow as they did by well-known modern appliances 
in an incline or slope from the rail to the snow on the street level. 
They adopted the latter course which had the approval, as I infer, 
of the engineer inasmuch as he never disapproved in any way. 
The other course of leaving a perpendicular wall at the 18 inches 
limit from the rail would obviously have created an intolerable 
and dangerous condition alike to vehicular traffic and to pedes
trians and would doubtless have met with the prompt disapproval 
of the engineer. The slippery condition of the incline was caused 
by the motor and jitney traffic and was increased by a light fall of
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snow the night lx»fore the accident. For neither of these was the 
defendant in any way responsible.

For these reasons I would dismiss the appeal with costs.
Idington, J.:—The legal foundation upon which, lieyond ques

tion. appellant's right of action herein can !>e rested is that what 
was improperly done or left undone by respondent resulted in 
unjustifiably putting a public highway so out of repair as to con
stitute thereby that sort of public nuisance for which an action 
will lie at the suit of any traveller injured thereby, as she claims 
she was, against the party so creating the nuisance or contributory 
thereto.

The relevant law is daily applied for example against the negli
gent teamster who has left improperly his waggon or machine or 
load on the highway, or the contractor engaged in repair or re
construction of part thereof, who has improperly done or left 
undone something whereby he has endangered needlessly those 
using, as of right, the highway, and thereby caused any injury 
and damage to any of them.

The Electric Railway Co. given by virtue of any legislation a 
franchise for the use of any highway is protected, so far as acting 
within the powers so conferred, from liability to any action for 
accidental results solely and necessarily due thereto. Rut it must 
so absolutely live up to the terms and conditions of its franchise 
that the accident complained of, in any action for damages arising 
therefrom, cannot lie attributed to its having done or left undone 
that which the terms of its legalised franchise may have imposed 
or rendered obligatory upon it.

Its license is limited to that which it can rightfully enjoy, con
currently with an observance of such terms. An habitual disregard 
thereof may entitle the Attorney-General or other duly constituted 
public authority in that behalf to move the courts to deprive it of 
the franchise or enforce its observance.

Under our English system of law the private individual has, 
however, no such right to complain to the courts, unless and until 
he has suffered injury resulting from the non-observance of the 
said terms and conditions. Then he or she suffering have, in case 
a public nuisance is created, a right to complain.

It is this phase of the law which distinguishes the case of 
Otjxton v. Aberdeen District Tramways Co., [1897] A.C. Ill, from 
some other cases.
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The law as laid down in that cane relative to the result of non- 
observance of the terms and conditions of the franchise leading to 
the creation of a nuisance is applicable here.

The observance of the respective set of terms and conditions 
used in any such like cases of a purchase may lead to different 
results as illustrated by the ease of City of Montreal v. Montreal 
Street R. Co., [1903] A.C. 482, where that complain.'d of was held 
to have been conceded to the railway company by the city’s by
law and hence could furnish no ground of complaint. See also 
the cases of Morrison v. Sheffield, [1917] 2 Q.B. 8G0, distinguishing 
Créât Central R. Co. v. Hewlett, [1910] 2 A.C. 511, which itself illus
trates in how the company had been adjudged liable and then protec
ted by a later Act enabling it to maintain what had formerly been ad
judged a nuisance, and the cases of the Dublin United Tramways 
v. Fitzgerald, [1903] A.C. 99; Ceddis v. Bann Reservoir, 3 App. 
Cas. 430; Mersey Docks v. Gibbs, L.R. 1 H.L. 93; Metropolitan v. 
Hill, 6 App. Cas. 193, and C.P.R. Co. v. Parke, [1899] A.C. 535 
at 544 et seq, where the obligation not l>e to negligent is implied in 
the legislative grant if proven. See also cases cited in earlier 
reports of these cases.

The law, I take it, rendering liable one so transgressing its rights 
and disregarding its duties needs no elaboration, but from the argu
ment adduced it seemingly needs, in order to have confusion in 
thought and law eliminated from the discussion, to have it pointed 
out that though the city may also have incurred liability in regard 
to what has taken place and is in question herein that does not. in 
law, excuse or exonerate the respondent.

In like manner, and for the like purpose, I may observe that it 
is quite possible that the appellant’s action may be rested upon 
the statute which confirmed the contract between the city and 
respondent.

I avoid passing any decisive opinion upon that subject for the 
two-fold reason that it is not necessary herein to do so, and the 
elaborate examination of the law7 on that point to bring the ques
tion so raised within the range of easy solution and determinal ion 
would be useless and needlessly confusing.

Once it might be shewn that the statute by its purview or 
language, to adopt the rule laid down by Lord Cairns in the « use 
of Atkinson v. Newcastle, 2 Ex. D. 441, would support the action 
what have we gained?
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We need not go further than the elementary principles of law 
which I have adverted to.

If the statute gives an action it can herein only proceed upon 
the same identical principles relevant to the application of the 
facts in either case. The whole question involved and all the 
questions involved, in any way one can look at the matter, must 
turn upon the tests of whether or not the respondent lived up to 
the terms and conditions of its license to invade the highway and 
whether or not it was a result of its non-observance thereof which 
caused the appellant’s injuries.

In directing the jury the trial judge used the word “negli
gence” which at first blush I was inclined to think might not most 
aptly describe all that was needed to direct the jury, once they 
were told the nature of the obligation resting on respondent.

I have tested it in many ways in my own mind and 1 cannot 
find any one that would better convey to the jurors’ minds what 
in the last analysis was left for them to decide upon the evidence 
as applicable to the obligation resting upon the respondent when 
exercising its powers.

There certainly was evidence that would have to be suln 
mitted to the jury and their determination of it ought to have 
been held final and left undisturbed unless some misdirection 
shewn.

There was nothing complained of at the trial by counsel for 
respondent which gives any legal ground for setting the verdict
aside.

The disregard of the request to submit questions to the jury is 
not in Manitoba a misdirection.

Much often is to be said in favour of submitting questions but 
I cannot think an obligatory rule of that sort would promote the 
administration of justice. Take for example the case of Jamieson 
v. Harris, 35 (’an. 8.C.R. 625, which presented ordinary everyday 
sort s of facts which any jury ought to have been able to decide upon, 
by applying their comon sense, yet after twenty-six questions 
submitted and answered it was decided here that the trial judge 
had missed the right mark to direct attention to.

I The next ground of complaint made at the trial in regard to 
the charge was that the action had not been based on any breach 
of alleged statutory duty.
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Inasmuch as (which I have already tried to explain) the ical 
question to lie decided, was (so far as facts upon which the jury 
had to pass were concerned),identically the same whether ; re
sented as a breach of statutory duty or as the liability arising from 
the creating of a nuisance, I fail to see any valid ground of object lun 
in what is thus put forward.

The more elaborate presentation which was made of the nl> 
jection resolves itself into a mere verbal distinction without cun. 
tabling anything in substance.

So far as pointed at the question raised as to the possibilit' uf 
resting an action upon the statute it can lie of no avail, bi my 
view, that the action can rest upon the liability for nusiance quite 
independently of the statute.

It is not always that a charge which possibly proceeded in the 
misconception in the mind of the trial judge of the exact exprès inn 
applicable to the name of the relevant law can be upheld.

But in this case it could by no possibility have misled the jury 
in the most rigorous discharge of their actual duties. They were 
identical in either way that the case might have been presented.

And still more is that the case when we come to weigh the term 
negligence to which, in some way not made clear, objection may 
have lieen intended to have been taken.

The trial judge upon mere mention of it at once assumed the 
question of contributory negligence had not been passed upon and 
corrected as it seems to me the erroneous impression of counsel, 
who seems to have assented.

There seems to have been some ten or more acts or omissiuni 
which appellant had put forward as acts of negligence on the part 
of the respondent.

In one part of the charge the judge seems to say that if resjn ind
ent was guilty of any of these it must fail. This seems too broadly 
stated but is not objected to and the general tenor of the charge ww 
such as to confine the jury’s attention to the question of whet her 
respondent had properly observed its obligations in a clause of the 
contract referred to as “F” and which imposed upon it a manner 
of dealing with the snow which certainly does not seem to haw 
been observed else the situation created thereby would not haw 
been that which was presented in evidence.

A slope of 18 inches over the 3% ft. of snow turned into icc on
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mix street lying next outside the rail seems to have been the con- CAW‘ 
ditiun which produced the accident in question. 8. C.

That certainly was not what one would have expected to find Elliott 
as the product of the due observance of the contract in question, *• _ 
nur was it a fit condition for vehicular travel. Electbic

If that resulted from respondent’s treatment of the snow prob- ** Co' 
leni, then I see no defence to the action, or reason for interfering Ilhc<toe'J 
with the xerdict of the jury.

Hut even falling a long way short of such a product there seems 
nu reason for a new trial which is prohibited by the Court of Appeal 
Act unless there has in truth been a miscarriage of justice within 
the meaning of same.

It has occurred to me that tj>e specification “F" requiring a 
clear space lietween the rails and 18 inches outside the rail was 
not very suitable for probable conditions and that a slope may 
liaxc liecn treated by way of compromise.

Moreover, that is only surmise and at best could not help the 
respondent which could be no party to anything but that specified.

The afterthought suggestion that the snow was to be spread 
oxer the balance of the street so as to afford a safe and unob
structed passageway for carriages and other vehicles but did not 
proxide for pedestrians docs not seem to have much weight. If 
such a passageway for carriages and other vehicles had I teen pro
duced, the walking would not have been bad.

What is complained of was neither fit for pedestrians nor 
passengers by carriages or other vehicles. No doubt the jury 
understood this and assumed rightly pedestrians had full right to 
travel there to reach the car.

If the slope had only been a full 18 inches wide it would have 
been nxercome by the oxerhanging side of the car and haxe done 
appellant no harm.

Had the actual specification in “F” been adhered to, pedes
trians would haxe been quite safe in trying to get aboard a car, 
but I imagine the city and its engineer would have had to face a 
problem they do not, as was their duty, seem to have efficiently 
tried to hax’e discharged.

That is no reason for setting aside appellant’s judgment.
The respondent asks for a new trial if we should be disposed to 

disturb the Appellate Court’s judgment.
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The only thing put forward in that regard not already con
sidered and dealt with is the interesting question of the non- 
reception in evidence of photographs of the street as it existed a 
month or more after the accident. I think the learned trial judge 
was right in such refusal.

There has been quite enough of confusion of law and of f;tot 
introduced into this simple case without giving such another cause 
therefor. Whether photographs can ever be insisted upon or nut 
I will not pass upon but certainly as a guide to the condition of 
snow and ice on a street in Winnipeg a month before taken is 
asking too much.

The appeal should be allowed with costs here and in Court of 
Appeal and the judgment of the trial judge restored.

Anglin, J.:—I am with respect unable to accept the conclusion 
reached in the Court of Appeal in this case that there was no 
evidence on which a jury could reasonably base a verdict for t he 
plaintiff. The very condition of the roadway as described by some 
of the witnesses—a slope extending from the rails outward rising 
18 inches in 4 ft.—might (of course I must not be understood as 
saying or meaning that it should) be considered by the jurx to 
have been not “safe . . . for the passage of carriages and other 
vehicles, ” and to have l>een due, in part at least, to some néglige nee 
on the part of the defendant company’s servants in exercising its 
statutory right to spread “over the balance of the street” the 
snow removed from the railway tracks and the adjoining 18-inch 
strips.

But I am of the opinion that the case was not properly sub
mitted to the jury on this vital issue and that the defendant is 
entitled to a new trial. As the action should therefore, in my 
opinion go before another jury, it would not be proper for m- to 
discuss the issues involved further than is necessary to make clear 
the ground on which I would direct a new trial.

Upon the charge of the trial judge, although the jury should 
tie of the opinion that, in disposing of the snow handled by them, 
the company’s servants had done all that was required “to afford 
a safe and unobstructed passage for carriages and other vehicles,” 
they might, if they thought that there was a condition dangerous 
to pedestrians ascribable in some degree to the acts of the defend
ants’ servants, find a verdict for the plaintiff. After reading the
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first sentence of clause (/) of the regulations embodied in by-law 
543 of the City of Winnipeg, validated by s. 34 of 55 Viet., c. 56, 
whereby the defendant company was declared to be entitled to 
“ull the franchises, powers, rights and privileges thereunder,” the 
learned judge said to the jury.—

Hut ii|>art altogether from the statute, but at the same time not incon
sistent with it, the street railway company may remove such snow from its 
tracks and such portions of the streets as may be necessary for the operation 
of its cars. But if it does remove the snow, or alter its natural condition in 
any wav, there is a duty cast u|>on it to do so in a reasonable manner and with
out negligence. If it removes snow from its tracks and throws it upon j>art 
of the highway adjoining the tracks in a careless and negligent manner or 
leaves it piled up or heaped up with a dangerous bIojk* upon a highway, and 
if it was by reason of such negligence that the plaintiff slipped and fell, ther. 
(subject to the rule of contributory negligence which I will presently explain) 
the defendant would be liable.

You may quite properly require a high degree of care to such of the public 
who may in the ordinary course of events attempt to board a street car or 
who, in other words, are invited to cross, to the car, that jiortion of tie street 
cleaned and distributed, but excepting in so far as the defendant may have 
rendered the street dangerous by its acts, it is not liable for the dangerous 
condition of a public street on which it receives and discharges passengers. 
However, in removing snow from one part of the street and delimiting it on 
another part at an angle, you may fairly charge the defendant with knowledge 
of the traffic and its probable effect u|H>n the snow so distributed.

Except under the authority of the by-law ratified by the legis
lature the defendant company had no right to interfere with the 
normal conditions of the highways. Anything in the nature of 
an obstruction or danger to lawful traffic thereon of any kind 
caused wholly or in part by its interference resulting in injury 
would, apart from the statutory sanction, amount to an actionable 
nuisance. The legislature saw fit, however, to give the company 
the right to remove snow and ice from their tracks and a defined 
space on either side of them in order to permit of the free operation 
of t heir tramcars. In doing so it thought proper to approve of the 
condition annexed by the city by-law to tiie exercise of the right 
so conferred, viz., that the company should spread the snow and 
ice so removed “over the Imlance of the street.” It had no right 
to take away any of the snow or ice to any other place, unless the 
city engineer should so direct, when in his opinion that should 
become necessary “to afford a safe passage for sleighs and other 
vehicles.”

The by-law approved by the legislature specified the manner in
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which the snow should be spread by the company, «>., "so at to 
afford a safe and unobstructed passageway for carriages and other 
vehicles.”

No doubt, as put by the judge, in this connection the defendant 
may fairly be charged with knowledge of the traffic on the highv ay 
and its probable effect. But the measure of its duty—the con
dition of the exercise of its right—is that, having regard to such 
traffic, it should spread enow and ice removed from its tracks, dc., 
so as not to obstruct or render unsafe vehicular traffic—always 
of course so far as the exercise of reasonable care and skill v ill 
enable that to be done. If, notwithstanding the exercise of such 
care and skill, a condition dangerous to pedestrians should en-ue 
—either because of the excessive quantity of snow and ice thus 
accumulated on “the balance of the street," or because of other 
conditions not attributable to any neglect of the company’s ser
vants in the exercise of its statutory right with its incidental 
obligation, the company is not legally responsible. It would only 
have done that which the legislature authorised it to do in t lie 
very manner and to the extent specified by the approved by-law. 
It is solely because this aspect of the case was, in my opiniun, 
improperly presented to the jury that there should be a new trial.

Objection to the judge’s charge on this ground was probably 
sufficiently taken by the counsel for defendant when he urged that 
“ no person can set up a claim in law for damages based on negli
gence against a party who has complied with a statutory powei or 
a statutory duty,” and again, that the plaintiff would not hav> a 
cause of action arising out of the slope in the highway unless that 
defect falls “within the purview of the statute"—meaning, I take 
it, that a condition due to the acts of the company’s servants, 
which, although unsafe for pedestrians, was reasonably safe and 
unobstructed for vehicular traffic, would not entail liability on ! lie 
company.

I would merely add, with respect, that this appears to be a case 
in which the trial judge might very properly have yielded to the 
suggestion of counsel for the defendant that questions covering t lie 
several issues should be submitted to the jury.

Brodeur, J.:—This is a case arising out of a street rail" iy 
accident. By virtue of a by-law passed by the City of Winnipeg, 
respondents were bound to keep the part of the street occupied by
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their lines for a space of 18 inches on both sides of the track clear c**1, 
o( snow, ice and other obstruction and to spread over the balance 8. C. 
of the street the snow or the ice so as to afford a safe and unob- Eluott 

structed passageway for carriages. This by-law was validated and W lN' IpIU 
confirmed by the legislature in all respects "as if the said by-law Electiic 
had lieen enacted by the legislature." R^Co.

It appears by the evidence that, on the day of the accident, Bsstar.i. 

there was a slope which might be of a dangerous nature spreading 
at the rail and extending back about four feet to a height of about 
18 inches. When the appellant came to board the street car she 
fell by reason of that dangerous condition and was very seriously 
hurt.

It is claimed by the appellant that the duty imposed upon the 
rcsjamdent company was a statutory one in view of the declaration 
made by the legislature and that the by-law should lie considered 
as Iwing enacted by the legislature itself. That view has been 
accepted by the trial judge but the Court of Appeal would not 
adopt it and reversed on that ground the judgment of the Court 
of King’s Bench of Manitoba.

If the legislature had simply confirmed the by-law, the latter 
should be considered as a contract between the city and the street 
railway company. But in declaring that this by-law becomes a 
legislative enactment that duty imposed upon the railway com
pany liecomes a statutory duty and if in the exercise of those 
powers, or in the carrying out of those duties, the company 
arts negligently then there is liability on its part towards any 
IsTson who might be injured as a result of that neglect.

Some evidence has lieen adduced to shew that this incline on 
the street was caused by the company and by the way the snow 
had lieen removed from the centre of the street and there was 
certainly sufficient evidence to justify the jury in coming to the 
conclusion that the duty imposed upon the company had been 
negligently carried out. On that ground, I should be of opinion 
that the findings of the jury should be sustained. Besides, the 
company in exercising a statutory power is under a common law 
duty not to injure the public. Geddit v. Bonn Reservoir, 3 App.
Cas. 430.

It is suggested, however, that a new trial should be ordered 
Isrause the judge did not properly instruct the jury as to the 
nature of the duty and obligation of the company.
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If I refer, however, to that charge I fail to see that he has not 
given those proper instructions. I notice that he uses, in me 
part of his charge, the following words, and I think they cover 
the objection which has l>een raised :—

But apart altogether from the statute but at the same time not incon
sistent with it, the street railway company may remove such snow from its 
tracks and such portions of the streets as may be necessary for the opérai ion 
of its cats, but if it does remove the snow, or alter its natural condition in 
any way, there is a duty cast upon it to do so in a reasonable manner, and with
out negligence. If it removes snow from its tracks, and throws it upon p:art 
of the highway adjoining the tracks, in a careless and negligent manner or 
leaves it piled up or heaped up with a dangerous slope upon the highway, 
and if it was by reason of such negligence that the plaintiff slipped and fell, 
then the defendant would be liable. You may quite properly require a high 
degree of care to such of the public who may in the ordinary course of events 
attempt to board a street car, or who, in other words, are invited to cross to 
the car that portion of the street so cleaned and distributed. But excepting 
insofar as the defendant may have rendered the street dangerous by its acts, 
it is not liable for the dangerous condition of a public street on which it receives 
and discharges passengers. However, in removing snow from one pari of 
the street and depositing it on another part, at an angle, you may fairly charge 
the defendant with a knowledge of the traffic and its probable effect upon the 
snow so distributed.

In those circumstances, I think that the judgment appealed 
from should l>e reversed and the judgment of King’s Bench should 
be restored with costs of this court and of the courts below.

Appeal allowed.

REX v. LA VESQUE.
New Brunswick Supreme Court, Appeal Division, Hazen, C.J., McKeown, 

C.J.K.B.D., and Grimmer, J. June 21, 1918.

1. Peace officer (5 I—10)—Warrant to seize—Warrant invalid -
Officer executing—Resistance.

A person in possession of property is not bound to relinquish it to one 
who assumes to act under legal process, but who has not clothed himself 
with proper and sufficient authority to rightfully take possession of the 
property in question. If the person in possession obstructs such officer 
in attempting a seizure of the property he is not thereby guilty of a 
breach of sec. 169 of the Criminal Code.

2. Search and seizure (8 I—4)—Information to obtain a search w \r-
rant—Sufficiency of.

An information to obtain a search warrant under s. 629 of the Criminal 
Code (Form 1) need not be signed by the complainant if he in fact takes 
his oath before the magistrate as to its truth; such information must 
state the cause of suspicion, whatever it may be, as provided for in such 
form. •

3. Search and seizure ($ I—2)—Search warrant—Sufficiency of.
The search warrant issued by the magistrate as provided by form 2 of 

s. 629 is invalid if it does not describe the things to be searched for and 
the offence in respect of which the search is made, and a search made 
under such warrant is illegal.
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Crown case reserved from Victoria County Court, by which is 1,1 *•
nought to quash a conviction against the defendant for obstructing 8. C.
a | mice officer in the discharge of his duty. Rix

A. H. Slipp, K.C., moves to quash conviction.
J. P. Byrne, K.C., Attorney-General, contra. -----
Hazf.n, C. J., agrees with McKeown, J. CJ'
McKeown, C.J.K.B.D.:—At a session of the Victoria County McKaown, 

Court held in January last, Arthur LaVesque was arraigned upon 
an indictment charging him, under s. 169 of the Criminal Code, 
that he did—(1) obstruct a peace officer in the discharge of his 
duly; and (2) assault a peace officer in the discharge of his duty.
To these chargee the accused pleaded not guilty and was acquitted 
ujhui the count for assault, but was convicted for the offence of 
obstructing the peace officer as charged. The facts are few and 
undisputed. The accused had purchased a horse from one George 
DeMerchant, and it is claimed that he took away the wrong horse. 
DeMerchant, after some delay", laid an information against 
LaVesque liefore Bruce Ritchie, police magistrate and a justice 
of the jieace for the County of Victoria, charging theft of the horse 
so taken. Upon this information, a search warrant was issued 
directed to all or any of the constables or other peace officers of 
of the county of Victoria, directing such officer to enter the 
premises of the accused and to search for the horse and bring it 
liefore said justice of the peace. This warrant was delivered to 
Miles McRae, a constable for the parish and county aforesaid, 
and armed therewith, he accompanied the complainant DeMerchant 
to the residence of LaVesque, and there in the presence of the 
accused, McRae attempted to seize the horse in question, and, 
after considerable trouble, he secured the animal and took it 
away. LaVesque claimed that, in his purchase, he was to have 
his choice of two horses from DeMerchant, and the one he took 
first, having become lame, he substituted the animal in question 
for that which had so gone lame. It is not necessary to discuss 
the validity or bona fides of this contention. When the con
stable and DeMerchant appeared, LaVesque resisted their attempt 
to take possession of the horse. His resistance culminated in a 
fight in which he appears to have lieen worsted, and the testimony 
shews he was badly beaten and suffered the loss of much blood.
However, the constable and DeMerchant secured the horse and
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took it away, and then laid the information against LaVesquc fur 
obstruction and assault. He was committed for trial in due cou i se, 
and was arraigned for such offences with the result above indicat'd. 

La Vesoce At t*ie tr*a*’ t*le Pro8ecut*on Put *” evidence the information laid
----- by DeMerchant against the accused for alleged theft of 'he

cJxïî). horse, and also the search warrant issued by the justice of 'he 
peace, and delivered to constable McRae, under the authority 
of which he took the proceedings above outlined. It is admit ted 
on all sides that both the information and the warrant are de
fective. I do not think it is necessary to set them out in full, 
but the information is seriously defective, in my opinion, because, 
by s. 629 of the Code, it is necessary that the applicant for e 
search warrant satisfy the justice, that he (the informant) lias 
reasonable grounds for believing that the article or thing U]<ui, 
or in respect to which, the offence was committed, is in a speciiied 
place, etc. (I am confining my recital of the section to the facts 
applicable to the case in hand) and following this statutory re
quirement, the form of information in such case, after a desi rip 
tion of the article, and stating that he (informant) has reasonable 
cause to believe, etc., proceeds as follows:—“here add the causes 
of suspicion whatever they may be." This has not been done, 
and it seems to me to be impossible to carry out the requirements 
of the section without such statement.

The warrant is even more faulty, because, for all that appears, 
LaVesque may have been the absolute owner of the horse. The 
form requires that the offence in respect to which the search is 
made must be described. This has been altogether ignored, and 
its omission, in my opinion, invalidates the process.

The Judge of the County Court admitted these papers in evi
dence, expressing doubt as to their admissibility, and reserved 
for this court the following questions:—(1) Is the informal ion 
sufficient in law to warrant the issuing of a search warrant? 
(2) Is the warrant itself sufficient in law? (3) If the answer is in 
the negative to both or either of these questions, was the defendant, 
in the circumstances, justified in resisting the warrant?

I think it is apparent that questions 1 and 2 must be anew cred 
in the negative, and such answers make it necessary to decide 
whether or not the accused was “justified in resisting the warrant."

Notwithstanding the testimony given by the constable and

N. B.
iTc.
Rex
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I icMcrchnnt, the jury has found that the accused did not assault 
McRae. If the evidence of various witnesses, called on behalf 
of the defendant, accurately sets forth what really took place, 
ijiYesque was badly beaten, and the jury, under directions given 
by the County Court Judge, acquitted LaVesque of assault, but 
found that he did obstruct the officer while in the discharge of 
his duty. This raises a question which is not by any means new, 
namely, whether a person in possession of property is Ixmnd to 
relinquish it to one who assumes to act under legal process, but 
who has not clothed himself with proper and sufficient authority 
to rightfully take possession of the property in question: and 
consequently, whether if the person so in possession puts an ob
struction in the way of such officer in attempting a seizure of the 
property, he (the possessor) commits thereby a breach of the 
statute. The section dealing with the matter is as follows:—

109 Obtruding Peau Officer. Everyone who resists or wilfully obstructs:
(а) Any peace officer in the execution of his duty or any person acting 

in aid of such officer;
(б) Any person in the lawful execution of any process against any lands 

or goods or in making any lawful distress or seixure;
Is guilty of an offence punishable on indictment or on summary conviction 

and liable if convicted on indictment to two years' imprisonment, and, on 
summary conviction before two justices, to six months' imprisonment with 
hard labour, or to a fine of one hundred dollars.

It seems to me, even in the absenceof authority, that theoffence 
of obstructing a peace officer in the discharge of his duty, must 
predicate that such officer isdulyand properly clothed with author
ity. An analysis of the section leads me to conclude that unless the 
officer who affects to make a seizure of property in the possession 
of another person has been duly and properly authorized and 
commissioned to do so, he can have no official st itus in performing 
such act. And not having warrant or authority to take this 
horse, it is not open to him, in the performance of such act, to 
claim a privilege or immunity which takes its rise wholly from the 
official status which he lacked. Many cases decide that a police 

I officer is fully protected in the discharge of his duty, and that 
1 such protection even goes so far as to render him safe when he 
I acts mistakenly, provided he honestly believes in a state of affairs 
I which, though non-existent, would have justified him in taking 
I the course pursued, if it really had existed. These considerations 
I have to do with the civil liability of a police officer, but they do
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*• not touch, in any degree, the question as to whether a man, vho
8. C. does not acquiesce in the officer’s act, is guilty of a breach of the
ru statute, and that is the question before us at present. 1 think a

La Vdkjue Peacc °*cer rnust be fully clothed with all authority necessui v to
--------- enable him to make a lawful seisure before he ran claim the i an

i!j.k“b"d obstructor is within the wording of this section of the code. In
view of the defective character of the paper which McRae had i liât 
day, he had no right to take the horse at all. That lieing hi, it 
seems to me necessarily to follow that he cannot lie said to Ik in 
the execution of his duty” when taking it, and, therefore, 1 oon- 
clude that LaVesque was not obstructing him in the sense men
tioned in the statute. In the case of Reg v. Campion, 5 Q.H.D. 
341, the defendant was convicted of an assault on two police 
constables of the county police of Worcestershire in the execution 
of their duty, who arrested him in the city of Worcester under 
a warrant issued by two justices of the peace of and for the county 
of Worcestershire. The warrant was not hacked by a justice of 
the city of Worcester as it should have been to empower the 
constables to arrest within the city. Upon his arrest under the 
warrant, the accused violently resisted and assaulted the con
stables, and was charged by them of an assault upon the constable! 
in the execution of their duty as well as with common assault. He 
was convicted on both cliarges, and upon a Crown case reserved, 
the question argued was, whether the conviction on the chaiwuf 
assault upon the constables while in the execution of their duty 
could be supported, inasmuch as the warrant had not been barked. 
The argument of counsel and the decision of the judges was mostly 
concerned with the contention made by the prosecution, that by 
certain statutes, unnecessary to be referred to, the county con
stable was given authority to act within the city. This contention 
was not upheld by the court and the conviction was quashed. It 
was not argued or contended that the conviction could be upheld 
unless the statute gave such authority, because the warrant imdet 
which he acted was defective, and it seems to have been so thor
oughly taken for granted that such was the law, that hardly any 
attention was given to that phase of the matter-at all. In ether 
words, it was admitted that if the warrant was defective, as 
alleged, the conviction could not be sustained. Field, J. said I 
at p.345:—
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In this case it lies on the prosecution to make out that the constable has 
the tower contended for and in this 1 think they have failed.

The Supreme Court of Manitoba held in the case of The 
King v. Finlay, 4 Can. Cr. Cas. 539, that an owner of goods could 
not lie convicted of unlawfully obstructing or resisting by force 
an officer in the execution of his duty, when it appeared that the 
officer (a bailiff) was acting under a writ of replevin which was 
void, because it was ultra rires of the court which caused it to 
issue: 13 Man. L.R. 383. See also Roscoe’s Criminal Evidence, 
13th ed., p. 638.

In Ualsbury’s Laws of England, vol. 9, at p. 506, the author
ities arc summed up thus:—

A peilon resisting a peace officer cannot be convicted of this offence, 
unless the officer was acting strictly within the limits of his powers and legal
duty.

In my opinion, the answers to the first two questions will 
lie in the negative, and to the third question in the affirmative, 
and consequently 1 think the conviction should lie quashed, no 
action to lie brought against the constable McRae for anything 
done by him under said warrant.

(iitiMMEH, J.:—This is a case reserved by the Judge of the 
County Court for the County of Victoria. The case was tried 
in the Victoria County Court on the 22nd and 23rd days of Janu
ary last past, under an indictment containing two counts, one for 
obstructing a peace officer in the discharge of his duty, and the 
other for assaulting a peace officer in the discharge of his duty. 
The defendant was found guilty by the jury for obstructing a 
peace officer and not guilty of the assault. The Judge of the 
County Court reserved the case, submitting the following ques
tions to this court:—(1) Is the information sufficient in law to 
warrant the issuing of a search warrant? (2) Is the warrant itself 
sufficient in law? (3) If the answer is in the negative to both or 
cither of these questions, was the defendant in the circumstances 
justified in resisting the warrant?

As far as the facts can be gathered from reading the evidence, 
it appears that one George DeMerchant was the owner of two 
young horses of the age of two years and sold one of them to 
the defendant LaVesque for the sum of *200, receiving the price 
in cash. Upon going to get the animal which he had purchased 
it was found to be lame, and, apparently in the absence of the
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owner, DeMerchant, the defendant LaVesque took another horse 
which he found in the stable and removed it to his own premies, 
which was the offence charged. On October 29,1917, informal iun 
was laid by DeMerchant against the defendant, before Bruce 
Ritchie, police magistrate and justice of the peace for the county 
of Victoria, in the words following:—

Canada, Province of New Brunswick, County of Victoria.
The information of George DeMerchant, of the Parish of Drumn o»d 

in the said County of Victoria, farmer, taken this 29th day of October, in 
the year 1917, before me, Bruce Ritchie, Police Magistrate and one of His 
Majesty’s Justices of the Peace in and for the said County of Victoria, who 
says that Arthur LaVesque, of the Parish of Grand Falls in the said County 
did on the 27th day of the present month of October, instant, at the .sud 
Parish of Drummond in the said County of Victoria, steal one gelding Imrse, 
sorrel colour, with white face and white hind feet, two years old, the property 
of the said George DeMerchant, and that he has just and reasonable ground 
and cause to suspect, and suspects that said horse is concealed in the barn 
or outbuildings or premises of the said Arthur LaVesque, situate in the said 
Parish of Grand Falls in said County.

Wherefore he prays that a search warrant may be granted to him to search 
the said barn and outbuildings and premises of the said Arthur LaVeeqm , aa 
aforesaid, for the said horse so stolen as aforesaid.

Sworn before me the day and year first above mentioned, at Andover in 
the County of Victoria.

(Signed) R. Bruce Ritchie,
A Justice of the Peace in and for the County of Victoria.

Upon this information or complaint a search warrant was 
issued in the following words:—

Canada, Province of New Brunswick, County of Victoria.
To all or any of the constables or other peace officers in the County of 

Victoria:
Whereas it appears on the oath of George DeMerchant, of the Parish 

of Drummond in said County, that there is reason to suspect that a gt l.ling 
horse, sorrel colour, with white face and white hind feet, two years old. the 
property of the said George DeMerchant is concealed in the barn and out
buildings on premises of Arthur LeVesque in the Parish of Grand Falls, in 
said County. This is therefore to authorise and direct you to enter at any 
hour of the day or night into said premises and to search for the said lioree 
and to bring the same before me or some other Justice.

Dated at Andover in the said County of Victoria, the 29th day of October, 
in the year 1917.

(Signed) R. Bruce Ritchie. IL.8.1 
Justice of the Peace in and for the County of Victoria.

So far as the evidence is concerned, the facts are as previously 
stated, and there is no doubt there was sufficient evidence of 
interference and obstruction by LaVesque with the peace oliicer 
in the execution of the warrant to justify his conviction, and in



42 DXJt.] Dominion Law Reports. 127

that respect in my opinion he was properly convicted. Objection _ 
appears to have l>een taken that the information was not signed 8. C.
by the complainant, and in this respect was bad.

La Vesque.I find it laid down in Seager’s Magistrates’ Manual, that the 
information must in every case be signed by the complainant, 
and in a second edition of his work, referring to s. 654 of the 
Criminal Code, relating to the procedure, upon summons or 
warrant and providing for the information or complaint being 
laid, he says that the information must, as required by this section, 
Ije in writing, which includes signature by the complainant ànd 
justice. These statements, however, are not supported by any 
decision from any court of justice, so far as the writer of the 
Manual is concerned, nor is any quoted in support of his state
ment. and I am not at all prepared to say that the information 
is had because it was not signed by the complainant. S. 654 
of the ( riminal Code is as follows:—

Anyone who upon reasonable or probable grounds believes that any per
son has committed an indictable offence under this Act, may make a complaint 
or lay an information in writing and under oath before any magistrate or 
justice having jurisdiction to issue a warrant or summons against such accused 
person in respect of such offence.

Sub-section 2: Form. Such complaint or information may be in Form 
3 or to the like effect.

Form 3, provided for by this section in itself is very short, 
and is as follows:—

Information and complaint for an indictable offence:—
Canada,
Province of 
County of
The information and complaint of C.D. of . (yeoman),
taken this day of , in the year ,
before the undersigned, (one) of His Majesty’s Justices of the Peace in and 
for the said County of , who saith that
(etc., stating the offence).
Sworn before (me), the day and year first above mentioned, 
at

J. 8.
J. P. (Name of county)

from w hich it does not appear that the complainant has to sign 
the information,* nor does it likewise appear that any provision 
was made in the form from which it can be surmised that it was 
the intention of the statute that the information should be signed. 
This form, as will be seen, provides only for the signature of the 
magistrate. The apparent object of having the information on
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oath is that the party complaining pledges his oath to the truth 
of it. In the present case the complainant swore distinctly hclure 
the magistrate to the commission of the offence which he charged, 
and if it was false he certainly could be charged with perjury in 
connection therewith, and as has been stated in cases previously 
tried, this would seem to be a fair test as to whether or not it was 
necessary to have the information signed in the absence of the 
statute or the form directly providing that it must be signe. I by 
the complainant.

In my opinion, the real question in the matter is, did the 
complainant swear to the information; and, in this case he did 
so, so that, as 1 have stated, 1 am not at present prepared to 
acquiesce in the objection that the information was bad simply 
because the complainant had not signed it. There is, however,a 
more serious objection, in my judgment, which does not appear 
to have l>een argued in connection with the information for the 
search warrant. This information, as provided in Form 1, under 
the authority of s. 629, has omitted what seems to me a material 
qualification in the information.

S. 629, provides that
Any justice who is satisfied by information upon oath in Form I dial 

there is reasonable ground to believe that there is in any building, receptacle 
or place (a) anything upon or in respect of which any offence against this 
Act has been or is suspected to have been committed . . . may at an) 
time issue a warrant under hie hand authorising some constable or ether 
person named therein to search such building, receptacle or place, for ant- 
such thing, and to seise and carry it before the justice issuing the warrant, or 
some other justice for the same territorial division, to be by him dealt with 
according to law.

After describing the article in respect of which the offence has 
been committed, and that he has reasonable cause to suspect that 
it is concealed, etc., form 1 provides the following words:—“ Here 
add the cause of suspicion whatever they may Ire.” Tin- lia» 
been omitted in the information, and might have been considered 
as a material fact on the trial of the defendant, but does not appear 
to have been taken advantage of nor did it suggest itself to counsel 
representing him. I am of the opinion, however, that it is a very 
serious defect so far as the information is concerned, and lia» 
not been overcome.

Form 2 provides the warrant which may be issued under the 
information which has been referred to. The form of the warrant 
contained in the Code is as follows:—
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Canada 
Province of 
County of
To nil or any of the constables and other peace officers in the said County
of
Whereas it appears on the oath of A.B. of , that there is
reason to suspect that (describe things to be searched for and offence in respect 
of which search is made) are concealed in
at
This is, therefore, to authorize and require you to enter between the hours 
of (as the justice shall direct) into the said premises and to search for the said 
things; and to bring the same before me or some other justice.
Dated at , in the said County of
this day of
In the year

J. 8.
J. P. (Name of county).

It will be noticed in this form that it distinctly provides 
that the things searched for must tie described and the offence 
in rcsjiect of which the search is made must likew ise he described 
to make the warrant valid and the procedure thereunder legal. 
In the warrant which was issued in this case this was entirely 
omitted, nothing further being done than describing the article 
which it was sought to recover. The offence in respect of which 
the warrant was issued is not stated nor referred to in any respect, 
so that I am of the opinion that the warrant itself was not suffi
cient in law. In my opinion, then, so far as the information and 
the warrant are concerned, neither of them were sufficient, and 
under ordinary circumstances, if application had been made, the 
search warrant would have been quashed.

The other question then is, was the defendant, under the cir
cumstances, justified in resisting the warrant, and was his con
viction for obstructing the peace officer legal. So far as I under
stand the authorities in respect to procedure of this kind, under 
the criminal laws of this country, it is not the duty of an officer 
to question the validity of the warrant which is placed in his 
hands. It is his duty to execute the same according to the ex
igencies thereof, and to follow the instructions which are contained 
in the document. Having received the warrant, the officer proceed
ed to the premises of the defendant where it was stated reason exist
ed why it might he suspected or believed tliat the animal sought 
for was concealed. There he found the defendant and also found 
the animal, which was identified by its owner. He proceeded to 
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make known to the defendant the business which took him 1 > hie 
premises, and among other things read the warrant which he had 
in his possession to the defendant, who states that he under!-:nod 
at least a part of it, but from his evidence it would appear t<> me 
he fully understood not only the contents of the warrant bul the 
object and purport thereof. Knowing this, he made a most drier- 
mined effort to prevent the officer from executing the warrant, 
which, in my opinion, was entirely unjustified on his part and, 
ordinarily, would render him liable to the indictment which was 
made and to the conviction which followed. As, however, the 
information and warrant are insufficient, the officer canin t lie 
held to be acting in the legal discharge of his duty under the 
statute in seizing the horse under the warrant, and the conviction 
of the defendant will be quashed. Conviction quaslml.

CAN.

sTa
HOSSACK v. SHAW.

Statement.

(Annotated.)

Supreme Court oj Canada, Fitzpatrick, C.J., 
JJ, and Cutsets, J. (ad hoc).

and Idington, Anglin, Brodeur, 
June É6, 1918,

Interest ( | IIB—65)—Loans—Stipulated rate—Only till matuhitt- 
Explicit terms necessary to carry beyond—Voluntary pay
ments—Recovery back.

A stipulation for interest at a certain rate on a loan ‘ until pai l ’ im
ports a contract to pay interest at the specified rate only until the 
maturity of the loan. To carry the contract for the stipulate-1 rate 
beyond the maturity of the loan, explicit terms so providing must 
be made. Payments at the higher rate voluntarilymade can not be m over- 
ed back.

Appeal from a decision of the Appellate Division of the 
Supreme Court of Ontario, 39 D.L.R. 797, 40 O.L.R. 475, revers
ing the judgment at the trial 36 D.L.R. 700, 39 O.L.R. 410, in 
favour of the defendants.

The appellants gave promissory' notes for money bon owed 
from respondents agreeing to pay interest at the rate of 21 fl * 
month. In an action on the notes two defences were offere<l. that 
the respondents were money-lenders and the transaction was harsh 
and unconscionable and therefore void under the Domini >n or 
Ontario Money-Lenders Act. The Supreme Court held that they 
were not money-lenders and these Acts did not apply.

The second ground of defence was that in any case the rite of 
2x/f/o a month would only govern until maturity of the notes.
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Tho trial judge held that respondents were money-lenders and CAW'
■ thi't ransaction harsh and unconscionable. The Appellate Division 8. C.
■ reversed his decision and gave judgment against appellants for the Homage

■ full amount claimed. *•
J. M. Ferguson, and Coffey, for appellants; A. A. MacDonald,

■ anil IV. J. McCollum, for respondents.
Fitzpatrick, C.J. :—I am of opinion that this appeal should Fiupsirick.cz.

■ be allowed in part and the judgment modified as stated by
■ Anglin, .1.

Idincton, J.:—At the close of the argument of counsel for •■Hmuu.J.
■ apis'llnnt the substantial part of the appeal was held untenable.

He failed to establish either that respondents were money- 
1 lenders within the meaning of the Ontario Money-Lenders Act,
■ ll.S.O. (1914), c. 175, or that the rate of 2% per month for such
■ Inaiis as in question could he held harsh and oppressive within the
■ meaning of s. 4 of said Act, even if it is applicable to transactions
■ between a borrower and another not such a money-lender that fall
■ within the meaning of the Act.

jlin, Bmileur, H The appellants’ counsel took, however, the further point that

i MATT HITT- H 
D NT ARY PAT- H

■ the contracts in question did not provide for such an excessive
■ rate of interest as 2% per month after maturity.

til paM ’ im- H 
ily until the ■ 
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witling must ■ 
ot be recover- ■

As to so much of said interest at said excessive rate as was paid
■ (if any) in respect of interest falling due after maturity, the pay-
■ ments must be held to have been voluntary, and hence not recov-
■ arable, or to be interfered with in the accounting.

tion ot the ■ 
475, revere- ■ 
j.R. 410, in I

Beyond the date of maturity, or time after maturity up to
■ which interest may have been paid, and up to the signing of judg-
■ ment for the principal, the rate should only he computed at the
■ rate of 5% per annum unless a higher rate is clearly stipulated for

y borrowed H 
of 21 » 1

iffered, that ■ 
n was harsh ■ 
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Y-
the rote of I 

he notes. 1

■ in the respective contracts in question.
The *2,500 note bore no rate of interest as expressed on its face

Hand such contract as existed relative thereto does not seem to
H extend to renewals of which that sued on seems to have been one
Hof many.

The same would seem to hold good of the two smaller notes 
■sued upon.

The note for *950 reads at end thereof : "Int. 2% per mo. till - 
Hpaiil." It is dated November 22, 1915. There appears in the
Hcase a letter of July 22, 1915, which refers no doubt to the original
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note for same loan which expressly provides for interest at the 
rate of 2% per month until paid, but I cannot see how that can 
be extended to renewals, for it is not so expressed.

The note sued on, therefore, must, in such case, stand on w hat 
it expresses. It has been held that such like expressions mean, 
primû facie, when due, but this note is on demand. And the evi
dence shews such demand was made within a few days after given.

A moderate rate of interest even exceeding the rate of 5c/( |*r 
annum might well be held as extended beyond the due date when 
coupled with later payments at such moderate rates but that 
reasoning from conduct does not extend to such an excessive rate 
as 2% per month. See Leake on Contracts (4th ed.), p. 784, and 
cases there cited, also cases of St. John v. Rykert, 10 Can. S.( \R. 
278, and Peoples Loan and Deposit Co. v. Grant, 18 Can. 8.C.R. 
262, cited by appellants’ counsel in argument.

I conclude, therefore, that if the sum of $452.22 allowed by the 
Appellate Division is based, as claimed and not denied, upon the 
computation of interest at 2% per month on any of these several 
contracts there is an error in the judgment which should be rec
tified by a computing of the rate of interest at 5% per annum from 
the respective dates thus in question up to which the appellant 
had paid interest, down to the date when judgment was entered 
for the principal sum.

If the parties cannot agree as to the result of such computation, 
the matter should lie referred to the registrar to determine the 
amount.

The appeal to that extent should be allowed, and the judgment 
appealed from reformed accordingly.

The appeal having failed in its main object, I cannot say there 
should be costs thereof allowed, but think under all the circum
stances there should be no costs to either party here or in the 
Court of Appeal.

Anglin, J.:—The defendants, in my opinion, have failed to 
establish that “having regard to all the circumstances the cost of 
the loan(s) is excessive (or) that the transaction(s) (are) harsh 
and unconscionable” within the meaning of s. 4 of the Ontario 
Money-Lenders Act (R.8.O., c. 175).

The male defendant is a solicitor and real estate dealer of con
siderable experience and is a most unlikely person to be the victim
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of » “harsh and unconscionable" bargain. He was in a position 
to know whether the rate of interest was or was not excessive, 
having regard to the conditions of the money market during the 
currency of the loans. Presumably he would also know the 
nature and value of such securities as he had to offer, and would 
appreciate the risk which the lender was taking. A perusal of the 
evidence does not enable me to say that the Appellate Division 
erred in finding that a case within s. 4 of the Money-Lenders’ Act 
has not been made out.

The contention that the respondents were “money-lenders” 
within the meaning of either the Ontario Money-Lenders’ Act or 
of the Dominion Interest Act (R.8.C., c. 122) is still more hope
less. There is no evidence whatever to support the suggestion 
that they carried on money lending as a business.

Hut on another branch of the appeal, I think the plaintiffs are 
entitled to some relief. A stipulation for interest at a certain rate 
on a loan “ until paid ” is established by a long aeries of cases, of 
which it is needful to refer only to St. John v. Rykert, 10 Can. 
S.C.K. 278, and People’s Loan and Deposit Co. v. Grant, 18 Can. 
8.0.It. 262, in this court, to import a contract to pay interest at 
the specified rate only until the maturity of the loan. To carry 
the contract for the stipulated rate beyond the maturity of the 
loan, explicit provisions to that effect must be made. It follows 
that after the maturity of the several obligations taken by the 
plaintiffs (including any renewals which specified the rate of 
interest) the defendants were under no contractual liability to pay 
interest at the high rate agreed upon. They were liable only 
for the statutory rate of 5%.

But payments at the higher rate actually made cannot be 
recovered back. They were voluntary. If made under any mis
take, it was a mistake of law. Union Bank v. McHugh, 10 D.L.R. 
562, [1913] A.C. 299 ; 44 Can. 8.C.R. 473, may be cited as a com
paratively recent illustration of the application of this well-known 
doctrine of English law.

In respect of the periods which have elapsed since the several 
dates at which the respective obligations (including such renewals 
as specified the rate of interest) matured, any interest unpaid can 
be recovered only at the statutory rate of 5%. The judgment in 
appeal should be modified accordingly.
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Our Attention was called during the argument to what was 
said to an accidental error in the judgment of the Appellate
Division under which the female defendant might be require! to

AmIüi. 1. pay $2,196 in addition to the amount recovered against her co- 
defendant. This was admittedly not intended and any correction 
necessary to limit the whole recovery to the amount for which 
Donald C. Hossack is found liable should be made. His co-del* nd-

Brodeur, J.
ant is jointly liable with him for a portion of that amount. 

Brodeur, J., concurred with Anglin, J.

CmmU.I. Cassels, J. (ad hoc) :—I have carefully considered the quest ions 
argued on appeal in this case. The question has resolved itself 
into the one question of what rate of interest should be allowed 
after maturity of the loans and from the date of the payments 
after maturity.

I have had the benefit of a perusal of the reasons for judgment 
of Anglin, J., and can add nothing further to what he has st ited. 
I concur with his conclusions and with the disposition of the n|>|x*al 
as stated in his reasons for judgment.

Appeal allowed in purl.

Annotation. ANNOTATION.

Interest—Rate that may be charged by banks on loans.

Prior to the statute 29 and 30 Viet., c. 10 (1866) a bank exacting a higher 
rate of interest and discount than 7% was liable under the law of tic lute 
province of Canada to the penalties and forfeitures of C.8.C., 1859, <•. 58— 
these having been kept in force as regards banks after they were repealed 
against individuals. Drake v. Bank of Toronto (1862), 9 Gr. 116, 133. The 
first mentioned statute enacted that no bank should be liable to any 
penalty or forfeiture for usury under C.S.C., c. 58, but that the amount of 
interest or commission should remain as limited thereby. It was heM that 
the amending statute relieved the bank not only from the penal consequences 
of contravening the former Act, but also from the loss or forfeiture of the money 
advanced and of the security received. Commercial Bank v. Cotton ( 1SG7), 
17 U.C.C.P. 447.

In 1867 the provision was enacted which was re-enacted by the general 1 'unk
ing Act of 1871, and from there transcribed into the Act of 1890, as s. sU, in 
the following words:

“80. The bank shall not be liable to incur any penalty or forfeiture for 
usury and may stipulate for, take, reserve or exact any rate of interest or 
discount not exceeding seven per cent, per annum, and may receive and take 
in advance any such rate, but no higher rate of interest shall be recoverable
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hv llu- bank; and thn hank may allow any rate of intercut whatever upon AnnotaliaiL 
money deposited with it."

In the revision of 1906 the first clause of the section just quoted was 
omitted, and the remainder of the section was re-enacted in the present 
ns. 91 and 92. Sub-secs. 2 and 3 of s. 91 were added in 1913. (o) A bank
failin'? to make the returns directed by the section is liable to a penalty under
.< 147C.

In 1872 a further statute relating to interest was passed. It recited the 
provisions of the Act of 1871 (s. 80 of the Act of 1890 above referred to), 
ami n-cited further that in some of the provinces of Canada laws might be 
in force imposing penalties on parties other than banks for taking, or stipu
lating. or paying more than a certain rate of interest, and that doubts might 
.•■.rise as to the effect of such laws in certain eases as to parties, other than the 
hank, to negotiable securities discounted or otherwise acquired and held by any 
hank. The statute then enacted the provisions which were afterwards 
re-enacted in the Bank Act of 1890, as s. 81. This section was omitted from 
the Hank Act in the revision of 1906. It became practically obsolete in 
1890. when by 53 Viet., c. 34, the various provincial statutes relating to 
interest and usury consolidated in R.8.C., (1886) c. 127, secs. 9 to 30, were 
rc|iealcd. Cf. s. 59 of the Bills of Exchange Act.

The Interest Act (R.8.C. 1906, c. 120), provides (ss. 2 and 3): “2. Except 
as otherwise provided by this or by any other Act of the Parliament of Canada, 
any |xrson may stipulate for, allow and exact, on any contract or agreement 
whatsoever, any rate of interest or discount which is agreed upon. 3. Except 
as to liabilities existing immediately before the seventh day of July, one 
thousand nine hundred, whenever any interest is payable by the agreement 
of parties or by law, and no rate is fixed by such agreement or by law, the rate 
of interest shall be five per centum per annum.” Prior to July 7,1900, the rate 
in such cases was 6%. The expression “liabilities existing” means liabilities 
for interest, so that interest falling due on or after July 7,1900, w here no rate 
is fixed by agreement or by law. is payable at the rate of 5Ç? notwithstanding 
that it is payable in respect of a debt, agreement or transaction arising before 
that date. Plenderleith v. Parsons (1907), 14 O.L.R. 019. Cf. Kerr v.
Colquhoun (1911), 2 0.W.N. 521.

The Money-Lenders’ Act (R.8.C. 1906 c. 122), which limits the rate of 
interest in certain cases, applies only to "money-lenders” Oo defined in the 
Ad and to loans of less than $500.

There is, then, no law now in force which renders a bank “liable to incur 
any penalty or forfeiture for usury.”

If a hank retains or debits the debtor's account with interest in excess 
of seven |>er cent., the debtor is entitled to recover back the excess or is entitled 
to credit for the excess so charged in an action by the bank. Canadian Bank 
of Commerce v. McDonald (1906), 3 W.L.R. 90, at 101, et seq.\ Banque de 
St. Hyacinthe v. Sarrazin, 2 Que. 8.C. 96. To allow recovery back of such 
interest is not in effect to enforce a penalty or forfeiture for usury; it is not 
a proceeding for usury, though the action is brought on account of usury.
Kitrzkovoski v. Dorian (1868), L.R. 2 P.C. 291, at 314.

A hank may stipulate for any rate of interest or discount whatever 
* il hunt thereby invalidating the contract of loan or pledge. Quinlan v.
Gordon (1861), 20 Gr. (appendix) 1; Adams v. Bank of Montreal (1899),
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Annotation. 8 B.C.R. at p. 316, 1 Com. L.R. at p. 250; 32 Can. 8.C.R. 710. It has hen 
held that the contract is valid except in so far as it stipulates for more than 
7%, and that the stipulation for a higher rate than 7% is unenforceable by 
action though not illegal, and that if the bank is obliged to sue for the interest, 
it cannot recover the excess. Bank of Montreal v. Hartman (1005), 12 B.C.R. 
375; Williams v. Canadian Bank of Commerce (1007), 13 B.C.R. 70. Rut 
in Bank of British North America v. Bossuyt (1003), 15 Man. L.R. 266, Rich, 
ards, J., held that if a bank stipulates for more than 7% it can recover nothing 
in respect of the stipulation for interest, although the express stipulain-n 
would not prevent the bank from recovering 5% if the transaction were such 
that a contract to pay interest might be implied. The correctness of the 
view of the statute taken in the last mentioned case is virtually establi'ln <1 
by the recent case of McHugh v. Union Bank of Canada, 10 D.L.R. .562, 
(1013) A.C. 200, 316 (reversing 44 Can. 8.C.R. 473), in which it was held 
that notwithstanding prior dealings between the bank and its customer by 
which he had for a number of years acquiesced in the payment to the bank 
of interest on advances at a higher rate than seven per cent., the rate limiu d 
by the Bank Act R.8.C. (1906), c. 20, s. 91, his subsequent mortgage to the 
bank settling the balance of undebtedness and containing a stipulation for 
the like excessive interest contravenes s. 91 of the Bank Act, R.8.C. (1906), 
c. 20, and the insertion by the bank of such a stipulation was ultra rire» on 
its part and the stipulation itself was inoperative; the interest collectable in 
respect of such mortgage must be calculated at the rate of five per cent., a* 
being the legal rate where no special rate has been legally fixed, and not t he 
intermediate rate of seven |»er cent, for which the bank was entitled to con
tract.

In Northern Crown Bank v. Great West Lumber Co., 11 D.L.R. 395, 
a bank had charged on loans more than seven per cent, the maximum 
rate of interest or discount allowed by the Bank Act. The court 
following McHugh v. Union Bank, held that the stipulation was ultra rires 
and inoperative See also McKinnon v. Leuihwaite (1914), 20 D.L.R. 220, 
in which the Court of Appeal for British Columbia disapproved of Plenderh itk 
v. Parsons, 14 O.L.R. 619, and held that the interest after maturity by way 
of liquidated damages upon a promissory note maturing prior to July 7, 
1900, not made with interest, which is to be allowed under the Bills of Ex
change Act and the Interest Act, R.8.C. (1906), c. 120, s. 2, is six per cent, 
from the date of maturity to the entry of judgment although the latter took 
place subsequent to the passing of the Interest, Act, July 7, 1900, whereby die 
legal rate was reduced from six to two per cent; the exception by that Act us 
to “liabilities” existing at the time of its passing has reference to the debt 
and not the accrued interest to that date, and the interest rate on then existing 
debts on which 6% would be allowed therefore was not reduced to five per 
cent, even as to interest to be computed from and after July 7, 1900. Sec 
also Canadian Northern Investment Co. v. Cameron (Alta.), 32 D.L.R. 54, 
reversed 38 D.L.R. 428; Stubbs v. Reliance Mortgage Co. (Man.), 32 D.I .R. 
57, annotated, reversed 38 D.L.R. 435, also annotated.

The section does not authorize the charging of compound intoresi at 
7%. Where the bank makes a discount or an advance for a specified time, 
it may deduct the interest in advance. In other cases, where there is an 
overdraft, and payments are made, interest should be reckoned up to the date
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of each payment, and the sum paid should be applied to the discharge of the Annotation.
interest in the first place and any surplus that may remain to the discharge
of so much of the principal. The fact that the customer has month by month
confirmed the statements contained in the pass book does not amount to a
ratification of or acquiescence in a charge of romixiund interest. Montgomery
v. Ryan (1907), 16 O.L.R. 75, C.A., Maclaren, J.A., at p. 102; cf. Clute, J.,
at p. 88.

If the debtor volumtarily pays the excess of interest over 7% as, e.g., 
by giving his cheque to the bank for such excess as shewn by the bank’s 
monthly statement, he cannot recover back the excess and is not entitled 
in an action by the bank to have the amount of the excess so paid applied on 
account of the principal or on account of the interest calculated at 7% only.
Canadian Hank of Commerce v. McDonald, supra; Bank of B.N.A. v. Bossuyt,
8uirrti\ Quinlan v. Cordon, supra] Hutton v. Federal Bank (1883), 9 P.R. (Ont.), 
at p. 581. The dictum of Pagnuelo, J., in Banque de St. Hyacinthe v. Sarrazin 
supra, to the effect that the prohibition of the Act is one “of public order,” 
and that, therefore, a person who has paid to a bank interest in excess of the 
rate fixed by the Act, may recover back the excess, was not necessary to the 
decision of the case. In that case the excess of interest was retained by the 
bank, but was not in any other sense paid by the debtor. In McHugh v.
Union Bank of Canada, 10 D.L.R. 502, 11913] A.C. 299, 316, it was held that 
the borrower must be taken to have known that the bank had no right to 
stipulate for and no power to recover interest at a higher rate than 7%, 
but that when he voluntarily assented to a settlement of accounts which was 
equivalent to payment of interest at a higher rate, he had no right to recover 
back any excess which he had thus voluntarily paid.

It has been held that a third party, e.g., an execution creditor of the debtor, 
is not entitled to compel the bank to account for interest charged by it in 
excess of 7%. Benallack v. Bank of B.N.A., 1905, judgment of the Territorial 
Court of the Yukon Territory (cf. 36 Can. 8.C.U. 120), as explained in Ritchie 
v. Canadian Bank of Commerce (1905), 1 W.L.R. 499, at 501.

A hank may also receive and retain, in addition to the discount, the 
collection or agency charges authorized by secs. 93 and 94.

In Royal Canadian Bank v. Shaw (1871), 21 U.C.C.P. 455, it was held, 
under a similar section, that on a note Waring no rate of interest on its face 
and discounted at 8%, the bank could charge only 6% (which was then the 
rate of interest where no rate was fixed by agreement or law), notwithstanding 
a provision of the bank’s charter permitting it to chitrge the same rate after 
maturity that it had charged on discounting the note.

If a negotiable instrument or other document provides for payment of 
interest at a given rate and there is no unequivocal stipulation that in the 
event of default in payment interest shall be paid after maturity at the same 
rate or at some other named rate, then the rate mentioned is payable only 
during the currency of the instrument. An agreement to pay interest at a 
given rate u|x>n the principal “until paid” or “until such principal money and 
interest shall be fully paid and satisfied” means merely that interest is to be 
paid at such rate until the day fixed for payment, and not that it is to be paid 
nt the same rate after maturity. St. John v. Rykert (1884), 10 Can. 8.C.R.
278; Viajdc's Ijoan and Deposit Co. v. Grant (1890), 18 Can. 8.C.R. 262.

After maturity interest is payable not qua interest under the contract 
but qua damages for the wrongful detention of the money, and the rate payable
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in the absence of an unequivocal stipulation to the contrary is 6% (if the 
liability as to interest, PlenderUüh v. Pâmons (1907), 14 O.L.R. 619, accrued 
on or after the 7th of July, 1900, otherwise 0%.) C/., however, the opinion 
expressed in Powell v. Pec* (1888), 15 A.R. (Ont.), 138, at 147, that the rate 
stipulated for during the currency of the agreement may, primé faci<, he 
adopted as the reasonable rate of interest payable by way of damages for 
detention. As shewing the leaning of the courts towards construing an 
agreement as one providing only for payment ad diem and not for payment 
post diem, see Biggs v. Freehold Loan and Savings Co. (1900), 31 Can. S.O.ll. 
13, reversing 26 A.R. (Ont.) 232.

BELANGER ?. THE KING.
Exchequer Court of Canada, Audette, J. June £8, 1917.

Expropriation (II C—16)—Beach—Harbour or Quebec—Validity or 
grant—Compensation—Value—Public lands.

The right to alienate part of the public domain by the King of France 
has always been recognised even subsequent to the Edict of Moulin.- A 
title to certain beach lots, in Quebec, founded on a grant from Louis 
XIV. is perfectly good and valid, and cannot be attacked by the Crown. 
Furthermore, such lands do not form part of the Harbour of Qucbc- 

2. In estimating compensation for the expropriation of land by the 
Crown, the value of the property for expropriation purposes cannot be 
taken as a basis; the value of the property to the owner, not to the party 
expropriating it, is to be considered.

Petition of right to recover compensation for the expropriation 
of land by the Crown.

G. G. Stuart, K.C., A. Marchand, K.C., and Alleyn Touch* nau, 
K.C., for suppliant ; A. Bernier, K.C., and V. de Billy, for respond
ent.

Audette, J.:—The suppliant, by his petition of right, seeks to 
recover the sum of $800,085.65, as compensation for the value of 
certain lands expropriated from him by the Crown, on January 13, 
1913, for the purposes of a public work of Canada, namely, for the 
construction, maintenance and repair of the Harbour of Quebec, 
and the improvement of navigation in the River St. Charles, at 
Quebec.

The lands taken are composed of two different lots, to wit : Of 
part of lot 513, containing an area of 295,652 square feet, and the 
whole of lot 560, containing an area of 1,863,599 sq. ft., making a 
total of 2,159,251 sq. ft., for which the suppliant claims $800.0S.").65 , 
—namely, 50c. a sq. ft. for lot 513 and 35c. a sq. ft. for lot 560.

The Crown denies the suppliant’s title and makes no offer in 
money by its statement in defence; but declares that, if the sup
pliant prove? title, a reasonable sum, ascertained under the pro-
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visions of the Expropriation Act, should be paid him for the value 
of such land and damages. The respondent further contends, 
inttr alia, that the original title from the Crown never transferred 
the property in question to the predecessor in title of the suppliant 
and that the lands in question form still part of the public domain. 
Furthermore, the Crown avers by the statement of defence that 
these beach lots form part of the Qucliec Harbour, and that as 
such they are vested in His Majesty in the right of the Dominion 
of Canada.

Upon reading in the statement of defence an allegation con
tending that the lands in question formed part of the Crown lands 
of the Province of Quebec, 1 made an order directing that a copy 
of the pleadings herein be served upon the Attorney-General of 
the Province of Quebec, to allow him to intervene in the present 
case, if he saw fit. The pleadings were served, and the Attorney- 
General of the Province of Quebec did not intervene or ask to lie 
added a party to the present proceedings.

The original titles of concession of the lands in question go 
buck to one of the first French regimes of our colony.

The first title consists in letters-patent issued on March 10, 
1026, by Henri de Levy, Duc de V'antadour, Lieutenant-General 
de Sa Majesté le Roi de France au Gouvernement de Languedoc, 
Vice-Roy de la Nouvelle France, whereby the following piece of 
land, called Seigneurie de Notre Dame des Anges, was granted to 
the Jesuits, via:—

La quantité de quatre lieues de terre tirant vers les montagnes de l’ouest 
ou environ, seitues partye sur la riviere St-Charles, partye sur le grand fleuve 
St-Laurent, d’une part bornées de la riviere nomme Ste-Marie, qui se de- 
charge duns le susdid grand fleuve de St-Laurent, et de l’autre part, en mon
tant la riviere St-Charles, du second ruisseau qui est au-dessus de la petite 
riviere dite communément Lairet, lesquels ruisseaux et la dite petite rivière 
Lairet, so perdent dans la dite riviere St-Charles : item nous leur avons donne et 
donnons comme une pointe de terre avec tous les bois et prairies et tou/es autres 
choses contenues dans la dite pointe scittuee, vis-a-vis de la dite riviere Lairet, 
de l'autre cote de la riviere St-Charles, montant vers les Peres Recollets d’un 
coete et de l’autre coûte descendant dans le grano fleuve.

Subsequently thereto, by an Edict of the King of France, all 
concessions made were revoked, with the object of transferring all 
such titles in La Compagnie de la Nouvelle-France. On January 
15, 1G37, however, la Compagnie de la Nouvelle-France granted
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to the Jesuits the lands above described, confirming thereby t lie 
first grant of the Due of Vantadour, including “les bois, pm, 
lees, etc."

In compliance with an Ordonnance of January 12, 1652, with 
respect to “la confection d’un papier terrier contenant le dénombre
ment des terres mouvantes, tant en fief qu’en roture," Monsieur 
de Lauzon, conseiller ordinaire du Roy en ses conseils d'Etat et 
prive, Gouverneur et Lieutenant-General pour sa Majesté en la 
Nouvelle-France, ctendue du fleuve St.-Laurent, did on January 
17, 1652, again grant and confirm the previous grants of the land» 
in question, “mesme les prei la mer couvre et découvre a chaque 
maree.”

Then under a Royal Edit et Ordonnance, lining an Arre t du 
Conseil d’etat du Roi, bearing date at St. Germain en-Lave, 
May 12, 1678, the King of France, Louis XIV., granted total 
amortissement of the lands referred to in the above grants, with I he 
object of removing any doubt as to the title granted the Jesuits by 
the Duc de Vantadour, la Compagnie de la Nouvelle-France and 
le Sieur de Lauson. This deed of amortissement, which was reuis- 
tered at Quebec, on the last day of October, 1679, also mention» 
in the description of the lands, “les pres que la mer couvre et dr 
couvre a chaque maree.”

Now, it is contended by the respondent that all of these grants 
did not divest the Crown of its ownership in these foreshores and 
lieds of navigable rivers which form part of the public domain, and 
which cannot lie alienated. And counsel at bar for the respondent 
rests his contention upon l'Ordonnance de Moulin, of February, 
1566, by Charles IX., which is to be found in the Recueil d’edits 
at Ordonnances Royaux, by Néron et Girard, at p. 1999, whereby 
it is forbidden to alienate the public domain, except under the cir
cumstances therein mentioned, and the present case docs not come 
within such exception.

There can be no doubt that this doctrine has been the baas 
and foundation of the old public law in France. It was sup
ported by the authors, and maintained by the courts down to the 
time of the Revolution, when the law governing the public domain 
was subjected to material modification. However, the old doc
trine was followed by the Code Napoleon, art. 538, which after
ward found its way in our art. 400, C.C. P.Q. This law, however,
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was necessarily subject to flexible modifications, under the unlim
ited ] low ers of the King.

Then it must be said that a number of Edita et Ordonannces 
passed subsequent to the Ordonnance de Moulin, were cited by 
Mr. Smith, of counsel for the suppliant, whereby parts of the 
public domain were allowed to be sold and alienated, and in some 
of these the grant goes so far as to say that it thereby derogates to 
that effect, as much as need be, from all the laws, ordonnances et 
coutumes to the contrary.

And this right to alienate part of the public domain by the 
King of Trance has always been recognised by the courts of France, 
even subsequent to the Edit de Moulins: Merlin. Questions de 
droit, vol. 7, Vo. Rivage de la mer. Edits et Ordonnances, vol. 3,
р. 122. Pieces et Documents relatifs a la Tenure Seigneuriale, 
vol. IL, pp. 126, 128, 567.

Authorities have also been cited by the suppliant to the effect 
that this right has been recognized in France since the Revolution: 
Sirey (Pcrodique) 1841, I, p. 260. Dalloz, vo. Domaine Public, 
29, 30. Dalloz, vo. Organization Maritime, 751.

And after the cession many laws were passed in Canada recog
nizing the validity of the grants made before 1760: 47 tieo. III.,
с. 12; 4 Geo. IV., e. 17.

After the Revolution, the authors assert that all these con
cessions liecame null under the provision of a law of l’Assemblee 
Nationale Constituante of 1789, which aliolished all these grants. 
These grants were then abolished by a new law because they were 
considered good legal grants, until such new law would decide to 
the contrary. But all French legislation of 1789; in fact, all legis
lation since 1760, when Canada passed under the British flag, have 
no effect in Canada, not any more than the Code Napoleon has.

It is, indeed, a somewhat strange proposition for the Crown to 
take in denying the power of the King of France at the time the 
grant was made. No one, says Mr. Migneault (Droit Civil 
Canadien, vol. 9, p. 195) would dream of contesting the original 
title of concessions and it is the ancientness of these titles which 
dispensed them from registration.

However, to properly appreciate the grants in question, and 
more especially the last one, which covers them all, and is under 
the signature and seal of the great King Louis XIV., one must go
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back to that heroic period. It was the period of great and lofty 
politics, and when justice resided in the acts of the Prince, mid 
where there was no other justice than the Prince’s justice. The 
King at that time was all power. He could one day legislate by 
such Edit and Ordonnance as he saw fit, and the following day lie 
could, at his pleasure, derogate therefrom by another Edit and 
Ordonnance. He was the source and foundation of power; and, 
indeed, well he knew he was possessed of this absolute power, 
when the famous words, said to have fallen from his lips, wire 
pronounced by him, “L’Etat, c'est moi." He did then mark, as 
if with the engraver's tool, upon the table of the laws of Ftaiuv, 
the very character of his power. The monarchy existing in 
France in the 17th century was a royal monarchy and not a 
seignorial monarchy, and the monarchs wielded sovereign pow it, 
independent of les états de la nation : Furgole 10.

Even if the will of the King of France, either by special grant 
or by general edicts, did clash with the edicts of his predecessori- un 
the throne, there was no way to reproach him from a legal stand
point, whilst he might perhaps be criticized from a political \ i"w. 
The King was the sovereign master of the kingdom in an absolute 
and unlimited monarchy. Parliament during his reign even 
became nothing but a court of justice, losing its right of reiimn- 
ttrance.

The Seignorial Court created under 18 Viet., c. 3, whose great 
weight and authority, to which an almost authoritative Bam lion 
has been given by statute, commanding also the highest respect 
by reason of the composition of the tribunal, have passed upon the 
very point in question, recognizing the validity of thé seigmuial 
titles from the King of France. Answering the 27th question sub
mitted to them, that court answered it as follows, to wit:—

3. Quant aux droita dee seigneurs sur les groves dee fleuves et ri\ ni 
navigables; dans ceux de ces fleuves et rivières qui étaient sujets au flux et 
reflux de la mer, eea droits, sur l'espace couvert et découvert par les nn-nea 
résultaient d’une octroi exprès dans leurs titres; et, sans un tel octroi, « ' ren
daient jusqu’à la ligne de haute marec seulement.

4. Les seigneurs avaient le droit de percevoir des profits des loin et 
ventes sur les mutations des grevés situées entre haute et basse marec mit le 
fleuve St-Laurent, ou dans les autres rivières navigables, lors qu'ayanl 'Irost 
a eea grevés par leurs titres, ainsi qu'il a etc dit, ils les avaient concede, h, et 
ce, dans les inemes cas, ou ces profita seraient accrus sur d'autres ventes 
(See Seignorial Court Decisions, p. 69a).
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Then the Act of Commutation granted to the suppliant or his 
predecessor in title, together with the receipts for the reins and 
eeignurial dues, or of their commuted capital, have recognized his 
right of ownership and made his title incommutable. See 3 Geo. 
IV., c. 110 (Imp.), secs. 31 & 32-8 Viet., c. 42; and R.S.Q. (1909), 
7277, 7278, 7282.

These lands which had been granted to the Jesuits and which 
still belonged to the Jesuits in 1800 were then confiscated by the 
British Crown.

Then in 1838 the administration of the Jesuits’ Estates was 
confided to Commissioner Stewart, but this commissioner had 
nothing to do with the lands which had already left the hands of
the Jesuits.

Moreover, the Jesuits’ Estates, under art. 1587 of the R.S.Q. 
(1909), have been declared to be in the control of the Department 
of lands and Forests. Therefore, the original title has been 
recognized, and all grants, deeds and titles given by the Depart
ment, or those acting under it, must be considered good and valid.

See also Journals of the Legislative Assembly, 1824-25, Appen
dix “Y."

Comm. Stewart has granted and sold some of the land from 
the Jesuits' Estate to the Hotel-Dieu, who in turn sold to the 
suppliant or his predecessor in title.

I hereby find, following the decision of the Seignorial Court, 
and for the reasons above mentioned, that the original grant from 
Louis XIV., as well as the other three primordial grants, con
stitute a good title with full force and effect. And 1 further find 
that all titles, deeds or grants made by Commissioner Stewart, 
who was invested with full power, are also good and effective titles, 
and more especially after the Crown has taken the rents and 
revenues derived from such grants, waiving thereby the formality 
of the deed. Peterson v. The Queen, 2 Can. Ex. 67.

Then with the object of removing all doubts, the statute of 
6 Geo. V., c. 17, passed in 1916, with retroactive effect, has posi
tively declared that the Crown has the right and power to alienate 
the lieds and banks of navigable rivers and lakes, the bed of the 
sen. the sea-shore and land reclaimed from the sea, comprised 
within the said territory and forming part of the public domain. 
f*ee also Commre. Havre Quebec v. Turyeon and Attorney-General
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P.Q., decided June 24, 1910—unreported. This Act removes all 
doubt, if any could exist, and makes it clear that all pre\ ioue 
grants, whatever may have been the system of government, are 
good and have full force and effect.

Only a few words need be said with respect to the contention 
that these lands formed part of the Harbour of Quebec, and thus 
became vested in His Majesty, as representing the Dominion of 
Canada. By s. 2 of 22 Viet., c. 32, an Act to provide for the 
Improvement and Management of the Harbour of Quebec, the 
lands forming part of the Jesuits’ Estates are excluded from the 
harbour. By the same Act, the rights of all the riparian proprii t ors 
are further duly saved and recognized. See also 62-63 Viet., <. 34, 
s. 6, sub-s. A to sub-s. 2 thereof, whereby acquired right h are 
saved and acknowledged. Therefore, the lands in question do not 
form part of the Harbour of Quebec.

Having disposed of the two great objections raised against the 
suppliant’s title, it becomes unnecessary to enter here into the 
long catena of title-deeds under which the suppliant claims It 
will be sufficient to find the suppliant has proven his title, and is 
entitled to recover the value of the land expropriated from him.

Coming now to the quest ion of compensation, a sun man- 
review of the evidence on the question of value becomes of interest.

On behalf of the suppliant the following witnesses were heard 
upon the question of value: C. E. Taschereau, Edmond Gimux, 
Joseph Collier, Malcolm J. Mooney and Eugene Lamontagne.

C. E. Taschereau: This witness prefaces his valuation by 
citing a number of sales, at Limoilou, at figures ranging from W 
cents to $2.27, but of small biulding lots varying in size from 40 
and 30 feet by 60 feet. He also cites a number of other -ales, 
mostly on terra firma, but with the exception of lot 514, thesi sales 
are more or less apposite. He relies, however, on the sale of lot 
514, at 23 cents, to the government in June, 1914. He further 
cites sales on the Quebec side of the River St. Charles, and after 
stating that the lands in question may be used for wharves, ware
houses, etc., he values, on January 13, 1913, lot 513 at 35 cento 
and lot 560 at 30 cents a square foot, making a total sum of S(K)2,- 
557.90. Lot 560 is a vacant lot, without wharf, upon which there 
was no commercial activity. Filling would be necessary un lot 
513 before it could be used for building purposes. He considers
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that the public work now being constructed has enhanced the value 
of this property ever since the works have been decided.

Edmond Giroux, between 1911 and 1912, held for 6 months an 
option on lot 514, at 22lA cents, for the Canadian Northern. How
ever, the option was not exercised, and he says he would have 
recommended to renew it at 24 cents and at even 30 cents.

He values lots 513 and 560 in January, 1913, at 25 to 30 rents 
a square foot. He contends that of lot 513 about one-third or 
one-half is land and the balance foreshore; and that of lot 560, 
one-third is land and two-thirds are covered by ordinary tides— 
but that in the usual monthly high tides the whole of lot 560 is 
covered by water.

He places a value on the shore of Honore Lortie at one to one 
and a half cents, the price paid by Dussault & Turgeon.

Joseph Collier states that with the development of the 
St. Charles River these lots 513 and 560 will acquire a great value. 
He considers the front part, the water front, of more value than 
the rear part of the lot, and values lot 513, for 300 feet in depth 
from the water front, at 60 cents and the back at 25 cents. Lot 
5041 the front part for 300 ft., at 45 cents and the track or balance 
at 2(1 cents. That would represent 1597,600 for the two lots. He 
took into consideration that the river would Ire dug, and that the 

I depth erf the river would be increased.
Malcolm J. Mooney contends that the land in question would 

I lie useful for the development of wharves, shipping, pulp and iron 
industry, and values lot 513 at 40 cents a foot, and lot 560 at 30 

I cents.
Eugene Lamontagne states that this property could be used for 

I industrial purposes, lumber business, mill and railway yard, and 
I values lots 513 and 560 at 30 and 35 cents a square foot.

Tin- suppliant has also produced a number of deeds of sales of 
I building lots by the Quelrec Land Co., and witness Lefebvre was 
I also heard in respect of the several options obtained in connection 
I with lot No. 514, which was finally bought by the government at 
123 cents. It is true the government did purchase this lot 514, in 
IJune, 1914, at 23 cents a foot; but under such circumstances that 
I that will take that transaction out of the ordinary course of busi- 
I ness, and prevent one using it as a criterion. Indeed, as will appear 
|partly by the evidence of witness Lefebvre and by the case now 
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pending on appeal to the Supreme Court of Canada from this 
court, it having become known that 514 was required by the 
Crown, speculators got hold of it—option after option, linking 
into one another, and even under fictitious names, were executed, 
with the object of inflating the price of this lot 514. The Crown, 
through its officers under the circumstances, did not wish to allow 
the property to pass into other hands, went over to the owners, 
bought the property in face of this skein of options, and undertook 
to indemnify the owners in case they would be troubled by the 
parties to whom they had consented these options—as it will 
appear from the deed filed of record as ex. No. 78. Visionary [ 
wealth at the expense of the Crown was in that transaction seen, 
but not realised; but the Crown’s hand was then forced and the | 
property had to be bought at these high figures.

The suppliant, as will appear by his testimony and ex. N, ha! 
paid the sum of 118,165.32 for these two lots 513 and 560 with 
still the sum of 14,200 unpaid, as representing the capital of the 
rent due the Community of the Hotel-Dieu. He has receivnl in 
revenues from these two lots since January 18, 1901, the sum of 
$1,224.25, of which $924.50 was from lot 560, but with $200 dill 
outstanding, and $299.75 from lot 513. The revenues from 
lot 560 were pasturage and from lot 513 from the rent of a -mall 
building, with no new erection or improvement, and the taxes 
amounted to more than the revenues.

On behalf of the Crown, the following witnesses were heard on | 
the question of value: J. Arthur LaRue, Joseph G. Couture, 
H. Octave Roy, and Joseph A. Dumontier.

J. A. LaRue says that to his knowledge lot 560 was never made 
any use of for 20 to 25 years; that it is not advantageous and has 
not much value. He says lot 513 is of more value because it is 
smaller and of easier access. At the time of the expropriation, 
these properties had not much value, but for the purpose of public 
utility he values lot 513 at 16 cts. a sq. ft. and lot 560 at 10 rte. i 
sq. ft. Of lot 560 about one-fifth is land, which he values ut 30 
cts. a sq. ft., and the balance, which is beach property, he value! 
at 5 cts. a foot. Of lot 513, one-third is solid ground, which he 
values at 35 cts., and the balance he values at 6 cts. He cites the 
Nesbitt sale on October 14, 1912, being parts of lots 515, 546, ami 
694, with stone and brick buildings erected thereon, at 20 cts. i
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foot, including buildings. In September, 1912, Lortie sold to 
Park St. Charles lot 586, fronting on Beauport road, at 8^$ cts. 
He mentioned a number of other sales, but the most apposite is 
the Nesbitt property.

I ait 560 is entirely submerged in high tides.
Joseph G. Couture values lot 513 at 9 to 10 cts. and lot 560 at 

10 cts. For a very long time these lands were idle and unoccu
pied. He says lot 513 is not worth anything for building purposes. 
Property divided into building lots has gone up, but not industrial 
properties.

J. H. Octave Roy values 513 at 15 cts. and 560 at 10 cts. He 
sold the Nesbitt property, composed of between 150,000 to 160,000 
ft.,with stone buildings of two or three storeys, large building— 
comprising a large brick chimney for factory—and one other brick 
building, near the Beauport road, for $30,000.

Joseph A. Dumontier values 513 at 15 to 18 cts. and 560 at 10 
to 15 cts.—citing the sale of Dussault & Turgeon, of February 29, 
19011. fur lots 583 and 582, comprising a beach lot of 67 arpents— 

| ex. L.
From the evidence of witness Decary, the Superintendent 

Engineer of the Public Works Department for Quebec, it appears 
there are titles at Quebec of 25 to 26 ft., and that a tide 18 ft. will 
entirely submerge the two lots in question. The locks or dams 
are being built on 560.

The lands in question were acquired by the suppliant for the 
I sum of $18,165.32, and were practically yielding no revenue, save 

the renting of one house on lot 513, and pasture on lot 560. These 
lots lie in the estuary of the river St. Charles, and are nothing 
but a stretch of muddy soil upon which, in the case of 560, some 
marine grass grows, upon which cattle may feed; but the land is 
entirely covered by water at high tide, and the lot has been prac
tically b Uc and no use has been made of it for years and years. 
Wharves may be built upon the same, as wharves may be built in 
fields, but it has no access to deep water, except to the height of 
the water brought in by the tide. Lot No. 513 is impracticable 
for btultling purposes. It is a beach lot. Retaining walls and 
fillings would have to be resorted to. Some of the witnesses con- 

I teml that lot 560 might be used as a railway yard. Is it, indeed,
I conceivable that a railway could afford to spend thousands and
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thousands of dollars in building wharves for a railway yard. v. lien 
other property is available inland? Some of the witnesses weir 
candid enough to say they thought the property had very little 
value, but it might have value for public purposes and asses- d it 
on that Irasis. In other words, that the property was of very little 
value to the owner, but might be of some good value to a party 
expropriating for public purposes or for a scheme like the pri se* 
works. However, it is now settled law that in assessing i inn- 
pensation for property taken under compulsory powers, it i- not 
proper to consider as part of the market value to the owner uch 
value as the land taken may have to the party expropriating w lien 
viewed as an integral part of the proposed work or undertaking. 
But the proper basis for compensation is the amount for which 
such land could have been sold, had the present scheme carried 
on by the Crown not been in evidence, but with the possibility 
that the Crown or some company or person might obtain those 
powers and carry on their scheme. And, in the present instance 
who, outside of the Crown, should undertake such colossal w orks? 
Cedart Rapids Co. v. Lacoste, [1914] A.C. 569, 16 D.L.H. 1118; 
Sidney v. North Eastern R. Co., [1914] 3 K.B. 629, 641.

The scheme must be eliminated, notwithstanding work- had 
been started, subject, however, to what has just been said. Cram 
v. City of Fraserville, [1917] A.C. 187, 34 D.L.R. 211.

When parliament gives compulsory powers and provider I hat 
compensation shall be made to the person from whom property is 
tak. n, for the loss he sustains, it is intended that he shall lie com
pensated to the extent of his loss; and his loss shall be tested by 
what was the value of the property to him, not by what will be its 
value to the person acquiring it. Stebbing v. Metropolitan /.nord 
of Works, L.R. 6 Q.B. 37, 42.

The question is not what the party who takes the land will 
gain by taking it, but what the person from whom it is taken will 
lose by having it taken from him. Sidney v. North Eastern R. Co, 
[1914] 3 K.B. 629.

The policy of the Expropriation Act is to enable the court to 
compensate the owner; but not to penalise or oppress the expro
priating party. The court must guard against fostering «il
lation in expropriation matters, and must not encourag. the 
making of extravagant claims, and more especially must yiiaid
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against tieing carried away by the subtle arguments of real estate C*W- 
speculators or expert wi messes and thus render the execution of Ex. C. 
publie works impossible or prohibitive. While the owner must be Bilanoib 
amply compensated in that he is no poorer after the expropriation, Tbi ^
it is no reason to charge the public exchequer with exorbitant com- -----
pensai ion built upon imaginary or speculative basis. titan, l.

These remarks, I must confess, are provoked by the extrava
gant amount of the claim of the suppliant, namely, the sum of 
$800,085.65, for a property which has cost him, a few years before, 
the sum of 118,165.37, as above set forth—and more especially 
when the property has been idle for years and years, and the 
public work in question herein is but the only thing which will 
give it any value. But since the suppliant’s property is required 
for the erection and building of this public work, he cannot derive 
any additional value to his property on its account, because if the 
property is not taken, the public work will not be built.

I need not here repeat the observations made in the case of 
Raymond v. Tlui King, 29 D.L.R. 574, 16 Can. Ex. 1, and in the 
ease of The King v. Hearn, 16 Can. Ex. 146 (reversed in 55 Can.
8.C.R. 562), in respect of the law which should govern in assessing 
compensation, but they equally apply in this case.

The transaction that presents the most similarity to the 
present property is that of lot 583, which changed hands at a very 
low figure only a few years ago, as shewn by the evidence. And 
when assessing the compensation of such a large area of land, as 
in the present case, it must be borne in mind that a lesser price 
should be paid than where a small piece of land is expropriated. '
What similarity, indeed, could there be between the sale of this 
present property compared to the sale of building lots of 60 by 
30 ft., upon which some of the witnesses have based their valua
tion?

Vnder all the circumstances of the case, I will bracket the two 
lots together and will allow an average price of ten (10c.) cents a 
sq. ft. for the same, making the total sum of 1215,925.40; and in 
fixing such compensation, although remaining within the evidence 
adduced, I feel I am perhaps allowing too high an amount for a 
property composed of waste flats and beach entirely covered with 
water at high tides, which a few years ago cost in round figures 
$18,000 and which had been for years practically unproductive
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and has been a charge upon the owner, the taxes being larger than 
the revenues, and but for the public work in question would liave 
very likely remained idle for years to come. While the owner 
cannot share in the benefits derived from the development of this 
public work, such development has given rise to a market bringing 
forth a purchaser. And this compensation also appears to me 
too large when 1 consider the low figures at which the 67 arpente 
of beach and fiats on lot 583 were sold only a few years before1 the 
expropriation.

In the days when the lumber trade was flourishing at Qucl*c, 
the property would have been of some advantage, but since the 
disappearance of this industry there was no market for it. And 
had not the question of this public work been mooted, no such 
price could be paid, because there would have been no market it 
all for this class of property.

To this sum of 1215,925.10 will be added the usual 10r„ for 
compulsory taking, the land having obviously been taken against 
the will of the owner, making in all the sum of $237,517.61.

Therefore, there will be judgment, as follows, to wit:—(1) The 
lands expropriated herein are declared vested in the Crown us of 
January 13, 1913. (2) The compensation for the land so taken 
and for all damages whatsoever, if any, resulting from the expro
priation, is hereby fixed at the sum of $237,517.61, with ini crest 
thereon from January 13, 1913, to the date hereof. (3) The sup
pliant is entitled to recover the said sum of $237,517.61, with 
interest as above mentioned, upon giving to the Crown a good and 
satisfactory title free from all hypothecs, mortgages, ground rents 
and all incumbrances whatsoever. Failing the suppliant to dis
charge the ground rents, the capital of the same may be discharged 
by the Crown out of the compensation moneys and the balance 
thereof paid over to the suppliant. (4) The suppliant is also 
entitled to the costs of the action.

Judgment accordingly.
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THE KING T. LAWVÉE.

Svvrcmt Court o] Canada. Fitzpatrick, C.J., and David, Idington, Anglin and 
Brodeur, JJ. May 7, 1918.

Expropriation (| III C—140)—Fixing compensation—Generosity—Ten 
PER CENT. ALLOWANCE.

Generosity is not an element which should enter into the arbitrator's 
or judge’s consideration, when fixing the compensation to be allowed for 
compulsory purchase.

An additional allowance of 10 per cent, of the award for the compulsory 
inking will not be allowed where the circumstances which justify such 
allowance do not exist.

Appeal from the judgment of the Exchequer Court of Canada, 
awarding, in expropriation proceedings taken by appellant, for the 
value of land expropriated, the sum of $47,080, being $39,800 for 
398.000sq.ft.,$3,000for two buildings on the property and $4,280, 
being 10% for compulsory taking. The Supreme Court of Canada, 
allowing the present appeal, reduced the amount to $34,840. 
Davies, J., was of opinion to reduce it to $22,900 and Idington, J., 
to $29,540.

Amyot, for appellant ; Belleau, K.C., and St. Laurent., K.C., for 
respondent.

Kitepatrick, CJ.:—I agree in the conclusion reached by 
Brodeur, J., and would allow the appeal in part with costs. Cross
appeal dismissed with costs.

Davies, J..—This is an appeal from the judgment of Audette, 
J., of the Exchequer Court fixing the compensation to be allowed 
for a certain property of the respondent situate at Lauson in the 
District of Quebec expropriated by the Crown.

The area of the land expropriated was 398,000 sq. ft. and the 
compensation fixed by the judge was 10 cents a sq. ft. There 
were two buildings on the property for which $3,000 was allowed. 
In all therefore $42,800 was allowed for the land and buildings 
and to this the judge added the sum of $4,280, being 10% for 
compulsory taking.

The appellant did not challenge the $3,000 allowed for the 
buildings or the interest allowance made. The sole questions were 
as to the allowance per foot to be made for the land and the 10% 
for the compulsory purchase.

The judge upon reviewing some of the evidence as to value 
concludes that:—

Under all the circumstances of the case, taking into consideiation that 
a large area is expropriated, a fair and generous market price for the same
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would be shout 8 to 10 cents afoot, and to make it very generous com pen* . i ion 
I will make it 10 cents a foot.

In appellant's factum and in counsel’s argument at bar five 
cents was submitted as the price which should be allowed.

Counsel for the respondent pressed certain offers which, it «as 
stated in evidence by the defendant Larivée, had been mad, to 
him of $100,000 and other sums for the land expropriated.

But the judge made no reference to these alleged offers evidently 
not considering them boni fide. Only one of the three parties who 
were said to have made offers was called as a witness (Lagucnx), 
and his offer, if made at all, was after the expropriation had l ien 
made. From the report of the stoppage by the judge of the de
fendant’s cross-examination, it was evident that he had concluded 
that the defendant’s evidence, considering his age and infirmé ies, 
should not be accepted on the question of these offers. It appeared 
that if the other offers were made at all it was after the project 
of the dock had been determined on and its location fixed. Assum
ing their bona fi des, they were mere speculative offers as to the 
compensation which might be allowed and not evidence at all of 
what, apart from the project of the dry dock, the market valu,' of 
the land would be worth.

After considering all the facts, and evidence called to our atten
tion, I have reached the conclusion that the offer of the appellent 
of 5 cts. a sq. ft. is a very reasonable and fair one and that the 
compensation allowed of 10 cents should be reduced accordingly.

I cannot see any grounds for allowing in a case such as this the 
10% for compulsory purchase. The reasons which prevail und 
justify this 10% in many cases do not exist here and I would 
disallow this item.

Before concluding, I would again protest against “generosii y" 
being an element entering into the arbitrator’s or judge’s con
sideration when fixing the compensation to be allowed for com
pulsory purchase. I am quite unable to find how much the judge 
added to the market value of the land taken in this case for gener
osity. He says a fair and generous market price would be about 
8 to 10 cts. a foot and to make it “very generous compensate n” 
he would make it 10 cents. I would respectfully submit that the 
market value of the property to the owner when taken is the true 
test of the compensation to be allowed excluding any advantage
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due to the carrying out of the scheme for which the property is 
compulsorily acquired.

The element of generosity is not one which should enter into 
consideration in determining the compensation. If allowed, it 
would simply mean the addition to the market value of the land 
such sum as the arbitrator or judge might in the goodness of his 
heart think it desirable to add, and penalising the party expro
priating to that amount.

I would allow the appeal with costs, and reduce the com
pensation to 5 cts. a sq. ft. disallowing the 10% for compulsory 
purchase and confirming the judgment as to the value (13,000) 
to be allowed for the house.

Idinoton, J.î—The respondent bought some land in Lauson 
in 1897 at sheriff’s sale for 31,475, and in 1902 sold a lot thereout, 
of irregular shape, at a price which stated in argument, and not 
denied, would amount to 2cts. a sq. ft.

The remainder of the land so bought by respondent , which it 
is agreed by the parties amounts to 398,000 sq. ft., was expro
priated in January, 1913, and the judgment of the Exchequer 
Court has awarded him therefor 147,880 including an estimated 
value for buildings of 33,000.

Deducting that estimate for buildings leaves 342,880 for the 
bare land.

I assume that the sheriff’s sale may have been at a sacrifice 
price yet an award that gives the respondent who paid it 32 times 
as much for market price at the end of 16 years is startling.

1 assume that the price of 2>$ eta. a ft. for that sold in 1902 
must be taken as the market value at that time. I cannot agree 
that the stipulation to build a good house was of such a character 
as to render the price named an untrustworthy guide to the value. 
Men buy land to build houses upon. And the purchaser in that 
instance had long and easy terms of payment with interest at 6% 
per annum.

It is alleged by respondent, however, that the sale had been 
bargained for 2 years before.

If 1 am right in assuming that price to have been the market 
value in 1902, or 1900, as alleged, then this award can only be 
maintained as correct by finding that such property in Lauson had, 
within 11 years, or 13 if the bargain was made 2 years earlier,
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more than quadruplet! in market value. It was a town of000 
population anti, like many such, practically stationary, as Mr. 
Charlantl admits, but yet had increased to 4,000 during that lime 
It had long hail an important industry in the shipbuilding end 
repairing line. We are not told how many hands «■ployed. 
Respondents factum modestly says a considerable numls r of 
workmen arc employed there. Another old industry is that of
manufacture of trunks and boxes. A more recent establish... .
of the same kind is mentioned. These seem to tell all there is of 
sufficient importance to lie called large or substantial industries.

The evidence of actual market value at the time of the expro
priation is unusually unsatisfactory.

It seems almost impossible to get witnesses testifying to valut* 
as of a given slate when speaking three or four years aftet the 
given date, and when there has been in the meantime some great 
impulse given to the apparent progress of a town and hence » 
sudden rise in values, to bear in mind exactly what i.c wanted and 
distinguish accurately Icetween past and present values. Kvw 
when the right question is put an ambiguous answer is given lev 
one leading witness herein.

The respondent's witnesses in this case as a group limUr 
furnish an exemplary exception to the truth of these gc neral 
observations. I am not surprised, therefore, to find that the trial 
judge has not accepted their opinions as his guide.

They have, Ix-sicle* their mere opinions, given a great icianr 
illustrations of transactions which, unfortunately, for one r. -usm 
or another, can hardly assist us much in determining by com
parison the market value of the property in question. And -omr 
of these the judge seems to assume might help to arrive- at the- 
truth.

I desire to test the matter hy using the respondent’s price for 
what he sold and another sale licside it.

Resides the port of the property sold by the respondent tlct-fr 
is one other transaction directly tccaring upon the earlier value of 
that in question and that is a sale of lots in an adjoining plot. 
No. 6, said by Mr. Charland to be of substantially as gixccl valor 
as that now in question. It took place in 1905 anti was » -ale of 
29 lota at l.cent per sq. ft.

Two slight difficulties arise in the way of possibly making too
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much use of this. One is that the quality of the land is said by 
n»|sindent to he inferior to that in question and that it has not 
the same advantage for needed drainage. The other is that the 
transaction was 8 years prior to this expropriation.

Yet, making all due allowance for the alleged difference in 
want of drainage facility, I think it is a fair index that property 
there had not increased since respondent’s sale already mentioned, 
and of the value of property immediately I reside that now in 
question.

As a matter of common knowledge we know, or ought to know, 
that property in towns such as described and presenting no greater 
rate of increase than shewn, does not quadruple in value within 11
years.

V|sin the advent of some great project likely to double the 
population very shortly, there may be found such rapid rises 
within very brief perioils. But these exceptional cases can all 
la1 verified by clear and convincing testimony and the causes 
therefor explained. The extent to which these causes in any cases 
may have operated are also susceptible of lucid explanation.

We have no such evidence offered in this case. That presented 
of est minted value of the pro|)erty in question has lieen so extra
vagant that the trial judge seems to have discarded it entirely. 
1 think he was right in doing so.

1 cannot accept the theory that such properties as in question 
had quadrupled in value in Uiuion within 11 years. Much less 
can 1 accept opinion evidence which would require in some of the 
estimates put forward a rise in values based on such slow progress 
in the town that it would imply an advance in values of 15 to 30 
fold in 11 years, or even 13 years. It rather seems to me that 
witnesses forget the actual foumlations of real market values and 
the increase thereof.

At all events I cannot, in the absence of any I letter reasons 
than those given, accept such estimates, involving such rise in 
values as I have just pointed out.

There is also the municipal assessment for the property in 
question which was *2,100 for years 1900-1008 and 1910, then 
raised, in 1012, to *2,400, and after the expropriation was raised 
to *0,000.

Assuming that it did not comply with the law ami did not
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represent actual values, yet there is little doubt in my mind 1st 
that it would be approximately on the same low level through ut 
the town. If I am right in that, curiously enough Mr. Lagw ux 
gives a piece of evidence that when applied destroys his high 
estimate. It is this: He tells of buying a property valued liy 
the assessor at $2,000, and selling part for $3,000. And then s;iys 
he would not give what is left for $5,000. Assuming from tlu'se 
figures the reasonable deduction that the witness does not drnw, 
but I do, that 4 times the assessed value is what might be expei led 
for the property, and apply that to the assessments of this prop rty 
now in question, would fix the value of it at about $9,600.

And yet we are asked to maintain a valuation of $42,800 lor 
land alone and houses at $3,000 and add 10% for the cruel taking 
of it.

I really cannot believe that the assessor for so many yearn 
assessed this property, of such an attractive character as Mr St. 
Laurent so well and ably painted it to us, at one-twentieth part 
of its value, and then, when he raised it, only added, at the dawn 
of better days, $300.

But when those better days had come he could yet find it 
worth only $6,000.

The respondent was one of those men whom nothing could 
change after he had made up his mind not to sell, and hence some 
could well afford to practice the joke of offering him $10(1 HO) 
knowing he would refuse it.

I notice they did not venture to lay down the gold less a year's 
discount and give the respondent a fair chance, or succeed in in
ducing the judge to accept the words as representing a sim-ere 
reality.

In argument, counsel for appellant pointed out that the "rial 
judge had made an error regarding the price of some larger -nies, 
and thus, in effect, misdirected himself. 1 assume that v uld 
have been denied if incorrect, and I think it quite possibh the 
error of calculation may have led to error in the judgment.

Another test of the intrinsic worth of the property ami the 
demands for more house room, is the fact that the houses were 
used only in summer, although appellant says one of them had 
double windows and was fit to live in during winter.

The trial judge has not accepted the views of any set of "it*
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nesiw and haa come to hi» judgment from a survey of the general 
evidence in the case.

f ollowing the same lines, I cannot accept his conclusions as to 
the value of the land, and would cut the allowance for latter down 
to one-half what has been allowed therefor, including such adili- 
tion,al iM-reentage as he has added to value he finds, and reduce the 
amount of the judgment to *26,540.

I would therefore allow the appeal with costs, and dismiss the 
cross-appeal with costs.

Anglin, J.:—I concur with Brodeur, J.
Brodruh, J.:—This is an appeal from a judgment of the 

Exchequer Court awarding a sum of *47,080 for the expropriation 
of land la-longing to the respondent, which the government needed 
for the construction of a dry dock at Lauion.

This land comprises 398,000 ft. and the court lielow valued it 
at 10 eta. a foot. The court awarded in addition 10% for eom- 
pulsory taking and *3,000 for the buildings erected upon the land. 
There is no difficulty as to this last item. It is admitted that the 
sum of $3,000 represents the value of these buildings.

The respondent Larivée is not satisfied with the amount award
ed for the value of the land itself, and by cross-appeal he claims 
50 etc. a foot instead of 10 cts. awarded to him.

This land is of great extent and was bought by the respondent 
several years ago for a very moderate sum. It is indisputable 
that there has since been an increase in the value of the property 
in tin- place. The evidence shews that large blocks of land in 
the vicinity were sold to lie subdivided into building lots. The 
respondent has proved that these building lots were then sold up 
to 17 cts. a foot, but the judge of the court below, I lielieve with 
reason, has not been willing to accept this price for sulslivided 
lots in order to establish the market value of the respondent’s 
property. This is what he says:—

A number of sales were referred to in the course of the trial, and deeds 
in n-siss-t of a number of these sales were she» filed of record.

M iih a few exceptions, most of the sales have reference to small building 
lots which sales represent no similarity to the piece of land in question in this 
cas.' w hich is composed of 368,000 sq. ft., and therefore would lie a very 
misleading guide to follow.

However, from the evidence of promoters and real estate men heard sa 
wit mews, it a pi wars that large farms were bought, at I-auson. not long before 
the cxpro)iriation, at three cents and four to five cents a foot when buying
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a large area; and, after paeaing through the usual proeeaa of promotion by 
aale and resale to syndicates and companies at very large figures, comp ml 
with the original purchase price, these lands were afterwards placed upon i he 
market and sold as small building tots at 14 to 17 cents a foot and perl >|« 
more. It is not rational to use as apposite the value of these building i->'s, 
but it is the original sale for a large area that really offers similarity with the 
present case, and helps to reconcile and bridge the gap between the opinion 
evidence adduced by the plaintiff and the defendant respectively.

In these circumstances I believe that these sales en bloc tire a 
better guide for determining the value of the respondent's prop rty 
than the sale of subdivided lots.

On the other hand, the Crown has itself offered a price greater 
than that paid for the farms but lees than that paid for the sub
divided lots.

The judge of the court below has had the advantage of hem mg 
the witnesses and he says:—

A fair and generous market price for the same would be about 8 to 10 
cents a foot, and to make a very generous compensation I will make it ten 
cents a foot.

I understand by this extract from his judgment that the -mil 
of 8 cte. a foot would lie a reasonable indemnity. I cannot, for im
part, accept the principle that these indemnities should be h.-wtl 
upon great generosity. Therefore, I consider that we should 
reduce the compensation awarded to 8 cts. a foot.

I am of opinion that we should also refuse the 10% additional 
given by the court below.

The respondent received only the sum of 8285 a year as revenue 
from this property and should consider himself fortunate to receive 
a capital sum of 834,840 which he could easily invest in war loan» 
or otherwise so as to receive a revenue of nearly 82,000 a year, t hat 
is to say nearly seven times more than what he gets to-day.

There is some question of offers of 8100,000 made to the 
respondent for his land. One of these offers was made by the 
witness Lagueux; another by a man named Légare; and the last 
by a man named Couillard.

Lagueux, in his evidence, tells that he made this offer in May, 
1913, that is to say, after the expropriation. As to the offers of 
Couillard and Légare they are presented by the respondent him
self. Now the evidence of the latter, who is an old man, was 
deemed so unsatisfactory that the judge was obliged to stop the 
cross-examination. Not much importance, therefore, can be
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attached to it. As to Couillard’s offer it is indisputable that it 
was made after the expropriation.

For all these reasons, the appeal should be maintained with 
ts in this court and the respondent should receive as indemnity 

for hi< land 131,840, for his buildings *3,000, total, $34,840.
The cross-appeal should lie dismissed with costa.

Appeal allowed; cross-appeal dismissed.

PROUSE V. CANADIAN NORTHERN R. Co.
Manitoba Court of Appeal, Cameron, Happait and Fullerton, JJ.A.

July 8, 18/8.

Railways (I II D—70)—Animals killed by—Farm crossing—Swing 
gai es—-Maintenance op—Railway Act.

Section 296 of the Railway Act provides that “no person who* horses 
. are killed or injured by any train shall have any right of action 

agiunst any company in respect of such horses ... * being killed or 
injured, if the same were so killed or injured by reason of any person 
(a) for whose use any farm croeeing is furnished failing to keep the gates 
si each side of the railway closed when not in use." This section is no 
defence to an action for damages if the gates when creeled would not 
ss ilia, and the hinges and fastenings have not been maintained as required 
bv s. 254 and have become useless, 

like Annotations 32 D.L.R. 397; 33 D.L.R. 423.)

Appeal by defendant from a County Court judgment, in an 
action for damages for animals killed on defendant's railway. 
Affirmed.

f>. //. Clark, K.C., for appellant; <7. H. ColdweU, K.C., for 
respondent.

The judgment of the court was delivered by 
Ft llerton, J.A.:—This is an appeal by the defendant from 

the judgment of Barrett, County Court Judge, in favour of the 
plaintiff for the sum of *475 damages for the loss of 4 horses killed 
on the defendant's railway on the night of March 4, 1916.

The horses were kept in a yard on the plaintiff’s farm which 
was enclosed by a barbed wire fence. During the winter of 1915- 
1911) there was a very heavy fall of snow. A bank of snow had 
forme d inside the yard, which at one point extended over the 
fence.

On the night of March 4, 1916, the horses escaped from the 
yard by walking over the snow-bank. They followed a private 
road across the plaintiff’s farm until they came to the gate in the 
railway fence, passed through the gate, which was open, crossed
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the railway to a road allowance, and after travelling a considei <Me 
distance along the road allowance, returned to the railwn at 
another point, where they were killed by a train.

8. 294 of the Railway Act, c. 37, R.8.C. 1906, sub-s. 4 provides 
that:—

Where any horses ... at large, whether upon a highway or not, 
get upon the property of the company and are killed or injured by a i rain, 
the owner of any such animal so killed or injured shall, except in the awe 
otherwise provided for by the next following section, be entitled to m over 
the amount of such loss or injury against the company in any action in 
any court of competent jurisdiction, unless the company establish) .- i hat 
such animal got at large through the negligence or wilful act or omission of 
the owner or his agent, or of the custodian of such animal or his agent.

The trial judge has found as a fact that the defendant lias 
failed to establish that the horses in question “got at ! «rge 
through the negligence or wilful act or omission” of the plaintiff 
within the meaning of the last quoted section.

I think the evidence fully warrants the finding he has mink*.
Mr. Clark, for the appellant, relied on s. 295 as a complete 

answer to the action. That section provides that :—
No |wreon whose horses ... are killed or injured by any train shall 

have any right of action against any company in respect of such I Mimes 
. . . being so killed or injured, if the same were so killed or injurvl by 
reason of any person (a) for whose use any farm crossing is furnished t illing 
to keep the gates at each side of the railway dosed, when not in use.

In Atkin v. C.P.R. Co., 18 Man. L.R. 617, it was held that if a 
gate at a farm crossing of a railway was left open by the person 
for whose use the crossing was provided or any of his servants or 
by a stranger or by any person other than an employee of the 
company, the company was relieved by s. 295 from the liability 
imposed by sub-s. 4 of s. 294 to compensate the owner for 11 .• loss 
of an animal at large without his negligence or wilful act or omt--ion 
getting upon the railway track through such gate and being killed 
by a train.

Mr. Coldwell, who appeared for the respondent, contends that 
a. 295 had no application to the facts established here became the 
company had failed to furnish and maintain the gate requital by 
the statute, and that until it had fulfilled its statutory duty in 
that respect the duty imposed on the owner to keep such gate 
closed did not arise.

8. 254 of the Railway Act provides that:—
The company shall erect and maintain upon the railway :—
(o) fences of a minimum height of four feet six inches on each hide of 

the railway.
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(b) swinging gates in such fences at farm crossings of the minimum height 
afon said, with proper hinges and fastenings.

The trial judge has made the following findings as to the 
condition of the gate:—
. . . the evidence establishes I think beyond question that the gate at
the private crossing was at the time the horses went through, and had been 
for a long time prior, out of re|>air. It was badly hung. The posts were 
only ordinary fence poets instead of the usual gate poets. The posts were not 
braced. The fasteners could not be used and it would not sw ing.

The plaintiff says that when the gate was first put then- it 
would not swing, and that the only way to ojierute it was to lift 
it up and drag it around.

The last time plaintiff saw it before the accident was on January 
7, when he closed it and fastened it with wire. When he examined 
it after the accident it was off its hinges and lying in the snow.

In my opinion, the gate erected by the defendant was not a 
“swing” gate within the meaning of the statute.

The fastenings, even if “proper fastenings” within the meaning 
of the statute when first placed on the gate, had not been “main
tained” and had become useless.

In McMichael v. G.T.R., 12 O.R. 547, it was held that where 
the fastenings were not properly made, the owner was not obliged 
to keep the gate shut.

1 think that, before the company can take advantage of s. 295 
it mud erect and maintain the gate, with proper hinges ami, 
fastenings, required by the statute.

1 would dismiss the appeal with costs.
A ppeal dismissed.

GAGNON v. LEMAY.

Sujirenie Court of Canada, Fitzpatrick. C.J., and Davies, Idington, Duff and 
Anglin, JJ. March 11, 1918.

Vendor and purchase* (| I E—28)—Stipulation in deed—Failure to
PAY PURCHASE MONEY—VENDORS RIGHT TO CHOOSE HETWEEN 
ItKHClHSlON OR PERFORMANCE.

A stipulation in a deed of sale or promise of sale of land that if the 
buyer fails to make any payment in capital or interest at the specified 
dates such deed shall become null and void ipso facto without mise en 
demeure, is exclusively in the interest of the vendor, who has the right on 
default to choose between rescission or performance of the contract.

Appeal from the judgment of the Court of King’s Bench, 
app al side, 27 Que. K.B. 59, confirming the jmlgment of the 
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Superior Court, District of Montreal, anil maintaining the plain* 
tiff’s action with costs. Affirmed.

On June 14, 1010, a deed comprising promise of salt wai 
passed I*4ween the parties, by which the appellant leased to tlie 
respondent for a term of 10 years from May 1, 1911, a certain 
lot of land. As a comlition of said deed, the respondent n , 
to himself the faculty to buy and the appellant Itound him- If to 
sell that lot for the priée of *1,000 per acre, payable *5,000 on the 
date of the deed of sale to be passed and the balance *2,01*1 per 
year.

On July 2, 1914, a deed of transfer was passed between the 
parties by which the rcs|iondcnt retroceded to the appellant all 
his rights liclongiiig to him in virtue of the alwivc deed of pmiirj* 
of sale, in consideration of the payment of a sum of *00,000. The 
sum was payable *2,000 cash, *13,000 on July 17, 1914, *5,mill ta 
July 2, 1915, and *5,000 per year, with interest of 6% per unmim.

Tlie appellant paid to the respondent *2,000 cash am! the 
payment of *13,000 due on July 17, 1914; but failed to pay the 
instalment of *5,000 due on July 2,1915, and *2,700 for inti n -t.

Antonio Perrault, K.C., and J. W. Jalbert, for appellant; 
Robert Taschereau, K.C., for respondent.

Fitzpatrick, C.J.:—In this case, the appellant, in June 1910, 
leased to the respondent a piece of property for 10 years with i 
promise of sale; the purchase price was fixed at *30,000. In July. 
1914, the same property was reconvoyed by the respondent to 
the appellant for the sum of *60,000, payable *2,000 in ca-li and 
the balance in instalments, on account of which the respemlent 
received *15,000. The appellant having failed to pay the differ
ence of *45,000, this action was brought to recover a lurtlin 
instalment due on the purclinse price.

The ap|K-llant denies all liability on the ground that the prom
ise of sale sued on contains a stipulation in these words

If Mr. Gagnon fails to make the firet payment of 113,000 or hi olhs 
payment of interest and capital the present conveyance will be \ "id i/w 
facto without mise en demeure ana the agreement of sale shall revive in lavni* 
of Mr. Lemay in full force. Lemay will look after the payment ui 12,1101 
above mentioned aa h.-ing payable in caah aa well ae every auhaeti.... I pay
ment, in eaae Gagnon allows himself to be in arrears for more than to dan 
for any sum ol capital or interest coming due and this without mise rn . mom

The question to be decided is: What is the legal effect of the
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stipulation? There can. I think, be no doubt that of the whole 
contract it may be said:—

Tin1 jHirliis have expresely stipulated that they intend to make a contraet 
for lent, hut in law it follows from elauaes in the deed, tliat it corresponde to 
the min met of sale of which the spécial feature, the transfer of the imiperty,
ban been mdixed.

S. 1888,1, 87; D. 90, 1, 57; D. 91,1, 271.
The :i|)|K‘llnnt contt'iuls Mint the stipulation in question is a 

resolutive mm lit ion whieh, when accomplished, effects of right 
the dissolution of the eontraet ; and tliat the words used evidence 
the iiitint ion tliat it was to ofarate for the lienefit of I sit It parties, 
thi the other hand, the respondent submits that this is a special 
stipulation to the effect that the deed of sale is voiilable but only 
ul his, the vendor’s, option, if the purchase price or any |sirtiim 
of it is lint paid at the tîntes fixed, that is the lex committoria of 
the Homan law.

1 am inclined to hold that the peculiar form in wltich the 
stipulation is expressed reveals an intention on the part of Itoth 
the contracting parties to make a special agreement, the effect of 
which would I s' in ease the purchaser failed in his engagements to 
put Isitli |unties back in the jtosition in whieh they were at the 
date of the eontraet, the appellant purchaser forfeiting, however, 
all pax mi nts made on account up to the date of the breach.

The differences between the Quebec Civil (’ode and the Code 
Napoleon must he home in mind when considering the effect of 
this fontract. (Compare articles 153(1 C.C., 1088 C.C., 1005 C.C., 
with 1184 C.N. and 1054 C.N.) Under the Quêtas1 law the seller 
of an immovable cannot demand a dissolution of the sale of the 
immovable by reason of the failure of the buyer to pay the pur
chase price, unless there is a stipulation to that effect. A lex 
eownsixsorie is never presumed. The rule of the French law is 
to the mntrary.

It must also be home in mind that, accenting to Pothier, 
Vente, vol. 3, No. 459, a lex commitsoria tloes not entitle the 
vendor, in the absence of express stipulation, to rescind ipso jure. 
He can only bring an action to have the eontraet declared void 
and, until judgment is given in such action, the buyer may still 
save his juisition by tendering the money, notwithatanding that 
the term lixed for payment has elapsed. In a word, if the condition 
falls through the money not being paid by the date fixed, the eon-
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tract does not Irecome t'pso facto void, but the vendor has the 
option of rescinding it. The reason why the vendor has the 
option of rescinding or adopting the contract is obvious. If the 
contract became t'pso facto void on non-payment of the pun luee 
money, it would always be in the power of the purchaser In wills 
holding it to rescind the sale from the moment of its conclusion 
and so to throw on the vendor the loss which would result from 
accidental destruction or damage occurring after delivery. If thr 
condition is resolutive, the purchaser becomes owner of the prop
erty by deliver)-. He has all the ordinary rights of an owm i ami 
the loss falls on him if the property perishes before the coin lit»» 
is fulfilled. And in either case, whether the stipulation in >|ues. 
tion is a lex commitnoria or a resolutive condition, in the al«mt 
of special agreement to the contrary, the avoidance of the contract 
entitles the purehaser to recover I tack any portion of the pun-ha» 
money if it has been paid, subject always to claims for damage, 
revenues, etc. But here the contract does not say that the -ale is 
voidable at the purchaser's option, the stipulation is that if the 
respondent fails to make any of his payments "le présent transfect 
sera nul t'pso facto," the sale eeases to exist on the happening if the 
condition and then it provides against loss by the vendor The 
promise of sale in his favour revives anti the purchaser (I agîtes 
forfeits all payments made on account of his purchase, Ilôt KSI.

I must confess tliat the language of the stipulation conveys to 
my mind the impression that the parties must have intern Ini to 
make a special agreement to meet the very special conilitiiw 
under which this agreement was entered into and pro-1 mint 
results entirely ttifferent from those which would follow from ■ 
lex commiseoria. Vide Beudant, “Effets de la Vente,” jrp. 114 
and 197.

But as all the judges below and my colleagues her.- h»n 
reached a different conclusion, I submit to their better judgment. 

Vide Pothier, vol. 3, No. 473.
Davies, J.t—I would dismiss this appeal with costs.
Idinoton, J..—The intention of the parties, so far as i nn he 

gathered from the contracts in question must govern. And the 
neat, though by no means simple, point raised herein is whrdieror 
not the nullification of the last contract between the par t ies as 
therein provided was intended to be dependent on the will of the 
vendor alone or on the will of either seeking to terminate it.
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1 cannot by elaboration help any one for the case as presented 
in the judgments below and in argument here has been considered 
from every point of view.

1 niwl only nay that if the appellant had in truth the rather 
ini|m>liahle purpose in view of procuring the unusual right of a 
vendee to terminate the contract after he had paid one-fourth of 
the price, he would have been well advised in having had it ex
pressed in less ambiguous language.

Tl«' jwint made by Cross J., that the obvious right of the 
respondent to sue, within the 30 days specified for the vendee to 
save his rights, after default, in rather a formidable Irarrier in the 
way of ei mat ruing the contract an appellant desires.

I admit the suggestions made in the appellant's factum in 
reply thereto are very plausible and worthy the consideration I 
haxe given them, but do not carry the question far enough or 
indcial lieyond the region of ambiguity which stands in appellant's 

I way.
It is not a case where authority ran help us much, for the 

meaning of one contract is rarely helped by a decision upon another 
though only varying slightly from the one which has lieen decided. 
In truth it is not the law tmt the fact which troubles us herein.

I think the ajipeal should be dismissed with costs.
Durr, J.:—I think the appeal should lie dismissed with costs.
Anglin, J.—I am of the opinion that this appeal should be 

dismissed for the reasons assigned by the Chief Justice of the Court 
of King’s Bench. The fact, as pointed out by that learned judge, 
that art. 1536 of the Civil Code of Quebec makes a provision 
directly contrary to that of art. 1654 of the Code Napoléon, 
materially lessens, if it does not destroy, the value in Queliec of 
the French authorities cited in hie very able argument and factum 
by II. Perrault. A construction of the clause on which the pur
chaser (appellant) relies that would enable him to terminate hie 
contractual obligations by making default in fulfilling them could 
he justified only by terms admitting of no other interpretation.

The clause in question, if we omit from it the terms "ipeo facto, 
mm mine m demeure" is the ordinary “pacle eommieeoire" of the 
French law, of which Casault, J., in Price v. Teener, 15 Que. L.R. 
216, said, at pp. 218-19-—
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“ Le pacte commissoire ” says Aubry & Ran, vol. 4. par. 302, p. 82. "in a 
clause by which the parties agree that the contract may be void if one « r the 
other of the parties does not fulfil the obligations imposed upon him.”

The mere stipulation in the deed of sale of its avoidance on failure of 
payment is not in our law that of a pacte commmoire which lacks tl<. per
fection of that of the Roman law, will result in the nullity of the sale. With 
us it imports only the right to judicially demand its nullity. The Civil 
Code, art. 1536, makes of this pacte a condition of the demand for nullity 
in the sale of immoveables.

In the old law this condition of nullity was silent and the nullity which 
it authorized to attain had to be judicially claimed. This still exists in the 
sale of immoveables, but for that of immoveables the Civil Code has put an 
end to the tacit nullity and makes it definite on failure of payment on a 
special stipulation which is, as I have said, the pacte commmoin. The 
latter leaves the sale in existence until in an action the judgment has pro
nounced its nullity which can only be claimed by the vendor.

The law as thus stated has been recognized in Brisson v. 
Plourde, 1. Rev. de Jur. 95, by the Court of King’s Bench; in 
Picard v. Renaud, 17 Que. S.C. 353, by the Court of Review 
(Taschereau, Cimon and Archibald, JJ.) ; in the judgment of 
Demers, J., in Halcro v. Gray, 33 D.L.R. 140, 50 Que. S.C. 350, 
affirmed by the Court of Review; and in Pépin v. Saiiijme, 
35 D.L.R. 715, 51 Que. S.C. 207. It may perhaps be noted that 
in the two latter cases the term sans mise en demeure occurred in 
the condition, but not the term ipso facto.

Under such a stipulation containing neither of these terms, 
where, as here, the contract is silent as to the place of payment, 
the debt is “quérable” and not “portable” (art. 1152 C.C.j it is 
necessary that the debtor should be put in default (mise en dam ure) 
by a demand of payment at his abode, and the right of resrission 
can only be asserted by judicial proceedings. The clause is 
regarded merely as an expression (rendered necessary by art. 
1536 C.C. in the case of contracts for the sale of immoveables) of 
a condition implied in other contracts by art. 1065 C.C., and as 
having the like effect, 7 R.L. (N.8.) 471 et seq. The selle, alone 
can invoke it. It is a privilege or right of which he is at liberty 
to take advantage or not; and, until dissolution of the contract 
has been judicially declared, the debtor may avoid that run se
quence by fuh ling his obligation. Art. 1538 C.C. What then 
is the purpose and effect of inserting the terms uipso fact" ' and 
i(sans mise en demeure ”? In my opinion, the latter term is merely 
designed to dispense with the necessit y for demanding payment at
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flip debtor’s domicile. It does not alter the nature of the stipula
tion nr render it any the less a “pacte commissaire." Such was 
the view maintained in Halcro v. Cray, supra, and Pépin v. Saeig- 
nac. supra. The purpose of the term “ipso facto” is to enable the 
creditor to assert the dissolution of the contract without being 
obligix! to resort to the courts, and either immediately upon 
default, or upon the expiry of any stipulated period of grace, to 
deprive the debtor of the right to purge his default by payment 
under art. 1538 C.C. Requisite for these purposes, in accom
plishing them these provisions are given operation and effect—the 
ojicration and effeet which I think the parties must have intended. 
It is quite unnecessary, and, in my opinion, unwarranted, to attrib
ute them to the extraordinary punwse of enabling the purchaser 
tu relieve himself of his contractual obligations by making default 
in fulfilling them. They do not sufficiently, or indeed at all, 
express such an intention. They, therefore, do not cliange the 
nature of the facultative (potestative) condition in which they are 
found and make of it an absolute resolutive condition having the 
effect stated by art. 1088 C.C. It remains a provision inserted 
for tlii‘ benefit of the vendor, 7 Mignault 137. Indeed the presence 
of the term “sans mise en demeure," because of its utter inapplica
bility to the case of a purchaser asserting that by his default he has 
put an end to the contract, affords an additional reason for taking 
this view of the stipulation under consideration.

In at least two instances the courts have so construed clauses 
so nearly identical in terms with that before us that no real dis
tinction between them can be suggested. In Péloquin v. Cohen, 
28 Que. 8.C. 193, Tellier, J., held that such a clause confers the 
right of rescission on the vendor alone, and in La Compagnie 
Impériale d’immeubles v. Collerette, not reported but quoted in 
eitcnso in the factum of the respondent, Panneton, J., was of the 
same opinion. As stated by the Chief Justice of Queliec: “The 
jurisprudence of the Superior Court is almost unanimous on the 
question.”

It is, 1 think, reasonable to assume that in inserting the clause 
in question the parties to the contract now sued upon meant it to 
have the effect which had been thus given to similar clauses in the 
jurisprudence of the province. No doubt such clauses have been 
placed in many contracts of sale in the belief that they would be
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given operation and effect in accordance with these decisions. 
We have it on the authority of such an experienced judge as 
Cross, J., that “in conveyancing practice clauses such as the one 
in question have for many years been treated as giving a right of 
rescission to the seller but as not opening any right in favour of 
the buyer.”

The wisdom of not overruling judicial decisions of some years' 
standing, where numerous contracts must have been made and 
moneys paid on the footing of the law as established by them, and 
of not bre aking away from previous decisions upon the const ruc
tion of a well known document in constant use for a numb i of 
years, even in cases where, were the matter res integra, a different 
view might have prevailed, is fully recognized in the English 
system of jurisprudence. Palmer v. Johnson, 13 Q.B.D. 351, at 
354, 357, 358; Dunlop & Sons v. Balfour Williamson & Co., [1892] 
1 Q.B. 507, at 5i8. I cannot think that anything so mischievous 
as unsettling the law in regard to matters affecting rights of 
property should lie countenanced by courts administering the 
civil law. That would seem to have been the view of the Judges 
of the Court of King's Bench in the present case.

Appeal dismissal.

THE KING v. BRADBURN.

Exchequer Court of Canada, Audette, J. February t, 1916.

Expropriation (6 I C—144)—Compensation—Water lots—Valuation- 
Advantages—Set-off.

In estimating the amount of compensation upon the expropriation of 
water lots by the Crown for harbour improvement purposes, regard will 
be had to the local market value of the land, its state of improvement 
respecting water frontage, and the advantage and benefit accrued to 
the owners as a result of the undertakings, the latter of which, under s. 50 
of the Exchequer Court Act, must be considered by way of set-off.

Information for the vesting of land and compensation therefor 
in an expropriation by the Crown.

F. R. Morris, for plaintiff ; H. W. White, K.C., for defendants. 
Audette, J.:—This is an information exhibited by the 

Attorney-General of Canada, whereby it appears, inter alia, that 
certain lands, belonging to the defendants, were, under the pro
visions of the Expropriation Act, taken and expropriated for the 
purposes of a public work of Canada, namely, the improvements 
and enlargement of the harbour of Fort William, in the Province
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of Ontario, by depositing, on September 16,1913, plans and des
criptions of the lands so expropriated in the office of the Local 
Master of Titles in and for the District of Thunder Bay, Ontario, 
in which district the lands are situate.

Two pieces or parcels of land were so expropriated. One lining 
part of lot 7, concession E, Island No. 1, of the city of Fort 
William, and containing by admeasurement one and twelve one- 
hundredths (1.12) acres.

The second piece or parcel of land so expropriated is lot No. 6, 
concession E, island No. 1, of the said city of Fort William, and 
containing by admeasurement two and thirty-four one-hundredths
(2.34) acres.

The Crown, by the information, offers the sum of $3,360 in 
respect of lot No. 7, and the sum of $7,020 with respect to lot 
No. fi, making in all the sum of $10,380.

Together with the said sum of $10,380, the Crown further 
undertakes and consents that the defendants and their successors 
in title be at liberty to construct, maintain and use, upon the 
space of 25 feet lying between the line of expropriation and the 
liarlsiur line, owned by the plaintiff, such wharves, docks or piers 
as they may desire.

The Crown further undertakes to dredge to the harbour line, 
and in the event of docks or other structures being so built to the 
harbour line, to dredge forthwith clear of such docks or other 
structures as to enable vessels to approach to and along the same. 
The whole as more specially described and set forth in pars. 5 and 
6 of the said information.

The defendants at bar contend that the amounts offered by 
the Crown, in the manner above set forth, are not sufficient, and 
claim the sum of $65,000.

The defendants' title is admitted.
The several questions of law respecting the road allowance, the 

right of the riparian owners on a navigable river, have already 
beeu passed upon, in the case between the same parties, namely, 
in the case of The Kinq v. Bradhurn, 14 Can. Ex. 419, and do not 
conic up for decision in the present issues. The only question 
to be now decided is one of the quantum of the compensation to 
be paid with respect to the lands taken and the damages, if any, 
resulting from the expropriation.
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Dealing first with lot No. 6, it may be said, that taking into 
consideration the condition of the real estate market at Fort 
William at the date of the expropriation—the unimproved con. 
dit ion of the lot respecting water frontage and without any water
front on account of the road allowance, and further the mat «rial 
advantage derived from the two undertakings above mentioned, 
I have come to the conclusion that the offer, at the rate of $3,000 
an acre, for the said lot 6, is over and above the actual market 
value of the same—and specially so indeed if full effect is given tos. 
50 of the Exchequer Court Act, w hereby the advantage and Ix ncfit 
accrued to the owners of the property from the undertaking- must 
be taken into account, and consideration given to it by way of 
set-off. Therefore, the amount of $7,020 offered by the Crown for 
the 2.34 acres expropriated with respect to lot No. 6 is declared 
sufficient and adequate in respect of the land taken and for all 
damages resulting from the expropriation of the same.

Coming to lot No. 7, for which the Crown lias also offered a 
compensation at the similar rate of $3,(XX), inclusive of all damage s, 
I must say that if lot No. 6 is worth $3,000 an acre, lot No. 7 must 
necessarily be worth more, as it had already been improved by the 
dockage and frontage improvements given by previous expro
priations, and furthermore, it has been damaged by the manner 
in which the 1.12 acres have been carved out of the same, although 
the increased frontage given by the present expropriation must not 
be lost sight of. The plaintiff has taken a piece of land of irr< gular 
shape, at the expense of the frontage on the Kaministiquia Fiver.

Therefore, taking into consideration the irregular shape < -f the 
piece taken on No. 7, the advanced value derived by the defendants 
from the improved piece fronting on the McKellar River, with the 
above mentioned undertakings and the state of the marke t at the 
date of the expropriation, I have come to the conclusion that this 
piece should be assessed on a basis of $5,000—thus allowing a 
compensation that is ample and liberal under the circumstances. 
The sum of $5,600 will be allowed for the 1.12 acres expropriated 
and taken from lot No. 7.

Therefore, there will be judgment as follows, to wit: (1) The 
lands expropriated herein are declared vested in the Crow n from 
the date of the expropriation, namely, September 16, 1913; (2) 
the compensation for the lands expropriated herein is hereby fixed
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at the total sum of $12,620, with interest thereon at the rate of 
5C! from September 16, 1913, to the date hereof. The whole in 
full itisfaction for the land taken and all damages whatsoever, 
resulting from the said expropriation ; (3) the defendants are 
entitled to be paid, by the said plaintiff, the said sum of 812,620, 
with interest thereon, as above mentioned—upon giving to the 
Crown a good and sufficient title, free from all mortgages and 
encumbrances whatsoever; (4) the defendants are also entitled to 
the rights, powers and privileges conferred upon them and their 
successors in title by the two undertakings mentioned in the 
information herein; (5) the defendants are further entitled to 
the costs of the action. Judgment accordingly.

STEVENS v. MERCHANTS BANK OF CANADA.
Manitoba King’s Bench, Macdonald, J. June 16, 1918.

Banks (§ III C—35)—Officers—Liability for acts of according to 
usage—Guarantee by manager—Manager having no author
ity—Bank receiving benefit.

The officers of a bank are held out to the public as having authority to 
ne I according to the general usage of their business, and their acts, 
within the scope of such usage and of their several lines of duty, will, in 
general, bind the bank in favour of third persons who possess no other
knowledge.

A bank is liable on a guarantee given by its local manager for the 
repayment of a loan made to a customer of the bank, the loan to be used 
by the customer in assisting it in its business and reducing its indebted
ness to the bank, and being paid to the manager and by nim deposited 
to the credit of the customer, the fact that the manager had no authority 
to give such guarantee being unknown to the lender, and the bank receiv
ing a benefit from the transaction.

Action to recover moneys advanced by way of loan to the 
Winnipeg Motor Co. and alleged by the plaintiff to have been 
advanced at the request of the defendant through the defendant’s 
manager at the city of Winnipeg, and to recover a further sum 
as a bonus in consideration of the granting of the said loan.

/. Pitblado, K.C., and A. E. Hoskin, K.C., for plaintiff ; H. J. 
Symington, K.C., and H. V. Hudson, for defendants.

Mai DONALD, J.:—The facts arc these: The Winnipeg Motor 
Exchange Co. was largely indebted to the said bank, and the 
hank's manager becoming dissatisfied with the company's man
agement, and in the hope that if a new management of his choice 
could lie pmced in charge the business could be made to pay and 
the indebtedness to the bank paid off, arranged with the owners
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that they should dispose of the business; and to accomplish .is 
he agreed with and paid to the owners the sum of $5,000. Bel re 
negotiating with the then owners of the business, he arrang'd 
with two young men, Baxter and Martin, that in the event of bis 
succeeding in his negotiations with the owners that they should 
take charge of the business and run it under the name of the 
Winnipeg Motor Co., and the new business under the new name 
assumed the indebtedness of the Winnipeg Motor Exchange I u. 
together with the $5,000 paid for the business.

There was no formal agreement between the bank and the new 
firm, but the evidence leads to the conclusion that the object of 
the change was the benefit of the bank's position with res|s > t to 
the indebtedness to it, and after the debt to the bank was lii|ui- 
dated the new firm would own the business. In the meantime, 
the principal object and intent was the liquidating of the bank’s 
claim.

Baxter and Martin took control and charge of the business 
with some limitations as to their management of it with respect 
to finances connected therewith, this being to some extent under 
the control of the manager of the bank.

On October 6, 1917, more capital became necessary and 
Mr. Baxter, evidently with the knowledge and consent of the 
bank manager, applied to one Clarence C. Fields for an advance 
of $7,500 for one week. (This is material to this issue only as 
tracing the disposition of the $10,000, the subject-matter of this 
action.) Fields was advised by Baxter that the bank was inter
ested and would secure the payment of a note which the Winnipeg 
Motor Co. would give for the amount. Fields interviewe l the 
bank's manager, who confirmee! Baxter's statement. A note was 
given by the Winnipeg Motor Co. in favour of Fields, together 
with a post-dated cheque, dated October 13, 1917, for $7.500, 

made by the company in favour of C. C. Fields, initialleel by the 
bank’s manager, indicating that payment would be made on that 
elate. This cheque was not paid until October 16, the day suc
ceeding the negotiating of the loan which is the subject of this 
action.

On October 8, Baxter approached Mr. Dalgleish, a soliciter of 
this court, to see if he could arrange a loan of $10,000 for the 
Winnipeg Motor Co., and as a consequence of the convoc ation
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between them, Dalgleish interviewed the bank’s manager and 
intimated that he had a client who he thought would advance the 
amount if properly secured, and asked how it was proposed to 
secure and repay the amount. The hank’s manager then stated 
that the amount would be repaid at the rate of $2,000 per .oonth 
for 3 months and the balance at the end of 4 months, and for this 
accommodation the plaintiff was to be paid a bonus of $1,000, 
payable with the final instalment.

It was agreed that post-dated cheques (exs. 4 to 8 inc.) would 
be made by the Winnipeg Motor Co. in favour of the plaintiff, 
initialled by the bank’s manager (as in the Fields loan) to cover 
the monthly payments, and a letter (ex. 9) was also given by the 
manager, addressed to the plaintiff, in these words:—

In connection with the loan of $10,000 which we understand you are 
granting to the Winnipeg Motor Co., to be repaid at the rate of $2,000 per 
month and the balance at the end of the fourth month, we beg to notify you 
that the bank is prepared to grant the company a credit sufficiently large to 
enable them to take up these instalments as they mature, and hereby guarantee 
payment of the said loan.

The cheques and letter were delivered to the plaintiff, on the 
strength of which she issued her cheques on the defendant’s 
Bannerman Ave. branch for $7,900 and $2,100 respectively (exs. 
2 and 3) and these cheques were handed to the bank’s manager 
and endorsed with the bank’s stamp and deposited to the credit 
of the company in the ledger sheet (ex. 11).

This deposit placed the current account of the Winnipeg 
Motor Co. on October 15, 1917, in the position of having a credit 
of $15,405.71, against which the cheque of $7,500 in payment of 
the Fields loan was charged on the following day and further 
cheques were issued on the 16th and 17th October which reduced 
the credit to an amount less than the credit on October 15 prior to 
the deposit of the $10,000. Although the current account of the 
Winnipeg Motor Co. with the bank shews a credit at the opening 
of the day of October 15, 1917, the company was indebted to the 
bank in the sum of $47,278, which, by the deposit of the sum of 
$10,000, the subject-matter of this action, was reduced by that 
amount, and the manager in his report (ex. 14) to head office 
draws attention to this reduction by the notation “new capital 
invested.”

It is evident that the bank’s manager was deceiving his head 
office, jxjssibly in the hope and expectation that the business
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improve and the inevitable followed. The manager was removed 
from his charge of the Winnipeg office and under a change of 
management the agreement between the plaintiff and the retiring 
manager was repudiated by letter (ex. 16), dated November 10, 
1917, as follows:—

The letter given to you by Mr. Patterson, formerly of the Winnipeg 
branch of the Merchants Bank, dated the 15th October, 1917, in connection 
with the loan which you were apparently making to the Winnipeg Motor 
Co. for $10,000 came to the writer’s notice a few days ago, and I hasten to 
notify you on behalf of the bank that it recognizes no liability thereunder; 
that the bank has not signed the same; Mr. Patterson had no authority to 
give it, and the bank has no power in law to give guarantees.

There is no question about the loan having been made, and so 
far as the plaintiff is personally concerned, in the best faith and 
on the strength of and after the receipt of the letter (ex. 9) and 
post-dated cheques initialled by the bank’s manager.

The first of the cheques was duly presented for payment on 
November 15, 1917, but the defendant has refused to pay the 
same and has repudiated all liability for the said sum of $11,000 
and each and every part thereof, and the plaintiff brings this 
action for the recovery of the said amount.

The only defences set up which call for consideration and 
determination arc contained in paras. 15, 16 and 17 of the state
ment of defence, and are briefly:—That the writing referred to 
(ex. 9) is not the act or deed of the defendant and is not binding 
upon the defendant, not being under its corporate seal; that the 
bank’s manager was not acting in the course of his employment 
as manager of the defendant’s branch, nor on its behalf, nor 
within the scope nor apparent scope of his authority, and wits in 
fact acting without authority as the plaintiff well knew; that the 
defendant has no power to make or enter into the transaction or 
promises, agreements, representations or warranties alleged and 
set forth in the statement of claim, nor to guarantee payment to 
the plaintiff.

Mr. Symington, counsel for the bank, strongly contend' that 
the transaction is of such an unusual and peculiar charade' that 
it must have excited suspicion, and having excited suspicion, that 
the plaintiff was put on inquiry. The Winnipeg Motor Co. were
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customers of the bank to the knowledge of the plaintiff, and that 
the hank, a money lending institution, should guarantee or enter 
into an arrangement by which it would undertake to pay $1,000 
of a 1 Minus for a loan of $10,000 to one of its customers for 4 months 
is of such an irregular and questionable character that it should 
place the party contemplating entering into such a transaction 
upon inquiry, and if an inquiry had been made, the advance 
would not have been made.

The bank, it is urged, is liable for the acts of its manager only 
if acting within the scope of his authority.

The usual rules of the law of agency apply to a bank manager. If, for 
instance, he docs an act outside the apparent scope of his authority, and makes 
a representation to advance his own private ends (or what is the same thing, 
the private ends of someone other than the bank), it can in no sense be called 
the representation of the bank—in other words, it is not a representation by 
him as agent, and the bank is not affected by reason of its agent’s knowledge 
of the transaction.

Falconbridge on Banking, 2nd ed., p. 88, citing the case of Richards 
v. Bank of Nova Scotia, 26 Can. S.C.R. 381.

There is a distinction lietween that case and this. There the 
agent of the bank does an act outside of the apparent scope of his 
authority and makes a representation to the person with whom 
he arts to advance his own private ends. Besides acting as the 
manager of a bank he carried on a business for himself without 
the knowledge of the bank and was in the habit of applying to 
customers of the bank for accommodation under various pre
tences. In this instance he exhibited to one Richards an invoice 
of molasses and vainly endeavoured to persuade him to purchase 
and to accept a draft drawn upon him by his (the manager’s) 
brother in Halifax. He then said that the goods were held by 
the bank and that the bank would see that they were sold and 
would look after the draft when it became due, adding that in 
case the goods were not sold the bank would want a renewal, he 
thereupon accepted. The acceptance, it was found, was for the 
benefit of the manager’s brother in Halifax and not in any way for 
the benefit of the bank.

In Bank of Nova Scotia v. Robinson, an appeal from the decision 
of the Supreme Court of New Brunswick, 33 N.B R. 326, in a case 
arising out of the same transaction as those in the case of Richards, 
the jury found that the drafts were accepted by Robinson for the 
accommodation of the bank and that he was induced to accept by
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untrue representations of the manager. The defendant had a 
verdict which the Supreme Court of New Brunswick refused to 
set aside.

The ground of appeal, however, was because of the improper 
reception of evidence at the trial. No other ground of appeal 
being taken, the appeal was dismissed and the judgment for the 
defendant was affirmed.

The defendant lays considerable stress on the case of in He 
Southport and West Lancashire Banking Co., 1 T.L.R. 204:—

It is not within the ordinary scope of a bank manager’s authority to 
guarantee the payment of a draft, and unless such guarantee is specially 
authorized it cannot be enforced.

The above company, by its manager, gave an undert king 
to retire an acceptance of its customers, Messrs. Chadwick A Co., 
to meet a draft upon them, and the drawers required that the pay
ment should be guaranteed by a bank.

Chitty, J., held that the giving of such an undertaking was 
not within the ordinary scope of banking business, there lning 
apparently no consideration given by the customers to the bank 
for the guarantee. On appeal it was held :—

That the act was really a perfectly unauthorized act on the pari of the 
manager and it was not even communicated to the directors. It was impos
sible to say that the shareholders of the company could be made liable in such 
a case. The judgment of Chitty, J., was in every respect right.

That the act of the manager is within the scope of his authority 
is a matter of fact, the burden of proof of which is upon the plain
tiff, and as to this there is no proof, and no inference of authority 
can be drawn. The burden of proof is up m the one affirming the 
relation, and the courts generally requit he proof to be clear and 
specific: 1 A. & E. Encyc. 969. T1 i the transaction is within 
the scope of banking business must lx* proved by the plaintiff: 
3 A. & E. Encyc. 843.

It was an abnormal transaction altogether, and there was 
nothing in the position of Hunter or in the nature of his employ
ment to justify his entering into the transaction or to authorize 
him to bind the company by it.

In Re Cunningham Co. Ltd., 36 Ch. D. 532.
In Berwick v. English Joint Stock Bank, L.R. 2 Ex. 259, the 

plaintiff supplied oats to one D., a customer of the defendants' 
bank, for the purpose of enabling D. to perform a contrai t with
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the government for the supply of oats on the faith of a guarantee 
given by the defendant’s manager that on receipt of the moneys 
to lx* paid by the commissariat department to the defendants for 
1). for the price of the oats supplied to the government by D. the 
defendants would pay the plaintiff out of that money the sum 
due to him, subject only to the debt due the hank from D. D. was 
at the time so largely indebted to the bank that it was practically 
impossible that there should lie any surplus to come to the plaintiff 
after payment of the debt due the bank. But the manager con
cealed this from the plaintiff. The bank having appropriated the 
whole of the money to the payment of their own debt : Held, that 
the defendants were answerable for such false representation, 
that is, the concealment of the indebtedness of D. to the bank.

The bank in this case received a benefit through the unauthor
ized act of its manager, but with respect to the question whether 
a principal is answerable for the acts of his agent, done in the 
course of his master’s business, and for the master’s benefit, no 
sensible distinction can be drawn between the case of fraud and 
that of any other wrong if committed in the course of his service 
and for his lxmefit.

In Lloyd v. Grace, [1912] A.C. 716, at 723, Lord Halsbury 
referred to Limpus v. London General Omnibus Co. (1862), 1 H. & 
C. 526. There is no case in which a master has been held liable 
for a tort committed by a servant for the servant’s benefit where 
the act has not been done within the scope of the servant’s employ
ment or authority.

British Mutual Banking Co. v. Charnwood (1887), 18 Q.B.D.
714.

In Thorne v. Heard, [1894] 1 Ch. 599, when in the Court of 
Appeal, A. L. Smith, L.J., said, at p. 615:—

A principal cannot be sued for the fraudulent acts of his agent, even 
though the agent purported to act within the scope of his employment, if, 
when the agent committed the fraud, he did so. not in the interest of his 
principal, but in his own interest.

There is no doubt, as appears from all the authorities, that the 
principal is answerable for the act of his agent in the course of his 
master’s business and the words “and for his benefit” mean that 
is something in the master’s business.

In Story on Agency, the author states the general rule that the 
principal is liable to third persons in a civil suit for the frauds,
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deceits, concealments, misrepresentations, torts, negligent < - and 
other malfeasances or misfeasances and omissions of duty of an 
agent in the course of his employment, although the principal 
did not authorize or justify or participate in or indeed know of 
such misconduct or even if he forbade the acts or disapproved 0f 
them, but although the principal is thus liable for the torts and 
negligences of his agent, yet we are to understand the doctrine 
with its just limitations, that the tort or negligence occurs in the 
course of the agency, for the principal is not liable for the torts or 
negligences of his agent in any matters beyond the scope of the 
agency unless he has expressly authorized them to be done, or he 
has subsequently adopted them for his own use and benefit.

The expressions “acting within his authority,” “acting in the 
course of his employment,” and the expression “acting within the 
scope of his agency,” as applied to an agent, speaking broadly, 
mean one and the same thing. What is meant by these expression 
is not easy to define with exactness. To the circumstance s of a 
particular ease one may be more appropriate than the other: 
Lloyd v. Grace, supra.

Can it lx1 said that Paterson, the bank manager, was not 
acting in the course of his employment?

It is a well known fact that banks and bank managers fre
quently enter into business deals and transactions that would not 
be classified within the strict limits of banking business.

Simpson v. Dolan, 16 O.L.R. 459. A firm of dealers in fruit, whoee 
account was overdrawn at their bank, applied for further advances which 
the bank refused to make unless one D. was employed to look after the h usine», 
act as bookkeeiier, receive all produce and countersign cheques given for the 
same. D. was so employed and represented to producers of fruit that it 
was safe for them to bring their produce to the factory, and that cheque* 
given therefor countersigned by him would be paid by the bank. The plaintiff, 
relying on these representations, delivered peaches, for which he received 
the firm’s cheque countersigned by D. The bank, which at the time had 
liens on the plant and property of the firm, through D., disposed of the whole 
output of the factory, including the plaintiff’s goods and received the entire 
profit. On the cheque being presented, the bank refused payment, upon 
which this action was brought.

Held,—That the bank had such an interest in the goods delivered by the 
plaintiff as prevented the application of s. 4 of the Statute of Frauds, and 
were therefore bound by D.’s promise or representation that they would pay 
the cheque, though not made in writing.

D. was employed in the internets of the bank, and it was held 
that he had authority to give parties having produce to under-
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stand that if he countersigned cheques therefor the bank would 
I my them at once. To that extent he was the agent of the liank.

If a man in the position of D. could so bind the bank, on the 
authority of the bank’s manager, how much stronger would be 
the position and authority of the manager himself.

It is to be observed in.this case that the bank received a benefit 
from the sale of the plaintiff’s goods.

Adam v. Craig, 24 O.L.R. 490. The plaintiff sold goods to C. and 
received from C. a cheque upon a bank of which C. was a customer . . . 
The manager of the bank knew that a sale had been arranged by C. of goods 
which included the goods of the plaintiff, and that the proceeds were to be 
placed to C.’s credit in the bank, and that, without the plaintiff’s agreement 
and acquiescence, the sale arranged could not be carried through. In these 
circumstances (C.’s account in the bank being much overdrawn) the manager 
made an oral promise to the plaintiff that, upon the sale being completed 
and the purchase money placed to the credit of C., the bank would pay the 
amount of the cheque. The sale was carried out and the proceeds paid into 
the bank; and the plaintiff sued the bank and C. for the amount of the 
cheque:—

Held,—that there was a new and distinct consideration for the promise 
made by the bank manager . . . and the direct interest of and benefit 
to the bank in the property passing to their customer; and, therefore, the 
bank were bound by the manager’s promise, and were liable for the amount 
of the cheque. Here again is a benefit to the bank.

In The Ontario Bank v. McAllister, 43 Can. 8.C.R. 338, it was 
held, in view of the powers conferred by s. 81 and other sections 
of the Bank Act, that notwithstanding s. 76, s-s. 2 (a) of the Bank 
Act, which precludes a bank, either directly or indirectly, to 
engage or be engaged in any trade or business whatsoever, this 
provision does not prevent a bank from agreeing to take in pay
ment of a debt from a customer an assignment of a lease of the 
latter’s business, but the question as to the carrying on the busi
ness for a time with a view to disposing of it as a going concern at 
the earliest possible moment is commented upon but not decided.

Osler, J.A., in the Ontario Court of Appeal, Peterborough 
Hydraulic Power Co. v. McAUisie, 17 O.L.R. 145, at 162, says:—

Parliament has authorised the bank to cany on the business of banking 
and that is the only business it can engage in or carry on directly or indirectly. 
But it is in the nature of things that in such a business bad debts will from 
time to time arise, and it can hardly be supposed that the bank is shut up in 
that case to suing its debtor or taking mortgage security from him even though 
both parties may agree that the simplest and least costly way of closing out 
a hopeless account is to give the debtor an immediate release in consideration 
of a direct transfer of his property. Morse on Banks and Banking, pp. 
169, 246.
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I think that such a transaction may fairly be regarded as incidental to 
or consequential upon those things which the legislature has authorized aud 
ought not (unless expressly prohibited) to be held by judicial construction to 
be ultra vires.

It was urged that the transfer was avoided by s. 76 (2) which provides 
that except as authorized by the Act, the bank shall not, directly or indirectly, 
deal in the buying or selling or bartering of goods, wares and merchandise, 
or engage or be engaged in any trade or business whatever. This was not 
in my opinion a dealing within the meaning of the section, which is directed 
against trafficking in or carrying on the business of buying and selling goods, 
wares and merchandise, but was an isolated transaction entered into for 
a wholly different purpose, namely, the settlement of the bank’s overdue 
debt. Morse on Banks and Banking (1888), vol. 1, p. 169.

I say nothing of the carrying on of the milling business by McAllister ' 
for the bank, for, whether this was extra vires of the bank or not, it was separ
able from and not incident to the agreement for settlement.

The officers of a bank are held out to the public as having 
authority to act according to the general usage of their business, 
and their acts within the scope of such usage and of their several 
lines of duty will in general bind the bank in favour of third 
persons who possess no other knowledge: 3 A. & E. Eneyc. of 
Law 843.

If the moneys, the subject-matter of this action, were advanced 
for the purpose of assisting in carrying on the business for the 
bank and without the authority or knowledge of the bank and the 
business failed and the moneys were lost, in my opinion, such 
moneys could not be recovered back, as the manager in carrying 
on such a business was acting beyond the scope of his authority 
and in contravention of the Bank Act.

But were the moneys advanced to the bank, and was the 
business that of the bank?

Mr. Paterson, the manager, in hh examination, in speaking of 
Baxter and Martin with reference to the business, says: “They 
were there because I asked them to take it over; the bank was a 
large creditor. I asked them to go in with the intention of bene
fiting the bank’s business. They were to work out this debt for 
the bank and then they would have the business. That is, the 
understanding was that they would go in and work out the debt 
for the bank, and after the debt was worked out they would own 
the business. They were to consult me in regard to every pay
ment that was made and every step that was taken.”

The evidence, however, leads me to the conclusion that the 
business was that of Baxter and Martin from its commencement



42 DXJL] Dominion Law Reports. 181

under the name of the Winnipeg Motor Co., and it was to be 
conducted under the supervision of the manager of the bank until 
the bank’s claim was paid off, the only interest the bank had in it 
being that of a creditor.

The moneys advanced by the plaintiff were in the interests of 
the business of Baxter and Martin, with a view of assisting such 
business and benefitting the interests of the bank under the 
arrangement already set forth.

From a perusal of the authorities, I am of the opinion that, 
had the moneys been paid by the plaintiff direct to Baxter and 
Martin and the bank had received no benefit, there would be no 
liability on the part of the bank, as the manager acted beyond the 
scope of his authority, a position which the plaintiff must be held 
to have known.

The question remains, did the bank receive any benefit?
The money was paid to the bank manager and was by him 

deposited to the credit of the Winnipeg Motor Co.
The cheque of the Winnipeg Motor Co. for $7,500 in favour 

of C. C. Fields, initialled by the manager of the bank, would 
increase the indebtedness of that company to the bank, and this 
was paid out of the plaintiff’s money. Apart from this the 
indebtedness of the company to the bank on October 15, 1917, 
was reduced by the deposit of the plaintiff’s $10,000, and if the 
bank paid the money out on the cheques of the company it cannot, 
it seems to me, be heard to say that they received no benefit from 
it, if such is the case the fault is that of their manager.

The plaintiff is, in my opinion, entitled to judgment for $10,000 
with costs. Judgment for plaintiff.

THE KING v. HUDSON'S BAY Co.
Exchequer Court of Canada, Audette, J. February 10, 1916.

Expropriation (§ I C—144)—Water lots—Basis of valuation—Munici- 
pal assessment—Advantages—Wharf.

The basis or starting-point for the valuation of water lots, expropriated 
by the Crown for the pur}>08e of wharf improvements, may be had from 
a municipal assessment of the property, taking into consideration the 
higher assessable value of the land owing to its location, and the advantage 
afforded to the owners as a result of the improvements.

Information for the vesting of land and compensation therefor 
in an expropriation by the Crown.
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//. E. Kennedy and E. Hailey Fisher, for plaintiff; S. J. Hath- 
well, K.C., and H. A. Bagman, for defendant.

Audette, J.:—This is an information exhibited by the Attor
ney-General of Canada, whereby it appears, inter alia, that certain 
lands, belonging to the defendants, were taken, under the ]mr 
visions of the Expropriation Act, by His Majesty the King, for 
the purpose of a public work, namely, for an approach to a pro
posed wharf on the Pas River, by depositing on October 0, I'JH, 
a plan and description of such lands, in the office of the Registrar 
of Titles for the Land Registry District of Neepawa, in the Province 
of Manitoba, in which Land Registration District the same an 
situate.

The total area of the land taken—inclusive of the two pieces 
of land respectively described in paragraph 2 of the information— 
contains by admeasurement (0.13) thirteen one-hundredths of an 
acre.

The Crown, by the information, offers the sum of 81,000 in full 
compensation for the lands so taken, and for all damages resulting 
from the expropriation.

The defendants at bar, by their plea, as amended at the I rial, 
claim the sum of $5,500 for the lands taken and for all damages 
consequent thereto.

The defendants’ title is admitted.
By expropriating the piece of land (0.02) two-hundredths uf an 

acre—described in sub-par. (b) of par. 2 of the information, the 
access, by Larose Ave., to the defendants' property lia- liecn 
absolutely taken away, and the expropriation made in that manner 
would, indeed, have resulted in very serious damages to the de
fendants’ property. However, counsel for the Crown, acting under 
the provisions of s. 30 of the Expropriation Act, filed at trial an 
undertaking dedicating to the public for the purposes of a public 
road or highway for ever this piece of land of (0.02) two-hundredth 
of an acre. As a result of such undertaking the parcel of land 
marked “A” on plan “C” will now be used by the public and the 
defendants as a continuation of Larose Ave., leaving thus free, 
open and urtrammelled, the access to the defendant’s property by 
that avenue.

This undertaking removes entirely from the consideration of 
this case the question of damages, leaving for adjudication only 
the question of the value of the lands taken.
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On behalf of the defendants the following witnesses were 
heard:—

Auguste de Tremaudan, eliminating the question of damages, 
and the rights of wharfage, valuing the lands taken at $5,000.

Neil T. McMillan values Plot “B” at $1,925, and Plot “A” 
at $760—in all the sum of $2,685, eliminating the two elements 
above mentioned.

Under similar aspect, C. 8. Tyrrell, values Plot “B” at $1,900 
and Plot “A” at $760—making in all $2,660.

George M. Brown values the two plots at $2,500—although 
upon lieing asked by the Crown to place a value upon the land, 
his valuation for the same, as appears by ex. 6, is only $1,000. 
This witness’s mentality and judgment are obviously affected by 
the interest of the party who calls upon him for the expression of 
his opinion, a circumstance which will necessarily go to make* his 
valuation of very little use and reliability. Eliminating wharfage 
rights and damages, witness Harry C. Beatty values the two 
pieces of land at $7,000. There was some further evidence on 
behalf of the defendants with respect to the general facts of the 
case.

On l>ehalf of the Crown the following witnesses were heard:—
C. II. Anderson and David E. Brown, who placed a value upon 

the two plots at the total sum of $1,000.
Henry Elliott, the secretary of the town of Pas, states that 

the defendants’ property, containing 3.30 acres, was assessed in 
1914, at the sum of $30,000. In 1915, exclusive of buildings, the 
land was also assessed at $30,000. The original valuation of the 
assessors for that year (1915) had been $40,000, but was reduced 
by an order of the court to $30,000.

Two of the defendants’ witnesses, de Tremaudan and Beatty, 
hold substantial interests in real estate at The Pas for speculative 
purposes, and I venture to say that their valuation is based more 
on speculative value than upon the real market value. G. M. 
Brown’s testimony, for the reasons given above, must be elimi
nated. Then we remain with the disinterested evidence of both 
McMillan and Tyrrell at $2.685 and $2,660 respectively, based 
upon the market value of the property, as against the evidence of 
the Crown at $1,000.

To reconcile this conflicting evidence recourse should be had to
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the municipal assessment to l>e used only ns a basis or starting, 
point. Although such assessments are under the statute directed 
to be made at the actual value of the property (R.8.M., c. 117, 
s. 29), it must l>c taken to be so done in a conservative maimer. 
Under the municipal basis for the 3.30 acres at $30,000, the (0.13t 
thirteen one-hundredths of an acre would represent a valuation 
of about $1,181.81. Using this as a starting-point, one must con
sider that a small piece of land, carved out, ns it is in the present 
case, in an irregular shape, with the base of the triangle abutting 
on the river, the apex of the triangle where the property is worth
less, cut in that shape, would call for a larger price than the regular 
piece of land. Hence, the proper valuation of a parcel of land 
taken in that shape would be assessed at a higher figure than 
where the whole of the property or a large part thereof i< taken, 
and also at a higher figure than the municipal assessment made, 
as said before, in a conservative manner.

The defendants own the land abutting on the river, but they 
are not proprietors of the part covered by the water and have no 
right to build wharves or make any erection in the river, without 
leave from the Crown. Gillespie v. The King, 12 Can. Ex. 406.

This prospective public work, this wharf which the Crown is 
now putting up, will be of great advantage to the defendants.

Taking all these circumstances into consideration, I hereby 
assess the value of the land at the sum of $1,700, to which should 
be added 10% for the compulsory taking of the same against the 
wish of the owner, making in all the sum of $1,870.

Therefore, there will lie judgment as follows: (1) The lands 
expropriated herein are declared vested in the Crown since the 
Cth day of Octolier, 1914 ; (2) the compensation for the land taken, 
and for all damages resulting from the said expropriation, is hereby 
assessed at the sum of $1,870, w ith interest thereon at the rate of 
5% per annum, from October 6, 1914, to the date hereof; f3) the 
defendants are entitled to lie paid the said sum of $1,870, with 
interest as above mentioned, upon giving to the Crown a good and 
sufficient title, free from all mortgages and incumbrances whatso
ever; (4) the defendants arc further entitled to the rights and 
privileges mentioned in the undertaking filed at trial herein; (5) 
the defendants are further entitled to their costs.

Judgment accordingly.
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HART v. GREAT WEST SECURITIES ft TRUST CO. SASK.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and .

MuxW, //.A. J«Zv IS, 1918. Vl Al
Covenants and conditions (6 III C—35)—Party to deed not signing—

Rights and liabilities.
A party to a deed who has not executed it cannot enforce the provisions 

of the deed by action without performing or observing all the covenants 
and stipulations on his part; but, on the other hand, he is not liable to 
an action of covenant by the other party to the deed.

Appeal by defendant from the trial judgment in an action for statement, 

the purchase money due under an agreement for sale; the agree
ment having been assigned by the purchaser to the defendant 
company as collateral security, the defendant company not having 
executed the assignment. Reversed.

W. B. Willoughby, K.C., for appellant ; P. H. Gordon, for 
respondent.

Havltain, C.J.S. (dissenting) :—The only question involved Haultain, cja. 
in this appeal is, whether the plaintiff has a right of action against 
the defendant company for the purchase money due to him 
under his agreement with Creighton. The statement of claim is 
not properly framed to raise this issue, but, as the trial judge has 
disposed of the case on that point, the necessary amendments 
may lx* assumed to have been made.

The agreement for sale between Hart and Creighton provides 
that:—

Any sale, transfer or pledge of this contract or any interest on any of 
the premises herein described shall not be binding on the vendor unless the 
vendor shall consent thereto in writing hereon.
The assignment from Creighton to the defendant company con
tained a recital as follows:—

Whereas the party of the first part is desirous of assigning his interest in 
said lands to the party of the second part.

And the parties of the second part have agreed in consideration of such 
assignment accepted by the party of the third part, to give their personal 
covenant to the party of the third part to carry out and fulfill all the covenants 
and conditions in the said agreement by the party of the first part agreed to 
bo done, paid or performed.

And the party of the first part in consideration of the party of the third 
part accepting the said assignment, hath agreed that this assignment, or the 
acceptance thereof by the party of the third part, shall not in any way affect 
the rights of the party of the third part to enforce the covenants of the party 
of the first part in the said agreement contained against him or his repre- 

| eentatives.
It also contains the following clause :—

And the parties of the second part, in consideration of the party of the 
third part accepting this assignment, which acceptance may be without 
formal execution hereof by him, hereby covenant and agree to and with the 
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■aid party of the third part . . . Ruccemora and assigns to pu; the 
several sums of purchase money and interest in the said hereinhefore-ir -part 
recited agreement contained, on the days and times when the saim >hall 
become due, and to do and perform all other acts and things which the party 
of the first part in the said agreement covenanted with the party of tin third 
part to do.

This document was prepared by the defendant’s solicitor .
Some time before the consent of the plaintiff to this align

ment was obtained, Creighton, according to his evidence- at the 
trial, where he was a witness for the defendant, saw Hart and 
told him that the defendant wanted him to assign his contract 
and wanted Hart to execute the assignment. Hart on this occa
sion made no definite answer. Later on the assignment was 
mailed to Creighton by the defendant, in order that hi- might 
secure Hart’s signature to a form of consent which was endorsed 
on it. Creighton sent it out to Hart by messenger and Hart 
signed the consent.

The defendant company subsequently went into posse-non of 
the land under the assignment, and has since then been in receipt 
of the rents and profits.

There can be no doubt that the intention of the defendant 
company was to take the assignment from Creighton as collateral 
security only, and that was well understood and agree»I to by 
Creighton in spite of the form of assignment used. There is no 
covenant of indemnity, express or implied, so that, under any cir
cumstances, the facts of this case could not bring it within the 
decisions in Maloney v. Campbell, 28 Can. 8.C.R. 228, or Ilrmujh v. 
McClelland, 18 Man. L.R. 279. In both these cases the d< dsion? 
turned on the fact that there was an obligation on the part of the 
purchaser of mortgaged lands, or the assignee of a purchased 
interest, to indemnify the grantor, and that that obligation having 
been assigned to the person entitled to recover the debt, there was 
a direct right of action against the assignee.

I am of opinion, however, that the plaintiff is entitled to 
succeed for the reasons stated by the learned trial judge.

The consent of the plaintiff was essential to the validity of the 
assignment, and that consent was obtained by the defendant com
pany and for its benefit. It must lie assumed that the plaintiff 
signed the consent endorsed on the assignment on the faith of and 
in consideration of the terms of that assignment. As In dearly
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torn pointed out, the assignment was prepared by the defendant's 
solicitors, as well as the consent endorsed on it, and the consent 
Mas signed by the plaintiff at the request of Creighton, acting on 
the instructions of the defendant.

These facts bring the case, in my opinion, well within the 
principle laid down in Co. Litt. (a) 230.b. note 1 ; cited by Bayley,
J., in The King v. HoughUm-Lc-Spring, 2 B. & Aid. 375, at p. 377,
100 E.R. 403, that “a party who takes the benefit of a deed is 
bound by it, although he has not executed it.”

See also 7 Hals. 349; Smith v. Hughes, L.R. 6 Q.B. 597 at 607;
Macdonald v. Iaiw Union Insurance Co., L.R. 9 Q.B. 328, at 330;
Leake on Contracts (6th ed.), p. 94.

For these reasons, I think that the trial judge made a 
proper disposition of the case and that the appeal should lie dis
missed with eosts.

Nkwlands, J.A.:—On October 3, 1910, one Norman Dunn Newbnde, j.a. 
sold to the respondent, Hart, the north half of section 25, in 
township 9, range 17, west of the second meridian, for the sum of 
$9,600. On January 13, 1912, the respondent Hart resold the 
said lands to one Milford Creighton on crop payments for $16,800.
The vendor, Dunn, assigned his contract with the respondent 
Hart to one Archibald Bryce, who commenced proceedings under 
this contract (the same having fallen into arrear) and the appellant 
eventually purchased the interest of the said Bryce and was sub
stituted as plaintiff in the said action, an order nisi in which is 
still outstanding. Milford Creighton, wishing to raise money, 

i applied to the appellant for a loan, and the appellant agreed to 
I advance $12,000 upon an hotel in Yellow Grass, the contents of 

the hotel, certain shares in the British Columbia Life Assurance 
Co. and the interest of the said Creighton in the lands above 

j described.
The agreement for sale between the respondent and Milford 

Creighton contains the following clause:—
It is also agreed that any sale, transfer or pledge of this eontract or any 

interest therein or any of the premises herein described, shall not be binding 
| on the vendor unless the vendor shall consent thereto in writing thereon.

The assignment of this contract was prepared by the solicitors 
for the appellant, and in this the respondent Hait is described as 

I the third party. This assignment was absolute in form and con- 
Itains the following clause:—(Sec judgment of Haultain, C.J.S.)
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This assignment also contains the following clause:—(Cited in 
judgment of Haultain, C.J.8.) This assignment was presented 
to the respondent by an employee of Milford Creighton for his 
signature, the documents having l)een sent to Creighton by the 
solicitors for the appellant. The respondent duly approved of 
the assignment on December 26, 1913, by endorsement on the 
back of the same over Ids signature.

Milford Creighton fell very much in arrear both under hi# 
contract with the respondent and under the mortgage with the 
appellant and the appellant acting under the said assignment of 
Creighton’s agreement went into possession of the property and 
hired Louise Creighton, the wife of Milford Creighton, to form the 
said lands. Hiring agreement dated April 5, 1916. A new agree
ment was entered into the following year in the same form, and 
the appellant is still in possession through its employee Low 
Creighton.

The position taken by the respondent on the trial of this 
action as the basis of the appellant’s liability was that under his 
agreement with Milford Creighton on crop payments no assign
ment or pledge of the contract was valid unless the same was 
approved by the respondent in writing. An assignment absolute 
in form and containing the usual covenants on the part of the 
assignee wras presented to him by Creighton and the same was 
duly approved, although not executed by the appellant, and a 
copy left with the respondent.

The appellant has acted under its assignment ami accepted 
the benefits it confers and on this ground the respondent submits 
that, although the assignment was not executed by the appellant 
it must, nevertheless, be bound by the agreement as a w hole and 
assume the liabilities imposed by its terms.

The trial judge found for the plaintiffs.
The ground upon which counsel for the respondent claims that 

the trial judge’s judgment should be supported is the principle 
laid down by Denman, C.J., in Webb v. Spicer (1849), 13 Ad. *E. j 
(N.S.) 886, at 893, 116 E.R. 1502, at 1505:—

That a man may be bound by the covenants of a deed in wliich he is 
described as a party, though he does not execute it, if he assent to ii, and take 
a benefit under it. I

The same principle is laid down in 10 Hals. 401 :—
But where a person named in some deed, whether ns a party thereto or |
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not, has, without executing the deed, accepted some benefit thereby assured 
to him, be is obliged to give effect to all the conditions on which the benefit 
was therein expressed to be conferred; and he must therefore perform or 
observe all covenants or stipulations on his part which are contained in the 
deed and on the performance or observance of which the benefit conferred 
was meant to be conditional.

The examples given in 10 Hals, for this proposition are cases 
where the party who did not execute the deed sought to enforce it 
and it was held that in order to do so he must perform or observe 
all covenants or stipulations on his part.

In Morgan v. Pike, 14 C.B. 473, 139 E.U. 195, it was held that 
a mortgagee who has made a loan on mortgage, but has not 
executed the mortgage deed (which has been executed by the 
mortgagor only) is bound to give effect to a proviso therein con
tained for the reduction of the rate of interest on punctual pay
ment, or for allowing the loan to remain on mortgage for a cer
tain time. See also May v. Belleville, [1905] 2 Ch. G05; Dalton v. 
Fitzgerald, [1897] 1 Ch. 440, [1897] 2 Ch. 86, and Webb v. Spicer, 
alove referred to.

The principle laid down in 10 Hals. 400:—
When an indenture is expressed to be made between several parties or a 

deed poll to be made by more persons than one, and some or one only of such 
parties or iiersons execute the same, it is not the deed of any person who has 
not executed it,
is not interfered with by these decisions.

Jenkins v. Robertson, 22 L.J. Ch. 874, is an authority directly 
in point that a party who has not executed a deed is not liable in 
an action of covenant. In that case Kindcrsley, V.C., said:—

Rolx-rtson, who prepared and was a party to the deed, never executed it; 
and the question is, whether, that being an instrument not under the seal of 
Robertson, assuming that it amounts to a contract on his part to apply the 
trust-money in the manner pointed out by the deed—whether in the absence 
of Robertson's seal to the deed, his liability under it constitutes a specialty 
debt against his estate. The question in fact amounts to this—whether in 
such a case an action would lie at all against Robertson, and would be an 
action on the covenant.

Later on he says, at 877 :—
Under these circumstances, I think myself bound to determine the case 

upon principle, there being no sufficient authority either way, that the want 
of the seal of the party sought to be charged prevents it from being a specialty 
debt. In fact, if the argument of the plaintiff were to prevail, I do not see 
how it could stop short of this—that if by a deed real property were con
veyed to a |fcrson as a trustee not a party to the deed, then that person mis- 
applying the property would be bound upon specialty, though not under his 
seal at all, but under the seal of somebody else; that would be so monstrous
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that it never could be intended. My opinion, therefore, is, with reflect to 
the debt due to the plaintiff, that it is only a simple contract debt.

The effect of the cases seems to lie that a party to a deed who 
has not executed it cannot enforce the provisions of the dml by 

GreatWest action without performing or observing all the covenants and 
stipulations on his part; but, on the other hand, he is not liable 
to an action of covenant by the other party to the deed.

The appeal should therefore l>e allowed, but with an account 
as ordered by the trial judge.

It was suggested on the argument that under the circuiti tances i 
of this case the defendants would he estopped from denying that 
they had executed the assignment in question. Estoppel was 
not pleaded, nor do I think there was any change in the circum
stances which would cause the defendants to be estopped The 
plaintiff has the same remedy against Creighton as usual. The 
appellant should have the costs.

Lamont, J.A.:—The plaintiff, under an agreement of sale, sold 
the north half-35-9-17, west of the 2nd, to one M. J. Cn ghton 
for $9,000. The said Creighton assigned the agreement of sale 
and all his interest in the land to the defendants as collateral 
security for an advance of $12,000. The agreement of >.ile con
tained a clause that no transfer or pledge of the agreement or any 
interest therein or in the premises therein described should he 
binding on the vendor unless he consented thereto in writing. 
The assignment contained a clause providing that the .i-signee 
should keep and perform all the covenants and obligation- of the 
assignor Creighton. The defendant company, however, • lid not 
execute the assignment. Some time later, M. J. Creigl ion not 
meeting his obligations to the defendants, they took pos , sionof 
said land and contracted with Louise Creighton, wife of i lie said 
M. J. Creighton, to farm it; which she did during the season* of 
1916 and 1917. The plaintiff now sues the defendant- for the 
purchase-money which Creighton covenanted in the agreement of 
sale to pay.

The judge before whom the matter came gave judgment in | 
the plaintiff's favour. His reasons for so doing he set- out as 
follows:—

In 7 Hals. 349, quoting Blackburn, J., in Smith v. Hughes, L.R q.B. 597. 
at p. 607, it is stated that:—“If, whatever a man's real intention i,ay be.be 
so conducts himself that a reasonable man would believe that lie wu- assenting
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to tin* term* proposed, and the person making the offer arts upon that belief, 
the man thus conducting himself ia bound by the contract as if he hud intended 
to agree to the other party’s ternis.”

And to paraphrase the language of the same judge in Macdonald v. 
Law Union Ins. Co.} L.R. 9 Q.B. 328, at p. 330, there can be no 
ground for saying that a party can accept and adopt a contract, 
although he has not put his hand to it, and then reject some of the 
terms of it. See also 10 Hals. 401.

The authorities cited appear to conclusively establish the 
liability of the defendant company upon the covenant contained 
in this assignment, notwithstanding that the agreement has not in 
fact I teen executed by the defendant company.

With deference, 1 am of opinion that the remarks of Lord 
Blackburn quoted by the trial judge have no application. The 
basis of the liability there set out is estoppel. A man conducting 
himself so that a reasonable man would think he was assenting to 
the terms proposed is estopped from denying that he so assented. 
But a party relying upon estoppel, in a case of this kind, must 
expressly plead it. Haynes v. Wilson, 20 D.L.R. 569, 7 S.L.R. 
4 l'.1
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In the pleadings in this case it is nowhere set out that the 
defendants were estopped from saying that they were not bound 
by the terms of a document which they had not executed. Even 
had e stoppel been pleaded, I cannot see any evidence that the 
plaintiff relied upon any conduct on the part of the defendants, or 
that he in any way altered his position to his prejudice by any
thing «lone by the defendants. The plaintiff retained every 
remedy for enforcing the purchase-money which Creighton had 
agreed to pay which he had prior to his assenting to the assign
ment. At the trial, the plaintiff did not give evidence, although 
it is staled he was present. For anything that appears in the 
appeal Ixxik, he may have been well aware that the defendants 
were taking the assignment as collatcial security only.

The other ground upon which the judgment is based is that a 
party cannot take the benefit of a contract ami then refuse to lie 
bound bv all its terms, because he has omitted to execute it. This 
principle is stated in 10 Hals. 401, in the following language:—

But whore a person named in some deed, whether as a party thereto or 
not, has, without executing the deed, accepted some benefit thereby assured 
to him, lie is obliged to give effect to all the conditions on which the benefit

<
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was therein expressed to he conferred; and he must therefore perfon,. nr 
observe nil covenants or stipulations on his part which are contained in t|u> 
dm! and on the |x>rforniance or observance of which the benefit conf. rml 
was meant to l>c conditional.

Under the principle here stated, a party who has not signed a 
deed will l>e held liable to observe and perforin all the covenants 
therein contained if he takes a benefit under it and if it was intern led 
between the parties that, such benefit should be conferred onl\ on 
condition that the contract would l>e jicrformed. It is therefore 
necessary to establish, (1) that the lienefit was offered condition
ally, and (2) that the condition was assented to. There is in this 
ease no evidence that the plaintiff's consent to the assignment was 
conditioned upon the assumption by the defendants of a pet mini 
liability; or that they ever consented to assume it. The fact 
that they were taking the assignment as security, in my opinion, 
prevents any presumption Indng raised that they were agreeing 
to become responsible for the unpaid purchase money. It is 
primary law that a liability ex contractu cannot be imposed upon 
a man otherwise than by his act or consent. Had the defendant* 
l>ecn seeking the aid of the court to obtain some benefit granted to 
them by the assignment, the court would enforce the covenants 
in favour of the defendants only on condition that the defendant 
performed the covenants which impose obligations on them. If 
they were <1 to stand on the agreement to obtain a benefit, 
they would lx* compelled to abide by all the terms thereof.

This, however, is not the case here. There t>cing no evidence 
that the plaintiff's consent was given on condition that tin- defend
ants would be responsible for Creighton’s liability, or that the 
defendants ever assented thereto, the plaintiff’s action must fail.

I would allow the appeal with costs. The defendants being 
now the registered owners of the property, and the plaintiff being 
indebted to them under his purchase from Dunn, an account 
should Ik* taken as directed by the trial judge.

Elwood, J.A., concurred with Lamont, J.A.
Appeal allouai.

7
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THE KING y. KEIHSTEAD. N. B.
Sew Hrunttwick Supreme Court, Appeal Division, Hazen, C.J., While and g qi

(trimmer, JJ. July 6, 1918.

Criminal law (§ II F—68)—Motion to qvahh conviction—Considera
tion or trial judge's charge to jury.

In a criminal trial where insanity is pleaded as a defence the jury 
should lie told by the trial judge in his charge that every limn is presumed 
to In- sane and to possess a sufficient degree of reason to be responsible 
for his crimes, until the contrary is proved to their satisfaction; and 
that to establish a defence on the ground of insanity it must lie clearly 
proved that at the time of the committing of the act the party accused 
was labouring under such a defect or reason from disease; of mind as not 
lu know the nature and quality of the act he was doing, or if he did know 
it, that he did not know he was doing what was wrong.

In considering a ixirtion of the trial judge’s charge objected to, such 
portion must be taken and construed in conjunction with the charge as 
a whole and w ill not be a ground for (plashing the conviction if it is 
evident that the jury could not have understood otherwise than that 
the prisoner was entitled to an acquittal, if they were satisfic'd that he 
did not know the nature; and quality of the act he was charged with com
mitting and that it was wrong.

2. Criminal law (§ II A—31)—Trial—Procedure—Right of Attorney- 
CIkneral to reply—Evidence or insanity—Crown should not
CALL WITNESSES AS TO.

Sec. 1144 (3) of the Criminal Code preserves to the Attorney-General 
the right to reply, and whether he chooses to exercise such right or not 
lie is not bourn! to sum up for the Crown at the conclusion of the evidence, 
before the prisoner’s counsel addresses the jury.

It is not proper for the Crown to call evidence of insanity, but any 
evidence in ixissession of the Crown should be placed at the disjiosnl of 
the prisoner’s counsel, to be used by him if lie thinks fit.

Crown ease reserved. Motion to quash a conviction of murder Statement, 
against the defendant, at the Queens County Circuit Court, before 
Barry, .1., and a jury. Conviction affirmed.

A. It. Slipp, K.C., moves to quash the conviction ; J. P. Byrne,
K.C., Attorney-General, for the Crown, contra.

The judgment of the court was delivered by White, J., being 
read by Hazen, C.J., in the absence of White, J., Hazen, C.J., 
and Grimmer, J., agreeing.

White, J.:—This is a Crown case reserved. Some of the white,r.
questions submitted for the determination of this court were 
reserved by the judge who tried the ease, while others of them 
were, upon application of the prisoner’s counsel, reserved by this 
court. The case as stated by the trial judge upon the questions 
reserved by him, is as follows:—

At tin- (Queens County Circuit of the Supreme Court, begun on the 21st 
I d|l-v and hidden on the 21st to the 25th days of May last past, at Gagetown, 

in the ( ’omity of Queens, Barry, J., presiding, the defendant Robert Keirstead 
waH indicted and tried for and found guilty of having, on the twenty-second 
day of December last, murdered his wife, Elsie Keirstead.
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N. B. After the trial and verdict, Mr. A. R. Slipp, K.C., of counsel for the

8. C. accused, applied to the court orally to reserve certain questions of lav arising 1 
during the trial, and on the proceedings incidental thereto, and arise out of I

The King

Keirstead.

the direction of the judge in his charge to the jury, for the opinio of the 1 
Appeal Division of the Supreme Court. The application for a reserved rase 1 
was granted, sentence of the defendant Keirstead was postponed until the 1
questions reserved shall have been decided, and the Court was adjourned to 1 
Tuesday the 25th day of June instant.

Case stated for the opinion of the Appeal Division of the 1 
Supreme Court.

There was and is and can be no doubt that Keirstead killed his wife; and 1 
it was not disputed by his counsel at the trial.

The Crown witnesses were cross-examined by the defence, but tin accused 1 
himself called no witnesses, and his counsel claimed, but was refused, the 1 
privilege of addressing the jury last. That privilege was allowed the Attorney- 1 
General, who appeared in person for the Crown.

The defence was based upon the plea of insanity, under s. I t of the 1 
Criminal Code, which provides that:—

19. No person shall be convicted of an offence by reason of an act done 1 
or omitted by him when labouring under natural imbecility, or disease of the 1 
mind, to such an extent as to render him incapable of appreciating the nature 1 
and quality of the act or omission, and of knowing that such an act nr omission 1 
was w rong.

2. A person labouring under sjrecific delusions, but in other rc.- 'ctg sane. 1 
shall not be acquitted on the ground of insanity, under the provisions herein- 1 
after contained, unless the delusions caused him to believe in the existence 1 
of some state of things which, if it existed, would justify his act or omission. 1

3. Everyone shall be presumed to be sane at the time of doing or omitting 1 
to do any act, until the contrary is proved.

Questions reserved.
The questions reserved for the opinion of the Appeal Divisé n are:- 1
1. Having regard to the whole context of his charge, was the trial judge 1 

in error when, in directing the jury upon the subject of insanity and the on* I 
probandi when a plea of insanity is pleaded, he said to them :—

“ (a) The onus of proving this plea is, therefore, on the accused himself. ■ 
and if he leaves his insanity in doubt, if he fails to prove to your < mire satis- 1 
faction that he was insane, or leaves the question whether he was insane or 1 
not in doubt, then he is not entitled to the benefit of that doubt, but his I 
defence falls to the ground.

“ (ft) The onus rests on him, and you must be satisfied that lu- was insane 1 
before you can give effect to his plea. If the matter be left in doubt, it I 
be your duty to convict him, for every man is presumed to be rc-nonsiblefor I 
his acts until the contrary is clearly proved. That is the law.

“(c) If he does not satisfy you that he was insane at the tii he killed ■ 
his wife, if he leaves that question in doubt, under the law, you are bound to ■ 
convict, simply because he has not discharged the onus of proof that the law ■ 
casts upon him.

“(d) But if you acquit the prisoner, if he has been able to satisfy 1 
that at the time he killed his wife he was insane and wholly irre-: nuisible, or ■ 
that he was labouring under specific delusions, and that he did not appreciate ■
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the nature and quality of the act he was committing, and that he did not 
know that it was wrong, and on being so satisfied, you find the prisoner not 
guilty anil acquit him, then, under the law, you are obliged to find specially 
whether Keirstead was insane at the time he killed his wife, and to declare 
whether he was acquitted by you on the ground of such insanity.”

2. No witnesses having been called for the defence, was the trial judge 
right in refusing the claim, under s. 944 of the Criminal Code, of the prisoner’s 
counsel to the privilege of addressing the jury last?

Was there error in the trial judge not requiring the Attorney-General 
to sum up the evidence on which he relied for conviction before the counsel 
for the prisoner was obliged to address the jury?

4. The Crown witnesses having been cross-examined with a view to 
establishing the prisoner’s insanity, was the trial judge correct in stating in 
his charge to the jury that there was no duty cast upon the Crown to put 
Dr. Anglin on the stand to give evidence as to the prisoner’s state of mind? 

Refusal to reserve.
Counsel for the accused also applied for and was refused leave to have 

reserved the following points or grounds of error:—
1. The judge should have pointed out to the jury that, evidence having 

keen adduced that the prisoner was insane it was not contradicted by the

2. Krror on the part of the trial judge in not pointing out to the jury 
that the evidence of delusions and hallucinations was uncontradicted.

Misdirection.
4. Verdict against evidence.
Reasons for refusal to reserve.
1 refused to reserve these several matters, being of opinion that in regard

to:—
1. W hile on the cross-examination of the Crown witnesses evidence was 

elicited of certain delusions or hallucinations under which the prisoner was 
said to he labouring, whether or not this was evidence of insanity was a ques
tion of fact for the jury, who were directed to take these matters into con
sideration when deliberating u|>on the question of the prisoner’s sanity. 
And I am and was by no means satisfied that it is the duty of the trial judge 
to point out to the jury contradictions in the evidence, or to state, when it is 
the fact, that any particular piece of evidence is uneontradicted. The jury 
were told more than once that, excepting the question of fact whether the 
prisoner was insane or not, there were no facts in dispute, and no contra
dictory evidence. This is a matter, it is thought, that woidd l>e obvious 
enough to any intelligent jury, without social directions, especially when it 
is borne in mind that the defence called no witnesses.

2. For the same reason as before I refused to reserve this point. Unless 
the witnesses for the prosecution prove hostile or adverse, it is not open to 
the Crown to call witnesses to impeach their characters or contradict them, 
l'.xcvpt by impeaching the character or questioning the veracity of the wit
nesses who depose to them, evidence of delusions and hallucinations is not, 
in the opinion of the trial judge, susceptible of contradiction.

d This objection is put in too general a way properly to be made the 
subject of a reserved case. In order to take advantage of error in a judge's 
chiirgt, the passage or portions objected to should be sj>ecifically pointed out.

N. B.
8. C.
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4. The trial judge is of the opinion that whether the verdict is against 
evidence or not is a question of fact and not of law; and under the stal ute it 
is only questions of law that can be made the subject of a reserved ca*<

In order to preserve to the prisoner any rights that he may be advised 
he has by reason of the trial judge’s refusal to reserve the four above em unr
ated questions or grounds of error in the event of the Appeal Division being 
of the opinion that those matters should have been reserved, this note is made 
of the application to reserve, and the court’s refusal.

Dated this tenth day of June, A.D. 1918. (8gd.) J. H. Barry, J.S.C.
When the ease reserved by the judge came on for hearing I - fore 

us, Mr. Slipp, K.C., on behalf of the prisoner, asked to have 
reserved certain additional questions. After some discussion, the 
Attorney-General consented to the reserving of the following 
questions in addition to those reserved by the trial judge:—

5. Should the trial judge have pointed out to the jury in his cliirge 
having stated, "that evidence had been adduced that the prisoner was in me," 
that such evidence was not contradicted by the Crown?

6. Was there error on the part of the trial judge in not pointing mit to 
the jury that the evidence of delusion and hallucinations was uncontradicted?

No. 7. Misdirection.
(a) Was there error or misdirection at the trial in consequence nf the 

presiding judge after omitting reference to evidence, pages 26, 23 and 33, of 
prisoner’s delusion that his wife wanted to shoot him—to kill him stating 
to the jury (at page M of his charge), as follows:—“none of the delusions 
with which it is alleged Keirstead is afflicted, are in my opinion such ns wemld 
lead any man otherwise sane to believe in a state of things which, if it existed, 
would justify or excuse the crime murder”?

(b) Was the summing up misleading, and if so, to such an extent as to be 
likely to cause the jury to go wrong?

(c) Was there misdirection or non-direction at the trial as to the e\ idence 
of (1) Myrtle Keirstead as to the inadvertent misquotation of and omission of 
vital portions of her evidence, pages 26 and 33, as to the prisoner’s <Il lusion 
that his wife "was trying to kill him” and that "he thought she was gmngto 
shoot him”? (2) As to the inadvertent misquotation and minimizing of 
Dr. Kennedy's evidence during the taking of it and especially to the reference 
to it in the learned judge’s statement (page 125 in Dr. Kennedy’s evidence) 
as to the doctor’s answer to the main question—"I think the answer will not 
be any good to the jury.”

It was agreed between the Attorney-General and counsel for 
the prisoner, that the case reserved by the trial judge, including 
his refusal to reserve certain questions and his reasons for such 
refusal, together with the additional questions above set out, the 
judge’s charge, and the evidence taken at the trial, should con
stitute the stated case. I will consider the questions reserved in 
the order in which they are stated.

Taking up the first one, and speaking more particularly with 
reference to clauses (a), (b) and (c) thereof, I think the trial judge

/
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Was not in error in charging as stated. In McNaghten18 case, 
10 Cl. & F. 200, at 210, 8 E.R. 718, at 722, fourteen of the fifteen 
judges, in answering questions 2 and 3 submitted to them by the 
House of Lords, said:—

We submit our opinion to be, that the jury ought to be told in all cases 
that every man is presumed to be sane and to ixisscss a sufficient degree of 
reason to be responsible for his crimes, until the contrary be proved to their 
satisfaction; and that to establish a defence on the ground of insanity, it 
must be clearly proved that, at the time of the committing of the act, the 
party accused was labouring under such a defect of reason, from disease of 
the mind, as not to know the nature and quality of the act he was doing; 
or, if he did know' it, that he did not know he was doing what was wrong.

Stephen, in his History of the Criminal Law of England, vol. 1., 
p. 153 d seq., criticises somewhat adversely the answers of the 
judges in the McNaghten case, and points out that “they did not 
form a judgment upon definite facts proved by the evidence. 
They are mere answers to questions which the judges were probably 
under no obligation to answer, and to which the House of Ixmls 
had probably no right to require an answer as they did not arise 
out of any matter judicially tx?fore the House.” At the same 
time he says: “The interest of the question as to the authority 
of the answers is speculative rather than practical, as there can be 
no doubt that the answers do express the opinion of fourteen out 
of the fifteen judges, and they have in fact been accepted and 
acted upon ever since they were given.” And again he says: “It 
has been the general practice ever since for judges charging juries 
in cases in which the question of insanity arises, to Use the words 
of the answers given by the judges on that occasion. It is a 
practice* which I have followed myself on several occasions, nor 
until some binding authority is provided can a judge be expected 
to do otherwise, especially as the practice has now obtained since 
1843.”

N. B.
sTc.

The Kino 
v.

Keirstead.
Whit*. I.

8. It) (3) of the Criminal Code, in enacting as it does (3) “ Every
one shall lx* presumed to be sane at the time of committing or 
omitting to do any act until the contrary' is proved,” merely gives 
statutory form and effect to what was at the time of its enactment 
a well-established principle of the common law.

From the statement in the answers of the judges in the 
McNaghten case, that “Every man is presumed to be sane and to 
possess a sufficient degree of reason to be responsible for his crimes
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"• until the contrary l)e proved to their satisfaction,” coupled with 
8. C. clause 3 of s. 19 of the Criminal Code, placing the onus of proving 

The King insanity upon the prisoner, it follows, I think, that the defence of 
Keirstead insanity must ^ established beyond a reasonable doubt. Instinity 

—— of the prisoner could not properly lie said to have been proved to
the satisfaction of the jury, while the result of the evidence was to 
leave in their minds a reasonable doubt as to whether the prisoner 
was in fact insane. The words of the judges, in their an-wer 
referrtxi to are, “that to establish a defence on the ground of 
insanity it must lie clearly proved, etc.”

With reference to clause (d) of No. 1 of the reserved quest ions, 
counsel for the prisoner claimed that the trial judge, by using the 
language set out in that clause, and particularly the words, 'if 
he has been able to satisfy you that at the time he killed hi- wife 
he was insane and wholly irresponsible,” would be very liable to 
lead the jury to infer that, Indore they could acquit the prisoner, 
they must lx* satisfied that he was so insane as to be wholly irre
sponsible for any of his acts.

The language complained of in clause (d) was used by the 
judge as he was nearing the close of his charge, and while hr was 
explaining to the jury the form which their verdict should lake in 
the event of their finding the prisoner insane. In an earlier i >< ntion 
of his charge, he had referred to the different kinds and deg ires of 
insanity, stating that, “Among persons who are insane, or non 
compos mentis, are included idiots, lunatics, persons labouring 
under delirium tremens, imbeciles, persons suffering from delu-ions, 
monomaniacs and homicidal maniacs;” and I would take it, from 
his use of the words referred to in clause (d) “was insane and 
wholly irresponsible,” that the judge was directing the jury as to 
the form of their verdict in the possible event of their finding the 
prisoner to have lx*en absolutely and wholly insane, as distinguished 
from one who had lucid intervals, or who, lx*ing in some respects 
sane, suffered from insane delusions. His charge upon the question 
of insanity is of such length that I cannot well quote it in < itenso 
here ; but it is sufficient I think to say that I do not think any 
juryman of ordinary intelligence could fail to understand 1mm the 
charge that the prisoner was entitled to be acquitted on the 
ground of insanity if he either failed to understand the nature and 
quality of the act of killing with which he was charged, or did not
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know that such act was wrong. The portion of the judge's charge 
referred to in clause (d), and directly under consideration, must 
he taken and construed in conjunction with the charge as a whole; 
hut even if we take the portion of the charge referred to in (d) as 
it stands, separate and apart from the rest of the charge, it will Ik* 
even that the judge was dealing with two possible contingencies, 
one of which would arise in case the jury should find the prisoner 
insane and wholly irresponsible, the other, in case the jury should 
reach the conclusion that the prisoner, although in some respects 
sane, was latxmring under specific delusions, and did not appreciate 
the nature and quality of the act he was committing, and did not 
know that it was wrong. Inasmuch as it is quite clear, that if the 
prisoner were insane and wholly irresponsible, he could not ap
preciate the nature and quality of the act he was committing, 
and could not know that it was wrong, it seems to me quite evident 
that the jury qpuld not have understood, from this passage, other
wise than that if they were satisfied the prisoner did not know the 
nature and quality of the act he was charged with committing, or 
did not know that it was wrong, he was entitled to acquittal on 
the ground of insanity.

The answer therefore to question 1 will 1h> in the negative.
As to questions 2 and 3, it will Ik* convenient, I think, to deal 

with them together. S. 944 (3) of the Code reads as follows:—
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3. If no wit nesses are examined for the defence the counsel for the accused, 
or the accused in case he is not defended by counsel, shall have the privilege 
of addressing the jury last, otherwise such right shall belong to the counsel 
for the prosecution: Provided, that the right of reply shall be always allowed 
to the Attorney-General or Solicitor-General, or to any counsel acting on 
behalf of either of them.

I think it abundantly clear, that, under the proviso of that 
subsection preserving to the Attorney-General the right of reply, 
the judge was quite right in declining to deprive him of such right. 
It is claimed, however, by the prisoner’s counsel that whether the 
Attorney-General possessed, and chose* to exercise*, such right of 
reply or not, he* was Ixmnel to sum up for the Crown at the e*on- 
clusion of the evidence; and that through his failure* to so sum up, 
the accused was prejudiced so as to entitle him to edtlier an acquittal 
or a new trial. I do not assent to that view. Whe*n the Attorney- 
General proposes to exercise the right of reply allowe»el to him by 
virtue of his office, he is not, I think, bound to address the jury
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B‘ twice after the taking of evidence is concluded. In Reg. v. T»akley, 
8. C. 10 Cox’s Criminal Cases, 406, the prosecution was instituted by 

The Kino the P°st office authorities, for feloniously receiving a bill of exchange 
Keihstead knowing it to have l>een stolen. I quote from the report

____ The prisoner called no witnesses for his defence. At the conclusion of
White. J. the case, after Mr. Itibton’s address for the defence, the Solicitor-General 

rose to reply on the whole case. Ribton submitted he had no right u do so, 
and was prepared to support his objection by a case. Mellor, J., welearlv 
of the opinion that the right existed. He had so ruled over and over again 
after objection taken.

That case is of value here Itecausc the right of reply preserved 
to the Attorney-General by s. 944 (3) of the Criminal Code, is 
analogous to, if it is not incidental with, the right of reply exercis
able in England by the Attorney-General as a prerogative right 
of the Crown. See The King v. Martin, 9 Can. Cr. Cas. .171. and 
authorities there referred to.

R. v. Cook, 22 Can. Cr. Cas. 241, a case tried in Nova Scotia, 
was cited by the counsel for the prisoner. From the report it
appears that:—

At the conclusion of the Crown case the defence announced it would 
call no witnesses. O’Hearn claimed the right to address the jury last. Jouta, 
K.C., referred to R. v. Martin, 9 Can. Cr. Cas. 371, 9O.L.R. 218. Ritchie, J., 
ruled that the Crown would have to address the jury first, tin prisoner’s 
counsel next, and the Deputy-Attorney-General would have tin light to 
reply. This course was adopted, Jenks, K.C., stating that he waived Ids 
right of reply.

It will lx* observed that this ruling was given upon a claim 
put forward by the prisoner’s counsel to address the jury last; 
and it does not appear that the precise question we arc here called 
upon to decide was raised, viz., whether the defence ha< (he right 
to insist that the Attorney-General, in addition to exercising his 
right of reply after the defendant’s counsel has addressed the jury, 
is also bound to address the jury before the prisoner’ counsel 
does so.

Having regard to the facts of the present case, it is difficulty 
see what useful purpose could have been served by compelling the 
Attorney-General to sum up the evidence for the prosecut i- >n In-fore 
the prisoner’s counsel addressed the jury; or in what way the 
prisoner can have been prejudiced by the failure of the Attorney- 
General to so sum up, assuming that he was under no obligation 
to do so. It was not in dispute before us, and under tin evidence 
could not lx? disputed, that the prisoner killed his wifi- uulcreir- |
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cumstances which render him guilty of murder, provided he has 
failed to establish his defence of insanity. The onus of estab
lishing that defence is upon him.

I, therefore, think the answer to question 2 must be in the 
affirmative, and the answer to question 3 in the negative.

Coming now to question 4:—Dr. Anglin is Superintendent of 
the Provincial Hospital for the care and cure of persons suffering 
under mental diseases, and is admittedly an expert in the 
diagnosis and treatment of insanity. In the case of Oliver Smith 
(1910), 6 Crim. App. Rep. 19, heard before the Lord Chief Justice 
and Bickford and Avery, JJ., the Ix»rd Chief Justice in delivering 
the judgment said, at p. 20:—

The question came up 7 or 8 years ago when a practice arose of the 
Crown calling the prison doctor to prove insanity. All the judges met and 
resolved that it was not proper for the Crown to call evidence of insanity, 
but that any evidence in possession of the Crown should be placed at the 
disposal of the prisoner’s counsel, to be used by him if he thought fit.

Dr. Anglin was present at the trial in this case, and could 
have been called, but xvas not called, by either the Crown or the 
prisoner. There is nothing from which we can draw an inference 
that his evidence would in any way have aided the prisoner’s 
defence.

Question 4 must, I think, be answered in the affirmative.
I will deal with questions 5 and 6 together. The trial judge 

refused to reserve both of these questions, as appears from his 
statement of the case already given, in which lie sets forth his 
reasons for such refusal. In the course of his charge, as reported 
by the stenographer, the judge used these words:—

I may say, however shortly, that what has been said in evidence stands 
absolutely uncontradicted. There is no dispute as to the facts, as the counsel 
for tin- accused has himself said here. If there is any dispute as to the facts 
I do not recall any, except as to the defendant’s insanity—that is a disputed 
question.

Apart from the evidence of Dr. Kennedy, the evidence by 
which the prisoner sought to establish his insanity consisted of 
the testimony of witnesses as to the conduct of the prisoner und 
of certain acts done by him during the period of some months 
next preceding the killing of his wife, and of statements made by 
the prisoner which the defence claims indicate that he was insane 
or labouring under certain insane delusions. The prisoner's 
counsel, upon the argument, did not claim that any attempt had

14—42 D.L.K.
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t>een made at the trial on the part of the Crown to dispute or con
tradict the facts thus testified to; and in the charge of the judge, 
the conduct and acts of the prisoner, as well as the testimony of 
what the prisoner said at different times, relied upon as tending 
to prove insanity, were accepted as proved and uncontra dieted. 
I do not think the jury could have failed to understand from the 
judge’s charge that they were to accept the testimony of the wit
nesses as uncontradicted, and as true, so far as that testimony 
professed to state matters of fact.

Therefore questions 5 and 6 must lie answered in the negative.
It remains to consider three questions—a, b and c, stated under 

the heading of (7)—Misdirection.
Among the delusions entertained by the prisoner, as testified 

to by different witnesses, particularly by his daughter Myrtle, a 
young girl of alxiut 15 years of age (who I may say appears to 
have given her testimony in a manner which indicates an intelli
gence somewhat unusual at her age), was evidence that the prisoner 
had said during last summer that he thought his wife was working 
against him, and that the Williamses, who W'ere neighbours of his, 
and Mike Thorne, another neighbour, were trying to take his 
farm from him; that some 2 or 3 times since last summer the 
prisoner had tieaten his wife, and when starting to do so would 
say she was trying to kill him, and that she and the Williamses 
were going to shoot him; that he has said he thought his wife 
was going to shoot him; that he said his wife was try ing to poison 
him, and that he said to his wife on the Friday evening before the 
killing: “Elsie, you poisoned me;” that his wife thereupon started 
crying, and he said: “Now you are getting scared, you know if 
you posioned me you will be hanged for it;” that on the evening 
before the killing of his wife, upon her refusing to kiss him, he had 
said she was a bad woman; that for some months prior to the 
killing, when he had occasion to go to the woods he took his gun 
with him hidden under his coat, and had his daughter Myrtle or 
one of his other children to accompany him ; that he had smashed 
the letter box at the side of the road and a week or so later had 
cut down the post upon which it had rested; that he had cut 
down some of the apple-trees in the orchard and used them for 
fuel; that he had smashed with an axe one or more of the wheels 
of his driving wagon ; and it was contended by the defence that
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this evidence, together with other testimony of like ehnraeter (for 
I do not profess to summarise all the evidenee of that character 
given), proved the insanity of the prisoner; or, at least, that that 
testimony, coupled with the evidence of Dr. Kennedy, established 
the prisoner's defence of insanity.

I do not think that any one reading the charge of the judge 
would infer from it that he professed to state, or to summarise, 
all the evidence tending to shew the prisoner’s insanity. He did, 
however, refer to the delusion the prisoner was under that the 
Williamses intended to shoot him, and that his wife had tried to 
poison him and had poisoned him. He did not, however, expressly 
refer to the delusion that his wife had intended to shoot him. In 
the judge's charge, immediately preceding that portion of it set 
forth in clause A under eonsideration, the judge said:—

Now if all these delusions were realities and existed as facts, none of them 
would afford any justification or excuse to the accused for killing his wife. If 
in other respects sane the fact that he harbored the delusion that his wife was 
a bad woman would afford the accused no justification or excuse for killing 
her for the simple reason that if she were in faet a had woman that would be 
no excuse, so also if the accused harboured the delusion that his wife was 
slowly poisoning him or that some of his neighbours had designs upon his life. 
Understand that by the law of this country, before a person labouring under 
specific delusions but in other respects sane, can plead these delusions in 
extenuation for the crime of murder, the delusions must be such as would 
cause him to believe in a state of things which if true would justify or excuse 
his crime.

Then follows the portion of the passage objected to, viz. :—
And none of these delusions with which it is alleged Keirstead is afflicted 

are in my opinion such as would lead any man otherwise sane to believe in a 
state of things which if it existed would justify or excuse the crime of murder.

And then he adds:—
Persons prim A facie must be taken to be of sane mind until the contrary 

is shewn, hut a jierson may commit a criminal act and yet not be responsible. 
If some controlling disease of the mind was in truth the acting power within 
him, which he could not resist, then Keirstead is not to be held responsible. 
The question is whether the prisoner was labouring under that species of 
insanity which satisfies you that he is quite unaware of the nature, character 
and consequences of the act he was committing, or in other words whether he 
was under the influence of a diseased mind, and was really unconscious at the 
time he was doing the act that it was a crime.

Q- a: I think must be answered in the negative. Q. 1): Was 
the summing up misleading, and if so to such an extent as to be 
likely to cause the jury to go wrong?

In answer to that question I can only say that having read
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very carefully the judge’s charge, I think the answer must Ik- in 
the negative.

As to c, I have already pointed out that the judge in his charge 
made no reference to the delusion under which the prisoner was 
labouring, that he thought his wife was going to shoot him. The 
prisoner’s counsel contends that this omission is préjudicia Ito the 
prisoner’s case, because not only the nature of the delusions under 
which the prisoner laboured, but the number of them, is important 
in considering whether or not he was insane. No application was 
made to the judge to reserve a question upon the specific grounds 
set forth in c, and the counsel for the prisoner, Mr. Slipp, frankly 
stated that he had not at the time of applying to the judge fora 
reserved case, noticed that the judge had failed to refer to the 
prisoner’s delusion that his wife intended to shoot him. As I 
have already said, the judge in referring to the evidence relied 
ujion to prove the prisoner’s insanity did not profess to state or 
summarise all of the delusions or facts relied upon to prove in
sanity. I might, however, point out that at the conclusion of the 
judge’s charge, Mr. Slipp said:—

I would respectfully call your Honour’s attention that in the matter of 
delusions you have dealt with these matters separately, and that in some 
extent minimizes them, taking them as separate acts, and your Honour has 
not dealt with these aggregate circumstances, the 6 or 7 insane acts, along 
with the nature of the crime.

The Court: I think the jury understand that. What Mr. Slipp says is 
quite true. You are not required to point to only one of these specified arts 
and upon that base your conclusion as to whether this man was or was not 
insane. You are to look at all the surrounding circumstances in the ease 
taken together—I so intended it—look at everything the man did before the 
murder and after the murder, smashing the mail box, cutting down the apple 
trees, smashing the wagon, the thinking his wife was going to poison him. all 
these are matters to look at, in order that you may come to a right conclusion 
as to whether this man was insane at the time he killed his wife and did not 
appreciate the nature and quality of the act he did, and did not know that it 
was wrong.

The answer to c must, I think, be in the negative.
There remains to consider only the final question designated 

as No. 2 under the heading “Misdirection.” The words com
plained of : “I think the answer will not be any good to the jury” 
are found in the stenographer’s report of the testimony of Dr 
Kennedy. The words with their context are as follows :

The Attorney-General: 1 submit that the foundation has not been 
laid to allow this witness to give an expert opinion.
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The Court: I do not think your objection rocs to the exclusion of the 
question. I think it does affect its value. I think the answer to the question 
would not be any good to the jury. I do not think 1 will exclude the testi
mony of Dr. Kennedy. I do not feel like ruling this answer out. I will tell 
the jury that the expert opinion of a man who admits he is not an expert is 
evidence to which they can attach no great value.

Dr. Kennedy several times during the course of his examination 
as a witness stated that he was not an expert on the question of 
insanity—for example, in one place he says: “ I am not an expert 
on this subject. I am not supposed to be skilled in the insanity 
proposition/’ and again, “As I understand delusions—I am not 
an expert on insanity—I believe delusions is something that a man 
thinks is not so.” Then again he says:—

The Court: You have specialized in insanity? A. No. Q. Have you 
ever had insane people under your observation in your practice? A. Not 
especially with a view of curing him. Q. You have never made a specialty of 
the study? A. No.

The authorities render it quite clear that the jury may them
selves and without the aid of any expert testimony, infer insanity 
of the accused from his acts, conduct or expressions as shewn by 
the testimony; but I think it quite clear that before a witness can 
be asked his opinion as to whether certain acts, conduct or expres
sions of the prisoner in his opinion indicate insanity, it must be 
shewn that he is an expert, and as Dr. Kennedy does not appear 
to have l>een an expert, I think that Dr. Kennedy’s opinion in 
evidence upon the question of the prisoner’s insanity was im
properly admitted. The prisoner’s counsel, however, offered the 
evidence, and the judge admitted it, and the judge in his charge 
said:—

I do not know how Dr. Kennedy’s answer appealed to your reason. He 
frankly admits he is not an expert on the subject of insanity. He is only a 
common practitioner. With all deference to him. you are entitled to give 
his evidence just the measure of credit to which you think it is entitled, and 
no more.

It will be observed that q. 2 refers to “the inadvertent mis
quotation and minimising of Dr. Kennedy’s evidence.”

The judge in his charge, after referring to the evidence given 
by Dr. Kennedy, says:—

1 asked the doctor two specific questions myself. I asked him—“At the 
tin e Keirstead killed his wife, was he or was he not, in your opinion, lalxmring 
under a disease of the mind to such an extent as to render him incapable of 
appreciating the nature and quality of his act?” He said “Yes.” I asked 
him further, “ Did he or did he not know that such an act was wrong?" He 
answered, “I don’t believe he could have or he would not have done it.”
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In the stenographer's report this last question and the answer 
are given as follows:—

The Coukt: Did he or did he not know that such an act was wrong? I 
mean according to the laws of the country—according to the laws of Cxi and 
man? A. Must 1 answer that question yes or no—I don’t believe In could 
have under the conditions.

There is therefore a very marked and important variance be
tween the answer of Dr. Kennedy as stated in the stenographer's 
notes and the answer given by him as stated by the judge in Ids 
eharge. The importance of the variance between the answer 
given by Dr. Kennedy as the judge stated it to the jury, and the 
answer as reported by the stenographer is emphasised by the 
remarks which the judge made to the jury in reference to that 
answer. I quote:—

Did he, Keirstead, know that such an act was wrong? Dr. Kennedy's 
reason for his belief that he did not is found in his answer—“In my opinion if 
he knew he was doing wrong he would not have done so.” Willi all respect 
to Dr. Kennedy, I think that is a groat fallacy. I think he is mistaken in 
thinking that if a man knows a thing is wrong he will not do it. It does not 
strike me as a reasonable proposition. If a man robs a bank does lie not know 
that he is doing wrong? How alunit a man who sets fire to his neighbour's 
barn? Does he not know that he is doing wrong? And yet Dr. Kennedy 
says that the accused in killing his wife did not know he was doing wrong, 
because if he had know’ll he was doing wrong he would not have done it.

It was admitted by both sides on the argument that tin* stenog
rapher’s report is not a very accurate or satisfactory one, and it 
is quite possible'—indeed I think it highly probable—that the 
judge, realising as he undoubtedly did the importance of the exact 
words used by Dr. Kennedy in his reply, would l>e more apt to 
have taken them down accurately than would the stenographer. 
As the case was stated on that point by consent, and without 
reference to the judge, we arc* without the l>cnefit of anything that 
the judge might have set forth upon the question had the case 
been stated by himself; but as, by consent, the stenographer's 
record, as well as the judge’s charge, forms part of the case stated, 
I woultl have thought that the uncertainty as to what was the 
real answer of Dr. Kennedy, which arises from the different words 
in which that answer is stated in the stenographer’s notes andin 
the judge’s charge to the jury of sufficient importance to have 
required us to send the case back to the judge for his report upon 
the matter, and possibly, of sufficient importance to require a new 
trial, were it not for the fact that, as I have already intimated.
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the evidence of Dr. Kennedy as to his opinion of the prisoner’s 
insanity was strictly inadmissible, not lx»ing the testimony of an 
expert.

As it is, I think that the prisoner’s claim that he is entitled to 
acquittal or a new trial upon the grounds stated in clause 2, under 
the heading of misdirection, must fail.

1 think the conviction must l>e affirmed.
Conviction affirmed.

NORTH COWICHAN v. HAWTHORNTHWAITE.*
British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher 

arid McPhmips, JJ.A. May 10, 1917.
Taxes (§ III E—140)—Assessment illegal—Action for under Munici

pal Act B.C.—Resistance of action—Appeal to Court of 
Revision not necessary.

If an assessment of land is illegal the jierson assessed is not compelled 
to resort to the remedy of un uppeul to the Courts of Revision, but may 
resist an action under the Municipal Act (B.C. 1014, c 52, s. 275) to 
recover the taxes.

A municipality has no power to assess lands situate in another munici
pality.

Appeal by the plaintiff from the judgment of Lampman, Co.J. 
Affirmed.

McDiarmid, for appellant ; McMullen, for respondent. 
Macdonald, G.J.A.:—I think this appeal should be allowed. 

The defendant was the purchaser under an agreement for sale be
tween himself and the E. & N. Railway of the parcel of land 
described as the E. 74 acres of lot 20, Cowichan Dist. The land 
appears to have been so descrilxnl with reference to a government 
survey made in 1859. The defendant was placed on the assess
ment roll and duly assessed for said land for the years 1913-14 
and 1915. Some time in 1915, it was discovered that the old sur
vey was inaccurate and a new survey was made pursuant to an 
Act of the legislature. This new survey affected the lands in 
question, apparently, prejudicially to the defendant, who, there
upon. agreed with the vendor for rescission of the agreement.

The action was brought to recover the taxes levied for Said 
years. The defendant had paid some previous years’ taxes.

The defendant’s defence was that he was not the owner of the 
lands and, therefore, was not liable for the payment of the taxes. 
No question, apart from the question of ownership, was raised in 

*This judgment was only recently released by the judges.

N. B.

S. C.

The King 

Keihptead.

While. J.

B. C.

C. A.

Statement.

Macdonald,
C.J.A.



208 Dominion Law Reports. [42 D.L.R,

B. C.
C. A.

North
Cowichan

r.
Hawthohn-

THWAITE.

Macdonald,C.J.A.

Martin, JA. 

Gal liber, JA.

the pleadings, nor in the evidence, nor in counsel’s argument, 
notes of which appear in the case that the defendant was not 
assessed from year to year according to law, and the taxes Irvietl 
according to law.

The material lx*forc us is very meagre indeed, but this much 
is clear, that the only question contested at the trial, as shewn by 
the evidence and the argument, was in respect of the difference 
between the old survey and the new, as affecting the defendant's 
liability to pay the taxes. I do not think it is open to the defend
ant to resist this action on the grounds upon which he did re>i>l it. 
If he were wrongly placed on the list of tax-payers, or assessed for 
more land than he owned, the courts of revision were open to him. 
Not having contested the municipality’s right, however, I do not 
think it is o|>en to him to set up alleged mistakes in the usse-n ent 
roll in answer to the claim made in this action. The municipality 
was not in any way responsible for the defendant’s failure to get 
from his vendor what he bargained for. If liability for the* 
taxes is the result of the vendor’s breach of contract, respondent 
may have a remedy in that direction. I do not say he has, I Krause 
that question is not lx*fore us for decision, and I need only say 
that the defendant's defence in this action fails.

The land, in mv opinion, was not exempt from taxation under 
47 Viet. c. 14, s. 22.

The suggestion has been made that part of the land assessed 
lies in an adjoining municipality. This was not pleaded as I 
think it ought to have lx*en if it was intended to raise such rn 
issue. It was not argued in the court below nor in this court, and 
the evidence does not clearly shew that any part of the land 
assessed lay outside of the municipal limits of the plaintiff muni
cipality. In these circumstances, I do not think we should give 
effect to such a suggestion. The appeal ought to lx* decided, in 
my opinion, without reference to it, because, had it been pleaded 
and raised in the court below, clear evidence might have Iren 
obtained to prove the fact.

Martin, J.A., dismissed the appeal.
Gallihkr, J.A.:—I would allow the appeal.
The defendant was assessed for the lands which he held under 

agreement of sale during the years 1911 and 1912, and paid the 
taxes thereon.
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Subsequent to that date, though assessed, he refused to pay
taxes.

I think he was rightfully on the roll in the first instance.
In Coquitlam v. Hoy (1899), ti B.C.R. 458, it was held that 

Hoy never had any interest in the lands, that he was not therefore 
properly on the roll, and in placing him on the roll, the assessor 
acted without jurisdiction.

It is the question of want of jurisdiction that runs through 
the cases cited by respondents and which does not obtain here 
that distinguishes this case* from those cited.

Ik ing properly on the roll, if assessed for too much land, he 
should have appealed to the Court of Revision, and not having 
done so, he is bound.

S. 22 of c. 14 of B.C. statutes, 1884. is construed in The Queen 
v. Victoria Lumber Co. (1S97), 5 B.C.R. 288, a unanimous decision 
of the full court composed of McCreight, Walkem and Drake, JJ.

That ease is directly in point and is an answer to the respond
ent's contention on the statute.

McPhillips, J.A.:—The action was one for taxes (s. 275, c. 52 
4 Geo. V.—Municipal Act, 1914—recovery of taxes by action— 
evidence of the debt).

The defence being that the respondent who had been assessed 
never was the owner of the la mis or legally liable to be assessed 
therefor, and that the lands were exempt from taxation by virtue 
of s. 22 of the Act relating to the Island Railway, the Graving 
Dock and Railway Lands of the Province, passed on December 19, 
1883—but this latter part was not pressai in the appeal and does 
not need consideration.

It would appear that there was mistake in survey as originally 
made. In the result, the respondent would have only been able 
to acquire from the Esquimalt and Nanaimo R. Co. 14 acres out of 
74 acres agreed to be sold to him, as (X) acres had been previously 
sold. In the end, the respondent was released from the agreement 
of sale, and w as returned the money paid with interest.

The lands agreed to t>e purchased by the respondent, and for 
which he was assessed, viz., east 74 acres of section 20 r. 6 Cowichan,

I as to the greater portion thereof, were really in the possession 
of one Loder, who had paid all his taxes, and these lands were in 

I the Coniiaken District. It is difficult from the notes of evidence
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we have before us to be very positive as to the actual facts. At 
best, it might possibly be said that 15 acres of the 74 acres are 
within the boundaries of the appellant corporation, but thi> was 
not satisfactorily proved and against the opinion of the trial judge, 

Hawthorn- I can find no material upon which to hold that any of the lands 
thwaite. as9esHe<i wt»rc within the boundaries of the appellant corporation.

Can it he said, upon these facts, that any valid assessment was 
ever made? The trial judge, His Honour Judge Lampman, dis
missed the action and the appeal is from that judgment. In my 
opinion, the judge arrived at the right conclusion. In bringing an 
action for taxes under s. 275 of the Municipal Act, the production 
of the collector's roll constitutes “ primâ fade evidence of the 
debt.” This enactment, though, does not enable judgment to go 
for the amount of the taxes when then* is evidence that the lands 
were not assessable.

In the Municipality of the Township of London v. The Gni 
Western R. Co., 17 U.C.Q.B., 262, Burns, J., said, when con
sidering a section of the Municipal Act of Ontario, similar to s. 
320 of the Municipal Act of British Columbia (giving validity to 
the revised roll) at p. 266:—

The distinction where it is necessary to apiieal and where the claim nay 
be resisted by an action of trespass or replevin is this: if the power existedlo 
make the assessment, then there is a jurisdiction in those doing it, andin 
such case the remedy is by appeal only; but if the assessment In- illegal, then 
there is no jurisdiction to do it, and, in such case, the person resisting in not 
compelled to resort to the remedy of appeal, but may resist the illegal exaction.

Clearly there was no power in the appellant corporation to 
assess lands in the Comiaken District. The case of Beckett v. 
Johnston, 32 U.C.C.P. 301, has features very much like the present 
case. The headnote in part reads as follows:—

Ejectment under a tax deed by the assignee of the purchaser, who *ae 
the township clerk. The sale was for the taxes alleged to be due for the 
years 1871 and 1872. In the assessment roll for 1871 the land was deembed 
as the “8. pt. 12, 53 acres”; and for 1872 as “S.E. pt. 12, 53 acres’ ; and it 
appeared that the land, whether taken as the south or south-east part, included 
portions of the lot owned respectively by F. and C., and on which they had 
paid their taxes; and also certain lots of a village laid out on part of 12. 

Held, that the plaintiffs’ title failed; for that the assessment \v;is illegal. 
Per Wilson, C.J., also that the evidence, set out below, shewed that the ^ 

defendant had, as between himself and the municipality, paid the taxes upon 
his part of the lot.

Held, also, that the defect was not cured by s. 155 of the Assessment Art | 
of 1868, 32 Viet., c. 36, O.



42 DXH.] Dominion Law Reports.

Also see City of Brantford v. Ontario Investment Co.} 15 A.R. 
(Ont.) 605, at 607, 608; and Blakey v. Smith, 20 O.L.R. 279, at 
282.

In Coquitlam v. Hoy (1899), 6 B.C.R. 458, McColl, C.J. (when 
considering s. 155 of R.S.B.C. 1897, c. 144, similar to s. 275 of 
c. 52, 4 Geo. V., 1914), said at p. 459:—

S. 154 (misprint—should be 155) gives the right of recovery of taxes by 
action to the municipality against the person by whom they are “payable,” 
and makes a certified copy of so much of the roll as relates to such taxes primd 
facie evidence of the debt; it is not as if the Act in terms made the roll itself 
conclusive evidence of the debt subject to any question of payment subse
quently, and the copy primA facie evidence of the contents of the material 
l»rt of the roll. What I am asked to do is to read into the section after the 
word “payable” the words “as appears by the assessment roll” or some 
equivalent, for the purpose of creating the relationship of debtor and creditor 
between persons having in truth no such relationship. The position of the 
defendant would have been very different from what it is if lie had once been 
properly placed u|x>n the assessment roll, and, having parted with the property, 
had omitted to have his name removed, or if, having an assessable interest at 
the time of the assessment, the nature of his interest had merely been ins
tated in the roll. A person so situated cannot perha|ie well complain of con
sequences to what he himself has contributed by his neglect.

Upon the facts of the present case, there is no sufficient evidence 
that any of the lands were at all assessable by the appellant cor
poration. Coquitlam v. Hoy, supra, was heard in appeal (6 B.C.R. 
546) by the full court, the headnote reading as follows:—

The mere fact that a person is named in the assessment roll of a munici
pality as the owner of certain real estate docs not make him personally liable 
for the amount of the assessment.

Ss. 134 and 155 of the Municipal Clauses Act considered.
Qua re, whether a person whose name was once properly on the assess

ment roll would be liable for taxes after he had parted with his interest in the 
property but had omitted to have his name removed.

Where an assessor exceeds his jurisdiction the person assessed is not 
bound to appeal to the Court of Revision, but may successfully raise the 
question of his liability in an action to recover taxes.

The judgment of Drake, J., at pp. 548, 549, 550, is particularly 
applicable to the facts of the present case.

In Toronto R. Co. v. Toronto Corporation, [1904] A.C. 809, 
lord Davey in delivering the judgment of their lordships of the 
Privy Council, dealing with the Assessment Act for Ontario, 
similar legislation to that of British Columbia, and requiring con
sideration in this case (t.e., ss. 216 and 230 Municipal Act, c. 52, 
4 Geo. V., 1914), said, at pp. 814, 815:—

The decision of the Court of Appeal which is said to be res judicata arose
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out of a proceeding under the sections in the Assessment Act relating to the 
Court of Revision. By s. 62 a Revision Court of three persons is const it uted, 
the jurisdiction of which is defined by s. 68 as follows:—

“At the time or times appointed, the Court shall meet and try all com
plaints in regard to persons wrongfully placed upon or omitted from the roll, 
or assessed at too high or too low a sum.”

By ss. 75 and 84 there is an appeal from the Court of Revision to the 
County Court Judge, or, where a person has been assessed to an amount 
aggregating $20,(XX), to a board consisting of the judges of the counties which 
constitute the County Court district, and from that board to the Court of 
Appeal. The Act provides that the appeal shall tie heard by three or more 
Judges of the Court of Appeal ; and the decision of such judges, or a majority 
of them, shall be final.

The appellants appealed to the Court of Revision against the assessment 
of 1901 on the ground, amongst others, that the property enumerated was not 
liable to assessment as real property. The Court of Revision dismissed the 
appeal, and their decision vas affirmed by the County Court Judges, and 
subsequently by the Court of Appeal.

It appears to their Ixirdships that the jurisdiction of the Court of Revision, 
and of the courts exercising the statutory jurisdiction of appeal from the 
Court of Revision, is confined to the question whether the assessment was 
too high or too low, and those courts had no jurisdiction to determine the 
question whether the assessment commissioner had exceeded his powers in 
assessing property which was not by law assessable. In other words, where 
the assessment was nb initio a nullity they had no jurisdiction to confirm it 
or give it validity. The order of the Court of Appeal of June 28, 1902, was 
not, therefore, the decision of a court having competent jurisdiction to deride 
the question in issue in this action, and it cannot be pleaded as an estoppel.

This point was not argued in the Court of Appeal, in the present case, as 
that court only followed its own decision in the apjieal from the Revision 
Court in the previous year. It is, therefore, a satisfaction to their Lordships 
to know that their decision is in accordance with the opinions expressed by 
judges in the Court of Appeal for Ontario and in the Supreme Court in other 
cases. In Nickle v. Douglas (1875), 37 U.C. Q.B. 51, the exact point arose. 
The apix'llant had unsuccessfully appealed to the Court of Revision, audit 
was held, after an elaborate examination of the previous authorities in the 
English and Canadian courts, that that court had no jurisdiction to decide 
any question whether particular property was assessable, and also that the 
party was not estopped by having previously appealed to the Revision Court. 
In London Mutual Insurance Co. v. City of London (1887), 15 A. R. (Ont.) 
629, the decision of the County Court Judge was treated as final, because the 
question was within the jurisdiction of the assessor; but Hagarty, C.J., held 
that, if the property had not been assessable, that would have shewn that 
ab initio the assessor and the appellate tribunals had been dealing with some
thing beyond their jurisdiction, and their confirmation of the assessor's act 
would go for nothing; and Paterson, J.A., expressed himself to the same 
effect. In City of London v. Walt & Son (1893), 22 Can. 8.C.R. 300, Strong, 
C.J., said:—

“I agree with the Court of Appeal in holding that s. 65 of the Ontario 
Assessment Acl does not make the roll, as finally passed by the Court of
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Revision, conclusive as regards questions of jurisdiction. If there is no 
power conferred by the statute to make the assessment it must l>e wholly 
illegal and void ab initio and confirmation by the Court of Revision cannot 
validate it.”

In view of the authorities and upon the facts of the present 
case, it is dear that it was not established at the trial that there 
was any debt due by the respondent to the appellant corporation 
for taxes—the lands were not assessable.

It follows that, in my opinion, the appeal should be dismissed.
Appeal dismissed; court divided.

MAHER v. ARCHAMBAULT.
Supreme Court of Canada, Fitzpatrick, C.J., and Davie*, Idington, Anglin and 

lirodeur, JJ. May 7, 1918.

Partition (§ I—1)—Second action before nullity of first declared
BY COURT.

A party to partition proceedings cannot bring a second action in par
tition as long as the nullity of the first proceedings has not been judicially
established.

The action to annul should be brought against all the co-partitioners.

Appeal from the judgment of the Court of King's Bench, appeal 
side, 25 Que. K.B. 436, reversing the judgment of the Superior 
Court, District of Montreal, and dismissing the plaintiffs’ action 
with costs.

F. J. Laverty, K.C., for appellants; J. (). Lacroix, K.C., for 
respondent.

Fitzpatrick, C.J.:—I am of opinion that the appeal should 
be dismissed with costs.

Davies, J.:—I will not dissent from the judgment proposed to 
be given by a majority of my colleagues confirming the judgment 
of the Court of King’s Bench, Quebec, though I entertain grave 
and strong doubts as to its correctness.

Idington, J., (dissenting):—The appellants claim that their 
late father Edouard Trudel w ho was admittedly ow ner of a share 
of certain lands in the Province of Quebec died without parting 
with such ownership and that respondent is the owner of the 
remaining shares therein and seek to have a partition or sale of 
said lands.

The respondent claims as heir or devisee of one Dcsparois whose 
title (if any) in or to the share of the appellants’ father in said lands 
rests entirely upon certain alleged proceedings taken for partition 
resulting in an alleged licitation.
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Edouard Trudel had lived and married in New York State and 
become insane long before said proceedings and so continued <lin ing 
same and for many years until his death.

Art. 1038 C.P.Q. provides that : “1038. All the co-heirs or 
co-proprietors must be parties in the suit for a partition.”

This seems imperative. hMouard Trudel was not made a party. 
A consent judgment sanctioned only by those owning other shares 
was entered. Later on upon it being discovered, as it must have 
been known to those acting, if care taken, that he was entitled to 
the share now claimed, an irregular entry was made on the cahier 
(ka charge 8 that for his share of proceeds he would be entitled to 
claim. There is nothing to connect deceased with this part iciilarly 
unauthorised proceeding. Nor is there even the shadow of pre
tence for it in law, but later on, through steps taken by one or 
more of the parties concerned, the wife of deceased was improperly 
induced to accept a sum of money pretended to lx? proceeds of the 
sale and hence it is pretended the appellant and her children are 
bound thereby.

No curator was ever appointed for him in Quebec. By a New 
York Court his wife was afterwards appointed his committee.

It is proven by expert testimony that by the law of New York 
this gave her no authority in respect of the sale of his real estate. 
She could collect rents of real estate but that is as far as her 
authority went even in New York State.

Assuming for the moment that a foreign state where his land 
was could recognise her power in that respect, there was no such 
recognition or direction given by any one having power to give 
it in Quebec. Nor does it seem very clear what could have hern 
done in that way.

I am unable, therefore, to understand how such proceedings 
can he held otherwise than a nullity so far as the share of the 
deceased was concerned.

This court, in the case of Serling v. Levine, 47 Can. S.C.R. 103: 
7 D.L.R. 266, held that the minor who was sued without a tutor 
being named and shortly afterwards came of age, and then had 
acted in many ways in such a manner as to induce some of us to 
hold that he had waived the right to object to the want of a tutor 
at the initiation of the proceedings, could not complain of such 
absence of a tutor. Instead of defying and disregardinv the court
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when he came of age, he had submitted and acted in many ways 
that some of us thought precluded him from insisting upon such 6. C. 
an objection. Maheb

The court above, however, overruled us, and held the whole AlM!JjA1I 
proceedings a nullity, 19 D.L.R. 108. (1914] A.C. 659, at 662. b*a7lt"’

The acts and submissions of the defendant in that case after idingt0n, j.
his majority (which if memory serves me were more than detailed 
in the judgment of my brother Brodeur) seem to me to have l>een 
atom important in the way of overcoming the initial difficulty than 
anything relied upon herein as done by the committee of the insane 
person in the way of ratification.

In principle I cannot distinguish that case from this in regard 
to the question of nullity.

There are many reasons why an insane man should be more 
jealously protected than an infant of somewhat mature years at 
least. The law seems to make no distinction.

It seems idle to suggest that the proceedings are different, 
especially in face of the imperative language of the article I have 
just quoted. And in view of the fact that the first step to inquire 
as to in a partition suit is whether or not partition can advanta
geously be accomplished. See art,. 698 C.C. and 1040 C.P.Q., and 
other articles in each of the respective sections where they appear.

It so happens in most cases all the steps thus indicated as 
possible are needless, for a mere glance at the circumstances so 
demonstrates the situation and sensible people act accordingly 
and proceed to licitation.

They proceeded in this instance by a consent judgment, but 
who consented?

The folly of disregarding the article requiring all co-heirs or 
co-proprietors to be made parties became apparent in this instance 
for the consent should never have been given localise one of the 
parties who should have been joined therein was in an insane 
asylum without a curator or committee. If that had l>een dis- 

j closed no doubt the judgment never would have been entered.
The conduct of someone W'as at fault and no need for harsh 

words, but yet it seems quite incomprehensible without suspecting 
someone of at least crass negligence. To maintain such a pro
ceeding it seems to me would be putting a premium on worse 
conduct in the like cases.
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Having considered all the articles of the Civil Code and Code 
of Procedure cited to us, and many others, I do not see the necessity 
for elaborating the matter.

The case of Bank of Montreal v. Simson, 14 Moo. PC. 417, 
15 E.R. 363, illustrates how the law in Quebec has always looked 
at the interest of minors and the limited powers of tutors in regard 
to certain classes of property held by the minor.

Curators stand in the same position relative to any powers 
they may have unless when expressed otherwise.

And when we contemplate the shadow of one as it were acting 
by reason of an analogous appointment in a foreign state and not 
renominated under the law of the country where an immoveable 
is in question, 1 fail to bo able to attach any importance to her 
acts or omissions as having any bearing upon what is really in
volved.

And the importance sought to lie drawn herein from what was 
done as if judicially done, suggests I should refer the inquiring 
mind to the case of Davis v. Kerr, 17 Can. 8.C.R. 235, at p. 244. 
where Taschereau, J., is reported as making some pertinent re
marks which might well l>e applied to some things done or j>er- 
mitted in the proceedings in question herein.

Holding the entire proceedings a nullity so far as the share 
of the deceased was concerned, I need not trouble myself as to the 
possibility or propriety of taking another course than that taken 
by those instituting the proceedings.

Nor do I see any difficulty in regard to the proof of the marriage 
of deceased and legitimacy of the appellants. Much less has lieen 
acted upon judicially.

Indeed, I respectfully submit if the ground taken by the court 
lielow and in respondent’s argument that the original record was 
quite regular and the adjudication therein valid and the appel
lants’ action denying positions so groundless as these -uggested,
I do not see why that feature of the case and the utterly void 
conduct of the committee in what she did as representing the 
court in New York should be laboured with or given prominence 
as it is at every turn in both judgment and argument.

The English system relative to the insane and their property 
of which New York law is, as it were, the heir, does not furnish 
quite as much safeguarding or restriction as the French system in
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force in Quebec relative to the appointment of a guardian called 
in the one a “committee” and in the other a “curator.” The 
results are surprisingly alike, though possibly differing in origin 
and mode of appointment.

But in the last analysis the entire power of a committee of a 
lunatic is statutory and there is not a vestige of authority in the 
State of New York to maintain that which the wife of deceased 
was induced to assume. And it does not require much penetration 
to discern by whom and why she was so induced.

Inasmuch as the principle upon which a licitation sale is 
rendered, by art. 1054 C.P.Q., in its results analogous to the 
effect of a sheriff's sale, our decision in the case of Leroux v. Mc
Intosh, 52 Can. S.C.R. 1,26 D.L.R. 677, may be worth considering.

The appeal should be allowed with costs here and below and 
the judgment of the trial judge restored.

Since writing the foregoing the case has been re-argued hut I 
set* no reason for changing my opinion as the result thereof.

Anglin, J.:—We have heard this api>eal argued twice. While 
careful consideration of it on each occasion has not entirely dis
sipated all doubt in my mind whether the conclusion of the trial 
judge—at all events in so far as it established the title of the 
plaintiffs other than Mary Maher—should not be restored for the 
reasons stated by him and by Mr. Justice Cross, I am not con
vinced that the several judgments entered in the partition pro
ceedings, through W'hich the defendant claims title, must not first 
be set aside. That relief, if sought, could not properly lie granted 
in this action in which the parties to those proceedings are not 
before the court.

Although it is expressly provided by art. 1038 C.P.Q. “that 
all the co-heirs or co-proprietors must be parties in the suit for a 
partition,” it is conceded that there was no representation what
ever of the interest of Edouard Trudel, one of the co-heirs, in the 
partition proceedings until after the property had been sold and 
the record shews that neither he nor his foreign curatrix was made 
a party to them at any stage.

I am by no means satisfied that under the law of the Province 
of Quebec a foreign curatrix or committee of a lunatic, who, 
according to the law of the forum of her appointment, was not
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authorised to dispose of his real property, could, by her approval 
and ratification of proceedings already had for the sale I tlie 
lunatic’s interest, vest it in the purchaser. If she could, I qu< tion 
whether the terms of the power of attorney given by her to Mr, 
Prefontaine would enable him to give such approval or ratifu ation 
on her behalf, or to represent her in the proceedings subset | nt to 
its date. He does not appear to have had any other authority. 
As a matter of fact, although Edouard Trudel’s interest a> a co
heir was brought to the attention of the court, as appears from the 
cahier des charges, as already stated, neither he, nor Ids committee 
or curatrix, was ever joined as a party to the proceedings.

It is only “after the observance of all the formalities :ii>ove * 
required,” including the joinder of all co-heirs or co-proprn tors as 
parties, as prescribed by art. 1038, that the adjudication, under 
art. 1054 C.P.Q., transfers the property. Whatever there may 
be in the nature of an estoppel against the plaintiff, Mary 
Maher, the curatrix, by reason of her receipt and mention 
of the moneys representing her husband’s share of the proceeds of 
the sale does not affect her co-plaintiffs. Nor, so far as I am 
aware, have their rights been extinguished by the expiry of any 
period of prescription.

Yet, while it may lie a little difficult to understand n what 
ground a judgment pronounced in a proceeding to which neither 
he, nor any person representing or in privity of estate \- ith him 
was a party, should be held so far binding on the owner of an 
interest in property that he is obliged to have it set aside liefore 
asserting his title in the courts against a person whom lie finds 
in possession and claiming ownership, the procedure provided for 
by art. 1185 C.P.Q. ct seq. would seem to indicate that tlii' is neces
sary. On this ground alone, therefore, though not without 
hesitation, I concur in the dismissal of this appeal.

Brodeur, J.:—The present action for partition i> wrongly 
brought against the defendant Archambault. The lalt < r, after 
the plaintiff, would be the possessor of a lot of land which formerly 
belonged to the Trudel succession and which was sold in 181)3 by 
judicial authority in an action for partition. The plaint iIT claims 
that this judicial sale is void because her husband, one of the heirs, 
was not regularly made a party to the cause.

It appears from the proceedings which led to the -ale, that
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Edouard Trudel, husband of the plaintiff, had not been summoned 
as a party. Several years before, one of his brothers had disposed 8. C. 
of liis interest in the property as he was incapable of attending to Mahe* 

his business and was then in an insane asylum. This all appears Abcbam 
to have been done by his brothers in the best faith in the world bault. 

and in his best interest. i.
The part that he owned had little value. What was done 

was evidently in order to avoid expense. At all events, when the 
hill of costs in the action for partition in 1893 was prepared, it was 
discovered that the sale of the rights of Edouard Trudel was a 
nullity and there was then inserted a clause in the conditions of 
sale by which the rights of Edouard Trudel to an undivided 
eleventh part of the property was acknowledged. Proceedings 
were taken by the plaintiff to have a curator to her husband 
appointed and to receive payment of his share of the price of 
sale.

The property was sold by the court. The plaintiff received 
the sum which represented the rights of her husband. The prop
erty passed to various purchasers, and according to the plain
tiff, the defendant Archambault would now be the owner. She 
brought suit for partition, claiming that the first partition was a 
nullity. It is an elementary principle that the parties cannot 
bring a new action for partition, as long as the nullity of the first 
sale has not lieen judicially established. Haudry-Lacantinerie, 
vol. 8, No. 3513; Demolombe, vol. 15, No. 518.

Now, against whom should this action to annul lie directed? 
Is it against the possessor of the property or against those who 
are parties to the partition?

This first sale constitutes a judicial contract which like other 
contracts is susceptible in certain cases of lieing annulled or of 
lieing null and void. The action to annul attacks a contract 
which is deemed to have receiver! the assent of all the heirs. I 
consider that this action should be brought against all the co
part itiimers. Duranton, vol. 7, No. 584; Demolomlie, vol. 17, 
No. 457 ; Aubry & Rau, vol. 6, p. 577 ; Laurent, vol. 10, No. 497.

Before bringing the present action it was then the duty of the 
plaintiff to come before the court and to claim in presence of her 
co-heirs the nullity of the contract to which they hail been parties 
in 1895 the time of the first action for partition.
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the plaintiff before taking proceedings against Archambault should 
have proceeded against her co-heirs.

Brodeur, J. The Court of Appeal then has been right in dismiss! i n her 
action. The appeal is dismissed with costs.

Appeal dismissed.

QUE.

C.R.

HODDEN v. SAURIOL.
Quebec Court, of Review, Archibald, A.C.J., Martineau and Lane, JJ.

June tl, 1018.

Contracts (| I E—111)—Misrepresentation—Opportunity to judoi— 
Lapse or time before bringing action—Inability to iustoei 
property purchased.

Misrepresentation as to the revenue derived from a theatr< is not 
sufficient ground for setting aside a sale thereof, where the itmvlmeer 
has hail an op|x>rtunity to estimate the amount and has not complained 
of the small revenue received for several months after taking p ^session.

Especially where such purchaser is in such a position that lie cannot 
restore the business to the vendor if successful in the action.

Statement. Appeal from a judgment of the Superior Court rendered by 
Panneton, J. Affirmed.

The action in in nullity of a deed of sale, of December ’>, 1913, 
by which defendant sold to plaintiff the moving pictures Imsinc* 
carried on by him, in Montreal, under the name of Luhin Theatre, 
including the lease of the property belonging to the mit en mute. 
The grounds of the nullity were false representations made by 
defendant as to the daily revenues of the theatre, as shewn to 
him by a false liook of receipts. The plaintiff prays that 1 In' deed 
of sale be rescinded and demands the reimbursement of S900, the 
price of the sale; and damages to the extent of $800.

The defendant denies any false representations, lie allege» 
that the plaintiff took possession and administered the said theatre 
for his own lienefit several days before he bought it, and several 
months since, without any complaint nor protest; that if there 
was a diminution of the profits it was due to his maladministration.

The defendant also fyled a plea of puts darrein continuance 
alleging that since the plea, the plaintiff has sold all that hr bad 
bought from defendant to the mis en cause, his landlord, whoiain 
possession thereof, and that even if he succeeds in his action in
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nullity, he cannot return to defendant what he has taught from 
him and put him in the position he was before the sale.

The judgment appealed from is as follows:—
( 'unsidering that plaintiff hail possession of the theatre a few 

days More he Ixmght it, and had the opportunity of approxi- 
mativdy estimating its revenues; that he kept possession of the 
same from that time, the taginning of Decemtar, 1913, until the 
beginning of March, 1914, without making any complaint what
ever to defendant aliout the small revenues he had In-on deriving 
from it compared with what defendant had represented to him to 
lx- the revenue, to wit, the sum of alxiut *4110 per week previous 
to the sale, which statement defendant had made to plaintiff and 
in which statement he persisted when examined as a witness, that 
the Look which is missing would not prove more than defend
ant himself admitted, and plaintiff is not affected by the loss of 
said hook;

Considering that the change in the character of representat ions 
given by plaintiff in said theatre may have contributed to the 
diminution of the attendance;

Considering that plaintiff, though disappointed from the ta- 
ginning of his possession of the theatre as to the revenue of the 
same, seems to have accepted the situation, and has waived his 
right to demand the annulment of the sale by the length of time 
lie allowed to elapse without taking any steps to ta relieved from 
his obligations under said sale, and in fact made payments to 
the extent of *900 to the mia cn cause for rent during that time, 
and attempted to form a company for the purpose of selling to it 
the said I.ubin Theatre;

Considering that plaintiff was moved to take this action by 
the statement of witness Mack to the effect that defendant hail 
Ik-cii kis-ping two sets of books, one shewing more revenues than 
the true one, for the purpose of deceiving any intending purchaser; 
which statement said witness affirmed in his deposition ;

Considering that this evidence can hardly be relied on as it is 
contradicted by defendant and the character of the witness does 
not appear in a favourable light;

Considering that the transfer made by plaintiff to the mis en 
mine of the whole of the property purchased by him from the 
defendant including the lease, in settlement of the rent due by 
him, precludes him from obtaining possession of the same to
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return them to defendant if the deed was annulled; therefore, 
that the conclusion of his action cannot be granted; th< court 
dismissed plaintiff’s action with costs.

Elliott, David & Mailhiot, for plaintiff ; Lamothe, St. Jncqm 
& Lamothe, for defendant.

Archibald, A.C.J.:—In the month of November, 1913, the 
defendant was carrying on a moving picture business in a I heatre 
called Lubin Theatre on Seigneurs St., in the city of Montreal 
At that time, the defendant was negotiating with the plaintiff for 
the purchase of this theatre business. The defendant did not own 
the building but it was owned by Joseph Sauriol and wa< leased 
by him for a period, which had at the time above state I, some 
8 years to run, to a person of whom the defendant was the a ignee.

In the end of November, 1913, the plaintiff, at the invitation of 
the defendant, attended on several occasions at the representa
tions in the said theatre. An agreement was come to between 
the parties about December 1, and plaintiff took over the theatre 
and ran it from the 1st to the 5th of December; and on sai l date, 
the transaction W’hich had previously been reduced to writing lie- 
fore a notary, by the parties, was signed by the plaintiff. It ap
pears that the signature of the deed was purposely delayed between 
the parties, so as to give the plaintiff a further opportunity to see 
how the theatre would shew for the first 5 days under hi- manage
ment.

After that the theatre was run by the plaintiff up until March 
12 following, namely, altogether something more than 3 months, 
without having made any complaint of any description to the 
defendant.

On the latter day, the plaintiff instituted an action to set aside 
the deed of sale on the ground that the defendant had made false 
representations as to the receipts which the said th- t re was 
capable of producing, and as to those which it had produced while 
under the management of the defendant. This is the only ground 
which the plaintiff alleges.

The plaintiff produced, as coming from the defendant, a card 
which contains on the back the following words :—

Seats 605; lease 8H years; rent 1250 per month 5 years $275 per 
month years; $400 per week expenses $250. Upper pari rents $50; 
cash $2,000.
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This card is apparently an answer to a letter addressed by the 
plaintiff to the defendant and which is as follows:—

r>24 Ht. Catherine St. West, November 17th, 1913, Dear Sir.—In reply to 
your ad. in the “Star", re a moving picture theatre, kindly let me have full 
particulars. Yours very truly, (Signed) R. Rodden.

Below the signature in pencil marks is the same information, 
slightly amplified, as was referred to.

The card appears to be an answer to the demand for informa
tion. Plaintiff alleges that this information was false and that he 
was deceived thereby, and that otherwise he would not have 
entered into the transaction.

The defendant denies any fraud on his part. Defendant was 
a man who was not able either to read or write. It appears he 
had in his employment for a year or more, one Mack who, at the 
time of the trial, had gone to Chicago. Mack was the manager 
of the theatre and had a salary from the defendant of $25 a week, 
besides a commission on receipts exceeding $300 per week.

Mack appears to have communicated to the plaintiff what is 
stated to be a fact, that the defendant had kept two sets of books, 
one a true set and the other a false set, and that this was done 
with the intention of being able by the production of the false set 
to shew higher revenues from the theatre than it really produced, 
and to deceive purchasers. Mack was examined by the plaintiff on 
a commission rogatoire, and swears to those facts or allegations, 
and indeed Mack's evidence is the only evidence which would go 
at all to support false representations on the defendant’s part.

I have said that the proof establishes that the defendant was 
unable to keep any books or to read what a book would contain. 
If two sets of books were kept, they were both kept by Mack, 
and the defendant’s attorneys suggest in their factum that if two 
sets of liooks were kept and one of them was false, the object of 
Mark in keeping the false set of books was not to deceive pur
chasers but to deceive the defendant and make him pay to Mack 
commissions in addition to his salary upon revenues that were 
never received.

Certainly these books were not shewn to plaintiff at all nor is 
it shewn that any books existed in which a revenue of $400 a week 
was represented to be received from the theatre in question.

There were 505 seats in that theatre and there were repre
sentations at least twice a day. It would seem from writings in
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the record that the greater number of the seats were sold at 
10 cents, but a comparatively small proportion (about onc-i nth), 
at 5 cents. 505 seats occupied twiee would make $101, which if 
counted at 10 cents would make $101 a day, or over $000 n week. 
But supposing one-half were reckoned at 5 cents and one-half at 
10 cents, it would make an average of 754 cents, which upon 1,010 
would make $70.10 a day or $420 a week. These sums shew that 
it was clear that the capacity of the building was sufficient to 
produce the revenue of $400 which plaintiff alleges was repn , nted. 
The attendance at the representations, of course, would depend 
upon their popularity, which might either be improved or diminidi- 
ed by the plaintiff as compared with what they had been under the 
defendant.

The judge in the court below made an unfavourable .......
upon the evidence of the witness Mack and that comment nppears 
to me to be justified by the fact that if the statement made by 
him was true, the fraud was his own.

Now when we add to these considerations the conduct of the 
plaintiff in the matter, and in the light of the fact that the receipts 
of such a business depend entirely upon the popularity of the 
representations, and these again depend upon the ability of the 
proprietor to select artists and plays or representation which 
shall be pleasing to the public, we have the fact that the plaintil, 
by actual attendance at several representations during i lie last 
days of November, had an opportunity of estimating the acha
landage of the theatre under the management of the defendant, 
and in the second place, he had 5 days in the first part of I Vecmber 
agreed upon before he signed the contract, in order to feet what 
the theatre would produce under his own management, and in the 
third place, he ran the theatre after that for 3 month- without 
making any complaint whatever. These facts seem to ine ab
solutely inconsistent with the supposition that the plaintiff bought 
this business upon the faith of a warranty that it was capable of 
producing $400 a week.

I think the conduct of the plaintiff absolutely cuts him out of 
any solid foundation for his action.

There is, however, another point which is dwelt upon in the 
judgment, namely, after the plaintiff had taken his action, he 
notified not only the defendant but the mit en cause his landlord,
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that he intended, on a given day, which was some 10 days after 
the action was instituted, relying upon the result of the action, 
to abandon the property and the sale of the effects to him, to 
aliamlon his contract with the defendant. Thereupon the mis en 
cause, the landlord, sued the plaintiff for his rent and they came 
to an agreement upon the judgment to be rendered, and that 
agreement provided that the mis en cause released the plaintiff 
from all hii obligations concerning the rent due and to become 
due, and the plaintiff abandoned to the mis en cause all his rights 
under the contract between the plaintiff and the defendant, and 
thereafter the mis en cause liecoming proprietor of all the appareil 
of the theatre, disposed of it to other persons.

Thereupon defendant's plea of puis darrein continuance on the 
ground that, by the action of the plaintiff, he had put it out of his 
power to put the defendant back in the same position as he was 
before the passage of the deed, in the event of the plaintiff succeed
ing in his action to cancel the deed between them. The plaintiff 
being examined upon this plea by the defendant, admitted fully 
that it was now out of his power to restore to the defendant the 
goods which had been purchased under the contract which the 
plaintiff is seeking to cancel.

The judge held, in my opinion, quite rightly that this act on 
the part of the plaintiff precluded the possibility of his success 
in the present action.

I believe that judgment to be completely sound and I am to 
confirm. Appeal dismissed.

SMITH t. CURRY.
Manitoba Court of Appeal, Perdue, C.J.M., Cameron and Fullerton, JJ.A. 

July 8, 1918.
Easzmknth (I II A—5)—Creation or—Building plan—Passageway— 

Party wall.
Where adjoining owners construct their buildings according to a party 

sail plan and one is given a passageway to hie building by means of a 
communicating door through the party wall, a valid easement is created 
to the stairways and passageways necessary for the proper user of hie 
building, which is coextensive with the duration of the building. As a 
condition precedent to the relief being granted, the party seeking such 
rebel must himself do equity by paying his share of the cost of the party

(Acton Tanning Co. v. Toronto Suburban ft. Co., 40 D.L.R. 421, referred to.]

Appeal from the judgment of Macdonald, J., 36 D.L.R. 400. 
Varied.
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C. P Wilton, K.C., and S. H. Forrett, for appellant ; Z). H. 
Laird, K.C., and E. G. Hetheringlon, for respondent.

Perdue, C.J.M.:—The plaintiff owned a lot in the v.xvn of 
Souris, and the defendant Curry was the owner of the adjoining 
lot on the west side. Each decided to erect a building on his lot, 
the plaintiff's to be used as a drug store on the ground Hi » r will 
rooms overhead, and Curry's to be used as a hardware 'hit on 
the ground floor and also with rooms overhead. In tin early 
part of 1905 each of them engaged the same architect to prepare 
plans. The architect, before preparing the plans, suggested that 
there should be a party wall between the buildings. The part» 
agreed to this. The architect then prepared a preliminary plan 
shewing an arrangement of the stairways and passages which ht 
recommended to the parties as being for their mutual I««61. 
Both parties agreed to the proposed arrangement. The architect 
then prepared the plans embodying his proposal, and the ; .idinp 
were constructed in accordance with them. Curry was in Souris 
while the buildings were being erected and knew how t hey sett 
laid out and constructed.

The buildings, which were erected according to the plans 
agreed upon, shew a door in the front of the Curry building lead
ing to a passage and a stairway to the floor above the store!. 
There is no front stairway in the plaintiff’s building. Acres 
from the street to the upper floor of the plaintiff’s building can 
only be obtained by means of the stairway in the Curry building 
and by using a passageway running east from the tup of the 
stairway to a passage running north and south along the party 
wall. Two doors were constructed in this party wall permitting 
access from one building to the other. The party wall was built 
by Curry but the plaintiff was to pay his share of the ( "t. The 
back entrance to, or egress from, both buildings is by a stairway 
in the plaintiff's building, connected with passages leading to and 
from the Curry building. There is no back stairway in theCurty 
building and no access to the rear from that building except by I 
the back stairway of the plaintiff’s building. Fireproof doors ate I 
placed in the doorways in the party wall. The buildings were I 
completed in the early part of 1896 and since that tim- the stair- I 
ways have been used in common by the parties and their tenant I 
The upstairs portion of each building is used for office oi residential I 
purposes.
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The trial judge finds that shortly after the erection of the 
buildings the defendant Curry presented a party wall agreement 
for c'locution by the plaintiff and the defendant submitted an 
agreement with respect to the front entrance and passageway!-. 
The latter Curry refused to sign, giving as his reason that he 
did not wish to have anything against the property in case he 
wanted to dispose of it. The plaintiff then refused to sign the 
party wall agreement or to pay his share of the cost of the wall. 
In lflOti. after the erection of the buildings, Curry transferred 
the land and building to himself and his co-partner and co-defend
ant. Mitchell, but the latter had notice of the plaintiff's rights. 
Matters remained in this condition until 1917 when the defendants 
notified the plaintiff that they proposed to close the doors in the 
party wall and shut off access by the plaintiff to the passages 
and stairway on the defendants’ property.

There is no dispute as to the main facta. The manner in which 
the building was constructed shews beyond a doubt that there was 
an agreement between the owners of the buildings that the plaintiff 
should have access from the street to the upper floor of his building 
Dy means of the front door, stairway and passages in the Curry' 
building and Curry should have the use of the plaintiff’s back 
stairs and passages to his own building. Curry was satisfied with 
the arrangement and agreed to it. The only matter as to which 
there is any question is the duration of the agreement. Nothing 
appear- to have been said as to this before or during the construc
tion of the building. The architect says that there was no time 
mentioned. He goes on to say: "It was agreed that the building 
should be built in that way. I should have said it was for all 
time.”

MAN.
cTI.
Smith
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Cumtr.

I’wdiM C J.M.

No time having been mentioned, the agreement was either at 
will or for the duration of the buildings. But the whole con
struction of the premises, with the doors in the party wall, the 
passages in connection with them, the placing of the stairways, 
etc., points in its very nature to something more than a mere 
temporary arrangement. Each party received a concession from 
the other. Both were satisfied and we cannot now enter upon a 
discussion as to who got the best of the bargain. The plaintiff 
constructed his building without a front stairway relying on the 
agreement that Curry would allow him the use of the front stair-
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way in the Curry building, in return for the use by Curi > of the 
back str'rway in the Smith building. To deprive him iow of 
this rig., would compel him to construct a new stairwux for hii 
building, thereby necessitating material changes in the plan and 
construction of it and depriving him of considerable space

It seems to me that the parties agreed upon a plan of con- 
struction of the buildings whereby each received a valuable con
cession and that the buildings were erected on the failli of this 
agreement. It was intended to be permanent in its nature and to 
continue as long as the buildings lasted.

This is not an action for specific performance. The agreement 
between the parties has, in so far as the construction of the prem
ises is concerned, been mutually performed. The complaint » 
that the defendants threaten to interrupt the rights of the plaintif 
in the use of the premises as agreed. If the plaintiff’s rights are 
of a permanent character and not merely at will, the doi. ridants' 
threat to close the doors in the party wall would, if carried out, 
be a fraud on the plaintiff, causing him serious injury.

The Statute of Frauds is raised by the defendants. But. if 
it applies in this case, there have been such unequivocal acts of 
part performance by both parties as to take it out of the statute 
I need only mention the construction of the doorways through the 
party wall and the passages on each side connected with them and 
the constant ingress and egress by each of the partie- over the 
premises of the other for so many years. This user for so great 
a length of time is in itself an important circumstance. See 
Blachford v. Kirkpatrick, 6 Beav. 232, 49 E.R. 814.

There are authorities which hold that an easement is not an 
"interest in land” within s. 4 of the Statute of Frauds. Thuaii 
Wood v. Lake, cited in Wood v. Leadbitter, 13 M. & W. s is at 848, 
153 E.R. 351, at 356 n., a parol agreement that the plaintiff might 
stack coals on defendant's land for 7 years, which hr had done 
for 3 years under the agreement, was held to be a license which 
had become irrevocable and, though an easement, not to amount 
to an interest in land within s. 4 of the statute. Sec also donor. 
Flint, 10 Ad. & E. 753, 113 E.R. 285; Tayler v. Watir . 7 Taunt 
374, 129 E.R. 150.

At common law an casement could only be conferred by deed, 
and a license or easement created by parol even for a valuable
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consideration is revocable at will: Hewlins v. Shippam, 5 B. & C. 
221, 108 E.R. 82; Wood v. Leadbitter, 13 M. & W. 838, 845, 153 
E.R. 351. But if an easement is not an interest in land, an agree
ment for a grant of such a right need not be in writing as a con
tract concerning an interest in land, although the grant should be 
by deed.

In McManus v. Cooke, 35 Ch. D. 681, Kay, J., in an exhaustive 
judgment in which he reviewed the common law and equity cases 
bearing on the question, came to the conclusion that a verbal 
agreement for an easement may be enforced where there has been 
part performance, whether it is, or is not, within s. 4 of the Statute 
of Frauds. He sums up the results of the authorities as estab
lishing the following propositions, p. 697 :—

(1) The doctrine of part performance of a parol agreement, which enables 
proof of it to be given notwithstanding the Statute of Frauds, though prin
cipally applied in the case of contracts for the sale or purchase of land, or for 
the acquisition of an interest in land, has not been confined to those cases. 
(2) Probably it would be more accurate to say it applies to all cases in wliich 
a Court of Equity would entertain a suit for specific performance if the alleged 
contract had been in writing. (3) The most obvious case of part perform
ance is where the defendant is in possession of land of the plaintiff under the 
parol agreement. (4) The reason for the rule is that where the defendant 
has stood by and allowed the plaintiff to fulfil his part of the contract, it 
would be fraudulent to set up the statute. (5) But this reason applies 
wherever the defendant has obtained and is in possession of some substantial 
advantage under a parol agreement which, if in writing, would be such as the 
court would direct to be specifically performed. (6) The doct. ii e applies to 
a parol agreement for an easement, though no interest in land i > tended to 
be acquired.

In the McManxu case, the plaintiff and defendant being the 
owners of adjoining houses entered into a verbal agreement that 
the plaintiff should pull down a party wall and rebuild it lower 
and thinner, and that eaeh party should be at liberty to make a 
lean-to skylight with the lower end resting on the party wall. The 
plaintiff rebuilt the wall and erected a skylight as agreed. The 
defendant also erected a skylight on his side, but not a lean-to, 
and so shaped as to obstruct the light to the plaintiff’s premises 
more than the lean-to skylight would have done. It was held 
that the effect of the agreement was to give each party an ease
ment of light, and that the defendant had been put in possession 
of a larger space on his side of the wall by the erection of the thinner 
wall; that “the defendant having obtained all the advantages
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which this agreement was intended to give him, it womi be i 
fraud on hie part to refuse to carry out his part of the agti -meat, 
and to resist an attempt to compel him to do so by insb ng oe 
the Statute of Frauds.”

McManus v. Cooke, supra, was approved by the ( mit of 
Appeal in the very late case of Hunt v. Picture Theatres !. miled, 
[1915] 1 K.B. 1. The last case points out that owing to tb- fusion 
of law and equity Wood v. Leadbitter, supra, and similar ■ i, visions 
will no longer be followed and that equitable rights will lie i riturns! 

in all the courts.
In regard to the second proposition above quoted from Mrilanui 

v. Cooke, Sir Edward Fry, (Spec. Per., 5th ed., p. 298.) says:—
It may be questioned whether this statement of the extent of the doe 

trine would not be made more accurate by omitting the words “for spécifié 
performance.”

This would much widen the scope of the proposition.
In the very late case of Acton Tanning Co. v. Toronto Suburban 

R. Co., 40 D.L.R. 421, 66 Can. S.C.R. 196, the Supreme t uurt ol 
Canada, affirming the decision of the Appellate Division of the 
Supreme Court of Ontario, held that an oral agreement ! «'tween 
the parties as to the right-of-way of the railway company through 
the lands of the Tanning Co. was binding on the latter, and that 
the Statute of Frauds probably did not apply, as the action was not 
brought on a contract for the sale of lands or any interest in ot 
concerning them; but if the statute did apply, it was l iken out 
of the statute by part performance on the part of the railwiy 
company.

In the case now before this court the actual construction of 
the two buildings shews that mutual advantages were intended 
to be conferred which clearly point to some agreemen' lietweeo 
them. The court is, therefore, bound to inquire what that ague 
ment was: Morphett v. Jones, 1 Swans. 172, 36 E.R. "14; Fir, 
5th ed., pp. 292-293; McManus v. Cooke, at p. 697. As I hire 
already stated, there is no dispute in regard to the i greement, 
except as to its duration, and I think it was intended i" continue 
as long as the buildings existed, or until it was varied ■ t ended by 
consent of the parties. The fact that the party wall was altered 
in order to conform with the agreement as to the mutual use of
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the stairways, appears to me to establish this. It was an agree- MAN- 
ment for valuable consideration without any time limit: Llanelly C. A.
H. Co. v. London <t N.W.R. Co., 8 Ch. App. 942. Smith

It is urged that the acta of performance on the part of the (Ykhy
plaintiff were not sufficient to take the case out of the Statute of -----
Frauds, if the statute applied. But the agreement was actually F*d**’CJ U'
performed by both parties to the extent of so laying out and con
structing the buildings—that the stairways could be, and were 
plainly intended to be used in common. Both parties entered 
into the use and enjoyment of the easements and continued to use 
them for a long period of years. Plaintiff constructed a door in 
the party wall opening from his property to the defendant's and 
used it for purposes of ingress and egress over the defendant's 
property. The facts, I think, establish a part performance by 
the plaintiff sufficient to take the case out of the Statute of Frauds, 
if the statute applies.

From another standpoint, there is an agreement between the 
parties whereby the plaintiff, for valuable consideration, obtained 
an easement from the defendant, equity then, as between the 
parties (and persons taking with notice), considers it as granted 
and will either decree a legal grant or restrain disturbance by 
injunction. See Gale on Easements, 9th ed. at p. 64; Dalton v. 
Anguii, (i App. Cas. 740, 765, 782; Detomhire v. Eylin, 14 Beav. 
530,51 E.K. 389.

I think that the plaintiff in the agreements tendered by him 
to Curry and to Mitchell and Curry overstated the duration of 
the easement which should be confined to the period of the existence 
of the defendant’s building. I agree with my brother Cameron's 
reasons for arriving at that conclusion. The judgment should be 
amended in this respect.

The plaintiff must, as a condition of the relief, himself do 
equity. He has not yet paid his share of the cost of the party 
wall, and he has had the use of the money since the work was 
done. I think the judgment should be amended by making it a 
condition precedent to the relief that the plaintiff should pay to 
the defendant Curry the sum of $510.65, with interest thereon 
since February 1,1906, at 6% per annum.

There should be no costs of the appeal.
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Cameron, J.A.:—The facts and circumstances in this case are 

set out in the reasons for judgment of Macdonald, J. (30 D.L.R. 
400), who tried the action and gave the plaintiff an injunction 
restraining the defendant from interfering with certain rights-of- 

way on the defendant’s premises to which the plaintiff claims to 

be entitled. The defendant and the plaintiff are the owners of 
adjoining buildings, separated by a party wall, in the town of 
Souris, and the right of the plaintiff to the user of entrain ■ stair

ways and passageways enjoyed by him since the erection of the 

buildings in 1905 is in issue. The same architect was employed 

by each without the knowledge of the other to prepare the m n'ssary 

plans, most of which had been lost. No written or oral agreement 
was made as to the easement in question and its terms must lie 

drawn from the plans and the other acts and facts »urmiindu| 
the transaction. The plans, which were adopted and acted upon, 

contemplated the use by each of the parties of a part of the prem

ises of the other. Each tenement is dominant and each is 
servient to the other.

Obviously there was an agreement between the parties as to 

such mutual user of each other’s premises. The difficulty lies in 

ascertaining the period during which the user was intended to 

continue and this, in the absence of any express statement, must 

be a matter of inference. The further question arise- whether 

the agreement originally entered into was abrogated or abandoned.

An easement is defined as the right of one to utilise the land 

of another in a particular manner not involving the taking of any 

part of the natural produce of that land or of any part of its soil: 

11 Hals. 232. It may be effectually created under circumstances 

which render it inequitable to deny its existence, although the 

proper formalities (t.e., a deed as at common law) have not lieen 

in fact observed. A verbal agreement with the adjoining owner 

upon the faith of which the latter acts is sufficient : lb. 246; 

Daltoh v. Angus, 6 App. Cas. 740, 765, 782.
In tile agreement there were, as I have indicated, mutual con

cessions, v. fact that, by itself, argues strongly again t the con

tention that each was using the premises of the other at the will 

of that other nr that the arrangement was one of mutual conveni

ence only terminable on or without notice. The user of the pre

mises of the one party formed the consideration for the user of the
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premises of the other, and this fact implies the idea of, at the 
least, some jiermanence. It is not reasonable that such an under
standing, involving, in carrying it out, work, delil>eration and 
expense, would be entered into only to be put an end to at the 
whim or caprice of either party.

()n the other hand, I would not infer from the facts and circum
stances of the case that the respective rights created by the agré
ment were intended to lie perpetual. It was surely not a part of 
the agreement that those rights should subsist after the destruction 
by fire of either or lx>th of the structures. The agreement con- 
ten plated that these rights should lie enjoyed with respect to the 
building:' as they were to be constructed in conformity therewith.

Where an easement has been granted for a particular pur|xiee in con-

Inwtion with a particular building, it is extinguished by a destruction of that 
building. 14 Cyc. 1194.

Hahn v. Maker Lodge, 27 Pac. 166.
So a grunt of the right to use the hall or stairway of a certain building 

pm no interest in the soil which will survive a destruction of the building,

t,nd the right reuses whenever the building is destroyed without the fault of 
he owner of the servient estate. 14 Cyc. lb.
Half of a lot, on which the owner had erected a double building, the 

tly entrante to the second storey of which was by stairways ujxrn that half 
, was sold, reserving such a right-of-way over the stairways "as should he 

evessary to the proper use of the second storey” of the other half of the

fuilding. It was held that the reservation did mit create an interest in the 
iil which would survive the destruction of the building. Shirley v. Crabb, 
7 X.E. 130.

We feel entirely certain that the reservation, in the form in 
^hich it is brought to us, was not intended to create an interest 
n the soil ; and if it possessed the quality of an easement , in that 
l became an interest in real estate, it was only to the extent of 
Hording the use of the stairways and hall in the building as it 
xisted, and independently of any right to or interest in the soil, 
if this was the extent of the interest, it follows that the destruction 
f the building destroyed the right as effectually as if the interest 

I been in the soil, and the floods had carried away the soil; 
)thing would remain upon which the right could operate. A 
f structure would not create the right, for such right had been 
wtroyed, and not simply suspended, as W’ould probably have 

1 the ease if the right had attached to the land.
In Douglas v. Coonley, 84 Hun. 158, it was held the easement 

t the stairway in question, acquired under deed, only continued to 
16—42 D.L.R.
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exist while the building standing when the right to such < ;i<«-menl 
was acquired remained, and cease<l with the destruction of the 
building. The authority of Hcartt v. Kruger, 25 N.Y. St. Rep, 

affirmed, 121 N.Y. 38fi, is cited. There the owner at two 
adjoining lots erected a building on each with a party wall U-tween 
then', one-half of which was placed on each lot. Tin* t v » lo* 
were afterwards transferred to different owners and both buildinp 
were destroyed by fire. The defendant, the owner of one of the 
lots, erected a new wall on the old party wall foundation, and the 
plaintiff, the owner of the other lot, commenced an action of eject
ment and was sustained in all the courts. I n delivering t lie « «pinion 
of the Court of Appeals, Gray, J., remarked :—

When the title to theee two lots wue severed by their conveyance tn 
separnte persons, the purchaser of each lot is presumed to have nun railed in 
reference to the condition of the property at the time, and the openly existing 
arrangement of a party wall could not l>e changed, so long as it stood and 
answered its purpose. It was made a party wall upon the severance of the 
title by the description of the boundary line, but the whole extent of the 
qualifient ion, which resulted as to each lot owner's title, was tin- eaamMl 
which the other acquired in the wall dividing and supporting their respective 
buildings. Kach was bound to preserve the existing order of tiling* in that 
respect, and neither hail any right to change the relative condition of hit 
building to the injury of the adjoining one. The party wall of tlie two build
ings was an open and visible condition of the ownership of the property, and. 
in legal contemplation, its use as such, while the buildings stood, was m 
element which entered into the contract of the purchaser and which charged 
the land with a servitude. . . . But, upon the destruction of the build
ings, the tenements reverted to their original primary conditions of owmt- 
ship. Their tenure was no longer qualified by the relative rights and oblip- 
tions which previously existed. . . . The implied agreement that tk
party wall, existing at the time of the conveyances of the two lots by their 
common owner, shoidd continue in its use and occupancy ns such, cannot k 
extended so as to relate to a changed condition of things caused by the casual 
destruction of the wall and buildings.

In determining the life of an easement
the nature and character of the easement, the purpose* which i 
intended to serve, the relations of the parties to each other, and other rim»- I 
stances, may lie required to be taken into account Per Moss. < ' J A., infwf 
v. Craig, 2 A.R. (Out.) 583, at 592.

In my judgment, therefore, the understanding between tbf 
parties contemplated that the agreement should continue during 
the existence of the two buildings as they were con>trueted. li 
the event of the destruction of either or lx>th, then the agreement 
terminated, its object being at an end, and the parties revert to 
their original position.
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The evidence is that the party wall In-tween these propertie i 
was agreed to by the parties, hut they never met concerning any 
agreement as to the construction and user of the entrance staircase, 
passageways and exit. It was during the preparation of the plans 
by the architect, after the party wall had lxs-n agreed to, that the 
suggestion was made by him us to these arrangements. The two 
agreement», the one as jto the party wall and the other as to the 
easements, were thus wholly distinct. The plaintiff says that 
after the building was erected he had his solicitor prepare the 
document which is put in as ex. 9, dated November lti, 1905, in 
which the modes of entrance and passage are set forth by plan 
attached thereto, and by which a grunt is made by each party to 
the other of the rights-of-way on the other’s property as therein 
described. The plaintiff says defendant refused to sign it because 
it might affect the sale of his building. The defendant says this 
agrei ment was presented to him some time after the building went 
up, after the building was practically completed.

Upon the completion of the building, the plaintiff owed the 
defendant $510.05, his share of erecting the party wall. That 
amount was never paid by the plaintiff, though tendered liefore 
action.

I’pon these facts, it was argued that whatever origimd agree
ment there may have been was by these- acts abandoned. To my 
mind, this does not follow. If there is a verbal agreement and a 
document is presentee! for signature which cmboelies something 
more than the actual terms agre-eel to, a refusal to sign this is not 
such a repudiation of the original agre-ement as, if accepted, 
would nmenint to a rese-ission of the agreement. If the original 
oral agreement differs in an important particular from that set out 
in the document, the original agreement remains unaffected. The 
draft document contemplated a perpetual agreement which, as I 
see it, the original agreement did not, and the defendant rightly 
objected to sign it, and the parties we-nt on and acted on the 
original agree-me-nt. The non-payment of the money due under 
the party wall agreement cannot annul or affect the agre-e-ment as 
to ease-ments in question, as each of these agreements was alto
gether independent of the other. In the circumstances I can see 
no determination of the original agreement by the parties.

A question is raised as to the Statute of Frauds, which is 
pleaded as a defence. But this particular agreement was fully
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executed on both sides. The two buildings were laid out and 
constructed as agreed upon and each of the parties made use of 
the other’s property to the full extent contemplated by kith, 
and this mutual and reciprocal user continued uninterrupted for 
about 13 years. If ever a contract was completely performed 
this one was. This action is not brought to enforce performa nee 
of a contract unexecuted by the defendant.

Where an oral eon tract which is unenforceable by reason of the Statute 
of Frauds has been entirely performed, the rights of the parties are no lunger 
affected by the statute, and it is immaterial that either party might have 
refused to perform.

Where oral agreements creating interests in land have been carried into 
effect by the acts of the parties, the rights acquired thereunder are not affected 
by the statute. 20 Cyc. 302-3.

The action is not brought to enforce the terms of an executory 
contract but to restrain the threatened interference by the defend
ant with rights acquired and long enjoyed by the plaintiff under 
au agir errent which is established. In my opinion, questions 
arising out of the Statute of Frauds and part performance do not 
enter into this case.

I consider that the plaintiff has established an agreement for 
the use of entrance, staircase and passageway in the defendant's 
building, as set out in the judgment, until it is destroyed by some 
other act than that of the defendant, and while the plaintiff's 
building exists, and the judgment should be varied accordingly. 
The plaintiff offered to pay the defendant the sum of So 10.65, 
and that amount is directed to be paid by him in the judgment. 
I would allow the defendant interest thereon as set out in the 
judgment of the Chief Justice.

Fullerton, J.A., concurred. Judgment varied.

MERCHANTS BANK OF CANADA v. BUSH.
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idingtun, Anglin and 

Brodeur, JJ. June 10, 1918.

Banks (§ IV C—111)—Guabanty—Illegal bate or interest chakoed bi 
bank—Rights and liabilities or quabantob.

A director of an incorporated company who has given a written guar
antee to a bank that he would pay any indebtedness incurred by the 
company to the bank, not exceeding $3,000, is not released by the hank 
charging the company interest at a rate higher than that allow i d by the 
Bank Act, without the knowledge of the company. The agreement 
between the bank and the company is not voia because of the illegal 
interest charged, but the bank can only recover interest at the legal rate 
and the guarantor is liable for the amount which can be legally claimed 
not exceeding $3,000.
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Appeal from a derision of the Court of Appeal for British 
Columbia (38 D.L.R. 499), affirming, by an equal division of the 
court, the judgment of Hunter, C.J., at the trial and dismissing 
the action of the plaintiff with costs. Reversed.

F. E. Meredith, K.C., and D. L. McCarthy, K.C., for appellant ; 
Fug. EaJleur, K.C., and Robert Caesidy, K.C., for respondent.

FiTiPATRirK, C.J.:—There are two points raised by the defence 
which fall to be decided on the present appeal ; and first it is con
tended that on the pleadings the plaintiff—appellant—has not 
alleged that the principal debtor has made default. I am, how
ever, of opinion that the allegations in the statement of claim 
which contain an averment that the principal debtor is indebted 
to the plaintiff and that payment has lieen duly demanded of the 
surety sufficiently state the claim.

It is said in the second place that the surety is not to lie held 
liable liecause the bank charged the principal debtor upon advances 
made to him interest at the rate of 8% whereas the Bank Act pro- 
tides that banks may take interest not exceeding 7% but no higher 
rate of interest shall tie recoverable by the liank.

The point is not without difficulty, and if I have come to the 
conclusion that it cannot be allowed it is only upon the special cir
cumstances of the case. For if the transaction were simply a loan 
of *3,000 and the bank had charged an exorbitant rate of interest 
there would be great force in the argument that the surety could 
say that he did not intend to guarantee a money-lending transac
tion, but was entitled to rely on the bank only charging interest at 
a rate which they were legally empowered to do, that is to say 
“not exceeding 7% and the excess beyond which at any rate they 
could not recover.”

But that is not such a transaction as the one with which we are 
dealing in the present case. The surety here guarantees to the 
bank that the principal debtor will pay to the bank all moneys 
which may at any time be due to the bank from him.

Now, of course, it is open to the surety to shew that the moneys 
alleged to be due from the principal debtor are not recoverable by 
the bank, but that is not the point of the defence which is, not that 
there are not moneys legally due and recoverable from the principal 
debtor, but that because in the course of the dealings between him 
and the bank the latter has made ik charge which it was not entitled
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to make though this he outside and Iteyond the sum sought tu lie 
recovered from the surety.

I do not think the transaction between the bank and the prin
cipal debtor can be called in question in this way by the surety. 
If he chooses to give a general undertaking to become liable for 
whatever may at any time be due to the bank from the debtor lie 
must accept the consequences of their dealings which he van 
neither claim to control nor dispute as discharging his liability.

And the mere fact that advances and charges were made, 
which by statute are made not recoverable, cannot in the alie nee 
of any proof of prejudice to the surety lie any ground for din- 
charging his liability for the ultimate debt properly due.

The Interest Act provides that on any money secured by 
mortgage made payable on the sinking fund plan no interest 
whatever shall lie recoverable unless the mortgage contains a 
statement shewing the amount of the principal money advanced 
and the rate of interest chargeable thereon. The fact that the 
bank had made an advance on such a mortgage on which no 
interest whatever was recoverable though the rate of interest was 
not excessive could not be ground for discharging the surety.

I think that the respondent must lie held liable for $3,(1110. the 
amount to which his guarantee is limited, with interest at II' J as 
also provided, and I would therefore allow the appeal with costs.

Davies, J.:—This action was brought by the bank against 
respondent Bush to recover the sum of $3,000 due upon a con
tinuing guarantee given by him to the bank for the payment toit 
“of all moneys which may at any time be due to the bank from the 
Seafield Lumber and Shingle Co.” with provision that the sureties’ 
liability should not exceed $3,000 with interest at 6% from the 
time of payment being required.

The only defences set up by the defendant were that the hank 
had not specifically proved the debt due to it and secondly that in 
its dealings with the company the bank had charged interest at 
the rate of 8%, which was contrary to the provisions of the Rank
Act.

As to the proof of the debt being due and not paid to the hank,
I have only to say that I agree with the Court of Appeal in its 
hplding that the pleadings admitted both facts, the debt living due 
and the company’s default in not paying it. Mr. Lafleur’s con-
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t,.nt ion was that the moment the customer paid the illegal rate of 
interest to the bank that fact constituted a new contract between 
him and the Imnk and discharged the guarantor. But there was 
not a scintilla of evidence that any payment of the illegal interest 
charged had been made by the company with knowledge of the 
illegal rate. The only evidence on the point was the admission at 
the trial by the liank that it had charged in its books interest at 
gcj |)Ut whether to the knowledge or not of the company does not 
anywhere appear. In my judgment, therefore, there was no 
change or variation in the contract as guaranteed which could dis
charge the guarantor.

The excess of interest charged could not possibly in any view 
affect the amount of $3,000 guarantees! because the amount of the 
items, principal and interest, admitted as: properly charged and 
line by the company to the bank greatly exceeded the limited 
amount of the respondent’s guarantee.

The charging of an excessive rate of interest would only in an 
accounting lietwcen the bank and the guarantor have the same 
result as charging improperly an item of principal. In either case 
they would lie struck out. As I have pointed out already, apart 
altogether from any excess of interest the balance of account due 
by the company to the bank exceeded largely the limit of the guar
antee and the guarantor was not and could not tie prejudiced by 
the excess of interest charged.

I would therefore allow the appeal with costs and direct judg
ment to be entered for the amount guaranteed, $3,000, with 
interest as provided in the guarantee and with costs in all the 
courts.

Idinoton, J.:—The respondent was a shareholder in, and 
director of, a corporate company known as the Seaficld Lumber 
and Shingle Co. Limited, carrying on business in British Columbia, 
who, with others, gave appellant at Nanaimo, on November 17, 
1914, their joint and several guarantee that said company would 
up to a named sum pay appellant all moneys which might at any
time lie due to it from said company.

The guarantee was of the usual kind taken by banks when 
requiring a customer to furnish some guarantor for the payment 
of the ultimate balance of the customer’s indebtedness. In this 
case, the liability was limited to $3,000 and 6% per annum thereon 
from the time of payment being required.
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The company went into liquidation in February, ltdti, an,| 
then owed over $4,900 to the appellant.

Thin action was brought by appellant to recover from nipowt 
ent the sum of *3,000 on account of said indebtedness.

The appellant had lieen charging the company 8% per annul 
on its loans.

The trial judge held that in law the respondent wa- iliITr|, 
discharged from his guarantee.

This view was also entertained by F.lierts, J., in the < 'ourt of 
Appeal, but no one else there ventured to support it.

Martin, J., held the appeal should lie dismissed because suf- 
ficicnt proof hiul not been adduced of the indebtedness in <|ue4ia 
and declined to express any opinion upon the other point, a- a 
that view he had taken it was immaterial. The Chief Justice »l 
McPhillips, J., held that appellant was entitled to succeed It 
the opinion of the latter, lie suggests that the charging by lout, 
of a higher rate of interest than the maximum statutory rate may 
be said to be matter of common knowledge. I think lie i< right 
in so assuming and especially so in regard to dealings in the uotm 
provinces. I should lie much surprised to find any bu-inese nan, 
of the standing which the admitted facts indicate respiraient tn 
have lieen, ignorant of such a common practice. The respoadM 
in his examination for discovery denies that he knew what rate 
was being charged by appellant to the said company.

I accept his denial implicitly, for he seems to have retired he 
business; but he was not asked as to his knowledge of the usual 
rate, as he doubtless would have been, had he been able today 
all knowledge of such rates as 8% living originally required. Thru 
is not the slightest indication in the guarantee itself or in the 
meagre evidence we have relative to the surrounding facta and 
circumstances, that can entitle us to read into the document» lay 
implication of a condition relative to the limitation of the ratnf 
interest to he charged.

No business man signing such an instrument, in recent yean, 
can ever have conceived that the bank could not, if it chose, «art 
as a condition of its making advances a higher rate than ~'i-

The well-known case of Union Hank of Canailo v. 1/rWsji, 
44 Can. 8.C.R. 473, referred to at the trial herein, and on arps 
ment here, had lieen decided in this court over thns' years Won



42 DXJt.J Dominion Law Reports. 241

the guarantee in question was given. And if my memory serves 
me, I think cases preceding that by many years which bore the 
mark of dealings in what the learned trial judge referred to as 
killing rates had been presented for our consideration. There 
never was any serious doubt as to the permissive character of the 
provisions in the Banking Act and bankers in the zones where it 
was necessary to charge more than 7% deducted from the advances 
made accordingly, or got out of business.

The question of w hat could l>e collected on overdue amounts 
gave rise to a difference of opinion here and was set at rest by 
their Ixirdships in the Privy Council in the McHugh case, [1913] 
AX’. 299; 10 D.L.R. 562, before this guarantee wras given.

1 therefore am unable to understand why any one, signing 
such documents thereafter, could pretend they were entitled to 
read into that w riting they had so signed, a something not found 
there.

Nor can I find any legal principle upon which a surety could 
claim a discharge by virtue of any such supposed implication. If 
we refer to the cases cited there is, on examination, nothing found 
to maintain such a proposition of law. If we turn to DeColyar 
on Guarantees to find something amongst the many means, tabu
lated by the author, whereby a surety may lx» discharged, we can 
find nothing to give us any hint of a suggestion upon w hich such a 
proposition can rest.

In short, there was neither fraud nor variation of the contract 
or the contractual relation for W’hich the respondent stood as 
guarantor.

The improvidence of the principal is not a legal basis for such 
discharge unless it has l>een stipulated against and is in truth the 
reason for the banker shifting the burden thereof, in part at least, 
on to him willing to become a guarantor.

To maintain the proposition that in face of an elal>orate docu
ment, framed to meet every hitherto known contingency whereby 
a surety might escape answering for the ultimate balance due by a 
principal, or the part of it he had undertaken, we must find therein 
an implied condition, agreed to by appellant, and broken so soon 
as signed and accepted.

The statement relied upon for proof of the rate of interest 
leing eight |>er cent, expresses the fact that such rate “had been 
charged the company right along.”
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Is the suggestion of an implied condition under such cirrum- 
stances not too absurd for acceptance?

The examination of respondent for discovery as well to the 
frame of the pleadings, relieves me from any discussion of the 
point made as the proof of indebtedness.

This appeal should lie allowed with costs throughout and judg
ment be entered for the amount claimed with interest at <»', per 
annum as stated in guarantee.

Anglin, J.:—I agree with the view taken by the majority of 
the Judges of the Court of Appeal as to the suffieieney of the allega
tion in the plaintiff’s claim of the indebtedness and default of its 
principal debtor and as to the effect of the absence of any s|ierific 
denial thereof in the plea of the defendant.

The only defence set up is an alleged variation of the contract 
between the bank and its debtor in regard to the rate of interest 
payable by the latter, which the defendant asserts has discharged 
him as a surety. He contends, I incline to think with reason, that 
his guarantee must lie presumed to have been based on a contract 
between the principal debtor and the bank not ultra litre* of the 
latter under the Bank Act, and, therefore, importing an agree
ment for interest at a rate not exceeding 7%. The variation 
alleged is based on an admission of counsel made at the trial that 
the rate charged against the principal debtor in the books of the 
bank has been 8%.

There is no evidence of any assent by the debtor to this charge 
or that he was cognisant of it. No agreement to pay it would 
have bound him except in so far as he had actually paid it or had 
assented to a stated account containing items of interest charged 
at that rate. McHugh v. Union Bank, [1913] A.C. 299; 10 D.LR. 
502; 44 Can. S.C.R. 473. There is no proof of any such payment 
or account stated. Therefore no binding agreement between the 
principal debtor and the bank to vary the terms of the contract 
guaranteed has been shewn, and in order that it should effect the 
discharge of the surety an agreement for a variation in the terms 
of the contract of the principals must be legally binding. Both 
the debtor and the guarantor would have been entitled to have the 
account of the bank taken on a footing of interest at 7’, —or, it 
may be, at 5%.

Had actual payment of interest to the bank by the primary 
debtor at a rate exceeding 7% been shewn to have Iren made

■
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subsequently to the giving ot the defendant’s guarantee, it may 
be that he would have been discharged, unless, indeed, it should 
be clearly established that the guarantor’s risk—the likelihood of 
his lieiug called upon under the guarantee—was not thereby 
appreciably affected.

Solely on the ground that the defendant has failed to shew 
any variation in the terms of the guaranteed contract legally 
binding upon cither the primary debtor or himself I would allow 
this appal with costs here and in the Court of Appeal and would 
direct the entry of judgment in the plaintiff’s favour for the 
amount claimed by it with costs of this action.

Brodeur, J.:—The action by the appellant is on a guarantee 
I given by the respondent to the effect that if a certain company 

aid not pay to the bank its indebtedness the respondent as guaran
tor would pay to the extent of $3,000.

The contract of guarantee provided that the liability would 
| cover not only the capital sums advanced by the bank to that 

company but also all interests, costa, charges for commissions and 
other expenses w uich the bank, in the course of its business, could 

I charge in respect of any advances or discounts made to the prin- 
| cipal debtor.

It appears that the bank, in the course of its dealings with the 
I customer, charged an interest of 8%, contrary to the provisions of 
| the Bank Act which authorized an interest of 7%.

The amount representing that excess of rate could not be large, 
I for the advances covered a short period of time, and it seems very 
I cigar that the amount due by the customer was much larger than 
I $3,000 when the action on the guarantee was instituted, even after 
| haring deducted that excess of rate of interest.

The respondent claims that he is discharged from any liability 
| because the bank charged 8% instead of 7% on the advances made 

o the principal debtor.
Then- is no doubt that the bank had no right to charge more 

ian 7% and the contract between the bank and its customer as 
o interest is void and the bank could recover only statutory intér
êt, as it was decided in the case of McHugh v. Union Bank of 
panada, [1913] A.C. 299; 10 D.L.R. 562. The guarantor may, 

i he is called upon to pay the debt of the principal debtor, 
iriuae to pay more than the statutory rate of interest. He could
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only Ite compelled to make good what the company owed up to 
the sum of $3,000.

There is no evidence that when the contract of guarantee wis 
signet! there was a contract between the bank and the company. 
But later on, advances were made to the latter; and if, in makiig 
those advances, some illegal thing has been done, it does not 
render the contract of guarantee null and void; but the ndvannt 
made as a result of such an illegal tiling could not lie claimed fro» 
the guarantor.

It is said, however, that it was an implied part of the contract 
of guarantee that no larger rate of interest than 7r;, should k 
charged, and that the bank had varied that contract.

I fail to see in this contract any implied covenant us the m 
suggested. The parties, on the contrary, have formally stipulated 
as to the interest ; and it is a well-settled principle of law that tk 
courts will not by inference insert in a contract implied provisions 
with respect to a subject which the contract has expressly provided 
for. Beal, Legal Interpretation, p. 129.

Besides assuming that such an implied covenant would eha I 
in this contract, the alteration would require to be substantial ii | 
order to discharge the surety. Holme v. Brtmtkill, 3 Q.B.D. 1

For these reasons, the bank should succeed and its appeal | 
should be allowed with costs. Appeal allowed.

MID p. M OR WICK.
Ontario Supreme Court, Appellate Diviaion, Maclaren, Magee and Hoipu.

JJ.A., Clute, J., and Ferguson, J.A. March t, 191S.
Husband and wipe (| II H.—106)—Business carbied on by uisbays- | 

Capital supplied by wipe—Partnebsbip—Execution cm 
tors op husband—Husband's interest liable to satisfy.

Where s business his been begun and carried on by a husband in hi 
own name on capital supplied by hie wife, there being no iirreement s 
to shares, the esertions of noth helping to increase and make tin* bunas 
profitable, the husband has a proprietary interest in such Imainwisl 
he and his wife ale partners in equal shares: the husband a inter** i 
liable to satisfy his execution creditors.

Appeal by the plaintiff from the judgment of Middleton, J, | 
at the trial, dismissing the action with costa.

The action was brought by an execution creditor of the de
fendant William Morwick against him and his wifi- Mary An 
Morwiek ; and the issue tried was, whether or not the asset! d 
a business carried on in the name of the defendant V illiam Mu- 
wick was exigible under the plaintiff’s execution. These a
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were claimed by the defendant Mary Ann Morwick as her own; 
usl the learned trial Judge sustained her claim.

Peter White, K.C., for appellant.
A. M. Lewie, for respondents.
Fergvbon, J.A.:—Appeal from the judgment of Middleton, 

J., dated the 26th June, 1917, dismissing the plaintiff’s action 
with costs.

The plaintiff is an execution creditor of the defendant William 
Morwick. The defendant Mary Ann Morwick is the wife of her 
co-defendant. The issue tried was, whether or not the assets of a 
certain business carried on in the name of the defendant William 
Morwick are exigible under the plaintiff's execution, they being 
claimed by Mary Ann Morwick. The action was prosecuted on 
the basis that any claim of the defendant Mary Ann Morwick to 
the goods sought to be made liable in execution was dishonest. 
It was, however, clearly established that her money was used to 
purchase the plant with which the business was commenced, and 
in her testimony she stated that she neither gave nor lent that 
money to her husband; also that it was well understood that 
everything was hers, and not her husband's. The learned trial 
Judge accepted this testimony as trustworthy. The understand
ing deposed to does not appear to be based on any agreement, but 
to be simply an inference, in which the learned trial Judge agrees. 
His mind does not appear to have been directed to the idea that 
the transaction between the husband and wife might have been in 
the nature of a joint venture.

To my mind, the result turns on the proper inferences to be 
drawn from the acts of these parties, accepting the finding of the 
trial Judge that the evidence of the defendants as to what they 
severally said and did was trustworthy. In accepting this find
ing, but refusing to adopt as binding the understanding of either 
of these witnesses, or the inference of the trial Judge, I do not 
mean to depart from the usual practice of this Court of accepting 
the findings of the trial Judge as to the credibility of the witnesses.

It is common ground that the defendants, husband and wife, 
were, prior to 1893, engaged in the occupation of farming on a 

I farm owned by the husband ; that in 1893 they moved into N ingara 
I Falls, Ontario, where for eight or nine years the husband worked 
I as a carpenter and latterly as janitor of the Collegiate Institute, 
I during which time he supported his wife and family out of his
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earnings; that, prior to moving to Niagara Falls, the vite hid 
reeeived a legacy, a part of which she lent to her husbami, takiig 
from him as security a second mortgage on his farm; that in 190i, 
the wife being of the opinion that the husband’s occupation did not 
agree with him, and that he should have some out-door employ, 
ment, they consulted together and bought a milk-route in Niagan 
Falls; that the purchase-money, 1500, was raised by the wife, 
Mary Ann Morwick, pledging the second mortgage she had oo 
her husband’s farm; that the husband made the bargain forth 
purchase of the milk-route, and the horses, waggons, cans, aid 
other chattels that went with it, and took delivery and |M»sessioa 
thereof, and started to do business with these chattels in liis on 
name; that, in the spring of 1902, the parties sold out the milk- 
business, and opened up, in premises rented by the husband, an in- 
cream business, buying the ice-cream manufacturing utensils and 
the equipment from a druggist in the town, the purchnsc-pri» 
thereof being $500; that both the husband and wife took pan il I 
the negotiations for the purchase, but the transaction of the pur
chase and sale of these chattels and the taking possession thereof 
was carried out by the husband, William Morwick, in his on 
name, and from that day down to the present time, a |n-riod of 
15 years, the business has been carried on by William Morwick 
in his own name ; and that from the use of these chattels and the 
work and services of William Morwick, assisted to some extent by 
his wife, assets have accumulated, valued, in the statement render
ed to the Imperial Bank in the year 1915, at alxmt 112.500. 
During all these years, William Morwick, with the knowledge wl 
consent of his wife, carried on the business and every t nm-actm 
in connection therewith in his own name. The bank-account he 
been in his name, the signs on the business premises, on the 
waggons, on the stationery, and on other advertising medium 
have been “William Morwick, Ice-Cream Manufacturer." The 
business has been extensively advertised in the local newspspe 
as the business of “ William Morwick, Ice-Cream Manufacturer." 
The ledger and other books of account have been kept in the name | 
of William Morwick. Machinery, horses, waggons, and o 
chattels have been purchased for the purpose of extending and 
increasing the business, all in the name of William Morwick. 
Notes were given to the bank in the name of William Morwick,ud
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all cheques on the bank-account were issued by him, and he issued 
cheques on that bank-account not only for the purposes of the 
business, but for his own purposes outside of this business. He 
dealt with the customers and creditors of the business as his own. 
He pledged his credit and gave his time, labour, and skill to the 
business, as fully and completely as he could have done, were it 
conceded that he was at all times the beneficial owner thereof.

ONT.
8. C.

Morwick.

From the moneys which he says his wife allowed him to take 
out of the business, William Morwick bought a property, 74 
Simcoe street, Niagara Falls, taking the conveyance in his own 
name. This he did with the approval of his wife; and, with her 
knowledge and consent, he, in 1913, in his own name, gave to the 
Imperial Bank a chattel mortgage to secure an indebtedness in
curred by him in raising money to buy machinery for this business, 
and in raising money by the discounting of his note to invest in a 
venture outside of the business in question.

About the year 1913, he became interested in an outside venture 
known as the Gordon Construction Company, and the judgment 
which it is sought in this action to enforce was secured on a note 
given in connection with that outside venture, and it was not 
until the plaintiff recently attempted to realise on this judgment 
by execution that the defendant Mary Ann Morwick asserted her 
ownership of the chattels and business which w ere in her husband’s 
possession, and which he had been carrying on.

Down to this point I have attempted to state facts which I 
think are admitted by both sides. We must now deal with the 
evidence to ascertain just why and how the business was estab
lished, who carried it on, was the money that went into purchasing 
the plant and establishing the business a gift from the wife to the 
husband or was it a loan, or was it the placing of money in a joint 
venture with her husband, or was this business, as found by the 
trial Judge, the exclusive business of the defendant Mary Ann 
Morwick, in which her husband had no proprietary interest, 
although established and carried on by him if not entirely alone, 
at least working in conjunction with his wife?

In differing from an experienced trial Judge as to the proper 
inferences, it seems to me that I should, in deference to his opinion, 
quote from the evidence.

i
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William Marwick’» examination, p. 37 :—
“Q. The first business you had gone into was the milk-route? 

A. Yes, sir.
"Q. Who was that purchased from? A. A man by the none 

of Emmett.
“Q. And who negotiated the sale—that is, you had the drillings 

with them? A. I spoke to Mr. Emmett about it. I knew that 
he wanted to sell.

“Q. And who made the bargain? A. I spoke to him.
“Q. Who made the bargain? A. I made the bargain.”
Page 38:—
“Q. How much did you give for the business? A. 1 gave— 

$600 was paid for the business.
“Q. You gave $000? A. I did not say I gave.
“Q. I understood you did? A. There was $600 given for the 

business.
“Q. You started to say, ‘I gave,' and then you hesitated? 

A. Yea.
“His Lordship: Where did you get the mony that you paid 

for it? A. Mrs. Morwick.
“Q. When the business was sold, was it for how much in the 

spring of 1902 I think you said? A. About the same price.
“His Lordship: You sold it for $600. What did you do with 

them? A. We put them into the ice-cream business.
“Q. Now who did the dealing with Frank? (Purchaser of the 

milk business.) A. Mrs. Morwick and myself.
“Q. What did Mrs. Morwick do—who actually fixed the price? 

A. I decided that it ought to be worth as much as we gave for it, 
for it was better when I sold it than when we bought it.

“Q. Who closed the bargain (sale of the milk-route)? A. 
Well, I do not know that any one of us in particular, Mrs. Morwick 
and I together.

“Q. Then you bought the ice-cream business from whom? 
A. Harry Smith.

“Q. And who did the business with Smith? A. Mrs. Mor
wick.

“Q. Alone? A. With my assistance.
“Q. You and she went to Smith’s office? A. To see the ice

cream business.
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"Q. Who was Smith? A. A druggist.
“Q. What did he have to sell? A. Machinery.
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“Q. Machinery? A. Yes, tubs and packers.
“Q. So really then, it was the utensils for making ice-cream 

and packing it and freezing it? A. Yes.
Q. Did you buy these? A. They were boughten.
“Q. You bought them? A. Yes.
“Q. For how much? A. $500.
“Q. And did you remove them from his place? A. Yes, sir. 
“Q. And took them down to where? A. To the milk-depot. 
“Q. The place you had rented? A. Yes."

Page 41:—
“Q. Then at the time when you went into the ice-cream busi

ness, was any arrangement made by you and your wife? A. 
1 was to operate it.

“Q. You were to operate it, what else? A. What more was 
there?

“Q. I beg pardon? A. What more was there to do?
“Q. That was all that was said between you and her, was it? 

A. No, she would buy it if I would run the business.
“Q. Beg pardon? A. She would buy it if I would run the

Mosaics.

business.
"Q. Nothing else? A. I cannot remember all that was said 

15 years ago.
“Q. Alout your part of it—you see I cannot lead you yet— 

will you tell what you did, if that was the only bargain you had 
with her? A. The substance of it.

“Q. About the ice-cream business? A. The substance of it.
“Q. Then I take it that your remuneration for running the 

business was not fixed in any way? A. No, sir.
“Q. And there was no written document between you and 

your wife defining your position? A. No.
“Q. Or any document of any kind or any bargain other than 

you have told us between you and her—then when did you first 
open up the bank-account in connection with the ice-cream busi
ness? A. When I first started into it.

"Q. And the account was opened up in your name? A. In 
my name.

“Q. Why? A. Because I was to manage the business.”
17—42 D.L.S.
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Page 46:—
“ Q. I suppose, as manager of the business, you conducted it u 

you saw fit? A. Yes, sir.
"Q. And no set wages? A. No, just what money I needed."
Page 47:—
“Q. Now, from the very first—you will correct me—I under

stand that the business was conducted in your name? A. Yes.
“Q. And is today? A. Yes.”
Page 48:—
“Q. I see that in the statement of September 1st, 1915, you 

gave your net worth as 112,500? A. That is what it is there.
“Q. Would that be correct? A. Pretty well inflated.
“Q. Pretty well inflated, is it? It was given to the hank for 

what purpose? A. To make it appear good on the books.”
Page 58:—
“His Lordship: It is common ground that Mr. Morwick had 

entire charge of the business, consulting his wife from time to 
time.

“Q. Had you any other way of contributing to the support of 
your family except out of this business? A. No, sir.

“Q. Your whole time and attention was devoted to it—now 
you have the books of account here—will you shew any entries of 
any moneys withdrawn by you at any time from the partner
ship? A. No, sir.

"Q. Or do they shew any entries of any moneys withdrawn 
by Mrs. Morwick from the partnership? A. No, sir.

“Q. Now everything that you did in connection with this 
business was, I understand, with your wife's consent and approval' 
A. Yes, sir.

Cross-examined by Mr. Lewis, counsel for the wife, p.04:—
“Q. Now what did you get out of it (the business I? A. Wet 

I just got my clothing and what little money I had wanted tospend.
“Q. You never asked your wife what you were going to pi 

out of it, did you? A. No.”
Re-examined by Mr. White, the plaintiff’s counsel, p. 05:—
“Q. Then just one general question. Did I understand you 

to say to Mr. Lewis, implying rather by your answer to him that 
no further capital was put into the business than the originsl 
investment, that the improvements amounting now to the co#
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u shewn by your statement to the bank, that these were all met 
out of the profits of the business? A. Yes, sir ’’

Questions from the examination for disci ery of Mary Ann 
Morwick (see the evidence at p. 14):—

“Q. And there was no agreement in writing, or anything else 
in writing, shewing what your husband was to get for doing the F* 
work in connection with the business? A. No.

“Q. Now, had you any verbal agreement with him about 
that? A. No.

“Q. How long has he carried on this business for you? A. 
About 14 years.

“Q. The only money you have put in since the business was 
started was the 1600, and everything was bought out of the profits 
of the business? A. Yes."

ONT.
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Trial evidence—Mrs. Mary Ann Morwick, examined by her 
own counsel, Mr. Lewis:—

"Q. And then a milk-route was purchased? A. Yes.
"Q. Will you tell me why that was purchased and who sug- 

ested it? A. Well, my husband had been some time at the 
Collegiate working—

"Q. Yes? A. And it did not seem to agree with him, and I 
began to be anxious about him, and thought I would try and get 
some outdoor employment; and, as there was not a milk-route 
depot, I should say, at Niagara Falls, I thought it might be a 
good thing if he could manage it, and we consulted together.

"Q. Then—go ahead? A. Then we, of course together, looked 
around to see what could be done about it.

“Q. Yes? A. And we knew of a man by the name of Emmett 
who wanted to sell his route in that way, and we raised the money.

"Q. Now, will you tell me how you raised the money? A. 
Well, our original farm was not sold yet, and I had the second 
mortgage.

“Q. Yes? A. I raised the money on the second mortgage.
“Q. That is the assignment you heard spoken of this morning? 

A. Yes.
"Q. And that is where you got the money? A. Yes, that is 

where 1 got the money to buy the milk-route.
“Q. Now then you went on, you sold that business, didn't 

you? A. Sold the milk-business.
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"Q. While you were still in this rented place? A. Yea.
"Q. Then what did you do? A. Then we went into ice-creu 

then, stronger; I opened an ice-cream parlour alter that.'
Page 73:—
"Q. Now, did you have any arrangement at all with you 

husband, as to what he was to get? A. No.
*‘Q. What were your husband's needs, anyway, what did he 

draw? A. Oh, he took money to provide for himself.
“Q. Did you give or loan this money that went into this busine* 

to your husband? A. No. I did not loan money to my husband."
Being examined in reference to the purchase by her hushati 

in hie own name of a real property known as 74 Simcoe street, and 
not in question in this action, this witness says, at p. 75:—

“A. Well, we talked it over together, of course, and 1 «*• J 
eidered it was a good investment for him.

“Q. Well, he got the money to pay for that—do you remembe | 
how it was paid, did he get it weekly from you? A. To pay in 
the land?

“Q. Yes? A. The rent of the house nearly pays it, and th | 
rest he got from me.

“Q. And the°rest he got from you? A. Yea.”
Page 79:—
“Q. Then, as a matter of fact, you first started business in tk I 

ice-cream business, the original bank-account was opened in you | 
husband's name? A. Yes.

"Q. Why? A. It was more convenient to have it that ray.
“ Q. So there is no reason in that—what other reason have you' 

A. No other reason—I did not wish to humiliate my husband b 
advertising to everybody that I owned everything, and he nothin 
it was well understood between he and I that things w ere mine ud | 
not his—

“Q. And I suppose you knew, of course, there was dangeri 
people giving credit—in other words, what you wished to do ns J 
to let the public understand that the business waa ; 
husband’s? A. I did not consider the public at all. I was a« | 
thinking about that.

"Q. You must have when you spoke about not wanting* I 
humiliate your husband? A. It was he I was thinking of, not the | 
public.
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“Q. But you did not want the public to know that you vere 
owning all thia buainees, because that would humiliate your hus
band, as I understand it, is that correct? A. Yes.

“Q. And that was one of the reasons why the business was run 
ji his name, and the bank-account kept in his name? A. Yee.

“O. In fact, might I say the only reason—he had no debts 
that you wished to protect him against? A. He had not any 
debts.

“Q. So that there was no other reason? A. No, I cannot say 
there was any other reason.''

To my mind the proper inference to be drawn from the evidence 
of these two witnesses which I have quoted is, that the husband 
and wife went into a joint venture. True, the original capital of 
|SX) was raised by the wife pledging the mortgage which she had 
on her husband’s farm, but the businesses were established for the 
benefit of both of them. The primary object of the establishing 
of the business was to give the husband an outdoor occupation; 
and throughout her evidence the wife says they consulted together, 
they negotiated together; there was no agreement that he was to 
give his time and work, skill and ability, exclusively for the benefit 
of his wife, and it was his work, skill, and ability that made and 
accumulated the business and assets. There was no discussion or 
agreement as to who owned the business. The question never 
arose lietween the parties. The wife admits that the husband 
took out of the business what he needed, and she took out of the 
business what she needed. If this transaction had taken place 
between strangers, I think that the trial Judge would have con
cluded that it was a joint venture. The effect of the trial Judge's 
holding is, because the wife furnished the original capital, not for 
the purchase of a going concern, but for the purchase of a plant 
for the purpose of starting up a business which her husband was 
to conduct and to which he was to devote hie whole time and 
ability, and to which he has devoted his whole time and ability 
for years, to deprive him and his creditors of any remuneration 
for his services. The only statement in the evidence against hold
ing that there was no arrangement as to the ownership of the busi
ness, and the profits therefrom, is the statement made by the 
defendant Mary Ann Morwick at the end of one of her answers on 
p. 80: “ It was well understood between he and I that things were
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mine and not his.” That statement is contrary to her othe r stale 
E C. menta, and ie contrary to the eourae of conduct and dealings of 
Ren, these parties for a period of 14 years, and is contrary to the 

Momncx P0e8e8Ki°n control of the business, and ie contrary to the let
that William Morwick pledged his own credit and became liable
for all transactions in connection with carrying on and dvvelopitg 
the business. To that statement of Mrs. Morwick, I apply the n- 
marks made by the learned trial Judge to the plaintiff at p. 7 of 
the evidence, when the plaintiff was endeavouring to make out 
estoppel by shewing that, when he discounted the note sued upon, 
he did so on the understanding that William Morwick was the 
owner of this ice-cream business.

“His Lordship: Understanding does not determine a law-suit 
You must tell me he said something, and what they said, and not 
an understanding."

By the rules of common law husband and wife were regarded 
as one person, the legal existence of the wife during the marriigr 
being regarded as merged into that of the husband; and the wife 
was incapable, with some exceptions, of acquiring or enjoying 
any property independently of her husband: Halsbury'- Land 
England, vol. 16, p. 321, para. 634. See also Broom'.- Comma 
Laws, 9th ed., p. 677.

The Married Women's Property Act, now R.S.O. 1»H, ch. 
149, modified the common law by enacting:—

“A married woman shall be capable of entering into and 
rendering herself liable in respect of and to the extent of her 
separate property on any contract ... as if she were a feme wk 
. . (sec. 4, sub-sec. 2).

"Every married woman, whether married before or after the 
passing of this Act, shall have and hold ae her separate property, 
and may (lispoee of as such, the wages, earnings, money and prop
erty gained or acquired by her in any employment, trade « 
occupation in which she is engaged or which she can-ice on and in 
which her husband has no proprietary interest, or gained « 
acquired by her by the exercise of any literary, artistic or ici» 
tific skill" (sec. 7, sub-sec. 1).

From which I take it that the rules of the common law prevail 
unless it is made out affirmatively by Mary Ann Morwick: (1) 
that she was possessed of separate estate and thereby empowered
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to contract in reference thereto as a feme $ole; or (2) that she was 
engaged in or carried on a business in which her husband had no 
proprietary interest. Under the first head we must inquire as to 
whst contract she made with her husband; under the second, did 
•hr carry on a business in which her husband had no proprietary 
interest? On the argument counsel assumed that the rights of 
the parties were governed by sec. 7. I have a contrary opinion, 
but will first deal with the case on that assumption, and later 
develope the reason why I think sec. 4 governs. The husband 
and wife were engaged in a business carried on in his name, on his 
credit, and to some extent for his benefit. He was personally 
liable for the losses of the business, and to an indefinite extent 
entitled to share in its profits. He was in possession and control 
of the assets of the business, all of which, to my mind, raise a 
presumption of ownership which it was necessary for the defendant 
Mary Ann Morwick to explain away. It is admitted that the 
legal title in the trade-name, chattels, horses, goods, waggons, 
bank-account, was in William Morwick. Whether or not the 
holding of the legal title without beneficial ownership would, within 
the meaning of sec. 7 of the Married Women's Property Act, 
establish in William Morwick a "proprietary interest,” depends 
on how we interpret the Act.

In Cooney v. Sheppard (1895), 23 A.R. 4, Osler, J.A., con
sidered the meaning of the words “proprietary interest" as used 
in this section; and hie opinion is stated as follows (p. 6) :—

"The meaning of the expression is not defined, and although 
it is an unusual one, I have no reason to suppose that it is employed 
in any technical or limited sense. It signifies 1 interest as an 
owner’ or 'legal right or title.’”

Under that definition the husband holding the legal title would, 
I think, have a proprietary interest: but I prefer to rest my judg
ment on the opinion that the proper inference to be drawn from 
the evidence is, that William Morwick not only had the legal title 
but that he had as well a beneficial interest in the business, whether 
the rights be determined under sec. 7 or sec. 4.

In its facts, this case is not unlike Laporte v. Coutick (1874), 
23 W.R. 131, the head-note of which is:—

“If a husband takes such a part in his wife’s business as to 
make himself personally liable, the business is not carried on
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separately from the husband, within the meaning of the Married 
Women's Property Act, 1870." Blackburn, J., in delivering judg
ment in the Queen’s Bench, says, at p. 133:—

“It appears . . . that the husband lived in the house. He 
gave orders for goods; he took the house from the landlord himself, 
and made himself liable for the rent. It is said on behalf of the a* 
that he did this as her agent. He sells the furniture aa his on; 
he write# to tradesmen in his own name, and talks of the creditors 
as his. The Judge (trial) says that he did all this as his wifei 
agent, and at her request. Still the question remains, ia he liable 
aa principal in the business? If he had been living in adultery 
with a woman instead of with a wife, he would have been liable u 
a partner. By the finding of the Judge he has, aa it is, made him- 
self liable at the request of the wife, so that the business was eo 
carried on a# to make tlie husband liable at the request of I he wife 
Still the Judge finds that there was a separate trading Hut I 
cannot agree with this finding. . . . The husband and wife may 
very well live together, and yet there may be a separate t ruding: 
the husband might for this purpose be only in the position of i 
lodger; but where, as here, the husband takes such a part in carry, 
ing on the business as to make himself personally liable, there 
cannot be a separate trading."

And Lush, J., at the same page, says;—
“This quite negatives a separate trading. To say that this 

was a separate trading would enable a man wrongfully to evade 
his creditors."

True, our Act differs from the English Act there under con
sideration; and the question in the action at bar is not whether 
there was or was not a “ separate trading, " but whether < .r not thr 
wife carried on the business and the husband bad no proprietary 
interest therein; yet I am not prepared to say that where, a» here, 
the husband took the transfer of the property, carried on and 
established the business and the goodwill in connection therewith 
in his own name, and became personally liable for the obligatioei 
of the business, and dealt with its customers and creditor* as his 
own creditors and custom-re, and the business and assets were 
derived not from the wife’s work or wages, but from his work 
efforts and skill, working with capital furnished by her, he had no 
proprietary interest in that business.
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Having arrived at the conclusion that the husband had this 
proprietary interest, we have now to ascertain the extent 
thereof, so that it may be made liable in execution to satisfy the 
claims of his personal creditors. Had this venture been entered 
into lietween strangers, their shares in the profits and losses, I 
think, must have been declared to be equal.

Lindley on Partnership, 8th ed., p. 410:—
“In the event of a dispute between the partners as to the 

amount of their shares, such dispute, if it does not turn on the 
construction of written documents, must be decided like any other 
pure question of fact; and it has been decided that if there is no 
evidence from which any satisfactory conclusion as to what was 
sgreed can be drawn, the shares of all the partners will be adjudged 
equal.

"This is still the law, for, subject to any agreement, express 
or implied, between the partners, the Partnership Act, 1890, enacts 
as follows:—

“'24.—(1) All partners are entitled to share equally in the 
capital and profits of the business, and must contribute equally 
towards the losses, whether of capital or otherwise, sustained by 
the firm.”1

The learned author of the work from which I have just quoted, 
on p. 411, discusses the question why it is that the shares of the 
partners are, in the absence of an agreement, not fixed in pro
portion to their contributions to the capital, ami points out that 
the skill, or the ability to command confluence, of one partner may 
exceeriinvaluethe money contribution of another, and that it would 
consequently be impossible to determine by capital contributions 
the shares of the partners in the business.

I am therefore of the opinion that, in this case, subject to the 
effect of the Married Women's Property Act, wt should hold that 
the defendants were equal partners in the business in question, 
which on the winding-up would give to the wife a right to have her 
capital repaid before the other assets are divided.

The view has been expressed that, under the English Act, 
worded ns our Act originally was, a wife possessed of separate 
estate may be engaged in partnership with her husband, and still 
be deemed, as to her interest in the business, to be carrying on 
that business separately, but that she could not in such a case, on

Ram
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the failure of the firm, be declared to be a bankrupt. Sec In n 
Ueltby (1893), 63 L.J. Q.B. 261. That case was considered in 
In re Simon, (19091 1 K.B. 201, in which the Court held that > 
wife could, as to her separate property, carry on a separate t railing 
within the meaning of the Act, although the business was under 
the control of her husband. That case further decided that In n 
Heleby should be overruled in so far as it decided that there could 
not be under the English Act a declaration of bankruptcy ; but I 
do not take it as dissenting from the proposition that the wife is 
to her separate property might be engaged in partner- 
aliip with her husband: see Halsbury’s Laws of England, vol. 22, 
p. 20, para. 32.

In my opinion, the effect of these authorities and the Married 
Women’s Property Act is, that a married woman possessed of 
separate estate may enter into partnership with her husband, 
and, in respect of the business carried on with her separate prop
erty, have all the rights of a partner; on the other hand, where 
she has no separate estate, she may not enter into a trading 
partnership with her husband, because she cannot contract in 
reference to her personal services, except to the extent and 
in the manner permitted by sec. 7. Section 7 of the Act 
which I have quoted (supra) was not, I think, intended to cut 
down, but to extend, the power of a married woman to contract 
The general purview of the Act is to enable her to contract only 
in reference to and so asto bind her separate estate; whereas sec. 
7 is intended to extend that right so as to permit her to make uk 
of her efforts, skill and ability, to acquire separate estate, and to 
enable her to do this even when she is not possessed of property, 
provided the employment she engages in or carries on is one in which 
her husband had no proprietary interest.

In the case at bar, Mrs. Morwick was possessed of separate 
property, in reference to which she could contract as a feme ink, 
and therefore enter into a venture with her husband and receive 
therefrom whatever share of the profits was agreed upon as hen 
notwithstanding the fact that he exercised control of thebusinee: 
In re Simon, supra; from which it follows that, having, as I find, 
entered into such a joint venture without an express agreement » 
to her share, she is entitled to share equally with her husband 
therein.
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I would allow the appeal a .d declare that the defendants are 
equal partners in the bus'ness carried on by them in the name of 
William Morwick, and that the share of the said William Morwick 
in the said partnership business and assets is liable to satisfy the 
plaintiff’s execution.

Maoeb, J.A.:—I would have been inclined to come to the 
conclusion rather that the business carried on by the defendant 
husband in his own name during so many years was his and that 
the wife was his creditor for the moneys she had put in. The case 
is one, I think, in which she, doubtless honestly, is trying, after her 
husband has made a loss, to have effect given to her own inferences 
as to what ought to be the result of what took place during the long 
period when they did not anticipate any difficulties and had no 
reason for caution or to act otherwise than naturally. But, as 
my brother Ferguson is of opinion that it is their joint business, 
and the effect is probably the same as regards the plaintiff, I do 
not think I should differ, and therefore I agree in his conclusion.

Maclahen, J. A., agreed with Magee, J.A.

Hodoins, J.A.:—The change in the statute which eliminated 
the wonts "separately from her husband” has been considered in 
Rokrtson v. Larocque (1889), 18 O.H. 469, by MacMahon, J., who 
says, at p. 474:—

“This section" (the present one) “puts it beyond question 
that a married woman's earnings in a trade or occupation in which 
her husband has no proprietary interest is made separate property 
by the statute.”

Osler, J.A., sitting alone, in Cooney v. Sheppard, 23 A.R. 4, 
says, at p. 6:—

"The question no longer is whether the proceeds or profits 
which the husband's creditorsjare attempting to grasp are derived 
from an occupation or trade which the wife carries on separately 
from her husband, but whether the ' property,’ whatever it may 
be, has lieen ‘gained or acquired by her in an employment, trade 
or occupation in which she is engaged or carries on, and in which 
her husliand has no proprietary interest.’ That is the only
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limitation. The meaning of the expresssion is not defined, and 
although it is an unusual one, I have no reason to suppose that it 
is employed in any technical or limited sense. It signifies simply 
‘ interest as an owner ’ or ‘ legal right or title.’ If a married woman 
may be the owner or tenant of a farm, I know of nothing in the 
relation of husband and wife which forbids the latter, as the law 
now stands, from engaging in the occupation of farming and 
procuring her husband to manage and work the farm for her or as 
her agent or manager, more than any other trade or occupation 
which she may choose to carry on, although, no doubt, as the 
learned Judge below says, in what I may be permitted to character
ise as a very able and careful judgment, ‘the interference of the 
husband in the business must always be an element in determining 
the bona fides of the wife’s claim. ’ ”

I think this last quotation correctly describes the condition 
imposed by the statute on the acquisition of a separate estate in 
trade profits, i.e., the absence of proprietary interest in the hus
band. The wife may acquire this separate estate by engaging 
in a business with borrowed capital or with assets owned by others.

On the argument stress wras laid upon the words “in which 
she is engaged or which she carries on” as requiring a sole and 
separate trading in fact. If this is correct, then the elimination 
of the word “separately” would seem to be unnecessary. The 
wife here was actually engaged in the business in so far as it was 
carried on inside the building, although outside and to the world 
it was carried on largely by the husband and wholly in his name. 
I think what she did, apart from what she owned in the business, 
fulfils that part of the enactment which requires the profits to be 
traceable to a business in which she is engaged or which she 
carries on.

There are undeniably in this case elements which, but for the 
learned trial Judge’s finding, would give rise to suspicion and in
quiry. But the true view of the business relations of husband and 
wife depends so essentially upon the trial Judge’s estimate of their 
good faith that I would hesitate long before disregarding it when, 
as here, he gives them entire credence. The appellant is a judg
ment creditor of the husband, and seeks to render the accumulated 
profits of this business liable for his claim. He can take no more
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than the husband's property. No claim is made by the husband 
to an interest in the business. The honesty of that position is the 
vital point in the case. If it is shewn to be untrue, then the 
appellant is entitled to have his execution satisfied out of what 
is really the husband's property, not otherwise. But, if the hus
band and wife are believed, then, granted that everything took 
place just as proved, yet there is no escape from the position that, 
if the appellant is entitled to take this property for his debt, the 
substance must be disregarded and the form preferred.

The fact that the husband, with his wife’s consent, held him
self out to the world as the owner of the business, that it was 
intended by both that he should do so, to avoid the humiliation 
of the contrary being known, would prevent the wife setting up her 
present claim if the appellant had become a creditor on the faith 
of that holding out. But estoppel does not give the husband a 
proprietary interest; it merely, and to the extent of the creditor’s 
claim, ignores the true state of facts because it would not be just 
to allow them to stand in his way.

Nor does the course of dealing under which the husband made 
himself liable to creditors establish the fact that he has an interest. 
If he were sued by a trade creditor, he would have recourse against 
the assets only because he as agent would have the right to compel 
his principal to pay the debt. This does not make the assets his 
assets. Liability to creditors has been said in Laporte v. Cosstick, 
23 W.R. 131, to negative separate trading. So has the entire con
duct of the business by the husband : Campbell v. Cole (1884), 
7 0.11. 127; Harrison v. Douglass, 40 U.C.R. 410; In re Gearing, 
4 A.R. 173. But these are not now, as I have said, the test. It 
is the possession in law by the husband of a proprietary interest in 
the business in which the wife is engaged, or which she carries on, 
whether she does so separately or jointly as to assets or capital 
with persons other than her husband.

I do not think the Court should unduly restrict the words of 
the present section. It is intended to enable a married woman 
to acquire a particular species of separate estate, that is, moneys 
and property derived from trading. The only condition imposed 
is that it shall not be derived from a business of which the husband 
is proprietor in whole or in part, but from one in which the wife 
shall either be engaged or which she carries on. As I have
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mentioned, the assets of the business or the capital may be supplied 
by others or by the wife herself. In that way this particular kind 
of separate property is produced by her exertions or her money, 
and should properly belong to her. The old idea that the husband 
owns and should own everything is quite obsolete, and ought not 
to be imposed again upon married women, especially at the present 
time, unless the Legislature itself compels that backward step.

It is unnecessary to deal with the question raised in In re 
Helaby, 63 L.J. Q.B. 261, i. e., whether the interest of a married 
woman in a partnership between herself and her husband is or ran 
be separate estate; for, under our statute, the husband would 
have a proprietary interest in that business, and its profits would 
not be affected by see. 7. To hold that the wife in this case has a 
half interest in the money and property derived from this business, 
if her husband is a partner in it, seems to be flying in the face of 
the statute.

Nor do I think it possible at the suit of an execution creditor 
to declare those to be partners who deny that relationship and 
whose testimony on that head has been believed.

I would dismiss the appeal.

Clute, J. :—The plaintiff is an execution creditor, in the sum 
of $2,118.42 debt and $150 costs, of the defendant William Mor- 
wick. The defendant Mary Ann Morwick is the wife of her co- 
defendant.

The issue to be tried is whether or not a certain ice-cream plant 
is exigible under the plaintiff's execution. It is not disputed that 
the wife put in the money, $800, which, by increasing profits put 
into the business, bought the plant in question. The hushand 
contributed no money whatever to the business, but gave his time.

The business commenced originally as a milk-route, purchased 
by the wife for $800. This money was raised upon a mortgage 
which she held, representing an investment of money received 
from her father. That the money put in the original lui-iness 
belonged to the wife was not disputed. The milk business was 
continued for a time, and merged afterwards into an icc-crcam 
business, which was carried on upon the premises owned by the 
wife. An addition was built to her house for the purpose.
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During all the time that the milk business and ice-cream busi
ness were carried on up to the time of seizure, they were so carried 
on under the name of the husband, although the wife always took 
an active part in the actual conduct and management of the same. 
There was no written agreement between husband and wife as to 
what he was to receive for his services, nor was any amount 
specified. There was no registration shewing that the business 
was being carried on in his name for the benefit of the wife. There 
was a bank-account kept in the husband’s name, the wife drawing 
the profits from time to time from this business-account and 
depositing the same in her own name.

The business developed to the extent that the plant was valued 
at from $10,000 to $15,000. Purchases were made, as the increased 
business demanded, out of the profits. The husband drew, for his 
private use, small amounts from time to time as he needed them, 
with the sanction of the wife. The sign and letter-heads were in 
the name of the husband—in fact the whole business was carried 
on, so far as outward appearances were concerned, and at the bank, 
as if the business was that of the husband. No one would have 
known from appearances that the wife had an interest in the some, 
beyond the fact possibly that she took an active part in the con
duct of the business.

The husband became liable in a transaction of his own on a 
note discounted at the bank, and gave as security therefor, with 
the permission of the wife, but in his own name, a chattel mortgage 
upon the plant in question. He also gave a mortgage upon some 
real property owned by him. The chattel mortgage was in the 
usual form, and the property was referred to throughout, including 
the affidavit, as his property. As between the husband and wife, 
the advances by the wife for the husband exceeded certain payments 
by the husband for the wife by $250—by that much he was the 
gainer. The plaintiff took the positions: (1) that the business 
was the business of the husband, notwithstanding the fact that 
it was her money which originally went into the business; (2) that 
the wife was estopped from denying that the business was that of 
the husband, owing to the manner in which it was conducted in 
his name.

The defendants contended that the husband had no proprietary 
interest in the business within the statute, R.S.O. 1914, ch. 149,
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sec. 7. The trial Judge points out that, when the statute that 
hail given rise to much litigation was recently revised, care xva.. 
taken to remove the difficulty that existed that had given ii<e to 
the earlier cases, and the statute as it now stands entitles her tn the 
profits and proceeds of any business in which her husband has no 
proprietary interest, “and so the question I have to face in this 
case is the question of fact whether the husband had or 1ms am 
proprietary interest in this business.”

Dealing then with the question of fact, he says: "Now for
tunately the case is in many respects simple, because, in the 
determination of the question of fact, I am glad to be able to say 
that I can place entire confidence in the statements of both the 
husband and wife. It is not a case in which I distrust their state
ments and seek by tests and critisicm to find out if they are making 
statements which are untrue or the whole story they ti ll is a 
fabrication, because I accept the story as they tell it. That 
relieves me from going through the facts that have been relied 
upon in earlier cases to determine the questions that arose under 
the statute. Here the money had its origin entirely on the part ol 
the wife. She fortunately inherited money, her husband unfor
tunately did not. He had a farm given him by his father, 
but that farm was originally subject to two mortgages, and 
apparently she took up the second mortgage or in some way lierame 
the second mortgagee of that property. When that property came 
to be realised upon, there was nothing left to represent the hus
band’s equity of redemption; her money alone was in existence 
when they came to start life anew at Niagara Falls.”

The learned trial Judge summarises the evidence in regard to her 
interest in the business, but points out that she paid for the milk 
business by hypothecating a mortgage and raising S8(H>, which 
went to pay for the milk-route business; that she had to use her 
money for the purpose of purchasing the ice-cream business, “so 
that at that time that was her business." “The question from 
that time on is, firstly, whether she made a gift to her husband.
I do not think she did. Secondly, had the husband any pro
prietary interest in the business othe: v than by gift of the
wife? I do not think he had. It was n__nded to be the wife’s
business. In one sense she acted foolishly in allowing the husband
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to carry on the business in his name, but the carry
ing on of the business in the husband's name cannot give 
hbn a proprietary interest—there must be some intention 
to give a proprietary interest—unless all the circumstances 
entitle Mr. White to rely upon estoppel and to claim that 
by reason of her allowing her husband to carry on a business 
which was hers as a matter of fact, in his name, she is 
precluded from shewing what the true fact is. I do not think 
that a case, as I have said, of his proprietary interest has lieen 
shewn. That being a question of fact, that ends that branch of 
the case.”

He points out that in case of an estoppel it is necessary to shew 
not merely that there has been a holding out, but that the one who 
is elaiming to set up estoppel is acting upon that holding out. He 
deals with this question from the evidence, and says: “The weak
ness of the plaintiff’s case here is that the plaintiff has failed to 
satisfy me that he knew of this holding out and acted upon the 
faith of it."

A careful reading of the evidence fully supports, in my opinion, 
the finding of the learned trial Judge. The plaintiff's judgment 
did not arise upon a debt connected with the business in question. 
He is asked in respect of this, and says that he did not know Mrs. 
Morwirk; that the original judgment was upon a note given by 
the husband, and that it was not in connection with the ice-cream 
business, nor for goods supplied in connection with that business. 
The plaintiff further says: “I loaned money to the Gordon Con
struction Company on Mr. Morwick's note.” He says that Mor- 
wick was interested in the Gordon Construction Company, and 
he took his note with others upon which the money was advanced.

The plaintiff does not say, and there is no evidence, that the 
transaction had anything to do with the business, nor is there any 
evidence that the advance was made in consequence of any holding 
out of the business as the husband's; so that, in my opinion, there 
can be no estoppel : Walker v. Hyman, 1 A.R. 315. Blackburn, J., 
in Swan v. North British Australasian Co., 2 H. & C. 175, at p. 182, 
as quoted in the Walker case, cites the rule laid down by Wilde, 

if one has led others into the belief of a certain state of facts by 
conduct of culpable neglect calculated to have that result, and
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they have acted on that belief to their prejudice, he shall not bt 
heard afterwards, as against such persons, to shew that that state 
of facts did not exist." He adds: “This is very nearly right, but 
in my opinion not quite, as he omits to qualify it by saying that 
the neglect must be in the transaction itself, and be the proximate 
cause of leading the party into that mistake; and also . . . that it 
must be the neglect of some duty that is owing to the person led 
into that belief.” Burton, J.A., in the Walker case, referring to 
Freeman v. Cooke (1848), 2 Ex. 654, points out that “two things 
must concur: the party must so conduct himself that a reasonable 
man would consider it in the light of a representation, and believe 
that it was meant that he should act upon it; and the party for or 
to whom it was made must have acted on it as true." Here there 
was no evidence to support such findings. This is the undoubted 
law, and was applied in Dominion Express Co. v. Mauqhan, 21 
O.L.R. 510, and in Ray v. Gettae (1915), 8 Q.W.N. 318.

I fully agree with the learned trial Judge that there was no 
estoppel in this case. It is not necessary to repeat the transactions 
as between the husband and wife, which are fully, and, as 1 think, 
satisfactorily, dealt with by the trial Judge.

It was strongly urged by the plaintiff’s counsel that, although 
the evidence was clear and accepted by the trial Judge that it was 
exclusively the wife's money that went into the business, and that 
it was her business that was carried on, and that the increased 
plant was purchased by the profits, and that she largely assisted 
in the actual conduct of the business, and appropriated the profits 
that were not required for the increase of plant and the household 
expenses, yet, the business being carried on by the husband, and all 
the facts and circumstances shewing that, the inference must 
nevertheless be that it was his business, and not hers, and that Is 
had a proprietary interest therein. I do not think so. It is a 
question of fact and a question of intention. If the parties were 
expecting a case of this kind to arise, I think the fair presumption 
would be that they would probably prepare for it, have everything 
in black and white, to shew that the business was hers, and that 
the husband was paid a definite and fixed salary. The fact that 
this was not so, and that there were either no creditors or no pressing 
creditors during the whole period that the business was carried on,
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leads rather to the opposite conclusion, that, as between them
selves, perfect confidence existed, and the public had nothing to do 
with the question. If this was a case as between a creditor and the 
husband who had purchased goods for the business upon the faith 
of holding out that it was his business, different considerations 
would arise, but there is nothing of the kind here. It is a pure 
question of fact, and the findings by the trial Judge are founded 
upon ample evidence in favour of the defendants: see Walker v. 
Brown, 36 O.L.R. 287, 30 D.L.R. 204.

This appeal should, in my judgment, be dismissed with costs.
Appeal allowed; Hodgins, J.A., and Clutz, J., dissenting.

DESAUTELS v. MAILLOUX.

Quebec Court of Review, Archibald, A.C.J., Martineau and Lane, JJ.
June It, 1918.

DlVOlrt AND SEPARATION (1 III B—26)—DESERTION BV HUSBAND—HUS
BAND LIVING WITH ANOTHER WOMAN—ASSAULT—AUMONT—JUDI
CIAL SEPARATION.

The fact that s man leaves hie wife and children and livee with another 
woman, in a house which ia manifestly disreputable, and where ahe haa 
the reputation of being hia wife, that he haa assaulted hie wife and ordered 
her and her children out of the houee and that he haa called her vile 
names—ia sufficient ground for maintaining an action for judicial sepa
ration and for alimony.

Appeal from the judgment of Dugas, J. Affirmed.
Brodeur St Birard, for plaintiff; C. A. Archambault, for defend

ant. y
Lane, J.:—The plaintiff brings suit against the defendant 

en separation de corps, accompanying it with a saisie-comervatoire, 
and claiming an alimentary allowance for herself and her two 
children, issue of her marriage with defendant. The children are 
both boys, aged three and one and a half years respectively. She 
is 24 years old, and he is a year older. He is a painter by trade, 
and worked for a certain time during their married life.

But unfortunately he inherited at his father’s death a little 
fortune of $7,000 to $8,000, which appears to have been the cause 
of the ruin of their domestic happiness, for he ceased working and 
developed a taste for fast women. From the period between the 
month of July, 1916, till about the 4th December in the same year, 
he used to habitually sleep elsewhere than in his own house, and 
appears to have been living with another woman openly, driving
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al mut with her at all hours in carriages and automobiles, mol living 
with her in a house which was manifestly disreputable, and where 
she appears to have had the reputation of being his wife. The 
defendant does not appear to have concealed his relations with 
her, as several witnesses affirm he told them he had a “blonde."

He admitted to Me. Bilodeau, who occupied the dwelling 
beneath the conjugal domicile, that he was living with a woman in 
concubinage, and his relations with her seem to have been generally 
known, and to be such ns to constitute a grave insult to his wile 
His conduct as above set out alone would have been sufficient to 
justify the judgment pronouncing separation.

In addition, he appears to have assaulted his wife, to have 
ordered her and her children out of the house, which order she 
obeyed, and to have deprived her and his childera in the matter 
of clothing, while dissipating almost all his fortune on riotous 
living with another woman, if indeed there were not more than 
one, as his evidence might appear to indicate. Not conti nt with 
not sleeping at his own home, he appears to have enlivened his 
occasional visits to that home by calling his wife a "maudite nth, 
maudite facturante and maudite chienne," in the presence of their 
servant, and according to the servant a “maudite putain" as well.

The proof as to the means he had, his witnesses do nut appear 
to be very definite about. He says he has only left a revenue of 
some $12 a month from his fortune, so that evidently the great 
bulk of his capital has been squandered. But he is a painter, and 
it is well known that painters can earn about 40 cents an hour or 
$4 a day. The alimentary allowance of $35 a month fur the wile 
and two children seems reasonable.

It might be worth noticing that the defendant met liis wife1! 
action by a simple denial of the allegations. He has devoted 
some proof to establish his attempt to get back and to effect ! 
reconciliation. Very properly his wife did not agree to it. After 
her experience with this man, it was not to be supposed that she 
would care to subject herself to a repetition of his treatment.

The judgment granting the separation, granting her the caff 
of the children and according the alimony specified and main
taining the taisie-conservatoire, is well founded and should not be 
disturbed. Judgment according'
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SMITH v. SPENCER.
Saskatchewan Court of Appeal, Haidtain, C.J.S., Ncwlands and El wood, JJ.A 

July 16, 1918.
Contracts (| I E—95)—Sufficiency of writing.

A memorandum in the following tenus: “Witness that I have this day
Bold and agree to deliver to the Smith Grain Company at Port Arthur, 
Ont., 3,000 bushels wheat on or before Oct. 31, 1914, at an agreed price 
of 83 cents per bushel basis, 1 Northern, delivered free on board ears at 
Port Arthur. Government weights and grades to govern. Shipper also 
pays freight and dockage. I hereby acknowledge receipt of $1.00 on 
above contract,” signed by the owner of the wheat, and witnessed by the 
agent of the purchaser, is a complete memorandum of the contract of 
Hide and not merely an offer to sell. No further assent by the purchaser 
is required.

Parol evidence is not admissible to vary the tenus which appear on the 
face of the contract.

Appeal by defendant and cross-appeal by plaintiff from the 
trial judgment in an action for damages for breach of contract to 
deliver wheat. Varied.

F. W. Turnbull, for appellant ; W. F. Dunn, for respondent. 
The judgment of the court was delivered by 
Elwood, J.A.:—The facts material to this appeal, as found by 

the trial judge, are as follows:—
In July, 1914, one J. R. Carey, who was an agent of the plain

tiff to purchase wheat, bought from the defendant 3,000 bushels 
of wheat on behalf of the plaintiff and took from him the follow
ing memorandum thereof Aylesbury, July 18, 1914.

Witness that I have this day sold and agree to deliver to the Smith 
Grain Company at Port Arthur, Ont., 3,000 bushels wheat on or before 
Oct. 31, 1914, at an agreed price of 83 cents per bushel basis, 1 o net weight, 
delivered free on board cars at Port Arthur, Government weights and grades 
to govern. Shipper also pays freight and dockage.

I hereby acknowledge receipt of $1.00 on above contract.
Witness: J. R. Caret. (Sgd.) H. J. Spencer,

(Sgd.) Aylesbury, Sask.
Carey forwarded the above memorandum to the plaintiff com

pany, who wrote the defendant as follows:— July 20, 1914.
We beg to acknowledge receipt of contract from you selling us 3,000 

bushels of wheat to be delivered in Port Arthur or Fort William on or before 
the 31st day of October, 1914, at 83c. per bushel basis 1 Northern, delivered 
in terminal elevators, subject to commission and all other charges.

This grain should be delivered in Port Arthur or Fort William in time 
to be unloaded and the outturns back in our office before the 31st day of 
October, 1914.

Thanking you for this business and hoping it will prove satisfactory to 
you, we are, The Smith Grain Co.,

Per , Mgr.
At the time the above agreement was entered into, the crop of 

the defendant—which was estimated to yield 3,000 bushels—was

Statement.
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still growing. As a precaution in case the yield might nut come 
up to the estimate, it was agreed between Carey and the defendant 
that, if the crop did not yield 3,000 bushels, the defendant was not 
to be compelled to buy wheat in order to make up the quantity 
stipulated for in the contract. When the wheat was threshed, the 
defendant had only 2,000 bushels for delivery on the contract. 
By collusion lietween the defendant and Carey, this 2,00(1 bushels 
was not delivered on the contract, but was sold at the market 
price, which was considerably in advance of the contract price. 
No wheat at all was delivered on the contract. The price of 
No. 1 Northern at the close of the market on October 31st was
1.16H-

The defendant contended that there was no completed con
tract; that the memorandum of July 18 constituted only an 
offer, and that the plaintiff’s letter of July 20 was not an unquali- 
6e<l acceptance thereof, but imported therein new terms.

The trial judge held that the memorandum of July 18 was not 
merely an offer, but was a memorandum of the sale made, and 
that the plaintiff’s agent had authority to buy wheat for the 
plaintiff, and that the defendant in the memorandum admitted 
that he had sold.

It was further contended that the memorandum failed to 
satisfy the requirements of the Statute of Frauds, in that it failed 
to incorporate therein an essential term of the contract, namely, 
the agreement that the defendant was not to be compelled to buy 
in order to fill the contract in case his crop did not yield 3,000 
bushels.

The trial judge held, as to this latter contention, that the agree
ment that the defendant was not to be compelled to buy in order 
to fill the contract in case his crop did not yield 3,000 bushels wu 
not a term of the contract of sale, but a collateral agreement: 
that the contract should be operative only to the extent of the 
defendant’s crop, and that, as the defendant had only 2,000 
bushels which he should have delivered on his contract, he allowed 
the plaintiff’s damages for the failure to deliver the 2,000 bushels.

It was further contended by the defendant that the sum of 
1100, which was paid to Carey, the agent of the plaintiff, to rote 
margins, should be allowed the defendant. The trial judge 
refused to allow this credit.
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The defendant appeals from the judgment of the trial judge, 
and the plaintiff cross-appeals, asking to have the judgment 
varied by allowing damages for the failure to deliver the 3,000
bushels.

So far as the defendant’s contention that there was no com
pleted contract is concerned, the finding of the trial judge is, that 
Carey had authority to purchase wheat for the plaintiff, and the 
memorandum signed by the defendant was given as the result of 
negotiations between Carey and the defendant. It contains on 
the face of it an acknowledgment of $1 on account of the contract, 
and is evidence of a completed contract. It did not require any 
further assent on the part of the plaintiff, and, if it did require any 
further assent, I question very much if the letter of July 20 goes 
any farther than to suggest the plaintiff's interpretation of the 
terms of the memorandum of July 18. I am, however, of the 
opinion that the document of July 18 v as not a mere offer to sell, 
but was an agreement to sell. It is clearly distinguishable from 
the document referred to in Dickinson v. Dodds, 2 Ch.D. 463.

So far as the contention that the memorandum failed to satisfy 
the requirements of the Statute of Frauds is concerned, the memo
randum did contain all of the essential terms of the contract. 
What the def« dant seeks to do is to vary or contradict one of the 
terms contained in the written memorandum.

In For Votes, 2 Man. & Gr. 54<J, 133 E.R. 866:—
In ion for the non-delivery of hops, sold under the following con

tract K. Y. thirty-nine pockets Sussex hops, Springett’s, five pockets
Kenward’s, 78s. Springett’s to wait orders.” Held, that the contract 
imported a sale for ready money, and that parol evidence was not adndssible 
to show that, by the usual course of dealing between the parties, the hops 
were sold on a credit of six months.

At p. 560, Bosanquet, J., says:—
The doubt I have entertained in this case has been, whether the writing 

in question amounted to a final contract, or was merely a memorandum; 
and if so, whether the plaintiff was not at liberty to shew what was the mean
ing of the parties with respect to the time of payment for the goods. But, on 
further consideration, it appears to me, that the writing docs, in terms, import 
a contract of sale for ready money. Greaves v. Astdin, 3 Campb. 426, is a 
decisive authority that parol evidence is not admissible with respect to terms 
which appear on the face of the contract.

In Henderson v. Arthur, [1907] 1 K.B., at p. 10:—
\\ here, in an action by lessor against lessee for a quarter’s rent upon a 

covenant in a lease for payment of the rent quarterly in advance, the defend
ant set up by way of defence that by a parol agreement made between the
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plaintiff and the defendant antecedently to the execution of the leu.-e the 
plaintiff agreed to take a hill payable at three months by way of payment of 
each quarter's nuit in advance as it became due, and that the defendant had 
tendered such a bill to the plaintiff in aspect of the nuit sued for, which 
plaintiff refused to take:—

Held, that evidence of such an agreement as alleged was inadmissible.
At p. 12, Collins, M.R., says:—
The defence set up by the defendant is that there was an agreement, 

antecedent to the lease in point of time, by which the parties agreed that, 
instead of |iayiiient in advance of each quarter's rent in cash, the lessor diould 
lie satisfied by the lessee’s giving in n*speet thereof bills at three months. 
Assuming that there was in fact such an agreement, the question is whether 
it is legally available for the purpose of defeating the claim of the lessor upon 
the covenant. It seems to me that to admit evidence of such an agreement 
as being so available would be to violate one of the first principles of i! law 
of evidence; because, in my opinion, it would be to substitute the terme of 
an antecedent parol agreement for the terms of a subsequent formal contract 
under seal dealing with the same subject-matter.

Set1 also Ilarnor v. droves, 15 C.B. 007, 139 E.R. 587.
It seems to me that the terms which the defendant seeks to 

incorporate into the contract are not a collateral agreement, but 
an agreement which varies and contradicts the written document 
signed by the defendant. No essential term of the contract was 
omitted from the memorandum, and I am therefore of opinion 
that the trial judge was in error in holding that the agreement 
that the defendant would not lie obliged to buy wheat to fill the 
contract, was a collateral agreement, or could, in any way, lie 
considered as affecting the rights of the parties.

In my opinion, the appeal should I*1 dismissed with costs, and 
the judgment of the trial judge varied by increasing the judgment 
for the plaintiff to the sum of $1,005.

So far as the $100 paid by defendant to Carey is concerned, 
Carey had no authority to receive this money for the plaintiff, or 
in any way to bind the plaintiff in respect thereof. No part of the 
money was apparently received by the plaintiff, and, in my 
opinion, the trial judge was correct in refusing to allow the defend
ant credit for the same. Judgment accordingly.
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DOYLE v. CITY OF WESTMOUNT.
Quebec Court of Review, Archer, Grcenshiclda and Lamothe, JJ. June 28, 1918.

Negligence (§ I D—70)—Part or public thoroughfare used as side
walk—Failure to keep in repair—Negligence—Damages.

A part of a public thoroughfare which a municipality allows the public 
to use as a foot-path and which is shut off by a curb from that part which 
is used by vehicles, is a sidewalk. The municipality is liable in damages 
if through negligence it allows a hole to be left in such sidewalk which 
causes injuries to a pedestrian.

Appeal from the judgment of the Superior Court, McLennan, J. 
Affirmed.

The plaintiff, while walking on the sidewalk in Mount Pleasant 
Ave., fell into a hole and sustained a fracture of her left leg. The 
defendant pleaded that there was no sidewalk at the place of the 
accident ; and the plaintiff had no right to walk there; that the 
alleged hole was situated on the edge of a hank underneath the 
fence on the side of a grass plot away from the street where the 
plaintiff should not have passed.

The case was tried before a jury which found common fault. 
The damages suffered were assessed at S3,000, and $2,250 thereof 
were attributed to defendant.

Meighcr & Coulin, for plaintiff; Weldon A Harris, for defend
ant.

Greenshields, J.:—The defendant inscribes before this court 
and urges three grounds upon which it seeks relief from the judg
ment: (1) the finding of the jury is contrary to law, inasmuch as 
the jury would seem by their answers, to impose upon the defend
ant the legal obligation of constructing a sidewalk on Mount 
Pleasant Ave., whereas, as a matter of law, the defendant was 
not bound to construct any sidewalk, and it was purely discretion
ary whether one should be constructed or not, and the failure to 
make a sidewalk was not a fault in law; (2) that the verdict of the 
jury is contrary to the weight of evidence; (3) that the damages 
are excessive.

Dealing briefly with the first. Mount Pleasant Ave. is a public 
thoroughfare owned by the defendant. On the southeast side 
there is a curb, 5 feet from the southeast side of the thoroughfare, 
and it runs in a uniform line throughout the length of that part 
of the avenue upon which the plaintiff was walking. At the 
northeast end and at the southwest end there is—to a certain 
distance—a cement sidewalk lietween the edge of the road and the
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curb. There is a space then where no cement has been laid. Thin 
space, in like manner, is between the curb and the side of the road: 
it is called by some witnesses a “dirt sidewalk;” but whether it 
may be called a sidewalk or not, it is a part of that thoroughfare 
which is shut off by the curb from being used by vehicles, by 
reason of the curb vehicles cannot enter upon that part of the 
road. The learned counsel for the defendant did not hesitate to 
admit at bar that if that space between the curb and the roadside 
had lieen covered by any substance, cement, stone or wood, it 
would have been entitled to be dignified under the name of “side
walk” but because there was only dirt and there had been some 
2 years before an attempt made to grow grass upon it, the counsel 
refuses to characterise it as a sidewalk. In any event, it is clear 
that it was used as such; that is to say, it was on the side of the 
road and the public walked upon it, the whole with knowledge 
and tacit consent of the defendant. If such was the case. I think, 
with safety and certainty, it should lie called a “sidewalk."

Now, in this sidewalk there was a hole. The counsel asserts 
the hole was at the extreme southeast of this space. It is true 
it may have started there, but it extended northwards to at least 
a distance of one half the width of this space, or 2} > ft. How 
long it had been there it does not appear; it was a foot and a half 
deep, and the plaintiff fell into it; just how she did it in broad 
daylight is not clear, unless it is found in the suggestion of the 
counsel for the defendant, that she was blind in her right eye. If 
she were walking on the outside of this space it is possible that 
with the eye next to it being blind she did not see it. However, 
the jury assessed or penalised her to the extent of 2.V, of her 
damages because she did not take such precautions as she should. 
I do not suppose that she was entitled to assume that there was 
such a hole there. There is one thing certain, it should not have 
been there. For my part, it is a matter of indifference whether 
the space is called a sidewalk or not; it was a part of the public 
thoroughfare used by pedestrians; they wrere invited to use it, and 
the mere fact that the cement sidewalk at either end had not 
lieen extended to cover that space, does not, in my opinion, change 
the nature and destination of the space enclosed by that curb.

I should, without hesitation, rule against the defendant upon 
that pretension.
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As to the second ground: that the verdict was against the 
weight of evidence. I fail to see what comfort the defendant can 
find in the proof made. It abundantly proved that the plaintiff 
broke her leg. It is abundantly proved that the hole was there, and 
the extent of the hole is proved; that it was dangerous the accident 
attests.

The jury found all this, and how can it be said that it was 
against the weight of evidence. Again I rule against the defend
ant.

As to the damages: The plaintiff was a lady til years of age 
at the time of the accident; she had been employed, apparently, 
during her lifetime in domestic service; she was the trusted em
ployee—and had been for years—of a lady in Westmount; she 
was earning $25 a month, and, of course, her board and lodging. 
After the accident she was taken to the Royal Victoria Hospital, 
where she went under the usual treatment; her leg was broken; 
there were three breaks between the knee and the ankle, and 
pieces of the Ixinc being completely loosened; after it was set it 
was put in plaster and remained in plaster until the 22nd of the 
following November; she was 6 days in the hospital, when she 
wa< moved to her mistress' house, and remained in bed 7 weeks; 
then she walked—if it can lie so called—with crutches, and at the 
time of the trial, in April, 1917, she was still lame and walked with 
a cane; she paid her doctor $100; her nurse $100; the hospital 
$33. ami some other expenses. For at least 15 months, and more, 
probably, she could cam no money, nor could she earn her board 
and lodging, but the kindness of her mistress induced her to keep 
the plaintiff in her house for some 4 or 5 months without charge. 
The only medical testimony is that of Dr. Garrow, who treated 
her from the start; he had known her for 12 years; he testified 
that, being an old person, comparatively old, she will suffer a 
good deal of pain for the rest of her life. Asked if she would be 
affected [mnnanently in that way, he answers “yes,” she will 
suffer if she walks far; then again, the changes in temperature 
will give her pain. He says, moreover, that he knows her 
occupation ; he knows that she was very smart for her age, and he 
uses the term in its fullest sense; he knows the work that she had 
been doing for years, and he says that, since the accident, she has 
been unable to do anything, and cannot say whether she will be

QUE.
C~B.

Doyle
e.

City or 
Westmount.

CNaaehieUs, J.



276 Dominion Law Reports. [42 D.L.R.

able to return to that occupation or not; he says, however, that 
C. R. probably at the end of a year, if the work was not too heavy, she

Doyle might Ik* able to return to a portion of it, but did not think she
_ v- would l>e able to do the same kind of work, or, rather the same 
City op . . ........

Westmovnt. amount of work, and he is of opinion that her earning capacity is
firnnwhifiiiir i decreased by 50%; he testifies, moreover, that she suffered cvere 

pain as a result of the accident. The defendant did not see fit 
to call in gentlemen of the medical profession.

With all this evidence before the jury, they proceeded to assess 
the damages. I do not say that I would have made the same 
assessment ; but I certainly think the jury had ample evidence 
before them to justify them in believing that this lady would 
suffer a disability for the rest of her natural life; not only a dis
ability to earn, but a disability to enjoy to the fullest extent the 
remainder of her life, which she was entitled to do. Her actual 
out-of-pocket expenses, and loss of earnings, amounted to well 
nigh $1,000. She gets $2,250 to compensate her for the condition 
brought about by the fault of the defendant, her condition being 
described by Dr. Garrow. I will not disturb the judgment

Appeal dismissed.

REX Y. RUTTKA.

Alberta Supreme Court, Stuart, J. July 9, 1918.

Useful occupation (§ I—1)—Order-in-council No. 81.V— Labour
ORGANIZATION RECOGNIZED AS NOT ILLEGAL—PAID OFFICIAL OF. 

Where the only evidence before the magistrate, on a charge of viola
tion of the provisions of order-in-council No. 815, April, 191S, as to the 
occupation of the accused is that he is the paid official of a labour organiza
tion, which is recognized by such order-in-council us not illegal, there 
can be no reasonable inference that he is not engaged in a useful occu
pation.

Application by the defendant for an order quashing a con
viction entered against him by Mr. Davidson, Police Magistrate 
of the City of Calgary.

H. F. Stow, for applicant; no one contra.
Stuart, J.:—The conviction was for a violation of the pro

visions of order-in-council No. 815, of April 4, 1018, passed by 
His Excellency the Governor-Gcneral-in-council and published in 
the “Canada Gazette” of April 6, 1018. This order-in-council 
provides that “every male person residing in the Dominion of 
Canada shall be regularly engaged in some useful occupation."
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The defendant was charged with not being regularly engaged 
in some useful occupation. He was fined $10 and costs.

The charge was laid by a member of the provincial police of 
AlU rta and counsel for the Attorney-General conducted the prose
cution. 1 therefore, considered that service of the notice of 
motion to quash upon the Attorney-General of the province was 
a sufficient notice to the Crown and that it was not necessary in 
the circumstances to sen e the Attorney-General of the Dominion, 
although the order-in-council is a Dominion order.

It appears that the accused was employed by a labour organiza
tion known as “The Federal Workers Union of Canada” to canvass 
for members and to collect fees. He was paid $20 a week for 
this work.

One paragraph of the preamble of the order-in-council under 
which the charge was laid reads as follows:—

And whereas these regulations arc not intended to affect any right of 
members of organised labour associations to discontinue their work in the 
employment in which they have been engaged when such discontinuance is 
occasioned by differences actually arising between the employer and the 
employed. The pur|>ose is to prevent persons capable of useful work from 
remaining in idleness at a time when the country most urgently requires the 
eervice of all human energy available.

• It is apparent from the foregoing that the maintenance of an 
organised labour union or association is not to be considered as 
in any sense violating the letter or the spirit of the law. If I 
mistake not a member of a labour union is a member of the Com
mittee of the Privy Council, that is the Cabinet, which passed 
the order-in-council and is a member of that body just because he 
is a meml)er of a lalxmr union and held at one time a high office 
in labour union circles.

Now a lalxmr union cannot lx* maintained, no organisation of 
any scope can lx? maintained, without officials and paid servants. 
The Law Society of Alberta, of which the magistrate and the 
prosecuting and defending counsel are memliers, needs to have a 
paid secretary. I should be surprised to hear it suggested that 
Mr. Adams, while doing his work, is not engaged in any useful 
occupation, or that the secretary of the United Farmers of Alberta 
or of the Canadian Manufacturers Association is liable to con
viction under this law. But, it is possible, of course, that to a 
certain aristocracy of labour some reluctant recognition is to lx?
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extended by that class of the community which exercises the 
social privilege of “recognising” other people or other clasxs. If 
“skilled” laliourers organise themselves into labour union* and, 
by the means of united action, succeed in getting them<elve* 
“recognised” to the extent of having representatives in cabinet» 
and legislatures, then, of course, we must reconcile ourselves to it 
with a sigh. But when it conies to “unskilled” lalx>ur. to men 
who merely dig sewers, although we really must have sewers for 
the enjoyment of the refinements of our social life, or men who 
merely shovel coal and cut wood, although these are also net essary 
to our comfort, it seems, according to the tenor of the evidence in 
this case, that these men must work separately and alone. The 
“privilege” of organising is not to be extended to them, they are 
not to be “recognised” as entitled to act together like farmers 
and manufacturers (even of cement) and bricklayers, and if they 
attempt to organise themselves, any official whom they employ 
for that purpose is open to conviction under this order-in-council, 
if the magistrate’s view of the matter is correct.

Of course, there was a great deal of irrelevant evidence admitted 
which was intended to raise suspicions against the accused. Hints 
were made of connection with other organisations which are fairly 
well known, as a matter of general knowledge, to be of doubtful* 
usefulness and perhaps even of harmful tendencies or purposes. 
But these were hints only and should have been excluded

If the accused had been shewn to be actually engaged in 
seditious propaganda he could have been dealt with under another 
law. But, it seems to me to be contrary to the proper administra
tion of the law, when a man is accused of not being engaged in a 
useful occupation, to pass lieyond the inquiry as to what lie was 
doing and to indulge in hints, insinuations and suspicions of con
nection with some organisations whose nature and pur|>oses are 
but vaguely understood. The witnesses, the counse l and the 
magistrate are probably all in the same position as myself. I 
really do not know the difference tx?tween the Reel (luardof 
Russia and the Social Democratic party there and both of those, 
with other things of a like kind, were flung into the evidence 
quite irrelevantly and seemingly with some deliberate purpose.

Bosoms swelling with patriotism must not forget that even in 
time of war the civil courts continue to act on judicial principles, 
and properly so.



42 D.L.R.] Dominion Law Reports. 279

The order-in-council says that the question of what is a useful 
occupation shall be a question of fact for the magistrate. It is 
not for me to speculate on the vast variety of opinion on this 
economic subject which may exist among the justices of the peace in 
Canada. The law has left it to them to decide. But the magis
trate must have some evidence upon which to base his opinion. 
All the relevant evidence he had as to the occupation of the accused 
was that he was the paid official of a lalxiur organisation and these 
organisations are recognised in the order-in-council itself as not 
illegal. I am unable to see, therefore, how any reasonable in
ference could l>e made that their paid servant is not engaged in a 
useful occupation.

I leave aside, therefore, the general question whether, under 
this order-in-council, the court is entitled to go Ixdiind the fact 
that a man who is doing honestly otherwise lawful work for which 
he is paid by his employer and, as against the employee, declare that 
his employer’s business or occupation is not a useful one. I fear 
a good many clerks in offices in this city might, if that were held 
to be proper (though I do not need, as I say, for the purposes of 
this case, to declare expressly that it would be improper), be placed 
in a very doubtful position.

The conviction will be qqashed, and as to costs I think the 
applicant is entitled to them as against the informant, who, I 
understand, is a member of the provincial police, and as against 
the Crown, which appeared and prosecuted. The man was arrest
ed on the request of a manufacturer at Exshaw who asked to have 
him ‘ investigated.” He was “picked up” and taken by the 
provincial police to Calgary and the impression I get from the 
evidence is that a prosecution under this order-in-council was an 
afterthought, and that he was not arrested in the first place for 
an infringement of it.

The only safe path is to put all on an equality before the law. 
Any other course will inevitably ultimately lead to the very evils 
which this prosecution was evidently intended to help to avert.

Conviction quashed.
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EDWARDS v. BLACKMORE.

Ontario Supreme Court, Appellate Division, Meredith, C.J.C.P., h tinog, 
Ferguson, J.A., and Hose, J. February 16, IdlH.

Companies (§ IV D—60i—Ontario Companies Amendment A it—Co».
••ORATIONS CREATED BY CHARTER—RlUHTS AT COMM"\ LAW—
Vltha vires—Foreeitvre or charter.

The Ontario Companies Amendment Act (1916), 6 Geo. V. <• 35, a S) 
expressly declares that ‘‘every corporation or company . hereto
fore or hereafter created by or under any general or s|»ecial Act . . 
shall, unless otherwise expressly declared in the Act or instrument creating 
it, have and he deemed from its creation to have had, the general capacity 
which the common law ordinarily attaches to corporation- created by 
charter."

A corporation created by charter had at common law almost unlimited 
capacity to contract, to bind itself by contracts, to deal with its property 
and to do all such acts as a private person could do. Statements in the 
charter defining the objects of the incor iteration do not take a wav that 
unlimited capacity, and even express restrictions in the charter do not 
take it away, but are simply treated as a declaration of the Crown's 
pleasure, in reference to the puritoses beyond which the capacity of the 
corporation is not to be exercised, a breach of which declaration gives to 
the Crown a right to annul the charter.

[BrifiaA South Africa Co. v. De Beers Consolidated Mines Limit, it, (1910] 
1 Ch. 354; Diébel v. Stratford Improvement Co., 37 O.L.R. 497 ; Xahond 
Malleable Castings Co. v. Smith's Falls Malleable Castings Co. 1907), 14 
O.L.R. 22; Biggerstaff v. Rowatts Wharf Limited, (1896J 2 Ch. 93; County 
of Gloucester Bank v. Hudry Merthyr Steam and House Coal Colliery Co., 
(1895) 1 Ch. 629; John Deere Plow Co. v. Wharton, IS I) I K. 353, 
referred to; Bonanza Creek Gold Mining Co. v. The Kitia, 26 D.I..R.273.. 
distinguished; AtCy-Gen'l for Canada v. Att’y-Gen’l fur Alberta, 26 
D.L.R. 288; Union Bank v. McKillop, 24 D.L.R. 787, referred to. See 
annotations. 18 D.L.R. 364, 26 D.L.R. 295, 36 D.L.R. 107.)

Appeal by the defendants, an incorporated company, from 
the judgment upon the trial in favour of the plaintiff against the 
appellants for the recovery of 11,182.16 and costs.

The action was upon a promissory note for $1,122.60, dated 
the 22nd May, 1916, a renewal in part of an earlier note for $1,500, 
both notes lieing made by the three defendants, Blackman, 
Burks Limited, and Menct, in favour of the plaintiff, payable one 
month after date. The note sucil upon was signed by Black- 
more and Menet; the signature purporting to be that of 
the defendant company was: “Burks Limited, per A. W. 
Burk, Mgr.”

The defendants Blackmore and Menet did not apiear, and 
judgment was entered against them by default.

The only defence originally raised by the defendants Burki 
Limited was, that they had no authority or power to make the 
note; and their appeal was based on that defence.

The letters patent incorporating Burks Limited were as follows s-
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Province of Ontario.
By the Honourable

William John Hanna,
Provincial Secretary.

To all to whom these Presents shall come 
Greeting:—

Whereas the Ontario Companies Act provides that, with the 
exceptions therein mentioned, the Lieutenant-Governor may by 
letters patent create and constitute bodies corporate and politic 
for any of the purposes to which the authority of the Legislature 
of Ontario extends.

Anti whereas by the said Act it is further provided that the 
Provincial Secretary may, under the seal of his office liave, use, 
exercise, and enjoy any power, right, or authority conferred by 
the said Act on the Lieutenant-Governor.

And whereas by their petition in that behalf the persons 
herein mentioned have prayed for letters patent constituting 
them a body corporate and politic for the due carrying out of the 
undertaking hereinafter set forth.

And whereas it has l>ecn made to appear that the said persons 
have complied with the conditions precedent to the grant of the 
desired letters patent, and that the said undertaking is within 
the scope of the said Act.

Now therefore know ye that I, William John Hanna, Pro
vincial Secretary, under the authority of the hereinbefore in part 
recited Act, do by these letters patent hereby constitute the 
persons hereinafter named, that is to say, Arthur Wellington 
Burk, barrister-at-law, Arthur Reginald Burk, steamship pas
senger agent, William Percy Dent, representative, and Albert 
Burnese and Ivewis Henry Phleeger, office clerks, all of the city 
of Toronto, in the county of York, and Province of Ontario, and 
any others who have become sul>scribers to the memorandum of 
agreement, of the company, and persons who thereafter become 
shareholders in the company, a corporation for the following pur
poses and objects, that is to say:—

(oi To purchase, lease, take in exchange or otherwise acquire 
lands or interests therein, together with any buildings or struc-
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turcs that are now or may hereafter be erected thereon ind to 
otherwise improve, n’.ter, and manage the said lands and build
ings and to sell, lease, exchange, mortgage, or otherwise bi-pose 
of the whole or any part of the lands, buildings, or structurée 
thereon; (6) To erect buildings of all kinds and to deal in bind# 
and building material and to take and hold mortgages ,,r gree- 
ments for any unpaid balance of the purchase-moneys on any of 
the lands, buildings or structures, sold, and to sell, mortgage, or 
pledge, or otherwise dispose of said mortgages or agreements, 
and generally to do all such things as are incidental or conducive 
to the attainment of the above objects or any of them ; and (c) To 
carry on business as brokers and agents and to acquire, purchase, 
and take over a real estate, insurance agency, and building busi
ness# now carried on by Burk & Co. at the said city of Toronto; 
Provided, however, that, except as to taking and holding mort
gages as aforesaid, nothing in these letters patent contained shall 
be deemed to empower the company to make loans, whether for 
building purposes or not, upon lands not the property of th« 
company, or upon lands which, though once the property of the 
company, have by any deed, conveyance, transfer, or alienation 
become the property of another; and further provided, that it 
shall not be lawful for the company hereby incorporated: (1) To 
issue, constitute, or make any withdrawable or terminating stock, 
fund or shares, under any name or contrivance whatsoever; or to 
issue, constitute, or make any stock or shares whatsoever other 
than the capital stock and shares which are hereinafter men
tioned, and which shall be fixed, permanent, and non-v ithdraw- 
ablc capital stock or shares; (2) To take from or levy upon any 
stockholder, shareholder, member, contract-holder, nr person, 
any deposit (hearing interest or not bearing interest) or any sub
scription, periodical dues, assessments, or contributions, or to 
take subscriptions or payments or make calls upon any -took or 
shares (howsoever designated) other than lawful subscriptions, 
payments, and calls upon the said fixed, permanent, and non- 
withdrawablc capital stock or shares; (3) To use or raise, main
tain or have, a fund for making a loan or advance to a purebs* 
(including intending purchaser) of property, whether such loan 
or advance in the form of money or money’s worth is paid directly 
to the purchaser or is paid by the company to the vendor, to be
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repaid in any form or manner by the purchaser to the company; 
(4) To enter into or undertake any contract whereby the benefit 
is or is made dependent in any manner or degree upon the collec
tion of sums levied upon or to lie received from persons holding 
similar contracts, or upon or from members of the company; 
and (5) To transact or undertake any business within the meaning 
of the Ontario Insurance Act, 1912, or of the Loan and Trust 
Corporations Act; the corporate name of the company to be 
Burks Limited; the capital of the company to be forty thousand 
dollars, divided into four hundred shares of one hundred dollars 
each; the head office of the company to be situate at the said 
city of Toronto; and the provisional directors of the company to 
be Arthur Wellington Burk, Arthur Reginald Burk, and William 
Percy lient, hereinbefore mentioned.

Given under my hand and seal of office at the city of Toronto, 
in the said Province of Ontario, this fourth day of March in the 
year of our lord one thousand nine hundred and fourteen.

W. J. Hanna,
Provincial Secretary

J. M. f'erguion, for appellants.
S. S. liobertson, for plaintiff, respondent.

Ferguson, J.A.:—This is an appeal by the defendants 
Burks Limited from a judgment of Masten, J., pronounced at 
the trial on the 1st day of June, 1917, whereby he directed 
judgment to be entered for the amount of the plaintiff’s claim
and costs.

The action is on a promissory note for 11,122.60, dated the 
22nd May, 1916, made by the defendants Norwood Blackmore, 
Burks Limited, and R. C. Menet, in favour of the plaintiff, pay
able one month after date at the Dominion Bank, Toronto. The 
defendants other than Burks Limited did not appear in the action, 
and judgment was entered against them by default.

The writ of summons being specially endorsed, Burks Limited 
tied an affidavit by Arthur Burk, raising the defence set out in 
the two following paragraphs taken from his affidavit:—

“(2) That the stud defendants Burks Limited have a
good defence to the action on its merits.
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"(3) If the said defendants Burks Limited did make the 
said note sued on herein, they had no authority or power to 
do so under their charter.”

Burks Limited is a company incorporated by letter- patent 
under the Ontario Companies Act, dated the 4th Mardi. 1914. 
The objects of incorporation are to carry on a real estate I usines. 
The defence relied on is, ultra vires, in that the note sued on was 
given on account of a purchase of machinery and patent rights 
for the manufacture of machines for pressing clothes.

At the trial an amendment was allowed setting up misrepre
sentation in connection with the contract of purchase, which con
tract (exhibit 3) is signed by the three defendants, the company 
executing in the name of its president and manager and by its 
corporate seal.

The judgment appealed against was pronounced a! the con
clusion of the evidence. The learned trial Judge found the facta 
against the defendant company's allegation of misrepresentation, 
and disposed of the question of ultra vires by the following state
ment :—

“As far as ultra vires is concerned, I do not think any 
argument would alter the view I hold. I have had ercaaion 
to study this case” (Bonanza Creek Gold Mining Co. v. The 
King, 26 D.L.R. 273, “and I have a very decided view with 
regard to it. Of course I am quite open to hear argument, 
but no argument is likely to alter the view I hold.’’

On the hearing of the appeal, it was stated to us that the 
learned Judge intended, by the foregoing statement, to express the 
opinion that, by reason of the decision in the Bonanza Creek case 
the doctrine of ultra vires no longer applies to companies incor
porated in the Province of Ontario, by letters patent ; and the 
argument on the appeal was confined to the question of ultra rim.

Since the argument, I have carefully perused and considered 
the Bonanza Creek case, also an article by Victor E. Mitchell, K.C., 
author of “Canadian Commercial Corporations," in which he 
discusses the doctrine of ultra vires in the light of this and other 
recent Privy Council decisions; and I am, in view of the deciace 
in the Bonanza Creek case and of the amendment to the Ontario 
Companies Act made in 1916, by sec. 6 of 6 Geo. V. rh. 35, of the 
opinion that the contract of purchase was not ultra rires of the
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defendant corporation. As I read the Bonanza Creek case, it is 
there decided that a company incorporated by letters patent, 8. C. 
under the Great Seal of the Province of Ontario, derives its being, Edwards 

vitality, and capacity not only from or under the Ontario Com- BLlr"M011
panics Act, but from and by reason of t he exercise, by the Lieuten- -----
int-Govcmor of the Province, of the prerogative right of the Crown F*'r"™ ■*" 

to grant a charter of incorporation; and that, by virtue of the 
exercise of such prerogative, the company so incorporated is 
thereby created with all the capacity of a common law corpora
tion, save only in so far as the conferring of such capacity on 
companies by the exercise of that prerogative right by the Lieuten
ant-Governor of a Province is limited by the provisions of the 
British North America Act, or by other express statutory provision 
assented to by the Crown. The subject is dealt with at p. 285 of 
the report of the Bonanza Creek ease, as follows:—

“The words ‘legislation in relation to the incorporation of 
companies with provincial objects’” (British North America 
Act, sec. 92) “do not preclude the Province from keeping 
alive the power of the Executive to incorporate by charter in 
a fashion which confers a general capacity analogous to that 
of a natural person. Nor do they appear to preclude the 
Province from legislating so ns to create, by or by virtue of 
statute, a corporation with this general capacity. What the 
words really do is to preclude the grant to such a corporation, 
whether by legislation or by executive act according with the 
distribution of legislative authority, of powers and rights in 
respect of objects outside the Province, while leaving untouched 
the ability of the corporation, if otherwise adequately called 
into existence, to accept such powers and rights if granted 
et extra. It is, in their Lordships’ opinion, in this narrower 
sense alone that the restriction to provincial objects is to be 
interpreted. It follows, as the Ontario Legislature has not 
thought fit to restrict the exercise by the Lieutenant-Governor 
of the prerogative power to incorporate by letters patent with 
the result of conferring a capacity analogous to that of a 
natural |>erson, that the appellant company could accept 
powers and rights conferred on it by outside authorities."

It is elsewhere in the judgment further pointed out that, even 
when a company is incorporated by statute or under an Act of
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Parliament, it is possible for the Legislature so to create ' lie com
pany that it shall have all the general capacity of a common law 
corporation. See the judgment at p. 279, where the propositi* 
is stated as follows:—

“Such a creature, where its entire existence is derived 
from the statute, will have the incidents which the < omnion 
law would attach if, but only if, the statute has by its language 
gone on to attach them. . . . The language may lie such 
as to shew an intention to confer on the corporal ion the 
general capacity which the common law originally attacha 
to corporations created by charter. In such a case a con
struction like that adopted by Blackburn, J., will lie the true

The construction adopted by Blackburn, J., and refe rred loin 
the foregoing quotation, is that expressed by him in Riche v. Ad- 
bury Railway Carriage and Iron Co. (1874), L.R. 9 Ex. 224, 264, 
as follows:—

“ I take it that the true rule of law is, that a corporation 
at common law has, as an incident given by law, the same 
power to contract, and subject to the same rest riel ions, that 
a natural person has. And this is important when we come 
to construe the statutes creating a corporation. For if it were 
true that a corporation at common law has a capacity to con
tract to the extent given it by the instrument creating it, and 
no further, the question would be, Does the statuti creating 
the corporation by express provision, or by necessary implica- 
tion, shew an intention in the Legislature to confer upon this 
corporation capacity to make the contract? But if a body 
corporate has, as incident to it, a general capacity to con
tract, the question is, Does the statute creating the corpora
tion by express provision, or necessary implication, shew an 
intention in the Legislature to prohibit, and so avoid the 
making of, a contract of this particular kind?"

The question raised by Blackburn, J., as to the intention of 
the Legislature to confer a general capacity to contrac:. is in this 
case answered by the Act of 1916, ch. 35, sec. 6, w hereby the 
Legislature of the Province of Ontario has expressly enacted and 
declared that.—

“Every corporation or company heretofore or hereafter
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created ...(e) by or under any general or special Act 
of this Legislature, shall, unless otherwise expressly declared 
in the Act or instrument creating it, have, and be deemed 
from its creation to have had, the general capacity which the 
common law ordinarily attaches to corporations created by 
charter.”

Therefore, while the charter of the defendant company does 
not appear to have been issued under the Great Seal of the Province 
of Ontario, but to have been issued under the seal of the Provincial 
Secretary, yet by virtue of the foregoing express statutory pro
vision, it is endowed with all the capacity which a corporation 
created by charter had at common law, and the questions arise: 
How can its capacity be limited? Can its capacity be limited by 
something contained in the charter, or must it be limited by 
statute? And in this case have there been any limitations put 
upon the capacity? These questions arc partly dealt with in the 
judgment of Blackburn, J., above quoted; and at p. 204, as
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follows:—
‘‘When we are construing a statute creating and regu

lating a corporation, it is right to bear in mind that, as Lord 
Coke says, * It is a maxim in the common law that a stat ute 
made in the affirmative, without any negative expressed or 
implied, doth not take away the common law.’ . . . 
‘That to make the words giving an express liberty or right 
have the effect of controlling or limiting that which would 
otherwise exist, they must be very plain.’ ”

They are also dealt with in the following statement at p. 284 
of the report of the Bonanza Creek judgment:—

“In the case of a company created by charter the doctrine 
of ultra vires has no real application in the absence of statu
tory restriction added to what is written in the charter. 
Such a company has the capacity of a natural person to 
acquire powers and rights. If by the terms of the charter it 
is prohibited from doing so, a violation of this prohibition is 
an act not beyond its capacity, and is therefore not ultra vires, 
although such a violation may well give ground for proceed
ings by way of scire facias tor the forfeiture of the charter. 
In the case of a company the legal existence of which is wholly 
derived from the words of a statute, the company does not
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possess the general capacity of a natural person nml the 
doctrine of ultra vires applies.”

The same question is dealt with in Palmer’s Company Law, 
10th ed., p. 3, as follows:—

“There still, however, subsists a difference of a funda
mental character between a chartered company and a com
pany formed under a special Act or registered urn 1er the 
Companies Acts, and it is this: at common law a corporation 
created by the King's charter has power, as was determined 
in the Sutton’s Hospital case (10 Rep. 13), to deal with its 
property, to bind itself by contracts, and to do all such acts 
as an ordinary person can do, and so complete is this coi |iorate 
autonomy that it is unaffected even by a direction contained 
in the creating charter in limitation of the corporate powers. , 
For the common law has always held that such a direction of 
the Crown—though it may give the Crown a right to annul 
the charter if the direction is disregarded—cannot derogate 
from that plenary capacity with which the common law 
endows the company, even though the limitation is an essen
tial part of the so-called bargain between the Crow n and the 
corporation. See judgment of Bowen, L.J., in Baroness H'm- 
lock v. River Dee Co. (1883-1887), 36 Ch.D. 674, 685, and of 
Blackburn, J., in Riche v. Ashbury Railway Carriage and Iron 
Co., L.R. 9 Ex. 224. This feature—the unrestricted corporate 
capacity of the chartered company—is in marked contrast to 
the strict delimitation by the Legislature and the Courts of 
the statutory or registered company to its defined objects."

These questions are also dealt with by Cotton, L.J., at p. 685 
(note) of the judgment in the Wenlock case {supra), where, after 
quoting from the Sutton’s Hospital case (1613), 10 Co. Hep. 1 a., 
referred to in the Bonanza Creek case, and by Mr. Palmer, he 
says:—

“At common law a corporation created by the King's 
charter has, primd facie, and has been known to have ever 
since Sutton’s Hospital case (10 Rep. 13), the power to do 
with its property all such acts as an ordinary person can do, 
and to bind itself to such contracts as an ordinary | erson can 
bind himself to; and even if by the charter creating the 
corporation the King imposes some direction which would
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have the effect of limiting the natural capacity of the body 
of which he is speaking, the common law has always held that 
the direction of the King might be enforced through the 
Attorney-General; but although it might contain an essential 
part of the so-called bargain between the Crown and the 
corporation, that did not at law destroy the legal power of the 
body which the King had created. When you come to cor
porations created by statute, the question seems to me 
entirely different, and I do not think it is quite satisfactory to 
say that you must take the statute as if it had created a 
corporation at common law, and then see whether it took 
away any of the incidents of a corporation at common law, 
liecause that begs the question, and it not only begs the 
question, but it states what is an untruth, namely, that the 
statute does create a corporation at common law. It does 
nothing of the sort. It creates a statutory corporation, 
which may or may not be meant to possess all or more or less 
of the qualities with which a corporation at common law is 
endowed. Therefore, to say that you must assume that it 
has got everything which it would have at common law 
unless the statute take it away is, I think, to travel on a 
wrong line of thought. What you have to do is to find out 
what this statutory creature is and what it is meant to do; 
and to find out what this statutory creature is you must look 
at the statute only, because there, and there alone, is found 
the definition of this new creature. It is no use to consider 
the question of whether you are going to classify it under the 
head of common law corporations. Looking at this statutory 
creature one has to find out what are its powers, what is its 
vitality, what it can do. It is made up of persons who can 
act within certain limits, but in order to ascertain what are 
the limits, we must look to the statute. The corporation 
cannot go beyond the statute, for the best of all reasons, that 
it is a simple statutory creature, and if you look at the case in 
that way you will see that the legal consequences are exactly 
the same as if you treat it as having certain powers given to 
it by statute, and being prohibited from using certain other 
powers which it otherwise might have had.’1 

These authorities, I consider, establish that a corporation 
created by charter had at common law almost unlimited capacity
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tion gives to the Crown a right to annul the charter.
Some of the foregoing authorities.are reviewed and cori-iricred 

in British South Africa Co. v. De Beers Consolidated Mines I. mik'd, 
[1910] 1 Ch. 354, in connection with the powers of a company 
incorporated by Royal charter, and the opinion is there expressed 
that the doc.rine of ultra vires does not apply to such a chartered 
company, but that such company has all the powers of a private 
person, and acts done in breach of this charter, though a ground 
for revocation by scire facias, are nevertheless valid. The ground 
of this opinion was, that a chartered company has all the general 
capacity of a common law corporation.

In Diebel v. Stratford Improvement Co., 37 O.L.R. at pp. 197, 
498, Boyd, C., expressed an opinion that the amending Art 
6 Geo. V. ch. 35 appears to confer complete corporate lutunomy 
on the statutory incorporated companies and to put them on the 
footing of Crown-chartered companies with unrestricted n.ryiorate 
capacity.

The defendants Burks Limited being a company ine rpoiated 
by charter, it follows from the declaration contained in the unend
ing Act of 1916, and from these decisions, that it is a company 
endowed with the general capacity a corporation created by- 
charter had at common law; and that, even if its act- and con
tracts are not within the objects specified in the chartei, yet they 
are not ultra vires—that is, made without capacity. 1 liave not 
overlooked the circumstance that the charter in the Homm 
Creek case appears to have been issued under the < meat Sell, 
while the charter in this case does not appear to have lieen » 
issued ; and, were it not for the amending Act of 19111, 1 should 
be obliged to consider carefully whether or not the opinion expreaed 
by the Judicial Committee of the Privy Council in the Bonhim 
Creek case, at p. 583, that there is no difference between n charter 
issued under the hand and seal of the Governor-General, and i 
charter issued under the hand and seal of the Secretary of State
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for the Dominion, that both were an exercise of the prerogative 
rights of the Crown, is true in respect of charters issued under the 
hand nnd seal of the Provincial Secretary, instead of under the 
Great Seal of the Province, and by the hand of the Lieutenant- 
Governor; but I consider that the amending Act plainly extends 
to companies incorporated by the Province of Ontario, whether 
incorporated by special Act or by charter under the Ontario Com
panies Act; and it is not necessary to consider the foregoing 
quest ion. I am also of opinion that the meaning of the expression 
used in the amending Act, "general capacity which the common 
law onlinarily attaches to corporations created by charter,” and 
the principle that such capacity may not be limited by the charter, 
seem to be well established; the Province of Ontario has by 
express legislation attached to this company all the capacity of 
such a corporation; and by so doing lias, in my opinion, effectu
ally annulled all limitation that would otherwise by the words of 
the charter be put upon the capacity of this corporation to carry 
on business. For these reasons, I am of the opinion that the 
defence of ultra vire» of the company fails.

At the trial and on the argument of the appeal it was men
tioned, though not fully argued, that, even if the contract of 
purchase was intra vire» of the company, yet it was ultra vire» of 
the directors and president and general manager of the company.

It may well be that, while the defendant company might, 
under the circumstances I have outlined, have capacity to enter 
into a contract to purchase machinery for the manufacture of 
clothes-pressing machinery, yet the directors, as managers of the 
corporation, or Mr. Burk, as manager under the directors, would 
have no implied authority to bind the company to a contract not 
within the scope of the objects or purposes of the company as 
expressed by the words of the charter.

It will be seen, from a perusal of the quotations 1 have made 
shove, t hat the enumeration in the charter of the objects for which 
the company is incorporated cannot be considered as a declaration 
that the company shall not do things other than those particularly 
set out, but that it requires at least express words of restriction in 
the charter, or the statute, to confine operations of the company, 
or even to confer upon a person aggrieved the right to apply, by 
•eire facia» proceedings, to cancel the charter. In this charter
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there are no words of prohibition, and I do not find any words in 
the statute expressly so limiting the operations of the company. 
In the Riche case the question is discussed by Blackburn,,!., hut 
he was there of the opinion that the statute under which the 
company was incorporated had attempted expressly to limit the 
operations of the company to the objects as affirmatively derived 
in the memorandum of association; and that, for that reason, 
while the company had still common law capacity to contract, yet, 
if it contracted outside of the express words of limitation, it 
required the unanimous consent of every shareholder in order to 
make such a contract valid, and that any dissenting shun holder 
could restrain the making or carrying out of such a contract.

Here the contract which is called in question is made under the 
seal of the corporation, is executed by delivery of the machinery, 
and was made by and with the president and general malinger of 
the company, and it is not made out or found that the plaintiff 
acted in bad faith or had notice or knowledge that the contract 
was even beyond the objects of the company as expressed in the 
charter, and it was not beyond their capacity as expressed by the 
amending Act ; and I am of the opinion that, because the contract 
is under seal, and is also a completed contract (the defendant! 
received the goods and machinery purchased and resold), and 
because the president and general manager had apparent authority 
to execute the contract, and make the note sued on, lie had, so 
far as this plaintiff is concerned, actual authority to do so. See 
National Malleable Catling» Co. v. Smith’» Fall» MaUeabh 1 listings 
Co. (1907), 14 O.L.R. 22, 30; Biggertlaff v. Rowatt’» Wharf Limited, 
[1890] 2 Ch. 93; County of Gloucetler Bank v. Rudry Merthyr Steam 
and Route Coal Colliery Co., [1895] 1 Ch. 629.

For these reasons, I would dismiss the appeal with costs.

is"»».! Lennox, J.:—The Ontario Act of 1916, ch. 35, sec. ti, declare
that.—

“Every corporation or company heretofore or hereafter 
created ...(e) by or under any general or special Act of 
this Legislature, shall, unless otherwise expressly declared in the 
Act or instrument creating it, have, and be deemed from its 
creation to have had, the general capacity which the common la* 
ordinarily attaches to corporations created by charte r
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There is no conflict in this case as to the distribution of legis- WIT.
lative power between the Dominion and the Provinces under the 8. C.
British North America Act. In the Bonanza Creek case, 26 Edwards

D.L.R. 273, in the judgment of the Privy Council at p. 285, it _ »•
Blackmore.

was said.— -----
"The words ‘legislation in relation to the incorporation of 1

companies with provincial objects’ ” (British North America Act, 
sec. 92, provision 11) “do not preclude the Province from keeping 
alive the power of the Executive to incorporate by charter in a 
fashion which confers a general capacity analogous to that of a 
natural person. Nor do they appear to preclude the Province 
from legislating so as to create, by or by virtue of a statute, a 
corporation with this general capacity.”

The defendant corporation was incorporated before sec. 6 
above quoted was passed. The Legislature has declared that it 
shall apply to “every corporation heretofore” as well as “here
after,” “created . . . by or under any general or special Act 
of this legislature." The defendant company was incorporated 
by letters patent issued under a general Act of the Legislature, 
that is, the Companies Act: and “the general capacity" of the 
company is not curtailed by anything to the contrary “expressly 
declared in the Act or instrument creating it.” It is not con
tended that the Act is not intra vires of the Legislature; and, if it 
were, the judgment just quoted from determines the question.
That "the general capacity which the common law ordinarily 
attaches to corporations created by charter” includes the powers 
purported to be exercised in this case, cannot be open to question 
at this day ; and, if questioned, the ground, if I may say so with 
respect, is well covered by authorities discussed in the judgment 
of my brother Ferguson.

Whether the officers of the company who entered into the con
tract acted within the scope of their actual or ostensible authority 
from the company—as distinguished from the capacity of the 
company itself—was a question of fact for the learned trial Judge; 
and his finding upon this—necessarily involved if not declared in 
the judgment he pronounced—is not to be lightly disturbed, nor 
unless it is manifestly wrong.

The Legislature has spoken very definitely as to the capacity 
to contract of all corporations created by or under its Acts, general
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or special; and, although this may go far beyond legal opinion 
previously entertained as to the capacity of trading corpor .lions 
incorporated for specific and defined purposes, and may be debat
able as a matter of policy or expediency, it is my duty to end. ivour 
to effectuate the intention of the Legislature.

I would dismiss the appeal.

Rose, J. :—The action is upon a promissory note for SI 122.60, 
a renewal for part of an earlier one for 11,500, bearing the mines 
of the defendants as makers, given for the price of certain chattels 
and “rights" sold by the plaintiff. The “rights” seem !.. have 
been the right to call a certain clothes-pressing machine by a 
particular name; the chattels were the equipment for manufac
turing the machine. Judgment went by default agam-t the 
defendants other than Burks Limited; so that the only matters 
to be considered are the defences raised by that company.

At the trial, the company directed the greater part of its 
evidence to the defence of misrepresentation inducing the con
tract, and did not develope very fully the facts upon which the 
other defences depend; so that, the defence of misrepre . ntation 
failing at the trial, and counsel for the company abandoning, 
before us, all attack upon that part of Mr Justice Masten's judg
ment, we are left with rather meagre evidence upon which to deal 
with the other defences. Those defences are that the company 
did not make the note in question, and, under its charter, had no 
power to make it.

The company received, by its letters patent of incorporation, 
power to purchase or otherwise acquire lands, together with any 
buildings or structures thereon, and to improve, alter, and manage 
such lands and buildings and to sell, lease, exchange, or otherwi* 
dispose of them; to erect buildings of all kinds anil to deal in 
lands and building material; to carry on business as brokers and 
agents, and to acquire, purchase, and take over a certain real 
estate, insurance agency, and building business, theretofore car
ried on by Burk & Co. From its incorporation in 1914 until the 
time of the transactions in question, January, 1916, its business 
was "chiefly" transacted by Mr. A. W. Burk, as manager. The 
negotiations with the plaintiff (or with the plaintiff - son, who
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scted for him) for the sale to the three defendants were, so far as 
the company was concerned, carried on by Mr. Burk ; the contract 
of purchase is signed by him as president and manager of the 
company, and is sealed with the company's seal; the notes arc 
signed in the same way. The plaintiff's son had not previously 
met Mr. Burk, and did not know anything alrout Burks Limited. 
The chattels sold were delivered at premises in Sheppard street, 
Toronto, of which Mr. Burk and the defendant Menet seemed to 
have control; and the business of manufacturing and selling the 
machine was there commenced.

By the Ontario Companies Act, B.8.O. 1914, ch. 178, sec. 23, 
sub-sec. (11, clauses (o) and («'), the company had, as incidental to 
the powers set out in the letters patent, power to carry on any 
business, whether manufacturing or otherwise, calculated directly 
or indirectly to render profitable any of its property; and to pur
chase machinery and plant which it might think necessary or 
convenient for the purposes of its business. We do not know 
whether or not it owned the premises in Sheppard street; if it did, 
and if those premises were at the time vacant, it might well have 
been very wise to acquire some plant, at a small price, and to 
carry on a manufacturing business there: to do so might “render 
profitable" premises which it would otherwise have been unprofit
able to carry; and it is easy to suggest other reasons why the 
company might well have thought it “necessary or convenient for 
the purposes of its business" to place this small amount of plant 
in a building which it was authorised to improve, alter, and 
manage, and to sell, lease, exchange, or otherwise dispose of.

As 1 have said, there is no evidence that the company did or 
did not own the building; and it is not suggested that the plaintiff 
was told t hat it did not own it ; so that, even if the plaintiff is to be 
assumed to have known the contents of the letters patent of 
incorporation, there is no evidence that he had knowledge of any 
facts, if there were any, which ought to have led him to suppose 
that the company was not, in fact, exercising, as incidental to the 
main purpose of its business, that power which it appeared to be 
exercising through its president and manager. Mr. Burk is a 
solicitor of this Court, and knows the difference between acting 
upon behalf of a company and fraudulently using the name of a 
company in a personal transaction. He revised the agreement
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and wrote the note, and tells us that he intended the note to be 
genuine and valid; but he also says: “My company had nothing 
to do with it. The company never got anything from it. There 
was another company formed, the Menet & Langton Limited;” 
and, upon that bald statement, we are asked to hold, in the face of 
the documents, that Mr. Justice Masten was in error in treating 
the transaction as the company’s transaction: to hold, in fact, 
that, throughout, Mr. Burk was, in fraud of the plaintiff, simply 
using the name of the company in a transaction of his own; and 
that, although the plaintiff, in perfect good faith, relying upon 
what appeared to be the company’s promise to pay, sold his goods 
to the company and delivered them to the president and n anager 
of the company, who appeared to be acting upon the company's 
behalf, there really was no sale, and no promise to pay. For my 
part, I decline to accept the evidence as sufficient to justify such 
a holding. Therefore, I think the appeal fails and that it is not 
necessary to discuss the effect of the decision in the Bonanza Creeh 
case, or of the amendment of the Ontario Companies Act by the 
statute 6 Geo. V. ch. 35, sec. 6. See National Malleable Castings 
Co. v. Smith’» Fdls Malleable Casting» Co., 14 O.L.H. 22. at p. 28.

««•pu,. Meredith, C.J.C.P. (dissenting):—Although the amount 
involved in the action is not great, one of the question- involved 
in this appeal—if taken seriously as it must be now—is a question 
of much importance, and the answer to it must lie one of wide
spread consequence in business affairs—if heed be given to it in 
the conduct of business affairs; and is one which must lx* answered 
as we are unable to agree upon a minor question, also involved™ 
this appeal, which, otherwise, might dispose of it.

It was upon the major question that the case was dealt with, 
mainly, at the trial: and upon it, almost entirely, the appeal wu 
argued here.

The judgment appealed against, standing upon thi< ground, 
causes results which, in this Province, cannot but be startling.

For instance, a company incorporated in this Province for the 
purpose of aiding in the propagation of the Gospel may spend all 
its energies and means in aiding in the propagation of infidelity, 
or in the manufacture or sale of cards and dice and other appliances 
which are commonly employed in gambling: a company inroe
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pointed for mining purposes may spend its life and fortune in the ONT'
laundry business; and—this case, if the facts be as the plaintiff 8. C.
alleges—a company incorporated to carry on a “real estate and Edwards 

insurance" business, may also indulge in the speculative buying Blacr1iom 
of “clothes-pressing” devices.

That which has been decided in this case, with, admittedly, cjxxp!' 
startling effect, is this: that a company, incorporated in this 
Province, to carry on a certain clearly defined business, and 
though, in form, in declaration, and in fact, incorporated under 
the statute-law of the Province, is really quite unaffected by the 
statutes, living incorporated also by the Croira in the exercise of 
one of its prerogatives, or else having the general capacity of a 
company so incorporated, with the result that it has “a general 
capacity analogous to that of a natural person” and is unrestricted 
in every respect.

Never, until very recent days, had any such notion lieen 
advanced, if indeed imagined, in this Province. Provincial legis
lation has always contained full provision for the incorporation of 
companies, for business purposes, in the Ontario Companies Act, 
now comprising 210 sections; and all such companies have always 
been deemed entitled to the benefit of its provisions, favourable to 
it, as well as subject to the onerous requirements of it. And it 
should lie needless to say to any one of this Province: that the 
Ontario Companies Act contemplates and provides for incorpora
tion for limited definite purposes only, which purposes must be set 
out in the application for incorporation, and which have always 
been and still are set out in the “charter," and to which the 
incorporation is expressly confined by it, as appears in the letters 
patent in question in this action—and that these purposes can lie 
limited or extended only by supplementary letters patent obtained 
under the provisions of the Act: see sec. 16 (1) (c) and sec. 16 
and following sections: but, as there may be others concerned, it 
may be worth while adding these words, which to most men may 
seem superfluous.

Somewhat early in the life of the Courts of this Province, it 
was held, in n somewhat half-hearted manner, that a corporation 
had not power "to make binding contracts” in any other country 
than that which had created it: see Union India-Rubber Co. v.
Hibbard (1856), 6 U.C.C.P. 77; Genesee Mutual Insurance Co. v.

20—42 D.L.R.
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Westman (1852), 8 U.C.R. 487; Bank of Montreal v. Bethum 1836), 
4 U.C.R. (0.8.) 341 ; and Washington County Mutual Inturm ce Co. 
v. Henderson (1856), 6 U.C.C.P. 146.

But a ruling so impracticable, in those as well as in tin -e days, 
and in this Province, could not but be disregarded in nun U-rlese 
business transactions; and, after some years, the question rrme 
up for consideration again in the Courts of this Province when 
the opposite conclusion was reached, and the earlier ruling- wore 
overruled: Howe Machine Co. v. Walker (1874), 35 U.C.R. 37: 
since which time, until quite recently, I doubt if any one ever 
thought of a reversion to anything like the narrow notions given 
effect, to some extent, in those earlier cases. And I doubt, too, 
whether any ruling of Judge, Court, or Council could effect, sub
stantially, that which is a practical necessity here, trade by pro
vincial companies, to some extent, beyond the territorinl limits of 
the Province of their incorporation.

And I should perhaps add, parenthetically, that, though 
Mr. Lindley, in his book on the Law of Companies, di credited 
the Courts of this Province with the earlier erroneous rulings, to 
which I have referred, he failed to give them credit for the correc
tion of them in the later case: see Lindley’s Law of Companies, 
5th ed., p. 910.

All that being so, and more also yet to be mentioned, one mat- 
very well wonder why, and whence, all this recent intermeddling 
with the law relating to provincial companies, and the deplorable 
muddle in which, especially if the judgment in appes -tand, it 
has left them ; and the more wonder that it should be, if I In- truth 
be, as it seems to be, that it has all arisen from a contest I «-tween 
the Federal and Provincial Governments respecting the revenue 
derived from the incorporation of companies, and carried on, sub
stantially, to enforce the rights of the one against the other in 
that respect. That, if they could agree upon that incidental and 
comparatively trivial matter, all directly concerned could be 
relieved from the confusion, worry, and wrong which pie-ent con
ditions impose upon them. If the British North An - riea Act. 
1867, be not amended so as to make sense of its provision- rc-pect- 
ing the incorporation of companies, very simple concurrent ferlerai 
and provincial legislation should give the needed relief, for instance 
in permitting a provincial company to become also s Dominion
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company, and vice tier«4, by some very simple proceeding. Exact ONT-
what fees you may, and divide them as you please, but give all 8. C.
needed capacity and power, but no more, to all companies, may Edwards

well he said to the disturbers of the peace.
This governmental litigious contest seems so far to have ended 

thus: provincial Governments can, under legislation, or under 
a Crown prerogative, create companies which may acquire extra
territorial capacities: the case of the Bonanza Creek Cold Mining 
Company, [1916] 1 A.C. 566, 26 D.L.R. 273; and Attorney-General 
/or Canada v. Attorney-General for Alberta, [1916] 1 A.C. 588, 
at p. 5(17, 26 D.L.R. 288: that Parliament has power to require a 
foreign company to take out a license before carrying on business 
even in a single Province: Attorney-General for Canada v. Attorney- 
General for Alberta, eu pro: and that a Provincial Legislature, by 
way of an Ontario enactment, may require a Dominion com
pany to be licensed under it before carrying on business in the 
Province of Ontario: Currie v. Home Lithographing Co. Limited 
and Attorney-General for Ontario v. Harrit Lithographing Co. 
Limited (1917), 41 O.L.R. 475: and that provincial legislation in 
the Province of British Columbia, requiring that Dominion com
panies shall lie licensed or registered, as provided in that legislation, 
as a condition of carrying on business in that Province, is ultra 
riree: John Deere Plow Co. Limited v. Wharton, [1915) A.C. 330, 
18 D.L.R. 353: that is ended thus so far: and it is to be hoped 
may end altogether in a settlement out of Court of all such ques
tions in a manner having more regard for the companies and their 
ihireholders, and the public at large, than whither the revenue 
derived from the incorporation of companies shall go. The 
importance of liearing in mind all these things shall, I hope, 
become obvious when the effect of the recent provincial legislation, 
» much relied on by the respondent, is considered.

Coming now directly to the major question involved in this 
appeal: Mr. Roliertson has stated the case for the respondent 
very fairly and comprehensively thus: “However much I might 
dislike it if 1 were a shareholder of the company, it is now the 
law that, though incorporated for the purpose of carrying on one 
kind of business only, a company may engage in any other : it has in 
this respect the same rights and powers as if it were a human 
being: that that was settled by the Judicial Committee of the

Blackmoek.
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Privy Council in the recent case of the Bonanza Creek Cold Mining 
Company; and that, if there could be any question as to that, all 
ground for questioning it has been removed by recent provincial 
legislation : the Ontario Companies Amendment Act, 1916, ' 
6 Geo. V. ch. 35, sec. 6.”

But, as to the case relied upon, it seems to me to be no authority 
for Mr. Robertson's contention. All that was decided in that case 
was: that a provincial company is capable of vitality beyond the 
territorial limits of the Province which created it. Much was said in 
that case which would be helpful to the respondent here, hut for 
essential differences in the facts of the two cases. Much was said 
in that case which was not necessary for its determination, hut was 
doubtless considered needful in considering the many questions 
involved in the case of Attorney-General for Ontario v. Attorney- 
General ftrr Canada, which was argued with it, and i reported 
almost immediately after it: [1916] 1 A.C. 598, 20 D.L.H. 293. 
The real question involved in all that litigation seems to have been 
answered in little over two lines (pp. 584, 585) of the report of the 
case of the Bonanza Creek Cold Mining Company: that the pro
visions of the British North America Act, 1867, do not “appear”— 
that is, appear to the Judicial Committee—“to preclude the 
Province from legislating so as to create, by or by virtue of statute, 
a corporation with this general capacity”—that is, “permitting 
operations outside the Province”—reversing the judgment of the 
Supreme Court of Canada, that a Province had no such power: 
it is difficult to understand how otherwise it could In- that pro
vincial companies could have such capacity. The governmental 
powers being divided between the Dominion and the Prorinces, 
it could hardly l>e that either can go beyond that which is assigned 
to it; how can the Provincial Legislature or the Provincial Gov
ernment indirectly acquire a power encroaching upon that which 
is assigned to the Dominion and exceeding that assigned to the 
Province? But the decision, as it is, leaves, I hope, the matter as 
it has always l>een supposed to be: a provincial company, in» 
foreign country, is, like any other alien entity, entitled to such 
rights as the foreign country may permit it to have, within the 
limits of its home-created power.

And, in that case, the letters patent were issued “by the 
Lieutenant-Governor of the Province of Ontario under the author-
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ity of the Ontario Companies Act—R.S.O. 1897, ch. 191—and of 
any other power or authority vested in him." The letters patent in 
this case are those of the Provincial Secretary, who had power to 
issue them, under the Ontario Companies Act only, but only “for 
any of the purposes to which the authority of this Legislature extends.” 
So that, if extra-territorial vitality depended on a charter from 
the Crown by virtue of its prerogative, this company could have 
had, at that time, no such vitality. This fact, like another which 
1 have mentioned, becomes one of importance on the subject of 
the effect of the recent provincial legislation yet to be discussed.

And, in this case, there is also this great difference from the 
other: in the other case, the purpose of the incorporation was “to 
cam- on the business of mining and exploration in all their 
branches,'' without any restriction as to place; and that was all 
the company did : the single contention was that there was power 
to do it only in the Province of the incorporation. In this case the 
purpose and the only purpose of the incorporation was, and was 
expressed to be, to deal in land and as insurance brokers only; 
and that which is objected to, in this action, was a transaction— 
if really the appellants had anything to do with it—altogether 
foreign to any such purpose. If in the other case the extra
territorial business had been that of, for instance, innkceping, or 
farming, need it be said that very different considerations would 
have been applied to it?

Neither that case, nor any other, prevents the appellants 
setting up successfully the defence of utiro vires, which they have 
set up, and upon which they have throughout relied.

Then does the recent enactment stand in their way, in that 
respect? The judgment in the case of the Bonanza Creek Gold 
Mining Company was pronounced on the 24th February, 1916, in 
London, England, when the Provincial legislature was in session 
at Toronto, in Canada; and the enactment in question was passed 
during that session, and assented to, at its close, on the 27th 
April, 1916: and so its purpose seems to me to be manifest; a 
rush for revenue which had been jeopardised by the judgment of 
the Supreme Court of Canada; and which, from the judgment of 
the Judicial Committee of the Privy Council, might have seemed, 
to those who were anxious about it, in need of some legislative 
propping No need existed of any legislation for any other pur-
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pose than to give provincial companies a foundation that would 
carry power to exist beyond the territorial limits of the Pi wince; 
doubt might well have existed on first, or indeed second, i ruling 
of the judgment of the Judicial Committee: whether cot .panics 
incorporated by charter of the Provincial Secretary, or of the 
Lieutcnant-Covemor of the Province granted under the 1 Intario 
Companies Act, would have that foundation: so, in haste the 
general capacity which the common law ordinarily attache» to 
corporations created by charter,” in so far as the Legislature had 
power to confer it, was conferred upon provincial companies in 
the manner set out in the enactment—all such companies hether 
“heretofore or hereafter created.” It ought to be obviewhat 
the mischief intended to be remedied was; and what, the object 
of enactment: and I can find no reason, or justification, for giving 
it any wider effect than the accomplishment of that object.

What is contended for, by the respondent, is: that it unes to 
every company power as unlimited as a person has. In othe r words, 
that it repeals the Ontario Companies Act, and leave» the com
pany just as if it had been incorporated under the Crown prerogs- 
tive at common law; which, I should have thought, is n nifestly 
erroneous. The enactment in question is the 210th - lion of 
that Act; it is part and parcel of it, and is to have effect u« such, 
and to be interpreted so as to avoid rather than create coni r.iriicthm 
or inconsistency: and is but one of several amendment to the 
principal Act—made in this amending Act, which is intituled 
“The Ontario Companies Amendment Act, 1916.”

It would be quite too unreasonable to contend, for instances, 
that no company is now subject to the prospectus clauses of the 
Act; to its provisions limiting liability and requiring the use of 
the word “limited” in the company’s name—keeping looks and 
an hundred and one other things; or that it is notentith d toanyof 
the benefits or advantages the Act confers. The compatit - remain 
just as much as ever under its provisions, and are just to much is 
ever companies created by statute; the additional general rapacity 
conferred upon them, if any, is in respect of their extra territorial 
vitality. They are not companies created by the Crown. And 
so, if a company so created had unlimited power, tin- company 
could not have it: Baronet» Wenlodc v. River Dec Co. (1885), 
10 App. Cas. 354; and Athbury Railway Carriage amI iron Co. v.
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Ruhr, L.R. 7 H.L. 653. In the former case even Lord Blackburn, OWT*
who, following Parke, B., was a strong advocate of the wide power 8. C.
notion, felt obliged to say that he thought the law laid down in Edwards 

the latter case applies to all companies created by any statute for ackmori
a particular purpose: and in the case of Attorney-General v. Great -----
Eashrti R.W. Co. (1880), 5 App. Cas. 473, the same learned Judge c'jjc'p' 
said (p. 481) of the same case, that it appeared to him “to decide 
at all events this, that where there is an Act of Parliament creating 
a corporation for a particular purpose, and giving it powers for 
that particular purpose, what it does not expressly or impliedly 
authorise is to tie taken to lie prohibited:” though I should prefer 
to put it that where any body is incorporated for any particular 
purpose its powers are limited to such purposes, but, in such pur
poses, it has the legal capacity of a person; if it be created with 
one arm, in law, one-armed it must remain until some creating 
power adds another or others.

There is no escape from this: either the company is statute- 
restiictcd, that is, subject to the provisions of the Ontario Com
panies Act. and consequently within the rule made unquestionable 
by the House of Ixirds in the Riche case; or else it is wholly statute- 
uncontrolled, and has the capacity of a company created by the 
Crown under the Crown’s prerogative in that respect ; whatever 
that capacity may be. The respondent must take the latter con
tention or obviously fail.

And it does seem to me to be inconceivable that the Legislature 
meant to, and did, in an instant of time, without the consent, and 
without the knowledge, of company, shareholder, creditor, or any 
other person interested, convert numberless companies incor
porated for limited particular purposes, and always before con- 
lined to such purpose, into unlimited companies with all the legal 
powers of a human being: an expansion and growth which would 
put Jack's Beanstalk quite to shame. It is incredible to me : and 
none the less so because it cuts off the revenue from “supple
mentary letters patent.”

But, if there were no such limitation by reason of being statute- 
created, if the appellants had been created by the Crown under a 
charter in the words of the statutory charter which they have— 
the word “charter,” as last used, I take from the Ontario Compan
ies Act, sec. 3—1 am quite unable to agree with Mr. Robertson that
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it would have the effect contended for by him. No case that was 
cited, nor any that I have ever seen, so decides. In rcgar i to the 
limited purpose, if any, of its incorporation, the company has 
ordinarily all the capacity of a person. What need of mon- than 
that? What sense in limiting the purpose of the incorporation in 
words if it is to be unlimited in law? When so limite. I in the 
charter, how can it be other than that the company is so re-t rioted; 
and indeed impliedly prohibited from exceeding the power thus 
conferral upon it? The words of the charter in question are: 
“Now therefore know ye that I, William John Hanna, Provincial 
Secretary, under the authority of the hereinbefore in part recited 
Act, do by these letters patent constitute the persons hereinafter 
named, that is to say . . . and any others who have ! income 
subscribers to the memorandum of agreement of the company, and 
persons who thereafter become shareholders in the company, u 
corporation for the follouring purposes ami object», that i to say 
. . And upon this document, and upon it alone, tins com
pany was brought into being, and exists.

The Sutton's Hospital case (1613), 10 Co. Rep. la., as it is 
commonly called, is always relied upon as the authorit v for such 
contentions as are made by the respondent in this case: but that 
case is no authority for such contentions: the question involved in 
this case did not arise, and it could not have arisen, in t hat case. 
Nor did any question at all analogous to it arise out of that ease, 
which was one calling in question the validity of the famous 
Sutton Foundation. A corporation had been created by Royal 
charter for the purpose of giving effect to Thomas Sutton's great 
charity : and the question was, whether the property dc\ oted by 
him to that purpose had validly passed to the corporation, which 
was called “the Hospital of King James founded in the Charter- 
house within the County of Middlesex " The case “was argued 
at the bar for the plaintiff by John Walter of the Inner Temple, 
Yelverton of Gray’s Inn, and lastly by Bacon, Solicit. :-general; 
and for the defendant by Coventry of the Inner Temple, Hutton, 
Serjeant at Law, and by Hobart, Attorney-general and ten 
objections were made to the right of the corporation to retain the 
property for the purposes of the charity; not one of which touches 
in the remotest way the question involved here: and those ten 
objections are thus characterised by the learned author of the
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"report" of the case: ‘‘Which brief report I have made of these 
objections, Itecause I think them, or the greater part of them, 
were not worthy to be moved at the bar, nor remembered at the 
bench: and that this case was adjourned to the Exehequer- 
chimixT by the Justices of the King’s Bench, more for the weight 
of the value, than for the difficulty of the law in the case.” The 
case, however, is dealt with at great length. The fourth of these 
objections was:—

“The place of every corporation ought to lie certain, for with
out a certain place there cannot l)e any incorporation; but here 
the licence to Sutton is to found an hospital ‘at or in the Charter
house;’ so that he may found it in all or any part of the same 
house, and therefore till Sutton lias founded it in certain, there is 
not any certainty of the place, and by consequence no corporation. 
To which was added, that a place by a known name is not sufficient 
to support the name of an incoriioration, but it ought to be described 
by metes and bounds; and divers precedents were cited and 
shewed, where the sites of hospitals, priories, etc. were so par
ticularly described."

And it is in what is, in the marginal note, called “Answer to the 
fourth objection," that the words always relied upon, and I may 
perhaps say solely relied upon, for seeking to have attributed to a 
“charter-company”’ all the powers of a legally competent person, 
are found. I read them, with the whole context, so that if any
thing can lie found in them lending any kind of aid to the respond
ent's contention it may be picked, and pointed, out; and, I should 
add, they comprise only much the lesser part of this “answer," 
which, in turn, is but a comparatively small part of the whole case:-

“Vide for this word guild or fraternity in the Book of Entries, 
68.37 E. 3. c. 5.15 R. 2. c. 5. the statute of 1 E. 6. of Chantries. 
In which three things were observed: 1. How prudent antiquitas 
did always comprehend much matter in a narrow room. 2. That 
to the creation of an incorporation the law had not restrained itself 
to any prescript and incompatible words. 3. That when a cor
poration i< duly created, all other incidents are tacile annexed. And 
for direct authority in this point in 22 E. 4. Grants 30: it is held by 
Brian, Chief Justice, and Choke, that corporation is sufficient with
out the words to implead and to be impleaded, etc. and therefore 
divers clauses subsequent in the charters are not of necessity, but
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only declaratory, anil might well have been left out. As 1. 11 y the 
same to have authority, ability, and capacity to purchase n<> 
clause is added that they may alien, etc. and it need not, for it i 
incident. 2. To sue and be sued, implead and be imp!.„led. 
3. To have a seal, etc. that is also declaratory, for when tin y are 
incorporated, they may make or use what seal they will. 1. To 
restrain them from aliening or demising but in certain for: that 
is an ordinance testifying the King's desire, but it is but a precept, 
and doth not bind in law. 5. That the survivors shall lie the 
corporation, that is a good clause to oust doubts and ipn -lions 
which might arise, the number being certain. 6. If the revenue 
increase, that they shall be employed to increase the manlier of 
poor, etc. that is but explanatory, as appears in the ca«c of 
Thetford School in the Eighth Part of my Reports, f. 1111, a. 7. 
To lie visited by the governors, etc. tliat is also explanatory; for 
in this case the poor which shall be resident in the hot: c of the 
Charter-house shall not be incorporated, but certain lierions in 
whom the possessions are vested, who shall not be resident there, 
but only to have the general government and ordering of the poor 
therein; so that this case is out of the statutes of 2 H. 5 r. 1. and 
14 El. c. 5, for if no visitor had been appointed by the di n 1er the 
governors should visit; and the books in 8 E. 3. 28. and s A<«. 29. 
do not gainsay it, where it is held, that if the hospital he lay, the 
patron shall visit, and if spiritual, the bishop shall vi-il, so that 
every hospital is visitable; it is true, but in the case at the liar the 
poor of the hospital are not incorporated, and so no legs i hospital. 
8. To make ordinances; that is requisite for the good order and 
government of the poor, etc. but not to the essence of the incor
poration. 9. The exemption from the ordinary is but d. laratory, 
for being a lay incorporation'he neither can nor ought to visit. 
10. The licence to purchase in mortmain is necessary for the 
maintenance and support of the poor, etc. for without revenues 
they cannot live, and without a license in mortmain tin v cannot 
lawfully purchase revenues, and yet that is not of the essence of 
the corporation, for the corporation is perfect without it, so that 
by what has been said, it appears what things in genert an requisite 
to a complete body incorporate, and which are verba operaliM in 
this case (which are necessary to be known in every case), in the 
resolution whereof it appears how necessary it is, that the law and 
experience should join with their hands together.”
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It is quite clear from all this that no such question as that OWT' 
raised here was even remotely involved in that case, and that the 8. C. 
learned author was not dealing with it directly or indirectly. And, Edwards 

taking every word of it to be accurate—though, for one instance, ^ ^
Mr. llrive has found that that wliich is said to be "direct authority -----
in this point,” is not such, but is only the repetition of an error cTc'e' 
occurring in Fitiherbert's Abridgment—where is anything to be 
found in it that is anything like authority for the respondent's 
contention? But, if all other “incidents" are tacitly annexed to 
a corporation, how does that alter the nature of the corporate body?
Turn an hospital into a millinei's shop? Can all other incidents of 
an hospital be more than all things necessary or expedient for its 
life as a hospital? I find myself unable to refrain from giving 
sonic expression to the thought that, if any of the very eminent 
men who composed the board of governors of the Hospital of 
King James, more commonly called the Charterhouse and Sutton’s 
Hospital, of whom the learned author—Lord Coke—was one, had 
been told that in the 20th century, in the heart of the North 
American continent, it would be judicially considered, upon the 
suthority of Sutton'» Hospital case, that that board of 
governors might not only, under their charter, do all things inci
dental to the existence of the hospital, but might also carry on the 
trade- of milliners and hair-dressers as well as those of tinkers, 
tailors, ami candlestick-makers, and anything else that a human 
being could, and do all things incidental thereto, he could but 
have said that they proved that wondrous things might happen 
in those parts, in those days.

1 find not a word in that case to warrant the assertion that any 
corporate body has all the legal capacity of a human being, or any 
greater capacity than that wliich it needs “in acting up to the end 
for which it was created." Mr. Brice in his book on Ultra Vires 
seems to me to have dealt with this subject in an accurate and 
satisfactory manner: Part II. chs. 4 and 5: and Part III. ch. 10, 
sec. 4: ami in a manner quite in accord with the views of the 
Courts, and of business-men generally, in this Province, always.

1 must continue of the opinion that it ought not to be seriously 
argued that a company incorporated, no matter how, for a single 
definite purpose, can lawfully act as a person, in no way limited, 
could: that, for instance, if incorporated for the purpose of carry-
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ing on the business of mining only, it could lawfully earn n the 
business of butchering only: and I cannot but think that any such 
argument would be considered ludicrous by business-men

"The general duties of all bodies politic, considered ;n their 
corporate capacity, may, like those of ‘ natural persons,’ lie reduced 
to this single one, that of acting up to the end or design, whatever 
it be, for which they were created by their founder : ” Black-tone's 
Comm., vol. 1, pp. 479, 480.

“A corporation is a creature of the charter that constitutes and 
gives it living, and prescribes bounds and limits of its operations, 
beyond which it cannot regularly proceed: yet there are some 
things incident to a corporation, which it may do without any 
express provision in the Act of incorporating:" Bacon's Ahri-lg- 
ment, vol. 2, p. 260. “A chartered company is a corporation 
existing for the purposes for which it is created and no others.
. . . The charter of a company is a law set to it and to the 
individuals composing it, and they have no power by any agree
ment among themselves to annul or legally do anything a t variance 
with their charter:" Lindley's Law of Companies, 5th ed., p. 98. 
" Each member is entitled to say to the others, ‘ I became a mem
ber in a concern formed for a definite purpose, and upon terme 
which were agreed upon by all of us, and you have no right, with
out my consent, to engage me in any other concern, or to hold me 
to any other terms, or to get rid of me, if I decline to a-sentto» 
variation in the agreement by which you are bound to me and I 
to you.' . . . This principle is applicable to aU partnership! 
and companies, whether great or small, and is evidently one 
which requires only to be stated to be at once assented t > as king 
just:” ib., p. 319. I read these statements in answer to such u 
were referred to by the Judge of first instance in the case of BriM 
South Africa Co. v. De Beers Consolidated Mines Limitrd, [1910]
1 Ch. at pp. 374-6, and which have been repeated her- : and call 
attention to the fact that there is nothing in any of the casa 
referred to indicating that the charter under consideration wu 
one limited to a single purpose: or that the power which it was 
said the company had was not one connected with the purpose of 
the incorporation: and that, when that case was eon-'dered in a 
Court of Appeal, that Court abstained from appre- ing ol the 
views of the Judge of first instance, although, if they had, it would
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have lieen perhaps the lletter way of aErming the judgment in 
appeal, as well as that the views of Blackburn, J., expressed very 
fully on several occasions, upon the subject, did not receive even 
the damning quality of faint praise when brought prominently 
before the House of Lords in such cases as Ashbury Railway Car
riage and Iron Co. v. Riche, supra.

And one turns with relief from the muddle of judicial, and 
law-ljook authors’, dicta, in England, upon the subject, to the 
clear, consistent, and business-like manner in which the subject 
seems to have been dealt with in the Courts of the V ni ted States 
of America, of which it is said that: “Judicial decisions aliound 
in the general statement of doctrine to the effect that corporations 
possess only such powers as are expressly granted, or such as are 
necessary to carry into effect the powers expressly granted:’’ 
Cyclopaedia of Law and Procedure, vol. 10, p. 1090, where it is also 
said that: ‘“A corporation,’ said a great jurist in a great case, 
'being the mere creature of law, possesses only those properties 
which the charter of its creation confers upon it, either expressly 
or as incidental to its very existence,”' referring to the judgment 
of Marshall, C.J., in the case of Dartmouth College v. H’oodirard 
(1819), 4 Wheat. (U.8.) 518, at p. 636. Again: “‘A corporation 
can make no contracts, and do no acts either within or without 
the State which created it, except such as are authorised by its 
charter:”' ib., p. 1099.

And. regarding the effect of transactions beyond the scope of 
their corporate capacity, the rule, and the reasons for it, seem to 
be established with equal clearness and certainty. " Perhaps the 
most general statement which can be made of the doctrine of ultra 
vires is to say that a contract of a corporation which is unauthor
ised by, or in violation of, its charter or other governing statute, 
or entirely outside of the scope of the purposes of its creation, is 
void, in the sense of being no contract at all, because of a total 
want of power to enter into it; that such a contract will not be 
enforced by any species of action in a court of justice; that being 
void ab initio it cannot be made good by ratification, or by a suc
cession of renewals; and that no performance on either side can 
give validity to the unlawful contract or form the foundation of 
any right of action upon it:” ib., p. 1146. And: “‘The reasons 
why a corporation is not liable upon a contract ultra vires, that is
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to say, beyond the powers conferred upon it by the Legi-lature, 
and varying from the object of its creation as declared in the law 
of its organisation, are: 1st. The interest of the public, that the 
corporation shall not transcend the powers granted. 2ml. The 
interest of the stockholders, that the capital shall not be subjected 
to the risk of enterprises not contemplated by the chart er, and 
therefore not authorised by the stockholders in subscribing tor the 
stock. 3rd. The obligation of everyone, entering into a contract 
with a corporation, to take notice of the legal limits of its powers:' 
per Gray, J., in the case of Pittsburgh &c. R. Co. v. Keokuk d*c. 
Bridge Co. (1888), in the Supreme Court of the United States of 
America, 131 U.S. 371:” ib.t p. 1147. To which I may add an 
observation upon the wasted energy in setting out in the charter 
a definite purpose of the incorporation if that is not to control in 
any manner its capacity; as well as regarding the pleasure it 
must be to a shareholder to put his money into a company incor
porated for a purpose dear to his heart and find it employ ed only 
for a purpose which he detests. It is no answer to say he can 
sell out; it may be that he cannot; and why should he 1* so 
driven out, if he could sell? And it might be done without his 
knowledge.

Cases such as this have been of very common occurrence in 
this Province, where, invariably I think, the rulings of it~ Courts 
have been quite in accord with those of the Courts of the United 
States of America, to which I have referred: indeed tin ground 
which is taken by the respondent here was never, to my know
ledge, raised or suggested, before; the whole subject of the capacity 
of provincial companies has been in recent years twice -uppor-ed 
to be thoroughly threshed out: Canadian Pacific It. 11 Co. v. 
Ottawa Fire Insurance Co. (1907), 39 S.C.R. 405; and Bonanza 
Creek Gold Mining Co. v. The King (1915), 50 S.C.R. 531.21 D.L.R. 
123: and so threshed out without a word being said on the point, 
until the last named case was heard in the Privy Council. And 
the last company’s case which was before this Court next before 
this case, was one in which this point, if a valid one, should have 
been decisive of it, yet the point was not relied upon, or mentioned, 
in it; so that we have long l>een very neglectful of the fact, and 
our duty, if it be the law that companies here have such unbounded 
capacity as the respondent contends for.
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A reference to two out of very many cases in this Province, one ONT.
in the 1st and the other in the 50th volume of the reports of the 8. C.
Supreme Court of Canada, upon appeals from the Courts of this Edwards 
Province, indicates pretty fairly that the law here has been always yl lc”MO|l|
quite in accord with that administered in the United States of -----
America, upon this subject, and that the omnibus capacity notion cTcip!' 
is altogether an innovation disturbing “the peace of the law,” to 
prevent which Sir Edward Coke assures us was one of his purposes 
in reporting the case of Sutton's Hospital.

In the case of Bickford v. Grand Junction R. 11". Co. (1877),
1 8.C.H. <i9G, the learned Judge who expressed the judgment of 
the Court is reported to have said—p. 733: “Had the mortgage 
been given for any object foreign to or inconsistent with the pur
poses of the incorporation, then, no doubt, it would have been 
ultra rim of the company. A familiar instance of a railway com
pany exceeding the limits of its undertaking, is afforded by a 
well-known case, in which such a corporation added to its legiti
mate business that of a line of steamships. Had this mortgage 
been given in aid or furtherance of any similarly unauthorised 
enterprise, it would, of course, have been ultra vires, but it is 
manifest that such was not the case here and that the sole object 
of the corporation was to attain the end for which it had been 
created."

And in the case of Union Bank of Canada v. McKillop and Sons 
Limited, 51 S.C.R. 518, 24 D.L.R. 787, a guaranty by the defend
ants was unanimously held by the Supreme Court of Canada, as it 
had been by the provincial Courts, to have been ultra vires of the 
company, which was, apparently, incorporated in just the same 
manner as the Bonanza Creek Gold Mining Company was incor
porated.

I can find no reason, or authority, for saying that the law of 
this Province is as contended for by the respondent; or for saying 
anything which comes nearer to it than this: that a corporation 
created by charter, under the Crown prerogative, has, ordinarily, 
the ordinary capacity of a human entity in respect of such objects 
as are the subject of its charter, except in so far as limited, or 
restrained, by competent legislation.

No help is gained by mere assertion that “it is the law now:” 
nor in assertions that we are here to administer, not to make, the
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law: assertions which may be dangerous; (or, if they dr:,.v away 
our attention from the vital question, What is the law? they may 
lead us into the twofold error of (1) misunderstanding it, and 
(2) laying the blame of our mistake upon the Legislatin', \ hen 
we, not they, are the authors of any absurdities that nt follow 
upon our misinterpretation of it.

I find that the transaction in question was one plainly without
the purposes of the appellants’ incorporation : anil so.....which
they had no power to enter into, and that therefore the action 
should have been dismissed: accordingly I would allow the appeal 
and dismiss the action on this major ground.

And on the minor ground, too, I reach, easily, the «ante result. 
I find that the appellants never made the note sued on : t hat it is 
not their promissory note.

The facts are simple, and there is really no conlli, i of testi
mony upon any substantial point.

The plaintiff's son hail been carrying on business as a provincial 
company under the name “The Edwards Electric Company;'' 
the business, or part of the business, of which was the manufac
ture and sale of a garment makers' clothes-pressing dev ire, under 
what was called the “Langton rights," though it appears that 
there were no patent rights in connection with it; that ‘ l.angton 
rights” was merely a name for the device. The son, or the com
pany, or both, failed, and the plaintiff Irought from the li'piitlator 
of the company these “rights” and such chattels a< went with 
them. After that, the plaintiff sold these things to the ilifeniUnt 
Menet, who is a brother-in-law and a cousin of the plaintiff's son; 
but Menet, too, failed, and these things were taken from him, 
apparently, under a chattel mortgage he had given of them; that 
is, taken by the father, but stored by him with his son. Menet 
then sought to get them back and to carry on the business again, 
and for that purpose negotiated with the son. Monet's scheme 
was another provincial company; and for that purpo-e he asso
ciated himself with the defendant Blackmore and with Mr. Burk, 
who is a solicitor, and a solicitor who had had some . ■sperienee in 
the creation of these provincial companies. The purchase was 
made altogether by Menet, whom the plaintiff and his son natur
ally desired to aid. The new company was formel and named 
“Menet & Langton Limited:” and this company, not the appel-
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hints, received the goods, and, for a time, carrieii on the business 
of making “Langton pressing machines." The testimony of the 
plaintiff's son as to this is in these words:—

“(j. How did negotiations open for the agreement that gave 
rise1 to the note in question? A. Menet came to me and told me 
he was going to organise a company or get some people interested 
with him, and he wanted to know if 1 would make some arrange
ment with him whereby they wouldn't have to pay up cash; and, 
when that came to me, I had a cash offer from another party, and, 
owing to family connections, I said, 'We will give you a chance.' "

And Mr. Burk’s testimony, which is not contradicted by any 
one, is as follows:—

“A. My company had nothing to do with it. The company 
never got anything from it. There was another company formed, 
the Menet * Langton Limited.

“Q. Was this transferred to that company? A. It was for 
that purpose.

“Q. Who promoted that company? A. Menet and myself.
“Q. Was a bill of sale made? A. We never got anything from 

the plaintiff except some stock and machinery ; never got a transfer.
“Q. You got some stock and machinery? A. Yes.
"Q. You made no documentary transfer from the purchasers 

here to the new company? A. Never had any to transfer.
“Q. Y'ou got certain chattel property? A. That was handed 

over to the company.
“Q. You made no documentary transfer? A. No.
"Q. And consideration was paid, of course? A. I got some

dock personally."
The appellants had no concern in, ami got nothing whatever 

out of, the transaction. The “Langton rights” elothes-pressing 
machine was a business quite foreign to the land and insurance 
business of the appellants; and, so far as the evidence discloses 
the facts, quite unknown to them. Mr. Burk, who was their 
manager, put their seal upon the promissory note sued upon and 
ugned it in their name “per" himself as manager. This was 
entirely unauthorised by the appellants, and was done to advance 
his own abus and gains only. The transaction was that of the 
uew company, which Menet was to form, and which, with Mr.
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Burk's aid, was formed, Burk being paid for all that was done by 
him by a gift of stock in the new company.

Nothing turns upon the onus of proof : that which is proved is 
all that is material now: but I may ask upon whom else than the 
plaintiff could the onus be, in such a case as this, upon a promissory 
note merely stamped with the name of the company and signed 
“per A. W. Burk, Mgr.?” Mr. Robertson could do nothing but 
take that onus upon himself, as he did, at the trial. The action is 
upon the promissory note only; and the defences are substantially 
a denial of the making of the note, and that, if made, there was no 
power to make it: see Bills of Exchange Act, sec. 51.

I am in favour of allowing the appeal, and of dismissing the 
action, on this ground also.

Appeal dismissed; Meredith, C.J.C.P., dissenting.

Re INDIAN RESERVE, CITY OF SYDNEY, N.S.

Exchequer Court of Canada, Audette, J. March 16, 1916.

Indians (§ II—36)—Removal to new reserve—Expediency Compen
sation.

The Exchequer Court, pursuant to the provisions of s. 49a of the Indian 
Act. will recommend the removal of Indians from their Reserve to a new 
site, if, in the interest of the public and the welfare of the Indians, such 
removal seems expedient. Under s. 2 (4) of the Act, they are to be 
compensated for the special loss or damage in respect of their buildings 
or improvements upon the Reserve.

Reference to the Exchequer Court of Canada under the 
authority of an order-in-eouncil passed on April 21. 1915, pur
suant to the provisions of s. 49a of the Indian Act, as amended by 
1 & 2 Geo. V., c. 14, s. 2, for enquiry and report as to whether it 
was expedient, having regard to the interest of the public and of 
the band of Indians then resident on the Sydney (N.S.) Indian 
Reserve to another place outside the limits of the city of Sydney.

J. A. (ïillie8, K.C., appeared on l>ehalf of the party interested 
in the removal of the Indians ; G. A. R. Rowlings was appointed 
by the judge to represent the Indians on the hearing of the refer
ence.

Audette, J., made his report to the Govcmor-General-in* 
council as follows:—
To His Royal Highness, the Govemor-in-council :

The question as to whether or not it is expet lient—having 
regard to the interest of the public and of the Indians, that the
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latter should be removed from the Reserve at Sydney, and for 
further action under the provisions of the Act—having tieen 
referred to the Exehequçr Court of Canada for inquiry and report, 
under t>oth the provisions of the order-in-council of April 30, 1915, 
and of 1-2 George V., c. 14—the undersigned has the honour to 
report as follows:—

The notice, provided by s. 2 (2) of the Act, fixing the time and 
place for the taking of evidence and the hearing of the investiga
tion respecting the above matter, having been published in the 
“Canada Gazette” and in a local newspaper at Sydney, I assigned 
counsel to represent and act for the Indians, who might be opposed 
to the proposed removal, they having previously declared their 
unwillingness to surrender.

The hearing of the matter was proceeded with at Sydney, on 
the 20th, 21st, 22nd, 23rd and 24th days of September, 1915, and 
upon hearing read the pleadings, and upon hearing the evidence 
adduced, l>oth on behalf of the party seeking such removal, and 
on behalf of the Indians—and upon hearing J. A. Gillies, K.C., of 
counsel on liehalf of the party seeking the removal, and Mr. Row
lings, on liehalf of the Indians, the undersigned humbly submits 
the following finding:—

The Reserve in question, which is numbered 28 in the Official 
Schedule of Indian Reserves, is located on the eastern shore of 
Sydney Hnrlxmr, and was acquired by the Dominion government 
on April 28,1882, under a grant from the Province of Nova Scotia, 
for the use of the Micmac Tribe.

It had been surveyed under direction of the federal govern
ment in 1877, and at that time contained 2 acres, 2 roods and 37 
perches—the area mentioned in the provincial grant above men
tioned.

When the Cape Breton Railway was built in 1887 or 1888, 
sixty-fix hundredths of an acre of the Reserve was expropriated 
for the purposes of that public work, severing the land in two 
parcels, leaving the Reserve, already of irregular shape, with the 
contents of 2 acres and 12 perches, and a small piece of land on 
the water side of the track. This small piece of the Reserve, 
severed by the railway from its main part, is of no value and 
cannot be utilized for settlement purposes—and in the result 
leaves the Reserve, for practical purposes, still smaller than its 
apparent and real size.
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Joe Christ ma?, the present chief, or captain, of the band on 
the Reserve, has lived on the Reserve back and forth since 187,'). 
In 1887, two more Indian families arrived upon the Reserve. In 
1890 there were 85 Indians on the Reserve, and on February 15, 
1915, there were 23 houses and 115 Indians. At present there are 
between 120 and 122 Indians and 27 houses, without counting the 
school-house and the brick building with sanitary closets.

The present Reserve is really an adjunct of the Eskusoni 
Reserve, composed of 2,800 acres, and which is about 24 to 25 
miles from Sydney. The Grand Chief of the Micmacs resides at 
Eskasoni, and there is only a sub-chief, or captain, at the Sydney 
Reserve. There are in the vicinity of 155 Indians at Eskasoni, 
who do some agricultural work. When these Eskasoni Indians 
come to Sydney to sell their handicrafts and products, they reside 
on the Sydney Reserve. There is also the Cariboo Marsh Reserve, 
of about 5,385 acres. The land on that Reserve is so poor that 
no Indians reside upon it, but as there is considerable timlu-r upon 
it they use it to cut their supply for fuel and for making ties, which 
they sell to the Steel & Coal Co. There are also Indians residing 
at North Sydney and Little Bras d’Or who, like the others when 
they come to Sydney, put up at the Indian Reserve.

Now, this Reserve abuts on King's Hoad, which is one of the 
principal arteries of the city, a highway very much travelled and 
used by the public, and ujxm which a large number of fine resi
dences arc built. No one cares to live in the immediate vicinity 
of the Indians. The overwhelming weight of the evidence is to 
the effect that the Reserve retards and is a clog in tin1 develop
ment of that part of the city. On this branch of the case 1 may 
say I would have come to a final decision with more satisfaction, 
had I heard the present mayor of the city, some representatives 
from the Board of Trade, and some prominent public-spirited 
citizens.

It is worth passing notice to mention that the two medical 

doctors who respectively held the position of Indian agent for this 
Reserve since 1899 favour the removal of the Indians, provided 

larger and letter quarters are given them. Dr. McIntyre says, 

he thought the Reserve congested with 20 houses and 100 Indians, 
and there are now 27 houses and 122 Indians. The removal would 

make the property in that neighlxmrhood more valuable for assess-
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ment purposes—and it is no doubt an anomaly to have the Indian 
Reserve in almost the centre of the city, or on one of its principal 
thoroughfares.

The racial inequalities of the Indians, as compared with the 
white man, check to a great extent any move towards social devel
opment, a state of affairs which, under the system now obtaining, 
can only grow worse every day, as the number of Indians is 
increasing.

I do. therefore, without hesitation, come to the conclusion, on 
this branch of the case, that the removal of the Indians from the 
Reserve is obviously in the interest of the public.

Coming to the second branch of the case, as to whether it is in 
the interest of the Indians to lx? removed to a larger place, I may 
say that during the trial or investigation, I had occasion, accom
panied by counsel on both sides, to view and examine the Reserve 
in question. It was on that day quite clean and in good sanitary 
condition; but it is established that this condition did not always 
obtain.

The majority of the Indians is opposed to the removal. They 
find their present Reserve well located, close to the place where 
t ey cam their livelihood, and it suits their methods of life. They 
want to stay where they are, and do not wish to accept any place 
offered to them. However, if a 1 tetter, larger and more suitable 
place is found it will lie acceptable to some of them. This state of 
things carries us thus far and no further. But the Reserve is 
getting too small, too congested and too limited, to accommodate 
its increasing population, Itesides the fact that the sanitary con
ditions are unsatisfactory and can only grow worst* with an increase 
in population in the settlement.

The brick sanitary closet in the Reserve has been closed as a 
result of misuse, and the several draught-houses, now in use to 
replace it, have proved to lx* very objectionable to the neighbour
hood. Although provided with a number of such draught-houses, 
the Indians have not been always considerate and mindful of 
their ncighlxnirs in respect of cleanliness. They are also charged 
with disturbance, but that part of the evidence is meagre and not 
very reliable, and in that respect they may not lx* any worse than 
white men of certain classes. And while it can be said in one 
**nse they may lx* undesirable ncighlxnirs in that locality, they

CAN.
ExTc.

I RE 
Reserve, 
City or 
Sydney, 

N. S.



318 Dominion Law Reports. 142 D.LJL

CAN,

Ex. C.
Re

Indian- 
Reserve, 
Citt op 
Sydney, 

N.8.

Asdstu, J.

could be considered as reasonably well-behaved Indians. They 
are healthy Indians and the Reserve is free from tuberculosis.

These Indians have abandoned the nomadic life of their unres- 
tors, and are now employed as labourers all over the city at difler- 
ent works, while the women do some charring and washing.

This Reserve has become too small for the present rri|mre
monte. There are too many buildings upon it, and the band of 
Indians has become too numerous to be located under the prisent 
conditions for sanitation on such a small area. An undesirable 
and objectionable congestion is the necessary result. Moreover, 
the band is growing, the young men are marrying anil desire to 
settle there. And while the Reserve is too small for the Indians 
actually in occupation, we must not overlook that all the Indians 
of Cape Breton who come to Sydney reside on the Reserve during 
the time of their visit. Ami, looking to the future, made wise In- 
looking on the past of this Reserve, it appears that the desirability 
of a larger Reserve, a matter of expediency now, will lieeome 
imperative in the near future.

The Indians, in their own interest, should be removed to a 
larger plaee where they would be given a small plot of land to 
cultivate. But this removal, while it should be to a place out
side of the city, to avoid a further removal in the future, must be 
consistent with and considerate of the interest of the Indian*. 
They should remain as close as possible to the city, although out
side its limits, to allow them to pursue the same manner of earning 
their livelihood by doing work in the city, where, indeed, they 
have become quite a factor in the labour market. They must also 
be kept close to their Church, liecause it is insisted upon, in the 
evidence, that their priest has a very salutary influence over them, 
and when the Indian loses the influence of his Church, he gocson 
the down grade. These Indians are labourers of all classes: brick
layers, masons, plasterers, carpenters, pick and shovel men, and 
some of them work on the Cape Breton Electric Tramway. They 
are much employed during the winter, for the removal of snow 
from the tramway. They also make pick handles, tills and 
baskets.

The evidence establishes in the result that the removal would 
be in the interest of the Indians, provided they are given a letter 
and larger Reserve in some place convenient to their church and
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their work. And in doing so, to place them in the neighbourhood 
of the Coke Ovens district must lx* avoided—that locality is 
undesirable in many respects—and occasion for intemperance is 
sure to arise there.

Both the unsatisfactory condition of the present Reserve with 
respect to sanitation, and the advantage to be derived by the 
Indians from larger grounds, make it expedient to recommend 
their removal to a better and larger place, consistent with the 
relatively close proximity to their work and church.

What the Indian, on the one hand, may lose from the con
venience of close neighbourhood to his place of labour, in the 
future jjcrhaps made costly by the expense of a ferry or car-fare— 
which with that class must be reckoned—will be offset by the 
advantage of a larger territory for his Reserve, where he can have 
his little plot of ground under cultivation, giving him a vegetable 
garden, helping materially in support of liis family.

The removal of this band of Indians from the Reserve will 
open to improvement at once that part of the city of Sydney, 
while the Indian, in the result, will not suffer anything serious, 
save perhaps a disadvantage in the degree of convenience in going 
to and from his work, and his morals can be looked after just as 
well upon the new Reserve. He will be able to attend his church 
just the same, and he will, moreover, l>e perhaps further away 
from the temptation in the way of intemperance and kept busy 
and interested in his Reserve by attending to his vegetable garden. 
Having each a small plot of land would also l)e an incentive to 
keep it in proper condition.

Having found the removal of the Indians from this Reserve 
expedient and advisable, it becomes my duty now, under the pro
visions of s. 2 (4) of the Act :

To ascertain the amounts of compensation, if any, which should be paid 
respectively to individual Indians of the band for the special loss or damages 
which they will sustain in respect of the buildings or improvements to which 
they are entitled upon the lands of the Reserve.

On that branch of the case, ex. " E,” testified to by 3 witnesses, 
establishes the value of each building upon the Reserve, with the 
name of the proprietor opposite the figures. This valuation, how
ever, has l>een arrived at on a basis of re-instatement value. That 
is, it does not shew the actual market value of the buildings, taking 
into consideration the depreciation for wear and tear. That
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document shows what it would cost to build these, however, anew 
to-day.

While the Indian, the ward of the nation, should lie treated as 
well as possible, it is quite conceivable that a great part of the old 
buildings could lie used in the erection of the buildings on the new 
Reserve. The total value of the buildings, owned by the Indians 
on the Reserve, is placed by these three witnesses at $8,800. subject 
to what has just been said. This is exclusive of the value of the 
brick sanitary closet and the school-house.

Passing now to the question of the selection of the site fora 
new Reserve, it may be said that a deal of evidence has been 
adduced in that respect. Indeed, the selection of a site is a ques
tion not free from difficulty, and upon which a deal of evident* 
has been adducts!. A large plan of the city has been filed, and 
upon it has been shewn as pro* ctive or available sites, the places 
marked respectively “A,” “B, “C,” “D,” “E,” “F,” and 
“H.” On that plan is also shewn the site of the present Reserve.

Besides these sites so indicated on the plan, there is also across 
the harbour at Westmount, almost opposite the present Reserve, 
a place recommended by some of the witnesses. It i< entirely 
outside of the limits of the city, and quite accessible to the city 
for the most part of the year. However, in the autumn andin 
the spring the ice makes the crossing quite impossible at times for 
a period varying from one week to three weeks and perhaps more. 
Were it not for that last difficulty, the place would he ideal. The 
Murphy farm of 50 acres is there available—and there is also a 
large quantity of land in that neighbourhood which could easily 
he secured at a reasonable price. The soil is very good, the site 
beautiful and abutting on the harbour. If the Indians were 
established at Westmount on a really good farm, would it not be 
possible for them to keep a few horses, and when the ice on tho 
r iver prevents them from coming across, they could drive to town, 
a distance of only 5 or 6 miles? They would be there away from 
the liquor shops and the undesirable foreigners settled at the Coke 
Ovens, where they often get liquor—always a source of trouble 
to them.

Of all the other sites above mentioned and referred to by the 
letters “A” to “II,” I would only recommend in the alternative, 
either “A” or “E.”



42 D.L.R.] Dominion Law Reports. 321

The “A" site lies outside of the eastern part of the eity lietween 
the Grand Lake Road and the Sydney and Glaee Bay R. Co.'s 
line; and “E,” which is also outside the eastern part of the eity, 
at the top of the Cow Bay Road.

Jos. Christmas, one of the Indians, although objecting to the 
removal, says if they must l>e removed, he would prefer the West- 
mount site to any other. Ben Christmas, another Indian, speak
ing for himself, says “E,” at the top of the Cow* Bay Road, would 
meet with his approval if they are given a little assistance in 
building and larger grounds. The soil there, however, seems to be 
of doubtful character for farming purposes.

Vnder all the circumstances, I would humbly recommend, as 
prospective alternative sites, “A" at the top of the Grand Lake 
Road, or "E" at the top of the Cow Bay Road, or Westmount. 
The prospective sites within the limits of the city should be dis
carded, localise the same question of removal would arise again 
at some future date.

The price at which these prospective properties could lie 
acquired has been estimated by some of the witnesses.

It may lie said that while the present site can only be sold at 
public auction, Mr. Gillies, K.C., has offered to purchase it at 
S3,000. If the sale is made this amount may be used as an upset 
price. Agent Parker valued the land at $4,800—witnesses Ross 
and Midgley at $5,000—Rev. Father Cameron at $150 an acre— 
and Rev. Father McDonald, in his letter of January 8, 1914, at 
$12,000. The valuation of $5,000 would appear to lie about fair 
and right.

Therefore, the undersigned has the honour to report he finds 
it expedient, having regard to the interest of the public and of the 
Indians located on the small Sydney Reserve, that the said Indians 
should be removed from such Reserve.

Furthermore, it is found that the compensation above set 
forth should lx* paid respectively to the individual Indians of the 
hand for the special loss or damages sustained by them in respect 
of their buildings or improvements upon the Reserve, or an 
adjustment lx* made for their claims in respect thereto, and a 
suitable new Reserve be obtained for them before they be removed 
from or disturbed in the possession of the present Reserve.

The undersigned would further recommend that the Indians
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should, on their removal, be treated with great consid ion and 
kindness, and that such removal should be made quietly without 
undue haste, trouble or inconvenience, to the Indians. The site 
to be first selected and the compensation for their buildings or 
improvements adjusted on the basis above mentioned.

In witness whereof I have set my hand this 15th day of March, 
A.D. 1916. (Sgd.) L. A. Audette,

J.E.C.

HEFFER v. KOKATT.
Saskatchewan Court of Appeal, Il nuit am, C.J.S., Newlands and Lament, JJ.A.

July 16, 1918.
Courts (8 II A—151)—Contract to pay market price—Means op ascer

taining—Deut—Jurisdiction or District Court.
A contract to pay whatever price is being paid at a certain place or to 

pay the market price for goods sold furnishes the means of ascertaining 
the amount due and an action for that price is an action for debt.

If the amount does not exceed $100, the action may be tried in the 
District Court under r. 4 of the District Court Rules (Susk.).

Appeal by defendant from a District Court judgment in an 
action for the price of goods sold. Affirmed.

P. //. Gordon, for appellant; no one for respondent. 
Haultain, C.J.S., concurred with Lamont, J.A.
Newlands, J.A.:—The plaintiff sues for $84.25. Uüng the 

balance owed by defendant to plaintiff on an account for hay sold 
by plaintiff to defendant.

The plaintiff's version of the transaction is that : “ 1 told him 
he could have the hay for price in livery bam less $1.50 a ton for 
hauling. I charged him for Sl/2 toms. He said he only got 6}."

Defendant says: “We agreed he was to have $. I was not 
to stack it. Afterwards I agreed to stack and haul it, and pay $5 
a ton. I afterwards paid in $7 so as to be sure and have enough. 
Afterwards found there was 6 tons and two-thirds of plaintiff’s 
share.”

The trial judge gave judgment for plaintiff for $21.30. Two 
objections were taken to this judgment.

1. That, as both parties swore to a contract at a certain 
specified price, the judge had to either find that the hay was sold 
at one of those prices or dismiss the action, because, under these 
circumstances, he could not find on a quantum, meruit.

I cannot agree to this proposition. It being admitted the hay 
was sold, the judge could then find the amount and price. As the 
parties disagreed on both, he could decide on a quantum meruit.
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2. The second objection was that a claim on a quantum meruit 
could not be sued on the small debt scale.

R. 4 of the District Court Rules says:—
In till claims and demands for debt whether payable in money or other

wise where the amount or balance claimed docs not exceed $100 the pro
cedure shall
be under the small debt practice.

R. 12 says:—
12. In actions where the claim or demand is a mere account or is ascer

tained by some instrument signed by the defendant as a merchant’s account, 
the price of goods sold and delivered, a claim for work and services, money 
paid, money lent, rent, a promissory note, a bill, order, bond, covenant for 
the payment of money or other memorandum shewing liability for the pay
ment of a sum certain or which can be ascertained by computation and the 
defendant does not apjiear according to the writ of summons the clerk may 
enter judgment by default.

This last rule specifies most of the things that could have 
formerly l>een sued under the common counts, and I would, there
fore, put the same interpretation on the word “debt” in r. 4 as the 
court in Lagos v. Grunwaldt, [1910] 1 K.B. 41, put on the words 
“debt or liquidated demand” as used in O. III. and r. 6 of the 
English Rules. At p. 47 Farwell, L.J., says:—

Two preliminary objections are taken. The first is that Order III., r. 6, 
does not apply, because this is not a debt or liquidated demand arising under 
a contract. It is a claim on contract for quantum meruit. In my opinion 
that is within the rule. 1 think the words “debt or liquidated demand'’ 
point to the old division of common law' actions to be found in Bullen and 
Leake, 2nd cd., p. 28. The old indebitatus counts “which have from time to 
time been rendered more and more concise are designated with little difference 
of meaning by the terms indebitatus counts, money counts or common counts; 
the expression common counts or common indebitatus counts being often 
used to designate those of most frequent occurrence, vi*., where the debt is 
for goods sold and delivered, goods bargained and sold, work done, money 
lent, money paid, money received, interest, and upon accounts stated; and 
the expression money counts being sometimes used to particularize those for 
money lent, money paid, and money received. The most appropriate name 
seems to be indebitatus counts.” And" the learned authors go on to say, 
"there were also formerly in use counts known as quantum meruit and quantum 
valebat counts, which were adopted where there was no fixed price for work 
done or goods sold, etc. These counts, however, have fallen into disuse, and 
have been superseded by the general application of the indebitatus counts.” 
In my opinion that is the true view; everything that could be sued for under 
those counts comes within the description of debt or liquidated demand.

This does not conflict with the decision of this court in Noble 
v. Lashbrook, 40 D.L.R. 93. The decision in that case being that 
an action for compensation for the use and occupation of a chattel
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was no different from an action for the use and occupation of 
land, and as my brother Lampnt, who gave the judgment of the 
court, says: “As the one sounds in damages for breach of an 
implied covenant to pay, so, in my opinion, does the other.”

I am, therefore, of the opinion that an action on a quantum 
meruit or quantum valebat where the amount claimed is under 
$100 may be taken under the small debt practice.

The appeal should, therefore, lie dismissed with costs.
Lamont, J.A. :—This is a small debt action. The plaintiff sued 

for the purchase price of 8% tons of hay at $15 per ton, less $47 
paid on account thereof. The defendant disputed l>oth the 
amount and the price. In his evidence, the plaintiff testified 
that the price the defendant was to pay for the hay was the price 
at the livery barn, less $1.50 per ton allowed for hauling. The 
defendant testified that he received only Of tons, and that the 
price was to lie 85 per ton. He, however, had paid $47 on account. 
The District Court Judge gave judgment for the plaintiff for 
$21.30. From this judgment the defendant appeals.

The ground of appeal is that as the trial judge did not find 
that there was a contract to pay $15 per ton, as set out in the 
statement of claim, or 85 per ton as testified by the defendant, 
“he was not justified in adding these two amounts together and 
finding that the price was the average lietween the two."

The short answer to this contention is, that there is nothing 
whatever to justify the conclusion that the trial judge arrived at 
his judgment by this process. Had he adopted this method, the 
Judgment would have lieen for a different amount. No masons 
are given for judgment and ho findings of fact are made. The 
notes of evidence are very meagre, and there is nothing to indicate 
howr the judge arrived at the amount of his judgment. He evi
dently did not accept the defendants’ statement that the price was 
to lie $5 per ton, otherwise he could not have given judgment forthe 
plaintiff. It might also lie remarked that the defendant did not 
believe it himself, or he would not have paid $47 on account of 
6§ tons at $5 per ton. The trial judge must, the refore, have 
accepted the plaintiff’s statement that the defendant was to pay 
the price going at the livery barn. What that price was at the 
time the defendant got the hay does not clearly appear in the 
notes, hut, as judgment was given for $21.30, it is reasonable to
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lamine that the judge found the priee at the livery barn to be 
such as would leave a balance of that amount due to the plaintiff.

It was also contended that, where the priee was not fixed, the 
action must be on a quantum mirait and that such action did not 
lie under the Vniall debt procedure.

In my opinion, a contract to pay the price paid at the livery 
l»rn is a contract to pay a fixed priee. It is not a contract to 
pay what the hay was reasonably worth, but a contract to pay a 
definite price whether the hay was reasonably worth it or not.

In 1‘aradis v. Hatton, 3 W.L.R. 317, the plaintiff leased his 
farm to the defendant at a rental of a two-third share of the whole 
crop, and he sued to recover the value of 12 loads of straw, balance 
of rent unpaid, at $5 per load. Wetmorc, J., held that this claim 
was not one for debt. In that case no price had lieen agreed upon 
for the straw, and it was clearly an action to recover what the 
straw was reasonably worth. In giving judgment, that judge 
said, p. 319:—

I have come to the conclusion that, in order to constitute a debt within 
the meaning of the rule, there must be something ascertained of a fixed or 
liquidated character to start with. For instance, A. sells B. a horse at a 
fixed price agreed on, say, $150, to be paid for in, say, wheat, at a fixed price 
per bushel, or at market prices according to the bargain.

In Noble v. Lashbrook, 40 D.L.Il. 93, decided by this court at 
its last sitting, it was held that a claim for an un<pccified amount 
as compensation for the use of a chattel was not a claim for debt 
to wliich the small debt procedure was applicable.

In that case it was pointed out that an action for debt would 
lie for a sum certain, or a pecuniary demand which could readily 
be reduced to a certainty; that a claim could lje considered certain 
where the terms of the contract under which it was made furnish 
the meam of ascertaining the exact amount due.

A contract to pay whatever price was being paid at the livery 
barn, or to pay the market priee, is, in my opinion, one which, by 
its terms, furnishes the means of ascertaining the amount due; 
and an action for that price is an action for debt.

The appeal will, therefore, be dismissed.
A ppcal dismissed.
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EGBERT v. NORTHERN CROWN BANK.

Judicial Committee of the Privy Council, Lord Buckmaster, Lord Dunedin ant 
Ijord Atkinson. July 98, 1918.

1. Guaranty (| II — 12)—Continuing — Discharge or ouahantob-
Noticb required.

A clause in a guarantee that “this shall be a continuing guarantee, 
and shall cover all the liabilities which the customer may incur <>r come 
under until the undersigned, or the executors or administrator* of the 
undersigned, shall have given the bank notice in writing to make no further 
advances on the security of this guarantee" stipulates that the guarantee 
is to remain in force until there is a notice given by each and all of the 
guarantors, the executors of any deceased co-signatory coining in his 
place.

2. Guaranty (f II—11)—Contract—Illegal increase in rate or »
terest—Guarantee not void—Leual rate only recoverable 

An illegal increase in the rate of interest charged the principal debtor 
does not render the guarantee void, but a condition will be read into the 
contract that the interest is not to exceed the rate allowed by statute.

Appeal from 33 D.L.R. 367, 11 A.L.R. 1, sub nom. Xorthern 
Croum Bank v. Woodcrafts. Affirmed.

The judgment of their Lordships was delivered by 
Lord Dunedin :—The respondents are a bank having n branch 

at Calgary, in the Province of Alberta. The appellants are the 
surviving signatories and the executors of one deceased signatory, 
whose name was Breckenridge, to a letter of guarantee executed 
in favour of the bank. The guarantee was given to secure tin- 
advances made and to be made to a company called Woodcrafts 
(Limited) of which the guarantors were directors.

The arrangement had its inception in May, 1911, when a letter 
of guarantee was granted to the amount ol $20,000. This was 
superseded in December, 1911, by another for $50,000, and that 
again superseded on April 8, 1912, by the gua~antee now in ques
tion for $75,000.

The present action is raised in respect of the guarantee, and 
there is no question but that there is due from the company to 
the bank sums which in all do not exceed $75,000. The defence 
is rested upon two separate points with W’hich their Lordships will 
presently deal. They were lx)th repelled by the trial judge, who» 
judgment was, with a variation, affirmed by the Court of Appeal 

It will be convenient first of all to set forth the material portions 
of the guarantee. They are as follows:—

In consideration of the Northern Crown Bank agreeing or continuing * 
deal with Woodcrafts (Limited), Calgary, Alberta, herein referred to wtbc 
“customer" in the way of its business as a bank, the undesigned her*)' 
jointly and severally guarantee payment to the bank of the liabilities which
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the nmtomer has incurred, or is under or may incur or be under to the bank, 
whether arising from dealings between the bank and the customer or from 
other dealings by which the bank may become in any manner whatsoever a 
creditor of the customer; including in such liabilities all interest, computed 
with quarterly or other rests, according to the bank's usual custom, charges 
for commission and other expenses, and all costs, charges, and expenses which 
the bank may incur in enforcing or obtaining payment of any such liabilities 
(the joint and several liability of the undersigned hereunder being limited to 
the sum of 175,000, with interest at the rate of 7% per annum from the date 
of demand for payment of the same, which it is agreed the same shall bear).

And the undersigned agree that the bank may refuse credit, grant exten
sions, take and give up securities, accept compositions, grant releases and 
discharges, and otherwise' deal with the customer and with other parties and 
securities as the bank may see fit, and may apply all moneys received from 
the customer or others, or from any securities upon such part of the customer's 
indebtedness as it may think best, without prejudice to or in any way limiting 
or lessening the liability of the undersigned under this guarantee.

And this shall be a continuing guarantee, and shall cover all the liabilities 
which the customer may incur or come under until the undersigned, or the 
executors or administrators of the undersigned, shall have given the bank 
notice in writing to make no further advances on the security of this guarantee.

The ground of defence with which it is convenient to deal first 
is that the guarantee was brought to an end by notice.

The facts as to this are that on one of the guarantors (Breck- 
enridge) dying, his executors on August 7, 1913, wrote a letter 
revoking the guarantee. Notwithstanding this, the account with 
the company was kept alive, renewals being taken for acceptances 
then current, and fresh advances being made up to the time 
when the account was finally closed in the spring of 1915.

At their Ijordships’ bar the effect of this was pled alternatively. 
It was argued, first, that this notice brought the guarantee to an 
end as regards all of the guarantors; and second, that it brought it 
to an end, at least as regards Breckcnridgc ; and in either case it 
was further urged that the subsequent renewals were equivalent to 
giving time, and that consequently either all parties or alternatively 
Breckenridge’s executors were free of all liability.

It is not necessary to examine as to what is the law in the case 
of death when nothing is said in the guarantee about its continua
tion or not. Here there is a clause which specially deals with the 
question of control, and the question necessarily depends on the 
true construction of that clause above quoted l>eginning “And 
this shall be a continuing guarantee.”

Their lordships are of opinion that this clause stipulates that 
the guarantee is to remain in force until there ia a notice given
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by each and all of the guarantors, the executors of any deceased 
co-signatorv coming in his place. Such a stipulation is in accord
ance with the literal meaning of the words, and is in harmony with 
what might Ik* expected, looking to the position of the person* 
who were granting the obligation. Further, if it had Ikvii sought 
to allow anyone to bring the guarantee to an end, either for 
himself or for all, nothing would have Ik*vii easier than to expies* 
such an intention by such words as “all or any of the undersigned." 
or other appropriate expression. This disposes of the first ground 
of defence in both its alternatives.

The second ground of defence is this. By the Bank Act, 
R.S.C., 1906, c. 29, s. 91, it is made illegal for a bank to charge 
interest at a rate greater than 7f <. The effect of that enactment 
was discussed and settled in the case of McHugh v. Union Haul;of 
Canada, 10 D.L.R. 562, [1913] A.C. 299.

In the present case, on January 22, 1913, the local manager 
of the bank, acting in accordance with instructions received from 
the head office, raised the rate of interest charged to the company 
from 7% to 8% , and this change was agreed to by the company. 
The system of dealing was this. As acceptances fell due and were 
not met, new acceptances were got from the company, the hank 
then discounting these acceptances and crediting the account with 
the proceeds, while debiting it with the amount of the old accept
ances. After the date of the change interest on overdrafts and 
discount rates were all calculated at 8% instead of 7'No 
intimation of this new arrangement was sent to the guarantors. 
They plead that in respect of this they are free.

The law ns to this class of plea is well settled. Holme v. 
hruntkill, 3 Q.B.D. 495, may lie taken, as is remarked by the 
trial judge, as one of the leading authorities on tin* subject. The 
judgment of Cotton. L.J., in which Thesiger, L.J., concurred, 
contains the following passages:—

The cases as to discharge of a surety by an agreement made by the 
creditor to give time to the principal debtor are only an exemplification of 
the rule stated by Lord Ixmghborough in the case of Rees v. Ikrrimjton, 2 Yts. 
Jr. f>40, 30 E.R. 7fif>: “It is the clearest and most evident equity not to carry 
on any transaction without the knowledge of him (the* suret> >, who trust 
necessarily have a concern in every transaction with the principal debtor. 
You cannot keep hirn bound and transact his affairs (for they are as much his 
as your own) without consulting him.” The true rule, in my opinion, is that 
if there is any agreement between the principals with reference to the eontrart
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guarttiilmi, the surety ought to be consulted, and that if he has not consented 
to the alteration, although in eases where it is without enquiry, evident that 
the alteration is unsubstantial, or that it cannot be otherwise than beneficial 
to the surety, the surety may not 1m* discharged; yet, that if it is not self- 
evident that the alteration is unsubstantial, or one which cannot 1m* preju
dicial to the surety, the Court will not, in an action against the surety, go into 
an enquiry as to the effect of the alteration, or allow the question, whether the 
surety is discharged or not, to be determined by the finding of a jury as to the 
materiality of the alteration, or on the question whether it is to the prejudice 
of the surety, but will hold that in such a ease the surety himself must Im* the 
sole judge whether or not he will consent to remain liable, notwithstanding 
the alteration, and that if he has not so consented he will Is* discharged. This 
is in accordance with what is stated to Im* the law by Amphlett, L.J., in the 
Croydon (in* ('mrrpnny v. Dickinson, 2 C.1M). 4ti, at 51.

This statement of the* law was followed by ('bitty, J., in 
Rollon \. Salmon, [1891] 2 Ch. 48, at 54, and was inferentially 
approved by Ixird Watson in Taylor v. Haul; of ATetr South Wahs, 
11 AX ’. 5911, at 603.

The matter is tersely summed up by Quain, J., in the ease of 
Polak v. Ercrctt, 1 Q.B.D. 669, at p. 677 : “ I think the eonvenienee 
and policy of the matter ... is that the contract of the surety 
should not Im* altered without his consent.”

The :ip|M*llants argue that these authorities apply. They lay 
stress on the opening words; “In consideration of (the bank) 
agreeing or continuing to deal with (the company) in the way of 
ils business as a Itank.” They say that in respect of that they 
were entitled to suppose that «dealings with the bank would Im* in 
accordance with the law, i.e., on a 7% basis; that an agreement 
between the bank and the company that dealings should Im* on an 
8ri hate was an alteration of the contracts, and that this altera
tion not having lM*en communicated to them they were set free.

The question is not free from difficulty, but their Lordships 
think that the views of the Court of Appeal are right. What 
L-guaranteed is not any one advance of $75,(XX), but all contractual 
indebtedness up to $75,(XX). That indebtedness may 1m\ and in 
fact was. the result of a scries of contracts. Each of the contracts 
was a contract to repay the money advanced with interest thereon. 
It is legitimate to read into each contract, from the guarantors’ 
point of view, a condition that the interest should not exceed 
1%. Hut the difficulty in the appellants’ argument lies in this, 
that the so-called agreement to charge 8% is statutorily invalid 
and of no cfT<*et. Though of no effect to legalist* the interest, it
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IMP. does not invalidate the contract to repay the principal. That
P. C. was infèrentiallv decided by McHugh's case, supra. Amu lingly,
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the indebtedness in respect of the principal has not lieen interfered 
with. In so far as advances on current account are ma* i rned, 
the only result of the att(»nipted agreement is to make tin interest 
run at 5%, which cannot constitute a violation of at i ] lied

Lord
Dunedin. contract that interest should not lie greater than 7r<. S> far as 

the .discounts are concerned, the excess is a mere voluni ry pay
ment which the <lebtor cannot recover, but which, in ■ far as 
they exceed 7%, do not bind the guarantors in a st:it< a vnt as 
against them of the debtor’s account. This is fully gi\ n effect 
to by the variation made by the Court of Append on the judgment 
as originally pronounced by the trial judge. In their l"i l-hip-' 
opinion, therefore, the facts are not such as to make 1b < im- fall 
within the legal principles aliove laid down.

Their Lordships will humbly advise His Majesty to di-miss the 
appeal with costs. Appeal dismissed.

N. S. THE KING v. HALL.

8. C. Nova Scolia Sujtreme Court, Harris, C.J., Russell, Langley ami lh ilale.JJ., 
Ritchie, E.J.. and ('hisholm, J. July 6, 1918.

Extradition (6 I—6)—Surrender for crimes covered nv treaty— 
Validity of warrant of surrender not to id - iiai.i.enged.

A prisoner having been surrendered to the Canadian Go\ eminent for 
a crime covered by the treaty tietween Great Britain and the 1 nited 
States; the court has no power to challenge the validity or regularity 
the warrant of surrender, issued by authority of the Government of the 
United States nor has it any right to go behind the said wnrnnt to inquire 
whether the proceedings upon which it is founded are or are not regular; 
although it may examine the proceedings abroad to see that i surrender 
has not l>een obtained on one charge, and then another or different crime 
laid and prosecuted in Canada.

(See also Re Hall, 39 D.L.R. 551.)

Statement. Case reserved for the consideration of the Supreme Court in 
banco by Wallace, J., of the County Court for Dir n u t No. 1, 1
exercising jurisdiction under the provisions of the Speedy Trials 
Act, to determine questions raised as to the legality of the trial, 
conviction and imprisonment of the defendant for the offence of 
uttering forged paper, application having lieen made to the govern
ment of the United States by the Minister of Justice for the I 

surrender of the prisoner on the charge of forgery.
W. J. O'Hearn, K.C., for the prisoner; A. Clunctj, 1\.( Crown 1 

Prosecutor, for the Crown.

8154
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Harris, C.J.:—The prisoner was committed for trial for know
ingly uttering a forged cheque—and he was tried and convicted 
bv the Judge of the County Court for District No. 1, exercising 
jurisdiction under the Speedy Trials Act, and is now in the peni
tentiary serving a sentence of 2 years for his offence.

The trial judge has reserved for the consideration of this court 
three questions.

It appears that the prisoner, after committing the offence in 
question in Nova Scotia, absconded to the United States of 
America. The Minister of Justice of Canada, at the request of 
the Attorney-General for the province, thereupon made a requisi
tion on the government of the United States for the surrender of 
the accused to !>o tried for the crime of forgery. The accused was 
arrested at Boston on the charge of forgery of the cheque in 
question and arraigned Indore the U.S. commissioner, and counsel 
for the Attorney-General for Nova Scotia subsequently abandoned 
the charge of forgery and sul>stituted for it a charge for uttering 
the cheque knowing it to have lieen forged.

The commissioner committed the prisoner on this latter charge 
to await the action of the executive of the U.S. government and 
later tin prisoner was surrendered to the Canadian government to 
lie tried on the charge of uttering the forged cheque and he was 
conveyed to Nova Scotia under a warrant of extradition signed 
by the Secretary of State for the United States in which the 
offence was >pceified as uttering the forged cheque in question.

Objection was taken by the prisoner’s counsel on the trial 
liefore the County Court Judge that the prisoner could not lie 
tried for uttering the forged cheque because the Minister of Justice 
of Canada hail by his requisition asked for the surrender of the 
accused for forgery of and not for uttering the cheque. The 
objection was overruled, the accused was tried and convicted and 
the ease reserved raises the question as to whether the prisoner 
was properly tried under the circumstances stated.

In the able argument addressed to the court by Mr. O’Hearn, 
K.C., on liehalf of the prisoner, it was urged that the prisoner 
having lieen surrendered under the treaty, all its provisions must 
be strictly complied with—that the requisition for extradition 
must ask for the surrender of the prisoner to bo tried for the very 
same offence in respect to which he is afterwards surrendered, and
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that such a requisition was a pre-requisite to, and the foundation 
and basis of all the proceedings, and that the variation in this 
case made the proceedings irregular or void and the prisoner could 
not lx* properly tried and should have been discharged.

It is to be noted that the question is raised by the prisoner 
and not by the government of the United States, ami it i> also 
to 1m* noted that the crime for which the prisoner was 11 ii-d was 
precisely the same crime named in the warrant of extradition by 
the American government, and that it was one of the crimes 
covered by the treaty between Great Britain ami tin l"iiited 
States.

It may be—and no doubt it is—true that the Secretary of 
State at Washington might have declined to issue a warrant or to 
surrender the accused to lie tried for uttering the forged clic<|ue 
upon the requisition for his surrender for trial for forgery of the 
cheque, but the fact is that, having before him the requisition in 
question and the record of the proceedings before the comniMoner 
at Boston, and knowing that the charge had been am mini, he 
delilierately agreed as the representative of his govennmit to the 
surrender of the accused and issued the warrant authorising the 
re urn of the accused to lx* tried for uttering the forged cinque 
and the Canadian government with full knowledge of the facts 
accepted the surrender. I think the law is correct 1\ stated in 
1 Moore on Extradition, p. 301, s. 204, that:—

A fugitive criminal, when arraigned in the country which has obtained 
his surrender, may allege that the judicial or other proceedings whi. h resulted 
in his extradit ion were irregular and not in accordance with law The
method in which a foreign government may execute its laws doc* not concern 
the tribunals or the government of the country which obtain* tin extradition.

He cited a case of Kelley v The Staie, 13 Texas Appeals 158, 
which appears very much in point. I would also refer to the 
opinion of Mr. Westlake given to Mr. Lammasch as to the law of 
England on this question, printed as a note to 1 Moore on Extra
dition, pp. 234-237.

In Hall v. PaUer*on, 45 Fed. Rep. 352, Green. .1., of the 
Circuit Court of the District of New Jersey, said nl p. 355, that

A warrant of extradition expresses as well the conclusion of tin- foreign 
government as to the nature of the act charged as its judgment of the advisa
bility and the duty of surrender. The Great Seal affixed thereto imjiurti 
absolute verity of the statements. . . . The warrant is the criterion * 
well as the measure of his peril. . . . The surrender is made only l*vau*
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the art or acts alleged therein rende.' the defendant actor liable to extradition. 
Now since he has been surrendered to this government he cannot here, as a 
matter of defence to a crime, attack the method of his surrender and thereby 
wek to defeat justice.

For the reasons stated in these authorities, I think the trial 
judge was right in refusing to quash the charge or indictment and 
in refusing to discharge the prisoner from custody and that the 
questions asked should be answered accordingly.

Rt shell, J.:—I agree.
Longley, J. :—I agree with the Chief Justice. It appears that 

the requisition was made for the return of the prisoner for the 
offence of forgery. The matter was carefully considered by the 
court in the United States, and the offence disclosed amounted 
to n conviction of having uttered false paper. The evidence shews 
that the facts were all submitted to the American Secretary of 
State, who signed the requisition giving up Hall to the Canadian 
authorities on the charge of having uttered false paper. The 
prisoner was brought to Canaria, tried and convicted of uttering 
false pnjier. I consider the action of the Secretary of State of the 
Unite»! States entirely in order, and it is quite lieyonri the power 
of this court to interfere w ith him in making such a determination. 
The British authorities were proposing to alter the requisition and 
make it for uttering instead of for forgery. By some mistake it 
was not «lone. However, the facts were before the Secretary of 
State, nn<l he signed the order allowing the prisoner to be handed 
over to tin* ( 'anadian authorities. We have no right, whatever, 
to interfere with this act.

It might l>e fairly argued that the difference between forgery 
and uttering a forged paper is merely nominal and will constitute 
a good requisition in any case, but it is unnecessary to consider 
that at present.

Drysdale, J.:—This application on a case reserved is based 
on an attack upon the validity of the order for surrender of a 
fugitive from justice made by the Secretary of State for the United 
Stab* of America. It seems that, at the instance of the Attorney- 
General fur Nova Scotia, proceedings were taken in one of the 
States of the union against the applicant Hall, wherein Hall was 
charged with uttering forged paper or cheques in Halifax and the 
extradition of Hall sought under the Ashburton Treaty; that 
under such proceedings Hall was, in due course, surrendered by an
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N. 8. order made by the Secretary of Stab* at Washington, on tl. « barge
8. C. of uttering forged paper; that on such surrender he wa> nreived
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in Halifax and duly and regularly tried on such charge of uttoring. 
convicted and sentenced for the same offence. It is now alleged 
that the Secretary of State at Washington, for want ot proper

Dry mie le, J. material Iiefore him, improperly or ilhgally made tl..... .
surrender, it being said that such officer of state had m.i More 
him a proper or definite request from the Department <»i liMire 
at Ottawa requesting surrender of the fugitive for tli. |n <iffc 
crime of uttering. This raises the question whether or not this 
court can look into, or review on the merits, the mati n ; Mon* 
the American Secretary of State that led up to the making of the 
surrender order under the Great Seal. Under the treat mil the 
statute governing extradition, the proceedings required. Ufiw 
an onler for surrender is made, must lx* before an vxtraditiie 
commissioner. These are certified to the Secretary of Stale, who 
is the final authority to pass u|xm the regularity of Midi pruned» 
ings, and all necessary requests through diplomatic channels. I 
am of opinion that when such officer passes upon the n gularitv 
of the proceedings touching the surrender of a fugitive n i makes 
an order therein, dim-ting surrender, it is not open t • <lii court 
to review or question the validity of such surrender. ! hi* i- not 
a case where one crime was charged and a surrender oht-iimi! on 
such charge, and then another or different crime laid and pro
secuted here. This court can look into the proceoliug aimed 
to see that this is not done or attempted, but it is ndi ittvd here 
that a charge of crime in uttering forged document' was laid 
against Hall in Boston, that, on such charge, proceedings wire 
had, that he was surrendered on such charge of uttering, and duly 
ami regularly prosecuted and tried here for uttering m l. under 
such circumstances, the prisoner cannot, in this court, attack tk 
order for surrender made by the Secretary of State on any allega
tion that such officer did not have before him all nuitti i> nqiiidte 
to the making of such order. The order is régulai «m its face, 
recites the crime charged, and directe surrender on <li « barge. , 
It is a treaty crime and a trial was had in due cour-c on such 
charge. The order of the Secretary of State at Washington un 1er 
the Great Seal imports verity and it is idle to question it here.
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I think the reserved vase ought to Ik* quashed, ami conviction 
affirmed. If authority is wanted for the position taken in this 
opinion, 1 would refer to Moore’s admirable work on extradition 
where tlie authorities are collected and cited covering the point 
dealt with.

Ritchie, E.J.:—I agree with my brother Chisholm.

Chisholm, J.:—It is stated in the case reserved for the opinion 
of tlii court, and I do not understand it to In* disputed, that the 
primmer Hall was surrendered and delivered up to the duly 
authorised official of the government of Great Britain by the 
government of the Vnited States of America for trial for the crime 
of uttering forged paper, for which crime he was duly tried and 
comict-'d. For the rea.-ons mentioned by me when an application 
for hi- discharge from cu tody was made before his trial, 1 then 
held, and I now hold, that the warrant of surrender i sued by the 
Secretary of State of the United States determined once and for 
all what the offence was for which he was surrendered: lie Hall, 
30 D.L.R. âôl. The argument now made on Ixdialf of the prisoner, 
if I understand it, is that because the demand made by the Canadian 
Mini-ti r of Justice for his extradition for the crime of “forgery” 
was not followed, after the charge was changed to “uttering” 
forged paper More the extradition commissioner, by another 
demand for his extradition for the crime substituted in the charge, 
the warrant of surrender was invalid or irregular and the sub
sequent trial and conviction were in violation of what his counsel 
called his treaty rights. 1 do not think that such a contention 
should In- entertained.

This court has no power to challenge the validity or regularity 
of the warrant of surrender issued by authority of the government 
of tin* United States, nor has it any right to go behind the said 
warrant to inquire whether the proceedings upon which it is 
founded are or are not regular. It would he impertinent for us 
to do mi a it would lx‘ for us to inquire whether Mr. Laming was 
regularly appointed to the high office which he fills. As Moore 
tersely puts it, “the method in which a foreign government may 
execute its laws doe# not concern the tribunals or the government 
of the country which obtains the extradition.”
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The questions reserved for our opinion relate to and involve 
acts which were done, or, according to prisoner’s counn I, were 
omitted but ought to have l>een done, prior to the issu, of tin- 
warrant of surrender. If I am correct in holding that wo cannot 
go behind the warrant, the questions are merely aeadcn ir and 
do not raise any matters of law in the case. I, therefore. decline 
to answer them. Conviction afinnnd.

IMP. THE KING v. GIBB.
pTc. GIBB v. THE KING.

Judicial Committee of the Privy Council, Earl Ijorehurn, Ijord Hucktne ter and 
Ijord Sumner. July 4, 1918.

Expropriation (§ III C—135)—By Crown—Total or partim uiwdon- 
ment-—Compensation—Ji rirdiction op Excheqi kk Coi ht. 

Vnder s. 23 of the Expropriation Act (R.8.C. llMHi, <• I4.ii the 
Exchequer Court has jurisdiction to adjudicate upon claims arising mit if » 
total as well as partial abandonment of the land expropriat'd. The 
claim for compensation arises on the original expropriation and i« not 
defeated by the subsequent proceedings, even after revesting the claim 
for compensation still remains open for adjustment. The court in 
assessing the amount should take into considérât km the f Kt of the 
abandonment together with all the other circumstances of the caw*.

The measure of the right should not be treated as something in the 
nature of a claim for damages for disturbing or injuriously affecting the 
value of the property.

Appeal nnd cross-appeal from the Supreme Court of < anada. 
27 D.L.R. 262, 52 Can. S.C.R. 402. Appeal of the owners was 
allowed and cross-appeal by the Crown was dismissed.

P. O. Laurence, K.C., MacMaMer, K.C., and Domjlu* llogj. 
K.C., for the owners ; Hon. F. Runxell, K.C., and T. MoHu w. for 
the Crown.

The judgment of their Lordships was delivered by 
IiORD Buckmabter :—The main question upon this is 

as to the existence and extent of the right of the appellants to 
obtain from the Crown either compensation or damage for lam! 
originally appropriated by the Crown for purpose of public 
improvement, and subsequently abandoned ind revested in the 
appellants. To this, the main subject of the controversy, is 
added the subsidiary question raised by cross-appeal of the Crown 
as to the jurisdiction of the Exchequer Cr urt to determine the 
dispute. The case arises under the follow.ng circumstances:—

Statement.

Lord 93
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The government of Canada undertook the construction of 
the Eastern Division‘of the National Transcontinental Railway 
from the city of Moncton, in the Province of New Brunswick, to 
the city of Winnipeg, in the Province of Manitoba, and, in con
nection with the work contemplated, made arrangements for the 
removal of the market in the city of Quebec known as the Cham
plain Market. The construction of the railway was regulated by 
a statute known as the National Transcontinental Railway Act, 
3 Edw. VII., c. 71, which provided that it should l>e under the 
charge of certain commissioners who were created as a body cor
porate and referred to in the Act as “The Commissioners.”

S. 13 of this statute enabled the commissioners to take 
possession of land for the purpose of this branch of the railway, 
and the relevant part of such section is in the following terms:—

S. 13. The commissioners n av enter upon and take i>ossossion of any 
lands required for the puriioses of the Eastern Division, and they shall lay 
eff siivli lands by metes and bounds, and do|Misit of record a description and 
plan thereof in the office for the registry of deeds, or the land titles office for 
the county or registration district in which such lands respectively are situate; 
and sueli deposit shall act as a dedication to the public of such lands, which 
shall thereupon be vested in the Crown, saving always the lawful claim to 
compensation of any iierson interested therein.

The predecessors in title of the appellants owned certain land 
and buildings in the city of Que!)cc which were situated upon the 
Champlain Market. Neither their title nor the devolution of 
interests by which the land is nowr vested in the present appellants 
need to lie considered on this appeal. The phrase “ the appellants ” 
is used throughout by their Lordships to denote the true owners at 
the relevant and material dates. The commissioners desired to 
acquire the appellants’ property, and on January 24, 1911, a plan 
and description of the lot were duly deposited in tin* registry office 
in accordance with the provisions of s. 13 of the statute already 
referred to, the result of such deposit 1 icing—according to the 
express terms of the statute—to vest the lands in the Crown, 
saving the lawful claim of the ow ners to compensation.

On Octolier 2, 1911, the Attorney-General of Canada filed an 
information in the Exchequer Court of Canada offering the sum 
of Ril .747.75 as compensation for the expropriated property, and 
on Oct ni in 25, 1911, the appellants filed their plea accepting the 
amount.
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Before any further proceedings were taken to obtain pa virent 
by the appellants of the agreed amount, the Attorney^ î« n. ral on 
Mareh 19, 1912, filed a diseontinuanee of this informai un, ,,n 
July 27 of the same year the Ministry of Railways an«l < uiials 
served on the appellants a notice, dated July 15, ahaml< mug tin- 
lot, and on Dccemlier 30, 1912, registered this notice in i!i. 
of the registrar of <lceds.

The effect of such regi t ration was, by virtue of a statute to 
which reference will l*? made, to revest the property in tli p|x-|. 
lants, who once more became the owners of their estât.. Tln-v 
had, in fact, never Is-en divested of possession, ami tin< ugliout 
the whole p<-rio<l had managed and dealt with their pmp-rty to 
the best advantage, having regard to the altered circn i:mm 
which the actual or contemplate! destruction of tin market 
involved.

The changed conditions of the surrounding property tad 
however, us it is alleged, materially affected the capital value of 
the expropriated land—a result independent of the act mil act of 
expropriation, hut consequent upon the other operations which 
had been undertaken. The apiiellants accordingly claimed that 
in the circumstances they were entitled to Ik* paid the von jkiim- 
tion originally agreed less the amount to Ik1 taken into account hv 
reason of the value of the laml when revested in them. -<» that a< 
the market value of the laml when revested bail fallen to an 
extent which the appellants alleged amounted to $31,717.75. they 
sought to recover this sunt, together with a sum of *500 for 
expenses, substituently abandoned, and for this purpe 1 fil'd • 
petition of right in the Exchequer Court of Canada. Thi p tition 
was defended by the Crown on the ground that there w no juris- 
diction in the Exchequer (’ourt to hear the case, ami tint no claim 
for compensation had arisen.

The ease was originally heard in the Exchequer < ourt by 
Mr. Justice Audctte (15 Can. Ex. 157). He decided that then- 
was full jurisdiction to hear the ease, hut dealt with it > a claim 
for damages “for the injurious affection of the suppliant property 
as resulting from the expropriation by the Crown of th< < liaraplain 
Market, or acquiring the same, and the taking down of the 
Butchers’ Hall and failing to build there a terminal station' ; and
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no regarded he allowed the sum of $3,(MX) for the interference that 
had taken place with the appellants’ tenancies.

I ront this judgment an appeal was brought to the Supreme 
Court and heard by 0 judges. The Chief Justice rejected the 
view that the action was an action for damages resulting from the 
abandonment, and thought that the case should l>c sent back to 
the Exchequer Court to determine the amount to 1m* paid to the 
appellants “in payment of compensation due to the land being 
taken, taking into account in assessing the com|x*nsation the 
abandonment and all other circumstances of the case.”

Davies, J., accepted the view of Audette, J., as also did 
Idington, J. Duff, J., however, thought that there was no power to 
give the notice of July 15, 1912, since tin* statute under which it 
was given did not apply; but held that, if it were applicable, the 
claim of tin* apixdlants was well founded. Anglin, J., ttnik the 
sana- view as the Chief Justice, and Brodeur, J., agreed with 
Audette, J.; with this difference of opinion, the appeal was dis
missed; and from that dismissal this appeal ,1ms liecn brought.

The apiM*llnnts’ claim depends upon the meaning and true 
construction of s. 23 of the Expropriation Act, R.8.C. (1906), 
c. 143, which is in the following terms:—

23. Whenever, from time to time, or at any time before the compensa- 
tion money has l>een actually paid, any parcel of land taken for a public work, 
or any portion of any such parcel, is found to be unnecessary for the pur|K>scg 
of such public work, or if it is found that a more limited estate or interest 
therein only is required, the Minister may, by writing under his hand, declare 
that the land or such |>ortion thereof is not required, ami is abandoned by the 
Crown, or that it is intended to retain only such limited estate or interest as is 
mentioned in such writing.

(2.) I'pon such writing !>eing registered in the office of the registrar of 
deeds for the county, or registration division in which the land is situate, such 
land declared to be abandoned shall revest in the person from whom it was 
taken, or in those entitled to claim under him.

(3.) In the event of a limited estate or interest therein being retained 
by the Crown, the land shall so revest, subject to the estate or interest so 
retained.

(4.) The fact of such abandonment or revesting shall he taken into 
account, in connection with all the other circumstances of the ease in esti
mating dr assessing the amount to be paid to any |ierson claiming coinpcnsa- 
tion fur the hind taken.

It is not necessary to consider the question as to whether this 
statute has any application to the present case. The proceedings 
have been conducted on the footing that the statute applied, and
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it is on the* true construction of s. 23, and not on the appli ition 
of the statute, that the ease* has been argued before their Lord
ships.

The appellants contend that their claim for oompon ition, 
which admittedly arose when the land was originally appropriated 
by the Crown, is not taken away by the provisions which nahle 
the land to lx* restored, since the operation of s. 23 is merely to 
provide that in determining the amount of such claim the effect 
of the revesting is to t>e brought into account .

On liehalf of the Crown it is disputed that s. 23 (4) has a in
application to a case like the present, where the whole land taken 
has tx*en restored, and it is asserted that if any claim cm In- 
maintained it is only in respect of the ownership of the property 
by the Crown for the limited period In-tween January 21. 1911, 
and December 30, 1912, and even this cannot, it is said, hr made 
the subject of the present procmlings.

The latter contention may conveniently lx* dealt with first, 
and is disposed of by the Exchequer Court Act, c. 140. It i~ there 
provided by s. 20 that the Exchequer Court shall have exclusive 
jurisdiction to hear and determine, among other matter . every 
claim against the Crown for property taken for any publie pur
pose. This property was taken for a public purpose, and what
ever the extent and true measure of the claim may be, it is a claim 
arising out of such taking of the property, and it is therefore, in 
their Lordships’ opinion, clearly within the provision of the 
statute. All the judges before whom this case has been argued 
are in agreement that there was jurisdiction, either under this 
statute or independently of its provisions, and their reasoning 
leaves no room for further controversy.

The only question, therefore, is as to the construction ofe. 23 
of the Expropriation Act, and in particular of s-s. 4 of that section. 
In order to give full effect to the true value of the words in this 
sub-section, it is necessary to examine the essential purpose of the 
clause. This is to lie found in the earlier sub-section-, which 
provide that either the whole or any part of a particular parcel of 
land found to be unnecessary may l>e abandoned by the ( town 
and that “such land declared to lx* abandoned” shall re\< t in the 
original owners. It is important to observe that in these pro 
visions no distinction whatever is drawn between the abandon-

m
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ment of the whole or part of any pareel of land ; whichever course 
is taken such land revests. This consideration affords an import- 
ant guide for the determination of the final suls-section. It is the 
fact of “such abandonment or revesting” which is to lie taken 
into account in estimating the compensation, and, if the con
tention for the respondents were correct, it would tie necessary to 
hold that “such abandonment”—which in its natural meaning, 
can only refer to the abandonment previously mentioned, including 
both the whole or part—is intended to have exclusive reference to 
the case where the part only is revested and not to the case where 
the whole is given up.

Such construction is contrary to the plain meaning of the 
words, hut it is of course possible that subsequent passages in the 
same suli-section might lead to the conclusion that the general 
phrase was intended only to have a partial and limited application. 
Such indication is, according to the rescindents, to be found in 
the last words of the sub-section, which provide that the fact of 
abandonment is taken into account in assessing the amount to lx* 
paid to any person “claiming compensation for the land taken.” 
This, according to their argument, involves the conclusion that 
the person who claims compensation must lie a person whose land 
has lieen taken and retained, as otherwise there would lie no claim 
for land taken and no compensation to lie assessed. Their Lord- 
ships are unable to accept this interpretation of the statute.

The claim for compensation arises on the original expropriation 
of the land. Nor is this claim defeated by the subsequent pro
ceeding. Even after revesting, the claim for compensation still 
remains open for adjustment, for it has nowhere lieen taken away 
or satisfied, and in its settlement the effect of the revesting is an 
element to lie considered.

Their Ixmbhips are, therefore, unable to accept the view that 
the true measure of the appellants' right is something in the 
nature of a claim for damages for disturbing or injuriously affect
ing. In fact, so far as the particular piece of land is concerned, 
the Crown does not appear to have done any act iqion the land 
itself that would either damage or injuriously affect its value. 
Its advisers have lieen enabled by virtue of the section to change 
their mind and give back the projierty which they originally took, 
and it is this fact which must be considered with other circum
stances in determining the original amount of eonqiensation which
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IMP. they became liable to pay. Their Lordships think, therefore, that
P. C. the judgment of Fitzpatrick, C.J., was accurate in all n ixrts,

The Kino 
V.

Gibb.

and that this ease should Ik* remitted to the Exchequer ( « it to 
determine an<l assess the compensation payable upon tin footing 
that the fact that the land has lx*en revestetl shall Ik* taken into

LordBuckm aster account in connection with all the other circumstances in <b ter- 
mining the amount to Ik* paid.

Their lordships will therefore humbly advise His Majesty 
that this ap|K*;d should Ik* allowed, that the cross-appeal >hould
Ik* dismissed, and that the respondent should pay the cost l-oth 
here and in the courts below.

A ppeal allowed; cross-appeal distm « l.

ONT. CANADA BONDED ATTORNEY AND LEGAL DIRECTORY 1 united ?. 
LEONARD-PARMITER Ltd.

8. C. CANADA BONDED ATTORNEY AND LEGAL DIRECTORY Limi ed v.
0. F. LEONARD.

Ontario Supreme Court, Appellate Division, Riddell and Lennox, JJ., /. rguton,
J.A., and Roes, J. February 18, April 10, 1918.

1. Companies (| IV G—137)—Ontario Companies Act—Hy-i.\w as to
payment op directors—Director acting as travki.i imi halo-
maw—Remuneration.

In the second action the court held that s. 02 of the Ontario < inpaniei
Act (R.8.O. 1914, c. 178), which provides that "No by-law fur the pay
ment of the president or of any director shall be valid or ti|>on
unless passed at a general meeting or if passed by the dir. i-.ra until 
same has lieen confirmed at a general meeting," does not prohil r a direc
tor from receiving reasonable remuneration for acting in anotl.-1 «parity, 
such as travelling salesman, without a by-law authorizing such payment

2. Master and servant (| I C—10)—Employee—Misconduct t»k>ht to
PREVIOUSLY EARNED SALARY.

Misconduct on the part of an employee does not disentn . him to 
previously earned salary.

3. Appeal ($ VI! L 3—485)—Equal division or appellate cm ur as to
WHETHER EVIDENCE SUSTAINED FINDINGS OF TRIAI. Jl 1 i

The court was equally divided in the first action on tie question 
whether the evidence sustained the findings of the trial judge ae to 
whether the defendants had improperly obtained and used the plaintiff» 
list of subscribers and wrongfully endeavoured to entice awa\ plaintiff» 
employees. The trial judgment grunting an injunction v therefore 
affirmed, with some modifications as to the operation of the in net ion.

Appkalm from the judgment of Falconbridge, CJ.K 1*
The first action was brought to restrain the deftu 'mt-4 bom 

soliciting customers of the plaintiffs and otherwise in iring the 
business of the plaintiffs as publishers of a directory , entnining 

lists of lawyers etc.
The second action was brought to recover from (1.1 1 «"nnrd 

certain moneys which he had received for the plaintiif while» 
their service, which he claimed to retain as sailin'.
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Tin* judgment appealed from is as follows:—
1 have had an opportunity since the 1st July of going over 

the voluminous evidence and the 80 exhibits put in at the trial.
The cases were argued with much force and skill on Initli sides, 

and at great (I do not say unnecessary) length. That argument 
was taken down by the official stenographer and has been extended.

The reconsideration of the whole case has continued me in the 
opinion which I had formed at the conclusion of the argument 
that tin* plaintiffs arc entitled to succeed as to all matters in con
troversy in l>oth actions.

It will lie sufficient to point to the argument of counsel for the 
plaintiffs, which I approve of as to matters lioth of law and of fact.

The intrinsic evidence of the lists themselves shews conclusively 
the use made of the plaintiffs’ material in the preparation of the 
defendants' production; and then* is satisfactory and convincing 
evidence1 of: (a) the improper retention by Leonard and Parmiter, 
or one of them, of the plaintiffs’ list of subscribers; (6) the sur
reptitiously obtaining from the plaintiffs type-written lists of 
present subscribers ami of the plaintiffs’ subscribers whose con
tracts had l>een cancelled, with dates and reasons; (c) the solicit
ing by the defendants of the business of the plaintiffs’ subscriliers, 
in so doing using the lists, information, and material wrongfully 
and surreptitiously obtained from the plaintiffs; (d) the individual 
defendants endeavoured to entice employees away from the plain
tiffs, as charged in para. 21 of the amended statement of claim.

In the first action there will lie judgment for the plaintiffs in 
tenus of the prayer of the statement of claim and of the amended 
statement of claim, with costs, and a reference as to damages.

As to the action against Ixonard alone, I find the facts in con
troversy in favour of the plaintiffs t>oth as to the contracts and as 
to the matter of misconduct charged in the amendment to the 
reply and defence to counterclaim made at tin* trial, which mis
conduct disentitles the defendant to remuneration for his services. 
There must l«i a reference of this action unless the parties on this 
basis can agree on figures. Costs to the plaintiffs.

Both parties to have leave to amend the pleadings in accordance 
with the draft put in at the trial.

J. /*. Mndireffor, for appellants.
A. ( McMaster and E. //. Senior, for plaintiffs, respomlents.
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Riddell, J.:—Appeals, argued together, from the judgments 
in favour of the plaintiffs in two cases tried together f.y the 
Chief Justice of the King’s Bench without a jury at Toronto.

The Canada Bonded Attorney and Legal Directory Limited 
(which is hereinafter called “the company”) have for some time 
published a “List of Lawyers in Canada” whom they recommend 
to their customers to make mercantile collections—these lawyers 
they “bond” with a guarantee company, and undertake to their 
customers for the solvency and honesty of the lawyers they recom
mend. They, in the same publication, furnish a list of hank- 
through which their customers may draw on debtors, the instruc
tions being given to the banks that in case of non-payment the 
claims arc to lie handed to the “ bonded ” lawyer of the place. The 
company also have customers who make use of this system.

It naturally follows tliat only one lawyer or firm «if lawyers 
will be “bonded” for any place, and that small places may not 
have a “ bonded” lawyer at all ; customers having claim- to collect 
in such small places would lx; referred to a bonded lawyer in a 
near place who could attend to the matter.

Leonard, the defendant, was in the employ of the company from 
its inception, as a traveller, and later liecamc also a director; lie 
remained in this employ till the summer of 1910. The defendant 
Panniter was from 1913 till the summer of 1916 also in tin- employ 
of the company.

About the 1st July, 1910, Leonard started an opposition busi
ness, and almost at once Parmiter joined him. Shortly afterwards, 
they formed a joint stock company (hereinafter called the new 
company”)—Ieonard-Parmiter Limited—and began the publish
ing of a “Guide to Bonded Lawyers” much like that of the plain
tiffs. An action was brought by the company agnin-t the two 
former employees and the new company for an injunction, etc. 
This is the first of the two actions now' under appeal.

During the time Leonard was in the employ of the company, 
he received from and for the company considerable sum- of money; 
these sums he claims as salary, while the company set up that he 
was false to his charge, and consequently is not entitle! to any 
wages; the company also say that there is no by-law for the pay
ment of anything to him, and that, being a directm . lie is not 
ehtitled to receive anything. They accordingly sue him for the 
moneys. This is the second of the two actions.
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Both parties desired that we should ask the learned Chief 
Justice as to the credibility of the defendants. ' I have done so; 
the learned Chief Justice informs me that his judgment was 
good a not based upon relative credibility, and that this Court is in as 
position as he to judge of the credit to l>e given to the witnesses.

It will, I think, be convenient to consider the second of the 
sciions first. I have read the voluminous testimony and the still 
more voluminous exhibits', and, without setting out minutely 
everything, it seems to me tliat the material facts arc these :— 

Wharton, who was publishing a legal Directory in Toronto, met 
Lamothe, a mendier of the Quebec Bar, in 1910, and they with 
others fomied a hunted partnership under the name “The Canada 
Bonded Attorney" to publish a bonded list; the first list appeared 
in 1912. About the same time, Ia-onard was employed as a can
vasser; Isdng dissatisfied with his remuneration, he in April, 1913, 
bought a quarter interest in the firm, through Lamothe, for 8500. 
Wharton, under the mime of “The Canads Legal Directory," had 
continued to publish the Legal Directory ; the parties determined 
to make a joint venture of the two lists and to form a joint stock 
company to carry on the enterprise. This was done ; the plaintiff 
company was incorporated on the 22nd October, 1913, with (inter 
alia) the object, “to acquire and take over as a going concern . , , 
the business formerly carried on under the name of ‘The Canada 
Bom lis I Attorney ’ and also under the name of1 The Canaila Legal 
Directory."' It took over the business of the partnership; 
Uonunl received 84,900 in paid-up stock for his quarter interest 
in the previously existing jiartnership, and went to Montreal to 
look after the business of the company at that end. After the 
formal proceedings of organisation, Leonard had liccomc (No
vember, 1913) a director and the vice-president and treasurer, 
Wharton the president, and Panniter a director; Panniter was 
given one share to qualify him, but later transferred that to Whar
ton, ami got one share of preferred stock. The stock of the com
pany was 850,000, distributed by August, 1914, thus:—

Preferred 810,000.
Common

Wharton 835,000.
Leonard 85,000. 840,000. 850,000.

(There were 13 shares of preferred stock out.)
23—42 Dull.
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Leonard was the " representative at Montreal for the territory 
in Canada lying east of the counties of York and Simcoe;" Whar
ton, the president, acted as manager; and, while there was on 
paper a board of five directors, these two did all the business of the 
company, and were in all but name the company (subject to the 
rights given by the 13 preferred shares).

In May, 1914, a formal agreement was signed by the company, 
“R. A. Wharton, Mgr.,” and Leonard, whereby it was provided 
that Leonard should, as the representative at Montreal, receive 
13,000 per annum, beginning on the 1st June, 1914; <170 on the 
last day of each month and $1,200, “covering three months' salary 
and expenses over Western Ontario, June, July, anil August," 
payable on the 30th May, 1915, or within three months thereafter 
—also 30 per cent, of business for the year in excess of SHI,DUO. 
Leonard was empowered to collect accounts, and agreed to 
remit once a week. He paid his own expenses, and agreed to devote 
his whole time and attention to the company's business.

Admittedly there is no trouble about the year covered by tliis 
agreement, but Wharton was not quite satisfied with the results.

Leonard came to Toronto about the end of June, 191.1, and it 
was arranged that he should finish up his eastern territory; lie 
again (early in August) visited Toronto, and it was then arranged 
that he should try the West. There does not seem to have liven a 
definite bargain as to terms, but I think there was an undei -landing
between Wharton and Leonard, the only owners of the.....moo
stock, that each would take $200 a month, and at the end of I lie 
year divide the profits.

We find Wharton, at a meeting of the lioard on the 9th June, 
1915, suggesting that he Ire paid $200 a month for the year en ling 
on the 31st May, 1915.

The enterprise was a paying one. After paying the interest 
on the preferred stock, a dividend of 20 per cent, on the eisimwa 
stock was declared in August; and there is no reasonable ground 
for complaint against Leonard till after he went to tin West in 
September, 1915; but the action is to recover from him moneys 
paid him by or for the company from and after the 1st June, 1915.

The first instance of alleged misconduct of Leonard va- on the 
2nd or 3rd June. Of the incident we have two version- t list given 
by Leonard (pp. 321, 322) is not really contradictory of that given
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by Parson», for Leonard says (p. 321): “I have not any distinct 
recollection of just what I said to him.” Parsons is quite clear; 
he was bookkeeper for the legal firm of 8. D. A R. Leonard came 
in on the 2nd or 3rd June and asked for a renew i 'or a year of 
that firm’s subscription to the plaintiffs. 11 After the renewal slip 
had been signed, he informed me that, together with a gentleman 
named Pa:miter, he was going to issue a new book styled ‘The 
Canadian Guide to Bonded Lawyers,' and asked if we would 
make a subscription thereto . . . the book would be up-to-date in 
every respect ... he and Parmi ter were leaving the company 
... to issue a new book.” It may be that Parsons is mistaken in 
saying that the name of the new hook was given; but I think we 
must accept this evidence in substance. The result is, that 
Leonard was, early in June, canvassing for an opposition book; 
and, while it is true that there is no difficulty in a firm of lawyers 
appearing in two books or a dozen, the chances are that only one 
will be chosen. It is not denied that, if Leonard did as he is alleged 
to have done, he was violating his duty to his employer. It 
cannot lie said, I think, that in acting thus he was failing in duty 
in respect only of a separate and distinct part—it is true he ob
tained a renewal, but it was his duty to obtain that in such a way 
as not to prejudice its future renewal.

In the case of Palmer v. Goodmn (1862), 13 Ir. Ch. R. 171, it 
was argued that a land agent had faithfully collected the rents, 
«ad therefore he should not forfeit his whole remuneration; but 
the Lord Chancellor said (p. 173): “I cannot give my assent to 
the idea that the collection of rents is the whole duty of the land 
agent. He may very steadily and very faithfully collect and 
account for the rents, and yet very steadily and very completely 
destroy the estate.”

In the present case, the defendant Leonard might very steadily 
and very faithfully collect and account for renewals or new busi
ness, and yet very steadily and very completely destroy the enter- 
pnse. For the month of June he should not be paid any salary 
at all; I tliink we may fairly infer that he continued on in June 
the work he liegan on the 2nd or 3rd of the month, of destroying 
the company's business.

But, while the rule is that, “where the agent's remuneration 
u to be paid for the performance of several inseparable duties, if

ONT

iTc.

Bonded
Attohney

AND
Legal

Dieectoey
Limited

».
Leonaed-
Paemitee
Limited.

Canada
Bonded

Attohney
and

Legal
DIRECTORY

Limited
».o. r.

Leonard. 

Riddell. I.



348 Dominion Law Reports. [42 D.L.R

ONT.

8. C.

Canada
Bonded

Attorney
and

Directory
Limited

Lbo*
Parmiter
Limited.

Canada
Bonded

Attorney
and

Legal
Directory

Limited

ar.
Leonard. 

Riddell, J.

the agent is unfaithful in the perfomamce of any one of those 
duties . ! . it may be that he will forfeit his remuneration . . . 
where the several duties to be performed are separable,” improper 
conduct “in connection with any of those duties would not, in the 
absence of fraud, involve the loss of the remuneration which has 
been fairly earned in the proper discharge of the other duties:” 
per Kennedy, J., in Hippisley v. Knee Brothers, [1905] 1 K.B. 1, 
at p. 9.

“ Where the transactions lietween a principal and hi* agent 
art* severable, and in some of them the agent has lieen honest 
whilst in others he lias been dishonest, he is entitled to hi* 
commission in all the instances in which he lias l>een honest, 
but is not entitled to it in the instances in which he ha> lteen 
dishonest:” XiUdals Taendxtikfubrik v. BrusUr, [I90o| 2 Ch. 
671 (head-note).

The rule that misconduct in one part of the duty does not 
necessarily disentitle to remuneration has lieen followed in our own 
Courts. For example, in City Bank v. Maulson (1871), 3 Ch. 
Chrs. 334, at p. 341, Boyd, Master in Ordinary (afterwards Sir 
John Boyd, Chancellor, \vraclarum nonun), says (p. 341), in >|leak
ing of com|K*nsation to trustees: “They do not forfeit all right to 
compensation liecause they have failed in some points of their 
duty.” See also Could v. Burritt (1865), 11 Or. 5*23 ; Hoorn v. 
Wilson (1897), 24 A.U. 424; Kennedy v. Cingle (1879), 27 (!r. 
305; Md'lenaghan v. Perkins (1902), 5 O.L.R. 129.

Falsus in uno,faltus in omnibus, is not always true. I can see 
no reason why Leonard is not entitled to his salary till June 
(subject to the legal difficulty). He cannot have disentitled him
self to previously earned wages by his conduct with Parsons more 
than if he had died then and there; and no one could say that that 
would be a bar to the recovery by his personal representative of 
the wages previously earned.

The legal difficulty bulks large in this discussion - the 
Ontario Companies Act, R.S.O. 1914, ch. 178, sec. 92, provides: 
“No by-law for the payment of the president or of any director 
shall be valid or acted upon unless passed at a general meeting, or, 
if passed by the directors, until the same has been confirmed at a 
general mer*;ng.” This was a change in 1912 by 2 (ieo. V. ch. 
31, sec. 90, the previous legislation having been for some time in
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terms finally appearing in the statute (1907) 7 Edw. VII. ch. 34, 
sec. 88: “No by-law for the payment of the president or any 
director shall be valid or acted upon until the same has been con
firmed at a general meeting.” This change was made to meet the 
difficulty that, under the existing legislation, a company could not 
pass such a resolutions ns is pointed out in Beaudry v. Read (1907), 
10 O.W.lt. 022,' at p. 025, followed and approved in Mackenzie v. 
Maple .Mountain Mining Co. (1909), 20 O.L.R. 170; see pp. 172, 
173; not reversed on this point in S.C. (1910), 20 O.L.R. 015.)

But there is no change in the terminology "No by-law for the 
payment of the president or any director . . and the authori
ties on the former law must be looked at on the point of the neeessity 
to have a by-law before a director can be entitled to pay.

The first Ontario case to be noticed is In re Ontario Express 
and Transportation Co. (1894), 25 O.R. 587. There certain of the 
shareholders appointer! themselves directors and elected a presi
dent. general superintendent, etc.; they passer! a by-law that 
each director should receive 8500 per annum, anti the president 
12.000. This was confirmed by a general meeting, anti their ap
pointment was considered to have been affirmed by legislation. 
At the meeting of directors, a resolution was passed fixing the 
salary of treasurer, general superintendent, etc.; this does not 
seem to have come liefore the general meeting.

The Master, in a winding-up, allowed the salary of the president, 
because it had the sanction of a by-law confirmed at a general 
meeting; but disallowed the others, as there was no by-law con
firmed by a general meeting as to them.

Mr. Justice Rose held (pp. 589, 590): "I have not been able 
to come to the conclusion that such salaries would be within the 
proviso of sec. 12 enacting that no by-law ‘ for the payment of the 
president or any director’ should lie valid or acted upon until the 
same bad lieen confirmed at a general meeting, for I um not of the 
opinion that where a director is appointed an officer of the com
pany, he holds such appointment ns director. It seems to me that 
the words referred to apply to the payment of money for the 
services of ilirector quA director, and of the services of the presi
dent ns presiding officer of the board of directors, and that if a 
company choose to appoint a director to any salaried office, he 
bohls such office, not as director or by virtue of his office as director,
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but by "irtue of his appointment by the board or the company « 
the charter or by-laws may provide." He held that the officer* 
were entitled to a quantum meruit for services rendered the com
pany during the time they held office.

The next Ontario case dealing with the matter is Birneq v. 
Toronto Milk Co. (1902), 5 O.L.R. 1. A company had been incor
porated; the plaintiff, at a meeting of (provisional) director-, had 
been by resolution appointed manager, at a stated salary, having 
been previously made a director. The company never went into 
operation, and the plaintiff never did anything from which the 
company received benefit. He sued and was allowed his claim 
by Lount, J.; this was reversed by a Divisional Court (Street and 
Britton, JJ.)

Street, J., at p. 6, expressly disapproves of Mr. Justice Hose» 
dictum as above set out, and says: “ In my opinion we should hold 
the section as requiring the sanction of the shareholders ns a con
dition precedent to the validity of every payment voted by 
directors to any one or more of themselves whether under the guise 
of fees for their attendance at board meetings or for the is rform- 
ance of any other services for the company. It is not conceivable 
that the Legislature intended to forbid the directors from voting
small sums to themselves for their attendance at lioard ......tings,
without obtaining the consent of the shareholders, ami at the 
same time to allow them to vote large sums to thcm-lvcs for 
doing other work, without reference at all to the shun--holders. 
The interpretation contended for by the plaintiff would in fart 
render the section nugatory, for nothing would lie easier than to 
evade it. I think the section . . . should be held wide enough to 
prevent a president and board of directors from voting to them
selves or to any one or more of themselves any rémunérai ion what
ever for any services rendered to the company without the author
ity of a general meeting of the shareholders.”

Britton, J., goes on another ground, but he expres-.s no dis
approval of the language quoted.

In that state of the law, I waa called on to decide Braudry v. 
Read, 10 O.W.R. 622. At a shareholders’ meeting, they voted to 
certain directors stated amounts of the stock of the company "for 
services rendered to the company pending and since it- incorpora
tion." I held that the existing Act, 7 Edw. VII. ch. 34, sec. 88,
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by implication gave the power to the board of directors to pass 
such hv-law (which, on the evidence, I held to be “ remuneration 
to the director» for services rendered to the company"—see p. 
6241: and the shareholders were deprived of power to pass it. 
There was no necessity in that case to consider how the law 
would stand in a case like the present.

Then came Benor v. Canadian Mailorder Co. (1907), 10 O.W.R. 
89!l, 1001. Benor became a director of the company, and was, by 
resolution of the board, elected managing director; the board also 
resolved that “the salary' of the managing director and the secre
tary-treasurer until the company is in operation be fixed at $150 
each per month." No confirmation was had at any general meet
ing. Hr did not sulwcribe for stock, but did art as director. I 
held that I was bound by Birneyv. Toronto Milk Co. to hold, and 
in conformity with my own inde|)cndcnt opinion did hold, that 
the plaintiff could not recover the salary of *150 per month.

Then came Mackenzie v. Maple Mountain MininyCo., 20 O.L.R. 
170. 615. A by-law was passed by the provisional directors that 
the president, vice-president, and directors should receive such 
remuneration for their services as might by resolution of the hoard 
be determined, and no further by-law or confirmation by the 
shareholders, other than the confirmation ot this general by-law, 
should Is1 necessary to provide for such remuneration. At a 
general meeting, this and other by-laws were confirmed by the 
shandiolders; at a subsequent meeting of the shareholders, a 
resolution that a salary of *100 a month should be paid to the 
president was carried; and at a meeting of the ilirectors held 
thereafter a motion to the same effeet was carried. The president 
sued for *100 a month. Mr. Justice (Tutc dismissed the action. 
On appal the King’s Bench Division, in a majority decision 
(Falconbri lgp, C.J., and Sutherland, J.—Britton, J., dissenting), 
sustaimsl the judgment at the trial. Britton, J. (p. 175), thought 
“that the statute was virtually complied with.” In the Court of 
Appeal, l tsler, J.A., held (p. 017) that the object of the section 
relating to payment of the directors or the president of the com
pany for their services was that the authority or approval of the 
shareholders should be obtained before that was done; it was not 
to depend on the authority of the directors alone; and (p. 018) 
that “in substance all that the Act requires has been done. The
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mind of the director» ha» been expressed: eo also ha» that of the 
shareholders, and exactly to the same purpose and with tin -ame 
result." Meredith, J.A., considered (p. 621) that “the pur|win:of 
the enactment is that those who govern the company shall not 
have it in their power to pay themselves for their services in such 
government without the shareholders' sanction," and held (p. ti20i 
that there had "been a literal as well as a substantial compliance 
with the terms of the enactment in question." Moss, ( J.O., 
G arrow and Maclaren, JJ.A., concurred without written opinion.

Re Queen City Plate (ilaêë Co. (1910), 1 O.W.N. 863, was a can
in which the president of the company claimed to retain a salary 
which hail been paid him, qud president—there hail been no by
law confirmed by general meeting; and Middleton, J., hi l l that 
the president was entitled neither to salary nor to comp motion 
as on a quantum meruit.

In Re Morlock and Cline Limited (1911), 23 O.L.Il. lii.1, a 
"dummy" director was employed by his company as a "rum- 
menial traveller.” On the winding-up his assignee was .Un
allowed a claim for salary as such commercial traveller. On 
appeal, 1 considered myself bound by Birney v. Toronto MillcCl. 
to hold that, in the alwence of a by-law of the directors confirmed 
by a general meeting, the claim could not be sustained.

The most recent rase is Re Matthew (luy Carriage no / .Into- 
mobile Co. 4 D.L R. 764,26 O.L.R. 377. F. M. Guy was a practical 
mechanic, and worked at manual lalxiur in the company's -hop. 
receiving a weekly wage of #15; others were in similar subordinate 
positions, having I wen hired by Matthew Guy (the original pro
prietor) la-fore the incorporation of the company and the taking 
over of the business. These were directors; and the Master in 
Ordinary ordered them to repay the amounts they had received 
from the company as their wages. This derision was reversed by 
Middleton, J., who considered that the statute must !«■ held to 
apply to every case in which a by-law is necessary for the payment 
and to cover the remuneration of all officers of the company who* 
appointments should properly be made by by-law, but not to 
cases in which the director lias acted as a mere workman or clerk, 
and has been remunerated at a rate not exceeding tbc real value of 
the services rendered at the ordinary market price.
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It «ill be seen that there is no decision binding upon us, hut 
the matter is in this Court at large; there are dicta of great weight, 
which must be treated with all respect.

I think that the object of the enactment is correctly expressed 
by Meredith, J.A. (now Chief Justice of the Common Pleas), in 
the Mackeruit case, 20 O.L.R. at p. 621, vis., “that those who 
govern the company shall not have it in their power to pay them
selves for their services in such government without the share
holders' sanction.”

There is no reason, however, why one »-ho happens to be a 
director should not serve the company in another capacity, as 
servant, clerk, bookkeeper, mechanic, etc., and receive reasonable 
twnuncration therefor. It is of course the duty of every director, 
a duty which he owes to his company and to the other shareholders, 
to see to it that he does not receive too great a remuneration for 
such services as he does render.

If the services are such that only a director can perform them, 
eg., attending board meetings or acting in other regards as a 
director, he can recover compensation, payment, for such services, 
only by complying with the statute; but, if he is employed in a 
eulnrdinnte capacity and at a reasonable figure, there is no 
necessity for a by-law confirmed at a general meeting.

There is nothing in the evidence which indicates, much less 
proves, that the salary agreed upon was excessive; the work done 
by Leonard was not done ns a director, but as a clerk or suit- 
ordinate; and I see no reason why he should not lie paid. This 
is 4 fortiori in view of the fact that the arrangement for services 
and payment was made by and between those who held sub
stantially all the stock, and were, in business parlance, if not in 
law, “the company.”

I would allow this appeal with costs, with a reference to the 
Master in Ordinary (unless the parties can agree on a reduction 
of 11011 in the amount), to proceed on the basis that Leonard is 
entitled to wages, 1200 a month, and expenses, for all the time 
until June, 1910—the Master in case of a reference will pass on 
the costs of the trial and of the reference. There should lie no 
costs of the trial.

In the other case, more facts require to be investigated, found, 
and considered; in the law we have the assistance of decisions in 
the English Courts, which we lack in the discussion altovc.
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Riddell, J.

The relations between Wharton and Leonard seem io have 
been harmonious until January, 1916—when a "spat" took place 
between them, of no great significance perhaps, in itself, but 
indicating that there would probably have to be a separation in 
the not very distant future. Wharton undoubtedly was not quite 
satisfied thereafter with Leonard, and his letters shewed it. About 
this time, or perhaps a little sooner, Leonard made up his mind 
to sell out his stock in the company—I cannot say that there was 
any connection between the two facts. Leonard says he was ill 
and wanted to buy a house for his wife in case of his death. He 
offered the stock to Wharton, but Wharton declined, suggesting 
that it should be offered to Mr. Senior, the solicitor. He also 
declined; and Leonard sold all but one share (which he retained to 
qualify upon) to Lamothe, for 12,500, secured by notes. The stock 
had in August, 1915, paid a dividend of 20 per cent. In March, 
1916, at a meeting of the board of directors, a salary of .<(>,000 
per annum was given to Wharton. Leonard, finding this out, 
wrote on the 13th June, 1916, with his resignation of the office of 
vice-president and asking a salary of 15,000 a year. The resigna
tion was accepted, and the matter of salary etc. left in the hands 
of the president, Wharton—it was by that time, I think, recognised 
that Leonard would soon leave the employ of the company. I 
think that Leonard had already formed a plan of a new enterprise 
in opposition to that of the company. Parmiter had been em
ployed as early as July, 1913; he, with Leonard, got out the 19H 
edition, and they seem to have developed, either in whole or in 
part, what there was of system in the oEce. Parmiter remained 
in the oEce, but rather early in 1916 he began talking about 
leaving, and suggesting that Miss McGregor, another employee, 
should (if and when he left) go out and work for him; but 1 cannot 
find that there was any definite intention on his part to join 
Leonard till some time in July—on the 16th June, he was at » 
directors’ meeting, and was elected secretary-treasurer without 
salary. The 30th June saw the termination of Leonard's con
nection with the company, and Parmiter made up his mind to 
join him at the end of July; however, when, early in July (ap
parently the 7th), he so informed Wharton, he was invited to go 
at once, which he did, joining Leonard on the 8th or 9th July.

They issued a circular to the customers of the company, that,
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“having resigned as vice-president and secretary-treasurer of the 
Canada Bonded, we will publish about September 1st the 
'Canadian Guide to Bonded Lawyers.’ This new collection ser
vice is the result of several years’ experience, and will contain a 
number of new and exclusive features," etc., etc.

They formed a joint stock company for this purpose, “the new 
company” as I have called it—and the new company has been 
issuing an opposition list, carrying on an opposition business in 
every way.

We must, I think, approach the consideration of this case bear
ing in mind that Leonard, in November, 1913, received $4,900 in 
fully paid-up shares of the common stock of the company, “in 
consideration of the transfer by Wharton and himself of the good
will and assets of Canada Bonded Attorney and Canada Legal 
Directory to the company" (see minute-book of date the 5th 
November, 1913, of both directors ami shareholders, and also the 
evidence), Parmi ter being then a director and continuing so to be 
till July, 1916.

The case of Trego v. Hunt, [1896] A.C. 7, decides that one who 
sells the goodwill of a business may indeed set up an opposition 
business, but he must not canvass the customers of the business 
he has sold—this would prevent Leonard from canvassing any 
customer of the former business sold to the company—Parmiter 
becoming associated with Leonard, any act of his in the premises 
would he for the benefit pro tanto of1 Leonard, and would be in 
substance the act of Leonard's agent; consequently, he cannot be 
permittee! to do what Leonard could not—nor may the new 
company, which is aware of all the circumstances of the case and 
cannot (under existing circumstances) be permitted to do what 
Leonard could not: Goldtoll v. Goldman, [1914] 2 Ch. 603.

But this by no means exhausts the case—there are many new 
customers since the sale to the company in 1913, and it is desired 
to restrain the defendants from canvassing them. This is not 
covered by Trego v. Hunt; the canvassing of such new customers 
is not a “derogation" from Leonard’s assignment of goodwill. 
(Farwell, J., in Curl Brothera Limited v. Webeter, [1914] 1 Ch. 
685, at p. 687, considers the rule against canvassing old customers 
“the old principle that a man cannot derogate from his own grant” 
—perhaps a still more familiar maxim may be invoked—“You
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cannot eat your cake and have it.’’) The question as to Leonard's 
right to canvass any customers of the old firm to which he belonged 
depends not on his status qud vendor but quA servant or agent. 
Of course, while he was for long a most important part of the 
company—in ordinary parlance—he was not the less the com
pany’s servant or agent in law—nor does his position as director 
and (or) vice-president help him: Measure» Brothers Limited v. 
Measures, [1910] 1 Ch. 336. It is clear law that an agent on leaving 
his employment has no right to use materials obtained by him in 
the course of his employment against the interests of his prenons 
employer. “Such a use is contrary to the relation whieli exists 
between principal and agent. It is contrary to the good faith of 
the employment, and good faith underlies the whole of the agent's 
obligations to his principal:” per Lindley, L.J., in Lamb v. Emm, 
[1893] 1 Ch. 218, at p. 226. “The principal has . . . such in 
interest in them as entitles him to restrain the agent from the 
use of them except for the purpose for which they were got:” it.

He may, however, make use of knowledge he may haw acquired 
(except in secret formulée etc., as in such cases as Amber Size and 
Chemical Co. Limited v. Mensel, [1913] 2 Ch. 239), or any skill, 
manual or intellectual—he “is perfectly entitled, when he starts 
as a rival in business to the plaintiff, to carry it on in the same way 
as his principal does. He has learnt to do it, and he is entitled to 
the benefit of that knowledge:’’ per Lindley, L.J., in Louis v. 
Smellie (1895), 73 L.T.R. 226, at p. 228. “If the defendant 
happens to remember that there is an agent whose address lie can 
find out from ordinary directories, he is at liberty to do it:” it. 
The Court will not enjoin him from using that which he can 
obtain "by an effort of memory” (S.C. at p. 226, per Kekewich 
J.,), aided by books of reference etc; the form of the injunction 
would be “from making use of any copies or extracts from the 
plaintiff’s books etc. or any memorandum made or obtained by 
the defendant when in the plaintiff's employ relating to any person 
named in the said books etc.” He may not canvass any customer 
whose name he has from material obtained or retained in fraud 
of his employer: S.C.; also Helmort v. Smith (1886), 35 t'li.D. 449; 
but I can find no authority for the proposition that he may not a- 
fair competition canvass those he may remember, even though he 
first met them when in the previous employ.
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I am satisfied, from an examination of the books and a careful 
perusal of the evidence, that the defendants or one of them had and 
used a copy of the plaintiffs' lists etc. They have or have had 
a good deal more in some shape of the plaintiffs’ material than 
they admit—probably all this is no longer in existence, but I tliink 
that it did at one time exist. It is needless to dilate on the almost 
insuperable difficulty of proving such matters; that is notorious. 

The judgment in appeal is in some respects too broad.
(2) And this Court doth further order and adjudge that 

the defendants do also, within the time aforesaid, deliver to 
the plaintiffs, or to whom they may appoint, all writings (in
cluding typewritings) in the possession of the defendants, or 
any or either of them, containing matter or information 
compiled from or obtained through the connection of the 
defendants Leonard and Parmiter or either of them with the 
plaintiff company.

This should be limited to “matter or information compiled 
from or obtained through ” written memoranda or other docu
ments obtained in connection with the business.

(3) And this Court doth further order and adjudge that 
the defendants do, within the time aforesaid, deliver to the 
plaintiffs, or to whom they may appoint, all contracts obtained 
by the defendants or any or either of them by personal can
vassing or circularising or otherwise approaching the sub
scribers to the plaintiff company’s publication known as 
“Canada Bonded Attorney," or lawyers or subscribers who 
had business connections with the plaintiffs, or were sub
scribers of the partnership or patrons of the business known 
as “Canada Bonded Attorney.’’

This is also too broad; such contracts as have been obtained 
by canvassing the customers of the business acquired by the com
pany in 1913, and by canvassing those whose names have been 
obtained from written memoranda improperly obtained, are all 
that can be claimed.

(5) And this Court doth further order and adjudge that 
the defendants George A. Parmiter and George F. Leonard be 
and they are hereby restrained from reducing to writing or 
utilising or communicating to others information used in con
nection with and relating to the business of the plaintiff com-
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pany, obtained by the said defendants Parmiter and Leonard 
by virtue of their employment by and connection with the 
plaintiff company.

This must be limited in the same way.
As to the claim for enticing servants, I do not find that any 

damage has ensued; the servants did not leave the plaintiff 
company.

The claim is made that the defendants induced customers of 
the company to break their contracts. However the law may lie 
in respect of others than agents etc. persuading persons to break 
their contracts—as to which see Flood v. Jackson, [1895] 2 (J.B. 21, 
especially at p. 37, Lyons v. Wilkins, [1896] 1 Ch. 811, at p. 816— 
it ia admitted that for an agent to do so would be a breach of the 
duty he owes his former employer.

It seems to me that this has been proved against the defendant».
(7) And this Court doth further order and adjudge that 

the defendants and each of them, their officers, servants, 
agents, and employees, be and they are hereby restrained 
from canvassing the plaintiff company’s subscribers and law
yers, and from enticing parties having contracts with the 
plaintiff company to break their said contracts.

This must be limited as to canvassing as hereinbefore stated— 
the remainder may stand.

(8) And this Court doth further order and adjudge that 
the defendants, and each of them, their officers, servants, 
agents, and employees, be and they are hereby restrained 
from enticing employees of the plaintiff company to break 
their contracts whether by leaving the plaintiff company’» 
service or by revealing information relating to the plaintif 
company’s business or otherwise.

This is wholly proper—there were attempts, however un
successful, to entice away servants, and an injunction is proper 
in such a case.

(9) And this Court doth further declare that the plaintiff» 
are entitled to recover damages from the defendant- in respect 
of the canvassing by the defendants and each or any of them, 
their officers, servants, agents, and employees, of all sub
scribers of the plaintiff company and lawyers having business 
relations with the plaintiff compimy, and for and in respect
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of the enticing of servante and employees of the plaintiff 
company and other persons to break their contracta with the 
plaintiff company, and doth adjudge the same accordingly.

As to canvassing this must be limited as above; damages for 
enticing must be eliminated. I doubt very much if the company 
will be able to prove damages of any moment, but it may take 
its chances (if so advised) of being able to prove something 
substantial.

I think it is plain that the book “Canadian Guide to Bonded 
Lawyers," in its present form, is in fraud of the company’s copy
right, and that an injunction should go, but not quite as in the 
judgment appealed from.

(1) This Court d8th order and adjudge that the defendants 
do, forthwith after service hereof, deliver up to the plaintiffs, 
or to whom they may appoint, all copies of the volume book 
and list of names known as “Canadian Guide to Bonded 
Lawyers," and all publications of the same and of the material 
contained therein in the possession, custody, power, or control 
of the defendants, or any of them, or of which they have 
power to obtain possession from subscribers thereto or from 
parties to whom the same have been delivered by the de
fendants.

“All publications . . . of the material contained therein” 
esnnot be restrained. Very much of this material may be, prob- 
ablv is, perfectly innocent and justifiable. I by no means think 
that all the material in the book came from the company’s publi
cations or material.

(6) And this Court doth further order and adjudge that 
the defendants and each of them, their servants, agents, and 
employees, be and they are hereby restrained from publishing 
the volume known as “ Canadian Guide to Bonded Lawyers ” 
in violation of the plaintiffs’ copyright in the publication 
known as "Canada Bonded Attorney."

This is too sweeping. The present edition of "Canadian 
Guide to Bonded Lawyers" is objectionable in that it contains 
matter taken from "Canada Bonded Attorney" or from lists or 
other papers improperly obtained or retained by Leonard or 
Pamiter: its further publication and the further use by the 
defendants of “Canada Bonded Attorney" and the said lists etc.
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must be restrained; but the defendants are not to be restrained 
from publishing new editions of “Canadian Guide to Bunded 
Lawyers” compiled from such sources as are open to them. The 
paragraph ought, therefore, to read somewhat as follows.

. from further printing, publishing, selling, delivering,or 
otherwise disposing of, the volume heretofore publia: led by them 
and known as ‘Canadian Guide to Bonded Lawyers,’ and from 
copying or pirating from any edition of the plaintiffs' publication 
known as ‘ Canada Bonded Attorney ’ and any part thereof and 
any copy thereof and extract therefrom and from copying from any 
part of the plaintiffs’ said volume copied or pirated as aforesaid 
and the copy and manuscript from which the same was printed 
and every copy thereof and extract therefrom in the preparation of 
or for the purpose of assisting in the preparation of any future 
edition of the defendants’ said volume.”

See Seton on Decrees, 7th ed., p. 653.
(4) And this Court doth further order and adjudge 

that the defendants, and each of them, their officers, servants, 
agents, and employees, be and they are hereby restrained 
from publishing the volume book and list of names known 
as “Canadian Guide to Bonded Lawyers,” and from publishing 
the matter therein contained, and from in any way utilising 
matter reduced to writing or printing, including typewriting, 
obtained by the defendants, or any or either of them, from the 
plaintiff company, or obtained by the defendants, or any or 
either of them, in connection with and in relation to the busi
ness of the plaintiff company, or information relating to the 
business of the plaintiff company obtained by the defendants 
Parmiter and Leonard while in the service of the plaintiff 
company.

This clause must be modified as already stated above—“the 
matter therein contained” is too broad; as is “in connection with 
or in relation to the business of the plaintiff company;’’ while 
much “information relating to the business of the plaintiff com
pany obtained by the defendants . . . while in the service of the 
plaintiff company,” they are wholly entitled to use: Louts Y. 
SmeUie, 73 L.T.R. 226, at p. 228.

(10) And this Court doth further declare that the plaintiffs 
are entitled to an account from the defendants of all moneys
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received by the defendants, or any or either of them, on all 
contracts made by them with subscribers to the volume known 
as “Canadian Guide to Bonded Lawyers," and of all moneys 
derived from business in connection with the said volume, 
and doth adjudge the same accordingly.

This must also be limited as indicated above.
(11) And this Court doth further order and adjudge that 

it be referred to the Master in Ordinary to take an account of 
the amount of the damages payable by the defendants to the 
plaintiffs, having regard to the declarations aforesaid.

This may stand; but I do not think that the plaintiff company 
will consider it worth the trouble and expense involved in taking 
this proposed reference.

The plaintiffs should have the costa of the trial; the appellants 
should have the costs of the motion to vary minutes (before the 
Chief Justice of the King's Bench) and the appeal therefrom; and, 
success king divided, I think there should be otherwise no costs 
of this appeal. Costs of the reference, if any, should be disposed 
of by the Master.

1 venture to hope that the two companies may find some way 
to compose their differences and either combine or work in opposi
tion without more than the usual friction between competing firms 
—the defendants have undoubtedly the right to make and publish 
a list, to become and remain active competitors for business, 
although this time I think they have strayed from the right path.

Perhaps, upon the settlement of the order, it will be found that 
the most convenient course is entirely to rewrite the formal judg
ment, having regard to the foregoing declarations as to its proper 
scope. . If that is found to be the desirable course, it may be 
followed. Whether it is followed or not, the order ought not to 
issue until it has been considered by me or by another member of 
this Court.

Ferguson, J.A., agreed with Riddell, J.

Rose, J. :—A perusal of the evidence does not satisfy me that 
the plaintiffs have proved either that Leonard, while in the plain
tiffs' employ, was guilty of misconduct disentitling him to salary, 
or that the defendants, in preparing their book or in canvassing 

24—42 o.i.H
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for subscribers or otherwise, used the plaintiffs’ Ixiolt or any list or 
other paper taken from the plaintiffs' office or procured by Ieonard 
or Parmiter while in the plaintiffs’ employ.

The charge that Leonard so misconducted himself that he for- 
feited his claim to salary really comes down to this, that, while he 
was in Western Canada in the first half of the year 191(1 as the 
plaintiff company’s representative, he endeavoured to divert busi
ness from the plaintiff company to himself or to himself and Par- 
miter or to the new company which he had then made up his mind 
to form. Substantially, the evidence in support of this charge is 
the evidence of one Parsons, a clerk in the office of a firm of 
solicitors practising in Lethbridge. Parsons says that on the 2nd 
or 3rd June Leonard, calling at the office of Parsons’ employers to 
procure a renewal of their contract with the plaintiffs, told liim 
that he (Leonard) and Parmiter were going to issue a new I «ok 
styled “The "Canadian Guide to Bonded Lawyers,” and solicited 
a subscription. I cannot credit this statement of Parsons; it 
seems to me to be displaced by his cross-examination, which shews 
that his memory is not to be relied upon, by the evidence of one of 
his employers, who contradicts several of his statements as to 
collateral matters, and by the evidence of the printers that the 
name ‘1 The Canadian Guide to Bonded Lawyers ' ’ was not the name 
first chosen for the defendants' book when it came to be printed 
later on. I think the fact is, as Leonard suggests, that what 
Parsons was really thinking of was the circular issued by the 
defendants after they commenced business, which circular he had 
forgotten about when he came to be examined as a witness in 
June, 1917. If Leonard was behaving in the way suggested, it is 
strange that there is no evidence of other instances.

No useful purpose would be served by my making an extended 
analysis of the evidence in support of the charge that the de
fendants, in preparing their book and in attempting to build up 
their business, made use of the plaintiffs’ printed book and written 
lists; it suffices to say that there is no direct evidence that either 
Leonard or Parmiter had such a book or list in his possession after 
he left the plaintiffs' service, except a copy of the Irook which 
Parmiter says he bought at a later time; that the clerks who 
assisted in the preparation of the defendants' book corroborate 
the statements of Leonard and Parmiter as to the method adopted,
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in no far as that method would be within the knowledge of the 
clerks; that, with the other sources of information available, there 
would be no great difficulty in compiling the defendants' book in 
the way in which Leonard and Parmiter say it was compiled; 
that most of the instances of so-called "common error" in the two 
books are explained; and that the points of similarity between 
the two books do not seem to me to be surprising, in view of the 
fact that Leonard was largely responsible for the preparation of 
each. Of course there are many things that seem to arouse sus
picion; but to my mind it is no more than suspicion, so that the 
case does not fall within the class of cases of which Exchange 
Telegraph Co. Limited v. Howard (1906), 22 Times L.R. 375, is an 
example, where one cannot “assign any reasonable possibility of 
the defendant having made exactly the same error,” etc., except 
that he was improperly using the plaintiff’s materials.

1 understood Mr. MacGregor to say that he had no objection 
to the injunction against enticing away the plaintiffs’ servants. It 
is therefore unnecessary to discuss the question whether that 
injunction was properly granted.

Except in so far as it is founded upon findings of fact adverse 
to the defendants in respect of the two matters above discussed, 
1 concur in Mr. Justice Riddell’s judgment, and in respect of those 
matters I concur in his statement of the law applicable to the 
facts that he finds to lie established; my finding of fact, however, 
would lead to the conclusion that the period for which Leonard is 
allowed his salary of $200 a month ought to include June, 1916, 
and that the injunction ought to be limited to enticing servants 
and to soliciting customers of the plaintiffs who were customers 
of the partnership whose business was transferred to the plaintiff 
company.

Lennox, J., agreed with Rose, J.

In the result, the appeal in the first action is dismissed, with a 
variation in the form of the judgment; costs as stated by 
RmnELL, J.

In the second action, the appeal is allowed with costs; but the 
defemhut Leonard is to be subjected to a deduction of $100 from 
La salary, if the parties agree upon that sum ; if they do not agree,
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there is to be a reference to the Master in Ordinary, who will dis. 
pose of the costs of the reference; no costs of the trial.

Counsel spoke to the minutes of the judgment in the second 
action, that against G. F. Leonard, before Riddell, J., in Chamber*.

April 10. Riddell, J. The parties not being able to agree 
on the judgment, I have consulted my colleagues and have gone 
over the matter again with care.

The judgment for the plaintiffs will be for 1100 only, without 
a reference. As to costs, the defendant will have the costs of the 
appeal, and the plaintiffs will have Division Court costs of their 
action, with a set-off of Supreme Court costs to the defendant, as 
referred to in Rule 649.

The defendant will have the costs, fixed at S15, of settling the 
judgment.

Judgment accordingly.
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LAMONTAGNE v. C. PARSONS A SON, Ltd. QUE.

Quebec Court of Review, Archibald, A.C.J., Martineau and Lane, JJ. c R
May 30, 1918.

1. Contracts (§ I—62)—Commercial traveller—Power to accept
order—Submission to principal.

In the absence of express authority a commercial traveller has no 
authority to accept an order on the merchant’s behalf; he mcrclv takes 
the order and submits it to his principal for acceptance or refusal

2. Contracts (§ IV E—365)—To deliver goods—Breach—Measure op
damages.

In an action for damages for breach of contract to deliver goods the 
measure of damage is the difference between the contract price and the 
price of similar goods in the open market at the time of the breach.

Appeal from a judgment of the Superior Court. Affirmed. Statement. 
The action is for $9911 The plaint ilï avers that on November 8,

1916, the plaintiff bought from the defendant, through hitters’ 
travelling clerk, 500 sides of harness leather at 47 cents per i>ound.
A few days after, the defendant notified the buyer that it was 
unable to deliver the goods; that it had only 170 sides of the leather 
required. The plaintiff was willing to accept them, but without 
prejudice to its claim for the balance of the order or foi damages.
The defendant having refused the delivery of the leather, and the 
price of the market having gone up, the plaintiff could not fulfill 
its orders and has suffered damages to the extent of the sum claimed.

Defendant repudiated the contract, alleging that its agent who 
took the order was without authority to bind the company defend
ant without having (insulted it. It says that the company gave 
notice to the plaintiff that it could not accept the order nor deliver 
the goods, although willing to deliver the 170 sides of leather 
which it, had ock. Therefore, it denies any responsibility for 
the plaint il l > >sses.

The Sujierior Court dismissed the action on the following 
grounds:—

Considering that the alleged sale of 500 sides of leather was made to 
plaintiff at Montreal, on November 8, 1916, by a traveller or salesman rep
resenting the defendant, upon a sample then and there submitted by him;

Considering that the plaintiff received notice from the defendant’s 
office, in Toronto, on November 10, 1916. that the said alleged sale was not 
authorized and the leather would not be delivered;

Considering that the damage to which a purchaser is entitled for non
delivery of goods is the difference between the contract price and the market 
price of similar goods in the open market at the date of the breach or failure 
to deliver, Wertheim v. Chicoutimi Pulp Co., [1011] A.C. 301, 80 L.J. P.C.
91; H illianis lirus. v. Agios Ltd, 73 L.J.K.B. 715; and Jamal v. Mooli a Dawood 
Sont A Co., 11916) 1 A.C. 175.

25—42 d.l.r.
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QUE- Considering thst the farther which plaintiff claims it purchased, None.
Q g her 8, 1916, was a cheap grade or quality of country tanned leather and that
J— the plaintiff has not proved that it made any purchase of a similar grade or

Lamon- quality of leather to take the place of the 500 sides which it claims tn hive
taone purchased from the defendant;

1 Parsons Considering that the burden of proof was upon the plaintiff to rstabliih 
'* Son, by legal evidence that the market price of leather of the grade anil quality
Limited. of that which it claims to have purchased from the defendant was higher than

the price stated in said contract on November 10, 1916, when the [ilainlil 
received notice that the leather would not be shipped and when the broirh 
occurred and the plaintiff has not made that proof;

Considering that as the plaintiff has not established its claim to damagri, 
it is unnecessary for the court to deal with the question as to the validity and 
binding effect of alleged contract;

Considering that the plaintiff has not proved the essential allegations of 
its declaration; doth dismiss the plaintiff’s action with costs.

Dorais it- Dorais, for plaintiff.
Jacobs, Hall, Couture & Fitch, for defendant.

AceUhdd, Archibald, A.C J. The contract of sale upon which I lie plain
tiff relies is written upon a small piece of paper evidently taken 
out of the orderbook of the defendant, which their traveller 
Phillips hail in his possession. It contains the usual instructions; 
the first line oh the left hand comer contains a blank for the 
number of the order, and on the right hand corner, the date 
November 8, 1916; the second line contains the name of the 
proposed purchaser; the third line has in printing on the left hand 
side "ship to," then the words “Montreal, P.Q.” I may say the 
whole paper is in pencil; the fourth line has the word “at " on the 
left hand side and “when” near the right hand side printed. 
Opposite the word “at” are the indications “f.o.b. Montreal"; 
opposite the word “when" there is no entry. The fifth line lias 
“how ship" printed on the left hand side and “salesman " ncarthe 
right hand side, but no entries in writing; the sbrth line has "terns. 
2% dis., 3 months, 1st. Dec.” then the rest of the document hai 
various lines evidently intended for description of various itemed 
goods and contains on the first of said lines, “500 sides harness" 
and on the next line below "18/20" (meaning 18 lbs. to -XI lbs. of 
weight on each side), and on the line below that “same as sample 
roll," then still in pencil “C. Parsons* Son, Ltd." Thisducument 
was made in duplicate, one of which, namely, that which is in the 
record, was left with the plaintiff, the other one was sent im
mediately to Toronto.

The defendant answered this order by a letter dated November 
9, 1916, as follows:—
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Mean. Lamontagne Ltd.,—
We are in receipt of your order No. 11967 through our Mr. Phillips 

(or 500 sides harness leather at 47 cents, 2% 90 days, December 1, but we 
regret we are unable to accept an order for this quantity. We can, however, 
accept your order for 170 sides at the above terms and price, and have this 
leather all ready for shipment. Kindly advise us by return mail if we shall 

| ehip same on. Awaiting your reply, and thanking you for your favour, we 
remain, C. Parsons & Son, Ltd.

On November 16, the plaintiff replied to the preceding letter, 
not mentioning the offer of the defendant to furnish the 170 sides, 
but claiming delivery of goods or an indemnity of 5 cents per 
pound which would be the profit that “we are making on the 
leather” and stating that unless their letter was complied with, 

I they would put it in the hands of their lawyer. On November 14, 
I the defendant replied to this letter, claiming that they had never 
I accepted the order, and alleging that if they had accepted it, 
I they would have made every effort to deliver it, but declining 
I responsibility, and at the end of the letter said:—

We presume, as you have not accepted the lot offered you, you do not 
I wish same and we have accordingly cancelled the offer.

After that, the correspondence was between the defendant and 
I the plaintiff’s lawyers and the 170 sides were mentioned, plaintiff 
I agreeing to receive same, reserving their right to sue for damages 
I for non-delivery of the balance.

The defendant did not comply with that proposal and the case 
I has proceeded.

The judgment is founded solely upon the point that the plaintiff 
I has misconceived the ground upon which damages can be claimed 
I for breach of an order to deliver goods in such a case. The plaintiff 
I says practically:—

I could have sold those goods and made a profit of 5c. a pound and by 
I your non-delivery of them, I lost that profit.

The defendant says:—
You should, when notified of what you call the breach of contract on 

I defendant's part, have gone immediately on the market and supplied yourself 
I with goods at the market price to fill your orders, if any you had, and the 
I quantum of damages is the difference between what the defendant agreed to 
I furnish them for and what you were obliged to pay.

There is no suggestion in the record that goods of the quality 
I and description of those alleged to have been sold by the defendant 
I to the plaintiff were not on the 10th November, 1916, to be had on 
I the market ; nor is there any proof that the plaintiff did go upon the 
I market to buy such goods nor is there any proof as to what he would
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have had to pay for them, on November 10, if he had attempted to 
buy them. Some 3 weeks later, the plaintiff did buy from the 
Idling Leather Co. 3,000 sides of harness leather at a price uf 
54 cents, but plaintiff himself admits that that leather wit.- not of 
the description of the leather which defendant offered to sell, this 
latter being country tanned and of a somewhat inferior quality. 
Joui>ert. the manager of plaintiff, examined as a witness lor 
plaintiff, states that the leather which they purchased from Idling’s 
was a somewhat superior quality to the leather which he claims to 
have purchased from the defendant, but he says that the difference 
in value would lie about 2 cents. On the other hand, defendant 
claims that the difference in value lietween the two leathers would 
be 10 cents a pound. There appears to be no other evidence u|xm 
this point in the case.

There is evidence in the case which I think satisfactorily shews 
that the price of leather was alxiut that time stiffening and that 
later it did rise. It is proved in this case that June previously, 
the leather in question might have been bought for 311 cent» a 
pound. The defendant in his evidence says that between Novem
ber 8 and November 15, that he is not aware that there was any 
rise in the price of leather, at any rate, in the price of leather such 
as was in question in this case.

The questions to lie determined are, first, was the judge right 
in holding that the true measure of damages is to lie found in the 
difference between the price of contract and the market price at the 
date of the breach. If this position was sound, the judgment must 
be confirmed, for neither had the plaintiff alleged or proved any 
fact which could authorize a judgment upon that basis

The second question would be whether the plaintiff lms proved 
that he suffered any lose by reason of the failure of the defendant 
to deliver the goods in question. Plaintiff does not shew by any 
evidence that he had sold the particular goods which he claims to 
have bought from the defendant to any customer and luring unable 
to deliver them lost the transaction. He does not shew I hat he was 
unable to fill any contract which he had taken for the sa le of leather 
with anybody.

He bought as above stated 3,000 sides of leather from the 
Laing leather Co. shortly after the refusal of the defendant to 
deliver the leather in question, and he bases his whole case upon the 
difference of price which he had to give for that leat her.
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There has not been entire unanimity in the decisions of our 
courts with regard to the true principle upon which damages are 
to be measured in such cases. I remember, something about 20 
years ago, deciding a case similar to the present one which con
cerned the delivery of firewood. In that case, the plaintiff claimed » 
to liave been able to sell the wood, if it had been delivered, at a 
certain figure, and he asked for damages, being the difference 
between the contract price with the vendor of the wood and the 
price at which he could have sold the wood. I rejected his action 
on the ground that he did not shew what was the market price of 
the wood at the time when it should have lieen delivered. Many 
other eases have come before the courts since that date in some of 
which this principle has lx»en adopted and upon others some other 
means of ascertaining the loss to which the party was entitled have 
been used. There is a case of Jamal v Moolla Dawood, Sons Co., 
85 L.J.P.C. 29, [1916] 1 A.C. 175. This case appears to have 
come from Lower Burma to the Privy Council; the holding in 
this case was as follows:—

In a contract for the sale of negotiable securities the measure of damages 
for breach for not accepting the shares is the difference between the con
tract price and the market price at the date of breach, with an obligation on 
the part of the vendor to diminish the damages by getting the best price he can 
at the date of breach.
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There is another Privy Council case which comes from the 
Province of Quebec, the parties arc Wcrtheim v. Chicoutimi Pulp 
Co., [1911J A.C. 301, 80 L.J.P.C. 91. The Chicoutimi Pulp Co. 
had sold to the plaintiff 3,000 tons of pulpw’ood at a certain 
price, which was deliverable from September 1, to November 1, 
1900. and was to be delivered f.o.b. Chicoutimi. The goods were 
not delivered until the month of June, 1901. The holding in the 
case was:—

In cases of breach of contract, in the assessment of damages, the party 
complaining should so far as it can be done by money be placed in the same 
position as he would have been if the contract had been performed.

Where the delivery of goods has been delayed, the proper damages are 
the difference between the full market price at the time and place at whith 
they ought to have reached the purchaser and the rate at which they were 
sold when they actually reached him, that is the loss actually sustained. 
Where a contract provided for the delivery of goods at a place where there 
was no market for them, damages for non-delivery should be calculated with 
reference to the market at which the purchaser, as the vendor knew, intended 
to sell them, with allowance for the cost of carriage.
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This was an appeal from a decision of the Court of King's 
Bench which reversed in part the judgment of the Supreme < ourt. 
The Privy Council modified the judgment of the Court of Appeal 
but not with regard to the measure of damages. In this case, it 
appeared that the goods had been resold by the purchaser, and at 
p. 92, Lord Atkinson refers to the matter in the following language:

Yet so rigid, it is insisted is this formula or rule, that the re-sales must be 
ignored as collateral and irrelevant matters; and damages be awarded for 
a loss which in reality has never been sustained.

(In that the learned judge referred to the fact that purchasers 
had re-sold at the rate of 65 shillings per ton, whereas they were 
claiming damages on a basis of value of goods which should 
have been delivered at 42s 6d. per ton, and the judge pointed out 
by the rigid application of rule the plaintiff would obtain damages 
which he never suffered.)

On p. 93, the judge states:—
It is the general intention of law that, in giving damages for breach of 

contract, the party complaining should, so far as it can be done by money, 
be placed in the same position as he would have been in if the contract had 
been performed. That is a ruling principle. It is a just principle. The 
rule which prescribes as a measure of damages the difference in market prices 
at the respective times above mentioned is merely designed to apply this 
principle . . . The market value is taken because it is presumed to be 
the true value of the goods to the purchaser. In the case of non-delivery, 
where the purchaser does not get the goods he purchased, it is assumed that 
these would he worth to him, if he had them, what they would fetch in the 
open market ... In such a case, the price at which the purchaser 
might in anticipation of delivery have re-sold the goods is properly treated, 
where no question of loss of profit arises, as an entirely irrelevant matter. The 
purchaser not having his goods should receive by way of damages enough to 
enable him to buy similar goods in the open market.

In my judgment, this Privy Council case is decisive of the 
measure of damages in the present case and as there is no satis
factory proof of the market price of goods similar to those which 
were bought from the defendant on November 10th, 1916, it 
would seem as if the judgment a quo would have to lie confirmed.

It is true that defendant claims that he could haw sold the 
goods if he had had them at an advance of 5 cents per pound and 
that might possibly be interpreted as an allegation that market 
price of those goods at the time was 5 cents greater than the price 
at which plaintiff bought from the defendant. But the word 
“market price” at which a retailer sells to his customer does not 
mean the same thing as the market price at which « lie retail



42 D1JL-] Dominion Law Reports. 371

merchant buys from the wholesale merchant. The market price 
in this latter case means the price at which the retailer can go into 
the market and buy from other wholesalers, that is. the market 
price for him is the price which he would be obliger! to pay to some 
other trader for similar goods.

There is absolutely no proof in the record as to the price at which 
the plaintiff in this case could have bought these goods. The 
difference between the price at which a retail merchant buys his 
goods and that at which he sells them, does not represent an 
accurate measure of the profit which the retail merchant makes.

There are the costs of sale and of delivery, the danger of 
insolvency of his purchaser, their share of the fixed expenses of the 
establishment, etc. It is the duty of a merchant who has bought 
goods and the vendor has declined to deliver, to go into the market 
and supply liimself with other goods for the purjxise of his trade, 
similar to those which he had bought, and his loss is the difference 
between the price he has to pay and the price for which he had 
contracted to buy. In the present instance, the only proof that the 
goods which the defendant agreed or is supposed to have agreed to 
sell to the plaintiff could not have been purchased from some 
other wholesale person for the same price as the defendant had 
offered them, is that the plaintiff had purchased leather from the 
Laing Leather Co. at 54 cents a pound. Plaintiff admits that this 
leather was worth 2 cents a pound more than the leather it was 
supposed to have bought from the defendant. Defendant swears 
that the difference in value of the two leathers would reach 10 
cents a pound.

The burden of proof was on the plaintiff. I think it can scarcely 
be said that he had discharged that burden.

Then comes the other question, was there ever a complete sale 
between the plaintiff and the defendant?

No proof is made that Phillips, who represented the defendant, 
had any other authority than an ordinary commercial traveller, 
except perhaps that he wrote the words “C. Parsons A Son, Ltd.” 
on the bottom of the order. There are no words indicating an 
intention by Phillips to accept the orders for his employers.

The employers on receipt of the order, immediately wrote 
refusing to accept, on the ground that they had not at the moment 
the leather in stock.
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Joubert admits that their commercial travellers have no 
authority to accept any order on their behalf, but he states that 
that is distinctly stated on the order form.

I believe it to be in accordance with the almost universal 
practice of merchants that a commercial traveller takes an order 
and submits it to its principals for acceptance or refusal.

There is always the question of amount of goods in stock which 
the vendor may have. It may often happen that stock which 
existed when the traveller started on his round may have lioen sold 
later. There is also the question of standing of the merchant giving 
the order.

I believe that there is no authority for the statement that a 
commercial traveller has authority to bind liis firm to accept an 
order for goods, unless some special authority is shewn.

Were it not for the writing in pencil upon the order of the name 
of the firm of Parsons4 Son, Ltd., I think there would lie absolutely 
no question that this contract was ever completed.

Does the writing in this instance of l'nrsons upon the order, 
constitute an acceptance by the defendant even supposing I’liillips 
had authority to accept for them?

It is the only place on the order where the word Parsons ap]ears. 
It is consistent with all the facts that the intention may lia'e l»en 
simply to indicate the persons to whom it was given. Parsons 
swears that Phillips had no authority to bind the firm or to accept 
an order for the firm.

I am of opinion that there never was a complete contract of 
purchase and sale in this case.

I say then first that the ground of damages which the plaintiff 
lias set up in his declaration is not the true measure of ilamagcs; 
in the second place, that there has been no proof that the plaintiff 
hassufferedanydamagesatallinnsniuchasitis not proved flat a: 
the time when the defendant notified the plaintiff by letter that he 
rejected the order, the plaintiff could not have bought the same 
goods from some other person; and, third, that there is no proof 
that any complete contract was made by the plaintiff and the 
defendant for the delivery of the goods in question. 1 am to 
confirm. Appeal dimmed.
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THE KING v. BRENTON.

Exchequer Court of Canada, CatseU, /. June 4, 1918.

Expropriation (| III—135)—Water lots—Valuation—Riparian rights 
—Damages—Lobs op access—Right op way.

The Crown having expropriated some water lots in the outskirts of 
Halifax, N.8., for the purjjoses of Halifax Ocean Terminals, it sought by 
an information to have determined the amount of compensation.

Held, that in the absence of any sales of similar property in the neigh
bourhood from which the value of the property coula be ascertained, a 
valuation of seven and a half cents |>er square foot was a fair basis of 
compensation, adding thereto a 10% allowance for the compulsory taking: 
that the owners were also entitled to damages for the depreciation of 
property not expropriated, occasioned by the loss of access to the water
front for boating and bathing purposes, and of a right-of-way they enjoyed 
over a railway, as a result of the expropriation.

Information for the vesting of land and compensation there
for in an expropriation by the Crown.

J. A. McDonald, K.C., and T. S. Rogers, K.C., for plaintiff; 
L. A. Lovett, K.C., and E. King, for defendants.

Casskls, J.:—This is a proceeding on behalf of His Majesty on 
the information of the Attorney-General of Canada against 
Robert A. Brent on, Minnie E. Brenton, and Edwin D. King, to 
have it declared that certain lands expropriated for the purposes 
of the Halifax Ocean Terminals lie declared vested in His Majesty 
and that the compensation payable therefor be ascertained by 
this court.

The defendant, Edwin D. King, was made a defendant, as 
mortgagee holding a mortgage against a portion of the lands. 
This mortgage has been paid off, according to the statement of 
counsel, and he is no further interested in the present action.

The case came on for trial before me at Halifax on September 
27, 1916, and subsequent days.

Counsel undertook to file a memorandum in reference to the 
title, and certain other material, and it is only lately that I received 
a memorandum signed by both counsel agreeing upon certain facts 
of importance in connection with the decision of one branch of 
the case. I shall have to refer to this later on.

The properties in question are situated in the village of Rock
ingham, about 4 miles from the post office in Halifax. There is 
not much difference of opinion as to the values of the particular 
properties expropriated.

The property of Robert A. Brenton, the husband, contains 
19,634 sq. ft., and situate upon his property is a small bungalow.
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Ex. No. 3, filed in the action, shows the properties. The ( 'rown 
have offered for this particular property the sum of $1,410, viz., 
at the rate of 5 cents a sq. ft. The defendant, Robert A. Brenton, 
claims the sum of lx/i cents a sq. ft., the difference in dollars ami 
cents being comparatively small.

The property owned by Mrs. Brenton comprises an area of 
10,527 sq. ft. On this property is situate a house and sheds. In 
the same way the valuation placed upon the land by the owner is 
lYl cents a sq. ft., the Crown's offer tieing 5 cents a sq. ft.

It is difficult to arrive at an accurate valuation, on account of 
the absence of sales of this particular class of property in the 
neighltourhood.

The properties lioth of Robert A. Brenton, and of Mrs. Brenton 
extended to high water mark. In front of the property of Mrs. 
Robert A. Brenton is a water lot granted subsequent to Confedera
tion. The question of the validity of the title to this water lot 
has not arisen in this case. The Crown in the information filed 
have not claimed the water lot; and, as stated by Mr. Lovett at 
the opening of the case, there is no claim made in this case to the 
water lot, the claim being based upon the riparian rights.

There is some confusion as to the number of square foot in 
these particular properties, but not of any material moment. The 
figures which I have given are the figures stated in the information 
and are the figures shewn by the plan.

I will deal first with the question of the value of the lands 
expropriated before proceeding to deal with the legal question, 
namely, the question of the damage which Mrs. Brenton claims 
by reason of the depreciation of certain lands to the west of the 
railway right-of-way.

Mr. Clarke, who acted for the Government in making the 
valuation, concedes that the value of five cents per square foot 
placed by him upon the lands in question, is merely an arbitrary 
figure arrived at without the advantage of any sales in the neigh
bourhood to guide him in regard to the matter. He does, how
ever, admit that the lands in question are of greater value than 
the lands which were valued by him in the Maxwell case, 17 Can. 
Ex. 97, 40 D.L.R. 715, in which I had occasion to give judgment. 
In that case he had placed a valuation upon the land of five cents 
a square foot.
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James E. Roy is a gentleman whose evidence impressed me as 
being very fair, and he is a man with good knowledge of the values 
of suburban properties. Mr. Clarke, referring to Mr. Roy, states 
as follows:—

Mr. Roy has » good knowledge of suburban properties. He has a lot 
of money in suburban properties. Q. You would call him competent to 
judge, provided be gives his evidence in a fair way?—A. Yes.

I may state that I think Mr. Roy unquestionably gave his 
evidence in a fair way, and I accept his staten.ent as to values. 
1 think in fairness to Mr. Clarke, I should state, that his evidence 
was also given with a desire to be fair, but I do not think he is as 
competent to judge as Mr. Roy in regard to this particular class 
of property. The difference in question between these two gentle
men was comparatively trifling.

Roliert A. Brenton gave his evidence. He valued the 19,036 
eq. ft. at 7H cents per sq. ft.; and the bungalow at $250, making 
in all the sum of $1,722.55—and with this valuation Mr. Roy 
concurs —and 1 find that for this property the proper sum to be 
allowed to Mr. Brenton would tie the sum of $1,722.55, to which 
should be added 10%.

In regard to Mrs. Brenton's property expropriated, containing 
10,527 sq. ft., at 7)^ cents per sq. ft., the value would be $789.52. 
On this property is a house and outbuilding which Roliert A. 
Brenton values, for the house $1,200 and for the outbuilding $50. 
Mr. Roy valued the dwelling on this property at $1,000, and the 
outbuilding at $50, which amounts to $1,050. This amount being 
added to the sum of $789.52 would make a total of $1,839.52, 
which, 1 think, would be the fair value to be allowed to her, and in 
addition she should be allowed ten per cent.

This disposes of the question of values of the properties of 
Robert A. Brenton and of Mrs. Brenton actually expropriated.

The defendants by their defence have claimed the sum of 
•8.500. This sum of $8,500 includes both the sum claimed by 
the husband, and the sum claimed by the wife. I do not know 
whether or not they propose to treat their moneys which are 
allowed as joint property or not. In the settlement of the judg
ment this matter can be adjusted.

A further claim is made on behalf of Mrs. Brenton, which 
involves more of a legal question than a question of values. As I
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will point out, there is practically but little difference of opinion 
on the question of value.

It would appear that in the year 1854, what was then called 
the Nova Scotia Railway was constructed. This railway subse
quently became a part of the Intercolonial Railway, ami it was 
with a view of widening the right-of-wa> for the purpose of creat
ing shunting yards that the properties of the Brentons have lieen 
expropriated.

In 1854, Mrs. Brenton, or her predecessors in title, owned a 
piece of land situate on the west side of the old Nova Scotia Rail
way as then constructed. They ttlso owned the land on the 
western side of the main highway from Halifax to Bedford, a 
highway which has been in existence from time immemorial.

It would appear that when the Nova Scotia Railway expro
priated the land for their right-of-way, they gave to the owners a 
right-of-way extending across the railway tracks. This right-of- 
way was used to enable the owners of the land to reach a wharf 
which had been constructed on the water-front in connection with
the property of Mrs. Brenton expropriated by the Crown, and the 
other proiierties now owned by her. Owing to the lapn* of time 
it has been difficult to procure accurate evidence. Mr. Davidson, 
who was called, shews that at all events for nearly 50 years there 
was the right-of-way across the railway. Apparently this right- 
of-way was guarded by gates and was planked during the summer 
months, and that the wharf was used for the purpose of shipping 
lumber and lime from the properties on the other side of the track. 
There is no contest practically in regard to this point. Mr. Rogers, 
K.C., who was acting for the Crown, and who has spent a con
siderable amount of time in considering the facts, puts it in this 
way at the trial :—

I say the right-of-way is from the public way down to the shore. It is 
separate. It is a question whether any damages could be recovered, but if 
so, it should be very inconsiderable.

His Lordship—Those lands on the west side are connected with the 
right-of-way.

Mr. Rogers—Yea, Mr. Brenton, when he bought the whole of the land, 
in that connection bought the right-of-way which extended from the east 
side of the public road across down to the railway and thence aero» the 
railway.

His Lordship—I asked the question whether the right-of-way was limited 
to those lots on the water side of the highway down to and across the railway, 
or as well to the lots on the west side of the road.
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Mr. Rogers—It was purchased all at the same time.
His Lordship—I asked Mr. Lovett whether it was not a right-of-way 

which was confined to the lots on the other side of the highway.
Mr. Rogers—The lots are described in three different parcels.
Mr. Lovett—And the right-of-way is attached to all of them, each one 

of them having a right-of-way to the shore.
Mr. Rogers—I am expressing some doubt as to whether the legal situation 

was not somewhat different. Supposing that on that lot where Brent on lived 
there was held to lie a right-of-way, a right to go through someone else’s 
land to the shore; that was this case: undoubtedly that man would be entitled 
to recover damages; but there were three lots, and the deed says, “Together 
with a right-of-way from the east side of the road to the shore,” as a separate 
parcel or easement. The owner of the land, while he owned all those three 
lots, of course, could use all that right-of-way. He bought it and could 
use it, but the question is, is that in a commercial or business sense so pertinent 
to this land up here that it is anything more than a nominal value to the land 
down there?

The lots referred to include lots both on the west side of the 
right-of-way taken by the Nova Scotia Railway and bounded on 
the west by the highway, as also the lots held and owned by the 
same owner on the west side of the main highway.

An agreement was ' filed describing the title, signed by the 
solicitor for the plaintiff and by the solicitor for the defendant, in 
the words following:—

1. The whole of the property of Mrs. Brenton, consisting of the lot be
tween the railway right-of-way and the shore of Bedford Basin (the expro
priated area), the lot between the railway right-of-way and the main road 
and the lot on the west of the main road, together with the adjoining lands 
on both sides, and together with the railway right-of-way before same was 
expropriated, was held as one undivided property by Thomas Davison, who 
procured title thereto by deeds dated 1838 and 1839, recorded in book 66, 
p. 50, and book 67, p. 500.

2. In June, 1854, the plans of the Nova Scotia Railway were filed in 
connection with the expropriation of the right-of-way.

3. In August, 1854, Thomas Davison conveyed the whole block of land 
to John Davison by deed recorded in book 107, p. 581. The description of 
the lands so conveyed makes no reference to the railway right-of-way.

4. In 1869, John Davison conveyed the lot of land between the shore 
and the railway right-of-way (the expropriated area), the lot of land between 
the railway and the main post road, and the lot of land west of the main post 
road, together with a right-of-way over the road from the main post road 
to the shore to George Roome by deed recorded in book 161, p. 644. The 
description in said deed is as follows:—

All those three lots and parcels of land situate on the western side of 
Bedford Basin, in the County of Halifax, immediately joining the south side 
of the property of Ephraim E. Burgess, and particularly described as follows: 
namely, lot number one, beginning at the western shore of Bedford Basin, 
at a post on the south line of Ephraim E. Burgess’ property; thence to run
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westerly on said southern line or south 76 degrees west to the Provincial 
Railroad; thence southerly by the side of the railroad 2 chains and so links 
to a post ; thence north 81 degrees and 45 minutes east to the shore of llcdford 
Basin at high water mark; thence northerly by the various course of said 
shore to the post at the place of beginning. Second lot, above railv av, east 
side of Bedford Basin. Third lot, on west side of road; together with a right 
of-way for the said George Roome, his heirs and assigns, his and their servants, 
tenants and agents, at all hours of the day and night, with cattle, carts and 
all kinds of vehicles, in, over and upon the road or passage now located at 
the north end of the said John Davison’s house, and leading from t he main 
post road to the wharf, situate on lot number one hereinbefore described, 
said road or passage to be of sufficient width for conveniently using tin- 
same for carting and trucking thereon.

5. The said George Roome was the predecessor in title of Mrs. Minnie 
E. Brenton, the present owner of the three lots, and said lots have always 
been held and owned by one owner from the time same wrere conveyed as one 
property to the said George Roome.

6. The evidence of Christopher Davison on the record shews that the 
right-of-way, or road, from the main post road to the sea shore on lot expro
priated existed and was used in connection with this property owned by one 
person, that the said roadway continued to exist and be used in connection 
with said property down to the time of expropriation, the only difference being 
that gates were erected on each side of the railway right-of-way and in winter 
time the planks which were put between the rails in the summer months to 
prevent derailment were removed and replaced by the railway in the spring. 
The gates were maintained by the railway. Davison’s recollection does not 
go back of 1865.

7. There is no written record that can be found with reference to the old 
Nova Scotia Railway proceedings after the filing of the plan referred to in 
par. 2 hereof.

Dated at Halifax, N.S., November 8th, 1917.

It appears there are no records obtainable in regard to the 
proceedings at the time the Nova Scotia Railway expropriated the 
lands, and all that we have is that in point of fact a right-of-way 
was given by the railway and was continuously used in tin- manner 
indicated. I desired to have evidence as to the dates of the 
erection of the houses on the lands on the west side of the high
way, but have been lately informed by counsel that no such 
evidence can be procured.

I am of opinion that these properties Ix-ing held by the same 
owner, that the right-of-way over the railway and tin tight to 
reach the water-front was a valuable asset, and that the expropria
tion of the property of Mrs. Brenton, taking away all access by 
this right-of-way to the waters of Bedford Basin, was a very serious 
injury to the property not expropriated, situate between the 
right-of-way and the main highway, also to the properties to the
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west of the highway. The locality in question was intended as a 
summer resort for the citizens of Halifax, and in later years also 
became a winter resort. The right of access to the water-front 
for boating purposes and bathing purposes, etc., is a valuable 
right. R. A. Rrenton places the depreciation upon these properties 
at 25 per cent. Roy corroborates this claim. Clarke, in his 
valuation, paid no regard to the question of the depreciation in 
value of these properties. He admits, however, that the cutting 
off of the access to the water depreciates the rest of the property. 
He thinks the property has depreciated from 10 to 15%, if access 
to the water is cut off. He is referring in his answer to the property 
situate between the highway and the right-of-way. He states, 
however, the same in regard to the lands on the wrest side of the 
highway, which, he thinks, would also be depreciated from 10 to 
15%, but, as he states, it is only a guess. He agrees with Rrenton 
and Roy that a fair value for the land on the west side of the high
way, as also the land on the east side of the highway, extending to 
the right-of-way of the old Nova Scotia Railway, would lx* about 
10 cents per square foot. He is unable to speak as to the valve of 
the houses situate upon these tw o properties not expropriated, and 
I think the values placed upon them by Mr. Rrenton, and cor
roborated by Mr. Roy, should be accepted.

I accept Mr. Roy’s statement, and I would allow for the 
depreciation to these other properties 25%, amounting to $4,130. 
This would allow the defendants for the lands taken, the property 
of Rrenton, the sum of $1,722.58, the property of Mrs. Rrenton, 
$1,839.52, and for the depreciation of Mrs. Rrenton’s other lots 
the sum of 84,130, making in all the sum of $7,692.10.

The parties are entitled, I think, to 10% on the sums of 
$1,722.58 and $1,839.52, but not upon the damages occasioned by 
the depreciation of the properties not expropriated.

I think that if the defendants are allowed the sum of $8,100 
they will lx* fairly compensated for the value of the lands taken, 
and all the damage which they have sustained, including all claims 
for compulsory taking and damage to the balance of the farm.

The defendants are entitled to interest and the costs of the 
action.

If I have fallen into any inaccuracies as to measurements, 
counsel will kindly communicate with the registrar.

Judgment accordingly.
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SASK. WATSON v. GUILLAUME.
cTÂ. Saskatchewan Court of Appeal, Haultain, C.J.S., Ncwlands and Lamout, JJ A 

July IS, 1918.

Animals (§ 1—26)—Open Wells Act—Non-compliance with—Animals
LAWFULLY AT LARGE—INJURY TO—DAMAGES.

One who has not complied with the provisions of s. 3 of the Open Wells 
Act (R.S.S. 1909, c. 124), providing that, “no person shall have or store 
on his premises or on any premises occupied by him any kind of t hrvshed 
grain accessible to stock of any other person which may come or stray 
upon such premises, ” must make good the damage to the owner < if animals 
which are lawfully at large under the Stray Animals Act, and stray onto 
his premises and are killed by eating grain improperly left accessible to 
them.

Statement. Appeal by defendant from a judgment awarding damages to 

plaintiff for horses killed. Affirmed.
W. A. Bey nor,, for appellant ; J. F. Hare, for respondent.

HaulUun, C.J. Haultain, C.J.:—In this ease the plaintiff and defendant are 

farmers living on adjoining sections of land, or rather, on sections 

of land separated by a road allowance. Some horses of the plain

tiff wei from the plaintiff’s property on to the road allowance 

and thence on to the defendant’s land. All the land in question 

was unfenced. On the defendant ’s land, there was a quantity of 

threshed wheat, which was accessible to stock which might come 

or stray upon the premises and was not kept inclosed by a lawful 

fence. The trial judge has found on the evidence that 3 of the 

plaintiff’s horses ate some of the wheat in question and, as a result, 

that one died and the other two were injured. This finding, I 

think, must be accepted, although the evidence with regard to the 

two horses which were injured is not, in my opinion, too clear.

On the trial of the action the District Court Judge found in 

favour of the plaintiff, and awarded him damages to t lie amount 

of $300. The defendant now appeals, and contends that, if the 

horses were injured or killed by eating the grain, the plaintiff, 

being a trespasser, is not entitled to damages.
This question involves a consideration of an Act resecting 

Open Wells and other Things Dangerous to Stock. C. 121 of K.S.S. 
(1909) and the Stray Animals Act, c. 32 of the statutes of 1915.
Ss. 3, 4 and 5 of the first mentioned Act arc as follows:

3. No person shall have or store on his premises or on any premisei 
occupied by him any kind of threshed grain accessible to stock of any other 
person which may come or stay upon such premises.

4. No proceeding to recover any penalty for violation of any of the 
provisions of this Act shall be taken except at the instance of a person who# 
stock has been killed or injured or whose stock is liable to be killed or injured 
by reason of the non-observance of such provisions and in any such proceeding 1
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it shall be a sufficient defence thereto if it be shewn that such well, excavation 
or grain was kept inclosed by a lawful fence as defined by the Fence Act.

5. Any person violating any of the provisions of this Act shall, in addition 
to any civil liability, if any, Ire guilty of an offence and shall be liable upon 
summary conviction to a penalty not exceeding |25 and costs.

The Stray Animals Act enacts, in s. 4, that:—
Subject to the provisions of this Act it shall be lawful to allow animals to 

run at large in Saskatchewan, 

but that:—
(2) Nothing in this Act contained shall derogate from, destroy, or in any 

wise affect the rights or remedies which a proprietor or other person has, or 
but for this Act would have, at common law or otherwise, for the recovery of 
damap's for trespass committed on, or injury done to, his projx*rty by any 
animal whether lawfully running at large or not.

“Hunning at large” is defined as meaning:—
Not being under control of the owner either by being securely tethered 

or in direct and continuous charge of a herder or confined within any building 
or other enclosure or a fence whether the same be lawful or not.

The provisions of s. 4 of the Stray Animals Act make it clear, 

in my opinion, that the legislature contemplated that animals 

running at large would stray on to property other than that of 

their owner, and permits them to do so subject to payment by the 

owner of damages for trespass on or injury to the property of the 

owner of t he land. This opinion is strengt hened by a consideration 

of the provisions of the prescrit>cd by-law, and the further and 

special power of extending the open season given to the municipal 
council by s. 7 of the Act. The distinction allowed to be made 

between animals of residents and non-residents by clause 5 of 

the by-law is very significant.

Under the common law it may be broadly stated that a person 

who keeps a dangerous thing on his land is not liable for damages 

caused to cattle straying on his land without his permission.

The case of Jordin v. Crump, 8 M. & W. 782, 151 E.R. 1256, 
is held by Collins, J., in Pouting v. Noakes, [1894] 2 Q.B. 281, at 

289. as decisive on the point. See also Deane v. Clayton, 7 Taunt. 
489.129 E.R. 196.

In Jordin v. Crump, emphasis is laid on the fact that the setting 
of dog-spears, the dangerous thing, was a lawful act, and in Pouting 
v. Noakes, that the yew tree near the fence, the dangerous thing 
in that ease, was a lawful and usual thing.

In Tillett v. Ward (1882), 10 Q.B.D. 17, at 20, Lord Coleridge, 
CJ., says:—
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We find it established as an exception upon the general law of trespass, 
that where cattle trespass upon unfenced land immediately adjoining a high
way, the owner of the land must bear the loss. This is shewn by the judg
ment of Bramwell, B., in Goodwyn v. Chet'dey (1859), 4 H. & N. 631.

In the same case (Tillett v. Ward) Stephens, J., in effect, states 
that when cattle are lawfully upon a highway and stray from 
there on to unfenced land adjoining the highway, the owner of the 
cattle is not responsible, without negligence, for any injury they 
may do.

In (looduyn v. Cheveley, supra, it is decided that if cattle law
fully upon a highway stray from thence on to unfenced land 
adjoining the highway, the owner of the land has no right to 
distrain unless the cattle are not removed within a reasonable 
time after notice.

Blackburn, J., in Fletcher v. Hylands, L.R. 1 Exch. 265, at 286, 
observes that:—

Those who go on the highway or have their property adjacent to it may 
well be held to do so subject to their taking upon themselves the risk of injury 
from that inevitable danger.

In the present case, the horses in question were under the 
general law of the province lawfully on the highway. The land 
of the defendant adjoining the highway was not fenced, and the 
grain on the premises being accessible to stray animals was not 
a lawful thing. It was the duty of the defendant, by fencing or 
otherwise, to make this grain inaccessible to stock which might 
come or stray upon the premises. The plaintiff is one of the 
class for whose benefit an Act respecting Open Wells and other 
Things Dangerous to Stock was enacted.

In Baldrey v. Fenton, 20 D.L.R. 677, 7 S.L.R. 203, it was held 
that the Act respecting Open Wells imposes upon the owners of 
land a duty in respect of trespassing animals wdiich prior to the 
passing of the Act they were not required to observe, and that, 
if they did not observe that duty, they would be liable for injury 
resulting to animals for their negligence in that respect Most of 
the observations in that case with regard to the negligence of the 
plaintiff in permitting his animals to run at large, in breach of 
a by-law prohibiting animals from running at large, do not apply 
to the present case.

The case of Kruse v. Romanowski, 3 S.L.R. 274, was decided 
on the common law principle first stated above. Since that case
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was decided, the statute permitting animals to run at large in 
Saskatchewan has been enacted.

An Allierta case, McLean v. Rudd, 1 A.L.R. 505, was derided 
on different facts and a different state of the statutory law to 
those existing here. In that case, a strong opinion was expressed 
by the court that the owner of unenclosed or insufficiently enclosed 
land would be liable for damages resulting to estrays by reason 
of a dangerous trap (e.g., an unenclosed well) on his property. 
On this point see Townsend v. Walhen (1808), 9 East 277, 103 
E.R. 579.

I am of opinion, therefore, that the common law rule with 
regard to animals has been modified by the legislation above 
referred to, and, in any event, the facts of this case bring it within 
the reason of the decisions in O'ooduyn v. Cheveley, 4 H. & N. 031, 
and Tilled v. Ward, 10 Q.B.D. 17, cited above.

I would therefore dismiss the appeal with costs.
Newlands, J.A., concurred.
Lamont, J.A.:—I concur in the conclusion reached by the 

Chief Justice, whose judgment I have had an opportunity of 
perusing.

The one ground upon which we are asked to reverse the judg
ment given is, that, notwithstanding the provisions of the Stray 
Animals Act making it lawful for an animal to run at large, an 
animal running at large was still a trespasser if it left the highway 
and entered upon the land of the defendant, and, to such animal, 
the defendant owed only such duty as at common law he would 
owe to a trespasser.

1 find it difficult to understand how an animal which under the 
law is entitled to run at large can properly lie designated a tres
passer when he strays from the highway on to unfenced land at 
the side thereof; for the right to run at large is not, in my opinion, 
confined to lining at large on the public highway. The legislature, 
however, in the very section wliieh makes it lawful for an animal 
to be at large, has provided that the owner of unfenced land may 
tecover damages for “trespass committed or injury done to his 
property by any animal whether lawfully running at large or not.”

I (Stray Animals Act, s. 4 (2)). This language would seem to 
indicate tlrnt an animal lawfully at large, as well as one not law
fully at large, may stilhbe a trespasser. Whether or not that is
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so, it is not, in my opinion, necessary to decide in this appeal. 
Even assuming such animal to be a trespasser, the appellant must 
still fail by reason of the fact that in this province an owner of 
land does owe to an animal straying upon his land a duty which 
at common law he does not owe to a trespasser. That dut y is set 
out in s. 3 of the Act respecting Open Wells and other Tilings 
Dangerous to Stock, which provides that:—

No person shall have in store on his premises or on any premises occu
pied by him any kind of threshed grain accessible to stock of any other person 
which may come or stray upon such premises.

See Baldrey v. Fenton, 20 D.L.ll. 677.
The obligation imposed by this section the defendant did not 

observe. As a result of his failure to observe it, the plaintiff's 
horses ate a quantity of wheat to their injury. The damage they 
thus sustained was due solely to the failure of the defendant to 
comply with the requirements of the section; he must therefore 
make good the loss.

The appeal should, in my opinion, be dismissed with costs.
Appeal dimmed.

BOYER ▼. THE KING.

Exchequer Court of Canada, Audette, J. April t7, 1918.

Negligence (§ I—49)—Canal—Open bridge—Automobile -Recklbs 
driving.

The suppliant, in the course of a joy-ride, driving an automobile with
out a chauffeur’s license, attempted to cross a Government canal bridge 
when the bridge was being opened and the gates down, after being sig
nalled to that effect by the bridge-master, resulting in the machine and 
its occupants plunging into the canal.

Held, under the circumstances and evidence, the suppliant haa made 
out no case against the Crown, and that the accident was brought 
about by his own negligence.

Petition of right to recover damages for alleged negligence of 
officers and servants of the Crown.

L. Camirarul, and J. A. Thouin, for suppliant ; J. A. Suttim, 
for respondent.

Audette, J.:—The suppliant brought his petition of right to 
recover the sum of $1,525, for alleged damages resulting from an 
accident which happened while he was driving an automobile, 
without the license of a chauffeur, in the course of a joy-ride and 
in the attempt to cross over the Wellington bridge', over the 
Lachine Canal, when the bridge was operand the gate's down.
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this appeal. 1 
reliant must 1 
an owner of 1 
duty which 1 
t duty is set 1 
•then Tilings 1

At about 4 o’clock, on Sunday afternoon, July 15, 1917, a CAW*
1 vessel was coming up the Lachine ( 'anal, when the bridge-master, Ex. C.
I standing at point “ A” on plan, ex. No. 1, rang a first bell, indicat- Boyer

I ing the bridge was to be opened. At this bell, the bridge-tender, Thk ^ino
I or gate-man, l>eing somewhere around point “B” on the plan, put -----
I down his southern gates and the motorman got to his post, inside Audette‘1
I his small building, in the centre of the* bridge, 23 ft. above the

premises occu- 1 
y other person 1

I travelled part thereof. This square building has 4 windows over- 
I looking all around.

There Ixring no traffic on the bridge, the bridge-master gave

hint did not 1 
he plaintiff’s 1 
lamage they 1 
iefendant to 1 
jst therefore 1

I the second bell, which carried with it the order to open the bridge.
1 When hearing the second bell, Drolet, the man in charge of the
I mechanism, and placed in the small building 23 ft. above the
I bridge, after especially ascertaining there was no one on the bridge,
I started to open the bridge, which is managed by electricity.

Hanncy, the bridge-master, testifies that before he gave the

ith costs. 
dimmed.

I second bell, he ascertained there was no one on the bridge, and
I that the gates were down; and adds, that no one was in sight at
I the time the gates were put down.

However, after the second bell, and when the bridge had
I started to move, he says he saw an automobile, by St. Patrick St.

918. I comer, coming from Verdun toward Montreal. He then “ halloed ”
île—Reciu» I

itornobile with- I 
nt canal bridge I 
after being sig- 1 
ie machine and ■
liant has made 1 
t was brought ■

I to the gateman, on the south-eastern side, to stop the automobile,
I and he himself shouted once or twice. Mullin, the gateman,
I standing in the street, put up his hand» to stop the automobile;
I but its occupants paid no heed to his warning, and he had to run
I out of the street not to be knocked dow n.

Coming at a rate of speed between 16 to 17 miles, according to

negligence of 1
I some witnesses, and at 18 to 20 miles an hour, according to others,
I the automobile dashed into the gate. The radiator of this
I McLaughlin machine smashed the leg of the gate, raised the hand

. A. Sullivan, 1 I or gate, and coming to the edge of the approach, which the bridge
I had already left, plunged into the canal with its 5 occupants.

m of right to 1 
Iting from m 1
i automobile, 1 
, joy-ride and 1 
Igv, over the 1 
;ates down.

The support of the gate had been broken, the hand of the gate
I scratched, forced and strained. From that time on until the gate
1 was repaired on the Monday, ropes were used in place of the gate,
I which was taken down on the Monday and repaired, as testified
1 by the foreman of the machine shops at the Lachine Canal.

Freed from unnecessary details, these are the facts as testified
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by witnesses, who impressed me both by their demeanour and the 
honest manner in which they gave their evidence. This evident* 
is the result of the testimony of the bridge-master, the gateman, 
the engineer at the bridge, and also by an entirely disinterested 
intelligent witness, an employee of the Montreal Street Hailway, 
who waft stationed on the south-eastern end of the bridge, and 
who witnessed the accident.

In face of this evidence, the suppliant, who was heard as a 
witness, under his oath testified the gates were opened and that 
no signal to stop was given him. Repeating if the gate had been 
closed, lie would not have passed, and that after getting beyond 
the gate the left wheel of his motor ran onto the moving bridge, 
where, after licing suspended for a short while, they plunged into 
the canal, as above mentioned. The suppliant further stated he 
perhaps touched the gate with the top of the motor, but that he 
did not perceive it himself. This painfully reckless testimony is 
corroborated by one of the occupants of the automobile, who was 
asked whether he had heard the suppliant giving his testimony, 
and whether he approved of it, and he answ-ered in the affirmative.

The other two occupants of the automobile, besides the child, 
were not heard as witnesses.

As a sequence of this testimony, the suppliant charges the 
officers of the Crown with negligence for leaving the gate open 
and for want of giving warning when the bridge was open. I» 
such behaviour and testimony the result of mental insolvency or 
of dishonesty'?

However, without unqualified hesitation, I find the evidence 
adduced on behalf of the suppliant as most unreliable, and dis
believe it. The abuse of the sanctity of an oath was most mani
fest in the present case. I will leave the persons who have been 
guilty of such an abuse to settle the matter between their con
science and their God.

I leave the case at this point untrammelled with any further 
details which would only go towards establishing more clearly the 
result I have arrived at. The case is not proven.

The suppliant has been financially the victim of his foolhardy 
and reckless driving. Seemingly the case would, with greater 
propriety, under the circumstances, have come before this court
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at the instance of the Crown for the damages caused by the sup
pliant.

There will be judgment dismissing the action, and with costs, 
in favour of the Crown. Petition dismissed.

POWER v. THE KING.

Supreme Cowrt of Canada, Davies, Jdinglon, Anglin and Brodeur, JJ., and 
Lavergne, J., ad hoc. May 7, 1918.

Expropriation (§ III C—144)—Water lot—Compensation—Power of 
RESUMPTION IN CROWN GRANT—ELECTION—HARBOUR , COMMIS
SIONERS—Crown domain—Prescription.

The Crown, by instituting expropriation proceedings in respect of a 
water lot, elects not to exercise a right of resumption for purposes of 
public improvement reserved to it in a Crown grant of such lot.

Such right being vested in the Quebec Harbour Commissioners, under 
(1859) 22 Viet. c. 32, notwithstanding their public character and the 
nature of their trust does not form part of the Crown domain.

Under art. 2242 C.C. such right was extinguished by lapse of time, it 
not having been exercised during the thirty years following its acquire
ment by the Harbour Commissioners (per Brodeur and Lavergne, JJ.).

Appeal from the judgment of the Exchequer Court of Canada, 
16 Can. Ex. 104; 34 D.L.R. 257, rendered in expropriation pro
ceedings taken by respondent.

Lafleur, K.C., and St. Laurent, K.C., for appellants.
(iibsone, K.C., for the respondent His Majesty The King.
Dobell, for the respondent the Queliec Harbour Commissioners. 
Davies, J. (dissenting) :—I would dismiss this appeal and 

confirm the judgment of the Exchequer Court with costs with a 
small variation arising out of an admitted error of $2,000 made by 
the judge in allowing twice over for the 0,335 sq. ft., being the 
block conveyed to the R. C. bishop.

The judgment should be reformed by deducting this $2,000. 
Idington, J. (dissenting) :—I do not see that the appellant has 

any reason to complain of the amount of comixmsation allowed 
and therefore would dismiss his appeal with costs.

Anglin, J.:—No appeal has lieen taken against the valuation 
of $20,049 placed by the Judge of the Exechequer Court upon the 
expropriated wharves. The parties interested have also agreed 
that conqiensation for a strip of land comprising 720 sq. ft. held by 
the appellants under an emphyteutic lease from the authorities 
of the Church of England should be determined as if the latter 
had no interest in it and that they and the appellants will subse-
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quently arrange amongst themselves what should be the share of 
the Church in whatever amount may be awarded.

For a strip of land covered by water lying between the two 
Tar. Kino Part8°f the water lot No. 2411 owned by the appellants, comprising 

—— 6,503 sq. ft., the harbour commissioners, whose title to it is no
Aagim, j. iong,.r p, dispute, have also accepted the compensation awarded,

25 cents per sq. ft., or $1,625.75. They are satisfied with I he same 
valuation upon 2,220 sq. ft. owned by them at the south end of 
lot 2415, amounting to $555. The Crown contests neither of 
these items.

Only two matters, therefore, form the subject of this appeal— 
the respective rights of the harliour commissioners and the appel
lants in the parallelogram, comprising 6,335 sq. ft., forming the 
south-east part of lot 2411, and the value of the interest of the 
appellants in the properties taken other than those above mentioned 
and of the appellants and of the harbour commissioners (if any) 
in the parallelogram of 6,335 sq. ft.

The question of title to this parallelogram depends upon the 
effect that should lie given to a condition in the grant of it by the 
Crown to the appellants' predecessor in title, the R. C. bishop of 
Quebec, providing for the resumption of it by the Crown at any
time for purposes of public improvement on giving twelve months' 
notice in writing of its intention to exercise that right and on 
payment of the value of any improvements made on the property, 
and to a statute vesting certain lands, revenues, etc., in the 
Quebec Harbour Commissioners. The judge treated the right 
of resumption as subsisting at the date of the expropriation and 
held that it had passed to the harliour commissioners.

There are no improvements on this water lot. Instead of 
itself giving notice of intention to resume possession under the 
condition in its grant, or having the harliour commissioners do «o, 
the Crown saw fit to include this parcel in proceedings for expro
priation. It relies upon the condition, however, as minimizing 
the value of the appellants' interest. The appellants on the 
other hand assert that by instituting expropriation proceedings in 
respect of this parcel the Crown elected not to exercise its right 
of resumption; that it should therefore be deemed to have been 
waived; and that it had tieen extinguished by prescription.

As the property affected forms part of a public harliour and
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any public improvement for which the right of resumption might 
be exercised would be in the nature of harbour works, if that 
right were still vested in the Crown at the date of Confederation, 
it would, in my opinion, thereafter belong to the Crown in right 
of the Dominion. Samson v. The Queen, 2 Can. Ex. 30.

I cannot assent to the suggestion of counsel for the Crown tliat 
the commencement of expropriation proceedings may be regarded 
as tantamount to the giving of notice of intention to exercise the 
right of resumption. I aceept the view of the appellants that 
the |a‘ittlcncy of these proceedings was inconsistent with the 
exercise of that right.

But up to the moment they were liegun it was competent for 
the Crown (or the Queltec Harbour Commissioners) unless the 
right of resumption had been prescribed, to have given the 
requisite notice and to have acquired possession on the expiry of 
12 months without payment of any compensation whatever. 
The ap|icllnnts' interest would in that view have lsen merely 
a right to retain possession for 12 months. Why the Crown did 
not proceed in regard to this parcel by giving this notice itself 
or leaving the harbour commissioners give it is not now material. 
It is incontestable that it is the value of the owner’s interest 
immediately before the expropriation for which he is entitled to 
compensation. Vpon all the evidence 1 should incline to the view 
that that interest, if subject to this condition of resumption, 
had no substantial value.

But was the right of resufnption vested in the Crown or in the 
Quebec Harbour Commissioners? And, in either rase, was it 
prescribed?

The trial judge has found that it passed to the commissioners 
under 22 Viet., c. 32, and against this finding the Crown has not 
appealed. The harbour commissioners, through their counsel, 
stated that they were willing to accept an equal division lie tween 
themselves and the appellants of the $2,(XX) allowed as com
pensation for this parrel as suggested by the trial judge; and the 
Crown lias not appealed against the amount awarded. The 
appellants rould not hope to increase that amount if the right 
of resumption still existed at the date of the expropriation. There
fore, unless the condition for resumption has been extinguished 
hy prescription, neither the amount of the compensation nor its 
apportionment need be further considered.
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If the right of resumption had remained vested in the < 'rown, 
I should have been inclined to regard it as a real right declared 
imprescriptible by art. 2213 C.C. and therefore not within art. 
2215 C.C. invoked by counsel for the appellants. But a right 
vested in the Quebec Harlxmr Commissioners, notwithstanding 
their public character and the nature of their trust, does not 
"form part of the Crown domain.’’ Quebec Harbour Commixsionm 
v. Roche, 1 Que. 8.C. 365. On the other hand, I find it difficult to 
understand how the appellants holding under a deed subject to 
the condition under consideration can claim its extinguishment by 
prescription. Having shewn their title under the Crown grant 
there is no room for the application of the law of prescription to 
establish an independent possessory title in them. Labrador Co. 
v. The Queen, [1893] A.C. 104, at 122. Moreover, a titlesoshm 
helps to establish the defects of the possession which hinder 
prescription. Art. 2244 C.C. Had the condition entailed an 
obligation on the part of the grantee, that obligation would, 
perhaps, have been susceptible of negative prescription under art. 
2210 C.C. by nonfulfilmcnt of it during a period of 30 years, or 
during a shorter period under some other prescription provision, 
hut 1 incline to think that the Crown's right of resumption did 
not impose any obligation upon the holder of the land. If there 
was anything that could properly be called an obligation rnn- 
tracted by the grantee and binding his successors in title il was to 
surrender or deliver up possession of the propert y. That obligation 
would arise, however, only when 12 months had elapsed after 
notice had been duly given of intention to exercise the right of 
resumption and the other terms of the condition, if applicable, 
had been complied with. Since no one may prescrilie against 
his title (art. 2208 C.C.) unless in the sense of freeing it from 
an obligation (art. 2209 C.C.), the possession of the appellant* 
under their title derived from the Crown grant implied a constant 
and continued acknowledgement of the terms of tlut grant, 
including the right of resumption to which it was subject. .For 
these reasons I should, with respect for my learned brothers who 
arc of the contrary opinion, be disposed to accept the conclusion 
of the trial judge that the provision for resumption was not ex
tinguished by prescription. I am also of the opinion that, as a 
right held by a public authority for the purposes of a “port,
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the right of resumption for public improvements, although it 
had ceased to form part of the Crown domain, should, nevertheless, 
be deemed imprescriptible under art. 2213 C.C.

The precarious title of the appellants to this considerable 
area at the south-east of lot 2411, and their lack of title to the 
strip already referred to as vested in the harbour commissioners 
lying between the two portions of the water lot in front of lot 
2411 held by them and also to the 2,220 sq. ft. at the south 
end of lot 2415 likewise owned by the harbour commissioners, 
materially affect the value of the remainder of their property as 
a wharf site. As shewn by ex. 15 there is at low tide at the end 
of the existing wharf on the latter lot from 6 ft. Tins, to 7ft. 7 ins. 
of water and at the end of the wharf on lot 2411 from 7 ft. 3 in. to 
8 ft. 5 ins. of water. According to the evidence of the witness 
Ieclerc a deep water wharf should have fourteen feet of water at 
low tide. The depth of water at the harbour commissioners’ 
line in front of these lots appears to range from 14 to 18 and 20 
ft. They seem to have been the most western properties on the 
north shore of the harbour on which it was thought worth wliilc to 
build substantial wharves. Opposite the adjoining land to the 
west owned by the Lampsons, where the shore is indented by a 
cove, the depth of water at the harbour commissioners’ line is 
materially less, especially along its western half. That property is 
therefore not at all so suitable as a site for wharves as that owned 
by the appellants. There also would seem to have l>een some 
question as to the title of the Lampsons to the water lot on the 
eastern part of their property, which probably affected the price 
of it. In placing a value on the appellants’ property, however, 
the Judge of the Exchequer Court appears to have been influenced 
by the fact that the entire Lampson property had been acquired 
by the Crown at a price equal to about 20 cents a sq. ft. On 
the other hand, the Hearn property, which adjoins that of the 
appellants to the east, was valued in the Exchequer Court at 
81.64 a sq. ft. and in this court at 65 cents a sq. ft., The King v. 
Hearn, 55 Can. S.C.R. 562, at 5fc5. We arc told by Mr. Fraser, 
its purchasing agent, that the Crown paid for part of the Moison 
property, somewhat farther east, 65 cents and for the remain
der 50 cents; for the Bélanger property 70 cents and for the 
Allan property 95 cents. These properties are of course nearer
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to the centre of shipping activities in Quebec. In some respects, 
however, they resemble the appellants’ property more than that 
acquired from the Lampsons does.

It is no doubt extremely difficult to arrive with even approxi
mate accuracy at the value of a property such as that with which 
we are dealing. Taking into account all its features—its advan
tages as well as its disadvantages—disclosed by the evidence, 
its value seems to me to have been somewhat underestimated. 
For the area of 49,394 sq. ft. taken from the appellants (which 
includes the 720 sq. ft. leased from the rector and churchwardens, 
but not the parallelogram containing 0,225 sq. ft. for which the 
sum of $2,000 was allowed separately) I think an average of 45 
cents a sq. ft., or $22,227.30, approximately represents its value 
at the date of expropriation. In arriving at this figure I have, of 
course, considered all the evidence and I have not lost sight either 
of the materially higher prices offered by the Crown in its infor
mation of 1911, afterwards withdrawn, or of the much lower prices 
paid by the appellants when purchasing the property in 1901. 
I would vary the judgment in appeal accordingly and would fix 
the compensation of the appellants as follows: For 49,394 sq. ft. 
of land, $22,227.30; for 6,335 sq. ft. (14), $1,000; for wharves 
$20,049; total $42,276.30.

The harbour commissioners are entitled: For strip compridnn 
6,503 sq. ft. at 25 cents, to $1,625.75; for 6,335 sq. ft. at S.K. end 
of lot 2411 (Vi), to $1,000; for 2,220 sq. ft. at S. of lot 2415. *555; 
total, $3,180.75.

Both sums l>ear interest from the 8th November, 1913.
Brodeur, J:—The main question raised in this case is that of 

the value of the land expropriated and there is also a question of 
title for a part of this land, but practically this last question is not 
as important as the first.

The land forms part of lots 2411 and 2415 of the cadastre of 
Quebec and is expropriated for the construction of the National 
Transcontinental Railway. It is situated on the borders of the 
St. Lawrence in the harlxmr of Quel>ee and consists principally of 
wharves and deep water lots. There was formerly considerable 
business at this place but for several years the wharves have Iwen 
little used, and we were obliged in the case of The King v. Hearn, 
55 Can. S.C.R,. 562, to examine the value of lands situate near that
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in question in the present case. One of the 10 blocks of land 
expropriated in the case of Hearn adjoined lot 2411 on the cast.

By the evidence given in the Hearn case and that in the 
present case it apjx-ars that similar properties, but a little nearer 
to the eentre of the town and Irelonging to the successions of Mol- 
sun and of Bélanger and the Allan Co. were sold to the govern
ment. A part of the Moison succession which is nearest to the 
Hearn property was sold for 05 cents a foot. Relying upon this 
last sale, 1 was of opinion that we should award 05 cents in the 
Hearn expropriation.

In the present case, our attention was particularly drawn to 
the value of properties situated more to the west, viz., those of 
the Seminary of Quebec, of William Power, of A. Ü. Kalardeau, of 
Frank Boss, of the Doliell succession, of the Marquis of Bassano 
and of the Lampson succession which were paid for at the rate of 
from 5 to 20 cents a foot. But these latter properties were not so 
well situated for the purposes of navigation as the property in 
question in the present case, and, moreover, that nearest to the 
latter was sold for the price of 20 cents a foot. It was a sale 
without warranty. The vendors did not appear to have a perfect 
title.

The Exchequer Court awarded a sum of 30 cents a foot to the 
appellants in the present case. 1 am of opinion that, considering 
the sales almve mentioned as well as the judgment given in the 
Hearn case, the appellants would lie perfectly indemnified by 
awurding them 45 eentsa foot, which would make for the 55,729 ft. 
of land $25,078.05. There should lx1 addeil to this the sum of 
$20.049 for the wharves which is the amount awarded by the court 
below and which I find reasonable. The latter sum is based ui>on 
the price that we awarded for the wharves in the Hearn case. 
These two sums of $25,078.05 and $20,049 form a total of $45,- 
127.05.
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This sum corresponds very closely to that offered to and 
accepted by the parties in 1911. At this latter date in fact the 
Crown had offered the appellants in the Exchequer Court the 
sum of $42,597 for the 45,000 ft. of land. This sum was accepted 
by the expropriated parties. But, in 1912, the expropriation was 
discontinued and the properties reconveyed to their former owners 
pursuant to the provisions of the law. Later the Crown decided 
to expropriate them anew.
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The evidence on the record is not very precise as it differs in 
the value of these lands in 1911, the date of the first expropriation, 
and in 1913 the date of the second. But it appears that there 
was a slight difference.

There remains the question of the right of ownership as to the 
part southeast of lot No. 2411. The letters patent issued by the 
Crown in 1854 stipulate that Her Majesty had the power, by 
giving a 12 months' notice, to retake possession of these properties 
for public purposes on paying the owner the value of the improve
ments tliat he had made. The respondent now says that the 
indemnity should be granted for this piece of land saying that 
there was no improvement in fact and that the Crown desires to 
retake possession. If we were to proceed under the provisions of 
these letters patent to exercise this right of redemption or of 
retaking possession, the claim of the Crown would have much 
force. But it has not liecn deemed proper to claim under this 
right of retaking possession. The proceedings have been under 
the provisions of the Expropriation Act and it is the principles of 
this Act which should be applied.

This question was brought before the Exchequer Court several 
years ago in the case of Samson v. The Queen, 2 Can. Ex. 30, and 
Burbidge, J., then decided that the proceedings having been taken 
under the Expropriation Act, indemnity should be based upon 
the principles of that Act.

Further, does this right of retaking possession or of redemption 
still exist? If this right is still in the (Town I would probably 
come to the conclusion that it is yet in force and should be exer
cised or at least that it should be taken into consideration in 
determining the indemnity, art . 2213 C.C.

But this right as was decided by the Exchequer Court was 
transferred and conveyed to the Quclæc Harbour Commissioners 
by the Act of 1859, 22 Viet., c. 32, and these lands, as well as the 
rights attached thereto, have ceased to form part of the public 
domain of His Majesty.

It was decided by the Exchequer Court, that the right of 
retaking jwssession was transferred to the Harbour Commissioners 
by the Act of 1859 and the Crown did not appeal from t hat- part of 
the judgment.

Is this right of retaking possession prescribed? Can the
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Harbour Commission claim a proportion of the indemnity for the 
value of this right?

Under art. 2242 C.C. all the rights and rights of action °f 
which the prescription is not otherwise regulated by law is pre
scribed by thirt y years. This right for t he Harlxmr Commissioners 
to retake ixtsaession of this land came into existence for them in 
1859 and they not having exercised it during the thirty years 
which have followed it is then extinguished by the lapse of time 
and is prescrilied. Quebec Harbour Conwmsiojiers v. Roche, 
1 Que. 8.C. 365.

The indemnity awarded by the Exchequer Court to the Har
bour Commissioners for the value of this right does not lxdong 
to them and the apiiellants arc entitled to claim the entire value 
of this lot.

The appeal should be maintained with costs. The appellants 
! are entitled to their indemnity in the sum of $45,127.05.

Lavergne, J. ad hoc.—I am of opinion to maintain the appeal 
with costs and I concur in the notes of judgment of Brodeur, J.

A ppeal allowed.

MILTON PRESSED BRICK Co. t. WHALLEY.
Ontario Supreme Court, Appellate Division, Maelaren, Magee, Ilodgine, and 

Ferguson, JJ.A. March t9, 1918.

Mechanics' liens (6 IV—28)—Lien dy material men—Material placed 
on sidewalk—Mechanics' Lien Act—Material must be placed 
on land—Amendment of 1918.

The general lien under e. 6 of the Mechanics and Wage Varners Lien 
Act (Ont.) and the special one in the nature of a vendor's lien upon the 
material itself, depend upon the placing upon the land to be affected of 
the material in question. Proximity to the land is not enough; it must 
be on it, so that in fact or in contemplation of law the value of the land 
itself is enhanced by its presence.

(Ed. Note:—By 8 Geo. V., c. 29, s. 1 (Ont.), assented to March 26th, 
1918, s. 6 of the Mechanics and Wage Earners Lien Act, R.S.O. 1914, 
e. 140, is amended by adding after the word “upon" in the eighteenth 
line thereof the words “or adjacent to."l

An appeal by Hepburn & Disher Limited from the judgment of 
the Judge of the County Court of the County of Welland in an 
iction in which the Milton Pressed Brick Company were plaintiffs 
Mid Percy R. Whalley, George Albert Toyn, Thomas F. White, 
John Gardner, and T. E. Ryan were defendants.

The facts appear in the reasons for the judgment of the County 
Court Judge, which were as follows:—
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This is an action under the Mechanics and Wage-Earners Lien 
Act. By written contract, dated the 12th April, 1917, the defend
ants Ryan and Gardner, as contractors, agreed with the defi ndnnti 
Percy R. Whalley and George Albert Toyn, the owners, to do (be 
work and furnish the materials in connection with alterations and 
an addition to the Arlington Hotel, Welland, required to change 
the building into a theatre. The work was to be done in accordance 
with the plans and specifications prepared by the architect, C. M. 
Borter. The contract price was $10,724, payable 80 per rent, 
monthly on the architect’s certificate, the balance when the work 
should be completed.

The contractors proceeded with the work, but on or about the 
7th June, 1917, owing to the negligent manner in which the work 
was carried on, the rear part of the building collapsed. According 
to the evidence of the defendant Whalley, there were ten roomi 
and a hall in the upstairs part of the building that collapsed. 
These rooms were furnished, and the contents were totally 
destroyed. Mr. Whalley estimates the value of the contents of 
these rooms at $100 per room, making a total of $1,000. At and 
before the time of the collapse, these rooms were let to roomers 
at $5 per week; and, owing to the collapse, the owners claim to 
have lost a revenue of $50 per week. The architect estimates that 
it would cost $6,126 to rebuild the collapsed portion of the building 
Shortly after the building collapsed, the contractors, liyan and 
Gardner, made an assignment to the sheriff, for the general benefit 
of their creditors, and they have abandoned the work. The 
architect says that, if a contract were now let to do the work 
contemplated by the original contractait would cost the owners 
from $1,400 to $1,500 more than the original contract price. 
According to the original contract, the work was to be completed 
by the 1st August, 1917, and the contractors were to pay to the 
owners $5, as “stipulated” damages for each day's delay in 
completion after the time specified. The architect estimated, it 
the time of the trial, that it would take three months from that 
date to complete the work.

On the 23rd May, 1917, the architect issued a certificate to 
the contractors for $1,000, which amount was paid to them. 
Owing to the circumstances detailed above, no other payment 
became due or was made. The architect estimates the work done
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and materials supplied at the date of this certificate as about 
$1,200. The defendant Gardner puts it at from $2,100 to $2,200. 
Neither this nor other matters that seem to be important were 
gone into fully at the trial. According to the architect, the con
tractors did work and supplied materials after the issue of the 
certificate above referred to, and down to the time when they 
abandoned the contract, amounting to al>out $400. There is 
again here a wide difference between the architect’s figures and 
those of the defendant Gardner; but, under all the circumstances, 
I think I must accept the architect's figures.

An order was made on the 7th September, 1917, giving the 
conduct of the action to Hepburn & Disher Limited, who claimed 
to be lien-holders. The action came on for trial before me on the 
18th September, 1917, after notice to all parties interested.

Hepburn & Disher Limited made a sub-contract with Ryan and 
Gardner to furnish the steel beams and some other materials for 
use in the building. The price was to be $1,400; but, owing to 
some changes that were made, this was increased to $1,423. The 
materials which Hepburn & Disher Limited agreed to supply were 
shipped in three or more several shipments from Toronto, and the 
last of the materials were delivered to the contractors, as I find, 
on the 23rd May, 1917. These materials were unloaded from the 
car on that day by the contractors, and placed by them in the 
street in front of the building. The claim for lien was registered 
by Hepburn & Disher Limited on the 23rd June, 1917.

At the trial I was inclined to hold that these claimants had not 
registered their claim for lien within the time allowed by the Act. 
But I have since reached a different conclusion. After the 23rd 
May,and until about the 7th June, 1917, the contractors continued 
to work on the building, and the notes of evidence shew that 
during that time some of the materials furnished by Hepburn & 
Disher Limited were placed on the land, and incorporated in the 
building. Consequently the claim for lien was registered within 
30 days from the furnishing or placing of the last material so furn
ished or placed. The evidence shews that about $750 worth of the 
materials furnished by Hepburn & Disher Limited went into the 
building, and the residue of these materials remained, at the date 
of the trial, on the street adjoining the land occupied by the 
building, where they had been placed by the contractors.

27—42 D.L.R.
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As I understand the judgment of the Court in Ludlam-Amlit 
Lumber Co. v. F alii8 (1909), 19 O.L.R. 419, in order that a lien may 
arise in respect of materials furnished for use in a building, the 
materials must lie placed on the land. Therefore the claim for 
lien of Hepburn & Dislier Limited fails as to that part of it which 
relates to the materials left in the street. These were neither 
incorporated into the building, nor placed on the land, and never 
came under the control of the owners. I think, however, that 
Hepburn & Disher Limited are entitled to a lien to the extent of the 
materials furnished by them which actually went into the building, 
namely, $750.

The plaintiffs the Milton Pressed Brick Company Limited are 
entitled to a lien for the amount claimed by them, viz., $33.

The claim of the Sun Brick Company Limited is, as I under
stand, for bricks furnished to the contractors. These materials 
were apparently shipped from Toronto, and delivered to the con
tractors at Welland. None of them were incorporated in the 
building, nor placed on the land. These materials never came 
under the control of the owners, and at the time of the trial they 
were in the street adjacent to the land occupied by the building, 
where, I suppose, they were placed by the contractors. Under the 
circumstances, as I understand Ludlam-Ainslie Lumber Co. v. 
Fallis, the claim for lien fails.

Ralph Mitchell is entitled to a lien for wages, amounting to 89.
There is, of course, no evidence of increased value, and the 

action should be dismissed as against the defendant White, the 
mortgagee.

Both Hepburn & Disher Limited and the Sun Brick Company 
Limited at the trial referred to sec. 16, sub-sec. 2, of the Act, and 
claimed to be entitled to a lien under that section on the materials 
respectively furnished by them. I do not think that section applies 
in the circumstances appearing in the case in hand.

The defendants Whalley and Toyn, the owners, set up a claim 
for damages against the contractors, and it appears to me that they 
are entitled to succeed. They have lost the contents of the rooms 
in the part of the building which collapsed, valued at $1,000. It 
will cost to rebuild the collapsed part, according to the architect. 
$6,126. There is a loss of revenue of $50 per week; but, as to this 

item, there should l>e taken into consideration the upkeep and other
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expenses in connection with the receipt and collection of this 
revenue. The architect estimated that it would take 3 months to 
rebuild. The building collapsed on the 7th June. Some time 
should be allowed to let contracts and make other arrangements. 
I think, perhaps, it would be fair to allow' 8500 under this head.

Then there is to be considered the increased cost of carrying out 
the original contract, which, on the architect's evidence, I think 
I should place at $1,400.

There is also the question of damages for delay. These are 
fixed by the contract at 85 per day. The question whether this 
sum should be treated as a penalty or as liquidated damages was 
not gone into at the trial. No evidence was offered to shew' what 
the actual damages caused by the delay in completion would be. 
The work was to have lteen completed by the 1st August, 1917. 
After the abandonment of the work by the contractors, nothing 
further had lieen done up to the time of trial. I think tliat a reason
able allowance to make under this head would be $G00. As against 
the owners’ claim for damages may be set off any benefit they have 
derived from the work done up to the abandonment of the contract, 
say 81,000, less the amount paid to the contractors. 81,000, viz., 
$600. On the basis above set forth, I assess the damages to which 
the owners are entitled at 89,026.

The owners contend that, under the circumstances, there is 
nothing justly due and owing from them to the contractors, and 
therefore nothing upon which the liens claimed could attach. 
But, following the decision of the Court of Appeal in Rice Leuns <fc 
Son Limited v. George Rathbone Limited (1913), 27 O.L.R. 630, 
9D.L.R. 114, it would appear to me that when, on the 23rd May, 
1917, the architect issued a certificate for 81,000 in favour of the 
contractors, the owners should have deducted and retained from 
that payment for the benefit of lien-holders 20 per cent, of the 
value of the work and materials actually done, placed, or furnished,

! within the meaning of the Act, at that time. The value of this 
work and material, I find to be 81,200. The owners arc therefore 
liable for 8240 which they should have retained for the lien-holders; 
and, following the case above referred to, I hold that they cannot 
eet off against this sum their claim to damages, Upon payment of 
this sum into Court, however, by the owners, for the l>enefit of the 
lien-holders, the liens registered should be vacated and discharged.
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Failing payment into Court of this sum within 30 days from the 
date of the formal judgment to be signed, the land should lx> sold, 
under the provisions of the Act.

The defendants Whalley and Tovn, the owners, are entitled to 
judgment against the contractors, Ryan and (iardner, for ?9,02f 
damages.

The Sun Brick Company Limited is entitled to a personal 
judgment against the defendants Ryan and Gardner for the amount 
of its claim.

The lien-holders’ rights will l)e worked out under the formal 
judgment to be settled and signed by me, in accordance with the 
views al>ove set forth. The question of costs was not referred to at 
the trial, and I shall hear the parties as to this, upon the settlement 
of the fonnal judgment.

The “formal judgment ” was as follows:—
This action coming on for trial before His Honour L.B.C. 

Livingstone, Judge of the County Court of the County of Welland, 
upon opening the matter, and it appearing that the following 
persons have l>een duly served with notice of trial herein, the Sun 
Brick Company Limited, Janies Smith, Sheriff, assignee of Ryan 
and (iardner, Ralph Mitchell, and the defendants, and all such 
persons appearing at the trial, and upon hearing the evidence 
adduced, and what was alleged by counsel for the plaintiff? 
(Hepburn & Dishcr Limited being named as plaintiffs with the 
original plaintiffs) and for the defendants and for the Sun Brick 
Company Limited and Ralph Mitchell.

1. This Court doth declare that the several persons mentioned 
in the first schedule hereto are respectively entitled to a lien under 
the Mechanics and Wage-Earners Lien Act upon the land described 
in the second schedule hereto, for the amounts set opposite their 
respective names in the second, third, and fourth columns of the 
said first schedule and the persons primarily liable for the said 
claims respectively are set forth in the fifth column of the said 
schedule.

2. This Court doth further order and adjudge that, upon the 
defendants Percy R. Whalley and George Albert Toyn paying into 
Court to the credit of this action the sum of $240 on or before the 
27th day of December next, 1917, the said liens in the first schedule
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mentioned, upon the respective estates and interests in the said 
lands of the said defendants, fie and the same are hereby vacated 
and discharged and the said moneys so paid into Court are to be 
paid out in payment of the claims of the said lien-holders.

3. But in case the said defendants Percy It. Wbailey and 
George Albert Toyn shall make default in payment of the said 
moneys into Court as aforesaid, this Court doth further order and 
adjudge that all the estate, right, title, and interest of the said 
defendants Percy It. Whalley and George Albert Toyn in the said 
lands be sold with the approbation of the Local Master of this Court, 
and that the purchase-money lie paid into Court to the credit of 
this action, and that all proper parties do join in the assignments 
and conveyances as the said Master shall direct .

4. And this Court doth further order and adjudge that the said 
purchase-money be applied in and towards payment of the claims 
of the said lien-holders, with subsequent interest and subsequent 
costs, to be computed and taxed by the said Master as the said 
Master shall direct.

5. And this Court doth further order and adjudge that, if the 
money paid into Court, or, in case of a sale, the said purchase- 
money, shall be insufficient to pay in full all the plaintiffs' said 
claims, the defendants John Gardner and T. E. Ryan do pay the 
plaintiffs the amount remaining due to them forthwith after the 
same shall have been ascertained by the said Master.

6. And this Court doth declare that the said plaintiffs Hepburn 
à Disher Limited have not proved any lien for the sum of $673, 
value of materials placed upon the street, and they are not entitled 
ton lien therefor; but this Court doth further order and adjudge 
that the said Hepburn & Disher Limited do recover against the 
defendants T. E. Ryan and John Gardner the sum of $673.

7. And this Court doth declare that the Sun Brick Company 
Limited have not proved any lien imder the Mechanics and Wage- 
Earners Lien Act, and they are not entitled to such lien; and this 
Court doth order and adjudge that the claim of lien registered by 
the said company against the land mentioned in the said second 
schedule he and the same is hereby discharged and vacated; and 
this Court doth further order and adjudge that the said Sun Brick 
Company Limited recover against the defendants T. E. Ryan and 
John Gardner the sum of $526 and costs, which are hereby fixed 
at $50.
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8. This Court doth order and adjudge that Percy li. Vhallo 
and George Albert Toyn do recover against the defendants T. E 
Hvan and Jolrn Gardner the sum of $9,026 damages and cosa 
which are hereby fixed at $50.

9. And this Court doth further order and adjudge that tins 
action lie and the same is hereby dismissed as against the defendant 
Thomas F. White.

10. And this Court doth further order and adjudge that the 
said lien-holder Ralph Mitchell, being a wage-earner, is entitled 
to have his claim of $9.50 paid in full in priority to the claimsd 
all other lien-holders.

Schedule 1.
Names of lien-holders Amount of Total to Names of

entitled to debt and Total be paid primary debtors.
mechanics’ liens. interest

if any Court

Ralph Mitchell
Milton Pressed Hriek

000 .50 0.50 9.50 Ryan and Gardner

Company 33.00 69.45 102.45 70.82 Ryan ami Gardner
Hepburn & Disher Ltd. 750.00 12*05 878.05 159.68 Ryan and Gardner

792.00 198.00 980.00 240.00

The following were the grounds of appeal :—
(1) That the judgment was contrary to the law, the evident*, 

and the weight of evidence.
(2) That the learned Judge had no power or authority, under 

the provisions of the Mechanics and Wage-Kamers Lien Act, to 
enter into the question of compensation by the defendants Ryen 
and Gardner for such damages as were found by him to le wing 
to the owners.

(3) That the learned Judge had no [tower or legal right to 
declare that the plaintiffs Hepburn & Disher I.imitcd had not 
proved a lien for the sum of $673, value of the materials placed upon 
the street, and that they were not entitled to a lien therefor on the 
said material.

(4) That the material mentioned in para. 6 of the judgment 
was material placed by the plaintiffs upon land to be used in con
nection with the erection of the building for the purposes enumer
ated in sec. 6 of the Act, within the meaning of sec. 16 (2) of the 
Act, and it should have lieen so declared, and the learned trial 
Judge erred in finding to the contrary.
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W. Proudfoot, K.C., for appellants.
Q. H. Pettit, for respondent*.
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The judgment of the Court was read by Hudgins, J.A.:— 
This appeal cannot succeed under the present condition of 
the law. The Mechanics and Wage-Earners Lien Act, R.S.O. 
1914, ch. 140, gives extensive protection to material-men who 
supply materials “to be used,” but the lien so declared is upon the 
land and erection which it is intended to benefit. In the case of 
materials supplied, it is given upon the land “upon which such 
materials are placed or furnished to be used” (sec. 6*).

The extent of this protection is discussed in Larkin v. Larkin, 
32 O.R. 80; Ludlam-Ainslie Lumber Co. v. Fallu, 19 O.L.R. 419; 
and Kalbfleisch v. Hurley, 34 O.L.R. 268, 25 D.L.R. 469.

But here a lien is also claimed by the appellants on their own 
goods. These had been sold to the contractors, who have since 
failed. They were delivered on the street in front of the building 
and land in question, but never actually reached the latter.

Mr. Proudfoot asked for whatever lien his clients were entitled 
to. But no case has yet decided that a lien under the Mechanics 
and Wage-Earners Lien Act, either on the land or on the material 
itself, exists by mere appropriation of goods to a contract, or on 
delivery to the owner or contractor, unless they are placed upon or 
reach the lands to be affected. The difficulties in the way of any 
other method of establishing a lien are many. If a contractor for 
half a dozen different houses buys steel or concrete by wholesale 
and stores it in his yard, it is in one sense delivered to lie used in 
certain buildings. A cur of lumber for a particular building may 
be bought in Buffalo f.o.h. there. It is intended to use it in a build
ing and on certain land. Yet it would be impossible to give the 
wholesaler or the lumber merchant a lien upon the land merely 
because there was in his mind and that of the contractor an

Milton
Pressed

Brick Co.
V.

Wh alley.

liodgi*. J.A.

I.j

*6. Unless he signs an express agreement to the contrary . . . any 
person who performs any work or service upon or in respect of, or places or 
furnishes any materials to be used in the making, constructing ... of 
any erection, building ... or the appurtenances ... for any 
owner, contractor or-sub-contractor, shall by virtue thereof have a lien for the 
price of such work, service or materials upon the erection, building . . . 
and appurtenances, and the land occupied thereby or enjoyed therewith, or 
upon or in respect of which such work or service is performed, or upon wliich 
such materials are placed or furnished to be used, limited, however, in amount 
to the sum justly due to the person entitled to the lien and to the sum justly 
owing, except as herein provided, by the owner.



404 Dominion Law Reports. [42 D.L.R.

ONT.

8. C.

Milton 
Pressed 

Brick Co.

Wh alley.

Hodcwa, J.À.

inte ntion to devote the material in whole or in |>art to the erection 
of a building or buildings upon certain specified land. The diffi
culty of any other construction of the Act than the one now stated 
was pointed out by Clute, J., in the Ludlam case (ante). With 
regard to the lien upon the materials themselves, the statute is 
explicit in creating it only when they have reached the land to 
which it is intended to attach them and from which they cannot be 
removed (sec. 16*) to the prejudice of any lien.

The general lien under sec. 6, and the special one in the nature 
of a vendor’s lien upon the material itself, depend upon the same 
condition, i.e., the placing upon the land to be affected of the 
material in question. Proximity to the land is not enough ; it must 
be on it, so tliat either in fact or in contemplation of law the value 
of the land itself is enhanced by its presence.

The damages suffered by an owner owing to non-completion, 
while not available to him as a set-off against claims for wages, nor 
to diminish the statutory percentage required to be retained by 
him, may be and in some cases must be gone into before the Master 
or Judge trying a case under the Mechanics and Wage-Eamen 
Lien Act. To ascertain the sum justly due from the owner to the 
contractor necessitates an inquiry, where a case is made for it, 
as to the value of the work done under the contract as well as the 
damages suffered, and to be set off or deducted, for work undone 
or improperly done or for delay.

If this inquiry is proper, then the provisions of sec. 37. sulnec. 
3, of the Mechanics and Wage-Earners Lien Act seem wide enough 
to allow the result to l>e put in the judgment directed to lie pro
nounced by the Master or Judge trying the action.

The appeal should be dismissed.
Aft/un I dismissed.

*16.—(1) During the continuance of a lien no part of the material 
affected thereby shall be removed to the prejudice of the lien.

(2) Material actually brought upon the land to be used in connection 
with such land for any of the purposes enumerated in section (i, shall lie subject to 
a lien in favour of the person furnishing it until placed in the building, erection 
or work, and shall not be subject to execution or other process to enforce any 
debt other than for the purchase thereof, due by the person furnishing the
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BRUNET v. THE KING.

Supreme Court of Canada, Davies, Idington, Anglin, Brodeur, JJ , and 
Lemieux, J„ ad hoi. June 25, 1918.

1. Comm (6 I A—4)—Substitute judge—Jurisdiction limited to cases
OF REGULAR JUDGE'S “ ABSENCE OR INABILITY TO ACT.”

A statute which enables a certain magistrate to hold the court of 
sessions only in case of the “absence or inability to act” of the sessions 
judge (R.8. Que., art. 3262 (a)) implies that "absence” may mean some
thing different from ‘inability to act”; “absence” connotes physical 
non-presence from whatever cause, and it is to be presumed that the 
absence was due to some good and sufficient reason. The jurisdiction of 
the magistrate acting in substitution for the sessions judge is sufficiently 
established if it ap|>eurs that when the trial began the sessions judge was 
not in the court room; such jurisdiction would not be displaced bv the 
sessions judge casually entering the court room with no intention of inter
vening in a trial which had already been commenced by the magistrate 
in his capacity as a substitute judge, particularly where the substitution 
had been arranged by and took place with the concurrence of the judge 
himself.

[Bingham v. Chabot, 3 Dal. (U.8.) 19; Byrne v. Arnold, 24 N.B.tt. 161 ; 
R. v. I*arkin, 7 Q.B. 165, and Ex parte Cormier, 17 Can. Cr. Cas. 179, 
referred to.]

2. Evidence (§ XI K—837)—Intent—Abortion—Prior similar offences
TO NEGATIVE INNOCENT INTENT.

Where, in answer to a charge of using instruments to cause an abortion, 
the accused sets up in defence that the instruments were used to prevent 
septic jxiisoning in a miscarriage already begun, and he gives his own 
testimony to that effect, he becomes liable to be cross-examined as to 
alleged previous criminal acts similar to that alleged and |x-rfonned in 
a similar manner, and, on his denial of same, to have his plea of innocent 
intent negatived by proof of the other similar criminal acts although these 
occurred two and four years previous to the offence charged. Such evi
dence would be admissible apart from any evidence of system, and if the 
defence does not develop until the defendant is in the witness box, he is 
to lx* given an opportunity of answering such rebuttal evidence by giving 
further evidence in sur-rebuttal.

[See Annotation on evidence of prior offences to rebut surgeon's 
justification in abortion Charge, at end of this case.]

Appeal from the judgment of the Court of King's 
Bench, appeal side, affirming the judgment of the 
Court of Sessions of the Peace, at Quebec.

The accused, appellant, was found guilty of abortion 
by the trial judge, but he prayed for a case to be 
reserved for the Court of King’s Bench.

The questions submitted in the reserved case stated 
by the trial judge are as follows:—

1. That the trial and conviction are null, because 
the judge who tried the case had power to act only in 
the absence or incapacity of the Judge of Sessions.
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whereas the latter was, in fact, neither absent nor 
incapacitated.

2. That the trial judge erred in admitting evidence 
of other criminal acts of the appellant.

3. That, in any event, there was error in admitting 
such evidence of other criminal acts in rebuttal.

The circumstances of the case are fully stated in the 
judgments now reported.

Ferdinand Roy K.C., Alleyn Taschereau K.C. and 
Paul Drouin for the appellant.

Arthur Lachance K.C. and Arthur Fitzpatrick for the 
respondent.

Davies J.—I concur in the reasons for judgment 
stated by my brother Anglin and would dismiss this 
appeal.

Idinqton J.—The appellant was convicted of abor
tion on his trial had therefor, pursuant to his election 
for a trial without a jury, and on the 15th May, 1917, 
sentenced to a term in the penitentiary.

The learned trial judge on motion of counsel for 
appellant decided same day or next to reserve questions 
of law for the Court of Appeal.

Of these we are appealed to in regard to the 
following :—

“A.” Cette cour devait-elle admettre les témoignages de Laetitia 
Clouthier et de Bernadette Clouthier pour établir que l'uceusé a déjà 
commis le crime dont on l’accuse?

“B." En supposant cette preuve légale, pouvait -elle être |>eniiye 
pendant l'enquête de la Couronne "in rebuttal?"

I have as result of reference to numerous decisions 
on which I rely specially upon Rex v. Bond (1), and 
Rex v. Crippen (2), come to the conclusion that the 
answers of the majority of the Court of Appeal to these 
questions are unquestionably right.

(1) [190111 2 K.B. 389. (2) 27 Times L.R. 69, |1!IU] 1 K.B. 149.
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In the former case the law applicable to such a case, 
and the limitations thereof, is so fully and ably dealt 
with that I need not repeat what therein is applicable. 
Whether such proof should in all cases be tendered in 
support of the case for the prosecution or only be given 
by way of rebuttal must depend upon the particular 
circumstances of each case.

If for example the appellant had refrained from 
tendering his own evidence, and relied upon others to 
establish an alibi, such evidence in rebuttal could not 
have been properly received, merely in way of rebuttal.

But by his going into the witness box, to prove his 
innocence and try to shew a case wherein accident or 
mistake was all that was or could be involved, he raised 
a question which had to be met and could be effectually 
so by proving his previous criminal acts which could not 
rest upon mere mistake or accident.

One of these took place in 1(114 and the other a 
year or two earlier—quite enough to illuminate the 
whole story.

As to the collateral effects on the minds of those 
having to pass upon such a case, that is something 
counsel defending an accused have to reckon with, and 
be prepared for; if rendering same necessary by pur
suing a hazardous course.

Often they have to take chances and do the best 
they can; but all that furnishes no reason for rejecting 
evidence when clearly admissible either in opening or 
in rebuttal according to the circumstances of each case.

And one guiding rule in regard thereto should ever 
be section 1019 of the Criminal Code which reads 
as follows:—

1019. No conviction shall ho set nsi<h* nor any new trial directed, 
although it apfx-are that some evidence was improperly admitted or 
rejected, or that something not according to law was «lone at the trial 
or some misdirection given, unless, in the opinion of the Court of Appeal, 
some substantial wrong or miscarriage was thereby occasioned on the 
trial; provided that if the Court of Appeal is of opinion that am
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eliallvngi* for I Ik* tlefenct* was improperly disallowed a new I rial **litt!l 
lie granted. (5A-S9 Viet., eh. 29, aec. 746.J

I think this curative section applicable here.
The appellant, after obtaining the foregoing reserva

tion for the Court of Appeal on the 27th of August, 
1917, nearly three months and a half later, bethought 
himself of something else and that was to question the 
jurisdiction of the court that tried and convicted him.

He applied to the judge who had tried him, and, I 
incline to think, had with his granting his former reser
vation become (under the peculiar conditional juris
diction he had for acting) functus officio, unless in re
sponse to the possible requirements and directions of 
the Court of Appeal, he had to submit questions relative 
to his jurisdiction.

He graciously acceded, though I most respectfully 
submit he might have been well advised under all the 
circumstances and the material submitted to him, to 
have refused to state any further question, unless and 
until the Court of Appeal under its power in section 
1015 of the Criminal Code so directed.

The result would probably have been from what 
now api>ears that on this branch of the case there could 
have Iteen no further appeal herein.

When or how otherwise can the convicted be limited 
in regard to his apjiellant rights?

Suppose he had a dozen objections to make and 
chose to submit one at a time only and revert to the 
trial judge when that decided to state the next, and try 
the experiment with each, as it is agreed there is no 
time limit, could he go on through his list thus?

Out of respect to the Court of Appeal I will assume 
in this case that they have in substance acted under 
sec. 1015 and of the questions thus secondarily pre
sented there would remain the third as follows: -

3. Aviez-vous juridiction |»ur instruire et présider le procès ex
péditif de l’accusé dans les circonstances ci-dessus exposées et ce procès
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tMnl-il |mu nul |M>iir avoir ill'1 instruit <li-vant un juin- qui n'avait par. 
jurâlirtion?

It wns suggested by Mr. Fitzpatrick in argument 
that as the trial must be presumed to have begun with 
the election of the accused and his pleading to the 
charge and fixing a date for the continuance of it the 
learned trial judge whose jurisdiction is attacked and 
his jurisdiction that far being maintained unanimously 
we could not entertain this part of the appeal.

1 agree there would be much force in the argument, 
especially when we bear in mind the possibility of an 
accused so acting being led by the appearance of things 
to assume that it was the judge who interrogated him 
as to his wish that would be his judge, but 1 fear the 
decision of this court in Giroux v. The Kiny (1), puts an 
end to the import formerly attached to that test of 
arraignment and pleading and fixing a date for trial.

It seems the remaining question must therefore be 
answered.

I admit the possible serious consequences of such a 
view for unless the fact that a judge once seized of the 
conduct of a case is to be allowed to continue it even if 
his senior, whose absence is the basis of his jurisdiction, 
should return there may lie confusion arise some day.

It is not this case that embarrasses me, but what 
may flow from our recognition of a dissent that only 
cuts a proceeding in two.

1 agree with the view taken by the majority in the 
Court of Appeal that the learned senior judge's actual 
absence from the trial is enough to rest the jurisdiction 
of his substitute upon.

This statute enabling that to lie done is not like 
some others which expressly or impliedly intended 
absence to mean an absence beyond the place of resi
dence or jurisdiction. Upon that many decisions rest.

1 may also observe that the inability of the senior
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judge to undertake the duty is an alternative ground 
for naming a substitute.

The statement of Judge Langelier that for personal 
reasons he did not wish to sit ought to be presumed as 
meaning for good reasons which in law were a valid 
excuse and would in the alternative suffice, although 
not expressed on the record.

As at present advised I should so presume, if 1 
thought the statement in the record could be displaced 
by any such proof as offered.

I do not however think the record can be so dis
placed for our purpose by such alleged proof.

I therefore think the learned trial judge must be 
held to have had jurisdiction and therefore the appeal 
be dismissed with costs.

Anglin J.—Convicted by the Court of Sessions of 
the Peace of having unlawfully used means to procure 
a miscarriage upon one Alice Vachon in July, 1916, and 
thereupon sentenced to imprisonment for a term of five 
years, the appellant applied for and obtained the reser
vation of several questionsof law under section 1014 of 
the Criminal Code. The questions so reserved were 
determined adversely to him by the Court of King's 
Bench—unanimously, with the exception of three, in 
respect of which Mr. Justice Lavergne dissented. The 
defendant now appeals to this court. I find his three 
grounds of appeal succinctly stated in the judgment 
of Mr. Justice Cross in these terms: —

(1) That the trial and conviction arc null, because the judge who 
tried the case had power to act only in the absence or incapacity of the 
Judge of Sessions, whereas the latter was, in fad, neither absent nor 
incapacitated.

(2) That the learned trial judge erred in admitting evidence of 
other criminal acts of the appellant.

(3) That, in any event, there was error in admitting such evidence 
of other criminal acts in rebuttal.

(1) The appellant urges that it appears by an affi
davit intituled and filed in the Court of Sessions of the
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Peace, apparently made gratuitously by one Chouin- CAN- 
ard, the clerk of the court, that, although there are 8. C. 
formal entries in the record of the trial that Judge Brdset 

Choquette presided in the absence of Judge Langelier, the Kino 
made by the direction of the former, the latter was in 
fact in his chambers in the court house at the time of 
the commencement of the trial. Affidavits filed on 
behalf of the Crown in the Court of King’s Bench not 
only do not contradict the fact so deposed to, but 
rather support the inference that it is true. In stating 
the reserved case Judge Choquette has informed the 
court that although Judge Langelier had certainly been 
absent from the city of Quebec when the preliminary 
inquiry was held, neither he nor Judge Langelier can 
state whether the latter was or was not in his chambers, 
as alleged in the affidavits, when the trial of the accused 
began. He adds:—

L'eut-il été, vu sa déclaration qu'il ne pouvait siéger, j'avais d'apree 
ma commission juridiction pour entendre la cause.

The reserved case contains no further statement 
as to the presence or absence of Judge Langelier.

I am unable to accede to the contention of counsel 
for the Crown that the admitted absence of Judge 
Langelier at the time of the preliminary investigation 
would give Judge Choquette jurisdiction to sit upon 
the trial of the defendant. His trial was a new pro
ceeding which began only after arraignment and plea 
at a later date then fixed for the hearing. Giroux v.
The King (1); Re Walsh (2), at p. 17. The absence of 
Judge Langelier having been recorded as the ground 
upon which Judge Choquette acted in his stead, the 
right of the Crown to invoke Judge Langelier’s inability 
to act, if that be the import of Judge Choquette’s 
reference to “sa déclaration qu'il ne pouvait siéger,"

(1) 56 Can. 8.C.R. 63. 39 D.L.R. 190.
(2) 23 Can. Crim Cas. 7, 16 D.L.R. 600.

:
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would seem at least questionable. I think the rase 
must be dealt with on the footing that Judge Vho- 
quette’s jurisdiction was dependent upon the “absence" 
of Judge Langelier.

Counsel for the Crown maintained that entries in 
the trial book conclusively established his absence and 
strenuously resisted their being controverted upon 
extraneous evidence. 1 question whet her upon a pro
ceeding such as this—a recourse afforded by the statute 
for the very purpose of determining whether the trial is 
open to exception upon any substantial ground that can 
properly be stated as a question of law—the verity of a 
statement in the record in regard to a mixed matter of 
law and fact essential to his jurisdiction made by or 
under the direction of a judge of a court of inferior 
jurisdiction, although it be a court of record, should be 
conclusively presumed (Mayor of London v. Cox (1); 
Falkingham v. Victorian Railway Commissioner (2). at 
pages 463-4).

But we are dealing with a stated case (sub.-sec. 6 of 
sec. 1014) and, except as provided for by sub.-sec. 2 of 
sec. 1017 and subject to the power conferred by sub
sec. 3 of the same section, I incline strongly to the view 
that in disposing of the questions reserved the appellate 
court is confined to the facts set forth in the stated 
case. Unless the affidavit of Chouinard, intituled and 
filed in the Court of Sessions should be taken to be part 
of the stated ease, it does not disclose the presence of 
Judge Langelier in the court house or even in the city 
of Quebec at the time when the defendant ’s trial began. 
In the view 1 take, however, it is unnecessary to deter
mine these points.

For the purpose of disposing of the question now- 
under consideration I shall assume (without so decid
ing) that it has been established by material proper for

(t) L.R. 2 ILL. 239, at p. 292. (2) [1000] A.C. 452.
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our consideration that Judge Langelier, though not CAK- 
present in court, was in fact in his chambers at the 8. C. 
court house when the trial began. The defendant Bucket 

and his counsel appear not to have been aware of that Tbe vKin0 
fact, however, until after the trial had concluded and 
may therefore be excused for not having taken ex
ception before or during it to the jurisdiction of the 
presiding judge.

Acting under Art. 32ti2(a) of the R.S.Q. (enacted by 
5 Geo. V., ch. 52, sec. 3) Judge Choquette was em
powered to hold the Court of Sessions of the Peace 
only
in ease of the absence or inability to act of one or more of the (Judge* 
of the Court of Keeeiona of the Peace).

By the Order-in-Council by which he was appointed 
and in his commission the judge whom he is to replace 
is designated as
the Judge of the Court of Sessions of the Peace whose residence i* 
established in the City of Quebec.

This was Judge Langelier.
The expression ‘‘absence or inability to act" should 

of course be given a construction at once reasonable 
and in harmony with the purpose of the statute. “In
ability to act” may or may not involve “absence.” It 
is usually accompanied by physical absence; and 
absence may be due to physical inability to be present.
But, as used in the statute, “absence” clearly means 
something different from “inability to act.” It con
notes physical non-presence from whatever cause. The 
question is non-presence in what place or within what 
area? We are not concerned with the cause of absence.
It must be presumed to be for some good and sufficient 
reason (Engeman v. The State (1)), and not to be due 
solely to a mere arbitrary refusal to act, since such 
dereliction of duty (Klaise v. The State (2)) will not be

(1) 54 N.J. Law 247, at p. 251. (2) 27 Wis. 402.
28—42 D.L.R.

II



414 Dominion Law Revoiits. [42 D.L.R.

CAN.

8. C.
Bucket

V.
The Kino. 

AmIU.J.

assumed. For an instance of a statute authorising a 
deputy magistrate to sit upon the mere request of the 
magistrate appointed to hold the court see R.8.0. 
1914, ch. 88, sec. 10.

It cannot have been the intention of the legislature 
that the jurisdiction of the replacing judge ami the 
validity of any trial had before him should be open to 
question merely because it can be shewn that when it 
began the Judge of the Court of Sessions of the Peace 
was elsewhere in the city of Quebec or even in the 
court house itself. Many grave inconveniences and 
uncertainties in the administration of justice would 
result from such a construction of the statute. It 
would impose upon the replacing judge the obligation 
of instituting a judicial inq . .y as to the whereabouts 
of the Judge of the Court of Sessions of the Peace before 
the commencement of every trial.

“Absence,” as used in this statute, must, 1 think, 
be taken to mean absence from the bench, or. at the 
utmost, absence from the court-room in which the 
trial takes place. That is a fact of which the replacing 
judge can be personally cognisant when the trial is 
beginning. Beyond that his actual knowledge ordinar
ily cannot extend. Reason and authority would seem 
to concur in indicating this to be the proper construc
tion of what must be conceded to be an ambiguous 
term (Watkins v. Mooney (1), at pages 652-4)
seldom used without explanatory words.
Phillips v. Phillips (2), at p. 172. Thus it may 
necessarily import prior presence. Buchanan v. Bucket
(3) , at p. 194; or it may mean merely
not being in a particular place at the time referred to,

without importing prior presence. Ashbury v. EUit
(4) , at p. 345. It may imply constructive .as well tf

(1) 114 Ky. 646.
(2) 1 P. & D. 169.

(3) 9 East 192. 103 K.R. 54a
(4) |18931 A.C. 339.
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actual absence. In re Brown (1), at p. 385. In its 
technical meaning and standing alone it signifies “w-ant 
of apjiearance." Phillip» v. Phillips (2). In common 
usage (it) simply means a state of being away from oral 
a distance from, not in company with. Paine v. Drew 
(3), at p. 317; and the words of a statute are to be 
taken in their ordinary familiar signification and im
port. Potter’s Dwarris on Statutes, p. 193.

The reference in the order-in-council and commis
sion to the “residence in the city of Quebec” of Judge 
Langelier are invoked by the appellant in support of his 
contention that “absence” here means absence from 
that city. But these words are not in the statute, and 
it is the statute that prescribes the conditions of the 
jurisdiction which it confers. The language of the 
commission and order-in-council cannot aid in its con
struction.

In Bingham v. Chabot (4), the Supreme Court of the 
United States was called upon to determine the mean
ing of the word “absent” in a statute affecting the 
constitution of Federal Circuit Courts. By sec. 4 of 
ch. 20 of the statute of the 1st session of the First 
Congress the Federal Circuit Courts were constituted 
each to consist of two Justices of the Supreme Court of 
the United States and the District Judge. Sec. 1 of 
ch. 22 of the statute of the 2nd session of the Second 
Congress enacted that the attendance of only one of 
the Justices of the Supreme Court should be sufficient 
and that
when only one Judge of the Supreme Court shall attend any Circuit 
Court and the District Judge shall be absent * * * such Circuit 
Court may consist of the said Judge of the Supreme Court alone.

It appeared that the District Judge was present on the 
Bench but a memorandum in the margin of the record
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stated that he “did not sit in the cause.” 
said, at p. 36:—

We are [icrfrclly clear in the opinion that, although the Inet 
Judge was on the Bench, yet. if he did not ait in the cause, he w;i al-,cm 
in contemplation of law.

In Engeman v. The Slate (1), a similar question 
arose under a New Jersey statute of 1888 enabling the 
Chief Justice, or any associate Justice of the Supreme 
Court of the State
in case of absence, sickness or other inability, or vacant \ in the 
office of the law or president judge of any county in this Stale to pit 
or perform the duties of lus office.

Van Syckle J., delivering the judgment of the court, 
said, at p. 251 :—

It is not necessary that the Supreme Court Justice, before he 
may proceed with the business in these courts shall institute a judicial 
inquiry to ascertain why the law judge is not in attendant!' ‘Ab
sence” in this Act means non-presence in the courts; when the law 
judge is temporarily away he must be presumed to be away by reason 
of some inability to attend and he is absent in the statutory sense.

In Byrne v. Arnold (2), the Supreme Court of New 
Brunswick passed upon the construction of the 105th 
section of the Canada Temperance Act, providing that
if (a) prosecution is brought In-fore two • • •* justices no other justice 
shall sit or take part therein unless by reason of their absence or the 
absence of one of them, etc.

The court was of the opinion that if the justices before 
whom the prosecution was begun were lawfully sub
poenaed as witness, they would, although physically 
present in the court-room, be “absent ” in contempla
tion of the statute so that two other justices might law
fully carry on the proceeding. Allen C.J., with whom 
Weldon and Fraser JJ. concurred, said at 164:

I think the word “absence" in this section does not m-veessnh 
mean actual absence from the place or room where the trial is held; 
but would apply to a case where the justices had, for some cause 
become incapable of sitting and taking part in the proceedings. If such 
was the case I think they would be absent within the meaning of the 
Act, though not absent in fact.

(1) 54 N.J. Law 247 at 251. (2) 24 N.B. Rep. 161.
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Palmer J. adds at 167 :
When the Canada Temperance Act enacts that when a justice is 

absent another can act, it does not mean that such justice is not in any 
particular house or place but simply that he is not taking part in the 
hearing of the case, i.e., does not form a member of the court * * * If 
this construction of the Act is not correct it would be in the power of 
a defendant to defeat any trial, and a construction that would lead 
to such a result, I do not think is even reasonable.

In Ex parte Cormier (1), the Supreme Court of New 
Brunswick, again called upon to construe a statute 
empowering another magistrate to act in the absence 
of the police magistrate, held that

The absence intended is * * * not actual absence from the jurisdic
tion or even from the place of trial, but it includes inability to attend 
to the business of the court such as was proved in this case.

The attendance of the police magistrate had been 
required before another tribunal apparently sitting in 
the same building at the time of the trial.

Of course the history of the legislation or the con
text of the statute may indicate an intention that 
the word “absence" should receive a stricter con
struction. Opie v. Clancy (2), at pages 46-7. Com
pare Manner» v. Ribsam (3) with Lucas v. Ensign (4), 
at p. 144.

While I think that the mention of inability to act of 
the Judge of Sessions as a distinct ground upon which 
the replacing judge may sit in his stead makes it clear 
that “absence” in the statute means actual absence 
and not merely constructive absence such as was held 
is sufficient in Bingham v. Chabot (5), and Byrne v. 
Arnold (6), I am of the opinion that the “absence" of 
Judge Langelier is sufficiently established by the ad
mitted fact that when the trial of the appellant began 
he w.s neither on the Bench nor in the court-room 
where such trial was held. His subsequent presence

(1) 17 Can. Cr. Cm. 179, at 181.
(2) 27 R.I. 42.
il) «1 N.J. Uw 207, at p. $>8.

(4) 4 N Y. Ug. Obe. 142.
(5) 3 Dal. 19.
(6) 24 N.B. Rep. 161.
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would be immaterial. Reg. v. Perkin (1); Ex parte 
Cormier (2).

(2) The evidence in chief on behalf of the ( 'ruwn 
furnished cogent proof of a miscarriage having followed 
the use by the defendant upon the person of Alice 
Vachon of instruments adapted to procure it. That it 
was so caused was an inference clearly open. The de
fendant’s criminal intent was also primd facie estab
lished since every man is presumed to intend the 
natural and probable consequences of his acts. ( living 
evidence on his own behalf the accused admitted having 
used instruments as deposed to by the chief witness for 
the Crown (a matter theretofore in issue on his plea of 
not guilty), but he denied his intent to procure a mis
carriage, averring that miscarriage had in fact already 
begun before his intervention and that his purpose was 
merely to obviate septic poisoning. The defence of 
innocent intent was thus set up. To rebut this defence 
—to aid the court in determining the true intent of the 
accused, thus made the vital issue—the Crown main
tains that evidence of the use by him of similar instru
ments in two other cases for the purpose of procuring 
miscarriage w as admissible.

The objections taken by the defence to the admissi
bility of this evidence are that it is irrelevant to the 
issue, that it is unfair *o the accused as tending to prove 
the commission by him of other crimes and that lie is a 
person of bad character, and that it contradicts him on 
a collateral issue.

Answers of the accused upon purely collateral 
matters are no doubt conclusive. But matter that is 
relevant is not purely collateral. Moreover, that the 
evidence in question had the effect of contradicting him 
on such a matter would not be a good reason for exclud
ing it if otherwise admissible.

(1) 7 Q.B. 166, 116 E.U. 460. (2) 17 Can. Cr. C > 179.
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It no doubt tended to impeach the defendant’s 
character. But that again does not form a ground for 8. C. 
its exclusion if admissible for other purposes. R. v. Brimt 
Kurasch (1), cited by Mr. Roy himself, makes this very t«i Koto, 
clear. See too R. v. Thompson (2). aÜÜTi.

The other objections are more serious and, in view 
of the decision of the Ontario Court of Appeal in Rex 
v. Pollard (3), call for careful consideration. Counsel 
for the Crown maintains that the evidence in question 
is relevant and admissible because in itself it tends to 
make it more probable that the intent of the accused 
in using instruments on Alice Vaclion was criminal and 
not innocent and also because it established two of a 
number of cases in which, according to the evidence of 
Alice Vachon, the accused had stated to her that he had 
administered like treatment under similar circum
stances, and is corroborative of her testimony. The 
passage in Alice Vachon’s evidence is as follows:—

Q.—Eit-ce que le médecin aeeaayé de vous rassurer? R.—Oui 
monsieur.

Q.—Qu'est-ce qu’il vous a dit? R.—Il m’a dit qu’il en traitait 
d'autres pour Li mémo chose que moi et qu’il y en avait qu: ça prenait 
du temps, plus de ternie que moi.

Q.—Vous en a-t-il nommé des cas? R.—Il m’a pas nommé des 
cas. Il m’a pas nommé les noms, mais qu'il y en avait une à Québec 
ici qui restait chez eux à elle et puis qu’elle était malade la même chose 
que moi, mais qu’elle était pas découragée.

Q.—Vous a-t-il parlé de d’autres aussi, mademoiselle? R.—Oui, 
il m'a dit qu’il y en avait deux ou troia qu’il soignait comme ça.

This testimony counsel for the Crown maintains 
affords some evidence that procuring abortion was 
systematic with the accused.

In Pollard’s Case (4), basing its decision on Rex v.
Bond (5), the Ontario Court of Appeal held that testi
mony similar to that given in the case at bar by Bern
adette Cleremont née Cloutier and Laetitia Cloutier

(1) 25 Co* C.C. 65. (3) 19 Ont. L.R. 96.
(2) (1917] 2 K.B. 630, at p. 632. (4) 19 Ont. L.R. 96.

(5) [1906] 2 K.B. 389.
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had been improperly admitted in the absence of other 
evidence of a system of the existence of which a single 
prior criminal act of the same kind would not afford 
any proof.

In Makin v. Attorney-General for New South H’alei 
(1), at p. 65, Lord Herschell formulated the rule in 
these terms, which have been accepted as authoritative 
in all subsequent cases:—

It is undoubtedly not competent fur the prosecution to adduce 
evidence tending to shew that the accused has been guilty of criminal 
acts other than those covered by the indictment, for the purpose of 
leading to the conclusion that the accused is a person likely from I.is 
criminal conduct or character to have committed the offence fur which 
he is being tried. On the other hand, the mere fact that the evidence 
adduced tends to shew the commission of other crimes does not render 
it inadmissible if it be relevant to an issue before the jury, and it may be 
so relevant if it bears upon the question whether the acts alleged to 
constitute the crime charged in the indictment were designed or acci
dental or to rebut a defence which would otherwixe be open to the accused.

This language is expressly approved of by the House 
of Lords in Rex v. Ball (2). In Rex v. Wyatt (3), Lord 
Alverstone, after citing it, quoted from the judgment 
of Lord Russell oi Killowen C.J. in Reg. v. Rhodes (4), at 
p. 81, the following passage:—

It seems to me quite clear that if the transactions with Elston and 
Chambers had taken place before that with Bays at a period not too 
remote, the evidence of Elston and Chambers would have been ad
missible against the prisoner.

The transactions with them were similar to tl.at charged 
in the indictment. At p. 193 Lord Alverttonc con
cludes:—

The evidence objected to was clearly admissible as tending to 
establish a systematic course of conduct on the part of the tccund 
and as negativing any accident or mistake or the existence of an.' reas
onable or honest motive.

“These last words,” says Jelf J., in Rex. v. Bond 
(5), at p. 412, “are equivalent to and confirm Lord

(1) [18941 A.C. 67. (3) (190411 K.B 188.
(2) [19111 A.C. 47. (4) [1899] 1 «J.B. 77

(6) [1900] 2 K.B. 389.
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Herschell’s expression
to rebut a defence which would be otherwise open to the accused.

As Darling J. points out in the same case, at p. 409, 
Lord Herschell did not mean
that such evidence might be railed to rebut any defence jxisxibly open 
but of an intention to rely on which there was no probability whatever. 
Here, however, the evidence was called to overthrow a defence already 
set up and admitted to be the defendant'a answer to the charge.

In the latest reported case that I have found, Rex. 
v. Thompson (1), Lord Heading C.J. said, at p. 032:—

There is no doubt as to the principles of law applicable to this case; 
they arc well settled and in recent years have been frequently discussed 
and approved, and notably by the Judicial Committee of the Privy 
Council, in Makin v. Attorney-General for New South Walcs(2), and by 
the House of Lords in /?. v. Hall(3). The general rule is that the evi
dence tendered must be relevant to the charge for which the accused is 
being tried. If the evidence merely proves, or tends to prove, that the 
accused is of such evil character or disposition that he is likely to have 
committed the offence charged ugains thim, it is irrelevant and is inad
missible. If it tends to prove that the accused committed the crime charged 
against him it is relevant and admissible, notwithstanding that inci
dentally it may also prove, or tend to prove, that the accused is a (tenon 
of criminal or immoral character or (Imposition. Keg. v. Oil is (per 
Channell J.) (4); Perkins v. Jeffery (5). The difficulty lies in the 
application of this general rule to particular cases.

This judgment was affirmed in the House of Lords, 13 
Crim. App. Cas. 61(6).

In Rex. v Boyle and Merchant (7), at p. 347, the same 
learned Chief Justice, discussing the admissibility 
against a defendant charged with demanding money 
with menaces of evidence of other recent transactions 
similar in all respects to that charged, said

Wt- think that the ground upon which such evidence ia admissible is 
that it is relevant to the question of the real intent of the aceuted ia doing 
the arte Its object ia to negative such a defence as mistake or accident 
or abaenre of mminof iiUenl and to prove the guilty mind which ia the 
necessary ingredient of the offence charged. • • • In the recent caee 
of ft. v. Manon (8), this court followed the decision in Res. v. Rhode>(9),

(1) (1917] 2 K.B. 630. '
(2) 11894] A.C. 67.
(3) 11911] A C. 47.
(4) [19(101 2 (j.B. 768, at pages

781, 762.
(9) 11899]

(6) (1915] 2 K.B. 702, at page 
707.

(6) 11918] A.C. 221.
(7) [1914) 3 K.B. 339.
(8) (1914) 10 Cr. App. Rep. 169. 
Q.B. 77.
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and came to the conclusion that the evidence of similar transaction» 
subsequent to the charge was admissible in order to rebut the d< j, nee

Avory J., quoting the foregoing language witli ap
proval in delivering the judgment of the Court of 
Criminal Appeal in Perkins v. Jeffery (1), at p. 70S, pre
ceded it with this statement:—

But it is, wé think, open to doubt whether evidence is admissible 
to prove a “system or course of conduct” unless it is relevant to negative 
accident or mistake or to proie a particular intention.

In Rex. v. Shellaker(2), on a prosecution for unlaw
fully and carnally knowing a girl under 16, evidence of 
previous acts and conduct of the accused tending to 
shew that he had previously had connection with the 
girl was held admissible, as Isaacs C.J. said, citing R. 
v. Ollis (3), for the purpose of shewing intent. See too 
Rex. v. Smith, (4) ; Rex. v. Francis (5) ; Archbold’s Crim
inal Pleading Evidence and Practice, 25th cd. (1918), 
345 et seq. Roscoe’s Criminal Evidence, 12th od.,
p. 80.

In Rex. v. Fisher (6), Channel! J., speaking for the 
Court of Criminal Appeal, said at p. 152:—

The principle is clear, however, and if the principle is attended i 
I think it will usually be found that the difficulty of applying it to a 
particular case will disappear. The principle is that the prosecution 
are not allowed to prove that the prisoner lias committed the offence 
with which he is charged by giving evidence that he is a person of ban 
character and one who is in the habit of committing crimes, for that 
is equivalent to asking the jury to say that because the prisoner haa 
committed other offences he must therefore be guilty of the particular 
offence for w hich he is being tried. But if the evidence of other offences 
docs go to prove that he committed the offence charged, it is admissible 
because it is relevant to the issue, and it is admissible not because, but 
notwithstanding that, it proves that the prisoner has committed 
another offence.

And at p. 153:
If all the cases had been frauda of a similar character shewing » 

systematic course of swindling by the same method, then the evidence 
would have been admissible.

(1) [1915) 2 K.B. 702.
(2) [19141 1 K.B. 414. 
(1) [1900] 2 Cj.B. 758.

(4) (1915) 84 L.J. K.ll 2153
(5) 30 L.T. 503.
(#) [1910) 1 K.B. 140.
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The passage first quoted from the Fisher Case (1) is 
approved in Rex v. Rodley (2), at p. 472. In Rex v. 
Ball (3), a case of incest, the House of Lords upheld 
the admission of evidence of previous incestuous re
lations between the defendants to establish, as Lord 
Lorebum C. says, at p. 71, that
the proper inference from their occupying the same bedroom and the 
same bed was an inference of guilt or—which is the same thing, in 
another way—that the defence of innocent being together as brother 
and sister ought to fail.

This, says Avory J. in Rex v. Rodley (2), at p. 473,
comes within the rule previously indicated that (such) evidence is 
admissible to rebut a defence really in issue.

In Reg v. Ollis (4), the defendant was charged with 
obtaining money on three worthless cheques. To 
prove guilty knowledge the prosecutor on a former 
charge against the accused (of which he had been ac
quitted), based on a like use of a single worthless 
cheque, was called and gave evidence that he had been 
induced to give the accused his cheque by a false repre
sentation that another cheque taken in exchange was 
good. A strong court held the evidence admissible, 
Lord Russell of Killowen C.J. saying, at p. 76:—

It is impossible to say that all these facts were not relevant as 
thetiitig an intention to defraud. The fact of the dishonour of the first 
cheque might, and perhaps ought to, have been capable of explanation, 
but it is impossible to say that it was not relevant.

Channell J., at p. 782, gives a very apt illustration 
of the principle as applied to a case of passing counter
feit coin.

In part the syllabus in The People v. Hodge (5), 
reads as follows:—

Where defendant on trial tor manslaughter in procuring an abortion, 
admitted the abortion, but claimed that he believed that the operation 
waa neceaaary, and that he performed it without criminal intent 
evidence that he had performed a similar operation on another woman

(1) 1191011 K.B. 149. (3) 119111 A.C. 47.
12) [1913J 3 K.B. 488. (4) [19001 2 Q.B. 758.

(5) 141 Mich. 312.

CAN.

sTc.
Brunet 

The Kino.

Anglin, I.



424 Dominion Law Reports. [42 D.L.R.

CAN. for the purpose of producing an abortion war admissible on the issue

Brunet

of intent.
Sec too The I*wyU v. Seaman (1), at p. 357 el seq.

I do not cite Reg. v. Dale (2), referred to by Mr.F. x J
The Kino. Justice Cross, because, although very much in point,

Anim. i and an opinion of Charles J., whom Lord Alverstone in 
Rex v. Thomson (3), at p. 22, speaks of as “a great 
authority,” it has been adversely commented upon by 
that learned Chief Justice at p. 396 and by Lawrence J., 
at p. 424, in Rex v. Bond (4), the case which probably 
calls for the most careful consideration.

That case involved a charge similar to that now 
before us. The accused had admitted to Crown wit
nesses that he had used instruments on the complainant 
but “suggested” that it was for a lawful purpose and 
with no criminal intent.

That was substantially his defence. The evidence 
of one Taylor, that he had performed a like operation 
upon her to procure a miscarriage, was admitted to 
shew criminal intent. She added, however, that the 
accused had told her “ he had put dozens of girls right.” 
The judgments are very carefully and, if I may be per
mitted to say so, as was usual with that learned judge, 
very accurately analysed by Osler J.A. in Rex v. Pollard 
(5), with the probable exception of that of A. T. Law
rence J. As Mr. Justice Osier says, at p. 99:—

The point (in Pollard'a Case(5) was not actually decided in the re
cent case of The King v. Bond(4), but it would seem from the opinions 
of the majority of the judges who took part in the decision that the 
evidence waa not in the circumstances admissible. • • • In the case 
before us the evidence of system which carried the day against the
accused in The King v. Bond (supra), or anything approaching it, 
which would let in proof of a single prior criminal act as part of a 
system is wanting; and therefore, in my opinion, the conviction of 
the prisoners cannot stand (p. 102).

The evidence of system referred to was the state-

(3) [19121 3 K.B. 19.
(4) (1906) 2 K.B. 389.

19 Ont. L.R. 96.

(1) 107 Mich. 348.
(2) 16 Cox C.C. 703.
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ment of the prisoner in the Bond Cose(l) made to the CAN-
Crown witness Taylor that, “he had put dozens of girls 8. C.
right.” Pollard'» Case(2), therefore, is authority for the Uktnet 
admissibility on the issue of intent of proof of a single tmk kino 
prior criminal act of like nature provided some proof is 
first given of a system of which it may form part.

Of the seven judges who heard the appeal in the 
Bond' Case(l), two, Alverstone C.J. and Ridley J., 
thought the evidence of the prior act inadmissible 
apparently because the defence was not accident or 
mistake and the evidence of system was in their opinion 
insufficient.

Jelf J. and Darling J. thought the evidence ad
missible without reference to the statement of the 
accused as to his treatment of dozens of other girls, 
and that the fact that it was a single instance affected 
only its weight and not its admissibility. The reason
ing of Darling J., at pp. 409-10, is very cogent. He 
concludes:—

Taylor's evidence went to prove that, contrary to the defendant's 
allegation in defence as to hi* being engaged in doing a lawful act, he 
was doing a thing which, in his view, was apt to procure abortion, and 
that because it was so he had already done it with that unlawful avowed 
knowledge and purpose. This evidence, therefore, tends to prove that 
the defendant had, in repeating his former conduct, an intention 
different from that alleged by him in his defence, so it is not foreign 
to the |ioint of it nor less relevant because it goes to prove the charge 
in the indictment.

Jelf J., at p. 413, says:—
Upon the question whether there was or wits not a design on the 

prisoner's part to procun1 the miscarriage of Ethel Jones evidence that 
on another occasion he had done the same thing with similar instru
ments under similar circumstances with that design upon another girl 
seems to me to have a definite bearing. The fact that only one other 
case was brought forward and that case nine months old, goes, in my 
mind, only to the weight, and not to the admissibility of the evidence 
The subject of inquiry is the state of mind of the prisoner when he 
used the instruments upon Ethel Jones and the improbability that on 
one occasion under precisely similar circumstances he should have the 
design to procure a miscarriage, and on the other occasion should have

(1) [1006] 2 K.B. 389. (2) 10 Ont. L.R. 06.
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another nnd an innocent object would tend to shew (and that is nil 
that is necessary) that he had the bad design in regard to Ethel Jones, 
Of course, if instances are multiplied, the weight of the evidence m 
greatly increased, and if a system is shewn it may be irresistible. But 
to my mind it is quite unnecessary to shew a system which is only a 
question of degree.

Kennedy J., if there had not been anything mure, 
would have excluded the evidence of a single prior not 
done nine months before as affording no just ground of 
an inference of guilty intent in the case on trial. Cit ing 
Reg. v. Cooper (1), at pp. 549-50, however, he thought 
the statement made by the prisoner to the witness 
Taylor could not be excluded and amounted to proof 
of a course of conduct sufficient to render proof of 
the prior operation admissible as evidence of an act 
that formed part of such course of conduct and warrant
ing an inference of a systematic pursuit of the same 
criminal object. A single instance of a former similar 
offence is in his opinion relevant without proof of sys
tem only to rebut a defence of accident or mistake.

I confess my inability to understand how evidence 
of a single prior similar act can be relevant to an issue 
of design versus accident or mistake, if it be wholly 
irrelevant to an issue of criminal versus innocent 
intent.

A. T. Lawrence J., as I read his judgmenl, dis
tinctly held evidence of the former offence admissible 
as relevant on the issue of intent. He says, at p. 420

The relevance depends upon the issues actually in contest; when
ever it is in issue whether the prisoner, though he did the act alleged, 
did it without any intention, ».«., accidentally, or without any criminal 
intention, i e., innocently, such evidence may be given.

If the act charged is manifestly an intentional act, but the defence 
is that it was honestly or projicrly done, such evidence is admissible to 
rebut this defence by shewing knowledge of some fact essential to guilty 
knowledge or by shewing that in other cases similar acts have been 
committed by the prisoner by the like means under the like circum
stances. The number of caws and the [îeculiarity of the circumstances 
tend to shew the improbability of the innocent intention (p. 421).

(1) 3 Cox C.C. 547.
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The mind of the prisoner ran only he revealed by hia woitla or by 
Lis acte. H ia in many raam imiioea.'ble to form a sound concluaion 
upon the state; of his mind at a given moment, unless his words and 
arts under similar circumstances are subjected to investigation. It is 
fur this reason that I think the words of Lord Herschell—“to rebut a 
defence which would otherwise be open to the accused”—are an 
essential part of the pro|>osition of law. This idea is also expressed by 
Lord Alverstone C.J. in Rex v. Wyatt (1), when he says that such 
evidence is admissible ns negativing any accident or mistake or the 
existence of any reasonable or honest motive.

Any statement of the law which omits this latter part of the prop
osition would seriously cramp the administration of justice and cannot 
be supported upon principle.

In all cases in order to make evidence of this class admissible there 
must he some connection between the facts of the crime charged in the 
indictment and the facts proved in evidence. In proximity of time, in 
method, or in circumstances there must be a nexus between the two 
sets of facts otherwise no inference can be safely deduced therefrom 
(p. 424).

The learned judge concluded:—:

CAN.
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It is impossible without reversing a long series of cases to say that 
the evidence of Taylor was not admissible. It shewed that the illness 
of the prosecutrix was the result of design, and not of accident; it 
■hewed that the prisoner’s scheme or system when the indulgence of 
his passions had got girls into trouble was to use these instruments 
upon them to relieve himself from the burden of paternity; it tended 
to rebut the defence he set up of an innocent operation, and to negative 
any reasonable or honest motive for its performance.

It seems to me with respect, to be reasonably clear 
that Mr. Justice Lawrence agreed with Darling and 
Jelf JJ. rather than with Kennedy and Bray JJ., as 
Mr. Justice Osier appears to have thought.

No doubt, however, as put by Osler J.A., it was
thv evidence of nyntera which curried the day aRuingt the accused in 
The King v. Bond{2).

It led Kennedy and Bray JJ. to hold the evidence in 
question admissible thus supporting the conclusion of 
Darling, Jelf, and Latvrence JJ. in favour of dismissing 
the appeal. While the Bond Case (2), therefore, 
certainly cannot be cited as an authoritative decision 
for the admission of evidence of the commission by the

(!) (1904] 1 K.B. 188 at p. 193. (2) (1906) 2 K.B. 389.
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accused of another similar offence, if unaccompanied by 
some other similar evidence of system, to prove criminal 
intent where that is in issue, or to rebut a defence of 
innocent or lawful purpose, the reasoning of Darling, 
Jelf, and Lawrence JJ. seems to me unanswerable. 
With Jelf J. I am of the opinion that whatever ob
jection there may be to evidence of a single other 
similar offence goes to its weight only and not to its 
admissibility. It
tends to rebut the defence (of innocent purpose) which would bp 
otherwise open to the accused

(Makin v. Attorney-General for New South Wales! 1))—
to rebut the defence set up,

(Rex. v. Mason(2))—
to rebut a defence really in issue,
(Rex. v. Rodley(3))—
to overthrow a defence already set up and admitted to bç the defen
dant’s answer to the charge

Rex. v. Iiond(i), per Darling J.—
Its object is to negative the defence of absence of 
criminal intent (R. v. Boyle and Merchant(5)), to 
establish that the defence of innocent conduct should 
fail (Rex. v. flott(O)), to prove a particular intention 
(Perkins v. Jeffrey(7)). With Ixird Russell C.J. I find it 
impossible to say that such evidence is not relevant 
(Reg. v. Ollis(S)), inasmuch as it tends to make more 
probable the criminal intent regarding which, in view 
of the defence set up, it was essential that the Crown 
should not leave room for reasonable doubt. How far 
it does so is a question of degree which affects its 
weight not its admissibility; see the speech of Lord 
Atkinson in Thompson v. The King(Q), at p. 72.

(1) 11894) A.C 87. (5) [19141 3 K.B. 339.
(2) (1914) lOCr.App. Rep. 169. (fl) [19111 A.C. 47.
(3) [19131 3 K.B. 468. (7) [1918] 2 K.B. 702.
(4) 11006J 2 K.B. 389. (8) [19001 2 (j.B. 788.

(9) 13 Grim. App. R. 61; (19181 A.C. 221, 229, 231.
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But while I think the evidence of the Cleremont 
and Cloutier women was admissible without and apart 
from any evidence of system, we have in the passage 
quoted from the testimony of Alice Vachon, an ad
mission by the accused of his practice or system of 
procuring abortions quite us clear and strong as was 
that deposed to by the witness Taylor in the Bond 
Case(l) and deemed sufficient by Kennedy and Bray JJ. 
to render admissible evidence of another like offence 
committed by the accused. The evidence here is of 
two like offences in the commission of which the method 
pursued was so similar to that adopted in the accused’s 
treatment of Alice Vachon that the necessary nexus is 
clear notwithstanding that they took place, one, two 
years, and the other, four or five years before.

The admissibility of the evidence could probably be 
upheld also on the ground that it is corroborative of 
the testimony of Alice Vachon that the accused had 
told of having treated other girls in the same manner. 
Rez. v. Chitson (2).

The weight of the testimony was, of course, for the 
consideration of the trial judge in this case, as it would 
have been for that of a jury had the trial been by jury. 
1 entertain no doubt whatever that the evidence ob
jected to was admissible.

Nor have I any doubt that the evidence was prop
erly received in rebuttal. It was offered to meet the 
defence of innocent purpose put forward by the accused. 
While such a defence was always open, there was no 
probability of its being set up until the prisoner gave 
his testimony. It was then actually in issue. Rex v. 
Bond (1), at pp. 409, 420. The evidence was offered 
to rebut the respondent's denial of criminal intent and, 
according to the view stated in a very recent criminal 
case, could not properly have been admitted for that

(1) |1906] 2 K.B. 389. (2) (1909] 2 K.B. 945.
29—42 D.L.R.
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8. C. Avory J. in delivering the judgment of the Court of

The Kino.

Criminal Appeal in Perkins v. Jeffery (1), said, at p. 06:
Having regard to what was said in the House of Lords in the cay

Anglin. 1.
of Hex (or Director of Public Prosecutions) v. Christie (2), as to the 
practice in a criminal case of guarding against the accused being pre
judiced by evidence which though admissible would probably have a 
prejudicial influence on the minds of the jury out of proportion of its 
true evidential value, we think that such evidence as to other occasions 
should not Ik* admitted unless and until the defence of accident or 
mistake, or absence of intention to insult, is definitely put forward.

But as Osler J.A. said in Rex v. Pollard (3), at p. 
103, in answer to the contention of the appellants that 

the evidence objected to, if admissible, should have 
formed part of the Crown’s case in the first instance 
and that it was erroneous to admit it in reply:—

In my view, however, the point is of no importance. If admissible 
at all, the evidence might, by leave of and in the discretion of the trial 
judge, be given at either stage of the ease for the pur|tose of disproving 
honesty of motive, if that were the defence relied upon, or of rebutting 
a defence of accident or mistake, or to contradict the defendant un a 
point material to the charge, ns in The King v. Higgins (4).

In Rex v. Crippen (5), the Court of Criminal Appeal 
held that:

Where evidence which is relevant to the issue is tendered hv the 
prosecution to rebut the case set up by the defence it is for the judge 
at the trial to determine in his discretion whether such evidence should 
lie allowed to lie given or not. Even if the judge exercised his discretion 
in a way different from that in which the Court of Criminal Appesl 
would have exercised it, that affords no ground for quashing the con
viction of the prisoner. If, however, it is shewn in any case that the 
prosecution has done something unfair which has resulted in injustice 
to the prisoner the Court of Appeal may interfere.

Here the learned judge when admitting the testi
mony of Cleremont and Clouthier definitely informed 
the defendant that he would have the fullest oppor
tunity of meeting it by calling any further evidence he 
might wish in sur-rebuttal and offered him an adjoum-

(1) 25 Cox C.C. 69. (3) 19 Ont. L.R. 96.
(2) [19141 A.c. 646. (4) 7 C»n. Cr. Cas. 08.

(5) 27 Time» L.R. 69, [1911] 1 K. B. 149.
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ment for that purpose, and the defendant actually gave 
evidence in contradiction of that given by those 
witnesses.

Not only was the evidence in my opinion properly 
admitted but every care was taken that the accused 
should suffer no possible injustice by its reception in 
rebuttal.

The appeal fails and should be dismissed.
Bhodeur J.—I am of opinion that this appeal 

should be dismissed with costs. The reasons for judg
ment of Mr. Justice Anglin and of Mr. Justice Lemieux 
having been communicated to me, I concur in those 
reasons.

Iæmieux CJ. (ad hoe).—On the 15th May, 1917, 
Brunet, a physician, was convicted, before Judge 
Choquette, at Quebec, of practising abortion on the 
person of one Alice Vachon, and sentenced for such 
crime to five years in the penitentiary (303 Grim. 
Code).

Before passing sentence, the judge at Brunet’s re
quest reserved for the decision of the Court of King’s 
Bench, the two following questions:—

1. Whether the presiding judge had jurisdiction to hear and deter
mine the ease;

2. Whether certain evidence adduced in rebuttal by the Crown was 
legal or not.

Appellant Brunet has contended, as well before the 
Court of King’s Bench as before the present court, that 
Judge Choquette had no jurisdiction to hear and deter
mine the case and that the evidence in reply put in by 
the Crown was illegal and prejudicial to the accused 
inasmuch as the trial judge had relied on such evidence 
to convict the appellant.

First Question.
Validity of the evidence in rebuttal or in reply 

adduced by the Crown.
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As stated in the record of the reserved case, it wu 
proved by the prosecution that the accused had, on 
the 13th, 14th, 15th and 16th days of July, 1910, used 
certain surgical instruments on the person of one Alice 
Vachon, an unmarried female, who was pregnant at 
the time, for the purpose of procuring her miscarriage.

The Crown, in making its proof in chief, adduced the 
evidence of the girl upon whom the illegal operation 
had been performed as well as medical evidence of the 
symptoms of Alice Vachon and of the mutilated con
dition of the fœtus and then rested its case.

Brunet, the accused, thought proper to be examined 
in his own behalf and stated, as a witness, that the 
instruments used by him on the person of Alice Vachon 
were so used for a lawful purpose and without any 
criminal intent.

In order to repel such criminal intent which the 
girl's evidence would fasten on him, the following ques
tion is put to Brunet by his attorney:—

Q.—At all the visits which Alice Vachon made to you, she has 
sworn that you had worked in her body with certain instruments to 
bring about abortion, at almost every one of her visits, except in the 
afternoon; I ask you, is that true or not?

A.—I did not use instruments to bring about abortion, but I used 
instruments to produce disinfection.

In cross-examination, he was asked by the Crown 
if it was not true that, in 1914, he had procured the 
miscarriage of two females living on Bridge St., Quebec 
city.

Following are the questions asked him in that con
nection as well as his answers thereto:—

Q.—Now, did you not either procure the abortion of two young 
girls residing on Bridge St. in the fall of 1914? Question objected to. 
Question allowed. A.—It was not done, that is sure.

Q— I put you the question whether, in the fall of 1914. you did not 
procure the abortion particularly of a girl residing on bridge St.? 
Question objected to. Objection reserved. A.—I do not recollect 
that.

Q.—Will you swear that that did not happen? A.—I would have 
to see the person to be able to tell.



42 DXJL] Dominion Law Reports. 433

Q.—You cannot remember? A.—Why no; in 1814, I do not
remember.

The Crown, in reply or in rebuttal, heard, as wit
nesses, two women, Laetitia Cloutier and Bernadette 
Clouthier, who testified that the appellant had procured 
the miscarriage of each of them, some few years before, 
by methods which resembled those described by Alice 
Vachon as having been applied to her.

Brunet, heard as a witness in his own behalf, ex
pressly admits having used instruments on the person 
of Alice Vachon; he denies however that it was with 
the criminal intent of procuring abortion, but states, 
on the contrary, that it was for disinfection purposes.

Brunet’s assertion was obviously intended to excul
pate himself and to repel or disprove all evidence tend
ing to shew that he had employed such instruments 
for abortive purposes.

Under such circumstances, was the Crown entitled 
to contradict Brunet, to rebut his affirmation and to 
examine, in reply, witnesses to shew that Brunet, with 
a criminal intent, that of causing abortion, had per
formed, on those very witnesses, similar practices, using 
instruments like those used in the case of Alice Vachon?

In this matter of evidence in reply, the rule adopted 
by all the English authors is that such evidence must 
not be confirmatory. Evidence in reply must, as a 
general rule, be strictly confined to rebutting the de
fendant’s case and must not merely confirm that of the 
plaintiff or prosecutor.

Brunet's contention, as embodied in his testimony, 
that he had used certain instruments on the person of 
Alice Vachon not with a view to determining abortion 
but in order to produce disinfection, purported on his 
behalf the allegation of a certain fact intended to estab
lish his good faith and dismiss any criminal intent.

Such his claim amounted to a special plea based on

CAN.

sTc.
Brunet 

The Kino. 

Lwiw.CJ.
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CAN~ a special fact which the Crown, in the examination in 
8- C- chief, could not anticipate. That theory of the dis- 

Brunit infection constituted a new fact which the Crown had 
Thi King the right to disprove or rebut by evidence in reply of 
,_ZTV.. other facts excluding good faith, that is to say, of similar 

practices previously performed by the accused, on other 
persons, for a like criminal purpose.

Such evidence was not confirmatory of the pros
ecutor’s case, but was evidence the nature and intent 
of which was to rebut the defendant’s case and pre
tensions.

Jurisprudence or at least a list of judgments are to 
the effect that the evidence to prove in reply or in re
buttal against the accused similar acts committed by 
him on other occasions is legal, when the defence of 
absence of intent to commit a crime is definitely put 
forward. It has been decided that such evidence was 
admissible upon three grounds : to establish design, to 
rebut the defence of accident, mistake or lack of 
criminal intent, and as shewing a systematic course of 
conduct.

As Lord Reading C.J. said in Perkins v. Jeffery (1):
Such proof does not tend to she w generally that the accused had a 

fraudulent or dishonest mind, but to shew that, lie had a fraudulent or 
dishonest mind in the particular transaction, the subject matter of the 
charge, then being investigated.

In the most recent criminal law treatise entitled 
Outlines of Criminal Law, published by Kenny, Pro
fessor of the Laws of England, 7th ed., p. 354, 
we find the following doctrine expounded:—

Nor is there, even in English law, any intrinsic objection to giving 
evidence of the prisoner having committed other crimes, if there be any 
special circumstance in the case to render those crimes legally relevant.• ••••••*•

Whilst the fact of a prisoner having committed other similar offences 
is not relevant to the question whether he committed the actus reus of 
which he is accused now, yet, so soon as this actus reus has been fi lly

(1) 25 Cox Cr. Cas. 59. at p. 66.
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Mtahlishrd. evidence of those previouw offences msy well be relevant to CAN. 
the question of bis state of mind in committing this act (Aw mens rea) if
the defendant do actually raise that question (Rex v. Rodley) (1). ___
Such evidence was originally admitted only in exceptional offences Brunet 
where a denial of was rea was peculiarly easy, like embezzlement or v- 
false pretences. But now the admissibility is recognised us a general 1 he kino. 
rule in no way limited to peculiar classes of crime. Lemiwu.CJ.

And the author quotes a number of cases where 
decisions were rendered supporting that principle.

On that ground, we find : that the evidence in reply 
adduced by the Crown through the two girls Iveatitia 
and Bernadette Clouthier was legal inasmuch as such 
evidence was not confirmatory of the prosecution’s 
case, but was meant to disprove or deny the assertion 
made under oath by Brunet, of a new fact intended to 
establish his good faith ; that such evidence was further 
legal inasmuch as it exposed or purported to expose 
Brunet’s perverse or criminal mind in his practices or 
in his use of instruments on the person of the Vachon 
girl, to procure her abortion, by reason of the fact that, 
for a like criminal purpose, he had previously performed 
in a similar way on the Clouthier girls.

Second Question.
Had Magistrate Choquette proper jurisdiction to 

hear and determine the case?
Magistrate Choquette, who tried and convicted 

Brunet, is a Judge of the Sessions of the Peace, but his 
jurisdiction as such is subject to a particular condition, 
that is to say, he may sit only in the case of absence or 
inability to act of Judge Langelier, who is the regular 
Judge of the Sessions of the Peace, in and for the Dis
trict of Quebec.

Brunet’s contention is that Magistrate Choquette 
has heard and determined the information with which 
he was charged without due power or jurisdiction so to 
do, owing to the fact that, at the time of the trial,

(1) 9 Cr. App. R. 69, 75.

.
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Judge Langelier was not absent, but that, on the con
trary, he was then present in his cha.nbers, at the 
court house, Quebec city, and furthermore that the 
condition to which Magistrate Choquette’s jurisdiction 
is subject, the absence of Judge Langelier, docs not 
appear in the record.

All the proceedings had in the Brunet case before 
Magistrate Choquette bear, as a head-line, the state
ment that Magistrate Choquette is sitting in the 
absence and owing to the absence of Judge Langelier.

Such declaration in the record is supposed to lie 
true or implies a presumption pro lanlum of truth, to 
wit: that Judge Langelier was juridically absent for 
reasons deemed valid which it is not our province to 
question or appreciate. Such presumption pro tnntum 
could of course be nullified and superseded by a stronger 
presumption or by legal evidence, offered in the usual 
way of legal debate, in support of a plea declining the 
jurisdiction of the court.

No such declinatory plea was ever urged in this 
matter.

We read, in Broom’s Inégal Maxims, p. 722, tlmt
where act* are of an official nature, or require the concurrence of official 
liereonB, a presumption arises in favour of their due execution. In 
these cases the ordinary rule is omnia prmumunturrite et nolle n it t r n$t 
mta doner probetur in rontranum, everything is presumed to In rightly 
and duly performed until the contrary is shewn. The following may 
be mentioned as general presumptions of law illustrating this maxim— 
that a man, in fact acting in a public capacity, was pro|ierly appointed 
and is duly authorised so to art; that the records of a court of juntice 
have been correctly made, according to the rule, ren judicata prove,tab 
aeeipüur; that judges and jurors do nothing causelessly and malici
ously ; that the decisions of a court of competent jurisdiction arc well 
founded, and their judgments regular, etc.

The statute, when referring to the absence of Judge 
Langelier, making conditional upon such absence the 
jurisdiction with which Magistrate Choquette is wr-ted, 
uses a word which must be construed in a braid and 
liberal acceptation. The word “absent” docs not
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mean “physically away from the district or the court rAN- 
house.” The juridical construction of that word “ab- 8. C. 
sence" rather implies non-presence of the judge on the Bsdnet 
bench or in the court-room. The reasons for the tesKuto 
judge's absence from the bench or the court-room may 
be numerous and may consist in relationship to either 
of the parties in the ease, in having expressed his opinion 
on the matter at issue, in his feeling temporarily indis
posed and in so many other reasons ejusdem generit 
as nuiy induce the judge to abstain from attendance 
on the bench or in the court-room.

ll is Judge Imngelier himself who, in such instances, 
appreciates the validity of the reasons of his absence.
He is not bound nor called uimhi to make a statement 
in writing as to his absence and his reasons therefor or 
to fylc same in the record, in order to vest Magistrate 
ChiM|uette with the necessary jurisdiction.

Such absence was sufficiently established by the 
statement heading the proceedings in the ease: “present,
Hon. Judge Choquette, in the absence of Judge Imnge- 
lier."

The following decision seems to conform to the 
spirit of the statutory enactment under discussion as 
well as to common sense-: “Absent” as used in Acts,
1888, p. 1)4, authorising the Chief Justice to hold court 
in the abaenee of a law judge means non-prcscnce in the 
courts. When the law judge is temporarily away, he 
must Ik- presumed to be away by reason of some ina
bility to attend, and he is absent in the statutory 
sense. The Slate v. Engeman (1), from Words and 
Phrases Judicially Defined, vol. 1, p. 35.

At the time when the reserved case was argued be
fore the Court of King’s Bench, the Crown fyled a 
sworn declaration wherein Judge Imngelier stated that

(I) 23 All. Rep #76; 64 N.J. Law 247.
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it was to his knowledge and with his consent that 
Magistrate Choquette had tried the Brunet case.

Such statement, supposing it were valid or necessary, 
would go to shew that Judge Langelier had agreed that 
the case be heard by Magistrate Choquette, because, 
obviously, for one reason or another deemed legitimate, 
he himself did not want to act. The above declaration 
would also preclude any supposition that Magistrate 
Choquette might have interfered in the case or arro
gated to himself powers and jurisdiction with which he 
was not legally vested.

In this affair, after Brunet had been sentenced, 
there took place certain formalities which, unless 
sternly discountenanced and reproved by our courts of 
justice, might lead to serious mishaps of a nature to 
interfere with the administration of justice in criminal 
matters.

Two months after the sentence, a clerk in the office 
of the Court of Sessions of the Peace gave his affidavit 
wherein he stated that Judge Langelier was present in 
court while Brunet was being tried. That clerk had no 
authority to make such declaration which had and 
could have no legal weight or value whatever. It could 
not avail as against the oft-repeated statement con
tained in the record that Magistrate Choquette had 
acted in the absence of Judge Langelier.

Other affidavits were also produced cither to deny 
or corroborate the entry made in the record uncut the 
absence of Judge Langelier. Such affidavits were not 
and could not be of any consequence in the decision of 
the reserved case. If really Magistrate Choquette had 
no jurisdiction, if he usurped the functions which he 
then exercised, there was but one way, during the trial, 
to dispute his jurisdiction and that was by special plea 
or exception. And if such want of jurisdiction only
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came to appellant’s knowledge after his conviction, he c*w- 
could yet complain by urging the usual grounds, which 8. C. 
he utterly failed to do. BrunetBrunet

We consequently find that Magistrate Choquette 
bad due jurisdiction to hear and determine the case.

The Kino.

I am for dismissing the appeal.
Appeal dismissed.

Annotation—Abortion rt physician’s operation—Proviso other AsnotstloR.
OPPENCES TO REBUT DEPENCE OP JUSTIFICATION.

(Mgers (Law of Evidence 1911, page 34) states the general rule 
to be that whenever the state of mind in which a party did an act 
is material, anything that party said or did in any other trans
action previous or sulisequent is admissible, "if it throws light on the 
state of his mind when he did the act in question.’’ The rule ap
plies both to civil and criminal cases and us to the latter it forms 
an exception to the rule that no evidence will lie admitted of the 
prisoner's Lad character, or of other offences alleged to have been 
committed hv him, or of other offences of which he has lieen 
convicted, until lie has I-con found guilty of the crime for which he 
is now charged.

This enables evidence of other transactions to lie given where 
the issue is raised of guilty knowledge or malice or fraudulent 
intent ; II. v. Couper, 1 Q.B.D. 19; Praed v. Graham, 24 Q.B.D.
53; K. v. Rhode», |1899] 1 Q.B. 77; hut the other transactions 
must always be relevant to the question of guilty knowledge, 
intent, etc., in the case being tried. The other transactions, 
whether previous or subsequent, must throw light on the state 
of mind of the accused when he did the act charged. Much of 
the jurisprudence on evidence of this class has developed in the 
last quarter-century. One of the leading cases is Uakin v. Attor
ney-General of New South Wale», |1894] A.C. 57, 63 L.J.P.C. 41,
17 Cox C.C. 704. Lord Ilerschell said in that case, [1894] A.C.
57,at page 64, that the mere fact that the evidence adduced tends 
to shew the commission of other crimes docs not render it inad
missible if it he relevant to an issue before the jury, “and it may be 
so relevant if it liears upon the question whether the acta alleged 
to constitute the crime charged in the indictment were designed 
or accidental, or “to rebut a defence which would otherwise be 
open to the accused.” This latter expression as interpreted in 
later cases does not mean that such evidence might be called to 
rclmt any defence possibly open but of an intention to rely on 
which there was no probability whatever, but a defence which 
is actually set up and admitted to be the defendant's answer to 
the charge; ft. v. Bond, [1906] 2 K.B. 389, at 409.

The doctrine has been applied in disproving the Irons tides of 
a physician’s prescription in a liquor law prosecution ft. ». Welford 
410.L.R. 359. V
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The practice in criminal cases should be to avoid pulling m 
evidence of other acts which though strictly admissible would 
probably have a prejudicial influence on the minds of I he jury 
out of proportion of it» true evidential value, until the defence of 
accident, mistake or absence of criminal intent, is “definitely put 
forward," R. v. Jeffery (Perkin» v. Jeffery), [1915] 2 K.H. 703,25 
Cox C.C. 59, 26 Cox Mag. Cas. 518, applying R. v. Christie, 
[1914] A.C. 545. The charge in Perkins v. Jeffery was indecent 
exposure with intent to insult. The case came before Lord 
Reading, C.J., Avory and Sankcy, JJ., in the Court of Criminal 
Appeal. The complainant had to prove first that the reapindent 
hail exposed himself; secondly, that he liad done so wilfully and 
not accidentally; and, thirdly, that he had done it with intent to 
insult. One of the questions raised was whether the accused 
(respondent) giving evidence on his own behalf could Is- asked in 
cross-examination if be had exyiosed himself to the satin1 voting 
woman at the same plaee (a certain |tark) two months previously. 
A second question was whether evidence was admissible on the 
I>art of the complainant that the accusal had so exposed himself 
on the prior occasion at the same park; and a third question 
whether evidence was admissible on the [tart of the complainant 
that the respondent had on other occasions indecently ex]<«d 
himself with intent to insult females at the same place and about the 
same hour.

The court held that the Criminal Evidence Act, 1898 Imp., 
did not exclude any question in cross-examination which may 
tend to criminate the accused of the offence charged, nor any 
evidence which is admissible to shew that he is guilty of the 
offence charged. Further, it was held that the question in crus- 
examination and the evidence of the complainant directed to eke* 
that he had clone the same thing at the same place and to the 
same woman were admissible and relevant to each of the issues 
raised for the purpose of shewing tliut she (the complainant) 
was not mistaken in her identification, that the act was done wil
fully and not accidentally and that it was done with intent to 
insult her. Hut with regard to the evidence tendered of other 
witnesses to shew tliat the respondent 'tail lieen guilty of a sys
tematic course of conduct by indecently exposing himself with the 
intent to insult females on other occasions at the same place, 
the court jointed out tluit the dates of the other occasions were not 
before them and held that unless it appeared clearly that the 
defence that the act was not done wilfully or with intent to insult 
was to lx- relied upon, and that the other occasions were mfficitnll) 
approximate to the alleged offence to shew a systematic i untie of 
conduct, the evidence should not lie admitted. The court thought 
it open to doubt whet her evidence is admissible to prove a "system 
or course of conduct” unless it is relevant to negative accident 
or mistake or to prove a particular intention, Perkins v. Jeffery, 
[1915] 2 K.H. 702. There must be a nexus or connection let ween 
the act charged and the facts relating to previous or subsequent 
transactions, which it is sought to give in evidence, to make such
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evidence admissible. R. v. Boylt and Merchant, [1914] 3 K.B. 4sss»sM— 
339,347.

Tlie other acts may have such a connection (ncus) with the 
act cliarged that the criminal intent appearing fn, l the other 
acte, or shewn in connection therewith, is inferential!.- ‘le same 
in the act cliarged. See R. v. OUis, [1900] 2 K.B. 758, 09 L.J.Q.B.
918, 19 Cox C.C. 554. In Brunet v. The King, supra, Anglin, J.
(with whose opinion Davies and Brodeur, J J., expressed concur
rence) said that whatever objection there may l>e to evidence 
«/ a tingle other similar offence goes to its weight only and not to 
its admissibility. R. v. Thompson, 13 Cr. App. K. 61, 72. It 
is relevant if it tends to make more probable the criminal intent 
regarding which, in view of the defence set up, it was essential that 
the Crown should not leave room for reasonable doubt. Brunet 
v. The King, supra.

The two important questions to be considered in each case 
are whether there is a sufficient nexus lietween the act charged and 
the other acts; and are the other acts relevant to the question of 
accident, intent, or the like, raised in respect of the act charged.
The Brunet case, su]>ra, is singularly lacking in the indicia which 
might lie expected in this regard so far as the opinions delivered 
are concerned. The charge was against a surgeon for procuring 
an abortion by an instrument and the defence raised admitted tbe 
me of an instrument but attempted to justify. This defence 
appears to have been backed up by the evidence of the surgeon 
himself and the opinions aliove reported do not shew that any 
expt.1 evidence was brought forward to discredit the theory that 
the use of instruments would be justified under the physical 
conditions which the accused swore he found in the patient,
M., a miscarriage already Itcgun. Nothing appears on the 
question of the surgeon's remuneration for the service performed 
■o as to shew motive from any excessive charge. Tbe mention 
by the accused to the complainant of other similar ojierations 
■aid to have been performed would naturally refer to the alleged 
justifiai le conditions to which he made reference in his testimony.
The other persons who were operated upon were not named in the 
conversation, and it would seem that by calling two persons oper
ated upon by the accused at remote dates, the accused was at 
least, indirectly, called upon to affirm or deny whet her they were 
the persons he had talked alout, and to affirm or deny that the 
conditions to which they dejxised were consistent with the physical 
conditions he found in their cases. Cases may arise in which the 
physician or surgeon, however innocent he may have l«en in the 
case in hand, may prefer to take the risk of conviction rather than 
disclose matters relating to his treatment of other patients. There 
leems to be ground for much doubt as to whether the nexus 
letwcen the case lieing tried and the alleged offences of two and 
four years previously was made out. The case was not like one 
of “system" as that term is used in fraud cases. In R. v. Fisher,
I1910] l K.B. 149, 79 L.J.K.B. 187, 22 Cox C.C. 270, a case of 
false pretences, it was held that the falsity of the statement there



Dominion Law Reports. [42 D.LX

in question was not proved by giving evidence that in other raw 
the prisoner made other false statements, though it did lend to 
shew that the prisoner in that case was a swindler; and although 
there was sufficient evidence of the false pretence alleged to justify 
the conviction, the evidence of the other cases might have influ. 
enced the jury and the conviction was therefore set aside. Thr 
court in H. v. Fisher, supra, said: “There is no rule of law tint 
swindling is, as regards proof, different from any other offence, 
and if a man is charged with swindling in a particular manner, his 
guilt cannot be proved by shewing that he has also swindled 
in some other manner.” Can it be said that the evidence in 
Brunet’s case, supra, so far as disclosed in the opinions delivered, 
opened the way for proof of other criminal acts of a like character 
with other parties alleged to have been committed years before 
the abortion in question? The serious question which the care 
suggests is whether a surgeon who has admittedly performed an 
operation which was followed by a miscarriage can safely plead 
justification without having his female patients generally brought 
into court, whether willingly or not, to testify to operations if 
that character performed upon them. It can be assumed from the 
character of the defence that circumstances of danger to the life 
of the mother may justify an operation to bring on a miscarriage. 
See argument in B. v. Bond, [HXM'.| 2 K.B., at 302; Cullertson on 
Medical Men and the Law (1913), 234, 236; Honnard Slr.tr, 
77 III. 483; State v. Howard, 32 Vt. 380; Commonwealth v. /frète». 
121 Mass. 69.

It may also be assumed tliat in many cases the dangerous 
physical condition of the woman prior to the surgeon operating 
is the result ef criminal attempts made by the woman lereelf 
before the surgeon is consulted. Wliat is the surgeon's position 
if the prior criminal attempts have set up loth a miscarriage and 
septic poisoning? If the woman admits the prior attempts, she 
is laying herself liable to prosecution and may consequently 1* 
expected to deny them although the fact may be patent to the 
medical man. If the latter is to be guided by the dictates of pru
dence and regard for possible consequences to himself, he will 
refer the rase to a public hospital, or if that be declined by the 
patient, he will at least refuse to operate unless another surgeon 
of standing is called in to verify the fart of the dangerous eonriition 
of the patient. If, in fact, the patient’s life was already in danger, 
very prompt action might be necessary and there might he ex
ceptional ruses in which it would not be practicable for the surgeon 
to surround himself with all the safeguards which prudence might 
dictate. He may be called upon to act speedily to save life under 
circumstances under which the patient is not only oblivious uf the 
danger she already is in but refuses to I relieve it when told by the 
medical adviser. If he performs an operation and a miscarriage 
follows, is it relevant to the question of criminality or non-crim
inality that the accused had been guilty of other abortions vents 
before? The answer to that question will depend upon the cir
cumstances of the particular case; there must be a nexus or there
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cto le no relevancy. In Weed v. The People, 56 N.Y. 628, the Aaaeudea. 
accused was indicted for procurring an abortion; a circular adver
tisement issued by the accused was held admissible in which he 
advised females who should consult him how the matter could lie 
kpt a secret and they protected from criminal punishment.
This was held admissible as shewing knowledge of the character of 
the drugs admininstered and their proliable effect and that he 
administered them for the purpose of procuring an abortion.
So in People v. Seaman (1895), 107 Mich. 348, 363, the guilty 
knowledge and intent of t he physician defendant were shewn by t he 
character of the house to which the accused had directed the woman 
logo, it lieing a place of resort for abortion practices, and that 
accused was frequently there “and for the very purpose of per
forming his part in these criminal operations" (107 Mich., at 363).
The admission of testimony in People v. Hodge, 141 Mich. 312,104 
N.W. 598, of an abortion performed on another person was dis
tinguished from the denial in People v. Lonsdale, 122 Mich. 392, 
on the ground that the criminal intent was a necessary conclusion 
in the Lonsdale case from the act proved; but tliat in the Hodge 
este it was not and that such intent “depended on the truth or 
falsity of defendant’s defense that the act was done for a legiti
mate purpose" (141 Mich. 314). The Hodge ease was a prose
cution for manslaughter resulting from an alsirtion and the 
defendant claimed that he lielieved the operation was necessary.
The prosecution called a woman who swore to a similar o|ieration 
upon her for the avowed purpose of procuring an alsirtion and this 
was helil admissible along with proof of the defendant's request 
to this witness tliat she should get w hat money she could from the 
man responsible for her condition and give him iiart of it. The 
Hodge case if supportable under Knglish jurisprudence is a border 
line decision.

A distinction is to lie made lietwcen mere proof of prior similar 
crimes and proof of crimes involved in a systematic course of 
criminal conduct. H. v. Fisher, [1910] 1 K.B. 149, 153. An 
accused iicrson should not lv convicted liecausc he liad previously 
been guilty of other crimes of that class or designation nor liecausc 
he may have denied such other crimes or misrepresented the con
ditions which surrounded them.

The leading Knglish decision on an aliortion charge against a 
physician is H. v. Bond, [1906] 2 K.B. 389. The dissenting judg
ment of Lord Alverstone, C.J., shews tliat the real point of the 
decision was whether the facts that the accused physician had 
had improper intercourse lioth with the girl as to whom the cliarge 
was being tried and with another girl railed to testify for the 
prisecutinn and that lioth girls became pregnant in consequence 
tod were o|ierated upon by the accused, tended to shew a system 
or course of conduct on the part of the prisoner in cases in which 
he had gut girls into trouble: See [1906] 2 K.B., at 395. Lord 
Alverstone, C.J., thought that in the particular case this ground was 
too dangerous and not suEcient to justify the admission of the evi
dence hut t hat he was not to be considered as holding that thero 
might nut lie cases in which the evidence would have lieen ad-
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miseihle on such grounds. He aducd: “Nor does it by any meani 
follow that evidence will be inadmiasible on the ground only that 
it goes to proi e only one other criminal act and not one of :i mim- 
ber. There may lie other circumstance» shewing the uct «night 
to be proved to he part of a criminal practice or system . f which 
the criminal offence charged in the indictment formed part.” 
Kennedy, J., referred particularly to R. v. Geering, IN I. I M.C 
215; R. v. Cotton (1873) 12 Cox C.C. 400; R. v. Roden i|s7l,. 12 
Cox C.C. (130, and Matin v. Attorney-General of New South Walts 
[1894] A.C. 67, and said:

“In all these cases it will, I think, lie found that the occur
rences of which evidence was admitted were occurrences connected 
with conduct on the part of the accused, so repeatcil nrnl » 
closely linked in point of time as well as character with the offence 
for which the prisoner was on his trial, that,according to the tea 
of justice as well as of common sense, there could lie no «'riots 
challenge of its relevancy to the issue as to accident or mistake on 
the part of the accused in the particular case which formed the 
subject of the indictment.”

Mr. Justice Darling laid stress upon the fart that the evidence 
of the prior offence was upon another woman pregnant I,y the 
accused and that the accused had then stated in effect tluit his 
design on tliat occasion was unlawful, [1900] 2 K.B. 410. Hray. J, 
found there was evidence of a system and would have rejected the 
evidence of the other offence or attempted offence if adduced 
solely to shew the knowledge of the accused (a physician t luit the 
instruments he used were capable of being used for alxirtinn pur
poses, that not being the real issue, [1906] 2 K.B., at 417. The whole 
question was whether the instruments were in fact unci I fur an 
unlawful purpose; there was “nothing inconsistent in a doctor 
one day using these instruments for an unlawful purls se and in 
another rase many months afterwards using them fur a lawful 
purpose, unless you can shew a course of conduct ami mV merrly 
one or tuo isolated instance!," [1906] 2 K.B., at 418. Before ad
mitting evidence of other offences the judge should satisfy himself 
that the evidence tendered will, if true, establish or tend to 
establish a system; a mere attempt to procure abortion in the prior 
case» would not lie enough in the opinion of Bray, J.. to admit the 
testimony. R. v. Bond, [1906] 2 K.B. 389, at 418. Mr. Justice 
A. T. 1-awrencc in affirming the conviction laid stress upon the 
motive of the accused “to relieve himself from the burden of 
paternity" and that the evidence of the other woman tended to 
rebut the defence of an innocent operation “and to negative any 
reasonable or honest motive for its performance."

It would appear that the doctrine has lieen extended in the 
Brunet case beyond anything which was directly in issue in the 
Bond case.
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CAMERON w. CANADIAN PACIFIC R. Co.
Sukalchewan Court of Appeal, llaullain, C.J.S., Newlandi, Lamont and 

Elwood, JJ.A. July It, 1918.
Master and servant (I III—294)—Emergency—Dangerous courses— 

Adoption or moot dangerous—Scope or employment—Liability
Or MASTER.

If in » case of emergency mi employee in the course of liis employment 
bae two courses open to mm, either of which may be dangerous, and in 
the emergency adopts the more dangerous and is injured, this does not 
put him outside the scope of hie employment, and he is entitled to dam
ages under the Workmen’s Compensation Act (Saek.).

Appeal from a District Court Judge in un action under the 
Workmen’s Compensation Act. Affirmed.

P. E. MacKcnzie, K.C., for appellant.
F. H. Bence, for respondent.
Havltain, CJ.S.:—I concur in dismissing the upped. 
Newlands, J.A.:—This is an action under the Workmen's 

Compensation Act, in which the following facts were found by the 
District Court Judge:—

I find ns a fact that this man was in the course of his employment when 
he went to get his lantern from the ealmoee and started to the yard office 
While he was doing that this switching engine pulled out and stood between 
the man and his objective, and his problem then was to successfully negotiate 
this crossing What he did was this: he waited a couple of minutes for the train 
to move, hut as there xu s no movement of the train, he got up on the ladder 
between the cars and got across with his lantern, apparently safely on to the 
other side, and alighted on ice; whether the train started to move just as his 
foot was on the ground or immediately before or after I cannot say, but the 
whole tiling happened so quickly that it was practically all one event, that is, 
the slipping and the train movement took place at the same second of tin e as 
far as 1 can see. The result of it was that in endeavouring to save hiu self he 
slipped and broke his wrist, and brings this action under the Workmen's 
Compensation Act against the company.

He further held:—
In climbing on to this train this man was doing, in point of fact, what he 

wsa accustomed to du every day—looking after his own train.
I realize the difference pointed out by the superintendent between getting 

onto moung cars on your own train when you have the guidance and control 
of it, and getting on a train when you do not have that advantage and you do 
not know when it is going to start ; but still he had hold of the ladder and sup
ports put there for tfie express pur|>ose of enabling men to get up and travel on 
the cars . In this case the plaintiff arrived to take bis train out; he 
had no time to spare and had to make up his mind what to do, it was a matter 
of latency; there was no urgency in the Hxghlty case, and there again is a 
distinction Moreover, here the obstacle was interposed by the defendant : 
the plait tiff did not seek it: it was thrust on him.

The cam* of Ixincathire and Yorkshire H. Co. v. Iliyhley, 
.HH7j A.C. 352, was relied on by the appellant as an authority 
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for reversing the judgment of the trial judge. The facts in that 
ease are stated in the head-note a# follows:—

On the day of hie death the deceased, with other workmen, wus under 
orders to travel by train to a place further down the line to work there. The 
men arrived at a station where they had to change, and, having some time to 
wait for the next train, they started to cross the lines to a mess-room on the 
opiate side of the station where they could get hot water for their breakfast 
which they had brought with them. On his way to the mess-room t he deceased 
attempted to pass under the trucks of a standing goods train. The true 
moved and he was killed. The mess-room could have been reac hed without 
crowing the lines, but this way took longer, and the men for their own roe- 
venienoe habitually used the way across the lines. The County Court Judge 
fourni that the accident did not arise out of or in the course of the employment 

In considering this case, I would first call attention to the 
remark of Finlay, L.C., p. 359, that “a finding of fact in one 
case cannot In* a safe guide as to a finding of fact in another 
case,” and to the remarks of Lord Dunedin on p. 364

I should like to add that, though a decision of a court of higher or equal 
authority binds another court as to propositions of law, it cannot bind them 
as to the findings in fact. No doubt if the facte of two ease# are so similar si
te be practically identical the second court will hesitate long before it con*» 
to a different conclusion. Nevertheless, the facts of two different vanes can
not, ex nalura ret, be actually identical, and it is never incuinlieut on a court to 
import the finding of fact in one rase into another.

As to the question of law involved in that rase, the sank 
learned lord continues:—

As to the law on the subject of added perils, I cannot add to what wss 
■aid in the caae of Plumb, 11914) A.C. 62, as to which I would like to point out 
that, although it is contained in a judgment which bears my name, that wm 
really the considered judgment of the House, and does not therefore at all rest 
on my individual authority. It is with insistence laid down in that judgment 
that the question is always whether the case falls within the words of the Act, 
and that "added peril" is a teat only, though a very convenient tent in certain 
circumstances. I refer particularly to the closing words of the judgment 

These words are on p. 70 of the alxm* died case:—
Tried by either of the two tests I have examined, the apjiellant in thu 

ease seems to me equally to fail. But he dews fail, not liecausc he was acting 
outside the sphere of his employment, nor because by his conduct he brought 
on himself a new and added peril, but because he has failed to shew any 
circumstances which could justify a finding that the accident to him anw 
"out of his employment."

Now, in this rase, the District Court Judge fourni that the 
accident happened to the plaintiff "out of his employment 
This being a question of fact, if there is any evidence to sustain 
this finding, this court cannot interfere with it, because, by a. 19 
of the Workmen's Compensation Act, there can only !*• an appeal 
upon a question of law or a mixed question of law and fact.
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In the first place, the trial judge has found that it was a matter 
of urgency. He had only some 5 minutes to take out his train 
and he had to cross the track in order to go to the yard office 
to get his orders.

In the Homes ease, [1012] A.C. 44, I,ord Mersey, speaking of 
that case, p. 51, Raid:—

It is not as if the case had lwen one of emergency where the boy might 
hsve had o discretion to use the perhaps speedier, although the forbidden, 
means of reaching hid destination.

In the short time the plaintiff had at his disposal, he had to 
make up his mind whether he would wait until the train moved 
on, cross the train as he did, or go around one end of it, and as he 
«lid not know which way the train was going to move, if it did 
move, the latter course was not one which would tend to expedite 
lii* work. Of the other two courses; that of waiting until the 
train moved past him and left the track clear for him to cross, 
he first waited to see if the train was going to move, and, it not 
moving and it being necessary for him to get to the yard office 
at once in order to take his train out on time, he adopted the only 
other course open to him at the time, that of crossing the train. 
There was no rule of the defendants which explicitly forbade this 
course, therefore, in adopting it, he was not employed doing 
something that he was employed not to do; he simply adopted 
one of the only two courses open to him—he having no time to 
wait longer—that of going around the train or across it, either 
of which might be dangerous, ns he did not know when or in which 
direction the train was going to move.

That, in this emergency, he adopted the most dangerous ami 
was hurt, does not, in my opinion, put hint outside the scope of 
his employment, and I tun of the opinion that then1 was ample 
evidence for the District Court Judge so finding.

That being the ease, the appeal should, in my opinion, be 
dismissed with costs.

Lamont, J.A., concurred with El wood, J.A.
Elwood, J.A.:—The respective functions of the trial court 

tod the Court of Appeal in eases eon ing under the Workmen's 
Compensation Act are discussed by Cozens-Hanly, M.R., in 

v. Norton Hill Colliery Co., [1909] 2 K.ll. 539. at 542. where 
he nays;—

I hope that I ahull never depart from the fundamental rule that the 
(ounty Court Judge is the tribunal to find the facta, but when, as in the
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S ASK. present case, the facts are all found or admitted, then the only question which

C. A. came before t he County Court Judge was this : What is the true inference to be 
drawn from these known facts?

Cameron

Canadian
Pacific
R. Co.

and in Lancashire and Yorkshire R. v. Highley, [1917] AX’. 352, 
at 3G9, Lord Atkinson says:—

No doubt it is well established, where the relevant and material farts in 
such a case as this are either found or not disputed, that the question of

Elwood. l.A. whether the accident arose out of the workman’s employment is a question of 
law, not of fact : Herbert v. Samuel Fox & Co., [1916) 1 A.C. 405; (Jane v. 
Morton Hill Colliery Co., supra.

It seems to me, therefore, that we are not at all bound by the 
conclusion of the District Court Judge, that the accident arose 
out of the employment.

In the case at bar, there is no evidence that the defendant 
company was aware of any custom of its employees crossing !*- 
tween cars to which was attached an engine. In fact, the un
contradicted evidence is that the company was not aware of any 
such practice. So that the case could not come within a number 
of cases where it has been held that the permission to do the very 
thing that caused the accident, or the knowledge of the employer 
that its employees were in the habit of doing acts similar to that 
which caused the accident bring the act within the scope of the 
employment.

It will be observed that Lord Atkinson says, “but lie is not 
entitled and, therefore, he is not employed to do things which are 
unreasonable.” If that is a test, and I must say that it appeals 
to me as being a reasonable one, was the act of the plaintiff un
reasonable? To the knowledge of the defendant company its > 
employees were in the habit of getting on and off moving trains. 
But, while it is true that the circumstances under which they so 
got off trains were quite different from the circumstances of the 
getting on and off by the plaintiff at the time of the accident, 
yet to my mind such practice is of some importance in considering 
whether or not the act of the plaintiff was unreasonable.

With, I must confess, considerable hesitation, 1 have come to 
the conclusion that the act of the plaintiff at the time was not so 
unreasonable as to cause the accident to be one which did not 
arise out of the employment.

In my opinion, therefore, the appeal should be dismissed with 1 
costs. Appeal dismissed.
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Re McNEIL.

Sew Brunswick Supreme Court, Appeal Division, Hazen, C.J., McKeown, 
C.J.K.B., and Grimmer, J. June 21, 1918.

Wills (5 III—70)—Various documents—Real intention of testator— 
Military will revoked by letters written later not admitted
TO PROBATE.

In arriving at a conclusion as to a will of a deceased (>erson to be 
gathered from various documents admitted the court must have in view 
the real intention of the testator and must gather it from the documents 
presented.

If in the series of testamentary documents the court finds one which 
has been wholly and completely revoked by the provisions of a succeed
ing will the one so revoked will not be admitted to probate because it 
has no part to play in the devolution of the estate.

Letters written by a soldier on active service, which furnish conclusive 
evidence that he considered a prior will in force, and shewing that he 
considered a subsequent military will which is inconsistent with it as 
repudiated, are sufficient to revoke such military will.

Appeal from the judgment and decision of the Judge of the 
York County Probate Court. The judgment was varied by 
excluding military will from probate, otherwise judgment confirmed 
and appeal dismissed with costs to all parties out of the estate.

J. B. Dickson, for appellant ; F. //. Peters, contra.
Hazen, C.J., agrees with McKeown, C.J., K.B.D.
McKeown, C.J., K.B.D.:—This is an appeal from a decree of 

the Probate Court of the County of York, whereby 4 certain docu
ments were admitted to probate as “together constituting the 
last will and testament ” of the above named James Milford 
McNeil, deceased.

The first of such documents is a will bearing date April 13, 
1910, and executed in conformity with the provisions of c. 130 
of C.S.N.B., Ireing the chapter concerning wills. It was exe
cuted by the testator in the city of Winnipeg on the date last 
aforesaid, prior to which time he had enlisted as a soldier in His 
Majesty’s Canadian forces and was then a member of the 78th 
Battalion, C.E.F.

In due time the testator proceeded overseas and while in 
barracks in England he executed a second testamentary docu
ment. called a military will, I rearing date August 9, 1916. No 
evidence was forthcoming as to the circumstances which led him 
to subscribe the last named will, but the testimony of George 
Parker, sergeant-major of the 24th Battery, indicates that, in all 
cases, soldiers about to proceed overseas are directed to fill in and 
execute a military will, the form for which is provided in each
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soldier's pay book. Reference will lie hereafter made tu its 
terms, hut I think we should not lose sight of the fact that, as far 
as the evidence discloses, the military regulations seem to impute 
upon each soldier the burden of filling in the form of will so pro

vided.
The remaining two documents so admitted to probate con

sist of a couple of letters, dated respectively November 2Ô, 191<j, 
and Deccmlfer 12, 1916, written by the deceased to his sister 
Ida Donnelly, who received the same in due course of mail.

In a considered judgment, the Judge of the Probate Court 
admitted these 4 documents to probate as together constituting 
the will of the deceased, and against such decision the executors 
under the will of April 13, 1916, have taken appeal, and are moving 
to set aside that part of the decree which pronounces that the 
two letters referred to, should be admitted to probate. The 
appellants claim that the will of the deceased is contained in the 
first two documents, namely, the will made in Winnipeg and the 
military will, and that the letters in question form no part of such 
will.

It may be well to distinguish between the provisions of the 
different documents so admitted to probate, in order that the 
contention of each i>arty may Ijc apparent.

It is admitted on all sides that the real estate which belonged 
to the testator during his lifetime, is disposed of by the first 
will only. So there is no contention Ixdween the parties over that 
part of the testator's estate. The dispute is concerned with the 
personal property left by deceased. Under the first will, a quarter 
of the same is given to his sister Ida Donnelly, and the balance 
thereof is divided equally between his two brothers, Scott McNeil 
and Charles McNeil, who are named as executors thereunder.

The second will, or as it may be termed, the military will, is 
so brief that it may l>e as well to set it out in full. It reads as 
follows:—
No. 147204.
Name—James Milford McNeil.
Unit—78th Batt. Winnipeg (irenadiers.

Military Will.
In the event of my death 1 give the whole of my property and effect* to 

my brother, Scott McNeil, of Cross Creek, York Co., New Brunswick, Canada 
Signature—J. M. McNeil J. M. McNeil,
Rank and Regiment—Pte. 78th Batt. No. 147204
Date—August 0th 1916. 78th Batt.
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There is no dispute concerning the validity or effect of these 
two wills. The first one is executed in complete conformity with 
the law of this province, and the second one is effective to convey re McNeil. 
the testator's personal estate only; if these two documents were all .. r~~~ CJ 
that the court is asked to deal with, the matter would stand, I KBD 
think, in this position—the Inquests of personal property made by 
the first will to Ida Donnelly and to Charles McNeil would be 
cancelled by the military will, and all the personal projiertv of 
the deceased would go to Scott McNeil, and his real estate descend 
as the first will directs. Hearing this in mind, we pass to the con
tents of the two letters admitted to probate dated November 
25, and December 12. 1910. They were both written by the 
testator to his sister Ida Donnelly while in active service and 
actually on the battlefield. They are somewhat lengthy, but 
cannot be properly discussed without Iteing set out in full. They 
read as follow's :—

Somewhere in France.
Nov. 25th. 1916.

Dear Sister:
As we arrived back from the front line last night for a few days more rest.

I received your letter with a bunch of others and was awful glad to get it. We 
had quite a strenuous time of it while we was there and I was lucky enough to 
get out again without a scratch, but 1 am not going to say anything about the 
sights or conditions. I will be looking out for all those parcels and there is a 
bunch on the way from Vancouver and all the way east, so 1 should fair pretty 
well for Xmas. I did not expect Anna Merrill would be sending those socks 
very soon, but am making out all right. And about t hat assigned pay. I have 
been to the paymaster three times and there was always some reason he could 
not fix it up, short of forms or something, I don't know as it makes much 
difference, only in case anything did hap|>en, I wanted to be sure you got that 
much. I made a will before leaving Winnipeg and sent it to Scott. With what 
money I have in different Banks and Insurance, there is near four thousand 
dollars, a third of the total 1 left to you. The farm to Charles, the rest of the 
money to Scott and Charles. I have a bunch of real estate and mining stock 
which I left to Scott. If it could be looked after and sold at a fair price would be 
worth between six and ten thousand dollars, but 1 advised him not to spend 
any money on it. I am afraid I will fail in sending any Xmas presents this 
year as it is almost impossible to get anything and w e only are paid 30 francs a 
month, but will send all kind of good wishes instead. 1 intended to write twice 
as much but he is calling for the mail so will close. Love to all.

Milford.

Somewhere in France.
December 12th, 1916.

Dear Sister:
As I have nothing else to do, thought I would write again to-night, and use 

up my green envelope. As you may notice, it is not sensered by our own
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regiii cut and is intended only for family maters, bui 1 get* I have nothing 
special to say. But they only give out green envelopes once in a blue moon
We have had a big snow storm to-day and it is fearful sloppy. There is not

s McNeil, much of the snow on. but lots of mud. I had a long letter from Aunt Maggie
heôwîi C J ***** n^*lt an<* a Parcel a few days ago. She is well, and was at Dmg Like
K.B.D. visiting Will George's little girl that had infantile paralysis. Is some better 

but may always bo a cripple. Thought 1 would s|x‘nk again in this letter about 
my insurance, etc., as perhaps the other letter did not get through. As 1 said 
in it. with my insurance in New York Life and Bof L.F and K. and money in 
Moisons Bank, Kevcktoke; Canadian Bank of Commerce, Golden. B.C.jand 
lm|)eriul Bank of Canada at Field, B.C. amt a little, about $100, at tin- Bank 
of Montreal, Winnipeg, 1 have about $4,(XX). In the will I made before leaving 
Winnipeg ami sent to Scott, I left you a quarter of the total (1 believe it wasa 
quarter). Now in the event of me being a casualty, 1 don’t think there will be 
any great t rouble about collecting t his. Scot t and Charles are t he exeataton. I 
left the farm to Chartes. I have considerable real estate around the Coast 
which 1 left to Scott, but told him not to spend any money on it. If I go bark 
to the Coast ami able to look after it , should lie able to get a few thousand out 
of it in time. I have md been able to make any assignment of pay to you. 
Have been up to the paymaster several times, but lie was always tmt of the 
necessary forms, and there is also to my c redit now at army pay office about 
$150 which w ill go to Scott. We only got paid BO francs a mont h here which u 
about $0 in real money. Except this month when wc will get about $100 
The rest of our pay is put to our credit ; when we are in the firing line we don’t 
need much money. And so I sent that extra money 1 had on me to Scott !y 
Major Shipman when we went to England. Some time ago as he would need 
it to pay my Life Ins. Premium and if I need it 1 can draw from my account at 
the w ar office. But would like to sign some over to you as I wanted to he sure 
of you having a little anyway. I gess our rest is about over and expect we will 
soon be going to the front line again. There was a lot of talk of us getting» 
few days leave but g<*ss it is not coming off. But 1 think after what wc have 
been through we deserve it all right. I am now in the snijiers section. Have 
been on machine gun and bombers and am now a sniper. Was kind of sur
prised was 1 was railed for it as my eyes are none too good for that but gess 1 
will mostly be with the scouts (going out at night cutting Frits’s barb wire and 
such things). I received the socks from Nellie Inst night and am pretty well 
supplied now. Am also getting some parcels, had one from Phoebe lately, so 
am getting qi ite a lot of good things to eat which is quite a change. Well,
I gess 1 will bring this lone letter to a close. As I hear the Ixiughlar blowing 
the mail call so gess will go down and see how many is for me. With belt 
regards.

Yours ns ever,
Milford.

N. B.

S. C.

Address as before.
Dee. 13 Received box from Cross Creek Womans Institute last night

With these two letters above at length set out, Ida Donnelly, 
the addressee of l>oth, presented to the Probate1 Court her claim 
to rank as legatee of a portion of the personal property belonging 
to the deceased. Her claim is that her late brother's estate
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should he divided between herself and her surviving brothers 
cm the basis of the disposition made by the first will. The claim 
was presented to us on the basis of these two letters being dispos
itive of that portion of the personal estate to which they make 
reference, and that such letters form a portion of her late brother's 
will. By admitting these papers to probate, the court below 1ms 
to some extent at least accepted or countenanced such claim.

In arriving at a conclusion as to the will of a deceased person, 
to !*• gat hem! from various documents admitted, the court must 
have in view the real intention of tin testator and must gather 
it from the documents presented. In this particular, it assumes 
the functions of a court of construction, passing under its notice 
all the documents submitted, and gathering from then? the will or 
wish of the testator with reference to his whole estate. If, as it 
frequently ns, the latest drawn testament purports to deal 
with only a portion of the deceased's estate, probate of a prior 
will is, or may lie, necessary to shew how the balance of the estate 
is to devolve; and further—if, in such prior will, the maker’s 
whole estate is devised or bequeathed, the subsequent will operates 
to cancel its predecessor as far as it is contradictory thereto. 
Both wills—or any number of wills —must l>e admitted to probate 
although partially inconsistent with each other, if it is found to 
be necessary to have recourse to them all to determine the devolu
tion of the whole estate. If a testator should desire to do so, he 
may n ake half a dozen wills each dealing with a separate portion 
of his property, and they all would be entitled to probate as repre
senting his complete will and desire1 with reference to his whole 
estate. In tlu- instances above suggested, the court would admit 
all the documents to probate, lx‘cause each one co-operates with the 
other in carrying out the maker’s wishes. But if, in a series of 
testamentary documents, the court finds one which has been 
wholly and completely revoked by the provisions of a succeeding 
will, the former (so revoked) will not be admitted to probate be- 
eause it has no part to play in the devolution of the estate—it is 
cancelled by the later will. In this sense, inconsistent documents 
will not be admitted to probate. A person's will or wish with 
reference to his estate must be a consistent whole. With refer
ence to any individual legacy or number of legacies, the testator 
must intend either to give or withhold them. And when the court
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has arrived at a conclusion satisfactory to itself, as to just what the 
testator did intend, it must, I conceive, admit to probate such 
papers as bear out that intention so expressed and arrived at, ami 
it also must exclude such papers, if any, as are contradictory or do 
not form part of the actual will of the deceased testator. Two 
papers, or wills, wholly contradictory cannot constitute the will 
of a deceased person, either one or the other must be excluded by 
the court.

Now in this instance the court below has put in the hands of 
the executors, pajx'rs, some of which are essentially contradictory. 
It is impossible for the executors to carry out the directions of 
the testator as expressed in all the documents admitted to probate 
By the military will many of the legacies bequeathed under the 
first will are cancelled. As previously remarked, if these two 
documents alone were liefore the court, they would l>oth be 
properly admitted, the one operating to convey the real estate, 
and the other cancelling the legacies granted to certain of the 
legatees under the first will, and giving the whole body of the 
personal estate to Scott McNeil. But when the further question 
of the disposition made or re-affirmed by the letters in evidence, 
is comidered, it is apparent that considering first the letters as a 
whole, and then the terms of the military will, choice must le made 
as to which shall prevail. As between the letters on the one hand, 
and the military will on the other, both purport to dispose of all 
testator’s personal property, and the executors cannot follow 
nor carry the directions of both, because they are wholly incon
sistent and contradictory. Ida Donnelly contends fur the letters 
The executors stand by the military will and repudiate any 
testamentary validity attaching to the letters in question. A* 
regards this issue the court must make pronouncement, and 
following whichever view may seem proper, it must exclude either the 
letters or the military will from probate. And when the choice 
is made between these later documents, the real will and intention 
of the deceased will be consistent as to all the documents filed, 
for only such documents should be admitted to probate ns are con
sistent with each other, and truly represent the testator’s will.

A second will, partially inconsistent, revokes a former one to 
the extent to which it is so inconsistent. Consequently, the 
first and second wills may well be admitted to probate, reading
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the provisions of the former us modified by those of the latter 
testament. But it is not possible to read the military will and 8. C. 
the letters as partially inconsistent. They are wholly inconsis- aE McNeii.. 
tent; and in determining what the actual will of the testator was, Mct^^ CJ 
either the second will or the letters must lie cast aside. In the k.b d.
case of Lemage v. Goodban, L.R. 1 P. & D. 57, the court had under 
consideration inconsistent testamentary dispositions, and the 
judge, Sir J. P. Wilde, remarked as follows, at p. 02:—

Cases of the present character are properly questions of construction, and 
in deciding upon the effect of a subsequent will on former dispositions, this 
court has to exercise the functions of a court of construction. The principle 
applicable is well expressed in Williams on Executors. He says, “The mere 
fact of making a subsequent testamentary paper does not work a total revo
cation of a prior one, unless the latter expressly, or in effect, revoke the former, 
or the two be incapable of standing together; for though it be a maxim, as 
Swinburne says above, that as no man can die with two testaments, yet any 
number of instruments, whatever be their relative date, or in whatever form 
they may be (so as they all be clearly testamentary), may be admitted to 
probate as together containing the last will of the deceased. And if a subse
quent testamentary paper be partly inconsistent with one of an earlier date, 
then such latter instrument will revoke the former, as to those parts only, 
where they are inconsistent." This passage (says the judge) “truly represents 
the result of the authorities."

Coming now to the question as to the real effect of the letters 
submitted. It is to be noted that in neither of them does the 
writer express himself as thereby giving to his sister the property 
alluded to, but he phrases it differently and expresses himself 
as having given it to her by his first will, which indeed is true, 
but he makes no reference to the fact that he took it away from 
her by the military will. Mr. Dickson contended with considerable 
force that the letters are not on their face testamentary, they do 
not dispose or purport to dispose of any part of the testator’s 
estate, but are simply letters written by the testator to his sister, 
informing her that he has made a will and what disposition he had 
thereby made of his property—that the letters were not written 
animo testandi; that is to say, he does not actually and in terms 
give any property to his sister by the letters themselves, and 
therein he distinguished this case from cases cited by Mr. Peters, 
who relied upon Gattward v. Knee, [1902] P.D. 99; In the Goods 
of Hiscock, [1901] P.D. 78, and other cases cited therein.

In these latter cases, the direct expression of gift is contained 
in the letters submitted, and there is no doubt that a letter written
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in such form constitutes a valid soldier’s will as to personal prop- 
8-C. erty. No attempt is made on either side to deny that pru|K>si-

Re McNeil, tion. But Mr. Dickson’s point is clear; he says these let ten 
McKaown c j werc llut written anima te standi, and that they are not testamentary 

K B D because they do not dispose, or purport to dispose, of any of the 
testator’s estate. From the standpoint of phraseology, the 
argument seems to me to lie sound, but even so, in my view, it 
simply shifts the basis of Ida Donnelly’s claim, and 1 think the 
court should give effect to these letters if in its jiower to do so.

The judge of the court lielow, in a (to me) instructive judg
ment has fully dealt with the question of testamentary rights 
of a soldier on active service. Starting with a person's rights of 
testamentary dis]>osition at common law, and the method of 
carrying such right into effect, he has followed the subject through 
its various statutory restrictions to the present day, noting, 
however, the saving legislative clauses which have preserved special 
privileges to those on military service. He then goes on to say:—

The deceased being n soldier on actual military service at the time of the 
making of the papers of August V, November 25, and December 1J, could 
dispose of his personal estate in the same manner as personal estate could have 
been disposed of previous to the Statute of Frauds (29 Chas. II. c. 3i of 1C77

Before the Statute of Frauds, a testator could dispose of his personal 
estate by an unattested writing signed by the testator, and it follows that a 
soldier on actual military service could so dispose of his personal property 
to-day. As he could at any time, while of disposing mind, change any pre
ceding testamentary dis|K>sition, it must follow, if he has the same freedom of 
dis|K>sition reserved to him, that he could do the same thing to-day.

In Drummond v. Parish, 3 Curteia 522, at 528, Sir Herbert Jenner Fust 
says: “Prior to the Statute of Frauds, a .will might not only be made by word 
of n.outh, but the most solemn will might be revoked by word uf mouth. 
A will executed in the presence of witnesses might be revoked by parol.” See 
also Pelt v. Hake, 3 Curteia 612.

I don’t think s. 14 of c. 160 deprives the soldier of this right By e. 31 
“will" includes “any testamentary disposition." And 1 think it necessarily 
follows that a testamentary disposition by a soldier may follow within e. 14 
and revoke or modify a previously written and attested will in so far a* the 
personal estate is concerned. As before stated, the testator in the case before 
me was in actual military service within the meaning of s. 5 at the time the 
documents were written.

I think the judge of the court below is quite right in saying 
that it is open to a soldier on actual military service to change any 
preceding testamentary disposition. And if these two letters in 
question can and ought to l>e admitted to probate, their effect is 
unmistakable—the military will is revoked. There are two most
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instructive eases upon the admissibility of codicils or writings 
referring to previously executed wills. The first is reported in 
L.R. 1 P. Ü83, under the name—In the goods of Algernon Hicks. 
On the testator's death a will was found dated August 4, 1804, 
duly executed. Beneath the signature was written this memo:

Memo. This my last will aud testament is hereby cancelled, and as yet 
I have made no other.

A. Hicks, August 14. 1868. 
Witnesses—Ann Carter, cook ; Mary Coles, housemaid.

Lord Penzance said: “The will is revoked, and you are entitled 
to administration, but I doubt whether it ought to include the 
memorandum. It seems to me to fall within the words of the 
statute us simply a writing declaring an intention to revoke and 
not entitled to probate."

In Rc Fraser (1869), L.R. 2 P. & D. 40, the facts were that at 
the foot of his will the deceased wrote a memorandum to the 
effect—“this will was cancelled this day." And he duly executed 
such memorandum in the presence of two witnesses. Held that 
such memorandum wras not a will or codicil but only a writing which 
could not be admitted to probate. Lord Penzance in delivering 
judgment said:—

This case goes further than the one referred to (He Hicks). 1 had serious 
doubts in deciding that one, but 1 thought the memorandum in that case did, 
perhaps, do something more than merely revoke the will, while in this case it 
stops at a revocation. By s. 20 of the Wills Act, it is enacted that a will or 
codicil may be revoked by another will or codicil, duly executed, or by '•some 
writing declaring an intention to revoke the same,” and executed in the manner 
a will is theretofore required to be executed. There is a distinction, therefore, 
in this section between a will or a codicil and some writing. I am dearly of 
opinion that this memorandum is merely a writing and not a will or codicil. 
The deceased does nothing by it, in no way disposing of any property, he only 
revokes the paper to which it is attached. I must reject the motion.

These two cases were decided under the English Wills Act, 
similar, on the points discussed, to our own statute; and it is 
instructive to note that the reason Lord Penzance did not admit 
the paper in evidence in the Fraser ease, was because “the deceased 
does nothing by it, in no way disposing of any property, but only 
revokes the paper to which it is attached." If, in addition to 
revoking the paper to which it w-as attached, the memorandum 
in question had referred to provisions of a former will as then 
existing, would not the paper have been admitted? The reasoning 
of this case seems to indicate that it would. But admittedly

N. B.

8. C.
Re McNeil.

McKeown, C J. 
K.B.D.
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Ida Donnelly is not driven to contest the provisions of the Wilis 
Act. The admissibility of the letters is not to be judged by that 
test. Let us look for a moment ot the subject prior to 18(>7 when 
the English Wills Act was passed.

The case of Brenchley v. Still, reported in 2 Robertson's Reports, 
102 (1850), says—

A codicil not containing any disposition of property but simply revoking 
former wills is of a testamentary character and if proved is entitled to probate

In Williams on Executors, 9th ed., at p. 104, the author dis
cusses the question of the republication of bequests cancelled 
by a later will and says :—

As to re-publication by codicil. The cases on wills made before the Willi 
Act shew that a codicil w ill amount to a republication of the will to which it 
refers, whether the codicil be or be not annexed to the will, or be or be not 
expressly conformitory of it. For every codicil is, in construction of law, part 
of a man’s will, whether it be so described in such codicil or not. And as such 
furnishes conclusive evidence of the testator's considering his will us then 
existing.

See also vol. 28 Halsbury, p. 575.
I think these letters furnish conclusive evidence that the 

testator considered his Winnipeg will as then completely in force, 
and further, I think they shew he completely repudiated the mili
tary will. I am confirmed in this conclusion by the manifest care 
deceased exercised to assure his sister of the terms of the first 
will. Both letters refer to it—the latter practically recites it. 
He advised her that he has made a will, and its terms are thus and 
-u, reciting those of the Winnipeg will. Seeking, as we must, to 
ascertain the real intention of the testator with regard to the dis
position of his estate, it seems to me that such intention is open to 
only one conclusion—namely, that he wished his property to go 
as he says in these letters—according to the terms of his Winnipeg 
will, and this, I think, is the proper conclusion to be drawn from 
all the papers which are before us. In my view the two letters 
were properly admitted to probate by the learned judge and their 
effect is to cancel the military will and to revive the personal be
quests contained in the first will made by the deceased. 
The letters abound with references to the first will, in effect 
they recite. Admitting that the military will revoked the 
personal requests named in the first will of the testator, it is beyond 
question that such bequests so revoked can be subsequently re
vived, and I think that is the effect of the letters in this case.
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As above explained, this is an apj>eal by the executors who seek 
to exclude the letters from probate. There has been no appeal 
on the part of counsel representing Ida Donnelly and no motion 
before us to exclude the military will, but as it is open to the 
court to make whatever disposition of the case is right, my view 
of the matter is that the appeal of the executors should be dis
missed. and the decree of the court below should be varied by 
striking therefrom the words “August 9th;" the effect of which 
will be to exclude the military will from probate and that the 
will of April 13, and the letters of November 25, and December 
26. 1910, shall be taken and read together as the last will and 
testament of the deceased; and that the order of this court be that 
the several instruments of April 13, November 25, and December 
12, have been sufficiently proved and be admitted to probate as 
constituting together the last will anti testament of the said James 
Milford McNeil, deceased. I think the costs of all parties should 
be paid out of the estate.

Grimmer, J.:—This is an appeal from the judgment of the 
Judge of Probate of the County of York, by which it was decreed 
that the several instruments, being wills and letters of the deceased 
dated respectively April 13, August 9, November 25, and Decem
ber 12,1916, should be admitted to probate as together constituting 
the last will and testament of the said deceased.

The facts apparently arc that the deceased, who was a native 
of the Province of New Brunswick, but had been employed in 
the Province of Manitoba or the Canadian West, enlisted as a 
soldier in the 78th Battalion of Winnipeg (îrenadiers, in the 
Province of Manitoba, in the present war, and afterwards while 
fighting in France was killed on or about January 23, 1917. On 
April 13, 1916, in the city of Winnipeg, he made a will which was 
attested and executed with all the formality required by s. 4 of 
c. 160 of C.S.N.B. This will devised a farm in the Parish of 
Stanley to his brother Charles, one-fourth of his personal estate 
and life insurance to his sister, Ida Donnelly, the balance of his 
personal estate and life insurance to his brothers, Scott and 
Hiarles, and the residue of his estate to his brother Scott, and the 
said two brothers were named executors of the will. Before 
proceeding overseas this will, together with the deceased’s personal 
effects and insurance policies were forwarded to his brother Scott,

N. B.

8.C.
Re McNeil.
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K.B D.

Grimmer, /.
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at Stanley. The military regulation* require each soldier before 
leaving England for the continent, when on active service, to 
make his will, or to state where a will already made may la- found, 
and for this purjiose a form is prepared and entered in each sol
dier’s pay book. After the decease» of the said James M. McNeil 
this form tilled out in the handwriting of the deceased was found 
among his effects. The will so found was as follows:
Perforated sheet for will from pay book of Reg 
No. 147204
Name—James Milford McNeil 
Unit—78th Butt. Winnipeg Grenadiers

In the event of my death 1 give the whole of my property and effect! to 
my brother Scott McNeil Cross (’reek. York Co.. New Brunswick. C'ansdi 
Signature J. M McNeil J. M MeNett
Rank and Regt.—Pte 78 Batt. No. 147204
Date—Aug. 9, 1916. 78 Batt.

The executors produced the two wills before the Probate Court 
and proposed to prove the same as together constituting the 
last will and testament of the deceased. The sister, Ida Donnelly, 
filed a caveat, and at the hearing which took place produced twv 
letters received by her in the ordinary course of the mail, from 
her brother, which letters are as follows:—(See judgment of 
McKeown, C.J.).

It was contended on liehalf of the said Ida Donnelly that these 
letters should lx* proved with the wills as comprising the last will 
and testament of the deceased.

Against the judgment of the Probate Court, an apjfeul was 
taken, and motion made to set aside that part of the order or 
decree which held that the papers or letters bearing date November 
25, and December 12, should 1** admitted to probate as con
stituting a part of the will of the testator, and for an order that 
judgment should be entered that the said itapers executed by the 
said testator bearing date April 13 and August 9, 1916, only be 
admitted to probate as together comprising the last will of the 
testator, on the following grounds:—(1) That the said papers 
executed by the testator and bearing date November 25, 1916, 
and Decern Iter 12, 1916, were not executed animus testandi 
(2) That the said f tapers executed by the testator and lfearing date 
No vent Iter 25, 1916, and Decern I ter 12, 1916, are not testamentary 
in that they do not dispose or purport to dispose of any of the 
testator’s estate.
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As it appears to me the question involved and the only question 
of import in this matter is whether or not the letters referred to 
may lx* considered as comprising a part or i>ortion of the lust will 
and testament of the deceased. At common law it is very clear 
that a |K‘rson might dispose of his goods and chattels by any 
documentary writing signed by himself or in his own handwriting, 
though it had neither his name or seal to it and was without wit
nesses, the validity of it depending upon the proof of the hand
writing, or he might dispose of them by what was called a verbal 
or notH'upa ive will.

By the early English Statute, 28 Charles 11. c. 3. provision was 
made for the protection of the estates of soldiers and sailors, 
among other things it l>eing provided “that any soldier l>eing in 
actual military service or any mariner or seaman being at sea 
may dispose of his movables, wages and personal estate as he or 
they might have done licforc the making of this Act.” These 
provisions have always lx?en law in this province and the same 
protection is provided to-day for soldiers and sailors in actual 
military service, etc., as was provided by the statute named, as 
we find that in s. 5 of c. 100 of the Consolidated Statutes, 1903, 
it is provided “that any soldier being in actual military service 
or any mariner or seaman txing at sea may dispose of his personal 
estate as he might have done heretofore/' the word “heretofore” 
in tliis respect having reference to the provisions of the early 
English statute, and the reservations which were made, from time 
to time, for soldiers in actual military service and sailors at sea 
in order to protect their personal effects and estate for those who 
might lx? entitled to them hi case of their decease.

There can be no doubt that the will of April 13, of deceased, 
was properly executed within the provisions of c. ICO. In fact, 
this is not disputed by any of the claimants, and it has never 
been expressly revoked, therefore, it is still in force and effective, 
so far. at least, as it is not affected by the provisions of the military 
will, so-called, and I am of the opinion that the Judge of Probate 
was quite correct in granting probate of that will.

The question then to be determined is what, if any, effect the 
letters previously referred to have in respect to the testamentary 
disposition of the estate of the deceased. There are very many
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___ cases in which letters of soldiers and sailors have l>een allowed to 
S. C. be probated as lieing themselves wills, and estates have passed 

Re McNeil, under documents of this kind, the requirements essential for the 
Grimmer,j. purpose I wing proof of the genuineness of the writing and the 

testamentary capacity of the deceased at the tine of writing the 
same, and disposing intention. It appears from the evidence that 
the genuineness of the letters and the testamentary capacit y of the 
deceased at the time of writing the same are not disputed, and the 
only question in resjiect to them, therefore, is whether or not they 
may be considered as testamentary documents. A reference to 
these letters makes it appear quite evident that the deceased was 
referring to the disposition to be made of his estate in the event 
of his death. Without referring at great length to these letters, 
we find in that of November 25, these words:— 
and about that assigned pay I have been to the paymaster three times and there 
was always some reason he could not fix it up short of forms or something I 
don’t know as it makes much difference only in case anything did happen 
I wanted to be sure you got that much. I made a will before leaving Winnipeg 
and sent it to Scott. With what money I have in banks and insurance t here is 
near $4,000. A third of the total I left to you.

In the letter of December 12, in speaking of the amount of 
money he has in different banks, lie says:—

In the will I made before leaving Winnipeg and sent to Scott I left you* 
quarter of the total. 1 believe I also said in the other letter a third but havt 
just remembered it was a quarter. Now in the event of my being a casualty 
I don’t think there will be any great trouble about collecting this.

Then, speaking of other things, he mentions that he has 
sent some money to his brother Scott which he says Ik; will need 
to pay his life insurance premiums, and uses these words: “but 
would like to sign some over to you as I want ed to be sure of you 
having a little anyway.”

In both of these letters the deceased is very clearly considering 
the disposition of his property in case of his death, and is stating 
to his sister what his intention was in respect to hcrsi-lf and what 
he supposed he had, by his will, done for her; but I have no doubt, 
and have no difficulty in arriving at the conclusion, that the 
intention of the deceased was that his sister should have, under 
any circumstances, one-fourth of his personal estate and insurance, 
and I am also of the opinion that the letters, under the authorities 
and under the cases, were properly considered by the Judge of 
Probate as forming a part of the last will and testament of the
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deceased. There arc numerous cases which support this position, 
the reasons for which are clearly and plainly reasonable and 8. C. 
proper. In Gattward v. Knee, [1902] P. 99, it was held that a r, McNeil. 
letter written by the soldier to his friend was testamentary, and _ .-----Grimmer, .
tbt it was a soldier's will within the meaning of s. 11 of the Wills 
Act. The letter was as follows:—
1479 Ptc. W. Knee, D Company, 2nd K.R.R. Natal, South Africa.
(For Transvaal Campane)

Dear Bill :—Just a few lines to you hoping that you are not dead yet, ns I 
hive received no answer to the last letter I sent you. I don't know whether 
you are waiting for me to come home or not, but there is no knowing when I 
will arrive, as we are just off to South Africa again for the Beer War—if war 
is declared at all. It is hard lines, seven years and four months' service and 
got to go there; but it cannot be helped. I am sending a box of things to you, 
which I want you to look after for me till I come home, for there arc some 
things that 1 got out here; I think a lot of them. I will shew them to you when 
home; they are a lot of curios and there is some things for you there; but if 
you have a letter to say I am killed then the lot is for you; and also, I have 
about £13 in the bank and £18 deferred pay, which will come to £31. You will 
receive the lot if I am killed in action, for I shall make out my w ill in your 
favor; eo you can keep this letter in case you want it for anything, but let us 

i hope that I arrive safe home again.

In the case of Augustus Stanley Scott, [1903] P. 243, a declaration 
made by a soldier on active service, at the instance of the military 

j authorities, who made a note of it at the time, to the effect that 
in the event of liis death he desired his effects to he given to one 
of his sisters, was held to he a valid testamentary document.

In the Estate of Charles Edward Granville Vernon, 33 T.L.R.
11, the facts were that an army officer when on active service 
executed a will in the presence of two witnesses and sent it to one 
of the executors named therein with a letter stating that the 

| will was only to be produced in the extent of his father and mother 
! dying before him. He also xvrote his father a letter which stated 
I that he had made a will in the exrent of his father and mother 

dying before him, and directed that in the event of his dying first 
his father should, subject to certain gifts, dispose of the property 
M he pleased. The officer was killed in action August 15, 1915, 
his father and mother surviving him, and it was held that as the 

| testator liad intended his testamentary disposition to be contained 
a the three documents, all three should be admitted to probate.

There are numerous other cases establishing the principles 
described in those I have cited, and I find it very difficult to con-
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ceive, under the letters written by the deceased, that it was hi< 
intention to alter the will made in Winnipeg so as to deprive hi> 
sister of the bequest made to her, and that he was fully convinced 
in his own mind that he had provided for her just as was stated 
in that will. I am, therefore, of the opinion that the Judge o? 
Probate of the County of York was right, in holding that the letter* 
were entitled to probate and together with the first will compris) 
the last will and testament of the deceased, the military will licing 
revoked by the letters in my opinion.

This appeal will be dismissed, the costs of all parties to lie paid 
out of the estate. Appeal dismissed.

DOUGLAS v. CITY OF REGINA.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands and Lament, JJ.A 

July 15, 1918.
Highways (6 IV A—127)—Construction or sewer—Législative sanc

tion—No NEGLIGENCE—CONSEQUENTIAL INJURIES—LlAIlIIITY.
Where the legislature has authorized or sanctioned the construction of 

a sewer under a roadway, and the sewer has been constructed without 
negligence, and every precaution has been observed to prevent injury 
arising therefrom, the sanction of the legislature carries with it this con
sequence, that if damage results which is the natural consequence of 
constructing such sewer independently of negligence, the city is not 
liable.

( Vancouver v. Cummings, 2 D.L.R. 253; Jamieson v. CUy of Edmonton, 
36 D.L.R. 465, followed 1

Appeal from a judgment in favour of the defendant city. 
Affirmed.

P. M. Anderson, for appellants; G. F. Blair, K.C., for 
respondent.

The judgment of the court was delivered by 
Lamont, J.A.:—In this case the trial judge made the following 

findings:—
The facts in this case shew that in the fall of the year 1911 a sewer wu 

laid under Pasqua 8t. in the City of lteginn, north of Dewdney Av.. and that 
particularly during the spring and early summer of the year 1910, considerable 
trouble was experienced by the city ow ing to the subsidence of the soil in 
the trench containing the sewer. On July 29, 1916, the plaintiffs were driving 
from the City of Regina to their farm along Pasqua St., and between Dewdney 
8t. and Eighth Ave. the horse that they were driving put its foot into a hole 
in the street which caused the horse to stumble and pitched the plaintiff 
Elizabeth Douglas off the wagon upon which she was riding onto the double- 
trees . . .

I find that both of the plaintiffs were in the habit of continually driving 
up and down this street, and that they both, before the accident, knew that the 
street where the sewer was had subsided from time to time; and that, in 
consequence of the subsiding, holes appeared in the street ; and that son»- 
times there was a crust covering a hole which would sometimes break down
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This subsiding was caused by the natural settling of the loose earth and 
particularly by the effect of rain and water. A day or two before July 29, there 
had been considerable amount of rain.

On July 21, the defendant’s workmen had used a road machine on this 
particular road and had levelled it up and had filled all holes.

I find that the practice of the city was to have a man inspect this particular 
street continuously, going over it at least every clay or two; and that holes were 
filled up within a short time of their being discovered.

There was nothing to indicate the existence of the particular hole in which 
this horse got its foot prior to the horse so getting its foot therein.

There is evidence that, in some cases, holes underneath a crust would be 
indicated by cracks along the edge of what was the sewer. But there is no 
evidence at all that, in this particular case, there were any cracks or that there 
was anything which would indicate to the city or any of its officials the exist
ence of any hollow where this horse got its foot in. I find on the evidence that 
the city took reasonable precautions to ascertain the existence of holes in the 
street; and I cannot see on the evidence before me that any inspection which 
it could have made would or should have indicated to the city the existence of 
this particular hole.

The evidence amply warrants the above findings; in fact, they 
are not seriously questioned. Counsel for the appellant, however, 
contends that the evidence shews that on the street along which 
the sewer was constructed and on whicli the accident happened, 
subsidence or holes in the surface of the roadway had, at various 
times, appeared ever since the sewer had been put in; that these 
holes were caused by reason of the settling of the earth where 
the excavation had been made, which settling left a hole or cavity 
under the surface of the street, and when the surface above the 
cavity was stepped upon by a horse, or weight otherwise was placed 
upon it, the surface earth was pressed into the cavity creating 
a hole in the street ; that the city being aware that cavities had, 
from time to time, occurred along the street above the sewer, 
should have anticipated the formation of other cavities, and should 
have taken means to ascertain whether or not the particular cavity 
existed into which the hoof of the plaintiffs’ horse plunged, and, 
if so, to have filled it up.

The only methods suggested for discovering the existence of the 
cavity was by tapping or sounding the street above the sewer, or 
the tearing of it up. The duty resting upon the city is defined by 
i- 510 of the City Act, R.S.8., 6 Geo. V., 1915, c. 16, as follows:—

610. Every public road, street, . . . shall be kept in repair by the 
city, and on default of the city so to keep the same in repair, the city, besides 
being subject to any punishment provided by law, shall be civilly responsible 
for all damage sustained by any person by reason of such default.
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Under this section it is the duty of the city to keep its street! 
in a reasonably safe condition for traffic; if it neglects to ]jerloa 
that duty and damage results therefomi, it will lie liable.

It is not alleged that there was any negligence on the par ii 
the city in the construction of the sewer. We start, therefore 
with a sewer properly constructed under the surface of the high
way. When it was constructed the city had a right to expect 
that, as the trench could not be refilled so as to leave the earth 
therein in as solid a condition as its original state, there wouldbt 
some settling of the earth in the trench, and that there would 
likely lie, here and there, a subsiding of the surface and probably 
the formation of cavities underneath, without any imlication 
thereof on the surface. In 1916 it was found that this subsides» 
occurred at various times and places. These were repaired a 
soon as noticed.

Both plaintiffs testify that there was no indication that the» 
was anything wrong with the roadway at the point in question 
until the horse broke through the crust. The city regularly he 
spected the street, and had its officials inspected it just prior to 
the accident they could not have discovered the defect. I cannot 
see. therefore, in what respect then was the city guilty uf negli
gence.

The cavities, where they occurred, resulted from the effect of 
rain on a refilled trench. The earth in the trench settled, while 
the crust of the roadway remained intact. This is quite to be 
expected in the natural course of events where an excavation is 
made and then refilled. Where the legislature has authorised» 
sanctioned the construction of a sewer under a roadway, and the 
sewer has been constructed without negligence, and every pre
caution has licen observed to prevent injury arising therefrom, the 
sanction of the legislature carries with it this consequence, that 
if damage results which is the natural consequence of constructing 
a sew er under a roadw ay independently of negligence, the city is 
not liable. Vaughan v. Taff Vale R. Co., 5 H. & N. 679 ; 21 Hals 
519.

To say that, because subsidences occurred several times in the 
roadway above the sewer, the city should have anticipated a 
further subsidence in another portion of the street—without any
thing to indicate the existence of the particular cavity—would be. 

in my opinion, to demand more than was reasonable.
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The evidence of the city engineer shews that the discovering 
of cavities by tapping or sounding the surface was not feasible. 
Had the* subsidences been so frequent and numerous that the 
street could properly be held to be a trap for traffic, there might 
be some force in the contention of the plaintiffs, but the evidence 
is far from disclosing any such state of affairs.

Two cases were cited as establishing liability on the part of the 
city; the City of Vancouver v. Cummings, 2 D.L.R. 253, 46 Can. 
S.C.R. 457; and Jamieson v. City of Edmonton, 36 D.L.R. 465, 54 
Can. S.C.R. 443.

The principle laid down is found in the judgment of Idington, 
J., in the former of these cases, where his Lordship, at p. 258,
myi.—

No tint* would think of saying that when the forces of nature have suddenly 
destroyed or put out of repair a road, or someone has maliciously or negligently 
wrought the same result, and an accident has taken place as a result thereof, 
that the municipality must be held as insurers and so, regardless of all oppor
tunity to have repaired the road so destroyed, l>e cast in damages.

It generally happens in the stating of such a case to.any court, that this 
is its nature and the question of notice or knowledge or op|x>rtunity thereof 
incidentally arises.

1 am despite dicta to the contrary, prepared to hold that, unless in some 
Fuch case as 1 have suggested, the question of notice or knowledge does not 
arise, and that in all cases where the accident has arisen from the mere wearing 
out, or apparent wearing out, or imperfect re|iair of the road, there arises upon 
evidence of accident cuused thereby, a presumption w ithout evidence of notice 
that the duty relative to repair has been neglected.

The municipality is Ixmnd to take every reasonable means through its 
overseeing officers and otherwise, to become acquainted with such possible 
occurrences, and if it has done so can |K>ssibly answer the presumption.

I cannot see how the principle laid down in the above quotation 
can assist the plaintiffs. The last paragraph above quoted shews 
that, while a roadway out of repair raises a presumption of a 
breach by the city of its statutory duty, that presumption may be 
rebutted by shewing that every reasonable means had been taken 
to keep the roadway in a safe condition for traffic. In my opinion, 
the city has rebutted the presumption, even if it can l>e said that 
the street was out of proper repair before the horse broke through.

The facts of the present ease are almost on all fours with the 
facts in Lambert v. Corporation of Lowestoft, [1901] 1 K.ti. 590. 
There a sewer had been constructed with due care and of proper 
materials. It was taken over by the defendant corporation. Ow
ing to the mortar in one of the joints of the sewer having been
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SASK. carried away by rats, a cavity was formed Mow the surface of
C. A. the road, but the existence of tliat cavity was not known nj j,

Douglas could not by the exercise of reasonable care have been discovered 
by the defendants. The plaintiff's horse, while going along tl» 
road, broke through the crust of the road and was injured. It

Lament, J. A. was held that the defendants were not liable.
I am, therefore, of opinion tliat the appeal should he dismissed 

with costs. Appeal dismi'wd.

QUE. JUNEAU v. BERGERON.

K. B. Quebec King’s Bench, Archambeault, C.J., and Lavergne, Cross, Carroll and 
Pelletier, JJ. January 12, 1918.

Incompetent persons (§ V—25)—Demand for interdiction—Death or
PERSON SOUGHT TO DE INTERDICTED—COSTS—REVIVAL OP ACTION 
AGAINST HEIRS.

A demand for interdiction for insanity, interrupted by the death of the 
person sought to be interdicted, cannot be revived or continued against 
the heirs of that person in so far as to arrive at an adjudication u|n»n the 
costs.

Statement. Appeal from a judgment of tlu> Superior Court for tlx- .li-trint 
of Three Rivers. Reversed.

Desilets & Dcxilcts, for appellants; Fortunat Lord, for n -point
ent.

Cross, J.:—The question for decision is whether a den ml for 
interdiction, interrupted by the death of the person sought to lie 
interdicted for insanity, can be revived or continued against the 
heirs of that person in so far as to arrive at an adjudication upon 
the costs.

The respondent petitioned for the interdiction of Françoh 
Bergeron. The petition was resisted orally. François Bergenm 
was interrogated by the prothonotary in the way customary in 
such eases. The advice of the family council was taken, and it 
was in favour of interdiction. The judge, instead of interdicting, j 
dismissed the petition with costs.

The respondent inscribed in review against the order of dis
missal. François Bergeron died while the matter was pending 
in the Court of Review-. The heirs did not take up the instance, 
ami the Court of Review sent back the record to the Superior 
Court so that the present action in continuance of suit could be 
taken.
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The Superior Court has maintained the action. By this judg
ment , the appellants are adjudg'd to take up and continue the 
instance in the place of François Bergeron and. u|x»n their default 
go to do, the adjudication is:—

Permet au demandeur en reprise d’instanoe de continuer ladite instance 
par défaut contre lesdits défendeurs |>ur reprise d'instance et de prendre et 
obtenir contre eux devant latlite Cour tie revision les conclusions, quant aux 
frais prises contre ledit F. Bergeron, décédé.

The appellants did not plead in writing to the action, but they 
were heard on the merits.

In support of their appeal they say: (1) that a petition for 
interdiction of a person cannot Ik* carried on after the death of 
that person; and, (2), that, as the petition for interdiction itself 
dies with the death of the person sought to lie interdicted, it 
canrn t tie made to continue to exist for such ft mere accessory as 
costs.

In supjiort of these propositions, tin* appellants have cited a 
nunda r of authorities, amongst which arc included Dalloz, Rép., 
vo. Interdiction, no. 20 re Lacoete-Bourret:—Id., Per 54, 2,6; 
Demol, vol. 8, Nos. 479, 480; Chauveau sur Carré, Q. 3013 ter ; 
Garsonnet, vol. 7, No. 2081.

The respondent, on tin* other hand, is not without authority 
in support of the view that, though it is true that actions of such 
a personal kind as those in separation of projierty between spouses 
in general fall upon tin* death of a party, the instance may lx* 
taken up to obtain a decision upon liability for costs incurred. 
He has cited, Pigeau, vol. 1, p. 342; Pothier, vol. 10, No. 236; 
Carré et Chauveau, vol. 3, Q. 1277, p. 22; Garsonnet, vol. 3, 
No. 895, p. 154; Ronronne, vol. «5, p. 234.

Helms also cited our decision in Demulnirrsv. Desaulnicrs, (1912) 
18 Rev. de. Jur. 518, where we authorised the legal representatives 
of a deceased appellant, plaintiff in quo warranto proceedings, to 
take up the instance on the appeal.

In regard to these citations by the respondent, it may be 
observed that, in them, much reliance was placed by the writers 
upon the decision in the separation suit of la Marquise du Pont-du- 
Chateau whose residuary legatee was held entitled to take up the 
instance to recover the costs upon shewing that the action was 
well founded.

Counsel for the appellants, however, have replied by citing a
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further lengthy list of authorities in support of the proposition 
that the instance in a separation action is not to be taken up 
merely for the object of getting an adjudication upon cost-.

And they have followed this up by reference to Pothier, 10 
Pothier-Bugnet, p. 104, as shewing that the theory stated in the 
passage cited for the respondent has been abandoned; ami. in 
regard to the authority of Garsonnet, they point out that the 
writer, in the note at vol. 3, p. 154, states that a separation suit 
cannot 1m* continued after the death of the spouse, for adjudication 
upon the costs. Confronted by the evidence of such a conflict of 
opinion, one naturally hesitates to lay down a general proposition 
in favour of or against the conclusion contended for.

On the other hand, one can readily realise that the ashes of 
dead litigants ought not to l>e stirred by judicial investigation into 
subjects of a painful and perhaps disgraceful kind, if that can be 
avoided.

On the other hand, where it can lx1 seen that the ciu/nfU was 
already made and the expense incurred in the lifetime of Imth 
litigants, there is reason to say that recourse to a competent court 
should be available to have it decided who should lx*ar the co-1 

of the inquiry. It may lx* pointed out, in respect of the reason 
by analogy sought to be drawn from precedents in separation 
actions, that the judgment in an action of that kind often carries 
with it important consequences as to rights of property.

In the matter now before us, I consider that we can arrive at a 
right conclusion by having strict regard to the legal nature of the 
demand in interdiction and to the purport of the proceedings of 
record. The matter which the respondent is setting out to have 
ultimately decided is one of costs. In the petition for interdiction 
lie did not ask for costs, and yet that is the document upon which 
he now wishes to proceed to judgment. There is, therefore, that 
difficulty confronting him at the outset. He says that his jx-tition 
was dismissed with costs; that he went to review, and in his 
factum there asked for costs and that the matter of liability for 
these costs ought to lx? decided.

But it is to be observed, firstly, that there was no tie joined 
or litis contestalio on the petition in the ordinary seme, and I, 
consequently, take it that dismissal of the petition for interdiction 
with costs meant, in effect, that the petitioner was left to pay hi>
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own costs and expends. If it had the effect of a 1 judging any 
costs to the adverse party, the sum was trifling in amount. K. B.

Secondly, both in respect of the petition in first instance and Juneau
of the instance in review, it is to lx* observed that if Francois .. v

.... . Bergeron.
Bergeron had not died, and if the petitioner had succeeded in -----
review, the result would have been a judgment pronouncing inter- r°"‘ 
diction, but not a judgment executory for costs against François 
Bergeron. François Bergeron would have been found non sui 
juris and such a right as the petitioner might have for costs would 
have had to be discussed later with a curator to be named. So 
much as to the procedure of record.

Now, as for the legal effect of interdiction: Its effect is to 
destroy in great part the legal capacity of the person in question.
Its object does not go beyond having the incapable person duly 
protected and represented during the period of incapacity. It 
has no regard to any right or obligation transmissible by inherit
ance. The change commences and takes effect from the day of 
the pronouncement of the interdiction, C.C. art. 334.

It i<, consequently, clear that the fiction of law which puts the 
heir in the place and stead of his predecessor cannot apply in the 
case of a proceeding so closely related to the person as in the de
mand for interdiction.

François Bergeron died without having boon interdicted. Un
like ordinary actions at law, which call for a judgment declaratory 
of rights as they exist at the date of commencement of the action, 
interdiction only begins to take effect at the date of judgment.
François Bergeron, therefore, died in full exercise of his rights.
It follows that after his death no court can proceed upon the foot
ing that he ought to have been interdicted. That being so, it 
result s that the respondent’s action has no valid ground upon which 
it can be supported.

The foregoing reasons should suffice to establish that the 
defendant’s appeal should succeed, but I would add that, upon 
grounds of public order, the question whether a person should 
have been interdicted for mental deficiency or not is one which 
ought not to l>e agitated after the death of that person.

The res}>ondent, in order to recover certain costs of a petition 
for interdiction and certain costs in review, in what is classed as a 
non-c<mt cutious matter, wishes, after the death of his father, to

far,'. -41
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proceed to prove that the latter was non compos mentis before he 
died and should have l>een interdicted. I consider that the law 
does not sanction that, 7 Garsonnet, No. 2820.

1 would maintain the appeal and dismiss the action with costs 
of the appeal against the respondent.

Inasmuch as the specific effect of the judgment is to oblige 
the appellants to take up an instance in a matter which contains 
specific conclusions, viz.: for interdiction of François Bergeron, I 
consider that the cause is appealable, notwithstanding that, in 
the result, only a question of costs is involved. I would apply, 
in that way, the distinction made in Archbald v. Delisle, 25 Can. 
S.C.R. 1.

Judgment: “Seeing that, by the present action, by the respond
ent (plaintiff) prays that the appellants, the test ament a rv hvirsof 
the late François Bergeron, lie adjudged to take up the instance 
as defendants in the place and stead of the said François Bergeron, 
deceased, in a certain demand pending in the Court of Review at 
Quebec, at the date of the death of the said François Bergeron, 
whereby it was prayed by the present respondent that the said 
late François Bergeron be interdicted by reason of insanity;

“Considering that the demand of interdiction had for its 
object a matter entirely limited to and directed again-t the person 
of the said François Bergeron, a matter in respect of which his 
heirs cannot act in his place and stead, and that in con-rquenee 
there cannot l>e a continuance (reprise d’instance) of the defence 
to such demand for interdiction, even in respect of costs incurred 
therein before the death of the person sought to he interdicted;

“Considering that the alleged mental incapacity of the said 
François Bergeron set forth in a petition for interdiction ought 
not to Ik* judicially inquired into after his death ;

“Considering, therefore, that there is error in the judgment 
appealed from whereby the appellants have been adjudged to take 
up the instance in the said demand for interdiction;

“Doth maintain the appeal, doth reverse said judgment ap
pealed from, to wit, the judgment pronounced by the Superior 
Court in the district of Three Rivers on January' 19, 1917, and now 
giving the judgment which the said Superior Court ought to have 
pronounced, both dismiss the present action en reprise <I'instance 
and doth condemn the respondent to pay the costs of the present 
appeal.” Appeal allowed.
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BAKINS v. TOWN OF SHAUNÀVON.
Saskatchewan Court of A-ppeal, Haultain, C.J.S., Newlands and Elwood, JJ.A.

July IS, 1918.
Highways (§ III—104)—Town Act (Sash.)—Changing grade of street— 

Drainage dammed up—Negligence—Damages.
No action will lie for doing that which the legislature has authorized, 

if it be done without negligence.
The fact that by altering the grade of a street under authority of the 

Town Act (1915 Saak. Stats., c. 19) the natural drainage was diverted 
would not constitute negligence, but where the raising of the grade has 
the effect of not only diverting the drainage but of damming it up the 
tow n is liable for negligence in not providing proper means for carrying 
off the accumulation.

[Ueddis v. Bonn Reservoir (1878), 3 App. Cas. 430, followed ]
Appeal by defendant and cross-appeal by plaintiff from a 

judgment by Lamont, J. Appeals dismissed.
U*. K. Willoughby, K.C., for appellant; C. E. Gregory, K.C., 

for respondent.
Haultain, C.J.S.:—The facts of this case arc fully stated in 

the judgment of the trial judge which is the subject of this appeal 
and cross-appeal. The evidence, in my opinion, clearly supports 
the following conclusions:—(1) That before the grading of the 
streets and the construction of the culvert and ditches in question, 
there was a natural flow of rain water from higher ground to the 
north, east and west of the plaintiff’s premises. (2) That this 
water flowed or drained towards the point of intersection of the 
streets upon which the plaintiff’s premises abutted and then ran 
towards the railway track. (3) That the defendant raised the 
level of these two streets from the point of intersection up to the 
higher ground to the north and west respectively. (4) That the 
defendant by the construction of ditches running south and east 
along these two streets respectively to the point of intersection, 
and by constructing a ditch which drained the high ground at 
the hack of the plaintiff's premises, concentrated the drainage of 
a large area at the point of intersection. (5) That this accumu
lation of water would otherwise have been dispersed naturally 
over a large area and would have run southward to the railway 
track. (0) That on account of raising the level of the two streets 
at the point of intersection, this accumulation of water was held 
at that point and overflowed the plaintiff’s premises, because the 
culvert was not sufficiently large to carry it away.

I nder the authority of the Town Act, c. 19 of the statutes of 
1915, the town had a right to alter the grades of the streets and to 
construct ditches and culverts, and is not liable for consequential 
damage if that power is exercised properly and without negligence.

Statement.

Haultain, C.J.S 1 'M '«

i-m
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The mere fact tliai by altering tlte grade of a street the natural 
drainage was diverted would not constitute negligence. Rut in 
this case the town did more. The raising of the grade and the 
construction of the ditches had the effect of not only diverting 
the drainage, hut also of concentrating it and practically damming 
it up at the point of intersection of the two streets. The duty of 
the town, therefore, was to provide proper means for carrying off 
the accumulation of water. The culvert constructed with that 
end in view was not sufficient for the purpose, and, consequently, 
in my opinion, it was negligently constructed and the town is 
liable for any resulting damage.

The general principle governing cases like the present is laid 
down by Lord Blackburn in the case of (ieddis v. Bann Reservoir 
(1878), 3 App. (’as. 430, at 455-0, as follows:—

For 1 take it, without citing cases, that it is now thoroughly well c.stnb- 
lished that no action will lie for doing that which the legislature 1ms autIncized, 
if it he done without negligence, although it docs occasion damage to an voue; 
but an action docs lie for doing that which the legislature has authorized, if 
it he done negligently. And 1 think that if by a reasonable exercise <1 the 
powers, eit her given hy statute to the promoters, or which they have at com
mon law, the damage could be prevented it is, within this rule, “negligence'' 
not to make such reasonable exercise of their powers.

The trial judge seems to me to have properly stated the position 
in this case when he says:—

In this case, there being no defined channel, there was no obligation on 
the part of the defendants to i>crn:it surface water to flow across their street», 
and had the plaintiff’s claim simply been—as in most, of the cases above < i:ed— 
that the defendants prevented the surface water from following its normal 
course, he would not, in my opinion, have l>een entitled to recover. That, 
however, is not what the plaintiff claims. Ilis claim is that the drainage 
system was defective in that it was calculated to bring the surface water to 
the intersection and hold it there, and this constitutes negligence.

See Kenny v. R.M. of St. Clements, 15 D.L It. 229; Young v. Tucker, 
2(1 A.It. (Out.) Iti2; Rowe v. Township of Rochester, 29 U.C.Q.B, ôOO, 
McGarvey v. Strathroy, 10 A.It. (Ont.) 681, at p. 635

I think, therefore, that the plaintiff is entitled to the damages 
awarded by the trial judge for the year 1910, and would dismiss 
the appeal with costs.

The plaintiff has cross-appealed against that part of the judg
ment which dismisses his action so far as damages alleged to have 
been sustained in 1917 arc concerned. The learned trial judge 
found, on somewhat contradictory evidence, that the plaintiff 
was guilty of negligence which materially contributed to the state
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of affairs which caused the alleged damage. I quite agree with 
this finding and with the reasons stated in support of it.

Apart altogether from the question of contributory negligence, 
the danuigc, if any, was caused by non-repair, and the plaintiff is 
barred by non-compliance with the provisions of s. 490 of the 
Town Act, R.S.S. 0 Geo. V., 1910, c. 19, which enacts that:—

4%. No action shall be brought for the recovery of such damages unless 
notice in writing of the claim and of the injury complained of has been served 
upon or sent by registered post to the mayor or town clerk within thirty days 
after the hap|>ening of the injury.

It was argued liefore us that the letter of the 19th March, 
1917, written by the plaintiff's solicitor to the town authorities, 
was a sufficient notice. The statement of claim in the action is 
dated on March 30, 1917. Particulars of damages were given 
later which stated that the damages claimed for the year 
1917 were sustained between March 17, and April 25, 1917. The 
letter of March 19 states that “the damage suffered by the hotel 
since Mr. lùikins became lessee and for which he is responsible as 
such would be as follows:” and then goes on to give particulars 
of damages sustained from the time Eakins became lessee of the 
hotel on May 15, 1910. One item is for “loss of use of basement 
for six months.” This cannot be considered “notice of the claim 
and of the injury complained of” ns required by the Act. The 
letter ends by saying:—

My instructions in this matter arc as follows: If we do not receive a 
definite answer and a definite assurance that this matter is going to be arbi
trated anil settled according to the arbitration by Monday next, the 26th inst., 
action is going to be taken for damages against the town in the amount above 
specified.

The demand for arbitration would also, in my opinion, make 
the letter ineffective as a notice under s. 49C.

The cross-appeal should therefore also be dismissed with costs.
Elwood, J.A., concurred with Haultain, C.J.8.
Newlands, J.A.:—This action is for negligently building a 

sewer so that plaintiff’s promises were flooded in the spring of 
1916, and for omitting to keep it in repair, causing plaintiff’s 
premises to be again flooded in the spring of 1917.

The trial judge found that the sewer was negligently built, 
and assessed damages to plaintiff for the flood in 1916, but held 
that there was contributory negligence on the part of the plaintiff 
in 1917 which caused the flood in that year, and dismissed the 
plaintiff’s claim for those damages.
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Both parties appeal against the above findings.
In putting in their sewerage system the defendants did not 

employ an engineer, so they cannot escape liabilit y I «-pause 
“acting in good faith, they accept the engineer’s plan and carry 
it out,” which would lie a good answer to the allegation of negli
gence in putting in their sewers. Corporation of Baleitjh ||*i/- 
Hams, [1893] A.C. 540, per Lord Macnaghten at p. 550.

It was held by Lord Blackburn in iieddis v. Bonn Ihservoir 
(1878), 3 A.C. 430, at 456, that:—

If by a reasonable exercise of the powers cither given by statute !o the 
promoters, or which they have at common law, the damage could be prevented, 
it is, within this rule, “negligence” not to make such reasonable exerciseof 
their powers.

The trial judge has held that defendants brought water to 
plaintiff’s premises by their sewerage system, and did not make 
proper provision for carrying the same away, as they could have 
done, and that this was negligence which would make them liable 
for the damage these waters did plaintiff. I see no reason why 
this finding should be interfered with.

As to the cross-appeal, the plaintiff gave no notice of action as 
required by the statute, and, as defendants have pleaded such 
want of notice, the cross-appeal will have to be dismissed.

As to the fact that the trial judge heard evidence in reply 
which should have been part of the plaintiff’s case, thereby giving 
defendants no chance to reply to same, the trial judge informs me 
that such evidence was taken by consent of the parties.

Both the appeal and cross-appeal should therefore be dis
missed with costs.

Appeal and cross appeal dismissed.

QÜESNEL FORKS GOLD MINING Co. v. WARD ZiND CARIBOO GOLD 
MINING Co.

British Columbia Court of Appeal, Macdonald, C.J.A., and Martin, Galliher 
and McPhillips, JJ.A. May 8, 1918.

Statutes (§ II A—96)—Construction—Repugnancy between—Lato 
Act to govern.

Where the provisions of a general Act cannot be read consistently with 
and cannot be made to harmonize with the provisions of a later special 
Act the special Act governs.

The lai>se of a company's free miners' certificate required by the 
Placer Mining Act, 1891 B.C., c. 26; R.8.B.C. 1897, c. 13*i, does not 
invalidate a lease granted by later special Act (1894 B.C., c. 3) which I 
ratified and declared binding by a subsequent special Act (B.C. 1895, c. 5).
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Appeal by defendant from judgment of Macdonald, J. Re- B- c-
1 versed. C. A.

S. S. Taylor, K.C., and Carter, for appellant; H. A. Maclean,
1 K.C., and Murphy, for respondent. Forks

Macdonald, C.J.A., would dismiss appeal (no written reasons). Mininu Co. 
Martin, J.A., allowed appeal. *•. _ W A HD AND
Galliher, J.A.:—The principle running through all the decided Cariboo

I cases is that where the provisions of a general Act cannot be read Minin^Co.
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I Commercial Dock Co. v. Bermondsey Borough, [1904] 1 K.B. 474,
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1 at 482, saya:—
It seems to us that dealing with a statutory undertaking, as to which both

1 the rights and the obligations are imposed by statute upon a particular body,
I express enactment or a clear implication is necessary in order to transfer the
1 responsibility to a body acting under a general statute.

Those words, of course, fit the particular case then under con- 
1 sidération, but I think I can shew by analogy that the principle
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I therein involved is applicable to the case at bar.
The question here is as to the effect of the lapse of the eom- 

1 pany’s free miners’ certificate on May 31, 1912.
The general Act is that no person or joint stock company shall

1 be recognized as having any interest in any mining property unless
I they have a free miners’ certificate unexpired and the decisions
1 under the general Act arc that on expiry of the certificate the

ore be dis- 1 1 rights and interest of the parties cease and the land reverts to
1 the Crown and is open for re-location.

dismissed. The appellants claim under the special Act, c. 3 of 1894, B.C.
I statutes, and the lease granted in pursuance thereof and the Special
1 Act, c. 5 of 1895, which sets out the said lease in the schedule thcre-

JBOO GOLD 1 I to, and ratifies and declares it valid and binding.
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The effect of this latter Act is to give to the appellants a lease,
1 the provisions of which are confirmed and declared binding by 
■ statute.

Now, nowhere in these special Acts, nor in the lease itself, do
I we find any reference to a free miners’ certificate or license.

The general Act, however, calls for sucji, as I have before noted.
The lease provides terms and conditions upon which the lessees

1 may maintain their title and interest in the mining properties
32—42 d.l.r. •
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C* leased for a given period and also provides for renewal for a further
A. period, and also what is quite important from my point of view

QrKHNEL f°r the manner in which the lease may become forfeited.
(!oi!d M the non-payment of the tax for the free miners' certificate

Mimno Co. or the failure to keep it alive, had no other effect than, say, the 
Ward and of a money penalty, it might lie that it could 1m- -rid to
Cariboo be not inconsistent with the provisions of the special Act, in which 

Mining Co. I include the lease, but when we find that its effect is to create a 
forfeiture of all rights in the mining property we come in direct 
conflict with the provisions of the lease of the appellants dealing 
with that precise question, which provisions have received statu
tory sanction, and enacting the method by which forfeiture is 
created.

I do not think we need refer to other sections of the Act for 
further inconsistencies—this to my mind is absolutely inconsistent 
and antagonistic. The lease in part reads:—

Now this indenture witnesaeth that in consideration of the rents, cove
nants, conditions and stipulations, hereinafter contained, and by the lessee and 
its assigns to be respectively paid, observed and performed the lessor doth 
hereby demise and lease unto the lessees .... to hold the said premia# 
hereby demised, and subject as aforesaid unto and to the use of the lessees and 
their assigns for the term of 25 years from the date, etc., 
and then follows the “hereinafter contained” considerations as to 
rents covenants, conditions and stipulations.

It was suggested that while the lease would become forfeited 
for non-observance of the covenants it might also without incon
sistency be forfeited for lack of the free miners' certificate but the 
lease sets out the conditions upon which it is granted and declared 
that the lessee shall hold, subject to those conditions, for a period 
certain, with option of renewal and any other conditions or cir
cumstance which would disturb that holding would be inconsistent 
with the terms of the lease.

The next question is as to whether the leases have lap-ed 
either from non-payment of rent, absolute abandonment or failure 
to carry on mining operations for a specified time, all as provided 

for in the lease itself.
I hold upon the evidence that there was no forfeiture for non

payment of rent, no notice was given pursuant to the lease, rent 
was tendered from time to time, sometimes refused at once, other 
times retained for a period and then returned ; no complaint it
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any time as to non-payment; no declaration of forfeiture for non
payment hut the sole notation against these leases in the books 
of the Gold Commissioner being “forfeiture by reason of lapse of 
free miners’ certificate.”

I also hold there was no complete abandonment.
The only remaining point for consideration is: Did the lessees 

cease for the space of 2 years to carry on mining operations upon 
the premises or to do any work which would conduce to the facility 
of carrying on such mining operations?

There is before us evidence that from the time Ward took over 
the property on October 29, 1913, until May 1, 1914, some 817,000 
was expended by him and further sums later, ami in fact it was 
admitted by Mr. McLean when Ward was being examined at the 
trial that his clients were not relying on any default as to work 
after Ward took over the property.

There was a period between 1907 and May 31. 1912, when it is 
proven that no work other than that done by Hobson in 1908 was 
done upon the premises.

The defendants’ answer is that in 1908 an expenditure in excess 
of $5,000 per annum was established ami estimated by the Govern
ment of British Columbia and on January 5, 1912, the Crown 
represented by said government admitted that the said expenditure 
would lapse on June 1, 1912, and would operate quite apart from 
all other expenditures on the said premises as a full fulfilment of 
the terms of the said lease to June 1, 1912, and that the Crown 
thereby waived the carrying on of mining operations and the doing 
of work conducing to the facility of carrying on mining operations 
up to that date.

This arrangement is evidenced by letter September 14. 1911, 
and January 5, 1912, and the evidence of Mr. Tolmie, Deputy 
Minister of Mines, at the trial.

Can the Government of British Columbia, by any such arrange
ment by applying the excess expenditures in any one year to cover 
a period when no further work was done, waive the strict enact
ment in that lease?

The evidence would seem to be that they intended so to do. 
What is their power?

In connection with this we have first to consider, does the 
proviso of forfeiture make the term ipso facto void or voidable 
only upon i; breach of the conditions?

B. C.
cTa.

Qvesnel

Mining Co.

Ward and 
Cariboo

Mining Co.

Gallihcr, J.A.
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In Davenport x. The Queen (1877), 3 App. Cas. 115, Sir Montague 
E. Smith, who delivered the judgment of their Lordships uf the 
Privy Council, says at p. 128:—

In n long w>riva of decisions the courts have construed clauses of forfeiture 
in least's declaring in terms, however, clear and strong that they shall Im> void 
on breach of conditions by the lessees to mean that they are voidal l- only it 
the option of the lessors.

It was contended here that, as the lease in question xvns issued 
in pursuance of a statute and incorporated in and confirmed by a 
subsequent statute, this rule of construction did not apply 
and tliat the Crown had no power to waive forfeiture.

The same objection was taken in the Davenport case, but it 
was there stated, at p. 129:—

But in many cases the language of statutes even when public int< rests in 
affected has l>ccn similarly modified.

There is no doubt the scope and purjKwe of an enactment or contract nny 
be so opposed to this rule of construction that it ought not to prevail l.ut tbs 
intention to exclude it should l>e dearly established.

There is nothing in the statute ratifying the lease or in the 
lease itself sufficiently clear to exclude the application uf this 
rule.

If we treat the lease as not void but voidable only at the option 
of the lessors I am of opinion that the Crown acting through its 
responsible Ministers liave so treated it and by their acts have 
waived forfeiture. Sec also the case of Att'y-Gen'l of Victoria v. 
Ettershank (1875), L.R. 0 P.C. 354.

I would allow' the appeal.
McPhillips, J.A.:—It must be conceded that the respondent 

has no position as against the appellants in respect uf the placer 
mining ground covered by the lease validated by statute of date 
May 16, 1894, Cariboo Hydraulic Mining Co. Amendment Act, 
1895, s. 5, reading: “and the same (referring to the lease) is 
hereby declared to lie valid and binding;” and see as to the effect 
of validation—Sir Arthur Channcll in Canadian North rn Pacijic 
R. Co. v. Corporation of New Westminster, [1917] A.C. 002, at 604. 
36 D.L.R. 505, at 507—“it operates as if it were a clause in an 
Act of the provincial legislature unless it can be held that the 
lease having statutory confirmation as no longer a good and sub
sisting demise. The trial judge has held tliat the lease is non
existent upon two grounds: (a) the failure upon the part of the 
respondent company to take out annual mining certificates from
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the year 1912; (6) that by reason of non-payment of rent the *•c>
non-doing of work and abandonment t he lease became forfeited and C. A.
void. With great respect to the judge, I am entirely unable to q, KfiNEL 
accept the view at which he arrived. The appellants arc in 
possession of the placer mining ground claimed by the respondent Minim; Co. 
under leases from the Crown prior in time to those held by the w Ard and 
respondent, and with respect to the lease validated by statute, Cariboo 
it is, in my opinion, a statutory demise and it is not stated to be Mining Co. 
subject to the provisions of the Placer Mining Act. McPhîîü*. j.a

The respondent, apart from all other considerations affecting 
title to the placer mining ground called in question in the action, 
was not entitled to stake any of the ground in that, at the time 
of the staking, the ground was not “unoccupied ground.” I do 
not think it necessary to enter into any detail upon this point 
but will refer to the judgment of my brother Martin in Dcisler v.
Spruce Creek Power Co. (1915), 22 D.L.R. 550, 21 B.C.R. 441, 
where the point was fully considered. I would also refer to my 
reasons for judgment in the same case, wherein I was in agreement 
with my brother Martin upon the question of what is to be deemed 
"land lawfully occupied for placer mining purposes,” and, upon 
the facts of the present case, the view there expressed would, in 
my opinion, lie applicable. Without dealing seriatim with all that 
took place, with respect to the payments of rents, the postpone
ment thereof, and the doing of work and the postponement thereof, 
it can Ik* fairly and justly said that nothing occurred which can 
lie said to have entitled re-entry or forfeiture, nor was there, upon 
the facts, abandonment within the terms of the lease; further, the 
20 days’ notice of default was not given, nor was there any inquiry 
had which would admit of the Crown declaring cancellation of the 
lease. Any hearing that was had could not be said to have been 
with relation to the terms of the statutory lease. At most all 
that can l>e said is that the leases granted to the respondent were 
granted upon the ground that the respondent company had failed 
to take out a free miners’ certificate—something not called for 
under the terms of the lease. There can be no question that in 
the present case there wras no inquiry which would satisfy the 
requirements of the law, and I will content myself upon this point 
by referring to Bonanza Creek Hydraulic Concession v. The King 
(1908), 40 Can. 8.C.R. 281. In that case Duff, J., elaborates the 
point and refers to the leading and controlling cases.
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I am, therefore, clearly of the opinion that there was no hearing 
of such a judicial nature as would admit of the statutory lease 
being declared forfeited or void and that it must be deemed to Le 
a good and subsisting lease. The statutory lease bears date May 
16, 1804, and the term of the demise was for 25 years from the 
date thereof. Therefore, there has been no expiry of the term by 
effluxion of time, and it was impossible for the respondent to 
obtain any valid demise from the Crown during the term of this 
legislative demise, unless, of course, it could be said that the lease 
was at an end, t.e., had automatically ended—which is contended 
—but with deference to all contrary opinion that cannot be viewed 
as other idle argument .

To recapitulate—the statutory demise must be a good and 
subsisting demise, unless it is that the absence of the free miners' 
certificate can be said to be fatal, or upon the facts under the 
terms of the lease the same became void and of no effect con
sequent upon the non-payment of rent, failure to do the required 
work and abandonment of the premises, and that it was not a 
prerequisite to the avoidance of the lease that there should be 
any inquiry judicial in its nature. With regard to the free miners' 
certificate, there is nothing in the lease requiring this, and it cannot 
be that the lease is void because of something not called for under 
the terms thereof, unless we find some express provision imposing 
this requirement in apt language in the private Act or the general 
legislation (Placer Mining Act, c. 26 B.C. 1891; c. 130 H.S.B.C. 
1897) is made applicable, which is not the case. The situation in 
the present case is that of the lessee holding placer mining ground 
under special statutory demise, no mention being made of the 
general legislation and by way of analogy I would refer to the 
case of Esqvimalt Water Works Company v. City of Victoria Cor
poration, [1907] A.C. 499, 76 L.J.P.C. 75, and the present case is 
one of special obligations imjxised upon the lessee, and, ns already 
stated, the general legislation is not in terms, or by any necessary 
implication, made applicable to the statutory demise. The lease 
is not the ordinary or customary lease under the Placer Mining 
Act; it is different in terms, and with more extensive obligations. 
The lease was made following the authority conferred by an Act 
respecting the Cariboo Hydraulic Mining Co. (limited liability) 
assented to on April 11, 1894, which, in its preamble, in part
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reads: “Consolidating the several placer mining claims and other 
properties now held by them into one, with a more lasting and 
secure title thereto,” obviously removing the demise from the 
jeopardy that leases in general are subject to, and in particular 
it was enacted by ss. 3 and 4 of the Cariboo Hydraulic Mining Co. Mining Co. 
Amendment Act, 1895, as follows:— Wakd and

3. The Lieutenant-Cjovcrnor-in-Councü may also, on such terms and Cariboo 
conditions, and with such rents, reservations, and restrictions as may be xIininu^Co

deemed expedient, authorise and empower the company to construct a dam or ___
dams across the outlets of Moreliead and Root Jack Lakes, and to execute all McPhillii». I A. 
other necessary works for utilizing said lakes, or either uf them, as reservoirs
for the storage of water for use upon the mining property of the company in 
working the same by the hydraulic process.

4. The grants mentioned in the two preceding sections shall make due 
provision for the protection of the interests of all persons from being pre
judicially affected by the operations of the company under said grants, or cither 
of them, and shall make provision u h< reby noter not necessary for the purposes 
of the company may be supplied to others upon fair and equitable terms.

And the works authorised and constructed meant the expendi
ture of hundreds of thousands of dollars, and, as provided in the 
latter part of s. 4 “shall make provision whereby water not neces
sary for the purposes of the eon pany may be supplied to others 
upon fair and equitable terirs”—a provision in the nature of 
creating, by private expenditure, n public utility capable of being 
enjoyed by others—demonstrating the particular obligation impos
ed upon the company, and with all this in view' the judgment in the 
Esquimalt Water Works Co. case is peculiarly apposite, the head- 
note of that case in part reads as follows:—

Private Acta conferring 8|>ecial rights and imposing special obligations 
for special purposes arc not over-mled by general legislation the application 
of which might interfere witli the right s granted and the obligations imposed by 
the private Acts.

Also sec Surrey Commercial Dock v. Bermondsey Corp., (1904]
1 K.B. 474, at 477, 483; City it- S.L.li. Co. v. London County 
Council, [1891] 2 Q.B. 513; London A Blackwell By. Co. v. Lime- 
house District Board of Works (1856), 3 K. & J. 123, 69 E.R. 1048;
Thorpe v. Adams (1871), L.R. 6 C.P. 125; Ashton Under-Lyne 
Corp. v. Pugh, (1898] 1 Q.B. 45; Fitzgerald v. Champneys (1861),
2 J. & H. 31, 70 E.R. 958. My opinion is, therefore, that the 
obligation under the Placer Mining Act of always having a free 
miners' ccrtiBcate, arising by reason of the general legislation, was 
not obligatory upon the company, and avoidance of the statutory
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lease could not be effected upon this ground. It is a matter for 
remark, and is cogent evidence of the departure from the ordinary 
lease under the Placer Mining Act and indicating the -|K»eial 
nature of the statutory demise as being outside the scop<- of the 
Act, that the statutory lease is not a lease granted in stated pur
suance of the Placer Mining Act for placer mining only as all the 
leases, under which the respondent claims, read, but is a lease 
“with full liberty to take from the premises hereby demised and 
retain for their own use all mines and minerals therein contained 
including the precious metals,” and with respect to other than the 
precious metals. There certainly is no requirement by general 
legislation to take out a free miners' license, and no argument is 
sustainable that as to the other minerals a free miners’ license 
could be required, but as hereinbefore stated under the circum
stances of the present case the free miners' certificate cannot be 
deemed to have been a matter of obligation, to maintain the life 
of the statutory lease.

Then we come to the other questions upon which it is said the 
statutory lease became void, i.e., under the terms thereof it “shall 
ipso facto at the expiration of the times aforesaid cease and he void 
as if these presents had not been made,” it must be conceded 
that save as to the contended default in not taking out the annual 
free miners’certificate from and after 1912—no inquiry judicial or 
otherwise took place—then the contention is that without judicial 
inquiry', under the terms of the statutory lease alone, upon 1 he facts, 
by operation of law, the statutory lease became void and of no 
effect, entitling the granting of the leases under which the respond
ent claims. Hardy Lumber Co. v. Pickerel Hiver Imjvrovi ment Co., 
(1898), 29 Can. S.C.R. 211, Sir Henry Strong, at pp. 211 215,210.

In the present case there is considerable evidence of waiver on 
the part of the Crown and in my opinion waiver is amply estab
lished and no judicial inquiry nor proceeding by the Attorney- 
General on behalf of the Crown to have a forfeiture judicially 
declared has taken place. Further, the Crown is not a party to 
the action. In Klondyke Government Concession v. The King 
(1908), 40 Can. S.C.R. 294, Duff, J., at p. 311, said:-

This appeal is governed by the decision in Bonanza Creek H y dr aulie Con
cession v. The King, 40 Can. S.C.R. 281. The material provisions of the 
appellants’ lease are identical with those considered on that appeal; and, 
although, in this case, there is evidence of communications and • liscussions
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between the Minister and the solicitor of the company before the formal 
declaration of forfeiture, the Minister's decision that the lessees had failed in 
making the expenditure required by the terms of the lease was not, I think, 
preceded by anything which, within the principle of that case, could be de
scribed as a hearing upon that question.

In Davenport v. The Queen (1877), 3 App. Cas. 115, 37 L.T.
727 (P C.), it was held (see headnote at p. 727) that:—

A clause in a lease declaring that it shall be void upon a breach of conditions 
by the lessee must be held to mean that it is voidable only at the option of 
the lessor even if the condition was imposed by statute.

In the judgment as reported at p. 731 we find this language:— McPhiiiipe, j.a.
Besides being made subject to the terms, conditions, penziltics, and 

forfeitures contained in the Acts, this lease includes covenants by the lessee 
for the payment of the rent and observance of the clauses, conditions, and 
provisoes in the Acts, with a distinct covenant to cultivate one-sixth of the land 
within a year. There seems to their Lordships to be nothing in the form of 
this lease inconsistent with the Acts. The covenants afford the means of 
conveniently enforcing the obligations of the lessee. Docs then the proviso 
of forfeiture in s. 8 of the Reserves Act, when rend into such a lease as the 
present, make the term ipso facto void, or voidable only upon a breach of the 
conditions? In a long scries of decisions the courts have construed clauses of 
forfeiture in leases declaring in terms, however, clear and strong that they shall 
be void on breach of conditions by the lessees, to mean that they are voidable 
only at the option of the lessors.

It was also held that upon the facts in the Davenport case, there 
was waiver of the forfeiture—in n y opinion, in the present case 
as already stated, there has been waiver, and even apart from 
waiver, there has been no exercise of the option to avoid the lease, 
based upon breach of conditions. A prerequisite thereto, of course, 
would be an inquiry judicial in its nature. All that the Grown did 
through the Department of Mines by its Gold Commissioner is of 
record in these words under date December 22, 1913: “Forfeited 
as a certificate of lapse of the free miners’ certificate filed Barker- 
ville, December 4,1913,” therefore, even if without judicial inquiry 
forfeiture could be declared of the statutory lease for breach of 
conditions thereof, it is plain that no forfeiture has been declared 
having relation to any breach of conditions in the lease. The 
taking out of a free miner’s certificate is not one of the conditions 
in the lease; how then could the respondent achieve any position 
as against the appellants holding under the prior statutory lease still 
existent, unless it could, of course, be said that there was an 
effective forfeiture by reason of the lapse of the free miners’ 
certificate? That point I have already dealt with, and my opinion,
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as already expressed, is, that there was no right of forfeiture for 
any such cause.

Therefore, in my opinion, the claimed forfeiture or lapse of 
the statutory lease for failure to take out a free miners’ certificate 
was ineffective in that there was no requirement that a free miners' 
certificate should be held by the lessees. Then, if it can be said 
that the lease was voidable by the lessor, the Crown, upon i 
breach of conditions by the lessee, that could only be at the option 
of the Crown, and that option was never exercised. Further, the 
required 20 days’ notice was never given, which was a condition 
precedent to re-entry for non-payment of the rent or other default, 
under the provisions of the statutory lease, nor was there any 
inquiry of a judicial nature, all of which incontrovertibly demon
strates the fallaciousness of any legal right in the respondent to 
the possession of the lands in question in this action the same 
being held by the appellants under a good and subsisting lease 
legalised by statute. In the result, in my opinion, the leases under 
which the respondent claims possession of the lands cannot pre
vail over the rights granted and the obligations imposed by the 
private Act validating the lease of May 16, 1894 (Cariboo Hy
draulic Mining Co. Amendment Act, 1895, c. 5, s. 5), that is, the 
respondent, in my opinion, fails in establishing title to the posses
sion of the land as against the priority of right of pu--e->ion 
thereto existent in the appellants. Upon the whole ease, there
fore, I am of the opinion that the appeal should succeed, and 
the judgment of the trial judge be reversed and set aside, the 
appeal allowed and the action dismissed. Appeal allowed.

A. F. BYERS Co. Ltd. v. BARTOLUCCI.
Quebec King's Bench, Archambeault, C.J., and Cross, Carroll and Pelletier, JJ.

February 18, 1918.
Guardian and ward (§ I—2)—Minor not domiciled or resident in 

country—Right or court to appoint tutor.
Although a minor, neither domiciled nor resident in Quebec, hae i 

tutor appointed by the court of domicile, the court may app-int a tutor 
reeident in the province to represent and protect the minor m a matter 
to be judicially determined in the Quebec courts.

Appeal from the judgment of the Superior Court. Lamothe, J 
Affirmed.

Foster, Martin A Co., for appellant; McGoun, K.C., for 
respondents.
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Cross, J.:—This is an action taken against the appellant by 
the dependents of one Giuseppe Bartolucci to recover damage's 
arising from the death of the latter. Bartolucci died of injuries 
sustained while working as u labourer in the service of the appellant.

Judgment was given by the Superior Court in favour of the 
widow and children of Bartolucci against the appellant, a certain 
sum being adjudged in favour of the widow and other sums amount
ing together to $1,850 in favour of the 4 minor children of the 
deceased Bartolucci. It is against the part of the judgment which 
awarded this sum of $1,850 to the children that this appeal has 
been brought up.

The ground of the appeal is, in effect, that the 4 manor children 
are not legally represented in the action; in other words, that the 
person who assumes to sue on their behalf is not a competent 
plaintiff.

It appears that Giuseppe Bartolucci had been for some time 
working in this province as a day-labourer. He had come from 
Italy, where he had lived at Montebaraceio with his wife and chil
dren. The wife and children continued to live in Italy and had 
never been in Canada. The plaint iffs in the present act ion are t he 
widow (Assunta Canestrari) suing on her own behalf and Angelo 
Bartolucci at Montreal, labourer “in his quality of tutor ad hoc" 
to the four children. Angelo Bartolucci was appointed by acte of 
tutorship on July 30, 1915, wherein it is recited that the court is 
petitioned to appoint a tutor ad hoc, the tutor so to be appointed 
to be
authorized to take an action against A. F. Byers and Company (Limited), 
contractors, for damages caused to the said minors by the death of their late 
father while in their employ, to take all necessary proceedings relating thereto; 
and it is accordingly ordered that Angelo Bartolucci be tutor 
ad hoc and be authorized
to take all necessary legal proceedings in the name and for the said minor 
children, against the said contractors A. F. Byers and Company Limited 

for all damages caused to his said pupils by the death of their said 
late father Uiuseppe Bartolucci . . .

Counsel for the appellant say that that appointment has no 
warrant in law and is void. They say that a person in minority 
can sue only in the name of his tutor and that Angelo Bartolucci 
has not been appointed tutor and cannot represent the children or 
sue for them. They argue that a tutor ad hoc is one appointed in
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K. B.

A. F. Byers

Bartolucci. 

Crose. J.
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'^l5' the case provided for in art. 209 C.C., namely, where a minor hn 
K. B. an interest to discuss adversely with his tutor, and that there is no 

A. F. Hyekh provision for tutorship ad hoc in other relations. They vite the 
Co. Ltd. observations to be found in the report of Rattray v. Larm 15 Can 

Bartolucci. S.C.R. 102.
The provisions for the appointment of tutors, made in the Code, 

have relation to normal conditions in the province. Thus, tutor
ships are dative and are conferred by the court of the domicil (art 
249 C.C.) and, in general, one tutor only is named, though there 
may be exceptions (art. 204 C.C.). The tutor of the domicil of 
the minor has the care of his person, Ibid.

I take it that it would be a mistaken exercise of jurisdiction for 
a court of this province to name a tutor to the person of a minor 
neither domiciled nor resident here. That does not mean that the 
court should not name a tutor to serve some object of a local 
character.

In the matter before us, notwithstanding a somewhat embar
rassing averment to the contrary in the plaintiff’s declaration, it 
is clear that the domicil of the four children of Bartolucci was and 
is in Italy. I take it to be proved that, by the law of Italy, the 
father represents his children in civil matters and administers thar 
estates ; and that in default of the father, the mother can exercise 
the same authority. It would follow that the mother Assunta 
Canestrari, in the quality thus indicated, would be a competent 
person to sue as plaintiff on behalf of the children.

On the other hand, if by the law of Italy she has that authority 
practically the authority of a tutor to minors, there is reason why 
our courts should not appoint a tutor to minors who already have 
a tutrix, but that need not stand in the way of an appointment by 
the court in this province of a tutor to represent and protect the 
minors in a matter to lie judicially determined by our courts.

The objection, relied upon in Rattray v. Larue, supra, that a 
minor could not have a tutor ad hoc unless he already has a tutor, 
does not apply in such a case.

This action is taken to claim an asset payable in this province, 
and I take it to have been an appropriate and competent exercise 
of judicial authority for the court here to name a representative to 
sue on behalf of the children, without interfering with such control 
over the persons of the minors as may be possessed by their mother
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by the law of Italy. In the present matter, he is called a tutor 
ad hoc, but too much importance need not be attached to the name, 
as the purpose and object of the appointment are specifically men
tioned. This view is in accord with our recent decision in Montreal 
Tramway8 Co. v. McAllister, 34 D.L.R. 505, 20 Que. K.B. 174.

In the quite recent case of Guttman v. Goodman, 20 Que. K.B. 
270, a majority of us were prepared to go even farther and to main
tain the right of a tutor ad hoc, appointed with specific mention of 
the purpose and object of his appointment, to take suit even 
though the minor was domiciled in this province and a tutor with 
the ordinary and general authority of a tutor could have been 
appointed. That was overruling the view that a minor who did 
not have a tutor could not have a tutor ad hoc.

It may lie well to add that a motion was made by the plaintiffs 
at the trial for leave to amend by introducing an averment to the 
effect that the domicile of the deceased, of his widow and of the 
children was in Italy. That would serve to set out the true fact, 
notwithstanding the earlier averment of the plaintiffs themselves 
to the contrary. By the same motion, leave was also sought to 
introduce an averment to the effect that the widow was, by the law 
of Italy, tutrix of the children and as such had the right to join 
with the tutor ad hoc as plaintiff in the action. By the final judg
ment this motion was granted, and the appellant stands con
demned to pay aux demandeurs.

The appellant complains, with some reason, of being thus con
demned to pay damages claimable by the proper representative 
of the children, simply aux demandeurs, that is to say, to the tutor 
and to Assunta Canestrari. They point out that, though the 
proposed averments were allowed to be introduced by amendment 
into the declaration, that did not make Assunta Canestrari a 
plaintiff in her quality of tutrix, the writ not having been amended 
in that sense. It is nevertheless clear that, in this respect, the 
judgment cannot work injustice to the appellant, when once it is 
established that Angelo Bartolucci in his so-called quality of tutor 

ad hoc is a competent plaintiff. I consider that he is such a com
petent plaintiff.

On the whole, the appeal fails and should be dismissed.
Pelletier, J.:—The judgment in the present case is governed 

I by two decisions rendered by this court last year. The first case
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Z__* is that of McAllister v. Montreal Tram. Co., 34 D.L.R. 5(i5. The
K. B. second is Guttman v. Goodman, 20 Que. K.B. 270. In the last

A. f. Byeks case there were two judges dissenting (Trenholme and ( 'russ, JJ, 
Co.^Ltd. on a question which is not considered in the present case; hut the 

Baktolucci. court was unanimous on a question like that submitted in 1 his case. 
Pelletier,j. 1 am of the opinion to confirm. Appeal dismissed.

CAN. BONNEAU v. THE KING.

Ex. C. Exchequer Court oj Canada CasseU, J. April 9, 1918. 
Officers (§ II C—85)—Neulioenck—Of Customs officials—Ditentior

OF ANIMALS—LIABILITY.
The liability for wrongful eeiiure and detention of animals by the 

Crown’s Customs officials Deing one in tort is not actionable against the

Statement. Petition of right to recover damages for the illegal seizure 
and detention of animals by the Canadian Customs authorities.

P. F. Casgrain, for suppliant ; C. P. Plaxton, for respondent.
Cweia,i. Cassels, J.:—A petition of right filed on behalf of Krneet N.

Bonneau. The petition alleges that he is a cattle trader carrying 
on business in the Province of Quebec. He alleges that on or about 
June 14, 1915, a carload of animals belonging to him was seized 
by the Canadian Customs authorities at Farnham, in the Province 
of Quebec. Further, he alleges that the car containing lambs, 
etc., consigned to William Davies & Co., Limited, was illegally 
detained at Abercorn for over a week.

Par. 4 of the petition of right reads as follows;—
That the said seizure was made by the officers of the Canada-n Custom* 

Department as aforesaid illegally, maliciously and with the intent to cause 
your petitioner damage and annoy him in the conduct of his business, and to 
prevent him from delivering the said animals to William Davies & Co., to 
whom he had sold them, thereby causing your petitioner a loss of $040.71.

Par. 5 reads:—
That the officers of the said Customs Department acted without any 

reasonable grounds whatever in seizing the said animals belonging to your 
humble petitioner.

Par. 8 reads:—•
That your humble petitioner is of opinion that the said illegal and malicious 

seizure made by the Customs officers was so made in the spirit of vengeance.
Par. 9 reads:—
That on account of the said malicious and illegal seizure, your humble 

petitioner has suffered loss and damages.
The petition then details the damages claimed.
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To this petition the Crown filed a statement of defence setting ( _ 
up that the petition of right is insufficient and bad in law because Ex. C.
it docs not allege any cause of action against His Majesty, etc. Bonneau

An application was made for an order to have the question of 
law determined, practically amounting to a demurrer to the 
petition of right.

The case came on for argument on March 27 last. Mr. i\ I*. 
Casgrain appeared in support of the petition, and Mr. C. P. 
Plaxton for the C’rown.

On the argument I was of opinion that the case alleged was 
purely one of tort, and that His Majesty was not liable. Mr. 
Casgrain presented his case in support of the petition with great 
ability and ingenuity, so much so that I reserved judgment in 
order to consider the points raised by Mr. Casgrain and the 
authorities cited by him. 1 have, since the argument, considered 
the questions, and am still of opinion that the case made is one 
purely in tort, and under a long series of decisions, both in the 
Supreme Court of Canada and elsewhere, in my opinion, there 
is no liability attaching as against His Majesty.

The question of liability against the officer who so maliciously 
acted is another question. Iioyd v. Smith, 4 Can. Ex. 110, may 
be referred to—but as the officer was nut before me, the point does 
not arise.

I think the petition should be dismissed, and with costs.

The King.

Petition dismissed.

POLLOCK v. HOLITSKI. SASK.
Saskatchewan King’s Bench, Brown, C.J. July IS, 1918. y

Homestead (§ IV A—30)—Execution against—Mortgage—Priority or
ALTHOUGH SUBSEQUENTLY REGISTERED.

A homestead in Saskatchewan is free from the operation of anv w.it 
of execution, and the owner is entitled to dispose of it as he sees fit. A 
mort Rage takes priority over an execution registered against the home
stead although registered subsequently.

Action to decide whether or not an execution registered against Statement, 
a homestead takes priority over a mortgage subsequently regis
tered.

H. E. Caldwell, for plaintiff; //. J. Schull, for defendants.
Brown, C.J.:—The question that I am asked to decide herein Brown.cj. 

is. whether or not an execution registered against a homestead 
takes priority over a mortgage subsequently registered.
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SASK. 

K. B. 

Pollock 

Holitski.

Brown, C.J.

Mr. Schull has kindly furnished me with a copy of ;t judg. 
ment (unreported) given by Haultain, C.J., in Last Wtst l.unihn 
Co. v. Cease, a similar ease to the one at bar, and I entirely concur 
in the conclusions therein arrived at. I agree with* tin Uiicf 
Justice that the matter has virtually Urn decided ag i net the 
execution creditor by Northwest Thresher Co. v. F r< derich, 
44 Can. 8.C.R. 318, and Foss v. Sterling Loan, 23 1)1 U. 540, 
8 K.L.R. 289. The former decision, which was rendered in 1H11 
decided that our Exemptions Ordinance was intended to free and 
did free a homestead from the operation of any writ of execution, 
and that the debtor was entitled to dispose of same as In saw fit 
The latter decision, which had under review s. 17 of c. Hi of the 
statutes of 1912-13, is to the effect that this section does not 
affect any lands which the sheriff could not legally seize prior to 
the passing of it.

The Manitoba decisions of Frost v. Driver, 10 Man. LU. 31!». 
and Roberts v. Hartley, 14 Man. L.R. 284, which followed on 
Frost v. Driver, are scarcely able. There the provisions for 
registration of judgment and for exemption of homestead were 
contained in the same statute, and it was a case of interpreting the 
statute as a whole. Our legislation on the same subject n atter, 
though very similarly worded, is contained in entirely different 
statutes, and a different rule of construction naturally follows 
Under our legislation, apart altogether from the décidons of 
Northwest Thresher Co. v. Fredericks, supra, and Foss \. Sterling 
Loan, supra, which seem to me to conclude the matter. 1 would 
not hesitate to hold that the provisions of s. 17 do not apply 
to a homestead which is specificially exempted under a separate 
statute.

In the result, the question submitted is decided against the 
three execution creditors represented by Mr. Schull.

Counsel for the plaintiff, as appears by a letter dated the 9th 
instant, and on file, is not desirous at present of proceeding with 
the action against the other defendants, but simply wishes this 
question which has been raised by the three named defendants 
decided.

These three defendants will pay all costs occasioned by their 
defence. Judgment accordingly.

5
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REX v. BAIRBRIDGE.
ONT.

S. C.
Ontario Supreme Court, Appellate Division, Maclaren and Magee, JJ.A., 

Clule, J., Ferguson, J.A., and Rose, J. March 1, 1918.

Criminal law (§ II A—37)—Criminal Code, s. 852—Sufficiency of 
indictment—Sec. 861—Seditious libel.

Section 852 of the Criminal Cotie provides that every count of an 
indictment shall contain, and shall be sufficient if it contain, ti statement 
that the accused has committed some indictable offence therein siK'eified ; 
but this does not mean merely naming an offence as “murder” or “theft” 
—the offence itself must be described with reasonable certainty. So also
8. 801, which declares that no count for publishing a seditious libel shall 
be deemed insufficient on the ground that it does not set out the words 
thereof, dispenses only with the ipsissima verba—there must be sub
stantial references to identify the words or locate the objectionable parts.

Appeal from n conviction of Hodgim, J.A., the Appellate 
Court having granted leave to appeal, and ordered the tri il Judge 
to state a case.

Statement

The case stated b as follows:—
“This is a case stated by me, The Honourable Mr. Justice 

Hodgins, under the provisions of section 1014 of the Criminal 
Code, for the purpose of obtaining the opinion of the Appellate 
Division for Ontario on the questions of law which arose before 
me as hereinafter stated.

“At the sittings of assize holden at Toronto in and for the 
county of York, on the 20th day of October, 1017, an indictment 
was found by the grand jury against Isaac Bainbridge, charging 
that he did ‘in the year of our Lord one thousand nine hundred 
and seventeen at the city of Toronto in the county of York publish 
a seditious libel contrary to the Criminal (.'ode section 184.’ 
Upon the trial before me on the 22nd November, 1017, objection 
having been taken by counsel for the said Isaac Bainbridge by 
way of demurrer for defects said to be apparent on the face of the 
indictment, I refused leave to raise the question, the said Isaac 
Bainbridge having some time previously thereto, to wit, on the 
9th November, 1917, pleaded to the said indictment. It appear
ing that on the 20th November, 1917, particulars had been deliv
ered, and that the publications therein mentions! had lx»en before

I the grand jury when they had found the said indictment, and in
1 view of section 860 of the Criminal Code, I amended the indictment 

33-42 d.l.r.
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by changing the figures ‘ 184 ’ into ‘ 134 ’ and by adding the follow
ing words thereafter, ‘to wit the matters contained in the annexed 
particulars.’ The trial then proceeded, and at the conclusion of 
the Crown’s case 1 ruled that the said Isaac Bainbridge was not 
called upon for his defence except as to publications put in evidence 
and marked as exhibits A, B, and 1), the first two of said exhibit- 
being duplicates and the latter being a publication containing as 
the matter complained of and read to the jury the first two letters 
on page 8 thereof. The said Isaac Bainbridge gave evidence on 
his own behalf, and admitted the publication of exhibits A, B. 
and D. The case was then submitted to the jury, who returned a 
venlict which was entered by me upon the record as follows: 'The 
jury find the defendant guilty on the vithin indictment with regard 
to the publications entitled “The Price We Pay” and ‘‘The 
Canadian Forward ” issue of 10th October, 1917. with :i strong 
recoilunendation to mercy.'

“Counsel for said Isaac Bainbridge having moved under section 
1007 of the Criminal Code in arrest of judgment and for a reserved 
case, I, on the 28th day of November, 1917, dismissed the notion, 
and sentenced the said Isaac Bainbridge to nine months in the 
common gaol, and he is now in close custody.

“And whereas a Divisional Court of the Appellate Division of 
the Supreme Court of Ontario on the 28th day of December. 101". 
by order having directed that a case should he stated raising the 
following questions for the opinion of the Appellate Division:—

“Now, therefore, I, the said The Honourable Mr. Justice 
Hodgins, do hereby state and sign the following case in order to 
raise the following questions, which, in the opinion of the ‘aid 
Divisional Court, were proper to be considered, viz.:

“ (1) Should the demurrer to the indictment have been allowed1
“(2) Should the motion to quash the indictment have lieen 

allowed?
“(3) If the two previous questions or either of them are 

answered in the affirmative, does the verdict make the indictment 
good?

“(4) Could the amendments of the indictment which were 
made at the trial lie rightly made without the privity of the grand 
jury?
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“ (5) Should such amendments have been made in any case? ONT-
“(6) Was there any impropriety or defect in the proceedings s- C.

at the trial in relation to any of the matters above referred to so Hex

as to entitle the accused to In* discharged notwithstanding the Ktl„ __
13 A1N BRIDGE.

1 verdict of the jury?
“And I make the record, papers, and exhibits at the said trial

I part of the stated case.
“Dated at Toronto this 16th day of January, A.D. 1918.”

ft. T. Harding, for the prisoner, argued that the indictment
I was bad on its face, and that its defects were not such as could be
1 cured under sec. 898 of the Code, as the only amendments that
I could be made under that section were as to defects in matters of
I form, and not, as in the present case in matters of substance.
I Reference was made to Hex v. Thompson, [1914] 2 K.B. 99; Ilussell
1 on Crimes, 7th ed., p. 311. The indictment is bad for duplicity,

nder section 1 
ir a reserved 1 
the n otion, 1 
tilths in the 1

1 in charging several offences under one count, contrary to sec. 853 (3)
1 of the Code. The indictment before amendment did not state the
I details and circumstances as required by the (’ode, and the amend- 
1 ment was not in regard to matter of form, but of substance. It is
1 not charged that the seditious libel is against any person; and, as

Division of 1 
ir-hcr. 1917, 1 
raiding the 1 

ivision:— 1 
Mr. Justice 1 
in order to 1 
of the said 1

1 particulars have been delivered of seven publications, in respect of
1 which the accused has been found guilty of only two, it is impos- 
1 sihle to know on what charge the grand jury acted. The case of
1 Ra v. Michaud, 17 Can. Crim. Cas. 86, relied on by the Crown, is
1 not applicable here, as the indictment covered a number of separate
1 acts which the Crown elected to treat as one offence. The objee- 
1 tions to the indictment are not such as are capable of being cured
1 after verdict, under sec. 1010 of the Code.

»en allowed? 1 
have !*en 1

Edward Bayly, K.C., for the Crown, argued that the indict- 
1 ment was not really in respect of seven separate charges, but in

f them are 1 
• indictment 1

1 respect of several publications from which a seditious intent
1 might he inferred. What was done in the way of amendment of
I the indictment by the trial Judge is justified under sec. 898. He
I referred to ft. v. Yee Mock, 13D.L.K.220.21 Can. Cr. Cas. 400. The

which were I 
if thv grand 1

1 accused had full notice and was in no way prejudiced by the action 
■ of the Crown. The powers given by sec. 898 cannot be cut down by
I reference to the forms prcscrilied by the Act. Section 1010 of the
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ONT.

8. C.

Rex

Bainbridge.

Magee, J.A.

Code is a conclusive answer to the objections taken on l»< half of 
the accused. He relied on the cases cited by Hodoins, J.A . in hj< 
judgment on the motion for a reserved case, and referred especially 
to Regina v. Hazen, 20 A.R. 633; Kelly v. The King, 54 < ’an. S.C.R, 
220, 34 D.L.R. 311; Ibrahim v. The King, [1914] AX’. 51*9.

Harding, in reply, argued that the amehdment made at the 
trial formed an absolutely new indictment, which could only lie 
found by the grand jury. He referred to Rex v. Lair 111*09 
15 Can. Crim. Cas. 382, and to the cases on see. 898 of the Code 
collected in Crankshaw’s Criminal Law of Canada, 4th ed., 
p. 993 et seq.

Magee, J.A.:—Case stated by Mr. Justice Hodgin< pursuant 
to the order of the Second Divisional Court.

The indictment preferred by the grand jury on the 29th 
October, 1917, contained only one count, and charged that Isaac 
Bainbridge did in the year 1917, at the city of Toronto, “publish 
a seditious lilx»l contrary to the Criminal Code section 184." 
That was a charge of a single lilxd. Section 184, however, has no 
bearing upon seditious or other libel, but relates to an entirely 
different offence, and it was, no doubt, mentioned by mistake.

The only section of the Code which makes a seditious libel 
punishable is sec. 134,* which was of course intended.

The accused on the 9th November, 11*17, pleaded “not guilty" 
without making any objection.

On the 20th November, particulars were, without any previous 
demand therefor, delivered by the prosecution to the solicitor for 
the accused. They begin: “The following arc the particulars in 
the seditious libel published by Isaac Bainbridge at Toronto in the 
year 1917 as charged against him in the indictment herein. That 
Isaac Bainbridge did in the year of our Lord one thousand nine 
hundred and seventeen in the city of Toronto . contrary
to section 134 of the Criminal Code . . . publish seditious 
libel by publishing the following pamphlets." Then follow para
graphs 1 to 7, mentioning respectively seven pamphlets, each

•134. Every one is guilty of an indictable offence and liable to *wo yew 
imprisonment who speaks any seditious words or publishes any seditious libel 
or is a party to any seditious conspiracy.
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bearing a different title to the others, except that the seventh is 
uot stated to have any title, and the seditious character and the 
purpose of publishing each is stated separately in its own paragraph, 
but no reference is made to any particular part or passage of any 
of them.

These particulars in fact set out, in so far as they did set out, 
seven different seditious liliels.

At the opening of the trial, on the 22nd November, 1917, and 
In-fore the jury was called, counsel for the accused took objection, 
by way of demurrer, to the indictment as too general and disclosing 
no offence and Wing insufficient and bad and not amendable, and 
asked also for leave, under sec. 898 of the Code, to move to quash 
it. ami in tin- alternative asked that the Crown should be restricted 
to one of the seven pamphlets, and should elect upon which one 
the trial would proceed, and should specify tin- particular passages 
alleged to be seditious. Counsel for the ( Town declined to restrict 
the prosecution to any one pamphlet or to elect as to any or to 
specify any part of any, and also declined to ask for any amend
ment of the indictment except to substitute sec. 134 for sec. 184, 
which was done, the accused not consenting; and subsequently, 
on the Crown counsel’s application, a further amendment was 
made by adding to the indictment the words “to wit in matters 
contained in the annexed particulars,” a copy of the particulars 
Ix-ing annexed to the indictment.

The objections made for the defence were overruled and the 
applications refused.

Thus, instead of a single seditious libel being charged, as had 
Ix-en by the grand jury, their presentment was made to cover, and 
in one count, all the seven different pamphlets alleged to be sedi
tious. The trial proceeded, and the learned trial Judge held that 
as to five of the seven there was not proof of publication, but he 
left the other two to the jury, who, as their verdict is entered upon 
the record, found “the defendant guilty on the within indictment 
with regard to the publications intituled ‘The Price We Pay’and 
the‘Canadian Forward’ issue of 10th OctolxT, 1917, with a strong 
recommendation to mercy.”

Counsel for the defence then moved in arrest of judgment. 
Subsequently this motion was refused, and the defendant was 
sentenced.
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The questions now submitted to the Court are:—
(1) Should the demurrer to the indictment have been allowed1
(2) Should the motion to quash the indictment have l*tn 

allowed?
(3) If the two previous questions or either of them are aiiMven-d 

in the affirmative, does the verdict make the indictment good?
(4) Could the amendments of the indictment which wen- made 

at the trial l>e rightly made without the privity of the grand jury''
(5) Should such amendments have !>een made in any vase?
(6) Was there any impropriety or defect in the proceeding, at 

the trial in relation to any of the matters above referred to so as to 
entitle the accused to be discharged notwithstanding the verdict 
of the jury?

It should be noted that the learned trial Judge in his statement 
of the case says: “It appearing that on the 20th Novemlier, 1917, 
particulars had been delivered, and that the publications therein 
mentioned had been before the grand jury when they had found 
the said indictment, and in view of section 860 of the Criminal 
Code, I amended the indictment.” The record, papers, and 
exhibits at the trial are made part of the stated case. If this is 
intended to include the learned Judge’s charge to the jury, it 
would appear therefrom that the pamphlet “The Price We Pay" 
was published on the 24th July, 1917, and the “Canadian Ior- 
ward” objected to was published on the 10th September, 1917. 
In the particulars the former is thus referred to: “‘The Price We 
Pay,’ a pamphlet in which assertions are made; that His Majesty's 
Government is conducting the present war on behalf of a limited 
class of His Majesty’s subjects and against the interests of the 
majority and for the purpose of persuading His Majesty's subjects 
to oppose His Majesty’s Government in the prosecution of the 
present war.” The other is thus mentioned: “ (4) ‘The < anadian 
Forward,’ a pamphlet declaring that His Majesty’s Government 
is actuated by motives and purposes directly contrary to religion 
and morality in the conduct of the present war.” I do not find 
anywhere any suggestion that these two, or indeed any of the 
seven pamphlets, were connected or related so that th< > could be 
considered one libel.

The provisions of the (Mminai Code as to the offence of sedi
tious lil)el are secs. 132, 133, and 134. Section 132 declares that
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a seditious libel is a libel expressive of a seditious intention; 
sec. 133 states that certain intentions in good faith shall not Ije 
deemed seditious intentions; and sec. 134 declares that every one 
is guilty of an indictable offence and liable to imprisonment who 
speaks any seditious words or publishes any seditious libel or is a 
party to any seditious conspiracy. The Code docs not indicate 
what is a libel nor what is seditious. For that we have to g<; to 
the antecedent common law. And, excepting certain specific 
enactments in the Criminal Code, we must also refer to the' com
mon law for the rules and principles governing criminal pleading 
and procedure.

“The first general rule respecting indictments is, that they 
should be framed with sufficient certainty:” 1 (hitty's Criminal 
Law, 2nd ed., p. 169. “For this purpose the charge must contain 
a certain description of the crime of which the defendant is accused, 
and a statement of the facts by which it is constituted, so as to 
identify the accusation, lest the grand jury should find a bill for 
one offence, and the defendant be put upon his trial in chief for 
another, without any authority:” ib. “These precautions are 
also necessary in order that the defendant may know what crime 
he is called upon to answer, and may be entitled to claim any 
right or indulgence incident ... as well as that the jury 
may appear to be warranted in their conclusion . . . and that 
the Court may see such a definite offence on record, that they may 
apply the judgment, and the punishment ... ; they are
also in.portant in order that the defendant's conviction or acquittal 
may insure his subsequent protection ... : the certainty
essential to the charge consists of two parts, the matter to l>e 
charged, and the manner of charging it:" ib., p. 169. “The 
indictment must state the facts of the crime, with as much cer
tainty as the nature of the case will admit:” ib., p. 171. “The 
cases of an indictment for Ixdng a common scold or barrator, or for 
keeping a disorderly house, or a common gambling-house, may be 
considered as exceptions to the general rule, but they differ mate
rially from prosecutions for offences which consist of individual 
acts, as the very ground of complaint in these peculiar case- con
sists of a series of transgressions:” ib.

And an indictment for a libel must set forth the libel itself : 
'K p. 230. In Sache,mil's Case (1710), 5 liar. St. Tr. 828, 15
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How. St. Tr. 466, 467, the unanimous opinion of the ten Judges 
was that “by the laws of England, and constant practice in all 
prosecutions, by indictment or information for crimes and mis
demeanours, in writing or speaking, the particular words supposed 
to l>e criminal ought to be expressly specified in the indictment or 
information.” In Bradlavgh v. The Queen (1878), 3 Q.B.I). 607 
(C.A.), reversing the judgment of the Queen’s Bench Division, 
The Queen v. Iiradlaugh (1877), 2 Q.B.D. 569, it was held necessary 
to set out the words of an obscene libel unless there was an allega
tion excusing it for their unfitness. Bramwell, L.J., at p. 619, 
said: “Whatever reason can be given for setting out the very 
W'ords in defamatory libels, is equally true in blasphemous, obscene, 
or seditious libels.”

Now in what respect has the Criminal (’ode changed this law1 
Section 861 declares that no count for publishing a blasphemous, 
seditious, obscene or defamatory lil>el, shall lie deemed insufficient 
on the ground that it does not set out the words thereof. Hut 
the very language used indicates that only iprissitna verba are 
waived, not the substantial references to identify the words or 
locate the objectionable parts.

So in sec. 855, which renders unnecessary the setting out of a 
document or of the words used. That section also removes objec
tions for not naming or describing with precision any person, place, 
or thing. But the very preciseness of the word “precision" 
indicates that substantiality of description is not done away with.

Section 852 states that every count of an indictment shall con
tain, and shall lie sufficient if it contains in substance, a statement 
that the accused has committed some indictable offence therein 
specified ; by sub-sec. 2, the statement may lx* made without any 
technical averments or any allegations of matter not essential to 
be proved ; and, by sub-sec. 3, such statement may be in the 
words of the enactment describing the offence or declaring the 
matter charged to be an indictable offence, or in any w ords suf
ficient to give the accused notice of the offence with which he is 
charged. But it is evident from sub-sec. 2 that matter which is 
essential to be proved is not to be omitted, and from sub-sec. 3 
that the accused is to have notice of the offence and not merely of 
the character or class of the offence; while sub-sec. 1 require? 
that there is to be a substantial statement of an offence which, not
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the class of which, is specified, and which must be an indictable 
one.

To give this sub-section any meaning such as is contended for 
here for the prosecution, would lead to absurd conclusions. Take 
sec. 570, which makes an indictable offence an attempt to commit 
an indictable offence not before specified and punishable with 
specified imprisonment. So with sec. 571. So with any of the 
serious offences, murder, robbery, rape, theft, could it be said to 
be sufficient to charge that the accused committed that crime 
without more? But sub-sec. 4 of sec. 852 gives the interpretation 
of that section in the forms, which, it says, afford examples, and in 
which that for defamatory libel sets out with substantial particu
lars, specifying besides the name of the person libelled, the date, 
the newspaper, the article, the parts relied upon, and the sense 
imputed, all which would be unnecessary if tint contention for the 
prosecution here were correct.

Section 853, however, provides that so much detail of the cir
cumstances of the alleged offence as to afford the accused reason
able information and to identify the transaction shall be given, 
but that the absence or insufficiency of such details shall not 
vitiate the count. And, by sub-sec. 2 of sec. 855, the general 
provisions of secs. 852 and 853 are not to lx> restricted or limited 
by other provisions in Part XIX. as to matters therein mentioned. 
Granted that full effect is to be given to sec. 853; it relates only to 
details of circumstances, and does not dispense with the sub
stantial circumstances which constitute the offence. Sub-section 2 
of sec. 853, as to reference to a section of the Code, does not help 
in this case, for the mention of sec. 134 or 184 gives no more 
information than the indictment without it.

None of these sections dispenses with the necessity, which 
existed previous to the Code, of a substantial statement of facts 
constituting and shewing by their statement that they constitute 
an offence.

It follows, I think, that the count as it originally stood was 
insufficient and demurrable.

The statement in the case submitted that the seven pamphlets 
were before the grand jury in itself precludes any amendment of 
the indictment, for they only charged one libel, though having 
seven before them, and it is impossible to know which one they 
acted upon.
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Maclaren, J.A. 
Rose, J.

For all that can now be told, the accused may have been found 
guilty by the petit jury in respect of one or two libels which had 
one or both been ignored by the grand jury.

It would be most unfortunate and dangerous if such a tiling 
could happen, and, so far as one can judge, it has certainly hap. 
pened as to one of the two pamphlets on which the petit jury's 
verdict is based. It is unfortunate that the prosecution did not 
adopt the course of going back to the grand jury and having the 
indictment put in proper shape.

As regards the motion to quash, made as it was before the jury 
was called, and therefore before the accused was given in charge, 
I think leave should have been granted.

But, the record having been amended by adding six charges to 
the existing one, and there l>cing nothing to shew that the charge, 
were ever approved by a grand jury, the motion in arrest of judg
ment should, in my opinion, l>e granted. No such radical defect 
should be allowed to continue in effect.

I would answer questions 1 and 2 in the affirmative; questions 
3 and 4, in the negative; question 5, “Not without the privity 
and consent of the grand jury;” question 0, “Yes, the accused 
was tried upon seven libels and is convicted upon two, when the 
grand jury had only found a bill upon one, which is not known to 
be either of the two.”

The prisoner should be discharged.

Maclaren, J.A., and Rose, J., agreed with Magee, J.A.

ClüTE, J.:—Case stated by Mr. Justice Hodgin> under the 
provisions of sec. 1014 of the Criminal Code. It arose upon the 
following indictment:—

“ In the Supreme Court of Ontario.
“Ontario, “The King
“County of York, v.
“ To Wit : “ Isaac Bainbridge.

“The jurors for our Lord the King present: that Isaac Bain- 
bridge in the year of our Lord one thousand nine hundred anl 
seventeen at the city of Toronto in the county of York did publish 
a seditious libel contrary to the Criminal Code section 184."

To this the defendant pleaded “not guilty” before objection 
taken.
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The trial Judge amended the indictment hv changing the 
figures 184 to 134 and by adding the words thereafter “to wit the 
matters container! in the annexer! particulars.”

Particulars were delivered as follows:—
“That Isaac Bainbridge did in the year of our Lord one thous

and nine hundred and seventeen in the city of Toronto in the 
county of York, contrary to section 134 of the Criminal Code, 
being chapter 144 of the Revised Statutes of Canada, 1906, and 
amending Acts, publish seditious lil>el by publishing the follow
ing pamphlets:—

“(1) ‘The World's Peace Foundation,’ which pamphlet con
tains a speech made March 18, 1914, in the House of Commons 
at Westminster, by Philip Snowden, M.P., in which assertions 
are made that the action of His Majesty’s First Lord of the 
Admiralty in asking for an increase in the naval estimates was 
made solely in the interests of an ‘armament ring’ and of private 
manufacturers rather than the public interest, and that such 
action was opposed to the public interest, the innuendo in pub
lishing such pamphlet by the said Isaac Bainbridge being that 
the present war is being prosecuted by His Majesty’s Government 
in opposition to the public interests, the purpose1 of such publica
tion being to persuade His Majesty’s subjects to oppose His 
Majesty’s Government in the prosecution of such war.

“(3) ‘The Price We Pay,’ a pamphlet in which assertions are 
made that His Majesty's Government is conducting the present 
war on behalf of a limited class of His Majesty's subjects and 
against the interests of the majority and for the purpose of j>er- 
suading His Majesty’s subjects to oppose His Majesty’s Govern
ment in the prosecution of the present war.

“(3) ‘The Peril of Conscription,’ a pamphlet containing the 
assertion that the present purpose of His Majesty's Government 
in the conduct of the present war is ‘a conquest abroad and sub
jection of the working class democracy at home,’ and inciting His 
Majesty’s subjects to resistance against the enforcement of law in 
His Majesty’s dominions, and more particularly against the 
enforcement of the Military Service Act, 1917.

“(4) ‘The Canadian Forward,’ a pamphlet declaring that His 
Majesty's Government is actuated by motives and purposes
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directly contrary to religion and morality in the conduct of the 
present war.

“(5) ‘The Call,’ an organ of international socialists, advocat
ing ‘the growth of revolutionary feeling among the masses of our 
own people’ and inciting His Majesty’s subjects to revolt against 
His Majesty’s Government and to aid and assist persons carrying 
on war against His Majesty's Government and to intimidate and 
overawe His Majesty’s Houses of Parliament in the United King
dom and in Canada.

“(6) ‘The Social Revolution,’ containing statements that the 
present war is conducted by His Majesty’s Government for pur
poses opposed to the interests of His Majesty’s subjects in general 
and for the lienefit of certain classes of His Majesty's subjects, 
and containing the innuendo that His Majesty’s subjects should 
not longer supixirt His Majesty’s Government.

“ (7) A pamphlet published for the purpose of organising Hi* 
Majesty’s subjects in societies for the purpose of routing the 
enforcement of the law, ami more particularly ‘to render assist
ance to persons who, through adhering to certain principles, shall 
at any time l>e called or liable to be called before any civil or 
military tribunal created to enforce any act of compulsion;' all 
such publications being for the purpose of inciting His Majesty's 
subjects to resist His Majesty’s authority.”

The amendment as to the change of figures was pmjierly made.
At the trial objection was taken by way of demurrer for defect* 

said to lx* apparent on the face of the indictment. The t rial Judge 
refused leave to raise the question, inasmuch as the accused had 
already pleaded to the indictment, and in view of sec. KiH), which 
provides for the delivery of particulars. The trial provided, and 
a verdict of “guilty” was found with regard to two of the publi
cations mentioned in the particulars, viz., “The Price We Pay" 
and “Canadian Forward.”

Counsel for the accused applied, under sec. 1007. for :t reserved 
case, which was refused, and the prisoner sentenced to nine month# 
in gaol.

On application, the Divisional Court directed a case to be 
stated, and the following questions were prepared by the trial 
Judge, which in the opinion of the Divisional Court were proper to 
be considered:—
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(11 Should the demurrer to the indictment have t>een allowed?
(2) Should the motion to quash the indictment have been 

allowed?
(3) If the two previous questions or either of them are answered 

in the affirmative, does the verdict make the indictment good?
(4) Could the amendments of the indictment which were made 

at the trial be made without the privity of the grand jury?
(5) Should such amendments have been made in any case?
(6) Was there any impropriety or defeet in the proceedings 

at the trial in relation to any of the matters above referred to so 
an to entitle the accused to be discharged notwithstanding the 
verdict of the jury?

First, with reference to the indictment as found by the grand 
jury before the amendment was made. The real objection is that 
the indictment stated but did not shew that an offence had t>een 
committed, or, as was said by Bramwell, L.J., in Bradlaugh v. 
The Queen, 3 Q.B.D. at p. 615: “. . . as it may lx- put in 
somewhat different language, the objection was that the indict
ment simply averred that an offence had lx*en committed, and 
did not shew how it had been committed.”

While the practice existing at that time was different from that 
authorised by the Code, nevertheless it is still necessary, in my 
opinion, that the particular offence should be stated in the indict
ment. The ('ode, while it simplifies the form of the indictment, 
does not eliminate this necessity.

Section 852 provides that every count shall contain, and shall 
be sufficient if it contains in substance, a statement that the 
accused has committed some indictable offence therein specified. 
This docs not mean merely naming an offence, as “murder” or 
“theft,” but the offence itself must lie specified. Such statement 
may lie made in popular language without any technical aver
ments or any allegations of matter not essential to lx* proved, and 
may lie in the words of the enactment describing the offence or 
declaring tin- matter charged to Ixi an indictable offence, “or in 
any words sufficient to give the accused notice of the offence with 
which he is charged.” This last clause is very important. Sub
section 4 of sec. 852, stating, “ Form 64 affords examples of the 
manner of stating offences,” is an essential part of sec. 852, and 
dearly gives an outline of the indictment, and indicates the par
ticularity with which it should be drawn.
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Reference to this form shews that it is not enough to say that 
A. committed murder or theft or perjury or the like, hut the 
offence itself must be described with reasonable certainty. The 
form is given (h) for a defamatory liliel, stating that “A. pub- 
lished a defamatory libel on B. in a certain newspaper, called the 

, on the day of 190 ,
which libel was contained in an. article headed or commencing 
(describe with so much detail as is sufficient to give the accused 
reasonable information as to the part of the publication to lie 
relied on against him), and which libel was written in the sense of 
imputing that the said B. was (as the case may be).”

When one remembers with what particularity the charge of 
sedition was required to be set out prior to the Code—and that 
practice still obtains in England (Archibald's Criminal Pleading#, 
23rd ed., p. 986), and also in Canada except as modified by the 
Code—it becomes necessary to observe with great care to what 
extent the Code has changed the practice.

It will be found, I think, that, while great simplicity i> intro
duced, the essential features of the former practice have not lieen 
changed. It is still, I think, necessary in every case, as expressly 
provided in the form referred to, that the indictment shall in itself 
reasonably identify not only the nature of the crime charged, but 
the act or transaction forming the basis of the crime named. This 
seems to me to be necessary7, first in order that the accused may 
properly prepare for his trial, and shall be able to plead autrefois 
acquit if again charged, and that the accused may not, through 
mistake or otherwise, l>e put upon his trial on a charge which has 
not been passed upon by the grand jury, and that the trial Judge 
may know the particulars of the very7 act passed upon by the 
grand jury, and not some act which the Crown or Crown officer 
may say was the very act or transaction. The intervention of the 
grand jury between the Crown and the subject seems to me to be 
a protection to the subject which must be jealously guarded. It 
is still necessary in every case, as expressly provided in the form 
referred to, that the accused shall have reasonable information 
identifying the act for which the jury has committed him for trial. 
The charge in the indictment must be sufficient in itself to acquaint 
the accused with the particulars of the offence with which he is 
charged.
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Section 859 provides that the Court may, if satisfied that it is 
necessary for a fair trial, order that the prosecutor “ furnish a
particular,—

“(a) of what is relied on in support of any charge of per
jury . . •!

“(6) of any false pretences or any fraud charged;
“(c) of any attempt or conspiracy by fraudulent means;
“(ifi stating what passages in any book, pamphlet, newspaper 

or other printing or w riting are relied on in support of a charge of 
telling or exhibiting an ohseene liook, pamphlet, newspaper, print
ing or writing;

“(e) further describing any document or words the subject of
a charge.'’

While (d) is confined to the publication of an obscene book 
etc., seditious libel may be included in (c).

It is thus apparent, I think, that there must lie a description 
of the document the subject of the charge in the indictment liefore 
particulars can be given “further describing any document,”

This, read in connection with sec. 852, sub-sec. 4, and the form 
relating to defamatory libel, indicates with clearness what is 
intended and required as essential in the indictment.

The indictment must contain a valid count identifying the 
charge. Then the Court, lieing seised of the nature of the charge, 
may, if it thinks it essential to a fair trial, order the further par
ticulars (further describing any documents or words “the subject 
of the charge. ”)

In the case of The King v. Barraclough, [1906] 1 K.B. 201, the 
indictment contained an averment that the libel was “ in the form 
of a typewritten document, purporting to be extracts from a 
diary kept by the said William Barraclough, which said document 
was entitled ‘Extracts from the Diary of the Rejected One.’” 
It was held that, although it would have lieen better for the 
indictment to have followed the old forms, and to have averred 
that the tendency of the obscene matter was to corrupt the public 
morals, the conviction might, under the circumstances, lie upheld.

It will lie seen here that the offence was described by a refer
ence to a particular document which could be identified, and the 
case shews that under the practice the document itself was handed 
to the Court for the use of the trial Judge.
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I am of the opinion that, upon the face of the indictment, 
there was no charge made upon which the accused could lx- put 
upon his trial.

It is pointed out in Hex v. Waters (1848), 1 Den. :$5t), 
that there is a difference between an indictment which is bad for 
charging an act which as laid is no crime, and an indictment which 
is bad for charging a crime defectively; the latter may he aided 
by the verdict, the former cannot.

I think in this case the proper course to pursue would have 
been, instead of amending the indictment without the privity of 
the grand jury, to have submitted it again to the gram! jury, after 
amendment, for their privity or consent, or to have had a new 
indictment presented.

Without a true bill upon a valid indictment presented by the 
grand jury there is nothing upon which the trial Court can net.

It is quite clear, I think, that no authority exists by which 
such an amendment can be made as to constitute an offence, 
when no definite offence is charged in the indictment. It is not a 
matter of form; it is a matter of substance; and the old formula, 
“You arc content the Court shall amend matter of form altering 
no matter of substance,” is not an idle phrase, but indicates, in 
my opinion, precisely the respective duties of Court and jury.

I am of the opinion that, under sec. 8G0, the delivery of the 
particulars was an amendment of the charge, and that, in so far 
as it could be properly made, it was effectively made. Vivier that 
section, it was unnecessary for the trial Judge to make or endorse 
a fonnal amendment; but I am of the opinion that the form of 
the amendment wras such that it could not be properly made 
either under sec. 800 or by the trial Judge. The particulars dis
close matter for seven distinct counts or indictments for the first 
time. The particulars sufficiently indicate or shew what the 
charge is; or, to put it in other words, the trial Judge introduce? 
the seven counts by the amendment, when no charge is laid in the 
indictment.

These charges are quite distinct, whereas the indictment refers 
to “a seditious libel.” There is nothing to shew whether the 
seditious libel mentioned in the indictment had reference to any 
or all or which of the seven charges appearing in the particulars.

With great respect for the opinion of the learned trial Judge,
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I do not think the accused could lie put upon his trial under the 
indictment, either as it stood before or after the amendment. 
The amendment was wholly nugatory ; and the fact that the 
accused pleaded to the indictment does not, in my opinion, make 
any difference.

The proceedings in the present case would, under the old 
practice, have I seen by proceeding in error, but under the present 
practice, sec. 1014, the procedure is by a reserved case. As was 
said by Bramwell, L.J., in the Hradlaugh case (3 Q.B.D. at pp. 014, 
615), “the decision which we have to pronounce is quite apart 
from the merits, and quite apart from the consideration whether 
any wrong has or has not been done.”

It is of very great importance, nevertheless, that the practice 
should lie settled as to what is necessary to constitute a valid 
indictment.

In my opinion the questions should lie answered as follows:—
1. Should the demurrer to the indictment have I wen allowed? 

A. “Yes.”
2. Should the motion to quash the indictment have been 

allowed? A. “Yea.”
3. If the two previous questions or either of them arc answered 

in the affirmative, does the verdict make the indictment good? 
A. “No."

4. Could the amendments to the indictment which were made 
at the trial be made without the privity of the grand jury? A.
“No."

5. Should such amendments have been made in any case? 
A. “ Yes, with the privity and consent of the grand jury.”

6. Was there any impropriety or defect in the proceedings at 
the trial in relation to any of the matters above referred to so as 
to entitle the accused to be discharged notwithstanding the verdict 
of the jury? A. “Yes, in proceeding to trial upon n indictment 
a* framed, there being no authority to make the amendments 
without the privity and consent of the grand jury.”

Section 1007 provides that the accused may at any time Iwfore 
sentence move in arrest of judgment; and sub-sec 3 provides 
that, if the Court decides in favour of the accused, he shall be dis
charged from that indictment. This motion was made, and 
should have been allowed, and the prisoner discharged.

34—42 D.L.B.
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This Court should now pronounce the judgment that should 
have been there given, and the prisoner be discharged from that 
indictment. This follows, I think, from the view above indicated, 
that there is no indictme nt upon which he can lx1 tried, amt that 
therefore a new trial cannot lx* granted; but this should not in
clude the Crown, if so advised, from preferring a new indictment.

Ferguson, J.A., agreed with ('lute, J.
Prisoner discharged.

BONIN v. THE KING.
Exchequer Court of Canada, Audette, J. June IS, 1918.

Death (§ II B—10)—Negligence—Right or action—“Ascendant" 
relative—Stepmother.

A stepmother is not an “ascendant" relative within the meaningo! 
art. 1056 of the Quebec Civil Code, so as to entitle her to a right cf action 
for the death of a stepson killed while in the discharge of his duties ma 
shipyard of the Crown.

Petition of right to recover for the death of an employee 
while in the service of the Crown.

Adolphe Allard and P. J.A. Cardin, for suppliant ; V. Lcfebtn, 
K.C., for respondent.

Audette, J.:—The suppliant, by her petition of right, seeks 
to recover the sum of $5,000 for alleged damages arising out of 
Alfred Goulet’s death, resulting from an accident which occurred 
while he was engaged in the discharge of his duties as boiler-maker 
in the Government shipyard at Sorel.

On August 11, 1915, Alfred Goulet was occupied with oilier 
workmen in assembling or uniting the head and the shell of a 
boiler. This head, which, according to the evidence, weighed, 
according to some witnesses, about 2,500 lbs., and to others about 
4,000 lbs., was suspended on a tackle working on a traveller 
extending from one end of the building to the other. To the 
truck, working on this traveller, was attached a block, with 5 or 
6 pulleys; and hanging under the block was a large hook, to which 
was inserted a double strap of chains terminated with hooks 
opening at a bent of about 45 degrees. These hooks were inserted 
in the head of the boiler, which was held upright by the tackle, 
and had thereby been brought close to the shell. All a round the 
inside part of the head was a flange, which at the time of the 
accident, rested, at the bottom, on the inside, of the shell, which 
was lying on the ground.
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The foreman had gone inside of the shell with the object of 
bolting the head and the shell together, and finding that the hole 
in the linage did not quite coincide with the hole in the shell, he 
called out : “Donnez un petit coup.” On this, Alfred Goulet, the 
deceased, took a crow-liar and raised the head with it. By so 
doing the head slanted and its weight was released from the tackle 
and the hooks slipped out, the head falling upon Goulet. He died 
about an hour and a half after 1 icing extricated from underneath 
this heavy piece of metal.

According to the evidence of the witnesses heard in this case, 
the use of the crow-bar in the manner mentioned was very danger
ous. and a manner of operating unknown to them under such 
circumstances, and one which never should have been resorted to. 
The tackle should have been used. Although Alfred Goulet is 
given a very good character, and is presented as a good and 
experienced workman, he was condemned by all hands in respect 
of the use of the crow-liar. This was the sort of work he was 
daily engaged in, and the tackle was always used to move the 
head of the boiler; but it is to lie assumed that the victim had 
liecome so familiarized with this class of dangerous work that he 
did not see fit to take the precaution consistent with on’inary 
prudence.

Goulet having died intestate, his brothers and sisters inherited 
all he had at the time cf his death, obviously to the exclusion of 
liis stepmother, who is not a blood relation.

Be the facts as they may, a very serious question of law con
fronts the suppliant and stands in her way, preventing her from 
recovering. Indeed, Alfred Goulet is not the son of the suppliant. 
He is the son of Henri Goulet and of Marie Louise Genereux, his 
father’s first wife, as appears by the baptism certificate tiled herein 
as ex. No. 1.

Henri Goulet, the victim’s father, married twice, and the sup
pliant is the second wife and ^ stepmother to Alfred Goulet, there
fore there is no consanguinity or blood relationship between them.

Under art. 100, C.C.P.Q., children are bound to maintain their 
father, mother and other ascendants, who arc in want. Vnder 

| art. 107, sons-in-law and daughters-in-law are also obliged, in like 
circumstances, to maintain their father-in-law and mother-in-law’, 
and such obligation ceases when the mother-in-law contracts a

CAN. 
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The King. 

Audette, J.
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second marriage, and when the consort through whom the affinity 
existed, and all the children issue of the marriage are dead. Hoi. 
ever, the obligation towards a mother-in-law does not extend to a 
stepmother, who cannot be considered as an ascendant. And,as 
it is said by Mr. Mignault, Droit Civil Canadien, at p. 483. no 
maintenance is due, under the circumstances, “a la seconde femm 
de mon pere (ma marâtre).” Therefore, a stepmother is not an 
“ascendant” within the meaning of the Code.

The only right of action the suppliant can have, in the present 
case, as against the Crown—provided always the facts can le 
brought within the provisions of s. 20 of the Exchequer Court 
Act—arises under art. 1056 of the Civil Code. This article reads 
as follows:—

In all cases where the person injured by the commission of :m ofTenceor 
a quasi-offence dies in consequence, without having obtained indemnity or 
satisfaction, his consort and his ascendant and descendant relations haves 
right, but only within a year after his death, to recover from tin- [nrsonwho 
committed the offence or quasi-< ffence, or his representatives, all damage? 
occasioned by such death . . .

Alfred Goulet, after the accident and while alive, had a right 
of action under arts. 1053 and 1054 C.C. After his death, with- 
out having obtained indemnity or satisfaction, and he lieing 
unmarried, his ascendants alone liad a right of action, and as hi: 
stepmother (marâtre) is not his ascendant, within tin- meaning of 
the ('ode, she has no right of action. This right of action did 
not form part of Alfred Goulet’s estate, and can only be exorcised 
by the blood relations mentioned in art. 1056 of the ( nil Code for 
the torts suffered by them. See Mr. Mignault's Canadian Civil 
Law, vol. 5, p. 379, and the numerous easc‘8 therein cited.

Therefore, the suppliant is not entitled to any portion of the 
relief sought for by her petition of right, and judgment will be 
entered for the respondent . Petition dismixted.

Re STEWART ESTATE.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newland:». Umoni ant 

Elwood, JJ.A. July 15, 1918.
Legacy (§ I—1)—Devolution or Estates Act (Sask.)--Descent or 

land—Personal estate insufficient to pay—Liabiutt or
REAL PROPERTY.

By the Devolution of Estates Act (R.S.S. 1909, c. 43. e. 2D land in 
Saskatchewan shall descend to the personal representative and be da- 
tributed as if it were personal estate; if the personal estât' is iiurnfficiett 
to pay legacies for which no fund is provided these must be paid out# 
the undisposed of real property.
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Appeal from the judgment at the trial holding that undisposed 
of real estate was not liable for payment of legacies. Reversed.

A. E. Stewart, for appellant; G. W. Forbes, for respondent.
Havltain, C.J.8., and Lamont, J.A., concurred with 

Newlands, J.A.
Newlands, J.A.:—The principal ground of ap]>eal in this vase 

is that the trial judge held that the undisposed of real estate was 
not liable for the payment of legacies.

The law in this province is the same as in Ontario. By c. 
43, s. 21, R.8.8. (Devolution of Estates Act), land in Saskatchewan 
shall descend to the personal representative and be distributed as 
if it were personal estate.

The Ontario Act, c. 108, R.S.O., s. 4, provides that all such 
property shall devolve upon and be vested in the legal personal 
representative and be distributed as personal property.

Boyd, ('., in lie Reddan, 12 O.R. 781, at 782, said:—
The effect of the Act is to abolish the distinction between real and |>ersonal 

property fur the purposes of administration, and to devolve the whole estate 
upon the ix-rsonal representative.

Since the passing of the Devolution of Estates Act, the diversity 
of interest between the heir and the personal representative is 
done away with and there ceases to l>e any heir in the sense that 
the land descends to him as such, and the reason for the rule that 
the personal estate only is liable for legacies unless the land is 
specially charged by the testator is done away with.

In the hands of the personal representative, the whole estate 
makes one fund charged with the debts, liabilities and funeral 
expenses of the deceased, subject only to the rule provided by the 
Devolution of Estates Act, s. 3, that the personal property is to 
lie resorted to liefore the real property.

The executor in this case l>eing the personal representative of 
the deceased, takes all his property, both real and personal, 
undisposed of by the will, and is to distribute it as personal estate. 
He has to distribute it according to the will, which provides for 
the payment of two legacies for which no fund is provided. If, 
therefore, the personal property is insufficient to pay these legacies, 
lie must resort to the undisjiosed of real projierty, Ixx-ause, in his 
hands, it is to be disposed of as personal property after the actual 

personal projierty is exhausted.
The ap]>eal should, therefore, be allowed. Costs to be payable 

out of the estate.

SASK.

C. A.

Re
Stewakt
Estate.

Newlamlx, J.A.
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SASK. Elwood, J.A.:—1 concur in the result reachetl in this matter

C. A. by my brother Newlandi, and I simply wish to add a few ubeer- 
rations.

Re
Stewart
Estate.

I am of opinion that the clear intention of the will is liait tl* 
specific bequests to Mrs. Dan Douglas, Arthur Edwin Stewart am!

EJwood, J.a. Stanley Ju<Ison Stewart, are not charged with payment of the
general legacies to Mary Stewart and Mrs. Thomas Midhunt 
The reference in the will to “one-third balance moneys in liauk," 
in my opinion, refers to the lialanec in the hank at the deathef 
the testator.

The conclusion that these s|>ecific legacies are not charged 
with the payment of the general legacies is strengthened la the 
fact that the will docs charge the specific legacies with payment 
of the funeral expenses, and it would seem to me that the testator 
having specifically charged these legacies with something, would, 
at the same time, have mentioned the general legacies laid hr 
intended to charge them upon the specific legacies.

1 am also of the opinion that, under our Devolution of Estate! 
Act, real estate is liable for the iroyment of délits and legacies 
even though not specifically charged with the payment of theta. 
Sir He Bielen, 4 W.L.H. 477; He Haitian, 12 U.lt. 781; Stv/f v 
Supple, 23 O.R. 3113; Hr Hopkins Estate, 32 O.R. 31.7; 1.,unbent. 
Montgomery, 8 D.L.R. (199.

In tny opinion, unless there is personal estate undisposed cl 
sufficient to pay the general legacies anil the costs of the adminis
tration, the real estate undisposed of should lie resorted to for the 
payment of those items. The costs of all jiarties to this application 
should be paid out of the estate. Appeal alloirtd.

QUE. LEITHEAD v. DOUCET.

s. c. Quebec Superior Court, Afaclennan, J. June 17, 1918.

Principal and agent (§ III—41)—Customs broker—Request by client 
to clear and deliver goods in Customs house-Negligence
OF CARRIER—DAMAGES.

A customs broker, who is requested by a client to clear and deliver* 
machine from the Customs house to the latter's building, nets as the 
agent of the client in procuring a carter and is not liable for such carter* 
negligence.

Statement. Action to recover price of printing machine.
On Novemlier 5, 1917, the plaintiff requested the Ivfcndants.

two customs brokers, to clear and deliver one crated printing
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machine* to his premises in Montreal. While removing the machine 
from the cart to the building, it fell ami got damaged to the extent 
of $150.

The plaintiff alleged that the accident was due to the de
fendant's fault and negligence*, a net sues them for that amount.

The defendants deny that they are responsible for this damage. 
They are customs brokers and not common carriers. They were 
reque*ste*el by the plaintiff to deliver the machine, and, acting as 
their representatives, they engageai a carter to remove the ma
chinery from the Customs house to the plaintiff's establishment. 
This carter was plaintiff's employee, not theirs. The Superior 
Court dismissed the action.

Markey, Skinner, Pugsley and Hyde, for plaintiff ; liusteed and 
Robertson, for defendants.

Maclennan, J.:—Considering that on or about November 1, 
1917, a roller backing machine arrived in bond at the Customs 
examining warehouse, in Montreal, having l>een brought there by 
the American Express Co. and, on November 5, 1017, the plaintiff 
issued an order in writing addressed to the defendants for the re
moval of said machine from the Customs and its delivery to the 
bindery of the plaintiff in the Herald Building, Montreal, which 
order the defendants duly accepted;

Considering that the defendants are customs brokers and 
passed the necessary entry, paid the duty and express charges on 
said machinery for and on behalf of the plaintiff;

Considering further that the plaintiff required immediate 
delivery of said machinery and authorized the defendants to engage 
a carter to remove said machinery from the examining warehouse 
to the plaintiff’s premises;

Considering that the defendants are not common carriers of 
goods, do not carry on a cartage business and have no horses or 
rigs for that purpose ;

Condrivring that the defendants in engaging a carter to remove 
said machinery’ from the Customs examining warehouse to the 
premises of the plaintiff acted as agents for the said plaintiff;

Considering that the damages to the machinery occurred while 
the carter in charge thereof was unloading the same from his 
vehicle at the premises of the plaintiff, and was caused by the 
negligence of said carter;

QUE.

8. C. 
Leithkad
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Considering that the plaintiff does not allege or prow that 
the defendants were guilty of any fault, negligence or w:mt of 
reasonable cart- or skill in engaging said carter, and the defendants 
are not responsible for the fault and negligence of the said carter:

Considering that the plaintiff has not proved tin* material 
allegations of his declaration;

Doth dismiss the plaintiff's action with costs.
Action dismissed.

BOYD v. LARSON.

Saskatchewan Court of Appeal, Haultuin, C.J.S., Newlunds, Lament ant 
Elwood, JJ.A. July 16, 1918.

New trial (§ II—9a)—Irrelevant testimony—Admission or—Nor
GROUND FOR NEW TRIAL UNLESS VERDICT INFLUENCED HY IT.

The faet that irrelevant testimony was admitted on the trial of an 
action is not alone sufficient to justify the granting of a new trial. If, 
however, the illegal evidence may have influenced the verdict a new 
trial will be ordered.

|Tait v. Bcggs, (1905) 2 I.It. 52.5, referred to.)

Appeal from a judgment of Bigelow, J. Reversed.
/\ II. (lordon, for appellants; no one contra.
The judgment of the court was delivered by 
Lamont, J.A.:—By an agreement of sale bearing date July 12, 

1912, the plaintiffs agreed to sell to the defendant, who agreed to 
buy lots 39 and 40, in block 2, plan No. (î. 4415, North Battlcford, 
for $825, payable $50 cash ami the balance by instalment-. The 
defendant paid the $50. At that time he had not seen the lots. 
Later, in the fall of 1912, he saw the lots, and says he told the 
plaintiff, George Boyd, that the lots were away out and that hr 
did not want them. Nothing more seems to have been done until 
the fall of 1917, when the defendant admits that one of the plain* 
tiffs asked him to pay for the lots. The defendant " ,, and
in January of this year the plaintiffs brought this action, in which 
they ask for specific performance or cancellation of the agreement.

The defendant resists the action on the ground that he was 
induced to enter into the contract by false and fraudulent repre
sentations made by the plaintiff, George Boyd, and lie counter- 
appeals for the return of the $50 paid.

The trial came on liefore Bigelow, J., who fourni as follows:— 
Among other defences the defendant set up that he was induced to enter 

into the contract with the plaintiffs by the plaintiffs falsely and fraudulently 
representing to the defendant that the town of North Battlcford was built

0604
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to within two blocks of the lots in question ; that the Canadian Pacific Hailway 
were building on the section just beyond the said lots and that the lots in 
question were within one-quarter of a mile of the Canadian Northern Railway 
station in the City of North Battleford. 1 find that the said representations 
were made by the plaintiff, George Boyd, with the intention of inducing the 
defendant to enter into said agreement ; that the representations that the town 
of North Battleford was built up to within two blocks of the lots in question 
was true, and that the other two representations, vis., that the Canadian 
Pacific Railway was building on the section just Iteyond said lots and that 
said lots were within one-quarter of a mile of the C.N.lt. station in the City of 
North Battleford, were untrue and that they were false and fraudulent.
1 further find that the defendant relied on such representations and was in
duced. thereby, to enter into said agreement. There will be judgment dismiss
ing the plaintiffs’ claim and rescinding the said agreement and judgment for 
the defendant in his counterclaim for $00, and interest at 8% from 12th July, 
1912, with costs.

From this judgment the plaintiffs now appeal. The ground of 
appeal is that irrelevant testimony was admitted.

The fact to l>e determined was whether or not the plaintiff, 
George Boyd, did represent to the defendant that the lots in 
question were within a quarter of a mile of the station, and that 
the C.P.R. Co. was building on the section just beyond said lots. 
The plaintiff swore that lie did, while George Boyd denied it.

Two witnesses, Christine Track sell and Harry Traeksell, swore 
that they had purchased lots from George Boyd in the same sub
division as were the lots sold to the defendant, ami each of them 
testified that, in making the sale, Boyd represented to them that 
the lots were within one-quarter of a mile of the C.N.R. station.

The evidence of these two witnesses, in my opinion, was* 
irrelevant. Any representation which Boyd made in reference to 
the lots he was selling to the Trackballs is not evidence us to 
representations made by him, at another time and place, when 
selling hits to the defendant.

The fact, however, that irrelevant evidence is admitted is not 
alone sufficient to justify the granting of a new trial.

R. 650, in part, reads as follows:—
650. A new trial shall not be granted on the ground of . . . the 

improper admission or rejection of evidence . . . unless, in the opinion 
of the court en batte, some substantial wrong or miscarriage has been, thereby, 
occasioned in the trial.

This rule is in terms mandatory against a new trial cm the 
ground of the improper admission of evidence, unless, in the 
opinion of the court, some substantial wrong or miscarriage has

SASK.

C. A.

Larson.

I.amont, J.A.
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been thereby occasioned, and the onus of shewing that such 
evidence had no effect upon the verdict or judgment is u]H>n the 
respondent.

In England it was formerly held that a new trial should not 
be granted for the admission of illegal evidence if there was suffi
cient legal evidence to support the verdict, but new trial • arc now 
granted if the illegal evidence may have influenced the verdict. 
29 Cyc. 781, note.

In Tait v. Bcggs, [1905] 2 Lit. 525, Walker, L.J., at p. 535, 
says :—

I think, therefore, that the court must Iks of opinion, not by gum or 
6|>eculation hut by judicial inference, that the name verdict would have k-en 
returned if the evidence had not been admitted.

And in Hodson v. Midland Great Western It. Co., 11 lr. Kept. 
C.L. 109, at p. 117, Deasv, B., says:—

They ought to be obliged to satisfy the court that the illegal evidence 
could have no effect upon the verdict.

The facts in dispute are the two representations which the trial 
judge found had l>een trade by George Boyd to the plaintiff. 
Were these representations made? The defendant says t hey were: 
the plaintiff, George Boyd, says they were not. The trial judge 
found for the defendant. The question is, was he influenced in 
so doing by the evidence of the Tracksells? Their evidence wa- 
taken subject to objection. If the judge considered it ndmis-ihle 
evidence, it, undoubtedly, would strengthen the evidence of the 
defendant, and tend to induce the judge to accept his testimony. 
On the other hand, the judge may have been totally uninfluenced 
by the evidence of the Tracksells, and would have given the same 
judgment without it. He may simply have omitted to make a 
note in his judgment that, although admitted subject to objection, 
it was, in his opinion, not evidence. This I would think probable, 
if I were entitled to speculate on the matter, particularly in view 
of the testimony of George Boyd, from which he would appear to 
have scarcely recommended the lots although out selling them; 
this is hardly in accordance with the known practice of real estate 
agents selling subdivision lots. But, under the authorities, lam 
not allowed to speculate. I must be satisfied by judicial inference 
that the judgment would have been the same. There is nothing 
in the judgment which enables me to say that the judge did not 
consider himself entitled to look at the evidence of the Tracksells,
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or that he was not influenced thereby. Nor is there anything in 
the evidence or proceedings which entitles me to hold that he 
would have t>elieved the defendant's version of the conversation if 
the Trackiells had not given evidence. I am, therefore, not aide 
to hold as a matter of judicial inference that the judgment would 
have been the same in any event, no matter how strong a suspicion 
I may entertain in that regard. Upon the other point upon which 
the trial judge held in favour of the defendant, namely, on the 
question of title, 1 think the appeal should also lx* allowed. At 
the trial, judgment was reserved, but a week later the judge gave 
judgment in which lie also held that the plaintiffs had failed to 
prove that the lands set out in the statement of claim were the 
same as those described in the agreement sued on. In their state
ment of claim, the lands are described as lots 39 and 40 in block 2, 
in the City of North Battleford, while in the agreement they are 
described us lots 39 and 40 in block 2, Tuxedo Park Subdivision 
in North Battleford. There does not seem to be much doubt hut 
that the lots are the same. After the agreement of sale was put in 
the following appears in the appeal book:—

His Lordship: What else do you admit?
Mr. Simpson: Title of plaintiff and power to give title.
Ilia Lordship: 1 think that is admitted.
Mr. Cruise: I admit title to the land mentioned in the statement of

His Lordship: You admit the plaintiffs have title?
Mr. Cruise: We have nothing to go on with regard to that; we find they 

did have .itle.
His 1/irdship: That practically admits the plaintiffs' claim us far ns the 

burden is concerned.
After holding that the plaintiff had made out a primA facie 

case, it was not, in my opinion, open to the judge, after the trial, 
to reverse this finding without giving the plaintiff an opportunity 
to satisfy the burden which the reversal east upon him.

The appeal, in my opinion, should l>e allowed with costs and a 
new trial ordered; the costs of the former trial to abide the event 
of the new trial. Appeal allowed; new trial ordered.

SASK.

C. A.

Larson. 

lament, J.A.
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MALONE v. THE KING.

Exchequer Court of Canada, Audette, J. April 16, 1918.

Timber (§ I—10)—Public land—Railway—Provincial grant Right 
op way—License—Assignment—Jurisdiction—Compensation.

Where a Province has made a free grant of a right of way on its lands 
to a railway of the Dominion Government, it cannot subsequently, in 
the absence of Dominion legislation authorizing it, grant or assign to i 
third person any rights to the timber on such right of way.

2. The Exchequer Court has jurisdiction to entertain a claim fur the 
cutting and removing of timber by officers and servants of the Crown 
while engaged in the construction of a Crown railway.

3. A licensee to cut timber has a sufficient interest in the limits covered 
by the license to entitle him to claim comiiensation for the taking of the 
timber by the Crown. The measure of damages is the value of the 
timber as a whole as it stood at the time of the taking.

Petition of right to recover for the value of timber taken by 
the Crown.

L. S. St. Laurent, K.C., and J. I\ A. (travel, for suppliant. 
E. Belleau, K.C., and E. Baillargeon, K.C., for respondent. 
B. T. Heneker, K.C., for third parties.
Audette, J.:—The suppliant, by his petition of right, seeks to 

recover the sum of $40,080 as representing the value of timber 
alleged to have been cut on his 3 timber-limits, numbers I, 2 and 
7, by the respondent's officers and servants while engaged in the 
construction of the National Transcontinental Railway.

However, at the conclusion of the evidence, counsel at bar 
for the suppliant abandoned and reduced the figures mentioned in 
para. 4 of the petition of right, and brought his claim down to 
$29,400.

The claim now stands as follows, viz. :—
(a) For timber alleged to have been cut on the right of way 

(in substitution of par. 4 of the petition):—
On limit No. 1. 109 acres at 7,000 ft. b.tn................. 703,000
On limit No. 2. 121 acres at 8,500 ft. b.in................. 1,033,000
On limit No. 7. 121 acres at 10,000 ft. b.m..............  1,275,000

------------- 3,071,000

(b) For timlier alleged to have lieen cut 
outside the right of way, as alleged in par. 6 
of the petition:—

On limit No. 1. 50 acres at 7,000 ft. b.m................ 350,000
On limit No. 2. 73 acres at 8,500 ft. b.m.................. 420,1
On limit No. 7. 83 acres at 10,500 ft. b.tn................ 870,000

--------- I,*40,000

which, at $6 per 1,000, represents the total sum of
4,911,1*»

$.*9,466.00
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By an order-in-council of the Province of Queltec, bearing date 
November 26, 1907, a free grant was made to the Commissioners 
of the Transcontinental, of the right of way upon the C’rown lands 
of the province, in the manner provided in par. (3) of art. 5132, 
R.S.PQ. (1886), everywhere where their railway passes, subject, 
however, to art. 5164 thereof, in respect of the area which may be 
taken for the said right of way.

Subsequent to this free grant, namely, under the authority 
uf an order-in-council of July 23, 1909—as the whole will appear 
from exhibits 5 to 10 inclusively—tenders for right to cut on 
timber limits of the province were asked and received, from, among 
others, the suppliant for limits Nos. 1, 2 and 7, and accepted by 
order-in-council of Octol>er 20, 1909. Some time after that date 
corresixmdence was exchanged Itetween the officers of the Land and 
the Attorney-General's Departments, as to whether or not the right 
to eut in question should cover the timber on the right of way of 
the Transcontinental, and from such correspondence it appears the 
Assistant Attorney-General was of opinion it did, and the Minister 
of Lands and Forests approved of that course. This correspond
ence is here mentioned only as a link in the history of the different 
phases of the case, as by itself it is not possible to conceive it could 
afford any ground for recovery. See De Ualindez v. The King, 
15 Que. K.B. 320; affirmed on appeal to the Supreme Court of 
Canada, 39 Can. S.C.R. 682.

The timiter licenses in question were given, as follows:—
For limit No. 1—dated August 12, 1910—for a period from October 20, 

1909, to April 30, 1910.
For limit No. 2—dated August 12, 1910—for a period from October 20, 

1909, to April 30, 1910.
For limit No. 7—dated October 18, 1910—for a period from May 1, 

1VKI. tu April 30, 1911.
In each of these three licenses the territory is described, “as 

a territory extending one mile on either side of the National Trans
continental Railway ”—from mile number so and so to mile number 
so and so of the said railway.

Nothing could be plainer.
However, under indenture 1 taring date of February 4, 1914, 

between the Province of Quebec, represented by the Minister of 
Lands and Forests, and the suppliant, it appears— after reciting 
that the above timber limits had been so granted, that—

CAN.

Ex. C. 
Malone 

The Kino.
Audette, J.
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Whereas it was the intention of the said the Government of the Provint* 
of Quebec to give and grant unto the said party of the second part, l»v the 
aforesaid licenses, the right to rut and remove all the timber on the right of way 
of the said the National Transcontinental Railway—and this whether such 
right of way had or had not been granted by the said the governiiiei.t of the 
Province of Quebec.

Wherefore, the said party of the first part, hereby declares that it wan the 
intention of the said the government of the Province of Quebec to give, grant 
and convey unto the said party of the second part, by the above mentioned 
licenses, the right to cut and remove timber on the said right of w ay of the 
said the National Transcontinental Railway.

Now, therefore, these presents, and I, the said notary, witness
That the said party of the first part declares to have given, granted and 

conveyed, and by these presents doth give, grant and convey unto the said 
party of the second part, represented as aforesaid and hereof accepting, that

All the right, title and claim of the party of the first part to the timber 
growing on the right of way of the said the National Transcontinental Railway, 
where such right of way fiasses through the said timber limits so granted to 
the said party of the second part under the aforecited licenses, or is bounded 
by the said limber limits so granted to the said party of the second part, and 
doth also assign, transfer and make over unto the said party of the second part, 
hereof accepting, all the rights, claims and demands of the said party of the 
first part to comfiensation for the value of any timber cut on the said right of 
way, and this whether such timber was cut previous to or after the above 
mentioned licenses were granted by the said party of the first part to the said 
party of the second part.

The present conveyance and transfer has been made by the said party of 
the first part upon the conditions hereinafter mentioned, which arc hereby 
accepted by the said party of the second part, who hereby binds and obligee 
himself to implement and fulfil the same, that is to say:

Conditions.
1. The present grant, conveyance anil transfer is made without any 

warranty on the part of the said party of the first part, and at the sole risk and 
charges of the said party of the second part.

2. That if the said party of the second part shall cut any timber on the 
right of way of the said the National Transcontinental Railway, i-r shall 
recover compensation for the value of timber which has been cut on the said 
right of wav, he shall, in either such eases, |iay to the Commissioner «>f Lands 
and Forests of the Province of Quebec stum page on the amount of timber eo 
cut or in respect of which compensation shall have been granted to him, at the 
eame rate of stumpage as he pays with respect to the timber cut on the remain
ing portion of the said timber limita.

This deed, it will tie noticed, bears only upon that part of the 
claim in respect of the timlicr cut on the right of way of the 
National Transcontinental Railway, as distinguished from the 
other branch of the case in respect of the timber cut vuUrir of the 
said right of way.

It will perhaps lie more convenient to deal now with this deed
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of February 4, 1914, before entering into the consideration of the 
licenses. It may be said as a prelude that it is difficult to conceive 
whether in a case of this kind, a court of justice should take into 
consideration the motives and intentions of contracting parties 
with the object of altering plain and unambiguous language of 
previous deeds affecting third parties. It is the duty of the 
court to approach all questions from a legal angle.

In the Moisie case, Wyalt et al. v. Attorney-ileneral P.Q., 11911] 
A.C. 489-496, it was held that when a Crown patent was in plain 
and unambiguous tern's, the patentee could not claim additional 
rights, under previous or subsequent negotiations and correspond
ence, as enlarging the terms of the grant or even by reason of such 
rights having been exercised by him continuously from the date 
of the grant without hindrance or interference.

Freed from any subtlety, is not this an ex post facto declaration 
of this intention emlxxtied in that deed, a self-confessed after
thought without any complexity? Does it not mean that the 
province, in answer to the suppliant’s demand for the timber on 
the right of way, is willing to say, so far as it is concerned, it has 
no objection that the suppliant lay claim to this timber. In 
fact, it has no objection to go further and disclaim. The province 
says, we will assign to you, without covenant, at your own risk 
and peril, all rights we may have in such timber. Could such an 
assignment be enforced against the Crown, as represented by the 
Dominion Government?

It was held in Powell v. The King, 9 Can. Ex. 364 at 374, 
that
the Crown, ns represented by the Government of Canada, is not bound (by 
such transfer or assignment. ) The only lvgislat ure in Cumula t hat would have 
power in that res|K*ct to hind the Crown, us represented by the Dominion 
Government, would . . . l>e the Parliament of Canada.

As a general proposition the assignee of a claim against the 
Crown has no right to sue for it in his own name; and a debt due 
by the Federal Crown cannot be validly assigned, unless there is 
some Dominion legislation authorizing the same. There is no 
contract lietween the suppliant and the rescindent herein. On 
the ground of public policy the Crown cannot be expected to seek 
out assignees of claims; its creditors and payees arc those it sees 
fit to primarily and openly do business with, and it is upon this 
principle that garnishee process does not lie against the Crown.
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The Crown is not Ixnind to recognize third-parties with whom it 
has not contracted.

The assignment contained in this 1914 deed is hut tin- i-ign- 
ment of a so-called right to a claim against the Federal Crown, and 
nothing else. 7 Hals. 501. See also The King v. Burrar<l Town 
Co., Ltd., 12 Can. Ex. 295, (1911] A.C. 87. It is made without 
covenant or warranty by the province and at the sole rhk and 
charge of the suppliant. It is contended by counsel at bar for 
the Crown that this is a transfer of litigious rights.

Sir Charles Fitzpatrick, in Olmutead v. The King. 5.1 Can. 
8.C.R. 450 at 453; 30 D.L.R. 345 at 347, says:—

The policy of the law has always been opj)osc<l to this trading of litigious 
rights, and such transactions are to be discouraged in every possible way 
. . . Whilst the assignment of a right to litigation is forbidden ns U-twcen 
subjects, the rule must apply with greater force in the case of the Crown, rinn 
the subject has no right to sue the Crown, but can only present a pillion of right 
There being no such thing as a right to a claim to recover against the Crown, 
there can lie no assignment of any such pretended right.

And when the
prerogatives of the Crown arc in question recourse must be had to the public 
law of the Empire by which alone they can be determined. Atlorru y-Cenerah 
black (1828), Stuart R. 324.

Under the laws of the Province of Quebec, as set out i i arts. 
1582 and 1583 C.C.P.Q., a right is held to lx* litigious when it is 
uncertain and disputed, or disputable by the debtor, and between 
subject and subject may lx* sold, but may lx* discharged by the 
debtor by paying to the buyer the price and incidental expenses of 
the sale. And for a right to lx* litigious, it is necessary that the 
susceptible contestation of the same should bear upon the merits of 
the right itself. Corporation of St. Thècle v. Matte, 27 Que. K.B. 
185.

However, this deed of 1914 is in absolute derogation of the order- 
in-council of 1907 making a free grant of the right of way, and fur
thermore in derogation also of the licenses themselves, because in 
the result, they are clearly made subject to such right of way by 
their own clear and unambiguous language when it declares that 
this right to cut timber is in “a territory extending one mile on 
either side of the National Transcontinental Railway.” Why? 
The timlx*r limit cannot lx* delimited lx*fure you find the right of 
way. And it is so much the case that it appears from the suppli
ant’s evidence, that before describing the territory in those licenses,
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a plan of the right of way was obtained from the Transcontinental, 
which litis lieen used us the very basis and starting-point in fixing 
the territory mentioned in those licenses. This very plan, or a 
copy thereof, has been tiled of re ord as ex. No. 13, and is the plan 
upon which the tenders were culled for.

Moreover, the timlier on the right of way, as the natural 
growth of the soil, forms part of the soil itself—it is attached to 
and forms part of the land. It would seem difficult to conceive 
that there could lie a severance worked out of the free grant and 
that the timber, frudus natural**, could lie severed from the land 
no granted.

In February, 1914, at the date this deed was executed, the 
Provincial (lovemment had no right of action against the Federal 
Crown in respect of the timlier on the right of way, w hich went w ith 
the land under the free grant of 1907, and therefore had nothing 
in that respect to assign to the suppliant who is in no better position 
than his assignor.

Therefore, it must lx* found that under the circumstances of 
the case nothing passed under that deed of 1914, which could 
afford the suppliant a right of action on any ground to recover 
against the Crown, in respect of the timlier cut on the right of 
way.

I shall now pass to the consideration of the rights acquired by 
the suppliant under the licenses themselves. Having disposed 
of the deed of 1914. which appears to lie the result of an after
thought, an fx post facto declaration, for the reasons aliove men
tioned, I must also find that from the very description of the 
territory upon which timlier may lie cut, as apjiears upon each 
license, it is impossible to hold that the licensee thereunder ever 
acquired any right to the timlier cut on the right of way. The 
right of way is in clear and unambiguous language excluded from 
the territory of the licenses.

The extent of the lands which may lie taken, under the free 
pant made by the order-in-council of November 27, 1907, for the 
right of way of the Transcontinental, is control lei l by suli-scc. 3 
of 8.5132, and s. 5104 of the R.8.Q. (1888).

It appears from the evidence of Mr. Doueet, the district 
engineer, that in the course of the surveys to lie made for locating 
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the right of way, when at the origin surveyors go through the 
country to he crossed by the railway they have, in a wax tu M 
their way—go to the right or to the left, and in course of suit 
process, trial lines are first made, which involve the cutting if 
trees on an area of 4 to 6 feet in width. Then, secondly, comes the 
location line—the selected line. And thirdly, there may also les 
revised location line, followed by fourthly the final location.

Moreover, hind is also taken for stations, double tracks, con
tractor's camps, engineers’ camp, gravel pits, etc. We shall lme 
to deal with each of these items or counts in res|x>ct of which 
claim is made by the suppliant.

The evidence in respect of these complex items is not as clear 
and satisfactory as it could be, and I regret to say I am under the 
obligation at times to arrive at a conclusion from very meagre 
evidence or from mere presumption, wliich, however, when 
arising from facts, are left to the discretion of the tribunal. Arts. 
1238, 1242 C.C.P.Q.

The question upon which this branch of the case first presents 
itself is the date at which the rights of the suppliant originated 
under his licenses. His tender for the three limits was accepted 
by the ordcr-in-eouncil of Octolier 20, 1009 (ex. 8). Then the 
licenses for limits Nos. 1 and 2 are dated as of August 12. 1910, 
but in the body of the licenses the right to cut is defined lois? frein 
October 20, 1909, to April 30, 1910—and counsel for the Crown 
contends that the licenses are good and valid only from I heir rlate, 
and that they cannot have any retroactive effect, and therefore 
are null and void. This contention is liased upon s. 1310 ll.S.Q. 
(1886), and s. 1598 R.S.Q. (1909), which reads as follows: "No 
license shall lie so granted for a longer period than twelve month! 
from the date thereof.

With this contention of the Crown I am unable to agree. This 
statutory enactment is only a limitation placed by the legislature 
upon the executive whereby the latter is given a restricted and 
controlled power to issue licenses, but for a period of 12 months 
and no longer. That is obviously the object of this enactment, 
and no other.

It would appear to make no difference whether the license be 
ante-dated or post-dated—the life of the license is ilctenantd 
by the term mentioned therein.
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While the dates for the license of timber limit No. 7 are different 
from those of Nos. 1 and 2, the same principle and reasoning will 
apply.

Therefore, before entering into the manifold and complex 
details of the items of the claims under this branch of the case, 
1 hereby find that the suppliant acquired his rights to cut from the 
dates mentioned in the licenses, and not from the time at xvliich 
the licenses were dated.

Under the evidence of the district engineer, it appears that 
survey lines were started in 1904, and that he took charge in 1908, 
when lie revised the lines, made trial lines, and revised location. 
There was nothing final until the line was actually constructed, 
and there were clianges even after the line had been selected and 
contract given. This witness rcmemlicrs three changes made, 
on limits Nos. 1 and 2; namely, at Lake Travers, at Lake Kamits- 
gamack, and at Lake Mcnjobagus, but no area is given. In 
respect of the last mentioned lake, he says there was a change for 
5 to 6 miles; but he cannot say whether it had been cleared before. 
And he adds that these three changes were made between 1909 
and 1911.

For all that was done outside the right of way prior to October, 
1909, it is clear the suppliant cannot recover, and a good deal was 
done prior to that date—as much, however, as can be ascertained 
in a general way from the evidence; but for all that xvas cut on 
his limits outside the right of way since October, 1909, and during 
the period the territory was held under his licenses he is entitled 
to compensation, with, however, some small exceptions.

1. Camps.—Dealing first with the question of camps, I find 
that the suppliant has no recourse against the Crown for the area 
taken by the contractors for their camps. It will be sufficient 
to say upon this item, that as between the Crown and the sup
pliant there is no privity upon this branch of the case. These 
camps were for the contractors' use.

2. Engineers’ camps.—For the area taken for the Transcon
tinental Railway—engineers' camps outside the right of way—the 
suppliant is entitled to recover. A very small area indeed appears 
to have lxx*n taken for that purpose. On this branch we have 
the evidence of witness Malone, who says there were tw\> camps 
on No. 1, cov ering 4 to 5 acres, and on No. 2,6 to 10 acres were, in
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a general way, taken for that purpose. But witness Black, the 
engineer in charge of 0 miles of No. 1, and of the whole of No. 2, 
says there was no engineers’ rump on his giart of No. l.aiulthe 
there was one camp on No. 2 occupying about 2 acn - It j, 
somewhat difficult to arrive at any satisfactory conclusion up* 
such evidence. I will allow It acres for the engineers' ramp.

3. Ballast pits.—These were taken outside the right of nat 
after Octolter, 1909, anil I will allow for the ballast pit on No I. 
6 acres, and for the two liallast pits on No. 2, 17acres, makingu 
all 23 acres.

4. Trial lines and changes in right of way altandonri I Witness 
Wilfrid Adams, bush sujicrintendcnt for the suppliant, siyi k 
went on limits Nos. 1 to 10 or 12 in 1909, and left in 1911. It 
appears he may have made a mistake as to the latter tittle, ulurh 
should lie 1912, when he was replaced by his brother Arnold. Ht 
testifies lie does not recollect any trial lines on Nos. I and 2. tttid that 
no trial lines were run on Nos. 1, 2 and 7 while he was there.

Arnold Adams, who was in the suppliant's emplm as hu-h 
superintendent front August 17, 1912, to January, 1917. -ttys tto 
changes were mat le after he went on the limits. He etantemls hr 
saw in the wotxls what he presumed to lie changes in the rtgli! 
of way, and also trial lines running almost any way ; but lie did 
not see anyone making these cuttings. Being asked to make tut 
estimate of these cuttings, he reckons them on No. I at 50 toil 
acres; on No. 2 he says it ought to lie 110 to 120 acres, and on So." 
aliout the same as No. 2. During the examination of tliis witness 
he become ill and hail to retire for a short period. I rant lia 
demeanour in court he did not impress me as imparting anything 
of which he was in any manner very sure or convinced, lie tail 
that estimate was his it lea, he had not measured. In the result» 
must he taken to Is1 nothing else but a mere guess.

Engineer Black, who was in charge from Novemlter, 1909 
until July, 1912, when the track was practically completed, with 
construction trains running through, testified that the right <f 
way was begun in February, 1910, on No. 1, and in March, 1910. 
on No. 2. On No. l.that part under hie control,there wiaduttg 
in the right of way involving seven acres. He adds that Irai 
lines were run before Decemlwr, 1909, of which he could make 
no estimate ; but that there were three trial line- made after
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December, 1909, not covered by the right of way, involving a bout 
two acres.

On No. 2, the same witness would allow 18 acres for station 
grounds, and approximately 10 acres for abandonment of right of 
way, and for trial line, 2 acres. While he cannot give the area of 
trial lines made Indore he took charge, lie says there were at least 
two. There is no evidence to establish whether the latter would 
have lieen made before October 20, 1909.

Witness Malone says he saw trial lines on No. 2 lx-fore he pur
chased, and his estimate, or guess, as to what was eut after 1909 
agrees with that of his employee, Arnold Adams, or Arnold Adams 
agrees with his employer’s guess, and it is placed as follows: 
On No. 1, lie puts it down at 50 acres. On No. 2, at 73; and on 
No. 7, at 83 acres.

It is very difficult under this evidence to arrive, with satis
faction, at an area that would be in any manner reliable. From 
these large areas mentioned by witnesses Malone and Arnold 
Adams, must be deducted what was done In-fore October, 1000, 
and the contractors’ camp. Does that estimate cover the ballast 
pit? Was there not fuel eut by contractors upon these limits 
which was afterwards sold as fuel, as disclosed by the evidence, 
that would In- included in the larger estimate? 1 am unable to soy. 
Witness Hlack speaks with certainty upon what he knows, but 
leaves out points that are not covered. His estimate would come 
up to alxmt 39 acre s, and if we allow say 5 acres for the two trial 
lines lie says were made on No. 2 before lie took charge, although 
there is nothing to shew whether they were made In-fore October 
20,1909—and that would give us a total of 44 acres altogether, 
and that would also lx- allowing the full 18 acres for station pur
poses.

I may say also I am not overlooking the error made by w itness 
Plam.ondon in respect of the yellow colouring on plan ex. No. 13, 
as explained by witness Scott.

Taking into consideration that the estimate of engineer Black 
does give us some reliable data so far as it gtx-s, but does not actually 
cover everything in respect of this claim, and that for the reasons 
above nient ioned, much indeed must lx- deducted from the guesses 
or estimates of witnesses Malone and Arnold Adams, I set? no other 
manner to reconcile the evidence than to add a fair acreage to the
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engineer's estimate, as hereinafter mentioned. I am unable to 
reconcile these two estimates in a Is'tter manner.

On the question of jurisdiction, it will lie sufficient to v that 
the court has jurisdiction to entertain the claim us well under 
sub-secs, (a) and (6) of s. 20 of the Exchequer Court Act, a- under 
the Expropriation Act, and the National Transcontinental llaihro 
Art, 4-5 (haï. V., e. 43, and 5 (loo. V., e. IS; also Higgntt v. Tk 
King, 53 Can. S.C.It. 027, 32 D.L.R. 401 ; Johnston v. Tin King, 
44 Can. S.C.It. 448; Tin- King v. Jones, 44 Cun. S.C.It. 4h5 
The government engineers hud the power to enter upon the land, 
in question and cut trix-s us part of the works necessary fur th* 
construction of the railway. Sec sub-secs, (o) and (c) of s. 3 
of the Expropriation Act, and s. 2, c. 30, U.8.C. (1000), the (jot- 
omirent Railway Act.

The , while not having a fix' in the lund iqioii which
the timlier was so cut, had an estate and interest in it and he i- 
entitleil to compensation. He has a possessory right in the limit' 
and a right of ownership in the timber cut thereon.

To arrive at the amount claimed, the suppliant taking the 
alleged area u|sm which the timlier was cut, makes an i -II 
of the quantity, in I ward measure, which was growing iqnm that 
area ami claims fti per I,(NX) ft. Ii.nt., of that timber, after it « J: 
have passixl through the n ill. Ill that amount of Si., < ui-el in 
the course of his argument says that F3.55 would go tu 11. pr> 
vincial government for stumpuge and the suppliant woui I nwin 
$2.45. That reasoning is liorrowed from the deed of I i l iur.n 
1014, under which the suppliant undertook, if he recover'd, to." 
pay the stumpage; but that only applied to the tin lier e e:: tie 
right of way which is entirely disallowed, and such n csoiung in- 
not lie applied for w hat is cut outside of the right of w ay.

However, this mode of assessing the compensation e nanti* 
accepted. I have already said, in the case of The King v. .far 
Brunswick Hailuag Co., 14 Can. Ex. 4111 at 4!Ni, wherein (lain 
was made in respect of the passage of the Transcontiiu ntnl tbn ugk 
their limits, that the value of the estate or interest of I lie . | pliant 
in such timber lands must I»- arrived at by looking at tin property 
as it stood at the time of the taking by the Crown. Wil d i-sought 
here is to conqiensate the suppliant for the timlier u cut, a-1 

whole, at the time of the taking, and to arrive at tin valueoncii

9928
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not to take each tree so felled, calculate the lioard measure feet 
that could be made out of it and the profits derived therefrom when 
placed on the market for sale. A somewhat crude but true illus
tration may lie used. If through negligence, while driving an 
automobile, a steer were killed, the measure of damages would Ik* 
the value of the steer as it stood at the time of the accident ami not 
after it had passed through the hands of the butcher who had cut 
it up and retailed it by the pound.

Similar views were also expressed in the ease of The King v. 
Kendall, 14 (’an. Ex. 71 at HI. K D.L.R. 900, confirmed on appeal 
to the Supreme Court of Canada. See also Manning v. Lowell, 
173 Mass. 103, and Moulton v. Xewburyport Water Co., 137 Mass. 
m, 167.

The rights of the suppliant, under the first license was for 
< Mol nr to May, and in subsequent licenses for 12 months only. 
He couhl not life of one license, or even two, cut the
whole t initier upon the limits. It is not in evidence whether lie 
did cut immediately adjoining any part in respect of which claim 
is made. There would further he areas to he taken into eon-ider- 
r.tion, such as having the whole limit destroyed by fire.

The suppliant was paying the sum of S."» a mile as a yearly 
ground rent. Vnder s. 1312 R.S.Q. (1S88), the licenses vest in 
the holder thereof all the rights of property in all trees, timber 
and Inn Iht eut within the limits ■ term thereof, whether
such trees, timlier or IuiiiIht are cut by authority of the holder 
of such license, or by any other person, with or without his consent. 
And under s. 1313 the licensee has the right to cize such timlier 
qualified as cut in trespass. Rut the trees, in the present case, 
were not cut in trespass, they were cut under statutory authority 
conferred u|m>ii the officers of the Crown for the purposes of the 
Tran*continental Railway.

1 am unable to differentiate the present ease from the general 
run of cases. The timlier was cut under proper authority, Att'y- 
h'rn. v. C.P.K. Co., [1906] A.C. 201, and the compensation to lie 
paid the suppliant should leave him, after the expropriation, 
neither richer nor poorer than lie w as Indore. The Crown is not to 
U* penalized, hut it should pay a fair and just compensation.

The suppliant's title comists in a right guaranteed for a short 
period, renewable only at will for a pericsl of 12 months only.
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< AW‘ There is no evidence upon the record of the value of that land per 
Kx. C. acre or of the trees so cut.

Malone As I have already said, while I cannot accept, undvr the
evidence as presented, the estimate of 206 acres made by witness** 
Malone and Adams. I also find the estimate of the engine' i black
evidence as presented, the estimate of 206 acres made by witness** 
Malone and Adams. I also find the estimate of the engineer black 
is incomplete.

Vnder the latter’s estimate we find the following allow anew 
were made:

For engineers’ camp, G acres ; for ballast pits, 23 acre*; for 
trial lines and changes in the right of way, including the lull area 
for station purposes, etc., and allowing 5 acres for the two trial 
lines he found when lie arrived, but which he does not know v la ther 
they were made Indore or after Octolier, 1000, making altogether 
44 acres.

And to these 41 acres let us add, to make that allowance most 
generous, 50 per cent, more, making these 44 acres 06 acre-, we 
will arrive at a total of 05 acres.

The suppliant is entitled to the fair value of the tree- -n out 
at that date, Indore the railway was in operation. Mo-t ..i thee 
trees were cut, moved to the side and left there, and were not 
taken away.

There is not a tittle of evidence to help in arriving at a v aluatiun 
upon a proper basis. Was this cutting on the trial lin. on the
abandoned area of the right of way, done on a poor or g....I part
of the limits? Take the gravel pit, for instance. Grovel pit* are 
usually, perhaps not always, under |x>or land where the growth is 
poor. In assessing the compensation regard must Ik- had to the re
moteness of the limit the quality, quant it y and s|ieeics of the t mikr

Two courses are now open to the court. The first would ktu 
re-open the case and order that further evidence Ik- adduced.

The second course left would In- for the tribunal to a.--unie the 
office of a jury and do what a jury would do in a rase of this kind 
and using common sense and taking all the surrounding < ireiur- 
stances into consideration, fix a lump sum which in it* judgment 
would lie considered fair and just under the circumstances.

Following the first course would involve procrastination and 
want of finality in adjudicating upon cases. I have already adop
ted the second course in the case of Hnulay v. The King (May 
10, 1912), and it was confirmed on aptx-al to the Supren . ( ourt of 
Canada (November 11, 1912).
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Taking all the circumstances of the ease into consideration, 
and adopting the second course, I will allow for all the trees so cut 
the sum of $1,00' -this amount I find will lieu fair, just and liberal 
compensation as between the parties.

To this amount interest should In* added. I have no definite 
date from which such interest should run, and the question was 
not mentioned at trial, although claimed by the pleadings, and is 
allowable under s. 31 of the Kxehequer Court Act. The first 
date of the licenses is October 20. 1909. The cutting took place 
subsequent to such date, on different occasions, and 1 will adopt as 
a medium or average tiate August 12, 1910.

Dealing now with the third-party proceedings, I find that as 
no part of the compensation allowed the suppliant is recoverable 
by the Crown from the third party, that issue shall stand dismissed 
with costs against the respondent .

As between the suppliant and the respondent there will be 
judgment in favour of the suppliant for the sum of $1,000, with 
interest thereon from August 12, 1912, to the date hereof, and the 
costs will follow the event. Judgment for suppliant.

FAYE v. ROUMEGOUS.
Ontario Su/trente (’uurt, Ap/wUate Division, Mulork, C.J.h'i., ('lute, Riddell, 

Sutherland and Kelly, JJ. March £5, HUH.

PiRTXEHfMiii1 (| VI 20) Sale or vartnembiiip iu sixes* -Termination 
or eAMT.NKHHIIIV—ACCOUNTING—HtATVTK OF LIMITATIONS

Where a business has liven carried on by husband and wife in equal 
■hares :w partners, the sale of the business terminates the partnership. 
The husband is not a trustee in the full sense of that word for the wife’s 
«Imre of the purchase price received by him so as to preclude the Statute 
of I-imitations from applying. Any action for a partnership account 
nm«t be brought within six years from such receipt.

IA"»»/ v. (lye, L.R. 5 ILL. I>5tl, applied.)

Appeal from the judgment of Britton, J., in an action to 
recover share of partnership property. Varied.

D. L. McCarthy, K.C., and T. L. Monahan, for appellants.
//. J. Scott, K.C., and J. C. Thompson, for respondent.

Clitf., J. :—The plaintiffs, Mabel Faye and Gertrude Faye, sue 
* curator» and trustees under the last will and testament of Susan 
Roumegous, deceased, late wife of the defendant.
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The statement of elaim sets forth that the defendant and his 
wife were the owners of the Lakeview Hotel, Winchester street. 
Toronto, during the years 1900 to 1907, ' oth inclusive, and that 
the said Susan Roumegous was entitled t a one-half interest in 
the profits of the said hotel business during die said years. It 
further charges that the defendant received all the profit < of the 
business during those years; that a sale was made of the said 
business to one Willis C. Martin in September, 1907, for $25,000, 
$10,000 of which was paid on the 10th September, 1907, to the 
defendant, who did not then pay, and has not since paid, any 
part thereof to the said Susan Roumegous or to the plaintiffs. 
The plaintiffs claim interest on the balance of the purchase- 
money. It is further alleged that in 1905 the deceased Susan 
Roumegous lent to the defendant the sum of $2,200, and in August. 
1914, the further sum of $500. The profits of the business were 
used and expended in the purchase of certain lands known as the 
Cooksville property, in the county of Peel. And the plaintiffs 
claim : (1) a half-interest in the said lands in the county of Peel, 
particularly described in the writ of summons; (2) or in the 
alternative: (a) a declaration that the plaintiffs are entitled to a 
one-half share of the profits of the said hotel business ; (b ’udgment 
for $5,000 and interest; (c) one-half of the interest on the I dance 
of the purchase-money for the years 1907 to 1912 inclusive; ,'i 
judgment for $2,200 and interest ; (4) judgment for -‘00 and 
interest.

The defendant denies all the allegations in the plaint ills' state
ment of claim, and avers that Susan Roumegous has no valid 
or enforceable claim against him; that during the lifetime of hi6 
wife lie satisfied all claims, if any, which she had or made against 
him to the time of her death. The defendant pleads tin Statute 
of Limitations and the Statute of Frauds as a bar to the plaintiff» 
claim. The defendant further says that the plaintiffs have no 
agreement, or memorandum or note thereof, entitling them to 
any interest in the said hinds in the county of Peel, and pleads the 
Statute of Frauds in mqtect thereto.

The defendant married his said wife in 1877, in Fall Riw. 
Massachusets, and shortly thereafter they came to Toronto and 
engaged in the restaurant business, and were prosperous from the 
beginning. It is said that they had but $4 capital, raised by
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pawning her jewellery, to lie», u with. During the whole period 
they loth took an active part in the business. It is unnecessary 
to inquire whether they were partners or not prior to the purchase 
of the l^ikeview' Hotel. At the trial the agreement for purchase 
was not produced, and it was not established to the satisfaction 
of the trial Judge that the w ife had any interest therein.

Vpon the argument in apjM-al, the agreement of purelinse was 
for the first time produced, and by consent made ]>art of the 
record. It is dated the 2nd day of May, 1900, and made be
tween O’Keefe’s Hrewery Company and (i. J. Foy, wine-merchant, 
vendors, and Achille Rouinegousnnd the said Susan K. Roumegous, 
liis wife, the vendees. It recites that the vendors are the owners 
of the Lakeview Hotel, and also of the goods, chattels, household 
stuff, and stock of wines, liquors, cigars, etc., on the said premises, 
and that the license of the said hotel is the property of the vendors, 
though held in the name of one M. A. Harper; “and whereas the 
said parties of the first part” (the vendors) “have agreed to sell 
and the parties of the second part” (the vendees) “have agreed to 
buy the goods, chattels, household stuff, and effects now on said 
premises and to take a lease of the said hotel at a rental of £1,2',0 
per annum for ten years, and to pay taxes on said hotel, and to 
take a transfer of the said license from M. A. Harper, the said 
parties of the second jiart to pay the license fee for the current 
year, at and for the price of $11 ,000, $0,000 cash, the balance to l>e 
fiecurvd by chattel mortgage fur said goods and stock and license, 
repayable 81,000 )>er annum, interest at 0 j>cr cent., this agree
ment to he void if the License Commissioners refuse to transfer 
said license, in which case the 80,000 paid is to lie repaid by the 
said parties of the first part to the said imrties of the second j>art. 
Stock of wines, liquors, cigars, ale, porter, etc., to he taken, pre
vious to possession being taken, and to lie paid for at invoice prices 
by the said parties of the second part in six notes, at one, two, 
three, four, five, and six months; all of which the said parties 
hereto agree for themselves and for their respective successors, 
administrators, and assigns,each with the other of them respective
ly, faithfully to do, abide by, perform, and keep.”

The document is signed by all the parties thereto.
It will Is* seen from this agreement tliat what was bought was 

the going business, including the license and a lease of the premises,
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Clete, J.

UWT* and the wife liccame, equally with the husliand, liable fur the 
8. C. payment of the purchase-money.
Fate The business so purchased was carried on by the defendant

Roumkooub ant* his wife until the 10th May, 1907, when a sale thereof made 
by the defendant and his said wife to one Willis ('. Martin for 
$25,000. The deed, which is under seal, sets forth that "the 
vendors agree to sell to the purchasers,and the purchasers agree to 
buy from the vendors, all and singular the goodwill of the hake- 
view Hotel . . . together with the license to sell liquors 
. . . and all the goods, cliattels, liar-fixtures, and furniture 
in the said building and the vendors’ stock in trade of wines, 
liquors, spirits, cigars, etc., of all kinds, iqxm the said premium 
at the date of the closing of the side, and the existing lease of the 
said premises to lie assigned to the said purcliaser, with the n>*>nt 
of the landlord of the said premises, at and for the price or sum of 
$25,000,” with certain terms of )>aymont and conditions, one 
clause of which is: “the sale is to include any license-fee already 
paid by the vendors,” etc.

The form of the purchase and of the sale of this business, in
cluding as it does the goodwill, license, furniture, and stock in 
trade, and lease of the premises, puts it lieyond all doubt, in my 
opinion, Huit the business was that of both husband and wife, 
and that they held and carried on the same in equal shares as 
partners.

An extension of time being desired by the purchaser, a further 
agreement was entered into between the vendors and the purchaser, 
dated the lltli June, 1912, which recites the agreement of pur
chase and the terms of payment therein, and that interest has Intu 
paid on account thereof till the 10th June, and the payment of a 
further sum of $5,000 on account of purchase-money on the date 
thereof (11th June, 1912), and that the purchaser has requested 
the vendors to extend the time for payment of $10,(Ml. The 
agreement then provides that the )iayment of the $10,000 is 
extended to the 1st day of September, 1914, with interest from the 
10th June, 1912, at 0 )xt cent., payable quarterly, on the first 
days of March, June, SeptcmlxT, and Decern lier in each year 
It further provides that the purchaser agrees with the vendors, 
upon their request, to give a chattel mortgage upon the license, 
goodwill, and stock in trade, to secure the unpaid bulai of the
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purchase-money, and ‘‘this agreement shall, from the <Uit<‘ there- 
of, he read and considered along with the said agreement of the 
16th day of May, 1907, and treated as |iart thereof, and for such 
puriHise the said agreement of the 16th May, 1007, shall he re
garded as lieing hereby amended, and the said agreement, to
gether with all the covenants and provisions thereof as so : trended, 
shall l>e and continue to lie in full force and virtue, and shall lie 
binding ujion and enure to the licnefit of not only the parties 
hereto hut to and upon their mqiective heirs, administrators, 
successors, and assigns.”

There is a receipt dated the 28th August, 1914, signed by the 
defendant and his wife, acknowledging that they have received 
from the said Martin the sum of 65,000 “re Lake view Hotel,” 
and the sum of $139.93 in full of all interest to the 10th September, 
1914. It is admitted that the wife received one-half of this sum 
and of the previous payment of $5,000, and her share of the 
interest.

On the 28th August, the same date, a further agreement was 
entered into lietween the vendors and the purchaser for a further 
extension of time. The agreement recites the agreement for pur
chase and the agreement for extension of time and the request to 
extend the time for the payment of the remaining $5,000 to the 
10th Scptemlier, 1910. The payment of the $5,000 covered by 
the said receipt is acknowledged, and the time of payment is 
extended to the 10th Scptemlier, 1910. The terms of this ex
tension are very similar to the former, including the agreement to 
give a chattel mortgage upon the license, goodwill, ami stock in 
trade of the purchaser, and the same is to lie read and considered 
along with the said agreement of the 10th May, 1907, and to enure 
to the benefit of the parties and their personal representatives.

Vpon the argument, counsel for the plaintiffs was content to 
limit his claim to one-half of $7,500, with interest, lieing part of 
the first payment of $10,000, less a portion thereof used in the 
payment of the debts of the said business, and the said $5,000 
with interest; the wife haxing received during her lifetime one-half 
of the two i laments each of $5,000 and interest.

It was not disputed that the husband had received the $10,000, 
Icing the first payment on the purchase-money, and it further 
appeared from his evidence that he had expended the money re-
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ONT‘ reived from the business in the purchase of the Cooks ville pn forty. 
8. C. It also further appeared from the defendant's evidence that Ik tad
Faye received the $500 from his wife on the date mentioned. It was

_ v• urged on l>ehalf of the defence, however, that there was no partner.
-----  ship in respect of the ( ooksville property, in the sense that the

CleU,J business cf running the farm and vineyard was carried on l.\ the

defendant and never jointly as a business concern. Ilut it wae 
contended by Mr. McCarthy that the plaintiffs were entitled at 
all events to follow the assets of the partnership, and were entitled 
to have it declared that there was a lien thereon in favour of the 
partnership to the extent at least of the balance claimed by the 
plaintiffs for the sale of the business to Martin; or, in the alter
native, to have the partnership accounts taken and the partnership 
assets divided.

I think it sufficiently appears from the evidence that the 
partnership liabilities were paid from time to time out of the 
profits of the business, and that the purchase-money on the sale 
to Martin represented the net assets of the business, loss about 
$2,500 of liabilities, which were paid out of the first payment of 
$10,000.

I reach the conclusion as to the equal ownership of the wife in 
the business from the documents referred to and the maimer in 
which the business was carried on. The evidence of the plaintiffs 
supports this view, but is not, in my opinion, necessary.

The result is that the plaintiffs are entitled to recover one-half 
of $7,500, unless precluded by the Statute of Limitations.

Before the Married Women’s Property Act a married woman 
had no separate estate; could not enter into any contract I in-line 
on herself except in certain cases; and so could not haw leena 
partner. But since that Act a married woman has power to con
tract, even though she has no separate estate, so as to l iml any 
separate estate she may subsequently acquire. She can therefore 
now lie a partner: R.8.0.1914, ch. 149, sec. 4.

The Married Women’s Property Act, 1884, 47 Viet. ch. 19. ww 
amended in 1887 (see 50 Viet. ch. 7, sec. 22), by introducing the 
words now’ in sec. 7, sub-sec. (1), “in which her husband has no 
proprietary interest,” ami this so appears in the Revised Statute 
of 1887, ch. 132, sec. 5. This amendment was not introduced to 
curtail the rights of a married woman, but rather to enlarge them:
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Gibsou v. Le Temps Publication Co., 8 O.L.R. 707, 708, where it 
is said : “A married woman can, in all respects and for all purposes, 
contract with her husliand, as if she were a feme sole, every con
tract made by her lx*ing deemed to lie made with resixKd to and to 
bind her separate property, whether she is or is not in fact pos- 
sessed of serrate estate at the date of the contract per Anglin, 
J.: set* Eversley on Domestic Relations, 3rd ed., p. 33 b

The sale of tlie hotel to Martin was a sale of property in 
which the w ife had an equal interest with her husband. It included 
their entire business and the assets. This, while not formally 
dissolving the partnership, put an end to the business as carried 
on by them. What, then, was her right to her share of the first 
payment? It was a joint and equal right with her husliand. He 
received the amount ; he was liable to account to her for the same. 
The question is, would the Statute of Limitations operate so as to 
preclude her from bringing an action for a partnership account 
after six years from such receipt? I think it would.

Vpon the argument the question whether or not the husband 
could Ik- regarded as a trustee for the wife of this amount, and so 
make the statute inoperative, was raised. This question is 
covered by authority. He is not a trustee for her in the full 
sense of that word, which would preclude the Statute of Limitations 
from applying: Lindley on Partnership, 7th ed., pp. 531-553. 
So long as a partnership is subsisting, and each partner is exer
cising his rights and enjoying his own property, the Statute of 
Limitations has no application, but ns soon as the partnership is 
dissolved or there is any exclusion of one partner bv the others 
the case is different and the statute begins to run : Noyes v. Crawley, 
10 Ch.D. 31. See also Lindley on Partnership, 7th ed., p. 553, 
where K norv.G ye, L.R. 5 ILL. 656, is referred to, in which a surviv
ing partner relied on the Statute of Limitations as a defence to a 
suit for an account instituted by an executor of a deceased partner, 
who had died more than six years Indore the filing of the bill. Tlie 
surviving partner had, however, continued the partnership busi
ness, and had got in outstanding assets within six years. The 
derision of Wood, V.-C., who held that the statute was not a bar 
to the suit, was reversed by Ixml Chelmsford on appeal, ami the 
House of Lords affirmed Lord Chelmsford's decision. The ques
tion turned upon whether or not a partner, who hiul received
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money belonging to the partnership, could he regarded as a tru-te 
within the Trustee Aet: see R.S.O. 1914, eh. 75 (the Limit itmn* 
Act), see. 47, providing: “In this section ‘trustee’ shall include 
an executor, an administrator, anti a trustee* whose trust ari.n* k 
construction or implication of law as well as an exprès- trustee, 
and shall also include a joint trustee.” And (sub-sen*. (2 : "In 
an action against a trustee or any person claiming through him, 
except where the claim is founded upon any fraud or fraudulent 
breach of trust to which the trustee was party or privy, or i« tore- 
cover trust property or the* proceeds thereof, still retained by the 
trustee, or previously received by the trustee and converted to 
his use*, the following provisions shall apply:—(a) All rights and 
privileges conferreel by any statute* of limitations shall l« < ujovtd 
in the like manner and to the like extent as they would have Urn 
enjoyed in such action if the trustee or person claiming through 
him had not been a trustee or person claiming through a trustee

There was no suggestion of fraud in the present case, and tin- 
question is, whether the defendant was a trustee withi.i the 
exception in sub-sec. (2).

Lord Westburv in Knox v. Gye, L.R. 5 ILL. 656, held that there 
is no fiduciary relation between a surviving partner and the 
representatives of his deceased partner. In that case the partner
ship was dissolved in 1854, and the bill was tiled in 1864. In 
that respect it differs from the present cast*, as more than >ix 
years had elapsed after the deatli of the partner. In the present 
case Susan Houmcgous, the defendant's wife died on the 10th 
Septemlx*r, 1916; probate was issued on the 14th February. 1917: 
and this action was commenced on the 9th Octoln-r, 1917. Ixird 
Westburv points out (p. 672) that the statute provides -< e R.S.O. 
1914, eh. 75, sec. 50, which is similar to the English Act) that 
“ no claim in respect of a matter which arose more than -ix vein 
before the commencement of such action or suit shall hr enforce
able by action or suit by reason only of some other matter <>r claim 
comprised in the same account having arisen within -ix yean 
next liefore the commencement of such action or suit." He 
points out (p. 673) that the appellant there relied up"ii the claim 
against Hughes having lieen received and realised within «ixyean 
before the commencement of the suit, and proceeds:

“The question is, was that claim against Hughes, tint debt 'lue
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to th ,#artner*hip, a thing comprised in the same account? An 
a-txwmt of the partnership estate would unquestionably comprise 
that claim, and the statute was directed, as we all know, against 
the erroneous notion that an account which had been barred by 
the lapse of six years after the last entry in the account might lie 
considered as opened and revived by the receipt of a subsequent 
sum of money more than six years after the date of the hist entry. 
It remove» that notion, provided the receipt after the six years 
is thv receipt of an item comprised in the original account.'*

He points out (p. 073) that the payment was made in 1801, 
and that, after the right to the account was taken away by the 
statute previously to the receipt of such item, the subsequent 
receipt cannot remove the bar and restore the title to the account. 
He points out also (p. 075) that the representative of a deceased 
partner has no specific interest in, or claim u|M>n, any particular 
part of the partnership assets.

“The whole property therein accrues to the surviving partner, 
and lie is the owner thereof both at Law and in Equity. Tin* right 
of thv deceased partner's representative consists in having an 
account of the property, of its collection and application, and in 
receiving that portion of the clear balance that accrues to the 
deceased's share and interest in the partnership."

He then deals (p. 075) with the meaning of the word “trustee." 
“Thv surviving partner is often called a ‘trustee.' but the term 
is umm! inaccurately. He is not a trusts*, either expressly or by 
implication. On the death of a partner the law confers on his 
representatives certain rights as against the surviving partner, 
and imposes upon the latter corresponding olriigations. The 
surviving partner may Ik* called, so far as these obligations extend, 

a trust<M* for the deceased purtner . . . but the trust is
limited to the discharge of the obligation, which is liable to be 
harred by the lapw* of time; as Indwecn the express trustee and 
thecoilio qw trust time will not run; but the surviving partner is not 
atnmtee in that full and proper sense of thv word."

And again (p. 076) : —
"The mistaken phrase tliât a surviving partner is a trustee, 

and that therefore no time can run as lietween him and the rep

resentative of the deceased partner, lias led to what 1 humbly 
conceive to lie the error in tlie judgment originally given.

36—42 d.i..k.
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“There is nothing fiduciary between the surviving partner and 
the dead partner’s representative, except that they may respec
tively sue each other in Equity. . . . it is a mistake to 
apply the word ‘trust’ to the legal relation which is thereby 
created.”

Lord Colonsay (p. 677) held that the Statute of Limitations 
does not apply to a suit brought by the executor of a deceased 
partner against the surviving partner demanding an account of 
the partnership concerns.

Lord Hatherley, L.C., strongly dissented, and expressed ip.676 
his surprise to hear “that there is nothing fiduciary between a 
surviving partner and the executors of his deceased partner."’

This case was referred to in Gordon v. Holland (1913 
82 L.J.P.C. 81, decided on appeal to the Privy Council from 
the C ourt of Appeal for British Columbia; and it was then 
held that a ]uirtner who, improperly and without the knowledge 
of his partner, has sold partnership property to a bond fide purchaser 
for value without notice, and has afterwards repurchased it from 
him, stands in a fiduciary relation to his partner, and cannot take 
advantage of the rule which protects a purchaser with notice 
taking from a purchaser without notice, but is liable to account 
for profits made by subsequent dealings with the property.

That case also differs from the present. It will be observed 
that the partnership property was sold without the knowledge 
of the partner, and that it was bought back from the purchaser.

Ixird Atkinson delivered judgment, and at pp. 87, 88, referring 
to Knox v. Gye, said:—

“Lord Westbury laid it down broadly that to describe a sur
viving partner as a trustee for the representative of a deceased 
partner was a misapplication of language, that there was no 
fiduciary relation between them, and that the right of the 
deceased partner’s representative ‘consists in having an account 
of the property, of its collection and application, and in receiving 
that portion of the clear balance that accrues to the deceased's 
share and interest in the partnership.’

“The then Lord Chancellor (Lord Hatherley) dissented strong
ly from this doctrine, and seems to lay it down, that as all the 
property of a partnership vests by survivorship in a surviving 
partner, he, as to the share of that property to which the deceased
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partner would have lieen entitled, stands to the representative 
of the deceased in the relation of a trustee.

“The point was not dealt with by the other noble Lords 
who took part in the hearing, and it was not necessary to rule it 
for the purposes of the decision of the case, which turned entirely 
on the section of the statute. In Piddocke v. Hurt, [1894] 1 Ch. 
343, Mr. Justice Chitty decided that a partner who receives 
assets of the partnership on behalf of himself and his co-partners 
does not in respect of those assets corne within the words of section 
4, sub-section 3, of the Debtors Act, 1809, ‘as a trustee or person 
acting in a fiduciary capacity.’ ”

The Gordon case was distinguished from Knox v. Gye and 
Piddocke v. Hurt l>ecause the sale of the land was from the first 
illegal and wrongful, and the appropriation of the proceeds was in 
effect a fraud against the co-partner, in order to keep the proceeds 
which could be gained by sales in a rapidly rising market.

In Hctjemann v. Hetjemann, [1895] 2 Ch. 474 (C.A.), it was 
held that, although the old partnership was terminated in that 
case by the death of the father, the Statute of Limitations was no 

j liar to taking the accounts before that date, the accounts having 
lieen carried on into the new partnership without interruption or 
settlement; and it was also there held that, if the Statute of Lim
itations had applied, the fact that there had been concealed fraud 
would have l>een a bar to its operation, although such fraud might 
have been discovered at the time by the exercise of due caution; 
a partner lx?ingentitled to rely on the good faith of his co-partners. 
Knox v. Gye was distinguished, and P melius v. Wickham (1858), 
3 De(i. & J. 304, followed.

In Barton v. North Staffordshire H. W. Co. (1888), 38 Ch.D. 
458, reference is made (at p. 403) to Knox v. Gye, supra, as settling 
the point that, after a partnership has ceased, any claim on simple 

j contract by one former partner against the others in respect 
thereof is primâ facie subject to be barred after the expiration of 
six years.

“On the other hand, while a partnership is continuing there 
is no authority for suggesting that a claim between the partners 
is affected by the statute, and the opinion of Lord Justice Lindley 
» to the contrary (Lindley on Partnership, 4th ed., p. 966).”

The question then here is, what was the effect of the sale of
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the entire partnership business, including goodwill, and th, 
receipt by the defendant of the first payments? Was not that i 
effect a termination of the partnership? There was no evident 
whatever that the business as such was carried on in any other 
manner. The evidence is to the contrary. It, as a mutter of 
fact, having lieen sold out entire, that business ceased to exitf 
except for the purpose of having its affairs wound up. In my 
opinion, a right of action immediately accrued to the wifi- for an 
account and to recover her share of the payment made on 1 he sale. 
That being so, as I think, Knox v. Gye is in point, and the Statute 
of Limitations applies. See Halsbury’s Laws of England, vol. 22. 
pp. 85, 86, para. 167, where it is said that a partnership for a fixed 
term or for a single adventure, is dissolved by the expiration of the 
term or by the completion of the adventure, as the case may lie, 
except so far as it is deemed to continue for the purpose of winding 
up its affairs. In this case the partnership assets were sold out. 
and the liabilities appear to have all lieen paid out of the first 
payment of the purchase-money. The right of action, therefore, 
for one-half of the remaining portion of the first payment accrued 
to the wife. The partnership was determined by their act and 
deed. They changed their place of residence, and censed further 
to engage, so far as the evidence shews, in any joint business 
whatever.

In Craw8hay v. Collins (1808), 15 Ves. 218, Lord Eldon, 
L.C., laid it down (pp. 226,227) that:—

“There may lie a partnership, where, whether the parties have 
agreed for the determination of it at a particular period, or not. 
engagements must, from the nature of it, be contracted, wliich 
cannot be fulfilled during the existence of the partnership: and the 
consequence is, that for the purpose of making good those engage
ments with third persons it must continue; and then, instead of 
being, as it was, a general partnership, it is a general partnership; 
determined, except as it still subsists for the purpose only of wind
ing up the concerns.”

That covers this case. The partnership was in fact wound 
up, except for each partner to receive the payments that were 
made under the terms of sale.

Again, in Cruikshank v. McYicar (1844), 8 Beav. 106, j*r 
Lord Langdale, M.R., at p. 116:—
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“When the partnership business is, in one sense, at an end, 
still you have not, therefore, put an end to the joint transactions; 
they must necessarily be carried on, for the purpose of winding 
up the concern and every thing l>elonging to it.”

In Noyes v. Crawley, 10 Ch. D. 31, at p. 39, Malins, V.-C., 
treated a dissolution or a termination as the same thing with 
regard to the application of the Statute* of Limitations.

The test seems to lie, when did the right of action accrue ? 
There can In* no doubt, I take it, that the wife might have brought 
suit for an account or for her share of the first payment.

It is saitl in Halsbury’s Law of England, vol. 19, p. 47, para. 
71, that, while a partnership is subsisting, the statute has no 
application to the claim of one partner against another in respect 
of rights arising out of the partnership; and for this proposition 
are cited the cases above referred to, with one additional case, 
namely, Chan Kit San v. Ho Fung Hang, [1902] A.C. 257, where it 
was held, under a similar statute of limitations, that the statute 
ran from the granting of letters of administration.

The result is that the apjiellants fail in respect of the claim 
to one-half of the $7,500, part of the first payment of purchase- 
money.

Then with respect to the $500 said to have l>een lent by the 
wife to the husband. In dealing with this branch of the case the 
learned trial Judge says:—

“The defendant denies ever getting money as a loan from his 
wife. It cannot, it seems to me, he held that there was an ad
mission by the defendant of a loan of $500, merely Iwcause, after 
an express denial, he answered a question in the following form:— 
Question: 229. The $500 which you borrowed from your wife 

in 1914, that was the only amount which you ever borrowed 
from her? A. Yes.’ ”

The defendant’s evidence is conclusive as to having Ijorrowed 
j the $500 from his wife.

At p. 49 of the evidence, examined by his own counsel, he
says:—

“Q. Did you give her any money? A. When we went in 1914 
die asked me for some money and I said, ‘There is the money, 
take what you want.’ There was $5,000 cash there, and she took 
12,500, and she lent me $500 the next day l>ecause I had money 
to pay.”

y.*-

>:
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On cross-examination, at p. 74, Mr. McCarthy, referring to the 
payment of $2,50() in 1912, asked:—

“Q. And she got $2,500 and you got $2,500? A. Yes.
“Q. And out of her $2,500 you borrowed $500? A. Yes.
“Q. I am wrong about that, you did not borrow $.500 from her 

until 1914? A. Y'es.
“Q. Then in 1914 you borrowed 8500 from her? A. Yes.
“Q. You say you paid that back in hospital and doctors’ 

bills? A. Yes.
“Q. You say that is the way you paid it back? A. Yes.
“Q. The cheque for interest from Mr. Martin of the 1st 

Septeml>er, 1916, for $37.50, was endorsed by you and paid over 
to your bank was it? A. Yes.

Q. Now, in reference to the time that she gave you $500. 
how did that happen? A. Well, that was for payment on a mort
gage; in two or three days I said, ‘You want that money now?' 
She said, ‘No, the money will pay doctors and so forth.’

“Q. When did she get the $500? A. In 1914 she received 
$2,500.

“Q. This $500 she handed to you was part of the $2,500 she 
got? A. Yes.”

In view of this evidence, which is not contradicted iti any way, 
it is clear, I think, that the defendant borrowed from his wife 
$500, which he never repaid. He says he expended the same for hos
pital and doctors’ bills. This affords no defence to the claim—he 
was liable personally for expenses incurred at the hospital anil for 
doctors’ bills for his wife: Eversley on Domestic Relations, 3rd 
ed., p. 323; Macqueen’s Rights and Liabilities of Husband and 
Wife, 3rd ed., pp. 95-102; Lush’s Law of Husband and Wife, 
3rd ed., pp. 366-386.

The evidence is also clear that the item of interest $37.50, due 
to the wife, was paid to the husband and deposited by him to lus 
own account, and that the plaintiff is entitled to judgment also for 
that amount.

The evidence is as follows:—
“Q. Now then, her cheque, the cheque for interest, from Mr 

Martin, of the 1st September, 1916, for $37.50, was endorsed by 
you and paid over to your bank, was it? A. Yes.

“Q. Why? That was two days before her death? A. That was 
one week before she died.
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“Q. Two days before she died. How was that? A. I received 
the money.

“Q. You received her money? A. Yes, I received that money
“Q. You endorsed it and got the money? A. Yes, I received 

that money.”
The judgment of the Court below should be set aside, and judg

ment entered for the plaintiffs for $537.50; and, having regard to 
all the circumstances of the case and the amount recovered, 
with County Court costs and costs of this appeal, without a set-off.

Mvlock, CJ.Ex., and Sutherland and Kelly, JJ., agreed 
with Clute, J.

Riddell, J.:—I have had the advantage of reading the judg
ment of my brother Clute, and agree in the findings of fact and the 
conclusions of law generally.

It seems to me clear that the husliand was the trustee for the 
wife of her half of the proceeds of the sale of the business—not 
indeed an express trustee, but a constructive trustee. In such a 
trust, it is well decided that the Statute of Limitations runs: 
consequently the defendant may set up that defence.

Both from the transaction itself and from the dealing of the 
parties, I think it plain tliat the wife could claim half of each pay
ment as it was made—the terms of payment were known to her, 
if not from the first—although that is most likely—at least from 
the time of the payment in January, 1912, and tacitly approved 
by her. The statute then would begin to run in favour of the 
defendant only on the payment of an instalment and only as to 
that instalment. He could not have been called upon to account 
for what he had not yet received.

There is yet a sum of $5,000 unpaid; and, to save further liti
gation, we should now make a declaration that the plaintiffs are 
entitled to half that sum as and when it is paid.

With that declaration, in addition to judgment for $537.50, 
I would allow' the appeal with Supreme Court costs here and below.

Judgment as stated by Clute, J.; Riddell, J., 
dissenting in part.
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8 ASK. BOULTER-WAUGH Limited v. PHILLIPS.
cTÀ. Saskatchewan Court of Appeal, Haultain, C.J.S.. Newlands, Lamont ard 

El wood, JJ.A. May 17, 1918.
Mortgage (§ 11—40)—Assignment of agreement to purchase—Titu

TAKEN IN OWN NAME—MORTGAGE—MORTGAGEE HAVING KNOW- 
LEDGE OF PRIOR EQUITY—PRIORITY—CAVEAT.

If a i>erson takes title in his own name to land which he agreed to 
purchase, but which prior to obtaining title he has assigned to another, 
he holds such title as trustee to the extent of such other interest. If 
anot her creditor, having knowledge of the trust, takes a mortgage on 
the property he cannot deprive the beneficial owners of their interest in 
the projierty unless they have by their conduct lost their rirçht to priority.

A caveat not being necessary to protect the beneficial interest, which 
is founded on contract, the withdrawal of such caveat cannot deprive 
the beneficial owners of their priority.

Huultain, CI.

Appeal by the plaintiffs from a judgment of Brown, ( '.J.K.R 

Reversed.
IJ. E. MncKenzie, K.C., for appellant ; F. //. Bence, for Vnion 

Bank of Canada, respondent.
Haultain, C.J.:—The facts of this case have been fully stated 

in the judgments of my brothers Newlands and Lamont. The 
outstanding and important facts are that the plaintiff had an 

equitable interest in the land in question prior in time to the 
equitable interest of the defendant bank, and that the bank lui 

full knowledge and notice of that interest at the time it took its 
security from Phillips. Apart from the provisions of the Land 
Titles Act, these facts bring this ease clearly within well estab
lished principles. The legal rule nemo dot qui non habd applies to 
persons entitled to equitable interests in the same property, and 
the purchaser or mortgagee for value of an equitable interest with 
notice takes subject to all other equitable interests preceding in 
point of time the interest he acquires. Qui /trior ext tem/me potior 
est jure. (This is not the case of a bond fide purchaser or mort
gagee who lias no notice express or implied.)

By his assignment to the plaintiff the defendant Phillips 
became the trustee for the plaintiff. “ It has long lieen established 1 

that to buy what you know, or ought to know, is held on trust for 1 

son elxxly else is ‘against conscience.’ or, in other words, is fraud 1 

or something equivalent to fraud.” Any one who comes to the 1 

legal estate or legal ownership and comes to it with notice of the 1 

trust, is a trustee. The legal title is only a protection where the 1 

equities are equal, and where they are not equal—as in this case- 1 

he who has the tiest equity will be preferred. Oliver v. Hinton, 1 

(1899) 2 Ch. 264, Walker v. Ltnom, [1907] 2 Ch. 104 at 114, Perktm 
v. Kempster, [1907] 1 Ch. 373.
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In this case, the hank had actual and complete knowledge of 
the transaction lxdween Phillips and the plaintiff, lx>th from 
Phillips hin self and from Phillips' certificate of title, which was 
issued subject to the plaintiff's cax'eat and was in the possession 
of the hank Indore the mortgage1 was given by Phillips.

In ('’race v. Kuebkr, 56 Can. S.C.R. 1, 39 D.L.R. 39 at 47, 
Anglin, J., says:—

Here* the act mil and complete notice which Grace had of the rights of the 
original purchasers when he advanced his money and took his security puts 
him in a position less favourable in the eyes of a Court of Equity than he would 
have held had he had merely the constructive notice which registration gives 
to persons whom it affects. I’ndcrwood v. Lord Covrlou-ti, 2 Sch. & Hef. 41 at 
66. The equitable doctrine is that notice which gives real and actual knoxv- 
ledge affects the conscience of the |ierson who receives it. An attempt by him 
to give to lights acquired with such notice an effect inconsistent with and 
destructive of prior rights of which he has had the notice is looked upon by 
equity as a fraud which it cannot countenance. I should require very explicit 
language indeed to lead me to the conclusion that the legislature in enacting the 
Land Titles Act intended to give to registration under it an effect which would 
render this wholesome equitable doctrine unenforceable.

In try opinion, the fact that the hank had full knowledge of the 
plaintiffs interest in the land made the plaintiff’s caveat quite 
unnecessary so far as the hank was concerned; and the lapsing 
of the caveat put the hank in no letter position than it was when 
it took the mortgage from Phillips.

1 would, therefore, allow the appeal with costs. The judg
ment appealed from will he set aside and judgment entered for 
the plaintiff, as indicated in the judgment of my brother Lamont.

Newlands, J.A. (dissenting):—The respondent Phillips pur
chased certain lands from J. H. Munson on an agreement of sale. 
Tliis agrément of sale Phillips assigned to Roulter-Waugh & 
Company, Ltd., as collateral security to a debt he owed them. 
This company further assigned same to Scott Harlow, who, on 
June 5, 1913, filed a caveat against said land. On September 8, 
1914. Phillips got a transfer of the land from said J. H. Munson, 
registered the same and had a certificate of title issued to him, 
subject to the caveat. On July 7, 1915, said Scott Harlow trans
ferred all his interest to plaintiffs.

On March 19, 1915, the defendants the Union Bank of Canada 
filed against said land a caveat to protect a mortgage given to 
them by said defendant Phillips, and on March 24, 1915, regis
tered said mortgage.

SASK.
C. A.

Boulter-
Waugh
Limited

v.
Phillips.

Haultain, C.J.

Newlands, J.A,
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On July 8, 1915, the registrar for the Land Registration l)i». 
trict of Humlioldt, the district in which this land was regi-t<re<l, 
gave notice to said Scott Barlow to take action on his caveat, and 
on Octolier 7, 1915, the local master in chandlers at Humboldt 
made an order that the plaintiff should within 35 days bring an 
action to establish what claim it had in said lands, and further 
provided that, if said action was not brought, the said caveat 
was to lie vacated.

The action not having lieen brought the caveat was vacated.
The plaintiffs allege that it was through a mistake that they 

omitted to bring such action, and on Deeemlier 28, 1915, they 
applied by motion to the local master at Humlxddt to have -aid 
caveat reinstated, which application was granted, but, on appeal 
to the Supreme Court en banc, the order was reversal and the 
caveat vacated without prejudice to the plaintiffs' right to bring 
an action or to file a new caveat.

This action was then brought, and the plaintiffs sin k to have 
it declared that they have an interest in said lands by way of lien, 
for the indebtedness due them by defendant Phillips, in priority 
to the claim of the defendants the Union Bank of Canada.

The plaintiffs, as soon as they found that they had not com
plied with the order of the local master to bring an action, notified 
the defendants the Union Bank of Canada that they were not 
abandoning their claim. The grounds upon which plaintiffs rest 
their claim to relief is, that the defendants, the Union Bank of 
Canada, having had knowledge of plaintiffs’ claim before taking 
their mortgage from Phillips, cannot in equity acquire a title free 
from such claim.

The plaintiffs' lien upon the land, if any, arose by virtue of 
the assignment to them of the agreement of sale from Munson to 
Phillips. This agreement of sale was not put in at the trial, but 
1 presume it would tie the usual agreement of sale providing for 
transfer upon payment and delivery up of the same. Tndcr it 
plaintiffs would have been entitled to a transfer upon payment. 
They, apparently, never notified Munson of their claim, other
wise than by filing a caveat, and Phillips having paid for the land, 
got a transfer from Munson, and, I presume, delivered up to him 
the agreement of sale, which would he terminated ujion the 
receipt of the transfer which he registered, and upon which a cer-
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tificate of title was issued to him. Re Jamieson Caveat, 10 D.L.R.
490. « S.L.R. 290.

This would, it seems to me, terminate any lien the plaintiffs 
had upon this land; the caveat filed not giving them any greater 
rights than the agreement gave them. Grace v. Kuebler, 39 
D.L.R. 39.

The plaintiffs not having a right in the land itself, must bring Newiwk. J a. 
an action to enforce what claim they had. This they had an 
opportunity to do. Their claim, that they omitted to bring 
action by mistake, was dealt with on the motion to reinstate their 
caveat which was refused by the Supreme Court en banc. The 
only ground on which they can now succeed is, that the Union 
Bank of Canada took their mortgage subject to plaintiffs’ interest.
They claim that, if they had not filed their caveat, the knowledge 
which the Union Rank had of their claim was sufficient, so that 
they could only take their mortgage subject to the plaintiffs’ 
claim, and the caveat being only notice, and having lapsed, the 
Union Bank is in no better and the plaintiffs in no worse position 
than if plaintiffs had never filed a caveat.

I can give no effect to this contention. The plaintiffs having 
filed a caveat, brought their claim under the provisions of the 
Land Titles Act. They were ordered, under the provisions of 
that Act, to bring an action to enforce that claim within 35 days, 
otherwise the caveat would lapse and be vacated. With the 
vacating of the caveat they lost their right to enforce their claim 
as against the defendants the Union Rank of Canada, who, in the 
meantime, had acquired an interest in the land.

In Australia, a caveat lapses after 3 months, unless an action 
is brought to enforce the caveator’s claims. It has been there held 
that, on the lapse of a caveat, the caveator loses all his rights 
against the land. Nicholls v. Lee, 11 N.S.W. 122 (Cases at Law);
Climld v. Bellomi, 10 N.S.W. 187 (Cases in Equity); Hell v.
Beckmann, 10 N.S.W. 251 (Cases in Equity).

Under our Land Titles Act, a caveat may remain on the 
register an indefinite time, but, on application of any person 
interested, the registrar may give the caveator notice that his 
caveat will lapse in thirty days unless he files an order of a judge 
continuing the same. 8. 130, Land Titles Act. In this case, the 
caveator got this order continuing the caveat for 35 days, but
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providing tliat it should lx? vacated if the action was not brought 
within that time; and it was so vacated, the action not having 
been brought.

I think the vacating of the caveat cleared the registered title 
to the land of any claim the plaintiffs might have against it in 
priority to any rights tliat had accrued on such land by such lap*. 
By the decision of the Supreme Court en banc they were permitted 
to file another caveat, but were given no right of priority oxer the 
defendant the Union Bank of Canada. That right they h:i<l lust. 
They could file another caveat, hut it would only count from the 
date of its filing.

I think, therefore, that this appeal should lx* dismisse.I with 
costs.

Lamoxt, J.A.:—The facts of this case are as follows: By an 
agreement dated April 2, 1912, the defendant Phillips agreed to 
purchase lot 10, block fi, Humboldt, from J. H. Munson, the 
purchase money being payable by instalments. On May 2. 1913, 
Phillips, I wing indebted to Boulter-Waugh & Co., Ltd., assigned 
and transferred to the said company all his interest in the said 
agreement of sale and in the lot therein mentioned, as collateral 
security for his indebtedness. On the following day, the com
pany assigned their right and interest in the lot to Scott Barlow, 
in trust for the company, and on June 5 Barlow filed a caveat to 
protect his interest in the land. In September, 1914, Phillips, 
having himself paid the balance of the purchase money, received 
from Munson a transfer of the said lot. This he caused to lie 
registered and received a certificate of title therefor, subject to 

ne Barlow caveat.
Phillips being also indebted to the Union Bank, gave the liank. 

on March 23, 1915, a mortgage for $900, which was registered the 
following day. At the time the bank took this mortgage, it 
knew that Barlow had filed a caveat against the lot. In June, 
1915, the bank caused a notice under the Land Titles Act to be 
issued to Scott Barlow that the caveat would lapse1 at the end of 
30 days, unless continued by order of the court. Upon application, 
the caveat was continued until further order, and, on Octobers, 
a further order was made continuing the caveat for 35 days, and 
decreeing that, in default of the caveator taking proceeding! 
within that time to establish his rights under the caveat, the caxtat



42 D.L.R.] Dominion Law Reports. 553

would '.»€ vacated. In the meantime, Scott Harlow had assigned 
to the plaintiffs—who took over the assets of Roulter-Waugh & 
Co., Ltd.—all his estate, title and interest in the lot. No action 
was brought to establish the plaintiffs' rights under their caveat 
within the 35 days, and the caveat was vacated on November 19. 
On December 14, the plaintiffs’ solicitor notified the solicitors of 
the hank that the plaintiffs did not abandon their claim to the 
lot, notwithstanding the vacating of the caveat, and they have 
now brought this action and ask for a declaration that they are 
entitled to a lien upon the lot in priority to the bank’s mortgage 
for the amount which they had it as security. The action came 
on for trial More the present Chief Justice of the King's Bench, 
who dismissed the action. The plaintiffs now appeal.

The contention on their behalf is, that, at the time the bank 
took its mortgage, it was aware not only of the existence 
of the Harlow caveat, but also of the fact that the caveat was 
based upon an assignment by Phillips as collateral security of all 
his interest in the lot; or, to put it in another way, they knew 
that Phillips, although registered owner, was only a trustee for 
the plaintiffs, and, that being so, as against the bank or any other 
person who was aware that Phillips was a trustee, it was not 
necessary to file a caveat at all. Therefore, the vacating of the 
caveat did not prejudicially affect the plaintiffs’ rights.

I do not think that after assigning his interest in the lot to 
Boulter-Waugh & Co., Phillips could, by paying the balance of 
the purchase money and obtaining a transfer, deprive that com
pany, or its assignees, the plaintiffs, of their right to hold the land 
as securit y for their claim, unless he disposed of it to a bond fide 
purchaser for value without notice of the plaintiffs’ equity. I 
think that, immediately Phillips liecamc the registered owner, the 
plaintiffs could have obtained a declaration that he held the title 
as trustee for them to the extent of their claim. I do not see what 
defence Phillips could reasonably set up to their claim.

If a person takes in his own name the title to land which he 
has purchased on behalf of a principal, he holds that title as a 
trustee for his principal, and the court will force him to convey.

Loke Yew v. Swettenham Rubber Co. Ltd., [1913] A.C. 491 
at 504.

The same result, in my opinion, follows where a person takes
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title in his own name to land which he agreed to purchase, l»ut 
which—prior to obtaining title—he had assigned to another. I, 
therefore, think Phillips held the title as trustee for the plaintiffs 
to the extent of their claim. Furthermore, if the bank knew 
when it took its mortgage that Phillips was a trustee for the plain
tiffs, it would, in my opinion, be fraud on the part of the bank to 
attempt, by virtue of having its mortgage registered and the cer
tificate of title being in the trustee, to deprive the IxMieficial 
owners of their interest in the proix*rty, unless the liencficial 
owners—by their conduct or otherwise—had lost their right to 
priority.

In (iraee v. Kuebler and Brunner, 39 D.L.R. 39 at 48. 5ti ( an 
R.C.R. 1 at 14, Anglin, J., says:—

The equitable doctrine is that notice which gives leal and actual know
ledge affects the conscience of the person who receives it. An attempt hy him 
to give to rights acquired with such notice an affect inconsistent with and de
structive of prior rights of which he has had the notice is looked U|»on hv equity 
as a fraud which it cannot countenance. I should require very explicit lan
guage indeed to lead me to the conclusion that the legislature in enacting the 
Land Titles Act intended to give to registration under it an effect which 
would render this wholesome equitable doctrine unenforceable.

Where a mortgage is taken from a registered owner known to 
be a trustee, the intention must be, if the parties are honest, to 
have the mortgage cover only such interest as the trustee can 
legally mortgage. If a mortgagee in such a case should seek, hy 
means of registration under the Land Titles Act, to extend his 
mortgage to cover the interest of the lienefieial owner also, he 
would lie guilty of fraud. Independent Lumber Co. v. (iardiner,
3 S.L.R. 140. If, in such a case, it was the intention of tlie trustee 
and the mortgagee that the mortgage was to cover the interest of 
the beneficial owner, that would l>e collusion on their part t- 
defraud such l>eneficial owner. Two questions, therefore, present 
themselves for determination: (1) Did the Inmk, when it took its 
mortgage, know that Phillips was a trustee for the plaintiffs to 
the extent of his indebtedness to them?; and (2), if so, did the 
plaintiffs hy vacating of the caveat lose their interest in the lot?

The trial judge has found, and the correctness of his finding is 
not questioned, that the bank knew when it took its mortgage 
that Phillips’ title was subject to a caveat. A memorandum of 
the caveat appeared on the certificate of title which the hank hsd 
in its possession. Did this constitute notice to the bank that 
Phillips was a trustee for the caveator?
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In Marik* v. Whiteley, [1012] 1 Ch. 735 at 757 and 758, Fletcher 
Moulton, L.J., whose dissenting judgment was subsequently 
upheld by the House of Lords, said:—

Of course if n purchaser has in fact searched any |x>rtion of the register 
he is affected with notice of that which appears therein just in the same way 
&s he would be affected by facts which came to his knowledge through any 
other channel, and if therefore he learns from the memorials in the register 
that deeds exist affecting the property, he is bound to take the reasonable 
preenution of ascertaining what those deeds contain: see Hulti&on v. Hobson, 
[18961 2 Ch. 403, and KcttUuell v. Wat son, 26 Ch.D. 501.

This language seems to me to establish tluit the bank, having 
knowledge of the existence of the caveat, is charged with know
ledge of all that a perusal of the caveat would have disclosed.

In the caveat filed, Harlow set out that he claimed:— 
unequitable estate or interest under and by virtue of a written agreement for 
sale dated April 2,1912, from John II. Munson, as vendor, to Prank C. Phillips 
as purchaser, and assignment in writing, dated May 2, 1913, of his interest in 
said agreement and of his interest in the said land from the said Frank C. 
Phillips, as assignor to Boulter-Waugh Co., Limited, as assignee, and further 
agreement in writing dated May 3, 1913, of the said agreement and of its 
interest therein and in the said land by the said Boulter-Waugh Co., limited, 
as assignors to me the said Scott Barlow.

The assignment by Phillips of all his interest in the lot to 
the plaintiffs being clearly set out, I am of opinion that the bank 
must be held to have known that Phillips was a trustee. In any 
event, the bank took its mortgage subject to whatever claim the 
caveat protected. If that claim was an interest in the lot as 
beneficial owner to the extent of Phillips’ indebtedness, the bank’s 
mortgage could only affect the interest (if any) which might 
remain in Phillips. The bank having knowledge that Phillips 
was a trustee for the plaintiffs, did the vacating of the caveat 
cause the plaintiffs to lose their interest in the lot?

In Hagers Lumber Co. v. Smith, 11 D.L.R. 172, 0 S.L.R. 187, 
the plaintiffs obtained a mortgage which, by reason of an inaccur- 
rate description, was not registrable. To protect their right, they 
filed a caveat against the proper land. Later on, a creditor of the 
mortgagor obtained judgment and issued execution against him, 
which execution was registered. Subsequently, the plaintiffs took 
a new mortgage in which the land was properly described, and, 
without being aware of the execution, withdrew their caveat and 
registered the new mortgage. It was held by the court en banc 
that, by withdrawing their caveat, the plaintiffs lost the priority 
they had by virtue of their original mortgage, liecavsc such with-
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drawal evidenced a clear intention on their part to abandon the 
first security and rely on the second.

If the voluntary withdrawal of a caveat by a caveator Inis the 
effect of depriving him of the priority which the tiling of u cavest 
gave him, the cliscliarging of a caveat by order of a judge, in my 
opinion, should and does place the caveator in the same position.

But neither the voluntary withdrawal of a caveat, nor its dis
charge by order of a judge, can deprive the eaventor of his priority 
unless the filing of the caveat in the first place was necessary to 
give him priority. For, if he lias priority, apart altogether from 
the caveat, it is difficult to see how the withdrawal or disohargt 
of the caveat can affect that priority. As between Phillips and 
the plaintiffs, the filing of the caveat was unnecessary. As Ming, 
ton, J., pointed out in Grace v. KueUer <t Brunner, 39 D.1..H. 39. 
a caveat is not necessary between the parties to an agreement. 
They are bound by their contract. At p. 44 he says:—

But what is a caveat for? Surely it never was conceived as a soin. ; Lina to 
enable the vendee to protect himself against the assertion of right oi, the part 
of the vendor. Ilia agreement binds him and no need of it for that purpose a 
the appellant assignee is equally bound. It is intended soleb asagnin-t otben, 
not parties to the contract and bound by it, but who innocently might have 
purchased and but for its registration have acquired a right.

Phillips I icing hound, without any caveat lining filed, to give 
effect to the plaintiffs’ equity, the Irank, who took from him with 
knowledge of that equity, is equally bound. 13 Hals. S3—I, 
Therefore, had no caveat lieen filed at all, the liank would have 
been bound to recognise Phillips’ trusteeship and the plaintiffs' 
priority. That lieing so, how can the withdrawal or discharge of 
an unnecessary caveat affect the plaintiffs' right to hold Phillips 
as trustee or the hank's obligation to recognise him as such?

In Rogers Lumber Co. v. Smith, supra, it was necessary for the 
plaintiffs to file a caveat to obtain priority for their unregistered 
mortgage over the execution. When the execution was filed, it 
bound the entire beneficial interest in the land, save and except 
the lien of the plaintiffs. The lien lreing removed, the execution 
attached to the whole of the property. But, in order toamnnpU 
this result, it was necessary that the interest represented by the 
lien should revert to and lrecome vested in the execution debtor. 
It had to get back to him, and form part of his beneficial interest 
before the execution could attach to it and therefore 1 «corne» 
first charge thereon. This, I think, is the foundation on which
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the judgment of Lord Justice Fletcher Moulton in Mauks v. 
Whileley, above referred to, is based. At p. 755, his Lord
ship says:—

The appellant contended that there was a strict rule in equity (enunciated 
in the case of Otter v. Lord Vaux, 2. K & J. 650, 6 D M. dt U. 638) that if the 
owner of an estate who has mortgaged it to a first and second mortgagee pays 
off the mortgage debt to the first mortgagee and obtains a reconveyance, the 
second mortgage becomes a first charge because he cannot set up his own debt 
which he has |»aid off against his own creditor the second mortgagee. I shall 
examine later on the cases on which this doctrine rests, but 1 wish to |>oint out 
in limvit that in order that this principle may apply the mortgagor must have 
become the beneficial owner of the interest of the first mortgagee.

Applying this principle to the case before us, did the discharge 
of the caveat have the effect of revesting in Phillips the interest 
which he had assigned to Boultcr-Waugh Co., Ltd.? In other 
words, with the discharge of the caveat, did he cease to lx* a trustee 
for the plaintiffs? I cannot see upon what principle it could so 
be held.

The I,and Titles Act provides that instruments registered in 
respect of or affecting the same lands shall lie entitled to priority 
the one over the other according to the time of registration and 
not according to the date of execution. It also provides that a 
trustee for the purposes of the Act shall lie treated as the lx*ne- 
ficial owner. But that is for the punaises of the Act only. The 
Loke Yew case, [1913] A.C. 491, shows clearly that the courts will 
enforce the obligations of a trustee subject only to the rights of 
bond fide purchasers for value without notice.

The plain facts of this case* as they appear to me, are: that the 
bank obtained a mortgage which covered the beneficial interest 
(if any) which Phillips had in the lot, and now—became it has 
procured a discharge of a caveat filed on liehalf of the plaintiffs 
which need not have l>een filed—it seeks to make its mortgage 
cover an interest outstanding in the plaintiffs of which they had 
knowledge. This the bank cannot do. As Phillips could not 
get rid of his trusteeship by the discharge of the caveat, he is still 
trustee for plaintiffs to the extent of their claim, and the mortgage 
of the bank does not now and never did cover the interest held 
by Phillips as trustee.

The appeal, in my opinion, therefore, should lx* allowed with 
costs, the judgment lielow set aside and judgment entered for the
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plaintiffs with costs, declaring the plaintiffs entitled to a lien 
upon the lot for the amount of their claim in priority to the mort, 
gage of the liank, and decreeing that the said lot lie sold to satisfy 
the plaintiff’s claim. If the parties do not agree as to the accounts, 
the matter may be referred to the local registrar.

Elwood, J.:—I concur in the result arrived at by my brother 
Lament. I wish to add, however, that the bank having taken its 
mortgage and registered it at a time when the plaintiff's caveat 
was on the register the subsequent removal of that caveat did not 
affect the plaintiff’s position so far as the bank is concerned.

The bank was affected by the caveat just as much after the 
removal as it was lief ore the removal.

Appeal allowed.

GIRAUD t. DUHAMEL AND C.P.R. Co.

Quebec Court of Review, Archer, Greenshields and Lamothe, JJ. June 4, I9lt. 
Courts (§ I B—10)—Claim to effects in possession of receiver—Omit

COURT APPOINTING RECEIVER HAS JURISDICTION TO TRY.
A plaintiff who is asserting a claim to effects and property in the 

possession of a liquidator should apply by summary petition to the 
court of which such liquidator is an officer. No other court hits any juri
diction to try an action, suit, attachment or seizure against such liqui
dator in his capacity of liquidator.

Appeal from the Circuit Court, Allard, J. Reversed.
J. B. Xantel, for plaintiff ; Weinfield, Sperber, Ledit u and 

Fortier, for defendant.
C i keen shields, J.:—This is a seizure in revendication of cer

tain movable effects, of which the plaintiff claims to l>c the owner.
The plaintiff alleges that the defendant is the liquidator of 

E. N. Heliert Limited; he alleges that as such liquidator, and in 
that quality, the defendant illegally took possession of these effects 
in the district of Terrebonne, and illegally detains them therein 
his quality of liquidator.

The head office of the said company, E. N. Hebert, Limited, 
in liquidation, was in Montreal; liquidation was ordered hy the 
Superior Court of the district of Montreal, and the liquidator was 
appointed by the Superior Court for the district of Montreal. 

The goods in question are of an alleged value of 8132.
The plaintiff sued out a writ of revendication from the Circuit 

Court of the district of Terrebonne, and the goods were seized.
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The defendant made a motion by way of (Minatory exception, 
and alleges, in effect, that the company having lieen put in liquida
tion by the Superior Court of the district of Montreal, and the 
liquidator having lieen appointed by the Superior Court for the 
district of Montreal, and the defendant being sued in his quality 
of liquidator, the Circuit Court is without jurisdiction. His 
motion was dismissed. He seeks a reversal of that judgment.

The federal parliament had legislated a whole laxly of law with 
respect to the winding-up of companies, and has created the 
machinery or procedure for the enforcement of this legislation. It 
gives, in the Province of Quebec at least, exclusive jurisdiction to 
the Superior Court to order and control the liquidation of a com
pany; it makes the liquidator an officer of the court naming him, 
and makes such liquidator subject to the summary orders and 
control of that court to the exclusion of all other courts; the 
economy of the law being to concentrate and control the liquida
tion. By art. 133 it is provided that all remedies sought or de
manded for enforcing any claim for a debt, privilege, mortgage, 
lien or right of property upon any or to any effects or propeity in 
the hands, possession or custody of the liquidator, may tie obtained 
by an order of the court on a summary petition, and not by action, 
suit, attachment, seizure or other proceeding of any kind, what
soever.

Now, if this section means anything, it means that the plaintiff, 
who is asserting a claim to effects and propeity in the possession 
of the liquidator, should apply by summary petition t o the court 
of which he is an officer, in order to enforce that l ight, and that 
no other court has any jurisdiction to try an action, suit, attach
ment or seizure. For the purpose of the Winding-up Act, and for 
the purpose of this case, the Circuit Court of Terrebonne is ousted 
of its jurisdiction. If the plaintiff had not sued the defendant 
in his quality of liquidator, but personally, the matter would have 
been different, and 1 should have treated it differently.

I should maintain the declinatory exception and order the re
cord to he transmitted to the Superior Court for the district of 
Montreal, and to be there dealt with. That is what the defendant 
a*ks. If the record is properly dealt with before the Superior 
Court for the district of Montreal, I should be inclined to think 
that it will meet with sudden and peremptory destruction. The 
judgment is reversed.

Duhamel
AND

C.P.R. Co.
Qreenahiel le, J.
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Judgment: Considering that the plaintiff alleges that the 
defendant took possession of the effects sought to lie revendicated, 
and illegally detain the same in his quality of liquidator to the 
company E. N. Hebert, Limited.

Seeing art. 133 of c. 144 of R.8.C. (1906), known as the 
Winding-up Act.

Considering that the Circuit Court for the district of Terrs 
lionne has no jurisdiction to hear and determine the l ight of 
property in and to the effects which have been seized in the 
possession of the defendant in his quality of liquidator;

Considering that there was error in the judgment dismissing 
the motion of the defendant ;

Doth cancel and annul said judgment ; and proceeding to 
render the judgment which should have liecn rendered;

Doth grant the motion of the plaintiff ; doth declare t lie ( 'ircuit 
Court of the district of Terrelxmne without jurisdiction to hear 
and determine the present case; and doth order that the reconi 
be sent to the Superior Court for the district of Montreal, there 
to be dealt with according to law, with costs of this court against 
plaintiff. Judgment accordingly.

PDCLEY v. BEDFORD.
Saskatchewan Court of Appeal, Haultain, C.J.S., Neudands and Lament, JJ.A.

July 16, 1918.
Damages (6 III K—206a)—Animals op différent owners trespasaing- 

No EVIDENCE OF OTHER ANIMAIS THAN DEFENDANTS* DOING DAMAGI |
—Measure or compensation.

Where several animals belonging to different owners have at varioe 
times trespassed on plaintiff’s land, but where the evidence does not 
establish that animals belonging to any other owner than the defendant j 
did any damage to the plaintiff's grain, the court, is justified in am 
the full amount of the damages against the defendant.

Appeal from a judgment of the District Court Judge of Moose ! 
Jaw. Affirmed.

H. E. Sampson, K.C., for appellants; S. R. Lamont, for re
spondent.

Haultain, C.J.S.:—The evidence in this case, in my opinion, 
amply supports the finding of the trial judge. The damages 
claimed were all sustained on or before October 30, 1917, while 
the alleged settlement was made in consequence of a distraint and 
impounding on November 7. The evidence shews that the de
fendants' cattle were on the plaintiff’s farm and among the sheaf
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gets which were destroyed on several occasions lietween the 12th 
and 31st October, and that they were practically the only animals 
that could have done the damage.

Taking the lowest estimate of quantity and value given by 
the plaintiff and liis witnesses, there are 1,200 sheaves destroyed, 
and they were worth 7 cts. each. That amounts to 1184, and the 
trial judge awarded *80 damages.

The distraint made on November 7, was in connection with 
damage done entirely to different property, and I quite agree 
with the trial judge in his finding that the amount paid to the 
pound-keeper by the defendants liad nothing to do with the 
subject of the present action.

The appeal, is therefore, dismissed with costs.
Newlands, J.A., concurred with Lamont, J.A.
Lamont, J.A.:—This is an appeal from a judgment of thejudge 

of the District Court for the Judicial District of Moose Jaw awarding 
the plaintiff <80 damages for oat sheaves destroyed lietween 
October 12 and October 31, 1017, by the defendant’s horses and 
cattle.

Two grounds of appeal are urged: (l)tlmt the plaintiff had 
informed the pound-keeper when, on Novemlier 7, he impounded 
certain of the defendant's animals and claimed $30 for the damage 
they had done, that if that amount was paid it would settle the 
claim for damages on which this action was founded, and (2) that 
other cattle had lieen amongst the plaintiff’s oat sheaves and it 
was impossible to say what amount of damage had lieen done by 
the defendant's animals, and, therefore, only nominal damages 
ehould have lieen awarded.

The first of these grounds of appeal fails. The plaintiff denied 
having said anything to the pound-keeper aliout giving up his 
claim against the defendant in respect of the damage for which 
he now claims compensation. This the trial judge evidently 
believed, for he found as a fact that the defendant failed to prove 
that the money paid on Novemlier 7 was a settlement of the 
present claim.

The other contention on behalf of the defendant really comes 
down to this: that where damage is done by animals lielonging to 
several owners, the plaintiff is entitled to recover nominal damages 
only unless he can specify exactly the amount of damage done by
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the animals of each owner respectively. I do not hold this view. 
In the first place, in this case, the evidence does not, in my opinion, 
establish that animals belonging to any owner other than the 
defendant did any damage to the plaintiff's grain; but, assiunng 
that it did, I am of opinion the plaintiff is entitled to recover.

In Broderick v. Forbes, 5 D.L.R. 508, the point came up for 
consideration, and it was held that the plaintiff was entitled to 
recover. The headnote of that case in part reads as follows:— j

Where several animals, belonging to different owners, have at vuriuui 
times trespassed upon the plaintiff’s land, and the whole damage done by «II 
of them can lie ascertained, but the defendant’s animal has sometimes been 
among those trespassing and sometimes not, and there is no proof that any 
particular damage was done by any particular one of the animals, the court 
will, nevertheless, assess the damages against the defendant as best it can

This judgment is based upon the case of Chajditi v. Hick 
[1911] 2 K.B. 786, the headnote of which reads as follows

Where, by contract, a man has a right to Itclong to a limited class o! 
competitors for a prize, a breach of that contract by reason of which In is 
prevented from continuing a member of the class and is thereby deprived of 
all chance of obtaining the prize is a breach in respect of which he maybe 
entitled to recover substantial, and not merely nominal, damages.

In tliat case, it was argued that only nominal damages should 
be awarded, by reason of the impossibility of assessing the loss 
sustained by the plaintiff with any degree of certainty or precision. 
In answer to that argument, Fletcher Moulton, L.J., at p. 795. 
said:—

I think that, where it is clear that there has been actual loss resulting from 
the breach of contract, which it is difficult to estimate in money, it is for the | 
jury to do their best to estimate. It is not necessary that there should ben 
absolute measure of damages in each case.

In 38 Cyc. 484-5, the,author says:—
Thus, whore animals belonging to several owners do damage together, 

there being a separate trespass or wrong, each owner is generally liable separ
ately only for the injury (lone by his animal. The fact that it is difficult to | 
separate the injury done by each from that done by the others furnishes no 
reason for holding that one tort-feasor should be liable for the acts of others | 
with whom he is not acting in concert.

One rule for arriving at the quantum of the damage which 
should lie assessed against separate owners is found in 3 Curp 
Jur. 149, which reads:—

W'here crops are destroyed by trespassing cattle belonging to two parties 
under such circumstances that it is impossible to distinguish between the 
trespass of one lot of cattle and that of the other, or to determine the actual 
amount of damage done by cither separately, the court may apportion the 
damage according to the number of cattle belonging to the respective partie*-
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and allow the owner of the crops to recover, in an action against one of the 
parties, only the proportion of the damages given by such apportionment.

In the present case it was admitted that the defendants’ 
animals did some damage to the plaintiff’s grain, and for that 
damage this action was brought. The defendants even paid 
money into court in respect thereto. It was, therefore, the duty 
of the District Court Judge to estimate, as liest he could, the 
damage done by the puintiff’s animals. He fixed the amount at 
$80. In my opinion the amount is reasonable.

The appeal should, therefore, be dismissed with costs.
A-ppcal dismissed.

SCHELL v. McCALLUM A VANNATTER.
Supreme Court oj Canada, Fitzpatrick, C.J., and Davies, Idington, Anglin and 

brodeur JJ. June 10. 1918.
Guaranty (6 II—10)—Purchaser's agreements—Agents—Effect of

WORDS IN TELEGRAM.
In an action claiming that real restate agents engaged in the purchase 

of "purchasers’ agreements" on behalf of the plaintiffs had guaranteed 
in writing payment of the balance of the purchase price under an agree
ment for sale reliance was placed on a telegram in the following words: 
"Value on title made low to reduce registration costs are getting declara
tion as to moneys received from Love who is good man. Agreement 
good and guarantee it." The court (Davies and Idington, JJ., dissenting) 
held that the telegram taken with the other correspondence and circum
stances did not guarantee payment of the agreement but went no further 
than to guarantee that the agreement was a bond fide one and that the 
property and parties were good.

Appeal from the judgment of the Supreme Court of Saskatche
wan, 38 D.L.R. 133, 10 8.L.R. 440, reversing the judgment of 
Newlands, J., at the trial and dismissing the plaintiff’s action 
with costs. Affirmed.

Chrysler, K.C., for respondents.
Fitzpatrick, C.J.:—The action is brought on an alleged 

guarantee by the respondents of the payment of the balance of 
the purchase-price under an agreement for sale, the vendor’s 
rights under which were acquired by the appellants.

The guarantee was contained in the telegram which reads:— 
“Value on title made low to reduce registration costs are getting 
declaration as to moneys received from Love who is good man 
agreement good and guarantee it.”

There was a letter confirming this telegram, but I do not know 
that it carries the matter much further even if it was admissible in 
evidence, which it probably was not, since» it was not received 
until the appellants had completed the purchase of the agreement.
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Some tiire prior to the transaction in question in this suit, the 
appellant, in reference to similar ones, had inquired of the resjxmd- 
ents on what terms they would Ik* prepared to guarantee the due 
completion of such agreements for sale. The respondents replied 
stating, in a general and rather vague manner, terms on which 
they would give a guarantee which apparently would haw Ixvn 
for the payment of the hula nee of purchase money remaining due.

The matter went no further, but the trial juelge interpreted the 
guarantee give-n by the respondents in this case* by the* light of this 
letter and he*ld that the* same* meaning must lie* given to tin- guar
antee in this case. I do not think there was any occasion for doing 
so, but rather the contrary, since* here the respondents made no 
stipulâtie>n for any commission or other remuneration for them
selves for giving such a guarantee. Indeed, the only consideration 
for their giving it which the appellants are* able to suggest is "the 
appellant purchasing the* said agreement for sale from Rolx-rt W. 
Love” and this seems entirely inaelcquatc as a conside ration for 
the re*sponelents, who were* meredy agents, undertaking to guarantee 
the payment of the purchase* mone»y uneler the agreement.

I think the* simple* anel natural construction of the* guarantee 
is as state*d in the judgment appealed from “that it elid not guar
antee payment of the* agreement, but went no further than to 
guarantee that the agreement was a bond fide one, and that the 
property and the parties were good.”

In their letter confirming the guarantee the respondents say: 
“in talking the matter over we eleciele»d to guarantee it, which 
shoulel he sufficient for your requirements.”

It appears from the correspondence that the respondents were 

aware that the appellants were only speculating in the purchase 

of these agreements for sale with Ixirrowed money and that they 

had the greatest difficulty in getting the banks to advance money 

for the purpose. I think it is therefore probable that when they 

said “this should lx* sufficient for your requirements” they had in 
view that the guarantee was to satisfy the bank lending the money 

of the bona fides of the agreement in which no doubt the respond

ents believed.
I would dismiss the appeal with costs.
Davies, J. (dissenting) :—I am of opinion that the appeal in 

this case should be allowed with costs and the judgment of the trial
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judge restored. Lamont, J., who dissented in the Appeal Court, 
was of the same opinion on the latter point.

The question at issue lietween the parties is whether the proper 
construction of the guarantee in question of an agreement for the 
sale of certain lands sold by the respondents to the plaintiffs, 
appellants, was a guarantee of the agreement including its pay
ment or was limited to the agreement l>eing a 6ond fide one only as 
to proiM-rty and parties.

The respondents were real estate agents carrying on business 
in Saskatoon, and the apj>ellants were business men residing in 
Woodstock, Ont. Prior to May, 1913, the appellants had pur
chased from respondents a number of agreements for the sale of 
land and a proposition had apparently l>een made by the appellant 
plaintiffs to the defendant respondents respecting the guarantee of 
those agreements. On November 1, 1912, Blow, one of the plain
tiffs, wrote the following letter to defendants:—

Dear Sire:—Your letter is received and glad to hear that everything is 
being put in proper shape and trust that everything will end well.

And now about further business. I think agreements ranging from one 
thousand to three, but smaller or a little larger would not make much difference 
if we could prove that they were gilt-edged. About what would it be worth 
to guarantee them as you propose? Now, if three or four real good ones came 
to you and you could mail them to me in haste by registered letter I could 
do better by exhibiting them and attending to it and returning promptly to you 
if you thought wise.

(Sgd.) J. W. Blow.
P.8.--Please give me the nature and details of the guarantee you could 

give and oblige.
In reply the defendants wrote on November 7, a letter in which 

are the following paragraphs:—
As before written to you, we will not submit anything to you that is not 

first class, but if you will just leave the matter in our hands, we will secure 
agreements for you and put through the papers without any delay. As you 
know, when these fieoplc bring in an agreement to sell, they want the money 
right away, so we could handle them in this way having the papers put through 
the Land Titles Office without loss of time if we knew how you wished them 
made out.

As to this guarantee you mention would say that we consider it worth 
5 per cent ., and would giVe you any kind of a binding agreement of that nature 
that you could wish. We, of course, would expect that settled at the time 
and we would l>e fully responsible for all payments so that if the party on the 
agreement did not come through, we would have to come through ourselves.

On April 17, 1913, defendant wired plaintiffs offering them the 
agreement now in controversy and plaintiffs replied expressing 
their willingness to purchase. The papers were sent forward to
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them through the hank at Woodstock with a draft attached for 
the purchase-price. After examination of the agreement and the 
other paliers, the plaintiffs were; not satisfied, and wired defend- 
ants as follows:—

Woodstock, Ont., May 10, 1913.
McCallum & Vannatter, Saskatoon, Sask.
Certificate of title value five thousand, assessment four thousand fifty 

Jones allowed penalty on taxes. No declarations from Love or Jones ns to 
moneys received or paid only one lot looks dear. Please explain and guarantee 
holding draft, give men’s standing, we are afraid being away from home 
caused delay.

Schell and Blow.

To this telegram, plaintiffs replied:—
From Saskatoon, May 12, 1913.

To M. Schell and J. Blow,
Value on title made low to reduce registration costs, are getting declaration 

as to moneys received from Ivove who is good man, agreement good and 
guarantee it. McCallum A Vannatter.

On the same day the defendants wrote plaintiffs a letter in 
which they explained that the certificate of title is “no guide to 
the real value of the property” and that “as to the assessment 
from what we can learn this is figured on a W'[, basis for property 
of this description,” adding:—

However in talking the matter over we decided to guarantee it wliich 
should lx; sufficient for your requirements. We know Mi. Love personally 
and know for a fact that he has considerable means and while we are not 
personally acquainted with Mr. Jones we are told he is good and will make 
payments promptly being a drug traveller.

()n May 14, the plaintiffs wired defendants:—
Your telegram explaining reason low valuation on duplicate certificate 

and guaranteeing agreement as good came to hand on Monday afternoon and 
we paid draft yesterday.

Heading the correspondence and the telegram together, I can
not have any doubt that when the defendants telegraphed the 
plaintiffs saving, “agreement good and guarantee it,” they meant 
what any ordinary business man would mean, that they guaranteed 
its payment. The letter sent by them the same day in which they 
say, “ However in talking the matter over we decided to guarantee 
it which should be sufficient for your requirements,” taken in con
junction with their previous letter of November 7, in which they 
explain what they mean by the guarantee mentioned in the plain
tiff’s letter they were answering was that “we would be fully 
responsible for all payments so that if the party on the agreement 
did not come through we would have to come through ourselves,'
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place the question of the meaning of the guarantee and the inten
tion of both parties as to what it covered beyond any doubt in my 
mind. Defendants say what they mean by guaranteeing agree
ment and I cannot agree with the limited and narrow construction 
which the Court of Appeal placed upon it that “it went no further 
than to guarantee that the agreement was a bond fide one and that 
the property and the parties were good.” Such a limited con
struction is right in the teeth of their letter and their telegram.

I would allow the appeal with costs.
Idington, J.:—The appellants and respondents had for some 

months prior to the transaction now in question l>cen negotiating 
with each other for the purchase by the appellants of securities 
known as “purchasers’ agreements” for the purchase of lands and 
the covenant for the payment of the money.

The appellants resided in or alxmt Woodstock, in Ontario, and 
the respondents in Saskatoon, Saskatchewan. Several transactions 
of that kind had taken place during these negotiations prior to the 
one in question, which was an agreement for the purchase of some 
land in Saskatoon alleged to have l>eon purchased by one Jones 
from one Love, both of Saskatoon, for the price of $12,000, on 
which a sum of $4,000 on account of principal was supposed to 
have been paid. Love made an assignment of the agreement of 
purchase by an instrument dated April 18, 1013, to the respondent 
Schell.

The respondent who procured this drew upon the appellants 
for the amount agreed upon as the price of said security, making 
their draft payable at Woodstock, Ontario, and accompanying the 
draft with the assignment and other documents relative thereto.

On May 12, 1913, by night lettergram, the npi>ellants wired 
respondents as follows:—

Certificate of title value five thousand assessment four thousand fifty 
Jones allowed i>cnalty on taxes. No declarations from Love or Jones as to 
moneys received or paid only one lot looks dear. Please explain and guarantee 
holding draft give men’s standing we are afraid been away from home caused 
delay.

The respondents on the same day wired reply as follows:—
Value on title made low to reduce registration costs are getting declara

tions as to moneys received from Love who is good man agreement good and 
guarantee it.

Upon this instrument, lastly mentioned, the appellants brought 
to action which was instituted on September 18, 1916, claiming
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that respondents had guaranteed to them, in writing, the payment 
of the balance of the purchase price under the said agreement for 
sale. The trial judge maintained the claim, but the Court of 
Appeal for Saskatchewan reversed that judgment and dismissed 
the action. Hence this appeal, which should l>e determined solely 
by the correct construction to be placed upon the said telegram.

I think the document is very ambiguous and capable of more 
than one meaning. Counsel for the appellants contends that it 
must mean a guarantee by the respondents of the payment by 
Jones of the amount of the balance of purchase money of the land 
or by IiOvc, his vendor, who covenanted therefor. On the other 
hand, counsel for the respondents contended that it could have no 
such meaning or any meaning beyond l>cing an assurance that 
Love was a good man and the agreement in proper form and pos
sessing the validity such an agreement should have.

I confess that from the perusal of the judgments, and listening 
to the argument of counsel for the appellants, I had received the 
impression that an interpretation and construction, midway 
lietween these extreme contentions, was more consonant vpth 
reason and 1 fetter fitted to express, in truth, what the parties liad 
in view. According to that impression 1 should hold that it 
represented Love as a man of good financial standing, the property 
in question good security for the money and the agreement and 
title passed thereby in proper legal form. In that view, if Love 
could be shewn to have been at the time in question of such 
apparent good financial standing as would answer the description 
and the land of the value which the agreement represented and 
the title perfect, there could be no recovery; and on the other 
hand, if it turned out that between the date of the telegram and 
the recovery on the action brought by appellants against Love and 
Jones financial disaster had overtaken one or both or the condition 
of the market value of the land in question had become such that 
the land had fallen far below the market value of that of previous 
years, these circumstances should not be taken into account in 
determining adversely to these respondents their liability. 1 am 
still inclined to think that is the correct view of the nature of the 
instrument sued upon and the liability thereunder.

Counsel for the appellants repudiated in argument any such 
construction as possible. Possibly the circumstances that had
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transpired were of such a nature as to indicate that an action 
seeking to enforce that view would lx* of little avail.

1 cannot accept the interpretation and construction contended 
for by appellants that it was distinctly intended tliat the respond
ents should, on default of those liable under the agreement and the 
assignment thereof, become liable to pay the balance of the pur
chase price of the land named in the security. The instrument 
being of an ambiguous character, 1 think tliat anything which 
had lutssed between the parties prior thereto, and leading up to it, 
as well as tliat concurrent therewith and the acts of the parties 
immediately after, may be looked at. Counsel for appellants 
relies, in tliat connection, upon a letter of November 7, 1912, from 
the respondents to Mr. Rlow, one of the appellants, in which they 
further explain to him the nature of the business involved in the 
buying such like securities and used these words:—

As to this guaranty you mention would say that we consider it worth 
5% ami would give you any kind of a binding agreement, of that nature that 
you could wish. We, of course, would expect that settled at the time and 
would Im* fully responsible for all payments so that if the party on the agree
ment would not come through, we would have to come through ourselves.

These two sentences taken from the middle of a long letter are 
evidently an answer to a letter of Mr. Rlow of November 1, in 
which, amongst other things, he says, shaking of such like agree
ments:—“About what would it lie worth to guarantee them as 
you propose?” and then adds the following postscript : “Please 
give me the nature and details of the guarantee you could give 
and oblige.” I am very far from finding anything in that corres
pondence to support the appellants in their view of the transaction 
now in question. Indeed, 1 think that a letter written only 5 
months liefore so expressly stipulating for 5% lieing paid at the 
time of the sale of such a security, as the price of the guarantee for 
its payment, excludes the possibility of the parties hereto having 
ever intended that such a guarantee was to be implied in the tele
gram in question.

There was no 5% paid or anything paid by way of securing an 
assurance of payment, and when reliance is placed upon a letter 
written on the same day as the telegram, but not received until 
after the draft had been paid, I do not think it helps.

Stress is laid upon an expression in that letter that the respond
ents had decided to guarantee. 1 do not attach the importance

CAN.

8. C.

SCHKLL

M<X’allvm.
&

Vannatter.

Ictinglon, J.



570 Dominion Law Reports. [42 D.L.R.

CAN.
sTc.

Schell
».

McCalluii
&

Vannatter. 

Idington, J.

Brodeur, J.

to the expression in the letter that counsel seems to think was 
attached to it. In short, the circumstances to be gathered from 
the correspondence clearly shew that appellants’ difficulty and 
hesitation in accepting the draft was what the night lettergram 
indicates. The difficulty seems to have been tliat the certilieute of 
title valued the property at $5,000 and the assessment only $4,050 
and that Jones, the purchaser, liad allowed the imposition of the 
penalty for non-payment of taxes. Hence the suggestion of a 
declaration from Love or Jones as to the moneys received or paid 
for what looked dear. These were the things that were to be 
explained and guaranteed against as well as an assurance relative 
to the man’s standing, and pursuant thereto a declaration wat 
got front Mr. Love verifying the price and terms of the rash pay
ment according to the terms of purchase and also his own stand
ing to the extent that he had not been sued for the money or it 
garnisheed.

It is to lie observed that the parties had several transact iota 
of a like kind between the date of the letter and the telegram in 
question, but in not a single instance was a 5% premium for 
guarantee resorted to.

I do not think, under such circumstances, that the construc
tion, contended for by appellants, of the document sued upon can 
or should be maintained, and I, therefore, think the appeal should 
be dismissed with costs.

Anglin, J.:—I concur in the dismissal of this appeal sub
stantially for the reasons stated by Idington, J.

Brodeur, J. (dissenting):—The appellants by their action 
claimed from the respondents the payment of a sum of money 
for which they say the respondents gave a guarantee, that sum of 
money being originally due by Love and Jones.

The respondents claim that they did not guarantee the pay
ment of the obligation of Love and Jones, but simply guaranteed 
that the agreement was bond fide and that Love and Jones were 
good.

The appellants succeeded before the trial judge; hut the 
Supreme Court of Saskatchewan en bane by a majority dismissed 
their action and reversed the judgment of the trial judge.

For some time, the appellants had some business dealings with 
the respondents and had been purchasing some agreements for
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sale of land through the respondents or from the respondents. 
They were purchasing the interest of the vendor in those agree
ments. taking assignments thereof.

In the month of April, 1913, the respondent offered for sale 
the agreement of Love and Jones for the sum of $7,300, and they 
sent a few days afterwards a draft for the purchase price as was 
the usual custom of dealing between the appellants and the 
respondents.

The appellants, after having inspected the document, were not 
satisfied, having found out that the certificate of title valued the 
property only at $5,000 and that the municipal assessment was 
only $4,050, and they asked from the respondents some explana
tion and whether they would guarantee.

The respondents answered stating that the value and title 
were made low in order, to reduce the registration costs and they 
added, “Agreement good and guarantee it.” They sent a con
firming letter stating that having thought the matter over, they 
had decided to guarantee* it.

1 must state that in a previous correspondence exchanged 
between the parties, the respondents had been willing to guarantee 
the debts which they would sell to the appellants w ho were living 
in Ontario when those agreements of sale were made in the Province 
of Saskatchewan. They said, however, that a sum of 5% should 
be given to them for such a guarantee and they added:—“We, of 
course, would expect that settled at the time and we would be 
fully responsible for all payments so that if the party on the agree
ment did not come through we would have to come 
through ourselves.”

We see by that letter the nature of the guarantee which the 
respondents were willing to give concerning those agreements of 
I tie.

But, outside of that, what is the nature of the contract of 
guarantee?

It is an undertaking to answer for another’s liability and col- 
! lateral thereto. It is a collateral undertaking to pay the debt of 

another in case he does not pay it. It is a provision to answer for 
the payment of some debt or the performance of some duty in the 
case of the failure of some person who in the first instance is liable 
for such payment of performance. Bouvier, “Law Dictionary,” 
word “Guaranty.”

CAN.

sTc.
Schell

McCallvm
&

Vannatteh.

Brodeur,!.



572 Dominion Law Kepohts. [42 D.U.

CAN.

8. C.

Schell

McCallvm
&

Vannattek.

It is in the nature of that contract of guarantee tlmt the 
primary debtor will perform his contract and the guarantor ha> 
to answer for the consequence of the primary debtor’s default.

13 H&lsbury, vbo. “(ïuarantee,” sec. 804. Anson on ( 'outnet, 
10th ed., p. 73.

What was the obligation of Love and Jones in this case? It 
was to pay a certain sum of money when it would become due. 
There is no statement, no warranty in their contract that they 
were solvent at the time they made it or that the agreement was a 
bond fide document. Then, what obligation would a guarantor of 
their debt contract? It would lx» the obligation of payment when 
the debt would become due. As I have said, the contract of 
guarantee presupposes a primary debt and when a person becomes 
a guarantor he undertakes to carry out that obligation if the main 
debtor makes default.

The contract of guarantee made in this case would necessarily 
induce the appellants to accept the draft of the respondents 
because the latter were undertaking to pay the debt if Love and 
Jones would not pay it. If the respondents wanted to restrict the 
nature of their contract or wanted to give to the word “guarantee” 
another meaning than the one which is taring naturally given, then 
it was their duty to specify in a clear manner that they were under
taking not to guarantee the obligation of the main debtor but the 
fact that the debtor was solvent and that the agreement was bomI 
fide. As they have not done it, the word “guarantee” should be 
considered in its ordinary sense, which means that the responded* 
undertook to pay the debt of the principal debtor if the lutter 
failed to do it.

I have come then to the conclusion that the appellants should 
succeed. The judgment a quo should lx? reversed with costs of 
this court and of the court Ixdow and the judgment <>f the trial 
j udge restored. A ppeal dim iwed.
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Alberta Supreme Court, Appellate Division, Haney, C.J., Stuart, Heck and 
liyndmnn, JJ. Oct otter 1, 1918.

1 gAi,K (§ 1 B—fi)—Payment of im rchask price agreed on—Full con
sideration received—Agreement to pay agent portion op
PURCHASE PRICE—PURCHASER’S RIGHT TO REFUND.

A purchaser of goods who has paid the purchase price agreed upon and 
fur which he h:w received full consideration has no further interest in 
§Uch purchase price.

The refusal of the vendor to accept a portion of the purchase price 
which he has agreed might he charged by the agent making the sale, 
docs not entitle the purchaser to a refund of this amount, as having been 
paid for a particular purjxise which has failed.

2. Fraud and deceit (§ IV—17)—Actual fraud—Absence of honest
BELIEF IN STATEMENTS MADE—DECEPTION—REASONABLE CON
CLUSIONS.

In an action for deceit the plaintiff must prove actual fraud. The 
essential fact to be found to constitute fraud is the absence of an honest 
belief in the truth of the statements made. The deception of the plaintiff 
through the misrepresentations of the defendant is not sufficient, however 
honest and reasonable his conclusions may be as to the defendants' 
knowledge and belief.

[Derry v. Heck (1889), 14 App. Cas. 337, followed.)

Appeal by plaintiff and cross-appeal from the judgment of 
Ives,,). Varied.

C. C. McCaul, K.Ü., and (1. C. Valens, for appellants; S. B. 
Woods, K.C., for respondents.

The judgment of the court was delivered by 
Harvey, C.J.:—The tîreat West Lumber Co., of Red Deer, 

through the defendants, sold a log-hauling outfit which was at 
their lumber camp about 40 miles west of Olds to the plaintiff, 
the purchase price agreed on by the plaintiff being $0,025. The 
money was paid into the Northern Crown Rank at Edmonton to 
lie paiil over to the ( îreat West Lumber (\>. upon delivery of the 
outfit and a hill-of-salc. The plaintiff went to take delivery, but 
found defects and encountered difficulties, in consequence of 
which he notified the bank not to pay over the money. Later, he 
accepted the goods and withdrew the notice, permitting the pur
chase-price to be paid over. The price which the owners had 
required the defendants to obtain was $5,875, upon which they 
agreed to pay the defendants, as compensation for their services, 
a commission of 5%, and they had authorized the defendants to 
ask from the purchasers the further sum of $750 for the defend
ants' own benefit. When the money was about to lie paid over 
to the owners, the defendants, who arc at Edmonton, suggested
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to the owners that only the net amount ruining to them should 
he forwarded to them, and the remainder to which the defendant! 
were entitled paid over to them here. By direction of the < -reat 
West Lumlier Co. the $750 was not sent to them as they dis
claimed any interest in it. The plaintiff then claimed the sum 
as his as lieing paid for a particular purpose which hud failed. 
The defendants, of course, naturally claimed it as theirs, and an 
interpleader issue was directed.

The plaint iff also brought an action against the defendant! 
for false and fraudulent representation, claiming damages amount, 
ing to over $14,000.

The issue and the action were tried together before Ives, J., 
without a jury, and he gave judgment in favour of the defendants 
on the issue and in favour of the plaintiff for damages, but dis
allowing the greater part of the damages claimed, and directing a 
reference to ascertain the amount of the portion allowed. The 
plaintiff appealed against the finding in favour of the defendants 
on the issue and against the limitation of the damages in the 
action, and the defendants have cross-appealed from the judg
ment against them.

It is apparent that it will l>c convenient to deal first with the 
question whether there is any liability on the part of tin* defend- . 
ant before considering the limits of such liability.

It appears that one McPhee, who was interested in a lie cun- 
tract with a railway company, was negotiating for the purchase 
of this log-hauling outfit. The defendants obtained authority 
from the owner to sell with a right to a commission. As McPhee 
was unable to finance the purchase they endeavoured to assist 
him, and not succeeding, they obtained from the owners authority 
to buy themselves at the price named. This was $5,000. payable 
half in cash and half at the end of a year. The subsequent increase 
to $5,875 was due to the inclusion of some sleighs not included in 
the first offer. The defendants did make an offer of 85,000, hut 
not in the exact terms fixed by the owners, and just about then 
the owner’s manager received instructions from the directors not 
to sell at the price named. The defendants, however, persuaded 
them to modify that decision, but they insisted on the full purchase- 
price lieing paid in cash. The plaintiff was first approached by 
Mr. Ewing, who had acted for him as solicitor, who was also
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interested with McPhee to see if he would advance the money for 
the purchase of the machinery. Not long after, the plaintiff and 
defendants came in touch, and, after considerable negotiation and 
several interviews, a sale to the plaintiff was arranged at the price 
of 8b,625, anti an agreement was entered into between McPhee 
and the plaintiff, under which they were to lx; joint owners, 
McPhee being given time to pay to the plaintiff his half share of 
the purchase-price, it being provided that the profits to lx; derived 
from a contract also arranged with the sub-contractors fur the 
hauling of the ties should be applied on the purchase-price. This 
was in the latter part of January, 1917, and the plaintiff states 
that he would have been unwilling to purchase the outfit unless 
he would be able to make enough profit out of its use before the 
spring to pay the purchase-price. Heft ire the defendants knew 
the plaintiff in connection with the matter McPhee had made a 
trip to see the outfit, taking with him an engineer and the govern
ment boiler inspector. The inspection was made and a certificate 
given. McPhee was satisfied with the conditions and the price, 
but was unable to raise the money. At his request the arrange
ment was made for the additional sleighs and the price of SO,025 
was fixed while the negotiations with him were progressing and 
liefore the plaintiff entered them. He knew what the defendants’ 

t interest in the purchase-price was, and says that he told the 
plaintiff what it was during the negotiations and that lie expressed 

I satisfaction. That is, however, denied.
The defendants had no inspection of their own made, nor had 

any connection with any inspection Ix'yond arranging with the 
boiler inspector to go with Mr. McPhee and make the inspection 
and give the certificate and paying his exquises and fees. The 
inspection certificate is dated January 8, and the money was paid 
into the hank by the plaint iff on January 24.

The false and fraudulent representation which it is alleged 
induced the contract arc:—

Thai the defendant company had made an independent inspection of the 
said machine and of the said outfit and that the said steam log-hauler had 
only been used for a period of 4 months; that it was practically new and in 
first-class condition, and that a pressure of 125 lbs. steam pressure would be 
ampin to bring the machine from its then situation—some 40 miles west of 
the town of Olds—over the ordinary roads to the said town of Olds,
and:—
That a pressure of 145 lbs. would be ample to operate the machine hauling a 

i full load and to bring the said machine up to its full capacity,
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ALTA. and:—
sTc. that the machine was in good working condition, ready to steam up. and

Gorman.

capable in the condition in which it stood with the addition of u siwl dome 
cover of drawing 80, (XX) ft. of luml>cr, and that merely by adding toit ilusil 
steel dome cover the machine would be absolutely up to the standard «if anew 
machine, a print description and s}>ccifica1iun thereof as issued by the Phénix

Harvey, C.J. Manufacturing Kaudair Mill Supply Co. being shewn by the defendant! 
to the plaintiff.

The plaintiff, corroborated in most details by his father, swore 
that the alleged representations were made by Edwards, an 
employee, and Gorman, an officer of the defendant company, .V 
to all that was not shewn to bo in substance true this evidence was 
flatly denied by Edwards and Gorman and they were cormlmted 
in part by another officer of the company.

It is apparent that upon such evidence a trial judge who >ee< 
and hears the witnesses has an advantage in reaching :i conclu
sion based on their testimony which an appeal court cannot have, 
and that only in rare eases would an appeal court be justifier! in 
disturbing his findings. Unfortunately, the trial judge, though 
giving his reasons for his judgment, at some length at the close of 
the trial, has not expressed, with sufficient detail and dofinitene*. 
his conclusion of fact as to everything which appears to he essen
tial in an action of deceit, to enable us to be quite certain what hi< 
conclusions as to some facts were or whether, in fact, lie really 
formed any conclusion as to them. He says:—

I think that the purchase had been brought about by the representation 
that were made by Edwards chiefly: I have come to the conclusion that not 
bo much reliance was placed by the purchaser upon the representations made 
by Gorman as upon those made by Edwards, but rather that Gorman 
strengthened the representations made by Edwards, and I think that these 
representations were made in a way that led the plaintiff to believe that they 
were made from the knowledge of Edwards and Gorman of themselves.

And again, lie says:—
1 think that the representations made to him as to the condition and 

capacity of that machine which induced him to purchase it were ut least 
made with reckless carelessness as to their truth.

It is to be observed that the first misrepresentation alleged is 
that the defendants had had an independent inspection made. 
If such a representation was made it would lx* false in tin* ordinary 
use of the word and under the circumstances its falsity must, 
almost necessarily, have lx»en known to the person who made the 
representation and it would, therefore, lx* a fraudulent representa
tion. All of the other representations, though false, might have 
been made quite innocently and honestly.
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After a very careful eonsideration of the trial judge's expres
sions in the last portion of each of the above quotations I can 
come to only one conclusion, and that is that he was not satisfied 
that the allegation of the first representation had been established. 
The guarded language used persuades me that the most that he 
could find in favour of the plaintiff, in that connection, was that 
he honestly and reasonably lielieved that Edwards and Gorman 
were speaking from their personal knowledge or rather from 
knowledge gained from an inspection made for them, for it is not 
suggested that there was any representation lieyond that.

After reading the evidence, I certainly would not be disposed 
to find n ore than this as against the defendants.

While the honesty of the plaintiff's belief would lie a matter 
which the trial judg<; could determine more readily than we could, 
I am by no means satisfied that the reasonableness could not be 
determined by us quite as well as by him, and if it were important 
I would feel called on to consider whether 1 could agree that such 
belief was reasonable.

1 do not, however, consider it important for it appears to me 
that an action of deceit, as this is,, must have much more for 
support than the deception of the plaintiff through the misrepre
sentations of the defendant, however honest and reasonable the 
plaintiff's conclusions as to the defendants’ knowledge and belief.

Both of the views 1 have now expressed are in my opinion 
fully supported by the case of Derry v. Deck (18811), 14 App. Cas. 
337. In that case, the trial judge fourni that the defendants had 
reasonable grounds for their belief. The Court of Appeal, on a 
consideration of the evidence, reversed him, shewing that it con
sidered itself as competent to draw a deduction as the trial judge.

The House of Lords reversed the Court of Appeal and held 
that the reasonableness of the belief of the defendants in the truth 
of their statements was not a deciding factor in determining their 
liability in an action of deceit, but that to be held liable they 
must either state what they knew to In» false or lx* indifferent 
whether what they state is false or not. Lord Bramwell said, 
at p. 350:—

Cotton, L.J., says the law is “that where a man makes a statement to be 
acted on by others which is false, and which is known by him to lie false, or is 
n;ade by him recklessly, or without care, whether it is true or false, that is, 
without any reasonable ground for believing it to be true," he is liable to an

ALTA.
8. C. 

Dev all 

Gorman.

Harvey, C.J.
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ALTA. action for deceit. Well, I agree to all before the “that is,” and 1 aunt to
8. C. what comes after it, if it is taken as equivalent to what goes before, viz,, 

“recklessly or without care whether it is true or false,” understanding “reck

Gorman.

lessly ” as explained by “without can* whether it is true or falseFora 
man who makes a statement without can- and regard for its truth or falsity 
commit* a fraud. He is a rogue.

Harvey, CJ. And on p. 351 :—
Sir James liannen says that he agrees with Cotton, L.J.'s, statement uf 

the law and adds, “If a man takes upon himself to assert a thing to he true 
which he does not know to be true and has no reasonable ground to helinj 
to 1m- true,” it is sufficient in an action of deceit. I agree if he knows he ha* 
no such reasonable ground and the knowledge is present to his mind; other
wise, with great respect, I differ.

And again at p. 352:—
As to the judgment of Lopes, L.J., I quite agree with what he says: "I 

know of no fraud which will support an action of deceit to w hich son.e moral 
delinquency does not lielong.” ... 1 think with all respect that in all the 
judgments there is, I must say it, a confusion of unreasonable!u-s of belief 
as evidence of dishonesty and unreasonableness of belief us of itself a ground 
of action.

At p. 301 Lord Hersehell says:—
To make a statement careless whether it be true or false, and, therefore, 

without any real belief in its truth, appears to me to be an essentially different 
thing from making, through want of cure a false statement, which is, never
theless, honestly believed to be true. And it is surely conceivable that » nan 
mgy believe that what he states is the fact, though he has been w - anting in 
care that the court may think that there were no sufficient grounds to warrant 
his belief.

And again at p. 375:—
In my opinion, making a false statement through want of c n falls fur 

short of, and is a very different thing from, fraud, and the same may lie said 
of a false representation honestly believed though on insufficient grounds.

It is apparent, therefore, that if we treat all the representa
tions alleged which the trial judge on conflicting testimony could 
have held to have been made as representations of facts rather 
than of opinion, and all, the falsity of which might be found from 
the evidence to have been found to lx; false, we arc still left with 
the essential fact to be found to constitute fraud, viz., the absence 
of an honest belief in the représentâtors in the truth of the state
ments, because, if they honestly believed them to be t rite, they 
were neither aware that they were false, nor indifferent or care
less as to whether they were false. In my opinion, the trial judge 
has made no finding on this, llis finding that they v.ere reck
lessly careless as to their truth, suggests to me that lie meant 
nothing more than that they should have taken more care to 
satisfy themselves that the statements were true, and that is
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exactly the meaning that Cotton, L.J., attached to a similar 
expression in Derry v. Peek, supra. That finding was considered 
a proper subject of appeal in that case, and it is indeed an inference 
or deduction from the circumstances rather than a conclusion for 
which any special benefit is derived from the demeanour of the 
witnesses. Moreover, as that case decided, it is not conclusive of 
the case. I desire, however, to express my dissent from the con
clusion even to that extent.

I find no evidence whatever to satisfy me that either Gorman 
or Edwards did not honestly lielievc what they represented to be 
the fact, and I think they had amide grounds to justify their 
belief. They had the catalogues of similar machinery. They had 
the report of the government inspector on this particular engine, 
for the complaint is limited to the engine. They had lieen informed 
that it had been used only 4 or 5 months, which the evidence at 
the trial showed to be the fact. They had the report of the engi
neer who had gone to inspect the engine for the purpose of an 
intending purchaser, and they had the knowledge that that pros
pective purchaser was entirely satisfied. So satisfied were they 
of the value of the machinery that when McPhee was unable to 
raise the purchase-price they offered to pay the full price to 
become the purchasers. They knew that the directors wished to 
withdraw the offer of sale and that the condition for allowing it 
to stand was that the purchase-price should all be paid in cash.

Most of the representations are statements of the capabilities 
of the machinery, and were based, as the plaintiff must almost 
certainly have known, on deductions, and not on experience of 
what the machinery had actually done, and would appear to be 
natural deductions from an honest lielief in the value of the 
machinery justified by the knowledge they had, anti almost con
clusively established by their wish to become the purchasers 
themselves. The increase in the price after their offer to purchase 
would have little, if any, bearing on this, and is quite explainable 
as I shall subsequently indicate.

For the misons stated, I am of the opinion that the plaintiff 
failed to establish the most essential ingredient to sustain his 
action of deceit and that he should not have had judgment for any 
amount. It folknvs that his ap]>eal from the limitation fails and 
that the iross-appeal succeeds.

579
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ALTA. The appeal from the derision on the issue as to the ownership
8. C. of $750 can be disposed of in a few words.

Devall The original price as 1 have pointed out was $5,01*1 |.ater

Gohman. MrPhee wanted more sleighs and they were included in t|, 
later price. The price for those sleighs which the ,nvwn

Harvey, C.J. required was $875, hut MePhec agreed with Gorman that, h.rtl* 
trouble his company took in getting this re-arrangement, *7,in 
additional could lie ad dpi 1 to the pureliase-prire as an udditiun to 
their commission, and the defendants obtained the aitllmritv of 
the owners to do this. This was while McPhee was trying to 
raise the purchase-money and himself liecomc the purchaser 
When Mr. liwing first spoke to the plaintiff the suggestion «ai 
that he should advance the money to Mcl’hee to purchase the 
outfit, not that the plaintiff should himself purchase it. The
negotiations with the plaintiff from the aspect of his Isa.... ing ■
purchaser lusted otdy a few days and, apparently, no price was 
mentioned except the one finally agreed on.

Mr. McCaul contends that the $6,105 was )>uid into the lank 
on a mandate to lie paiil over to the Great West Lumber i and 
that, when they declined to receive the $750, there was n resulting 
trust in favour of the plaintiffs, and that the liank, thereafter, lull 
the money for him.

In form, that was perhaps w lint the payment was, hut in suis 
stance it was the amount of the purchase-price agreed to he jutid 
for the outfit. When the outfit was accepted full con-ideration 
had licen received by the plaintiff, and it is difficult 1" see tvliat 
further right he could have to any part of the purdtase jiricc. The 
defendants us against the owners were entitled to 5on the priiv 
they asked, $5,875. They wrote to the owners and suggested 
that, instead of any irortion of the pureliusc-priee to which tier 
would I*1 entithsl 1 sung sent by the bank from Edmonton tolled 
Deer from which it would require to be returned, only the net 
amount coming to the owners should be forwarded. What un
done, however, was to send $5,875, leaving $751) which t lie owner- 
said they did not want as they had no interest in it. If they had 
complied with the defendants’ request and allowed the additional 
$21)3.75 to which the defendants were entitled to remain in the 
bank at Edmonton, 1 can sere no reason why the defendants should 
not have quite as much right to it as to the $751). The matter 
was one simply between the defendants and their principals. JU
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against the plaintiff the money was that of the owners —the 
vendors—but as lietween them and the defendants it belonged 
to the defendants, and for the purpose of their I>ookkeeping they 
preferred not to make any note of it and authorized the defend
ants to receive it direct from the bank, as they had a perfect 
right to do.

The trial judge’s decision that as Ixdween the plaintiff and 
the defendants the money belongs to the defendants appears to 
me unassailable.

In the result l would dismiss the plaintiff's appeal in toto with 
costs, and would allow the defendants’ cross-appeal with costs, 
and direct the action to 1m* dismissed with costs, and since the two 
were tried together it may be as well to add that judgment should 
be entered on the issue in favour of the defendants with costs.

Appeal dismissed; cross-appeal allowed.

WALSH v. WILLAUGHAN.
Ontario Su/tretne Court, A p/nil ate Division, Mulork, C.J.Kx., Clutc, liiddcll, 

Sutherland and Kelly, JJ. March 25, 1915.
Vendor and purchases (§ I K —25)—Rescission of contract ro purchase 

land—Purchaser’s default— Purchaser not willinu to
CARRY OUT CONTRACT—PoRMAL NOTICE OF CANCELLATION—RE
TURN OF PART PAYMENT.

Where the mil nuise of the rescission of :i contract to purchase land 
is the purchaser’s default, and such purchaser does not seek specific per
formance nor submit his willingness to carry out the contract, lie is not 
entitled to a return of the part payments made, when the vendor has 
given formal notice of cancellation.

1 Prickles v. Snell, |1IUM 2 AX'. «W. M) D.L.R. 31 ; Stcedman v. Dr inkle, 
[1916J 1 A.C. 275, 25 D.L.U. 120, distinguished.]

Appeal by the defendant Willaughan, the mortgagor, in a 
mortgage action, from an order made by the Senior Judge of the 
County Court of the County of York dismissing the appeal of the 
defendant Willaughan from thi* report of a Referee finding the 
defendant Stephens entitled upon his mortgage security to the 
principal sum of 8700.

The defendant Stephens had a second mortgage upon land 
covered by a first mortgage and a third mortgage in favour of the 
plaintiff. Stephens was made a defendant upon the reference, 
in the character of a subsequent incumbrancer.

The defendant Willaughan made the mortgage to Stephens for 
*700: of this $200 was advanced to Willaughan. The remaining 
*500 represented the down-payment upon the purchase by Wil-

ONT.
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Mulork, C.J.Ei

luughan from Stephens of other land; and the contention of 
Wiilnughan was, that, as the contract for the purchase of the 
other land had l>eon terminated or rescinded, the mortgage to 
Stephens was security for $500 only.

//. T. Peek, for appellant.
(iideon Grant, for the defendant Stephens, respondent.

March 25. Mulock, C.J. Ex.:—This is an ordinary mortgage 
action upon two mortgages (a first and third mortgage), niaile la
the defendant Willaughan. Before the execution of the latter 
mortgage, the defendant had made a second mortgage to one 
Stephens to secure payment of $700 and interest; and Stephens, 
as a subsequent incumbrancer, was added as a party defendant.

Before the Referee, Willaughan contended that $200 principal 
only was recoverable upon the mortgage. The Referee, however, 
found $700 principal owing; his finding was affirmed by the 
learned Senior Judge of the County Court of the County of York; 
and this appeal is from the Judge s decision.

The circumstances which have given rise to the dispute areas 
follows:—

Edgar T. Stephens, living the owner of certain Ian I in the 
township of Vaughan, in the county of York, negotiation* were 
entered into between him and the defendant Willaughan for the 
sale of the lands by Stephens to Willaughan, and the parties 
reached a verbal understanding. The vendor required a down
payment of $500 at the time of the execution of the propo-ed con
tract. Willaughan was unable to pay this amount in cadi, and 
further desired to borrow from Stephens $2(X). Accordingly it 
was arranged between them that Stephens should enter into a 
written contract with Willaughan for the sale of the land to him 
for $2,(XX), and that Willaughan should give to Stepln n> a mort
gage on certain other lands owned by Willaughan, in resjiect of the 
down-payment of $500 ami also the $200 to l>c advaim J.

This arrangement was carried out; and, by agreement bearing 
date the 18th December, 1914, made I >e tween Stephens, tin vendor, 
and Willaughan, the purchaser, Stephens agreed to sell his lands 
to Willaughan for $2,(XX), payable as follows: “$500 on or More 
the execution of this agreement and the balance in consecutive 
quarterly instalments of $25 each, together with the intcred 
thereon from the date hereof, at the rate of 0 per cent, per annum,
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on the balance of the purchase-price remaining unpaid from time 
to time both before and after the maturity of this agreement, 
on the days hereinafter mentioned, until the whole of the said 
purchase-money has been fully paid and satisfied, the first instal
ment as aforesaid to be due1 and payable on the 18th December, 
1915, and thence on the 18th days of March, June, September, 
and December, until the 18th December, 1919, when the balance 
of the principal sum shall lie paid.”

This contract, amongst other stipulations, contains the fol
lowing:—

“It is expressly understood and agreed that if the purchaser 
fails to make the payments aforesaid or any of them within the 
times above limited respectively, or fails to carry out in their 
entirety the conditions of this agreement in the manner and 
within the times above mentioned, the time of payment aforesaid 
being of the essence of this agreement, then the vendor may mail 
to the purchaser a notice in writing, signed by the vendor or his 
agent or attorney and enclosed in an envelope, post-paid and 
addressed to the purchaser at Toronto or delivered to the pur
chaser personally, to the effect that, unless such payment of 
payments so in arrear is or are paid, or such conditions ui breach 
of conditions arc complied with, within thirty days from the 
mailing thereof, this agreement shall be void; and, upon said 
notice being so mailed and upon the purchaser continuing such 
default for the space of thirty days thereafter, all rights and 
interests hereby created or then existing in favour of the purchaser 
or derived under this agreement shall forthwith cease and deter
mine, and the lands hereby agreed to be sold shall revert to and 
re-vest in the vendor without any declaration of forfeiture or 
notice (except as hereinbefore mentioned) and without any act of 
rc-entrv or any other act by the vendor to be performed, or any 
suit or legal proceedings to be brought or taken, ami without any 
right on the part of the purchaser to any reclamation or com
pensation for moneys paid thereon or to damages of any kind 
whatever.”

The contract also contained the following stipulation:—
“A statutory declaration by the vendor, or his assigns for the 

time being, that such default lias t>ecn made, and that this agree
ment has liven declared null and void by the vendor for that or

ONT.
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any other reason set forth in the preceding paragraph hereof, 
shall l>e conclusive evidence thereof and of the termination of the 
agreement and of all the vendor’s rights hereunder.”

Simultaneously with the execution of that agreement, the 
defendant Willaughan conveyed his lands by way of a n « itgage 
to Stephens to secure payment of $700, with interest thereon, 
covenanting therein to pay the principal sum of $700 on the 18th 
December, 1917, and the interest yearly, and Stephens at the same 
time advanced to Willaughan the $200 above mentioned. Willau
ghan then entered into and for about one year remained in posses, 
sion of the lands covered by the contract, lie made no lusting or 
valuable improvements; all he did was to fence in a portion of the 
land and erect a couple of “shacks,” at a cost not exceeding 8100.

He then vacated possession, and has paid nothing on account 
cf the purchase-money except the $500. The evidence shews that 
not only did he not keep up the payments which the contract 
called for, but was unable to do so.

On the 5th January, 1910, Stephens gave written notice to 
Willaughan that an instalment of principal, $25, together with 890 
of interest on the unpaid purchase-money, had Income due. and. 
if not paid on or before the 11th February thereafter, the ogree- 
ir.ent would, pursuant to the provisions in the same, be void; hut 
Willaughan still remained in default.

Subsequently Stephens made the statutory declaration con
templated by the stipulation above quoted, as to the purcb.aser’s 
default and declaring the agreement null and void.

One of the defendant Willaughan’s contentions is, that the 
mortgage, to the extent of $500, is security only for $500, part of 
the contract price, and that, the contract having been rescinded, 
the mortgagee is not entitled to payment of the $500.

His other contention is, that the contract was rescinded by 
the vendor; and that, in consequence, he (the defendant Willau
ghan), being the purchaser, is entitled to re-payment of the $500 
paid by the purchaser Willaughan by the giving of the mort
gage in question.

As to the first contention, the mortgage, I think, was intended 
to extinguish the defendant’s indebtedness in respect of the down- 
payment of $500 owing under the contract. It docs not purport 
to he collateral security, but is given “in consideration of $700
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now paid by the mortgagee to the said mortgagor,” and it is not 
payai de for three years. The mortgagor unconditionally covenant s 
to pay the $700 at the expiration of that jieriod. There is no pre
tence that the mortgage is not security for the $200 cash lent, and 
that sum is added to the $500, and the one total sum of 87(H) is 
treated throughout the mortgage as an actual indebtedness for M«iock.cj.E*. 
money then advanced. The covenants throughout apply to the 
$700, their language, being as applicable to the whole as to any part 
of the consideration-money.

Further, the jiarties themselves concede that the defendant, 
by the giving of the mortgage, had actually paid the $500; for, by 
another written agreement of the same date between them, and 
being part of the whole transaction, reference is made to the con
tract in question, and (referring to the contract price) it contains 
these words: “On which there is yet to lie paid 81,500.”

Thus, the parties at the time considered that the giving of the 
mortgage satisfied $500, part of the contract price, and to that 
extent reduced the vendor’s lien for unpaid purchase-money.

Further, it is not ojien to doubt that the giving of the mort
gage was intended to relieve Willauglian from the stipulation con
tained in the contract which required him to make a cash-jinyment 
of $500, but it cannot so o]x*rate unless it is treated as a payment, 
for the mortgage does not refer to the contract, and parol evidence 
would l>c inadmissible to vary the stipulation.

For these various reasons, I am of opinion that the giving of the 
mortgage satisfied the $500 in question. The 85(H), part of the 
consideration-money, does not represent any part of the contract 
price, and the mortgage must be construed as given for $700 
money actually lent. Thus the rescission of the contract cannot 
affect the consideration mentioned in the mortgage, and the prin
ciple enunciated in Fraser v. lïyan, 24 A.R. 441, cannot apply.

As to the defendant’s second contention, Mr. Reck argued 
that the $500 in question was a payment on the contract, and, the 
contract having been rescinded by the vendor, the $500 was 
repayable to the purcliaser.

It is not the law that in all cases, upon the rescission of a con
tract by the vendor, the purcliaser is entitled to a return of moneys 
paid on account of the contract. The conduct of a purchaser, as 
in this case, may fully justify rescission by the vendor and entitle 
him to retain moneys paid on account of the contract.

'I:,.;- Ü
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Further, the conduct of the parties, after rescission, may !<- 
considered in determining whether a purchaser is entitled to relief 
from forfeiture of payments made on account. In support of his 
proposition Mr. Beck relies on Boyd v. Richards, 29 O.L.l;. 119. 
13 D.L.R. 865, and Steedman v. Drinkle, [1916] 1 AX’. 275, 2.5 
D.L.R. 420. Those eases do not decide that, under all circum
stances, where a vendor rescinds a contract for sale of land, the 
purchaser is entitled to return of moneys paid on account of the 
purchase-money, but merely that, where a purchaser is ready and 
willing to carry out his contract and seeks specific performance, 
and where the circumstances are such that it would l>e ine<|uita!i!e 
to allow the vendor to retain the land and the money, then relief 
from forfeiture may properly be given. In each of those cases 
cited by Mr. Beck, the purchaser sought specific performance, and 
was ready and willing on his part to carry out the contrai t : hut 
that is not the present case. Here, the purchaser refused to pay 
the money due under the contract.

He was unable to do so, and made that fact known to the 
vendor's agent, and abandoned the property and the slight improve
ments made upon it by him. His inability to carry out the con
tract was in itself a repudiation of the contract (Sofur v. Arnold 
(1889), 14 App. Cas. 429, 435), and justified the vendor in c:»lling 
upon him to live up to the contract, otherwise it would be iv-eindcd.

The purchaser continuing in default, the vendor, in the exer
cise of his rights under the contract, rescinded it, hut the real 
cause of rescission was the purchaser’s default. Further, tin- pur
chaser is not now' seeking specific performance, nor is he ready and 
willing to carry out the contract, but merely insists that he is 
entitled to repayment of moneys paid by him under the contract, 
which, because of his default, has come to an end.

I am of opinion that he has no such right. Were it otherwise, 
a purchaser w ho repented of his bargain might, by repudiating lus 
contract, bring about a state of affairs that would entitle him to a 
return of moneys paid under the contract. It is not th(- policy of 
the law to encourage people to repudiate their contracts.

The authorities, I think, fully support this view. Howe v. 
Smith, 27 Ch. D. 89, is judicially regarded as a correct exposition 
of the law' on tliis subject. There the plaintiff purchased certain 
premises for £12,500, and paid part thereof “as a deposit and in
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part payment of the purchase-money." The contract provided 
that if the purchaser failed to comply with the agreement the 
vendor should lx- at liberty to re-sell the premises, and the defi
ciency on such second sale should be made good by the defaulter. 
The purchaser made default, and the vendor warned him that 
unless the purchase-money was paid he would re-sell. The pur
chaser, fearing a re-sale, brought action for specific performance. 
The vendor did re-sell, relying on the purchaser’s delay as justify
ing a rescission of the contract. Mr. Justice Kay held that the 
plaintiff by his delay was precluded from insisting upon a com
pletion of the contract. On appeal this decision was affirmed, the 
Court holding that the purchaser by his conduct had repudiated 
the contract, and therefore could not take advantage of his own 
default and recover the deposit.

In his judgment, Cotton, L.J., quotes with approval from the 
judgment of Lord Justice James in Ex p. Harrell (1875), L.R. 
10 Ch. 512. The purchaser had become bankrupt, and the trustee 
in bankruptcy disclaimed the contract under which he sought to 
recover the deposit, and Lord Justice James said (p. 514): “The 
trustee in this case has no legal or equitable right to recover the 
deposit. The money was paid to the vendor as a guarantee that 
the contract should bo performed. The trustee refused to per
form the contract, and then says, ‘Give me back the deposit.’ 
There is no ground for such a claim." Quoting these words, 
Cotton. L.J., proceeds (27 Ch.D. at p. 05): “The deposit . . . 
is a guarantee that the contract shall be performed. If the sale 
goes on. of course, not only in accordance with the words of the 
contract, but in accordance with the intention of the parties in 
n uking the contract, it goes in part payment of the purchasc- 
money for which it is deposited; but if on the default of the pur
chaser the contract goes off, that is to say, if he repudiates the 
contract, then, according to Lord Justice James, he can have no 
right to recover the deposit."

In order to entitle the vendor to retain the deposit there must 
be. according to Cotton, L.J., “acts on the part of the purchaser 
which not only amount to delay sufficient to deprive him of the 
equitable remedy of specific performance, but which would make 
his conduct amount to a repudiation on his part of the contract." 
And in the same case Bowen, L.J., at p. 98, says: “The purchaser
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cannot insist on abandoning his contract and yet recox. r the 
deposit, because that would be to enable him to take attaint age of 
his own wrong.”

In Hall v. Burnell, [1911] 2 Ch. 551, the plaintiff agreed to sell 
and the defendant to buy certain lands, the agreement providing 
that the purchaser should pay the vendor's solicitors a deposit of 
£50, and this was done. There was no provision in the contract 
as to retention of the deposit by the vendor in the event of the 
purchaser making default, and it was held, following Hour v. 
Smith (ante), that the vendor was entitled to retain the deposit.

In Sprague v. Booth, [1909] A.C. 570, $250,000 had been paid 
as a deposit as security for the performance of a contract to pur
chase railway stock. The purchaser made default, refused to 
carry out the contract, and assigned his rights to the plaintiff, 
who brought the action to recover the deposit, and it \xi> held, 
following Howe v. Smith (ante), that he was not entitled to relief.

Stickncy v. Keeble, [1915] A.C. 386, was an action by a pur
chaser of lands to recover a deposit. The vendor was guilty of 
unreasonable delay in completing the purchase, and the purchaser 
served upon him a notice limiting the time at the expiration of 
which he would treat the contract as at an end. Tin* vendor did 
not complete the contract within the named time; and pur
porting to treat the purchaser’s conduct as a repudiation of the 
contract, sold and conveyed the property to a third person, 
Thereupon the purchaser brought action to recover the deposit, 
and it was held that he was entitled to its return, Lord Atkinson 
saying (p. 411): “It would, in my view, be quite unjust to allow 
the respondents to retain the money deposited as a guarantee for 
the due performance of the very contract which they themselves, 
not the depositor, have failed to perform. As in Horn' v. Smith, 
27 Ch. D. 89, the purchaser who was in default could not get back 
his deposit because of his default, so here the vendors, who are in 
default, should not be permitted to retain the deposit since they 
arc in default.”

Brickies v. Snell, [1916] 2 A.C. 599, 30 D.L.R. 31, was a con
tract for the purchase of land. The contract provided for its 
completion on a named day, but the purchaser made default 
because of the sudden illness of his solicitor. He then brought 
action for specific performance, but omitted to ask for alternative
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relief, for a return of the deposit paid. Specific performance was 
refused liecause of the purchaser’s default, the vendor having 
been able and willing on his part to carry out the contract ; but 
Lord Atkinson, who delivered the judgment of the Judicial Com
mittee, expressed regret that there had not lieen a claim for a 
return of the deposit. Vnlike the present case, the plaintiff in 
Brùklet v. Snell asked for specific performance.

In Soper V. Arnold (ante), the purcliaser was unable to pro
vide the money to complete the purcliasc within the time fixed by 
the contract, and the vendor rescinded. Thereupon the pur
chaser brought an action to recover his deposit, but it was dis
missed, Ixird Herschell saying (p. 434): “It seems to me that he 
(the purchaser) was in default, that the contract went off owing 
to his default, and that under those circumstances he cannot 
recover the deposit.”

Id the present case the rescission of the contract was caused 
by the default of the defendant. He is not, therefore, entitled to 
profit by his default by recovering the $500 in question, and this 
appeal should be dismissed with costs.

Clvte, Sutherland, and Kelly, JJ., agreed with Milock,
CJ. Ex.

Riddell, J.:—The defendant Stephens was the owner of a 
number of lots on Yonge street, and in Decemlier, 1014, made an 
agreement to sell them to the defendant Willaughan for $2,000— 
1500 down and the remainder in instalments. In the agreement 
there was a provision that in case the purchaser failed to pay an 
instalment the vendor might cancel the agreement, the purchaser 
on such cancellation having no right to damages or the return of 
any money paid.

The purcliaser did not have the necessary amount to make the 
down-payment, but he had the equity of redemption in certain 
lands mortgaged by him to the plaintiff. He liorrowed a sum of 
1200 from the vendor, and gave a second mortgage for the sum of 
TOO upon the land last named, to the vendor, to cover the down- 
payment of $500 and the $200 liorrowed.

Making default on his first mortgage, he was proceeded against 
on it in the County Court of the County of York; the accounts
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were referred to the Clerk, and Stephens was made a |>art y as » 
subsequent incumbrancer. In the Clerk's office it was contended 
that Stephens could prove for the $200 only; the Clerk found 
against this contention, and his decision was sustained l.y the 
County Court Judge. This is an appeal from that decision.

The case has liecn treated, no doubt rightly, as though the 
purchaser had paid the $500 to the vendor (Equity looks upon 
that as done which should lie done) ; and was now suing to recover 
it back.

It is necessary to set out more fully the facts :—
After the execution of the agreement, the purchaser went into 

possession of the land and built a one-room “shack,” in winch he 
lived for a year; he also seems to have moved a fence and to lute 
ploughed the land. He says himself that he "fenced five acre 
and put up two shacks." He never paid any further sum on hie 
purchase; but, several times after the lapse of the year, he said 
he could not keep the land and make any payments; he said 
"he left the place and could not make the payments."

.Thereupon the vendor gave a formal notice of cancellation; 
the purchaser by his counsel says: “We do not want the laud;" 
there never was any tender or offer to pay, and the purchaser does 
not desire to carry out his contract.

Very many cases were cited to us not unlike the present in 
some particulars, in which such a provision as we have in this case 
has been called a penalty and has lieen relieved against at the 
instance of a purchaser ; but it has been relieved against in order 
to allow the purchaser who was willing and able to carry out bis 
contract (except in the matter of time) to do so on proper tern. 
It is unnecessary to enumerate these cases—the most important 
and authoritative is Kilmer v. British Columbia Orchard Landi 
Limited, [ 1913] A.C. 319, 10 D.L.R. 172. I add to those cited in 
the argument only In re Dagenham (Thames) Dock Co. 11873), 

L.R. 8 Ch. 1022.
The part payment might be recovered back (on pro|ier terms) 

if specific performance were refused: the latest case of this kind in 
the Judicial Committee is Steedman v. Drinkle, [1910] 1 A.C. 275, 
25 D.L.R. 420; and that this is the law is indicated in Ur Met v. 
Snell, [1916] 2 A.C. 599, at p. 604, 30 D.L.R. 31. The case of 
Labelle v. O’Connor, 15 O.L.R. 519, is to the same effect.
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But there is no case in which one who is unable to carry out 
his contract has been allowed to aliandon his purchase and claim 
the return of his part payments, when the vendor has given formal 
notice of cancellation. In the language of Kckewich, J., “that 
would be to enable him to do the very thing that Lord Justice 
Bowen said he ought not to l* allowed to do, namely, take advan
tage of his own wrong—1 mean wrong, not in the moral sense, but 
in the sense that he could not perform his contract:” Soper v. 
Arnold (1887), 35 Ch. D. 384, at p. 390.

In Phillips v. Greater Ottawa Development Co. (1916), 38 O.L.R. 
315, 33 D.L.R. 259, the judgment of the majority of the Court 
went solely on the ground of the infancy of the purchaser, which 
made the contract void ab initio.

I would dismiss the appeal with costs.
Appeal dismissed.

SHORTEN v. THE KING.
Supreme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Anglin and 

Brodeur, JJ. Map 20, 1918.

Evidence (§ XII—986a)—Criminal offence—Statement of child to 
mother—Threat of punishment—Admissibility.

On an indictment for an indecent assault on a girl of 7 years of age, the 
answers given by the girl to questions put to her by her mother immedi
ately on her return home after the assault, are properly admitted in corrob
oration of the girl's testimony. The mother's promise not to punish 
her if she told the whole truth is not an inducement to make the statement 
depriving it of being spontaneous.

Appeal from the judgment of the Supreme Court of Saskat
chewan, rendered on a case reserved for the opinion of the court 
by the trial judge.

The appellant was charged with carnally knowing Olive King, 
a girl of 7 years of age. The evidence shewed t hat he met her 
and another girl of 5 years of age on the street and brought them 
into an empty home where the offence is alleged to have taken 
place. Both little girls made in court statements but did not give 
evidence under oath.

The mother of the girl gave evidence as to the answers given 
by her daughter when she was asked to explain the reasons of her 
prolonged absence; and the mother admitted having promised not 
to spank her if she would tell the whole truth.
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The questions for decision were whether the evidence of the 
girl was “corroborated by some material evidence in support there
of implicating the accused,” as required by s. 1003 of the Criminal 
Code, and whether the statements made by her to her mother were 
“spontaneous.”

C. J. R. Bethune, for appellant; Harold Fisher, for respondent.

Fitzpatrick, C.J.:—I am of opinion that the statement of the 
child made to her mother immediately on her return home after the 
assault was properly admitted. It is true that the mother, 
irritated and alarmed at the prolonged absence of her daughter, 
was obliged to persuade her to explain the reason of that absence; 
but nothing that was said can be construed as questions of an 
inducing or intimidating character. The child understood that 
she was expected to explain the cause of her absence and nothing 
more.

There is also corroboration in other particulars, as pointed out 
by my brother Idington, and I have no doubt of the sufficiency of 
the proof of identification.

Davies, J.:—The only doubt I entertained in this ease of the 
admission in evidence of the young girl Olive King's statement to 
her mother as to what the prisoner had said and dont1 to her arose, 
not from the fact that sonic natural and reasonable questions were 
put to the child by her mother which elicited the statement in 
question, but the fact that before making it the mother had prom
ised not to spank her if she told the whole truth. I rather 
doubted whether this promise was not an inducement to make the 
statement, depriving it of licing spontaneous.

After reading the evidence of the mother and the two late 
decisions of the Criminal Court of Appeal, Rex v. Osborne, [1905]
1 K.B. 551, and Rex v. Norcott, [19171 1 K.B. 347, I am satisfied 
the evidence was under all the circumstances properly received.
I am also satisfied that there was sufficient corroboration of the 
evidence of the child Olive King to convict the appellant.

The appeal should be dismissed.

Idington, J.:—As the majority of the Court of Appeal upheld 
the conviction, the only question within our jurisdiction and there
fore which wc can consider is what the learned dissentient judge 
may have expressed as his ground of dissent.
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That if I understand him aright was that there was no evidence 
of corroboration which, I take it, means of the story of the little 
girl who says she was assaulted, including, of course, the identi
fication of the appellant as the party implicated.

1 think there was sufficient evidence, apart from that of the 
other little girl, of corrolioration to satisfy the statute. It consists 
of many little circumstances which I think it needless to dwell 
upon.

The identification of the appellant is the weakest part of the 
case and yet so ample that it could not have been properly with
drawn from a jury had there Urn one in the case.

1 think as part thereof that the mother’s entire story was 
properly admitted and considered.

1 cannot agree with some of the expressions of the learned judge 
who gave the judgment of the court in the case of The King v. 
Dunning, 14 Can. Cr. Cas. 401. The question of weight to be 
given the evidence of those whom the law in a variety of cases 
requires to l>e corroborated varies so much that 1 should hesitate 
to attempt to define the limits thereof or what question may l>e 
put by a mother to her child. The case of Hex v. Oxbornr, [1905] 
1 K.B. 551, illustrates the problem of admissibility but only 
governs so far as that case decided. Each case stands on its own 
bottom.

Judges must, as well as Crow n officers, ever be on the alert in 
cans of this kind to see that there is no ground for suspecting the 
good faith of mothers or others in putting forward the charge. 
The possibility of inciting the child or other persons to make such 
a charge as herein must be jealously guardetl against.

Once assured of that good faith 1 should l>e sorry to test the 
admissibility of the evidence by any requirements uj>on the ex
pressions a mother may have used in order to elicit the truth.

Of course the possibility of the child l>eing innocently as it were 
misled into an assent to the mother’s suggestive questions must 
be guarded against.

That again may come back to the question of weight to be 
given the evidence rather than its admissibility.

1 do not think such cases as this must necessarily be governed 
for example by the rule against accepting admissions of a prisoner 
when induced by some one in authority.
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The appellant’s identification as the man seen with the ehildm
8. C. seems complete and is corroboration which cannot l>o rejected.

Shorten 1 should have preferred to have had related so far as adn
facts and circumstances the facts which led the police officer to 
arrest the accuse<l.

The same line of thought which guided him, if founded on 
circumstantial evidence, might have aided the court in coming to 
the right conclusion as to the implicating of the accused.

It may, as experience teaches me, have lieen mere in-tmvt, as 
it were, that guided the police officer or that he was told to get the 
man seen with the girls on the occasion in question.

In either such cast» liis evidence could not furnish further fact'
I think the appeal should be dismissed.

The Kino.

Anglin, J.:—I think there was evidence in corrolxiration ofAnglin, J.

the evidence given by the child. Two witnesses identified the 
accused as a man who had !>een seen with the child not very long 
Ix'fore the offence was committed. (Rex v. Murray, 9 ( rim App 
Cas. 248.) He was a man who had no business whatever to be 
with her. When confronted with the child, he said: “You never 
saw me Ixdbre—you don’t know me.” This conduct aids in his 
identification.

The evidence of the child’s statement to her mother was, in 
my opinion, admissible. It was made shortly after the occurrence. 
It was “spontaneous” in the sense indicated by Lord Krai ling, 
C.J., in Rex v. Norcolt, 11917] 1 K.B. 347. Nothing mon- than 
mild persuasion led to its being made; there is nothing to indicate 
that it was “put into her mouth by some one else” or was not 
“her own unvarnished and unassisted story.” The evidence was 
not inadmissible by reason of the fact that “questions were put 
to the girl to get her to tell her own story.” Nor does the fact 
that “the circumstances indicate that but for the questioning there 
would probably have been no voluntary complaint” justify the 
exclusion of the evidence as was suggested in Rex v.O*6orw,[19Q5] 
1 K.B. 551.

I would dismiss the appeal.
Buodeur, J.:—I concur with my brother Anglin.

Appeal dismissed.
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UNITED STATES OF AMERICA v. ALLISON.

Halifax County Court, N.S., Wallace, Co.C.J. September IS, 1918.

N. 8.

C.C.

Extradition ($1—3)—International—Breaking parole—May re ex
tradited as FUGITIVE.

A person from another country who has broken his parole in that 
country, where he has been convicted of obtaining money under false 
pretences, may be extradited as a fugitive under s. IS of the Extradition 
Act, R.S.C., 1906, c. 155, although breaking parole is not an extraditable 
offence.

[See also The King v. Hall, 42 D.L.R. 330}.

Application for a warrant for the committal of a fugitive. Statement. 
Granted.

The facts of the case are as follows:—
The prisoner, Frank Allison, was apprehended at Windsor,

N.S., and arraigned before the Judge of the County Court for the 
County of Halifax sitting at the City of Halifax under a pro
visional warrant sworn out by F van E. Young, U.S. Consul- 
General at Halifax, charging Allison with having been convicted 
of obtaining money under false pretences in the State of Iowa ami 
of being unlawfully in Canada and a fugitive from the justice of 
the State of Iowa. The facts proved at the hearing by the defend
ant in extradition were as follows: Allison had been convicted 
in December, 1916, of obtaining money by false pretences in 
the County of Polke, in the State of Iowa, on September 17,
1914. He was sentenced to serve 7 years in the State Peniten
tiary at Fort Madison. In January, 1918, he was released under 
the parole system of that State, obligating himself not to leave 
the State of Iowa and to report monthly to the authorities. Allison 
left the State in March, 1918, came to Nova Scotia and joined 
the British Expeditionary Force stationed at Windsor.

L. //. Mar tell, for the prisoner; IV. J. O'Hearn, K.C., for the 
United States.

Wallace, Co.C.J. :—There is only one iinjiortant point in this w*iu<»,Co.c.j. 
matter: Can a person from another country, who has broken his 
parole in that country, where he had been convicted of obtaining 
money under false pretences and subsequently paroled, be
extradited?

It is contended, on liehalf of the defendant, that the breaking 
of parole is not an extraditable offence, nor even in this country
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an indictable offence, and that the purpose of the deniandim 
country in the present proceedings is to punish the defendant for 
breaking his parole.

Unquestionably, the defendant cannot lie extradited merely for 
having broken his parole, because such an act is not covered by 
the extradition law. Possibly, a defendant who has broken his 
parole would not l>e considered a fugitive from justice within the 
popular meaning of the phrase, but the phrase is given an enlarged 
meaning by s. 2 (d) of our Kxtratlition Act, which states that 
“fugitive” means a person being in Canada, who is accused or 
convicted of an extradition crime, committed within the juris
diction of a foreign State.

1 find that the defendant was convietedof an extradition crime, 
committed in the State of Iowa; namely, obtaining money under 
false pretences. The evidence before me is sufficient in estab
lishing the actual conviction of the defendant, and the proof of 
identity is complete.

I cannot find any decision by any Canadian court directly 
bearing upon this question, but, in view of the foregoing facts, I 
have decided to grant the application on behalf of the demanding 
country in this case, and to issue a warrant for the committal of 
the fugitive. Application granted.

Re BAGSHAW and O'CONNOR.
Ontario Supreme Court, Appellate Divi»iont Mulock, C.J.Ex., Britton, Clute, 

Sutherland and Kelly, JJ. March t5, 1918.

1. Landlord and tenant (f II—30)—Lease—Short Forms Acr—Ter
mination.

A lease made in pursuance of the Short Forms of Leases Act (R.8.O., 
1914, c. 116) cannot be surrendered by parol agreement.

2. Landlord and tenant (5 II D—33)—Non-payment ok rent— Right or
RE-ENTRY FORFEITURE—SUBSEQUENT PAYMENT OF REM KfFECT. 

The right of re-entry for non-payment of rent overdue fur 15 dayi 
(Short Forms of Leases Act, R.S.O., 1914, c. 116, ached. 11., No. 12; 
Landlord and Tenant Act, R.8.O., 1914, c. 155, s. 19) is not defeated by 
tender or payment of the rent remaining due after the landlord became 
entitled to the right to forfeit.

The following statement of the facts is taken from the judg
ment of Mulock, C.J. Ex.:—

This is an appeal by Albert O’Connor, the tenant, from the 
order of His Honour Judge Hartman, Judge of the District Court
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of the District of Temiskaming, made under sec. 77 of the Land
lord and Tenant Act, being R.S.O. 1914, ch. 155, directing the 
issue of a writ of possession in favour of George Albert Bagshaw, 
the landlord, to put him in possession of the premises demised by 
Bagshaw to O'Connor, by lease bearing date the 16th Septemlier, 
1910. By this lease, made in pursuance of the Short Forms of 
Leases Act, Bagshaw demised to O'Connor the premises in ques
tion for the term of five years, to be computed from the 1st 
November, 1916, at a monthly rental of 5100, payable on the first 
day of each month, in advance, the first of such payments to lie 
made on the 1st November, 1916.

The proviso in the lease for re-entry is in the following words :—
“Proviso for re-entry by the said lessor on non-payment or 

non-performance of covenants." (See the Short Forms of leases 
Act, R.S.O. 1914, eh. 116, schedule B., Nil. 12.)

O’Connor entered into possession uni 1er the lease, and at his 
can expense made certain improvements.

In March, 1917, it was agreed lietween the parties that these 
improvements should be treated as satisfaction of the rent until 
the end of May, 1917, and that O'Connor should, on the 1st June, 
1917, and on the first day of each month thereafter, pay rent in 
accordance with the terms of the lease.

On the 31st May, 1917, O’Connor wrote Bagshaw as follows:— 

“Schumacher, Ont., May 31st, 1917.
“Mr. G. A. Bagshaw.
“Dear Sir:—Business has gone very bad here in the last month. 

All the young unmarried men has left the camp and what few has 
remained at the mines are staying at the McIntyre Club, also the 
Schumacher Club, and for the foreigners they have nearly all got 
homes of their own. I have not rented one room by the month in 
over a month now. There is nothing but strike talk going on and 
I guess by June 16th they all intend to come out. Dome and 
Bollinger will close down and for the others they will have to. I 
»m not taking in enough money here to pay the running expenses 
of the house and to pay my grocery bill. Also the cess-pool has 
now overflown enough to raise the water 2 feet under this house 
and is also running into the boiler room under the store, and I did 
not want to put on any unnecessary expense just now until we
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whom they have out trying to get them in Sudbury and Toronto, 
I never saw a place take such a change in such a short tune. Can 
you come up here and see what we can do? I don’t know what 
to suggest myself. In case a strike is pulled off, do you want me 
to remain here or not? Let me know what you think of the 
situation at once for something will have to be done. Trustiig to 
here from you by return of mail, I am,

“ Yours truly,
“Albert OT’onnor."

To this letter Bagshaw sent the following reply:—
“Haileybury, Ont., June 5th, 7.

“ Albert O’Connor, Esq., Schumacher, Ont.
“ Dear Sir:—On my return home yesterday I fourni your letter 

of May 31st. I cannot say at this date, just when I will lie able 
to get north. In the meantime, I have of course a general under
standing of the situation as it exists in Porcupine, ami 1 do not 
wish to do anything at all unfair under the circumstance*. How
ever, you plug along and do your best until I am able to get up 
and look the situation over. Of course you have lived in this 
mining country long enough to realise that these spells come onte 
in a while, but things invariably recover, as doubtless they will in 
this instance, and when they do, they will probably lie U tter than 
ever. I will let you know as soon as I am able when you may 
expect me up and you might let me know from time to tine how 
things are going."

On the 3rd July, Bagshaw wrote O’Connor as follows:—
“Dear Sir:—I have been trying to get my affairs so arranged as 

to enable me to go north for some time, but have simply been 
unable to do so, nor do I see any immediate likelihood of bring 
able to do so. It is, however, very plainly apparent that the 
situation you were suffering under, when last you wrote me, hat 
been much improved, and I hope you are beginning to feel the 
benefit of it. It will surely come you know; as your past experi
ence I am sure tells you, ‘Good times ’ always follow had, and all 
camps have their ups and downs, and when they get good again, 
you should do well. In the meantime, not having heard from you,
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I have been giving our present situation some thought. I want to 
be fair all round, but I have a lot of cash invested, and taxes and 
insurance don't fail to go on week days and Sundays. I think, 
therefore, that it is about time I saw some return, and would ask 
you to let me hear from you enclosing your cheque for $100.00, 
which you may regard as payment in full of rent for the months of 
June and July. On August 1st, I will expect our original arrange
ment carried out, vix., $100.00 each month in advance."

On the 7th July, 1917, O'Connor wrote to Bagshaw as follows :—
“Dear Sir:—Your letter of recent date received and noted. 

Business is getting worse here instead of better. I was in hopes 
you could come up. I was trying to get you by 'phone last night 
and this morning to see if you could not take a run up to see the 
situation for yourself. This house is no good in this town. There 
is only one thing to do to save the situation, is to move it to Timmins, 
which can be done for an outlay of from $1,200 to $1,500. So if 
you could come up here I will go into all details with you ami 
shew you where we can save ourselves. If you will not move it 
to Timmins, I would not give $100 rent for six months’ rent and 
you heat and light it for me. If you ean come up here do so. I 
may be in Haileybury in the course of a couple of weeks, and I will 
call and explain everything to you. Sorry things are going so 
badly for us both, but it can't be helped.

“Yours truly,
“Albert O'Connor.”

On the 22nd July, Bagshaw, who lived at Haileybury, had an 
interview with O’Connor at his residence in Schumacher, when 
O’Connor urged the removal of the building to Timmins. This 
Bagshaw refused to do, and his evidence is to the effect that 
O'Connor agreed to give up possession on the 10th August.

The substance of O’Connor’s evidence is, that he only agreed 
to give up possession in event of a sale. Bagshaw understood 
that it was an unconditional promise; and on the next day he 
leased the premises to one Meyers, and so notified O’Connor's 
wife. On the same day O’Connor learned from his wife of the 
lease to Meyers, and saw Bagshaw. At the trial he swore that he 
asked Bagshaw: " ‘Are you making some negotiations with Meyers
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to rent the premises?' He says,‘I have them rented.’ I says,‘I 
am not moving out of there on the 10th August.’" He swore that 
again on the 24th July he saw Bagshaw and said: “‘1 don't 
believe you have rented that place to Meyers.’ He says: I hâve 
accepted money and gave him a receipt. I have a letter from 
Meyers.’ I said, ‘I am not going to vacate on the 10th of 
August.’ ” Then O’Connor offered his cheque for *200 in payment 
of the two months’ rent in arrears, which Bagshaw refused to 
accept.

On the following day, O’Connor’s solicitor tendered $201.23 in 
payment of the arrears and interest, which Bagshaw also declined 
to accept.

On the 13th August, the learned Judge, on the application of 
Bagshaw, under the provisions of sec. 75 of R.S.O. 1914, eh. 155, 
appointed in writing a time and place to inquire into and determine 
whether O’Connor was a tenant to Bagshaw for a term which had 
been determined by default in payment of rent or by agreement, 
and whether he held possession of the premise! in question against 
the right of Bagshaw, and whether he wrongfully refused to go 
out of possession, having no right to continue in possession : and, 
after evidence and argument, the learned Judge made the order 
declaring that Bagshaw was entitled to possession, and directed the 
issue of a writ of possession.

Erich&en Brovin, for appellant.
J. M. Ferguson, for the landlord, respondent.
The judgment of the Court was read by
Mulock, C.J.Ex. (after stating the facts as above):—Two 

grounds are advanced in support of the contention that the tern 
had come to an end, namely: default in payment of rent; and 
agreement between the parties to determine the lease.

As to the second ground, the agreement, if made, rested in 
parol, and therefore cannot operate as a surrender of the lease: 
Johnstone v. Hudlestone, 4 B. A C. 922; Doe d. Murrell v. Milmi,
3 M. A W. 327. Further, O’Connor did not give up possession; 
thus there was no surrender by operation of law: Coupkmd v. 
Maynard, 12 East 134. Accordingly the second ground fails.

As to the first ground, O'Connor contends that his tender of 
the overdue rent relieved him from Bagshaw’s right to forfeit the
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leaee. The statutory meaning of the proviso, contained in the 
lease, for re-entry for non-payment of rent is to the effect that, 
whenever any rent reserved by the lease remains unpaid for 15 
days after it should have been paid, the lessor may re-enter and 
repossess himself of the demised premises as of his former estate 
(see the Short Forms of Leases Act, R.S.0.1914, ch. 116, schedule 
B., No. 12); it not having been otherwise agreed, the same right 
is given the lessor by R.S.O. 1914, ch. 155, sec. 19.*

O’Connor made default in payment of the month’s rent due on 
the 1st June, and on the 16th June Ragshaw became entitled to re
enter. Again, a new right accrued to him on the 16th July in 
respect of the month’s rent due on the 1st July and remaining 
unpaid, and on and after the 16th July Ilagshaw became entitled 
to elect whether he would or would not exercise his right to re
possess himself of the demised premises as provided in the lease. 
This may be effected either by taking physical possession or by 
acquiring possession by means of some possessory action or pro- 
reeding. The bringing of an action in ejectment is equivalent to 
the ancient re-entry, and is an unequivocal exercise of the lessor's 
election to determine the lease: Jones v. Carter (1846), 15 M. & 
W. 718; Serjeant v. Nash Field <t Co., (1903] 2 K.R. 304, 310; 
Grimwood v. Moss (1872), L.R. 7 C.P. 360.

Possession is the only relief granted in ejectment, and the only 
relief that may lie granted by an order made under sec. 77 of ch 
155; ami therefore it follows that the institution of the summary 
proceedings here taken under that section was an unequivocal 
exercise of the lessor’s option to determine the lease, and that it 
eo operated unless the tender of rent aliove referred to deprived 
Bagshaw of his right to forfeit.

The right to elect to determine the lease created by the contract 
in the lease is a legal one; and, unless relieved against or defeated 
by some art such as release, abandonment, or waiver, may be 
exercised until barred by the Statute of Limitations: Matthews v. 
Smallwood, [1910] 1 Ch. 777, 786. The tenant has not the option 
of depriving the landlord of this right by some art on his part, as, 
for example, by tender or payment of the rent remaining due 
after the landlord became entitled to the right to forfeit.

Green’s Case (1582), 1 Cro. Eliz. 3, is in point. “The case was, 
a prebend let land to Green for years, rendering rent, and a re-
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entry for non-payment. The rent wan demanded and was not paid, 
and two days after the lessor received the rent of him, and maltrth 
him an acquittance by the name of his fermer: and if this receipt 
doth bar him of his re-entry, was the question. And it was clearly 
resolved that the bare receipt of the rent after the day was no liar, 
for it was a duty due to him."

In Price v. H’oru'ood (1859), 4 H. & N. 512, ejectment was 
brought by the landlord against a tenant for breach of covenant 
to insure. After the breach the landlord accepter! from a suis 
tenant money on account of arrears of rent overdue by the tenant 
to the plaintiff. Held, per Martin, B. (p. 516): “A receipt of 
rent, to operate as a waiver of a forfeiture, must be a receipt of 
rent due on a day after the forfeiture was incurred. The mere 
receipt of the money, the rent having become due previously, is of 
no consequence, and for the very plain reason that the entry fora 
condition broken does not at all affect the right to receive payment 
of a pre-existing debt."

In Ward v. Day (1863), 4 B. & 8. 337, at pp. 352, 353, which 
was an action for arrears of rent and other relief, Crompton, J., 
says: “Waiver by receipt of rent only applies to rent arming 
subsequent to the forfeiture. . . . There is no inconsistency in a 
man who has been given notice to determine a tenancy receiving 
rent due before the supposed determination of it, and consequently 
there is no waiver by receiving that rent.” In the same case 
Blackburn, J., says (p. 358): “The receipt of rent accrued due 
before the forfeiture is no waiver.” And at pp. 359, 360: “As to 
the supposed effect of a tender, . . . I take it that a tender lias the 
same effect ns payment. . . . Suppose there had been a distinct 
tender of the rent due on the 25th of December, it might have 
operated as payment; but payment of that sum would not have 
prevented the plaintiff’s right to recover."

In the present case, on the 25th July a tender was made of the 
two months’ rent due, one on the 1st June, the other on the 1st 
July. On the 16th June, atitl again on the 16th July, the landlord 
had a right to re-enter. Thus the tender was in respect of rent 
overdue prior to the forfeiture, and its acceptance would not 
operate as a waiver of the right of re-entry. It follow s in this case 
that, when the rent remained overdue for fifteen days, Itagshaw 
was entitled to two rights: one to recover the arrears of rent, and
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the other to re-enter if he elected to exercise it. This latter right 
he derived in two ways, namely, from R.8.0.1914, ch. 155, sec.19, 
ind from the effect given by the Short Forms of Leases Act to the 
short form of the proviso for re-entry. Acceptance of rent is not, 
like distraining, an affirmance of the continuance of the relations 
of landlord and tenant. The two rights are not alternative hut 
independent rights'. The satisfaction of one does not satisfy the 
other.

When the ease came liefore the learmsl Judge, it liecamp his 
duty to inquire and determine whether O'Connor was tenant for 
a term which had been determined by default in payment of rent, 
and whether he held possession against the right of the landlord, 
and whether the tenant, having no right to continue in possession, 
wrongfully refused to go out of possession; and, if it appeared to the 
Judge that O’Connor wrongfully held against the landlord's right, 
then it was his duty to order a w rit of possession. Beyond question 
the farts shew the tenancy, the determination of the lease by de
fault in payment of rent, the holding possession against the land
lord’s right, the absenceof any right in the t enant to retain possession, 
and his wrongful refusal to go out of possession. On these facts 
the learned Judge properly made the order complained of, the only 
order which, under the circumstances, he had the right to make. 
It was not open to him to consider whether the tenant was entitled 
to equitable relief from forfeiture. The scope of the inquiry is 
lindted by sec. 75 of the Landlord and Tenant Act, R.S.O. 1914, 
ch, 155, to the matters enumerated in that section. If the tenant 
desins equitable relief, he must seek it in the manner provided by 
wc. 20, either by bringing an independent action or by an applica
tion to the Court in the lessor’s action to enforce his rights of re
entry: Lock v. Pearce, [1893] 2 Ch. 271.

By sec. 78, an appeal lies to a Divisional Court from the order 
in question; and, if the Court is of opinion that the right of 
possession should not lie determined under the provisions of that 
Act. it may discharge the order and leave the landlord to his 
lemedv by action. I see no reason for thinking that Bagshaw’s 
tight of pissession should not have been determines! in the sum
mary proceedings in question. His right of possession admits of 
no doubt, and O'Connor’s conduct is open to strong disapproval. 
For a sinister purpose he made false statements to Bagshaw; and

ONT.

8. C.

Re
Baoshaw

AND
0’CONNOB. 

Mu lock, C J E>.



604 Dominion Law Reports. [42 D.IJL

ONT.

8. C.

Re
Baoshaw

AND
O'Connor.

Maloek.CIEi

the latter, moved by them, made a voluntary and a generous offer, 
namely, to accept 8100 in payment of the 8200 overdue rent. To 
this offer O’Connor replied, saying; “This house is no goo.l in this 
town. There is only one thing to do to save the situation, is to 
move it to Timmins, which can be done for an outlay of from 
$1,200 to 81,500. . . . If you will not move it to Timmins, I would 
not give 8100 rent for six months’ rent and you heat and light it 
for me. . . . Sorry things are going so badly for us Isitli, hut it 
can’t be helped."

In consequence of this letter, Bagshaw, on the 21st July, went 
to Schumacher, and on the following day saw O’Connor, when 
they discussed the matter. At this interview O'Connor again 
urged the removal of the house to Timmins, stating that the house 
at Schumacher was absolutely useless to him; and, when Hagshaw 
refused to remove it, O'Connor asked Bagshaw what he would do 
with the place, and the latter said he would do what was best, 
and it was finally agreed between them that O’Connor would 
vacate the premises on the 10th August.

Relying on this agreement, Bagshaw demised the premises to 
one Meyers for a term commencing on the 10th August. O'Con
nor, on learning of the lease to Meyers, refused to vacate, saying 
that his promise to do so was conditional on Bagshaw selling, not 
leasing.

O'Connor on his examination admitted the falsity of some of 
the statements in his letters to Bagshaw, and it is apparent that he 
is not a credible witness. I am satisfied that he agreed to vacate 
the premises on the 10th August unconditionally. His repudiation 
of such promise is an act of bad faith, which should bar him from 
obtaining equitable relief from forfeiture of his lease.

I therefore see no ground for disturbing the learned Juilge's 
order, and think this appeal should be dismissed with costs.

Appeal dismieseil mill mate.
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TRBO COMPANY INC. ». DOMINION CORSET Co.
(Annotated).

Exchequer Court of Canada, Audette., J., May IB, 1918.

Patents (§ II B—15)—Subject mattbk—Novkltv —Inventk.n- Combi
nation—Prior art—Costs.

1. Where the patentee h is merely adapted in the manufacture of his 
patented article old connivances of u nature similar to those found in 
other articles of the same kind, and producing similar results, there is no 
invention to support the patent .

2. The Court, taking into consideration the conduct of a defendant 
leading up to the action, has a discretion to deprive him of his full costs 
although ne succeeds in the action.
Action for the infringement of a patent.
S. Casey Wood, for plaintiff; L.A. Cannon, K.C., for defendant. 
Audette, J.:—The plaintiff company brings its action, against 

the defendant, for an alleged infringement of the Canadian patent, 
No. 158,542, bearing date October 27, 1914, granted to the M. W. 
Schloss Manufacturing Co., the assignee of the patentee, Kdgar 
Guggenheim, which said company in turn sold and assigned it 
with all right, title and interest to the plaintiff company.

The grant contained in the patent is “for an alleged new and 
useful improvement in supporting belts.”

The second paragraph of the specifications states:—
This invention relates to belts or bands to be worn mound the body at 

the region of the waist for the purpose of sustaining and preserving the natural 
shape of the figure. While the device is in the form of a belt or band, it is 
of considerable width and therefore partakes of the nature of a waist or

Proceeding further on with the specifications, to which refer
ence will be hereafter made, we come to the claims, which arc in 
the following language, viz., 1 claim:—

1. A low coisct, consisting of a flat body portion whose upper and lower 
edges are substantially parallel and unshaped to the figure of the wearer, 
said body portion being elastic in a longitudinal direction and provided in the 
upper portion and at substantially the waist line with a zone of elastic but 
less yielding nature than the remainder of the body poition for the purjxiso 
set forth.

2. A low corset, consisting of a'flat body portion whose upper and lower 
edges are substantially parallel and unshaped to the figure of the wearer, said 
body portion being elastic in a longitudinal direction and provided in the 
upper portion and at substantially the waist line with a zone of elastic but 
less yielding nature than the remainder of the body poition, and hose sup|»orters 
attached to the body portion at points below the said less yielding zone.

The second claim is a repetition of the first, with the addition
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of the hose supporters attachment. The hose supporters are not 
per ne claimed as an invention, but are claimed as part of the 
second combination, or as a combination between the lms* sup. 
porters and the other features or elements of claim No. 1. And I 
may say there would have been, under the state of the prior art, 
no justification for claiming per se these hose supporters attach
ment. They were attached to all manner of corsets before the 
date of the alleged invention.

Before approaching the merits of the patent, if is veil to lx-ar 
in mind that the grant in the patent is for “supporting belts." 
The specification refers to it as “Mix or bandn partaking of the 
nature of a waist or corset, and the claims call it a “loir cornel 
while at the trial it was continually referred to as a “girdle.”

The patent is in itself very narrow.
By reference to the claims, specifications and drawings on the 

one hand, and exhibits 7 and 8 on the other, the latter being the 
product of the patent, it will naturally occur to a casual observer 
that the least that can lie said is that the article purporting to lie 
manufactured under the patent differs materially from the article 
that appears to lie eonten plated by the patent. The upper nnd 
lower edges are not parallel, but are of different lengths; the stays 
are not placed in a V-shape, as shown in the drawings. It b not, 
as described in the specification, “a simple, straight band of con
siderable width, which surrounds the IkxIv and omph . iz.vs its 
natural shape by reason of inherent elasticity of the band," for 
the obvious reason that the elastic hand does not extend from one 
end to the other. There are two adjuncts of different material 
or fabric at each end whic are not elastic. The product i> conic 
and not unshajied.

However, the plaintiff's expert, heard at trial, contends that 
the plaintiff's corsets are not manufactured as per the patent, hut 
with mechanical equivalents as nc<ded by the trade; that they 
differ in structural details, but are within the language of the 
specification and claims and are full equivalents, and are sub
stantially the same.

Counsel at bar for the defendant, relying on this difference 
between the patent and the product, claimed to have Ix-en manu
factured thereunder, contends that the patent has liecome null 
and void, under s. 38 of the Patent Act, for want of manufacturing
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in Canada, within 2 years from the date of the patent, the inven
tion covered by the patent, as no extension for so doing appears to 
have l>een given as provided by s. 39 of the Patent Act.

In the view I take of the ease, it becomes unnecessary to make 
any pronouncement upon this point, and 1 will limit myself to the 
consideration of the validity of the patent itself, without con
sidering the manufactured article.

Indeed, upon the enquiry as to whether or not the patent is 
good or bad, and ns to whether the subject matter can l>c sus
tained by letters patent, regard must lx- had exclusively to the 
patent itself and not to the product of the same, or rather, ns in 
the present case, not to the article the patentee has seen fit to 
produce under his patent .

Vnder the Canadian Patent Act, sec. 7. a patent may l>c grantetl 
to any | nr son who has invented any new and useful art, machine, 
manufacture or composition of matter, or any new and useful 
improvement therein, which was not known or used by any other 
person before his invention thereof and which has not been in public 
use or on sale with the consent or allowance of the inventor thereof 
for more than one year previously to the application for the patent.

The subject matter of the letters patent must lx? something 
new, useful and involving ingenuity of invention. Nicolas, on 
Patent Law, pp. 1, 20. In order to support a patent the novelty 
must lx1 the outcome of skilful ingenuity. Frost, p. 27. The 
primary test is invention and the question as to whether there has 
been invention is one of fact in each ease.

And as was said in the British Vacuum case, 39 R.P.C. 209, 
different minds may arrive at different conclusions on the point 
as to whether or not there has lxon invention.

In the present case, however, we must enquire whether the 
alleged combinations imply invention and whether the result 
therefrom has not been anticipated. (Commercial success, contrary 
to what was contended at trial in this case, is not a test of inven
tion, although it may be of usefulness. Has the present patentee 
brought forth a new result consistent with the prior state of the 
art? That is what we shall have to enquire into.

Tracing the etymology of the word “corset," we find that it 
comes from the old French word “cors" (the Latin corpus), a 
diminutive of thç word corps or body, the original object of which
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was the bringing out of a small waist. In the early days, aiming 
the Romans and the Greeks, long before the 14th century, when 
the conventional corset with stays first appeared, small Immls of 
some fabric or another were used in their stead, and, in course of 
evolution, reappeared in France at the time of the French revolu
tion; but, in 1815, what has been called all through the trial the 
conventional corset with stays, came back again. See I .a muse, 
vo. Corset.

From Gwynne, J.'s, judgment in Ball v. Crompton Cornet 
Co., 13 Can. S.C.R. 493, we also find that as far back as IKÎ2, 
corsets made of "an elastic fabric of india-rubber webbing were 
then in existence.

Can we not say that corsets existed from time immemorial, 
and that while the devices of some of them were protected by 
patent, others were not and were thus given to the public and are 
not therefore subject to the monopoly of a patent.

I think it may be well stated and conceded that there is no 
new element entering into the corset covered by the patent Low 
corsets were in existence long before the date of the patent. Mastic 
material of different degrees of resiliency was also common in the 
art.

Counsel for the plaintiff claims that the patent 
is for the combination, and the test of the combination in interaction huh 
corset depends for its result upon the interaction of the general elasticity of 
the band, acting in interaction with the waist band, and that it is unslmjied — 
the whole band being unshaped to the body of the wearet.

Therefore, the claim is for the combination.
Let us now enquire into the state of the prior art. As a starting 

point, we have garment exhibit “M,” unprotected by patent and 
belonging to the public, which consists of a flat belt, a girdle waist 
band, comprising a flat body portion, upper and lower edge- j «irallel 
of elastic material stretching longitudinally and with three nines 
of varying elasticity, the centre being more yielding. The differ
ence between the plaintiff’s patent and exhibit “M” practically 
consists in a different distribution of the resiliency of the hands, 
placing the less resilient at the waist, widening the band and 
making an opening as in the ordinary corset.

Passing to garment exhibit “L” (corset sangle), we find a large 
waist band or girdle, much higher or wider than exhibit “M”; 
also, with a flat body portion—waist band, 3 rones and all of
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elastic material. This corset or band, as exhibits “7” and “8,” 
manufactured by the plaintiff under the patent, is conic, being 
larger over the hips, narrowing at the waist, describing a small 
curve at the junction of the waist and top bands.

Ex. “K” is another garment in the nature of a girdle, waist 
band, unprotected by patent, with flat body portion, 3 zones of 
elastic material and a waist band of greater resistance. This 
exhibit would appear to be shaped to the body, retaining, how
ever, the conic shape above mentioned.

Ex. “J” is still another garment or band, belt, girdle or corset 
of elastic material, and of different elasticity in the front. It is 
less resilient at the waist, and is much in the shape of the article 
manufactured under the present patent, conic-shaped and curving 
at the waist.

Coming now to ex. “B” (ex. “C” and “Q” being practically 
the same, comments on “ B” will apply to them), a Claverie corset 
which, to all purposes, possesses all the elements of the combination 
covered by the plaintiff's patent, with, however, small differences, 
but mostly in details.

This garment (B), as well as M, L, K and J, was sold by the 
Claverie house here in Canada prior to the date of the alleged 
invention by the plaintiff.

In garment “B” we find, paraphrasing the patentee's claim, a 
low corset, which is what is claimed by the patentee. The body 
portion is elastic in a longitudinal direction, and provided in the 
upper portion and at substantially the waist line with a zone of elastic 
but less yielding nature than the remainder of the body portion. In 
thus describing ex. “B” I have used the language to l>c found in 
the plaintiff's claim No. 1, which is equally applicable to ex. “B.”

Having purposely used the entire language of the claim, omit
ting, however, to be considered separately, the balance of the words, 
which read as follows: A flat body portion “whose upper and 
lower edges are substantially parallel and unshaj>ed to the figure 
of the wearer.” There is also all through these corsets the same 
peripheral tension. And the object and function of a claim in a 
patent is to determine the scope of the patentee’s invention, 
Bar nett-McQueen Co. v. Canadian Stewart Co., 13 Can. Ex. 186, 
at 221.

Now garments, exhibits “7” and “8,” the articles produced
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_ under the patent, are not parallel, ns elaiimsl in the patent and 
Ex. C. shewn in the drawings, ami while aeeording to the experts heard on 
Tbeo behalf of the suppliant they an1 not manufactured ns per the 

Cotise, meehnnism of the patent, they are equivalents ns needeil In the 
Dominion trade, rliffering from the patent, aeeording to him, in structural 
( 'cutT details, but remaining within the language of the patent. being

A — t full equivalents.
Adopting this mode of reasoning to the elnim in the plaintiffs 

patent, it is easy to find that while garment ex. “ B ’’ is not a I isolti- 
tely parallel, in the manner mentioned, it is “substantially 
parallel" within the meaning and language of the patent, differing 
slightly in structural details only.

Again, the claim of the plaintiff's patent descriltes his garment 
as "unsliaped to the figure of the wearer.” The garments, exs. 
“6" and “7,” which he manufactures, are conic, and, therefore, 
not actually unshaped, but enough so, aeeording to the plaintiff's 
evidence, to come within the meaning and language of the patent. 
Garment ex. “B," compared with a conventional corset, would be 
pronounced unshaped, and while it contains small curves in 
structural details, adopting the language of the plaintiff's expert, 
can it not be said that it is “substantially unshaped" and still 
within the language and meaning of the claim of the patent, and 
therefore anticipating the plaintiff’s patent?

Ex. “B” has also edges of different elasticity to prevent the 
corset from curling.

In the result, comparing garment "B" and garments “7" and 
“8," would not this combination or their construction perform 
absolutely the same function? I cannot conceive that the prin
ciple involved in the plaintiff's patent was new at the dale of the 
patent. After all, does not the plaintiff's article amount to a mere 
clastic band, of an undefined width, to lie places 1 around the I ««Ir
by way of support?

All of these articles, or articles similar to the exhibits alieve 
mentioned, wen- on the market and lxdng sold to the publie prior 
to the alleged invention. I shall now approach the consideration 
of that part of the evidence in respect of some of the American 
patents, and the publications, produced at trial, ill ro-pect of 
these garments.

The American "Lackey” patent of 1906, ex. “A," disclosed»
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“girdle” consisting of a flat body portion whose upper and lower 
edges are not only substantially, but actually, parallel. The laxly 
of the girdle is made
of some loosely woven fabric; which is cut on the bias, so that it really yields 
to pvt* some fulness to the girdle at the top and Ixittoin . . permitting it
to conform lo the body of the wearer. The waist band is made of ta|ie and is 
therefore less yielding than the rest of the girdle.

Another American patent (ex. “ W ”), granted in 1906 to 
Abadie Leotard, for a “waist band, belt and the like,” was also 
filed at trial. The principal feature of this exhibit is that it is of 
elastic material of different degrees of resistance, the upper and 
lower edges are parallel and it is unshafied to the body of the 
wearer, and stretches longitudinally as in the plaintiff's patent.

Ex. “X” is an American patent granted as far back as 1881 
to one Craig, and is for a “corset ” made of elastic material from 
top to lxittom, with 3 clastic zones of different degrees of resistance. 
The tmist band being less yielding than the other portions of the 
corset. The language* used in this patent is worth noting when 
reading the plaintiff's patent, and according to one expert this 
corset and that of the plaintiff would produce equivalent results.

Ex. “Y,” an American patent, grantixl to one Digney in 1906, 
is a combination of abdominal support and hose-supporters as in 
claim No. 2 of the plaintiff’s patent. It is a curved band or girdle 
comprising a plurality of zones, made of elastic webbing adapting 
itself to the shape of the Ixxly.

On the question of prior publication, as establishing the state 
of the prior art, the defendant produced a copy of “ Fomina,” of 
March 15, 1912, which had been used by defendant when manu
facturing his own corset, and wherein we find, at p. 27, cuts of 
corsets shewing great similarity with the class of corsets in this 
case, and which possess the characteristic elements so much relied 
upon by the plaintiff. The description indeed reads as follows:—

Le No. 1618, cut une combinaison gainant uhsohunvnt le corps qu’elle 
laisse souple et onduleux; en t issue caoutchouté renforce a la taille . . .
U* No. 1621 est une ceinture caoutchoutcé. Cette ceinture est renforcée 
tout autour du haut, du bas, et de la taille, sans que son épaisseur en soit 
sugroonteé, ce qui la rend très résistante en lui permettant de suivre tous les 
mouvements du corps sans se déformer.

In 1913 witness Amyot says he also had in his possession the 
publication called “The Corset and Underwear Review,” and at 
P- 33 thereof we find that among the corsets exhibited in Sep-
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temlier of that year there wan, an described therein, “a comet of 
a welilling arranged in 3 sections, the top and bottom section of 
elastic and the centre non-elastic.”

By way of supplement reference may also be had to the ( 'laverie 
catalogues and circulars, viz., in ex. “D,” at p. 35; ex. “K," at 
pp. 18 and 19; in exs. “E,” “H-a” and “H-b,” at p. 2, anil in«, 
10, at pp. 12 and 13. These are practically cuts and plates havug 
the features and elements fount! in ex. “B" discussed alsivc, and 
which in the result disclose the same or equivalent elements ne. 
Lined in substantially the same way and producing practically 
the same results as plaintiff's corset. See Hunter v. Carrick, 11 
Can. S.C’.R. 300.

Having already considered the state of the prior art in corsets 
I must in the result come to the conclusion that all the features, 
functions and contrivances claimed in the combinat ion of tbr 
present patent are also to lie found in other corsets, spécifié* 
or generally. The most the patentee has done was to adopt, 
without invention, in the manufacture of his corset, oM contriv
ance's of a similar nature found in other corsets anil proiliirini 
similar results. The adaptation of old functions or contrivances 
to a new purpose, especially to the same class of article, would 
not even constitute invention. There is no subject-niaiter whew 
invention is wanting. Terrell on Patenta, 5th eel., p. 38. More
over, the combination claimcel in this case doe's not imply in
vention, British United Shoe Machinery Co. v. FasseU ,V .Semi, S 
R.P.C. 1132; British United Shoe Machinery Co. v. Standard /iVve 
hfachine Co., 35 R.P.C. 33.

The proposition that the article in question has lee-on a rotes 
mereial success, and that it can lie produeeel cheape r than lie-fort 
alone- weiulel establish a patent, is to my ntinel unsound, as it would 
have the e-ffect of enlarging the patent law by bestowing up™ 
successful commercial aelaptations a privilege confines! to ten in
vention that is new and useful. Indeed, success cannot In- said 
to be the test to a right to the privilege of a patent, bes-auee most 
of the time such success is due to business energy which iloos net 
enter in the consideration of the patent laws. Ami, ineleed, if I 
find no “ meritorious invention” in the plaintiff's patent, 1 do not 
destroy, as claimed at trial, the plaintiff’s commercial surer* 
They can go on, as Claverie and others have done in the past, and
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gril their goods, unprotected by a patent, on their merits and 
«tend their trade in the article by business energy and capacity. 
Sec Terrell on Patents, pp. 34, 35, 88, fit); Wateroue v. Bishop, 
20 U.C.C.P. 29.

Eagle Lock Co. v. Corbin Cabinet Lock Co., 64 F.R. 789, is 
authority for the proposition that:—

There is no patent able invention when the |ieculiar struct ure necessarily 
resulted from the fact that the |iatentec wanted to combine certain old ele
ments, and a person skilled in the ait would naturally group the elements in 
the wav the patentee adopted.

It certainly cannot lie said that the combination claimed by 
the plaintiff's patent lies so much out of the truck of former use 
as to evolve ingenuity of invention.

As already said, the functions of the combination claimed in 
the plaintiff's corset are substantially to b found in the Clavcrie 
corset, ex. “B," and others; and, as all the parts going to make 
the plaintiff’s corsets are obviously old, he can only claim in respect 
of the combination, us lie has done; but his combination is suli- 
etantiully anticipated both by patented and iinpatented corsets, 
and this combination is obviously without ingenuity of invention, 
without which a patent cannot be sustained.

The combination of the patentee did not, considering the state 
of the knowledge of prior art, disclose any new functions or dis
covery which could, to my mind, amount to invention. I cannot 
perceive any ingenuity of invention in the plaintiff's patent, con
sidering the state of the art and knowledge at the date of the 
patent.

Under our patent law a patent is granted as a reward for 
invention, whereby restraint upon commercial freedom in respect 
of the use of the patented invention necessarily results; and a 
court cannot be too careful in insisting that it is only when the 
requirements of the law have been satisfied by the patentee that 
the public will be prevented from using common and well-known 
articles or devices for a common purpose.

There is no sufficient invention in merely applying well-known things, in 
s manner or to a purpose which is analogous to t lie manner or to the purpose 
in or to which it has been previously applied. Nicolas on Patent Law, p. 23, 
sad casts therein cited.

In view of the prior art, I am of opinion that not only is there 
no contrivance or device that is new in the plaintiff’s patent, but
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that there are no new features in the combination claimed, the 
same features having lieen previously obtained in other corset*.

The case of Consolidated Car Heating Co. v. Came, [1903) A.C. 
609, went even so far as to decide that:—

In hii action for infringement of a {Mitent, if the merit of the invmtion 
consist* in the idea or principle which is embodied in it, and not tnercl\ in the 
means by which that idea or principle is carried into effect, the patenter muxt 
shew that the idea nr printi/de is neu-; and must fail if the merit of his invention 
lies merely in a new combination <;f known features.

The present patent relies on the functions performed b\ the 
combination of old anti well-known tie vices; but in view uf the 
knowledge of the prior art, it must lie found that such known 
feature's of such combination were by no means new. Corsets of 
elastic, fabric of zone's of different resiliency, with le*ss n >ilient 
bane! at the waist, with the fe»attires of the patent, were* in existence 
before the elate of the patent and performing in their combination 
the* fune-tions claime'el. Ami paraphrasing the language* of Ritchie, 
C.J., in Hall v. Crompton Cornet Co., 13 Can. S.C.R. 475, I come to 
the* e-onclusiem the plaintiff’s patent does not possess any element 
of invention, and I can, in no sense, “find any creative work of an 
inventive faculty which the patent laws are inteneleel to encourage 
and re'Warel,” anel as already sniel, the fact that the plaintiffs 
patent has proven! suce'essful doe*s not necessarily establish that it 
is an invention entitling him to a patent. There is in that case 
very apposite language in respe*ct of a patent for corsets that will 
apply to the pre*sent case with great propriety and where the 
pronouncement was against the valieiity of the patent. See also 
Williams v. Nye, 7 R.P.C. 62.

In the case of Yates v. (Ireat Western R. Co., 2 A.R. (( hit.) 226, 
it W'as also held that although the patented article was a most 
useful contrivance it could not be the subject of a patent a* it was 
wanting in the element of invention.

The functions which the present patentee claims as new in his 
combination would, as well to a person of ordinary skill in the 
manufacture of corsets as to the unwary purchaser, apis ar, know
ing the prior state of the art, to lie old or even a case of “double 
use” involving no ingenuity of invention. Potts v. Cream, 155 
U.8. 597. See also H't>wr v. Coulthard, 22 Can. S.C.R. 178, 
Copeland-C hatter son v. Paquette, 38 Can. S.C.R. 451; Northern 
Shirt Co. v. Clark, 38 D.L.R. 1, and cases therein cited; and 
Wilson v. Meldrum, Coutlée’s Dig. S.C.R. 1039.
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Perhaps 1 should not dispose of the ease without offering some 
short observations with respect to exs. 14 and 15, whirh are copies 
of judgments delivered by the courts of the United States upon the 
plaintiff's patent. Kx. No. 14 is the copy of a judgment obtained 
by consent of the parties and as such does not amount to more 
than an arrangement or compromise between the parties therein 
mentioned. It is hardly necessary to say that it is a class of judg
ment upon which no reliance can lie placed with the view of using 
it as a determination by the court upon the validity of the patent. 
Then ex. No. 15 appears to lie another judgment lietween the 
parties therein mentioned, t'uiuulian courts, like the Kngliah 
courts, are aecustomial to treat the decisions of the American 
courts with great respect, although they are in no manner I sound 
by them. See per Halsburv, L.C. In lie Missouri Steamship Co. 
(1889), L.U. 42 Ch. D. 330; per Brett, L.J., in The Queen v. 
Contra. L.H. 5 Q.B.D. 516; and per Kekewich, J., in Ile De Xicols, 
|18981 1 Ch. D. 403, at 410. However, the ease appears to be 
unreported, no reasons for judgment are available, and it is im
possible to ascertain u|>on what ground the conclusions of this 
judgment were arrived at. I, therefore, fail to conceive how I 
could make any use of these judgments.

The defendant company, liesiiles attacking the validity of the 
plaintiff's [intent, denies any infringement of the same, and. mom- 
over, alleges it has obtained Canadian patent No. 171, 276 on 
August 8, 1016, for manufacturing the article or corset which is 
now claimed by the plaintiff as an infringement of his corset. A 

I subsequent patent is no defence to the infringement of a prior 
I patent. Crip Printing it Publishing Co. v. HutterfieU, 11 Can. 
I S.C.ll. 201. Had the plaintiff's patent la<cn found good and 
I valid, I would obviously, without any hesitancy, have found tliat 
I the defendants had infringed. However, in the view 1 take of the 
I rase,ron-iderntionof the question of infringement is unnecessary, 
I except in respect of its 1 scaring on the allowance of costs.

Coming to the question of costs, I must say that, in view of all 
I the eircumstances of the case, I feel somewhat perplexed. As a 
I general [imposition, if an action is dismissed for want of validity 
I of the patent, it should primA facie carry with it all costs in favour 
I d the defendant; but there may lie circumstances which would 
I abate this primA facie claim ami justify the exercise of discretion
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by the court to withhold full cost*, Vancouver v. Blit», 11 Vos. la. 
32 E.R. 1164.

There is nothing in the Canadian Patent Act to Iiuiu|kt the 
court in the exercise of its discretion upon the question of costs, 
which in this case falls within the provisions of r. 200, that h* 
statutory force. It is, however, quite clear that there are. uncla 
the English Act, provisions dealing specifically with cost* uni In 
certain circumstances, differing therefore from our Act. With 
this qualified observation I wish to refer to most apposite laiiguap 
which has fallen from the lips of some of the eminent judges i« 
this question of costs. Bowen, L.J., in Badische Anilin iiinf Soil 
Fabric v. Levinstein, 29 Ch. D. 366, at p. 419, says:—

It seems to me that, without laying down any hard and fast line, or tryug 
to fetter our discretion at* future period in any other ease, we are uetiugon 
a sensible and sound principle, namely, the principe that [lui"II". might 
not, even if right in the action, to add to the expenses of an action by fighting 
issues in which they are in the wrong. It may be reasonable as regards that 
ow n interest, and may help them in the conduct of the action, that l liev should 
raise issues in which in the end they are defeated ; but the defendant who dus 
so does it in his own interest, and I think he ought to do it at his ow a express

See also Bennington v. Hill, 8 R.P.C. 326.
Again, in Dicks v. Yates, 18 Ch. D. 85, Jessel, M.R., said:—
I think that the court has a discretion to deprive a defendant of las 

costs though he succeeds in the action, and that it has a discretion to nub 
him pay |tcrha|is the greater part of the costs by giving against him tk 
costs of issues on which he fails, or costs in respect of misconduct by liiniintk 
course of the action.

Moreover, in the consideration of the question of costs I do 
not think that the tribunal is exclusively confined to the abstract 
result of the litigation; it may also consider the défendant s con
duct previous to and conducing to the action. Is it not the duty 
of the judge, before arriving at any pronouncement, to consider 
the whole circumstances of the case from beginning to end' 
Everything which led to the action, everything in the conduct of 
the parties which actually prompted and originated the proceeding 
should be considered.

Had I not disposed of the present case upon the question of lb 
validity of the patent, I would have found without lu'dation, u 
already mentioned, that the defendant’s corset con-fituted u 
infringement of the plaintiff’s patent.

But in the present case there is more. The defendant did not I 
only copy that corset manufactured by the plaintiff, wl.i h he allege |
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was not patentable, but he also, in 1916, applied for and obtained, 
from the Canadian Patent Office, a patent which is now filed of 
record as ex. No. 5, as alleged in his statement of defence. In the 
specifications of that patent, we find at 5 or 6 places the identical 
language which is also found in the plaintiff's patent. If the 
defendant was truly in earnest in Itelieving the plaintiff's patent 
invalid for want of novelty or invention, how could he in earnest 
apply for a similar patent, taking from the plaintiff's patent the 
very same language and using it in his own specification? How 
can the defendant reconcile, with any consistency, the duality of 
this position?

Under all the circumstances of the case on this question of 
costs, I think justice will be done if the plaintiff were allowed a 
certain amount of costs on the question of infringement, and the 
defendant were given qualified general costs upon the issue of 
want of validity of the patent, considering the plaintiff was success
ful on the question of infringement; and those costs should not 
be as ample as in a case where no such circumstances as above 
mentioned had existed. And with the view of carrying out this 
principle, and avoiding the taxation of costs upon two issues with 
set-off and proceeding under the provisions of r. no. 290 of the 
Rules and Regulations of the Exchequer Court of Canada, I here
by direct that the defendant’s costs shall be hereby fixed and 
allowed at the sum of $300 in lieu of taxed costs.

Therefore, the plaintiff's patent is found invalid for want of 
wbject matter, or ingenuity of invention, and the action is dis
missed with costs to the defendant fixed at the total sum of $300.

Action dismissed.

ANNOTATION

by Russel 8. Smart of the Ottawa Bar.

The question of invention, which was the principal issue in this case, is 
always a difficult one to determine, Rome range must, in the useful arts, 
be allowed for the exercise of mechanical skill.

A designer or architect or engineer in the ordinary practice of his calling 
i* required to create many new designs and it is not all of these which can rise 
to the dignity of invention. On the other hand, it frequently happens that 
a very small change will make a gieat difference in practice, and where this 

j t*10. it is reasonable to suppose that invention is present. In vol. 22 Hals- 
| bury, p. 138, are the following words:—

"If the result produced by such a combination is either a new article, or
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a better article, or a cheaper article than before, such combination is M 
invention or a manufactuie within the statute and may well be tlu> subject, 
matter of a patent."

On p. 135 of 22 Halsbury, will be found the following language:—
“The commercial utility of the product is often very cogent, though not 

conclusive evidence that there has been invention."
On p. 136 of vol. 22—following immediately after, Halsbury xiye:—
"The strongest evidence of this kind, however, sometimes shews that the 

invention, though apparently trifling, made the whole difference between 
commercial success and failure, and if this is so, the court is very loath to ray 
that there is no invention. The merest ‘scintilla’ of invention may he suffi
cient to support the patent. Nor is the apparent simplicity of tin invention 
when once it has been invented and explained, nor the fact that it was come 
by through an accident, a bar to the patent."

This phrase "the merest scintilla of invention" has been rc|H-ated and 
referred to in a number of cases. That is the proposition that a new article, 
a method or an article I icing new, the merest scintilla of invention is enough 
to support the patent. A number of leading cases containing dicta to thii 
effect may be found at p. 34 of Frost on Patents, 3rd ed.

In determining whether invention is present in a given cast*, the courti 
have looked at the question in a variety of ways. Any court is, however, 
always in the position of looking at the question after the event, and at a time 
when it is possible to give various explanations of why it occurred.

In the very early case of Crane v. Price, 4M.* G. 5K0 at 603, 134 E.R 
239 at 248, quoted at length in Smith v. Goldie, 9 Can. 8.C.R. 53, Tiudal, 
C.J. says:—

"There arc numerous instances of iiatents which have Ixvn grunted 
where the invention consisted in no more than the use of things already known, 
the acting with them in a manner already known, the producing effects already 
known, but producing those effects so as to lie more economically or bene
ficially enjoyed by the public."

That statement was adopted by Ritchie, C.J., as a correct statement 
of the law in Smith v. Goldie.

Then he goes further at p. 249:—
“It is not material whether it is the result of long ex|>crinicnt8 and 

profound research, or whether of some sudden and lucky thought, or of mere 
accidental discovery."

The case of American Wire Co, v. Thomson, 5 R.P.C. 125, refera to j 
subject matter which may be considered to lie moving a little closer towardi 
the invention which is in question here. The patent in controversy wm 
one for a bustle made of tubular sections of braided wire, bust les were old, but 
the patentee had applied them to produce a very effective form of bustle 
(Thomson v. American Wire Co. (1889), 6 R.P.C. 518 at 527) I/ird llerschell 
in his judgment said:—

"It cannot be denied that both the prior patents to which 1 have referred 
afford some colour to the defendant’s contention that the patentee here bn 
done notliing more than apply a known substance in a manner and to • 
purpose analagous to that in and to which it had been already applied, and thst 
the patent therefore cannot be supported. If I thought that t he patentee bad 
claimed the mere use of tubular sections of braided wire as a bustle, however
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fastened or secured, I should arrive at the conclusion that the defendant's 
contention was well founded, but I do not thus construe the specification. 
I have already stated that in my opinion it is the combination done for which 
protection is sought, and that the method of fastening the ends by clamping 
plates is an essential part of that which is claimed. Taking this view of the 
patent, I think that, even with the state of knowledge which existed at the 
time the patent was applied for, some invention was required to produce the 
bustle claimed to be proti « ted by it. All the judges in the Court of Appeal 
although they arrived at the same conclusion, stated that they had done so 
with hesitation, and expressed the opinion that but little invention was 
requisite, and that the ease was near the border line."

In the same case, Du wen, L.J., at 124, referring to prior anticipations 
quotes the Lord Chancellor in Hills v. Evans (1862), 31 LJ., Ch. 457.

“The principle is this," says the Lord Chancellor, "the antecedent 
statement must be such” (that is, in order to avoid a subsequent patent) 
"that a person of ordinary knowledge of the subject would at once perceive, 
understand, and be able practically to apply the discovery without the 
necessity of making further experiments and gaining further information, 
before the invention can be made useful. Taking Jenkins' specification 
and n a-ling it as a paper description, dues it convey such information to the 
world as would have enabled the world without further ingenuity and experi
ment to let upon this bustle?"

“It cannot be rightly said, I think as a proposition of law, that the 
mere fact that an article is used for the first time which has not been used 
before, is conclusive of the question whether it required ingenuity to devise 
or discover it, but what is it seems to me, sound and safe, is the practical 
conclusion that it is a very important element in the consideration whether 
there has been invention or not, if you see that the thing never was done 
in the memory of man down to a particular point, and at the moment it is 
done it is a great success as regards utility, and as regards value in the market. 
It is not conclusive of the question of ingenuity, but it forces this reflection 
on one unless there is some ingenuity in the person who brought out this 
article, why was it never brought out before?” (Bowen, L.J. at p. 125.)

Moulton, p. 26, Frost, pp. 36 and 99.
Mr. Justice Blackburn in Harwood v. G.A2 B. A S. 194 at 208, said: 

"And we think it always must be a question of degree—a question or more 
or less—w hether the analogy or cognateness of the purposes is so close as to 
prevent their being an invention in the application. Mr. Grove, in his very 
able argument, contended, we believe correctly enough, that if there was 
any real invention, though a slight one, producing a practical beneficial 
result, the patent was good."

In Penn v. Bihby, L.R., 2 Ch. App. 127, the invention was the use of 
certain wooden bearings in the shafts of screw propellers of the same type 
as had been used for grindstones and common water wheels. The Lord 
Chancellor (Lord Chelmsford) said p. 137:

• • • It would be an extraordinary fact if an invention of this 
kind, ho long wanted, and of such great utility, should have been lying in 
everybody's way who knew anything of the construction of a water wheel or 
» grindstone, and yet should never before have been discovered."
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In Strong v. Noble, 6 Blatch.447, Blatchford, J., in holding the application 
of tubular knit fabric to cover whip handle* to be patentable, said p. 479:—

" In the present case, the points of advantage ... are ornament, 
economy, and durability. It could not be told necessarily, • priori, without 
experiment, that these advantages would accompany the application of the 
knit fabric as a covering for the whip." Although a tubular knit fabric wbi 
old, and although a whip was old, it by no means follows that the appli
cation in the manner shewn is merely applying the knit fabric to a new uae, 
in the sense in which, in the law of patents, the mere application of an old 
article to a new use is held not to be subject of a patent. Such applications 
are of this character, using an umbrella to ward off the rays of the sun, it har
ing been before used to keep off the rain, eating peas with a spoon, it having 
been before used to eat soup with, cutting bread with a knife, it having been 
before used to cut meat with. To apply the principle here invoked, to avoid 
the first claim of the patent, would render void the mass of patents that are 
now granted.

"There is scarcely a patent granted that does not involve the application 
of an old thing to a new use, and that does not, in one sense, fail to involve 
anything more. But the merit consists in being the first to make the appli
cation, and the first to shew how it can be made, and the first to shew that 
there is utility in making it.”

Lindley, M.R., in Edison Bell Phonograph Carp. Ltd. v. Smith Young, 
11 R.P.C. 389, at p. 398, said:—

"And what is itf It really comes to this, that, although the invention 
is new—that is that nobody has thought of it before—and although it ii 
useful, yet, when you consider it, you come to the conclusion that it is ao 
easy, so palpable, that everybody who thought for a moment would come to 
the same conclusion, or, in more homely language, hardly judicial hut rather 
businesslike, it comes to this, it is so easy that any fool could do it. Well, I 
look, as I say, upon that objection, when all others have failed, generally with 
amused contempt. It can be made out, but hardly ever. When you find that 
which I have stated, it is hard to think that people would be buying and 
selling a thing—and that has been sometimes the whole thing—and yet the 
objection should be taken that it is wanting in subject matter.”

In the Puttee case {Fox v. Astrachans), 27 R.P.C. 377, the invention wm 
the well known puttee which is used by soldiers. It is wound around the legi 
in place of leggings, and the novelty in that invention was simply that tbs 
puttee was cut with a curve to fit the leg. It was maintained by the defence 
that, it was well known in dress making, to cut the garment to fit the figure, 
but in spite of that, the patent was sustained, since a new result, « bene
ficial result, was obtained.

A collection of Canadian authorities on the same question may be found 
on p. 12 of Fisher and Smart on Patents.

In Biekneil v. Peterson, U A.R. (Ont.) 427, the case related to the appli
cation of a "rolling contact " to an oil pump. It was held new. This was 
followed by Woodward v. Oke, 7 O.W.R. 881, in which it was held that a 
application for a swivel in a particular place was new.

Commercial success and extended use will tip the scales when the imm 
is in doubt but not otherwise. (Riekmann v. Thierry (1896), 14 R P C. 105; 
ranttt ». Homan (ISM), 13 R.P.C. 398; VonflMom v. Short (1891), 8RPC.
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333; Morgan dt Co. v. Windover «£• Co. (1890), 7 lt.P.C. 131.) Due considera
tion will always be given to the fact that a large and profitable business has 
been established on the patent (Copelani-ChaUerson v. Caquette et at. (HHHi), 
10 Can. Ex. 410). But as stated in the American ease of KremenU v. Cottle 
(148 V S. 556 at 500):—

“The argument drawn from commercial success is not always to In* relied 
on. Other causes, such as the enterprise of the vendors and the resort to 
lavish expenditures in advertising may eo-operate to promote a large 
marketable demand. But when the other facts in the case leave the question 
of invention in doubt, the fact that the device has gone into general use and 
has displaced other devices which have previously been employed for analogous 
use is sufficient to turn the scale in favour of the existence of invention."

GARRETT v. CITY OF MOOSE JAW.
Saskatchewan Court of Appeal, Haultain, C.J.S., Newlands, Lamont and 

Elwood, JJ.A. July IB, 1918.

Master and servant (§ V—340)—Workmen's Compensation (Sask.)— 
Injury in course or employment—"On, in or about” a factory.

A stable in which machinery is installed for cutting and crushing grain 
for horses is a factory within the meaning of s. 2 of the Workmen’s 
Com lien sat ion Act, Saskatchewan (1910-11, c. 9).

An employee who is injured a Quarter of a mile away from such factory 
while engaged in employment which is not part of the factory work is 
not employed on or atxmt such factory at the time of the injury.

[Cornea v. National Paving and Construction Co., 20 D.L.R. 402, 
followed.)

Appeal by plaintiff from the trial judgment in an action 
under the Workmen’s Compensation Act. (Sask.) Affirmed. 

David Campbell, for appellant; W. A. Heynon, for respondent. 
The judgment of the court was delivered by 
Lamont, J.A.:—This is an action under the Workmen’s 

Compensation Act. The facts are as follows :—The plaintiff was 
employed by the defendant city to work in and around a stable 
in which there was installed machinery, for cutting and crushing 
grain for the horses, which machinery was operated by electric 
power. On the day in question, the stable superintendent directed 
the plaintiff to take one of the horses to the harness shop to have 
him fitted for a collar. The plaintiff did so, and was on his way 
back to the stable when the horse, becoming fractious, kicked 
the plaintiff, breaking several of his rilis. The point at which 
the accident occurred was a quarter of a mile from the stable.

Under these circumstances, is the plaintiff entitled to recover? 
S. 2 of the Act reads as follows:—

2. This Act shall apply only to employment by the principal on, or in or 
•bout a railway, factory, mine, quarry or engineering work; or in or about 
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any building which ia either being constructed or repaired or being dvmm ahed.
S. 4 in part reads:—
4. If in any employment to which this Act applies personal injury by 

accident arising out of and in the course of the employment is caused to * 
workman his employer shall be liable to pay compensation in accordance 
with the provisions of this Act.

It will, therefore, be seen that, under our Act, in order to 
entitle a plaintiff to recover, it must appear: (1) that the employ, 
ment was one to which the Art applies, and (2) that the necklet 
arose out of and in the course of that employment.

In the present case, there is no question but that the nevident 
arose out of and in the course of the plaintiff's employment. The 
question is, was his employment at the time he was injured one 
to which the Act applies.

It is admitted by counsel for the defendants that the stable 
was a factory* within the meaning of the Act. The only point 
we have to determine, therefore, is: Was the plaintiff at the time of 
his injury employed “on, or in or aliout ” a factory?

In Wrigley v. Whittaker Sons, (1902] A.C. 299, the plaintiff’s 
husband had been in the employ of the defendants, who were 
manufacturers of machinery. In their factory they forged a 
driving-wheel for another factory. The plaintiff’s husband was 
sent to set up the wheel in that other factory, and, while there, i 
stone fell upon him and killed him. It was held by the House of 
Lords that the plaintiff could not recover,because the place where 
the accident occurred was not on, in or aliout the factory of the 
defendants.

In Cornea v. National Paring <t* Construction Co., 26 R.L.R. 
402, 9 8.L.R. 40, the plaintiff was employed l>v the defendants as 
a laltourer, repairing pavements in the city of Regina, and was 
ordered to proceed from one part of the city to another to do some 
further repairing. While so proceeding, he was struck by a street 
car and injured. The evidence at the trial disclosed that, in some 
parts of repairing on which the plaintiff was engaged, the de
fendants had used a steam roller, but on other parts, where the 
repairs were small in extent, the roller was not used, and it was not 
used in the repairs to which the plaintiff was proceeding when he 

was injured. The court en banc of this province held that, under 
these circumstances, the plaintiff’s employment was not one in or
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about an engineering work, and did not, therefore, come within 
the protection of the Act.

The words “on, in or about ” have been held to connote locality ; 
the place, or places where the factory work is licing carried on.

In Hack v. Dick Kerr d* Co., [1906] AX'. 325, Lord Atkinson, 
at 333 and 334, says:—

Our attention haa been called to authorities, including Wrigley v. Whit
taker, |1902| A.C. 290, decided in this House. The view of this statute appa
rently taken in all these cases was that the legislature had intended to select 
certain fields of o|ieration in which, owing to the nature of the work done 
there, danger to the workmen employed in doing it might be sup|>osed to 
exist, and to confine the benefits conferred by the statute to injuries sustained 
in those physical areas or in close proximity to them. And accordingly these 
cues seem to have established that it is necessary in order to satisfy the 
words of s. 7, to hold that the employment in which the workman must be 
engaged in order to entitle him to recover must be carried on in some defined 
or ascertainable physical area and that at the time of the accident he must 
have been working “on, or in or about” that area, the word "about ” being 
held to be equivalent at best to “in close proximity to.” In Wrigley v. 
WkiUaker, sujtra, the workman was admittedly at the time of the accident 
engaged in doing his employer's business, namely, erecting in the factory of a 
certain conqiany a wheel forged in his employer’s factory, and by his employer 
contracted to be put up in the factory in which it was lieing placed when the 
incident occurred. Yet the workman was held not to lie entitled to com
pensation, though it was not questioned that if a similar accident had hap
pened to him before the wheel left his employer’s factory he would have been 
io entitled.

A nunilx*r of English authorities were cited on lx*hulf of the 
plaintiff, hut, in these cases, the only questions were, did the 
accident arise* out of or in the course of the employment. No 
question there arose as to the application of the Act, for, since 
1900, the English Act is not restricted to certain specific employ
ments, as is the cast* under our Act.

The authorities above cited shew that, as the plaintiff at the 
time of his injury was a quarter of a mile away from the defendants’ 
factory, engaged in employment which was not part of the factory 
work, he cannot be said to have lx*en employed on or alxmt a 
Uctory.

The ap|x*al should, therefore, be dismissed with costs.
Ap/teal dismissed.
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CANADIAN PACIFIC K. Ce. V. BLUNT.
Alberta Su/rrmr Court, Haney, C.J., .Stuart, Heck and I/o a Am.’ JJ 

October t, III».

ItLPKHPNl'K (I I —9) <I( POTION OP PAIT—C'hNKACTKR OP LAM’ ]!|„|.
KNCK AH TO 1ITI.K.

A Imre ipieatimi of fact reganling I 1m- t-hararts-r of law! is iml i .-'Pü 
of title, it wit A qlMHlion if (4i‘itilr'l HA a (Wt'ni-I’ might Ih- »|h-c i.illv Mi-mt 
to the Master for i-itquirv, but would not be included on a general I’ lfMKf 
a» to tille.

Aprs: al by the ilefenilant from an onler of McCarthy, J., dis- 
missing an a)i|ieal from an onler of Mr. ( 'larry, Master at i 'algiry
Aflimed.

A. MacleoA Sinclair, for ap|N-llnnt ; f«. A. Walker, for rr»|Ked- 
ent.

The juilgment of the t'ourt wan ilelivereil by 
Htv art, J.:—The aetion wan a vendor's art ion for arrears ul 

money due ujion a Bale and purrhaBc agreement in regard to land 
of wliieli the ilefenilant wan the pun-lutser's nssigni-c anil u|»i 
whirh he liail by the anHigninent agreement lierotne directly liable 
to the plaintiff. The aetion wan liegun on April 17. 1917 The 
ilefenilant wan served with the rluim in (Tiiengo on April Vs, lid? 
He made default in a|i|iearanre and on June 8, 11117, the Mare 
made the usual onler fixing the amount due under the agreement 
and giving the ilefenilant 4 mont ha to remedy Ida default, and 
ordering that, in cane of further default, the plaint ill should l< 
entitled to an onler for sale or detennination of the agreement 
The onler recited that the plaintiff was shewn to lie the registered 
owner of the land. The onler also provided that the defendant 
could lie served by registensl letter addressed to a tutu vd plier in 
Chicago. This regislereil letter was tnailcil on June Vs, 111 17.

On November 10, 1917, a notice of motion was sent In register
ed mail to the defendant at his Chicago address notifying litm 
that on Novcmlier 211, 11)17, a motion would lie made h r an onler 
determining the agreement, or in the alternative, dins ting a sale. 
The defendant did not ap|iear upon this motion. The Master 
made an order directing the determination of the agns'incnt, such 
onler not to issue for 14 days, but directed the solicitor fur the 
plaintiff to notify tin- defendant further by registered letter of 
what hail I men done, and that he might apply on or before IVrem- 
lier 7,1917, for an onler setting aside the order made. ' In Decern-
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ber 7.the defendant,for the first time, made an apt>carance,being 
represented by counsel lief ore the Master. The matter was ad
journed for a week, that is to Decemlicr 14, and then counsel for 
the defendant stated that the defendant refused to apply for an 
order setting aside the order of Novcmlier 23, under the liberty 
resened for him, but contended that lie was prepared to file an 
affidavit shewing that the plaintiff was not able to deliver all the 
land of the character contracted for. The land was under an 
irrigation system and there was a certain jtortion referred to as 
irrigable and there was an irrigation fee or rental iter acre to be 
paid by the purchaser. For this reason, counsel for the defendant 
contended that the order complained of should not have Jwen 
made He expressly refused, however, to apply to set the order 
aside and to be given leave to defend, lie maintained this position 
before Met art by, J., and also liefore this court, u|xm the hearing 
of the appeal. The court made several suggestions to defendant's 
counsel, offering him leave to defend u|K»n terms in different 
forms. These were all refused. The contention of the defendant 
was that the plaintiff had not shewn to the Master good title as 
agreed or rather that it luid not shewn as it should have shewn 
that the proportion of irrigable land stipulated for was in fact 
available.

The law u|K>n this question is clear. Such a matter is a matter 
of defence, and if the defendant refuses the lilierty offered him to 
defend, then, in my opinion, lie has no ground of complaint or for 
appeal. The undenied allegations in the statement of claim were 
sufficient to justify the Master's order so far as this matter was 
concerned.

In Mdirory v. Ahlcrdale Estate Co., Eld., [1018] A.C. .r)03, the 
House of Lords decided that a vendor cannot raise on a reference 
as to title the objection that the purchaser lutd notice of a certain 
defect. That matter, so it was held, should lie raised at the hear
ing. So here, unless the deficiency in the proportion of irrigable 
land can lie treated as a pure question of title (a question which 
is generally inquired into iq>on a reference, unless the matter is 
niniplc as it generally is with us and is always inquired into w hether 
it is raised by defence or not), then it should have I wen raised by 
way of defence and the defendant was offerts I an op]>ortunity to 
do that and refused it .

The amount fixed by the Master to lie paid by the defendant
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included certain «unie which were due under a clause in the :i«nee- 
ment by which the purchaser was to pay a certain amount ]#t 
acre as yearly rental for the irrigation of 70 acres of irrigable land. 
In my opinion, the question of whet lier there were or «ne not 
79 acres of irrigable land in the land in question was a burr ,|u«. 
lion of fact regarding the character of tlie land and w as not al ad a 
question of title. Such a question as tliat if pleaded as a defence 
no doubt might conveniently lie s|ieoially referred to the Master 
for inquiry but certainly u|ion a general refetence as In title it 
would not be included. Heing a matter of defence it shmilil |« 
raised in a defence and the defendant refused the opportunity 
given him to raise it. 1 think the appeal should lie disiuiiwl 
with costs. Appeal dUmisteé.

COOP v. ROBERT SIMPSON Co.
Ontario Supreme Court, Apitcllate Dil ution, Mulock, CJ.Kx., Clut<, Ihdthll, 

Sutherland and Kelly, JJ. March t6, 1918.

New Trial (| II—8)—Collision—Damaokh -Action mit-Nki.mi.kme 
—Contributory—Instructions to jury.

A ih thuii injured by more than oik* wrong-doer may iiiuintaiii an 
action for the whole damage «lone to him against any of them.

In an action for damages under the Fatal Accidents Act fur the «liath 
of a person killed in a collision between a motor-truck ami i mnmr- 
cycle in the side car of which deeeaaed was a passenger, the jm > -In'til<l In
distinctly told that unless the deceased was guilty of some -l-fuil! on 
his part amounting to contributory negligence, lie was not nib <ic.| liv 
the fact that the driver of the motor-cycle was guilty of negligence that 
caused the accident; ami should lie further instructed that they ii.igh: 
find defendants guilty of negligence if the driver of the truck was guilty 
of anv negligence that contributed to the accident, notwithsiumling the 
fact that they found the driver of the motor-cycle also guilty of negligent

Appeal by the plaintiff (the widow of Joseph Coop) fnsu Ik 
judgment of llonoiN», J.A., at the trial, upon the finding! of a jury, 
dismissing, without costs, an action, under the Fatal AmilrnU 
Act, to recover damages for the death of Joseph Coop, who «« 
killed in a collision between a motor-truck of the defemlsali, 
driven by one Wooton, and a motor-cycle, owned and diiirn by 
one Ixiwry, in the side-car of which the deceased was sitting when 
the collision occurred, upon a street in the city of Toronto. Tk 
plaintiff alleged negligence on Ihepurt of the driver of the motor
truck. New trial ordered.

H'. A. Steens, for appellant.
Peter White, K.C., and II. S. Sprague, for defendants. 
('LUTE, J.:—Appeal from the judgment of llodgin-, J A..ootk 

findings of a jury, dated the 23rd November, 1917.
«W.I.
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The plaintiff is the widow of Joseph Coop, who was killed on 
the 9th July, 1017, in a collision at the comer of Could and Vic
toria streets, in the city of Toronto. The plaintiff was a passen- 
pT in the side-car of a motor-cycle coming north on Victoria 
street, driven by one Lowry.

A motor-truck of the defendants was coming west on Could 
street. The collision took place at the intersection of Could and 
Victoria streets, within li or 7 fret of the north-west comer of the 
intersection. The driver of the motor-truck saw the motor-cycle 
approaching when aland 30 fret south of the south side of Could 
strict, and the driver of the motor-cycle sow the truck when it 
was nlout an equal distance—two lengths—to the cast of Victoria 
street.

The motor-track had the right of way, ami the accident was 
undoulitedly caused by the driver of the motor-cycle disregarding 
this fact. The law had only recently come into force, and he 
swears that lie was not aware of it. The motor-track slowed 
down slightly on approaching Victoria streel. The motor-cycle, 
intending to go in front of the track, increased its s|ieed some
what. It is said by the driver of the motor-evcle flint, seeing the 
truck slow down, he assumed that it was going to stop so as to 
enable him to pass in front of it. The driver of the track looked 
towards the north, as it wits his duty to do, as under the law a 
motor-vehicle coming from that direction would lutve the right of 
way. The motor-cycle endeavoured to cross in front of tiie track, 
and tlie right wheel of its side-car struck the left fore-wheel of the 
trurk, throwing the plnintiff's husband, Joseph Coop, from the 
side-car and killing him. The driver of the track slid not sound 
h» horn. He was travelling at a speed of aliout 13 miles an hour, 
according to his own statement, and he slowed down as he 
approached the intersection two or three miles jier hour. There is 
other slight évidente of a person at a distance of some 200 feet, 
who slated Huit he was driving in a "rig" at 5 miles an hour, and 
that tlie car, in his opinion, was going four times as fust as he was.

It is said by one witness Huit tlie traffic was heavy on the 
street at tlie time.

The following are the questions put and the answers thereto.—
“I. \\ us t lie death of Joseph ( oop caused by reason of a motor- 

vehicle on a highway? A. Yes.
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"2. If so, who was the owner and who was the driver of tie 
motor-vehicle? A. Lowry.

“3. If the defendants, the Simpson company, were the < « rien 
of a motor-vehicle upon a highway at ti>e time of the death of 
Joseph Coop, which you find caused his u ath, has the et idem* 
given in this case satisfied you that his deat as not caused ht 
the negligence or improper conduct of the driver of their motor, 
vehicle’ A. Yes.

“4. If not bo satisfied, was the accident caused by the negli- 
genee of the driver of the defendants' motor-vehicle causing or 
contributing to the accident? If guilty of any negligence, state 
fully in what that negligence consisted? A. No.

“5. Was the driver of the motor-cycle, in the ear of which 
Joseph Coop was riding, guilty of any negligence causing or coo. 
tributing to the accident? A. Yes.

“6. If so, what was that negligence? A. Not stopping or 
turning out of the way.

“7. If the driver of the motor-cycle was guilty of negligence 
causing or contributing to the accident, could the driver of the 
motor-vehicle owned by the defendants, the Simpson company, 
after he saw or ought to have seen and apprehended the danger, 
have done anything which would have prevented the accident? 
A. No.

"8. If so, what could he have done which he neglected to do’ 
(Not answered).

“9. What damages, if any, has the plaintiff suffered, which the 
defendants, the Simpson company, should pay, by reason of the 
negligence of their driver, if you find that he was guilty of any 
negligence causing the accident? (Not answered).”

It will lie seen that questions 1 and 2 are given with reference 
to sec. 23 of the Motor Vehicles Act, anil with the object of ascer
taining by whom the loss and damage was caused. Section 23 
has reference to the onus of proof, and declares that when loss or 
damage is sustained by any person by reason of a motor-vehicle 
on a highway the onus of proof that such loss or damage did not 
arise through the negligence or improper conduct of the ow ner or 
driver of the motor-vehicle shall lie upon the owner nr driver. It 
will lie olwerved that the answers given to questions I and 2 do 
not deal with the question of negligence, either of the driver of the 
motor-cycle <ir of the truck.
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The third question also is formulated with reference to sec. 23, 
sad a]iparently was intended to be answered only “ if the defend
ants, the Simpson conipariy, were the owners of a motor-vehicle 
upon a highway at the time of the death of Joseph Coop, which 
you find caused his death ; ” but the jury- did not find that it was 
the motor-truck that caused his death. They found that it was 
the motor-cycle, driven by Lowry. This question, therefore, 
under the previous finding, did not call for an answer.

The Judge points out that if they arc not so satisfied, then the 
4th question is asked : “ Was the accident caused by the negligence 
of the driver of the defendants' motor-vehicle causing or contri
buting to the accident? ” And the jury answered “ No; " and, by 
the answers to the 5th and tith questions, they find that the driver 
of the motor-cycle was guilty of negligence causing or contributing 
to the accident by not stopping or turning out of the way; and, 
by the answer to question 7, they find that the driver of the 
defendants' truck, after be saw or ought to have seen and appre
hended the danger, could not have done anything which would 
have prevented the accident.

The usual question—"Was the defendant guilty of negligence 
that caused the accident; if so, what was the negligence?"—was 
not asked.

As to the 5th question, the learned trial Judge says: "I ask 
that liecause it is yet uncertain, if he was guilty of negligence, 
how far that would affect the plaintiff in this accident;" that is, 
if the driver of the motor-cycle was guilty of negligence, would 
the deceased, riding as a passenger, lie so affected thereby as to 
preclude his representative from recovery? Tliis question is 
referred to by counsel (p. 99 of the evidence) :—

"Mr. McRuer: Now, my lord, in that fifth question, I think 
if your lordship will read it again------

“Hi-lordship: Yes, that refers to the motor-cycle. Now you 
say you want it put in as to the truck?

"Mr. McRuer: Yes, my Lord.
"His lordship: I am asking the third question. The onus is 

on them.
“Mr. MeRuer: Taking out the question of the Motor Vehicles 

Art altogether, if these defendants were partially liable for the 
•rcidenl. then, according to the case I have submitted to your
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Lordship, and this derision of Chief Justice Meredith, we are 
entitled to recover against them.

“His Lordship: 1 do not know why.
“Mr. Mcltuer: I submit that that is the law.
"His Lonlship: Let me sec the case of Chief Justice Meredith. 

There is no reason that you should not have anything found that 
will be useful to you. I have no objection, but the questions ate 
long enough and involved enough now. Where do you find that 
this case requires it?”

The learned counsel for the plaintiff then points out that, if 
the jury had the impression that the plaintiff must establish that 
the Holtert Simpson Company driver was the sole cause of the 
accident, it would lie unfair to the plaintiff. “We ought to a-k 
them if the negligence of the driver of the Simpson company truck, 
in whole or in part, caused the accident.”

"Mr. White: Your I-ordship could use the same expro-.-ioeas 
is used in question 5, causing or contributing to the accident, ami 
this was the phrase used in questions 4 and 5.”

It will lie observed that this conversation took place after the 
charge to the jury, and I do not find it anywhere stated in the 
charge that the plaintiff was entitled to recover, notwith.-lan lint 
the negligence of Lowry, unless Joseph Coop in some way himself 
contributed to the accident: Mills v. Armstrong, The llmiina. 
13 App. Cas. 1, overruling Tharogood v. Bryan (1849), 8 (Ml. 113, 
and .4 rmstrong v. Lancashire and Yorkshire II. II . Co. (1875), 1..R. 
1(1 Ex. 47, in which the doctrine of identification was held to 
defeat the plaintiff's claim.

In Thorogood v. Bryan, ("oilman, J., said (p. 130):—
“It appears to me, that, having trusted the party by -.«looting 

the particular conveyance, the plaintiff has so far identité ! him
self with the owner and her servants, that, if any injury re-ults 
from their negligence, he must he considered a party to it."

And Vaugluin Williams, J., said (p. 133):—
“I think the passenger must, for this purpose, lie considered ft 

identified with the person having the management of the omnibus 
he was conveyed by.”

lxird Hersehell in MiUt V. Armstrong, The Bernina, 13 App 
Cas. 1, quoting these observations, says (p. 7) :—

“With the utmost respect for these eminent Judge- I must
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ny that I am unable to comprehend this doctrine of identification 
upon which they lay so much stress." And, referring to the judg
ment of Maule, J., in the Thorogood case, that the passenger 
selects the conveyance and must take the consequence of any 
default on the part of the driver whom he thought fit to trust, 
Lord Ilerschell proceeds (p. 8):—

“1 confess I cannot concur in this reasoning. I do not think it 
well-fuundèd either in law or in fact. Wliat kind of control lias 
the passenger over the driver which would make it reasonable to 
hold the former affected by the negligence of the latter?” And 
«gain (p. 9): “If by a collision l et ween two vehicles a person 
unconnected with citlier veliiclc were injured, the owner of neither 
vehicle, when sued, could maintain as a defence, ‘1 am not guilty, 
liecaurc but for the negligence of another )erson the accident 
would not have happened.’”

'Hie case proceeded throughout on the assumption tliat the 
negligence of tlie driver of the motor-cycle might affect the plain
tiff's right to recover. 1 think the jury should have I ten dis
tinctly told that, unless the deceased was guilty of some default 
on his |iart amounting to contributory negligence, he was not 
sfeeted by the fact that the driver of the motor-cycle was guilty 
of negligence that caused the accident; and should have Icen 
further instructed that they might find the defendants guilty of 
negligence if the driver of the truck was guilty of any negligence 
that contributed to the accident, notwithstanding the fact that 
they found the driver of the motor-cycle also guilty of negligence.

Hie driver of the motor-truck did not sound his horn. The 
accident liappcned at an intersection in the central part of the 
city. There is evidence (Hopkins) that the traffic was heavy at 
the time. It was for the jury to consider whether the rate of 
speed, the omission to sound the horn, ami the other surrounding 
circumstances, were such as to constitute negligence, notwith
standing the fact tliat the speed of the motor-truck was less than 
IS n ilea an hour, and their attention should, I think, have Icen 
directed to the law tearing upon this question:—

heel ion 11 (2) of the Motor Vehicles Act : “Notwithstanding the 
provisions of sub-section 1," that is, as to the rate of aimed within 
I city, “any person who drives a motor-vehicle on a highway reck- 
leesly or negligently, or at a sliced or in a manner which is dangcr-
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ous to the public, having regard to all the circumstance», including 
the nature, condition and use of the highway and the amount of 
traffic which actually is at the time, or which might reasonably It 
expected to be on the highway, shall be guilty of an offence under 
this Act."

The conduct hi descrilied might amount to negligence if ii wae 
a contributing cause of the accident.

These further instructions to the jury were especially called 
for in this case, inasmuch as David Lowry, the driver of tl»' motor
cycle, was indicted at the same Court for criminal negligence in 
connection with this accident. A true lull was fourni, and he 
was convicted. It was necessary, therefore, in my opinion, to 
guard the mind of the jury against associating the right of the 
plaintiff to recover with the guilt of the driver of the motor-cycle. 
Lowry.

After a careful reading of the evidence, one cannot hut feel 
that it was rather a contest between the driver of the motor
cycle and the driver of the defendants' truck, and this is supported 
by the questions and answers, 1, 2, 5, and 6, which all Imd refer
ence to Lowry, whereas Lowry's negligence should lune Icon 
eliminated when dealing with the question as to whether or not 
the defendants were guilty of negligence which caused or con
tributed to the accident. It is quite true that the answer» to 
questions 3 and 4, eliminating the introduction, are in effect find
ings against the plaintiff, and so is the answer to question 7. hut 
they are so connected with the negligence of the driver of tk 
motor-cycle that, without further instructions to the jury, Iky 
were in danger of treating the question as one wholly let ween tk 
drivers of the motor-cycle and the defendants’ truck. Il could 
not but have lieen common knowledge to tlie jury, whether upon 
this panel or not, that Lowry had lieen tried and convicted of 
negligence in this accident at the same Court; and, notwith
standing the very careful charge of the learned trial Judge, and 
with great respect, I think the trial, in its essential feature, u 
above indicated, was unsatisfactory, and there ought to Ice a new 
trial.

Costs of the former trial and of this appeal to le costs in tk
cause.
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Mulock, CJ. Ex.:—This is an appeal from I Ik1 judgment of 
Hudgins, J.A., who, on the findings of the jury, direeted judgment 
for the defendant company. I have lutd the advantage of reading 
the judgment of my brother ('lute, and agree with his conclusions. 
At the same time, I desire to express my views upon certain 
features of the case. The facts are so fully set forth in his judg
ment that it is unnecessary for me to do more Hum summarise 
those to which I may refer.

As the case goes back for a new trial, 1 abstain from a critical 
examination of the evidence, but refer to it only to tlie extent of 
indicating that there was evidence which would have supported a 
finding by the jury of negligence on the part of the defendants. 
Such evidently was the view of the learned trial Judge, for he did 
not withdraw the ease from the jury.

It appears that one Ixiwry was driving a motor-cycle northerly 
along the easterly side of Victoria street, in the city of Toronto, 
and one Joseph Coop was a passenger with him in the motor- 
cyclc. As Lowry approached Gould street, which intersects 
Victoria street at right angles, he olwcrved the defendants’ motor
truck at a point alsiut 30 feet easterly of Victoria street, coming 
westerly along Gould street, and tliat it slackened speed and did 
not sound the gong. These two circumstances led Lowry to 
think that the driver of the truck, olwerving the movement of the 
motor-cycle, was conceding to him the right of way; and, accord
ingly, he accelerated his speed in order to cross Gould street in 
front of the truck. The truck, however, according to Lowry’s 
evidence, then increased its speed, and as the two vehicles 
approached each other they both endeavoured to avoid a collision, 
the motor-cycle swerving to the left and the truck to the right; 
nevertheless they collided, the cycle striking the side of the truck, 
when Coop was killed by the impact.

lowry swore that but for the motor-truck slowing down and 
omitting to sound the gong he could have avoided the accident.

There is also evidence from which the jury might have found 
that the truck approached Victoria street at an excessive speed, 
and thereby caused or contributed to the accident. Ixiwry in his 
evidence admitted negligence on his part and appeared to con- 
wder himself wholly responsible for the accident; but, even if his 
negligence was one of the causes of the accident, if the defendants 
•Iso contributed to it, they also are answerable to the plaintiff.
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As said by Lord Esher in The Bernina (1887), 12 P.D. 5K, S3, 
affirmed in the House of Ixmls, Milh v. Armstrong, The B, ruina, 
13 App. Cas. 1 :—

“The rule of law is, that a person injured by more than one 
wrongdoer may maintain an action for the whole damage done to 
him against any of them.”

In the same case at p. 99, Lopes, L.J., says:—
“A passenger in an omnibus, whose injury is caused bv the 

joint negligence of that omnibus and another, may in my opinion 
maintain an action, either against the owner of the omnibus in 
which he was carried, or the other omnibus, or both.”

In Mathews v. London Street Tramways Co., 5 Times L.lt. 3, the 
plaintiff was a passenger in an omnibus which collided with a ear 
of the defendant company, whereby the plaintiff was injurisl; 
and, following The Bernina case, it was held that as a matter of 
law it should have been made clear to the jury that the question 
for them was, “Did the negligence of the tram-car, in whole or in 
part, cause the accident?" And the fact that the omnibus was 
also negligent mattered not, and was no answer to the plaintiffs 
claim.

In the present case the jury was not instructed that negligence 
on the part of Lowry would not relieve the defendants from 
liability, if they by any negligence on their part had also contrib
uted to the accident. The effect of the charge rather was that 
the jury must determine which party, Iowry or the defendants, 
was guilty of the negligence which causer! the accident, whereas 
they should have been instructed that, if the defendant- by their 
negligence contributed to the accident, Lowry’s negligence would 
not relieve them from liability, and that, in their relation to the 
plaintiff, each by negligently contributing to the accident is a 
wrongdoer.

When the combined negligence of different persons causes 
injury to an innocent person, there are no degrees of liability, but 
each is liable as a principal to the person so injured.

There were also present in this case circumstances which, I 
think, made it specially important that the jury should not have 
been left in any doubt that Lowry's negligence could not excuse 
any negligence by the defendants which caused or contributed to 
the accident.
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It appears that at the Toronto assises, held in the month of 
November, 1917, Lowry an<l Wont on, the driver of the defendant*’ 
motor-truck, were indicted for manslaughter in having caused 
Coop* death. The grand jury did not find a true hill against 
Wooton, but they did against Lowry, and on tlie 16th Xovemlter 
he was tried for manslaughter and fourni guilty. On the 22nd 
Xovemlier, at the same assises, this action was tried with a jury, 
sod three of the jurymen who were on the jury which tried lawny 
wen1 on the.jury in this action.

It may be fairly assumed, I think, that the entire |micl was 
swam that Lowry had been found guilty of manslaughter, and 
that no bill had lwn found against Wooton, and it is not improls- 
tlde that these two circumstance* created the impression on the 
minds of the jury that, as regards civil lialality, Lowrv alone would 
be liable. Inasmuch us the civil action arose out of the same occur
rence as did the criminal prosecution, it would, 1 think, have I sen 
expedient to postpone the civil trial until a future assise. That 
course, however, not having lioen adopted, it was the more advis
able tluit any juryman who tried I-owry should not serve on the 
jury in this ease. The lay-mind was in great danger of assuming 
that the conviction of Lowry and failure to find a true bill against 
Wooton meant that no eivil liability attached to the defendant 
nmi|iany. Thus, at the commencement of the trial, it i* probable 
that at least three of the jurymen were biased in the defendants' 
favour.

I'nder these circumstances, it was, 1 think, the more important 
that the jury should have been clearly instructed by the trial 
Judge that the criminal proceedings determines! nothing in regard 
to the defendants' civil liability ; and therefore that if, by any 
negligence on their part, they had contributed to the accident, 
they were liable, even if Lowry was negligent in a still greater 
degree.

For these reasons, I agree with my brother ('lute that there 
should le a new trial.
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Kelly, J.:—I agree that there nhould be a new trial, and that ***•1 
the appeal should be allowed accordingly.
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OWT~ Sufficient facts for an understanding of how and whi rr the
8. C. accident happened have been set out in the judgments n( hi- 
(jm, Lordship the Chief Justice and of mv brother (’lute.

The question whether there was any negligence of the 
SmrsoN driver of the defendants’ motor-truck which caused or contributed 

^°' to the occurrence in which Coop met his death, should, in my 
“kit opinion, have been put direct to the jury; or in any event they 

should have been plainly told that a finding (if they reached that 
stage) that Lowry, the driver of the motor-cycle, was guilty of 
negligence which causer! or contributed to the accident, would not 
necessarily exclude negligence of the driver of the motor-truck 
contributing to the accident.

The jury, in their answers to the first and second questions, 
committed themselves to the conclusion that Coop's death was 
caused by reason of a motor-vehicle on the highway, of which 
vehicle Lowry was the owner and driver. These questions were 
not directly and exclusively aimed at ascertaining whose the 
negligence (if any) was, and it is possible that, in the absence ol 
an express direction or of the direct question I have referred to, 
they may not have been aware that, if the evidence no warranted 
it, it was open to them to find negligence by both drivers ; or they 
may have believed that, having found that Coop’s death was 
caused by reason of a motor-vehicle on a highway and that lowly 
was the owner and driver of that vehicle, they were precluded 
from a finding of any negligence by the driver of the motor-truck 
to which liability would attach.

Having regard to this and to Coop’s position at the time—a 
mere passenger in a vehicle, over which, or over the driver of 
which, he had no control—the proper test of liability in such a 
case was not applied. That test is: was there negligence on the 
part of the driver of the vehicle which collided with that in which 
Coop was travelling which wholly or in part caused the accident! 
A question to that effect was proper to submit to the jury : Mnlhea 
v. London Street Tramways Co., 5 Times L.R. 3.

In answering that question, had it been put to them, it would 
have been a proper matter for the jury’s consideration whether, 
in the circumstances that arose, the proper course would haw 
been for the driver of the motor-truck, in the exercise of reasonable 
care, to have sounded his horn, even though he had by law the
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right of way over the motor-cycle. If there was any such duty 
resting upon him, and had he, as a precaution against accident, 
sounded his horn as a warning of his approach, it may have lieen 
that Coop, lieing so warned, could have done some act to protect 
himself against the impending danger. Lowry says he saw the 
motor-truck approaching, but there is no evidence that Coop 
saw it.

1 agree, too, that there was grave danger that the members of 
the jury, or some of them at least, may not have been altogether 
free from impressions created by the knowledge they must have 
had (their duty called for their presence in Court down to the 
time of the trial) of the result of the criminal prosecution arising 
out of the same occurrence, in which Lowry was held liable.

We are unable to say whether they were affected by tliat 
result, but the danger was such that it seems to me that, for that 
very reason, as well, the safe course is to lie found in directing a 
new trial.

Riddell, J.:—This was an action under the Fatal Accidents 
Act, R.S.O. 1914, eh. 161. The deceased, a man of 57 years of 
age, was, on the afternoon of the 9th July, about 4 o’clock, Vicing 
carried north on Victoria street, Toronto, in the side-car of a 
motor-cycle, driven by one Lowry—a lad 1 icing seated behind the 
driver. On Gould street, at this time, there was a motor-truck 
belonging to the defendants, moving westward, under the guidance 
of one Wooton. At the intersection of the two streets, the motor
cycle struck the truck, the side-car wheel of the cycle striking the 
left front wheel of the truck; the deceased was killed in the 
collision.

The plaintiff, his widow, brought this action, relying upon the 
said Act, ch. 151—appealing also at the trial to the provisions of 
the Motor Vehicles Act, R.S.O. 1914, ch. 207. The action was tried 
before Mr. Justice Hodgins and a jury, when, on answers by the 
jury to questions, my learned brother dismissed the action. The 
plaintiff now appeals and asks for a new trial.

Some of the grounds of appeal are wholly novel in my experi
ence, lieing based upon alleged facts not appearing in evidence 
and not verified in any way before us.

The facts are said to be that both Lowry and Wooton were
42—42 d.l.b.
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committed for trial for the accident (I presume for manslaughter); 
that a true bill was found against Lowry, and he was convicted 
and fined, but the bill against VVooton was ignored by the grand 
jury—counsel for the defence in the present case having U-en 
Crown counsel. It is said that these proceedings took place at 
the same assiees, which was also an oyer and terminer, and that 
some of the jurors who convicted Lowry were on the jury in the 
present case.

(1) The first ground of this motion for a new trial is the 
presence of these jurymen. If these jurors should not have been 
on this jury, they were liable to a challenge propter affectum, 
cither a principal challenge or to the favour. The grounds of 
such challenge are set out in Blackstone’s Comm., Bk. III., 
p. 363, and Courts in England and the United States have fol
lowed the language of the Commentator with great fidelity. 
One of the grounds for a principal challenge propter affectum is, 
that the juror had previously been a juror in the same cause 
(e.g., a grand juryman who took part in finding the bill). Had 
this been the fact here, the juryman would be liable to be examined 
on a voir dire. But, while these jurymen had found that the 
negligence of Lowry had caused the death of Coop, this did not 
prevent them from holding that Wooton contributed to—and 
therefore caused—the accident. The challenge then would lie a 
challenge to the favour, and the indifference of the jurors would 
be determined by triers.

Whether or not a challenge would have been successful we 
need not inquire—it is clear that in the ordinary case objection 
must lie taken before the juror is sworn. If, indeed, the fact be 
not known at the time the juror is sworn, the objection may 1* 
taken afterwards: State v. Tutter (1867), 31 Conn. 280— see p. 294. 
But, if the part y "knows of the objection More the juror is sworn, 
and does not object, having exercised and depended on his own 
judgment, he will be considered to have waived the objection, and 
will not Ijc granted a new trial on that ground: Brou n v. Sheppard 
(1856), 13 U.C.R. 178; Richardson v. Canada West Carmen’ 
Insurance Co. (1867), 17 U.C.C.P. 341; Power v. Ruttav (1836), 
5 U.C.R. (O.S.) 132; Shipman v. Bermingham (1837), 5 I C R 
(O.S.) 442.

If the objection to the juror appear after he is sworn, the
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party may ask to have the jury discharged, or he may refuse 
go on further with the trial; he may then have relief in a proper 
case. Objection must be taken l>efore verdict : Doe d. A shburn- 
ham v. Michael (1851), 16 Q.B. 620. But, if he elects to go on 
and takes his chance before the jury, he cannot have a new trial 
in case the verdict goes against him: Ham v. Lasher (1862), 
24 U.C.R. 533 (n.); Widder v. Buffalo and Lake Huron R.W. Co. 
(1865), 24 U.C.R. 520. And knowledge of counsel is in such a 
case knowledge of the client : State v. Tviler, 31 Conn. 280. Several 
American cases to the same effect are given in Dihrorth v. Com
monwealth (1855), 12 Gratt. (Virginia) 689, at pp. 692 tsqq. ( ira ham 
& Waterman on New Trials, vol. 2, p. 178 sqq., have an elaborate 
dissertation on the subject, which may be consulted.

The fact that counsel’s not insisting on an objection is due to 
deference to the trial Judge is of no significance: Wood v. McPher
son (1888), 17 O.R. 163. In my experience, this excuse for not 
insisting on the rights of the client has in practically every case 
been wholly fictitious. It is the duty of counsel to insist courte
ously but firmly on the rights of his client, and he has no right to 
disregard that duty—I have found in my experience that such 
duty is well performed, as it should be. After the jury in the 
present case had been sworn, the following took place:—

“Mr. Skeans: My Lord, this case has practically been before 
the jury at the present assize, and a number of them, I understand, 
were sitting on the other case. I don’t know whether that is an 
objection or not.

“His Lordship: I suppose you have the right to object to 
them. If you want to object to any of them, do so.

“Mr. White: Not now.
“Mr. Skeans: I do not want to object on that ground. Per

haps I should mention it.
“His Lordship: I am perfectly satisfied with the jury if you 

are.
“Mr. Skeans: I just mention it, that some of them, if not all, 

have had it before them and passed upon it in a criminal case, 
in which my learned friend was Crown prosecutor.

"His Lordship: Are you objecting?
“Mr. Skeans: I am not objecting. I leave that to your Lord- 

ship.
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“His Lordship: It is something which I have not anyt iigto 
do with. The jury is selected by ballot.

“Mr. Skeans: I do not care to make an objection on that 
ground; I merely mention it to your Lordship.”

It will lx* seen that counsel was asked more than once if In- was 
objecting—in effect, was invited to object—and that he expressly 
said he was not objecting. The jury being sworn, tin parties 
were entitled to have the case tried by that jury, unk > there 
should be an objection raised. It was no part of the duty of the 
trial Judge to interfere with the jury except on legal grounds: 
had he interfered without the consent of both parties, tin i. would 
have been good reason for complaint. It is not to be forgotten 
that the Court does not sit to do retributive justice, but justice 
according to law: and that the Court is not called upon to enforce 
any rights either party may raise, unless he asks for its enforce, 
ment. Every litigant should be allowed to claim what lie wants 
and conduct his case as he wishes (so long as this is in accordance 
with law); and, in my opinion, a trial Judge has no more right, 
without consent, to raise an objection to a juryman which neither 
party wishes to take the responsibility of, than he M ould have to 
call without consent a witness whom neither party would take the 
responsibility of calling—as to which see In re Enoch awl /nrdû; 
Hock & Co.’s Arbitration, [1910] 1 K.B. 327 (C.A.), especially at 
p. 333.

I am of opinion that my learned brother acted most properly 
and legally: and that the plaintiff lias lost any right she might 
have had to complain.

It looks veryr much as if the whole episode was a bit of by-play 
intended to induce the jurors to be so fair that they would (in 
common parlance) “lean backwards.”

(2) At the close of the plaintiff’s case, Mr. Skeaiv aid he 
wished to have the coroner’s inquest verdict put in. Mr. White 
stated that he had no objection. After some skirmishing, Mr- 
Skeans put his request thus: “I wish it produced if it is admis
sible;” and my learned brother said, “I am afraid I shall have to 
rule it is not.” Taking this as an express ruling, I have no doubt 
that it is right. Previous verdicts even between the same parties 
are not evidence: O'Connor v. Malone (1839), 6 Cl. & F. 572 (see 
the many cases cited in the note on p. 572 of Perkins’ American
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I the Crown for negligence.” It is plain, apart from the technical Simpson
1 objection to produce an indictment, that the learned Judge was Ca
1 right in refusing to compel the production of the indictments. Hidden, j.

Moreover, it is hard to see what good the plaintiff could have
1 derived from them—they would shew that Lowry had been con- 
I victed by a jury for killing the plaintiff’s husband, and that the
1 grand jury had thought there was not evidence sufficient to put
I Wooton on his trial—how that would tend to establish the negli- 
1 gence of Wooton I fail to understand.

It is to lx* borne in mind that all the references to the criminal
I proceedings were by the plaintiff’s counsel ; the defendants made
I them no part of their case—there could be no “set-off of irregu- 
I larities” to entitle the plaintiff to complain of the exclusion of
1 evidence of these proceedings.

(3) Then some complaint is made of the form of question 1—
I I am not at all sure that I understand the objection, but it seems
I to lx; as follows. Questions 1 and 2 (with the answers) are as
1 follows:—

“1. Was the death of Joseph Coop caused by reason of a
1 irotor-vehicle on a highway? ” A. Yes.

ost properly 1 
it she might 1

“2. If so, who was the owner and who was the driver of the
1 motor-vehicle? A. Lowry.”

It is said that these questions limit the jury to find that only
it of hy-plav 1 
•y would (in 1

1 one motor-vehicle on a highway caused the death of Joseph
1 Coop—the reading of the questions themselves answers this
I objection: it was quite open to the jury to find that both vehicles

an- said he 1 
Mr. White 1 

lishing. Mr. 1 
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1 caused the death.
(4) It is contended that the learned Judge did not charge

I correctly or sufficiently on the question of onus, as laid down by
I the Motor Vehicles Act, sec. 23. No objection was taken to the
1 charge, nor, as I think, could there be. The charge reads:—

“The third question is: ‘If the defendants, the Simpson
I company, were the owners of a motor-vehicle upon a highway
1 at the time of the death of Joseph Coop, which you find
I caused his death, has the evidence given in this case satisfied
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you that his death was not caused by the neglig< :nv or 
improper conduct of the driver of their motor-vehicle?' Tin- 
statute says that, when loss or damage is sustained by anv 
person by reason of a motor-vehicle on a highway, the owner 
of that vehicle must satisfy the onus of shewing that the In- 
or dan-age did not arise through the negligence or in--proper 
conduct of himself or of the driver. You are entitled to t l.e 
the whole of the evidence into consideration there; it i- not 
the mere question whether the evidence they alone gave 
would be sufficient to satisfy you. You may say upon tin- 
whole case if they have satisfied you to that effect.”

The form of the question is proper: 1 have employed it n \-tif 
when sitting at nisi prius, and 1 think it fairest to the plaintiff. 
The chargé as to onus is accurate and clear—so much so as to 
satisfy counsel at the trial, whose duty it was, if he thought it 
defective in any way, to bring the matter to the attention <.f the 
trial Judge.

(5) Something is attempted to be made of the supposed error 
of the trial Judge in considering Coop identified with Lowrv- 
the plain answer to this objection is. that my brother was endeav
ouring to meet every possible view of the law by having the jury 
determine every fact which, in any view of the law, n ight be 
relevant—all the jury had to pass upon was the fact, which lia<! 
no relation to the question of law. This is what was said:

“The next question is: ‘Was the driver of the motor-cycle, 
in the car of which Joseph Coop was riding, guilty of any 
negligence causing or contributing to the accident?’ 1 ask 
that because it is yet uncertain, if he was guilty of negligence, 
how far that would affect the plaintiff in this accident. Then 
I ask, ‘If so, what was that negligence?’”

My learned brother did not tell the jury what the law was; 
and, if he did, the jury were not questioned about Coop, but 
about Lowry—no suggestion of identification could possibly affect 
the finding as to the negligence of Lowry.

(6) The case seems to have been fairly tried, and then- is no 
reason for interfering with the findings of the jury.

The questions and answers succeeding Nos. 1 and 2 areas 
follows:—

“3. If the defendants, the Simpson company, were the owners
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of a mot or-vehicle U|>on a highway at the time of the death of 
Joseph Coop, which you find caused his death, has the evidence 
given in this case satisfied you that his death was not caused by 
the negligence or improper conduct of the driver of their motor- 
vehicle? A. Yes.

“4. If not so satisfied, was the accident caused by the negli
gence of the driver of the defendants' motor-vehicle causing or 
contributing to the accident? If guilty of negligence, state fully 
in wluit that negligence consisted? A. No.

“5. Was the driver of the motor-cycle, in the car of which 
Joseph Coop was riding, guilty of any negligence causing or con
tributing to the accident ? A. Yes.

'Ni. If so, what was that negligence? A. Not stopping or 
turning out of the way.

“7. If the driver of the motor-cycle was guilty of negligence 
causing or contributing to the accident, could the driver of the 
mot or-vehicle owned by the defendants, the Simpson company, 
after he saw or ought to have seen and apprehended the danger, 
haw done anything which would have prevented the accident? 
A. No.

“8. If so, what could he have done which he neglected to do? 
(Not answered).

“9. What damages, if any, has the plaintiff suffered, which 
the defendants, the Simpson company, should pay, by reason of 
the negligence of their driver, if you find that he was guilty of 
any negligence causing the accident? (Not answered).”

These may not all have l>een necessary; but the plaintiff 
could not be prejudiced by any of them; and, on the answers, the 
defendants were entitled to judgment.

1 would dismiss the ap|>eal with costs.
New trial ordered; Riddell, J., dissenting.

THE KING ex rel DUMAS v. LECLAIR.
Manitoba Court of Ap/tcal, Perdue, C.J.M., Cameron ami Fullerton, JJ.A.

July §t i m x.

Omc’KRs (S II—10)—Municipal Elections Act (Man.)—Disqualifica
tion—Ll HUMILITY KUR ELECTION—PETITION QüO WARRANTO.

Section 192 (6) of the Manitoba Municipal Elections AH refers not only 
toper«inN who are “disqualified" under ss. 53-57 hut also to persons who 
lack the quulifieations mvesciry under s. 52 to make them eligible for 
election.

Where proceedings are taken after an election to unseat a municipal 
officer on the ground of want of qualification, such proceedings should 
be by way of petition and not of quo warranto.
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Appeal from the judgment of Galt, J. dismissing an act mu by 
way of quo warranto against a rural municipal councillor. Alii im.l.

J. B. Ilugg, K.C., and //. N. Baker, for appellant (Dim - ; 
A. E. IJoskin, K.C., for •respondent.

The judgment of the court was delivered by
Perdue, C.J.—The respondent Michael Oliver LeClair was 

elected as a councillor for ward 6 of the Rural Municipality of 
Fort Garry for the years 1918-1919. The election was held on 
December 4, 1917. He afterwards took the* required declarations 
and has acted as a councillor for the above ward. No petition 
against the election of LeClair was presented under the Muni
cipal Act, R.S.M. 1913, c. 133, ss. 192-205, and the time for pre
senting a petition had elapsed before the present proceedings were 
initiated. The relator, Dumas, admits that he was not an elector 
of ward ti and that he had not voted and had not a right to vote 
at the election of LeClair, but states that he is “subject to the 
government of said council.”

On March 25, 1918, an order was made by Macdonald, J, 
giving leave to the relator to issue an information in the nature 
of a quo warranto against LeClair requiring him to shew by what 
authority he exercised the office of councilman of the aforesaid 
ward 6. An information was then issued in pursuance of the 
above order. The only particulars of the grounds upon which the 
election is questioned appear in the affidavit of the relator. They 
are that the respondent was not eligible for election as a councillor 
because (1) he was not able to read the English language and write 
it from dictation (Mun. Act, s. 52, as amended by 6 Geo. V. c. 72. 
s. 1); (2) that he was not at the time of the election the owner of 
freehold real estate within the municipality to the value of *•„>(*) 
(Mun. Act, s. 52, as amended by 7 Geo. V. c. 57, s. G). The 
respondent filed his defence to the information. In the -ccond 
and third paragraphs of the defence, the respondent denied the 
jurisdiction by way of information and objected that such pro
ceedings do not lie by reason of the provisions of the Municipal 
Act. On April 1G, 1918, the referee in Chambers on the appli
cation of the relator made an order, under r. 466 of the King's 
Bench Act, directing that the questions of law raised under the 
second and third paragraphs of the defence should lie heard and 
decided before a judge in court. The at)ove question- wore 
not accordingly argued tieforc Galt, J., who decided that then* was
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juridiction to maintain or prosecute the information against LeClair.
On the argument the point was raised that any objection to the 

jurisdiction should have been taken by moving against, or appeal
ing from, the order of Macdonald, J. It was, however, agreed 
that the motion before the court should l>e treated as if it were an 
appeal from the order giving leave to issue the information, and 
that all subsequent proceedings should be considered as before 
this court to lie reviewed and dealt with as to the court might 
seem proper, the object being to determine the question whether 
proceedings by way of quo warranto lay in this case.

S. 102 of the Municipal Act is as follows:—
192. A municipal election may be questioned by an election petition on 

the ground—
(a) that the election was wholly voided by corrupt practices or offences 

against s. 250 or s. 252 committed at the election; or
(b) that the person whose election is questioned was at the time of the 

election disqualified; or
(c) that he was not duly elected by a majority of lawful votes.
By s. 193 of the same Act—
A municipal election shall not be questioned on any of the above grounds, 

except by an election petition.
Such petition must In* presented within twenty-one «lays after 

the day on which the election was held: s. 197.
The grounds upon which the relator claims that the election 

is void is want of the qualifications mentioned in s. 52 which arc 
required to make persons eligible for election to the office. Under 
that section it is necessary that the* candidate should be qualified 
as provided and should be also “not subject to any disqualification 
under this Act.” S. 53 and following sections, under the heading 
“Disqualifications,” mention certain persons and classes of persons 
who are disqualified from holding the office of councillor, and 
mention also certain matters which work a disqualification. The 
question arises whether sub-s. (6) of s. 192 refers not only to 
persons who arc “disqualified” under ss. 53-57, hut also to persons 
who lack the qualifications necessary under s. 52 to make them 
eligible for election. I think that the sub-section was intended 
to refer to both these classes of persons, namely, those who are 
disqualified by some circumstances, and those who fail to meet the 
requirements for qualification. S. 226, which is one of the sections 
dealing with the presentation and trial of the petition and with the 
judgment thereon, declares that “any person unseated on the 
ground of want of property qualification” shall not be a candidate
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at the election held to fill the vacancy, clearly shewing that want 
of property qualification is a ground for a petition. It, would 
follow that the lack of other qualifications preserilx-d In- the 
Act would also have the same effect.

It was argued for the relator that where a continuing dis
qualification exists proceedings by way of quo warranto may be 
invoked after the time for filing a petition has elapsed. In ap
port of this proposition the case of De Souza v. Cobfh n, I MM) 

1 Q.B. 687, was cited. S. 87 of the Knglish Act (45 & 4fi Viet, 
c. 50) contains provisions similar to those contained in our s. 1!*2. 
In the ease cited the defendant, a woman, was elected a mendier 
of a county council and 12 months elapsed without any >te]» 
being taken to question her election. Rv s. 73 of the Knglish Act, 
every municipal election not called in question by petition or quo 
warranto within 12 months after the election shall be deemed 
a good and valid election. After the expiration of the 12 months, 
the defendant acted on several occasions as a mendier of tin- 
council. The suit was brought to recover the penalties under s. 
41 of the Act, which imposes a penalty on a jierson who act* 
in office while disqualified. It was held that the defendant, being 
a woman, was disqualified from holding the office and was liable 
to the penalties for acting when disqualified, notwithstanding the 
provisions contained in s. 73.

I do not sec how De Souza v. Cobiten, supra, applies to the 
present case. This is not an action for a penalty. The intention 
of the proceedings is to void an election of a councillor on the 
ground of nullification. The*Act provides the remedy to be 
applied in uch a case. The election may be questioned on that 
ground by a jxtition under a. 192 and subsequent sections of the 
Act, but by no other means (s. 193).

It was clearly the intention of the Municipal Act that when an 
election was questioned on any of the grounds n entioned in s. 102, 
the procedure should be by petition alone. Where, after election, 
a n ember of a municipal council forfeits his seat or becomes dis
qualified to hold his seat, proceedings to unseat him may betaken 
under bs. 192-219, which are made applicable for the purpose: 
see s. 179. There is the further circumstance that security for 
costs has to be furnished by the petitioner where a pci it ion is 
filed (s. 198) while no security is required in quo warranto pro
ceedings.
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Cases may arise which are not covered by s. 192, ami in such 
cases leave may be granted to proceed by way of quo warranto: 
Tod v. Mayer, 1 D.L.ll. 505, 22 Man. L.R. 130. But if there is 
a remedy by petition, then there is no remedy by quo warranto: 
The Queen v. Morton, 11892] 1 Q.B. 39; The King v. Beer, 11903]
2 K.B. 093.

For the reasons given 1 think that leave should not have 
been granted to issue the information and that the order of March 
25, 1918, granting the leave, and all proceedings taken under it, 
should be set aside.

The relator, Dumas, should pay to the respondent, LeClnir, the 
costs of this appeal. Judgment accordingly.

SMITH v. CITY OF REGINA.
Saskatchewan Court of A pjwal, llauUain, C.J.S., Xitel a mis and Elwood, JJ.A.

July IS, 1918.
Negligence (§ II F—120)—Injury by collision with street car— 

Plaintiff and defendant both responsible — Ultimate
NEGLIGENCE.

A plaint iff cannot recover damages for injuries received where the 
responsibility for the accident lias been placed upon both the plaintiff 
ami the defendant, and the defendant could not by the exercise of reason
able care after it became aware of the danger to the plaintiff have avoided 
the accident.

[See annotations 40 D.L.ll. 103; 1 D.L.ll. 783.]

Appeal from Lament, J., 31 D.L.ll. 238. di mining an action 
for damages for injuries smtnimsl in a collision. Affirmed.

I\ M. Anderson, for appellant ; (i. F. Blair, K.f \, for respondent. 
The judgment of the court was delivered by 
Nkwlands, J.A.:—The facts in this case are stated by the 

trial judge as follows:—
The plaintiff was proceeding in his automobile from west to cast along 

12th Ave., Regina. When he reached Albert St., where it is crossed by 
12th Ave., he brought his automobile to a stop to allow a street car belonging 
to the defendants to pass. This car was proceeding along Albert St. from 
north to south. Albert St. is 90 ft. wide and lias a double track for the defend
ants’ street railway. This the plaintiff knew, and knew that cars were oper
ated on both tracks. After the defendants’ south bound car had passed, the 
plaintiff started his automobile across the track without looking to see if a car 
was approaching on the other track. On that track a north bound car was 
approaching, and as the front of the automobile reached the track it was 
struck by the north bound car. The automobile was considerably damaged 
and the plaintiff received a cut on his forehead.

The motonnan said that he saw the plaintiff when he was about 25 ft. 
from 12th Ave.. and that he cheeked the speed of the car, but that ho thought 
the plaintiff would not attempt to cross in front of his car. He testified that 
it was customary for jiedcstrians and automobiles to come quite close to the

MAN.

C. A.

Perdue, C.J.

SASK. 

(\ A.

Statement.

New lands, J.A.



648 Dominion Law Reports. [42 D.L.R.

SASK.
cTÂ.
Smith

v.
City of 
Regina.

New lande, J.A.

track and there wait until the car would pass, and that this is what he expected 
the plaintiff to do. He further said that it was not until he was within about 
ten feet of the plaintiff that he began to be afraid of an accident, then he 
immediately applied the emergency brake but notwithstanding a collision 
occurred.

Questions wore submitted to the jury, and their answer- re 
that defendants were guilty of negligence:—

In the motorman running his car at a higher rate of sfieed than was really 
safe while passing a south bound car so near the intersection of 12th Avenue 
and Albert Street.
That the plaintiff was also guilty of negligence which caused or 
helped to cause the collision, “In not taking proper proc: ution 
in crossing the street and looking for any north bound t rallie.” 
That the motorman could not by the exercise of reasonable carp 
after he became aware of the danger to the plaintiff have im.-idc! 
the accident.

To use the language of lord Sumner in B.C. Electric II. Co. v. 
Loach, 23 D.L.R. 4, at 5, [1916] 1 A.C. 719, at 722:—

If the matter stopped there, his administrators’ action must have fulled, 
for he would certainly have been guilty of contributory negligence . He 
would have owed his death to his own fault, and whether his negligence was 
the sole cause or the cause jointly with the railway company’s negligence 
would not have mattered.

Rut other questions were answered by the jury which make 
the case one of some difficulty to decide. They were:—

Q. At the time of the collision was the street car going at a reasonable 
rate of speed? A. No. Q. If not, could the street car have been slopped 
between the time the motorman first realized the plaintiff’s danger and the 
time of the collision had the car been going at a reasonable rate of speed? 
A. Yes.

The trial judge held that these last answers did not bring this 
case within the decision of the Loach case and gave judgme nt for 
defendants.

The law applicable to this case is well settled. To quote again 
from the decision of Lord Sumner in the Loach case, 23 D.L.R. 4,
at 7j—

The consequences of the deceased’s contributory negligence continued, 
it is true, but, after he had looked, there was no more negligence, for there 
was nothing to be done, and, as it is put in the classic judgment, in Tuff v. 
Warman, 5 C.B. N.S. 573, at 585, his contributory negligence will not dis
entitle him to recover "if the defendant might by the exercise of care on his 
part have avoided the consequences of the neglect or carelessness of the 
plaintiff.”

This case differs from the Loach case in that the negligence of 
the plaintiff continued up to the moment of the accident, in that
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he continued to drive his car until he met the street car and the 
accident happened. And on that ground, as well as others, this 
case differs from the B.C. Electric It. Co. v. Loach, supra, and the 
Columbia Bithulitic Ltd. v. B.C. Electric It. Co., 37 D.L.R. 01, 
55 Can. S.C.R. 1.

Other marked differences are, that the street car was only 
25 ft. from the point of collision when the motorman first saw the 
plaintiff crossing the street ; that plaintiff was not on the street 
railway track but only advancing towards it, and that the motor- 
man thought that plaintiff" would stop before he reached the track 
ami allow the street car to pass.

It is contended on Ix'half of the plaintiff that the answers to 
the last two questions bring the case within the decisions of the 
B.C. Electric It. Co. v. Loach and the Columbia Bithulitic Lid. v. 
B.C. Electric It. Co. 1 am, however, of the opinion that the 
previous answer of the jury, that the motorman, after he In carne 
aware of the danger to the plaintiff, could not, by the exercise 
of reasonable care, have avoided the accident, nullifies the later 
answers.

Though the “motorman was running his car at a higher rate 
of speed than was really safe while passing a south bound car so 
near the intersection of 12th Avenue and Allant St.,” it was 
immediately after the passing of this south bound car that the 
accident took place, and therefore their further answer—after 
saying that the motorman could not, after becoming aware of the 
plaintiff’s danger, by the exercise of reasonable care, have avoided 
the accident—that the street car could have been stopped between 
the time the motorman first realised the plaintiff's danger and the 
time of the collision had the car been going at a reasonable rate 
of speed, is to say, in another way, that if there had been no negli
gence on the part of the defendant there would have been no 
accident. I have no doubt that if they had been asked the further 
question, “Could the plaintiff have stopped his car if he had seen 
the street car appicaching?”—and if he had Ixnn looking he 
would have seen it—they would have answered “Yes” to that 
question also. From the evidence there is no doubt the plaintiff 
could have stopped his car if he had seen the street car, because 
he had stopped and only started to cross the street after the 
south bound street car passed.
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If neither party had lieen negligent there would have been no 
aeeident. The question for the jury to decide was, who was 
responsible for the accident. We have the answers they gave to 
the questions asked them, and we have to decide from those- 
answers upon whom the jury has placed the blame.

To again quote from the Loach case, at p. 11 :—
In the present case their Lordships are clearly of the opinion that. under 

proper direction, it was for the jury to find the facts and to determine the 
responsibility,
and, in this ease, 1 am of the opinion that upon the answers which 
they returned, reasonably construed, the responsibility for the 
accident has been placed upon both the plaintiff and the defend
ants, and as the defendants could not by the exercise of reasonable 
care, after they became aware of the danger to the plaintiff, have 
avoided the accident, the appeal should be dismissed with costs.

Appeal dismissed.

REX ▼. FOX.

Alberta Supreme Court, Appellate Division. Stuart, Beck, Siu.mons and 
Hyndman, JJ. September 26, 1918.

Statutes (§ 11—96)—Liquor Act, Alta.—Repeal, s. 40—Effect.
The repeal of s. 40 of the Liquor Act (Alta.) ns it stood in 1917 and the 

substitution of the new s. 40 of 1918 has the effect of confining within 
the new section a conviction against s. 23 before the defendant can be 
charged with having committed a second offence.

Appeal from the refusal of the Chief Justice to quash a con
viction for selling liquor contrary to the Liquor Act. Reversed.

It. E. McLaughlin, for the Crown; Gordon Winkler, for the 
accused.

Stuart, J.:—The facts of this ease arc fully set forth in the 
judgment of Beck, J., which I have had the advantage of rending. 
Essentially the point seems to me to lie whether, when the defend
ant was convicted on June 8, 1917, he can really be said to have 
then been made subject to a first conviction under the present 
b. 40 of the Act, because unless he was, then the conviction now 
under review clearly cannot be said to be a second one under the 
section. This would appear to me to be a somewhat clearer aspect 
from which to view the matter although of course in substance it 
is the same thing as enquiring whether the present conviction is a 
second one.

Now one thing is certainly plain, viz., that if there had l>ecn a
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still antecedent conviction prior to the first one of June 8, 1917, 
the latter could not possibly at that time have been considered a 
second conviction “under this section” so as to involve imprison
ment as a penalty. There not having been such antecedent con
viction can that conviction then be considered a first one “under 
this section?”

After all it simply contes to this: Do the words “under this 
section” mean “under this section as it now stands” or “under 
this section of the Act which bears the number 40 in whatever form 
it may have heretofore appeared.”

In Dickenson v. Fletcher, L.R. 9 C.P. 1, Brett, J.,atp. 7,said:—
Those who contend that the penalty may be inflicted must shew that, the 

words of the Act distinctly enact that it shall be incurred under the present 
circumstances. They must fail if the words are merely equally capable of a 
construction that would, and one that would not, inflict the penalty.

1 think this is true of the present case with regard to the penalty 
of imprisonment. Even assuming that a section which imposes 
imprisonment for a second offence could merely as reasonably be 
called an identical section with one which being otherwise the 
same imposes only a pecuniary penalty therefor as it could be 
reasonably called a different section, it seems to me that this 
uncertainty should favour the accused.

I think there is nothing in this view inconsistent with what 
was said by the Chief Justice in Rex v. Clarke, 41 D.L.R. 713, in 
which I concurred. After a careful perusal of the provisions of the 
Interpretation Act referred to by Simmons, J., I am unable to 
conclude that they have any application to the circumstances of 
this case.

I cannot bring myself to consider any argument ab incon
venienti. The conviction is not entirely quashed. The man will 
be punished and it is a malum prohibitum only, not a malum in sc.

When the legislature says that it repeals a penal section and 
substitutes therefor another one with a very material alteration in 
an in.|K»rtant particular I see no reason why the; court should be 
astute to find reasons for saying that a conviction under the re
pealed section was a conviction also under the substituted one 
when the substitution took place after that conviction. The fact 
that the legislature did not say what it meant is no very good 
reason for not holding that it meant what it said. Either the two 
sections arc the same section or they are different ones. If they
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arc the same, why the necessity for the formality and trouble of 
substitution? If they are different, then obviously the appellant 
succeeds. I think they a ré different sections and are not the >ame 
thing at all.

I would allow the appeal and impose a fine of $200 «ml, in 
default, imprisonment for 3 months with hard labour.

Rfak, J.:—This is an appeal from the Chief Justice - order 
refusing to quash a conviction on certiorari. The appellant was 
convicted under the Liquor Act of unlawfully keeping intoxicating 
liquor for sale. The section prohibiting this is s. 23 which is 
merely a prohibitive enactment.

S. 40, as it stood in the original Act (c. 4, of. 1916), provided 
that:—

For every offence against this Act or any of the provisions thereof, for 
which a penalty has not been socially provided by this Act, the person com- 
mitting the offence shall In* liable on summary conviction to a penalty for the 
first offence (a fine) and for the second offence ( a tine); and for any sub
sequent offence to imprisonment for not less than three months nor more than 
6 months, without the option of a fine.

S. 40 was repealed by c. 22 of 1917 and the following a ction 
substituted :—

For every offence referred to in s. 23 of this Act or any of the provisions 
hereof, the person committing the offence shall be liable on siunmary con
viction to a penalty:

For the first offence (a fine larger than the original Act imposed).
For a second offence (a fine larger than the original Act imposed i
For each subsequent offence to imprisonment for not less than .1 months 

nor more than 6 months, without the option of a fine; and the imprisonment, 
in each cast;, shall be with hard labour.

By the same amending Act, s. 40 (a) was added, providing for 
penalties for breaches of any other provisions of the Act than those 
contained in s. 23.

Again by c. 4 of 1918, s. 55 (12), s. 40 was repealed and the 
following was sul>stituted :—

Any person offending against the provisions of s. 23 of this Ad shall be 
liable upon a summary conviction to the following penalties, that is to say:

1. Upon a first conviction to (a) a fine of not less than $100 nor more than 
$200 and costs, and in default of payment thereof to imprisonment with hard 
labour for a period of not more than 3 months (this is the same as in the 
1917 Act), or alternatively—

2. Upon conviction for any offence committed subsequently to a first con
viction under this section, to imprisonment with hard labour for a period of 
not less than 3 months nor more than 6 months and without the option of a 
fine.
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By the same Act s. 40 (a) was repealed and a new section sub
stituted. It is not necessary to quote it in full but to call atten
tion, for the purpose of contrast with the latest s. 40, to its wonting, 
in so far as it relates to a second and to subsequent offences. 
These portions read as follows:—

2. Upon conviction for any offence committed subsequently to a first 
conviction (in this section called a second offence) to a fine. . . .

3. Upon conviction for any offence committed subsequently to a con
viction for a second offence to imprisonment with hard labour for a ja riod 
. . . without the option of a fine.

The appellant had a little over a year before been convicted of 
an offence against s. 23. This was Indore the amendment of s. 40 
in 1918. Being convicted of a second offence against the same 
section and the first conviction having Imhui proved, the magistrate 
ordered his imprisonment without the option of a fine, and the 
question is whether he had jurisdiction to do so.

Heading ss. 23 and 40, the proper view, in my opinion, is that 
the conviction is made under s. 1,0 for an offence against s. 23. The 
expression, therefore, “under this section” in the clause numliered 
2 of s. 40 substituted in 1018 is, in my opinion, perfectly correct.

The question vigorously argued before us and which has called 
for very serious and continued consideration upon our part is, 
what is the sense of these words, “under this section?”

No such expression is used in s. 40 as it stood in the Act of 
1917 nor in s. 40 (a) as it appears in the Acts of 1917 and 1918, 
though the wording of these other sections provided an equally 
appropriate place for its insertion ami s. 40 (a) follows immediately 
s. 40 in the Act of 1918. Either the words “under this section” 
appearing in clause 2 of s. 40 of 1918 arc absolutely without 
meaning, carelessly, unintelligently inserted, apparently by the 
same hand or they were deliberately inserted for a distinctly 
conceived purpose and consequently for the purpose of conveying 
a definite meaning which it was believed would not be conveyed 
by the wording of the clause in their absence.

According to the recognised canons of construction of statutes 
it is to be presumed that every w ord in any enactment is intended 
“to have some effect or be of some use.”

Ditcher v. Denison (1857), 11 Moore P.C. 324-337, 14 E.R. 
718.

ALTA.

S. C.

Rex
v.

Fox.

Beck. J.

43—42 n.L.R.
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ALTA. Now to give this expression any effect or, in other wools, to
8. C. give the section any meaning differing from the n caning ii \ uuld
Rex

Fox.
Beck. J.

have if these words had not l>een inserted results so far as 1 can see 
in one conclusion only, namely, that these words were intern led to 
refer to the identical s. 40 in which they api>eared, namely, s. 40 
of 1018 and not to s. 40 of the original Act or of the Act of 1017. 
The present section is literally a new section. Each of the funner 
sections of the same numlier were expressly repealed. 1 am far
from being of opinion that in such case the substituted section 
cannot lie treated merely as an amendment. 1 should think tluit 
in the majority of cases where the difference 1 >etween the fumer 
enactment and the substituted enactment is not substantial and 
certainly where it is less onerous the substituted provision ought 
to be treated merely as an amendment regardless of the form 1 ring 
that of repeal and substitution; but, in the present case. 1 am 
convinced that the words “ under this section” were intended fur
the definite purpose of preventing this result.

No serious consequence follows from adopting the view 1 have 
expressed for it has not the effect of relieving the party cmnicted 
from any penalty at all. It releases him from the new and drastic 
penalty of imprisonment without the option of a fine but leaves 
his conviction for the last offence standing, subjecting him to 
liability to have a fine imposed upon him by this court in .sub
stitution for the imprisonment ordered by the magistrate: while 
in view of another amendment made in 1918, namely, the ub- 
stitution of a new s. 62, the court cannot discharge him if it is 
“satisfied by a perusal of the depositions that there is evidence on 
which the justice might reasonably conclude that an offence 
against a provision of this Act has been committed,” altering the 
rule of the Criminal ('ode, s. 1124.

In my opinion, therefore, the conviction should bean ended by 
striking out the reference to the earlier conviction and by sub
stituting for the penalty imposed a fine of 8200, with an order that, 
in default of payment, the defendant be imprisoned at hard labour

Simmons, J.

for a period of 3 months.
Simmons, J., (dissenting):—This is an appeal from the refusal 

of the Chief Justice to quash a conviction made against the de
fendant by a police magistrate for a second offence of selling 
liquor contrary to s. 23 of the Liquor Act. The objection to the



42 D.L.R.] Dominion Law Reports. 055

conviction rests upon the claim that the repeal of s. 40 of the Act 
and substitution of a new section has the effect of confining within 
the limits of the new section a conviction against s. 23 before the 
defendant can be charged with having committed a second offence. 
In other words, the defendant had been convicted under s. 40 for 
an offence against s. 23 of the Liquor Act as the same stood in 
1917.

In 1918, s. 40 was repealed and a new section substituted so as 
to align ent the punishment for a second offence against s. 23. 
The amended section is as follows:—

Any |iors<in offending against the provisions < f s. 23 of this Act shall Ih* 
liable upon a summary conviction to the following |>onallios, that is to say:

1. V|xui a first conviction to: l«)a tine of not less than $100 nor more than 
$200 and costs, and, in default of payment thereof, to imprisonment with hard 
labour for a period of not more than 3 months, or alternatively to—

2. Vpon conviction for any offence committed subsequently to a first 
conviction under this section, to imprisonment with hard labour for a period 
of not less than 3 months nor more than (i months, without the option of a 
fine.

Prior to the amendment of s. 40 in 1918, a second offence was 
punishable by a fine of $250 to $500, and a third offence was 
punishable by imprisonment without option of a fine.

S. 23 contains the prohibition and s. 40 provides the penalty 
for infraction of the same.

The point was raised in Hex v. Clarke, 41 D.L.R. 713, but was 
not determined. Harvey, C.J., said in that case, at 715:—

Whether an alteration of the punishment, which would lie materially 
different, would he a ground for saying that there could not lie a conviction of 
a second offence need not lie considered. . . .

Stuart, J., concurred with the Chief Justice, and judgments 
of Beck, J., and Hyndman, J., rested upon insufficiency of evidence 
and did not raise this question.

It is quite clear that there is a material change in the punish
ment or penalty under the amendment. The effect of the repeal 
and substitution of a new section is discussed in (’raies’ Hard- 
castle's Statute Law, c. 5, and one maxim set out on p.315 is that 
“the repeal does not affect the previous operation of any enact
ment so repealed,” .... “nor affect any right, privilege, 
obligation or liability acquired, accrued or incurred under any 
enactment so repealed, nor affect any penalty, forfeiture or punish
ment incurred in respect of any offence committed against any 
enactment so repealed.”

ALTA.

8. C.

Rex

Simmon#, J.
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ALTA. Ss. 42 to 52 of the Interpretation Ordinance, c. 3, Ali ens,
S. C. 190G, specifically cover the question raised, and it is quite oh mous

Rex
V.

Fox.

that the new section must contain a provision specifically ul'regal
ing the effect of these sections lief ore effect can tie given in the 
claim set up here. It is contended that the words "under this

Simmons, 1.
section” immediately after the word conviction, have this effect.
I do not agree with this view. There are prohibitions in the 
ordinance other than those contained in s. 23 and penalties for an 
infraction thereof, and the words read in their natural and ordinary 
sense seem to convey nothing more than that the punishment or 
penalty must he confined to this s. 40 for offences against s. 23 
and not extended to offences against prohibitions carrying n ]>enalty 
for infractions thereof other than those prohibited in said s. 23.

In order to give the words the effect of eliminating a conviction 
under the repealed section charged as a first offence, some apt 
words such as “under the amended section of 1918” or "made

Hyndman, J.

subsequently to the passing of the amendment of 191 s" must 
necessarily appear in the new section.

1 would therefore dismiss the appeal.
Hyndman, J.:—I concur in the result.

Appeal allowed.

ONT. ROGERS v. GENERAL ACCIDENT FIRE AND LIFE ASSURANCE CO.

8. C. ROGERS, v. MERCANTILE FIRE INS. CO.
Ontario Supreme Court, Appellate Division, Mulock, C.J.Ex., Riddell, Suther• 1 

land and Kelly, JJ. March 25, lbi8.

Insurance (| III E—100)—Consolidation or stock in one hvildixo- 1 
Effect.

Where goods contained in two separate buildings are insured in two 1 
different companies, the consolidation of the two stocks into one stock 1 
does not effect additional insurance within the meaning of tin Ontario 1 
Insurance Act, R.S.O., 1914, c. 183, s. 194 (5).

Statement. Appeals by defendant from two judgments of ('lute, J., in 1 
actions to recover the amounts of two policies of insurance on 1 

goods destroyed by fire: Affirmed.
The judgments appealed from are as follows:
Clute, J.:—The actions were tried together, the exidence 1 

being largely applicable to both.



42 DXJt.] Dominion Law Repokts. 057

These actions are in respect of loss alleged by the plaintiff to 
have lieen sustained in a fire which occurred at Sudbury on the 
17th January, 1917.

The plaintiff was insured in the ( iencrul Accident Fire and Life 
Assurance Corporation Limited, hereinafter called the “General," 
on the 21st July, 1914, fur $1,000 on “merchandise consisting large
ly of china, glassware, crockery, musical instruments, stationery, 
and smallware, and $800 on store furniture and fixtures, useful and 
ornamental, including safe, cash-register, signs, awnings, tools, 
implements, scales, all contained in and upon the deserilicd building 
known as No. 33 on the west side of Elgin street in the town of 
Sudbury." I ndorsed upon the policy and dated the 15th Novem
ber, 1915, is a declaration, signed by the authorised agent of the 
insured, that the property insured under the policy having lieen 
removed to a store No. 028 on the west side of Durham street, in 
Sudbury, known as “ Rogers’ Fair," it is hereby declared that such 
pro|ierty shall in future be held insured in the said store and not 
elsewhere, and 115.20 premium was returned.

It is stated in the body of the policy that there is a further 
insurance of $2,000 in the “Palatine."

The plaintiff also had insurance in the Mercantile Fire Insur
ance Company, herein called the “Mercantile,” for $1,000 on 
merchandise consisting chiefly of cliina, glassware, crockery, 
musical instruments, stationery, and smallware, situated in a 
store-house in the rear of the south side of Beach street in the town 
of Sudbury, and it is stated that there is a further insurance of 
$1,000 in the “Palatine." There is also an endorsement authorising 
removal, signed by the authorised agent, dated the 13th November, 
1915, of the goods insured, to the same building as the other 
removal provided for, on Durham street, known as “ Rogers’ Fair.”

Both these policies were issued by Thomas N. Kilpatrick, the 
agent of the defendant companies at Sudbury, who had authority 
to issue the same in the first instance, the companies reserving the 
right to cancel them at any time, upon giving notice.

The irolicies were taken, after personal inspection by the agent, 
without formal application, he representing some ten companies,
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and he was authorised to place the risks as he thought proper; ho 
also had authority to authorise removal.

The policies were in full force at the time of the fire. The 
plaintiff claims the amount ascertained by the adjuster repre■>< ntiiig 
all companies interested in the loss, including the defendants.

The plaint iff claims from the “General” SI ,500.47, with interest 
at 5 per cent, from the 25th March, 1917, and from the "Mercan
tile” S855.47, with interest from the 25th March, 1917, the day 
the adjustment was made.

The defence offered was mainly as to the insufficiency of proofs 
and fraud, and that the proofs an* false and fraudulent under the 
terms of the Insurance Act, and that there was overvaluation in 
claiming for total loss when in fact there was considérai -le sal\age, 
and that there was not such sufficient proof of the account of the 
loss as the nature of the case permitted.

1 was well satisfied with the truthfulness of the plaintili. ami 
that he was not intentionally guilty of any fraud or misdealing in 
respect of the fire or the loss or proofs of loss or furnishing an 
account as required by the statute.

It was urged as a further defence that the effect of the run oval 
of the goods, which were in two separate buildings on difïcrent 
streets at the time the insurance was made, and were afterwards 
removed to one building, had the effect of creating what \\a> called 
a “ second insurance ” on goods in the same building, without notice. 
It did not appear to me that this view was open to argument : the 
insurance having been placed properly upon the goods in separate 
buildings, the authorised removal afterwards to the one building 
could not make void a policy which was valid at the tine the 
insurance was taken. There was in fact no further insurance.

It was further urged that in the proofs there was a fal-e state
ment, because it was there declared that there was a total loss; 
whereas, in the ascertaining of the loss by the companies' adjuster 
and the plaintiff, the large amount of $2,400 was deducted for 
salvage.

What took place in that respect was this. The companies' 
appraiser arrived on the morning of the 20th January, and gave 
forms of proof to the plaintiff, who took them to his solicitor, and
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they both went to examine the goods destroyed or injured by the 
fire, which, according to the evidence of the plaintiff and the 
solicitor, they considered to be a total loss. The main floor had 
fallen in, and the basement had been flooded with water until it 
stood, it was stated, over two feet in the cellar.

The fire marshal was at the same time proceeding with an 
investigation as to the cause of the fire. The defendants’ appraiser 
was waiting for the plaintiff’s proofs to ascertain the loss, and no 
extended or thorough examination of the loss was made or could 
be made within the time at the plaintiff's disposal, the proofs having 
been handed back to the adjuster on the 22nd January.

As soon as the proofs were handed back Mr. Grant, t he adjuster, 
ami the plaintiff proceeded, as he states, to arrive at a settlement, 
which appears as exhibit 12, where the salvage on the stock is said 
to he $1,710.92 and on the fixtures $721.15. These were the 
an mints allowed, although on an actual sale, after a great deal of 
expense anil work had been applied in getting the stuff ready for 
sale, the stock only realised about $200 after all costs had been 
paid, and the fixtures between $300 and $100.

I was satisfied that the salvage deducted from the plaintiff’s 
claim was grossly overvalued in the adjustment: $200 was men
tioned in the proofs as salvage of the fixtures, which was much 
nearer to the fact than the amount allowed by the adjuster.

Some evidence was given with the view of casting suspicion as 
to the cause of the fire, but this was not pressed; the only suspicion 
raised, so far as I could see, was by reason of the fact that the 
plaintiff was in the building late on the night of the fire, and was 
the last one to leave the building. This, however, was satisfactorily 
explained, I think, by the fact that the plaintiff and a bank-clerk 
were working in the store making up the books, which had got 
behind by reason of the absence of the bookkeeper.

The plaintiff had, previous to the fire, difficulty in meeting his 
payments, and had asked an extension of time, which was granted 
to him upon payment of the full indebtedness, with interest at 
6per cent., extending over a period of tin e. He was a young man 
without much experience in business, and had at the time lie com
menced business in Sudbury a one-third interest in a $22,009 
mortgage. He had raised and put into the business by this mort
gage the sum of $3,500, but made no attempt to get rid of his
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estate or anything of that hind. He transferred the balance of 
his interest in this mortgage, and also interest under the insurance, 
to his creditors, and there is sufficient of the estate, if the inwrance 
is paid, to pay the creditors in full.

It was said by the adjuster that the plaintiff gave every a 
ance in his power to ascertain the amount of the loss and in i lent 
to the adjustment.

There was evidence that goods more than sufficient to replace 
the goods insured were subsequently bought.

Reliance was placed upon clause 5 of the statutory conditions, 
and it was urged that in any event not more than 00 per vent, of 
the loss should be allowed, having regard to the location <i the 
goods at the time the insurance was made and the manner in 
which the insurance was effected.

Statutory condition 5 provides that: “If the assured now has 
any other insurance on any property covered by this policy which 
is not disclosed to the company or hereafter effects any other 
insurance thereon without the written assent of the company, Le 
shall not be entitled to recover in excess of 00 per cent, of the loss 
or damage in respect of such property . . .”

The agent who had been authorised to issue the policy having 
inspected the goods then situated on different premises, and having 
regard to the fact that the removal was by the authority of the 
defendants, I do not tliink this clause has any application to the 
present case; and it is also clear, I tliink, that the latter portion 
of the clause, which provides that “if for any fraudulent purpose 
the assured does not disclose such other insurance to the company 
this policy shall be void,” has also no application. There was no 
other insurance except that which was mentioned at the time the 
policy was taken, and there clearly xvas no fraud.

I am also of opinion that xvhat was done in regard to the 
adjustment, and the fact that no further proofs of loss were called 
for, amounted to a waiver of all objections to the proofs of loss: 
see Adams v. Glen Falls Insurance Co. (1916), 37 O.L.R. 1, 31 
D.L.R. 166; see also Mutchmor v. Waterloo Mutual Fire Insurance 
Co. (1902), 4 O.L.R. 606, where it was held that to a subsequent 
insurance for $4,000 in another company, for a prior insurance 
to that amount in one of the two companies mentioned in the 
application, the assent of the defendants was not necessary.
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In the present case the position of the defendants’ agent was 
rather unique. He had knowledge of the whole position of matters 
prior to the fire and what insurance there was on the property, 
and, according to his evidence, was well satisfied with the bona 
fide8of the plaintiff in effecting all the insurances upon the property.

1 think the plaintiff should have judgments against t he defend
ants for the amounts claimed with costs.

A. C. McMaster, for appellants.
A. J. Russell Snow, K.C., for respondent.
Mi lock, CJ. Ex.: — These arc appeals from judgments of 

Clute, J., in two separate actions tried together. In each 
case the defendant company contends that the plaintiff’s 
judgment should be reduced by the sum of $342.19. Such is the 
sole question involved in each appeal, and it arises as follows. 
The plaintiff, a merchant carrying on business in the town of 
Sudbury, effected fire insurance for SI,000 in the General Accident 
(etc.) Assurance Corporation, on a stock of merchandise contained 
in a building situate in the rear of the south side of Beach street 
in the town of Sudbury, and also effected fire insurance for another 
$1,000 in the Mercantile Fire Insurance Company on another 
stock of merchandise contained in a certain other building, being 
No. 33 on the south side of Elgin street. Mr. T. N. Kilpatrick 
was the agent in each case to receive the application and premium 
and to issue the policy. He had extensive powers. The companies 
entrusted to him policies executed in blank. He had authority 
to receive applications and premiums for insurance, to fill up and 
deliver policies, to assent to changes in insurance contracts—in 
fact, to do whatever the companies might do in connection with 
their insurance business, subject to the one qualification, that the 
companies might cancel any contracts made by him, but which 
until cancelled were to remain in full force. Each company 
knew of Kilpatrick’s relations with the other.

On the plaintiff’s application for insurance, Mr. Kilpatrick 
examined the stock and issued to the plaintiff the two policies in 
question. The two stocks were of the same kinds of merchandise, 
and are described by the same language in each policy. On or 
before the 13th November, 1915, the plaintiff moved both stocks 
to store No. 628 on the west side of Durham street, where they 
were consolidated into one stock, and he applied to Mr. Kilpatrick,
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the representative of both companies, to continue the insurance. 
Th(»rcupon Mr. Kilpatrick made the following endorsements on 
the* [Milicien:— ,

“The pro|M*rty insured under this policy having Ihmmi ivnmvnl 
to the store etc. No. 028 on the west side of Durham street, town 
of Sudbury, it is hereby declared that such property shall in future 
be held insured in the said store and not elsewhere” etc. ‘ D t. i 
November 13th, 1015. T. N. Kilpatrick, Agent.”

The endorsement on the “Mercantile” policy also contained tin 
following words after the words “not elsewhere:” “Subject ; , i
thcless to all the conditions and stipulations therein contained." 
Kach policy is subject to the statutory condition No. A, which 
rends as follows:—

“If the assured now has any other insurance on any property 
covered by this policy which is not disclosed to the company nr 
hereafter effects any other insurance thereon without the wriiteii 
assent of the company, he shall not be entitled to recover in « \ 
of (it) per cent. of the loss or damage in respect of such prop. -1 v." 
etc.

The defendants contend that t he consolidation of the two i. ..-V 
into one stock effected additional insurance, and that tin \ arc 
therefore liable only to the extent of GO per cent, of the In - Thi 
was the only ground of appeal urged before us. For the purpose 
of the defendants’ argument, I will assume that the consoli-1 ilimi 
of the two stocks effected additional insurance.

The question is, have the defendant companies given tlicir 
written assent to the consolidation? With knowledge of tin f.-rK 
Kilpatrick, their agent, gave his written assent over his hand to 
the continuance of the insurance containing the statement above 
quoted, that “such property shall in future be held insured in the 
said store and not elsewhere.” It. thus seems to me that each 
company, through Kilpatrick, gave its written assent to the 
continuance of the insurance under the altered conditions. A ord- 
ing to its language, each policy is an insurance on good in the 
event of loss to the extent of SI ,000, but now’ the défendants say 
that the assents given are to be construed as cutting down each 
policy from being an insurance contract to make good the i > - to 
the extent of $1,000 to one for only GO per cent, of the lo

If the consolidation of the two stocks had the legal ' licet
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contended for by the defendants, Kilpatrick, and through him his 
principals, must lie assumed to have known such legal effect. 
And when, with such knowledge, Kilpatrick, over his own hand, 
declares that the property insured under each policy shall be held 
insured in the new premises, I think the only interpretation to 
place upon the assent is, that each policy was to continue in force 
and constitute an insurance to the full extent of the loss, but not 
exceeding $1,000, on the consolidated stock. That the companies 
so interpreted it is manifest hv what occurred when tin* policies 
were about to expire. That inthetîeneral Accident (etc.) company 
was, on the 21st July, 1010, renewed for one year. That policy 
covered $1,000 insurance on merchandise and $800 on fixtures; 
and the premium then paid was, as regards the merchandise, the 
amount payable for insurance1 to the extent of $1,000; and the 
receipt given over the hand of Kilpatrick, the agent. and of Thomas 
II. Hall, the* company’s manager for ('anada, declares that the 
amount insured was $1,800. that is, $1,000 on merchandise and 
$8(H) on fixtures.

On the 14th September, 1010, the policy in the Mercantile 
con pany was renewed for one year, and the premium paid for 
that renewal was for an insurance to the extent of 81,000, and the 
company in their receipt for that premium, over the hand of 
Kilpatrick and tin* hand of Alfred Wright, their secretary, states 
that the sum insured was $1,000.

Kach of the renewal receipts constituted a new contract, the 
terns of which must be determined by reference to the terms 
contained in the original policy, but subject to the qualification 
that the renewal contract is applicable to changes happening since 
the original contract and of which the company had notice. 
When those renewal receipts were issued for the amounts of insur
ance stated in them, the companies were each aware of the removal 
of the two stocks and of their consolidation, and the new cont ract s 
had reference to the new conditions and should be so construed.

l or.these reasons, 1 would dismiss these appeals with costs

Kiddkll, J.:—This is an appeal in two cases (argued together) 
by the defendants, insurance companies, against the judgment of 
flute, J., at the trial.

In the view I take of the cases, it is unnecessary to consider
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minutely the particular facts—my judgment turns wholly on 
the law.

By statutory condition No. 5—in sec. 194 of the Ontario 
Insurance Act, R.S.O. 1914, ch. 183—it is provided that:

“If the assured now has any other insurance on any property 
covered by this policy which is not disclosed to the company or 
hereafter effects any other insurance thereon without the written 
assent of the company, he shall not be entitled to recover in excess 
of GO per cent, of the loss . . .”.

It is argued that the removal of the goods covered by the policy 
of one company so that they became covered also by the policy of 
the other company is to “effect . . . other insurance there
on,” so as to prevent the recovery of more than GO per cent, of 
the loss.

In my view, had the Legislature meant “or if the property 
covered by this policy hereafter be affected by other insurance," 
it would have said so—the best way of finding out what the 
Legislature means is to find out the meaning of what it says. 
And it has said, “if the assured . . . hereafter” (i.o., after 
the coming in force of the original policy of insurance) “effect* 
any other insurance thereon.” I think this means to bring about, 
procure, insurance non-existent at the time of the original policy, 
and “thereafter” in reference to its “now.”

There docs not seem to be any decision in our Courts on the 
point.

In a trial Court in the Province of Quebec, Meredith, C.J., in 
directing the attention of the jury to the question, “ At the time of 
the destruction of the property insured had the plaintiff effected any 
insurance or insurances on the same with any other insurance 
companies?” made certain statements which arc much relied on 
by the appellants : Harris v. London and Lancashire Fire Insurance 
Co., 10 L.C. Jur. 2G8, at pp. 273, 274. The plaintiff had a stock 
in a St. Peter street store insured in the London and Lancashire 
Fire Insurance Company, and one on Nôtre Dame street injured 
in the Liverpool and London Insurance Company. He removed 
his St. Peter street stock to Nôtre Dame street, in February, 
1865—thereafter, in June, 18G5, he renewed his policy on the 
Nôtre Dame street stock, and took out another policy, in the 
Quebec company. The Chief Justice considered that he thereby
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had effected insurance in the Dmdon and Liverpool and the Quebec 
company. That has no bearing on the present cases—here then* 
was no renewal and no new policy.

In Walton v. Louisiana State Marine and Fire Insurance Co., 2 
Hoi). (Supreme Court of Louisiana) 503, the exact terms of the 
condition do not appear—all we are furnished with is “the usual 
clause requiring notice to the insurers, and an endorsement on 
the policy, of any other insurance elsewhere on the same stock.” 
This is not helpful.

In Washington Insurance Co. v. Hayes, 17 Ohio St. 132, the 
condition was: “if any other insurance has been or shall hereafter 
be made upon the said property not consented to in writing . . .” 
The Supreme Court of Ohio held that the merging of an insured 
stock with another stock elsewhere insured, so as to become 
covered by that other insurance, was fatal: and that this was 
“effecting other insurance.”

In Peoria Marine and Fire Insurance Co. v. A napou', 45 111. 80, 
the condition was: “if the assured had already any other insurance 
on the same property, or shall thereafter effect any other . . .” 
—and, under circumstances like the present, the Supreme Court of 
Illinois held the defence made out.

In New York, in Y ose v. Hamilton Mutual Insurance Co. in 
Salmi, 39 Barb. 302, the clause was: “in case any other policy of 
insurance has been or shall be issued covering the whole or any 
part of the property insured by this company ...” The 
Supreme Court of New York (3rd Judicial District) held that the 
merger of the insured stock so as to become covered by another 
insurance policy was not “a case of double insurance in violation 
of this article,” while recognising “the temptations to fraud held 
out by additional insurances, and of the necessity of their l>eing 
known to insurance companies” (p. 304).

The wording in the New York case is not precisely the same as 
in our statute, while that of the cases in Ohio and Illinois is not 
distinguishable from ours. Consequently, if we were bound by 
American cases we should have to hold in favour of the companies. 
We are not so bound : and I prefer to give to the words of the 
Legislature their literal meaning, and not to stretch this meaning 
to cover what it is suggested may have been intended.

I would dismiss the appeals with costs.
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Sutherland, J.

Sutherland, J. (after stating the faets):—On the appeal to 
the Appellate Division, apart from a suggestion that the nmnir- 
rent insurance in the Palatine company was statist in one of the 
policies at $2,0110 and in the other at $1,000, and the po-dlilc 
effect of such a misstatement—which point was very feebly 
pressed upon the argument, no douht having regard to the know- 
ledge of the agent of each company by whom the poliei, were 
prepared—the defendants relied solely upon the statutory ground 
of attack upon the judgment, and, without quarrelling with the 
resjrcctive amounts claimed against them and allowed by tin trial 
Judge, sought to reduce their liability to 60 per cent, thon-,if.

No English or Canadian authority was cited, apart from a 
Quebec ease of Harris v. London and Lancashire Fire Insuram ,
10 L.C. Jur. 268,273,274. In that case Meredith, C.J., in a 
ing the jury, used this language (p. 273)

“The third question is as follows: ‘At the time of the destruction 
of the profierty insured had the plaintiff effected any insurance nr 
insurances on the same with any other insurance company ur com
panies, and to what amount or amounts, and when?’ The preten
sion of the plaintiff is tliat the insurances which he effected nitli
the other offices were uixm separate and distinct stocks of u....Is
from those insured by the defendants. This would Ik- quite true, 
if we could consider the insurances in favour of the plaint, with 
reference to the time when they were first granted; but, un
fortunately for him, they must lie viewed with reference to tlie 
time of the tire. With respect to this question, it is hardly neces
sary for me to tell you tliat the insurance granted to the plaintiff 
by the policy sued on, was not confined to the goods actually in 
his store when the policy was granted. No; the insurant-! « as on 
the plaintiff’s stock-in-trade. It was perfectly understood by loth 
parties that the plaintiff would sell off his goods as fast as In- could 
with advantage, and then replace the goods sold with other goods 
of the same kind. And it is plain that any goods of the description 
mentioned in the policy, brought upon the premises therein men
tioned, so as to form part of the plaintiff’s stork described 
in the fioliey, were at once covered by the insurance ihereby 
granted. If this lie true, then it follows that when the 
plaintiff in February, 1865, brought to his store in St. I’eter -Ircct 
his ‘stock-in-trade ns jeweller and cloekmaker,’ which he pn v iuusly



42 D.L.R.] Dominion Law Report».

had in Nôtre Dame street, insured by a policy from the Liverpool 
and London office, the Notre Dame street stock, if I may so speak 
of it. became at once a part of the stock-in-trade insured by the 
defendants. And when, on the 6th June, I860, the plaintiff renewed 
his policy on his Nôtre Dame street stock, which had become part 
of his stock-in-trade in his store in St. Peter street, it was then 
covered by two insurances; that is to say by the defendants' 
policy as the stock insured in St. Peter street, and by the Liverpool 
and London office under the renewal of the policy of the 6th June, 
1863. Any difficulty as to this point is removed by the declaration 
in the Quebec policy: ‘The sum of £1,000 is insured in the Lan
cashire, and tliât of £650 in the Liverpool.’ Here we have proof 
of the existence of three insurances upon the same stock-in-trade 
at the same time. And as the policy granted by the defendants 
bears date in 1864, whereas the Quelx>c policy bears date in 1865, 
it is only too clear that at the time of the destruction of t he property 
insured, the plaintif! ‘had effected insurance on the same’ with 
two other companies, namely, the London and Liverpool and the 
Quebec.”

The defendants relied to some extent upon this case, but it is 
apparent that it is very different from the one at bar, because there 
was, after the removal, a renewal of the policy on the Nôtre Dame 
street stock, and there was no such thing here. But 1 think 1 may 
say that the defendants mainly relied upon American authorities for 
the principle which it was argued on their behalf should be applied.

In one of these cases, namely, Walton v. Louisiana State 
Marine and Fire Insurance Co., 2 Rob. (Supreme Court of Louisi
ana) 563, the facts were stated by Martin, J., as follows (pp. 563, 
old :

“The plaintiffs purchased the stock in trade of Lawrence, a 
grocer, in the stores Nos. 28 and 29 New Levle stree t, which was 
insured in the Louisiana State Marine ami Fire Insurance Com
pany. Ilis policy extended to his stock and consignments held in 
trust, contained in the store. It was transferred to the plaintiffs 
with the assent of the company. At that time the plaintiffs had a 
grocery store, and a policy in the Merchants’ office, and another 
in the Firemen’s office, each for ten thousand dollars. The terms 
of these policies are literally the same as that of Lawrence. All 
these policies contained the usual clause that notice should be
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given to the company, and lie endorsed on the policy, of nil insur
ances made with other companies on the goods insured; and ilwt 
unless such a notice lie given, the insured shall not lie emit led to 
recover. Soon after the purchase the plaintiffs removed nil the 
goods in their store to Nos. 28 and 29 New Lcvde street, » hirli now 
contained all the goods insured by them, and by Lawrence, their 
vendor."

The plaintiffs haring omitted to notify the defendants ,1 the 
two insurances previously existing on the stock, and it haring Icon 
injured by fire, in an action against the defendants it un held, 
“that, by consenting to the transfer of the policy to the l'latin iff», 
defendants became the insurers of the stock-in-trade of the former 
in the store to which they removed, which stock consisted t,f the 
goods originally covered by their policy, and of plaintiffs’ stock 
in their former store: that the latter were liound to give defendant! 
notice of the two insurances previously existing on their lock; 
and that, having failed to do so, they cannot recover" (head-note).

In Washington Insurants Co. v. Hayes, 17 Ohio St. 432, the 
policy contained this provision: "And provided further, that if any 
other insurance has been or shall hereafter lie made upon the said 
property not consented to in writing herein, or if the said pro]ierty 
shall lie sold and conveyed ... in every such case, tliis 
policy shall be null and void;" and it was held therein, “that if 
the property so insured was, at the time the policy was made, under 
a mortgage, and the policy, with the assent of the company c aking 
the same, was assigned to the mortgagee, the delivery of t lie |H>s- 
session and control of the property to the mortgagee subsequent 
to the date of the policy, is not such a sale as will invalidate the 
policy" (head-note).

Voss v. Hamilton Mutual Insurance Co. in Salem, 39 Harb. 
(N.Y.) 302, was cited on !>ehnlf of the plaintiff. In this ease the 
facts were as follows:—

“On the 1st of May, 1852, the defendant insured the plaintiffs' 
stock-in-trade in a store No. 146 River street, Troy, for 12,500 for 
three years. The 18th article of the policy provided that in case 
any other policy of insurance has been or shall be issued enuring 
the whole or any portion of the property insured by this company,1 
the policy issued by the defendant should be void, unless the com
pany had notice thereof and gave a written consent thereto. On
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the 9th of August, 1854, the goods were, with the eonsent of the 
defendant, removed to an adjoining store, in the same building, 
known as No. 148. At that time the insured had a stock of goods 
of the same description, in No. 148, which had lieen insured for 
|2,5()0 by another company, January 12, 1852, for f.vc years. 
The defendant gave no consent to such prior insurance, and had 
no knowledge of it." It v.as held “that this was not a case of 
double insurance, in violation of the 18th article of the policy" 
(head-note).

In the first of these American cases, the language of the clause 
in the policy which was in question is not given, the statement being 
merely that the policy contained the usual clause, and we cannot 
therefore get much assistance from it; in the second, the language 
in the policy is somewhat similar to that contained in the policies 
in question; and in the Vote case the language is not identical. 
We arc, of course, not bound to follow any of these cases.

What we are called upon to do is so to construe the words that, 
if there is nothing, and there does not appear to be anything, to 
modify or alter or qualify the language used, the words be given 
their natural and ordinary meaning. Doing so, I am unable to see 
that what was done in connection with the policies in question 
can lie construed to mean the “effecting” of another insurance.

I agree with the view expressed by the trial Judge, and would 
therefore dismiss the appeals, with costs.

Kelly, J. (after stating the facts and setting out parts of the 
testimony given by the agent Kilpatrick and the Canadian manager 
of the company, Hall, at the trial) :—On cross-examination, Mr. 
Hall said that Kilpatrick was furnished with printed forms of con- 
sent to additional insurance, which he could sign if he chose, and 
the company would be bound.

Kilpatrick also says that each of the three companies (the two 
defendant companies and the Palatine company) was aware of his 
igencv for the other companies.

Kilpatrick seems to have been fully aware of all that took place 
»t the time of the removal. He was the person actively interested 
ind engaged in the matter for the defendants; and not only had he 
full knowledge of the removal to which he gave his written consent, 
but he was also aware of the condition of the two stocks at the time
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of the removal and the manner of their treatment when they were 
brought into the Durham street store; for he expressly sais that 
the plaintiff consolidated the two, and then he assented on behalf 
of the comjianicB to the removals; but he does not seem to liave 
advised his principals that the stocks had been consolidated.

In myopinion, the extensive powers possessed by this agent and 
the complete knowledge he had, not only of the removal of the two 
stocks, but, as he himself says, of their consolidation when they 
were removed, is of the highest imjiortance in determining w hether 
or not at this stage the defendants should be relieved from payment 
of the loss in excess of 60 per cent. Whether or not the consolida
tion operated so as to “effect" other insurance on the goods or any 
of them is not, in my judgment, under the present circumstances, 
the sole element determining the liability. The agent, possessing 
the very extensive ]towers which he did possess, was fully cognizant 
of the whole situation, and the knowledge he thus had must, it 
seems to me, be taken to be knowledge of his principals as well. 
Unless relieved therefrom ltecause of the lack of written notice of a 
matter of which he was then well-informed, his duty was to have 
acquainted his principals with the situation; his failure to do so 
should not operate to the prejudice of the plaintiff, or relieve the 
defendants in respect of a matter of which they were, through their 
recognised representative, fully aware. His knowledge was acquired 
at the time of the removal, not casually, but in the course of his 
dealings for the defendants with the insurances. Having that 
knowledge, they continued the insurance until the fire occurred, 
making no objection in the meantime.

In my opinion, the circumstances are such that the appellants 
are not entitled to succeed. In stating this conclusion I do not in 
any way ignore or minimise the binding effect of the statutory 
condition referred to in a ease where it applies; but the unusual 
facts on which the present cases rest distinguish them from cases 
wherein that condition is applicable.

Appeals dismissed with costs.
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TRUDEL t. THE KING.
Exchequer Court of Canada, Audette, J. May t7, 1918.

Contracts—(§ IV—372)—Hire—Building contract—Working days— 
Delay—Damages—Admission—Error—Costs.

Where dredges or machinery are him! from the Crown by the day, 
only working days can t>e charged for. The Crown, by failing to deliver 
a tug, as mpiired by the terms of the lease, cannot recover the rent 
therefor, but is not liable for damages to the lessee, mom or lews remote, 
by reason of delays in work occasioned thereby.

2. An offer or statement of settlement based on error is not binding 
and cannot operate as a judicial admission under the Quebec Civil Code.

3. The Crown cannot be held for delays occasioned by it in the per
formance of a building contract, where by the terms of the contract it 
was relieved from liability in any such event. The Court, under a. 48 
of the Exchequer Court Act, is bound to decide in accordance with the 
stipulations of the contract.

4. Where a party does not succeed on all the issues of an action, the 
Court has a discretion to deprive him of the costs.

5. The right of action having arisen in the Province of Quebec, interest 
upon the amount due under the contract was allowed from the date of 
the de|H»sit of the petition of right with the Secretary of State.

Petition of right to recover u balance due upon a contract 
anti for damages occasioned in the performance thereof.

Pierre D’Auteuü, K.C., and R. Lanylais, for suppliant.
E. Relirait, K.(\, for respondent.
At dette, J.:—The suppliant, by his petition of right, seeks to 

recover the sum of $17,056.90 for an alleged balance due upon 
contracts, and for damages resulting from suspension of the works 
or delays in the execution of the same.

The ease, as presented, is composed of two distinct issues. 
One is in connection with works done at Matane, and the other 
with respect to works done at Cap a VAigle.

Matane Contract.
The works, at Matane, consisted of the construction and com

pletion of a breakwater on the east side of the mouth of the River 
Matant1, at Matane, in the County of Rimouski, P.Q. The works 
were duly executed, under a contract, lietwecn the suppliant and 
the Crown, and finally accepted by the latter. There were also, 
in connection with this contract, extras to the amount of $8,000, 
which the Crown has duly recognized and paid.

The total amount of the contract, was for the admitted sum 
of 155,021, together with the sum of $8,000 for the extras, which 
amounted in all to the sum of $63,021.

The Crown has so far paid the suppliant in satisfaction of the 
contract the sum of $39,810, and for the extras $8,000-$47,810, 
leaving uncovered or in dispute the sum of $15,211.
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The suppliant, under his contract, as required by clause 3 
thereof, had to provide for all kinds of labour, machinery and 
other plant, etc. He, therefore, hired from the Crown, as lie 
might have done from anyone else, at the rate of $236 per day, 
the use of the dredge “Progress,” 2 scows and a tug, to remove 
the sand and prepare the foundation for the breakwater to he by 
him erected. The lease for such plant and machinery reads as 
follows:—

Montmagny, Que., le 22 juin, 1912.
Je soussigné, Napoleon Trudel, entrepreneur pour la construe (ion d'un 

brise-lames a Matane, m’engage per les présentes a payer au Departement 
des Travaux Publics du Canada, la somme de deux cent trente six piastres 
($236) par jour pour l’usage de la drague “Progress,” de deux chalands et 
d’un remorqueur, pour enlever le sable et preparer la fondation du dit brise*

I^e temps du loyer de la dite drague & C., devra commencer a compter au 
moment de son depart du quai de Rimouski jusqu’à son retour au meme

Le Departement devra fournir tout ce qui est necessaire au bon fonc
tionnement de la drague et de ses accessoires durant toute la duree des travaux.

Signe a Montmagny, ce vingt deuxieme jour de juin, 1911. “Témoin: 
Louis v. Gadbois. Signe: Nap. Trudel, Entrepreneur.”

On June 29, 1911, the dredge and scows, in tow of the tugs 
“Evelyn” and “Wetherbee,” left Rimouski at 7 a.m., anti arrived 
at Matane at 5 p.m. It being found the tug “Wetherbee” was 
drawing too much water to enter the River Matane, ami finding 
no haven, she returned at once to Rimouski, although she had 
been assigned to serve the dredge. The dredge remained without 
any tug to serve her, anti her first work, after setting up her spuds 
ami general installation, consisted in casting over. The Crown 
having failed to supply a tug, as bound to do under the lease, 
Trudel, the suppliant, hired, at his own cost and expense, first 
the “Shelby” and then the “Victoria.”

The dredge was engaged in Trudel’s work, at Matane, up to 
August 25th inclusively, when she finished dredging for the sup
pliant. She was then for a while engaged on some other govern
ment work at Matane, with which the suppliant has nothing to 
do, ami finally was towed up to Rimouski.

The controversy with respect to the dredge is as to the number 
of days she was engaged working, and the rate at which the sup
pliant should pay, having regard to the fact that the « Town has 
failed to supply a tug, as called for by the lease.
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Under the uncontroverted evidence adduced by the suppliant, 
it appears that when dredges or machinery of any kind are so 
hired by the day, that only the working days are to be reckoned 
exclusive of the Sundays. Moreover, this dredge was hired by 
the suppliant, as I have already said, under the provisions of 
clause1 3 ; but, under clause 35 of the same contract, the suppliant 
is absolutely forbidden to carry on any work whatever on Sun
days. Were the dredge hired by the month, it is apparent that 
the full rent should be exacted; but it is otherwise under the 
custom of trade established by the evidence, when the hire is by 
the day—in that cast» only working days should lie charged.

We have in June 2 days, in July 31 days, and in August 25 
days, to which should l>e added another day, 1 day, which must 
lie allowed to tow the dredge back to Rimouski, as provided by 
the lease, making in all 59 days. From the 59 days should be 
deducted the Sundays ami Dominion Day (July 1), when the 
machinery was not used. There were 8 Sundays within the 
period, and July 1, a red-letter day, when no work was done— 
in all, 9 days, leaving 50 days.

On those 50 days we have 2 days only in 
which the Crown supplied the tug—that is, the 
day the dredge was taken from Rimouski to 
Matane, and the return day—two days at 8230 8472.00

Now, it has been established by the evidence 
at trial that the value of the tug per day repre
sented about $50 in the $230 a day, the Crown 
having failed to supply a tug for 48 days, the 
lessee, the suppliant, should only pay $230, less 
$50.

$180 for these remaining 48 days at $180 $8,928.00

89,400 00
It is clearly spread upon the record by the evidence that the 

suppliant had to hire—outside of his lease—the necessary tugs to 
replace the one the Crown was bound to supply and which it 
failed to do.

The first obligation of a lessor, under art. 1012 C.C., is to 
deliver to the lessee the thing leased. The Crown did not deliver 
the tug, and cannot recover the rent therefor.
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The suppliant claims damages in the delay of execution of 
his contract which would have lx*en occasioned by the want of 
tugf. These damages are more or less remote and not of a 1 ungible 
nature, and have not been clearly established. The suppliant, in 
the course of the excavation made by the dredge, was allowed to 
cast over, to remove sand with shovels drawn by horse- and in 
addition thereto in the result paid much less than $50 a day for 
the tug’s service—having the advantage, with respect to one of 
the tugs, to pay only so much per hour when needed, Ixing t hereby 
freed from the obligation to pay for that part of the day w hen the 
tide was low and when the tug could not Ik; used—and these 
small tugs gave letter service at Matane than larger ones, accord
ing to witness Murphy. Moreover, the Crown, in the course 
of the negotiations of settlement, finally abandoned the claim for 
overtime. If the suppliant actually suffered any of the damages 
claimed, a very doubtful matter, they are more than amply set 
off by the full allowance of $50 per day for the tug, coupled with 
the circumstances alxwe mentioned.

It will l>e noticed that considerable delays have elapsed since 
the termination of the works in question, and it appears that 
negotiations of a protracted nature were kept on until legal pro
ceedings were instituted. In the course of these negotiations it 
appears in some of the letters and statements submitted to the 
respondent by the suppliant, that he, at one time, was willing to 
settle upon his paying $11,800. From these offers of settlement, 
eounsel-at-bar for the Crown contends that the suppliant is hound 
by such offer, which he terms under art. 1244 C.C. an extra- 
judicial admission. He further contends that art. 1215, under 
which a judicial admission can lx* revoked through an error of 
fact, does not apply to an extra-judicial admission. There may 
be some authority for such a contention, but the preponderance of 
the jurisprudence is against it. Mr. Mignault, Droit ( i\ il, p. 125, 
vol. 6, contends that such revocation applies to both in case of 
error. Indeed, if this admission has been based upon an error of 
fact, he has made a mistake, an error, and it is the duty of such 
party to declare he was in error when he made such . dinission, 
instead of persisting in a contention which he has discovered to 
be false. In any case, if there was an error, there was no admis
sion : Non fatetur qui errât.
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It cannot lie contended that the Crown can any it has been 
led into error by such an admission; because if the suppliant 
omitted to deduct a certain amount for the tugs the Crown had 
failed to supply, the Crown was well aware of this fact it had not 
supplied the tugs.

1 find that the suppliant is not bound, under the circumstances 
of the case, by any such statement or offer made in error, against 
himself, in the course of his endeavour to arrive at a settlement — 
a statement or offer which the Crown never clinched by an accept
ance.

I therefore find, as alxive mentioned, that the suppliant per
formed works, including extras, for an amount of .$(’>3,021 ; that 
he has lieen paid on account thereof by the Crown the sum of 
847,810, leaving uncovered ami in dispute the sum of $15,211; 
that the suppliant owes the Crown, in respect of the lease of the 
dredge, etc., the sum of $0,4(X), leaving due him by the Crown the 
sum of $5,811 which he is entitled to recover.

Under s. 48 of the Exchequer Court Act, the court is denied 
the power to allow' any interest upon this balance, but, following 
the cases of Si. Louis v. The Queen, 25 Can. S.C.R. 640 at 665, 
and Lainé v. The Queen, 5 Can. Ex. 103, this being a case where 
the right of action has arisen in the Province of Quebec, interest 
«ill be allowed upon the sum of $5,811, from the date the jtetition 
of right wras left with the Secretary of State, as provided by s. 4 
of the Petition of Right Act, namely, from May 8, 1016, to the 
date hereof.

Cap-a-l’Aigle ( ’oxtract.
On December 26, 1016, the suppliant entered into a contract 

with the Crown for the construction of an extension to the wharf 
at Cap-a-PAigle, as provided by 4he contract filed herein as 
ex. No. 10.

The question arising under this contract, freed and segregated 
from the numerous branches of money claims made by way of 
damages alleged to have been occasioned by delays, resolves 
itself, in the result, in the question as to whether or not the sup
pliant can, under his contract, make such a claim for which the 
Crown would be liable.

In the course of the preliminary work for the execution of this 
contract, and after the foundation for the extension of the wharf
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had been duly staked, a diver was sent to the liottom to ascertain 
the condition of the bottom of the river, and having then reported 
verbally to the government engineer, the latter took upon himself 
to suspend the execution of the work—having, I presume (because 
he was not heard as witness), some doubt as to whether the nature 
of the material at the bottom could lie built upon in the manner 
required by the contract.

Indeed, it was not unreasonable to verify the nature of the 
foundation, but what is claimed as unreasonable and is the source 
of all the trouble on this issue, is the alleged unreasonableness of 
the delay of such suspension, and especially so in view of tin- fact 
it was found the engineer should have gone on, and did finally go 
on, building upon the foundation or bottom as descrilxxl by the 
diver at the time of the suspension.

As flowing from that suspension in the execution of th<- works, 
the completion of the enterprise was carried over to the following 
year. Now, the question to be; determined is whether under the 
terms of the contract and s. 48 of the Exchequer Court Act the 
suppliant is entitled to recover $0,333 claimed in that reqx-ct— 
a claim oml>odying all manner of damages—some of tin1 most 
remote class or kind.

The contract entered into by the suppliant is one substantially 
identical in terms to those conunonly in use in undertakings of 
this sort, whereby the contractor is, if the literal terms of the 
contract lie adhered to, handed over, bound hand and foot, to the 
other party of the contract, or to the engineer of the other party, 
and is absolutely without any recourse or remedy. Bush v. White
haven Trustees, Hudson on .Contracts, 4th ed., vol. 2, 121

It is unnecessary to review the several clauses of tin- contract 
into which the suppliant entered with his eyes open. He must be 
held to them notwithstanding that they might appear oppressive. 
Modus et conventio vincunt legem. The law to govern as between 
the parties herein is to be found within the four corners of the 
contract. The form of agreement ami the convention of parties 
overrule the law. Broom’s Legal Maxims, 8th ed., p. 537. The 
suppliant cannot reject the terms of his contract and claim the 
damages flowing from delays, in view of clause 44, which reads 
as follows:—

The contractor shall not have, nor make any claim or demain 1, nor bring
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any action or suit or petition against His Majesty for any damages which he 
may sustain by reason of any delay or delays from whatever cause arising in 
the progress of the work.

Clause 15 of the contract also relieves the Crown from any 
liability in respect of any loss or damage whatsoever which may 
at any time hnpixui to the “materials, articles and things” required 
for the contract. This clause is casually mentioned because the 
contractor has set up a claim in that respect. (Sec also clauses 11 
and 49.)

Vnder the provisions of s. 48 of the Exchequer Court Act, the 
court is bound to decide in accordance with the stipulations of a 
contract in writing and it must be found that, under clause 44 of 
the contract , whether tl>e suspension of the works occasioning the 
delays was rightly or wrongly done, the suppliant is out of court— 
as the delays alleged to have given rise to the claim are such as 
are covered by this clause 44.

In arriving at the present conclusion, I am also following a 
similar decision of this court and of the Supreme Court of Canada 
in the case of Mayes v. The Queen, 2 Can. Ex. 403, 23 Can. S.C.R. 
450. There is also a long catena of cast's upon this class of con
tract consecrating the same principle, but it is unnecessary to 
mention them. It is also unnecessary to either consider or decide 
other questions raised at Bar. The case of Mayes v. The Queen, 
supra, is a direct answer to most of them.

Coming to the question of costs, it is well to bear in mind that 
while the suppliant succeeds on one issue, the respondent succeeds 
on the other. Each issue covered a distinct claim arising out of 
two separate contracts, and if there is any difference between the 
actual time engaged on one issue as compared with the other, I 
would say, besides being for a larger amount, the issue upon which 
the Crown succeeds is the heavier one and upon which pleadings 
and evidence were more lengthy.

It seems to me (says Bowen, L.J., in Badische Anilin und Soda 
Fabrik v. Levinstein, 29 Ch.D. 36G at 419)—

That, without laying down any hard and fast line, or trying to fetter our 
discretion at a future period in any other case, we are acting on a sensible 
and sound principle, namely, the principle that parties ought not, even if 
right in the action, to add to the expenses of an action by fighting issues in 
which they are in the wrong. It may be very reasonable as regards their 
own interest, and may help them in the conduct of the action, that they 
ihould r:iise issues in which in the end they are defeated; but the defendant
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CAN. who does so does it in his own interest, and I think he ought to do it at his

Ex. C. own expense.
Sec also Bennington v. Hill, 8 R.P.C. 32G.

Thudel

The King.
Again, in Dicks v. Yates, 18 Ch.D. 76 at 85, Jewel. M.R., 

said :—
I think that the court has a discretion to deprive a defendant of his 

costs though he succeeds in the action, and that it has a discretion to make 
him pay perhaps the greater part of the costs by giving against him the costs 
of issues on which he fails.

Under the circumstances of the cast1 there will he tm costs 
upon cither of the issues, each party paying his own costs.

Therefore, there will he judgment entitling the suppliant to 
recover from the respondent the sum of 85,811, with interest 
thereon from May 8, 1916, to the date hereof, and without costs.

Judgment for suppliant.

QUE. BEATTY v. MANSFIELD.

8™c! Quebec Superior Court, Macknnan, J. January 8, 1918.

Frac» and deceit (6 II—7)—Name or former employer wm. ...fully
DISPLAYED ON BUSINESS SIGN.

A former employee, who commences business for himself. In - no right 
to use a sign which is calculated to deceive the public into Waving that 
the business of his former employer is being carried on in the promisee.

Statement. Action to restrain defendant from making use of plaintiff's 
name on his sign.

The plaintiff, Daniel Beatty, carried on business as a watch
maker and jeweller at 137 St. Peter St. during the last 25 wars, 
in his own name, which was prominently on the window and door 
of the shop. The defendant had lx*en in his employ for 1 years 1 
as a watch repairer. When the plaintiff gave up the premises, 
he moved his stock in trade across the street to a shop occupied 1 
by his successor, Z. Hill, and in whose business he is still interested. 1 
The premises at 137 St. Peter St., when the plaintiff moved out, 1 
were taken by a firm of jewellers doing business under the name of 1 
“Crescent Jewellers, Keg.” The defendant, in about November, 1 
1916, rented a portion of the premises from Crescent .h-wellere, 1 
Reg., and established himself there as a watch-repairer, and in 1 
February, 1917, he put on one of the windows, “H. Mansfield, 1 
Watchmaker & Jeweller, late with D. Beatty, Waltham Watches,” 1 
and on the door, “H. Mansfield, late with D. Beatty."

Plaintiff's action is for an order to compel the defendant to 1
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remove the name “D. Beatty” from the defendant’s sign on the 
window and door.

The defendant pleads that the only purpose in using the words 
“late with D. Beatty” was to let his clients and followers know 
that he was the “Mansfield” who formerly was employed with 
the plaintiff. The Superior Court maintained the plaintiff's

QUE.

sTc.
Beatty

Mansfield.

actions.
( laxton, Harvey and Kerr, for plaintiff; Bcrcovitch, Lafontaine 

and Gordon, for defendant.
Maclennan, J.:—The right of a person who has liven in the Mecknnan.j. 

employ of a firm of good reputation and sets up business for him
self. to communicate that information to the public, is subject 
under English law to the condition that it is done in such manner 
as not to deceive the public. Under the French law, which more 
closely resembles our own, the right of a former employee to use 
the name of his old employer in advertising his own business is 
not permitted only under very exceptional circumstances. See 
Pouillet, Marques des Fabriques, 542, 543. The plaintiff’s action 
is based upon C.C., art. 1053, and the real questions in dispute are, 
whether the mode in which the name of “D. Beatty” is used is 
calculated to lead the public to suppose that the business of the 
plaintiff is carried on in the premises and whether the conduct of 
the defendant is calculated to mislead the casual passer-by, the 
incautious, the unwary, the heedless persons who do not regard 
things with that accuracy which others observe: Glenny v. Smith,
2 Dr. & Km. 470, 02 E.R. 701 ; Hookham v. Pottage, L.R. 8Ch. 91.
It was the duty of the defendant to avoid anything calculated to 
deceive. Fraud is not necessary to entitle the plaintiff to succeed, 
it is sufficient , if the sign is calculated to deceive the unwary passer
by. Plaintiff’s name as watchmaker and jeweller had lxicn on the 
window for 25 years, and when the defendant set up in business 
there it was as a watch-repairer only, but he put on the window 
“Watchmaker & Jeweller.” He was no jeweller and the jewellery 
business conducted in the shop did not belong to him, but to the 
Crescent Jewellers, Reg., whose sign appeared on the other window 
of the premises. The words “D. Beatty” are in the same size as 
the defendant’s name and the words “late with” immediately 
above the plaintiff’s name are in small letters. There is no justi
fication for the defendant advertising himself as a jeweller. It 
looks like a dishonest attempt to imitate the sign which the plain- .
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tiff used when he carried on that business in these premia 1,, 
England and United States, it is laid down that any art Hire 
or device in the arrangement of printing of the names, such • tin- 
use of different size of type calculated to deceive the public, will 
lx- enjoined as unfair competition, 28 A. & E. Ency. of Law, 2nd 
ed., 134. The same principle is applicable under C.C., art 1053, 
Here we have the use of the word “Jeweller." The evidence 
shews that two persons at least were misled by the use of the 
plaintiff's name anti went into the shop believing the plaintiff's 
business was still carried on there. The reason sworn to In de
fendant, that he used the plaintiff’s name in order to let the public 
know that the plaintiff was not there cannot lx- accepted h i„ 
proved that it had the contrary effect. The plaintiff is, therefore, 
cut it In 1 to an injunction and the defendant will be ordered to 
remove the plaintiff's name from the window anti door with costs.

Judgment: “Considering the plaintiff had carried on business 
for upwards of 25 years as watchmaker and jeweller, at 137 Si. 
Peter St., Montreal, until the spring, 1916, when he removed his 
stock in trade across the street to the premises of Z. Kill, his 
successor, and in whose business he is still interested;

Considering that the defendant, who is a watch-repairer, who 
had Ix-en at one time in the plaintiff's employ, started business for 
himself in said premises about November, 1916, and, without the 
plaintiff’s permission, put up a sign on his window and door in 
February, 1917, to the effect that he had been “late with D. 
Beatty;”

Considering that the arrangement of said sign and the use of 
different sizes of type, was calculated to deceive the public nail 
lead them to believe that the plaintiff's business was still living 
carried on in said premises;

Considering the evidence shews two persons were misled by 
said sign;

Considering the plaintiff is justified in complaining of the 
unauthorised use of his name by the defendant; doth maintain 
the plaintiff's action and doth condemn and order the di ieiuhint 
to remove the name "D. Beatty” from window and door at 137 
St. Peter St., Montreal, within 5 days from the service of a ropy 
of this judgment, with costs. Judgment acan i -//p.
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Re POULIN AND VILLAGE OF L’ORIGNAL.

Ontario Sujtreme Court, Appellate Division, Mulock, C.J.Ex.. Clute, Riddell, 
Sutherland and Kelly, JJ. March t6, 1918.

Municipal corporations (§ II E—152)—Money by-law—Consent of 
electors—Publication in newspaper—Municipal act (Il.S.O. 
1914. c. 192. s. 263.)

The provisions of s. 263 of the Municipal Act, R.S.O. 1914, c. 192, 
arc imperative and failure to publish a by-law, which requires the assent 
of the electors, in the village if there is a newspaper published there is 
a disregard of the principles of the Act and the defect or irregularity is 
not cured by the saving provisions of s. 150.

An appeal by B. R. Poulin from the order of Meredith. 
CJ.C.P., 42 O.L.R. 6, dismissing an application to quash a 
money by-law. Reversed.

Mclock, CJ.Ex.:—This is an appeal from the judgment 
of Meredith, C.J.C.P., dismissing an application to quash a 
money by-law of the Municipal Corporation of the Village of 
L'Orignal, on the grounds (1) of want of publication and (2) of 
want of power in the council to pass the by-law.

The by-law, before its final passing by the council, required 
the assent of the electors, and sec. 2G3, sub-sec. (5), of the Muni
cipal Act enacts that such a projxised by-law “shall lie published 
once a week for three successive weeks,” and sec. 2(o) defines 
‘published" and "publication” thus: “‘Published’ shall mean 
published in a newspaper in the municipal!!y to which what is 
published relates, or which it affects, or if there is no newsjinpcr 
published in the municipality, in a newspaper published in an 
adjacent or neighlreuring municipality; and ‘publication’ shall 
have a corresponding meaning.”

The proposed by-law related to the construction of public works 
within the corporate limits of the Village of L'Orignal, and the 
raising of money by the taxation of electors in that municipality 
wherewith to pay for these proposed works. Thus the subject- 
matter related to the respondent municipality. There was a news
paper published in the municipality; and, under these circum
stances, the statute required that the by-law be published in that 
municipality. This was not done, but, instead, it was published 
in another municipality.

Under these circumstances, such publication was a nullity as 
regards compliance with the statutory requirements; and there
fore, as regards the question now under consideration, it has to be
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determined as if the council could legally pass a moot) In-law 
without any previous publication thereof.

The learned Chief Justice of the Common Pleas was of • >iuion 
that such non-compliance with the requirement of the statute was 
an irregularity which might be cured under the provision- of sec. 
150.* The curative provisions of that section apply only where 
the election is “conducted in accordance with the principles laid 
down’’ in the Act.

1 am of opinion tliat the statutory duty to publish is imperative, 
and tliat failure to do so is a disregard of the principles of the Act.

In Re Mace and County of Frontenac, 42 U.C.R. 70, a county 
by-law under the Canada Temperance Act of 1864 was successfully 
attacked liecause of non-publication in accordance with the statu
tory requirements, which in that case were similar to those present 
here; and Armour, J., at p. 88, observed that ‘“due publication’ 
is an essential pre-requisite to the passing of the by-law

In Carluright v. Town of Napanee, 11 O.L.H. 69, a motion was 
made to quash a money by-law liecause of its not having I mi 
published the number of times required by the statute, and Mere
dith, J., being of opinion tliat the curative provisions of the statute 
applied, refused to quash it. The applicant apjiealcd, but before 
the appeal was argued the legislature validated the by-law, enact
ing however that such legislation was not to affect the costs of 
the then pending appeal, but that the Court might deal with 
them as if the validating Act had not Ireen passed; and the Court 
of Appeal awarded costs to the appellants, observing: “The appel
lants were quite within their rights in objecting when and as they 
did to the . . . municipality . . . assuming to act upon a by
law which was passed without due regard to the provisions of the 
statute:’’ Re Cartwright and Town of Napanee, 8 O.W.H. 65,117.

In In re Rickey and Tawnthip of Marlborough, 14 0.1..11. 587, 
594, a local option by-law was attacked. The then Municipal 
Act, 3 Edw. VII. ch. 19, sec. 338, required that “theday tied 
for taking the votes shall not lie less than three nor more than five 
weeks after the first publication of the proposed by-law." The 
voting was held after publication for two but liefore publication 
for three weeks; and Teetiel, J., delivering the judgment of the 
Divisional Court, said: "I am of opinion that a publication for 

•See. 150 is by sec. 274 made applicable to voting on a by-law.



42 D.L.R.] Dominion Law Reports. 683

only two, when the statute requires three, successive weeks, is not 
such an irregularity as sec. 204 (the curative section) contem
plates.”

With respect, 1 find myself unable to agree with the view of 
the learned Chief Justice of the Common Pleas, and think the by
law should lie quashed.

This conclusion Ixung reached on the first ground, it is not 
necessary to deal with the second.

The appellant is entitled to costs of the motion and of this 
appeal.

( lute and Sutherland, JJ., agreed with Mulock, C.J.Ex.

Riddell, J.:—In the view I take of the case, it is not necessary 
to say more of the contents of the by-law than that it is a by-law 
requiring the assent of the electors, under sec. 203 of the Municipal 
Act.

The Act, by sec. 263 (5), provides that, before such a by-law is 
voted upon, “a copy of the proposed by-law . . . shall be pub
lished once a week for three successive weeks . . unless there is 
no newspaper published in the municipality, sec. 2 (o) of the Act 
makes this mean “published in a newspaper in the municipality.” 
In the present case, as there was and is a newspaper published in 
L’Orignal, the statute must be construed as though it read “a copy 
of the proposed by-law . . . shall be published once a week for 
three successive weeks in a newspaper published in L'Orignal.”

This was not done: but for some reason, not apparent on the 
material Ix-fore us, a copy was printed in a newspaper at Hawkes- 
bury, some miles away. This is clearly not a compliance with the 
statute: it is not “publication” at all: sec. 2 (o).

The sole question then is whether sec. 150 saves the by-law—I 
think it does not.

1 agree with what is said by Mr. Justice Middleton in Rex 
ex rel. Voies v. Laurence, 22 D.L.R. 590. “It is not easy 
to define matters that come within the scope of sec. 150, 
nor do 1 think that it would be wise to attempt to do so.” I 
am not sure that the section “docs not entitle the Court to dis
regard the violation of an express provision of the statute,” as 
there have been many instances where the Court has in effect
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done that. But, if the section ever does entitle the Court to dis
regard the violation of an express provision of the statute, it can 
only be when it appears that the election was conducted in accord- 
ancc with the principles laid down in the Act, as indeed the -cation 
itself says.

To my mind, one of the principles laid down in the Act k that 

the electors in a municipality in which there is a newspaper, will 

receive notice through that newspaper (or one of them if there are 

more than one) when any by-law is to be voted upon. If a pub

lication in Hawkesbury were sufficient, it is hard to see why pub

lication in an Ottawa or a Toronto paper would not answer. 

Speaking from common knowledge, it is certain that a voter in a 
small town or village is much more likely to take in a city news

paper than a local paper published in a neighbouring ami probably 

rival town or village. (Every one who has ever Mnn such a 
municipality knows the truth of this statement.) Moreover, there 

are often ratepayers and electors who would be materially affected 

from a financial point of view by such by-laws who do not reside 

the year round in the municipality. It would be intolerable to 
cast upon these the burden of taking or at least reading all the 

newspapers in all the neighliouring towns and villages, at the peril 

of having heavy taxation upon their property, without their being 

able to vote and use their influence against it.
The cases of Re Begg and Township if Dunwicli, 21 O.L.R. 

94 (in which, p. 99, I consider myself bound by In re Salter and 
Township of Beckvith), and In re Salter and Township of lleckinth, 
4 O.L.R. 51, were decided on a different wording in the statute, 

and are not now applicable. If anything said in either is opposed 

to the present determination, it is not to be followed. It is not 

necessary to cite the previous cases, most of which will be found in 

Meredith & Wilkinson’s Canadian Municipal Manual, pp. 167- 
170.

I would allow the appeal with costs throughout—ami do not 
pass upon the other question raised.

Kelly, J.:—I agree in the conclusion of his Lordship tie Chief 
Justice and my brother Riddell, that this appeal must Ik allowed 
and that non-publication in a newspaper published in the muni
cipality to which the proposed by-law relates or which it affecte,
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is more than an irregularity curable by the provisions of sec. 150 
of the Municipal Act (R.8.O. 1914, ch. 192).

1 take it to be so that where there is a newspaper published in 
the municipality to which what is published relates (or which it 
affects) it is imperative that publication shall be in that newspaper 
(or in one of such newspapers if more than one), and it is not 
optional to publish it in a newspaper in an adjoining or neigh
bouring municipality.

There was in this instance a newspaper published in the 
municipality in question; non-publication in it is fatal to the 
respondent’s case.

The appellant is entitled to his costs of the appeal and of the 
motion to quash. A ppeal allowed,.

THEBERGE v. DUMESNIL.
Quebec Court of Review, Archibald, A.C.J., Letellier, and Lune, JJ.

June 5, 1918.

Arbitration (§ II—12) — Notary—Instructions by arbitrators — 
N egugence—Damages.

A notary who has been given instructions by arbitrators to receive 
their award and signify it to the parties within the delay in which the 
signification has to be made, and who negligently neglects to do so, is 
responsible for resulting damages.

Appeal from the judgment of Fortin, J. Reversed.
Handficld & Hand field, for plaintiff ; Ikaubien & Lamarche, for 

defendant.
Archibald, A.C.J.:—The judgment maintained the position 

taken up by the defendant from every point of view. The first 
considérant of the judgment holds that the defendant had never 
received a mandate for the signification of the award. This con
sidérant was based upon what the judge held to be the illegality 
of the verbal evidence which was adduced at the trial to establish 
the instructions given to the notary to signify the award.

Indeed, if this evidence could be held to lie legal, there would 
be no doubt that the notary had been urgently instructed to signify 
the award immediately. These witnesses who established this 
fact were examined without objection on the defendant's part, but 
after their examination was closed, the defendant moved to be 
allowed to put in the record his objections to that evidence as 
being unwarranted.
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The mandate in question not lieing provable by parol .!,-n,.e 
tin1 <lefendant was |x»rsonally examined and the judge l;< that 
hi- exa: did not afford any commencement de pn par
écrit.

Without discussing the question as to whether the n .nidate 
in <iuestion eouhl he proved hy verbal evidence or even whether 
it required any proof at all, had then the defendant been employed 
hy the arbitrators for the purpose» of rentlering their award? 1 
would say that the defendant, in his evidence, admits, fir-1. that 
he put a charge in his books of $100 in respect to his services in 
connection with tin* award in question. Of this $100, $50 ; s his 
fee, and the other $50 was to go to an unnamed person, that he 
di<l signify the award on the llith April and that no special charge 
was made in his hooks for the signification. That the $50 received 
hy him was intended to cover the receiving alftuiwwanj’.url its 

signification. That arrangements had, from the " ' ' ‘ i, been
made with him in relation to that question of fees, lit the 
notary knew that the award was not complete without significa
tion, and that in another case previously the question of necessity 
of signification within the delay had been raised in connection 
with an award received by him.

It strikes me that this admission is not only a commencement 
of proof in writing, but is complete proof that the engagement of 
the notary was to receive the award and to make signification of it.

I am, therefore, of opinion that this considérant of the judgment 
is unfounded.

The next considérant of the judgment is that tin- judgment 
rendered by the Superior Court, quashing the award, cannotbe 
opposed to the defendant who was not a party to the cm-e, and in 
connection with that the third considérant, that then» is no dis
position of the railway law which exacted the signification of the 
arbitrators’ award, and that, therefore, it was not in reality the 
want of signification which caused the plaintiff's damages

1 would be disposed to admit that the defendant could not be 
bound by the judgment in question, seeing he was not a party to 
the case, but 1 feel disposed to differ from the conclusions to 
which the honourable judge arrived as to the necessity of signi
fication.

The award of the arbitrators is in reality a judgment and must

6363

6530
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Ik- published, in my opinion, like any other judgment. The Rail
way Act provit le* that the delays for appeal to the Superior Court 
from the award are to run from the date of signification.

1 think it is plain that until the award is signified, the duty of 
tin- arbitrators has not been completed and that duty must !>e 
completed within the delay fixed by the arbitrators for rendering 
the award, because after that delay they are no longer arbitrators 
and have no jamer.

S. 206 of the Railway Act (c. 117 R.S.C.) is as follows:—
Quand lu sentence arbitrale |x>rte l'indemnité à plus de $000, toute 

paitic à l'arbitrage peut, sous un mois après avoir reçu de l'un des arbitres, 
ou de l’arbitre unique, selon le eus, avis écrit du prononcé de lu sentence 
arbitrale, en interjeter appel sur toute question de droit ou de fait à une cour 
supérieure.

It seems to me that necessarily implies a written notice from 
one or more of the arbitrators. Naturally that must bv before 
the arbitrators Ix-come fundi officio. S. 152 of the Railway Act 
of 1888 contains the following words:

Et il ne sera pas nécessaire de signifier d'avis ft aucune des parties, mais 
elles seront suffisamment notifiées par la remise de l'avis à l’arbitre qu'elles 
auront nommé ou dont elles auront demandé la nomination.

S. lt«7 of the Railway Act presently in force, which corresponds 
to said s. 152 of the Act of 1888, does not contain tin- words just 
above cited. These words provide that t he written notice required 
might In- given to the arbitrators themselves and each party was 
sufficiently notified by notice to the arbitrators who were supposed 
to represent them.

The omission of these words from the section presently in 
force must be taken as equivalent to an abolition of the provision 
that notice to the arbitrators was sufficient notice to the parties 
who represent them.

Neither one of these sections, however, sots up the ground that 
no notice is requisite, and it would indeed be curious if a deed passed 
with notary, which may not come to the knowledge of the parties, 
is to be considered a final judgment promulgated.

I am fully of opinion that the notice was necessary and that 
it required to be served before April 10, and the defendant admits 

knew that. But he says that lie did not know what was 
the delay within which the signification had to lx- made. That 
excuse does not seem to me to be of any force. He had previously 
been engaged on more than one occasion in such matters and he
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docs not deny that he knew the law with regard to it. II- knew 
that the arbitrators would become functi officio at a certain l it,, 
fixed by them and that the notice had to be served previous to tint 
date.

Besides that, as lie received the award on Mardi 31, he e ight 
have signified it the next day or following day. In not doing mi 
he was guilty of delay in the performance of his duty.

A notary who undertakes to do a thing promptly wh- n in
structed, if he does not do so, must bear the consequences.

With regard to the considérant of the judgment that the notary 
had not been paid for his services, that seems to be unfounded.

The notary had made a special arrangement with regard to hi> 
fees, and it would seem as if that arrangement was considerably 
more than what he would have boon entitled to under the notarial 
tariff. It would seem also as if he had made an arh^igeittcnt with 
somebody unnamed to get an additional $50 for him. The notary 
was entitled to refuse to give his services, unless he w.n- paid, 
undoubtedly, but lie received instructions and made arrangement- 
for payment and entered his account in his books. Me eaimot 
escape upon that plea.

With regard to the claim of the plaintiff in addition to the 
difference between the amount he actually received and the amount 
he would have received if the award had been maintained. I hold 
that the plaintiff is not entitled to recover from the notary the 
cost of litigation which he was obliged to pay, seeing that lie might 
have brought the notary into the case and did not do so.

I, therefore, would reverse the judgment and maintain the 
plaintiff’s action for the amount of $4,337.30.

Judgment in review:—Considering that the issues in t hi- cause 
relate to a claim by the plaintiff against the defendant mi sub
stantially the following grounds: The Lachine, Jacques Cartier 
& Maisonneuve R. Co. desired to expropriate a property belonging 
to the plaintiff and offered therefor a sum of $1,196.61: the plain
tiff refused the offer and arbitrators were appointed by the parties 
according to law, and said arbitrators, after various extensions, 
finally fixed April 10, 1913, to render their award. On March 31, 
1913, said arbitrators instructed the defendant, as notary, to 
receive their award and said notary did receive it. By the award, 
the sum of $5,534 was awarded to the plaintiff in place of $1,196.64
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offered by the railway company. The defendant did not signify 
the award upon the parties until April 10 1913, six days after the 
time fixed by the arbitrators for rendering the award. The rail
way company attacked the award before the courts on the ground 
of failure to signify it upon the partie.- before April 10, 1913. 
The court maintained the contestation of the railway company 
and cancelled the award, and, thereupon, by law. plaintiff was 
obliged to accept the sum offered by the company, namely, 
$1,190.04 as full eon jhip at ion, in place ol receiving the said sum 
of $5,534, which they would have done if the defendant had 
signified the award as he was bound by law to do, and as he was 
instructed to do, previous to the time when the arbitrators became 
fundi officio. The judgment dismissed the plaintiff's action on 
several grounds set out therein ;

Considering that there is error in the said judgment in holding 
that the defendant was not obliged by hi.- office to signify the said 
award upon the parties, and in holding that it was not proved 
that the notary has Ixhmi instructed by the arbitrators to signify 
the award u|Km the parties, and in holding that the signification 
of the award upon the parties was not necessary to its validity, 
anil consequently in holding that the non-signification of the 
award was not the ground of the plaintiff’s loss;

Considering that it has been proved that the notary was in
structed by the arbitrators to signify the award upon the parties 
promptly after its reception by him, and promised to do so and was 
paid for doing so, the notary having entered in his books a single 
charge for the reception and signification of the award;

Considering that it is the duty of a notary to take all legal 
steps so that the acts received by him may lx? valid and effective 
in the interest of the parties;

Considering that the plaintiff has established by legal proof 
that by reason of the failure of the notary to perform his duty in 
signifying the award, the plaintiff lost the difference between the 
sum offered by the railway company and the amount awarded by 
the arbitrators, namely, the sum of 84,337.30;

Considering, however, that the plaintiff was not entitled to 
include in his claim against the defendant, any costs incurred by 
him for legal expenses, inasmuch as he did not make the defendant
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a party to his proceedings; doth reverse the judgment of the 
Superior Court and proceeding to render the judgment which that 
court ought to have rendered; doth condemn the defend nut to 
pay the plaintiff the said sum of $4,337.3(>, and costs with interest 
thereon from April 10, 1913, and costs both in the Superior Court 
and in the Court of Review.

A ppcal allowed.

UNGER v. HETTLER LUMBER Co.
Ontario Supreme Court, Appellate Division, M uloek, C.J.Ex., Clute, It Mil, 

anti Sutherland, JJ., and Ferguson, J.A. March 26, 191

Contracts (§ II D—104)—Lumber camp —Hiking of services ok mi hum.
PRACTITIONER—ORAL—COMPLIANCE WITH PUBLIC 111. XI II 

The employment under an oral contract of a duly qualitii i| pij- 
tinner to look after the employees in a lumber eaniM is n sufli. i ni mu., 
pliance with Hegulation 4 of s. 118 of the Public Health Act I,’mi, 
loi I. c. Sll)<

An appeal by the defendants from the judgment of the Judge 
of the District Court of the District of Nipissing, in favour of the 
plaintiff, for $144 and costs, in an action for the recovery < f ti oney 
expended by the plaintiff in connection with the illness ityphoid 
fever) of his son, said to have been contracted by the son while 
in the service of the defendants in a lumber-camp.

R. C. H. Ca88eh, for appellants.
R. T. Harding, fur respondent, the plaintiff.

Mclock, C.J. Ex.:—This is an appeal by the defendant 
company from the judgment of His Honour the Judge of the 
District Court of the District of Nipissing, in favour of the 
plaintiff, for $144 expenses incurred by him in providing n edical 
care and attendance for his son when suffering from typhoid fever 
contracted whilst in the defendant company’s service.

The defendant company are employers of labour in their 
lumber-camp, in the unorganised district of Nipissing. AI out 
the 2nd September, 1915, Ernest Vnger, a young man under the 
age of 21 years, and son of the plaintiff, entered their service at 
their camp and continued in their employment until the 15th 
October, 1915, on which day he left on account of illness, returning 
to his father’s home. The plaintiff at once summoned a medical
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man, and, on his advice, placed his son in hospital under the care 
of Dr. Brandon, who on the 21st October found him suffering from 
typhoid fever, and the judgment in question is in resjvect of the 
excuses which the plaintiff incurred in thus providing his son 
with hospital and medical services.

The plaintiff contends that, by virtue of the Public Health 
Aet, R.S.O. 1014, ch. 218, and the regulations made thereunder 
by the Provincial Board of Health, he is entitled to recover those 
exposes from the defendant company.

Section 118 (1) (d) enacts that the Board of Health may make 
regulations “for providing for the employment of duly qualified 
medical practitioners by employers of labour in lumbering camps,” 
etc.: and suls-see. (4) declares that : “If default is made in comply
ing with any of the regulations the Board may direct that what is 
omitted to lie done shall be done at the expense of the jierson, 
firm or corporation in default, and if the default is the failure to 
employ a duly qualified medical practitioner, as provided by clause 
(d) of sutnsection 1, the employing person, firm or corporation 
shall be liable to pay the reasonable expenses incurred by any 
employee for medical attendance and medicines, and for his main
tenance during his illness.”

Legulations No. 3 and 4 of the Board, made under the authority 
of sec. 118, are as follows:—

lxegulation (3): “Every employer of labour on any work 
other than a lumber-camp shall contract with one or more duly 
qualified physicians for the medical and surgical care of his em
ployees; and may deduct from the pay due any employee a sum 
not exceeding $1 per month, which shall be paid to the physician 
or physicians so contracted with, without rebate or deduction, 
and every such physician shall supply medical attendance and 
medicine to the employees.”

Regulation (4): “Every employer of labour in a lumber-camp 
may contract with one or more duly qualified physicians in the 
manner hereinbefore provided, and in that case may proceed in 
the manner authorised by the said regulations, and every physician 
so contracted with shall possess the powers and jierform the duties 
set out in the next preceding regulation, but every such employer 
who does not contract for the medical attendance of his employees
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shall be responsible for the medical care and maintenance of each 
and every employi* taken ill while in his employ, and shall incur 
a like responsibility for each and every case of sickness which 
developcs in an employee after quitting his service or after I eing 
discharged from his employ when, in the opinion of the Provincial 
Board, the origin of such sickness is traceable to the period of 
such employment,” etc.

Regulation No. 5 requires employers of laliour on all works 
in unorganised districts to "transmit, at the time of the making 
of the contract, a copy of the same to the Secretary of the Pro. 
vincial Board of Health, and notice of any subsequent change made 
in their physicians, or of changes in the contracts between the two 
contracting parties.”

On the 28th August, 1914, the defendant company entered into 
a written contract with Dr. McKee, a duly qualified physician, 
whereby the latter agreed to furnish surgical and medical inten
dance to the men employed by the company at their camp, 
duringthe season 1914-1915,and toprovidehospital accommodation 
for hospital cases at Cache Bay, North Bay, or Sudburj The 
company’s operations ended in or alxiut the month of May, 1915. 
and the contract then also terminated.

Prior to Ernest Unger entering the service of the defendant 
company, the latter made a verbal contract with Dr. McKee 
for the coming season, being of the same tenor as the expired 
written one; and, in pursuance of such verbal contract, Dr. McKee 
entered upon his duties as contracting physician, visiting the 
camp on many occasions, beginning on the 24th August, 1915, 
and continuing until after Ernest Unger had left the company1! 
service.

The plaintiff’s counsel contended that a verbal contract did not 
fulfill the requirements of the regulations.

By regulation (4), the employer “may contract ... in 
the manner hereinbefore provided.” This has reference to 
regulation No. (3), but that regulation does not require a written 
contract, nor is there anything in regulation No. 4 calling for » 
written contract. Regulation 5 contemplates a written contract 
merely for the purpose of the Board of Health ; but, quoad employees, 
a contract, whether verbal or written, meets the requirements of 
regulation No. 4.



42 DXH.] Dominion Law Redouts. 003

I am therefore of the opinion that the company had contracted ONT- 
within the meaning of regulation No. 4, and therefore they arc S. C. 
not responsible either to Krnost Unger or to hia father for Ernest’s Unoer 
r.eiliral care and maintenance during hia illness. ».

This conclusion having liecn reached, it ia not necessary to Lumber Co. 

detem ine whether in any event the father could maintain this Uulotk CJ El 
action.

As to the question of coals, the defendant company in their 
statement of defence allege that Ernest Unger was dismissed for 
theft, and that lie left their employ in apparent good health and 
without complaining of lieing unwell. The evidence shews that 
he was ill before leaving; and there is, in my mind, no doubt that 
the typhoid fever which suliscqucntly developed had its origin 
whilst he was in the service of the defendant company. The 
statement that Ernest Unger was dismissed for theft was irrele
vant to the issue, and no evidence whatever was offered in support 
of it, and the conclusion is that the charge was baseless. In 
fairness to the man charged, the defendant company should at 
the trial have publicly withdrawn it and asked that it be expunged 
from their statement of defence. They not having done so, I 
think we should on this appeal order that the charge be expunged 
from the statement of defence as scandalous, and because of its 
baseless nature the defendant company should be deprived of any 
costs here or below.

Being of the opinion that the plaintiff has no cause of action, 
the appeal should be allowed and the action dismissed, without 
costs.

Clute and Sutherland, JJ., agreed with Mclock, C.J. Ex. Cists, I 
Sutherland, J.

Riddell, J.t—This is an action brought under the provisions 
of R.S.0.1914, ch. 218.

Ernest Unger, being the infant son of the plaintiff, engaged 
with the defendants at their lumbcr-ramp, about 17 miles from 
Field. It is admitted (though I should have had great difficulty in 
»o finding on the evidence) that he contracted typhoid fever at 
the defendants’ camp. He, feeling sick, left the defendants’ 
employ on the 8th or 9th October, 1915, and some eight or nine 
days thereafter arrived at the plaintiff's home, plainly suffering
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from typhoid. He was taken to the hospital at North Bay, where 
he recovered, and is now on active service abroad. The plaintiff, 
his father, sued the defendants for the amount of the hosptal 
bill, and recovered judgment for $144 in the District Court of the 
District of Nipissing. The defendants now appeal.

The whole cause of action is based on sec. 118 (4) of the statute 
R.S.0.1914, ch. 218. By sec. 118 the Provincial Board of Health 
is authorised to make regulations, (1) (d): “For providing 
for the employment of duly qualified medical practitioners by 
employers of lalxmr in lumbering camps . . . and for the 
erection of permanent or temporary hospitals for the accommo
dation of persons . . . employed.” Sub-section (4) pro
vides: “If default is made in complying with any of tin* regu
lations . . . and if the default is the failure to employ a 
duly qualified medical practitioner, as provided-for by clause (d) 
of sub-section (1), the employing person, firm or corporation dull 
be liable to pay the reasonable expenses incurred by any employee 
for medical expenses and medicines, and for his maintenance 
during his illness.”

The Provincial Board of Health made regulations, amongst 
other things, as follows:—

“1. Every employer of labour on any work in any lumbering, 
mining, construction or other camp, saw-mill and other industry 
situate in any portion of the unorganised districts without muni
cipal organisation, shall, upon the establishment of each and even- 
camp and work, forthwith notify the Provincial Board of Health 
of the establishment of the same . . .

“2. Every employer of labour on any such work shall contract 
with a duly qualified physician for the sanitary supervision of 
camps, dwellings, or works, and such physician shall inspect the 
same at least once a month or oftener if, in the opinion of the Chief 
Officer of Health, the health conditions of the Province require it, 
and shall forthwith report in writing to the Provincial Boar 1 . .

“4. Every employer of labour in a lumber-camp may contract 
with one or more duly qualified physicians in the manner herein
before provided, and in that case may proceed in the manner 
authorised by the said regulations, and even- physician -<> con
tracted with shall possess the powers and perform the duties set 
out in the next preceding regulation, but every such employé
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who does not contract for the medical attendance of his employees 
shall t>e responsible for the medical care and maintenance of each 
and every employee taken ill while in his employ . . .

“5. Employers of labour on all works in the unorganised 
districts without municipal organisation, shall transmit, at the 
tin e of the making of the contract, a copy of the same to the 
Secretary of the Provincial Hoard of Health, and notice of any 
subsequent change made in their physicians, or of changes in the 
contracts between the two contracting parties . .”

The defendants did employ Dr. McKee, a duly qualified 
physician, and entered into a written contract with him, on the 
29th August, 1914, for one year; a copy of this contract was sent 
to the Provincial Board. When the year expired, the defendant 
and the doctor not Ixdng certain what the Compensation Hoard 
(that year instituted) would do in respect of camp-work, agreed 
that the employment of the doctor should continue under the 
•green ent of August, 1914, until they fourni out what the Com
pensation Hoard would do. The doctor went on as usual ; and there 
is no pretence that he did not visit the camp at proper intervals 
or that he in any wise failed to perform his duties.

On the 30th October, 1915, a new contract was signed, and a 
copy sent to the Hoard. It was during the time before this day, 
and while the doctor was working under the verbal extension of 
the fom er contract, that the infection took place.

The whole ground of action is this: the regulations have the 
force of law ; they provide for a copy of the doctor’s contract being 
sent to the Hoard, therefore a written contract a one will answer 
the requirements; accordingly, unless the doctor is working under 
a written contract, there is a “failure to employ a duly qua ified 
medical practitioner, as provided by clause (d) of sub-section (1),” 
and the defendants are liable.

1 think the argument cannot succeed. Clause (d) gives the Hoard 
power to make regulations “for providing for the employment 
of duly qualified medical practitioners;” and the Hoard (in the 
second extract above) made a regulation that the employer should 
contract with a duly qualified physician for sanitary inspection 
of the camp, and (in the third) gave power to the employer to 
contract for tin? medical care of the employee.

In certain localities the Hoard requires a copy of the contract
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to be sent in; but that has nothing to do with the employment; 
it merely offers a convenient, speedy, and certain method of 
proving that the employment has taken place. The require
ments authorised by clause (<#) are exhausted by the prev ious 
regulations, and that of a copy of the contract is not within the 
purview of the clause.

Had the defendants failed to carry out the regulations requir
ing or authorising the employment of a physician, sub-sec. (4) 
would or might apply, but not if they simply had an oral and 
not a written contract.

I think the action cannot succeed; the appeal should be allowed 
anil the action dismissed; but, for the reasons mentioned by the 
Chief Justice, without costs.

If sub-sec. 4 were held to apply, there might be other difficulties 
in the plaintiff’s way—e.g., his right to sue etc.; but, in the view 
I take of the case, it is not necessary to consider these.

Ferguson, J.A., agreed with Riddell, J. Appeal allowed.

MILLS v. SHERWOOD STORES Ltd.
Saskatchewan Court of Appeal, llaultain, Xeudanda and Lamonl, JJA

July II, ms.
Master and servant (1 V—340)—Death or rot—Father eartiaut

DEPENDENT ON EARNINGS—BASIS OE COMPENSATION—M AXIVCM 
AMOUNT.

The compensation awarded for the death of a fifteen year old hoy, 
who lived at home with his father and mother and on whom- eamine 
the father is partially dependent for the support of his family, should 
be the maximum amount allowed by the Workmen’s Coint.-nsation 
Act (1910-11 Saak., c. 9, s. 18).

Appeal from the judgment of a Dist. Judge in an action 
under the Workmen’s Compensation Act for damages for the 
death of a 15 year old boy. Appeal allowed, amount of com
pensation increased.

P. M. Anderson, for appellant ; G. //. Parr, K.C., for respondent. 
Haultain, C.J.8., concurred with Newlands, J.A.
Newlands, J.A. :—In assessing the damages for the plaintiff undo 

the Workmen’s Compensation Act, the District Court Judge de
ducted from the amount paid in by the deceased to the family 
fund an amount to cover his board and lodging, clothing, etc.

I do not think that he has assessed the damages on a right 
principle. The boy who was killed was 15 years old. Ho lived 
with his father, the plaintiff. He paid all his wages, which, with 
the extra he made selling papers, amounted to 130 per month,
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over to his mother, and it was used for the ordinary living expenses 
of the family.

In Main Colliery Co. v. Danes, [1900] A.C. 358, Halsbury, 
L.C., at p. 361, says:—

The whole family were dejxmdeut upon the wages. Whose wages? 
Partly tikis boy’s wages. It is said that this boy was under no obligation to 
support his brothers and sisters. No one denies that; but it appears to be 
forgotten that the obligation is upon the head of the family. He is by law 
bound to support the family, and he would be punished by law if he did not 
§up|)ort them. Therefore, the burden being upon the father of the family, 
the father of the family in his turn obtains from the wages of those who are 
being maintained by him a partial contribution to the general fund. Why is 
not the father in the discharge of that burden partly dejiendent upon the earn
ings which he receives from his children? I am not able to answer that ques
tion. It appears to me that he must be relying or dependent—call it what 
you please—for the means by which he discharges his legal obligation u|>on the 
funds supplied to him, or partly supplied to him, by the children who earn 
those funds.

From the above language of the Lord Chancellor, 1 take it 
that his opinion is that, the burden being on the father to provide 
for his family, any contribution by a member of the family to the 
fund which supports the family renders the father, to that extent, 
dependent upon the earnings of the member of the family making 
the contribution. He further went on to say:—

I observe that in this case Rigby, L.J., says that he should have found 
exactly as the County Court Judge has found; so should I. I entirely concur 
with that. Whether I should have found the exact amount is a different 
question; but I should have thought that the course pursued was the proper 
course to pursue, and I hope that is the course that will be pursued.

Now in that case the County Court judge pursued the same 
course as the District Court Judge did in this case, t.e., he found 
that the parents were in part dependent upon the son’s earnings, 
and after taking into consideration the* amount necessary for the 
boy's keep and clothing awarded £23 8s.

This, however, is not the course that should have been pursued 
in this case, because the English Act differs from ours in the 
amount of compensation allowed where the dependency is only 
partial.

Iik England, where the parties are wholly dependent and death 
results from the accident, the compensation is fixed by his wages 
for the preceding 3 years or the sum of £150, but not exceeding 
in any case £300, but where the dependency is only partial such 
sum, not exceeding in any case the sum payable under the fore-
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'ng provisions which may he agreed upon or determine I by 
arbitration to be reasonable and proportionate to the injury to 
the Haiti defendants. See schedule 1, Workmen's Compensation 
Act, 1897 (Imp.).

Under our Act, the amount of the compensation recoverable 
shall not exceed either such sum as is found to be equivalent to 
the estimated earnings during the 3 years preceding the injury 
of a person in the same grade employed during those 3 years in a 
like employment or the sum of $1,800, whichever is larger, but 
shall not exceed in any cast* the sum of $2,000: s. 15, Workmen’s 
Compensation Act (1910-11, Sank.).

The difference !>etween the two Acts in the case of a partial 
dependency is, in England, the compensation is to l>e propor
tionate to the injury to the dependants, while here there is no 
difference between that and partial dependency. Where the com- 
pensation is proportionate to the injury to the dependents, it is 
necessary to take into consideration the actual amount received 
from the deceased, which would lie after deducting the exj)onse 
of his keep, but where the eompensation is a definite amount, or, 
rather, not to exceed a definite amount without any such quali
fication, the compensation should, where death occurs, he the 
maximum amount, which would in this case lie $1,800, which is 
the amount suggested by my brother Elwood when this case was 
previously before the court.

Lamont, J.A.:—In my opinion this appeal should lx; allowed. 
The evidence established that the wages of the deceased boy were 
$30 per month, all of which he gave to his parents, ami that it 
cost $12 to maintain him. The difference was the extent to wInch 
the father was dependent upon the boy’s earnings. The District 
Court Judge considered that $12 was too small an amount to allow 
for maintenance, so he placed it at $17.50 per month. There was, 
in my opinion, nothing in the evidence to justify placing the cost 
of maintenance at this amount. Both father and mother testified 
that the boy’s food and clothes cost, as nearly as they Could 
arrive at it,-about $12 per month. This, of course, did not in
clude compensation to the mother for many little things which 
she did for her boy, but $12 per month was the cash outlay for hie 
maintenance. The testimony of these two witnesses was the only 
evidence on the point, and I do not think it was open to the trial
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judge, in face of the evidence, to increase the amount to SI7.50. 
The.total compensation was fixed at $900. This sum was arrived at 
by taking S150 per year as the difference between the total wages 
and the cost of maintenance and awarding that sum for 6 years. 
This was divided equally tetween father ami n other.

The actual difference between the wages and cost of main
tenance was S‘210 per year, instead of 8150, on the basis of calcula
tion adopted by the judge. The plaintiff was entitled to recover 
$1,296.

It was argued that, as the injury resulted in death, the plaintiff 
was entitled to the $1,8(X) fixed by the statute. I am not prepared 
to lay that down as a rule. The object of the Act was to provide 
compensation. I can imagine cases in which an award of $1,800 
would be more than compensation. For example, take the case 
of a boy who was contributing to the family purse only 82 or $3 
per month, or small sums at irregular intervals. In such a case 
$1,800 would far more than compensate the father for the pecuni
ary loss resulting from the death of the boy.

I am, however, of opinion that had I been fixing the compensa
tion in a case like the present, where the deceased was a steady, 
ambitious boy, earning $30 per month and likely to earn more, 
and handing all he earned to his mother, 1 would not have con
sidered the maximum fixed by the statut* a more than fair com
pensation. Under the Act, however, it is the District Court 
Judge who is charged with the duty of fixing the compensation.

The appeal should l>e allowed with costs, and the compensation 
raised to $1,296. This will be apportioned as directed by the tria 
judge. Appeal allowed.

ROBINSON v. LONDON LIFE INSURANCE Co.
Ontario Supreme Court, Aji/tcllate Division, Mulot k, C.J.Ex., ('lute, Riddell 

and Sutfurland, JJ., and Ferguson, J.A. March 25, 191H.

Insurance (§ VI B—275)—Contract—Completion of—Tender of 
policy—Acceptance by insured.

A contract of insurance is complete only when the company has ten
dered a policy which has been accepted by the assured.

[Sharkey v. Yorkshire Insurance Co., 28 D.L.ll. 191, affirmed 32 D.L.ll. 
711, referred to.]

An appeal by the defendants from the judgment of Falcon- 
bridge, C.J.K.B., at the trial, in favour of the plaintiff, the 
widow of J. E. Robinson, deceased, for the recovery of $1,000, the
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amount of an alleged insurance by the defendants on the life of the 
deceased.

The defendants denied that there was any insurance contract 
with the deceased subsisting at the time of his death or at any 
time.

J. M. McEtoy and E. Jeffery, for appellants.
C. II'. Bell and T. B. McQueslen, for respondent.
Mulock, C.J. Ex.:—This is an appeal from the judgment 

of Kalconbridge, C.J.K.H., in favour of the plaintifl fur $1,000 
and costs.

The plaintiff is the willow of J. E. Robinson, and brought this 
action to recover the amount claimed to lie due her by virtue of an 
alleged life insurance contract in her favour, made by the defendant 
company with the said Robinson.

There is no material dispute as to the following facts anil cir
cumstances.

The defendants are a life insurance company, having their 
head office at the city of London, and one J. D. Calvert was their 
local agent at the town of Preston to receive applications for insur
ance and insurance premiums and to procure medical examination 
of applicants for insurance therein.

On the 3rd February, 1917, Robinson made a written applica
tion to Calvert, at Preston, for insurance on his life for $1,01)0, 
and paid to him at the time, in cash, the sum of $5, anil dcliicred 
to him his promissory note for $3.62, payable on the 20th February, 
1917, making together the sum of $8.62, the estimated amount of 
the first quarter’s premium, and Calvert gave to Roi inson a receipt 
for the money in the following words and figures

“The London Life Insurance Company, 
“Head Office, London, Ont.

“February 3rd, 1917.
“Interim Receipt.

"Received from Mr. J. E. Robinson $5.00, which is a payment 
on account of first year’s premium on insurance of $1,000.00 for 
which application has this day been made in the above named 
company. No obligation is incurred by said company by reason 
of this payment unless said application is accepted and a policy 
granted.

“J. D. Calvert,
“Agent.”
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Then follow! n foot-note in the following words: “Unlee* you 
receive your policy or money is relumed within CO days from the 
dele of this receipt, please notify the company, giving the name of 
agent, the amount paid, and the date when paid."

At this time, Robinson was engaged us a furnace-man at certain 
etccl works, and Calvert exj Inined to him that the company might 
ngard his occupation ns hazardous, and in consequence require 
piment of a larger premium, and Robinson fully understood 
that he might be required to pay a larger premium.

Robinson resided some distance from Preston, and was anxious 
to undergo medical examination liefore going home. The com
pany’s medical examiner at Preston being absent, the examination 
was made by another physician, appointed for such purpose by 
Calvert. On the same day, Calvert forwarded the application, 
the 15, and the note, to the company, enclosed in his letter worded 
as follows:—

“Preston, February 3rd, 1917.
"The Ixmdon Life Insurance Co.,

“London, Ont.
“Dear Sirs:

"lam forwarding application for *1,000 from Mr. J. K. Robin- 
ion, of Hamilton, together with *5.00 and note for $3.02. 1 may 
say that I have taken it upon myself to have the examination made 
by Dr. Hogg, of Preston. Mr. Robinson was visiting Preston and 
had to return to Hamilton shortly after he signed the application. 
Our Dr. Oakes was out of town and not expected back until 7.30. 
Dr. Buchanan, of fiait, was also out and I could not get an idea 
ai to the time he would get tinck. As the applicant lives out of 
Hamilton on rural route, he said he would prefer examination made 
whilst in Preston, with the result that Dr. Hogg is the examiner. 
I trust this is satisfactory, seeing that Mr. Robinson did not make 
the request to have a special doctor.

“ Yours truly,
“J. D. Calvert.’’

On the 6th February, the company sent the application with 
the following letter to A. J. Arnold, of Kitchener, their district 
agent:—

“Dear Sir: Re James E. Robinson.
“We are returning this application, as the occupation calls for
46—42 D.L.H.
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__ an extra premium of $3.00, if this man is working on a blast furnace.
8. C. For information we would refer you to p. 347 of your manual.

Robinson Kindly have the necessary changes made and initialled by the
applicant.

“Yours truly,
“H. It. Laurie,

“Asst. Actuary."
Arnold evidently communicates! the tenor of this letter to

London
Lite

Insurance
Co.

Milo*. CJ.Ei

Calvert, for on the 8th February, 11)17, he wrote to Kohin-om» 
follows:—

“ J. K. Robinson, Ksq., Hamilton, Ont.
“ Dear Sir: 1 have Usui notilied by the company that t lie nature 

of your occupation calls for an extra premium of 76c. ,|» r quarter, 
13 weeks. I am forwarding the application which you signed, fur 
your initials, us the quarterly payment will lie 811.37. IlLtead of 
$8.02. You will notice the alterations I have made and if you will 
kindly put your initials ‘J.E.1V lietween the crosses we neisl not 
have another application signed. The balance of first quarterly 
payment will In- $4.37 due 20th inst. as per your note, whichal-o 
requires your initials'J.E.R.’ I shall lie glad to have the note and 
application returned in enclosed envelope at your earliest conven
ience. Trusting you will find this satisfactory, we remain.

Yours truly,
“J. I). Calvert."

It does not appear when the medical officer's report was sent 
to the company, but at the trial it came from the company'» 
custody, and had stamped thereon the words: “Received main 
office, February 10th, 1917. Answered.”

On the 24th February, Mrs. Robinson, the plaintiff, at her 
husband's request, came to Calvert's office at Preston, bringing 
and delivering to Calvert the original application and note, with 
the changes initialled as suggested by Culvert. She then paid to 
Calvert $4.37, the amount of the amended note, which Calvert 
I hen delivered up to her, and at the same time he gave her i receipt 
for the $4.37, worded as follows:—

“ Preston, February 21th, 1917.
“ Received from Mrs. Robinson the sum of $4.37, liemg balance 

of quar. rly premium for application for $l,(XHt insurance from
London Life Ins. Co. “ J. D. ( divert.”
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. blast furnace. 1 
your manual. 1 
tiallni by the 1

<»n the same day, the 24th February, Calvert sent the amended ONT-
1 application, together with the $1.37, to the company, accompanied 8. C.
1 by a letter in the following words:— Robinson

“Preston, February 24th, 1917. »•
| “The laindon Life Insurance Co.

iriv.
sst. Actuary." 
this letter to I 
» Robinson as 1

“Dear Sirs: I forward herewith application from Mr. Robin- lN8™,,Nce 
son. The premium alteration has licen initialled, which 1 trust is —-

1 in order. Please timi order for 84.37, living lialnm-c of first quarter's CJ
1 premium. “Yours truly,

lat the nature 1 
. .per quarter, 1 
ou signed, for 1 
17. mstead of 1 
ad if you will 1 
i we nml not 1 
irst quarterly 1 
:e, which also 1 
the note and 1 

rliest eonven- 1

“J. 1). Culvert.
“P.S. I have returned the note to Mr. Robinson for balance

1 paid."
At the trial Mrs. Robinson testified that at the interview of 

the 24th February, Calvert assured her that the application had 
been passed, and that the receipt was as gissl as a policy. Calvert

1 denies having so spoken. His version is: “I said to Mrs. Robinson,
‘The application appears to he in order, and if the company

1 accepts the life and the policy is issued, 1 will sec that it is delivered
1 immediately.' ”

Calvert had only at that interview received the altered or new
I application, and it was still in his hands. It had not been passed, 

and it is improbable that he gave Mrs. Robinson any such assur
ance. liven if he did, it was contrary to the facts and was un

I). ( alvert." 
tort was sent 1 
e company's 1 
îeeivec l main 1

authorised, and Calvert could not on la-half of the company make
1 an insurance contract on Robinson’s life.

On Sunday the 25th February, Robinson died. On the fo low
ing day, the company received the amended application and the
M.37, and certain clerks in the company's employment then

intiff, at her 1 
Lon, bringing 1 
id note, with 1 
then paid to 1 
Inch Calvert 1 
her a receipt 1

proceeded as a matter of routine to prepare the policy. On the
1 27th February, Calvert received a telegram from Mrs. Robinson
1 informing him of her husband's death, and on the same day he 

wrote the company informing them of the death.
Tliis letter was received by the company on the 28th February.

Ip tn this time the proposed policy had not Ix-vn signed or sealed 
by the company or any of its officers, and one of the clerks who had

Mtli, 1017. 
icing balance 1 
u ranee from 1 
Calvert."

been engaged in the preparation of the policy, on learning of
1 Robinson s death, destroyed the intended policy. Subsequently
1 the premium which had lieen paid was returned by cheque to Mrs.

Roliinson, who then consulted her solicitors. They then returned
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the cheque to the company, who sent it baek to the solicitors, and 
they, without prejudiee, retained it, and commeneed this ac linn.

The defenee is, that no eontract had been entered into lietween 
the eompany and Robinson, and that is the question now to I,, 
determined. If there was no eontract liefore Robinson's 01:1th 
nothing that happened thereafter eould create one, for a contract 
cannot lie made with a dead man.

The plaintiff contends that, when Robinson delivered his first 
application and paid the $5, it was understood that, upon accepting 
the application, the company might cliarge an additional sum un 
account of the premium ; that, on receipt of the application, the 
company’s officials notified their agent that the application had 
been accepted, provided that Robinson paid a quarterly premium 
of 19.37 instead of 18.02; that the agent so notified Robinson and 
requested payment of the additional sum; that, on the 24th Feb
ruary, Robinson complied with such request; and that thereupon 
the contract arose.

There is no evidence to support any of these eontentioni. 
According to the evidence, there was no understanding on the part 
of the company that on accepting the application it might charge 
an additional sum, or that the company’s officials, on receipt of 
the application, notified the agent that it had been accepted, either 
conditionally or otherwise, or that the agent notified Robinson of 
any such alleged acceptance or demanded payment of t lie additiutml 
amount. Even if Calvert, on receipt of the first application 
and first payment, bud given to Mrs. Robinson the alleged assur
ance, it would have lieen of no avail, for he was an agent of limited 
authority, simply to receive applications and premiums. Accord
ing to the company’s by-laws, the manager, assistant-manager, 
and acting manager are the only officers empowered to bind the 
company by an insurance contract, and they can do so only after 
the application has been approved by the medical referee. In 
this ease it was not approved by that officer until the 27th Febru
ary. Until then no one had power to bind the company by in 
insurance contract; and, Robinson having died two days previous 
to such approval, it was impossible for a contract to have existed.

The true interpretation to place upon the occurrences is, I 
think, as follows:—

On receipt of the application, Calvert informed Robinson that
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his occupation, being of a hazardous nature, might call for an 
increased premium; that, when the application reached the com
pany’s office, it first went to the actuarial office, and, it there lieing 
discovered that the amount of premium mentioned in the appli
cation was not in accordance with the company’s tariff of rates, 
the assistant actuary sent the application to the district agent, 
calling his attention to the tariff. That officer apparently com
municated the information to Calvert, and he made the necessary 
changes in the application and in the promissory note, and sent 
them to Robinson. The latter, agreeing to the increased rate, 
initialled the changes and returned the altered application and 
note by his wife to Calvert. The first application was a proposal 
for insurance at a certain rate. This the company in effect refused 
to accept. What subsequently hapjiened may be regarded ns a 
counter-proposal, and the amended application lieeame in fact a 
new application or projxisal, and was not accepted by the company 
prior to Robinson’s death.

1 therefore am of opinion that there never was any insurance 
contract between the company and Robinson.

My learned brother Riddell in his judgment in this case ob
serves that in Sharkey v. Yorkshire Insurance Co., 37 O.L.R. 344, 
28 D.L.R. 191, affirmed in the Supreme Court, 54 S.C.R. 92, 
32 D.L.R. 711, it was pointed out that the ordinary application 
for insurance is not a tender which will become a contract, but a 
request to the company to offer a policy; that, if the company 
tender a policy on such request, the promised assured may decline 
to accept it. “If the assured accept the policy tendered, then and 
only then thé contract is complete:” 37 O.L.R. at p. 352: sec 
the cases cited. The Supreme Court affirmed the judgment of 
the Appellate Division, but none of the Judges appear to have 
expressed any opinion in regard to the proposition above quoted.

The Ontario Insurance Act, R.S.O. 1914. ch. 1S3, sec. 2 (14), 
declares that “‘Contract of insurance’ shall mean and include any 
policy, certificate, interim receipt, or renewal receipt, or writing 
evidencing the contract, or any contract or agreement sealed, 
written or oral, the subject-matter of which is insurance.” A 
policy is evidence of a contract, hut is not itself the contract. 
The contract may be by parol, in which case there is no pdicy to 
submit to the applicant for acceptance or refusal. The application
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is an offer, and may be accepted, as was, I think, correctly observa* 
by my brother Ferguson, during the argument, by any sufficient 
corporate act, not necessarily the granting of a policy.

Further, by sec. 155 of the Act, the contract of insurance, if 
posted or committed to any one for delivery to the assured, ie 
deemed evidence of the contract.

The plaintiff has, in my opinion, failed to shew that an insur
ance contract on the life of her husliand was in force at the time of 
his death, and the judgment in her favour should 1)6 set aside and 
this action dismissed with costs here and below.

Clute and Sutherland, JJ., agreed with Mulock, C.J. Ei,

Riddell, J.:—The defendants are a life insurance company, 
whose agent obtained from J. E. Robinson, the (now deceased) 
husband of the plaintiff, an application for a policy on his life for 
11,000, payable to her. The chronology is important, and 1 here 
set it out.—

On the 3rd February, 1917, Saturday, the deceased went to 
Preston, and there signed an application for a policy on his life 
for *1,000, 20 yearly payments, without profits. Being informed 
that the quarterly premium was *8.62, he paid the company's 
agent *5, receiving therefor a receipt for "*5.00, which is a payment 
on account of first year’s premium on insurance of *1,000.1)0 for 
which application has this day been made in the aliove named 
company. No obligation is incurred by said company by reason 
of the payment unless said application is accepted and a |>olicy 
granted" (exhibit 1). He also gave a note for *3.62 for the balance 
(exhibit 4).

Robinson also on the same day submitted to a medical exam
ination at Preston (exhibit 9), but this was not sent on.

On the 4th February, the agent at Preston mailed the applica
tion, the *5, and the promissory note, but not the medical examin
ation, to the head office at London, Ontario, and it was there 
received on the 5th February, Monday.

On the 6th February, on the application being examined by the 
clerks in the head office, and the occupation of Robinson (as fore
man on a blast furnace) appearing hasardous, the application and 
note were returned to the Preston agent, and his attention called
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to the facts. He was asked, “ Kindly have the necessary changes 
made and initialled by the applicant.”

On the 8th February, the Preston agent wrote the applicant, 
telling him the facts and asking him to initial the alterations the 
«gent had made in the application and note (which papers the 
igent enclosed to him).

On the 10th February, the medical examination reached the 
head office.

Two weeks later, i.e., on the 24th February, the applicant sent 
his wife, the present plaintiff, to the office of the Preston agent, 
with the application and note properly initialled. She, however, 
paid the amount of the note, $4.37, in cash, and was given a receipt : 
“Received from Mrs. Robinson the sum of $4.37, being balance of 
quarterlypremium for application for $1,000 insurance from London 
Life Ins. Co." She was assured by the agent that a policy would 
issue, and (apparently) that the receipt was as good as a polie 
On the same day the agent sent the amended application with 
the $4.37 to the head office, returning the note to Robinson.

On the 26th February, Robinson died, apparently from the 
fumes of a coal-stove.

On the 26th February, the amended application and $4.37 
were received at the head office and examined by the clerks.

Or the 27th February, the medical report was taken to the 
medical referee and approved. The policy was actually written 
and put on the list for mailing the following day, but it was not 
signed or sealed.

On the same day, the widow notified the Preston agent of the 
death, and the agent wrote the head office.

On the 28th February, the information reached the head office.
No further steps were taken toward completing the policy, and 

the paper which would have become a policy, if completed, was 
destroyed. The agent was notified that the policy had not issued, 
and a cheque for $9.37 was sent to the widow. She did not cash 
the cheque, but kept it; at length, on the 16th April, she consulted 
her solicitor, who made a claim on the company (enclosing the 
cheque). The company repudiated liability, and re-enclosed the 
cheque, which was produced by the plaintiff at the trial, never 
having been cashed or endorsed.

An action was brought, which was tried by the Chief Justice
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of the King's Bench, without a jury, at Hamilton, resulting in a 
judgment for the plaintiff for the amount of her claim with cost».

The defendants now appeal.
The recent cases do not seem to have been brought to the 

attention of the learned Chief Justice. They seem to me conclusive 
against the plaintiff’s claim.

In Sharkey v. Yorkshire Insurance Co., 37 O.L.R. 314, 28 
D.L.U. 191 (affirmed in the Supreme Court, 54 8.C.R. 92, 32 
D.L.R. 711), it was pointed out that the ordinary application 
for insurance is not a tender which will become a contract, hut a 
request to the company to offer a policy; that, if the company 
tender a policy on such request, the proposed assured may decline 
to accept it. “If the assured accept the policy tendered, then and 
only then the contract is complete" (37 O.L.R. at p. 352). See 
the cases cited.

Of course, the application or other document may stipulate 
for any other method of acceptance. For example, in .YortA 
American Life Assurance Co. v. Elson (1903), 33 8.C.R. 383, there 
was a stipulation "that the issue and delivery of a policy in the 
usual form should be the only acceptance thereof" (see Printed 
Cases in the Supreme Court of Canada in the general Library, 
Osgoode Hall, vol. 238 (1903), at p. 49 of the case), and it was held 
for this reason that the policy became effective when it was mailed 
to the assured: 33 S.C.R. at p. 392.

There is no such provision here, nor is there, as in that case, an 
application for a policy in "the company's usual form."

The fact that the applicant in his application answers in the 
affirmative the question, " If a policy is written by the company 
do you agree to accept and pay for the same on presentation?’1 
does not matter. It was decided, and properly decided, in the 
Queen’s Bench Division, about 20 years ago, that such a 
promise cannot be ordered to be specifically performed, the only- 
recourse for the company being to sue in damages.

No policy having been accepted by the assured, or any one 
representing him, I think the defendants are not liable.

But this is a much stronger case for the defendants than the 
Sharkey case. Here there was no actual issue of a policy at all.

A policy must, to bind a company, be made either by a corporate 
act or by some agent duly authorised thereto. Of course, I am not 
here speaking of special cases of estoppel and the like.
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Here there is no pretence that there was any corporate act, and 
the only persons authorised to “accept any applications for insur
ance" are "the manager, assistant-manager, or acting manager for 
the company;1' and it is not contended that any of these had any 
knowledge of or acted on the application.

A still further ground of defence is, that not even any of these 
could act unless the application “be first approved by the com
pany's medical referee” (exhibit 13). The medical referee never 
saw the application until after the applicant was dead.

I would allow the appeal with costs here and below, if demanded.

Ferguson, J.A. :—Being of opinion that it is not necessary to j.a,
the decision of the case at Bar to consider the effect of the opinions 
in Sharkey v. Yorkshire Insurance Co., I agree in the result.

Appeal allowed.

VINET V CANADIAN LIGHT * POWER Co.

Qudec Court ojReview, Fortin, Greenehielde and Lamothe, JJ. January {,1018.

1. Contracts (| I D—62)—Certain interpretation—Agreement to—
Threat»—Vitiation.

Forcing a contractor to sign a letter consenting to a certain interpreta
tion being given to a contract, on the threat that if it ia not signed all 
further payments to him will he stopped, which would cause the finan
cial ruin of the contractor, is sufficient to vitiate the consent thus given.

2. Contracts (| IV A—321)—Kxtra wore—Agreement—Work done
WITHOUT PROTEST—ACCEPTANCE OF PAYMENT AT CONTRACT PRICE—
Recovery.

A contractor who has agreed to do any work ordered by the owner, 
"notwithstanding to what extent such increase or diminution of quan
tities may be carried during the performante of the work, " cannot charge 
any additional price, if he has done the work without protest, and has 
accepted payment at the contract price without objection.

Appeal from the judgment of the Superior Court, Maclennan, Statement. 
J., which is modified.

This case is composed of nearly all questions of facts and of 
disputed accounts. The facta in connection with this summary 
are as follows:—By a contract of December 29, 1916, Georges 
W. F. Nicholson and his associates undertook to do certain work 
(or the defendant in the construction of head wall, spillway abut
ments, in connection with the hydraulic development of the 
defendant’s works at St. Timothde. The partnership was dis
solved, and the contract continued by Nicholson. Several other
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contracts for different works to the same end were given by defend
ant to said Nicholson. The plaintiffs are the joint curators to the 
latter’s estate.

On March 30,1914, they instituted an action against the defend
ant for $178,420.50 for works done under the contracts for extra», 
labour and for interest. By an incidental demand, they claim 
another sum of $72,091.08 extra cost for work, insurance, etc.

The defendant pleaded, in sulwtance, amongst several defences: 
(a) as to the measurement of part of the work, the defendant says 
that according to a letter, signed on January 24, 1911, by the con
tractor, it was agreed that payment for the forehay enbankment 
would he calculated on a certain liasis different than that upon 
which the plaintiff's claim is founded; (t) the defendant, in the 
contract, had stated that the quantities of materials and work 
required to be done was only approximative^ describe! 1; and the 
contractor agreed to make no claim for damages or increased unit 
compensation in consequence of any increase or diminution of 
quantities. Therefore, he has no right to demand additional price 
for the increased work done during the winter ; and, moreover, the 
contractor has performed the labour without protest, making no 
claim for extras and accepting payment at the unit or contract 
price without complaining; (c) in the contract, the whole work was 
to be completed in a specified delay under a fixed penalty. The 
contractor having failed to terminate Ilia contract within this 
delay, he is liable in penalties.

In answer, especially to the above points in the defendant’s 
plea, the plaintiff says that if the work was not completed in tune, 
it was wholly due to the fault of the defendant ; and, moreover, 
that the work was done under the supervision of its engineer . who 
have acquiesced in the schedule of progress of the work, never 
complained as to time, and that thecon pany never pretended that 
it was entitled to exact any penalty. As to the letter of January 24, 
1911, the contractor was forced to sign it under undue coercion, 
violence and fear on the part of the defendant who threatened him 
to suspend his payments, which would have forced him into 
liquidation.

The defendant made a cross-demand in which, among-t several 
other demands, it claims to be entitled to $11,250 for the aforesaid 
penalties.
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The Superior Court, in an elaliorate judgment, maintained the ^ 
action lor $175,332.45, and dismissed the cross-demand. C. K.

The Court of Review modified the first judgment on the vinet
principal action; and affirmed the dismissal of the eross-dcmand. *■
* * V/ANADIAN

Brown, Montgomery <$• McMichael, for plaintiff. Liobt
Foster, Martin <t Co., for defendant. * Co'*”
Greenbhields, J. (after having disposed of the first question 

of fact). Difference between measurements in embankments and 
in excavation, $36,013.72:—The court is of opinion that the 
plaintiffs have maintained their pretension with respect to this 
item, and that by the contract and by the proof made measurement 
was to be in excavation and not in embankment, as contended for 
by the defendant. Moreover, it does appear that there never was 
an accurate measurement in embankment, and the defendant’s 
engineers testify that it is impossible to make an accurate measure
ment in embankment.

With the pretension of the defendant that the contractor freely 
accepted that interpretation of the contract, the court is unable to 
agree: it is of opinion that he did not do so. The contractor’s 
signature to the letter invoked by the defendant was obtained by 
Robert, its manager, on the threat by him, that if the letter was 
not signed, all further payments to the contractor would be stopped ; 
resulting in the financial ruin of the contraetor, and this to the 
knowledge of Robert when the threat was made.

This threat, in the opinion of the court, is sufficient to vitiate 
the consent thus given to the contractor: Arts. 995, 998, C.C.

The judgment allowing the item is maintained.
(The judge examined three other questions of fact.)
The whole of the winter work claim ($63,181.40). Upon 

this item the plaintiffs assert that in consequence of the increased 
quantity of work ordered by the defendant, the contractor was 
obliged to do in winter what was contemplated to be done in sum
mer, and the item represents the extra cost of the work in addition 
to the contract price.

The defendant answers that by clause 26 of the contract, the 
contractor was obliged to do and perform any work ordered by the 
defendant, and agreed to make no claim for damages or increased 
unit compensation in consequence of such increase or diminution 
of quantities:—
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Notwithstanding to what extent such increase or diminution of quantitàs 
may be carried during the perfonnanee of the work.

Moreover, the contractor performed the work without protest 
and without making any claim, and accepted payment at the unit 
or contract price without objection. The defendant further 
pretends that the claim is in the nature of damages, and the con
tractor cannot claim damages under clause 33 of the contract, 
without complying with the conditions of the clause as to notice, 
etc., which the contractor failed to do.

The court finds the defemhint's pretension is well founded in 
fact and in law, and the claim as made by the contractor cannot be 
allowed and the amount is deducted.

(Examinations of seven other questions of fact.)
Considering that by the judgment this day rendered the sum of 

153,360.37 has been granted to the Nova Scotia Construction Co., 
Ltd., as the transferees of the contractor, and the said sum must be 
deducted from the said sum of $99,491.41, and the prese nt plain
tiffs are therefore entitled to a judgment for the sum of $49.111.10;

Considering there was error in the judgment a quo in respect to 
the items by the present judgment now allowed ; doth cancel and 
annul the dispositif of the said judgment; and proceeding to render 
the judgment which should have been rendered :

Doth maintain the plaintiff’s principal action and the two 
incidental demands, and doth condemn the defendant to pay to 
the plaintiffs the sum of $49,111.10, with interest from Octolier 10. 
1911, and costs in the Superior Court; but doth condcn n the 
plaintiffs to pay the costs of this court.

Proceeding to adjudicate upon the cross-demand made by the 
defendant;

Considering it is established that the major part of the delay 
in the completion of the said contract was due to the defendant 
and the other contractors on the work, for which the present 
contractor was not responsible;

Considering, moreover, from the proof, it is impo-.-ible to 
determine what part of the delay, if any, was due to the contractor;

Considering, moreover, that the defendant company never 
made claim to any penalties, and never complained of any delay, 
and made progress payments without asserting any right of deduc
tion on the ground of penalties; accepted the work upon its rumple-
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tion, and relieved the contractor from his indemnity bond, and by 
its conduct generally effectively waived any riglu to claim penalties;

Considering there was no error in the judgment dismissing the 
cross-demand of the defendant;

Doth dismiss the defendant's inscription, and doth confirm the 
judgment a quo, with costs in both courts. Judgment accordingly.

DE LAVAL DAIRY SUPPLY Co. v. NICHOL.
Saskatchewan Court of Appeal, Newtands, Lament and Elwood, JJ.A.

July II, /»/«.

Chattel mortgage (| IV—45)—To secure the purchase price of sup
plies—Chattel Mortgage Act (Sask.)—Priorities.

Section 17 of the Chattel Mortgage Act, R.S.8. 1009, c. 144, as amended 
by 1916 états., c. 37, a 22, authorises a chattel mortgage to Is- given on 
growing crops to secure the purchase price of food and supplies; but 
such mortgage docs not take priority over a prior execution.

Appeal from the judgment of a Dist, Judge barring the claim 
of the claimant in an interpleader issue. Affirmed.

P. M. Anderton, for appellant; F. II. hence, for respondent. 
The judgment of the Court was delivered by 
Elwood, J.A.:—On or about Septemlier 10,1015, a writ of execu

tion issued out of the Judicial District of Buttleford commanding 
the sheriff of that Judicial District to levy of the goods of A. E. 
Lawless certain moneys. On or alwmt July 6, 1916, the said Law
less executed to the claimant a chattel mortgage upon the crops 
growing or to be grown on certain lands. This chattel mortgage 
was registered on July 24, 1916, and was given by virtue of s. 17 
of the Chattel Mortgage Act, as amended by a. 22 (6) of c. 37 of 
the statutes of Saskatchewan of the year 1916. Subsequently to 
registering of said mortgage, said sheriff, under said execution and 
other executions, seined the crops covered by said mortgage. The 
claimant claimed the same, and, an interpleader issue having been 
taken, the District Court Judge barns! the claim of the claimant, 
and from that judgment this appeal has been taken.

A number of questions were raised, but, in view of the con
clusion 1 have come to, it is unnecessary that I should deal with 
them all.

It was contended by the claimant that, by virtue of the above 
lection of the Chattel Mortgage Act, priority was given to the 
claimant. 1 am of the opinion that that contention is not well 
taken. If it were not for the above amendment, passed in the 
year 1916, the claimant could not have taken, under the circum-
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stances, a chattel mortgage on the growing crops. That amend
ment gave him the right to take the chattel mortgage, hut did not 
give him any priority. In this respect he was different from one 
taking a chattel mortgage as security for the purchase juice of 
seed grain. In the latter case, priority is given to the mortgagee. 
In the case at bar, no such priority is given.

It was contended further, that the execution did not attach 
until the crops were severed. I am of the opinion that thi> con
tention is also incorrect.

In Evans v. Roberts, 5 B. & C. 829, 108 E.R. 309, it vus held 
that growing crops, fructus industrialis, go to the executor and not 
to the heir, and may be taken in execution under a fi. fa. hv which 
the sheriff is commanded to levy a debt on the goods and chattels 
of the defendant. See also 14 Hals. 45, and Roberts v. dray, 17 
W.L.R. 277, at 279.

I am, therefore, of the opinion that the crops were projierly 
bound by the execution in question, and that the appeal should 
be dismissed with costs. Appeal dismissed.

ALEX. McFEE A Co. v. MONTREAL TRANSPORTATION Co.

Quebec King's Bench, Archambeault, C.J., Lavergne, Cross and Carroll, JJ. 
April 8, 1918.

1. Insurance (| VI D—365)—Cargo—Loss or—Payment by company—
Obligation of insured to account to company Right of
INSURED TO MAINTAIN ACTION AGAINST WRONGDOER.

The owner of a cargo lost in transit who has received from an insurance 
company the full value of the cargo, covered by the insurance policy, 
has a sufficient interest to maintain an action against the person whose 
negligence caused the loss, such owner being under obligation to account 
to the insurance company for whatever can be recovered from tin- wrong
doer.

2. Carriers (| III C—390)—Seaworthy vessel—Loss or cargo—Fault
or NAVIGATION—LIABILITY OF OWNER OF VESSEL—WATER CaB-
riagb Act.

The owner of a seaworthy freight vessel is not liable under tbe Water 
Carriage Act (R.S.C. 1906, c. lit s. 964) for loss of cargo due to the 
fault of navigation on the part of the captain of the tug towing such 
vessel.

Appeal from the judgment of the Superior Court, Coderre, J.
Affirmed.

On Octolier 21, 1913, Alex. McFee delivered to the Montreal 
Transportation Co. 40,000 bushels of wheat, at Fort William, to 
be carried to Montreal. The wheat was loaded on tin Large
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“Cornwall” in tow of the tug “Emerson,” the two vessels belong
ing to the Montreal Transportation Co. While both were pro
ceeding down the Cornwall (’anal the !k>w of the barge was run 
into the north bank of the canal. She was towed further dowrn 
but sank, and her cargo of wheat was lost.

The appellant too' an action for the value of the wheat, to 
wit, for a sum of $31,075.97, on the ground that the accident was 
due to the respondent's negligence, consisting, in substance, in 
unseaworthiness of the barge “Cornwall,*’ want of skill on the 
part of those in charge of the barge and tug, and insufficient 
equipping of these latter.

The respomlpnt contesting denies that the “Cornwall” and the 
"Emerson” were unseaworthy and improperly manned, equipped 
and supplied, and that there was any negligence on their part. It 
avers: (a) that the barge took a sudden and accidental sheer which 
could not be checked in time to prevent her lx)W stranding upon 
the canal bank and thus excising her whole length to the current 
which swung her stern with great force against the opposite bank; 
that she began to leak from the shock of stranding and the strain 
due to the weight of her cargo and the pressure of the current; 
(6) that, in any event, the respondent cannot be responsible for 
more than $138.92 per ton of tonnage of the barge; (c) that the 
appellant has no right of action as it had received full payment 
of the value of the wheat from an insurance company.

The Superior Court dismissed the action and this judgment 
was affirmed in appeal.

Lafleur, McDougall, McFarlane & Pope, for appellant; Mc
Lennan, Howard <1* Aylmer, for respondent.

Cross, J:—By the jutlgment now U'fore us, the action was 
dismissed on the ground that the obligation in favour of the appel
lant had been extinguished by the payment made by the insurers, 
that the plaintiff was without interest to sue and that the insurers 
could not sue in the appellant's name.

Having taken tliat view, the Judge of the Superior Court found 
it unnecessary to express an opinion on the other issues, and it is 
appropriate that the defence of lack of interest to sue should bo 
considered here also in the first place.

After the loss, the appellant sent in its claim to the Insurance 
Company of North America, on Noveml>er 7, 1913, for $34,000
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under a marine insurance contract. The company gave its cheque 
for the $34,000, and took the appellant V receipt wordtsl as f<,||,,ws:

Montreal, November 7, 1913.—Received from the Insurance Company 
of North America per Robert Ham peon A Son (Limited), agent h. $;u,(KX) 
advanced as a loan on account of low on 40,000 bushels wheat ex. 8.8. " RII#C- 
mont" shipped per barge "Cornwall,” Kingston to Montreal, OcMicr, 1913.— 
134,000—Signed, Alix. McKee Co. (Limited), per |>ro. A. Geo. Burton

Counsel for the respondent says that tliis recital of receipt “** 
a loan” is a subterfuge, that there was no loan; and that the 
appellant’s claim was settled and extinguished. In my opinion, 
the facts do not go so far as to establish that contention in its 
entirety. The appellant could receive the insurance* money and 
still not receive it in extinction of its right to exercise recourse 
against a person whose negligence caused the loss. 1 consider 
that this payment by the insurer was made in pursuance of an 
understanding lietween the appellant and the insurer that they 
would help each other to claim from the respondent. The appel
lant was under obligation on being paid by the insurer to cede to 
the latter its right and recourse against the respondent, if called 
upon to do so. The matter has lieen arranged by letting the 
appellant have the lienefit of the insurance money in the meantime 
while the suit is taken in the appellant's name as owner of the 
wheat. In those circumstances the appellant has an interest to 
sue. But it may lie opportune to consider the matter on the 
footing contended for by the respondent, namely, that the insur
ance money was paid as an out-and-out settlement of tin claim 
which the appellant had against the insurer.

In view of the fact that the wheat was lx*ing carried under 
bills of lading issued at Fort William, in Ontario, and that the loss 
also happened in Ontario, it might have Iron well if we had had 
the advantage of having had proof of the law of that province 
touching the right of an insured who has lieen paid to maintain an 
action against a person to blame for the loss, notwithstanding 
receipt of the insurance money. Such proof has not been made.

How does our law' speak on the question? The rescindent 
relies upon the decision of this court in ArchamlnuU v. L'imérc, 
(1882), 26 L.C.J. 236. That case is authority for saving that 
an hypothecary' creditor who has secured himself by having taken, 
in his own name, insurance on the hypothecated pro|H*rty, and 
who has Iron paid upon a fire-loss by the insurer, cannot again
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recover the name part of his claim from this debtor. That con
clusion would seem inevitable in the case there decided. The 
insurance was in security of payment of a contract debt. The 
creditor could not pretend to collect from his debtor on the ground 
that he was under obligation to pay over the money to somebody 
eke. Nor was the question of blame or res|xmsibility for the 
fire-loss in question.

The importance of that dmsion, from the |x>int of view of the 
present appellant, lies in the reasoning of Dorion, C.J., and in the 
citations from the text writers there given, from which it would 
appear that an insured |H*rso»i whose claim for tire-loss had lx*en 
paid by the insurer is in the position of a creditor whose claim 
has been extinguished by payment and who consequently cannot 
recover indemnity from the wrongdoer who caused the loss.

One has good reason to hesitate to ritieise any opinion of the 
Chief Justice who gave judgment in th t case, but l must venture 
to say that a confusion of ideas is involved in the reasoning in 
that case.

No doubt a person whose claim has lieen extinguished by pay
ment cannot mover the amount of the same claim from another 
person. That would lx* double satisfaction. Here the appellant 
has received the insurance money in satisfaction of the loss insured 
against. The insurance claim is satisfied. But the insurer has 
the right to obtain a transfer of such rights as the insured creditor 
could exercise against the wrongd<xir It is not a double satis
faction of the same obligation, if the insured party is under obliga
tion to account to another person, the insurer, for whatever he can 
recover from the wrongdoer. Dalloz, Supplement, R6p. Verbis 
Aaeurances terrestres, No. 225. An accurate view of the distinc
tion to be drawn can be found in the work of De Lalande, Assur
ance contre Vincendie, to which the Chief Justice had referred us.

The result might lx» different if the plaintiff had subrogated 
the insurer in all his recourse against the wrongdoer (or if the law 
had operated such subrogation as in the case stated by Boudousquié 
cited by the Chief Justice). Instead of a subrogation, what the 
insurer in the present case is entitled to is a “transfer of rights,” 
ait. 2584, C.C., and it has not yet received such a transfer.

If I insure myself against loss of my watch and, having lost it, 
nceive payment of the value of it from the insurer and the watch
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is afterwards discovered, it is still my watch, and I can recover it. 
If I discover that a wrongdoer has destroyed it, I can sue him for 
the <lamages sustained.

The Chief Justice, to whose judgment in ArchamhimU v 
Lamère I have referred, gave juilgment two years later in MotJatt 
v. Hurland, 28 L.C.J. 214, a case in which Moffatt assert is l i right 
to contest Hurland's claim to certain machiner}’.

Moffatt was merely an assignee by private deed from < îebhart 
& Co., for the benefit of the creditors of the latter, and had no 
personal interest in the machinery. This court maintained 
Moffatt’s right to contest. The decision is notable because of the 
elaborate reasoning of the Chief Justice and for his lengthy review 
of authorities which demonstrated the conclusion that the rule 
“Nul ne plaide par procureur, si ce n’est le Roi" had lieen reduced 
to a simple question of form in France and “in point of fact it was 
only applied to a mere agent, nudus ministerIt is true that 
the decision in that particular case was reversed on a further 
appeal in Canada (11 Can. 8.C.R. 76), but at a later date their 
Lordships of the Judicial Committee in Porteous v. Rvynnr, 13 
App. Cas. 120, adopted and expressed full approval of the reasoning 
of Sir Antoine Dorion in Moffatt v. Hurland, and it should now 
be regarded as settled law.

In these* circumstances, I would say that the appellant ha- an 
interest to maintain the action, In-ing much more than a mere 
nudus minister and I would, therefore, overrule the ground of 
defence upon which this action has ln*cn dismissed. The majority 
of us are of this opinion.

II. Ground of action alleging unseaworthiness and incom
petence.

The material facts are the following: The resjRindent was 
owner of the “Cornwall" and the tug “Emerson" which had the 
“Cornwall" in tow. The “Cornwall" was an oak-frame wooden 
barge alxnit 175 ft. long and 35 ft. wide. She had Imui in -mice 
23 years.

On Oetolier 30, 1013, she was lieing towed down the < ornwall 
canal by the “Emerson” and, laden as she was, was drawing II ft.
of water.

At about a mile lielow Dickenson's Landing, she tinik a "dim" 
to the right. This was corrected by appropriate steering of tug
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and barge and by acceleration of spe*eel hut she next took a “sheer” 
to the left and this time the efforts to bring her back into her 
course failed. Her front grounded on the left bank of the canal 
and either just before or just after she took the ground (there is 
testimony in both senses) the left side tow-rope broke. There
upon the stern of the “Cornwall" swung over to the other or 
south side of the canul, against the canal bank, thus «lamming the 
canal to 11 feet down from the surfine of the water ami leaving 
a space of only 5 ft. under tin* ke*e*I through which the canal water 
had to pass. The thrust oft lie stern against the south hunk broke 
away the batten cap of the ru«l«ler, shoved the rudder post out of 
position and split open the ru«l«ler casing so that the water Is-gan 
to flow into the harg<\ This n ishap occurred about 8 o'clock in 
the evening. Pumps were set at work to keep down the water 
which was leaking in un«l Mere kept at work till the next morning. 
Meantime the “Emerson" ami another tug were used to try to 
pull the barge off the banks, but without success. In the forenoon 
the opining or cracks at the stem wen- more or less stopped up 
awl the leakage into the barge Mas got under c Later in
the same forenoon, the current in the canal was stopped or reduced 
by cutting off water at the lock* al wive, w hercu|>on, by pulling of a 
tug at the upper side ami th<‘ pushing of the “Emerson" at the 
lower side, the barge was gotten afloat. She at once lx>gan to 
leak badly and it Mas deei«ied to lieach her. She could not lie 
floahd upon any level lx>ttom ami Mas run up against the canal 
bank. Ho(x>s were tied to tMo posts in the hank, but the vessel 
in settling put such strain on the rope's that the posts were pulled 
out. The stem swung out and the barge sank, the stem Ixûng 
eon <• feet under water and pare of the front deck, including two or 
more of the hatches, being out of the water. While sett ling in this 
way the Imrge was observed to “kink" or Ixml at a point a little 
to the rear of the fore-mast. Next day, the sMclling of the wheat 
hoisted the deck, the lieams coming away from the upright or 
shelf at one side.

It is clear that the aggravated leaky condition which mani
fested itself when the barge Mas refloated consisted in opening of 
the butts and se'ams, at it Mas an effect of some or all of
following causes, namely, shock of the barge running at four miles 
an hour Ixing stopped by running into the- left bank, strain thrown
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upon the upper side of the body of the barge when the stern -truck 
against the south bank, strain caused by the canal water being 
penned buck by the barge and strain by the pulling and pu liing 
of the tugs.

In addition to these causes, the witness McMaster speal. of ;1 
strain attributable to the weight of water inside the barge, hut it 
is not explains! why the water inside should cause any strain 
if at the same level as the water outside.

It is said for the appellant that the “Cornwall ” wa- iinsea
worthy and that the respondent failed to exercise due diligence 
to make her seaworthy, or to have her properly manned, equipped 
and supplied, and consequently cannot have the protection of .0 
of the Water Carriage of Goods Act, 9-10 Edw. VII. c. til (Cun.). 
That enactment would have relieved the respondent from ro-pon-i- 
bility from loss or <lamages, resulting from faults in navigation or 
in the management of the barge or from latent defect, if it could 
shew that it had exercised the diligence above mentioned.

The wreck of the “Cornwall ” was inspected by Surveyor ( lift, 
Ritchie and Weecott, in Novemlier, 1913. These men certified 
that, in their opinion, the vessel when she took on the wheat was 
not in a fit condition to carry dry and perishable cargo. In par
ticular, they reported that in about two-thirds of her length the 
found the beam end rotten; that wedges had been inserted at 
the wood ends because of the spaces being too wide to have U-i-n 
caulked, and that the stern and aprons were rotten, and apparently 
would not hold fastening. They further certified that though 
these facts were observed only on the part above water and though 
much the greater part of the barge wras then under water, they 
inferred from the general condition that the same defects existed 
in the submerged part.

Another survey was made on April 20 following by the same 
men and Messrs. Hall and Hichard, the level of the water, on that 
day, having l>een let down alxmt \ Vi ft. so that more of the wreck 
was visible. In the report they found again that the barge, when -he 
received her load, was not in a fit condition for dry and perishable 
cargo. It is certified that the breast hooks and apron (behind the 
stem) were rotten, that the wood-ends were rotten and that the 
beams were, almost without exception, rotten or decayed. Sample 
pieces were cut off and deposited in anticipation of litigation.
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Both of these surveys were made er parte at the appellant’s 
instance, but the respondent’s sup .intcndctit, Roliert Fraser, was 
present at the second of them. He objected tin t the pieces cut 
off as samples were not being fairly taken. Of the above named 
purveyors, Clift and Richard were the only ones who gave testi
mony at the trial, though there were other witnesses who testifies! 
respecting unsen worthiness in a sense favourable to the appellant’s 
pretensions.

On the part of the respondent testimony was given by Richard 
Fitzgerald, John Donnelly, Willie Menant anti George Bourret, 
1m -ides the respondent's own officers. The witness Fitzgerald was 
in the sendee of what is called “Great Lakes Register” as inspector 
of vessels. Vessels are so inspected as to l>e classified for insurance 
puisses. He made about 140 inspections yearly.

He had often inspected the “Cornwall” ami. for the year 1013, 
his report put her rating at 90 or 91^. His testimony is to the 
effect that she was in good condition. A vessel classed Itelow 90 
is not regarded as suitable for carriage of grain or dry perishable 
goods. This witness ami others testified that the presence of 
plight rot on oak beams or on the apron would not render a vessel 
unscaworthy. He also said that a sound vessel lodged at each 
end on the side of a canal and loaded would suffer by straining, 
especially if there is a strong current in the canal.

Fxpericnced officers in respondent’s service have given testi- 
monev to frequency of inspections of their 30 odd barges and other 
vessels, and particulars of outlay for keeping up the “Cornwall” 
for the period of the years 1909 to 1913 have l>ecn of record. These 
represent outlay in 1909 of $717.40; 1910 of $804.11; 1911 of 
$757.89; 1912 of $1,345.01 ; 1912-1913 of $572.26.

In looking at the particulars one can infer that the expenditures 
made were mainly for what might lx* called ordinary up-keep and 
not items representing work on the tin In-rs or frame of the barge 
or such as would affect her strength. The one item of the latter 
kind which I find is the renewal of part of the stem in 1912.

Vpon this question of seaworthiness it is evident that we are 
confronted with a conflict of testimony in a matter which should, 
if practicable, have l>een decided by men of skill in shipping 
matters, and one w hich judges must approach w ith diffidence.

I feel myself influenced by the fact that this action is Ixing
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prosecuted solely in the interest of the underwriters; that it f.»r 
the information anti benefit of underwriters that vessels are -11 j. 
fied in the Great Dikes Register; ami that the “Cornwall" wan 
put in a class which was that of vessels fit to carry grain, « n if 
she was set at the foot of the class.

It is true that a vosel owner who would content himself nith 
such an inspection as that made in this instance for the (in it 
Lakes Register as such an inspection may lie cxpeetisl generally 
to l>e made by the inspector of such a body, would not be exercis
ing due diligence to have the vessel seaworthy, but the respond m 
in this cast* can reasonably invoke against the undenvriterthe , sj. 
fient ion of its vessel made by the underwriters' organi h . i as 
something which goes a considerable wav to make proof of sea
worthiness.

In the present case there is, in addition, proof of frequent 
inspection by men in the respondent’s service whose coiv|x vney 
has not l)een calle<l in question, and proof that overhauling aid 
repairs were done yearly or oftener. Moreover, the nature of the 
mishap, and the circumstances which at tendes 1 it, suffice to account 
for the result which supervened, ami I consider that they g<. fur to 
shew that the “Cornwall” was not the rotten craft which die 
would appear to have been, judging by the testimom of the 
witnesses for the appellant. No partieular part of this barge is 
shewn to have failed or given way which in the case of a sound vr-el 
would have held good. 1 consider that the butts and scans which 
opened up and let in the water opened because of the strain on 
the barge ami not because of decay or unsoundness. 1 con>ider 
that it has not been pro veil that the “Kn erson" and tin "Corn
wall,” or either of them, were not properly manned, equipped ami 
supplied, but I take the weight of evidence to have shewn that 
the respondent exercised due diligence to have them made sea
worthy.

In my opinion, the damage is due to fault of navigation on the 
part of the captain of the “ limerson” who ought to have prevented 
such a great “sheer” as took place or to have checked it IhIuiv 
the barge took the ground. That being so, the respondent stand» 
relie ve<l of responsibility by the effect of s. ti of the Water < a triage 
of Goods Act.

1 would dismiss the np|H*al for the reason above» set out instead



42 D.L.R.] Dominion Law Reports. 723

of that given in the judgment of the Superior Court. I may add 
that we are unanimous in the opinion that the respondent must 
succeed on the issue of exercise of diligence to make the barge and
tug seaworthy.

( onsidering that the respondent (defendant ) exercised due 
diligence to make its barge “Cornwall" and its tug “Emerson" 
in all respects seaworthy and properly manned, e<piip|>ed and 
supplied for the voyage in question, and for the carrying of the 
appellant's wheat thereon;

Considering that the grounding of the said barge, and the 
resulting total loss of the appellant’s wheat, resulted from fault 
in the navigation and management of the tug which had the said 
bulge in tow and of the barge;

Considering, for the reason aforesaid (and without adopting 
the reasons set forth in the judgment appealed from), that there 
is no error in the {disftositif) made by the said judg-
nient, to wit, the judgment pronounced by the Superior Court in 
the District of Montreal, on June HO, 1010;

Doth dismiss the appeal and confirm the said adjudication 
((iisjiimlif) with costs in the Superior Court and in appeal against 
the ap|M-llant and in favour of the respondent.

Carroll, J., concurs, but considers that the grounds set forth 
in the judgment of the Su|>erior Court are also well founded.

Appeal dismissed.

FAIRWEATHER V. FOSTER.
New Brunswick Supreme Court, Hazen. C.J., White and Grimmer, JJ. 

September tO, 1918.

Jut (| 1 B—10)— Right to trial by jury—Consent or partiks to trial 
without—Notice or trial with—While order unrekcindrd.

Vruler the New Brunswick rules of practice, the right is preserved to 
both parties to a jury for the trial of the issues in any action in the King’s 
Bench Division except in the case covered by Order lit). K. 4. where the 
matter to be determined is likely to require “prolonged examination of 
documents or accounts or any scientific investigation.”

The judge should not, save with the consent of both parties, direct 
trial without jury except in the case covered by K. 4, but when such 
order hue been made, neither partv can obtain a jury by simply giving 
notice under H. 6(1) while such order remains in force and unrescinded.

Appeal from a judgment of Crocket, J., entering a verdict for 
defendants, after failure of the jury to agree < n the questions sub
mitted to them at the trial. Affirmed.

II. A. Powell, K.C., and ./, F. II. Teed, for plaintiffs, supj»ort
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appeal ; F. K. Taylor, K.C., and E. P. Haymond, for diffe rent 
defendants, contra. •

The judgment of the Court was delivered by
White, J.:—In this action the plaintiff seeks to recover a 

commission upon the sale of certain real estate situated in the 
City of St. John and known as Foster's Corner, or, in the alterna
tive, compensation for work and labour done by him and moneys 
paid in negotiating and endeavouring to effect the sale.

The cause was tried before Crocket, J., at the St. John ( 'ireuit 
on the 11th, 15th and 17th days of January, 1018, with the re-ult 
that the jury, after having been out 2 hours, failed to agree sad 
were discliarged. Subsequently, on February 11 last, the defend- 
ants served notice that they would move for Crocket, J., to enter 
a verdict for the defendants. They did so move, pursuant to 
notice, and on March U, 1918, the judge deliveied a written jinlg. 
ment directing a verdict to lie entered for the defendants. This 
is an appeal by the plaintiff from tliat judgment. The judge 
states in the judgment appealed from that he had 
concluded that the verdict should be entered for the defendants f,,r the 
reason that there was no evidence upon which it could resaunably have I sen 
found that the plaintiff was generally employed by any of the defendants 
to find a buyer for the property, upon the sale of which he claimed runmiiasioo 
or compensation, so as to create any liability to pay him for his service*.

A careful reading of the evidence has satisfied me that the 
judge was right in this conclusion. Inasmuch as the judge in the 
judgment appealed from has summarised, us I think correctly, tin- 
evidence in the case, I do not see that any useful purpose will In- 
served by my attempting to restate or review the evidence at 
greater length or in more detail than the judge has already done. 
It is sufficient to say that 1 agree with the juilge not only in tin- 
conclusion at which he has arrived, but in the reasons ujxm which 
he buses such conclusion.

On behalf of the defendants a contention is made which rests 
upon facts which do not appear from the stenographer's transcript 
but arc referred to in the factum filed by counsel for the defendant 
George L. Foster and Mrs. Harding, representing the estate nf 
the late Mary K. Coy, and which were stated on the argument 
before this court and are, I understand, not in dispute. These 
facts are that by the summons for directions the plaintiff a-ktsl 
for a trial by judge without jury, and that the order for dim-linns 
made thereon directed that the issue should lx; tried by a judge
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without a jury; that the plaintiff di<l not, at any time, apply to 
have the order for directions va rien l ho as to permit trial hv jury, 8. C.
but while the order as originally made stood unrescinded gave the Faib-
dcfcndnnts notice umhr rule 5 (1) of (). 30, requiring that the weathkb

issues be tried by a jury, and served a like notice upon the sheriff; Foerea.
.that when the case was called for trial it was claimed on tiehalf of wmmTi. 
the defendants, or some of them, that the plaintiff was not entitled 
to trial with a jury by virtue of the notice given by him under 
said rule 5 (1), Itecauae the original order for directions providing 
for a trial by judge without jury was still in force ami unrcscindcd.
The judge declined to accede to this contention, but while ordering 
a jury trial stated that he was not exercising any discretion in 
the matter, but was simply according the plaintiff a right that he 
had no |iowcr to deprive him of. Bused upon then* facts, the defend
ants upon argument before us contended that inasmuch as the 
judge should have tried the cause in the first instance without a 
jury, it followed that, in deciding whether the judgment ultimately 
given by the judge directing a verdict for the defendants should 
stand, or not, the test to Ik* applied is whether there is sufficient 
evidence to support his finding ami not whether the evidence is 
such as would have supported a finding by the jury in favour of 
the pluintiff. As I have reached the conclusion arrived at by the 
trial judge that there is no evidence upon w hich it could reasonably 
have Iren fourni that the plaintiff was entitled to recover, it is not 
essential that I should discuss the question as to the plaintiff’s 
right to have the case tried by a jury, under the circumstances 
statt-d; but, as the question raised touches an important point of 
practice upon which I believe the profession would like to have 
■otne governing pronouncement by the court, 1 have dtrided to 
express my view in regard to it.

O. 30, r. 2, requires that :—
Vpon the hearing of the summons the court or a judge shall, so far aa 

practicable, make such order as may lie just with rvsiiect to all the proceedings 
to be taken in the action, and as to the costs thereof, and more particularly 
with respect to the following matters: pleading, particulars, admissions, 
deco very, interrogatories, inspection of documents, insticction of real or 
personal property, commissions, examination of witnesses, place ami mote of 
trial. Such order shall be in the form No. 9, ap|iendix K, with such variations 
« circumstances may require.

The words “mode of trial” in this rule, giving them their 
ordinary ami natural signification, would include the determination
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N. B. as to whether the issues involved in the ease should la* tried l»y
6. C. judge and jury or by judge alone, and that such is the meaning
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these words are intended to bear is put beyond question l»\ the 
form No. 9 referred to in the rule.

R. 4 requires that:—

While. J. On the hearing of the eummona, any |«irty to whom the aumiuimg u 
addressed shall, so far ns is practicable, apply for any order or direction» a»' 
to any interlocutory matter or thing in the action which he may desire.

R. 6 provides that:—
Any application by any party, which might have l>een made at the hearing 

of the original summons shall, if granted on any suliscqucnt application, |„. 
granted at the costs of the party applying, unless the court or a judge bhuU 
he of opinion that the application could not properly have been made at tin- 
hearing of the original summons.

Reading these 3 rules together, it is, I think, manifest that 
they are designed to provide that so far as practicable the question 
as to w hether the cause shall l>e tried by a judge and jury or by a 
judge alone shall be determined on the hearing of the sun mans 
for directions.

But these rules, so far as they affect the question whether the 
mode of trial shall l>c with or without a jury, must In- re el and 
construed in connection with the provisions of <>. 36. R. "> ill 
of that Order provides that:—

In any other cause or matter other than those mentioned in rules 3 nml 
4, if any of the |>arties desire the issues of fact to !>e tried or damaged to be 
assessed or enquired of by u jury, or a s|>ecial jury, he shall, at least 10 day» 
before the sittings or court at which the action is to lie tried, serve mi the 
opposite party a notice in writing to the effect following, that is to say:— 
“The plaintiff (or one or more of them, or the defendant, or one or mure of 
them, ns the ease may !**) requires that the issues in this cause In- tried (or 
the damages assessed) by a jury (or s|H-cinl jury)" anil shall also serve a like 
notice on the sheriff at least 10 days la-fore such sittings or court, amt a copy 
of the notice shall he attached to the copy of the pleadings in the action for 
the use of the judge

1 think the intention nml effect of that rule is to give loth 
partie*—or to speak more accurately, having regard to the state 
of the law when thin rule came into force—to preserve to loth 
parties the light to a jury for the trial of the issues in any ution 
in tin- King's Bench Division, except in the case covered l\v r. 4. 
Possibly 1 should include in the exception, along with cn-e covered 
by r. 4, those covered by r. 7, although 1 find it difficult to ii-iagine 
any van* which lias been properly brought in the King Reach 
Division to which r. 7 would In* applied.

Such being the effect of r. 5 (1) it follows that, in any < ' in
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making the order for directions in the King's Bench Division, the 
judge should not, save with the consent of both parties, direct trial 
by judge without jury' except in the case covered by r. 4, tlvit is 
to say, where the matter to lx> determined is likely to require 
“prolonged examination of documents or accounts or any scie ntific 
or local investigation" which could not, in the judge’s opinion, 
conveniently l>e made with a jury. The form for the Order (KO) 
given in the rules, shews that it was not contemplated by the 
makers of the rule that the order should state, upon its face, the 
grounds upon which any of its several directions are made. When, 
therefore, the order directs a trial by judge alone, without reserving 
to the parties the right to obtain a jury under the provisions of r. 
5, it must lx* taken to imply either that the judge made the order 
because he thought the case to be one failing under r. 4, or that 
the order was made by consent of all parties. If such order were 
made under r. 4, then it is clear from the express terms of r. 6 (I) 
that while the order remained in force neither pally could obtain 
a jury in the mode provided, by merely giving notice in the mode 
provided by the last mentioned rule. Neither, 1 think, can any 
party avail himself of the provisions of r. 5 when the order for 
directions providing for a trial without jury was made by consent, 
so lung as such order stands unrest inded. It is, I think, unreason
able to suppose that the rule in question was intended to authorise 
any party to entirely disregard or ignore the order of a judge 
directing trial without jury, while the sane remains un rescinded 
and in force.

The provisions of (). 30 of the English Judicature Act vary so 
wdcly in important respecte from those of our (). 3ti dealing with 
the san e subject mutter, that there is little light upon the question 
1 am now considering to Ik* obtained from the Knglish rules or 
decisions based thereon. But a reference to r. (> of O. 3V> of the 
English rules shews that, where either party desires a jury not 
provided for by the order for directions, lie may, in certain cases, 
secure it by applying for an order therefor. The application for 
such on 1er not only affords any opposing party the op]x>rtunity 
to shew cause, if any, why such order should not In* made (as for 
exan pie that the case is one falling under the English r. T>, which 
corresponds with our r. 4), but such onler when obtained would 
rescind or override any directions to the contrary emlxxlied in the 
original order for din-ction*. I therefore, think that the jury
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notice given by the plaintiff in this cause was irregularly niVvu 
and foui<l have been set aside upon a plication by any <.f i|M. 
defendants. But, in view of the fact that no such application 
irade prior to the trial, by any of the defendants, and that the 
ease was in fact tried with a jury by direction of the trial julge, 
even though, as already stated, the judge gave such direction in 
t he lielief, w hit h I think to have been an erroneous one. th.it In- 
had no discretion in the matter, I would not have thought that 
any verdict rendered by the jury should have been set aside n i rely 
because of such irregularity. Now, however, that the jury i. iied 
to agree, and the judge has himself found u|x>n the issues in «!j>. 
pute, I think that, in considering whether his findings sh.-iil In- 
sustained or not, the case should lx* dealt with in the same way as 
if no jury had lxx*n asked for or ordered. I think this appeal dmuM 
lx» dismissed with costs. Appeal dixm

STEWART ?. STERLING.
Ontario Supreme Court, Appellate Division, Mulnrk, C.J. Ex., Clule, 

Sutherland and Kelly, JJ. March 18, 1918.
I.IHKL AND SLANDER (| II B—15)—SLANDER OP YOUNti tilRL IMFTTINO 

UN CHASTITY—No SPECIAL DAMAGE PROVED—NOMINAL ONLY AWARD
ED—REPETITION—REMOTENESS.

In an action for slamlcr imputing unchastity to a young girl, only 
nominal damages can lie recovered where no s|ieeial dimmg<- lots Inn-n 
proved (Label and Slander Act, R.8.Ü. 1914, c. 71, s. 19 (1) ).

Special damage from repetition of the slander for which the defendant 
is not responsible is too remote.

(Review of authorities.]

Appeal by the defendant Alexander Sterling from the judg
ment of the Senior Judge of the County Court of the County of 
Huron, upon the verdict of a jury, in favour of the plaintiff a* 
against the apjtcllant for the recovery of S500 damages and taxed 
costs, in an action for slander. Reversed.

C. (ïarrotr, for appellant ; L. E. Dancey, for répondent. 
('lute, J.:—Appeal from the judgment of the Senior 

Judge of the County Court of the County of Huron, pro
nounced on the 14th Septemlier, 1917, u|xm the verdict and 
findings of the jury, for the plaintiff for $500.

The action is for a slander imputing to the infant plaintiff 
unchastity, “meaning thereby that the said plaintiff was a girl of 
unchaste character.” The defendant, liesides denying that he had 
spoken the words, also denied the innuendo. During the trial the 
plaintiff was allowed to amend by pleading special damage.
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The Libel and Slander Act, R.S.O. 1914, eh. 71, sec. 19, sub- ONT-
ice. (1), provides tha'. in an action for slander for defamatory 8. C.
words spoken of a woman imputing unchastity, it shall not le Stewart 
accessary to allege or prove that special damage resulted to the *;
plaintiff from the utterance of such words, and the plaintiff may -----
recover nominal damages without averment or proof of sjiecial chl*’ ' 
damage. No special damage was proven in this case; and, in the 
alxence of such averment and proof, only nominal damages can 
be recovered: Whitling v. Fleming, 10 O.L.R. 203.

The words in the statement of claim, as proven, raiser! an 
implication that a criminal offence- had liecn committed, but not 
necessarily that the plaintiff was a party to the crime, nor was it 
alleged in the pleading or innuendo that a crime had I sen com
mitted. After verdict, where the proof is sufficient to connect 
the plaintiff with a charge- imputing a crime, proof eif s|>ccial 
damage is not necessary; but in the present case the plaintiff 
cannot avail herself of the imputatiem of a crime with which she 
ie not charged.

The portion of the slander imputing a crime is that “Walters
had paid Dr. ------ *300 to get her (meaning the plaintiff) all
right." There was no allegation that anything was done in pur
suance of this payment to the doctor.

It was strongly argued by Mr. Dancey that the effect of the 
slander was that she liecame ill from the effects of it ; but, if illness 
was caused by reason of the slander, it was by repetition thereof, 
for which the defendant was not responsible. A huslinnd cannot 
maintain an action for the loss of his w ife's services caused by ill
ness or mental depression from defamatory words not actionable 
per sr living spoken of her: Odgers on I.iU'l and Slander, 5th ed.
(Can. notes), p. 382. K|iecinl damage must lie strictly proved at 
the trial where the words are not actionable per sc. The plaintiff 
will he confined to the s|iecial damage alleged, but the present 
right of action, without sjiecial damage, is limited to nominal 
damages. It is, therefore, still necessary in an action like the 
present, where special damage is claimed, that it should lie strictly 
proven; AUtop v. AUtoj), 5 H. & N. 534, affirmed in Lynch v.
Knight, 9 H.L.C. 577.

In the last case it is said that the lues by the wife of mainten- 
utce by the husband, occasioned by slander uttered- by a third 
person, may be the subject of a claim for damages, but such loss
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cannot be presumed to have so arisen: it must be distinctly 
averred.

In Wilkinson v. Downton, [1897] 2 Q.B. 57, these cases are 
considered by Wright, J., who sustained a verdict for £100 because 
of injury to a married woman by being told (as a joke) that lier 
husband had met with a serious accident whereby both his 
legs were broken. The plaintiff believed it to be true, and in 
consequence suffered a violent nervous shock, which rendered lu-r 
ill. It will lie noticed that the wife suffered the shock from t he 
statement having been made to her personally by the defendant.

It was further urged by the plaintiff’s counsel that there was 
sufficient evidence of loss of hospitality to support the claim for 
special damage; and in Davies v. Solomon, L.R. 7 Q.B. 112, it was 
held that the loss of hospitality of friends was the reasonable and 
natural consequence of the slander, and a loss to the wife herself 
for benefits which her husband was not bound to bestow upon her, 
and that such loss of hospitality was special damage which would 
support an action by husband and wife.

In the present case the evidence put forward to support the 
claim of loss of hospitality does not go far enough. It was to the 
effect that the plaintiff " could not go to the Smiths, friends of ours, 
on account of this scandal.” It did not allege that her friends 
would not receive her or that she lost their hospitality by reason 
of the slander. For all that appears, it may have been her own 
diffidence in visiting her friends, and not their refusal to receive 
her, that caused the loss of such hospitality. Indeed this is the 
most natural implication from the evidence. It falls short of that 
definite proof necessary to support a claim for special damage. A 
person is responsible only for the utterance by himself of a slander, 
and not for its repetition, and special damage from such repetition 
is too remote. Each publication is a distinct tort, and every 
person repeating it becomes an independent slanderer, and he 
alone is responsible for his unlawful act: Odgers on Libel and 
Slander, 5th ed. (Can. notes), p. 177. The learned author points 
out (at p. 178) two apparent exceptions to this rule:—

“ (1) Where, by communicating a slander to A., the defend:int 
puts A. under a moral obligation to repeat it to some other person 
immediately concerned; here, if the defendant knew the relation 
in which A. stood to this other person, he will be taken to have 
contemplated this result when he spoke to A. In fact, here A.'s
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repetition is the natural and necessary consequence of the defend
ant’s communication to A. (See the judgment of Lopes, L.J., in 
Speight v. Cosnay (1891), 60 L.J. Q.B. 231.)

“ (2) Where there is evidence that the defendant, though he 
spoke only to A., intended and desired that A. should repeat his 
words, or expressly requested him to do so; here the defendant is 
liable for all the consequences of A.’s repetition of the slander; for
A. thus becomes the agent of the defendant.”

This passage was cited with approval by the Court in Whitney 
v. Moignard (1890), 24 Q.B.D. 030, at p. 631.

In the Speight case the imputation of unchastity was uttered 
in the presence of the plaintiff's mother, who repeated it to the 
plaintiff, who repeated it to the ir n to whom she was engaged to 
be married. There was no evidence that the defendant authorised 
or intended the repetition. Held, an action of slander could not 
be maintained.

In Derry v. Handley (1867), 16 L.T.R. 263, II. told W. that the 
plaintiff, his wife’s dressmaker, was a woman of immoral character. 
W. naturally informed his wife, and she ceased to employ the 
plaintiff. Held, that the plaintiff's loss of Mrs. W.'s custom was 
the natural and necessary consequence of the defendant’s com
munication to W.

In the present case it does not appear that the plaintiff was 
present when the dander was uttered, nor wras it utteml in the 
presence of her father or mother or other person immediately 
concerned and under moral obligation to repeat it, so that her 
illness, if caused, as it probably was, from hearing the slander by 
repetition, is not brought within the exception so as to make the 
defendant responsible for special damage, even admitting that the 
special damage of sickness was of such a nature as to entitle her to 
recover, under the authority of Wilkinson v. Downton, supra.

In the Whitney case, a paragraph in the statement of claim in 
an action for a libel published in a newspaper stated that the 
defendant knewr that the words published would be, and the same 
in effect were, repeated and published in other editions of the same 
newspaper. Held, that evidence of the facts stated in this para
graph wrould be admissible at the trial, and therefore the paragraph 
was properly pleaded and ought not to be struck out. Huddleston,
B. , quotes the language given by Otlgers on Libel and Blander, 
above quoted, and says: “It seems to me that the proposition
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OWT' cannot be better put than that, and the view there taken is entirely
8. C. in accordance with the view of the law expressed in the judgment»

Stewart of the Law Lords in Lynch v. Knight, 6 H.L.C. 577, and with t be
Sterling dictum of Littledale, J., in Hex v. Moore (1832), 3 B. * Ail. 181,

----  where he said: ‘If the experience of mankind must lead any one
Cl*1*'1' to expect the result, he’ (the defendant) ‘will be answerable for it’

(3 B. & Ad. at p. 188). In the ordinary course it can be shewn by 
evidence that a defendant lias published a liliel which he knows 
must necessarily be widely circulated. If the facts stated in this 
paragraph are admissible in evidence, then the case comes within 
the decision in Millington v. Loring (1880), 6 Q.B.D. 190." And 
Williams, J., said: “I think the plaintiffs can shew by evidence 
that the diffusion of the libel was likely to be large, and that evi
dence will be admissible to shew the circumstances under which 
the defendant must have contemplated that the liliel was likely 
to be widely diffused."

The slander in the present case was so gross and outrag... is,
published as it was at a large gathering of neighbours at a threshing, 
that one feels anxious to support the verdict, if possible, upon any 
just ground. But, after a careful consideration of the evidence, I 
am unable to say that the illness of the plaintiff was the natural 
result of the slander or intended as a result of the words spoken 
by the defendant. There is not a tittle of evidence to justify in 
the slightest degree the outrageous conduct of the defendant, in 
attacking, without a shadow of a cause, the plaintiff's moral 
character. While the damages must be reduced to nominal 
damages, *1, that is sufficient to rehabilitate the plaintiff in the 
gOod opinion of the public. The plaintiff is entitled to her full 
costs without set-off in the Court below; but, under the circ um
stances, the defendant is not entitled to the costs of appeal.

Mllock, C.J.Ex., and Sutherland, J., agreed with Clutk, J.■•lock. C.J.Ei.

Kelly, J. :—Not without some reluctance do I find myselfuir.L
bound to agree with the conclusion of my brother Clute, that, on 
the evidence, the appellant is liable for nominal damages only. He 
should pay the costs of the Court below without set-off, but should 
not have any costs of the appeal.

The language complained of and sworn to by a number of
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witnesses, whom the jury believed, was inconceivably vulgar and 
disgusting, and elicited the jury's emphatic condemnation when 
rendering their verdict.

The result of the decision will, however, vindicate the character 
of the plaintiff, and, it is hoped, convince the appellant that he is 
not at liberty to cast aspen ions on the go<xl name of any one with 
impunity.

A ppeal allowed.

FLETCHER v. FLETCHER.
Saskatchewan King's Bench, Taylor, J. Septemlter 97, 1918.

Divorce and separation (§ II—5)—Court or Kino's Bench, Sahk.—No
JURISDICTION TO GRANT DIVORCE À VINCULO MATRIMONII.

The Court of King’s Bench in Saskatchewan has no jurisdiction to 
grant a divorce à vinculo matrimonii. The Act of 49 Viet. (Dom. 1880, 
c. 60) creating the Supreme Court of the North-West Territories did not 
confer such jurisdiction on that court; the argument that it did so is 
at variance with the enactment of s. 20 c. 17 of the Dominion ennetment 
of 1894 conferring on the Legislative Assembly power to confer on the 
Territorial courts jurisdiction in matters of alimony, also with the King's 
Bench Act, 1915, which by special enactment conferred on that court 
jurisdiction in actions of Crim. Con.

[Review of authorities and legislation; Walker v. Walker, 39 D.L.R. 
731; Board v. Board, 41 D.L.R. 286, not followed.)

Application for a divorce. Refused on the ground of lack of 
jurisdiction.

E. H. Jonah, for petitioner; II. E. Sampson, K.C., as amicus 
curia on instructions from Attorney-General.

Taylor, J. :—The petitioner has, following the procedure in force 
in England, applied to this court for a divorced rinculo matrimonii 
from his wife, Jean Catherine Fletcher. He is a soldier returned 
from active service overseas. The parties were married in 1911, and 
their domicil is in Saskatchewan. During the petitioner's absence 
overseas the respondent was undoubtedly guilty of such miscon
duct as would, according to the law of England, either ns in 1870 
or now, entitle him to succeed in his application. The misconduct 
has continued, and she is evidently living with the co-respondent 
as his wife, having, in a most callous way, entirely overlooked her 
duty to the petitioner and their children, as well as used his moneys, 
provided for her and the children’s maintenance, to the advance
ment of the co-respondent.

Feeling that, in justice, the petitioner is entitled to have the
48—42 D.L.R.
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marriage dissolves I, it is with regret that I have arrived at the 
opinion that this His Majesty’s Court of King’s Bench in t his 
province has never had conferred upon it jurisdiction to grant tla- 
prayer of his just petition, and that 1 must dismiss it, anti tell him 
that, unless an Appellate Court can see the matter differently, lie 
must, to obtain justice, advertise his wife’s infidelity extensively, 
in accordance with parliamentary rules, and apply to the Parlia
ment of Canada for a private Bill granting relief, and advance hi- 
claim to a Ixxly, some members of whom, differing from the 
petitioner in religious belief and holding the view that marriage 
is a sacrament dissoluble only by ecclesiastical authority, cannot, 
according to their conscientious belief, support his application. 
But those considerations must not lead me to exercise jurisdiction, 
unless it appear that the proper legislative authority has >o 
enacted.

It is argued that divorce jurisdiction was, by the Parliament 
of Canada, conferred upon the court created in 1880, known as 
the Supreme Court of the North-West Territories, and, as it 
plainly appears that this court has all the powers, jurisdiction ami 
authority possessed and granted to that court, that the juris
diction still exists. The question depends on the construction to 
be placed upon s. 48 of the North-West Territories Act, 1886, to 
which I shall more particularly refer later.

It is essential, before we proceed to construe that statute, that 
we place ourselves, as far as possible, in the position of the law
maker at that date, that we may fully understand just what was 
intended, and if jurisdiction to grant divorce was in the mind of 
the law-maker, how, and in what terms, we would expect to find 
the intention expressed at that time.

The advisability of conferring on the courts power to dissolve 
the marriage tie has ever been a controversial question. As st ated 
in Macqueen on Husband and Wife, 4th ed., 163:—

In the Catholic ages marriage was considered a sacrament. Conse
quently, no human authority could rescind it, unless, perhaps, the Pope, as 
God’s vicegerent uj)on earth, had the power of dissolution—a power which 
he but rarely, if ever, exercised.

Protestant peoples, taking a more modern view, still have 
always regarded marriage as more than a contract. “It is a 
religious as well as a natural and civil contract.” “It is a hiatus, 
the conditions of which are regulated for and not by thon who
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enter it.” Kversley, 3rd ed., pp. 2 et seq. The canonical law of SAM.
the Roman Catholic Church evidently still opposes the granting K. B.
of an absolute divorce entitling the parties to re-marry. It is said Fletcher 
of two eminent judges of that faith that they could not conseien- „ v-
tiously exercise the jurisdiction if it were conferred on them. -----
Another, Beck, J., in Hoard v. Hoard, 41 D.L.R. 280, expresses the T“>,or',- 
opinion that no such conscientious objection should exist. I am 
advised that in the Canadian Senate the practice of the Roman 
Catholic Senators is either not to vote at all on, or to vote against, 
any Bill granting a divorce. Any open attempt in Canada to 
legislate in favour of divorce laws has heretofore evidently been 
met with overwhelming opposition. Gemmill on Divorce, pp. 22- 
24.

In England the advocates of a divorce law in 1857 passed 
through parliament the resolution as the preamble to 20 and 21 
Viet. (Imp.) c. 85 reads:—

That it is expedient to amend the law relating to divorce, and to con
stitute a Court with exclusive jurisdiction in matters matrimonial in Fngland, 
and with authority in certain cases to decree the dissolution of a marriage,

and this enactment took from any ecclesiastical court or jK*rson in 
England any juris<liction over causes matrimonial and vested it in 
Her Majesty, to be exercised in her name in a Court of Record to 
lx1 called “The Court for Divorce and Matrimonial Causes.” It 
provided, s. 27, that “it shall Ik* lawful for any husband (or wife) 
to present a petition to the said court praying that his marriage 
may be dissolved,” and declaring the grounds (differentiating l>e- 
tween husband and wife) for dissolution. Provision was also 
made for trial by the verdict of a common or special jury, s. 36; 
the parties might re-marry, but no clergyman in holy orders of the 
United Church of England and Ireland could be compelled to 
solemnise the marriage, s. 57. Generally the law-maker en
deavoured by legislation to fully cover the questions in a most 
comprehensive enactment. Notwithstanding this, amendments 
came quickly. That in 1858 (21 & 22 Viet. (Imp.) c. 108) made 
provision as to the wife’s property, costs, etc.; in 1859 (22 & 23 
Viet. (Imp.) c. 61) as to the power of the court with respect to the 
custody, maintenance and education of children, and over marriage 
settlements; in 1860 (23 & 24 Viet. (Imp.) c. 144) to amend the 
procedure and powers of the court, and provide for decree nisi in 
the first instance, and for the intervention of the Queen’s Proctor
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for collusion. See also 29 & 30 Viet. (Imp.) c. 32; 31 & 32 Viet. 
(Imp.) e. 77 (providing for an appeal to the House of Lords), mid 
32 & 33 Viet. (Imp.) c. 68, all prior to July 15,1870. Since 1870 
and prior to 1886 other important amendments were made. See 
36 <fc 37 Viet. (Imp.) c.31 (1873), extending the rights of the Queen’s 
Proetor to intervene; 41 & 42 Viet. (Imp.) c. 19 (1878) as to co ts 
of intervention; 44 & 45 Viet. (Imp.) c. 68 (1881), ss. 9-10, as to 
appeals, and doing away with an appeal where the divorce was 
granted.

In 1873 by 36 & 37 Viet. c. 65 (Imperial Judicature Act) the 
Court for Divorce and Matrimonial Causes was merged in the 
Probate, Divorce and Admiralty Division of the High Court of 
Justice in England, and the jurisdiction in England is now' exercised 
in that Division.

Most of the territory comprised in this province wras included 
in the grant by Royal Charter to the Governor and Company of 
Adventurers of England, trailing into Hudson’s Bay, made by 
Charles II. of England. I say “most” because the grant appears 
to be confined to the lands, the W'aters of which drain into Hud
son’s Bay. This company, as “Lords of the Land,” created a 
Governor and Council of Assiniboia, having jurisdiction over, and 
legislative functions—according to the evidence of Sir George 
Simpson before the Select Committee of the House of Commons 
in 1857—in the territory, “fifty miles by the compass round the 
Red River Settlement,” According to Recorder Johnstone, who 
was charged with the administration of justice in the District of 
Assiniboia, the boundaries were much wider and indefinite. This 
council appears to have enacted on January 7, 1864 (amending 
art. 53 of the Code of April 11, 1862) that

The proceedings of the General Court shall be regulated by the laws of 
England, not only of the date of Her Majesty’s accession, so far as they may 
apply to the Colony, but also by all such laws of England of subsequent 
date as may be applicable to the same; in other words, the proceedings of 
the General Court shall be regulated by the existing laws of England for the 
time being, in so far as the same are known to the Court and to the condition 
of the Colony.

Long prior to Confederation, the Imperial Parliament had also 
legislated for the administration of justice and introduction of law 
into the territory then known as Rupert's Land. It is necessary 
for my present purpose to notice these but briefly. 1 & 2 ( icorge
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IV. (Imp.) e. G6, conferred upon the Courts of Upper and Lower 
Canada a limited juristliction in civil and criminal matters arising 
in the Territories “to lx* tried in the same manner and subject to 
the same consequences in all rcgpects” as if in Upper Canada, 
except as to claims in respect of land which “shall lx* decided 
according to the laws of that part, of the United Kingdom called 
England, and shall not lx* subject to or affected by any Local 
Acts, Statutes or Laws of the legislature of Upper Canada.” See 
also 22 & 23 Viet. (Imp.) c. 20.

In the Rupert’s Dind Act, 18C>8 (Imp. Stat.) 31 & 32 Viet.c. 
105, enabling Her Majesty to accept a surrender of the Hudson’s 
Bay Company's charter on terms, the jurisdiction of the then 
existing courts and all officers was continued. By various enact
ments of the Federal Parliament of Canada “all the laws in force 
in Rupert’s Land and the North-Western Territory, at the time of 
their admission into the Union, remained in force until ultered by 
the Parliament of Canada,” or (as amended later) by the Lieu
tenant-Governor and the legislative Council, and all public officers 
and functionaries retained office, 32 & 33 Viet. (Dom.) c. 3. See 
also the Dominion Enactments 1873, 30 Viet. e. 5, 34, 35; 1875, 
38 Viet. c. 49; 1870, 39 Viet. c. 22; 1877, 40 Viet. e. 7; 1880, 43 
Viet. c. 25; 1882,45 Viet. c. 28; 1884 , 47 Viet. c. 23-, 1885, 48 
à 49 Viet. c. 51; 1880, 49 Viet. c. 25; R.S.C., 1880, c. 50; 1891, 
54 & 55 Viet. c. 22; 1894, 57 & 58 Viet, (sec s. 20) c. 17; 1897, 00 
Viet. c. 28; 1898, (il Viet. c. 5; 1900, 03 & 04 Viet. c. 44; 1903, 3 
Edw. VII. c. 40; 1905, 4 & 5 Edw. VII. c. 27 (** s. 8); R.S.C, 
1900, e. 20.

The enactment in 1873, 30 Viet. (Dom.) c. 5, provided for the 
appointment of a Lieutenant-Governor and Council; 30 Viet. 
(Dom.) c. 34 conferred on this body power to legislate to a limited 
extent, and made the Acts of the Parliament of Canada, set out 
in the schedule, mostly relating to the criminal law, applicable 
to the Territories. 30 Viet. (Dom.) c. 35 made provision for the 
appointment of stipendiary magistrates with crin in: ! jurisdiction 
and constituted the North-West Mounted Police.

C. 49 of 38 Viet. (Dom.), 1875, was an Act to amend and con
solidate the laws respecting the North-West Territories. By s. 0:

All the laws and ordinances now in force in the North-West Territories 
and not repealed by or inconsistent with this Act shall remain in force until
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it is otherwise ordered by the Parliament of Canada, by the Govern. >r-in- 
Council, or by the Lieutenant-Governor and Council under the authority 
of this Act.

The law-making field of the Lieutenant-Governor and Council 
was widened, provisions respecting the descent of real estate, the 
conveyance of land, making of wills, as to the separate estate of 
married women and registration of deeds were passed. A- to 
courts, by s. 59:

A court or courts of civil and criminal jurisdiction shall be held in the 
said Territories, and in every judicial district thereof, when formed, under 
such names, at such periods and at such places as the Lieutenant-Governor 
may from time to time order.

The stipendiary magistrate presided, s. 64. By s. 64:
The Chief Justice or any judge of the Court of Queen's Bench of the 

Province of Manitoba, with any one of the stipendiary magistrates as an 
associate, shall have power and authority to hold a court under s. 59, 
and “every such court shall be a Court of Record,” s. 64 (4). An 
appeal lay to the Court of Queen's Bench of Manitoba.

43 Viet. (Dom.) c. 25 (1880) again amended and consolidated 
the several Acts relating to the North-West Territories. S. 5 of 
38 Viet. c. 49 (1875) quoted aujtra is re-enacted in s. 8. A legis
lative assembly or council is constituted. The criminal juris
diction of the stipendiary magistrates is continued. The existing 
provisions for establishments of courts were brought into align
ment with the Ordinances of the North-West Territories creating 
the District Court, hut no new jurisdiction was conferred.

The amendments between 1880 and 1886 do not bear on the 
matters now being discussed.

The Lieutenant-Governor and Council of the North-West 
Territories, as soon as legislative functions were bestowed on 
them, proceeded to establish courts. Ordinance No. 4 in 1878 
created Courts of Record styled District Courts, presided over by 
the resident stipendiary magistrate. These courts had jurisdiction 
over all matters of civil law and equity, all matters of wills and 
intestacy (and by subsequent amendment over estates of infants 
and of insane persons), and possessed such powers in relation to 
local jurisdiction as in the Province of Ontario were vested in and 
distributed among the several courts of law and equity and the 
Surrogate Courts. The laws of evidence and principles governing 

•the administration of justice in Ontario were “to obtain in the 
courts.” No. 3 of 1884 amended and consolidated the several 
ordinances to that date and continued the District Court.



42 D.L.R.] Dominion Law Reports. 739

With this legislation it would appear inevitable that doubt 
existed as to what law was in force in the Territories. In The 
Queen v. Connor, 1 Terr. L.R. 4 (June 29, 1885), counsel for an 
accused sought to quash a criminal conviction for want of an 
indictment by a grand jury or a coroner's inquest, and, as put by 
Taylor, J., at p. 13:
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The question comes tip whether in the circumstances of the North- 
West Territories that common law right can be considered us in force there.

In the Commentaries on the Laws of England by Broom & Hadlev, 
it is said at p. 119:—

Generally shaking, if an uninhabited country be discovered and occupied 
by English subjects, all English laws then in lxiing, which are the birthright 
of every subject, arc immediately there in force. But this must lie under
stood with many and great restrictions. Such colonists carry with them 
only so much of the English law as is applicable to their own situation and 
the conditions of an infant colony.

There can l>e no doubt that at the time of its occultation by English 
subjects the country now known as the North-West Territories would fall 
within the description of an uninhabited country.

For n any years there was no court established there. There was no 
Court of Oyer and Terminer and General Gaol Delivery as incident to the 
proceedings in which a grand jury can be considered pro|ter and necessary. 
There was no municiital organisation. There is none such as yet.

The decision was that the common law right had I icon 
abolished by Dominion enactments.

The Full Court in Manitoba, in Canadian Bank of Commerce v. 
Adamson, 1 Man. L.R. 3, decided in 1883 that the provisions of 
Rupert’s Land Act, 1808, and the Ordinance of the Council of 
Assiniboia, an Imperial statute, 18 & 19 Viet. c. 07 (Rills of Ex
change Act), was in force in Manitoba. Rut in Sinclair v. Mulli
gan, 3 Man. L.lt. 481, and 5 Man. L.R. 17, Killam, J., in 1886, 
and the court en banc in 1887, held that the laws of England, as 
they existed at the date of the charter of the Hudson's Ray Co., 
so far as applicable, formed the body of laws in force in the Terri
tories up to the Assiniboia Ordinance of 1802, which was limited 
to regulating proceedings of the courts. Keating v. Maises, 2 
Man. L.R. 47, to the contrary, was not followed.

The Imperial statute to which 1 have referred, conferring 
jurisdiction on the courts of Upper Canada, and adopting its 
laws as the rule for decision, is not .noticed in the decision.
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It can Ik* reasonably inferred that this doubt was among'! i he 
reasons for enacting the Ordinance of the North-West Territories, 
No. 26 of 1884, providing that:—

I» all mutters of controversy relative to property and civil rights in Hie 
Territories, the laws of England, as they stood on July 10, 1870, are hereby 
declared to have been in force since such date, and shall govern and form 
the rule for decision of the same in the Territories, except in so far as the 
same have been since such date, or may l>e hereafter repealed, altered, varied, 
modified or affected by any Act of the Inqierial Parliament, made directly 
applicable to the North-West Territories, or the Parliament of Canada, or 
by Ordinance of the Lieutenant-Oovernor-in-Council.

For a brief period, the name of the District Court was changed 
to the High Court of Justice. See Ordinance 5 of 1885.

Then came the legislation of the Parliament of Canada, u|M»n 
which the petitioner bases his argument in this action. This is 
49 Viet. (Dom.), 1886, c. 25, s. 14. This legislation created the 
Supreme Court of the North-West Territories, and by s. 14 it was 
enacted that:—

The court shall, within the Territories, and for the administration of the 
laws for the time being in force within the Territories, possess all such powers 
and authorities as by the law of England are incident to a superior court of 
civil and criminal jurisdiction ; and shall have, use and exercise all the rights 
incidents and privileges of a court of record and all other rights, incidente 
and privileges as fully to all intents and purposes as the same were on the 
fifteenth day of July, one thousand eight hundred and seventy, used, exer
cised and enjoyed by any of Her Majesty’s Su|>crior Courts of Common 
Law, or by the Court of Chancery, or by the Court of Probate in England, 
and may and shall hold pleas in all and all manner of actions, causes and 
suits as well criminal as civil, real, iwreonal and mixed, and may and shall 
proceed in such actions, causes and suits by such process and course as arc 
provided by law, and as shall tend with justice and despatch to determine 
the same, and may and shall hear and determine all issues of law and may 
and shall also hear and (with or without a jury us provided by law) determine 
all issues of fact that may be joined in any such action, cause or suit, imd 
judgment thereon give and execution thereof aw ard in as full and as ample 
a manner ns might at the said date l>e done in Her Majesty's Court of Queen’s 
Bench, Common Bench, or in matters which regard the Queen's revenue 
(including the condemnation of contraband or smuggled goods) by the Court 
of Exchequer or by the Court of Chancery or by the Court of Probate in 
England.

The enactments of the Parliament of Canada were extended 
to the Territories by s. 2, which provided:—

Every Act of the Parliament of Canada, except in so far us otherwise 
provided in any such Act, and except in so far as the same is, by its terms, 
applicable only to one or more of the Provinces of Canada, or in so fur as 
any such Act is, for any reason, inapplicable to the Territories, shall apply 
to and be in force in the Territories.
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S. 3 enacts:—
Subject to the provisions of the next preceding section the laws of England 

relating to civil and criminal matters, as the same existed on the fifteenth 
day of July, in the year of our Lord one thousand eight hundred and seventy, 
shall be in force in the Territories, in so far as the same are applicable to the 
Territories, and in so far as the same have not been, or may not hereafter 
be, repealed, altered, varied, modified, or affected by any Act of the Parlia
ment of the United Kingdom applicable to the Territories, or of the Parlia
ment of Canada, or by any Ordinance of the Lieutenant-Governor in Council.

In the revision of 1880 the legislation of 40 Viet, is repeated, 
and the provisions of 43 Viet. e. 25, s. 8, which I quoted above in 
reference to continuing existing laws in force, was re-enacted in 
8. 12. This provision is reconcilable with s. 3 only by treating s. 
3 as declaratory legislation.

In the amendment of 1891,54 & 55 Viet. (Dom.), c. 22, by s. 7, 
a single judge had conferred upon him all the powers of the court 
in proceedings by way of artiorari. In 1894, by 57 & 58 Viet, 
c. 17, s. 20, it was enacted:—

For the removal of doubts it is hereby declared that subject to the pro
visions of the North-West Territories Act, the Legislative Assembly has 
and shall have power to confer on Territorial Courts jurisdiction in matters 
of alimony.

Before turning to the legislation creating the Province of 
Saskatchewan and the courts therein, it should lx? noted that in 
the North-West Territories Amendment Act, 1905, 4 & 5 Edw. 
VII., p. 27, defining the new boundaries of the Territories and 
disestablishing the Supreme Court of the North-West Territories 
in the Territories, provision was made (see s. 8) that the Govemor- 
in-('ouneil might appoint such numlx?r of persons as stipendiary 
magistrates, from time to time, as might be deemed expedient, 
who should have and exercise the powers and functions vested in 
a judge of the said court. So that it would apparently follow that 
if, as argued, a Judge of the Supreme Court of the North-West 
Territories had power and authority to grant divorce the effect of 
this section is to confer a like jurisdiction on a stipendiary magis
trate in the North-West Territories as they now stand.

The Saskatchewan Act, 1905, 4 & 5 Edw. VII. (Dom.), c. 42, 
continued the Supreme Court of the North-West Territories and 
its jurisdiction in Saskatchewan, and that court exercised juris
diction until the Judicature Act of the Province of Saskatchewan, 
<*. 8, 1907, was, by proclamation under the Act, brought into 
force.
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The Judicature Act (Sank, statutes, 1907, c. 8) in plan nd 
stead of the North-West Territories, constituted and established 
in and for the Province of Saskatchewan a superior court of 
record, as well in civil as in criminal cases, styled the Supreme 
Court of Saskatchewan. The jurisdiction of this court was con
ferred in s. 14:—

The Supreme Court of Saskatchewan in addition to any other jurisdiction, 
rights, powers, incidents, privileges and authorities which immediate!) prior 
to the coming into force of this Act were vested in or cajjable of being exer
cised within the province by the Supreme Court of the North-West Territories 
shall |K»8Hcs8 the jurisdiction which in England prior to the Supreme Court 
of Judicature Art, 1873. was vested in or capable of l>cing exerciser by:

(а) The High Court of Chancery as a common law court as well as a court 
of equity including the jurisdiction of the master of the rolls as a judge or 
master of the Court of Chancery and any jurisdiction exercised by him iu 
relation to the Court of Chancery as a common law court;

(б) The Court of Queen's Bench;
(c) The Court of Common Pleas at Westminster;
(d) The Court of Exchequer as a court of revenue as well as a common 

law court ;
(e) The Court of Probate;
(/) The courts created by commissions of assize of oyer and terminer 

and of gaol delivery or any of such commissions;
(2) The jurisdiction aforesaid shall include:—
(a) The jurisdiction which at the commencement of this Act was vested 

in or capable of being exercised by all or any one or more of the judges of the 
Supreme Court of the North-West Territories.

(b) The jurisdiction which in England prior to the passing of the Supreme 
Court of Judicature Act, 1873, was vested in or capable of being exercised 
by all or any one or more of the judges of the courts above mentioned.

The Supreme Court of Saskatchewan was abolished under the 
provisions of the King’s Bench Act, 1915, c. 10 (Sask.), and the 
sections requiring consideration are :—

12. The court shall be a court of original jurisdiction, and shall in addition 
to any other jurisdiction, rights, ; lowers, incidents, privileges and authorities 
which have hitherto been vested in or capable of being exercised within the 
province by the Supreme Court of Saskatchewan, possess the jurisdiction 
which in England, prior to the Supreme Court of Judicature Act, 1S73, was 
vested in and capable of being exercised by:—

(а) A High Court of Chancery as a common law court as well :us a court 
of equity, including the jurisdiction of the master of the rolls ns a judge or 
master of the Court of Chancery and any jurisdiction exercised In him in 
relation to the Court of Chancery as a common law court;

(б) The Court of Queen’s Bench;
(c) The Court of Common pleas at Westminster;
(d) The Court of Exchequer as a court of revenue as well as a comm» 

law court;
(e) The Court of Probate;
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(/) The courte created by commissions of assize, of oyer and terminer 
and of gaol delivery, or any of such commissions;

(2) The juriediction aforesaid ahull include:—
(а) The jurisdiction which has hitherto Urn vested in or capable of 

being exercised by all or any one or more of the judges of the Supreme Court 
of Saskatchewan;

(б) The jurisdiction which in England, prior to the passing of the Supreme 
Court of Judicature Act, 1873, was vested in, or capable of being exercised 
by, all or any one or more of the judges of the courts above mentioned sitting 
in court or chandlers or elsewhere, when acting as judge in pursuance of 
any statute, law or custom; and all lowers given to any such court or to 
any such judges or judge by any statute; and also all ministerial power, 
duties and authorities incident to any and ever)- part of the jurisdiction so 
conferred (and) 14: Whenever by any law, statute or custom, hitherto in 
force in Saskatchewan, any jurisdiction, duty, power or authority, whether 
incident to the administration of justice or not, was conferred or im|x)sed 
upon the Judgc-s of the Supreme Court of Saskatchewan, or ujx»n any one 
of them, such jurisdiction, duty, |x>wer and authority shall, unless social 
provision lie made to the contrary, lie deemed to be conferred and imifosed 
upon the judges of the court, and the same shall be exercised by them in as 
full and ample a manner as they were hitherto exercised within Saskatche
wan by the said Judges of the Supreme Court of Saskatchewan.

Jurisdiction to grant alimony to any wife who would lx* entitled 
to alimony by the law of England, etc., is conferred by s. 21, in 
consequence no doubt of the decision of Wet more, (\J., in Manon 
v. Coulter, 8 S.L.R. 488. S. 22 provided?

The court shall have jurisdiction to entertain an action for criminal 
conversation. The law applicable to such actions shall be as the same was 
in England . . . and the practice shall be the same as in other actions in 
the court, so far as it is applicable.

If the contention of counsel for the petitioner is correct, that 
the effect of those various enactments was to confer upon the 
Supreme Court of the North-West Territories in 1880 jurisdiction 
to grant divorce, it is first to Ik* noted that it is surprising that 
such jurisdiction was not exercised; and more* surprising still that 
the Parliament of Canada would by private Rill grant divorce to 
person domiciled in this province, which, while not illegal, would 
lx* a most unseemly thing to do considering the constitutional 
practice that once jurisdiction is conferred upon the court, Parlia
ment does not undertake to decide matters so referred to the 
courts.

Further, I think it can lx* said that the statute has never, until 
the decision in Hoard v. Hoard, 41 D.L.R. 280, by the Appellate 
Division in Alberta, Harvey, C.J., dissenting, lx*cn construed ns 
conferring upon the Supreme Court of the North-West Territories
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the jurisdiction conferred by the Matrimonial Causes Act upon 
the court created by it.

The only decisions that I am able to find are those of Wetnmre, 
C.J. In 1895, in Harris v. Harris, 3 T.L.R. 289, he held that the 
court had no jurisdiction to grant alimony, as in 1870; that \\,i> a 
jurisdiction exclusively exercised by the Court for Divorce and 
Matrimonial Causes, and at p. 291, “no such jurisdiction should 
be exercised unless it was expressly given,” and he points out that 
no Canadian court had, under similar legislation, assume ! to 
exercise the jurisdiction conferred on the Court for Divorce and 
Matrimonial Causes.

In 1900, in Hardie v. Hardie, 7 T.L.R. 13, the same judge h- Id 
that the Supreme Court of the North-West Territories had juris
diction to e ntertain a suit for a declaration that a marriage is 
void ab initio (in that case on the ground that it was bigamous). 
The judgment expressly affirms Harris v. Harris, supra, and dis
tinguishes it.

In 1910 in Marson v. Coulter, 3 S.L.R. 485, at 489, in which it 
is evident that he again carefully considered the matter, In- dis
tinctly holds that the jurisdiction conferred upon the Court of 
Divorce and Matrimonial Causes was not conferred upon the 
Supreme Court of the North-West Territories. At p. 4SS he 
says:—

The effect of bs. 59 and 33 of the Matrimonial Causes Act was to take 
away the jurisdiction of the common law courts, that is, the Courts ofQucen'i 
Bench, Common Pleas and Exchequer, in actions for criminal conversation, 
and to vest the right to give a remedy in such cases to the Court for Divorce 
and Matrimonial Causes. Therefore, such common law courts had no juris
diction to entertain actions for criminal conversation in 1886, when the 
Supreme Court of the North-West Territories was created, or ever since-, and 
the jurisdiction of the Court of Divorce and Matrimonial Causes was not con
ferred cither upon the Supreme Court of the North-West Territories or the Sas
katchewan Supreme Court.

Ah I have pointed out, the legislature of this province accepted 
the decision in Marson v. Coulter, supra, and in the King's Bench 
Act of 1915 conferred jurisdiction in actions of Crim. Con. by 
special enactment. The argument that it was intended by the 
Act of 1886 to confer jurisdiction in divorce, seems to me to be 
entirely at variance with the enactment of s. 20 of the Dominion 
enactment of 1894, which I have quoted, conferring upon the 
legislative assembly power to confer on the Territorial courts
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jurisdiction in matters of alimony; for if the jurisdiction conferred 8A8K- 
upon the Court of Divorce and Matrimonial Causes was given to K. B. 
the Supreme Court of the North-West Territories, there would Fletcheb 

be no necessity for any legislation conferring jurisdiction in Ylxtcbkk 
alimony. -----

But these are not the arguments which weigh most strongly 
with me. I have shewn the gradual growth of the legislation 
before and after 1870, relating to the granting of divorce in Eng
land. Is it conceivable that any law-making body intending to 
introduce divorce laws and to create a divorce court in any part 
of Canada, would do so in the manner in which it is here argued 
and indeed held in Board v. Board, 41 D.L.R. 28G, the Dominion 
Parliament has done in the enactment of 1880? Parliament, if so 
minded, would not have left this controversial question to an 
inference from the general tenns of the statutes, the true and full 
effect whereof would (adopting this construction), lx* disguised in 
the redundant enumeration of some of the courts. This class of 
legislation, that is, legislation conferring jurisdiction, is one in 
which we uniformly find careful and explicit draughting; and 
when parliament enacts divorce legislation and a divorce court is 
created, I apprehend the intent will be stated, as it should lx1, in 
clear, unmistakable language, and the subject will be dealt with 
comprehensively, making it plain and clear under what circum
stances, with what procedure and under what safeguards the juris
diction should lx* exercised. The language used in s. 14 of the 
Act of 1880, and subsequent enactments, is not the language in 
which, nor is it the >vay in which, at that time, jurisdiction to 
grant divorce would have l>een conferred.

1 might hesitate to disagree with the decision of the Appellate 
Courts in Allx*rta in Board v. Board, supra, and in Manitoba in 
Walker v. Walker, 39 D.L.R. 731, and place my opinion in opposi
tion to the decisions of those courts, were it not that Wetmore,
C.J., who, so long a member of the Supreme Court of the North- 
West Territories, was most familiar w ith all this legislation, arrived 
at the conclusion wrhich I have reached in the decisions to which 
I have referred.

Until within the last few years, the argument of the petitioner 
has never apparently, from the reports of decided cases, been 
advanced in any of the courts. The statute of 1886 received, 
when enacted, a construction which did not suggest that parlia-
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ment had granted, to any court, the jurisdiction of the special 
court created by the Imperial enactment in question. Dominion 
and provincial legislation has, as 1 have pointed out, proceeded 
upon tliis accepted construction.

In British Columbia, a construction of somewhat similarly 
worded legislation was accepted contrary to the views I have 
expressed, and the provincial court assumed jurisdiction to grant 
and granted many divorces. After the lapse of many years the 
Judicial Committee in Wait* v. Walls, [1908] A.C. 573, at 579, 
affirmed the jurisdiction. The decision is upon an analogous 
statute, but it is not a decision on the statute now under con
sideration, and it docs not appear to nie that the ratio decidendi 
is apposite.

My decision is that I have no jurisdiction to entertain the 
petition, and so deciding, it is unnecessary to determine whether 
the divorce law' of England was introduced into and made part 
of the law' of the Territories by the enactment of 1886. Watts v. 
Watts, supra, would l>e an authority for so holding, but it may 
well be that the expression “laws of England relating to civil and 
criminal matters” was not, under the circumstances, intended to 
cover the whole field, and should lie confined to those matters 
about which the doubt had previously arisen, the Act having liecn 
passed to settle the date of reference rather than to introduce a 
new code of law's. The petition is dismissed. Petition dismissed.

SHEPARD and MERCHANTS BANK OF CANADA v BRITISH 
DOMINIONS GENERAL INS. Co.

SHEPARD and MERCHANTS BANK OF CANADA 
▼. GLENS FALLS INS. Co.

Saskatchewan Court of Appeal, Haultain, C.J.S., Lamont and 
Elwood, JJ.A. July 16, 1918.

Insurance (6 VI H—425) — Proofs or loss—Relief against strict
COMPLIANCE IN FURNISHING—SASKATCHEWAN—INSURANCE AcT-
Delay in bringing action.

8. 86 of the Saskatchewan Insurance Act permits relief to he granted 
from strict compliance with a condition in the policy requiring proof 
of loss to be furnished as soon as practicable after the loss has occurred. 
The granting of such relief does not relieve against another clause in 
the policy providing that a certain time shall elapse after completion of 
the proofs before the lose becomes payable, or before action can be 
brought to recover the amount of the i>olicy, notwitlistanding that such 
delay would bar the action, as not being brought within one > ear after 
the loss or damage occurred.

Appeal by defemiants from the trial judgment in an action 
on a fire insurance policy. Reversed.
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P. E. MacKenzie, K.C., for appellants; J. A. Allan, K.C., for 
respondents.

Havltain, C.J., concurred with Elwood, J.A.
Lamont, J.A. (dissenting) :—These two actions were by consent 

of the parties tried together. The plaintiff Shepard was the 
owner of a certain hotel at Margo, which he purchased from one 
Charters, and upon which he had given Charters a mortgage for 
$13,271. Charters being indebted to the plaintiff bank assigned 
to it the mortgage. The insurance on the hotel having expired, 
the bank on September, 1914, placed new insurance on the hotel 
with the defendant companies through F. C. Lowes & Co., the 
agents at Edmonton of both companies. The policies were issued 
in the name of the plaintiff Shepard, with loss, if any, payable to 
the bank.

On the night of April 1. 1915, the hotel was completely de
stroyed by fire. The defendant companies were notified of the 
loss and they sent an adjuster to investigate the same. The ad
juster took from Shepard a statement in writing that nothing 
done by the adjusters in the course of their investigation should 
l)c deemed a breach of the terms or conditions contained in the 
policies. The circumstances surrounding the fire raised a suspicion 
that it was of incendiary origin ; investigations were made, and 
finally the matter was referred to A. E. Fisher, government super
intendent of insurance, for further investigation. The matter was 
long draw n out. The defendant companies, when asked for settle
ment, gave as a reason for delay that the investigations had not 
been completed. Not being able to get anything definite from 
the defendant companies, the plaintiffs, in January, 1916, placed 
the matter in the hands of their solicitors. It was then learned 
that no proofs of loss had been forwarded to either company. On 
February 29 formal proofs of loss were forwarded, without pre
judice, to the rights of the plaintiffs. On March 22, 1916, these 
actions wrere commenced.

The action was tried by my brother Newlands, who held that 
the proofs of loss were not given according to the terms of the 
policies, but, as it was through a mistake that the plaintiffs did 
not perform this condition, they should be relieved from the con
sequences of such non-performance under s. 2 of the Fire Insurance 
Policies Act. He, therefore, gave judgment for the plaintiffs in 
each case. From these judgments the companies now appeal.
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The chief arguments on behalf of the companies are: (1) that 
the circumstances were not such as to entitle the plaint ills to 
relief under said s. 2 (now s. 8G of the Insurance Act, 1915); 21 
in any event, the action was prematurely brought.

In my opinion, the trial judge was right in attributing to mis
take the failure of the plaintiffs to put in proofs of loss as required 
by condition 13.

S. 80 of the Saskatchewan Insurance Act is as follows:—
86. Where, by reason of necessity, accident or mistake, any condition 

of a contract of insurance on property in Saskatchewan as to the proof to be 
given to the insurer after the occurrence of the event insured against, ha* 
not been strictly complied with; ... or where, for any other reason, it ia 
held to be inequitable that the insurance should be deemed void or forfeited 
by reason of imperfect compliance with such condition, no objection to the 
sufficiency of such statement of proof or amended or supplemental statement 
of proof, as the case may be, shall be allowed as a defence by the insurer or 
a discharge of his liability on such contract of insurance wherever entered 
into.

In Robins v. Victoria Mutual Ins. Co., 6 A.R. (Ont.), 427, at 
460, Cameron, J., said:—

The statute is silent as to the kind of mistake that will excuse this breach 
of the conditions, anti the word must be construed according to its usually 
accepted meaning, and a mistake, according to the Imperial Dictionary, ie 
an error in opinion or judgment, misconception, a slip, a fault, an error, 
which will cover the reason of the plaintiff’s neglect; and, assuming that 
the agent Scroggie. as stated by the plaintiff, and his statement is uncootra- 
dicted, had really been under the impression that the plaintiff did not quite 
want him to prepare the proofs, and in consequence had not done so—this 
would also have been such a mistake as would relieve the plaintiff from a 
strict compliance with the condition.
In that case Scroggie was the agent of the company through whom 
the insurance had been effected.

In the case at bar, Sutherland, the Edmonton manager of the 
plaintiff bank, after the fire took place went to F. C. Lowes & Co., 
the agents for both defendants, through whom the policies had l>een 
placed on the hotel by the bank, and notified them of the loss and 
asked them to wire the companies, which Iowes & Co. agreed to 
do. Sutherland then asked if there was anything further for liim 
to do, and was told that there was not. Lowes & Co. notified 
both companies of the total loss of the hotel. The closing para
graph of their letter in each case reads as follows:—

If there ia any further information or particulars you require we shall be 
pleased to secure the same on receipt of your advice.
Nothing was asked for by either company.
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Taking all the circumstances and the correspondence into con
sideration it seems to me to lxi reasonably clear that Shepard left 
the matter in the hands of the bank, as it had effected the insurance, 
and that Sutherland was led to lielievc by the defendants’ agents 
that nothing more was necessary on his part, with the result that 
proofs of loss were not sent in ;> required bv the policies. 1 am, 
therefore, of opinion that the trial judge v ; s right in granting 
relief under the above section against the imperfect performance 
of condition 13, which requires proof of loss to bo made “as soon 
as practicable after loss.”

The main contention, however, on part of the appellants was, 
that the action hud been brought prematurely.

Statutory conditions 17 and 22 read as follows:—
17. The loss shall not be payable until sixty days (in the ease of the Glens 

Falls Insurance Company policy thirty days)—after completion of the proofs 
of loss, unless otherwise provided for by the contract of insurance.

22. Every action or proceeding against the company for the recovery 
of any claim under or by virtue of this policy shall be absolutely barred, 
unless commenced within the term of one year next after the loss or damage

The fire having occurred on April 1, 1915, and formal pnxds 
of loss not having been forwarded until February 29, 1910, and 
these not having lieen received by the companies until some time 
in March, the plaintiffs were obliged to bring their action before 
the expiration of the sixty (or thirty) days after proof of loss was 
completed or be in the position of having their claim absolutely 
barred. The question to be determined is: Is the action of the 
plaintiffs barred anti their claim under the policies forfeited because 
they failed to complete the proofs of loss within 10 months from 
the date of fire in the one case and eleven months from such date 
in the other, or can they, under s. 86, alxive mentioned, lx* relieved 
from the consequences of their failure, and, if so, should they, 
under the circumstances, be relieved?

The defence here set up, that the action has Ixen brought 
prematurely, involving, if effect is given to it, the forfeiture of 
the insurance, is the result or consequence of an imperfect com
pliance on the part of the plaintiffs with condition 13, which 
requires proofs of loss to be furnished as soon as practicable after 
the loss has occurred. Had the plaintiffs complied with this con
dition and then brought the action at the time they did, this

49—42 D.L.B.
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defence would not have been available to the defendant< It 
would, therefore, .seem to me to follow that, where the insured did 
not comply with the requirements of the condition, but the court, 
on the ground of mistake, relieved him from the consequences of 
his non-compliance, such relief should carry with it relief ag:;inst 
every defence that is founded on his non-compliance with the 
condition. Rut, in any event, in my opinion, the last part of >. Hi; 
would apply so us to enable a court or judge to disallow its defence 
if it appeared inequitable; “that the insurance should bo deemed 
void or forfeited by reason of imperfect compliance with >uch 
condition . .

In Forest v. Home Ins. Co., 8 D.L.R. 764, 5 A.L.R. 22:*. the 
plaintiff's house was burned on November 12, 1909. Notice was 
given to the defendant company through Mr. Mays, the agent of 
the company through whom the insurance had been effected. 
Blank forms for proofs of loss were sent to the insured, ami the 
n atter was placed in the hands of a Mr. Lilly for adjustment. 
About March 2G, 1910, the proofs of loss were sent by the plaintiff's 
solicitors to Mr. Mays, who forwarded them to Mr. Lilly. In 
April, Lilly wrote the solicitors that the certificate forwarded did 
riot comply with the certificate called for by the policy. The 
statutory conditions in Alberta appear to be the same as our own.) 
In answer, the solicitors wrote saying that if the policy was not 
paid within two days they would issue a writ. The writ, however, 
was not then issued. Nothing seems to have been dont1 until 
October 29, 1910—two weeks before the expiration of one year 
after the fire—when a writ was issued. On November 2, a certi
ficate intended to meet the requirements of Mr. Lilly’s letter was 
left at Mr. Mays’ office. The action was dismissed, and the 
plaintiff appealed. In giving judgment in appeal. Harvey, C.J., 
said at p. 766:—

Even if the forms supplied did not amount to a request, I find myself 
unable to consider Mr. Lilly’s letter as anything other than an unequivocal 
request for a certificate that would comply with the condition. The plaintiff 
at once refused to comply with this request, and it was not complied with, 
if at all, until at or after the commencement of this action.

The 17th statutory condition provides that the loss shall not be payable 
until 60 days after completion of the proofs of loss, and the 22nd condition 
provides that action must be brought within one year after the loss. The 
combined result of these two conditions is, that an insured, to protect himself, 
must complete his proofs of loss within ten months after the loss occurs,
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which, aa a general condition, apiieare not unreasonable, though in certain 
cases it might work a hardship. In such cases, however, there is ample 
protection in s. 2 of the Act (c. 16 of 1903 and 1st sess.), which provides: 
(Here was quoted s. 2 of the Fire Insurance Policies Act—see s. 86 above).

This section appears to give ample protection for all reasonable cases of 
defective proof, but does not provide for cases in which the insured deliber
ately refuses to give the proof which it is his duty to furnish.

This certificate is for the pur|N«e of enabling the company to form an 
opinion as to whether the fire was accidental or not. In the present case 
it appears that it would have been important, inasmuch as the defence alleges 
incendiarism.

No reason why the certificate was not furnished is given, other than the 
letter of the plaintiff’s solicitors refusing to give it, and threatening suit.

This does not, in my opinion, raise any equity in the plaintiff’s favour 
for relief under s. 2; and I think the action was properly dismissed, and the 
ap|>eal should be dismissed with costs.
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The judgment does not say what defences were set up to the 
plaintiff's action, but 1 take it from the way in which the Chief 
Justice referred to the 17th statutory condition that that con
dition had been set up. In that case, the court affirmed the judg
ment dismissing the action, because the circumstances did not 
raise an equity in the plaintiff's favour which would justify the 
granting of relief, but, from the language used, I think it a fair 
inference that, had the circumstances justified the granting of 
relief, the insurance would not have been deemed forfeited by 
reason of statutory condition 17. I am, therefore, of opinion that 
this defence—based as it is upon the fact that there was an im
perfect compliance by the plaintiffs with the requirements of the 
condition—may be relieved against under s. 80, above quoted.

Of course, if the plaintiffs had had time, after they caused their 
proofs of loss to be delivered to the defendants, to permit GO days 
(in the case of the defendants the Glens Falls Insurance Co. 30 
days) to elapse and still bring their action Indore their claim was 
barred by condition 22, it was their duty to do so, but here if 30 
days had been allowed to elapse after the defendant companies 
received the proofs of loss the claims under the policies would have 
been barred, for Mr. Henderson, general agent of the Glen Falls 
Co., testified that he received the formal proofs of loss in March.

The court having power to relieve the circumstances, in my 
opinion, justify relief being granted. I, therefore, think that my 
brother Ncwlands was right in refusing to give effect to this 
defence. The appeal should lie dismissed with costs.
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Elwood, J. A. :—Tho plaintiff Shepard was the owner of an hotel 
at Margo, in the Province of Saskatchewan, which he had pur
chased from one Charters, to whom he had given a mortgage 
upon the property. Charters being indebted to the plaintiff bank, 
assigned the mortgage to the bank through its Edmonton branch. 
The insurance upon the property having expired, the bank placed 
new insurance with the defendant companies. The policies issued 
by the defendants were issued in the name of the plaintiff Shepard, 
with loss, if any, payable to the bank. On the night of April 1, 
1915, the hotel was completely destroyed by fire. On April 5, 
1915, the manager of the plaintiff bank at Edmonton verbally 
reported the fire to the agents of the defendant companies at 
Edmonton. The defendant companies sent adjusters to investi
gate the loss. The circumstances attending the fire were con
sidered to lx? of a suspicious character, and the companies refused 
payment pending adjustment and further investigation. On April 
8, 1915, the plaintiff Shepard signed an agreement with the ad
justers, which, inter alia, contained the following:—

It is hereby stipulated and agreed that no act, step or measure taken, 
or that may be taken or any demand that has been or may be hereafter made 
by the said Patterson and Waugh or by any representative of the saiu insur- 
any company ... or compliance by the assured, or of any other ix-raon 
with such demands, shall be claimed or deemed to be a waiver upon the 
part of said insurance companies of any of the terms or conditions of their 
policies, or of any of the rights of the said companies thereunder, which might 
otherwise be asserted, excepting such terms or conditions as have been or 
may be distinctly waived in writing by the general agent . . or manager, 
of the said company. . . .

There was considerable correspondence between the defendant 
companies and the bank, with reference to payment of the insur
ance, extending over a number of months. In or about October, 
1915, the claim was placed in the hands of the Edmonton solicitors 
for the bank, who, on February 29, 1916, furnished a formal 
notice of loss and proofs of loss made out by the plaintiff Shepard.

Actions on the policies were commenced on March 22, 1916. 
In the Glens Falls policy, statutory conditions Nos. 13 and 17 are 
as follows:—

13. Any person entitled to make a claim under this policy is to observe 
the following directions:

(a) He is, forthwith, after loss, to give notice in writing to the company.
(b) He is to deliver, as soon afterwards as practicable, as particular an 

account of the loss as the nature of the case permits.
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(c) He is also to furnish therewith a statutory declaration, declaring:
1. That the said account is just and true.
2. When ana how the fire originated, so far as the declarant knows or 

believes;
3. That the fire was not caused through his wilful act or neglect, procure

ment, means or contrivance;
4. The amount of other insurance;
5. All liens and incumbrances on the subject of insurance;
6. The place where the property insured, if movable, was dej>osited 

at the time of the fire.
(d) He is, in support of his claim, if required and if practicable, to pro

duce books of account, and furnish invoices and other vouchers, to furnish 
collies of the written portions of all policies, and to exhibit for examination 
all that remains of the property which was covered by the policy.

(e) He is to produce, if required, a certificate under the hand of a govern
ment agent, magistrate, notary public, commissioner for taking affidavits, 
or municipal clerk, residing in the vicinity in which the fire happened, and 
not concerned in the loss or related to the assured or sufferer, stating that 
he has examined the circumstances attending the fire, loss or damage alleged 
and that he is acquainted with the character and circumstances of the assured 
or claimant, and that he verily believes that the assured has by misfortune 
and without fraud or evil practice sustained loss or damage on the subject 
assured to the amount certified.

17. The loss shall not be payable until thirty days after completion of 
the proofs of loss, unless otherwise provided for by the contract of insurance.

These conditions are the same in the British Dominions policy, 
except that in the latter policy statutory condition No. 17 provides 
that the loss shall not be payable before CO days after completion 
of proofs, unless otherwise provided for by the contract of insur
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ance.
The trial judge found that the notice and proofs of loss were 

not given according to the terms of the policy, but relieved the 
plaintiffs under s. 2 of the Fire Insurance Policy Act (R.S.S. c. 80). 
That section is us follows:—

Where, by reason of necessity, accident or mistake, the condition of any 
contract of fire insurance on property in Saskatchewan ns to the proof to be 
given to the insurance company after the occurrence of a lire have not been 
strictly complied with or where after a statement or proof of loss has been 
given in good faith by or on behalf of the assured in pursuance of any proviso 
or condition of such contract the company through its agent or otherwise 
objects to the loss ui>on other grounds than for imperfect compliance with 
such conditions or does not within a reasonable time after receiving such 
statement or proof notify the assured in writing that such statement or proof 
is objected to and what are the particulars in which the same is alleged to 
be defective and so from time to time or where for any other reason the 
court or judge before whom a question relating to such insurance is tried or 
inquired into considers it inequitable that the insurance should be deemed 
void or forfeited by reason of inq>erfect compliance with such conditions no
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objection to the sufficiency of such statement or proof or amended or sup[ le- 
mental statement or proof, as the case may be, shall in any of such cases be 
allowed as a discharge of the liability of the company on such contrac t of 
insurance wherever entered into; but this section shall not apply where the 
fire has taken place before the first day of January, 1904.

He found that the action was brought less than 30 days after 
the formal notice and proofs were given, and concludes his judg
ment as follows :—

These were not given “forthwith” nor “as soon afterwards as practi
cable,” and were therefore not a compliance with the terms of the policy, 
and, as I cannot accept them as such, they cannot be used to fix the time when 
the action should be brought.

I therefore give judgment for plaintiffs for the amount of claim with

From this judgment the defendants have appealed.
It was contended by the respondents that the defendants, by 

investigating the origin of the fire and by placing the matter in 
the hands of adjusters and by their correspondence with the 
plaintiff bank, are estopped from requiring formal notice and 
proof of loss; that the position of the plaintiffs is as though all 
notice and proof of loss had been dispensed with.

I cannot find anything in the correspondence dispensing with 
proofs of loss. It will be observed that, at the very commence
ment of the investigation, the adjusters took from the plaintiff 
Shepard the stipulation above set forth and which, in express 
terms, provides that “no act, step or measure taken” or to be 
taken shall be claimed or deemed to be a waiver on the part of the 
insurance companies of any of the terms or conditions of their 
policies or of their rights thereunder.

On June 29, 1915, the Glens Falls Co. wrote to the defendant 
bank a letter referring to their policy, which contains the follow
ing:—

The policy contract will give all the information necessary to indicate to 
the assured what procedure to take in order to present a claim thereunder.

At this time, the bank had both policies in its possession, and 
must be taken to have been aware of the conditions of the policies; 
in fact, the bank manager at Edmonton, in his evidence at the 
trial, says that he assumed that proofs of loss had been filed. Apart, 
therefore, from what he should have learned from the policies, he 
was actually aware of the necessity of proofs of loss, and he merely 
assumed that proofs had been filed. It was, in my opinion, t hrough 
no fault of the defendant companies that he came to the concludon 
that proofs had been filed.
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There was no repudiation by the defendant companies of lia
bility, as in Morrow v. Lancashire Insurance Co., 2(5 A.It. (Ont.) 
173.

The circumstances surrounding the matter went no farther 
than to justify the trial judge in relieving the plaintiffs from the 
consequences of strict compliance in the matter of notice and 
furnishing proofs.

Notice of loss was not given “forthwith,” after the loss. Proofs 
of loss were not delivered “as soon afterwards as practicable.” 
They were, however, eventually given, and the plaintiffs were 
relieved from strict compliance in point of time under the alxjve 
quoted ». 2 of the Act.

The notice and proofs were, however, not given until February 
29, 1916, and as the action was commenced on March 22, 1916, 
30 days, in the case of one policy, and 60 days in the case of the 
other policy did not elapse after completion of the proofs of loss 
before commencement of action.

This is a condition which, in a numlier of cases, it has been 
held must be observed. See Mutual Fire Insurance Co. v. Frey, 
5 Can. S.C.K. 82; Anderson v. Saugeen Mutual Fire Assnce. Co., 
18 O.R. 355; Forest v. Horne Ins. Co., 8 D.L.U. 764.

In consequence of the conclusion that I have come to, it is 
unnecessary that I should consider other points in connection with 
the case raised by the appellants.

In my opinion, the appeal should be allowed with costs, and 
the plaintiffs’ action dismissed with costs. Appeal allowed.
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MEMORANDUM DECISIONS.
Memoranda of less important Cases disposed of in superior and appellate Courts 

without written opinions or upon short memorandum decisions 
and of selected Cases.

JOHANSEN v. WINDSOR HOTEL Co.

Quetwc Court of Review, Archer, Greenshiclds and Lamothe, JJ. May 22, 1918.

Master and servant (§ II A—60)—Safety as to place and 
appliances—Risk of employment—Negligence of servant—Liability] 
—Appeal by plaintiff from the judgment of the Superior Court in 
an action claiming £3,000 for damages for injuries caused by falling 
out of a window he was cleaning. Reversed.

Archer, J.:—Had the safety appliances referred to in the 
regulations been supplied to plaintiff, it can safely be said the 
accident would not have happened. It is to protect the employees 
in such cases that these regulations were enacted. I am of opinion 
that the company defendant was bound to supply such safety 
appliances and give the necessary instructions to its employees. 
True, plaintiff answered the notice calling for an expert window 
cleaner. The evidence shews he had 6 months’ experience as -uh. 
Knowing the danger of this kind of work, he should have asked the 
con panv to supply him with safety appliances. In doing the work 
as he did he took a certain risk, and in this way he, too, was 
negligent. The accident was due to the common fault of Loth 
plaintiff and defendant.

In the circumstances, judgment must lx* given awarding 
plaintiff one-half the amount he claimed in his demand, with costs.

Judgment according}}!.

O’SULLIVAN v. CANADIAN KLONDYKE MINING Co.

Yukon Territorial Court, Macaulay, J. August 28, 1918.

Costs (§ I—14)—Security for—Foreign permanent residence— 
Temporary residence in district for purpose of enforcing claim— 
R. 526 (Sask.)—Practice.]—Application on behalf of defendants, 
other than defendant Canadian Klondyke Mining Co., Ltd., for 
an order for security for costs. Granted.
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F. T. Congdon, K.C., for motion ; J. P. Smith, contra.
Macaulay, J.:—This is an application, under r. 520 of the 

Judicature Act, on behalf of the defendants other than the defend
ant Canadian Klondyke Mining Co., Ltd., for an order for security 
for costs for the said defendants and each of them, except as afore
said, and staying all further proceedings, except as against the 
defendant Canadian Klondyke Mining Co., Ltd., in the meantime, 
and directing that in default of such security being given the action 
be dismissed as against said defendants, except said defendant 
company, and each of them, with costs.

R. 520 provides as follows:—
When the plaintiff in an action resides out of the territory and in any 

other case where, by the practice and procedure in England, a defendant is 
entitled to security for costs, the defendant, or one of the defendants, if more 
than one, inay, on affidavit of himself or his agent alleging that the defendant 
has a good defence on the merits to the action, apply for an order requiring 
the plaintiff within three months (or such other or further time as the 
court or judge deems right) from the service of the order, to give security for 
the defendant’s costs and staying all further proceedings in the meantime, and 
directing that, in default of such security being given, the action lx,* dismissed 
with costs, unless the court or judge, on special application for that purpose, 
otherw ise orders.

In reply to the application the plaintiff files an affidavit stating 
that his permanent place of residence is San Francisco, in the State 
of California, United States of America; that he is temporarily 
resident in Dawson, Yukon Territory ; that he came to said Terri
tory and to said Dawson for the purpose of enforcing his claim in 
this action, and that it is his intention to remain here for some time 
for said purpose, although he does not intend to remain any longer 
than his solicitor advises him it will be necessary to remain for the 
purpose of this action.

Counsel for plaintiff argued that upon a proper construction 
being placed on r. 520 it meant that defendant is entitled to 
security for costs when the plaintiff resides out of the territory, and 
that the words : “and in any other case where, by the practice and 
procedure in England” defendant is entitled to security for costs, 
must lie restricted to mean the cases referred to in O. 65, r. 0— 
Annual Practice, 1918, p. 227, et seq., viz., (a) residence abroad; 
(6) misdescription of plaintiff's residence; (c) nominal plaintiff; 
(d), (e), (J), (g), (h), etc., ami that r. 6-A, which provides that a 
plaintiff, ordinarily resident out of the jurisdiction, may be ordered
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to give security for costs, though he may be temporarily resident 
T. C. within the jurisdiction, should 1m* excluded from consideration as 

our rule was not intended to cover such a case, and as by the law 
of England prior to the Judicature Act a foreigner usually resilient 
abroad who is temporarily resident in England for the purpose- of 
enforcing a claim for action could not be called upon to give 
security for costs under the practice that prevailed in England at 
the time and as laid down in Redondo v. Chaytor, 4 Q.B.D. 453, 
and other cast's' referred to therein, this application should be 
dismissed. The cast1 of Rutledge v. The United Staten Savings and 
Loan Co., 37 Can. S.C.R. 540. was also cited; also Rowdier v. 
Clark, 6 W.L.R. 4:43.

I am unable to adopt the views of counsel as submitted on the 
argument anti am of opinion that upon a proper construction of 
said r. 520 a defendant is entitled to security for costs when the 
plaintiff in an action resides out of the territory anti in any other 
case where by the practice and procedure in England a defendant 
is entitled to security for costs, including, as provided by r. 0-A, a 
plaintiff ordinarily resident out of the jurisdiction, though he may 
be temporarily resident within the jurisdiction, as in the case In fore 
me. S. 15 of the Judicature Act of the Yukon Territory, p. 418 
of the Consolidated Ordinances of the Yukon Territory, 1914, 
provides as follows:—

Subject to the provisions of this Ordinance and the Rules of Court, the 
practice and procedure existing in the Supreme Court of Judicature in Eng- 
land on the 1st day of January-, 1898, shall, as nearly as possible, be followed 
in all causes, matters and proceedings.

It is admitted that r. 6-A, (). 65, was a part of the practice and 
procedure existing in the Supreme Court of Judicature in England 
on January 1, 1898. This rule was passed for the purpose of 
amending the law affecting plaintiffs ordinarily resident out of the 
jurisdiction but temporarily resident within the jurisdiction for 
the purpose of prosecuting their claims in court who were not 
obliged to give security for costs. The judges in the1 case of 
Redondo v. Chaytor, above cited, in delivering their judgments in 
upholding the then settled rule that in cases as just mentioned no 
security for costs was required, expressed the opinion that the rule 
ought to lx1 different, and it was altered as provided in r. 6-A, 
O. 65, on the introduction into England of the judicature system.

R. 526 of the Yukon Territory Judicature Ordinance, in my
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opinion, was intended to lx» broad enough, and is broad enough, 
to cover all cases where, by tin practice and procedure in England, 
a defendant is entitled to security for costs, and the provisions 
contained in s. 15 of the said Yukon Judicature Act makes it doubly 
certain that the practice and procedure existing in the Supreme 
Court of Judicature in England should lie followed in this case.

Objection was taken by counsel for plaintiff that the affidavit 
of Harold Gordon Blankman, one of the defendants in this action 
in person, and manager of the Canadian Klondyke Mining Co., 
Ltd., filed in support of this motion, was insufficient for the purpose 
of obtaining an order as asked, as in his personal capacity he did 
not allege in his said affidavit that he had a good defence on the 
merits, and that in his capacity of receiver and manager of the 
Canadian Klondyke Mining Co., Ltd., he states that he is advised 
and believes that he has a good defence to tin1 action without 
giving the grounds of his information and belief. Roth objections, 
1 think, are fatal. R. 52ti provides that he must allege in his 
affidavit that he has a good defence on the merits, and where an 
affidavit is made, upon information and lielief, the rules of court 
require that the deponent should state the grounds of his informa
tion and belief. See Quartz Hill Consolidated Hold Minina Co. v. 
Beall, 20 Ch. D. 501, at 508, judgment of Jessel, M.R. He has not 
complied with the rules in either respect and his application for 
security as defendant in person and as such receiver and manager 
will be dismissed with costs. The same thing applies to the defend
ant the Granville Mining Co., Ltd. The affidavit of Frederick 
Peck Burrall, filed on behalf of this company, is based on informa
tion and belief, and does not state the grounds of his information 
and belief, and the motion for security will not l>e allowed on 
behalf of the Granville Mining Co., Ltd. The affidavit of the said 
Burrall filed as aforesaid does allege a good defence on the merits 
in his personal capacity as defendant, and the order will go, in 
this instance, for security as asked, with the usual order for costs, 
namely, costs in the cause.

The other defendants may renew their motion for security 
upon proper material being filed. Application granted.
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VAN DORN v. FELGBR.

Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart, Scull and 
Heck, JJ. October 8, 1918.

Hvsband AND wiKE (6 III A—143)—Hiring for aervia Hus
band leaving employment—Wife refusing to leave—Receiiing and 
harbouring—Loss of society and services—Damages.]—Appeal from 
the judgment at the trial, in an action for damages for receiving 
and harlxMiring plaintiff’s wife. Affirmed.

C. F. Harris, for appellant ; W. dray, for respondent.
The judgment of the court was delivered by
Stuart, J.:—The defendant, a farmer, hired the plaintilf and 

his wife to work for him, the former in the fields, the latter as 
housekeeper, for the period from April 1, 1917, to Deeemlx r 31, 
1917. The husband and wife were to get the proceeds of the 
crop grown on 22 acres of land as remuneration. Alxjut July 15, 
the plaintiff left the employ of the defendant, but his wife refused 
to go with him and stayed on as housekeeper. Towards the end 
of December the plaintiff sued the defendant for damages for 
wrongfully and with knowledge of the premises and against the will of the 
plaintiff receiving and harbouring and detaining Ann Van Dorn the wife of 
the plaintiff, whereby the plaintiff lost the society and services of his said 
wife.

At the opening of the trial plaintiff's counsel moved for leave 
to amend the claim by adding this count:—

In the alternative, the plaintiff says that the defendant has alienated 
from him the said plaintiff the affections of the plaintiff's wife in consequence 
of which the plaintiff has lost the society and services of his said wife and has 
thereby suffered damage.

This amendment, though objected to, was allowed mid the 
trial proceeded. At the close of the case, the trial judge dbinissed 
the claim added by amendment and reserved judgment on the 
original count. Subsequently, he gave judgment for the plaintiff 
for $750 damages and costs, and the defendant now appeals.

The plaintiff, who could not speak very good English, gave 
the following account of his reason for leaving the defendant’s 
employ :—

Q. Why didn’t you continue on. A. Well, Mr. Felger he told me I have 
to get out of there and I have to go then. Q. Why did he tell you you have 
to go out? A. Well, he got something to do with my wife and him w ns keep 
my wife there you know and that for him was put me out. Q. How did it 
come about that you and Felger had any difficulty about you not finishing 
the contract? A. No, nothing at all. Q. Why didn’t you stay there?
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A. Well, Mr. Felger he was talking to my wife, laughing to my wife, take my 
wife all round the country and the girl there, 10 years, come to me in the 
field. Q. Did you ever say anything to Felger about this? A. Ym, I 
don’t know exactly the day and I told him then I says Mr. Felger 1 don't 
like you to look so much behind my wife, don't keep my wife and he says 
nothing.

He also stated that he had complained six or seven times, that 
Felger had said he would not talk to him ; that his wife had changed 
her bedroom and refused to sleep with him any more, that she 
didn’t talk to him. “I was same as dead, nobody talk to me.” 
He said that once the defendant came home from Magrath and 
came in right to his (plaintiff’s) bedroom and said “Well, you’ll 
have to get out of here,” that he liimself said: “That’s all right, 
Mr. Felger, I go tomorrow' morning,” that next morning he asked 
defendant if he was going to pay him for the time he had been 
working and that defendant said “No, you get nothing,” and that 
he, plaintiff, had asked his wife to go along with him and she 
said “No, I stay here”; that defendant said: “I give you time to 
noon to get off my place,” and that he left because he had to. He 
also said that he had once asked Felger if his work was satisfac
tory and that Felger hud said that it was, that Felger often had 
been taking his wife out driving and had never asked him to go 
along. Upon cross-examination he was a skis 1 what he had to 
complain of Felger ulxnit, anti he answered, “What for she stay 
sitting on the verandah at nights till 11 and 12 o’clock w ith Felger 
there sometimes and I say to my wife let’s go to bed and she said 
lots of time and laughing ant! talking with Felger.” He admitted 
that on most of the occasions on which Felger had taken the wife 
out driving there was a third person along, sometimes a child, 
but asserted that three1 or four times they hail gone alone.

He also stated that on several occasions subsequent to liis 
leaving, he had endeavoured to talk to the defendant alxmt liis 
wife, but that the defendant would not talk to him. The defend
ant admitted this, giving as a reason that he had no reason to talk 
to the plaintiff. He repeatedlv said that he could see no reason 
for talking to the plaintiff, “1 had nothing to do with his wife, he 
could tell her to come along.”

The defendant’s account of the cause of the plaintiff's depart
ure was this:—

Well, really I don't know, the only thing I think—things looked pretty 
dry and that there wouldn’t be much of a crop because he asked me once if
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there ain’t any crop I won't get nothing either. I didn't fire him. II. save 
well, I am going to leave. I was in my room reading and went along for half 
an hour and there was an awful row outside, and I says, now you have gut to 
live in peace here, I don’t want any row and then he spoke right up and says 
I am going to leave, and 1 says, if you leave you won’t get anything, no wagce 
unless you fulfil your contract, and he says, furthermore, you can keep that 
money, you can keep it. The next morning he wanted to know what about 
it; I says as long as you don’t want to work you had better get out of here 
by noon.

One explanation given by the defendant for not letting plain- 
tiff talk to him afterwards was that he had left the place whi n he, 
defendant, didn’t want him to leave.

After leaving, the plaintiff came back for his furniture and the 
defendant wouldn’t let him stay over night at his place He 
said: “Well, I had no room and I didn't care to have him there 
because I thought there would be another row.”

On several occasions the plaintiff tried to get the wife to go 
with him to Lethbridge, where he had a house, but she refund. 
There were four or five children and the plaintiff had taken them 
all away with him but had, after the wife’s pleading, allowed the 
youngest daughter, 5 or 6 years old, to return to her mother. The 
defendant had a daughter 16 or 17 years old who had been living 
with hbn all the time, and in the fall a female school-teacher had 
come and boarded with the defendant.

The wife, in her evidence, took the side of the defendant, 
denied all improprieties, accused the plaintiff of ill-usage and 
quarrelling, said she stayed of her own accord in order to earn 
one-half the crop on the 22 acres, that defendant had ahvay< -aid 
she could go if she wanted to, but that she did not want to. and 
would not live with the plaintiff any more.

Lena Van Dorn, a daughter of the plaintiff, 16 years of age, 
who had been living with her father after the separation, stated 
that she was at Felger’s when her father came for his furniture 
and that she had heard Felger tell her mother that slit1 was crazy 
to go and talk to the father. Both Felger anil the mother posi
tively denied this.

There was trouble about getting the furniture, and a second 
visit was made by the plaintiff for this purpose when he brought 
a policeman, one Meiklejohn, who testified that he hail tried to 
get the wife to go away with her husband hut that she had said
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►hr would not, that she would kill herself liefore she lived with 
him.

The wife’s story of cruelty and quarrelling was denied entirely 
by the plaintiff, although he admitted that there had been some 
trouble son e years liefore. The defendant and the wife stated 
that defendant had gb en her, in all, some $315 as her share of the 
proceeds of the crop from the 22 acres, but the most of this was 
paid late in December, after this action was begun. The wife 
stayed on with the defendant after December and until the trial. 
She said she was working for wages and that she had stayed 
because she did not want to have to return to give evidence from 
Vancouver, where she had intended to go to live with relatives.

The trial judge in his reasons for judgment used the following 
language:—

The impression made upon my mind during the trial by the evidence 
has been strengthened by my subsequent consideration of it. I think that 
the defendant was directly resixmsible for the act of the plaintiff in quitting 
his employment when he did, and that the refusal of bis wife to go with him 
then, or ujxm any of the subsequent occasions upon which he tried to induce 
her to do so was largely due to the active encouragement which the defendant 
gave her to stay where she was. I do not credit at all the statement that her 
determination to stay there was due in part to her anxiety to perform her 
contract with the defendant, and thus earn her share of the proceeds of the 
crop that was to have been the plaintiff's reward for his and her work. I 
think that the contract was with the plaintiff alone, though his wife was to do 
her part in its performance, and that it was an entire contract which was 
completely put an end to when the defendant rendered, as he did, the plaintiff’s 
performance of it impossible. I do not pay any attention to the subsequent 
settlement between the plaintiff's wife and the defendant for her services under 
the contract, for it bears the ear-marks of having been brought about under 
the exigencies of the occasion and w ith an eye to this litigation which had then 
been commenced. Neither do I think that she has proved her claim of abusive 
treatment on the plaintiff’s part. There had, at an earlier stage in their 
married life, been friction between them, but my opinion is that when they 
moved to the defendant’s place they were living in comparative harmony. 
I can find nothing in the evidence to justify me in finding that his treatment 
of her during their residence at the defendant’s place w as in any sense cruel. 
Although uj>on the evidence before me I have acquitted the defendant of any 
impropriety in his relations with this woman, I think that he might have done 
more than he did to allay the suspicions which the plaintiff had of him, instead 
of deliberately feeding the flames of his jealousy as I am rather disused to 
think that he did. I think that, but for him, the plaintiff would have stayed 
on and finished his contract. I think that, but for him, the plaintiff’s wife 
would have gone with him when he left. I think that, but for him, she w ould 
have yielded to one of the many attempts which he made to get her to leave 
the defendant’s home and come to his. I think that, through him, he has
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been deprived of the comfort of his wife's society, and of her can- in tl* 
management of hie house and family.

At first blush, it would appear as if, in this case, the imiter 
of legal liability for harlxmring was very much complicated l,v 
contractual rights and obligations which are generally abx nt in 
cases of this nature. No doubt there was a contract between the 
husband and wife on one hand and the defendant on the other. 
For myself, I should prefer to call it a joint contract rather than 
an “entire” one because I doubt if the husband had power, with
out the wife’s assent, to bind her to keep house for a third party. 
By statute, she had contractual capacity herself and was entitled 
personally to her wages.

But be all this as it may, it seems to me that, owing to what 
occurred, the matter of contractual rights is not so very import.'tut 
after all. The trial judge does not specifically find that the 
plaintiff was wrongfully dismissed, and it is to be observed that 
the plaintiff made no claim for damages for wrongful dismissal. 
If he had considered that the defendant had really dismissed him, 
it is altogether likely that we should have had a claim for damages 
upon that ground, especially when an action wras Ix'gun on another 
ground. The meaning I attach to the trial judge's finding that 
the defendant had rendered the plaintiff’s performance of his con
tract impossible is that he made the conditions such that it was 
impossible for the plaintiff to stay—that is, not physically impos
sible, but morally impossible and with due self-respect, and that 
the plaintiff was justified in leaving.

Then, also, I think any legal obligation on the part of the wife 
to stay (which I am strongly inclined to think did not exist for the 
reason that once the husband was justified in leaving, she also 
was so justified, owing to the joint or entire contract ) is really unim- 
pôrtant because the defendant insisted in his evidence that he 
had frequently told her that she was at liberty to go if she wanted 
to do so. The effect of this is, I think, that the defendant cannot 
shelter himself behind any legal obligation on the part of the wife 
to stay on as his housekeeper.

As between the husband and the wife, I think that, at least, 
when once the husband became justified in leaving, he was entitled 
to ask his wife to come with him. It may be that owing to her 
present separate contractual capacity she might in this case have
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been strictly entitled to say: “1 am hound by my contract ” or at 
least “I want to fulfil my part of it ami so get my remuneration,” 
an«l it may be that this would justify her in temporarily disre
garding her matrimonial duty to her husband (which still, 1 think, 
exists though it may lx1 now unenforceable by ug.u prou . The 
Queen v. Jackson, [1891] 1 ().B. 071). Rut nevertheless, as :»g tin t 
third parties, the husband was, in my opinion, still entitled to 
demand that they refrain from exercising improper influences over 
the wife out of improper motives to induce her to remain living 
apart from him.

For a time, I thought there was some inconsistency in the two 
decisions made by the trial judge. He dismissed the claim for 
alienating affections and yet, in giving judgment against the 
defendant for harbouring, he said that he did not credit at all the 
statement tliat her determination to stay there was due in part 
to her anxiety to perform her contract with the defendant and 
thus earn her share of the proem Is of the crop. He said that, 
but for the defendant, the wife would have returned, and yet it 
was not due to mere business or financial influence. Surely then, 
it must have been due to the defendant's influence upon her feel
ings towards her husband, that is, to an alienation of her affec
tions. But in another passage the trial judge speaks of having 
acquitted the defendant “of any impropriety in his relations with 
this woman.” My interpretation of his judgment is, therefore, 
that at the close of the case he merely decided that acts of immor
ality had not been proven and that, although strictly there might 
be alienation of affections without such acts, yet this could be 
dealt with under the original count of harlxniring, as in fact he 
did really deal with it.

There is not a great deal of authority to lx» found upon the law 
applicable to the case. The leading English cast*, as old as 1745, 
is W'inxmore v. Grecnbank, Willes, p. 577. Only two other eases 
are cited by Halsbury, lier Mum v. Cartwright (1790), 2 Esp. 480, 
and Philp v. Squire (1791), Peake 114. These cases and a large 
numlxT of American authorities are reviewed by Falco abridge, J., 
in Metcalf v. Roberts, 23 O.R. 130. at 132.

The subject is also discussed by Middleton, J., in Bannister v. 
Thompson, 15 D.L.R. 733, 29 O.L.R. 502, where the «listinetion
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between the action for crim. con. an<l that for enticing i« explained. 
In the former, adultery must lx- proven. Slant of adultery, there 
may, however, la- (1) illegal alienation of affection#, (2) illegal 
enticing away, (3) illegal harlxturing. A# suggested by Wetieore, 
C.J., in Marson v. Coulter, 3 S.L.U. 485, the two latter are pos
sibly causes of action distinct from each other; or, as Sugg1 -ils! 
by Middleton, J., in Bannukr v. Thompson, supra, they p y I*. 
men-ly alternative ileacriptions of the same wrong. But it app ir. 
to me immaterial whether we distinguish separate causes of action 
in this way or not. As Middleton, J., said in the ease- cited almvc, 
at p. 735:—

i think . . . that the law recognizes the right of the hualmlnt to
recover damagee against a defendant for any mieconduct whirl, deprives 
the plaintiff of the love, eervir - and society of lua wife . . . commonly 
called consortia»,.

Even if love l>e dead, the husband is still entitled to ask that 
no third party shall, by wrongful conduct, deprive him of the 
service and society of hi# wife, even if these be merely conven
tionally enjoyed. The absence of all affection in the wife will, of 
course, !*■ material in reaching a decision as to whether there was 
really any enticing or as to what the real motive or reason for the 
harlwmring was, but it is by no means fatal to tile plaintiff's r:ee. 
At any rate, the trial judge here found that the plaintiff and his 
wife had livrai together with comparative harmony until they 
came to the defendant’s place.

Wetmore, C.J., in Marson v. Coulter, ubi mi pro, and McKay. J., 
in Homevood v. Heaton, [1917] 1 W.W.R. 1309, derided that the 
refusal to idlow a husband (whose wife has left him without suf
ficient justification) to visit the house where the wife is staying is 
sufficient evidence of wrongful harbouring on the part of the 
owner of the house. Some feature* of those eases were similar to 
the fact# here, although, in other respects, they Were different.

We have here a finding of fart by the trial judge that the 
plaintiff was justified in leaving the defendant's employ. I think 
there was evidence to support that finding, and unless it i- clearly 
wrong we ought not to interfere with it. I do not think that we 
can say that it i# clearly wrong. That being so. I think the 
plaintiff was entitled to ask that no third party, at any rate, 
should wrongfully induce his wife to fail to follow him. The find-
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ings of fact by the trial judge amount to this, that the wife was 
not justified in separating from her husband. The mere fact that 
the separation consisted in his going and her staying, instead of 
the usual case of her going and his staying, seems to me to l>e 
immaterial. The trial judge has found that there was nothing 
in the conduct of the husband to justify lier in refusing to live 
with him and I think there was ample evidence, if believed, to 
support that finding. He also found that her refusal to follow 
her husband was not even partly due to her desire to get her 
share of the crop. It is with regard to this finding of fact that I 
have had the most difficulty, but, on the whole, 1 think the trial 
judge, who saw' all the witnesses, including the parties to the 
action, wras able to appreciate the true situation much better 
than we are from a mere perusal of the evidence, and 1 think we 
ought not to interfere with that finding of fact either. The trial 
judge finds also that it was merely owing to the influences of the 
defendant that she continued to live with him and away front her 
husband. That is the interpretation which 1 put upon his words. 
It is true that he does not specify particular acts of the defendant 
by which this influence wras exerted, but it seems to me to lie clear 
that he meant that the general attitude and conduct of the defend
ant was such as to induce the wife to stay. I also think that the 
judge found that there were improper motives in the defendant. 
He says he is rather disposed to think that the defendant “deliber
ately” fed the flames of the plaintiff’s jealousy. In any case, 
when once it is found that the defendant was to blame for the 
plaintiff’s leaving, that means, in my opinion, that he had no 
longer any right to expect the wife to stay, because it was cer
tainly an underlying condition of the original arrangement that 
the relationship of husband und wife and the incidents of that 
relationship should not be disturbed. A perusal of the evidence 
of the defendant himself is sufficient to convince me that he was 
utterly regardless of the sanctity, and even of the proprieties, of 
that relationship. His entirely callous refusal even to have any 
conversation with the husband of the woman who was his own 
housekeeper and living under his roof, and his inability, even at 
the trial, to see anything wrong in such an attitude, his refusal to 
allow the husband to stay at his place overnight when he came 
back for his furniture (which comes very near the facts of the twro
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Saskatchewan cases), his telling the wife she was crazy to talk to 
her husband at all (a statement by Lena Van Dorn, which \w 
must assume that the trial judge believed, although the wife and 
the defendant denied it)—all this, in my opinion, shews that tin- 
defendant thought very lightly of the marriage relationship of 
the plaintiff and his wife, and adds much to the significance of tin- 
plaintiff's story of what he saw in the actions of his wife and tin- 
defendant.

I, therefore, think the trial judge had before him sufficient 
evidence to justify the inference which I think he made that tin- 
defendant kept the plaintiff’s wife at his place wrongfully and 
from improper motives.

This is, I think, sufficient to establish legal liability and the 
appeal therefore should be dismissed with costs.

Appeal dismissed.

CANADIAN BANK OF COMMERCE v. WON FOO.
Alberta Supreme Court, Appellate Division, Harvey, C.J., Stuart and Beck, JJ 

September H, 1918.

Cheques (§ IV—22)—Authority to endorse—Restricted—Bona 
fide holders—Rights of parties.]—Appeal by the defendant from the 
judgment of His Honour Judge Jackson. Reversed.

C. F. Harris, for appellant ; A. E. Dunlop, for respondent.
The judgment of the court was delivered by
Beck, J.:—This is an appeal by the defendant from the judg

ment of His Honour Judge Jackson.
The City Cartage Company of Lethbridge was a partnership 

composed of two brothers Van Horne. A man named Lee was 
book-keeper for the firm and seems to have been largely in charge 
of the business office of the firm, his duties covering the receiving 
of moneys owing to the firm and the depositing of them to the 
firm’s account in the Standard Bank. Walter Van Horne, one of 
the partners, gave evidence ; he said that, for the last year and a 
half, his brother Charles took the most active part in the business. 
Charles did not give evidence. A rubber stamp with the words:
“City Cartage Co. per..................... ” was in use in the office of the
firm. There seems to be no doubt that Lee had authority to use 
this stamp and add his own signature or initials to it for purposes 
within the range of his duties.
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Lee received, in the course of business, three cheques payable AJ/TA.
to the firm: 1. Cheque of A. D. Cunning on the Standard Bank 8. C.
for $9.76 dated 28th March, 1917; 2. Cheque of New Barnes Coal 
Co. on the Canadian Bank of Commerce for 820 dated 25th May,
1917; 3. Cheque of Deputy Minister of Public Works, Canada, 
on the Bank of Montreal for 8297.00 dated 30th May, 1917.

Iah* endorsed each of these cheques by stamping them on the 
back with the rublier stamp adding his own name or initials and 
on three separate occasions went to the defendant and, giving some 
reason why he wanted the cheques cashed—to pay wages, for 
instance, got the defendant to cash the cheques. The defendant 
promptly, apparently in each case the next day, deposited the 
cheques to his own account in the Canadian Bank of Commerce, 
first having himself endorsed them.

Walter Van Horne, the member of the firm who gave evidence, 
but who said that it was his brother Charles who took the chief 
interest in the business, gave evidence as follows:—

Q. Had he (Lee) any authority from the Cartage Co. or any member of 
the firm at any time to rush its cheques? A. No; not to my knowledge.
Q. Well, you would know would you not? A. Why, certainly; we had a 
stamp for de|xwit only and that's all that was ever used. We never dreamt 
of anything like this Ixing done. Q. Outside of his authority t • utilise that 
stamp he had no authority to deal with your cheques? A. None whatever.

What I understand this to mean is, not that there was another 
stamp of firm's name with the words “for deposit only,” but that 
Lee had no authority to use the stamp, which lie did actually use* 
in the endorsement of the throe cheques, except for the purpose of 
their deposit to the firm's account. The cheques, showing how they 
were in fact endorsed, had l>eon produced on examinations before 
tin* trial and were lx*forc the court at the time when the evidence 
which I have quoted was given. Vnder these circumstances, if 
reference was intended to another stamp, surely point would have 
been made of the use of the wrong stamp for the purpose of the 
endorsement.

Considerable discussion was directed to the In uring of ss. 49 
and 50 of the Bills of Exchange Act upon the case in hand; but it 
seems to me that neither of these sections affect the case.

The expression in s. 49 is “where a signature on a bill is forged 
or placed thereon without the authority of the person whose signa
ture1 it purports to be, the forged or unauthorized signature is wholly



770 Dominion Law Reports. (42 D.L.R.

ALTA.

8. C.
inoperative, etc.” That section ami s. 50 carry on the use of tin- 
expression “ unauthorized signature.” That is a signature “placed 
thereon without the authority of the person whose signature it 
purports to be.”

The signature of the firm ;n this case “per A. J. Lee” was not 
unauthorized. What was unauthorized, putting the evidence at 
its l>est for the plaintiff, was the improper use of the properly 
endorsed instruments by doing otherwise than depositing them by 
virtue of the proper endorsement to the firm’s credit in their 
current account with the Standard Rank. The section of the Act 
which calls for consideration is, it seems to me, s. 51 which reads:

A signature by procuration o|K*rates as notice that the agent has but a 
limited authority to sign and the principal is bound by such signature only if 
the agent in so signing was acting within the actual limits of his authority.

If the authority of Ix*e in this cast1 depended upon a written 
document the decision could lx* arrived at without much difficulty. 
The production of the document would have settled the limits of 
the authority. If the document authorized endorsement generally, 
the principal would lx? Ixxind, notwithstanding the motive of the 
agent or the subsequent mis-use of the proceeds; but if the document 
were to contain a restriction upon the authority to endorse limiting 
it to endorsement for deposit only undoubtedly the agent’s endorse
ment would not bind the principal whether in fact the endorsee 
examined the document of authority or not. Harnbro v. Hurnand, 
[1ÎKM] 2 K.B. 10.

The difficulty in the present case arises from the fact that, so 
far as appears, the authority, whatever it was, given by the firm to 
Lee was not by writing. Furthermore, it is not shewn that it was 
given expressly in words or only impliedly by conduct. From the 
evidence I have quoted, I infer, rather, that the alleg<*d restriction 
rested merely on a natural supposition on the part of the firm that 
Let*, as their book-keeper in whom they presumably had confidence, 
would act honestly.

The witness says: that Lee had “not to my knowledge any 
authority to cash cheques payable to the firm: We never dreamt 
of anything like this being done.”

The case then seems to lx? close to the border line between the 
case of an agent, with authority to endorse generally, misappropri
ating his principal’s money received by virtue of the endorsement,
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and the case of an agent, expressly or impliedly but distinctly 
restricted in his authority to a specific purpose, exceeding the limits 
of his authority in the very act of receiving the money and so 
throwing the loss on the person from whom he receives the money 
rather than his principal. On the whole, I think the correct view 
is that the authority to endorse being established the burden of 
shewing with reasonable clearness the restrictions on that authority 
lay upon those setting them up, in this case the plaintiff bank, and 
that it has not satisfied that burden.

I would, therefore, allow the appeal with costs and dismiss the 
action with costs. A ppeal allowed.

BERGER v. CLAVEL.

Su/ireme Court of Canada, Fitzpatrick, C.J., and Davies, Idington, Duff and 
Anglin, JJ. 1917.

Wills (§ III—78)—In French—-Ambiguity-—Admission of ex
trinsic evidence to prove intention.]—Appeal from a decision of the 
Court of Review at Montreal, 51 Que. 8.C. 105, sub nom Germain v. 
Clavel, affirming the judgment of Martineau, J., at the trial, and 
maintaining the action with costs.

This was an action to define the rights of one Germain, plaintiff, 
under the testament of the late Charles Berger. The will was drawn 
in French, and the bequest in question was of an immovable 
property described in the following words, “mon immeuble portant 
les numéros civiques 1178 à 1180 inclusivement de la rue St. Denis, 
coin Mont Royal, avec dépendances.” It appears that, on that 
property on Mont Royal avenue, there were two stores in course of 
erection at the time when the will was made. The plaintiff con
tends that the bequest is of all the testator’s property at the place 
mentioned, and the defendant, respondent, submitted that the 
portion of the property dealt with is limited to those houses which, 
at the time the will was made, bore the civic numbers therein 
mentioned. Both the courts below held that in view of the doubt 
which exists as to what constitutes the subject-matter of the 
legacy, extrinsic evidence was admissible to prove what the 
intention of the testator was, as imperfectly expressed by the 
notary who drew the will.

On appeal to the Supreme Court of Canada, after hearing coun-
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sel on behalf of both parties, the court reserved judgment and, on a 
subsequent day, allowed the appeal with costs, Fitzpatrick, C.J., 
and Anglin, J., dissenting: Davies, J., though thinking there was 
sufficient ambiguity in the language of the devise to admit extrinsic 
evidence, was of the opinion that this appeal should be allowed on 
the questions of fact. Appeal allotted.

Lajleur, K.C., and St. Germain, K.C., for appellant.
Atwater, K.(\, and J. A. Bernard, for respondent.

CANADIAN NORTHERN R. Co. v. OUSELEY, CHISHOLM 
AND THOMSON.

Saskatchewan Court of Appeal, Haullain, C.J.S., Newlands, Lamont and 
Elwood, JJ.A. July 16, 1918.

Arbitration (§ II—11.)—Railway across land—Damages 
Compensation of arbitrators—Expropriation Act (Sask.).]—Appeal 
by the defendants Ouseley and Chisholm from a judgment of 
Brown, C.J., for the return of certain moneys which the plaintiffs 
were obliged to pay defendants as arbitrators in an arbitration 
between the plaintiff company and one Green. Affirmed.

IF. F. Dunn, for appellants Ouseley and Chisholm.
J. AT. Fish, K.C., for respondent.
IF. B. Willoughby, K.C., for defendant Thomson.
Haultain, C.J., and Newlands, J.A., concurred with Elwood,

J.A.
Lamont, J.A. (dissenting) :—The plaintiff company ran its 

line of railway across the south-east quarter of section 20 and the 
east half of sections 20-1G-2G-W. 2nd, the property of Green, and 
being unable to arrange with him the compensation or damage - in 
respect thereof, the three defendants were appointed arbitrators. 
When the award was ready, the arbitrators notified the plaintiffs 
that they had fixed the sum of $0,750, as the amount of their fees 
in connection with the arbitration. Being desirous of appealing 
against the award, the plaintiffs paid the fees in order to obtain it, 
but did so under protest, and they brought this action for a return 
of $4,G50, lieiqg all the money paid to the defendants over and 
above $25 per day for 28 days, which the plaintiffs claim would he a 
fair remuneration for the services of the arbitrators.

At the trial, witnesses were called on behalf of the plaintiffs
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who testified that, in their opinion, $50 a day would be a fair SASK. 
allowance for each arbitrator, and this the trial judge allowed C. A. 
them for a period of 30 days, but gave judgment against all of the 
arbitrators for the difference between the sum thus allowed and 
the sum they had charged the plaintiff company. From this 
judgment, two of the arbitrators, Ouseley and Chisholm, have 
appealed; and the plaintiffs have cross-appealed, contending that 
the amount awarded is still too large.

At the hearing, the appeal of the arbitrators was dismissed, and 
decision on the cross-appeal was reserved. In my opinion, the 
cross-appeal should be allowed, and the compensation awarded 
reduced. It is true that, at the trial, witnesses called by the plain
tiffs considered $50 a day a fair and reasonable allowance. These 
witnesses, necessarily, could only express their opinions, and they 
were in no better position—if indeed, so good—as the judge himself 
to proffer an opinion as to what would lie a fair remuneration. The 
trial judge gave effect to the opinions thus expressed.

In my view, there is an opinion expressed on the pages of the 
statute book which the court should accept in preference to that 
of any witness. I refer to ss. 370 and 371 of the City Act, ti Geo. V.,
1915, c. 16, dealing with the expropriation of land by a city. They 
are as follows:—

370. Where the compensation or damages have not been agreed upon, 
the amount thereof shall be determined by the award of an arbitrator api>ointed 
by a Judge of the Supreme Court upon motion made to him by either party.

371. The judge making such appointment may prescribe the fees to be 
paid to the arbitrator :

(2) In the absence of un order or direction of the judge, the fees to be 
paid to the arbitrator shall be as follows:

For every meeting where the arbitration is not proceeded with, but an 
enlargement or pistiionemcnt is made at the request of either party, 85;

For every day’s sitting, to consist of not less than six hours, $30;
For every sitting not extending to six hours (fractional parts of hours 

being excluded) where the arbitration is actually proceeded with, for each 
hour occupied, $5.

(3) In addition to the above fees, a Judge of the Supreme Court may, on 
the application of the arbitrator, allow to the arbitrator a fair and reasonable 
sum for his care, pains and trouble and his time expended in considering the 
evidence, examining legal authorities and drawing up his award, as well as 
in taking a view of the ground where such view has been found necessary 
or has been asked for by the parties.

Determining the compensation to be paid for land expropriated 
by a city is work of exactly the same character as determining the 
compensation to be paid by a railway company for lands expropri-
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a ted by it. The latter is not one whit more difficult than the former- 
The legislature has declared what would Ik* a fair compensation in 
the one case, and, in my opinion, the court should take the sum 
there fixed as the measure of compensation to lx* adopted in the 
other. To Ik? compelled to pay 86,750, or even $4,500 arbitrators’ 
fees—in addition to all the other costs of arbitration—to have 
determined the amount of compensation a railway company must 
pay for running its railway across three quarter-sections of land is, 
in my opinion, unreasonable. I think that the object of the Arbi
tration Act was to enable such matters to Ik* determined at reason
able expense.

In his judgment the trial judge says:—
Take the evidence of the witness Mr. Roeevear, who gets a salary of 

apparently $3,000 a year as the manager of a lumber company—I think it is 
—in this city. We find that he charges $2,000 for some 25 days when he sits 
upon an arbitration board—$75 a day—and tries to justify it. In his ordinary 
work he gets something in the neighbourhood of $10 a day. When he sits 
on an arbitration board he is worth $75 a day. I cannot for the life of me 
understand by what process of reasoning a man can arrive at such a result ;
I cannot understand how his services can-be so highly valued.

I am in precisely the same position as the trial judge. On the 
evidence submitted to him by the plaintiffs then;selves he felt 
compelled to allow $50 per day. In my opinion, it was open to 
him to Ik* guided by the amount fixed by the legislature in a similar 
case, notwithstanding the evidence of these witnesses, railed by 
the plaintiffs. I think it is the duty of the court to accept the 
opinion which the legislature has expressed in the sections of the 
Act atx>ve quoted.

Furthermore, I do not think anything like 30 days was necessary 
for taking of evidence, but I think the plaintiffs are precluded by 
their statement of claim and by what took place at the trial from 
contending that the time alleged was excessive.

I think, therefore, that $30 per day for 30 days, with an addi
tional allowance of 8100 for “trouble and time expended on con
sidering the evidence, examining legal authorities and drawing up 
the award,” making $1,000 in all, would be ample remuneration 
for each arbitrator.

It was pointed out that, unless a liberal allowance was made for 
this class of work, desirable men might refuse to act. An allowance 
of $1,000 for thirty days’ work will, in my opinion, secure the 
services of suitable men to act as arbitrators.
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Counsel for the plaintiffs contended that the judgment should 
be against the defendants jointly. In my opinion, it is right as it 
stands. The arbitrators were acting individually, and although 
the cheque with which the plaintiffs paid the fees was one cheque 
for the full amount payable to the 3 arbitrators, the plaintiffs 
must lx? deemed to have simply adopted that procedure as a method 
of paying the arbitrators separately.

I would allow the cross-appeal with costs, and increase the 
amount of the judgment against each of the defendants to $1,250.

Elwood, J.A.:—This is an appeal by the defendants Ouseley 
and Chisholm from the judgment of Brown, C.J., allowing to the 
defendants, inter alia, $50 a day for 30 days occupied by the 
defendants as arbitrators in and about a certain arbitration in 
which the plaintiff was obliged to pay certain costs, and giving 
judgment for the plaintiff for certain fees which the defendants 
compelled plaintiff to pay before delivery of the award made by 
such arbitrators.

It was contended by the appellants that the trial judge should 
have allowed $75 instead of $50 a day. I am of the opinion that 
there was ample evidence to justify the learned trial judge in coming 
to the conclusion that $50 a day was a fair and reasonable amount 
amount to allow, and, that lxiing so, I am of the opinion that the 
appeal should be dismissed with costs.

The plaintiff cross-appealed, claiming: (1) that the trial judge 
was in error in holding that the defendants were entitled to a 
maximum allowance for 30 full days employed in hearing and 
determining the matters referred to them as arbitrators, and 
(2) that the trial judge erred in limiting the sum to Ik* recovered 
from each defendant to $750, and should have given judgment 
against all 3 defendants jointly for the full amount of the judgment 
against the several defendants.

So far as the first contention of the plaintiff is concerned, it 
appears by the appeal lx>ok that one Daniel Langfield was called 
by the plaintiff to give evidence as to the length of time that the 
arbitration took. Objection was taken on behalf of the defendants, 
and there was an admission by counsel for the plaintiff which to my 
mind precludes the plaintiff from contending that the defendants 
were not entitled to be paid for 30 days.

Apart from that admission, it seems to me that the plaintiff’s
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pleadings admit 28 days, which would be exclusive of 2 days allow < 1 
for preparing the award, and the reporter's memorandum of time 
included in the plaintiff’s factum—shews an estimated time of 
parts of 27 days.

It was stated, on the argument before us, that in addition to 
these days, there were 5 days consumed in the argument, and 
there were 2 days allowed for preparing the arbitration, making 
in all 34 parts of days. I am, therefore, of the opinion that the 
plaintiff must fail on his cross-appeal on this ground.

So far as the other ground is concerned, one of the arbitrators 
was appointed on the nomination of the present plaintiff, and one 
other on the nomination of the other party to the arbitration.

When the present plaintiff paid the arbitration fees to the 
arbitrators, it is quite true that it was by a cheque made payable 
to the arbitrators jointly, but that, in my opinion, was only as a 
matter of convenience. The plaintiff must have been aware that 
the defendants were not, an any sense, partners, and that the fees 
payable to them were payable to them separately, and that the 
cheque simply represented the total of the amounts that the 3 
arbitrators were severally entitled to.

Under these circumstances, I do not think that the plaintiff 
was entitled to joint judgment, and that the trial judge was correct 
in giving judgment against each defendant for the sum which he 
received in excess of what he was entitled to.

The result will lx1 that the appeal and cross-appeal should both 
be dismissed with costs. Appeal and cross-appeal dismissed.

GOOSB LAKE GRAIN A LUMBER Co. v. WILSON.

Saskatchewan Court of Appeal, Haultain, C.J.S., Nculands, Lamont and 
Elwood, JJ.A. July 15, 1918.

New trial (§ II—9a)—Agreement for sale of land and building 
—Refusal of trial judge to allow certain evidence—Errors.]—Appeal 
from the trial judgment in an action to enforce an agreement of 
sale. New trial ordered.

(See also Goose Lake Grain Co. v. Wilson, 40 D.L.R. 271.|
P. H. Gordon, for appellant; J. F. Frame, K.C., for respondent.
The judgment of the court was delivered by
Elwood J.A.:—This action practically amounts to an action
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for specific performance of an agreement for the purchase price 
of land and a building, under the following agreement of sale:—

20 April, 1017.
I hereby agree to purchase from the Goose Lake Grain & Lumber Co., 

Limited, the property and lots known as the Temperance Hotel in the Village 
of Harris, more particularly described as lots 4 and 5, block 3, plan G. 52, 
on the following basis:—

For the lots I agree to pay the sum of five hundred dollars (8500) in cash 
upon delivery to me of the transfer of the said lots together with clear certifi
cate of title, the said payment to be made within not less than thirty days.

The amount payable for the building is to be arrived at in the following 
manner: The Goose Lake Grain & Lumber Co., Limited, will ap|>oint Mr. 
W. W. Smith and I will ap|X>int Mr. D. McFadden, who together will inventory 
the amount of material in the building, making due allowance for waste and 
lap. The price at which the various items will be extended is to be the 
wholesale price list which was in effect on January 1, 1912. The amount 
found to be due according to the above computation will be paid by me to 
the Goose Lake Grain & Lumber Co., Limited, within thirty days after the 
inventory is taken and intended.

(Sgd.) W. W. Smith, (Sgd.) H. E. Wilson
Witness.

In connection with my agreement to purchase from the Goose Lake 
Grain & Lumber Co., limited, the property and lots known as the Tem|**rance 
Hotel, Harris, Saskatchewan, and in consideration of Mr. Smith and Mr. 
McFadden making up an inventory of the materials in the said premises here 
in Saskatoon to-day, I hereby agree to pay for any materials w hich an actual 
inspection of the building by Mr. Smith and Mr. McFadden may shew to 
have been omitted from the inventory made up this afternoon, and I agree 
to pay for the said excess materials at the same price as in the inventory 
made this afternoon.

(Sgd.) W. W. Smith, (Sgd.) H. E. Wilson.
Witness.

The plaintiff duly appointed W. W. Smith and the defendant 
appointed 1). McFadden to inventory the amount of material 
in the building and extend the price thereof; and on April 27, 
1917, said Smith and McFadden reported the result of their 
investigations to the plaintiff and defendant by the following 
document :—

April 27th, 1917
In connection with the agreement for the purchase of lots 4 am. 5, Block 

3, Harris (of which this is a copy), Mr. McFadden and Mr. W. W. Smith 
have inventoried the building known as the Tomj>ernnce Hotel at Harris, and 
found materials of the value of $1,008.65, which amount we consider a fair 
price, as figured on the January 1st, 1912, price list.

(Sgd.) W.W. Noyer, (Sgr.) W. W. Smith.
Witness. D. McFaddln.

On the 28th or 29th of May, 1917, one William W. Smith, as 
agent for the plaintiff, demanded payment from the defendant

SASK.
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and tendered him a transfer of the land in question, duly executed 
C. A. by the plaintiff. The defendant replied that he did not have thy 

money and he did not intend to pay. This conversation was 
denied by defendant, but the trial judge found that it took place.

The plaintiff did not become the registered owner of the land 
in question until June 5, 1917. Then the title was subject to a 
mechanic’s lien for 821, which was lapsed by notice mailed on 
August 4, 1917. Action was commenced on May 30, 1917.

' The plaintiff at the trial was ready and able to give title, and the t rial 
judge gave judgment for the plaintiff, and from that judgment tins 
appeal has been taken.

The appellant contends that the plaintiff cannot surer 1 
because, before commencing the action, a transfer of the lots 
together with dear certificate of title was not delivered to or 
tendered to him.

I am of the opinion that such a tender was waived by the 
refusal of the defendant, on the 28th or 29th of May referred to 
above, to pay the plaintiff.

It was further contended that plaintiff, at tin* commencement 
of the action, had not a clear title to the land in question and had 
not the right to call for the production of a clear, unencumbered 
title to the land. At the trial, one William Wallace Smith testified 
that the plaintiff was in a position to give title on the 28th or 29th 
of May. That evidence was not objected to, and I quite appreciate 
that is not the way to prove title. It was, however, accompanied 
by production of a certificate of title, dated June 5, 1917, shewing 
the land to 1m1 in the plaintiff's name, subject only to the above 
referred to mechanic's lien. One could almost assume from the 
fact of the certificate of title being dated June 5, that on May 
30 the plaintiff must have had a title, or the means of cornai ling 
a title. However, I am of opinion that the above referred to 
evidence by Smith having lx*en received without objection, and 
having been accompanied by the production of the certificate of 
title, the defendant should not now l>e permitted to contend 
that there was no evidence at the trial that the plaintiff had a good 
title at the commencement of the action.

When the defence was filed, the plaintiff had a good title, 
subject, of course, to the mechanic’s lien. That lien, however,
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is a matter that could easily have been removed and the existence 
of it should not defeat the plaintiff's claim.

The whole question of the obligation to make title of a vendor 
in an action for specific performance is dealt with by this court in 
Smith v. Crawford, 40 D.L.K. 224.

It was further contended that the trial judge erred in refusing 
to permit the defendant to give evidence shewing that the inven
tory taken by Smith and McFadden was not according to the 
wholesale price list which was in effect on January 1, 1912.

I am of opinion that this objection is well taken, and that the 
effect of the trial judge’s refusal was to preclude the defendant 
from going into the 1912 price list as I am of opinion he had a 
right to do. In my opinion, it was open to him to have produced 
in court the various items from which the total of $1,680.65 was 
arrived at, and to shew that the amounts which went to make up 
that sum were not arrived at from using the 1912 price list.

I am, therefore, of the opinion that there should lie a new 
trial of the action, and that the appellant should have the costa 
of this appeal. New trial ordered.

BEAVER LUMBER Co. v. QUEBEC BANK.

Saskatchewan Court of Appeal, Haultain, C.J.S., Seulands and I.amont, JJ.A.
July 16, 1918.

Mechanics’ liens (§ III—10)—Execution*—Second mechanic's 
lien—Priorities.]—Appeal from an order made by a District Judge, 
directing that certain moneys in court he handed over to tlic sheriff 
for distribution among the execution creditors.

IV. II. McEwen, for Quebec Rank, appellants; P. II. Cordon, 
for execution creditors, respondents.

The judgment of the Court was delivered by
Lamont, J.A.:—It appears that, in 1915, the defendant Miller 

was the registered owner of certain lands. The abstract of title 
shewed the following encumbrances against his title : (1) A
mechanic's lien in favour of the plaintiffs; (2) executions in favour 
of the Quebec Rank amounting in all to $1,649.55; (3) a second 
mechanic's lien in favour of R. Hart. Then followed a number 
of executions for varying amounts. The plaintiffs took pro
ceedings under their first mechanic’s lien and obtained judgment
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against Miller ami an order for the sale of the property to satisfy 
their lien. The property was sold, the plaintiffs received the 
amount of their lien and costs and paid into court the surplus purchase 
money, amounting to $545.20. Subsequently the bank made an 
application for an order directing (1) payment out of the moneys 
in court to the solicitors of the bank ; (2) that the bank lie allowed 
to tax against the defendant Miller its costs of this action; an 1 (3) 
for such further or other order as might seem just. In giving his 
reasons for the order which he made, the judge pointed out that 
at the trial of the mechanic’s lien action, the plaintiffs expre—ly 
abandoned any claim they might have under the second mechanic’s 
hen which they had filed, and it was admitted that the mechanic's 
lien in favour of R. Hart had been declared invalid. Under these 
circumstances the judge dismissed the bank's application with 
costs, but directed that the moneys in court be handed over to the 
sheriff for distribution among the creditors whose executions 
appeared on the record. From that order the bank now appeals.

Two arguments are advanced on its behalf : (1) that the bank 
was entitled to priority because the other mechanics’ liens inter
vened between the executions of the bank ami the executions filed 
on behalf of the other creditors; and (2) that, as the judge made 
an order for the distribution of the moneys in court on the bank’s 
application, no costs should have been given against the bank.

The first contention is clearly untenable. The plaintiffs having 
abandoned any claim under their second mechanic’s lien, and the 
Hart lien having been held invalid, the moneys resulting from the 
sale of the property belonged to the execution creditors after the 
plaintiffs’ claim was satisfied, those executions being the only 
remaining encumbrances against the land.

S. 3 of the Creditors’ Relief Act provides that, subject to the 
provisions of the Act, there shall be no priority among creditors 
by executions from the Supreme Court or from a District Court.

In Thompson v. Bergland, 3 S.L.R. 470, Wetmore, C.J., held 
that this provision governed the distribution among creditors of 
the surplus purchase money paid into court by a mortgagee on 
the sale of the mortgaged premises under his mortgage. In my 
opinion, it applies equally where the land is sold to satisfy a 
mechanic’s lien and there is a suprlus paid into court and a number
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of creditors having executions registered against the owner who 
held title when the order for sale was made.

The only other point to which reference need Ik* made is as to 
the form of the order and the costs which were ordered to l>e paid 
by the bank to the other execution creditors.

S. 8 of the Creditors’ Relief Act reads as follows:—
8. Where there is in any court u fund belonging to an execution debtor, 

and to which he is entitled, the sanie or a sufficient part thereof to pay the 
executions in the sheriff’s hands may on application of the sheriff or any party 
interested be paid over to the sheriff and the same shall be deemed to be money 
levied under the execution within meaning of this Act.

In Dawson v. Moffatt, 11 O.R. 484, which was decided prior to 
the passing of the section of the Ontario Act similar to our s. 8, it 
was held that moneys in court, the property of the execution del dor, 
should be distributed in accordance with the provisions of the 
Creditors’ Relief Act. In that case it was referred to the Master 
to make the distribution. After the enactment of the section 
corresponding to our s. 8, the form of the projier order to In* made 
came up for discussion in Re Bokstal, 17 P.R. (Ont.) 201. In that 
case, the surplus proceeds of a mortgage sale had l>een paid into 
court by the mortgagees and claimed by several execution creditors 
of the mortgagor, whose executions were in the hands of the sheriff 
at the time of the sale. It was held by Meredith, C.J., that, as 
the section directed that moneys in court l>elonging to an execution 
debtor might be paid over to the sheriff on application by him or 
some party interested, the proper order to make was that the 
fund lie paid to the sheriff to be distributed in accordance with the 
provisions of the Creditors’ Relief Act.

In Thompson v. lier gland, above referred to, Wetmore, C.J., 
himself directed a pro rata distribution among certain execution 
creditors. Executions which had been filed after the mortgage 
sale took place were barred from participation in the fund.

It is, I think, clear that only those execution creditors whose 
executions attached to the land while it was the property of the 
execution debtor are entitled to share in the proceeds of that 
land. An execution against goods only of the debtor, or an 
execution against his lands filed after the land had been sold, 
would have no claim upon the land, and could not share in the 
distribution.

51—42 D.L.R.
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Under s. 8, above quoted, moneys in court, the property of the 
execution debtor, when handed over to the sheriff for distribution, 
are deemed to be moneys levied under execution. But, by s. 3 
of the Act, moneys levied under execution by a sheriff are to l>u 
held by him for 2 months and then distributed ratably, not only 
among the execution creditors who had writs in his hands at tin- 
date of the levy, but also among execution creditors who shall 
have delivered executions to him within the said two months.

It would, therefore, appear to me that the order made in this 
case, that the sheriff lx* “directed to <listribute the moneys pan 
JHIH8U among the execution creditors apix-aring on the record," is 
not one which the court is entith-d to make. If the moneys are 
paid over to the sheriff for distribution, he must distribute them 
in accordance with the provisions of the Act; that is, among all 
creditors having executions in his hands before the expiration of 
2 months from the date of the levy. 1 am, therefore, of opinion 
that, as the court was limiting the distribution to those creditors 
whose executions were recorded on the abstract of the registrar of 
Land Titles, the order should have been that these creditors share 
ratably in the fund.

As to costs. In all the cases alx>ve cited, the costs of the 
application of all execution creditors who were entitled to share 
in the fund were directed to be paid out of the fund. I see no 
reason why the same rule should not apply here.

The apjx-al should, therefore, lx‘ allowed, and the order varied 
so as to read that the costs of the application of all execution 
creditors parties thereto, who art1 entitled to share in the fund, 
be paid out of the fund, and that the balance be distributed rat
ably among the execution creditors whose executions were filed 
in the Land Titles Office prior to the sale of the land. The appel
lants are entitled to their costs of appeal.

Appeal allowed.

RINK v. MBOS.
Saskatchewan Court of Appeal, Hnultain, C.J.S., Newlands and Laniont. JJ.A. 

July 16, 1918.

Vendor and purchaser (6 I E—25)—Lease of land—Rigid of 
lessor to sell—Assignment by lessor—Sale of land—Sale aborlire— 
Termination of lease—Rights of lessor.]—Appeal by defendant from
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the trial judgment in an action for damages for failure to summer 
fallow in accordance with the terms of a lease. Allowed.

George (\ Speers, for appellant; J. IV. Hill, for respondent. 
The judgment of the court was delivered hv 
Lamont, J.A.:—In March, 1914, one Tom MeRadu leased a 

quarter-section of land to the defendant for f> years. One of the 
terms of the lease was that the defendant, in addition to the rent, 
v * ay taxes levied against the land. Another was, that the 
defendant in 1917 would, at his own expense, summer fallow 50 
acres. The lease also contained the following clause:—

The said lessor shall have the right to sell the said land at any time 
provided that the said lessor pays the said lessee at the rate of two and one- 
half ($2.50) dollars |>er acre for each and every acre plowed; and for each and 
every acre in sha|M< ready for crop four ($4.00) dollars per acre, and in case 
the land is seedcnl, then the said lessee shall have the right for his share of the 
crop as above described for that year, and the h-ssor can sell and : assign only 
his share of the crop, viz:—One-third of the crop over that year.

In December, 1914, MeRadu assigned to the plaintiff all his 
rights under the lease, and transferred to her the title land.
The defendant, while not living on the farm, continued in |>os- 
session thereof until the spring of 1917. On April 7, 1917, Corne
lius Rink, acting as agent for his wife, the plaintiff herein, nego
tiated a sale of the land to one Naomi Dal h mi at 818 per acre, 
with a cash payment of 8300. The agreement of sale was drawn 
up and executed by Mrs. Daborn. She did not have 8300 for the 
first payment, but she agreed to give and Rink agreed to take a 
chattel mortgage on her stock for that amount. This mortgage 
recited that Mrs. Daborn was indebted to tlu* plaintiff in the sum 
of 8300, and that, in consideration of the mortgage, the time for 
payment of said debt was extended until November 1. 1917.

The plaintiff did not give evidence at the trial, but her husband 
said she never signed the agi cement of sale*. After the agreement 
was signed by Mrs. Daborn, her son entered on the land and 
ploughed 7 acres. Mrs. Dalxirn swears that Cornelius Rink told 
her she could take possession when the agreement was signed. 
This he denies. After 7 acres had been ploughed by Mrs. Daborn’s 
son, some trouble arose between Mrs. Dalnirn and Rink, and 
Mrs. Daborn said she did not want to have anything more to do 
with the place. On May 5, 1917, the plaintiff, through her 
husband and agent, wrote to John Schmidt, asking him if he
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bask. would lx? willing to rent the farm. This proposition not being
C. A. taken up, the plaintiff called upon the defendant to perform Ins

covenant in reference to the summer fallowing 50 acres, as pro
vided in the lease. The defendant refused, and the plaintiff has 
brought this action for damages for failure to summer fallow and 
for $30, arrears of taxes. The defendant paid into court the 
arrears of taxes, and disputed the plaintiff’s right to recover 
damages for breach of covenant to summer fallow'. The District 
Court Judge; gave judgment for $30 taxes, and $150 damages. 
The defendant now apj)eals.

From the evidence of Cornelius Rink, it is evident that he 
was the general agent of his wife. In giving his testimony, lie 
said: “I am the husband of the plaintiff and act as her agent.” 
This was no way denied or qualified by the plaintiff. The state
ment, unqualified as it is, indicates that Rink was the general 
agent of his wife, so far at least as this fann wras concerned, and I 
have no doubt that was the fact. Being her agent, he was clothed 
with authority not only to find a purchaser, but, also, to make a 
sale. He sold to Mrs. Daborn and took her security.

In Beck v. Duncan, 8 D.L.R. 048, 12 D.L.R. 762, 6 S.L.R. 353, 
Mrs. Duncan, who was the owner of the land, testified that her 
husband did her business for her and that she was satisfied with what 
he did in reference to the farm, and that, so far as she wa« con
cerned, he dealt with the farm as his own, but, she said, she did 
not give him authority to sell, and that when she was asked to 
sell, she refused. The trial judge accepted this statement and 
found as a fact that she had not authorised her husband to sell. 
In the Supreme Court of Canada, this judgment was upheld, but 
a ]x»rusal of the judgments given leaves no doubt that, had it not 
been for the express finding of fact on the part of the trial judge*, it 
would have l>een held that, in that case, the wife had authorized 
her husband to sell the property. Rink having the authority of 
his wife to sell anti having sold to Mrs. Daborn, the agreement of 
sale against her could have been enforced by the plaintiff, had 
she so desired.

That Rink authorized Mrs. Dalx>m to take possession of the 
farm, must, I think, be taken to be established. She asserts that 
he did, while he denies it. He, however, admits that he destroyed 
the agreement of sale, which, without doubt, would have shewn
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whether or not she was entitled to possession from the time she 
executed the document. Rink says, “I destroyed the agreement 
of sale. I thought the ileal was off. The chattel mortgage was 
mislaid, and only fourni this week.”

If Rink considered the deal off, it seems strange to me that 
he would not destroy all the papers in connection with it when 
destroying some of them. The fact that he destroyed the agree
ment of sale, in my opinion, makes applicable, as against him, the 
maxim “omnia praesumuntur contra spoliator cm.” Taylor on 
Evidence, vol. 1, p. 117. See also Newlands, J., in Lindsay v. 
Davidson, 4 S.L.R. 415, at 420.

The plaintiff's agent having sold the farm and put the pur
chaser in possession to the knowledge of the defendant, he was 
justified in concluding that the plaintiff hail exercised the right to 
sell given her under the lease, and that his lease was, therefore, at 
an end.

The fact that the plaintiff allowed Mrs. Dalxu'ii to subse
quently withdraw from her agreement to purchase cannot affect 
the defendant's right or reinstate a lease which had lx*cn deter
mined. The plaintiff, in my opinion, was, therefore, not entitled 
to damages, but only to the taxes.

The upi>cal should Ik* allowed with costs, ami the judgment 
lielow reduced to 839. As the defendant paid 839 into court, the 
plaintiff is entitled to the costs of the action up to the date of pay
ment in, and the defendant the costs subsequent thereto.

A ppeal allowed.

HERMAN AND LAWSON v. BLAIN.
Sankalchewan Court of A /»/*«/, llaultain, C.J.S., X nil a win, Lam out and 

El wood, JJ.A. July 15, 1915.

Vendor and purchaser (§ 1 C—10)—Inability to furnish 
title.]—Appeal from the trial judgment in an action on an agree
ment for sale of land. Affirmed.

C. M. Johnston, for appellant; no one contra.
The judgment of the court was delivered by 
Klwood, J.A.:—This is an action for specific performance of 

an agreement for the sale of land. The only defences set up are 
that the taxes were not paid by the plaintiffs, but were paid by the
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pegkteml owners, and that the plaintiffs are not the registered 
owners of the lands and are not in a position to give title.

The agreement that is sued u]*>n is set forth in full in the 
statement of elaim, and in it is the following:—

The said purchaser accepts the title of the said vendor and the said vendor, 
his heirs, executors, administrators or assigns (as the case may be), shall not 
be bound to furnish any abstract of title, nor to produce any title deeds nor 
other evidences of title whatsoever nor to answer any requisitions on title.

At the trial certain witnesses were called on behalf, of the 
plaintiffs, inter alia one Hollinrake, who swore that he was a 
barrister; that his firm were the solicitors for the registeml owners 
of the land in question; that he had the collection of moneys 
under an agreement between the registered owners and the plain
tiffs. An exhibit was put in setting forth the particulars of an 
agreement of sale between two parties of the same name as the 
plaintiff Lawson and the deceased Talmage Lawson, the registered 
owners of the one part and also of the same name as of the other 
part, and shewing how much money remained unpaid under that 
agreement. The said Hollinrake further stated that title to the 
land could Ik* obtained upon payment of that amount by the 
plaintiffs, and that his clients were prepared to deliver title if they 
received that amount.

The defendant tendered no evidence, and the trial judge 
reserved judgment. Before giving any judgment, the plaintiffs 
applied to him for leave to give further evidence proving the 
plaintiffs’ title.

In giving his judgment, the trial judge stated that he was of 
the opinion that he could not, at that stage, receive further evi
dence. He, however, stated that he decided to adopt the course 
followed by Lamont, J., in Douglas v. Burlie, 23 D.L.R. 895, and 
that, as the plaintiff might have been able to make title hut 
simply omitted to have the necessary evidence at the trial, he 
ordered a reference to the local registrar as to the ability of the 
plaintiffs to make title, with liberty to the parties to apply for 
such judgment as the reference might disclose they are respectively 
entitled to, and it is from this order or judgment that the defendant 
appeals.

It is contended on behalf of the appellant that the trial judge 
had no power, under the circumstances, to order a reference. A
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number of cases were cited in support of this contention, but none 
of which, in my opinion, bear out the contention of the appellant. 
In fact, in one of the cases is a statement which, to my mind, is 
very much in favour of the action of the trial judge.

In Graves v. Mason, 11 A.L.R. 179, at 182, Stuart, J., is reported, 
as follows:—

No doubt, in a pro|x>r case, a trial judge may in his discretion call for 
further evidence before adjudicating between the parties.

In Wright v. Wilcox, 9 C.B. 050, at 057, 137 E.U. 1047, at 1050, 
Wilde, C.J., is reported as follows:—

The objection is not to the admissibility of the evidence, but to the 
stage of the cause at which it was offered. Were that objection to prevail, 
there might often be a failure of justice. The time at which evidence is to be 
received must be in the discretion of the judge; the exercise of that discretion 
being subject to the review of the court. In this case I cannot see that the 
admission of the evidence has led to any injustice.

See also the remarks of Maule, J., Cresswell, J., and Talfourd, 
J., in the same case. See also Budd v. Davison, 29 W.ll. 192; 
Douglas v. Burlie, supra.

Without expressing any opinion as to whether or not the plain
tiffs in the case at bar have shewn a good title, I am of the opinion 
that the trial judge was within his powers in proceeding as he did. 
He had not adjudicated upon the matter, he was still seized of it, 
and, in my opinion, he n ight, in his discretion, have received 
further evidence. And I am of the opinion that he could equally 
direct a reference to the local registrar instead of actually taking 
the evidence himself. The proceedings Ix-fore the local registrar 
will have to coire before the trial judge for confirmation, and, 
upon those proceedings coming Ixdore him, judgment in the action 
will be pronounced.

There is no suggestion that such a reference could lead to any 
injustice, and, under the circumstances of this case, I am of the 
opinion that the action of the trial judge was a discretion wisely 
exercised. I would dismiss the appeal with costs.

Appeal dismissed.

FOOTMANS v. RFGINA GRAIN Co.

Saskatchewan Court of Appeal, Haultam, C.J.S., Newlands, Lamont and 
Elwood, JJ.A. Juin IS, 1918.

Brokers (§ I—1)—Sale of grain — Margins—Cheque to 
co/«er — Return of money deposited.] — Appeal from the judg-
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ment at the trial in an action for the return of certain money 
deposited with the defendants as security for the due delivery of 
grain sold. Affirmed.

H’. H. McEu’en, for appellant; E. B. Jonah, for respondent.
Haultain, C.J., concurred with Elwood, J.A.
Newlands, J.A., concurred with Lamont, J.A.
Lamont, J.A. :—The plaintiff sues the defendants for the return 

of certain money deposited with the defendants as security for 
the due deliver)’ by the plaintiff of 4,(XX) bushels of wheat, which 
the defendants, as the plaintiff’s agents, in April, 1917, sold Inl
and on liehalf of the plaintiff, to be delivered on or Is-forc October 
31 of the same year.

The receipt of the money is admitted. The defendants resist 
payment on the ground that in selling the wheat for the plaintiff 
on the Winnipeg Grain Exchange, where it was contemplated by 
both parties that it should lie sold, the defendants were obliges! 
under the rules of the Grain Exchange—to liecome the vendors 
and were personally liable for the delivery of the grain, and that, 
as the wheat advanced in price beyond the price for which it was 
sold, they were obliged to forward money to protect the margin; 
that in May, 1917, the market advanced so rapidly that the moneys 
deposited by the plaintiff were practically exhausted on margins, 
and that the defendants were obliged to buy in 4,(XX) bushels .it 
the a<lvanced price to deliver in satisfact ion of the grain the plaint ill 
had agreed to deliver.

The plaintiff's reply to this is, that the defendants knew that 
he was growing on his farms the wheat to fill the contract; that 
he had informed the defendants that he had money in the hank 
to margin the wheat sold up to $4 per bushel; and, further, that 
on May 12 it was agreed between himself and the defendants that 
he would leave a cheque for $1,000 at his town house, which the 
defendants could call for in case they required more money. The 
trial judge accepted this evidence of the plaintiff.

The case must, therefore, lie dealt with on the footing of any 
agreement between the parties that, if the defendants required 
more money for margins, they were to call at the plaintiff’s house 
for the cheque. On Saturday, May 13, the market continued to 
advance, and the defendants, without calling at the plaintiff's 
town residence for the cheque which had been left there, purcha-c d
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on the plaintiff’s account 4,000 bushels of wheat. This action 
they attempt to justify by saying that the plaintiff's margins had 
been exhausted. In view of the agreement found to exist lietween 
the parties, they are not justified in so doing.

It was argued that the money would not have tx?en available to 
the defendants had they called at the plaintiff’s residence for the 
cheque, because the cheque which he left was dated May 15. 
Had the defendants called for the cheque and objected to the date, 
no doubt it would have lieen altered or a new cheque issued; in 
any event, if the defendants needed more money they had agreed 
to call for it and failed to do so. Until they called at the plaintiff’s 
house and were unable to get a further advance they were not justi
fied in buying wheat on the plaintiff’s account.

The appeal should therefore lx* dismissed with costs.
Elwood, J.A.:—I think the fair conclusion to be drawn from 

the evidence in this case is, that, at the time the defendant closed 
out its transactions with the plaintiff, and in view of the panicky 
state of the market on the Winnipeg Grain Exchange, the defend
ant did not have—apart from the 81,000 cheque which l shall 
afterwards refer to—sufficient of the plaintiff’s money in its posses
sion to protect itself with reasonable safety for any further margins 
that it might lx* called upon to put up, in case the market went 
higher. That, in fact, is practically, to my mind, the result of the 
findings of the trial judge, and 1 am of the opinion that were it not 
for the 81,000 cheque, which the plaintiff left at his city residence, 
the defendant would have been justified in closing out the trails- e 
actions.

On conflicting evidence, the trial judge has found that the 
81,000 cheque was at the plaintiff's residence when the transactions 
were closed out, and has accepted the evidence of the plaintiff 
with regard to that cheque.

The plaintiff’s evidence as on this point, in part, is:—
I said, “Before I will go back to the farm I will leave a cheque here, and 

if you will require more money in case of emergency you can get it here.”
When the plaintiff said the word “here,” he had reference 

to the plaintiff's town house, and it must have lx*en so intended.
If the defendant had inquired at the plaintiff’s town house, it 
would have found that there was a cheque for 81,000. It is quite 
true that it was a cheque dated on May 15, and the transaction
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was closed out on May 12, but, in view of all of the circumstances, 
I am of the opinion that the fact that the cheque was dated May 
15 does not prejudice the plaintiff’s position. Evidence was given 
as to why it was dated May 15, and it was because, on account of 
the probability of the market being closed until that date, it would 
not l>e required until then, and, as a matter of fact, it would not 
have been required. At any rate, it seems to me that the defend
ant should have inquired for the cheque, and if it was not satisfied 
with it on account of its being dated on the 15th, objection could 
have been made then, and in all probability a cheque dated the 
12th could have been obtained.

I think, therefore, that under the circumstances the defendant’s 
action in the matter was unreasonable, and the appeal, therefore, 
in my opinion, should lx* dismissed with vosts.

Appeal dismissed.

BLACK HILL THRESHING SYNDICATE v. COLE.

Saskatchewan Court of Appeal, HauUain, C.J.S., Newlands and Lamont, JJ.A.
July If, 1918.

Partnership (§ V—21)—Action in name of partnership by one 
member without consent of others—Validity—Accounting.]—Appeal 
from the trial judgment in an action brought in name of partner
ship by one member without consent of the other members.

W. G. Ross, for appellant; //. F. Thomson, for respondent.
The judgment of the court was delivered by
Haultain, C.J.:—This is an action brought in the name of a 

syndicate or partnership against the defendant, who is also a 
member of the syndicate.

On the trial of the case, the trial judge dismissed the action on 
the ground that it was brought in the name of the partnership by 
one of the members, without the authority of the other members. 
This is clearly wrong. A partner may sue in the name of himself 
and co-partners without their consent.

Whitehead v. Hughes, 2 Cr. & M. 318, 149 E.R. 782. Court v. 
Berlin, (1897J, 2 Q.B. 396, It. 50. Lindley on Partnership (6th 
ed.) 276.

The trial judge has found that the defendant ow'es the plaintiff 
$100, but has made no finding as to the defendant’s counter-
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claim, except that, if he had not otherwise disposed of the case, 
he would have found the defendant entitled to $5 per day for the 
time he worked in 1916 and 1917. As this will amount to con
siderably more than the amount claimed by the plaintiff, the 
defendant should lie allowed a set-off to that extent , but he cannot 
have any judgment for the balance, but must look to a settle
ment for that by the firm if it continues in existence, or on a wind
ing-up of the partnership affairs.

Under all the circumstances, I do not think that there should 
be any costs to either party, either in appeal or in the court Mow.

Judgment accordingly.

GEARHART v. QUAKER OATS Co.
Saskatcheivan Court of Apjieal, Haultain, C.J.S., Newlands, Lamont and 

Elwood, JJ.A. July 15, 1918.

Brokers (§ I—1)—Instructions to sell at certain price—Sale at 
lower irrice—Liability.]—Appeal from the trial judgment in an 
action to recover the price of grain wrongfully sold.

T D. Brown, K. C., for appellant; C. M. Johnston, for 
respondent.

Haultain, C.J.8., and Newlands, J.A., concurred with 
Elwood, J.A.

Lamont, J.A.:—The evidence shews that the instructions of 
the plaintiff were to sell at $2.95 per bushel. It also in my opinion 
shews, not very satisfactorily I admit, but yet sufficiently, that 
the defendants sold at $2.64 per bushel. I think, therefore, that 
the plaintiff is entitled to judgment for the loss he sustained 
through the failure of the defendants to carry out his instructions.

Elwood, J.A.:—In my opinion the trial judge, in con ing to a 
conclusion as to the contract entered into between the plaintiff 
and the defendant, misapprehended the effect of the evidence 
given by the plaintiff. In part that evidence is as follows:—

Q. Just tell us what transpired between you? A. Well, I came in with 
the car, and I got a rejiort from Delisle of the close of the market. of $2,95. 
When I heard the report it looked pretty good to me, and so I got into the car 
and went right over to Birdview to sell some wheat. Q. You came into Dow- 
ler the agent of the defendant company at the elevator at Birdview? A. 
Yes. Q. What transpired between you and Dow 1er? A. When 1 got into 
the elevator Mr. Dow 1er was working on a car, and of course he came out 
into the elevator and I says to him, “The close of the market of wheat is
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$2.95; I think I will sell two ca.8 at that and I think I will hold the other and 
aee if I can’t reach the three dollar mark.”
And again:—

Q. So that your definite instructions to Dowler were to aell the two care 
of wheat at $2.95 a bushel? A. Yes.

Apparently the trial judge thought that the answer to the 
second last question <lid not contain the words “at that” after 
“I think I will sell two cars.” Those words, which were over
looked, quite alter the meaning of the evidence, and I think, 
therefore, the appeal should be allowed.

At the trial some evidence was given as to the difference in 
the market price of wheat at Port Arthur and wheat in transit. 
On the date in question there was, apparently, a difference? of 
about 31 cents. The evidence is not at all clear as to whether the 
plaintiff’s wheat was sold on the basis of $2.95 at Port Arthur 
with 31 cents off Ixicause in transit, or whether it wfas sold at $2.04 
at Port Arthur with 31 cents off because in transit. Neither >vas 
there any evidence to shew what wras the effect of giving instruc
tions to sell at $2.95; that is, was there any course of dealing or 
custom which would authorize any deduction from the $2.95 
because of In-ing in transit? To my mind; the evidence leaves the 
whole matter very much abroad, and in such a very unsatis
factory condition that I think there should l>c a new trial.

In my opinion the respondent should pay the costs of this 
appeal. Appeal allowed.

CITY OF REGINA ▼. ARMOUR AND MCCARTHY.
Saskatchewan Court of Appeal, Haultain, C.J.S., Ncwlands and Lamont, JJ.A.

July 16, 1918.

Damages (§ III L—255)—Compensation for injurious affec
tion.]—Further judgment by Ncwlands, J., on the attention of the 
court being drawn to the fact that the building which had been 
on the property at the time the subwray was built had been burned 
down, that McCarthy had collected the insurance and rebuilt : 
the case is reported in 38 D.L.R. at p. 336.

G. F. Blair, K. C., for City of Regina; E. B. Jonah, for 
McCarthy.

The judgment of Court was delivered by
Newlands, J.A.:—In this matter, Mr. Blair, for the City, 

called the attention of the court to the fact that the arbitrator in
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assessing the damages to the McCarthy property had included in 
liis award the buihling upon the property, and had allowed 40 
per rent, depreciation for damage to the same by the subway. 
That the evidence shewed that the building which had been u|>on 
this property at the time the subway was commenced had been 
destroyed by fire some 3 months after the commencement of 
that work ; that McCarthy had collected the insurance and had 
rebuilt.

Tliis matter was not dealt with in our previous judgment 
through an oversight.

As the building wMch is now upon the property was built 
after the commencement of the subway, it cannot be said to be 
injured by that work, so McCarthy would not be entitled to any 
damages on that account. Neither can the rebuilding be con
sidered as a repair of an existing building, as urged by Mr. Jonah, 
because after the fire it could not be used for any purpose, and 
was not such a building as could lie damaged by the building of 
the subway.

The building was damaged by fire, for which McCarthy was 
paid by the insurance company, not by tile subway.

There should, therefore, be deducted from the award to 
McCarthy the sum of *0,484, the amount allowed for damage to 
the building. Judgment varied.

BASK.
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