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1856.] BIiLL. [No.

An Act to amend, repeal and consolidate the provisions
of certain Acts therein mentioned, and to simplify
and expedite the proceedings in the Coults of
Queen’s Bench and Common Pleas in Upper
Canada.

'%THEREAS it is expedient to simplify and expedite the Preamble.
proceedings in the Courts of Queen’s Benchand of
Common Pleas for Upper Canada : Her Majesty, by and with
the advice and consent of the Legislative Council and Assembly

5 of Canada, enacts, as follows :

I. That the provisions of this Act shall come into operation Commence-
on the day of one thousand eight ent of this

hundred and

And with respect to the sealing and issuing of Writs and to
10 the offices of the Courts of Queen’s Bench and Common Pleas.
inthe different Counties or Unions of Counties ; Be itenacted :—

1I. That there shall be an officer appointed by the Governor Clerk of pro-
of this Province, who shall be called the Clerk of the Process, ¢ss to be ap-
and who shall receive a salary of £ pointed.

15 per annum, payable by four quarterly payments, out of the
Consolidated Reveunue Fund of this Province.

til. The Clerk of the Process shall be deemed an officer of His duties.
hoth of the said Superior Courts of Common Law, and shall g, pave an
also discharge the daties of Clerk of the Judges in Chambers Office in Os- -
20 and Clerk of the Practice Court ; he shall have an office in goode Hall,
0Osgoode Hall, and a reasonable, allowance for the printing and §¢ forms
procuring blank forms of all Writs and Process, and he shall
be subject to such rules for] his governance in his office, as
shall be, from time to time, made in that behalf, according to
25 the provisions of the three hundred and thirteenth and three

hundred and fourteenth Sections of- this Act.

IV. The Clerk of the Process shall have seals for the sealing T szal the
of Whits for each of the said Courts,” to.be approved by the writs of both
Chief Justice of each Court respectively, and he shall sign Courts, &e.

30 and seal'all Writs and Process whatsoever, which are to be. And supply
issued from either of the said Courts, and shall from time to gieflll‘ts “é’;‘ X
time supply, and shall keep supplied, all and every the Clerks puty Llerk:
and Deputy Clerks of the Crown and Pleas of each Court with

_ such Writs and Process, signed and sealed by him, and ready
3310 be issued, as may be required ; Provided that he shall
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supply to each such Clerk or Deputy Clerk, an equal nuinber
of Writs for the commencement of actions in each of the said
Courts, and it shall be the duty of such Clerks and Deputy
Clerks to issue twenty Writs for the commencement of actions

in one of the said Courts, before issuing any in the other of the 5
said Courts, and then to issue twenty Writs for the commence-
ment of actions in such other Court, and so on alternately
without varying ; Provided further, that this shall not extend
to limit, prevent or delay the issuing of concurrent Writs as
hereinafter mentioned. ) 10

V. The Clerk of thic Process shall malke quarterly returns,
verified by his aflidavit, to the Inspector General, of all Writs
and Process supplied by him to the Clerks and Deputy Clerks
as aforesaid, and such Clerks and Deprty Clerks shail account
for and pay over all fees due and receivable by them on such 15
Wiits and Process, as they now are by law bound to do for all
other fees received by them ; and the Clerk of the Process shall,
in like manner, account for and pay over all fees received by
im as Clerk of the Judges in Chambers and Clerk of the
Practice Court, to form part of the Consolidated Revenue Fund 20
of this Province.

VI. In cases in which the cause of action shall be transitory,
the Plaintifi’ may sue out the Writ for the commencement of .
the action from the office of the Clerk of the Crown and Pleas
of either of the said Couts, or from the office of any of the 25
Deputy Clerks of the Crown and Pleas.

ViI. When the venue is local, the Writ for the commence-
ment of the action must be sued out from the office within the
proper County.

VI The venue in any action may be changed according gg
to the practice now in force, but notwithstanding a change of
the venue, the proceedings shall cortinue to be carried on in -
the office {from which the first process in the action was sued
out. : .

1X. All proceedings to final judgment shall be carried on in 85
the office from which the first process in the action was sued
out, and the service of all papers and proceedings subsequent
to the Writ, shall be made upon the Defendant or his Attorney, -
according to the practice now in force, unless special provision
is otherwise made in this Act, and if the Attorney of either 40
party do not reside or have not a duly authorized agent residing
in the County wherein such action was commenced, then
service may be made upon the Attorney wherever he resides,
or upon his duly authorized agent in Toronto, or if such™ .
Attorney have no duly authorized agent there, then service 4
may be made by leaving a copy of the papers for him in the
office where the action was commenced, marked on the outside -
as copies left for such Attorney. A
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X. Final jndgment may be entered upon a cognovii aclionem Asio Judg-
or Warrant of Attorney -to confess judgment, which shall have ments on
been given or executed, in the fi»st instance and before the €08novils.
suing out of any process, in any of the said offices or at the

5 option of the Plaintiff, unless some particular office in which
the judgment is to be entered be expressly stated in such
cognovit or warrant. .

XI. All Writs of Execution may issue from the ofice wherein Wnts of
the judgment is entered, or alter the transmission of the roll to execution.
10 the principal office, such Writs may, at the option of the party
entitled thereto, be issued out of such principal office.

XIL Either party may as of vight, upon giving two days’ Revision of
notice to the opposite party, have the taxation of costs made Zxation of
by any Deputy Clerk of the Crown and Pleas, revised by the "

15 principal Clerk of the Court wherein the proceedings were coue of Revic
had ; and it shall be lawful for such Court or a Judge, by rule sion may be
or summons, to call npon the Deputy Clerk who taxed any ¢harzed on

. » .+ % Deputy in cer-
Bill, to shew cause why he should not pay the costs of revising ;7.7 .0 €
his taxation and of the application, if in the opinion of the )

20 Court or Judge, on the affidavits and hearing the parties, such
Deputy Clerk has been guilty of gross negligence, or of wilfully
taxing fees or charges for services or disbursements larger or
other than those sanetioned by the.Rules and Practice, of the
Court. -

25 XIHI1. Each Deputy Clerk of the Crown and Pleas shall, if Depuiy’
proper accommodation be afforded him, keep his office in the kCé:rktshL?r
Court House of his County, and until he can gbtain such offices i the
accommodation he shall keep his office in some convenient Court House
place in the County Town ; and every Deputy Clerk’s office o Rossible:

30 shall (except between the first day of July and the twenty-first some conve-
day of August) be kept open from ten o’clock in the morning nient place in
until three o’clock in the afternoon, Sundays, Christmas Day, ¢ 5%®
Good Friday, Easter Monday, the birthday of the Sovereign, o o
and any day appointed by Royal proclamation for a general tendance, &e.

33 fast or thanksgiving, excepted ; and between the first da{ of
July and the twenty-first day of August, such. offices shall be

kept open from nine in the morning until noon,

X1V, Every Deputy Clerk of the Crown and Pleas may sign Ruleson.
~and issue rules on any Sheriff to return Writs and Process Sueriffto re-
. ; ] process,
4o issued out of the office of such Deputy and directed to such may be is-
Sheriff ; and it shall be the duty of each Sheriff to return such sued b{ le-
Writs to the office of the proper Court from which such rule PUY vlerke:

issued, in case he shall be served with any such rule.

And whereas many ‘titles to land depend upon Sheriff’s
46 sales upon executions, and it is therefore important to provide
for the preservation-of evidence of the judgments upon which
“such executions issued, and also for the more speedy registra-
tion of judgments i Be it enacted :—
: 1% -
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XV. That every Deputy Clerk of the Crown and Pleas shall

Clerks tokeep keep a regular book, in which shall be minuted and docketed
books for mi- 1 Judgments entered by such Deputy Clerk ; and such minute
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&e.
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If the originul

roll be lost,

shall contain the name of every Plaintiff and Defendant, the
date of the commencement of the action, the date of the entry 5
of such judgment, the form of action, the amount of debt or
damages recovered, the amount of costs taxed, and whether
such judgment was entered upon or by verdict, default, confes-
sion, non pros, non-suit, discontinuance, or how otherwise ; and
within three months after the entry of each judgment, the 10
Deputy Clerk shall transmit to the prineipal Clerk of the proper
Court in Toronto, every such judgment-roll and all papers of
or belonging thereto, and such judgment shall be also docketed
in the principal office, and in case the original judgment-roll
be lost or destroyed, so that no exemplification or examined 15

copies may be ¢opy thereof can be procured, a copy of the entry in either of

used, &ec.

Deputy
Clerks ma
give certift-

such docket books, certified by the Clerk or Deputy Clerk
having such book in his custody, shall be evidence of all mat-
ters therein set forth and expressed : and when any such

cates of Judg- Deputy shall enter up any Judgment in either of the said 20
ments entered Courts, he may give to the party on whose behalf it is entered,

by them,

which certifi-

cates may be
registered in
the proper
County and
bind lands.

or to his legal representative, a certificate signed by him, of .
such Judgment, containing the like particulars as are required
in certificates of Judgments given by the Clerks of the Crown
and Pleas, and such certificate may be registered in the 25
Registry Office of any County in Upper Canada, and the same
certificate and the registration thereof, shall have the like force
and effect in binding or operating as a charge upon lands,
tenements and hereditaments situated within such County, as’
if the certificate had been granted at the principal office at 30
Toronto. C

And with respect to the Writs for the commencement of per-
sonal actions in the said Courts, against Defendants, whether
in or out of the jurisdiction of the Courts ; Be it enacted :—

Mode of com- . XVI. All personal actions brought in the said Courts where
mencing _per- the Defendant is residing or supposed to reside within the 39

sonal actions

where Defen-

dant resides

jurisdiction thereof, except in cases where it is intended to~
hold the Defendant to special bail, shall be commenced by

within the ju- Writ of Summons according to the form contained in the

risdiefion.

Schedule (A) to this Act annexed, marked No. 1, and in every
such Writ and copy thereof, the place and county of the resi- 40
dence or supposed residence of the party Defendant, or wherein
the Defendant shall be or shall be supposed to be, shall be
mentioned. :

Formorcause ~ XVII. It shall not be necessary to mention any form or cause

of action nee
not be men-

4 of action in any Writ of Summons or in any notice of Writ of 45

tioned in writ. Summons issued under the authority of this Act.

Names of De- XVIII. Every Writ of Sqinmqns shall contain the names ;if“"
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all the Defendants, and shall not contain the name or names gepgants.
of any Defendant or Defendants in more actions than one.

XIX. Every Writ of Summons or Capias issued under the pae of Writ.
anthority of this Act, shall bear date on the day on which the
5 same shall be issued, and shall be tested in the name of the Teste.
Chief Justice of the Court from which the same shall issue, or
in case of a vacancy of such office, then in the name of the
Senior Puisne Judge of the said Court: and all such pro- proceedingsin
ceedings as are mentioned in any Writ, notice or warning case of non-
10 issued under this Act, shall and ‘may be had and taken_ in j{Bearunee of
default of a Defendant’s appearance, or putting in special bail, be as notified
as the case may be. i or of the
. writ.
XX. The Clerk or Deputy Clerk of the Crown and Pleas e whence
who shall issue any Writ, shall mark in the margin a 1hemo- issued to be
15 randum stating from what office and in what County such merkedon
Writ was issued, and shall subscribe his name to such memo- *
randam. .

XXI. Every Writ of Summons or of Capias shall be indorsed Name of At-
with the name and place of abode of the Attorney actually torney or per-
20 suing out the same, and when the Attorney actually suing any. s}’;“ngl,."m
Writ, shall sue out the same as agent for any other Attorney, pear on'it.
the name and place of abode of such other Attorney shall also ;
be indorsed upon the said Writ ; and in case no Attorney shall Fyrther parti-
be employed to issue the Writ, then it shall be indorsed with culars if
25 a memorandum expressing that the same has been sued out [#intiff suo
by the Plaintiff in person, mentioning the City, Town, incor- 1 pereon.
porated or other Village or Township within which such
Plaintiff resides. . : :

XXII. In all such actions wherein it shall be intended 1o Commence-

30 arrest and hold any person to special bail, the process shall be ment of ac-
by a Writ of Capias according to the form contained in sche- {18 Where it
dule A to this Act annexed, and marked No. 2, and may be hold Defen-
directed to the Sheriff of any County or Union of Counties in dant to special
Upper Canada ; and so many copies of such process, together ail.

35 with every memorandum or notice subscribed thereto and all
indorsements thereon, as there may be persons intended to be
arrested thereon or served therewith, shall be delivered with

- the original Writ, to the Sheriff or other officer who may have
the execution or return thereof, and who shall upon or imme-

10 diately after the execution of such process, cause one such.
copy to be delivered to every person upon whom such process Execution of
shall be executed by him, whether by service or arrest, and process.
shall indorse on such Writ the true day of the execution rndorsement

_thereof, whether by service or arrest, within three days at thereof on

13 furthest after such service or arrest ; and if any Defendant be Wit
taken or charged in custody upon any such process, and im- Declaration
prisoned for want of sureties for his appearance thereto, the y e w iy
Plaintiff in such process may, before the end of the next term
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made. when after the arrest of such Defendant, declare against such
Pnﬁfer']‘g:;‘:l;s Defendant and proceed thereon, in the manner and according
f()rpwam of to the directions contaiped in the third and fourth rules of the §
bail. Court of Queen’s Bench, made in Easter Term, in the fifth
Proviso : year of Her Majesty’s Reign : Provided always, that it shall
Some Defen- he Jawful for the Plaintiff or his Attorney, to order the Sheriff
e e ad. O other officer to whom such Writ shall'be directed, to arrest
othersnot.  one or more of the Defendants therein named, and to serve a 10
Effect of ser- copy thereof on one or more of the others, which order shall be
e et ar. duly obeyed by such Sheriff or other officer, and such service
Tested. shall be of the same force and effect as the service of the Writ
of Summons hereinbefore mentioned, and no other.

Affidavit for ~ XXIUI It shall not be lawful to issue or sue out any such 13
siuguut  writ of capias, unless an affidavit be first made by such Plaimiff,
ps. his servant or agent, of the Plaintifi’s cause of action, and that
the amount thereof (being in no case less than ten: pounds) is
justly and truly due to the Plaintiff, and also that such Plaintiff, .
his servant or agent hath good reason to believe and verily doth 2¢
believe that the Defendant isimmediately about to leave Upper
Canada with intent and design to defraud the Plaintiff of the
Proviso : said debt: Provided always, that where the cause of action is
Where the  other than a debt certain, a writ of capias may be issued
cause of 3¢ and sued out 1o arrest and hold the Defendant to special bail, a 25
thana debt Judge’s order having been first obtained for that purpose, in
certain. such cases and in such manner as has heretofore been the
practice ; Provided also, that nothing in this Act contained,
shall subjeet any persou to arrest who by reason of any pri-
vilege, usage or «otherwis¢ may now by law be exempt there- 30
Proviso 5 Act from; Provided also, thatit shall not be necessary that any such .
‘t‘a"‘.‘:’re:‘;b”ﬁf affidavit shall be at the time of the making thereof, entitied of
sons ,,owpfx.,or in any Court, but that the style and title of the Court may be
empled. added at the time of suingout the process, and shall be that
Proviso: nsto Of the Court out of which the process is issued, and that such 35
entitling the  Style and title when soiadded, shall be for all purposes and in all
affidavit. proceedings whether «ivil or criminal, taken and adjudged to
have been part of the affidavit ab 7rilio. -

Special bail. XXIV. Special ©hail may:be put in and perfected according
10 the practice now in force ; and after special bail is so put in, 40
Deelaration,* the plaintiff may proceed by filing a declaration or otherwise’
and forther o judgment, in like manner as if the action had been com-
proceedings.. menced by writ of summons, and.the Defendant had appeared
thereta. : '

Attorney XXV, Every Attorney whose name shal be endorsed on any 45 -
whose name s it issued for the commencement of any action shall, on
indorsed o demand in writing made by or on bebalf uf any Defendant,
deslare declare {forthwith whether such writ has been issued by him or.
W‘:ﬁ‘*}t" e with his authority or privity, and if he shall answerin the af:
;',’,d it .3:’ firmative, then he shall also, in case the Court or a Judge shall 5

Plaintif's %o order, declare in writing, within a tiine to be limited by sach’
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Court or Judge, the profession or occupation and place of abode name,&e. if so
of the Plaintiff,on pain of being guilty of a contempt of the vrdered.

5 Court from which such writ shall appear to have been issued ;-
and if such Attorney shall declare that such writ was not issued Proceedings
by him or with his authority or privity, all proceedings upon 3‘331"?4 ﬂhhed' 4
the same shall be stayed, and no' further proceedings shall be jot wue it out,
taken thereon without leave of the Court or a Judge.

10 XXVI. Upon the writ and copy of any writ served or execut- Amount of
ed for the payment of any debt, the amount of the debt shall be debt and costs
stated, and the amount of what the PlaintifPs Attorney claims o150 be
for the costs of such writ, copy and service, and attendance to &ec. ’
receive debt and costs; and it shall be further stated, that upon

15 payment thereof within eight days, to the Plaintiff or his At- 44d a certain
torney, further proceedings will be stayed, which indorsement notice.
shall be written or printed in the following form or to the like’
effect, ¢ The Plaintiff élaims £ fordebtand £ - for
“ costs; and if the amoun’ thereof be paid to the Plaintiff or his

20 « Attorney within eight days from the service hereof, further
¢ proceedings will be stayed” ; But the Defendant shall be at Defendant
liberty, notwithstanding such payment, to have the costs taxed, may haved
and if more than one sixth be_disallowed, the Plaintiff’s At- ©° #xed:
torney shall pay the costs of taxation.

2 XXVII. The Plaintiff in any action may, at any time during Piaintif may
six months from the issuing of the original Writ of Summons obtaix con-
or of capias, issue from the office whence the original Writ js- 7" Writs.
sued, oneor more concurrent Writ or Writs of the same kind,
to be tested of the same day as the original Writ, and 10 be Their date,

30 marked by the Clerk or Deputy Clerk issuing the same, with &e.
the word  concurrent” in the margin, with the memorandum
required by the twentieth Section of this' Act; Provided that Proviso.
such concurrent Writ or Writs shall only be in force for the
period during which the original Writ in such action shall be

35 in force. ' '

XXVIH. No original Writ of Summons or capias shall be in Within what
force for more than six months from the day of the date lime ‘{’V'ﬂs :
thereof, including the day of such date ; but if any Defendant o, gc. -~
therein named, may not have been served therewith, the

40 original or concurrent Writ of Summons or Capias may be re- -
newed at any time before the expiration, for six months fromn Renewing
the date of such renewal, and so from time to time, during the writa
currency of the renewed Writ, by being marked in the margin,

_with a memorandum to the effect following: ¢ Renewed for

45 « six months from the day of ,»
signed by the Clerk or Depugy Clerk who issued such Writ, or
his successor in office, upon delivery to him by the Plaintiff or -
his Attorney, of a precipe, in such form as has heretofore been
required to be delivered upon the obtaining of an alfas Writ ;

50 and a Writ of Summons or Capias so renewed, shall remain in Effect of
force and be available to prevent the operation of any Statute Fenewal.
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whereby the time {or the commencement of the action may be
limited, and for all other purposes from the date of the issuing
the original Writ.

XXIX. When any Wrijt of Summons or Capias in any such
action shall have, been issued before, and shall be in force at 5
the commencement of his Act, such Writ may, at any time
before the expiration thereof, be renewed under the provisions
of, and in the manner directed by this Act; and whzre any
Writ, issned in continuation of a preceding Writ, according to
the provisions of the Act passed in the twelfth year of Her Ma- 10
jesty’s.Reign, intituled, An Actlomake further provision for the
administration of Justice, by the establishiment of an additional
Superior Courl of Common Law, and also a Court of Error
and Appeal in Upper Canada, and for other purposes, shall be
in force and unexpired, or where one month next after the ex- 15
piration thereof, shall not have clapsed at the commencement
of this Act, such continuing Writ may, without being returned
non est inventus, or entered of record according to the provisions
of the said Act, be filed in the proper office of the Court, within
one month next after the expiration of such Writ, or within 20
twenty days after the commenccment of this Aect, and the
original Writ of Summons or capias in such action may there-
upon, but within the same period of onc month next after the
expiration of the continuing Writ, or within twenty days after the
commencement of this Act, be renewed under the provisions of] 25
and in the manner directed by this Act; and every such Writ
shall, after such renewal, have the same duration and effect for
all purposes, and shall be, if necessary, subsequently renewed
in the same manner [as if it had originally issued under the
authority of this Act. 30

XXX. The production of a Writof Summons or Capias with
the memorandum signed as required in the foregoing Section,
shewing such Writ to have been renewed according to this Act,
shall be sufficient evidence of its having been so renewed, and
of the commencement of the action as of the first date of such 85
renewed W:it, for all purposes.

XXXI. The Writ of Summons in any action may be served
in any County in Upper Canada.

XXXI1. The perscn serving the Writ of Summons shall, and -
he is hereby required within three days at furthest after such 40 ,
service, to indorse on such Writ, the day of the month and week
of the service thereof, otherwise the Plaintiff shall not be at
liberty in case of non-appearance’to proceed under this Act;
and every affidavit of service of such Writ shall mention the
day on which such indorsement was made. '

XXXIII. Every such Writ of Summons issued against a
Corporation aggregate, may be served on the Mayor, Warden,
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Reeve, President, or other head Officer, or on the Township,
Town, City or County Clerk, Clerk, Cashier, Manager, Trea-
surer or Secretary, or Agent of such Corporation, or of any
branch or agency thereof in Upper Canada; and every person Wio shall be
5 who shall, within Upper Canada, transact or carry on any of dg%“"“ agenls
the business of, or any business for any Corporation whose gops ib core
chief place of business shall be without the limits of Upper tain cases.
Canada, shall, for the purpose of being served with a Writ of
Summons' issued against such Corporation, be deemed the
10 agent thereof.

XXXIV. The service of the Writ of Summons wherever it Service to be
may be practicable, shall, as heretofore, be personal; but it personal.
shall be lawful for the Plaintiff to apply frorn time to time, on
affidavit, to the Court out of which,the Writ of Summons issued ,

15 or to a Judge, and in case it shall appear to such Coutt or Exceptiou:
Judge that reasonable efforts have been made to effeet personal
service, and either that the Writ has come to the knowledge of Service may
the Defendant or that he wilfully evades service of the same, ‘,’gtg“gg’f;‘,:g“
and has not appeared thereto, it shall be lawtul for such Court Court ora

20 or Judge to order that the Plaintiff’ be at liberty to proceed as J%ddg“:.tmr
if personal sexvice had been effected, subject to such condi- aepain frets.
tions as to the Court or Judge may seem fit. .

XXXYV. In case any Defendant being a British subject, is Summons to a
residing out of the Jurisdiction of the said Superior Courts, i’;“.‘t?feqmg
25 it shall be lawful for the Plaintiff' to issue a Writ of Summons je:'; Tesiding
in the form contained in the Schedule A to this Act annexed, out of the ~
marked No. 8, which Writ shall bear the indorsement con- {"}’:ﬁ‘é‘g‘&“
tained in the said form, purporting that such Writ is for service Courts.
out of the Jurisdiction of the said Superior Courts, and the
30 time for appearance by the Defendant shall be regulated by
the distance from Upper Canada of the place where the De-
fendant is residing, having due regard to the means of, and
necessary time for postal or other communication ; and it shall Service there-
be lawful for the Court or Judge, upon being satisfied that °f &
35 there is a cause of action which arose within the Jurisdiction,
or in respect of the breach of a contract made within the Ju-
risdiction, and that the Writ was personally served upon the
Defendant, or that reasonable efforts were made to effect per- IfService can-
sonal service thereof upon the Defendant, and that it came to Bot be made.
40 his knowledge, and either that the Defendant wilfully neglects
to appear to such Writ, or that he'is living out of the Juris- Order in such
_ diction of the sajd Courts, in order to defeat or delay his cre- case E’Y. the
ditors, to direct from time to time, that the Plaintiff shall be at J:,;’gre,of,:
liberty to proceed in the action in such manner and subject to afhdavit.
5 such conditions as to such Court or Judge may seem fit, having
regard to the time allowed to the Defendant to appear being
reasonable, and to the other circumstances of the case; Pro- Projiso:
vided always, that the Plaintiff shall be and he is hereby re- Flainof must
., » s . prove his case.
quired to prove the amount of the debt or damages claimed by ©
him in such action, either before a Jury on an assessment in
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thc usual mode, or by reference 1o compute in the manner
hereinafter provided, according to the nature of the case, as
such Court or Judge may direct, and the making such proof
shall be a condition precedent to his obtaining Judgment. .

XXXVIL Inany action against a person residing out of the 5
Jurisdiction of the said Courts and not being a British subject, .
the like proceedings may be taken as against a British subject
resident out of the Jurisdiction, except that the Plaintiff shall,
instead of the Summons mentioned in the next preceding Sec-
tion, isgue a Writ of Summons according to the form contained 10
in the ssid Schedule A, marked No. 4, and shall in manher
aforesaid serve a notice of such last mentioned Writ upon the .
Defendant, which notice shall be in the form contained in the
said Schedule also marked No. 4 ; and such service or reason-
able efforts to eflect the same, shall be of the same force and 13
effect as the scrvice or reasonable efforts to effect the service of
a Writ of Summons in any action against a British subject
resident atroad, and by leave of the Court or a Judge, upon
their or his being satisfied by affidavit as aforesaid, the like
proceedings may be had and taken thereupon. ' 20

XXXVII If the Plaintiff or his Attorney shall omit to insert
in orindorse on any Writ or copy thereof, any of the matters
required by this Act to be inserted therein or indorsed thereon,
such Writ or copy thereof shall not on that account be held
void, but it may be set aside as irregular, or amended, upon 25
application to be made to the Court out of which the same
shall issue, or to a Judge, and such amendment may be made
upon any application to set aside the Writ, upon such terms as
to the Court or Judge may seem fit.

XXXVIIL If either of the forms of Writ of Summons con- 30
tained in the Schedule A, to this Act annexed, and marked
respectively Nos. 1, 3, and 4, shall by mistake or inadvertence
be substituted for any other of them, such mistake or inadver-
tence shall not be an objection to the Writ or any other pro-
ceeding in such action, but the Writ may, upon an ex parte 35
application to a Judge, whether before or after any application
to set aside such Writ or any proceeding thereon, and whether
the same or notice thereof shall have been served or mnot, be . .
amended by such Judge, without costs.

XXXIX. A Writ for service within the Jurisdiction may be 40
issued and marked as a concurrent Writ with one for service
out of the Jurisdiction, and a Writ for service out of the Juris-.
diction may be issued and marked as a concurrent Writ with
one for service within the Jurisdiction.

XL. Any affidavit for the purpose of enabling the Court or 45
a Judge to direct proceedings to be taken against a Defendant
residing out of the Jurisdiction of the said Courts, may be
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sworn before the Chief Justice or Judge of any Court of Supe- taken against
rior Jurisdiction in the Country wherein such Defendant shall 3 pery et of
reside or be served, or before the Mayor or Chiel Magistrate of :ioe“f‘ﬂ?cﬁ'
any City, Town or place wherein the Defendant shall reside whom to be-
5 or be served, or before any Consul General, Consul, Vice-Con- made.
sul, or Consular Agent for the time being, appointed by Her
Majesty at any foreign port or place at or near which the
Defendant shall reside or be served, and every affidavit so
sworn by virtue of this Act, may be used and shall be admitted
10 in evidence saving all just exceptions, providing it purport to
be sworn before such Chief Justice, Judge, Mayor, or Chief
Magistrate, Consul General, Consul, Vice- Consul, or Consular
Agent ; Provided always, that if any person shall forge any Proviso.
signature to any such affidavit, or shall use or tender in evidence }.’““f“h".‘e“'
15 any such affidavit with any false, forged or counterfeit signature gz araresac.
thereto, knowihg the same to be false, forged or counterfeit, he
shall be guilty of felony, and shall upon conviction, be liable, at
the discretion of the Court, to be kept confined at hard labour in
the public Penitentiary of this Province, for any term not less than
. 20 four years nor more than ten years, and every person who shall be
charged with committing any felony under this Act, may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in the county or place in which he shall be apprehended or be
95 in custody ; and every accessory before or after the fact to any accessories.
such offence, may be dealt with, indicted, tried, and if con-.
victed, sentenced, and his offence may be laid and charged to
have been committed, in any county or place in which the prin
cipal offender may be tried ; Provided also, that if any person p,,vico: trial
30 shall wilfully and corruptly make a false affidavit before such punishment,
Chief Justice, Judge, Mayor, Chief Magistrate, Consul Ge- Xs.forlaking
. alse affida-
neral, Consul, Vice Consul or Consular Agent, every person yus. ow of
so offending shall be deemed and taken to be guilty of per- U. C.
jury, in like manner as if such false affidavit had been made
35 in Upper Canada before competent authority, and may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in that county or piace where he shall have been apprehended
or be in custody.

40 XLIL In all cases where the Defendant resides within the In demands
Jurisdiction of the Court, and thé claim is for a debt or liqui- for liquidated
dated demand in money, with or without interest, arising upon M5 S

a contract express or imptied, as for instance, on a Bill of may beindors-
Exchange, Promissory Note or Cheque, or other simple con- ¢d on the -

45 tract debt, or on a bond or contract under seal for payment of ™"

a liquidated amount of money, or on a statute where the sum
sought to be recovered is a fixed sum of money, or'in the nature
of a debt or on a guarantee, whether under seal or not, where
the claim against the principal is in respect of such debt or

50 liguidated demand, bill, note or ¢heque, the Plaintiff shall be

at liberty to make upon the Writ of Summons and copy thereof,
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a special indorsement of the particulars of his claim, in the form
contained in Schedule A, to this Act annexed, marked No. 5;or

to the like effect ; and when a Writ of Summons has been in-"
dorsed in the special form hereinbefore mentioned, the indor-
sement shall be considered as particulars of demand, and no 5
further or other particulars need be delivered unless ordered
by the Court or a Judge.

XLII It shall be law{ul for the Plaintiff, after the cominen-
cement of any action by Writ of Summons but before Judg- -
ment in such action, upon making and filing an affidavit con- 10
formably to the provisions of the twenty-third section of this -
Act or on obtaining a Judge’s order for that purpose to sue out-
of the office whence such Swmmons was issued a Writ of
Capias, and one or more concurrent Writs, and to renew such - -
Writs in mannper directed by this Act—which Writ of Capias in 15
every such case shall be in the form contained in Schedule A
to this Act annexed, and marked No. 6, and may be directed
to the Sheriff of any county or union of counties in Upper
Canada, and so many copies of such Writ with every memo-
randum or notice subscribed thereto, and all endorsements 20
thereon as there may be persons intended to be arrested thereon -
shall be delivered with such writ to the Sheriff or other officer
who may have the execution or return thereof, and who shall
immediately, upon or after the execution thereof, cause one -
such copy to be delivered to every person upon whom such 25
proces: shall be executed by him, and shall indorse upon such
Writ fhe true day of the execution thereof within three days at
fartkest after such execution ; and the proceedings in any such
action may be carried on to Judgment without regard to the
issuing of such Capias or to any proceedings in any way 30
arising from or dependent thereon—and on entering Judgment
the Plaintiff shall be entitled to tax the costs of such Writ or
Writs of Capias and the proceedings thereon in like manner as
if the suit had been originally commenced by Capias, fogether -
with the other costs incurred and taxable in the cause : Pro- 35
vided always, that notwithstanding any thing contained in the-
fourth section of this Act such Writ shall be issued in the
Court out of which the original Writ in the cause was sued out.

And as'regards proceedings against absconding debtors who
shall have real or personal property, credits or effects in Upper 40
Canada ; Be it enacted :—

XLIL If any resident in Upper Canada indebted to any
person, shall depart from Upper Canada with intent to defraud
his creditors, and shall, at the time of his so departing, be
possessed to his own use and benefit, of any real or personal 43
property, credits or effects in Upper Canada, he shall be.
deemed an absconding debtor, and his property, credits and
effects. aforesaid, may be seized and taken for the satisfying ‘of
his debts by a Writ of Attachment, which shall also contain a
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Summons to the absconding debtor, and shall be in the form

in the Schedule A to this Act annexed, marked No. 7, and

such Writ shall be dated on the day on which it is sued out, .

and shall be in force for six months from its date, and may be Duration of
- 5 renewed for the purpose of effecting service on the Defendant, ©

in like manner as a Writ of Summons issued under the autho-

rity of this Aect. ' )

Renewal.

XL1V. Upon affidavit made by any Plaintiff, his servant or Proceedings
agent, that any such person so departing is indebted to such {jpon affidavit
10 Plaintiff in a sum exceeding twenty-five pounds, and stating fog.ne, De-
the causes of action, and that the Deponent hath good reason departed, &ec.
to believe and doth verily believe such person hath™ departed fom Upper-
from Upper Canada and hath gone to (stating some place to th';n;u;’,o';r ot
which the absconding Debtér is believed to have fled or that avoiding pay-
15 the Deponent is unable to obtain any information to what place Jie7t or ser-
he hath fled,) with intent to defraud the Plaintiff of his just ovedad
dues, or to avoid being arrested or served with process, which
affidavit shall be accompanied by the affidavit of two other Affidavit in
credible persons, that they are well acquainted with the Debtor confirmation.
20 mentioned in the first named affidavit, and have good reason
to believe and do believe that such Debtor hath departed from
Upper Canada with intent to defraud the said Plaintiff, or to
avoid being arrested or served with process, it shall be lawful
for either of the said Courts or a Judge, or for the Judge of
95 any County Court, by rule or order, to direct that a Writ of Writ of At-
Attachment shall issue (to be in the « Inferior Jurisdiction® [2chment to
if the case be within the Jurisdiction of the County Court, and —
{o be marked and the costs to be allowed accordingly,) and to
appoint in such rule or order the time for the Defendants
30 putting in Special Bail, which time shall be regulated by the
distance from Upper Canada of the place to which the abscond-
ing Debtor is supposed to have tled, having due regard to the
means of and necessary time for postal or other communica-
tion ; and such Writ of Attachment 'shall issme in duplicate, Wiit of At-
35 and shall be so marked by the officer issuing the same (the tachment to
costs of suing out the same being allowed only  as if a single ]c’;',;" dupli-
Writ issued), and one Writ shall be delivered to the Sheriff to
whom the same shall be directed, and the other shall be used

for the purpose of effecting service on the Defendant.

40 XLV. Upon its appearing on affidavit 1o the Court or a Further pro-
Judge, that a copy. of the Writ was personally served on the ::;’fi‘({‘g.‘:r’-“e’
Defendant, or that reasonable efforts were made to eflect per- artempted
sonal service thereof'on him, and that such Writ came to his service.
knowledge, or that the Defendant hath absconded in-such ‘a

45 manner that after diligent inquiry no information can  be
obtained as to the place he hath fled to, it shall be lawful for
such Court or Judge, if the Defendant has not put in Special
Bail, either to require some further atiempt to effect service ‘or
to appoint some’ act to be done: which shall be deemed 'good
service, and thereupon, or on'the first application, if it shall
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=0 seem fit to the Court or a Judge, to direct that the Plaintiff
may proceed in the action in such manner and subject to such
conditions as the Court or Judge may direct or impose : Pro-
vided always, that the Plaintifl’ shall prove the amount of the
debt or damages claimed by him in such action either before 5
a Jury on an assessment or by reference to compute in the
manner provided by this Act according 1o the nature of the
case, and the making such proof shall be a condition prece-
dent to his obtaining Judgment, and no execution shall issue
until the Plaintiff, his Attorney or Agent shall make oath of 10
the sum jusily duc by the absconding Dcbtor to the Plaintiff,
after giving him credit for all payments and claims which
might be set oft or lawfully claiined by the Debtor at the time
of making such last mentioned aflidavit, and the execution
shail be indorsed to levy the sum so sworn to with the taxed 1§

- costs of suit or the amount of the Judgment, including the
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costs which ever shall be the smaller sum of the two.

XLVI. The Plaintiff may ut any time within six months .
from the date of the original Writ of Attachment, without
further order from the Court or a Judge, issue from the office 20
whence the original Writ issued, one or more Concurrent Writ
or Writs of Attachment, to bear teste on the same day as the
original Writ, and to be marked by the Officer issuing the
same with the word ¢ Concurrent” in the margin, which
Concurrent Writ or Writs of Attachment may be directed to 25
any Sheriff other than the Sheriff to whom the original Writ
was issued, and need not be sued outin duplicate or be
served on the Defendant, but shall operate merely for the
attachment of his real or personal property, credits or effects
in aid of the original Writ, S0

XLVII The Courtor a Judge may at any time before or after
final Judgment, but befoie execution executed, in their discre-
tion, and having regard to the time of the application and other
circumstances, let in the Defendant to put in Special Bail, and
to defend the action, upon an application supported upon satis- 35
factory affidavits, accounting for Defendant’s delay and default
and disclosing it good defence on the merits.

XLVIH Upon the Defendant’s putting in and perfecting Spe--
cial Bail to the action in like mauner as if he had been arrested
on a Writ of Capius, for the aunount swom 1o on obtaining the 40
attachment, ¢ither within the time limited by the Writ or within
such time as shall be specified by the Court ora Judge on
letting in the Defendant to defend as aforesaid, all his pro-
perty, credits and effeets which have been attached in that suit,
excepting any which may have been disposed of as perishable, 45

Or proceeds if and then the net proceeds of the goods so disposed of] shall be

sold.

restored and paid to him unless there be some other lawful
ground for the Sheriff to withold or detain them, and after
Special Bail shall be so putinand perfected the Defendant
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shall be let in to plead, and the action shall proceed as in ordi-
nary cases begun by Writ of Capias ; Provided always, that p;ovico: asto
after obtaining Judgment it shall not be necessary for the Plain- ca. sa
tiff to make orfile any other or further affidavit than that on
5 which the Writ of Attachment was ordered, in order to sue out .
a Writ of capias ad satisfaciendum ; And provided also, that if Proviso: if
it shall appear at any time before execution issued, upon mo- the Defendaat
N . . prove that he
tion to be made in Court for that purpose and upon hearing the ;o5 not ay,
parties by affidavit, that the Defendant was not an absconding absconding
10 Debtor within the true meaning of this Act, at the time of the gehm}' When
suing out of the Writ of Attachment against him, such Defen- g noms!
dant shall recover his costs of defence, and the Plaintift shall,
by rule of Court, be disabled from taking out any Writ of Exe-
cution for the amount of the verdict rendered or .ascertained
15 upon reference to compute or otherwise recovered in such ac-
tion, unless the same shall exceed, and then for such sum only
as the same shall exceed the amount.of the taxed costs of the Costs, and re.
Defendant, and in case the sum so recovered shall be less than medy of De-
the amount of the taxed costs of the Defendant, then the foaant for
20 Defendant shall be entitled, after deducting the amount of the
sum recovered as aforesaid from the amount of such Defendant’s
taxed costs, to take out execution for the balance in like man-
ner as a Defendant may now by law have execution for costs
in ordinary cases. ‘

23 XLIX. The Sheriff to whom any Writ of Attachment shall sherift to at-
be directed shall forthwith take into his chargeor keeping tachall the
all the property, credits and effects, including all rights and BroRerty asd
shares in any Association or Corporation ‘(which shall fendant,
be attached in the same manner as they might be seized

30 in execution under the provisions of an Act of the Pailia-
ment of this Province, passed in the twelfth year of Her
Majesty’s Reign, intitnled, An Act fo -provide for the 12 Vic. c. 23.
seizure and sale of shares in the Cupital Stock of Incorporated
Companges,) of the absconding Debtor as set forth in such

5 Writ, and shall be allowed all necessary disbursements for
keeping the same ; and he shall immediately call to his assis- Inventory to
tance two substantial freeholders of his County, and with their be made of
aid he shall make a just and true inventory of all the personzl fikg ~
property, credits and eflects, evidences of title or debt, books

40 of account, vouchers and papers that he shall attach, and shall
return such inventory, after it shall have been signed by him-
self and the said frecholders, together with the Writ of Attach-
ment.

_ L. In case any horses, cattle, sheep, pigs or any perish- How perish-
45 able goods or chattels, or such as from their nature (as timber :ﬁ’lfl gg"gfm
or staves) cannot be safely kept or conveniently taken care of, wih,

shall be taken under any Writ of Attachment, it shall be the
duty of the Sheriff. who has attached the same to have them :
appraised and valued, on oath, by two competent persons ; and su of al

in case ‘the Plaintiff suing out the Attachment shall desire it such goods if
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and shall deposit with the Sheriff a Bond to the Defendant ex-
ecuted by two freecholders, whose sufficiency shall be approved
by the Sheriff in double the amount of the appraised value of
such articles, conditioned for the payment of such appraised
value to the Defendant, his executors or administrators, together 5
with all costs and damages that may have been incurred
by the seizure and sale thereof, in case Judgment shall not be
obtained by the Plaintiff against the Defendant, then the Sherift
shall proceed to sell all or any such enumerated articles at -
public auction, to the highest bidder, giving not less than six 10
days’ notice of such sale, unless any of the articles are of such .
a nature as not to allow of that delay, in which case the Sheriff
may sell such articles last mentioned forthwith ; and the Sherift
shall hold the proceeds of such sale for the same purposes as
he would hold any property seized under the attachment. 15

L1, If the Plaintiff in any Writ of Attachment, after notice
to himself or his Attorney, of the seizure of any such articles
as enumerated, shall neglect orrefuse to deposit any such Bond,
or shall only offer a Bond of sureties insufficient in the judgment
of the Sheriff, then, after the lapse of four days next after such 20
notice, thg Sherift shall be relieved {rom all liability to such
Plaintiff in respect to the articles so seized, which the said
Sheriff is thenceforth authorized and directed to restore to the
person from whose possession he took the same. -

LIl If any person who is indebted to or has the custody or 25
possession of any property or-eflects of an absconding Debtor,
shall, after notice in writing of the Writ of Attachment duly
served upon him by the Sheriff or by or on behalf of the Plain- -
tiff in such Writ, pay any debt or demand or deliver any
such property or efiects to such absconding Debtor, or to any 39
person for the individual nse and benefit of such absconding
Debtor, the person paying such debt or demand or delivering
such property or effects, shall be deemed to have' done
so frandulently, and is hereby made liable for the amount
of such debt or demand or for such property and effects or the 35
value thereof, to the Plaintiff in such Writ of Attachment, pro- -
vided such Plaintiff recover Judgment against the absconding
Debtor, and il the property and effects actually seized by the -
Sheriff are insufficient to satisfy such- Judgment; and if any
person indebted to any absconding Debtor or having custody 40
of his property as aforesaid, shall be sued for such debt, demand
or property after notice as aforesaid of the Writ of Attachment, -
by the absconding Debtor or by any person to whom the ab--
sconding Debtor may have assigned such debt or property after -
the date of the Writ of Attachiient, he may, on affidavit, apply 45
to the Court or aJudge, to stay proceedings in the action against.
himself, until it shall be known whether the property and effects
so seized by the Sheriff, shall be sufficient to discharge the -
sum or sums recovered against the absconding Debtor, and it
shall be lawful for the Court or a Judge to make such rule or 50
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order in the maiter as they may think fit; and if neeessary to make o rule,
direct an issue to try any disputed question of fact. . &

LI If the real and personal property, credits and effects of Debtor of De-
any absconding Debtor attgched by any Writ of Attachment as fendant may
5 aforesaid, shall prove insufficient to satisfy the executions ob- d;}::‘,da,,‘;
tained in the suit thereon agaiunst such absconding Debtor, the prgpertg'e
Sheriff having the execution thereof may by rule or order of Se"ge‘.’ e oot
the Court or a Judge to be granted on the application of the z:ﬁs‘;;fu ©
Plaintiff, in any such case, sue for and recoverjgom any person Plaintiff,
ti>- indebted to .such absconding Debtor, the debt, claim, property
or right of action attachable under this Act and owing to or
recoverable by such absconding Debtor, with costs of suit, in
which suit the Defendant shall be allowed to setup any defence
which would have availed him against the absconding Debtor
{5 at the date of the Writ of - Attachment, and a recovery in such
suit by the Sheriff shall operate as a discharge as against such
absconding Debtor; and such Sheriff shall hold the moneys Money reco-
recovered by him ds part of the assets of such absconding vered to be
Debtor, and shall apply them accordingly ; provided that the s sran.
20 declaration in such action shall contaih an introductory aver- sconding
ment to the effect following :—*¢ A. B., Sheriff of, (&c.) who debtor.
“ sues under the provisions of the law respecting absconding Froviso: aver-

“ Debtors, in order to recover from C. D., Debtor to E. F.,.an L’;ﬂ‘:dt‘;nbe io-

“ absconding Debtor, the deht due (or other claim according ta Sherifs decla-
25 “ the facts) by the said C. D., 1o the said E. F. complains, &c,” ration.
Provided also, that no Sheriff shall be bound to sue any party Proviso:
as aforesaid until the attaching ereditor shall give his bond with Sbl.}erig' not
two sufficient sureties payable to such Sheriff by his name of oy creditor
office in double the amount or value of the debt or property shail give
30 sued for conditioned to indemnify him from all costs, losses and }1’0““ 2w
expenses to be incurred in the- prosecution of snch action orto “ >
which he may become liable in consequence thereof ; Provided Proviso :
lastly, that in the event of the death, resignation or removal from ShenfPs suc-
office of any Sheriff after such action brought, the action shall not continue the
35 abate, but may be continued in the name of -his successor to action.
whotn the benefit of the bond so given shall enure as if he had
been named therein, and a suggestion of the necessary facts as
to the change of the Sheriff as Plaintiff shall be entered of

record.

40 LIV. The costs of the Sheriff’ for seizing and taking charge Costs in such
of property, credits and effects under a Writ of Attachment, in- cases, acdhow
cluding the sums paid to any persons for assisting in taking paid:
an inventory, and for appraising (which shall be paid for at the
rate of five shillings for each day. actually required for and

45 occupied in making such inventory or appraisement) shall be
paid in the first-instance by the Plaintiff in thé Writ of Attach-
ment, and may after having been taxed be recovered by the
Sheriff by action in any Court in Upper Canada, having juris-

50 diction for'the amount, and such costs shall be taxed to-the
party who pays the same as part ofthe disbursements in the guit

S A
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against the absconding Debtor and be so recovered from him ;
Provided always, that the Sherift baving made an inventory
and appraisement on the first Writ of Attachment against any
absconding Debtor, shall not be required to make any new
inventory and appraisement on a subsequent Writ of Autach- 5
ment coming into his hands, nor shall he be allowed any
%}&arge for any inventory or appraisement except upon the first
rit.

LV. Any person who shall bave commenced a suit in any
Court of Record of Upper Canada, the process wherein shall 10
have been served or ex.cated before the sning out a Writ of
Attachment against the same defendant as an absconding
Debtor, shall, notwithstanding the suing out of the Writ of
attachment, be entitled to proceed to Judgment and execution
in his suit in the usnal manner; and if he shall obtain execu- 15
tion before the Plaintiff in any such Writ of Attachment, he
shall have the full advantage of his priority of execution in the
same manner as if the property and effeets of such absconding
Debtor still remained in his own hands and possession, subject
1o the prior satisfaction of all costs of suing out and executing 20
the Attachment if the Court or a Judge shall so order ; Provided
always, that nothing herein contained shall prevent the Court
in which such action is brought or a Judge from setting aside
any such judgment and execution, or staying proceedings
therein on the application of the Plaintiff on any Writ of At-25
tachment, if such judgment shall appear to be fraudulent, or
such action has been brought in collusion with the absconding
Debtor, or for the fraudu%ent purpose of defeating the just
claims of other Creditors of such absconding Debtor.

LVL if any Sheriff’ 1o whom a Writ of Attachment is de- 30
livered for execution, shall find any pioperty or effects, or the
proceeds of any property or effects which have been sold as
perishable, belonging to the absconding Debtor named in such
Writ of Attachment, in the hands, custody and keeping of any
Constable or of any Bailiff or Clerk of a Division Court by 35
virtue of any warrant of attachment issued under the provisions
of the Act of the Parliament of this Frovince, passed in the
Session held in the thirteenth and fourteenth years of Her Ma-
jesty’s Reign, intituled, dAn Act to consolidate and amend the
several Acts now in force regulating the practice of Division 40
Courts tn Upper Canada, and to extend the Jurisdiction of the
same, it shall be the duty of such Sheriffto demand and to take
from such Constable, Bailiff or Clerk all such property or
effects, or the proceeds of any part thereof as aforesaid, and it
shall be the duty of such Constable, Bailiff or Clerk, on de- 45
maud by such Sheriff and notice of the Writ of Attachment;
forthwith to deliver all -such property, effects and proceeds as
aforesaid to the Sheriff, upon penalty of forfeiting double the
value or the amount thereof, to be recovered by such Sheriff,
with costs of suit (which sheriff shall, after-deducting his own ¥
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costs bold and account for such penalty as part of the property
and effects of the absconding Debtor) ; Provided always, that preico
the Creditor who-has sued out such Warrant of Attachment Creditor in
may proceed to judgment against the absconding Debtor in Division Court
5 the Division Court, and on obtaining Judgment, and serving a o jndsment,
memorandum of the amount thereof, and of his costs to be &
certified under the hand of the Clerk of the Division Court, he
shall be entitled to satisfaction in like manner as and in rateable
proportion with the other Creditors of the absconding -Debtor
10 who shall obtain Judgment as hereinafter mentioned.

LVII. When several persons shall sue out Writs of - Aitach- Proceedings it
ment against any absconding debtor, the proceeds of the pro- Se"el'a;kver‘
perty and effects attached and in the  Sheriff’s_hands, shall be 55 .0

rateably distributed among such of the Plaintiffs in such Writs the same ab-
15 as shall obtain Judgments and issue execution, in proportion 350{;‘1‘"3

to the sums actually due upon such Judgments, and the Court ~° "

or a Judge may, in their discretion, delay the distribution, in

order to give reasonable time for. the obtaining of Judgment

against such absconding Debtor ; and every Creditor who shall
90 produce a certified men.orandum from the Clerk of any Divi-

sion Court, of his Judgment as aforesaid, shall be considered

a Plaintift in a Writ of Attachment who has obtained Judgment

and issued execution, and shall be entitled to share accord- .

ingly ; Provided always, that when the property and effects of {’,;?‘V'”g 1
25 the absconding Debtor shall be insufficient to satisfy the sums gare if the

due to such Plaintiffs, none shall be allowed to share, unless property will

their Writs of Attachment were issued and placed in the hands bot pay all.
of the Sheriff for execution within six months from the date of ‘

the first Writ of Attachment, or in case of a Warrant of Attach-

30 ment, unless the same was placed in the hands of the Con-
stable or Bailiff before or within six months after the date of
the first Writ of Attachment.

LVIIl. If after the period of one montl next following the when all the
return of any execution against the property and effects of any seizing Credi-
35 absconding Debtor, or after a period of one month from a dis- {7 ¢ satis:
tribution under the order of the Court or a Judge, whichever remeining pro-
shall last happen, and after satisfying the several Plaintiffs perty to be
* entitled, there shall be no other Writ of Attachment or execn- delivered up.
tion against the same property and effects in the hands of the
40 Sheriff, then all the property and effects of the absconding
Debtor, or unappropriated monies the proceeds of any part of
such property and effeets, remaining in the hands of the Sheriff,
together with all books of account, evidences of title or of
debt, vouchers and papers whatsoever belonging thereto, shall
45 be delivered to the absconding Debtor or to the person or
persons in whose custody the same were found, or to any law-
fully appointed Agent of the absconding Debtor, and there-
upon the responsibility of the Sheriff in respect thereto shall
determine, '

2%
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And with respect to the appearance of the Defendant and
the proceedings of the Plaintifl in default of appearance ; Be it
enacted :— , :

LIX. That from the time when this Act shall commence -
and take eflect, no appearance need-be entered by the Plaintiff §
for the Defendant. '

LX. In case of non-appearance by the Defendant where the
Writ of Summons is endorsed in the special form hereinbefore
provided, it shall be lawful for the Plaintiff on filing an
affidavit of personal service of the Writ of Summons, or a rule 10
of Court, or a Judge’s order for leave 1o proceed under the
provisions of this Act, and the Writ of Summons, at once to
sign final Judgment in the form contained in the Schedule A,
to this Act annexed, marked No. 7, bis, (on which Judgment no
proceeding in error or appeal shall lie) for any sum not exceed- 15
ing the sum indorsed on the Writ, together with interest to the
date of the Judgment and costs to be taxed in the ordinary
way : and the Plaintiff may upon such Judgment, issue execu-
tion at the expiration of eight days from the last day for
appearance, and not before ; Provided always, that it shall be 20
lawful for the Courl or a Judge, either before or after final
Judgment, to let in the Defendant to defend, upon an application:
supported by satisfactory affidavits accouniing for the non-
appearance and disclosirg-a defence upon the merits.

LXI In case of such non-appearance where the Writ of 25
Summons is not indorsed in the special form hereinbefore
provided, it shall be lawful for the Plaintiff, on filing an
affidavit of personal service of the Writ of Summons or a
Judge’s Order for ieave to proceed under the provisions of this
Act, and the Writ of Summons, to file a declaration indorsed: 30
with a notice to plead in eight days, and to sign Judgment by
default at the expiration of the time to plead so endorsed as
aforesaid, and in the event of no plea being filed and served
where the cause of action mentioned in the declaration 4s for
any of the claims which might have- been inserted in the:33
special: indorsement on the Writ of Summecas, the Judgment:
shall be final, and execution may issue for an amount not:
exceeding the amount indorsed on the Writ of Summons with:
interest and cosis Provided always, that in.such case the:
plaintiff shall not be entitled to more costs than if he had made: 40
such special indorsement and signed Judgment upon non-:
appearance.

LXII. The Defendant may appear at any time before Judg-'
ment, and if he appear after the time specified either in: the:
Writ of Summons or in the warning indorsed in any Writ:45.
of Capias served on him, or in any rule or order to proceed as
if personal service had been effected, he shall, after notice:o:
such appearance to the Plaintiff or bhis Attorney, as the case
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may be, be in the same position as to pleadings or other pro-
ceedings in the action as if he had appeared in time ; Provided p;oyiso.
always, that a Delendant appearing after the time appointed
by the Writ, shall not be entitled to any farther time for

5 pleading or any other proceeding, than if he had appeared
within such appointed time : Provided also, . that if the Defen- Provica.
dant shall appear after the time appointed by the Writ, and
shall omit to give such notice of his appearance, the Plaintiff
may proceed as in case of non-appearance.

10 LXIIf. Every appearance by the Defendant in person shall Defendant ap-
give an address at which it shall be sufficient to leave all "e“""g“m.v
pleadings and other proceedings not requiring personal service, g eddress e,
and if such address be not given, the appearance shall not be
received, and if an address as given shall be illusory or

15 fictitious, the appearance shall be irregular- an | may be set
aside by the Court or a Judge, and .the Plaintif may be
permitted to proceed by sticking up the proceedings in the
office from whence the Writ was sued out.

LX1V. The mode of appearence to every such Writ of Sum- Mode and
%0 mons or under the authority of this Act, shall be by filing with form of ap-
the proper officer in that behalf, a memorandum in writing * )
according to the following form, or to the like effect :

A. B, Plaintiff, against C. D. Defendant, ) The Defendant, C.
or { D.appears inperson

2 against C. D. and another } or
T oor IE.F. Attorney forC.
against C. D. and others. } D."appears for him.

(If the Defendant appears in person, here give his address.)
~ Entered the day of A. D, 18

80 LXV. All such proceedings as are mentioned in any Writ of At what time
Summons or Capias, or notice or warning thereto ar thereon, T
issued, made or given by authority of this Act, may be had and e taien it
taken (in default of a Defendant’s appearance or-putting in Defendant do
special bail) at the expiration of ten days from the service or Pt appear.

85 execution thereof, on ‘whatever day the last of such ten days
may happen to fall, whether in term or vacation ; Provided proviso.
always, that if the last of such ten days shall in any case
happen to fall on a Sunday, Christmas Day or Good Friday, in
either of such cases the following day, or the following M,omiay

40 when Christmas Day falls on a Saturday, shall be considered
as the last of "such ten days ; Provided also, that if such Writ Proviso.
shall be served or be executed on any day between the first day
of July and the twenty-first day of August in any year, specidl
bail may be put in by the Defendant on bailable process, or

45 appearance entered by the Defendant on process not bailable, at
the expiration of such ten days; Provided also, that no decla~ Proyiso.
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ration or pleading-after declaration shall be filed or served
between the said first day of July and the said twenty-first day
of August.

LXVI. In any action brought against two or more Defen-
dants when the Writ of Summons is endorsed in the special 5
form hereinbefore provided, if one or more of such Defendants -
only shall appear and another or others of them shall not
appear, it shall be lawful for the Plaintiff to sign Judgment
against such Defendant or Defendants only as shall not have
appeared, and before declaration againstthe other Defendant 10
or Defendants, to issue execution thereupon, in which case he
shall be taken to have abandoned his action against the Defen-
dant or Defendants who shall have appeared ; or the Plaintiff
may before such execution declare against such Defendant or
Defendants as shall have appeared, stating by way of sug- 18
gestion the Judgment obtained against the other Defendant or
Defendants who shall not have appeared, in which case the
Judgment so obtained against the Defendant or Defendants
who shall not have appeared, shall operate and take effect in
like manner as a Judgment by default obtained before the 20
commencement of this Act against one or more of several
Defendants in an action of debt.

And with respect to the joinder of parties to actions : Be it
enacted that :—

LXVIL. It shall be lawful for the Court or a Judge at any 25
time before the trial of any cause, to order that any person or
persons not joined as Plaintiff or Plaintiffs in such-cause shall
be so joined, or that any person or persons eriginally joined as
Plaintiff or Plaintiffs shall te struck out from such cause, if it
shall appear to such Court or Judge that injustice will not be 30
done by such amendment, and that the person or persons to be
added as aforesaid, consent ecither in person or by writing
under his, her or their hands to be so joined, or that the person
or persons to be struck out as aforesaid, were originally intro- -
duced without his, her or their consent, or that such person or 35
persons consent in manner aforesaid to be struck out; and such
amendment shall be made upon such terms as to the amend-
ment of the pleadings, -if any, postponement of the trial, and
otherwise, as the Court or Judge by whom such amendment is
made shall think proper ; and when any such amendment shall 40
have been made, the liability of any person or persons who
shall have been added as co-Plaintiff or co-Plaintiffs shall,
subject to any terms imposed -as aforesaid, be the same as il
such person or persons had been originally joined in such -
cause. - 45

LXVIIL In case it shall appear at the trial of any action”
that there has been a mis-joinder of Plaintiffs, or that some’

of Plaintifs  person or persons not joined as Plaintiff or Plaintiffs ought te
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have been so joined, -and the Defendant shall not at or before appear at the
the time of pleading have given notice in writing that he trial; or an
objects to such non-joinder, specifying therein the name or ;-’,,2‘1,“3‘,3‘;7‘?,,},0
names of such person or persons, such mis-joinder or non- ought to be
5 joinder may be amended as a variance at the trial by any joined.
Court of Record holding plea in civil actions, and by any
Judge sitiing at nisi prius, or other presiding officer, in like
manner as to the mode of amendment and proceedings conse-
quent thereon, or as near thereto as-the circumstances of the
10 case will admit, as in the case of amendment of variances
under the Act of the Parliament of Upper Canada, passed in
the seventh year of the Reign of King William the Fourth, inti-
tuled, An Act for the further amendment of the law and the better actof v. ¢.
advancement of Justice, if it shall appearto such Courtor 7W.4, c. 2
15 Judge or other presiding officer, that such mis-joinder or non-
joinderwas not for the purpose of obtaining an undue advantage,
and that injustice will not be done by such amendment, and
that the person or persons to be added as aforesaid, consent
either in person or by writing under his, her or their hands to
20 be so joined, or that the person or persons to be struck out as
aforesaid were originally introduced without his, her or their
consent, or that such person or persons consentin manner
aforesaid to be so struck o¢ut, and such amendment shall be
made upon such terms as the Court or Judge or other presiding
25 officer by whom such amendment is made, shall think proper; Liabilty of
and when any such amendment shall bave been made, the persons
liability of any person or persons, who shall have been added J"(fﬂfe’d":s“’ be
as co-Plaintift or co-Plaintifls shall, subject to any terms im- Plaintifs.
posed as aforesaid, be the same as if such person or persons
30 had been originally joined in such action.

LXIX. In case such notice be given, or any plea in abate- 1fsych nox.
ment of non-joinder of a person or persons as co-Plaintift or joinder be .
co-Plaintiffs (in cases where such plea in abatement may be Emggfe;‘

35 pleaded) be pleaded by the Defendant, the Plaintiff shall be at )
liberty, wiithout any order, to amend the writ and other proceed-
ings before plea, by adding the name or names of the person
or persons named in such notice or plea in abatement, and to
proceed in the action without any further appearance, on pay-
40 ment of the costs of and occasioned by such amendmient only,
and in such case the Defendant shall be at liberty to plead -
de novo.

LXX. It shall be lawful for the Court or a Judge in the case Mis-joinder of

of the joinder of too many Defendants in any action on contract, Defendants

45 at any time before the trial of such cause to order that the fecorercd b
name or names of one or more of such Defendants be struck action on con-
out, if it shall appear to such Court or Judge that injustice will tract.
not be done by such amendment, and the amendment shall be
made upon such terms as the Court or Judge by whom such

50 amendment is made shall think proper; and in case it:shall And attrial.
appear at the trial of any action on contract, that there has been
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a mis-joinder of defendants, such mis-joinder may be amended
as a variance at the trial in like manner as the mis-joinder of
Plaintiffs has been hereinbefore directed to be amended, and
upon such terms as the Court or Judge or other presiding
officer by whom such amendment is made shall think proper. 5

If the noa- LXXI. In any action on contract where: the non-joinder of
jouser of De- any person or persons as co-Defendant or co-Defendants has
pleaded in  been pleaded in abatement, the Plaintiff shall be at liberty,
ubatement in  without any order, to amend the Writ of Stummons and the
such action.  declaration by adding the name or names of the person or 10
persons named in such plea in abatement as joint contractors,
and to serve the amended Writ upon the person or persons so
named in such plea in abatement, and to proceed against the
original Defendant or Defendants and the person or persons
Proviso. so named i such plea in abatement ; Provided that the date 15
of such amendment shall, as between the person or persons so
named in such plea of abatement and the Plaintiff, be con-
sidered for all purposes as the commencement of the action.

Costsofsuch ~ LXXII. In all cases after such plea in abatement and amend-
;:{::t’"lj‘f’“‘e' ment, if it shall appear upon the trial of the action that the 20
> person or persons so named in such plea in abatement was or
were jointly liable with the original Defendant or Defendants,
the original Defendant or Defendants shall be entitled as against
the Plaintiff to the costs of such plea in abatement and amend-
ment ; but if at such trial it shall appear that the original 25
Defendant or any of the original Defendants is or are liable,
but that one or more of the persons named in such plea ip
abatement is or are not liable as a contracting party or parties,
Judgment as the Plaintiff shall nevertheless be entitled to Judgment against
regards De-  the other Defendant or Defendants who shall appear to be 80
8 . . . . .
liable 6r not  l1able, and every Defendant who is not so liable shall have
liable, respect- Judgment and shall be entitled to his costs as against the
ively. Plaintiff, who shall be allowed the same together with the
costs on the plea in abatement and amendment, as costs in the
cause against the original Defendant or Defendants who shall 35
have ro pleaded in abatement the non-joinder of such person;
Provisn. Provided that any such Defendant who shall have so pleaded
in abatement, shall be at liberty on the trial to adduce evidence
of the liability of the Defendants named by him in such plea
in abatement. - . 40

Action~not to  LXXIII. Provided always thatin any action to be brought -
abate by in Upper Canada against any joint obligor or contractor, the
reason of non~ PRI . . )

joinder of  action shall not abate on account of any other joint obligor or
Joint contract- contractor not being made a Defeadant, unless the party plead-
i’e's's%“i;c W ing such non-joinder shall aver in his plea that such joint 45
averredand  Obligor or contractor is living withih the limits of Upper
sworn that he Canada, and shall state the place of his residence, nor unless:

Vrmeca.  n affidavit of the truth of such plea be filed therewith. -
rade.
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LXXIV. The joint obligation, contract or promise may be Joint contraet
given in evidence against any one or more of the joint obligors 855&1"?:?;:
or contractors, and shall have the same force and effect for the Seonce against
trecovery of Judgment thereon as if it were only the obligation, any one con-

5 contract or promise of the Defendant or Defendants actually Facter &c.,
sued. ' '

LXXV. Causes of action of whatever kind, provided they several causes
be by-and against the same parties and in the same rights, of action may
may be joined in the same suit, but this shall not extend to ;"c{",‘;‘eféft:g’,;
10 replevin or ejectment ; and where two or more of the causes of ‘conditions.

action so joined are local and arise'in different Counties, the

venue may be laid in either of such Counties, but.the Court or

a Judge shall have power to prevent the trial of different

causes of action together, if such trial would be inexpedient, Court may
15 and in such case the Court or a Judge may order separate f;l‘i'f; separate

records to be made up and separate trials to be had ; Provided ;.00 0. 25 10

always, that nothing herein contained shall be construed to promissory

restrict or diminish the obligaticn or right of a Plaintiff to in- notes, bills,
clude in one action all or any of the drawers, makers, endorsers ~*
20 and acceptors-of eny Bill of Exchange or Promissory Note.

LXXVI. In any action brought by a man and his wife on Cases where
any cause of action accruing personally io the wife, in respect a husband amd
of which they are necessarily co-Plaintifs, it shall be law{ul for }Yﬁf-fng‘;;“"
the hasband to add thereto claims in his own right, and separate B

25 actions brovght in respect of such claims may be cousolidated,
if the Couri ov a Jadge shall think fit; Provided, that in case p,oviso.
of the death of either Plaintiff, such suit, so far only as relates
to the causes of action,- if any, which do not survive, shall

abate.

And for the determination of (iuestions raised by the consent
30 of the parties without pleading ; Be it enacted that :—

LXXVIL. Where the parties to an action are agreed astothe Parties may
question or questions of fact to be decided between them, they agvee upon an
may, after writ issued and before. Judgment, by consent and f;;‘i;’; fact:

_order of a Judge, (which order any Judge shall have power to '
35 make upon being satisfied that the parties have a bond fide
interest in the decision of such question or questions, and -that
the same is or ave fit to be tried,) proceed tothe trial of any
question or guestions-of fact without formal pleadings, and such
question or questions may be stated for trial in an-issue in the -
form contained in the Schedule A to this Act annexed, marked Form of stat-
No. 8, and such issue may be entered for trial and tried ac- ing questions,
e ) . S, . . and trial of
cordingly in the same manner as any issue joined in an-ordi- jssue thereon.
nary action, and the proceedings in such action and issue shall '
_ be under and subject to the ordinary control and jurisdiction of
45 the Gonrt, as-in other actions. : :
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And may LXXVII. The parties may, if they think fit, enter into an
o o to AgTeement in writing, which shall be embodied in the said or
pay money or any subsequent order, that upon the finding of the Jury in the
not, according affirmative or negative of such issue or issues, a sum of money .
tothe result- 1, 10 fixed by the parties, or to be ascertained by the Jury upon 5
the issue or issues and cvidence submitted to them, shall be
paid by one of such partiesjto the other of theém, either with or

without the costs of the action.

Judzment LXX1X. Upon the finding of the Jury uponjany such issue,
may be Snter Judgment may be entered for any such sum:as shall be so 10
tion issued,  agreed or ascertained =as aforesaid, with or without costs, as
&c., upon the the case may be, and execution may issue upon such Judg- -
finding. ment forthwith,junless otherwise agreed, or unless the Court or
a Judge shall otherwise order for the purpose of giving either
party an opportunity for moving to set aside the verdict pr for 15

a new trial.

Proceedings LXXX. The proceedings upon any such issue may be recor-
may be re-  ded at the instance of either party ; and the Judgment, whether

%°§2§;‘;,?‘j';’dg, actually recorded or not, shall have the same eflect as any other
ment, Judgment in a contested action.

Partiesmay  LXXXIL%The parties may, after writ issued and before

:Ig,;gfa;“c’g;‘: Judgment, by consent and by order of a Judge, state any.
question or questions of law in a special case for the opinion of
the Court, without any pleadings.

And may LXXXII. The parties may, if they think fit, enter- into an 25
- Shadg i;;’; agreement in writing, - which shall be embodied in the said or
money. ac-~ any subsequent order, that upon the Judgment of the Court
cording to the being given in the affirmative or negative of the question or
gsgf’c":se"’&c. questions of law raised by such special case, a sum of money
"7 fixed by the parties, or to be ascertained by the Court orin 30
such manner as the Court may direci, shall be paid by one of
such parties to the other of them, either with or without costs
of the action, and the Judgment of the Court may be entered
for such sum as shall be so fixed or ascertained, with or with-
out costs as the case may be, and execution may issue upon 35
such Judgment forthwith, unless otherwise agreed or unigss
stayed by proceedings in error or appeal.

Costs, when LXXXIIL In case no agreement shall be entered into as to’
there is 10 the costs of such action, the costs shall follow the event, and be

agreement
ahout hem.  Tecovered by the succesful party.

And for the more expeditious determination of mere matters
of account ; Be it enacted as follows :—

TheCourtor ~LXXXIV. If it be made to appear, at any time after the
a Judgeon the jssning of the writ to the satisfaction of the Court or a Judge, 4

s 1:?;,‘1‘;‘:;‘ upon the applicatiou of either party, that the matters in dispate
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consist wholly or in part of matters of mere aecount, which may refer th-
cannot conveniently be tried in the ordinary way, it shall be “g:‘t’lfo or any
lawful for such Court or Judge, upon such application, “if they {,'imm.a:ﬁ?"
or he think fit, to decide such matter in a summary manner, or cer or County
5 to order that such matter, either wholly or in part, be referred to .E‘:t%i::in
an arbitrator appointed by the parties, orto an officer of the such order or
Court, or in country causes to the Judge of any County Court, decision under
upon such terms as to costs and otherwise as such Court or ™*
Judge shall think reasonable ; and the decision or order of suchk
10 Court or Judge, or the award or certificate of such referee,
shall be enforceable by the same process as the finding of &

Jury upon the matter referred.

LXXXV. If it shall appear to the Court or a Judge that the Any incidens
allowance or disallowance of any particular item or items in !2l question of
15 such account depends upon a question of law fit to be decided al‘é?ﬁ’bg‘ih,
by the Court, or upon a question of fact fit to be decided by a Court, or one
Jury, it shall be lawful for such Court or Judge to direct a case §ffact bya
to be stated or an issue or issues to be tried ; and the decision of s,‘,‘;g’;;i‘:’.",:
the Court upon such case, and the finding of the Jury upon or issee,
20 such issue or issues, shall be taken and acted upon by the arbi-

trator as conclusive.

LXXXVI. It shall be lawful for the arbitrator upon any Arbitrator
compulsory reference under this Act, or upon any reference by may make
consent of parties where the submission is or may be made a ;‘;’,’;,"i}’;t;‘;e,
25 rule or order of any of the Superior Courts of Law or Equity cial case.

in Upper Canada, if he shall think fit and if it is not provided

to the contrary, to state his award as to the whole or Effect thereof.

any part thereéof, in the form of a special case for the opinion of

the Court, and when an action is referred, judgment if so or-

30 dered may be entered according to the opinion of the Court.

LXXXVII. The proceedings upon any such arbitration as proceedings
aforesaid shall, except otherwise directed hereby or by the. before arbi-
submission or document authorizing the reference, be conducted Iatr to be
in like manner and subject to the same rules and enactments tencg’%y con

35 as to the power of the arbitrator and of the Court,.the atten- sent. :
dance of witnesses, the production of documents, enforcing or
setting aside the award, or otherwise, as upon a reference
made by consent under a rule of Court or Judge’s order.

LXXXVIIIL. In every case of reference to arbitration, whether Case may be

40 under this Act or otherwise, where the submission shall be remitted to

made a rule of any Court of Upper Canada, such -Court or a ¢ arbitretor
Judge thereof shall have power at any time and from time to ration, &e.,
time to remit the matters referred or any or either of them tothe wh never the
reconsideration and redetermination of the arbitrator or arbitra- fiq re¢e s
tors or umpire as the case may require, upon such termsas to Court. -
costs and otherwise as to the said Court or Judge may seem

proper.
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LXXXIX. All applications to set aside any award made on
a compulsory reference under this Act, shall and may be made
within the first six days of the term next following the publica-
tion of the award to the parties, wheiher made in vacation or
term; and if no such application be made, or if norule be 5
granted thereon, or if any rule granted thereon be afterwards
discharged, such award shall be final between the parties.

XC. Any award made on a compulsory reference under-this
Act, may, by authority of 2 Judge on such terms as to him may
seem reasonable, be enforced at any time after six days from 10
the time of publication, nothwithstanding that the time for
moving to set it aside has not elapsed.

XCI. Whenever the parties to any deed or instrument in
writing to be hereafter made or executed, or any of them, shall
agree that any then existing or future differences between them 15
or any of them shall be referred to arbitration, and any one or
more of the parties so agreeing or any person or persons claim-
ing through or under him or them, shall nevertheless commence
any action at Law or suit in Equity against the other party or
parties or any of them, or against any person or persons claim- 26
ing through or under him or them in respect of the matters so
agreed to be referred or any of them, it shall be lawful for the
Court in which such action or suit is brought or a Judge there-
of, on application by the Defendant or Defendants or any of
them after appearance and before plea or answer, upon being 25
satisfied that no sufficient reason exists why such matters can-
not be or ought not to be referred to arbitration according
to such agreement as aforesaid, and that the Defendant was at
the time of the bringing of such action or suit and still is rea-
dy and willing to join and concur inall acts necessary and $0
proper for causing such_inatters so to be decided by arbitration, -
to make a rule or order staying all proceedings in such action.
or suit, on such terms as to costs and otherwise, as to such
Court or Judge may seem fit; Provided always, that any such
rule or order may at any time afterwards be discharged or va, 35
ried as justice may require.

XCIL If in any case of arbitration, the document author'izing“'
the reference provides that the reference shall be to a single

- arbitrator, and all the parties do not, after differences have

arisen, concur in the appointment of an arbitrator, or if any

appointed arbitrator refuse to act, or become incapable of acting,.
or die, and the terms of such document do not shew that it

was iutended that such vacancy should not be supplied, and.
the parties do not concur in appointing a new one, or if, where; .
the parties ortwo arbitrators aie at liberty to appoint an umpire 4
or third arbitrator, such parties or arbitrators do not appoint an:
umpire or third arbitrator, or if any appointed umpire or third.
arbitrator refuse to act, or become incapable of acting, or.die, .
and the terms of the document authorizing the reference do not
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shew that it was intended that such vacaney should not be sup-
plied, and the parties or arbitrators respectively do not appoint
anew one, then and in every such instance, any party may Notice.
serve the remaining parties or the arbitrators, as the case may

5 be, with a written notice to appoint an arbitrator, umpire or third
arbitrator respectively; and if within seven clear days after such
notice shall have been served, no arbitrator, umpire or third ar-
bitrator be appointed, it shall be lawful for any Judge of any of A Judge to
the Superior Courts of Law or Equity in Upper Canada, upon gFean.a

10 summons to be taken out by the party having served such notice fault of the
as aforesaid, to appoint an arbitrator, umpire or third arbitrator proper party-
as the case may be, and snch arbitrator, umpire or third arbitra-
tor respectively, shall have the like powerto act in the reference
and make an award as if he had been appointed by cousent of

15 all parties.

XCIIl. When the reference is or is intended to be 1o two ar- When the re-
bitrators, one appointed by each party, it shall be lawful for ference is to
: H : .. two arbitra-
either party in case of the death, refusal to act or incapacity ;o and one

of any arbitrator appointed by them, to substitute a new arbi- party neglects

20 trator, unless the document authorizing the reference shew that | * g;";;d
it was intended that the vacancy should not be supplied, and if .y certain’
on such a reference one party fail to appoint an arbitrator either notice, &c.,
originally or by way of substitution as aforesaid, for seven 3%’3;21‘0*;'50
clear days after the other party shall have appointed an et ulone,

25 arbitrator and shall have served the party so failing with no- unless the re-
tice in writing to' make the appointment, the party who has ’;ﬁ:fe‘;"cth‘;’f;hc
appointed an arbitrator may appoint such arbitrator to act as vacancy
sole referee in the reference, and an award made by him shall should lnot be
be binding on both parties as if the appointment had been by con- “Priiet:

30 sent ; provided however that the Court or a Judge may revoke Provico.

such appointment on such terms as shall seem just.

XCIV. When the reference is to two arbitrators.and the Two erbitra-
terms of the document authorizing it do not shew that it was ‘o ;”2’;,:;m
intended that there should not be an umpire, orprovide other~ an impire,

3 wise for the appointment of an umpire, the two arbitrators may uniess the
appoint an umpire at any time within the period during which ferreiee
they have power to make an award, unless they be called upon
by notice as aforesaid to make the appointment sooner.

XCV. The arbitrator acting under any ;such docament or Award to be
48 compulsory order of reference,’as aforesaid, orunder any order :’:‘e’ft:;’t‘ld;’;‘_ :
referring the award back, shallmake;his award under his hand riod.
and (unless such document or order respectively shall contain
adiflerent limit of time) within three months after he shall bave
been appointed and shall have entered on the reference, or shall
45 have been called upon to act by a notice [in writing from any
party, but the parties may by consent infwriting enlarge the Period may lie
term for making thelaward ; and it shall be;lawful for the Supe- enlarged.
rior Court of which such sabmission, document _ or arder' is' or
may be made a rule or order, or for any judge thereof, for good
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cause to be stated in the rule or order for enlargement from
time to time, to enlarge the term for making the award, and if
no period be stated for the enlargement in such consent or
order for enlargement, it shall be deemed an enlargement for
When the Um- one month ; and in any case where an umpire shall have been 5
Pire shall act. gappointed, it shall be lawful for him to enter on the reference
in licu of the arbitrators if the latter shall have allowed their
time to expire without making an award, or shall have deli-
vered to any party or to the umpire a notice in writing stating

that they cannot agree. 10

When the XCVI. When any award made on any such submission, do-
‘I',‘(;‘i;‘:m‘;:"’ff“ cument or order of reference as aforesaid, directs that possession
real . roperty Of any lands or tenements capable of being the subject of an -
to be deliver- action of ejectment shall be delivered to any party either forth-
f,‘,’a'y‘g‘;‘d g""’ ' with or at any future time, or that any such party is entitled to 15
such delivery, the possession of any such lands or tenements, it shall be lawful
and enterce * for the Court of which the document authorizing the reference
:f,,f,fﬁd"fﬁ'cl_ is or is to be made a rule or order, to order any party to the
ment. - reference who is in possession of any such lands or tenements,
or any person in possession of the same claiming under or put 20
in possession by him since the inaking of the document autho-
rizing the reference, to deliver possession of the same to the
party entitled thereto pursnant to the award, and such rule or
order to deliver posscssion shall have the eflect of a Judg-
ment in ejectment against every such party or person named in 25
it, and execution may issue and possession shall be delivered

by the sheriff as on a judgment in ejectment.

Every sub- XCVII. Every agreement or submission to arbitration by
bitranan 2~ consent, whether by deed or instrument in writing not under
mnay k o
be made,a -~ Seal, may be made a rule of any one of the Superior Courts of 30
Tule of Court  law or equity in Upper Canada on the application of any party
:’r'l’,'ﬁ::n'th;;;}fd thereto, unless such agreement or submission. contain words
it. purporting that the parties intend that it should not be made
Of what Court @ Tule of Court ; and if in any such agreement or submission
it may be it is provided that the same shall or may be made a rule of one 3
made & rule.  in particular of such Superior Courts, it may be made a rule of
Aud ifa case that Court only ; and if when there is no such provision a case
:’;es:“:;ﬂ“ tor D€ stated for the opinion of one of the Superior Courts and such
the opinion of Court be specified in the award, and the document authorizing
a Coutt. the reference have not before the publication of the award to 40
the paities been made a rule of Court, such document may be
made a rule only of the Court specified in the award ; and
when in any case the document authorizing the reference is or -
has been made a rule or order of any one cof such Superior
Other Courts  Courts, no other of such Courts shall have 7iny jurisdiction to 45
fotloduter-  entertain any motion respecting the arbitration or award.
ere.
And with respect to the language and fcvm of pleadings in
general ; Be it eénacted as follows :—
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XCVIIIL. All statements which need not be proved, such as Statewents

the statement of time, quantity, quality and value where these K’ﬁ’ﬁ’e‘ need od
. . . . . proved .

are immaterial, the statement of losing and finding, and bail- need not be

ment in aétions for goods and their valuc—the statements of made.
5 acts of trespass having been committed with force and.arms _

and against the peace of our Lady the Queen—the statement

of promises which need not be proved, as promises in indebi-

tatus counts and mutual promises to perform agreements, and

all statements of a like kind, shall be omitted.

10 XCVIX. Either party may object by demurrer to the plea- pemurrers to
ding of the- opposite party on the ground that such pleading be for sub-
does not set forth sufhcient ground of action, defence or reply, stance only.
as the case may be ; and where issue is joined on such demur- Court may
rer, the Court shall proceed and give Judgment according as gl‘l"euf:‘:%g‘:“

15 the very right of the cause and matter in law shall appear unto tance without
them, without regarding any imperfection, omission, defect in regarding
or lack of form, and ho Judgment shall be arrested, stayed or ™=
reversed for any such imperfection, omission, defect in or lack
of form.

20 C. After this Act comes into operation, no pleading or amen- No pleading
ded pleading shall be deemed insufficient for any defect which cause now Y

could heretofore only be objected to by special demurrer, fendable only
’ y special de-

. . > . . murrer.
CL If any pleading be so framed as to prejudice, embarrass, .. plead-

or delay the fair trial of the action, the opposite party may ings may be
25 apply to the Court or a Judge to strike out'or amend such plead- struck out.

ing, and the Court or any Judge shall make such order respect-

ing the same, and also respecting the costs of the application,

as such Court or Judge shall see fit.

Cll. No rule 10 declare, to declare peremptorily, to reply or Notice instead
plead any pleading whatever, shall be allowed, but a notice of Rule, to de-
requiring the opposite part§ to declare, reply, rejoin, or other- cere,ete.
wise, as the case may be, within eight days, otherwise Judg-
ment, shall be sufficient ; and such notice may be delivered
separately or be indorsed on any pleading which the other
35 party is required to answer. :

30

CHI. Every-declaration or other pleading shall be entitled Entering,
of the proper Court, and of the day of the month and year when dating, and
the same was filed, and shall bear no other time or date, and ;?:ﬁ;,,g%,

_every declaration or other pleading shall also be entered on the
40 record made up for trial, and on the Judgment Roll, . under the
date of the day of the month and year when the same respec-
tively took place, and without reference to any other time or
date, unless otherwise specially ordered by the Court ora

Judge.

45 CIV. It shall not be necessary to-make . proferi.of any deed Profert, oyer,
or other document mentioned or relied on in any}pleading ; and, ¥
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if profért shall be made, it shall not entitle the opposits perty
to crave oyer of or set out upon oyer, such deed or other docg-
ment.

Setting wut in  CV. A party pleading i answer to any pleading in which
answer docu-  any document is mentioned or referred to, shall be at liberty to 5
to in plezding. Set out the whole or any part thereof which may be material,

" and the matter so set out shall be deemed and taken to be part

of the pleading in which it is set out.

As to aver- CVI. It shall be lawful for the Plaintitt or Defendant in any -
ment of per-  action to aver performance of conditions precedent generally, 10
’fl‘;’n“';e?'r‘;gtj" and the opposite party shall not deny such performance gene--
mance ofa  Fally, but shall specify in his pleading the condition or condi-
cog‘littion pre- tions precedent the performance of which he intends to contest.
cedent. 3

And with regard to the time and manner of declaring ; Be it

enacted that :(— 15

Plaintift must  CVIL. A plaintifi’ shall be deemed out of Court unless he
‘_i\e;gf within declare within one year after the Writ of Summons is return-
A able.

Commence- CVIIIL. Every declaration shall commence as follows, or to
ment of decla- the like effect : «“ (Venwe.) A. B. by E. F. his Attorney (or in 20
) ‘ gperson, (as the case may be) sues C. D., who has been sum-
¢ oned (or arrested) by virtue of a Writ issued on the :
“ day of A. D, 18 |, for (kere state cause of action) ”:
and shall conclude as follows or to the like effect, ¢ and the
« Plaintiff claims £ , (or if the uction is brought io recover 25
« specific goods,) the Plaintiff claims a return of the said goods
Conclusion. ¢ or their value, and £ for their detention.”

Commence- CIX. Inall cases in which after a plea in abatement of the
meitafer  non-joinder of another person as Defendant, the Plaintiff shall,

e Without having proceeded to trial on an issue thereon, com- 30
' mence anotiler action against the Defendant or Defendants in .
the action in which such plea in abatement shall have been

pleaded, and the person or persons named in such plea in abate- -
ment as joint contractors, or shall amend by adding the.

omitted Defendant or Defendants, the commencement of the 3
declaration shall be in the following form, or to the like effect: .

Form. ¢ (Venue.) A. B. by E. F., his Attorney, (or in his own

‘ proper person, sues C. D. (the defendant originally named:
tn the Summons) who has been summoned (or arrested)z'lgf :
“ virtue of a Writ issued on the - day of A D4
¢ 18 , and G. H., which said C. D. has herstofore pleaded
¢ in abatement the non-joinder of the said G. H. for,” &e.:

~
~

o«

CX. In actions of libel and slander,” the Plaintiff shall

A ™ be at liberty to aver that the words or matter complained. of

acuions fer
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were used in a defamatory sense—specifying such defamatory slander or
sense without any prefatory averment to show how such words
or matter were .used in that sense, and such averment shall be
put in issue by the denial of the alleged libel or slander; and

5 where the words or matter set forth, with or without the alleged
meaning, show a cause of action, the declaration shall be suffi-
cient. ’

And as to pleas and subsequent pleadings; Be it enacted
that :—

10 CXI. No rule to plead or demand of plea shall be necessary, Notice to

and a notice to plead served shall be sufficient. - : 511:;: suffi-
CXIL. In cases where the Defendant is within the jurisdic- qipe g

tion, the time for pleading in bar, unless extended by the pleading in
Court or a Judge, shall be eight days, and a notice requiring ber

15 the Defendant to plead thereto in eight days, otherwise judg-
ment, may be indorsed on the copy of the declaration served
or delivered separately.

CXIII. Express colour shall no longer be necessary in any Express
pleading. _ colour.

20 CXIV. Spceial traverses shall not be necessary in any Jyaverses.
pleading. : '

CXV. In a plea -or subsequent pleading it shall not be ne- Certsin afje-
cessary to use-any allegation of actionem non or actionem wulte- gatioos and
rius non, or to the like effect, or any prayer of Judgment ; nor Fé;ﬁffid““

25 shall it be necessary in any replication or subsequent pleading -
to use any allegation of precludi non, or to the like effect, or any
prayer.of Judgment. -

CXVI. No formal defence shall be required in a plea or Commence.

avowry or cognizance, and it shall commence as follows, or to ment of plea,
30 the like effect :—* The Defendant, by E. ¥'., his Attorney, (or ¥

“ in person, as the case may be) says that (kere state first defence)” ;

and it shall not be necessary to state in a second or other plea Second plea,

Or avowry or cognizance, that it is pleaded by leave of the &c

Court or a Judge or according to the form of the statute, orto.
35 that effect, but every such plea, avowry or cognizance, shall

be written in a separate paragraph and numbered, and shall

commence as ollows, or to the like effect ; * And for'a second

(&e.,) plea to (stating to what it is pleaded) the Defendant says

that &e.,” and no formal conclusion shall be necessary to any Conclusion.
40 piea, avowry, cognizance, or subsequent pleading. ‘

CXVIL Any defence arising after the commencement of any Defence
action shall be pleaded according to the fact without any formal arising after
commencement or conclasion, and any plea which does not "™
state whether the defence therein set up arose before or after

]
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action shall be deemed to be a plea of matter arising.befote
action.

CXVIII In cases in which a plea puis darrein continuance
has heretofure been pleadablé in Banc or at Nisi Prius, the
same defence may be pleaded with an allegation that the -
matter arose after the last pleading ; but no such plea shall be-
allowed unless accompanied by an affidavit that the matter
thereof arose within eight days next before the pleading of such
plea, or unless the Court or a Judge shall otherwise order.

CXIX. It shall be lawful for the Defendant in all’ actions ¢
(except actions for assault and battery, false imprisonment,
libel, slander, malicious arrest or prosecution, criminal con-
versation or debauching of the Plaintiff’s daughter or servant),
and (by leave of the Court or a Judge upon such terms as they
or he may think fit,) for one or more of several Defendants, to 15
pay into Court a sum of money by way of compensation or
amends ; provided that nothing herein contained shall be taken
to affect the provisions of a certain Act of the Parliament of
this Province, passed in the Session of Parliament holden in
the thirteenth and fourteenth years of Her Majesty’s Reign, 20
intituled, An Act to amend the law vrelalting to slander and
libel.

CXX. When money is paid into Court, such payment shall
be pleaded in all cases as near as may be in the following
form, mutatis mulandis : * The Defendant, by E. F., his At- 25
‘ torney (or in person, &e.,) (if pleaded to part, say, asto £
¢ parcel of the money claimed), brings into Court the sum of
“ L , and says the said sum is enough to satisfy the claim
“ of the Plaintiﬂy in respect of the matter herein pleaded to.”

CXXI. No role or Judge’s Order to pay money into Court's)
shall be necessary except in the case of one or more of several
Defendants, but the ‘money shall be paid to the proper Officer
of either Court who shall sign a receipt for the amount in thé-
margin of the plea, and the said sum shallbe paid out to the:
Plaintiff, or to his Attorney upon a written authority from the’ss
Plaintiff; on demand.

. CXXII. The Plaintiff, after the filing and service of a plea
of payment of money into Court, shall be at liberty to reply to:
the same, by accepting the sum so paid into Court in full satis
faction and discharge of the cause of action in respect of which-40
it has been paid in, and he shall be at liberty in that case to*
tax his costs of suit, and in case of non-payment thereof within
forty-eight hours, to sign Judgment for his costs of suitsotaxed;
or the Plaintiff may reply that the sum paid into Court is not
enough to satisfy the claim of the Plaintiff in respect of-the 45
matter to which the plea is pleaded, and in the event of an:
issue thereon being found for the Defendant, the Defendant
shall be entitled to Judgment and his costs of suit.
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CXXIIl. And because certain causes of action may be con- Plea good,
sidered to partake of the character both of breachés o ’eomractigf:ﬁh “d“‘*‘
and of wrongs, and doubts may arise as to the form: of pleas breach of con-
in such actions, and it is expedient to preclude such doubts; tract asa

5 any plea which ‘shall be good in substance shall not be ob- 719%% o
jectionable on the ground of its treating-the declaration either
as framed for a breach of contract or for a2 wrong.

CXXIV. Pleas of payment and set off, and all other plea- pisinutive
dings capable of being coastrued distributively, shall be taken peatobe
10 distributively, and if issue istaken thereon and so much thereof ¢onstrued di-
. . iributive'y,
as shall be a sufficient answer to part of the causes of action g,
+ proved, shall be found true by the Jury, a verdict shall pass for
the Defendant in respect of so much of the causes of action as
shall be answered, and for the Plaintiff in respect of so much 11 nefendunt
15 of the causes of action as shall not be so answered ; and :if prove mose.
upon a plea of set off the Jury shall find a larger sum proved f,‘;:i I
to be due from the Plaintiff tothe Defendant than is proved to 14 pim,
be due from the Defendant to the Plaintiff, a verdict shall pass
for the Defendant for the balance remaining due to him, and
20 the Dgfendant shall have Judgment to recover such balance

and his costs of suit.

CXXV. A Defendant may either traverse generally sueh of Traversing
the facts contained in the declaration as might have been factsalleged
denied by one plea, or may select and traverse separately any '™ declaration.

25 material allegation in the declaration although it might have
been included in a general traverse.

CXXVI." A Plaintiff’ shall be at liberty to traverse the whole Traversing
of any plea or subsequent pleading of the Defendant by a gene- pleas.
ral denial, or admitting some part or parts thereof to deny all
30 the rest or deny any one or more allegations.

CXXVIl. A Defendant shall be at liberty in the like manner , . ..
fo deny the whole or.part of a replication or subsequent plead- tions, &e.
ing of the Plaintiff. -

35 CXXVII. Either parfy may plead in auswer to the plea or Joining issue.
subsequent pleading of his adversary, that he joins issue thereon,
which joinder of issue may be asfollows, or to the like effect:
“ The Plaintiff joins issue on the Defendant’s, first, (&e. spe-
“ cifying which or what part) plea.” ¢ The Defendant joins

40 ¢ issue upon the FlaintifP’s replication to the first (&e. speci- :
“ fying which) plea,” and such form of joinder of issue shall Joinder how
be deemed to be a denial of the substance of the plea orother construed, &c.
subsequent pleading, and an issue thereon; and in all cases
where the Plaintif’s pleading is “in denial of the pleading of

45 the Defendant or some part of it, the Plaintiff may add a
joinder of issue for the Defendant. . ' ’

CXXIX. Either paxty‘ may, by leave of the Court ora Judge, Pleading and
plead and demur to the same pleading at the same time, upon demuring at
; ‘g at’
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an affidavit by such party or his Attorney, if required by the
Court or Judge, to the eflect that he is advised and believes
that he has just ground to traverse the several matters proposed
to be traversed by him, and that the several matters sought to
be pleaded as aforesaid by way of confession and avoidance §
are respectively true in substance and in fact, and that he is
further advised and believes that the objections raised by such
demurrer are good and valid objections in law, and it shall be
in the discretion of the Court or a Judge to direct which issue
shall be first disposed of. 10

CXXX. The Plainti:i’ in any action may, by leave of the
Cowt or a Judge, plead in answer to the plea or subsequent
pleading of the Defendant as many several matters as he shall
think necessary to sustain his action, and the Defendant in any
action may by leave of the Court or a Judge plead in answer 15
to the declaration or other subsequent pleading of the Plaintiff,
as many several matters as he shall think necessary for his
defenee, upon an afiidavit of the party making such applica-
tion or his Attorney, if required by the Court or a Judge, 1@ the
cliect that he is advised and believes that he has just ground 20
1o traverse the several matters proposed to be traversed by him,
and that the several matters sought to be pleaded as aforesaid
by way of confession and avoidance, arc respectively true in
substance and in fact; Provided that the costs of any issue
citl:er of fact ar of law, shall follow the finding or Judgment 25
on such issue, and be adjudged to the successful party, what--
ever may be the result of the other issue or issues..

CXXXI. No rule of Court for leave to plead several matters
shall be necessary where a Jndge’s Order has been made for
the same purpose. 30

CXXXII. All objections to the pleading of several pleas,
replications or subsequent pleadings, or several avowries or.
cogunizanees, on the ground that they are founded on the same
ground of answer or defence, shall be heard upon the sum- 35
mons to plead several matters.

CXXXIII. The following pleas or any tvo or more of them
may be pleaded together as of course, without leave of the
Court or 2 Judge, that is to say: a plea denying any con- 40
tract or debt alleged on the declaration, a plea of tender as to
part, a plea of the statute of limitations, set off, discharge of
the ilefendant under the Bankruptey or Insolvent law, plene’
udminisiravit, plene administravit preter, infancy, coverture,.
payment, accord and satisfaction, release, not guilty, a denial 46
that the property an injury to which is complained of is the
Plainiiff’s, leave and license’s son assaull demesne, and any other
pleas which the Judges of the said Superior Courts, or any four
of them of whom Chief Justices of the said Court shall be two,
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shall, by any rule or order to be from time to time by them
made in term or vacation, order and direct. ‘

CXXXIV. The Signature of Counsel shall not be required to sigaature of
any pleading. Counsel not
required.

5 CXXXV. Except in the cases herein specially provided for, 1 other cases
if either party p{)ead several pleas, replications, avowries, several pleas,
cognizances or other pleadings without leave of the Court or a §¢-pshall not
Judge, the opposite party shall be at libérty to sign Judgment, oy Jeave,

provided that such Judgment may be set aside by the Court or

10 a Judge upon an affidavit of merits, and such terms as to costs

" and otherwise as they or he may think fit.

CXXXYVI. One new assignment only shall be pleaded to any One new as-
number of pleas to the same cause of action, and such’new figtment only
assignment shall be consistent with and confined by the parti- pleas,
15 culars delivered in the action, if any, and shall state that the
Plaintiff proceeds for causes of action different from all those
which the plea professes to justify, or for an excess over and.

above what all the defences set up in such pleasjustify, or both.

CXXXVII. No plea which has already been pleaded to the pj.uq 10 new
20 declaration shall be pleaded to such new assignment, excepta assignment,
lea in denial, unless by leave of a Court or Judge, and such
eave shall only be grounded upon satisfactory proof that the
repetition of such plea is essential to a trial on the merits.

CXXXVIIIL The form of a demqri‘er shall be as follows, or
25 to the like effect :—

“ The Defendant, by his Attorney, (or Plaintiff, s the case may Form of de-

be,) (or in person, &c.,) says that the declaration (or plea, &ec.) murrer.
is bad in substance,”
and on the margin thereof some substantial matter of law in-

0 tended to be argued shall be stated ; and if any demurrer shall
be delivered without such statement, or with a frivolous state-
ment, it may be set aside by the Ceurt or a Judge, and leave
may be given to sign Judgment as for want of a plea ; and the
form of a joinder on demurrer shall be as follows, or to the

35 Jike effect :—

¢ The Plaintiff (or Defendant) says that the declaration (or Form of join-
plea, &c.) is good in substance.” der on dewur-
CXXXIX. Where an amendment of any pleading isallowed, Time for
no new notice to plead thereto shall be necessary, but the op- pleading to an
40 posite party shall be bound to plead to the amended pleading g{‘;ﬁg;’;ﬁ &e
within the time specified in the original notice to plead, or =
within two days after amendment, whichever shall last expire,
unless otherwise ordered by the Court or a Judge ; and in case.
the pleading amended had been pleaded to before such amend-
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ment, and is not pleaded to de novo within two days after
amendment, or within such other time asthe Court or a Judge
shall allow, the pleading originally pleaded thereto shall stand
and be considered aspleaded in answer to the amended pleading.

Formofplead- _ ADd whereas it is desirable that examples should be givenof 5
ing. the statements of the causes of action and of forins of pleading;
Be it enacted :—

Forms of CXL. The forms contained in the Schedule B to this Act
pleadingin - annexed shall be’'sufficient, and those and the like forms may
1o be observed b€ used with such modifications as may be necessary to meet 10
in substance. the facts of the case, but nothing herein contained shall render

it erroneous or irregular to.depart from the letter of such forms,

solong as the substance is expressed without prolixity.

And with respect to Judgment by default, and the mede of
ascertaining the amount to be recovered thereon ; Be it enacted 15
as follows :— .

Rule or order  CXLI. No rule or order to compute shall be used; but this
to compute shall not invalidate any proceedings already taken or to be
Sovieaute® taken by reason of any rule or order to compute, made orapplied.
pending cases. for before the commencement of this Act. 20
Judgment by ~ CXLII. Iu actions \yhcre the Plaintiff seeks to recover a debt
default final in oy Jjquidated demand in money, the true cause and amount of
certain eases: which is stated in the special indorsément on the Writ of Sum-
mons or in the declaration, Judgment by default shall be final:

How the CXLIL. In actions in which it shall appear to the .Court or 95
amount of a Judge that the amount of damages which ought to be reco-
damages shall yered by the Plaintiff is substantially a matter of calculation, it
when the  shall not be necessary to assess the damages by a Jury, but the
Court shall be Court or a Judge may direct that the amount for which final
o “’s";}i}"s’t‘;fl‘_“ Judgment is to be signed, shall be ascertained—if the proceed- g0
tially & matter ings be carried on in the principal Office at Toronto, by the-
ot caleulation. Clerk of the Crown and Pleas of the proper Court—or, if the
proceedings be carried on in the Deputy Clerk’s Office in any
County, then by the Judge of the County Court of such County;
and the attendance of witnesses and the production of docu- §5
ments before such Clerk of the Crown or Judge of the County
Court may be compelled by subpena, in the same manner as
before a Jury upon a writ of inquiry ; and it shall be lawful for
such Clerk or Judge of the_County Court, to appoint the day for.
hearing the case, and to adjourn the inquiry from time to time, 40
as occasion may require; and such Clerk of the Crown, or
Judge of the County Court, shall indorse upon the rule or order
for referring the amount of damages to him, the amount found
by him, and shall deliver the rule or order with such indorse-
ment to the Plaintiff, and such and the like proceedings imay 45
thereupon be had, as to taxation of costs, signing Judgment,



and otherwise, as upon the finding of a Jury upon an assessment
of damages.

CXLIV. In all actions where the Plaintiff recovers a sum of Sum of money
money, the amount to which he is entitled may be awarded to recovered to
! . o e e . be awarded
5 him by the Judgment generally, without any distinction being generally.
therein made as to whether such sum is recovered by way of a '

debt, or damages.

CGXLV. Notwithstanding any thing in this Act contained, Provisions ot
the provisions of a certain Act of the Parliament of Great Britain, § 7t
10 passed in the Session held in the eighth and ninth years of the o8, 9 w. 3,
Reign of King William the Third, intiialed, Az Act for the toremain.in
better preventing frivolous and vexatious suils, as to the T
assignment or suggestion of breaches, or asto Judgment, shall

continue in force in Upper Canada.

15  And with respect to notice of trial or of assessment.of
damages, and countermand thereof ; Be it enacted as follows :—

CXLVI. Eight days’ notice of trial or of assessment shall bé Notice of trial
given, and shall be sufficient in all cases, whether at Bar or oF assessment.
at Nisi Prius.

20 CXLVIL. A countermand of notice of trial or assessment Countermand
shall be given four days before the time mentioned in the of notice.
notice of trial or assessment, unless short notice has been
given, and then two days before the time] mentioned in the
notice, unless otherwise ordered by the Court or a Judge, or by

25 consent. . :

- CXLVIIL A rule for costs of - the day for not proceeding to Rule for costs
trial or assessment pursuant to notice, or not countermanding ‘;}B‘(‘;‘e day, on
in sufficient time, may be drawn up on affidavit without motion **“*"'*
made in Court. '

80 And with respect to Judgment for default in not proceeding
to trial ; Be it enacted as follows :—

CXLIX. The Act of the Parliament of Great Britain, passed A certain
in the fourteenth year of the Reign of King George the Second, Briiish Act
intituled, An Act to. prevent inconveniences from delays of not 1o b in
35 causes after issue joined, so far as the same relates to. Judgment force in U. C.
as in case of a nonsuit, shall no longer be in force in Upper
Canada, except as to proceedings taken or commenced there- Exception.
upon before.the commencement of this Act. '

CL. Causes in which the venue is or shall be laid in.the Town causes

40 United Counties of York and Peel, or in the County of York and Conniry -

- alone; when no:longer . united with the said County- of Peel, gf,?fﬁzd‘?m“'
- shall be called Town . Causes, and all other causes shall.be

.+ called Country Causes.
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1f Plaintiff CLI. Where any issue is or shall be joined in any cause,
’t‘g%'r‘;;ﬁff,‘,g,’ and the Plaintiff has neglected or shall neglect to bring such
a certain time issue on {o be tried, that is to say, in Town Causes where
afier issue  issue nas been or shall be joined in, or in the vacation before =
joined, De  Hilary, Trinity or Michaelmas Term, and the Plaintiff has §
give notize to neglected or shall neglect to bring the issue on to be tried at or
Flaintiff to before the second Assizes following such term, or if issue has
e ¢ *° been or shall he joined in or in the vacation before Easter
Term, then if the Plaintiff has neglected or shall neglect to
bring the issue on to be tried at or before the first Assizes after 10
Faster Term,~—and in Country Causes where issue has been
or shall be joined in, or in the vacation before Hilary or
Trinity Term, and the Plaintiff has neglected or shall neglect
to bring the issue on to be tried at or before the second Assizes
following such Term, or if issue has or shall be joined inor 15
inthe vacation before Easter or Michaelmas Term,—then if the
laintifl’ has neglected or shall neglect to bring the issue on to
be tried at or before the first Assizes after such Term, whether:
‘the Plaintiff shall in the meantime have given notice of trial or
not, the Defendant may give twenty days’ notice to the Plaintiff 20
to bring the issue on to be tried at the Assizes next after the
expiration of the notice ; and if the Plaintiff afterwards neglects
to give notice of trial for such Assizes, or to proceed to trial as
required by the said notice given by the Defendant, the
Defendant may suggest on the record that the Plaintiff has 25
failed to proceed to trial, although duly required so to do,
(which suggestion shall not be traversable, but only be subject
to be set aside if untrue,) and may sign Judgment for his costs ;
provided that the Court or a Judge, shall have power to extend
the time for proceeding to trial with or without terms. 30

And with respect to the holding of Courts of Nisi Prius and
to the Nisi Prius record and to the trial ; Be it enacted as. fol-
Tows :—

Courts of CLII. Courts of Assize and Nisi Prius,of Oyer and Terminer |
Assize and  and of General Gaol delivery, shall be held in every County or 35
Nisi Prias &e. vo . e X . cels .
1o be heid in . Union of Counties in Upper Canada (except in that within which
each ¢ounty the City of Toronto is situate) in each and every year, in the
o Uniou (ex- vacations between Hilary 'and Easter Terms and between Tri-
cléding To- nity and Michaelmas 'Terms, with or without Commissions as®
ronto), and at 1o the Governor of this Province shall seem best, and on such 40
what perisds. - gays as the Chief Justices and Judges of the “Superior Courts
Whoshall — of Common Law in Upper Canada shall respectively name ; and
preside. . . . . .
. if Commissions are issued then such Courts shall be presided
If commis ¢ ver by the person or persons named in such Commissions’;
issued. but if no such Commissions are issued, then the Courts of 45
Audifnot.  Assize and Nisi Prius shall be presided over by one of the
Chief Justices or of the Judges of the said Superior Courts of:
Common Law, or in their absence, then by some one of Her
Majesty’s Counsel leamed in the Law and of the Upper

Canada Bar who may be requested by any one of the said §0°
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Chief Justices or Judges to attend for that purpose ; and the And in Courts
Courts of Uyer and Terminer and General Gaol delivery shall %’;?x;‘l’f;;"gnd
be presided over by either of the said Chief Justices or Judges, Gaol Delivery.
or by any such of Her Majesty’s Counsel, each and every of
5 whom shall be deemed to be of the guorum, together with any
one or more of the persons who shall be named as Associate
Justices of the said Courts of Oyer and Terminer and General
Gaol delivery ; and the said Chief Justices and Judges and Fowers of
such of Her Majesty’s Counsel as aforesaid, presiding at any p‘r’eﬁi’né“gg
10 Court of Assize and Nisi Prius, shall and may possess and Nisi Prius.
exercise the like powers and authorities as have been usually
expressed and granted in Commissions -issued for the holding
of such Courts ; and the said Chief Justices and Judges and
such of Her Majesty’s Counsel as aloresaid, presiding at any
15 Court of Oyer and Terminer and General Gaol delivery, and
the person or persons named as Associate Justices, shall and Powers of as-
may possess and exercise the like power and authorities as sociates.
have been usually expressed and granted in and by Commis-
sions issued for holding such last mentioned Courts, and
20 wherein such Chief Justices and Judges and Queen’s Counsel
would have been named of the quorum ; and such Courts shall Periodsof
in like manner be held in the County or Union of Counties 2‘:}&:‘5;:‘“:‘“
within which the City of ‘Toronto is sitnate, three times ineach County or
year, lo-commence on the Thursday next after the holding the Uniou includ-
25 Municipal Elections in January, on the third Monday in _ipril, s Torento.
and on the second Monday in Oclober in each yeéar; Pro- Proviso for
vided that nothing herein contained shall restrict the Governor g’i’s‘;‘i‘(‘“x‘:’m‘
of this Provinee from issning special Commissions for the trial )
of any offenders, when he shall deem it expedient to issue any
30 such Commission.”

And in Conrts
of Gaol Deli.
very, &e.

CLIII. The Governor of this Province shall name the Asso- Governor to
ciate Justices, and it shall be the duty of the Provincial L‘i’:&e J‘::t?g;s'
. . . ?

Secretary, when no Commissions are issued, on or before the provincial-

first day of the several terms nexi after which such Courts are Secretary to

85 to be holden, to transmit to the Chief Justices aforesaid, and to iiy thew,
the Sheriff of each County or Union of Counties, lists of the sion issues.
names of the persons who are so nanied Associate Justices for
each several Court of Oyer and Terminer and General Gaol
delivery, and also to give due notice to every such person of-

40 his nomination and appointment ; Provided always, that-no p e -
greater number of persons than five shall be named as Asso- Nuwber li-
ciate Justices for any one Court of Oyer and Terminer and mited.
General Gaol delivery ; and provided also that- the- Clerk of Clerk of As- .
Assize shall be ex officio one of the Associate Justices. :;22 j,‘t;’ “‘;‘e one

46 CLV. The record of Nisi Prius shall not be sealed or passed, gow and
but shall in Country Causes be entered with the Deputy Clerk of when Records
the Crown of the proper County or Union of Counties, before f J5i Prius
noon of the Commission or opening day of the Assizes for such tered in coun-
County or Union ; and the party entering any record shall try causes.

50 indorse thereon whether it be an assessment, an undefended Celmin %arﬁ-
) cuilars to be
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issue or a defended issue ; and the Deputy Clerk of the Crown -
shall make threc lists and enter each Record in one of the said
lists, in the order in which-the Records are received by him,
and on the first list he shall enter all the assessments and
undefended issues, and in the second list all defended issmes 3
not marked * Inferior Jurisdiction,” and on the third list all
defended issues marked * Inferior Jurisdiction,”” and shall
deliver such lists with the Records to the Clerk of Assize at
the opening of the Court; and it shall be in the discretion
of the Judge at Nisi Prius to postpone the trial of causes 19
in the third list until all the others are disposed of, and to call
on the causes in the first list at such time and times as he
shall find most convenient for disposing of the business; Pro-
vided always, that the Judge at Nisi Prius may permit a
record in any suit to be entered after the time above limited, if 5
upon facts disclosed on affidavit, or on the consent of both
parties, he shall see fit to do so.

CLYV. In Town Causes the Records shall be cntered with the
Clerk of Assize, who shall attend at the Court House on the Com-
mission or opening day for the purpose of receiving and entering 20
the same, from nine in the morning until noon, after which he
shall not receive any without the order of the Presiding Judge,
who shall have the same power in this respect as set forth in
the preceding Section, and the Clerk of Assize shall make
three lists as aforesaid, which shall be regulated and the busi- 25
ness disposed of as in Country Causes.

CLVL In all actions involving the investigation of long.
accounts on either side, the Judge at Nisi Prius may at and -
during 1he trial direct a reference of all issues in fact in the
cause, or of such of the said issues and of the accounts and $
matters involved in all or any such issues as he shall think fit,
taking the verdict of the Jury upon any issue or issues not so
referred, and directing a verdict to be entered generally, on all
or any of the issues, for either party, subject to such reference,
or he may leave all or any issues in fact to be found by the 85
Jury, referring only to the amount of damages 1o be ascer-
tained ; and if the parties agree upon the Arbitrators, (not more -
than three) the names of those agreed on shall be inserted in
the Order of Nisi Prius, but if the parties cannot agree, the
Judge shall name the Arbitrator or Arbitrators, and appoint 40
all other terms and conditions of the reference to be inserted in
such Order of Nisi Prius, and the award may be moved
agains, as in ordinary cases, within the first four days. of the
Term next after the making of the award.

CLVIIL. Upon the trial of any cause the addresses to:the 45
Jury shall be regulated as follows the party who begins, or
his Counsel, shali be allowed, in the event of his opponent not
announcing a2 the close of the case of the party who begins
his intention to adduce evidence, to address the Jury a secon
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time at the close of such case, for the purpose of summing

up the evidence’; and the party on the other side, or his Coun-

sel, shall be allowed to open the case and also to sum up the

evidence (if any), and the right to reply shall be the same as
5 at present. '

CLVIII. It shall be lawful for the Court or Judge at the trial Power to ud-
of any cause where they or he may deem it right for the pur- J°“.";.‘h°
poses of justice, to order an adjournment for such time and ~*
subject to such terms and conditions, as to costs and otherwise,

10 as they or he may think fit.

CLIX. A party producing a witness shall not be allowed to yyw fur a
impeach his credit by general evidence of bad character, but pasty may
he may in case the witness shall, in the opinion of the Judge, g::‘emf‘!:n *

. - . eS8,
prove adverse, contradict him by other evidence, or by leave
15 of the Judge, prove that he has made at other times a state-
ment inconsistent with his present testimony ; but before such
last mentioned proof can be given, the circumstances of the
supposed statement, sufficient to designate the particular occa-
sion, must be mentioned to the witness, and  he must be asked
20 whether or not he has made such statement.

CLX. If a witness upon cross examination as to a former proof of con-
statement made by him relative to” the subject matter of the tradictory
causc, and_inconsistent with his present testimory, does not Siicments of

distinctly admit that he has made such statement, proof may ness.
25 be given that he did in fact make it ; but before such proof can

be given, the circumstances of the supposed statement, suffi-

cient to designate the particular occasion, must be mentioned

to the witness, and he must be asked whether or not he has

made such statement.

30 CLXI. A witness may be cross-examined as to previous Cross-exami-
statements made by him in writing, or reduced into writing, nation as to
relative to the subject matter of the cause, without such writing Biev 0w state:
being shewn to him ; but if it is intended to contradict such vriting.
witness by the writing, his attention must before such contra-

35 dictory proof can be given, be called to those parts of the
writing which are to be used for the purpose of so contradicting
him ; Provided always, that it shall be competent for the Judge p4viso:
at any time during the trial, to require the production of the Judgze may re-
writing for his inspection, and he may thereupon make such qvire producs

40 use of it for the purposes of the trial as he shall think fit. “iv(:-?ﬁ?"gl‘h;c.

CLXII. A witness may be questioned as to whether he has Proof of pre-
been convicted of any felony or misdemeanor, and upon being vious convic-
so questioned, if he either denies the fact or refuses to answer, f,‘;’s"s‘:f,:y“b':

it shall be lawful for the opposité party to prove such convic- given if he
45 tion, and a certificate containing the substance and effect only fenies itf"d

(omitting the formal part) of the indictment and conviction for a he may be.

such offence, purporting to be signed by the Clerk of the Court
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or other officer having the custody of the records of the Court
where the offender was convicted, or by the Deputy of such
Clerk or Oilicer, (for which certificate a fee of five shillings
and no more shall be demanded or taken,) shall upon proof of
the identity of the persons be sufficient evidence of the said §
conviction, without proof of the signature or official character
of the person appearing to have signed the same.

CLXIII 1t shall not be necessary to prove by the attesting
wilness, any instrument to the validity of which attestation is
not requisite, and such instrument may be proved by admis- g9
sion or vtherwise, as if there had been no attesting witness
thereto, .

CLXIV. Comparison of a disputed writing with any writing
proved to the satisfaction of the Judge to be genuine, shall be
pennitted to be made by witnesses ; and such writings and the 4
evidence of witnesses respecting the same, may be submitted
to the Court and Jury, as evidence of the genuineness or other-
wise of the writing in dispute.

And with respect to the admission of Documents; Be it
enacted as follows :(— : “90

CLXYV. Either party may call upon the other party, by
notice, to admit any Document, saving all just exceptions, and
in casc of refusal or neglect to admit, the costs of proving the
Document shall be paid by the party so neglecting or refusing,
whatever the result of the cause may be, unless at the trial the g5
Judge shall certify that the refusal to admit was reasonable ;
and no costs of proving any Dociment shall be allowed unless
such notice be given, except in cases where the omission to
give the notice is, in the opinion of the Taxing Officer, a saving
of expense. A 30

CLXVI. An affidavit of the Attorney in the cause, or his
Clerk, of the due signature of any admissions'made in pursuance
of such notice, and annexed to such affidavit, shall be in all
cases sufficient evidence of such admissions. ‘

CLXVII. An affidavit of the Attorney in the cause, or his 85
Clerk, of the service of any notice to produce in respect to
which notice to admit shall have been given, and of the time
when it was served, with a copy of such notice to produce,
annexed to such affidavit, shall be sufficient evidence of -the
service of the original of such notice, and of the time when it ¢

was served.

And with respect to rules for new trials or to enter a verdict’
or nonsuit; Be it enacted :— . 5

CLXVIIL In every rule nisi for a new trial or to entera
verdict or non-suit, the grounds upon which such rule shall have 4§
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been granted shall be shortly stated therein ; provided that in nisi for new
case of any omission, the Court may pennit the rule to be trial.
amended and served again on such terms as shall be F“;‘::’r‘f‘;m
deemed reasonable ; and when a new ftrial is granted on the allow alneynd-.
5 ground that the verdict is against evidence, the costs of the first ment.
triel shall "abide the event, unless the Court shall otherwise Costs-
-rder.

And with respect to procuring affidavits from unwilling

persons and the production of documents generally, and also

10 for the discovery of documents and other matters from the
parties to a cause ; Be it enacted as follows :—

CLXIX. Upon motions founded upon affidavits,; it shall be A ggavits on
lawful for either party with leave of the Court or a Judge, to new matter,
make affidavits in answerto the affidavits of the opposite party, inanswer to

15 upon any new matter arising out of such affidavits, subject to * avis.
all such rules as shall hereafter be mude respecting such
affidavits. :

CLXX. Upon the hearing of any motion or Summons, it shall Court or Judge

be lawful for the Court or a Judge at their or his discretion, 2y o hear-
20 and upon such terms as they or he shall think reasonable, o o

from time to time to order such documents as they or he may Svmmons,

think fit to be produced, and such witnesses, as they or Lhe may g:i’(;o‘;’eo}’(‘;g:

think necessary, to appear and be examined vivd voce either cuments,

before such Court or Judge, or before 2 Judge of any County or evidence.
25 Court, or before any Clerk or Deputy Clerk of the Crown, and :

upon hearing such evidence or reading the report of the Judge

of the County Court, or Clerk or Deputy Clerk of the Crown,

to make such rule or order as may be just.

CLXXI. The Court or Judge may by such rule or order, or power to com-
30 by any subsequent rule or order, command the attendance of the pelattendance
witnesses named therein for the purpose of being examined, or o ¥itnesses
the production of any writings or other documents to be of Socuments
mentioned in such rule or order, and may direct the attendance in suh cases.
of any such witness to be at his own place of abode orelsewhere
85 if necessary or convenient so to do; and the wilful disobedience
of any such rule or order shall Le a contempt of Court, and
proceedings may be thereupon had by attachment (the Judge’s
order being made a rule of Court before or at the time of the
application for an attachment) if in addition to the service of
40 the rule or order, an appointment of the time and place of
attendance in obedience thereto, signed by-the person or persons
appointed 1o take the examination, or by one or more of such
persons, shall be also served together with or afier the service ‘
of suchrule or order; Provided always, that every peison whose proviso.
45 attendance shall be so required, shall be entitled to the like
payment for attendance and -expences as if he had been sub-
peenaed 1o attend upon a trial ; Provided also, that no person Provisa.
shall be compelled to produce under any such rule or order any
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writing or other document that he would not be compellable to
produce at a trial of the cause ; Provided lastly, that it shall be
lawful for the Court or Judge, or person appointed to take the
examination, 1o adjourn the same {rom time to time as occasion _
may requires -5

Proviso.

luspection or __ CLXXIIL. Either party shall be at liberty to apply to the
real or per- Court or a Judge for a rule or order for the inspection by the
sonal bro- Jury or by himself or by his witnesses of any real or personal
}‘l';';y pd,’{ies property, the inspection of which may be material to the proper
or winesses. determination of the question in dispute, and it shall be lawful 10
for the Couit or a Judge, if they or he think fit, to malke such
rule or order upon such terms as to costsand otherwise, as such
Proviso, Court or Judge may direct; Provided always, that nothing
herein contained shall aflect the provisions of any previous Acts

=

as to obtaining a view by a Jury. - 15

How piisoners - CLXXIIL. It shall be lawful for any Sheriff, Gaoler or other
may be Officer having the custody of any prisoner, to take such prisoner
brought up o for examination under the authority of this Act by virtue of a
give evidence. . . . .
Writ of habeas corpus to be issued for that purpose, which Writ
may be issued by the Court or Judge, under such circumstances 20
and in such manner as such Court or Judge may now by law
issue the Writ commonly called a habeas corpus ad testificandum.”

Persons re- CLXXIV. Any party to any civil action or other civil pro- .
fusing tomake ceeding in any of the Superior Cowmits requiring the affidavit
affidavit, may of a person who refuses to make an affidavit, may apply by 25
be :;,’;,'z’a’flﬁfd Summons for an order to such person to appear and be examined -
be examincd, upon oath before a Judge, or any other person to be named in_
or to produce  gych order to whom it may be most convenient to refer such
papers; &e. , vamination as to the matters concerning which he has refused to
make an affidavit, and a Judge may, if he think fit, make such 30
order for the attendance of such person before the person therein
appointed to take such examination for the purpose of being.
examined as aforesaid, and for the production of any writings
or documents to be mentioned in such order, and may therein’
impose such terms as to such examination and the costs of the 35
application and proceedings thereon as he shall think just, and
such order shall be proceeded upon in like manner as the order
mentioned in the section of this. Act numbered one hundred
and seventy-one.

provision for ~ CLXXV. Upon the application of either pdrty to any cause 40
the discovery or civil proceeding in any of the Superior Courts, upon an
of ;’g‘f"'ﬂfnfs{ affidavit by such party of his belief that any document to the
sion of the ad. Production of which he’ is entitled for the purpose of discovery
verse party.  OT otherwise, is in the possession or power of the opposite party,
it shall be lawful for the Court ora Judge to order that the party 45
against whom such application is made, or if such party is a_
body corporate that some Officer to be named of such body
corporate, shall answer o affidavit stating what documents he.
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or they has or have in his or their possession or power relating
to the mattersin dispute, or what he knows as to the custody
they or any of them are in, and whether he or they objects or
object (and if so, on what grounds) to the production of such as

5 are in his or their possession or power, and upon such affidavit
being made, the Court or Judge may malke such further order
thereon as shall be just.

CLXXVI. Inall causes in any of the Superior Courts, by order

of the Court or a Judge, the Plaintiff may with the declaration,
10 and the Defendant may with the plea, or either of them by
leave of the Court or a Judge may at any other time, deliver

* 1o the opposite party or his attorney (provided such party if not
a body corporate would be liable to be called and examined as

a witness upon such matter,) interrogatories in writing upon
15 any matter upon which discovery may be sought, and require

such party, or in the case of a body corporate,any of the Officers:

of such body Corporate, within ten days to answer the questions
in‘writing by aflidavit to be swom and filed in the ordinary
way ; and any party or Officer omitting without just cause, suf-

Interrogatoriea
may be served
on the opposite
party, who
shall be re-
quired to an-
swer them.

20 ficiently to answer all questions as to which discovery may be -

sought, within the above time, or such extended time as the
Court or a Judge shall allow, shall be deemed guilty of a
contempt, and shall be liable to be proceeded against ac-
cordingly. '

CLXXVIIL The application for such order shall be made upon
an affidavit of the party proposing to interrogate, and his attorney
or agent, or in the case of a body corporate, of their attorney or
agent, stating that the deponents or deponent believe or believes
that the party proposing to interrogate, whether Plaintiff or
30 Defendant, will derive material benefitin the cause from the
discovery which he seeks, that there is a good cause of action

5]

or of defence upon the merits, and if the application be made

on the part of the Defendant, that the discovery is'not sought

for the purpose of delay ; Provided that where it shall happen
35 from unavoidable circumstances, that the Plaintiff or De-

fendant cannot join in such .affidavit, the Court ora Judge

may, if they or he think fit, upon affidavit of such circumstances

by which the party is prevented from so joining therein, allow

and order that the interrogatories may be delivered without
40 such affidavit. :

Affidavit upou
which the
application for ~
leave to serve
such interro-
gatories m st
be fcunded.

Proviso :
where the
party’is pre-
vented from
joining in
such aflidavit.

CLXXVIIL In case of omission, without just cause, to answer In case of
sufficiently such written interrogatories, it shall be lawful for omission fo
the Court or a Judge, at their or his discretion, to direct an oral ;‘,2,1tye,'r',ay e
examination of the interrogated party as to such points as they examined

N ' H . “oiatly, or
45 or he may direct, before-a Judge or any other person to be 25/~ o .

specially named ; and the Court-or a Judge, may by such rule [;oduce the
or order, or by any subsequent rale or order, command the: at- documents:
tendance of such party or parties before the person appointed to -‘;‘goll’r;’fm
take such-examination for the purpose of being orally examined - '
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as aforesaid, or the production of any writings or other documents

to be mentioned in such rule or order, and may impose therein
such terms as to such examination and the costs of the ap-
plication and of the proceedings thereon, and otherwise, as to
such Court or Judge shall scein just, and such rule or order 5
shali have the same force and efiect and may be proceeded upon
in like manner as an order made under the one hundred and
seventy-first section of this Act.

CLXXIX. Whenever by virtue of this Act, an examiznation
of any party or parties, witness or witnesses, has been taken 10
Lefore a Judge of either of the Superior Courtg, or of any County
Court, or before any Officer or other person appointed to take
the same, the depositions taken down by such examiner shall be
returned to and kept in the office of the Court (principal or
Deputy Clerk’s office, as the case rnay be,) in which the pro- 13
ceedings are being carried on, and office copies of such de-
positions may be given out, and the examinations and de-
positions certified under the hand of the Judge or cther officer
or personjtaking the same; shall and may without proof or
the signature be reeeived and read in evidence, saving all just g0
exceptions.

CLXXX. It shall be lawlul for every Judge, Officer or other
person named in any such ruleororder as aforesaid, for taking ex-
aminations under this Act, and he is hereby required to make if
need be, a special report to the Court in which such proceedings 25
arc pending, touching such examination and the conduct or
absence of any witness or other peison thereon or relating thereto;
and the Court is hereby required to institute such proceedings
and make such order or orders upon such report as justice may
require, and as may be institnted and made in any case of 30
contempt of the Court.

CLXXXI. The costs of every application for any rule or
order to be made for the cxamination of parties or witnesses by
virtae ofthis Act, and of the rule or order and proceedings there-
on, shall be in the discretion of the Court or Judge by whom 85
such rale or order is made.

And with respect to Execution ; Be it enacted as follows :—

CLXXXII. Incli actions brought in either of the said Courts,
or in any County Court, the Judge hefore whom any issue
joined in such action shail be fo be tried, or damages to be 40
assessed, in case the Plaintiff or Demandant thercin shall
become non-suit, or a verdict shall be given for the Plaintiff or
Demandant, Defendant or Tenant, may certify under his hand
on the back of the Record, at any time before the end of the
Sittings or Assizes, that in his opinion, executicn ought to issue 45
in such action forthwith, or at some day to be named in such
certificate, and subject or not to auy condition or qualification’
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and in case of a verdict for the Plaintiff, then éither for the

whole or any part of the sum found by such verdiet, in all

which cases costs may be taxed in the usual manner and Tayng costs.
judgment entered forthwith, and execution may be issued Execution.

5 forthwith or afterwards, according to the terms of such certifi- f,"tte”"g
cate, on any day in vacation or term, and the postea with such **° "
certificate as a part thereof, shall and may be entered of record
as of the day on which the judgment shall be signed ; Provided Proviso.
always, that the party entitled to such judgment may postpone

10 the signing thereof.

CLXXXIII. Every Judgment to be signed by virtue of the Entry and
next preceding Section may be entered and recorded as the record of
Judgment of the Court wherein the action shall be pending, judgment.
though the Court may not be sitting on the day of the signing

15 thereof, and shall be as effectual as if the same had been
signed and recorded according to the course of the common
law.

CLXXXIV. Notwithstanding any Judgment signed or re- Jadgmentmay
corded or execution issued by virtue of the two next preceding be set aside,
20 Sections, the Court in which the action shall have been brought, ¥
may order such Judgment to be vacated and execution to be
stayed or set aside, and may enter an arrest of Judgment or
grant a new trial or a new assessment of damages, as justice
may appear to require, and thereupon the party affected by oo .o
25 such Writ of Execution shall be restored to all that he may of its fein’;c;,,
have lost thereby, in like manner as upon the reversal of a
Judgment by Writ of Error, or otherwise as the Court may
think fit to direct ; Provided that any application to vacate proviso.
such Judgment must be made within the first four days of the
30 Term next after the rendering of the verdict.

CLXXXYV. In cases which the Defendant has been held to ¢ ..,

" i N . n what affie
special bail, it shall not be necessary before suing out a Capias davit writ of
ad Satisfaciendum, to make or file any further or other affidavit Ca. Sa. may
than that upon which the Writ of Capias issued in the first *5U*

35 instance, but where the Defendant has not beea held to special
bail, a writ of Capias ad Satisfaciendum may issue after
Judgment upon an affidavit in the same form (mutatis mutandis)
as is hereinbefore required to be made for the purpose of suing
out a writ of Capias as aforesaid, or upon an affidavit by the

40 Plaintiff, his servant or agent, that he hath reason to believe
the Defendant hath parted with his property or made some
secret or fraudulent conveyance thereof, in order to prevent its
being taken in execution. '

CLXXXVI. Tt shall not be necessary to issue any writ Writ to She-
directed to the Sheriff of the County or United. Counties in 1iff of the

45 which the venue is laid, but writs of execution may issue at GOy where

once into any County or United Counties and be directed to laid, may be

and executed by the Sheriff of any County or United C ,unties dispensed
4
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vgjfhoﬂt reference to the Counties or United Counties in which
the venae is laid, and without any suggestion of the issuing of
a prior writ into such County or United Counties.

IftheSherif CLXXXVIL If the Sheriff shall go out of office during the
gooutof office currency of any writ of exccution against lands, and before the 3
;‘e",,’;;gof‘;ﬁ,m sale, such writ shall be executed and the sale and conveyance
against land.  Of the lands made by his successor in office, and not by the
old Sheriff ; Provided, that it shall be lawful for any Sheriff,
after he has gone out of office, to execute any deed or con-
veyance necessary to eftectuate and complete a sale of lands 19

made by him while in office.

Proviso

Advertisement | CLXXXVIIL The advertisement in the Oficiul Gazetle, of

during curren- any lands (giving some reasonable definite description of them,)

cy ot wril,  for sale under a Writ of Execution, during the currency of the

sufficient com- . A 54 . ~ .

mencement of WIity shall be deemed and taken to be a sufficient commence- 15

execuiion, &c. ment of such execution to enable the same to be completed
after it shall be returnable, by a sale and conveyance of the

lands.

Duration of  CLXXXIX. Every writ of cxecution issued after the com-

writ of execu- encement of this Act, shall bear date and be tested on the day 90

tion. on which it is issued, and shall remain in force for one year
from the teste, and no longer if unexecuted, unless renewed in
the manner hereinafter provided, but such writ may, at any

Renewal. time before its expiration, be renewed by the party issuing it,
for one year from the date of such renewal, by being marked in 25
the margin, with a memorandum to thé effect following:

Efectofre- “ Renewed for one year from day of R

newal, signed by the Clerk or Deputy Clerk who issued such writ or
by his successor in office ; and a writ of execution so renewed
shall have effect and be entitled to priority according to the 0
time of the original delivery thereof.

Evideace of , CXC. The production of a writ of execution marked as
renewal. renewed in manner aforesaid, shall be sufficient evidence of
its having been so renewed.

As to order CXCI. A written orderunder the hand of the Attorney in thé gj
by the Plain- cause by whom any writ of Capias ad Satisfaciendum shall have
tiff or bis been issued, shall justify the Sheriff, Gaoler or person in whosé
Attorney for - gistody the party be unde h writ, in discharging such
discharge of CUstody, the party may be under such writ, in discharging suek
Defendaut.  party, unless the party for whom such Attorney professes to,
act, shall have given written notice to the contrary to such 49
Sheriff, Gaoler or person in whose custody thé opposite party.
may be, but such discharge shall not be a satisfaction of the
debt unless made by the authority of the creditor, and nothing
herein contained shall justify any Aftorney in giving such

ordet for discharge without the consent of his client. YL

Teite of wiis CXCII. Writs of execiition to fix bail may be tested dnd
to fix bail.  refuthable in vacation.
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CXCIII. 1t shall be lawful for any creditor who has obtained Examination
a Judgment in any of the Superior Courts to_apply to the §f 2 judgment
Couit or a Judge for a rule or order that the judgment debtor :hatrﬁ:&:n
should be orally examined as to any and what debts are owing are due to
510 him, before the Judge of any County C€ourt or before any "™
Clerk or deputy Clerk of the Crown, or any other person to be
specially named ; and the Court or Judge may malke such rule
or order for the examination of such Judgment debtor, and for
the production of any books or documents, and the examination-
10 shall be condueted in the saine manner, as in the ease of an oral
examination of an opposite party under this Act.

CXCIV. It shall be lawful for a Judge upon the ex parte judge may on
application of such Judgment creditor, either before: or after application
such oral examination, and upon his affidavit or that of his 21 2fdavit
15 Attorney, stating that Judgment has been recovered and that it ment of such

is still unsatisfied and to what amount, and that any other debts.

person is indebted to the Judgment debtor and is within the
jarisdiction, to order that all debts owing oraccruing from such

third person (hereinafter called the garnishee) to the Judgment
20 debtor shall be attached to answer the Judgment ; and by the 4,qmay order

same or any subsequent order it may be ordered that the the garmishee

garnishee shall appear before the Judge orsome officer of the to 2ppear, &e.

Court to be specially named by such Judge, to shew cause why

he should not pay the Judgment creditor the debt due from him
25 to the Judgment debtor, or so much thereof as may be sufficient

to satisfy the Judgment debt: Provided always that this p,yise,

section shall not apply in actions commenced or carried on-

against a Defendant as an absconding debtor.

CXCYV. Service of an order that debts due or accruing to Order or no-

30 the Judgment debtor shall be attached, or notice thereof to the tice thereof
garnishee in such manner as the Judge shall direct, shall bind ;J’;ﬂg:ge
such debts in his hands. )

CXCVI. If the garnishee does not forthwith pay into Court smount due
the amount due from him to the Judgment debtor, or an amount by garnishee
35 equal to the Judgment debt, and does not dispute the debt due g;f‘gx!;il}fi‘;fd
or claimed to be due from him to the Judgment debtor, or if he ifnot disputed.
does not appear upon swnmons, then the Judge may order
execution to issue, and it may be sued forth accordingly,
without any previous writ or process, to levy the amount due
40 from such garnishee towards satisfaction of the Judgment debt.

CXCVIL. If the garnishee disputes his liability, the Judge, Proceedings it
instead of making an order that execution shall issue, may the gamishee
order that the Judgment creditor shall be at liberty to proceed Sspue the

against the garnishee, by writ calling upon him to shew cause
45 why there should not be execution against him for the alleged

debt, or for the amount dué to the Judgment debtor if less than

the Judgment debt, and for costs of suit, and the proceedings

upon such suit shall be the same, or as nearly as may be, as
upon a writ of revivor issued under this Act. :

4"!
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CXCVIII. Payment made by or execution levied upon the
garnishee under any such proceeding as aforesaid, shall be a
valid discharge to him as against the Judgment debtor to the
amount paid or levied, although such proceeding may be set
aside or the Judgment reversed. 5

CXCIX. In each of the Superior Courts there shall be kept
at the several offices of the Clerk of the Crown and his deputies,
a debt attachment book, and in such book entries shall be made
of the attachment and proceedings thereon, with names, dates
and statements of the amount recovered and otherwise ; and the 10
mode of keeping such Luoks shall be the same in all the offices,
and copies of any entries made therein may be taken by any
person upon application to the proper officer.

CC. The costs of any application for an attachment of debt
under this Act, and of any proceedings arising from or inci- 15
dental to such application, shall be in the discretion of the
Court or a Judge.

CCI. The Court or a Judge shall have power if he or they
see fit so to do, upon the application of the Plaintifl’ in any
action for the detention of any chattel, to order that execution 20
shall issue for the return of the chaitel detained, without giving
the Defendant the option of retaining such chattel upon paying
the value assessed, and that unless the Court or a Judge should
otherwise order, the Sheriff shall distrain the Defendant by all -
his lands and chattels in the said Sherifi”s bailiwick, till the 25
Defendant render such chattel, or at the option of the Plaintiff,
that he cause to be made of the Defendant’s goods the value of
such chattel: Provided that the Plaintiff shall, cither by the
same or by a separate writ or writs of execution to be issued in
the ordinary manner, be entitled to have made of the Defendant’s 30
goods or lands, the damages, costs and interest in such action.

And with respect to proceedings for the revival of Judgments
and other proceedings, by and against persons not parties to'
the record ; Be it enacted, as follows :—

CCIL During the lives of the parties to a Judgment, or those 35
of thern during whose lives execution may at present issue
within a year and a day without a scire facias, and within one
year from the recovery of the Judgment, execution may issue
without a revival thereof. .

CCIHlL. In case where it shall become necessary to revive a 40
Judgment, either by reason of lapse of time or ot a change by
death or otherwise of the parties entitled, or liable to execution,
the party alleging himself to be entitled to execution may either. -
sue out a writ of revivor in the form hereinafter mentioned,. or -
apply to the Court or a Judge for leave to enter a suggestion 45
upon the roll, to the effect that it manifestly appears to the .
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Court that such party is entitled to have execution of the Judg-
ment, and to issue execution thereupon, such leave to be granted
by the Court upon a rule to shew cause, or by a Judge upon a
Summons to be served according to the present practice, or in

5 such other manner as such Court or Judge may direct, and
which rule or summons may be in the form contained in the
Schedule (A) to this Act annexed marked No. 9, or to the like
eflect.

CCIV. Upon such application, in case it manifestly appears If the Court
10 that the party making the same is entitled to execution, the be satisfied.
Court or Judge shall allow such suggestion as aforesaid to be
entered in the form contained in the Schedule A to this Act
annexed marked No. 10, or to the like effect and execution
to issue thereupon, and shall order whether ornot the costs of
15 such application shall be paid to the party making the same ;
and in case it does not manifestly so appear, the Court or Judge And if not.
shall discharge the rule or dismiss the Summons with or _
without costs : Provided nevertheless, that in such last men- Proviso.
tioned case, the party making such application shall be at
20 liberty to proceed by writ of revivor or action upon the Judg- .
ment.

CCV. The writ of revivor shall be directed to the party writ of re-
called upon to shew cause why execution shall not be awarded, vivor and pro-
and shall bear teste on the day of its issuing, and after reciting f;:f;;’g’

25 the reason why such writ has become necessary, it shall call )
upon the party to whom it is directed to appear within ten days
after service thereof in the Court out of which it issues, to shew
cause why the party at whose instance such writ has been
issued should not have execution against the party to whom
30 such writ is directed, and it shall give notice that in default of
appearance, the party issuing such writ may proceed to execu-
tion ; and such writ may be in the form contained in the Sche-
dule A to this Act annexed marked No. 11, or tothe like effect,
and may be sued out and served in any County or Union
35 of Counties, and otherwise proceeded upon whether in term or
vacation in the same manner as a writ of Summons ; and the Declaration,
venue in a declaration upon such writ may be laid in the &
County or Union of Counties in which the writ has been sued
out ; and the pleadings and proceedings thereupon, and the Costs.
40 rights of the parties respectively to costs, shall be the same as
in an ordinary action, and notice in writing to the Plaintiff, his
Attorney or agent, shall be sufficient appearance toa writ of
revivor.

CCVI. All writs of scire facias issued out of either the Court Certain writs

45 of Queen’s Bench, or of Common Pleas, against bail on a ! icirefacias
recognizance, against members of a Joint Stock Company or ¢q upf.n in
other body, upon a Judgment recorded against a public officer-like manner
or other person sued as representing such Company or body, or 22 ¥ris of

against such Company or body itself, by or against a hisband revivors
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to have execution of a Jadgment for or against a wife, for resti-
tution after a reversal on Error or Appeal, upon a svggestion of
further breaches after Judgment, for any penal sum pursuant to
the Statute passed in the Session holdenthe eighth and ninth
years of the reign of King William the Third, intituled, 4An 5
Act for the better preventing frivolous and vexatious suils,—
shall be tested, directed and procecded upon in like manner as
writs of revivor.

Ageofjudg-  CCVIL. A writ of revivor to revive a Judgment less than ten

:“‘-"é{s";‘r‘i’t‘s Jyears old, shall be allowed without any rule or order ; if more 10

Jf’e revivor. than ten years old, mnot without a rule of Court or Judge’s °
Order ; nor if more than fifteen years old without a rnle to shew

cause.

And with respect to the effect of death or marriage upon the

proceedings in an action; Be it enacted as follows :— 15
I‘?leafthi%f CCVIIL. The death of a Plaintiff or Defendant shall not
Dot cause the action to abate, but it may be continued as hereinafter
mentioned. ’ :
If there be CCIX. If there be two or more Plaintiffs or Defendants and

move than one one or more of them shall die, if the cause of such action shall 20
Phintiff or  survive to the surviving Plaintiff or Plaintiffs, or against the
Defendant,  surviving Defendant or Defendants, the action shall not be

of action sur- thereby abated, but such death being suggested on the record, -
vive to the the action shall proceed at the suit of the surviving Plaintiff or

others. Plaintiffs against the surviving Defendant or Defendants. 25

Death ofsole _ CCX. In case of the death of a sole Plaintiff or sole surviving

Plaintiff, Plaintiff, the legal representative of such Plaintiff may, by leave
of the Court or a Judge, enter a suggestion of the death, and
that he is such legal representative, and the action shall
thereupon proceed ; and if such suggestion be made before the 30
trial, the truth of the suggestion shall be tried thereat, together
with the title of the deceased Plaintiff, and such Judgment
shall follow upon the verdict, in favor of or against the person
making such suggestion, as if such person were originally the
Plaintiff. - 85

Death of sole ~ CCXI. In case of the death of a sole Defendant or sole sur- .

Defendant.  viving Defendant where the action survives, the Plaintiff may
make a suggestion either in any of the pleadings, if the cause’
has not arrived at issue, or by filing a suggestion with the

If there have Other pleadings, if it has so arrived, of the death, and that a 40

been plead- person named in such suggestion is the executor or adminis- -

1ngs. trator of the deceased, and may thereupon serve such executor -
or administrator with a copy of the writ and suggestion, and of
the said other pleadings, and with a notice signed by the
Plaintiff or his Attorney, requiring such executor or adminis- 45
trator to appear within ten days after service of the notice, inéla- -
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sive of the day of such service, and that in default of his so doing
the Plaintiff may sign Judgment against him as such execulor
or administrator ; and the same proceedings may be had and
taken in case of non-appearance after such notice as upon a writ
5 against such executor or administrator in respect of the cause for
which such action was brought ; and in case no pleadings have (¢ here have
taken place before the death, the suggestion shail form part of been no plead-
the declaration, and the declaration, with a notice to plead, and 0g*-
the suggestion, may be served together, and the new Defendant
10 shall plead thereto at the same time, and within eight days
after the service-; and in case the Plaintiff shall have declared, if Plaintiff
but the Defendant shall not have pleaded before the death, the bave declared
new Defendant shall plead at the same time to the declaration g’a’fg‘i";s‘::gf
and suggestion within eight days after service of the suggestion ; ed.
15 and in case the Defendant shall have pleaded before the death,
the new Defendant shall be at liberty to plead to the suggestion
only, and within eight days after the service thereof, by way of
denial, or such plea as may be appropriate to and rendered
necessary by his character of executor and administrator, unless
20 by leave of the Court or a Judge he should be permitted to
plead fresh matter in answer to the declaration ; and in case It Pefendant
the Dcfendant shall have pleaded before the death, but the haspleaded.
pleadings shall not have arrived at issue, the new Defendant,
besides pleading to the suggestion within eight days after the
25 service thereof, shall continue the pleadings to issue in the same
manner as the deceased might have done, and the pleadings
upon the declaration and the pleadings upon the suggestion
shall be tried together ; and in case the Plaintiff shall recovet, 1f Plaintif
he shall be entitled to the like Judgment in respect of the debt recover.
30 or sum sought to be recovered, and in respect of the costs prior
to the suggestion, and in respect of the costs of the suggestioh
and subsequent thereto, as in an action originally commenced
against the executor or administrator.

CCXII. The death of either party between the verdict and Deathbetween
35 Judgment shall not hercafter be alleged for error, so ‘as such Yerdictand -
Judgment be entered within two terms after such verdiet. judgment.

CCXIIL. [f the Plaintiff in any action happen to die after an Plintiff dying
interlocutory Judgment and before a final Judgment obtained between in-
thercin, the action shall not abate by reason thereof if such :ﬁf"fg:;‘{}ﬁ‘g_

40 action might be originally prosecuted or maintained by the ment.
executor or administrator of such Plaintiff ; and if the Defend- anq if De-
ant die after such interlocutory Judgment and before final Judg- fendant so die.
ment therein obtained, the action shall not abate if such action
might be originally prosecuted or maintained against the

45 executor or administrator of such Defendant ; and the Plaintiff,
or, if he be dead after such interlocutory Judgment, his execu-
tor or administrator, shall and may have a writ of revivor in the
form contained in the Schedule A to this Act annexed, marked
No. 11, 0r to the like éffect, against the Defendant, if living,

50 after such interlocutory Judgment, or if he be dead then against
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his executors or administrators, to show cause why damagesin
such action should not be assessed and recovered by the Plain-
tiff, or by his executor or administrator; and if such Defendant,
his executor or administrator, shall appear at the return of such
writ, and not show or allege any matter sufficient to arrest the 5
final Judgment, or shall make default, the damages shall be as-
sessed, or the amount for which final Judgment is to be signed
shall be referred to the proper officer as hereinbefore provided ;
and after the assessment had, or the delivery of the order with
the amonnt endorsed thereon to the Plaintiff, his executor or 10
administrator, final Judgment shall be given for the Plaintiff
his executor or administrator, prosecuting such writ of revivor
ag:«}inst such Defendant, his executor or administrator respect-
ively. :

CCXIV. The marriage of a woman Plaintiff or Defendant
shall not cause the dction to abate, but the action may notwith-
standing be proceeded with to judgment, and such judgment
may be executed against the wife alone, or by suggestion or
writ of revivor pursaant to this Act, judgment may be obtained
against the husband and wife and executioun issue thereon ; and 20
in case of a Judgment for the wife, execution may be issued
thereupon by the authority of the husband without any writ of
revivor or suggestion ; and if in any such action the wife shall
sue or defend by Attorney appointed by her when sole, such
Attomney shall have authority to continue the action or defence, 25
unless such authority be countermanded by the husband, and
the Attorney changed according to the practice of the Court.

—
(]

And with respect to the proceedings upon motions to arrest
the Judgment and for Judgment non obstante veredicto ; Be it
enacted as follows :— 30

CCXV. Where an action would but for the provisions of this
Act have abated by reason of the death of either party and in
which the proceedings may be revived and continued hereby,
the defendant or person against whom the action may be so
continued may apply by summons to compel the plaintiff or 85
person entitled to proceed with the action to proceed according
to the provisions of this Act within such time as the Judge shall
order; and in defaultlof such proceeding the defendant or other
person against whowm the action may be so continued as afore-
said shall be entitled to enter a suggestion of such default and 40
of the representative character of the person by or against whom
the action may be proceeded with as the case may be, and to
have judgment for the cosls of the action against the plaintiff,
‘or against the person entitled to proceed in his room as the -
case may be, and in the latter case, to be levied of the goods of 45
the testator or intestate.

CCXYVI. Proceedings against Executors upon a Judgment of
assets in fufuro may be had and taken in the manner herein pro- -
vided as to Writs of revivor. .
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CCXVII. Upon any motion made in arrest of Judgment or Proceedings
for Judgment non obstante veredicto by reason of the non aver- Jr Motions in
ment of some material fact or facts, or material allegation or ::::st, or forc
other cause, the party whose pleading is alleged or adjudged to judgment

5 be therein defective, may by leave of the Court, suggest the ™o obstante.
existence of the omitted fact or facts or other matter which if
true would remedy the alleged defect: and such suggestion Suggestion of
may be pleaded to by the opposite party svithin eight days after facts by party
notice thereof, or such further time as the Court or a Judge may jpo o shicn
10 allow, and the proceedings for trial of any issues joined upon to. ?

such pleadings shall be the same as in ordinary actions.

CCXVIIIL If the fact or facts suggested be admitted or be Ifsuggestion
found to be true, the party suggesting shall be entitled to such be found true.
Judgment as he would have been entitled to, if such fact or facts

15 or allegations had been originally stated in such pleading and
proved or admitted on the trial, together with the costs of and
occasioned by the suggestion and proceedings thereon ; but if
such fact or facts be found untrue, the opposite party shall be if untrue.
entitled to his costs of and occasioned by the suggestion and

20 proceedings thereon, in addition to any other costs to which he
may be entitled.

CCXIX. Upon an arrest of Judgment or Judgment %on 0b- Costs on
stante veredicto, the Court shall adjudge to the party against arrest of judg-
whom such Judgment is given, the costs occasioned by the ™ment orjudg-

. . . 2 . . . ment non
25 trial of any issues in fact arising out of the pleading for defect osstunte.

of which such Judgment is given, upon which such party shall

have succeeded, and such costs shall be set off against any

money or costs adjudged to the opposite party, and execution

may issue for the balance, if any.

30 And with respect to the action of ejectment ; Be it enacted as
follows :—

CCXX. The action of ejectment shall be commenced by Ejectment,
Writ, directed to the fpersons in possession by name, and to all poreed
persons entitled to defend the possession of the property claimed, '

85 which property shall be described in the Writ with reasonable wiis.
certainty.

CCXXI. The Writ shall state the names of all the persons in Contents of
whom the title is alleged to be, and comman1 the persons to Writ.
whom it is directed to appear within sixteen days after service

40 thereof, in the Court from which it is issued, to defend the
possession of the property sued for, or such part thereof as they
may think fit, and it shall contain a notice that in default of
appearance they will be turned out of possession ; and the Writ Where to
shall bear teste of the day on which it issued, and shall be issue.

45 issued out of the office in the County or Union of Counties
wherein the lands mentioned in such Writ lie, and shall be in
force for three months, and shall be in the form contained in Duration.
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Form, &.  the Schedule A, to this Act annexed, marked No. 12, or
to the like effect, and the name and abode of the At
torney issuing the same (or if no Attorney, the name and
residence of the party) shall be indorsed thereon, in like manner
as hereinbefore enacted with reference to the indorsements on 5
a Writ of Summons in a personal action, and the same proceed-
ings may be had to ascertain whether the Writ was issued by
the authority of the Attorney whose name was indorsed thereen,
and who and what the Claimants are, and their abode, and as
to staying the proceedings upon Writs issued without authority, 10
as in the case of Writs in personal actions.’ t

Notice of na-  CCXXII. To the Writand to every copy thereofserved on any -
ture of Glaim- barty, shall be attached a notice of the nature of the title in- -
be attached to tended to be set up by the Claimant, as for example by grant
the writ. from the Crown, or by deed, lease or other conveyance derived 15
from or under the grantee of the Crown, or by marriage, descent’’
or devise, stating to or from whom, or by length of possession,

. .. or otherwise, as the case may be, according to the nature of the
;\ng;;zg:;*;;,g Claimant’s title, stating it with reasonable certainty: And
modeofsetting Such notice shall not contain more than one mode in which 20
up title with-~ title is set up, without leave of the Court or a Judge, and atthe
out leave. - 4ial the Claimant shall be confined to proof of the title set up
Proviso : in the netice: Provided that nothing in this section shall be
Certain par-  CoODSstrued to require any Claimant to set out in such notice the
ticulars ‘not  dates or particular contents of any Letters Patent, Deeds, Wills 25
required ¢X- o1 other instruments or writings, which shew or support his

pt by order. . . .
title, or the date of any marriage or death, unless it be specially
directed by order of the Court or a Judge. g

Service of CCXXIIl. The Writ shall be served in the same manner as

wt. an ejectment was formerly served, or in such manner as the g
Court or a Judge shall order, and in casc of vacant possession,
by posting a copy thereof upon the door of the dwelling house
or other conspicuous part of the property. '

Defendants, CCXXI1V. The persons named as Defendants in such - Writ,
ey f,fay or either of them, shall be allowed to appear within the time 83

appear within appointed ; and every person so appearing shall, with his ap-

time limited. pearance, file a notice addressed to the Claimant, stating that

the Defendant, besides denying the title of the Claimant, asserts

Notice tobe  title in himself, or in some other persons, (stating whom) under
filed with ~ whom he claims, and setting forth the mode in which such £

e ot o title is claimed, in like manver and to the same extent and
of Delendan s subject to the same conditions, rules and restrictions as are set
ttle or claim, forth in the two hundred and twenty-second section of this Act,
“ in respect to the notice of a Claimant’s title, and the giving proof
thereof at the trial. L

Any other -CCXXY. Any other person not named in such Writ, sball,
person m2¥ by leave of the Court or a Judge, be allowed to appear ‘and.
jober ™ defend, on filing an affidavit shewing that he is in possession

of the land either by himself or his tenant.
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CCXXYVI. All appearances shall be entered in the Office from Entry of
which the Writ issued, and all subsequent proceedings shall be igg";ﬁggg i

conducted in the same Office. inga.

CCXXVII. Any person appearing to defend as landlord in personappear-
5 respect of property whereof he is in possession in person or by ing as land-
his tenant, shall state in his appearance that he appears as '™
landlord, and such person shall be at liberty to set up an
defence which a landlord appearing in an ejectment has here-
tofore been allowed to set up, and no other.

10 CCXXVIIL. Any person appearing to such Writ shall be at pacty appear-
liberty to limit his defence to a part only of the property men- ing may jimit
tioned in the Writ, describing that part with reasonable certain- hfrfeé;?’t‘ﬁ: o
ty in a notice entitled in the Court and cause, and signed by swperty-
the party appearing or his Attorney, such notice to be served

15 within four days after appearance, upon the Attorney -whose
name is endorsed on the Writ if any, and if none, then to'be Notice of such
filed in the proper Office ; and an appearance without such limitation, &c.

notice confining the defence to part, shall be deemed an ap-

pearance to defend for the whole.

20 CCXXIX. Want of ¢ reasonable certainty ” in the descrip- wraqt of
tion of the property or part of it, in the Writ or notice of defence, reasonable
or in the notice of the title given by cither party, shall not nul- sertainty in
lify them, but shall only be ground for an application to a Judge L teed’
for better particulars of the land claimed or defended, or of the

25 title thereto, which a Judge shall have power to order in all

cases,

CCXXX. The -Court or a Judge;shall have power to strike Defence by
out or confine appearances and defences set up by persons not gg‘;gg;o';"t in

in possession by themselves or their tenants.

30 CCXXXI. In case no appearance shall be entered within Judgment if
the time appointed, or if an appearance be entered, but the no appearance
defence be limited to part only, the Plaintiff shall be at liberty 3 "‘t’;"ex“‘:;t"“
to sign a Judgment that the person whose title is asserted in only.
the Writ shall recover possession of .the land, or of the part

35 thereof to which the defence does not apply, which Judgment
if for all may be in the form contained in the Schedule A, to Forms.
this Act annexed, marked No. 13, or to the like effect, and if for
part may be in the form contained in the Schedule A, to.this

Act annexed, marked No. 14, or to the like effect.

40 CCXXXIIL In case an appearance shall be entered, an issue Igsne may be
may be made up without any pleadings, by the Claimants or made up by
their Attorney, setting forth the Writ and stating the fact of .the Claimantif

) . A e e : . ppearance: be
?tppeatance with its date, and the notice limiting the defence, entered:
any, of each of the persons answering, so that it may appear

45 for what defence is made, and directing the Sheriff to summon
aJury ; and such issue, in case defence is made for the whole,
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Forms. may be in the form contained in the Schedule A, to this Aect
annexed, marked No. 15, or to the like eflect, and in case de-
fence is made for part, may be in the form contained in the
Schedule A, to this Act annexed, marked No. 14, or to the like
effect.

Special case, ~ CCXXXIIL By consent of the parties and by leave of a Jndge;
by leave. a special case may be stated as in other actious.

Questions to CCXXXI1V. The Claimants may, if no special case be agreed
be tried if no 1o, proceed to trial in the same manner as in other actions, and
shecial case  the particulars of the claim and defence and of the notices of 10
agree( ! . . . .
upon. Claimant and Defendant of their respective titles, if any, or
copies thereof, shall be annexed to the record by the Claimants;
and the question at the trial shall, except in the cases herein-
after mentioned, be whether the statement in the Writ of the
title of the Claimants is true or false, and if true, then which of 15
the Claimants is entitled, and whether to the whole or part, and
Form of entry if 10 part, then to which part of the property in question ; and
ofverdict. ~ the entry of the verdict may be made in the form contained in
the Schedule A to this Act annexed, marked No. 16, or to the
like eflect, with such modifications as may he necessary to meet 20
the facts.

If Claimant CCXXXV. In case the title of the Claimant shall appear to

wasentitled  have existed as alleged in the Writ, and at the time of service

& service ol thereof, but it shall also appear to have expired before the time

afterwards.  of trial, the Claimant shall, notwithstanding, be entitled to a2
verdict according to the fact, that he was entitled at the time of
the bringing the action and serving the Writ, and to Judgment
for his costs of suit.

Court may CCXXXVI. The Court or a Judge may, on the application

alter place of of either party, order that the trial shall take place in any 30

trial. County other than that in which the venue is laid, and such
order being suggested on the record, the trial may be had
accordingly.

Defendant CCXXXVIL Ifthe Defendant appears, and the Claimant
appearing and does not appear at the trial, the Claimaut shall be non-suited, 3
making de- and if the Claimant appear and the Defendant does not appear,
fauft and vice the Claimant shall be entitled to recover without any proof of

versa. his title.

Special ver- CCXXXVIIL. The Jury may find a special verdict, or either
dict, &c. party may tender a bill of exceptions. 40

sugmentit  CCXXXIX. Upon the finding for the Claimant, Judgment

Claimant re- may be signed and execution issue for the recovery of posses-

cover. sion of the property or of such part therof as the Jury shall find -
the Claimant entitled to, and for costs, within such time not

Ex;zcution and exceeding the fifth day in Term after the verdict, as the Coirt 4§ -
[H: 3¢ X
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or Judge before whom the cause is tried, shall order, and if no
such order be made, then on the fifth day in Term after the
verdict.

CCXL. Upon a finding for the Defendants or any of them, Costs to De-
5 Judgment may be signed and execution issue for costs against fendaut if
the Claimants named in the Writ, within such time not exceed- C!2imant fail.
ing the fifth day in Term afler the verdict, as the Courtora
Judge before whom the cause is tried shall order, and if no
such order is made, then on the fifth day in Term after the
10 verdict.

CCXLI. Upon any Judgment in ejectment for recovery of One or more
i 3 . Writs of Exe-
possession and costs, there may be either one Writ or separate .\ may
Writs of Execution for the recovery of possession, and for the issue.
costs, at the election of the Claimant.

15 CCXLIL In case of such an action being brought by some Asto Defend-
or one of several persons entitled as joint tenants, tenants in ants being
common or coparcenary, any joint tenant, tenant in common or 1. {€n2Me
coparcener in possession, may, at the time of appearance or common, &c.,
within four days after, give noticein the same form as the no- admitting

20 tice of a limited defence, that he or she defends as such and 3;‘5&‘"&,& to
admits the right of the Claimant to an undivided share of the an undivided
property (stating what share,) but denies any actual ouster of share, &
him, from the property, and may within the same time file an
affidavit, stating with reasonable certainty, that he or she is

25 joint tenant, tenant in common or coparcener, and the share of
such property to which he or she is entitled, and that he or
she has not ousted the Claimant, and such notice shall be en-
tered in the issue in the same manner as the notice limiting
the defence, and upon the trial of such an issue, the additional

30 ql}e(sition of whether an actual ouster has taken place shall be
tried.

CCXLIII. Upon the trial of such issue as last aforesaid, if it Question to be
shall be found that the Defendant is joint tenant, tenant in !ried, if such
common, or coparcener with the Claimant, then the question % with >’

35 whether an actual ouster has taken place shall be tried, and Claimant, be
unless such actual ouster shall be proved the Defendant shali bond, &e.,
be entitled to Judgment and costs; but if it shall be found l,’:,.y.ec n
either that the Defendant is not such joint tenant, tenantin
common, or coparcener, or that an actual ouster has taken

40 place, then the Claimant shall be entitled to such Judgment

for the recovery of possession and costs.

CCXLIV. The death of a Claimant or Defendant shall not Death of
cause the action to abate, but it may be continued as herein- either parly

. not to abate
after mentioned. the action.

45 CCXLV. In case the right of the deceased Claimant shall Right of one
survive to another Claimant, a suggestion may be made of the Claimant sur-
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death, which suggestion shall not be traversable, but shall only
be subject to be set aside if untrue, and the action may proceed
at the suit of the surviving Claimant ; and if such a suggestion
shall be made tbefore the trial, then the surviving Claimant
shall have a verdict and recover such Judgment as aforesaid, 5
upon it being made to appear that he was entitled to bring the
action either separately or jointly with the deceased Claimant.

CCXLVL In case of the dcath before trial of one of severdl
Claimants, whose right does not survive to another or others
of the surviving Claimants, when the legal representative ofthe 10
deceased Claimant shall not become a party to the suit in the
manner hereinafter mentioned, a suggestion may be made of
the death, which suggestion shall not be traversable, but shall:
only be subject to be set aside if untruc, and the action may
proceed at the suit of the surviving Claimant for such share of 15
the property as he is entitled to and costs.

CCXLVIL In case of a verdict for two ormore Claimants; if
onc of such Claimants die before execution exeecuted, the other'
Claimant may, whether the legal right to the property shall
survive or not, suggest the death in manner aforesaid, and pro- 20
ceed to Judgment and execution for the recovery of possession
of the entirety of the property and the costs; but nothing herein
contained shall affect the right of the legal representative of the:
deceased Claimant, or the liability of the surviving Claimant:
to such legal representative, and the entry and possession of 25
such surviving Claimant under such execution shall be consi-
dered an entry and possession on behalf of such legal represen:
tative in respect of the share of the property to which he shall
be entitled as such representative, and the Court may direct
possession to be delivered accordingly. 30

CCXLVIIL In case of the death of u sole Claimant, or
before trial of one of several Claimants whose right does not
survive to another or others of the Claimants the legal repre-
sentative of such Claimant may,by leave of the Court ora
Judge, enter a suggestion of the death, and that he is such legal 35
representative, and the action shall thereupon proceed, and if
such suggestion be made before the trial, the truth of the sug-.
gestion shall be tried thereat, together with the title of the de-
ceased Claimant, and such Judgment shall follow upon the
verdict in favor or against the person making such suggestion, 40
as hereinbefore provided with reference to'a Judgmment for of
against such Claimant; and in case such suggestion in the
case of a sole Claimant be made after trial and before execution
executed by delivery of possession thereupon, and sach sug-
gestion be denied by the Defendant within cight days after notice 45
thereof, or such further time as the Court or a Judge may aliow,’
then such suggestion shall be tried, and if upon the trial thereof,

a verdict shall passfor the person making such suggestion, ke
shall be entitled to such Judgment as aforesaid, for the recovery
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of possession and for the costs of and occasioned by such sug- Costs.
gestion, and in case of a verdict for the Defendant, such De-
fendant shall be entitled to such Judgment as aforesaid for costs.

CCXLIX. In case of the death before or after Judgment of Death of one
5 one of several Defendants in ejectment who defend jointly, a of several
2 AT ich s fia]] Joint Befend-
suggestion may be made of the death, which suggestion shall 3 &
not be traversable, but only be subject to be setaside if untrue,
and the action may proceeed against the surviving Defendant
to Judgment and execution. :

10 CCL. In case of the death of a sole Defendant, or of all the Death of sole
Defendants in ejectment before trial, a suggestion may be Défenda"tb or
made of the death, which suggestion shall not be traversable, 2:;;1““3‘; b
but only be subject to be set aside if untrue, and the Claimants fore trial.
shall be entitled to Judgment for recovery of possession of the

15 property, unless some other person shall appear and defend
within the time to be appointed for that purpose, by the order of
the Court or a Judge, to be made upon the application of the Clai-
mants; and it shall be lawful for the Court or a Judge upon such
suggestion being made, and upon such application as aforesaid,

20 to order that the Claimants shall be at liberty to sign Judgment
within such time as the Court or a Judge may think fit, unless
the person then in possession by himself or his tenant or the
legal representative of the deceased Defendant, shall within
such time appear and defend the action ; and such order may

2 be scrved in the same manner as the Writ, and in case such
person shall appear and defend the same, proceedings may be
taken against such new Defendant as if he had originally ap-
peared and defended the gction, and if no appearance be en-
tered and defence made, then the Claimant shall be at liberty

30 to sign Judgment pursuiant to the order.

CCLI. In case of the death of a sole Defendant or of all the Death of sola
Defendants in ejectment, after verdi€t, the Claimants shall Defendant or
nevertheless be entitled to Judgment as if no such death had }’fn‘(‘g&? De.,
taken place, and to proceed by execution for recovery of pos- verdict.

35 session without suggestion or revivor, and to proceed for the
recovery of the costs in like manner as upon any other Judgment

for money, against the legal representatives of the deceased.
Defendant.

~ CCLII. In case of the death, before trial, of one of severdl Death of a
40 Defendants in ejectment, who defends separately for a portion Defendant de-
of the property for which the other Defetidant or Defendants do i:'éef;" sepa-
not defend, the same proceedings may be taken as to such
portion as in the case of a sole Défendant; or the Cldimant may
proceed against the surviving Defendants in respect of the portion
45 of the property for which they defend.

CCLIIL Incase of the death, beforg trial, of one of severi} Death of a
Defendants in ejectment, who defends separately in respect to Defendant
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property for which surviving Defendants also defend, it shall be
lawful for the Court or a Judge at any time before trial to allow
the person in possession, at the time of the death, of the pro-
perty, or the legal representative of the deceased Defendant, to
appear and defend on such terms as may appear reasonable 5
and just, upon the application of such person or representative,
and if no such application be made or leave granted, the
Claimant suggesting the death in manner aforesaid, may pro-
ceed against the swrviving Defendants to Judgment and
execution. 10

CCLIV. The Claimant in cjectment shall be at liberty at any
time to discontinue the action as to one or more of the Defend-
ants, by giving to the Defendant or his Attorney a notice,
headed in the Court and cause, and signed by the Claimant or
his Attorney, stating that he discontinues such action, and 15
thereupon the Defendant to whom such notice is given shall be
entitled to and may forthwith sign Judgment for costs in the
form contained in the Schedule A to this Act annexed, marked
No. 17, or to the like eflect.

CCLYV. In case one of several Claimants shall be desirous 20
to discontinue, he may apply to the Court or a Judge to have -
his name struck out of the proceedings, and an order may be
made thereupon upon such terms as to the Court or Judge shall
seem fit, and the action shall thereupon proceed at the suit of
the other Claimants. 2%

CCLVI. If after appearance entered, the Claimant without
going to trial, allow the time fixed by the practice of the Court
for going to trial in ordinary cases after issue joined to elapse,
the Defendant in ejectiment may give twenty days’ notice tothe
Claimant to proceed to trial at the Assizes next after the expi- 30
ration of the notice, and if the Claimant afterwards neglects to
give notice of trial for such Assizes, or to proceed to trial in
pursuance to the said notice given by the Defendant, and the
time for going to trial shall not be extended by the Court or a,
Judge, the Defendant may sign Judgment in the form contzined 35
in the Schedule A. to this Act annexed, marked No. 18, and
recover the costs of the defence.

CCLVII. A sole Defendant or all the Defendants in eject-

orall the De- Ment, shall be at liberty to confess the action as to the whole.

tendants may
confess the
actiot.

or a part of the property, by giving to the Claimant a notice 4
headed in the Court and cause, and signed by the Defendant
or Defendants, such signature to be attested by his or their At-
torney, and thereupon the Claimant shall be entitled to and
may forthwith sign Judgment and issue execution for the re-
covery of possession and costs, in the form contained in the Sche- 4
dtlil'le A. to this Act annexed, marked No. 19, or to the like
effect.
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CCLVIIL In case one of several Defendants in ejectment, And so may
who defends separately for a portion of the property for which ‘l’)“:fe‘zfdjl‘i:;“’“l
the other Defendant or Defendants do not defend, shall be de- gefending for
sirous of confessing the Claimaut’s title to such portion, he a part for
5 may give a like notice to the Claimant, and thereupon the }3‘0";‘0‘: 35’:;;
Claimant shall be entitled to and may forthwith sign Judgment
and issue execution for the recovery of possession of siich por-
tion of the property, and for the costs occasioned by the de-
fence relating to the same, and the action may proceed as to

10 the residue.

CCLIX. . In case one of several Defendants in ejectment, who And if
defend severally in respect of property for which other Defend- others defend
ants also defend, shall be desirous of confessing the Claimant’s ;ﬁ,{:‘ ¢ Famie
title, he may give a like notice thereof, and thereupon the

15 Claimant shall be entitled to and may sign Judgment against
such Defendant for the costs occasioned by his defence, and
may proceed inthe action against the other Defendants to Judg-

ment and execution.

CCLX. It shall not be necessary before issuing execution on Proceedirgs
20 any Judgment in ejectment under the authority of this Act, to heed uotbeen.
enter the proceedings upon any roll, but an incipitur thereof mypegina"
may be made upon paper, shortly deseribing the nature of the
Judgment according to the practice heretofore used, and Judg-
ment may thereupon be signed, and costs taxed and execution
25 issued ; Provided nevertheless, that the proceedings shall be Proviso.
entered on the roll wh.-never the same may become necessary
for the purpose of evidence or of bringing error, or appealing,
or the like.

CCLXI. The eflect of a Judgment in an action of ejectment Efect of judg-
30 under this Act shall be the same as that of 2 Judgment in eject- ment.
ment obtained before the passing of the Act of this Proviuce,
in the Session of Parliament held in the thirteenth and four-
teenth years of Her Majesty’s Reign, intituled, An Act to alter- 13%14 V.
and amendthe practice and proceedings in actions of Ejectment 5%
35 in Upper Canada. -

CCLXII. Every tenant to whom any Writ in ejectment shall Penalty on
be delivered, or to whose knowledge it shall come, shall {7 reseivs

forthwith give notice thereof to his landlord, or his bailiff or ejeviment and

receiver, under the penalty of forfeiting the value of three years vot notifying
40 improved or rack rent of the premises demised or holden in the b l2udiord.

possession of such tenant, to the person of whom he holds, to

be recovered by action in any Court of Common Law having

jurisdiction for the amount. : ,

CCLXIII In all cases between landlord and tenant, as often Landlord
45 as it shall happen that one half year’s rent shall be in arrear, i‘“""'g power
and the landlord or lessor to whom the same is due, hath right non-payment.

by law to te-egtet for the non-payment thereof, such landlord ofrent, may
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or leasor shall and may, without any formal demand or re-entry,
serve a Writ in ejectment for the recovery of the demised pre-
mises, or in case the same cannot legally be served orno tenant
be in actual possession of the premises, then such landlord or
léssor may affix a copy thereof upon the door of any demised 5
messuage, or in case such action in ejectment shall not be for
the recovery of any messuage, then upon some notorious place
of the lands, tenements or hereditaments comprised in such
Writ in ejectment, and such affixing shall be deemed legal
service thereof, which service or affixing of such Writ in eject- 10
ment shall stand instead and place of a demand and re-entry ;
and in case of Judgment against the Defendant for non-appear-
ance, if it shall be made to appear to the Court wherein the
said action is depending, by aflidavit, or be proved upon the
trial in case the Defendant appears, that half a year’s rent was 15
due before the said Writ was served, and that no sufficient
distress was to be found on the demised premises countervailing
the arrears then due, and that the Jessor had power to re-enter,
then and in every such case the lessor shall recover judgment
and have execution in the same nanner as if the rent in arrear 20
had been legally demanded and a re-entry made ; and in case
the lessee or his assignee, or other person claiming or deriving
under the said lease, shall permit and sufler Judgment to be
had and recovered on such trial in ejeciment and execution to
be executed thereon, without paying the rent and arrears to- 25
gether with full costs, and without proceeding for relief in
equity within six months after execution executed, then and in
every such case the said lessee and his assignee and all other
persons claiming and deriving under the said lease, shall be
barred and foreclosed from all relief or remedy in law or equity, $0
other than by bringing a Writ of appeal for reversal of such
Judgment in case the same shall be erroneous, and the said
landlord or lessor shall from thenceforth hold the demised pre-
mises discharged from such lease ; and if on such ejectment, a
verdict shall pass for the Defendant, or the Claimant shall be 85
non-suited therein, then and in every such case, such Defend-
ant shall have and recover his costs; Provided that nothing
herein contained shall extend to bar the right of any morigagee
of such lease or any part thereof, who shall not be in posses-
sion, so as such mortgagee shall and do within six months after 40
such Judgment obtained and execution executed; pay all rent
in arrear and all costs and damages sustained by such lessor or
person entitled to the remainder or reversion as aforesaid, and
perform all covenants and agreements which on theé part and
behalf of the first lessee are or ought to be performed. 45

CCLXIV. In casethe said lessee, his assignee or nther persén
claiming any right, title or interest in law or equity of, in orto
theé said lease shall, within the time aforesaid, proceed for relief
in ay Court of Equity, such person shall not have or continug
dfiy injunction against the proceedings at law on such gjéct ¥
mént, unless he does or shall, within forty days next after afiill
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and perfect answer shall be made by the Claimant in such eject- Rent must be
ment, bring into Court and lodge with the proper officer such paid inte
sum of money as the lessor or Jandlord shall, in his answer, ~°"+
swear to be due and in arrear over and above all just allow-

5 ances, and also the costs taxed in the said suit, there to remain .
until the hearing of the cause, or to be paid out to the lessor or
landlord on good security, subject to the decree of the Court ;
and in case such proceedings for relief in equity shall be taken
within the time aforesaid, and after execution is executed, the

10 lessor or landlord shall be accountable only for so much and no
more as he shall really and boné fide without fraud, deceit, or
wilful neglect, make of the demised premises from the time of
his entering into the actual possession thereof, and if what shall
be so made by the lessor or landlord happen to be less than the

15 rent reserved on the said lease, then the said lessee or his as-
signee, before he shall be restored to his possession, shall pay
such lessor or landlord what the money so by him made fell
short of the reserved rent for the time such lessor or landlord
held the said lands, ‘

0 CCLXYV. Ifthe tenant or his assignee do and shall at any Discontinu-
time before the trial in such ejectment, pay or tender to the 2iceif tenant
lessor or landlord, his executors or administrators, or his or Fa)y and vasts
their Attorney in that cause, or pay into the Court wherein the before trial,
same cause is depending, all the rent and arrearstogether with %<

43 the costs, then and in such case all further proceedings on the
said ejectment shall cease and be discontinued; and if such
lessee, his executors, administrators or assigas, shall, upon
such proceeding as aforesaid, be relicved in equity, he and ifhe be re-
they shall have, hold and enjoy the demised lands according lieved in

30 to the lease thercof made, without any new lease. *quity.

CCLXVI. Where the term or interest of any ‘enant now or Procecdings
hereafter holding under a lease or agreement in writing, any {‘;”‘-‘" the term
. r which an
lands, tenements or hereditaments for any term or number of (eyants holds
years certain, or from year to year, shall have expired, or been the lands
33 determined either by the landlord or tenant by regular notice to ieased, shall
quit, and such tenant or any one holding or claiming by or ang the fenant
under him, shall refuse to deliver up possession accordingly, shall refuse to
after lawful demand in wiiting made and signed by the landlord deliver e
or his agent, and served personally upon or left at the dwelling notice.”
40 house or usual place of abode of such tenant or person, and the ‘
landlord shall thereupon proceed .by action of ejectment for
recovery of possession, it shall be lawful for him at.the foot of
the Writ in ejectment, to address a notice to such fenant or
person, requiring him to find such bail, if ordered by the Court
4 or a Judge, and for such purposes as are hereinafter next speci-'
fied, and upon the appearance of the party, or in ease of non-
appearance on making and filing an affidavit of service of the
Writ and notice, it shall be lawful for the landlord producing
the lease or agreement, or some countexrpart or duplicate
30 thereof and proving the execution of the same by affidavit, and
5 -



upon affidavit that the premises have been actuaily enjoyed
under such lease or agreement, and that the interest of the
tenant has expired or been determined by regular notice toquit,
as the case may be, and that possession has been lawfully
demanded in manner aforesaid, to move the Court or to apply
to a Judge at Chambers for a rule or summons for such tenant §
or person, to shew cause, within a time to be fixed by the Conrt
or Judge on the consideration of the situation of the premises,
why such tenant or person should not enter into a recognizance
by himself and two sufficient sureties, in a reasonable sum,
conditioned to pay the ¢ -sts and damages which shall be reco- 10
vered by the Claimant in the action, and it shall be lawful for
the Court or Judge upon cause shewn or upon affidavit ot the
service of the rule or summons, in case no cause shall be shewn,
to make the same absolute in whole or in part, and to order
such tenant or person within a time to be fixed upon a consi- 15
deration of all the circumstanees, to find such bail, with such
conditions and in such manner, as shall be specified in the
said rale or summons, or such part of the same so made
absolute, and in case the party shall neglect or refuse so to
do, and shuall lay no ground to induce the Court or Judge to 20
enlarge thé time for obeying the same, then the lessor or land-
lord filing an affidavit that such rule or order has been made
or served and not complied with, shall be at liberty to sign
Judgment for recovery of possession and costs of suit, in the
_ form contained in Schedule A, to this Aet annexed, marked 25
Proviso. No. 20, or to the like effect: Provided always, that nothing.
herein contained shall be held to prevent or restrict any land-
Landlord may lord from proceeding against his tenant, who shall wrongfully
Proceed under hold over after his term has expired, according to the provi;
iW.4,c 1. sions contained in an Actof the Parliament of Upper Canada, 30
passed in the fourth year of the Reign of His late Majesty -
King William the Fourth, intituled, An Act to amend the law
respecting real property, and to render the proceedings for
recovering possession thereof in certain cases, less difficult and
cxpensive. 85

Court may CCLXVIL Whenever it shall appear on the trial of any
al'ow proof of ejectment at the suit of a landlord against a tenant, that such
x’;‘t’e’:;’gﬂ‘"‘;ﬂs‘s tenant or his Attorney hath been served with due notice of trialy
soonas the  the Judge before whom such cause shall come on to be tried,
landlord shall shall, whether the Defendant shall appear upon such trial or 40
have establish- : : : F— .
ed his right to 1Ot, permit the claimant on the trial, after proof of his right to
recover pos- recover possession of the whole or of any part of the premises’
session, & mentioned in the Writ in ejectment, to go into evidence of the
mesne profits thereof which shall or might have accrued fiom:
the day of the expiration or determination of the tenant’s'43
interest in the same, down to the time of the verdict givenin
the caunse, or te some preceding day to be specially mentioned”
therein, and the Jury on the trial finding for the Claimant .
shall in such case give their verdict upon the whole mattér;
‘both as to the recovery of the whole or any part of the premises, 50



and also as to the amonnt of the damages to be paid for -such
mesne profits, and in such case the landlord shall have Judg-
ment within the time hereinbefore provided, not only for the
recovery of possession and costs, but also for the mesne profits

5 found by the Jury ; Provided always, that nothing hereinbefore proviso.
contained shall be construed to bar any such landlord from
bringing any action for the mesne profits which shall accrue
from the verdict, or from the day so specified therein, down
1o the day of the delivery of possession of the premises reco-

10 vered in the ejectment.

CCLXVIIL In all casesin which such security shall have count may
been given as aforesaid, if upon the trial a verdict shall pass order execu-
for the Claimant, unless it shall appear to the Judge before [\, ¥ithip
whom the same shall have been had, that the finding of the

15 Jury was contrary to the evidence or that the damages given
were excessive, such Judge may in his discretion order that
Judgment may be entered and execution issue in favour of the
Claimant at the expiration of six days next after the giving of
such verdiet. : ,

20 CCLXIX. All recognizances and securities entered into in As to rerog-
pursuance of the Section of this Act numbered two hundred :Lﬁﬁﬁf‘:f;‘“
and sixty-six, may and shall be taken respectively in such and proceed-
manner and by and before such persons as are provided and ivgs on them.
authorized in respect of recognizances of bail upon actions and

25 snits depending in the said Superior Courts, and subject to the
like fees and charges; but no action or other proceeding shall
be commenced upon any such recognizance or secarity after
the . expiration of six months from the time when possession of
the premises or any part thereof shall actually have been

30 delivered to the landlord.

CCLXX. Nothing herein contained shall be construed 10 Rights of
rejudice or affect any other right of action or remedy which landiords not
andlords may possess in any case hereinbefore provided for, {’;f;“ﬁ‘:fd by

otherwise than hereinbefore expressly enacted. )

35 CCLXXI. Where an action of ejectment shall be brought by Mortgagor
any mortgagee, his heirs, executors, administrators or assignees sved in eject-
for the recovery of the possession of any mortgaged lands, tene- :ﬁg‘ﬁ{:“
ments or hereditaments, and no suit shall be then depending may pay into
in the Court of Chancery for or touching the foreclosing or Court the

40 sedeeming of such mortgaged lands, tenements or heredita- :;:‘;;',“g';‘ggf the

ments, if the person having right to redeem such mortgaged debt, interest
lands, tenements or hereditanents, and who shall appear and a{:"!f“;“r and
become Defendant in such action, shall at any time pending f,:dis:._hz’,?&,

. such action, pay unto such mortgagee, or in case of his refusal &.. :

45 shall bring into the Court where such action shall be depending,
all the principal moniesand interest due on such mortgage, and
also all such costs as have been gx%)ended _in'any suit at law

orin equity upon such merigage, (such money for principal,
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interest and costs, to be ascertained and computed by the
Court where such action is or shall be pending, or by the
proper officer by such Court to be appointed for that purpose),
the monies so paid to such mortgagee or brought into such
Court shall be deemed and taken to be in full satisfaction and 5
discharge of such mortgage, and the Court shall and may dis-
charge every such mortgagor or Defendant of and from the
same accordingly, and shall and may by rule of the same
Court compel such mortgagee to assign, surrender or re-convey
sach morigaged lands, tenements and hereditaments, and 10
such estate and interest as such mortgagee has therein, and to
deliver up all deeds, evidences and writings in his custody
rélating to the title of such niortgaged lands, tenements and
hereditaments unto such mortgagor who shall have paid or
brought such monies into the Court, his heirs, executors . or 15
administrators, or to such other persons as he or they shall, for
that purpose, nominate and appoint.

CCLXXIIL Nothing herein contained shall extend to any
case when the person against whom the redemption is or shall
be prayed, shall (by writing under his hand or the hand of his 20
Attorney, Agent or Solicitor to be delivered before the money
shall be brought into such Court of law to the Attorney or Soli-
citor for the other side), insist either that the party praying-a
redemption has not a right to redeem, or that the -premises are
chargeable with other or different principal sums than what 25
appear on the face of the mortgage or shall be admitted on the
other side, or to uny case where the right of redemption to the
mortgaged lands and premises in question inany cause or suit
shall be contravened or questioned by or between different
Defendants in the same cause or suit, or shall be any prejudice 30
to any subsequent mortgage or subsequent incumbrance, any
thing herein contained to the contrary thereof in any wise not-
withstanding. :

CCLXXIIIL. if any persons shall bring anaction of eject-
ment after a prior action of ejectment shall have been unsuc- 55
cessfully brought by such person or by any person through or
under whom he claims, against the same Deferdant or against
any person through or under whom he defends, the Court or'a®
Judge, may, if they or he think fit, on the application of the
Defendant at any time after such Defendant has appeared to 40
the Writ, ‘order that the Plaintiff shall give to the Defendant
security for the payment of the Defendant’s costs, and that all
further proceedings ‘in the cause shall be stayed until such
security be given, whether the prior action shall have:been
disposed of by discontinuance or by non-suit, or by Judgment 45
for the Defendant.

Ameadments. 'CCLXXIV. The several Coiuts and the Judges theteof rés

Ceurts may

pectively, shall and may exercise over the proceedings in-eject-

make oll such mént under this Act, the like: jurisdiction as exercised in:the
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old action of ejectment, so as to ensure a trial of the title and sweadmeats,
of actual ouster when necessary, and for all other purposes * frmedy.
for which such jurisdiction might have been exercised.

And in order to give to Plaintiff’ a further remedy by Writ of
3 Mandamus ; Be it enacted :—

CCLXXYV. The Plaintiff, in any action in either of the Superior Plintiff giv-
Courts, except replevin or ejectment, may indorse upon the iﬂz"gf"!ice "
Writ and copy to be served, a notice that the Plaintiff intends weit may
to claim a Writ of Mandamus, and the Plaintiff may thereupon ciim Manda-

10 claim in the declaration, either together with any other demand ms for'encr-
which may now be enforced in such action, or separately, & Writ Producd
of Mandamns commanding the Defendant to fulfil any duty in towards'him.

the fulfilment of which the Plaintiff is personally inferested.

CCLXXVI. The declaration in ‘such action shall set forth What shall be
15 sufficient ground upon which such claim is founded, and shall 5:‘,‘.‘;’33‘!
set forth that the Plaintiff is personally interested therein, and sach case. "
that he sustains or may sustain damage by the non-performance o
of such duty, and that performance thereof has been demanded

by him and refused or neglected.

20 CCLXXVIL The pleadings and other proceedings in any proceedings
action in which a Writ of Mandamus is claimed, shall be the insuch action.
same in all respects as nearly as may be, and costs shall be Costs.
recoverable by either party, as in an ordinary action .for .the
recovery of damages ; and in case Judgment shall be given for syggment and

25 the Plaintiff that a Mandamus do issue, it shall be lawful for execution
the Court in which such Judgment shall be given, if it shall
see fit, besides issuing execution in the ordinary way for the
costs and damages, also to issue a peremptory Writ of Man- peremptory
damus to the Defendant, commanding him forthwith to perform Mandemes.

30 the duty to be enforced.

CCLXXVIII. Such Writ need not recite the declaration or Farm of such
other proceedings or the matter therein stated, but shall simply writ.
command the performance of the duty, and in other respects

35 shall be in the form of an ordinary Writ of Execution, except
that it shall be directed to the party and not to the Sheriff,. and To whom ad-
may be issued in term or vacation and returnable forthwith, and dressed.
no return thereto, éxcept that of compliance, shall be allowed,
but time to return it may upon sufficient ground be allowed by g nevereto
40 the Court or a Judge, either with or without terms. '

CCLXXIX. The Writ of Mandamus so issued as aforesaid, y, .gct ang
shall have the same force and effect as a peremptory. Writ of how enforced.
Mandamus, and in case of disobedience, may be enforced by
attachment.

45 CCLXXX. The Court may upon application by the Plaintiff; Court may
besides or instead of procgeding against the disobedient party order the
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by attachment, direct that the act required to be done may be -
done by the Plaintiff or some other person appointed by the
Court, at the expense of the Defendaut, and upon the act
being done, the amount of such expense may be ascertained
by the Court either by Writ of enquiry or reference to the proper 5
officer, as the Court or a Judge may order, and the Court may

r orler payment of the amount of such expenses and costs, and

enforce payment thereof by execution. :

r CCLXXXI Nothing herein contained shall take away the -

- Jurisdiction of either of the Superior Courts to grant Writs of 10

* Mandanus ; nor shall any Writ of Mandamus issued out of such
Courts be invalid by reason of the right of the presecator to
proceed by action for Mandamus under this Act. '

CCLXXXI. Upon application by motion for any Writ of

concerning the Mandamus, the rule may in all cases be absolute in the first i3

isstie of pre-
rovative Wri

; instance, il the Court shall think fit, and the Writ may bear

of Mundumus. teste on the day of its issuing and may be made returnable

In case of

forthwith whether in term or in vacation, but time may be
allowed to return it Ly the Court or a Judge either with or
without terms; and the provisions of this Act, so far as they 20
are applicable, shall apply to the pleadings and proceedings
upon a prerogative Writ of Mandamus issued by either of the
Superior Courts.

And in order to give to Plaintiff a further remedy by Writ of
injunction ; Be it enacted : — 25

CCLXXXII. In all cases of breach of contract or other

breach of con- jninry, where the party injured is entitled to maintain and has

tract or other
injury Plain-

brought an action, he may in like case anud manner as herein-

il may clim before provided, with respect to Mandamus, claim a Writ of

injunstion
azains: repe-
vtion &e., am

injunction against the repetition or continuance of such breach 30
} of contract or other injury, or the committal of any breach of

ulso damages. contract or injury of a like kind arising out of the sarne con-

Notice to be
endor=el on
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guCh casc.

Proceedings
and judgment
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Enforcing
dnjunciion,

tract or relating to the same property or right, and he may also
in the same action include a claim for damages or other redress,

CCLXXXIV. The Writ of Summons in such action shall be 35
in the sume foum as the Writ of Summons in any personal -
action, but on every such Writ and copy thereof, there suall
be indorsed a notice, that in default of appearance the Plaintiff
muy, besides proceeding to Judgment and execution for da-
mages and costs, apply for and obtaina Writ of injunction. 40

CCLXXXV. The proceedings in such action shall be the
same as nearly as may be, and subject to the like control as
the proceedings in an action to obtain a Mandamus under the
provisions hereinbefore contained, and in such action Judgment - -
may be given that the Writ of injunction do or do not issue as 49
justice may require ; and in case of disobedience, such Writ
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of injunction may be enforced by attachment by the Court eor
when such Court shall rot be sitting by a Judge. :

CCLXXXVI. It shall be lawful for the Plaintiff at any time pjgintiar may
after the commencement of the action, and whether before or apply ez parte
5 after Judgment, to apply ex parte to the Court or a Judge for g‘;”a o
a Wiit of injunction to restrain the Defendant in such action ihe cyse, o
from the repetition or continuance of the wrongful act or
breach of contract complained of, or the committal of any
breach of contract or injury of a like kind, arising out of the
10 same contract or relating to the same property or right ; and Court may
such Writ may be granted or denied by the Court or Judge impo.e teims.
upon such terms as to the duration of the Writ—keeping an
account—giving security—or- otherwise, as to such Court or
Judge shall seem rea-onable and just ; and in case of disobe- porcing in-
15 dience, such Writ may be enforced by attachment by the Court, junction.”
or when such Court shall not be sitting, by a Judge ; Provided proviso:
always, that any order for a Writ of injunction made by a ,0"38} made
Judge, or any Writ issued by virtue thereof may be discharged, 2,2 Judge
or varied or set aside by the Court on application made thereto aside by the
20 by any party dissatisfied with such order. : Court.

And as to the action of replevin; Be it enacted :—

CCLXXXVIL It shall be lawful for the Plaintiff or Defen- Equitable de-
dant in replevin, in any cause in either of the Superior Courts 0¢e may be
in which, if Judgment were obtained, he would be entitled to'™"

95 relief against such Judgment on equitable grounds, to plead
the facts which entitle him to such relief by way of defence,
and the said Courts are hereby empowered to receive such
defence by way of plea,--provided that such plea shall begin with Commence-
the words “for defence on equitable grounds,” or words to the ment of plea.
80 like effect. .

CCLXXXVIII. Any such matter which if it arose before or Equitable de-
during the time for pleading would be an answer to the action ferce by way
by way of plea, may, if it arise after the lapse of the period yeg."  °
during which it could be pleaded, be set up by way of auditd

35 quereld.

CCLXXXIX. The Plaintiff may reply, in answer to any plra Replication on
of the Defendant, facts which avoid such plea upon equitable equitable
grounds, provided that such replication shall begin with the 8uwis.
words ¢ for replication on equitable grounds,” or words to

40 the like effect. '

CCXC. Provided always, that in case it shall appear to the Striking out
Court or any Judge thereof, that any such equitable plea or anysuch plea
" . D = . P ¢, which
equitable replication canunot be dealt with by a Court of Law cu;0.t bedealt
soas to do justice between the parties, it shall be lawful for withby a
45 such Court or Judge to order the same to be struck out, on such Cont of Law.
terms, as to costs and otherwise, as to such Court or Judge may

seem reasonable.
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And whereas the power of amendment now vested in -the
Courts, and the Judges thereof is insufficient to enable them
to prevent the failure of Justice by reason of mistakes and
objections of form ; Be it enacted as follows :—

CCXCI. It shall be lawful for the Superior Courts of Com- .5
mon Law, and every Judge thereof, and any Judge sitting at
Nisi Prius, at all times to amend all defects and errors in any
proceeding in civil causes, whether there is any thing in writing
to amend by or not, and whether the defect or error be that of -
the party applying to amend or not, and all such amendments;ly
may be made with or without costs, and upon such terms as
to the Court or Judge may seem fit, and all such amendments
as may be necessary for the purpose of determining in the
existing suit the real question in controversy between the parties,
shall be s0 made. 16

And with regard to actions on Bills of Exchange or other
negotiable instruments ; Be it enacted :—

CCXCII. Incase of any action founded on a bill of exchange
or other negotiable instrument, it shall be lawful for the Court
or a Judge to order that the loss of such instrument shall not 20
be set up provided an indemnity be given to the satisfaction of
the Court or Judgegor any officer of the Court, to whom.the
same may be referred by such Court or Judge, against the
claims of any other person upon such negotiable instrument.

And with respect to proceedings in"error and appeal ; Be it 2
enacted as follows :—

CCXCIII. No Judgment, decree or other proceeding, either

‘at law or in equity, shall be reversed or avoided for any error

or defect therein, unless the Writ of appeal be sued out and
prosecuted with] effect within six years after such Judgment, 30
decree or proceeding shall have been entered of record, made,
pronounced, had or completed. '

CCXCIV. If any person who is or shall be entitled to bring
error or appeal as aforesaid, shall be at the time such title
accrued, within the age of twenty-one years, feme covert, non 35
compos menlis, or without the limits of this Province, then such
person shall be at liberty to sue out his Writ of appeal so as
such person commences or brings and prosecutes the same
with effect within six years after coming to or being of full
age, discovert, of sound memory, or return to the Provinge ; 4
and if the opposite party shall, at the time the title to bring
error and appeal accrued, be without the limits of this Province,
then the Writ of appeal may be sued out, provided the pro-
ceeding be commenced and prosecuted with effect within.six: -
years after the return of such party to this Provinge. ' 4
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And with respect to the payments of weekly allowance to
insolvent debtors, and as to Gaol limits, and to the discharge
of such debtors ; Be it enacted ;—

CCXCV. If any debtor in close custody upon any mesne pro- 1y what cases
5 cess, OF in exccution, or upon an attachment, or other process a debtor in
issued by any Court in Upper Canada, for non-payment of costs, :{,‘:j‘f ‘{,‘L"c‘:,d_"
or for non-payment of any sum of money awarded, or for the non- titled to week-
payment of any claim in the nature of a debt or demand due, ly allowance.
being a sum certain or capable of being ascertained by computa-
10 tion, and not in the nature of a penalty to enforce the doing of
some act, other than the paynient of a sum of money, (in which
several cases, the debtor shall be deemed to be a prisoner in ex-
ecution,) shall make oath that he is a prisoner in close custody,
setting forth on which of the causes of detention above specified,
15 and that he is unable to find security for the limits, and is not
worth the sum of five pounds, and in case he is in custody on
mesne process that he is unable to procure bail to the action, and
that he does not believe the demand of the Plaintiff to be just, and
for that cause and no other he resists payment of the same and
%0 refuses to confess Judgment for the sum -swormn to, it shall be
lawful for the Court from which the process against such debtor
issued, or any Judge having authority to dispose of ‘matters
arising in suits in such Court, to make a rule or order on the
Plaintiff at whose suit such-debtor-is detained, to pay to such
25 debtor on the third Monday after the service of such rule or
order, and upon each Monday thereafter, so long as such debtor
shall be detained in prison at the suit of such Plaintiff for such
cause, the sum of five shillings, such payment to be made t0 Tpe allow-
the debtor or to the Gaoler in whose custody he is, for the use ance ;and how
30 of such debtor, and in default of such payment such debtor peyuble.
shall after service of a rule nisi or Judges’ Summons, to be Discharge if
obtained on oath of the default, be discharged from custody by "' P*i¢
tule or order, unless sufficient cause to the contrary be shewn : proviso.
Provided always that such discharge shall not, when the debtor
35 was confined on mesne process, prevent the-Plaintifi*from pro-
ceeding to Judgment and execution against the body, lands or
goods according to the practice of .the Court, and that such
discharge shall not, when the debtor was a prisoner in execu-
tion, be construed as a release or satisfaction of the Judgment
40 or other debt or demand for the non-payment whereof such
debtor wasin custody, or to deprive the Plaintiff of any remedy
against the lands or goods of such debtor.

CCXCVI. Whenever ‘any such debtor shall apply for the pebtor not
weekly allowance, or to be discharged from ‘custody for the entitled to
45 non-payment thereof, it shall be lawful for the Plaintiff at whose S owaice o
suit he i8 confined, to file interogatories for the purpose of dis- charge in de-
covering any property or effects which such debtor may be fwltt }:{P!Y-f
possessed of or entitled to, or which may be in the pOSSESSION poe e atall
or under the control of some other person for the use or benefit have answer-

of such debtor, or which-such debtor, having been in possession ¢4 interroge-
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toriea touch-  of may have fraudulently disposed of to injure his creditor, and

pe. ;." P to serve a copy of such interrogatories on such debtor, and
thereupon and uniil such debtor shall have fully answeredsuch
interrogatories upon oath to the satisfaction of the Court or
Judge, and filed his answers and given sufficient notice of }
such filing to the Plaintiff or his Attorney, no rule or order for
the payment of such weekly allowance shall be made, or if
previously made no order for his discharge for non-payment

thereof shall be made.

Filing in- CCXCVII. Where any such debtor shall have obtained the 19

terogatories order for payment of the weekly allowance, the Plaintiff at

v debion, &¢ whose suit he 1s confined may at any time file and serve such
interrogatories as aforesaid, and it shall be lawful for the Court
from which the process issued or a Judge as aforesaid, on
applicativn of the Plainiiff, to stay further payment until the 15
debtor shall have sworn to and filed his answers, and have
given to the Pla'niiff or his Attomney four clear days’ notice

thereof.

Defendantin ~ CCXCVIII. Whenever such debtor is a prisoner in close
::j::‘)' o custody in several suits or matters, he must make all the 2
only entitled  P1aintiffs in such suits or matters parties to his application for
to one allow- the weekly allowance, and" he shall only be entitled to one
ance, &¢.  yeekly .sum of five shillings, although he is in custody in
several suits and matters ; and in any such case if the weekly
allowance be unpaid the debtor shall have the same right as 2%
when he is in custody in one suit only, to be discharged from
custody in all the suits or matters named in the order for pay-
ment, and the Plaintiffs named in such order must all be made
parties on any application for the debtor’s discharge on account
of non-payment, and all such Plaintifts must join in adminis- 30
Inteiroga-  tering interrogatories to the Defendant, as if they were Plaintiffs
toriesinsuch ) ope suit, and such Plaintiffs shall regulate among themselves
case, ) o
the apportionment of .the weekly allowance and the arrange-

meat for payment thereof.

Allowance CCXCIX. The Plaintiff in ‘any suit shall be entitled to 35
way bere-  recover from his debtor all sums paid to him for weekly
Sopered from a]lowance while a prisoner on mesne process, and upon proof
costs, ‘of the amount of such payment before the proper taxing Officer,
such sums shall be allowed as disbursements in the suit and

be taxed as part of the costs thereof,

Debtor in CCC. Any debtor according to the intent and meaning of this
prison over Act, who shall have been confined in cloge custody in execution
;:;f,’o';‘:i‘;h’ for three successive calendar months, may, (on giving to the party -
his discharge 2t Whose suit he is a prisoner or to his Attorney, fifieen days’no-
ou certain’  tice of his intention to apply to be discharged from custody) upon 43
souditions.  proof of such notice, and von making oath that he is.not
worth five pounds exclusive of his necessary wearing apparel
and that of his family, and their beds and bedding and their -
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erdinary household ntensils, not exceeding in the whole the
value of ten pounds, and that he hath answered all interroga-
tories which have been filed by the Plaintiff, and hath given
due notice of such answers (or if no interrogatories have been
5 served, that he hath not been served with any interrogatories),
apply to the Court from which the process on which he is con-
fined issued, or to a Judge as aforesaid, for a rule or summons
to shew cause why he should not be discharged from custody,
and upon the return of such rule or summons, and where there
10 are interrogatories if the answers thereto are deemed sufficient
by such Court or Judge, such debtor shall be by rule or order
discharged from custody, and such discharge shall have the
same and no other effect as a discharge for non-payment of the
weekly allowance: Provided that the Court or Judge may on p o ico.
15 the return of the rule or summons, if the Plaintiff has already
filed interrogatories (which he is hereby authorized to do in
like manner as on an application for the weekly allowance),
and if further inquiry appears requisite for the ends of Justice,
allow to the Plaintiff a reasonabie time to file further interro-
20 gatories, and for the debtor to answer them before therule or
summons be finally disposed of : Provided also, that the Court Proviso.
or Judge may make it a condition of the debtor’s discharge,
that he shall first assign and coavey to the party at whose suit
he is in custody any right or interest which he may have or be
25 presumed to have in and to any property, credits and effects
other than the wearing apparel, beds, bedding and household .
utensils before mentioned, such assignment or conveyance to
be approved by the Court or Judge ; Provided lastly, that if it proviso.
shall appear that the debt for which such debtor is confined
50 was contracted by any manner of fraud or breach of trust, or
that he is confined by reason of any Judgment in an action for
breach of promise of marriage, seduction, criminal conversa-
tion, libel or slander, the Court or Judge may order the Appli-
cant to be recommitted to close custody for any period not ex-
35 ceeding twelve calendar months and to be then discharged.

CCCI. The limits of each County and Union of Counties Limits of
in Upper Canada for judicial purposes, shall be and are hereby Hunties so 1}“
déclared to be the limits of the Gaols of such Counties or ipereos o

Unions of Counties respectively.

40 CCCIlL. The Sheriff of any such County or Union of Coun- Sheriff may
ties may take ffom any debtor confined in the Gaol thereof in tike security
execution or upon mesne process, a bond with not less than . iat
two or more than four sufficient sureties, to be jointly and be will keep
severally bound in a penalty doubie the amount for which such the limits,

45 debtor is so confined, conditioned that such debtor shall i orders of -
remain and abide within the limits of such Gaol and shall not e Cour, sc.
depart therefrom, unless discharged from custody in the suit
or matter upon which he was so confined by due course of law,
and also that such debtor shall and will during all the time

50 that he shall be upon the limite subject to such custody, ok
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serve and obey all notices, orders or rules of Court touching or
concerning such debtor, or his answering interrogatories, ‘or
his returning and being remanded into close custody, and that
they will produce such debtor to the Sheriff when they or either

Justificationof Of them shall be required, upon reasonable notice; and the 5

the sureties.

Sheriff may also require each surety when there are only two,
to make oath in writing, to be annexed to the bond, thathe isa
freeholder or householder in some part of Upper Canada, statin;
where, and is worth the sum for which the debtor is in custody,
(naming it) and fifty pounds more over and above what will 1o
pay all his debts, or where there are more than two sureties,
then that each surety shall make oath as aforesaid, that he isa
freeholder or householder as aforesaid, and is worth one half
the sum for which the debtor isin custody, (naming it) and
fifty pounds more, over and above what will pay all his debhts. 15

Onreceiptor CCCIIL. Upon receipt of such bond, uccompanied by an

such security
Sheriff may
allow the
debtor the

affidavit of a subscribing witness of the due execution thereo,
and by the sureties’ affidavits of solvency, if required by the
Sherift, it shall be lawful for the Sheriff to permit and allow

limits, without the debtor to go out of close.custody in Gaol, into and upon the 20

being liable

for an escape.

Gaol limits, and so long as such debtor shall remain within
the said limits without defarting therefrom, and shall in all
other respects observe, fulfil and keep on his part the condi-
tion of the said bond, such Sheriff shall not be liable to the
party at whose suit such debtor was confined, in any action, 2
for the escape of such debtor from Gaol. -

I thesureties ~ CCCI1V. In case the Shexiff shall have good reason to appfég
become insol- hend that such sureties or either of them, have, after entering -

vent, &c,,

Sheriff may
re-take the
debtor, Xc.

Provisu.

In cuse of
breach, Sheri
may be re-
quired fo ag-
sign the Bon
and on doing

soshall be dis-
charged from

liability.

into such bond, becomne insufficient to pay the amount seve-
rally sworn 1o by them, it shall be lawful for him again to arrest $0
the debtor, and to detain him in close cunstody, and the sureties
of such debtor may plead such arrest and detention in bar of any
action to be brought against them upon the bond so entered into
by them, and such plea if sustained in proof shall wholly dis-
charge them from such action; Provided altrays, that such 35
debtor may again obtain the benefit of the Gaol limits, on giving
a new bond with suretics as aforesaid, to the Sheriff. '

CCCV. Upon any breach of the condition of such bond, the
ff party at whose suit the debtor is confined, may require the
Sherift 1o assign the same to him, which assignment shall be 40

1, made in writing, under the seal of the Sheriff, and attested by.
at least one witness, and the assignee of the Sheriff or the
executors or administrators of such assignee, may maintain
an action in his or their own names upon such bond, which,
action the Sheriff shall have no power to release ; but upon
executing such assignment at such request, the Sheriff shall
he thenceforth discharged from all liability on account of the
debtor or his safe custody. )
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CCCVI. The sureties of any such debtor may swrrender him Sureties may
into the custody of the Sheriff at the gaol, and it shall be the d’“ake oF fen=
duty of the Sheriff, his Deputy or Gaoler, there to receive such ger of the
debtor into custody, and the sureties may plead such surrender debtor.

5 or an offer to surrender, and the refusal of the Sheriff, his.
Deputy or Gaoler to receive such debtor into custody at the
gaol, in bar of any action brought on the bond for a breach of
the condition happening after such surrender or tender and
refusal, and such plea, if sustained in proof, shall discharge

10 them from any such action : Provided always, that such debtor provise.
may again obtain the benefit of the limits on giving a new
bond with sureties as aforesaid, to the Sheriff.

CCCVIIL. The parfy at whose suit any debtor is confined, Debtor on
may at any time while the debtor enjoys the benefit of the limits bound
15 limits, file and serve such intemnogatories, to be answered by ;o roeatorics.
such debtor in manner aforesaid ; and in case such debtor shall
neglect or omit for the space of fifteen days next after service
thereof, to answer such interrogatories and to file the answers,
and to give immediate notice of such filing to the party at whose
20 suit he is in custody, or to the Attorney of that party, the Court
ora Judge as aforesaid, may make a rule or order for such
debtor’s being committed to close custody, and it shall be the
duty of the Sheriff on due notice of such rule or order, forthwith Penalty for
to take such debtor and re-commit him to close custody until refusal.
25 he shall obtain a rule of Court or Judge’s order for againad- -
mitting him to the limits, on giving the necessary bond as afore-
said, (which rule or order may be granted on the debtor’s
shewing that he has filed his answers to such interrogatories,
and has given to the Plaintiff or his Attorney ten days’ notice
30 thereof, and of his intention to apply), or until he shall be
otherwise discharged by due course of law.

CCCVIII. The party at whose suit any debtor is confined in Plaintiff may
execution, may, whenever such debtor shall talie the benefit have execu-
of the limits, sue out any execution against his lands or goods, ;,‘°;‘r,;gt;m§}

35 notwithstanding. such debtor was charged in execution, and debior on the
such execution shall not be stayed, but shall be proceeded limits
with until executed, although such debtor has been re-com-
mitted to close custody ; Provided always, that the wearing p;yviso.
apparel of such debtor and that of his family, and their beds . .

10 and bedding, and household utensils, not exceeding together gac buon
the value of ten pounds, and the tools and implements of the tion. :
trade of such debtor, not exceeding in value five pounds, shall
be protected from such subsequent execution.

CCCIX. None of the ‘oregoing provisions relative to the yoregoing -
45 weekly allowance, discharge from custody on account of in- provisions not
solvency or Gaol limits, shall extend or be applicable to debtors gz:;:undigo
who shall, at the same time be in custody upon any criminal custody, &c.,

charge. . on any crimi-
8¢ . o - " nal charge.
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CCCX. Every person who shall upon any examination upon
oath oraffirnation or in any affidavit made or taken in any
proceedings under this Act, wilfully and corruptly give false
evidence or wilfully and corrupily swear or affirm any thing
which shall be false and shall be thereof convicted shall be §
liable to the penalties of wilful and corrupt perjury.

And with respect to costs’; Be it enacted :—

CCCXL. Until otherwise ordered by rule of Court, the costs
of Writs issued under the authority of this Act and of all other
proceedings under the same, shall be and remain as nearly as 10
the nature thereof will allow, the same as heretofore, but in no
case greater than those already established ; Provided always,
that hereafter no mileage shall be taxed or allowed for the ser-
vice of any Writ, paper or proceeding, without an affidavit
being made and produced to the proper taxing officer, stating 15
the sum actually disbursed and paid for such mileage, and the
name of the party 1o whom such payment was made.

CCCXIL If the Plaintiff in any action of trespass or trespas
on the case brought or to be broaghtin either of the said Court
or in any county Court in Upper Canada, shall recover by the 20
verdict of a Jury less damages than forty shillings, such Plaintiff
shall not be entitled to recover in respect of such verdict any
costs whatever, whether the verdict be given on any issue tried
or Judgment have passed by default, unless the Judge or Pre-
siding officer before whom such verdict shall be obtained shall %
immedsately afterwards certify on the back of the record or of
the writ of trial or inquiry that the action was really brought to
try a right besides the right to recover damages for the trespass or
grievance in respect of which the action was brought, or that the
trespass or grievance in respect of which the action was brought
was wilful and malicious : Provided always, that nothing $0
herein contained shall ext:nd or be construed to extend to
deprive the Plaintift of costs in any action brought for a trespass
or trespasses over any landgs, wastes, closes, woads, plantations
or inclosures, or for entering into any dwelling, out building or
premises in respect to which notice not to trespass shall have 35
been previonsly served by or on behalf of the owner or occu-
pier of the land trespassed aver, upon or left at the last reputed-
or known place of abode of the Defendant in such action ; Pro-
vided also, that nothing in this section shall be construed to
entitle any Plaintiff 1o recover costs as of an action brought in 40
a Superior Court in any case where by law his action might
properly have been brought in an inferior Cournt.

And in order to enable the Courts and Judges to carry this
Act thoroughly into effect, and to enable them from time to
time to make rules and regulations, and to frame Writs and 45
proceedings for that purpose ; Be it enacted, as follows i~
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CCCXIII. It shall be lawful for the Jﬁdges of the said Courts Power to

or any four or more of them of whom the Chief Justices shall W:}i‘:"’zzﬁif"’
be two, from time to time to make all such general rules and fo this Act.
orders for the effectual execution of this Act, and of the inten-
5 tion and object hereof, and for fixing the costs to be allowed
for and in respect of the matters herein contained and the per-
formance thereof, and for apportioning the costs of issues, and
for the purpose of enforcing uniformity of practice in the allow-
ance of costsin ths said Courts, as in their judgment shall
10 be necessary or proper, and for that purpose to meet from time
to time as occasion may require ; and it shall also be lawful To make fur-
for the said Judges, or any four or more of them of whom the fheralterations
Chief Justices shall be two, by any rule or order to be from plcading, &e.
time to time by them made in Term or Vacation at any time
15 within five years after this Act shall come into force, to make
such further alterations in the time and mode of pleading in the
said Courts and in the mode of entering and transcribing plead-
ings, judgments and other proceedings in actions at law, and in
.the time and manner of objecting to errors in pleadings and other
20 proceedings, and in the mode of verifying pleas and obtaining
final judgment without trial in certain cases, as to them may
seem expedient, any thing in this Act to the contrary notwith-
standing ; and all such Rules, Orders or Regulations shall be Rules, &e., to
laid before both Houses of the Parliament of this Province, if Je Jai1 before
2 Parliament be then sitting, immedijately upon making the any not to
same, or if Parliament be not sitting, then within twenty days bave effect
after the next meeting thereof ; and no such Rule, Order or [ 2 sertain
Regulation, shall have effect until three months after the same after.
shall have been so laid before both Houses of Parliament, and
30 any Rule, Order or Regulation so made shall, from and after
such time as aforesaid, be binding and obligatory on the said
Courts and on all Courts of error and appeal in this Province,
into which the Judgments of the said Courts or either of them
shall be removed, and be of like force and effect as if the provi-
35 sions contained therein had been expressly enacted by the Par-
liament of this Province : Provided always, that it shall be Proviso: such
lawful for the Governor of this Province, by proclamation, or g‘i’s'iﬁxébfn
for either of the Houses of Parliament, by any resolution, at whole or in
any time within three months next after such Rules, Orders and part.
40 Regulations shall have been laid before Parliament, to suspend
the whole or any part of such Rules, Orders or Regulations,
and in such case the whole or such part thereof as shall be so
suspended, shall not be binding or obligatory on the said Courts
or on any Court of error and appeal ; Provided also, that Proviso.
45 nothing herein contained shall be construed to restrain the an-
thority or limit the jurisdiction of the said Courtsor the Judges
thereof, to make rules or orders, or otherwise to regulate and
dispose of the business therein.

_ CCCXIV. Such new or altered writs and forms of proceed- As to issue,
% ings may be issued, entered and taken, as may by the Judges of &c- of new or
the said Court, or any four or more of them of whom the Chief ]
6 .
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Justices shall be two, be deemed necessary or expedient for
giving effect to the provisions hereinbefore contained,and in
such forms as the Judges as aforesaid shall from time to time
think fit to order ; and such writs and proceedings shall be
acted on and enforced in such and the same manner as writs b
and proceedings of the said Courts are now acted upon and
enforced, or as near thereto as the circumstances of the case
As to existing Will admit ; and any existing writ or proceeding, the form of
writs of which which shall be in any manner altered in pursuance of this Act,
g,‘fef:;“é;smis shall, nevertheless, be of the same force and virtue as if no al- 10
Act teration had been made therein, except so far as the effect
thereof may be varied by this Act. '

This Act not CCCXYV. Nothing in this Act contained shall in any way

to affect pow- yestrict or limit the powers now vested by law in any one of

o Eiudee by the Judges of the Superior Courts of law, sitting apart from the 15

13& 14 V. ~ others of them, in Term time, or sitting in Chambers, but sll

e 51 the powers conferred by an Act of the Parliament of this Pro-
vince, passed in the Session held in the thirteenth and
fourteenth years of Her Majesty’s Reign, and intituled, Az Act
to confirm and give effect to certain rules and regulations made 20
by the Judges of Her Majesty’s Court of Error and Appeal for
Upper Canada, and for other purposes, relating to the powers
of the Judges of the Courts of Law and Equity in that part of
the Province, and the practice and decisions of certain of those
Courts, shall continue to be exercised by such Judges, and 25
shall extend tc all matfers and questions to arise and be decided
under this Act, and wherever any power is given by this Aect
to the Court or a Judge, the words * a Judge ’° shall be held to:
authorize any Judge of either of the said Superior Courts, to
exercise such power, altho’ the particular proceeding may not 30
be ina cause pending in the Court whereof he is a Judge.

Short Titleof  CCCXVI. In citing this Act in any instrument, document or
this Act . . g - y s QO
* proceeding, it shall be sufficient to use the expression ¢ The
Common Law Procedure Act 1856.”

Actsandparts CCCXVIIL. And be it enacted, That from the time when this 3
of Actstepeal- Act shall commence and take effect, the fourth, fifth, sixth,
ed. seventh, eighth, ninth, fourteenth and thirty-fifth Sectlons of an
Act of the Parliament of Upper Canada, passed in the second
year of the Reign of the late King George the Fourth, intituled,
Part of Actot An Act to repeal part of and amend the laws now in force
U.C 2 G- 4, respecting the practice of His Majesty’s Court of King’s Bench 40
o in this Province ; the whole of an Act passed in the fifty-ninth
year of the Reign of the late King George the Third, intituled,
Actof U.C., An Actlo prevent the abatement of any action against ajoint
589G 3,¢-25- oplicor or contractor or partner, on account of the other Joind
parties not being made defendants ; the forty-fourth Section of 45
an Act of the Parliament of this Province, passed in the eighth
Part of Act of year of Her Majesty’s Reign, intituled, An Act for the relief of

fazgdasc-“, tnsolvent debtors in Upper Canada, and for other purposes
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therein mentioned ; the whole of an Actof the Parliament of
this Province, passed in the eighth year of Her Majesty’s Reign,
intituled, An Act to allow the issuing of testatum Wrils of ActofCanada,
Capias and respondendum in the several districts of Upper 8 V- ¢ 36
5 Canada, and for other purposes therein mentioned ; the -
twentieth, twenty-first, twenty-second, twenty-third, twenty-
fourth, twenty-fifth, twenty-sixth, twenty-seventh, twenty-eighth,
thirtieth, thirty-first, thirty-third, thirty-fourth and thirty-sixth
Sections of an Act of the Parliament of this Province, passed
10 in the twelfth year of Her Majesty’s Reign, intituled, An Act Part of Act of
to make further provision for the Administration of Justice by Cauada, 12V.
the establishment of an additional Superior Court of Common ™
Law, and alse a Court of Error arnd Appeal, in Upper Canada,
and for other purposes; the first Section of an Act of the
15 Parliament of this Province, passed in the twelfth year of Her
Majesty’s Reign, intituled, An Act to amend and extend the
provisions of the Act of this Province, intituled, * An Act 1o Partof Act of
“adllow the issuing of testatum writs of capias ad respondendum ?aggday 2v.
“in the several districts of Upper Canada, arnd for other pur- < ™
20 ¢ poses therein mentiored ;° the whole of an Act of the
" Parliament of this Province, passed in the Session holden
in the fourteenth and fifteenth years of Her Majesty’s Reign,
intituled, An Act to alter and seitle the mode of proceeding it oCanada
in the action of Ejectment ; the whole of an Act of the Parlia- 14, 15 V.
25 ment of this Province, passed in the Session holden in the four- ¢ 114
teenth and fifteenth years of Her Majesty’s Reign, intituled,
An Act to aller the period for holding certain Courts inthe pctorCanada,
County of York ; the whole of an Act of the Parliament of this 14,15 V.
Province, passed in the Session held in the fourteenth and © '3
30 fifteenth years of Her Majesty’s Reign, intituled, An Act 0 ActofCanada,
authorize and require the several Deputy Clerks of the Crown 14,15 V.
to perform the duties of Clerks of Assize in their respective &
Counties in Upper Canada, except as therein mentioned ; the ’
whole of an Act of the Parliament of this Province, passed in
35 the Session holden in thle fourteenth and fifteenth years of Her
Majesty’s Reign, intituled, An Act {o provide aremedy against
absgnt yDefendc%:;ts; the whole of an Act of the Parliament ﬁc,tfsméuada'
of this Province, passed in the sixteenth year of Her Majesty’s ¢ 10.
Reign, intituled, An Act to explain an Act intiluled ¢ An Act ActofCanods,
040 provide a remedy against absent Defendants ;’ the first 16 V.c. 88.
thirteen Sections inclusive, the fifteenth, sixteenth, eighteenth,
nineteenth, twenty-sixth, twenty-seventh, twenty-eighth and
twenty-ninth Sections of an Act passed in the sixteenth year of
Her Majesty’s Reign, intituled,. Az Act toprovidefor the more Partof Act of
15 equal distribution of business in and to improve the practice Ca{‘_?ga, 16 V.
of the Superior Courts of Com:mon Law in Upper Canada,and "
Jor other purposes therein ientioned; the forty-third, forty-
~ fourth and forty-fifth Sections-of an Act passed in the eighteenth
yeat of Her Majesty’s Reign, infituled, An Act to amend the Part of Act of
%0 Criminal Law of this Province; the whole of the Act of the Canads, 18 V.
Parliament of Upper Canada, passed in the second year of the * >
Reign of the late King William the Fourth, intituled, An Act él%of U.C.,
6* '

. 4, c. 5.
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to afford means for atlaching the property of Absconding
Debtors ; the whole of an Act of the Parliament of Upper
Canada, passed in the fifth year of the Reign of the late King
Actof U. C., 'William the Fourth, intituled, An Act to continue and amend the
5W.dr e low for atlaching the property of Absconding Debtors; the 5
whole of an Act of the Parliament of this Province, passed in
Actof Canada, the twelfth year of Her Majesty’s Reign, intituled, Az Act to
12V.c.67.  reduce the expense of proceedings in Upper Canada against
the property of -Absconding or Concealed Dcblors; the whole
of an Act of the Parliament of Upper Canada, passed in the 10
forty-fifth year of the Reign of the late King George the Third,
ActofU. C., intituled, An. Act for the relief of Insolvent Deblors ; the
45G- 3,¢. 7. whole of an Act of the Parliament of Upper Canada, passedin
the second year of the Reigu of the Jate King George the Fourth,
ctofU. C., intituled, An Act to make further regulations respecting the 15
G.4,c. 8 weckly maintenance of insolvent debtors; the whole of an Act
of the Parliament of Upper Canada, passed in the eighth year
of the Reign of the late King George the Fourth, intitaled, Az
Actof U C., Act for the further relief of Insolvent Debtors ; the whole of
8G.4,c.8.  an Act of the Parliament of Upper Canada, passed in the fourth 20
year of the Reign of the late King Williain the Fourth, intituled,
ActofU. C., An Act to afford relief to persons confined or MESNE PTOCess ;
4W.4,c 3. the whole of an Act of the Parliament of Upper Canada, passed
in the eleventh year of the Reign of the late King George the
Act of U. C., Fourth, intituled, An Act to repeal and amend the laws now in 23
11 G. 4, ¢. 3. force respecting the limils of the respective Gaols ‘in this Pro-
vince ; the whole of an Actof the Parliament of Upper Canada,
passed in the fourth year of the Reign of the late King William
Actof U. C., the Fourth, intituled, An Act io extend the limits assigned to the
4 W. 4, c. 10. yespective Gaols in this Province, and to afford to Plaintiffs §
the means in some cases of more effectually compelling the pay-
ment of debts due to them by Defendants in execulion; the
whole of an Act of the Parliament of Upper Canada, passedin
the fifth year of the Reign of the late King William the Fourth,
Actof U. C., iatituled, An Act to mitigate the law in respect to imprisonment 35
5W.4,c.3 for debt ; the whole of an Act of the Parliament of this Pro-
vince, passed in the Session held in the tenth and eleventh
Actof Canada, years of the Reign of Her Majesty, intituled, An Act to amend
10,11 V. c. 15, the law of imprisonment for debt in Upper Canada, together
with all other Acts or parts of Acts of the Parliament of Upper 40
Other incon Canada or of this Province, at variance or inconsistent with the
sictont aeon- provisions of this Act, shall be and the same are hereby re-
ments. pealed, except so far as the said Acts or any of them, or any
thing therein contained, repeal any former Act or Acts or any
part thereof, all which last mentioned Ast or Acts shall remain 45
and continue so repealed, and excepting also so far as the said
Acts or parts of Acts hereby repealed, and the provisions thereof
or of any of them, shall and may be necessary for supportjng, .
continuing and upholding any writs that shall have been issued
or proceedings that shall have been had or taken before the 50
commencement of this Act, and any further proceedings taken
or to be taken thereon

o

Exeeption,
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SCHEDULE A.
No. 1.—(Vide Section 16.)

WrIT OF SUMMONS WHEN THE DEFENDANT RESIDES WiTHIN THE
JURISDICTION.

Upper Canada, }? Vicroria, by the Grace of God, &ec.
County of § ToC.D.of in the County of

(SEaL.)

We command you that within ten days after the service of this
Writ on you, inclusive of the day of such service, you do cause an
appearance to be entered for you in our Court of s
in an action at the suit of A. B. ; and take notice thatin default
of your so doing the said A. B, may proceed therein to Judg-
ment and Execution.

Witness, &c.
In the margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the
Crown and Pleas, in the County of

(Signed,)  J. H., Clerk (or Deputy Clerk.)
Memorandum to be subscribed on the Writ. .

N. B.—This Writ is to be served within six calendar months
from the date thereof, or if renewed, from the date of such
renewal, including the day of such date, and not afterwards.

Indorsements to be made on the Writ before the service thereof.

This Writ was issued by E. F., of , Attorney
for the said Plaintiff, or this Writ was issued in person by A.
B., who resides at (mention the City, Town, incorporated or
other Village, or Township within which such Plaintiff resides).

Also the indorsement required by the twenty-sixth Section of
the Act.

Indorsement to be made on the Writ after service thereof.
This Writ was served by X. Y. on C. D., (the Defendant or
the

one of the Defendants) on day of
one thousand eight hundred and '




86
No. 2.—( Vide Section 22.)
WariT or CaPIAs.

Upper Canada, Vicroria, &ec.,
County of To the Sheriff of, &c.

SEAL. .

( We lommand you that you take C. D., if he shall be found
in your (County or United Counties), and him safely keep until
he shall have given you bail in an action (on promise or of
debt, &ec.,) at the suit of A. B., or until the said C. D. shall by
other lawful means be discharged from your custody : And we
do further command you, that on execution hereof you do
deliver a copy hereof to the said C. D.; and We hereby require
the said C. D. to take notice that within ten days after execu-
tion hereof on him, inclusive of the day of such execution, he
cause special bail to be put in for him in our Court of )
according to the warning hereunder written (or indorsed
hereon), and that in default of his so doing, such proceedings
may be had and taken as are mentioned in the said warning :
And We do further command you the said Sheriff, that imme-
diately after the execution hereof, you do return this Writ to
the said Court, together with the manner in which you shall
have executed the same, and the day of the Execution thereof,
ov if the same shall remain unexecuted and shall not be renewed
according to law, then that you do return the same at the
expiration of six calendar months from the date hereof, or of
the last renmewal hereof, or sooner if you shall be required
thereto by order of the Court or of a Judge.

Witness, &ec.
In the margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the
Crown and Pleas, in the County of

(Signed,)  J. H. Clerk (or Deputy Clerk.)
Memorandum to be subscribed on the Writ.

N. B.—This Writ is to be executed within six calendar
months from the date hereof, or if renewed, then from the date
of such renewal, including the day of such date, and not after-
wards.

Warninng to the Defendant.

1. If a Defendant being in custody shall be detained on this
Writ, or if a’Defendant being arrested thereon shall go to prison
for want of bail, the Plaintiff may declare against any such
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Defendant before the end of the Term next after such arrest,
and proceed thereon to Judgment and execution.

2. If a Defendant having given bail to the Sheriff on the
arrest, shall omit to put in special bail conditioned for his sur-
render to the Sheriff of the County from which the Writ of
Capias issued, and to file the bail piece in the Office of the
Clerk or Deputy Cletk of the Crown and Pleas for the same
County, gxe Plaintiff may proceed against the Sheriff or on the
bail bond.

3. If a Defendant having been served with this Writ and not
arrested thereon, shall not enter an appearance within ten days
after such service, in the Office of the Clerk or Deputy Clerk
of the Crown from which the Writ issued, the Plaintiff may
proceed to Judgment and execution.

Indorsement to be made on the Writ before the Service thereof.

This Writ was issued by E. F. of Attorney,
&c., as in form No. 1.

Bail for £ by affidavit, or by Judge’s order, as the
case may be.

Also the Indorsement required by the twenty-sizth Section of
the Act.

Indorsement to be made on the Wril after execution thereof.

This Writ was executed by X. Y., by armresting C. D., or as
the case may be, as to service on any Defendant, on

the day of one thousand eight hundred
and

No. 8.—(Vide Section $5.)

WRIT WHERE THE DEFENDANT BEING A BriTisn SumiecT
RESIDES ouT oF UrpErR CANADA.

Upper Canada, g Vicrora, &c.
County of To C. D., of

(SEar.)

We command you that within (here insert a sufficient number
of days according to the directions in the Act,) days
after the service of this Writ on you, inclusive of the day of
such service, you do cause an appearance to be entered for
you in our Court of , in an action at the suit of
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A. B.; and take notice that in default of your so doing, the
said A. B. may, by leave of the Court or a Judge, proceed
therein to Judgment and execution.
- Witness, &c.
In the margin.
Issued from the Office of, &e., (as in foregoing cases.)
Memorandum to be subscribed on the Writ.

N. B.—This Writ is to be served within six calendar months
from the date thereof, or if renewed, then from the date of such
renewal, including day of such date, and not afterwards.
Indorsements to be made on the Writ before the Service thereof.

This Writ is for service out of Upper Canada, and was
issued by E. F. of , Attorney for the Plaintiff] or
this Writ was issued in person by A. B. who resides at
(mentioning Plaintiff ’s residence, as directed in form No. 1.)

(Also the tndorsement required by the twenty-sixth Section of

the Act, allowing the Defendant two days less than the time
limited for appearance, to pay the debt and costs.

No. 4.—(¥ide Section 36.)

WriT weERE TRE DEFENDANT NOT BEING A Britisu Somsxcr
RESIDES oUT OF UPPER CaANADA.

Upper Canada, % VicToria, &ec.

County of To C. D, late of in the
County of
(SEAL.)
We command yon that within days (insert a

sufficient number according to the directions of the Act) after
notice of this Writ is served on you, inclusive of the day of
such service, you do cause an appearance to be enteréd for
you in our Court of in an action at the suit of A.
B.; and take notice that in default of your so doing, the said
A. B. may, by leave of the Court or a Judge, proceed thereon
to Judgment and execution.

Memorandum to be subscribed on the Writ.

The same as on form No. 8.
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Indorsement also as on-form No. 3.
And in the margin.

Issued from the Office of, &c., (as in foregoing cases.)
Notice of the foregoing Writ.

To C. D., late of (the City of Hamilton, in Upper Canada,)
or (now residing at Buffalo, in the State of New York.)

Take notice that A. B., of , in the County of s
Upper Canada, has commenced an action at law against you,
C. D., in Her Majesty’s Court of , by a Writ of
that Court, dated the day of ’
A. D. one thousand eight hundred and , and you
are required within days after the receipt of this

notice, inclusive of the day of such receipt, to defend the said
action, by causing an appearance to be entered for you in the
Office of the (Clerk or Deputy Clerk) for the County of ’
to the said action, and'in default of your so doing, the said A.
B. may, by leave of the Court or a Judge, proceed thereon to
Judgment and execution.

(Signed,)  A. B., the Plaintiff in person.

or
E. F., Plaintiff’s Attorney.

No. 5.—(Vide Section 41.)

Sercian INDOrRsSEMENT.

\After the Indorsement reéuired by'the twehfy—m‘wtk Section of
the Act, this special Indorsement may be inserted.)

The following are the particulars of the Plaintiff’s claim :
1851.

January 10.—Five barrels of Flour, at 20s...c.0000ee £ 5 0
July 2.—Money lent to the Defendant.... ...... 30 O
October 1.—A Horse sold to Defendant,..eeeeeaee 25 0

. £60 0
Paid.~....-............ 710

Ba]ance due....uu... £52 10

Or.
To Bread, (or Butcher’s Meat,) s’upplied ‘between the
1st January, 1851, and the 1st January, 1852.... £40 0
.Pa‘idl‘-ti"'t’t‘coovaoo;no 12 10’

Ba-lance dlle. s90 sc000e s £27 10
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(If any account has been delivered, it may be referred to with
its date, or the Plaintiff may give such a description of his claim
as on a particular of demand, so as to prevent the necessity of an
application for further particuit)zrs.)

7.

3

£100, principal and interest, due on a bond, dated the
day of , conditioned for the payment of £200 and
interest.

Or, :
£100, principal and interest, due on a covenant contained in a
deed dated the day of , to pay £500 and
interest.

Or,

£100, on a Bill of Exchange for that amount, dated the 2nd

February, 1851, accepted (or drawn or endorsed) by the De-

fendant, with interest and Notarial charges. ,
Or,

£100, on a Promissory Note for that amount, dated the 2nd.

February, 1851, made (or indorsed) by the Defendant, with

interest and Notarial charges.

-
£100, on a Guarantee, dated the 2nd February, 1851, whereby
the Defendant guaranteed the due payment by E. F., of goods
supplied (or to be supplied) to him.

(In all cases where interest is lawfully recoverable, and is not
above expressed, add * the Plaintiff claims interest on £
from ¢ the day of until Judgment.”)

N. B.—Take notice, that if a Defendant served with this
Writ within Upper Canada, do not appear according to the
exigency thereof, the Plaintiff will be at liberty to sign final
Judgment for any sum not exceeding the sum above claimed
(with interest) and the sum of for costs, and issue ex-
ecution at the expiration of eight days from ‘the last day for
appearance.

No. 6.—( Vide Section 42.)
Writ oF CAPIAS IN AN ACTION ALREADY COMMENCED.

Upper Canada, ] Vicroria, &c.
County of % To the Sheriff of, &c.

(SEAL )

We command you, that you take C.D., if he shall he
found in your (County or United Counties), and him safely
keep, until he shall bave given you bail in the action (on pro-
mises.or of debt, &c.), which A. B. has commenced against
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him, and which action is now pending, or until the said C. D.
shall, by other lawful means, be discharged from your custody.
And we do further command you, that on execution hereof,
you do deliver a copy to the said C. D., and that immediately
after execution hereof, you do return this writ to our Court of

together with the manner in which you shall have
executed the same and the day of the execution hereof ; and if
the same shall remain unexecuted and shall not be renewed
according to law, then that you do so return the same at the
cxpiration of six calendar months from the date hereof, or of the
last renewal hereof, or sooner if you shall be required thereto
by order of the said Court or a Judge. And We do hereby
require the said C. D., that within ten days after execution
hereof on him, inclusive of the day of such execution, he cause
special bail to be put in for him in our said Court, according
to the warning hereunder written or indorsed hereon, and that
in default of his so doing, proceedings may be had and taken
as are mentioned in the warning in that behalf.

Witness, &c.
In the margin.

Issued from the office of the (Clerk or Deputy Clerk), of the
Crown and Pleas, in the County of

(Signed,) J. H., (Clerk or Deputy Clerk).
Memorandum toAl)e subscribed on the Writ.

N. B. This writ is to be executed within six calendar months
from the date hereof] or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Warning to the Defendant.

1. This suit which was commenced by the service of a Writ
of Summons, will be continued and carried on in like manner
asif the Defendant had not been armested on this Writ of
Capias.

2. If the Defendant having given bail to the Sheriff on the
arrest on this writ, shall omit to put in special bail for his
surrender to the Sheriff of the County from which the Writ of
Capias issued, and to file the bail piece in the office of the
Clerk or Deputy Clerk of the Crown and Pleas for the County
of , the Plaintiff may proceed against the Sheriff or
on the bail bond.

Indorsements to be made on the Writ before the execution thereof.
1. This writ was issued by E. F. of, &c., (4stn form No.1).
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2. Balil for £ by affidavit or by Judge’s order, (as the
cuse may be). .

4 Also the indorsement required by the twenty-sizth section of the
ct.

Indorsement to be made on the Writ after the execution thereof.

This Writ was executed by amesting C. D., (according to
the facts,) on the day of 18 .

No. T.—(Vide Section 43.)
WERIT OF ATTACHMENT.

Upper Canada, } Vicroria, &c.
County of To the Sheriff of, &ec.

(Seavn.)

We command you, that you attach, seize and safely keep all
the real and personal property, credits and effects, together
with all evidences of title or debts, books of account, vouchers
and papers belonging thereto, of C. D., to secure and satisfy
A. B., a certain debt (o7 demand) of £ (the sum sworn to)
with his costs of suit, and to satisfy the debt and demand of
such other creditors of the said C. D. as shall duly place their
- Writs of -‘Attachment in your hands or otherwise lawfully notify
you of their claim, and duly prosecute the same. And we
also command the said C. D., that within (the
time named tn the Judge’s order or rule of Court,) days after the
service of this Writ on him, inclusive of the day of such service,
he do cause special bail to be entered for him in our Court of

, in an action to recover £ (the sum sworn to)
at the suit of the said A. B.: And we require the said C. D.to
take notice, that his real and personal property, credits and
effects in Upper Canada have been attached at the suit of the .
said A. B., and that in default of his putting in special bail as
aforesaid, the said A. B. may, by leave of the Court ora Judge,
proceed therein to Judgment and execution, and may sell the
property so attached : And we command you, the said Sheriff,
that as soon as you have executed this Writ you return the
same with the inventory and appraisement of what you have
attached thereunder.

Witness, &ec.
In the margin.

Issued from the Office of, &c., (as in foregot;. “cases).
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Memorandum to be subscribed on the Writ.

N. B.—This Whrit is to be served within six calendar months
frora the date thereof, or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Indorsement to be made on the Writ before service thereof.

This Writ may be served out of Upper Canada, and was

issued by E. F., of » Attorney, &c. (as on a
Writ of Summons.) )

No. 7. (bis.)—( Vide Section 60.)
In the (Q. B. or C. P.)

On the day of ,A. D. 18
(Day of signing Judgment.)
Upper Canada,} A. B. in his own person (or by his
to wit : Attorney) sued out a Writ of Summons against

C. D, indorsed according to The Common Law Procedure
Act, 1856, as follows :—

(Here copy special Indérsement.)
And the said C. D. has not appeared, therefore it is consi-

dered that the said A. B. recover against the said C. D., £
together with £ for costs of suit.

- No. 8—(Vide Section 77.)
In the (Q.B.or C. P.)

The day of , in the year of our Lord, 18 .
County of Whereas A. B. has sued C. D. and
to wit: ‘affirms and denies,

(Here state the question or qucstio';zs of fact to be tried.)

- And it has been ordered by the Honorable Mr. Justice
according to The Common Law Procedure Act, 1856, that the
said question shall be tried by a Jury, therefore let the same
be tried accordingly. :
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No. 9.—(Vide Section 208.)3

ForM oF A RULE orR Summons WHERE A JupeMENT CREDITOR
APPLIES FOR EXECUTION AGAINST A JupemENT DEBTOR.

<(Formal parts as at present.)

C. D., to show cause why JA. B., (orlas the casc may be,)
should not be at liberty to enter a suggestion on the roll in an
action wherein the said A. B. was Plaintiff, and the said C. D,,
Defendant, and wherein the said A. B. obtained Judgment for

, against the said C. D., on the
day of , that it manifestly appears to the Court
that the said A. B. isentitled to have execution of the said
Judgment, and to issue execution thereupon, and why the said
C. D. should not pay to the said A. B. the costs of this applica-
tion to be taxed. '

Note.—The above may be modified so as to meet the case of an
application by or against the represenlative of @ partyto the
Judgment.

No. 10.—(Vide Section 204.)

FoRrM OF SUGGESTION THAT THE JubeMENT CREDITOR IS EN-
TITLED TO EXECUTION AGAINST THE JupamMENT DEBTOR.

And now, on the day of it is
suggested and manifestly appears to the Court, that the said A.
B. (or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case may be,) is entitled to have
execution of the Judgment aforesaid, against the said C. D,
(or against G. H., as executor of the last Willand Testament
of the said C. D., or as the case may be,) therefore it is consi-
dered by the Court, that the said A. B., (or E. F., as such
executor as aforesaid, or as the case may be,) ought to have
execution of the said Judgment against the said C. D., (or.
against G. H., as such executor as aforesaid, or as the case

may be.)

No. 11.—(Vide Section 205.)

ForM or WriT or REevivor.

Vicroria, &c.,

To C. D., of GREETING : - -
We command you, that within ten days after the service of
this Writ upon you, inclusive of the day of such service, you
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appear in our Ceurt of , to shew cause why A. B,,
(or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case may be,) should not have
execntion against vou, (if against a representative, here insert,
as executor of the last Will and Testament of , de-
ceased, or.as the case may be,) of a Judgment whereby the said
A. B., orlas the case may be, recovered againstyou, (or as the
case may be,) £ and take notice that in default of your
doing so, the said A. B., (or as the case may be,) may proceed
to execution. ‘ : » ‘

Witness, &ec.,
EsecrmENT.

No. 12.—(Vide Section 221.)
Vicroria, &c.,

To X., Y. and Z., and all persons entitled to defend the pos-
session of (describe the property with reasonable certainty,) in the
Township of , in the County of , to
the possession whereof A. B., and C, some or one of them
claim to be (or to have been on and since the da;
of . A. D, ) entitled, and to eject all other
persons therefrom. These are to wili and command yon or
such of you as deny the alleged title, within sixteen days of
the service hereof, to appear in our Court of , to
defend the said property or such part thereof as you may be ad-
vised, in default whereof Judgment may be signed, and you
tarned out of possession. : : ’

Wilness, &c., ’

———

No. 13.:~(Vide Section 231.)

JupeMENT IN EJECTMENT IN CASE OF NON-APPEARANCE.

In the Q. B., {or C. P.)
The day of , 18 (date of the Writ.)

County of On the day and yearvabove written, a Writ of
towit: § our Lady the Queen issued out of this Court in
these words, that is to say : ‘

Vicroria, &c., (copy the Writ)) and as no appearance has
been entered or defence made to the said Writ, therefore it.is
considered that the said (¢nsert the names of the persons in whom
title és alleged in the Writ,) do recover possession of the land:in
the said Writ mentioned, with the appurtenances.. S
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No. 14.—(Vide Sections 231, 232.)

Inthe Q. B., (or C. P.)

On the day of , 18 s (date of
the Writ.)

County of On the day and .year above written, a Writ of
to wit : our Lady the Queen issued out of this Court, in

these words, that is to say:

Vicroria, &c., (copy the Writ,) and C. D. has on the

day of , appeared by , his Attorney (or
in person,) to the said Writ, and has defended for a part of the
land in the Writ mentioned, that is to say, (state the part,) and
no appearance has been entered or defence made to the said
Writ, except as to the said part ; therefore, it is considered that
the said A. B., (¢he Claimant,) do recover possession of the land
in the said Writ mentioned, except the said part, with the
appurtenances, and that he have execution thereof forthwith;
and as to the rest, let a Jury come, &ec.

No. 15.—(Vide Section 232.)

In the Q. B., (or C. P.)
On the day of , 18, (date of the Writ.)

County of On the day and year above written, a Writ of
to wit: our Lady the Queen issued out of this Court, in

these words, that is to say:

Vicroria, &c., (Copy the Writ,) and C. D. has on the
day of , appeared by , his Attorney, (or
in person,) to the said Writ, and defended for the whole of the
land therein mentioned ; therefore, let a Jury come, &e.

No. 16.—(Vide Section 234.)

Afterwards on the day of »A.D.,
before Justice of our Lady the Queen, assigned to
take the assizes in and for the within County, come the parties
within mentioned, and a Jury of the said County being swom
to try the matters in question between the said parties, upon
their oath, say : that A. B. (the Claimant,) within mentioned, on
the day of ,A. D, was and still
is entitled to the possession of the land within mentioned, as
in the Writ alleged ; therefore, &c. .
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No. 17.—(Vide Section 254.)
Inthe Q. B., (or C. P.)
On the day of , 18, (date of the Wril.)

Connty of On the day and year above written, a Writ of
to wit: our Lady the Queen issued out of this Court in
these words, that is to say :

Vicroria, &c., (Copy the Writ,) and C. D. has on the
day of , appeared by , his Attomney, (or in
person,) to the said Writ, and A. B. has discontinued the
action ; therefore, it is considered that the said C. D. be acquitted,
and that he recover against the said A. B., £ for his costs
of defence.

No. 18.—(Vide Section 256.)
Inthe Q. B., (or C. P.)
On the day of , 18, (date of Writ.)

County of On the day and year above written, a Writ of
to wit : our Lady the Queen issued out of this Cout, in
these words, that is to say :

Vicroria, &c., (copy of the Writ,) and C. D. has on the
day of , appeared by , his Attorney, (or in
person,) to the said Writ, and A. B., has failed to proceed to
trial, although duly required so to do; therefore, it is considered
that the said C. D., be acquitted, and that he dorecover against
the said A. B., £ for his costs of defence.

No. 19.—(Vide Section 257.)
In the Q. B., (or C. P.) o

The ~ dayof , 18, (date of the Wril.)

County of On the day and year above written, a Writ of
to wit : our Lady the Queen issued out of this Court in
these words, that is to say :

Vicroria, &c., (copy the Writ,) and C. D. has on the - :
day of , appeared by , his Attorney, (or
in person,) to the said Writ, and the said C. D. has confessed
the said action (or has confessed the said action as to part of
the said land, 7that is to say: (state the part) ; therefore, it is
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considered that the said A. B. do recover possession of the
land in the said Writ mentioned, (or of the said part of the said
land,) with the appurtenances, and £ , for costs,

No. 20.—( Vide Section 26G.)
In the Q. B, (or C.P))
The day of , 18, (date of Writ.)

County of On the day and year above written, a Writ

10 wit : % of our Lady the Queen issued out of this Court,
with & notice thereunder written, ;the;tenor of which Writ and
notice follows in these words, that is to say :

(Copy the Wril and notice, which latter may be as follows :)

¢ Take notice that you will be required, if ordered by the
* Court or a Judge, to give bail by yourself and two sufficient
‘“ sureties, conditioned to pay the costz and damages which
¢ shall be recovered in the action.”

And C. D. has appeared by , his Attorney, {or in
person,) to the =said Writ, and has been ordered to give bail
pursuant to the Statute, and has failed =0 to do ; therefore, it is
considered that the said (landlord’s name,) do recover possession
of the land in the said Writ mentioned, with the appurtenances,
together with £ , for costs of suit.

SCHEDULE H.
Forms or PrraviNes (Vide Section 140.)
Ox CoNTRACTS.

1. Money payable by the Defendant to the Plaintiff for (these
words “ money payable,” &c., should precede money counts like
1 to 11, but need only be inserted in the first) goods hargained-
and sold;by the Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintiff for the
Defendant at his request. :

3. Money lent by the Plaintiff to the Defendart.

4. Money paid by the Plaintiff for the Defendant at his re--
quest.
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5. Money received by the Defendant for the use of the
Plaintiff. '

6. Money found to be due frois the Defendant to the Plaintiff
on accounts stated between them.

7. A messuage and lands sold and conveyed by the Plaintiff
t0 the Defendant. :

S. The Defendant’s use by the Plaintif’s permission of mes-
suage and lands of the Plaintifl.

9. The hire of (ax the case may be) by the Plaintiff let to hire
10 the Defendant. .

10. Freight for the conveyance of the Plaintiff for the Defen-
dant at his request of goods in (ships, &ec.)

11. The demurrage of a (ship) of the Plaintiff kept on de-
murrage by the Defendant. .

12. That the Defendanton the day of A. D.

by his Promissory Note now overdue, promised to

pay to the Plaintiff £ (¢wo) months after date, but did
not pay the same.

13. That one A, on, &ec., (date) by his Promisory Note now
overdue, promised to pay to the Defendant or order £  (two)
months after date, and the Defendant indorsed the same to the
Plaintiff, and the said Note was duly presented for payment
and was dishonored,.whereof the Defendant had due notice,
but did not pay the same.

14. That the Plaintiff on, &c., (date) by his Bill of Exchange
now overdue, directed to the Defendant, required the Defen-
dant to pay to the Plaintiff £ ({wo) months after date, and
the Defendant accepted the said Bill, but did not pay the same.

15. That the Defendant on, &ec., Sdate), by bhis Bill of Ex-
change to A, required A to {)ay to the Plaintif £  (fwo) months
after date, and the said Bill was duly presented for acceptance
. and was dishonored, of which the Defendant had due notice,

but did not pay the same.

16. That the Plaintiff and Defendant agreed to marry one
another, and a reasonable time for such marriage has elapsed,
and the Plaintiff has always been ready and willing to marry
the Defendant, yet the Defendant has neglected and refused to
marry the Plaintiff. ‘ :

18. That the Defendant by warranting a horse to be then
sound and quiet to ride, sold the said horse 10 the, Plaintiff, yet
the said horse was not then sound and quiet to ride.

7 *
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19. That the Plaintiff and Defendant agreed by charter party,
that the PlaintifP’s schooner called the Toronto, should with all
couvenient speed, sail to Hamtlton, and that the Defendant
should there load her with a full cargo of flour and other lawful
merchandize, which she should carry to Kingsion and there
deliver, on payment of freight  per barrel, and that the De.
fendant should be allowed four days for loading and four days
for discharging, and four days for demurrage, if required, at
£  perday; and that the Plaintiff did all things necessary
on his part to entitle him to have the agreed cargo loaded on
board the said schooner at Hamilfon, and that the time for so
loading has elapsed, yet the Defendant made default in loading
the agreed cargo.

20. That the Plaintift let the Defendant a house, being (de-

signate if) for  years to hold_from the day of
A. D. at £ a year, payable quarterly, of whith
rent quarters are due and unpaid.

21. That the Plaintiff by deed let to the Defendant a house,
(designate it) to hold for seven years from the day of
. A. D, and the Defendant by the said deed cove-
nanted with the Plaintiff, well and substantially, to repair the
said house during the said terms (according to the covenant, yet
the said house was during the said term out of good and subs-
tantial repair.

For WRONGS INDEPENDENT OF CONTRACT.

29. That the Defendant broke and entered certain land of
the Plaintiff called lot No. &e., and depastared the same
with cattle.

23. That the Defendant assaulted and beatthe Plaintiff, gave
him into custody to a Constable, and caused him to be impri-
soned in the Common Gaol.

24, That the Defendaut debauched and camally knew the
Plaintift’s wife.

25. That the Defendant converted to his own use (or wro;
deprived the Plaintiff of the use and possession of) the Pldintif’s
goods, that is to say—(mentioning what articles, as for ins-
tance, household furniture.)

26. That the Defendant detained from the Plaintiff his title
deeds of land called lot No. &ec. in &ec. that is to' say,
(describe the deeds.)

27. That the Plaintiff was possessed of a mill, and by reason
thereof was entitled to the flow of a stream for working the-
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same, and the Defendaht, by cutting the bank of the zaid
stream, diverted the water thereof away from the said mill.

98. That the Defendant having no reasonable or probable
cause for believing that the Plaintiff was immediately about to
leave Upper Canada with intent and design to defraud the De-
fendant, maliciously caused the- Plaintiff to be arrested and
held to bail for £ ' :

29. That the Defendant falsely and maliciously spoke and
published of the Plaintiff the words following, that is to say,
“ He is a thief *” (if there be any special damage,” here state it,
with such reasonable particularity as to give notice to the Defen-
dant of the peculiar injury complained of, as for instance, whe-
rf;by the Plaintiff lost his situation as shopman in the employ
of N.) )

30. That the Defendant falsely and maliciously published of
the Plaintiff in a newspaper called the words follo-
wing, that is to say: ¢ He is a regular prover under bank-
ruptcies, > the Defendant meaning thereby that the Plaintiff
had proved, and was in the habit of proving, fictitious debts
against the estates of bankrupts, with the knowledge that such
debts were fictitious.

CoMMENCEMENT OF PLEA.

31. The Defendant by his Attorney (or in person)
says (here state the substance of the Plea.)

32. Aud for a second Plea the Défendant says (here state the
second Plea.) o o

Plea tn Actions on Contracts.

33. That he never was indebted as alleged. (N. B.—This
plea is applicable to other declarations lke those numbered 1 to
11.)

34. That he did not promise as alleged.. (This plea is
applicable to other declarations on simple contracts not on bills
or noles,. such as those numbered 16 to 19. It would be objec-
tionable to use ¢ did not warrant,” ¢ did not agree,” or any
other appropriate denial.) : .-

35. That the alleged deed is not his deed.
36. That the alieged cause of action did not accrue within
years (state the period of Umitation applicable to the
case) before the suit.

87. That before action he satisfied and discharged the
Plaintiff’s claim by payment.
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38. That the Plaintiff, at the commencement of this suit,
was, and still is, indebted to the Defendant in an amount equal
to (or greater than) the Plaintiff’s claim for (state the cause of
st off us tn a declaration, sce form ante,) which amount the
Defendant is willing to set off against the Plaintiff’s claim,
(or, and the Defendant claims to recover a balance from ' the
Plaintiff.)

39, That after the claiin accrued, and before this suit, the
Plaintiff, by deed, released the Defendant therefrom.

PLEAS IN ACTIONS FOR WRONGS INDEPENDENT OF CONTRACT,
40. That he is not guilty. _

41. That he did what is complained of by the Plaintifi’s
leave.

42. That the Plaintiff first assaulted the Defendant, who
thereupon necessarily committed the alleged assault in his
own defence.

~

43. That the Delendant, at the time of the alleged trespass,
was possessed of land, the occupiers whereof, for twenty years:
before this suit, enjoyed, as of right and without interruption,
a.way on foot and with cattle from a public highway over the
said land of the Plaintiff to the said land of the Defendant, and
from the said land of the Defendant over the said land of the
Plaintiff, to the said public highway, at all times of the year, for
the more convenient occupation of the said land of the Defend-
ant, and that the alleged trespass was the use by the Defendant
of the said way.

ReprLicATIONS.

44. The Plaintift takes issue upon the Defendant’s first,
second, &c., pleas.

45. The Plaintift as to the second_Plea, suys : (here state
the answer to the plea, or in the following forms.) '

’

46. That the alleged release is not the Plaintiff’s deed.

47. That the alleged release was procured by the fraud of
the Defendant.

48, That the alleged set off’ did not acerue within six years
before this suit.

49. That the Plaintiff was possessed of land whereon the
Defendant was trespassing and doing damage, whereupon the :
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Plaintiff requested the Defendant to leave the said land, which
the Defendant refused to do, and thereupon the Plaintift gently
laid his hands upon the Defendant in order to secure him,
doing no more than was necessary for that purpose, which is
the alleged first assault by the Plaintiff.

30. That the occupiérs of the said land did not for twenty
years before this suit, enjoy, as of right and without interrup-
tion, the alleged way. ‘ :

NEW ASSIGNMENT.

1. The Plaintift as to the and pleas, says,
that he sues not for the trespasses therein admitted, but for
trespasses committed by the Defendant in excess of the alleged
rights, and also in other parts of the said land, and on other

occasions and for other purposes than those referred to in the
said pleas.

If the Plaintiff replies and new assigns, the new assigrment
aay be as follows :

52. And the Plaintiff as to the and pleas, fur-
ther says that he sues, not only for the trespasses in those pleas
admitted, but also for, &ec. .

If the Plaintiff replies and new assigns to some of the pleus,
and new assigns only to the other, the form may be as follows :

53, And the Plaintiff as to the and pleas, fur-
ther says that;he sues, not for the trespasses in the
pleas, (the pleas not, replied to) admitted, but for the trespasses

ifn the pleas, (the pleas replied to) ‘admitted, and also
or, &c.




