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1856.] B l L L. [No.

An Act to anend, repeal and consolidate the provisions
of certain Acts therein mentioned, and to simplify
and expedite the proceedings in the Couits of
Queen's Bench and Common Pleas in Upper
Canada.

~ IEREAS it is expedient to siniplify and expedite the Preamble.
proceedings in the Courts of Queen's Bench rand of

Common Pleas for Upper Canada: Her Majesty, by and vith
tie advice and consent of the Legislative Council and Assembly

5 of Canada, enacts, as follows :

1. That the provisions of this Act shall, come into operation Commence-
on the day of one thousand eight ment of this

hundred and

And with respect to the sealing and issuing of Writs and to
10 ihe offices of ihe Courts of Queen's Bench and Common Pleas

in the different Counties or Unions of Counties ; Be it enacted:-

Il. That there shall bcan officer appointed by the Governor Clerk of pro-
of this Province, who shall bé called the Clerk of the Process, cess to be ap-

and who shall receive a salary of £ pointed.

15 per annum, payable by four quarterly paynents, ont of the
Consolidated Revenue Fund of this Province.

ll. The Clerk of the Process shall be deemed an officer of His duties.
both of the said Superior Courts of Common Laiv, and shall To have an
also discharge the duties of Clerk of the Judges in Chambers Ofice in os..

20 and Clerk of the Practice Court ; he shall have an office in goode Hall,
Osgoode Hall, and a reasonable,,allowance for the printing and L[ovide forms

procuring blank forms of all Writs and Process, and lie shall
be subject to such rules for, his governance in his office, as
shall be, from time to time, made in that behalf, according to

25 tle provisions of the three hundred and thirteenth and three
hundred and fourteenth Sections of-this Act.

IV. The Clerk of the Process shall have seals for the sealing To seal the
of Writs for each of the said Courts,' to be approved by the writs of both
Chief Justice of each Court respectively, and lie shal sign Courts, &c.

30 and seal ail Writs and Process whatsoever,, which are to be. And supply
issued from either of the said Courts, and shall from time to Clerks and
time supply, and shall keep supplied, all and every the Clerks Deputy Clerk.
and Deputy Clerks of the Crown and Pleas of each Court with
such Writs and Process, signed and sealed~by him, and ready
to be issued, as may be required ; Provided that he shall



Proviso: he supply Io each such Clerk or Deputy Clerk, an equal number
shall issue of Writs for the commencement of actions in each of the said
Curt in erna- Courts, and it shall be the duty of such Clerks and Deputy
tely by Clerks to issue twenty Writs for the commencement of actions
twe"es in one of the said Courts, before issuing any in the other of the 5

said Courts, and tien to issue twenty Writs for the commence-
ment of actions in such other Court, and so on alternately

Provi:o. wîthout varying ; Provided further, that this shall not extend
to limit, prevent or delay the issuing of concurrent Writs as
hereinafter mentioned. 10

Accounts Io V. The Clerk of the Process shall make quarterly returns,
be rendered by verified by his aflidavit, to the Inspector General, of ail Writs
h yi and Process supplied by him to ie Clerks and Deputy Clerks

Deputy Clerks as aforesaid, and such Clerks and Dep-ty Clerks shall account
to hin. for and pay over all fees due and receivable by them on such 15

Writs and Process, as they now are by law bound to do for all
other fees received by them ; and the Clerk of the Process shall,
in like manner, account for and pay over all fees received by
him as Clerk of the Judges in Chambers and Clerk of the
Practice Court, to forn part of the Consolidated Revenue Fund 20
of this Province.

Office for VI. In cases in1 whieh the cause of action shall be transitory,"king out the Plaintifï may sue out the Writ for ihe commencement ofWrits in traln-
sitory actions. the action from the office of the Clerk of tlie Crown and Pleas

of either of the said Courts, or from the office of any of the 25
Deputy Clerks of the Crown and Pleas.

when the VII. When the venue is local, the Writ for the commence-
venue is local. ment of the action must be sued out from the office within the

proper Coun ty.

If the venue VIIL. The veu in any action may be changed according 30
be chànged. to the practice now in force, but notwithstanding a change of

the venue, the proceedings shall continue to be carried on in
the office from which the first process in Ihe action vas sued
out.

Proceedings IX. Ail proceedings to final judgment shall be carried on in S5
to ie officd the office from which the first process in the action was sued
whence writ out, and the service of ail papers and proceedîngs subsequent
issues, &c., to the Writ, shall be made upon the Defendant or his Attorney,
® f accordiig to the practice now in force, unless special provision

is otherwise made in this Act, and if the Attorney of either 40
party do not reside or have not a duly authorized agent residing
in the County vhcrein sucli action vas comienced, then
service mav be made upon the Attorney wherever lie resides,
or upon his duly authorized agent in Toronto, or if such
Attorney have no duly authorized agent there, then service 45
may be made by leaving a copy of the papers for him in the
office where the action was commenced, marked on the outside
as copies left for such Attorney.



X. Final judgment may be entered upon a cognovit actionein As to Judg-
or Warrant of Attorney to confess judgment, vhich shall have ments on
been given or executed, in the f-st instance and before the cognoVit.
suing out of any process, in any of the said offices or at the

5 option of the Plaintiff, unless some particular office in whiclh
the judgment is to be entered Le expressly stated in sucli
cognovit or warrant.

XI. Ail Writs of Execution inav issue fron the oficke wlierein wrats of
the judgment is entered, or after the transmission of the roll to executioni.

10 the principal office, such Writs may, at the option of the party
entitled thereto, be issued out of such principal office.

XII. Either party înay as of right, upon giving two days' Revision of
notice to the opposite party, have the taxation of costs made taxation o
by any IDeputy Clerk of the Crown and Pleas, revised by the coi''

15 principal Clerk of the Court wherein the proceedings Vere Costs of Revi-
had ; and it shall be lawful for such Court or a Judge, by rule sion may be
or summons, to call upon the Deputy Clerk who. laxed any charged on
Bill, to shew cause whîy he should not pay the costs of revising tat "fa er-
his taxation and of the application, if in the opinion of the

»0 Court or Judge, on the affidavits and hearing the parties, such
Deputy Clerk lias been.guilty of gross negligence, or of wilfully
taxing fees or charges for services or disbursements larger or
other than those sanctioned by the-Ruleb and Practice, of the
Court.

25 XIii. Each Deputy Clerk of the Crown and Pleas shall, if Uinty-
proper accommodation be afforded him, keep his office in the Clerks la3sc keep their
Court House of bis County, and until h. can ?btain such oces in the
accommodation he shall keep his ôffice in sorne convenient .courtHoise
place in the County Town ; and every Deputy Clerk's office i"Sîle

80 shall (except between the first day of July and the twenty-first tome conve-
day of August) be kept open from ten o'clock in the morning nient place in
until three o'clock in the afternoon, Sundays, Christmas Day, ae
Good Friday, Easter Monday, the birthday of the Sovereign, Hours at-
and any day appointed by Royal proclamation fòr a general tendance, &c.

35 fast or thanksgiving, excepted ; and between the first day of
July and the twenty-first day of August, such. offices shal be
kept open from nine in the morning until noon.

XIV. Every Deputy Clerk of the Crown and Pleas may sign Ruleson.
and issue rules 'on any Sheriff to return Writs and Process Shierifr to Te-

40 issued out of the office of sucli Deputy and directed to such Ma ecs-

Sheriff; and it shallbe the duty of each Sheriff to return sucb sued by De-
Writs to the office of the proper Court from vhich such rule puty Clerks.
issued, in case he shall be served with any such rule.

And whereas many 'titles to land depend upon Sheriff's
45 sales upon executions, and it is therefore irnportant to proyide

for the preservation-of evidence of the judgments upon whieh
such executions issued, and also for the more speedy registra-
lion of judgments; Be it enacted



Deputy XV. That every Deputy Clerk of the Crown and Pleas shall
Clerks to keep keep a regular book, in which shall be minuted and docketed
b°k°s for "- all Judgments entered by such Deputy Clerk; and such minute]i.uting aU y ept
Judgments, shall contain the name of every Plaintiff and Defendant, the
&c. date of the commencement of the action, the date of the entry 5

of such judgment, the form of action, the amount of debt or
damages recovered, the amount of costs taxed, and whether
such judgment was entered upon or by verdict, default, confes-
sion, non pr-os, non-suit, discontinuance, or how otherwise ; and
within three mônths after the entry of each judgment, the 10

Judgmenux Deputy Clerk shall transmit to the principal Clerk of the proper
to be aiso Court in Toronto, every such judgment-roll and all papers of
oe at or belonging thereto, and such judgment- shall be also docketed

If the origdn the principal office, and in case the original judgment-roll
ron be lost, be lost or destroyed, so that no exemplification or examined 15
copies may be copy thereof can be procured, a copy of the entry in either of
used, &C. such docket books, certified by the Clerk or Deputy Clerk
Deputy having such book in his custody, shall be evidence of all mat-
Clerks may ters therein set forth and expressed : and when any such
give certifi.
cales of Jg- Deputy shall enter up any Judgment in either of the said 20
ments entered Courts, he may give to the party on whose behalf it is entered,
by them or to his legal representative, a certificate signed by hitn, of
Nvhich cex-tifi- 'b .

cales may be such Judgment, contammg the like particulars as are required
registered in in certificates of Judgments given by the Clerks of the Crown
the proper and Pleas, and such certificate may be registered in the 25County and R <Of

bind lands. Registry Office of any County in Upper Canada, and the same
certificate and the registration thereof, shall have the like force
and effect in binding or operating as a charge upon lands,
tenements and hereditaments situated within such County, as'
if the certificate had been granted at the principal office at 30
Toronto.

And vith respect to the Writs for the commencement of per-
sonal actions in the said Courts, against Defendants, whether
in or out of the jurisdiction of the Courts ; Be it enacted

Mode of com- . XVI. All personal actions brought in the said Courts where
mencing per- the Defendant is residing or supposed to reside within the 35
sonal actions
where eeeif- jurisdiction thereof, except in cases where it is intended to
dant resides hold the Defendant to special bail, shall be commenced by
within the ju- Writ of Summons according to the form contained in the
risdiction. Schedule (A) to this Act annexed, marked No. 1, and in every

such Writ and copy thereof, the place and county of the resi- 40
dence or supposed residence of the party Defendant, or wherein
the Defendant shall be or shall be supposed to be, shall be
mentioned.

Form or cause XVII. It shall not be necessary to mention any form or cause
ofaction need of action in any Writ of Summons or in any notice of Writ of 45not be mien-
tioned in writ. Summons issued under the authority of this Act.

Names of De- XVIII. Every Writ of Summons shall contain the namnes of



all the Defendants, and shall not contain the name or names rendante.
of any Defendant or Defendants in more actions than one.

XIX. Every Writ of Summons or Capias issued under the Date of writ.
authority of this Act, shall bear date on the day on which the

5 same shall be issued, and shall be tested in the name of the Teste.
Chief Justice of the Côurt fron which the same shall issue, or
in case of a vacancy of such office, then in the name of the
Senior Puisne Judge of the said Court : and all such pro- Proceedingsin
ceedings as are mentioned in any Writ, notice or warning case of non-

10 issued under this Act, shall and may be had and taken. in appe e of
default of a Defendant's appearance, or putting in special bail, be as notifred
as the case may be. àà oc G: the

XX. The Clerk or Deputy Clerk of the Crown and Pleas Omce whence
who shal issue any Writ, shall mark in the margin a fiemo- issued tu be

15 randum stating from what office and in. what County such m.rked on
Writ was issued, and shall subscribe his name to such memo- wra.
randum.

XXI. Every Writ of Summons or of Capias shall be indorsed Name of At-
with the name and place of abode of the Attorney actually torney or per-

20 suing out the same, and when the Attorney actually suing any î°i op-ut
Writ, shall sue out the same as agent for any other Attorney, pear on 't.
the name and place of abode of such other Attorney shall also
be indorsed upon the said Writ; and in case no Attorney shall Further parti-
be employed to issue the Writ, then it shal be indorsed with culars if

25 a memorandum expressing that the same has been sued out Plaintif su®
by the Plaintiff in person, mentioning the City, Town, incor- person,

porated or other Village or Township within which such
Plaintiff resides.

XXII. In all such actions wherein it shall be intended to commence-
30 arrest and hold any person to special bail, the process shall be ment of ac-

by a Writ of Capias according to the form contained in sche- io*s where it
dule A to this Act annexed, and marked No. 2, and nay be hold Deren-
directed to the Sheriff of any County or Union of Counties in dant to special
Upper Canada; and so many copies of such process, together bail.

35 with every memorandum or notice subscribed thereto and all
indorsements thereon, as there may be p'ersons intende'd toi be
arrested thereon or served therewith, shall be delivered with
the original Writ, to the Sheriff or other officer who may have
the execution or return thereof, and who shall upon or imme-

40 diately after the execution of such process, cause one such
copy to be delivered to every person upon whom such process Execution of
shall be executed by him, whether by service or arrest, and process.
shall indorse on such Writ the true day of the execution Indorsement
thereof, whether by service or arrest, within three days at thereof on

45 furthest after such service or arrest ; and if any Defendant be writ.
taken or charged in custody upon any such process, and in- De laratioprisoned for want of sureties for his appearance thereto, the when to be
Plaintiff in such process may, before the end of the next ten



inade. wben after the arrest of such Defendant, declare against such
Defendant is Defendant and proceed thereon, in the mranner and accordng
impriso-ned
for want of to the directions contained in the third and fourth rules of the 5
bail. Court of Queen's Bench, made in Easter Term, in the fifth
Proviso: year of Her Majesty's Reign : Provided always, that it shall
Sume Defeit- be lawful for the Plaintiff or his Attorney, to order the Sheriff
daiits rnay be
arrested, and or other officer to vhom such Writ shall be directed, to arrest
others not. one or more of the Defendants therein named, and to serve a 10

iffeet of ser- copy thereof on one or more of the others, which order shall be
vice as to duly obeyed by such Sheriff or other officer, and such service
t}iose not ar-
rested. shall be of the same force and effect as the service of the Writ

of Summons hereinbefore mentioned, and no other.

Affidavit for XXIII. It shall not be lawful to issue or sue out any such 15
SUiP="t writ of capias, unless an affidavit be first made by such Plaintiff,

his servant or agent, of the Plaintifl's cause of action, and that
the amount thereof (being in no case less than ten pounds) is
justly and trutly due to the Plaintiff, and also that such Plaintiff,.
his servant or agent hath good reason to believe and verily doth 20
believe that the Defendant is imrediately about to leave Upper
Canada vith intent and design to defrmud the Plaintiff of the

Praiso: said debt: Provided always, that where the cause of action is
Where the other than a debt certain, a writ of capias may be issued
ause Oe and sued ot .o arrest and hold the Iefendant to special bail, a 25tion is te anJuem

,han a debt Judge's order having been first obtained for that purpose, incertain such cases and in such manner as has heretofore been the
practice; Provided also, that nothing in this Act contained,
shall subjeet any person to arrest who by reason of any pri-
vilege, usage or .otherwise may now by law be exempt there- Q0

Prtwio ; Act from ; Provided also, that it shall not be necessary that any such
Dot to subiect affidavit shall be at the time of the making thereof, entitled of
,ong xor in any Court, but that the style and title of the Court may be
empted. ,added at the time of sning out the process, and shall be that
proviso: as to of the Court out of which the process is issued, and that such 35
entitting the ,tyle and tille when so;added, shall be for all purposes and in all
affidavit. proceedings whether .tivil or criminal, taken and adjudged to

have been part of the affidavit ab initio.

Special bail XXIV. Special <bail may>be ptt in and perfected according
.to the practice now in force ; and after special bail is so'put i, 40

Deelaration, the. plaintiff may proceed by filing a declaration or otherwise
and further to judgment, in like mranner as if the action had been com-
proceedings.. menced by vrit of simmions, and.the. Defendant had appeared

thereto.

Attorne XXV. Every Attorney whose naine shlq be endorsed on any 45
whose nme writ issued for the commencement of any action shall, on
indorsmI ont

°'r t" demand in writing made by or on behalf uf any Defendauti
dulare declare forthwith whether such writ bas been issued by him or
whether he with his authority or privity, and if he shall answer in the af

g edout, Y
"d if ,,' firmative, then he shall also, in case the Court or a Judge shal 50
PlaintiPa4 so order, declare in writing, within a time to be limited by such



Court or Judge, the profession or occupation and place of abode nane,&c. if su
of the Plaintiff, on pain of being guilty of a contempt of the ordered.

5 Court from which such writ shall appear to have been issued ;
and if such Attorney shali declare that such writ was not issued Proceedings
by him or with his authority or privity, all proceedings upon stayed il he
the same shall be stayed, and no further proceedings ýshal1 be iot sue i out
taken thereon without leave of the Court or a Judge.

10 XXVI. Upon the writ and copy of any writ served or execut- Amount of
ed for the payment of any debt, the amount of the debt shall be debt and costs
stated, and the amount of what the PlaintiffPs Attorney claims ,f wed o it,
for the costs of such writ, copy and service, and attendance to &c.
receive debt and costs; and it shall be further stated, that upon

15 payment thereof within eight days, to the Plaintiff or bis At- And a certain
torney, further proceedings wil be siayed, which indorsement notice.
shall be written or prinied in the following formi or to the like
effect, " The Plaintiff 6laims £ for debt and £ for
" costs; and if the amoun thereofbe paid to the Plaintiff or his

20 "Attorney within eight days from the service hereof, further
"proceedings will be stayed"; But the Defendant shall be at Dcfendant
liberty, notwithstanding such payment, to have the costs taxed, rnay have
and if more than one sixth be -disallowed, the Plaintiff's At- cOSts taed.
torney shall pay the costs of taxation.

25 XXVI. The Plaintiff in any action may, at any time during Piaintifl may
six months from the issuing of the original Writ of Sùmmons obtain con-
or of capias, issue from the -office whence the original Writ is- Cu7rent writs.

sued, one or more concurrent Writ or Writs of the saine kind,
to be tested of the same day as the original Writ, and to be Their date,

30 marked by the Clerk or Deputy Clerk issuing the same, with &c.
the word "conurrent " in the margin, with the memorandum
required by the twentieth Section of this Act; Provided that Provis.
such concurrent Writ or Writs shall only be in force for the
period during which the original Writ in such action shall be

35 in force.

XXVIII. No original Writ of Summons or capias shall be in WithinI what
force for more than six months from the day of the date tirne writs
thereof, including the day of such date ; but if any Defendant e a e
therein named, may not have been served therewith, the

40 original or concurre.it Writ of Summons or Capias may be re-
newed at any time before the expiration, for six months from Renewing
the date of such renewal, and so from time to time, during the write.
currency of the rénewed Writ, by being marked in the margin,
with a memorandum to the effect following: " Renewed for

45 " six mnonths from the - day of , »
signed by the Clerk or Depujy Clerk who issued such Writ, or
his successor in office, upon delivery to bim by the Plaintiff or-
his Attomey, of a precipe, in such form as has heretofore been
required to be delivered upon the obtaining of an alias Writ;

50 and a Writ of Summons or Capias so renewed, shall remain in Effect of
force and be available to prevent the operation of any Statute renewal.



whereby the time for the commencement of the action may be
limitedt and for all other purposes from the date of the issuing
t4he original Writ

Renewing and XXIX. When any Writ of Summons or Capias in any such
retuyning action shall have, been issued before, and shal be in force at 5

bcior ®sed t e commencement of his Act, such Writ may, at any lime
commence. before the expiration thereof, be renewed under the provisions
meít of ihis of, and in the manner direcfd by this Act; and whcre any
Act, &c. Writ, issued in continuation of a preceding Writ, according to

the provisions of the Act passed in the twelfth year of Her Ma- 10
12 V. c. 63. jesty's Reign, iniituled, An Act Io make further provision for the
As to writs administration of Justice, by the establishnent of an additional
issued in con--o
tinunce of Superior Court of Common Law, and also a Court of Error
preceding and Appeal in Upper Canada, and for other purposes, shall be
writs nider in force and unexpired,.or where one month next afier the ex- 15

piration thercof, shall not have clapsed at the commencement
of this Act, such continuing Writ may, without being returned
non est incentus, or entered of record accordiig to the provisions
of the said Act, be filed in the proper office of the Court, vithin
one month next after the expiration of such Writ, or within 20
twenty days afier the commencement of this Act, and the
original Writ of Summons or capias in such action may there-
upon, but 'vithin the same period of one month next after the
expiration of the continuing Writ, or within twenty days after the
commencement of this Act, be renewed under the provisions of, 25
and in the manner directed by this Act; and every such Writ
shall, after such renewal, have the same duration and effect for
all purposes, and shall be, if necessary, subsequently renewed
in the same manner as if it had originally issued under the
authority of this Act. 30

Proof of such XXX. The production of a Writ of Summons or Capias with
renewal of the memorandum signed as required in the foregoing Section,writs. shewing such Writ to have been renewed*according to this Act,

shall be sufficient evidence of its having been so renewed, and
of the commencement of the action as of the first date of such 85
renewed Writ, for all purposes.

Service in any XXXI. The Writ of Summons in any action may be served
Connly. in any Connty in Upper Canada.

Indorsemeit XXXII. The person serving the Writ of Summons shall, and
of the nayet he is hereby required within three days at furthest after such 40service on the
writ. service, to indorse on such Writ, the day of the month and week
Penalty for of the service thereof, otherwise the Plaintiff shall not be at
default. liberty in case of non-appearance 'to proceed under this Act;

and every affidavit of service of such Writ shall mention the
day on which such indorsement vas made. 45

Writs aganst XXXIII. Every such Writ of Summons issued against a
Corporations corporation aggregate, may be served on the Mayor, Warden,how served.



Reeve, President, or other head Officer, or on the Township,
Tovn, City or County Clerk, Clerk, Cashier, Manager, Trea-
surer or Secretary, or Agent of such Corporation, or of any
branch or agency thereof in Upper Canada; and every person Who, shall be

5 who shall, within Upper Canada, transact or carry on any of deemed agents
the business of, or any business for any Corporation whose on coer -
chief place of business shall be without the limits of Upper tain cases.
Canada, shall, for the pùrpose of being served with a Writ of
Summons issued against such Corporation, be deemed the

10 agent thereof.

XXX IV. The service of the Writ of Summons wherever it Service to be
may be practicable, shall, as heretofore, be personal; but it personal.
shall be lawful for the Plaintiff to apply frorn tirme to time, on
affidavit, to the Court out of which,the Writ of Summons issued

15 or to a Judge, and in case it shall appear to such Court or Exception :
Judge that reasonable efforts have been made to effeet personal
service, and either that the Writ has come to the knowledge of Service rnay
the Defendant or that he vilfully evades service of the same, *; °tse

- and lias not appeared thereto, it shall be lawful for such Court Court or a
20 or Judge to order that the Plaintiff be at liberty to proceed as Juae on

if personal service had been effected, subject to such condi- aertain acts.
tions as to the Court or Judge may seem fit.

XXXV. in case any Defendant being a British subject, is summons to a
residing out of the Jurisdiction of the said Superior Courts, ýa eîn

25 it shall be lawful for thé Plaintiff to issue a Writ of Summons ject resìSin_.
in the form contained in the Schedule A to this Act annexed, out of the
marked No. 3, which Writ shail bear the indorsement con- jurisdiction
tained in the said form, purporting that such Writ is for service Co tsaid
out of the Jurisdiction of the said Superior Courts, and the

30 time for appearance by the Defendant shall be regulated by
the distance from Upper Canada of the place where the De-
fendant is residing, having due regard to the means of, and
necessary time for postal or other communication ; and it shall Service there-
be lawful for the Court or Judge, upon being satisfied that °f c

35 there is a cause of action which arose within the Jurisdiction,
or in respect of the breach of a contract made within the Ju-
risdiction, and that the Writ was personally served upon the
Defendant, or that reasonable efforts were made to effect per- If Service can-
sonal service thereof upon the Defendant, and that it came to not he nade.

40 his knowledge, and either that the Defendant wilfully neglects
to appear to such Writ, or that he 'is living out of the Juris- Order in such
diction of the said Courts, in order to defeat or delay his cre- case by the
ditors, to direct from time to time, that the Plaintiff shall be at jt ,or ona
liberty to proceed in the action in such manner and subject to aiffidavit.

45 such conditions as to such Court or Judge may seem fit, having
regard to the time allowed to the Defendant to appear being
reasonable, and, to the other circumstances of the case ; Pro- Proviso:
vided always, that the Plaintiff shall be and hé is hèreby re- Plaintir mnust
quired to prove the amount of the debt or damages claimed by prove hus case.
him in such action, either before a Jury on an assessment in



the usual mode, or by reference to compute in the manner
liereinafter provided, according to the nature of the case, as
such Court or Judge may direct, and the making such proof
shall be a condition preédent to his obtaining Judgment.

If the Defen. XXXVI. In any action against a person residing out of the 5
dant be not a Jurisdiction of the said Courts and not being a British subject,.British Sub- the like proceedings may be taken as against a British subject

resident out of the Jurisdiction, except ihat the Plaintiff shall,
instead of the $ummons mentioned in the next preceding Sec-
tion, isnue a Writ of Summons according to the form contained 10
in the said Schedule A, marked No. 4, and shall in manher
aforesaid serve a notice of such last mentioned Writ upon the
Defendant, which notice shall be in the form contained in the
said Schedule also marked No. 4 ; and such service or reason-
able efforts to effect the same, shall be of the same force and 15
effect as the service or reasonable efforts to effect the service of
a Writ of Summons in any action against a British subject
resident abroad, and by icave of the Court or a Judge, upon
their or his being satisfied by affidavit as aforesaid, the like
proceedings may be had and taken thereupon. 20

Procoedings XXXVII. If the Plaintiff or his Attorney shall omit to insert
if the Plaintiff in or indorse on any Writ or copy thereof, any of the matters
tbhng in the required by this Act to bc inserted therein or indorsed thereon,
indorsemaeit such Writ or copy thereof shall not on that account be held
on, or in the void, but it may be set aside as irregular, or amended, upon 25

' application to be made to the Court out of which the same
shall issue, or to a Judge, and such amendment may be made
upon any application to set aside the Writ, upon such terms as
to the Court or Judge.may seem fit.

Proceedings XXXVIII. If either of the forms of Writ of Summons con- 30
if one forîm of tained in the Schedule A, to this Act annexed and marked
,writ be siîb-
atituted by respectively Nos. 1, 3, and 4, shall by mistake or inadvertence
error for ar- be substituted for any other of them, such mistake or inadver-
other. tence shall not be an objection to the Writ or any other pro-

ceeding in such action, but the Writ may, upon an ex parte 35
application to a Judge, whether before or after any application
to set aside such Writ or any proceeding thereon, and whether
the same or notice thereof shall have been served or not, be
amended by such Judge, without costs.

Certain writs XXXIX. A Writ for service within the Jurisdiction nay be 40
may be made issued and marked as a concurrent Writ vith one for serviceconcurrent. out of the Jurisdiction, and a Writ for service out of the Juris-

diction may be issued and marked as a concurrent Writ with
one for service within the Jurisdiction.

Affidavits for XL. Any affidavit for the purpose of enabling the Court or 45
*nabling pro- a Judge to. direct proceedings to be taken against a Defendant
ceedigs to be siding out of the Jurisdiction of the said Courts, may be



sworn þefore the Chief Justice or Judge of any Court of Supe- taken against
rior Jurisdiction in the Country wherein such Defendant shall a Party out of
reside or be served, or before the Mayor or Chief Magistrate Of tejuis, re
any City, Town or place wherein the Defendant shall reside whom to be

5 or be served, or before any Consul General, Consul, Vice-Con- made.
sul, or Consular Agent for the time being, appointed by Her
Majesty at any foreign port or place at or near which the
Defendant shall reside or be served, and every affidavit so
sworn by virtue of this Act, may be used and shall be admitted

10 in evidence saving all just exceptions, providing it purport to
be sworm before such Chief Justice, Judge, Mayor, or Chief
Magistrate, Consul General, Consul, Vice Consul, or Consular
Agent ; Provided always, that if any person shall forge any Proviso.
signature to any such affidavit, or shall use or tender in evidence Punishrment

15 any such affidavit with any false, forged or counterfeit signature for forging
thereto, knowibg the same to be false, forged or counterfeit, he
shall be guilty of felony, and shall upon conviction, be liable, at
the discretion of the Court, to be kept confined at hard labour in
the public Penitentiary of this Province, for any term not less than

20 four years nor more than ten years, and every person who shall be
charged with committing any felony under this Act, may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in the county or place in which he shall be apprehended or be

25 in custody; and every accessory before or after the fact to any Accessories.
such offence, may be dealt with, indicted, tried, and. if con-
victed, sentenced, and his offence may be laid and charged to
have been committed, in any couuty or place in which the prin
cipal offender may be tried ; Provided also, that if any person Proiso: tial,

30 shall wilfully and corruptly make a false affidavit before such punishment,
Chief Justice, Judge, Mayor, Chief Magistrate, ,Consul Ce- &-c.,for takiug
neral, Consul, Vice Consul or Consular Agent, every person f*a a"uta-
so offending shall be deemed and taken to be guilty of per- U. C.
jury, in like manner as if such false affidavit had been rnade

35 in Upper Canada before competent authority, and may be
dealt with, indicted, tried, and if convicted, sentenced, and
his offence may be laid and charged to have been committed,
in that county or place where he shall have been apprehended
or be in custody.

40 XLI. In all cases where the Defendant resides within the In demands
Jurisdiction of the Court, and thé claim is for a debt or liqui- for liquidated
dated demand in money, with or without interest, arising upon sums, certain

daîe demnd n moeyparticulars
a contract express or impied, as for instance, on a Bill of mnay beiadors-
Exchange, Promissory Note or Cheque, or other simple con- ed on the

45 tract debt, or on a bond or contract under seal for payment of writ.
a liquidated amount of money, or on a statute where the sain
sought to be recovered is a fixed sum of money, or in the nature
of a debt or on a guarantee, whether under seal or not, where
the claim against the principal is in -respect of such debt or

50 liquidated demand, bill, note or .heque, the Plaintiff shall be
at liberty to make upon the Writ of Summons and copy thereof,



a special indorsement of the particulars of his claim, in the form
contained in Schedule A, to this Act annexed, marked No. 5, or

No further to the like effect ; and when a Writ of Summons has been in-'
particulars dorsed in the special form hereinbefore nentioned, the indor-
need be given sement shall be considered as particulars of demand, and no 5unless On
order. further or other particulars need be delivered unless ordered

by the Court or a Judge.

Plaintiff inay XLII. It shall be lawful for the Plaintiff, after the cominen-
obtain capias cement of any action by Writ of Summons but before Judg-
in certain ment in such action, upon making and filing an affidavit con- 10cases, corn-
mencing after formably to the provisions of the twenty-third section of this
thesuitbywrit Act or on obtaining a Judge's order for that purpose to sue out

cfanire-'' of the office whence such Summons was issued a Writ of
quired. Capias, and one or more concurrent Writs, and to renew such

Writs in manner directed by this Act-which Writ of Capias in 15

Forrn ofwrif. every such case shall bc in the form contained in Schedule A
For ofi. to this Act annexed, and marked No. 6, and may be directed

o eo" to the Sheriff of any county or union of counties in Upperdirected.
Copies. Canada, and so many copies of such Writ with every memo-

randum or notice subscribed thereto, and all endorsements 20
thereon as there may be persons intended to be arrested thereon
shall be delivered with such writ to the Sheriff or other officer
who may have the execution or return thercof, and who shall

One copy to immediately, upon or after the cxecution thereof, cause one
be delivered 'such copy to be delivered to every person upon whom such 25
Io each person
on whom the proces, -ihall be executed by hin, and shall indorse upon such
writ ,hall be Writ fhe true day of the execution thereof within three days at
executed. fartl:est after such executiion; and the proceedings in any such

action may be carried on to Judgment without regard to the
issuing of such Capias or to any proceedings in any way 30
arising from or dependent thereon-and on entering Judgment

Costs. the Plaintiff shall be entitled to tax the costs of such Writ or
Writs of Capias and the proceedings thereon in like manner as
if the suit had been originally conmenced by Capias, fogether

Pr.vso: with the other costs incurred and taxable in the cause : Pro- 35
Writ to issue vided always, that notwithstanding any thing contained in the
frorn the sanie fourth section of this Act such Writ shall be issued in the
court as the Court out of which the original Writ in the cause was sued out.original writ.

And as regards proceedings against absconding debtors who
shall have real or personal property, credits or effects in Upper 40
Canada ; Be it enacted :-

Forai of Writ XLIII. If any resident in Upper Canada ixidebted to any
against ab- person, shall depart from Upper Canada vith intent to defraud
Fetrsn his creditors, and shall, at the time of his so departing, be

' . possessed to his own use and benefit, of any real or personal 45

property, credits or effects in Upper Canada, he shall be
deemed an absconding debtor, and his property, credits and
effects aforesaid, may be seized and taken for the satisfying of
his debts by a Writ of Attachment, which shall also contain a



Summons to the absconding debtor, and shall be in the form
in the Schedule A to this Act annexed, marked No. 7, and
such Writ shall be dated on the day on which it is sued out,
and shall be in force for six months fron its date, and may-be Duration of

5 renewed for the purpose of effecting service on the Defendant, Wit.
in like manner as a Writ of Summons issued under the autho- Renewal.
rity of this Act.

XL1V. Upon affidavit made 'by any Plaintiff, his servant or Proceedings
agent, that any such person so departing is indebted to such alfamdavit

10 Plaintiff in a sum exceeding twenty-five pounds, and slating tendat hat
the causes of action, and that the Deponent hath good reason departed, &c.
to believe and doth verily believe such 'person hath~ departed from Upper.
fromi Upper Canada and hath gone to (stating some place to the arpose o
which the absconding Debtôr is believed to have fled or that avoidIng pay-

15 the Deponent is unable to obtain any information to what place nent or ser.
he hath fled,) with intent to defraud the Plaintiff of his just
dues, or to avoid being arrested or served with process, which
affidavit shall be accompanied by the affidavit of two other Affmhavit in
credible persons, that ihey are well acquainted with the Debtor confirmation.

20 mentioned in the first named affidavit, and have good reason
to believe and do believe that such Debtor hath departed from
Upper Canada with intent to defraud the said Plaintiff, or to
avoid being arrested or served with process, it shall be lawful
for either of the said Courts or a Judge, or for the Judge of

25 any County Court, by rule or order, to direct that a Writ of writ of At-
Attachment shall issue (to be in the " Inferior Jurisdiction-" tachment to

if the case be within the Jurisdiction of the County Court, and.
to be marked and the costs to be allowed accordingly,) and to
appoint in such rmle or order the time for the Defendants

30 putting in Special Bail, which time shall be regulated by the
distance fron Upper Canada of the place to which the abscond-
ing Debtor is supposed to have fled, having due regard to the
means of and necessary time for postal or other communica
tion; and such Writ of Attachment shall issue in duplicate, Writ ni At-

35 and shall be so marked by the officer issuing the same (the tachment to
costs of suing out lite sanie being allowed only as if a singlè IlP
Writ issued), and one Writ shall be delivered to the Sheriff to ca
whom the same shall be directed, and the other shall be used
for the purpose of effecting service on the Defendant.

40 XLV. Upon its appearing on affidavit to the Court or a Further pro-

Judge, that a copy df the Writ was personally served on the ceedinge after
.service or

Defendant, or that reasonable efforts were made to efleet per -attempted
sonal service thereof on him, and that such Writ came to his service.
knowledge, or that the Defendant hath absconded in such-a

45 manner that after diligent inquiry no information can be
obtained as to the place he hath fled to, it shall be lawful for
such Court or Judge, if the Defendant bas not put in Special
Bail, either, to require some further attempt to effect servicèe>r
to appoint some' act to be done which shall be deemed good
service, and thereupon, or on the first application, if it shall



so seem fit to the Court or a Judge, to direct that the Plaintiff
may proceed in the action in such manner and subject to such

rroviso: conditions as the Court or Judge nay direct or impose : Pro-
Plaiutif must vided always, that the Plaintiff shall prove the amount of the
prove its debt or damages clairned by lhi-n in such action either before 5

a Jury on an assessment or by reference to compute m the
inainer provided by this Act according to the nature of the
case, and the making suchi proof shall be a condition prece-

Futher am- dent to his obtaining Judgnent, and no exeetion shall issue
vit required until the Plaintiff, his Attorney or Agent shall make oath'of 10
tio Sexecue the sum justly due by the absconding Debtor to the Plaintiff,

after giving him credit for all paynents and claims which
might be set ofl or lawfully clained by the Debtor at the time
of making such last mentioned affidavit, and the execution
shall be indorsed to levy the sum so sworn to with the taxed 1b
costs of suit or the amount of the Judgment, including the
costs which ever shall be tlhe srmaller sum of the two.

>laintiUmay XLVI. The Plaintiff may ai any lime within six months
oibtain concur- from the date of the origrinal Writ of Attachment, without
rent wits, to bn
other Sheriiis. further order from the Court or a Judge, issue from thé office 20

whence the original Writ issued, one or more Concurrent Writ
or Writs of Ataclhment, to bear teste on the same day as the
original Writ, and to be marked by the Officer issuing the
same with the word " Concurrent" in the margin, which
Concurrent Writ or Writs of Attachment may be directed to 25
any Sheriff other than the Sheriff to whom the original Writ

They shall be was issued, and need not be snied out in duplicate or be
used rnerely served on the Defendant, but shall operate merely for the
for auachS attachment of his real or personal property, credits or effects.property. in aid of the original Writ. 30

court May let XLVII The Court or a Judge may at any time before or after
in Defendant final Judgment, but before execution executed, in their discre-
to Pu in Spe- tion, and having regard Io the tinie of the application and other

tidavit re- circumstances,.Iet in the Defendant to put in Special Bail, and
quired. to defend the action, upon au application supported upon satis- 35

factory affidavits, accounting for Defendant's delay and default
and diselosing a good defence on the merits.

Prîoperty of XLVIII Upon ihe Defenîdant's putting in and perfecting Spe.
Defendant to cial Bail to tlie action in like inainer as if lie had beenarrested

be reslore,°",l on a Writ of Capias, for the aimount sworn o on obtaining the 40
sbecial Baiu ; attachment, eit her within the lime limited bythe Writ orwithin

such time as shall be specified by the Court or a Judge on
letting in the Defendant to defend as aforesaid, alil is pro-
perty, credits and efecis which have been attached in that suit,
excepting aniy whieh may have been disposed of as perishable,.4 5

or p)rocees if and then the net oroceeds of the goods so disposed of, shall be
sold. restored and paid to him unless there be somne other lawful

ground for the Sheriff to withold or detain them, and after
Special Bail shall be so put in, and perfected the Defendant



shall be let in to plead, and the action shall proceed as in ordi-
nary cases begun by Writ of Capias ; Provided always, that Proviso: as to
after obtaining Judgment it shall not be necessary lor the Plain- ca. Sa.
tiff to make or file any other or further affidavit than that on

5 which the Writ of Attachment was ordered, in order to sue out
a Writ of capias ad satisfaciendumn; And provided also, that if Prnviso: if
it shal appear at any time before execution issued, upon no- the Defenda,-t

tion to be made in Court for that purpose and upon hearing the ,at he
parties by affidavit, that the Defendant was not en absconding absconding

10 Debtor within the true meaning of this Act, at the time of the Dehtor when
suing out of the Writ of Attachment against him, such Defen- rithe sa
dant shall recover his costs of defence, and the Plaintit shall,
by rule of Court, be disabled from taking out any Writ of Exe-
cution for the amount of the verdict rendered or ascertained

15 upon reference to compute or otherwise recovered in such ac-
tion, unless the same shall exceed, and then for sucli sum only
as the same shall exceed the arnount.of the taxed costs of the costs, and re.
Defendant, and in case the sum so recovered shall be less than medy of De-
the amount of thé taxed costs of the Defendant, then the anor

20 Defendant shal be entitled, after deducting the amount of the
sum recovered as aforesaid frorn the amount of such Defendant's
taxed costs, to take out execution for the balance in like man-
ner as a Defendant may now by law have execution for costs
in ordinary cases.

25 XLIX. The Sheriff to vhom any Writ of Attachment shall sheria to at-
be directed shall forthwith take into his chiarge or keeping tach ail the
all the property, credits ind eflects, including all rights and property and
shares in any Association or Corporation '(which shall fendant,
be attached in the same ianner as they might be seized

30 in execution under the provisions of an Act of the Parlia-
ment of this. Province, passed in the twelfth year of Her
Majesty's Reign, intituled, Az Act to -provide for Ihe 12 Vic. c. 23.
seizure and sale of shares in the Capital Stock of incorporated
Companies,) of the absconding Debtor as set forth in such

3a Writ, and shall be allowed all necessary disbursements for
keeping the sanie; and he shall immediately eall to his assis- inventory to
tance two substantial freeholders of his County, and with their be made of
aid he shall make a just and true inventory of all the persona piope.t

property, credits and effects, evidences of title or debt, books
40 of account, vouchers and papers that he shall attach, and shall

return such inventory, a fter it shall have been signed by him-
self and the said freeholders, togetier with the Writ of Attach-
ment.

L. li case any horses, cattle, sheep, pigs or any periah- How perisk-
45 able goods or chattels, or such as fron their nature (as timber able -otds

or staves) cannot be safely kept or conveniently taken care of, hi, t
shall be taken under any Writ of Attachment, it shall be the
duty of the Sheriff, who lias attached the sa.ne to have ihem
appraised and valued, on oath, by two competent persons ; and Sale of ain
in case the Plaintiff suing ont the Attachment shall desire it such goods if



Plaintif give and shall deposit with the Sheriff a Bond to the Defendant ex-
security to ecuted by two freeholders, whose sufficiency shall be approved

areaiont by the Sheriff in double the amount of the appraised value of
value, if he such articles, conditioned for the payment of such appraised
fait. value to the Defendant, his executors or administrators, together S

with all costs and damages that nay have been incurred
by the seizure and sale thereof, in case Judgment shall not be
obtained by the Plaintiff against the Defendant, then the Sheriff
shall proceed to sell all or any such enumerated articles at
public auction, to the highest bidder, giving not less than six 10
days' notice of such sale, unless any of the articles are of.such

zheriff to hold a nature as not to allow of that delay, in which case the Sheriff
proceeds. may sell such articles last mentioned forthwith ; and the Sherifi

shall hold the proceeds of such sale for the same purposes as
he would hold any property seized under the attachment. 15

Such goods to LI. If the Plaintiff in any Writ of Attachment, after notice
be iestored if
Plaintiff fail to himnself or his Aîtomey, of the seizure of any such articles
give sufficient as enumerated, shall neglect or-refuse to deposit any such Bond,
security. or shall only offer a Bond of sureties insufficient in the judgment

of the Sheriff, tien, after the lapse of four days next after such 20
notice, th Sheriff shall be relieved from al liability to such
Plaintiff in respect to the articles so seized, which the said
Sheriff is thenceforth authorized and directed to restore to the
person from whose possession he took the sanie.

Liability of LII. If any person vho is indebted to or has the custody or 25
debtors, &c. 'of the defeu. possession of any property or effects of an absconding Debtor,
ant paying shall, after notice in writing of the Writ of Attachment duly
him ater served upon him by the Sheriff or by or on behalf of the Plain-
notice of the
seizu'e, &,. tiff in such Writ, pay any debi or demand or deliver any

such property or effects to such absconding Debtor, or to any 30
person for the individual use and benefit of such absconding
Debtor, the person paying such debt or demand or delivering
such property or effects, shall be deemned to have, donc
so fraudulently, and is hereby made liable for the amount
of such debt or demand or for such property and-effects or the 35

Proviso: value thereof, to the Plaintiff in such Writ of Attachment, pro-
Defendant's vided such Plaintiff recover Judgment against the absconding
debtor s ueil
by him affer Debtor, and if the property and effects actually seized by the
the seizure, Sheriff are insufficient to satisfy such- Judgment; and if any
'nay oft)in person indebted to any absconding Debtor or having custo 0
ceedngs. of his property as afor~esaid, shall be sued for such debt, demand

or property after notice as aforesaid of the Writ of Attachment,
by the absconding Debtor or by any person to whom the ab-
sconding Debtor nay have assigned such debt or property after
the date of the Writ of Attachnient, he may, on affidavit, apply 45
to the Court or a Judge, to stay proceedings in the action against
hinself, until it shall be known whether the property and effects
so seized by the Sheriff, shall be sufficient to discharge the

Court or sun or suis recovered against the absconding Debtor, and itJudge may shall be lawful for the Court or a Judge to make such rule or 50



order in the matter as they may think fit, and if necessary to ma a raie,
direct an issue to try pny dispnted question of fact. &c.

LUI. If the real and personal property, credits and effects of Debtor of De-
any absconding Debtor attched by any Writ of Attachment as fendant May

5 aforesaid, shal prove insufficient to satisfy the executions Ob- defendants
tained in the suit thereon against.such absconding Debtor, the prope rt
Sheriff having the execution thereof may by rule or order of seizednt to
the Court or a Judge to be granted on the application of the satisty
Plaintiffl in any such case, sue for and recoverdfrom any person Plaintiti.

f0- indebted to .such absconding Debtor, the debt, claim,-property
or right of action attachable under this Act and owing to or
recoverable by such absconding Debtor, vith costs of suit, in
which suit the Defendant shall be allowed to set up any defence
which would have availed him against the absconding Debtor

15 at the date of the Writ of- Attachment, and a recovery in such
suit by the Sheriff shall operate as a discharge as against such
absconding Debtor ; and such Sheriff shall hold the moneys Money reco.
recovered by him as part of the assets of such absconding erded to be
De btor, and shall apply them accordingly; provided that the ass r a f

20 declaration in such action shall contaih an introduetory aver- scondins
ment to the effect folloving :-" A. B., Sheriff of, (&c.) who debtor.
"sues under the provisions of the law respecting abseonding Proviso: aver.
"De btors, in order to recover frorn C. D.) Pebtor to E. F.,-an "ertl in
"absconding Debtor, the debt due (or other claim according to Sheriglsdecla-

25 "the facts) by the said C. D., to the said E. F. complains, 4c.. ration.
Provided also, that n.o Sheriff shall be bound to sue any party Proviso:
as aforesaid until the attaching creditor shall give his bond with sheriff net
two sufficieni sureties payable to such Sheriff by his name ofi bdedit
office in double the amonnt or vglue of the debt or property shall give

30 sued for conditioned to indemnify him fron all costs, lossesand bond toi in

expenses to be incurred in the prosecution of such action or to demnify him

which lie may become liable in consequence thereof; Provided Proviso:
lastly, that in the event of the death, resignation or removal from Shernrs sue-
office of any Sheriff after such action brought, the action shall not contieh

35 abate, but may be continued in the narne of his successor to action.
whom the benefit of the bond s given shallenure as if he had
been named therein, and a suggestion of the necessary facts as
to the change of the Sheriff as Plaintiff shali be entered of
record.

40 LIV. The costs of the Sheriff for seizing and taking charge costs in such
of property, credits and effects under a Writ of Attachment, in- cases, and bow
cluding the sums paid to any persons for assisting in taking paid.
an inventory, and for appraising (which shall be paid for at the
rate of five shillings for each day. actually required for and

45 occupied in making sgch inventory or appraisement) shall be
paid in the first-instance by the Plaintiff in thé Writ of 4ttsch-
ment, and may after having been taxed be recovered by the
Sheriff by action in any Court in Jpper Canda, having juri-

50 diction for-the amount, and such costs shall be taxed tolhe
party who pays the sanxe as part ofthe diisbursemenits in the ,ult



against the absconding Debtor and be so recovered from him;
Proviso: New Provided always, that the Sheriff having made an inventory
writ not to and appraisement on the first Writ of Attachment against any
maeaa ry n. absconding Debtor, shall not be required to make any new

site. inventory and appraisement on a subsequent Writ of Attach- 5
ment coming into his hands, nor shall he be allowed any
charge for any inventory or appraisement except upon the first
Writ.

Persoes 44- LV. Any person who shalil have commenced a suit in any
ving previ- Court of Record of Upper Canada, the process wherein shall 10ousy cQ(U have been served or ex. &'ated before the suing out a Writ ofraenced s(aits »
against the Attachinent against the same defendant as an absconding
sauie Deren- Debtor, shal, notwithîtanding the suing out of the Writ of
c :a Pro àttachment, be entitled to proceed to Judgment and execution
ment, &C. in his suit in the usual manner ; and if he shall obtain execu- 15

lion before the Plaintiff in anv such Writ of Autachment, he
shall have the full advantage of bis priority of execution in the
same manner as if the property and effects of such absconding
Debtor stili remained in his own hainds aud possession, subject
to the prior satisfaction of all costs of suing out and executing 20

Iroviso: the Attachnent if the Court or a Judge shail so order; Provided
11 such sait be always, that nothing herein contained shall pievent the Court
colluive. n which such action is brought or a Judge fron setting aside

any such judgment and execution, or staying proceedings
1herein on the application of the Plaintiff on any Writ of At- 25
tachment, if such judgment shall appear to be fraudulent, or
such action has been brou ghit in collusion with the absconding
Debtor, or for the fraudient purpose of defeating the just
claims of other Creditors of such absconding Debtor.

If the Sherlif LVI. If any Sheriff to whon a Writ of Attachment is de- 30
find property livered for execution, shall find any pioperty or effrets, or theiit the haudi -
of a Bailiff, or proceeds of any property or effects which have been sold as
Clerk ai a perishable, belonging to the absconding Deblor named in such
Cot undr Writ of Attachment, in the hands, custody and keeping of any
13 & 14 V. Constable or of any Bailiff or Clerk of a Division Court by 35
c. 53. virtue of any warrant of attachment issued under the provisions

of the Act of the Parliament of this Province, passed in'the
Session held in the thirteenth and fourteenth years of Her Ma-
jesty's Reign, intituled, An Act to consolidate and amend te
several Acis now in force regulating the practice of Division 40
Courts in Upper Canada, and to extend the Jurisdiction of the
same, it shall be the duty of such Sheriff to demand and to take
from such Constable, Bailiff or Clerk all such property or
effects, or the proceeds of any part thereof as aforesaid, and it
shall be the duty of such Constable, Bailiff or Clerk, on de. 45
mand by such Sheriff and notice of the Writ of Attachment*
forthwith to deliver all -such property, effects and proceeds as
aforesaid to the Sheriff, upon penalty of forfeiting double the'
value or the amount thereof, to be recovered by such Sheriff,
with costs of suit (which sheriff shall, after-deducting bis own 50



Costs hold and account for such penalty as part of the property
and effects of the absconding Debtor) ; Provided always, that Proviso:
the Creditor who-has sued out such Warrant of Attachment creditor in
may proceed to judgment against the absconding Debtor in Division court

5 the Division Court, and on obtaining Judgment, and serving a tea gct,
memorandum of the amount thereof and of his costs to be &c.
eertified under the hand of the Clerk of the Division Court, he
shall be entitled to satisfaction in like manner as and in rateable
proportion with the other Creditors of the absconding -Debtor

10 who shal] obtain Judgment as hereinafter mentioned.

LVII. When several persons shall sue out Writs of Attach- -proceedings ià
ment against any absconding debtor, the proceeds of the pro- several per-
perty and effeets attached and in the Sheriff's hands, shal. be S°S take out
rateably distributed among such of the Plaintiffs in such Writs the same ab-

15 as shall obtain Judgments and issue execution, in proportion sconding
to the sums actually due upon such Judgments, and the Court Debtor.

or a Judge may, in their diseretion, delay the distribution, in
order to give reasonable time for the obtaining of Judgment
against such absconding Debtor; and every Creditor who shail

20 produce a certified men.orandum from the Clerk of any Divi-
sion Court, of his Judgment as aforesaid, shall be considered
a Plaintifi in a Writ of Attach'nent who has obtained Judgment
and issued execution, and shall be entitled to share accord-
ingly ; Provided always, that when the property and effeets of PrioWho Shali

25 the absconding Debtor shall be insufficient to satisfy the suims sbare if the
due to sucn Plaintifs, none shall be allowed to share, unless property wiln
their Writs of Attachiment were issued and placed in the hands not pay ail.
of the Sheriff for execution within six months from the date of
the first Writ of Attachment, or in case of a Warrant of Attach-

80 ment, unless the same was placed in the hands of the Con-
stable or Bailiff before or within six months after the date of
the first Writ of Attachment.

LVIII. If after the period of one month next following the when ail the
return of any execution against the property and effects of any seizing credi-

35 absconding Debtor, or after a period of one month from a dis- t°r- are satis-
fied, the

tribution under the order of the Court or a Judge, whichever remaizning pro-
shall last happen, and after satisfying the several Plaintifs perty to be
entitled, there shall be no other Writ of Attachment or execu- deliveredup.
tion against the same property and effects in the hands of the

40 Sheriff, then all the property and effects of' the absconding
Debtor, or unappropriated monies the proceeds of any part of
sucli property and effects, remaining in the bands of the Sheriff,
together with all books of account, evidences of title or of
debt, vouchers and papers whatsoever belonging thereto, shall

45 be delivered to the absconding Debtor or to the person or
persons in whose custody the same were found, or to any law-
fully appointed Agent of the absconding Debtor, and there-
upon the responsibility of the Sheriff in respect thereto shall
determin.



And with respect to the appearance of the Defendant and
the proceedings of the Plaintiff in default of appearance ; ße it
enacted:-

Plaintiff need LIX. That from the time when this Act shall commence
not enter ap- and take effèct, no appearance need be entered by the Plaintiff 5
pea uwe for for the Defendant.
Delendant.

Proceedings LX. In case of non-appearance by the Defendant where the
on non-appea- Writ of Summons is endorsed in the special form hereiubefore
rnce e- provided. it shall be lawful for the Plaintiff on filing an
writ specially affidavit of personal service of the Writ of Summons, or a rie 10
indorsed. of Court, or a Judge's order for leave Io proceed under the

provisions of this Act, and the Writ of Summons, at once to
sign final Judgment in the form contained in the Schedule A,

Signingjudg to this Act annexed, marked No. 7, bis, (on which Judgment no
ment. proceeding in error or appeal shall lie) for any sum not exceed- 15

ing the sum indorsed on the Writ, together with interest to the
date of the Judgment and costs to be taxed in the ordinary

Execution. way : and the Plaintiff may upon such Judgment, issue execu-
tion at the expiration of eight days from the last day for

Proviso; appearance, and not before ; Provided always, that it shah be 20
Defendant lawful for the Court or a Judge, either before or after final
rnay be let in 10lt'j1U+0a
t d '"l. Judgment, to let in the Defendant to defend, upon an application

supported by satisfactory affidavits accounîing for the non-
appearance and disclosiLg a defence upon the merits.

And if the LXI. lI case of such non-appearance where the Writ of 25
writ be ot so Summons is not indorsed in the special. form hereinbefore
dersed. provided,. it shall be lawful for the Plaintiff, on filing an

affidavit of personal service of the Writ of Summons or a
Judge's Order for leave to proceed under the provisions of this

Declaration. Act, and the Writ of Summons, to file a declaration indorsed 80
signing judg- with a notice to plead in eight days, and to sign Judgment by
ment. default at the expiration of the time to plead so endorsed as

aforesaid, and in the event of no plea being filed and served
where the cause of action mentioned in the declaration fis for
any of the claims which migh-t have- been inserted in the 85
special indorsement on the Writ of. Summons, the Judgment

Execution. shall be final, and execution may issue for an amount not
exceeding the amount indorsed on the Writ of Summons with

Proviso: as to interest and cosis ; Provided always, that in. such case the>
Costs. plaintiff shall not be entitled to more costs than if he had made 40

such special indorsement .and signed Judgment upon non-
appearance.

Plaintiff may LXIU. The Defendant may appear at any time before Judg-'
appt-,ar at auj y an
time before nt, and if he appear after the time specified either in thei
judgment. Writ of Summons or in the warning indorsed in any Wri44

of Capias served on him, or in any rule or order to proceed as
if personal service had been effected, lie shall, after notice;M

ais position. such appearance to the Plaintiff or his Attorney, as the case



may be, be in the same position as to pleadings or other pro-
credings in the action as if he had appeared in time ; Provided proyi,
always, that a Defendant appearing after the time alpointed
by the Writ, shil not be entitled to any further time for

5 pleading or any other proceeding, than if he had appeared
within such appointed lime : Provided also, that if the Defen- Provisn.
dant shall appear after the lime appointed by the Writ,' and
shall omit to give such notice of his appearance, the Plaintiff
may proceed as in case of non-appearance.

10 LXIII. Eve;y appearance by ihe Defendant in person sball Defendant ap-
give an address ai which il shall be sufficient to leave all pearing in
pleadings and other proceedings not requiring personal service, au.uds&ri e
and if such address be not given, the appearance shal not be
received, and if an address as given shall be illusory or

15 fictitious, the appearance shali be irregular- an I may be set
aside by the Court or a Judge, and .the Plaintiff may be
permitted to proceed by sticking up the proceedings in the
office from vhence the Writ was sued out.

LXIV. The mode of appearence to every such Writ of Surn- Mode ard
20 mons or under the authority'of this Act, shall be by filing with form of ap-

the proper officer in that behalf, a memorandum in writing pearance.
according to the following form, or to the like effect:

A. B., Plaintiff, against C. D. Defendant, 1 The Defendant, C.
or [D. appears in person

25 against C. D. and another or
or E.F. Attornéy for C.

against C. D. and otbers. D;appears for him.

(If the Defendant appears in person, here give his address.)

Entered the day of A. D.,-18

30 LXV. All such proceedings as are mentioned in any Writ of At what time
Summons or Capias, or notice or warning thereto or thereon, certain pro-
issued, made or given by authority of this Act, may be had and ," i'n if,
taken (in default of a Defendant's appearance or -putting in Defenidant do
special bail) ai the expiration of ten days from the service or'fot appear.

35 execution thereof, on whatever day the last of such ten days
may happen to fall, whether in term or vacation ; Provided Provso.
always, that if the. last of such ten days shall in any case
happen to fall on a Sunday, Christmás Day or Good Friday in
either of such cases the following day, or th' following Monday

40 when Christmas Day falls on a Saturday, shall be considered
as the last of such ten days ; Provided also, that if such Writ Proviso.
shall be served or be executed on any day between the first day
of Jutly and the twenty-first day of August in any year, special
bail may be put in by the .Defendant on bailable process, or

45 appearance entered by the Defendant on process not bailable, at
the expiration of such ten dayfe; Provided also, that no decla- Prorise.



ration or pleading;-after declaration shall be filed or served
between the said first day of July and the said twenty-first day
of August.

Proceedings if LXVI. In any action brought against two or more Defen-
sorne of the dants wvhen the Writ of Summons is endorsed in the special ë

appena ad form hereinbefore provided, if one or more of such Defendants
others do met. only shall appear and another or others of therm shall not

appear, it shall be lawful for the Plaintiff to sign Judgment
against such Defendant or Defendants only as shall not have
appeared, and before declaration against the other Defendant 10
or Defendants, Io issue execution thereupon, in which case he
shall be taken to have abandoned his action against the Defen-
dant or Defendants who shall have appeared ; or the Plaintiff
may before such execation declare against such Defendant or
Defendants as shall have appeared, stating by way of sug- 15
gestion the Judgment obtained against the other Defendant or
Defendants who shall not have appeared, in which case ihe
Judgment so obtained against the Defendant or Defendants
who shall not have appeared, shall operate and take effect in
like manner as a Judgment by default obtained before the 20
commencement of this Act against one or more of several
Defendants in an action of debt.

And with respect to the joinder of parties to actions : Be it
enacted that:-

Court mnay in LXVIl. It shall be lawful for the Court or a Judge at any 25
certain eases time before the trial of any cause, to order that any person or
p any persons not joined as Plaintiff or Plaintiffs in such-cause shall
Joied a. be so joined, or that any person or persons griginally joined as
Plainuir. to be Plaintiff or Plaintiffs shall be struck out from such cause, if it

artjoinedo a shall appear to such Court or Judge that injustice will not be 80
to be struck done by such amendment, and that the person or persons to be
ont. added as aforesaid, consent cither in person or by writing

under his, her or their hands to be so joined, or that the person
or persons to be struck ont as aforesaid, were originally intro-
duced without his, her or their consent, or that such person or 85
persons consent in manner aforesaid to be struck out; and such
amendment shall be made upon such terms as to the amend-
ment of the pleadings, if any, posiponement of the trial, and
otherwise, as the Court or Judge by whom such amendment is
made shall think proper ; and when any such amendment shall 40
have been made, the liability of any person or persons who
shall have been added as co-Plaintiff or co-Plaintiffs shall,
subject to any terms imposed -as aforesaid, be the same as if
such person or persons had been originally joined in such
cause. 45

Proceedings if LXVIII. In case it shall appear at the. trial of any action
the misjoinder that there has been a mis-joinder of Plaintiffs, or that some
of etainties person or persons not joined as Plaintiff or Plaintiffs ought te



have been so joined, and the Defendant shall not at or before apiear at the
the time of pleading have given notice in writing that he trial. or an
objects to such non-joinder, specifying therein the name or mointase who
names of such person or persons, such mis-joinder or non- ought to be

5 joinder may be amended as a variance at the trial by any Oied.
Court of Record holding plea in civil actions, and by any
Judge sitting at nisi prius, or other presiding officer, in like
mainer as to the mode of amendment and proceedings conse-
quent thereon, or as near thereto as-the circumstahces of the

10 case will admit, as in the case of amendment of variances
under the Act of the Parliament of Upper Canada, passed in
the seventh year of the IReign of King William the Fourth, inti-
tuled, An Act for the further amendment ofthe law and the better Aet U1 U. C.
advancenent of .Tustice, if it shall appear to such Court or 7 W. 4, e. 3.

15 Judge or other presiding officer, that such mis-joinder or non-
joinder-was not for the purpose of obtaining an undue advantage,
and that injustice will not be done by such amendment, and
tlat the person or persons to be added as aforesaid, consent
either in person or by writing under bis, her or their hands to

20 be so joined, or that the person or persons to be struck out as
aforesaid were originally introduced without his, ber or their
consent, or ihat such person or persons consent in manner
aforesaid to be so struck Qut, and such amendment shall be
made upon such terms as the Court or Judge or other presiding

25 officer by whom such amendment is made, shall think proper; Liabiny of
and when any such amendment shall have been made, the persons
liability of any person or persons, who shall have been added °rdered t b
as co-Plaintiff or co-Plaintifis shall, subject to any terms im- Plaintiffs.
posed as aforesaid, be the same as if such person or persons

30 had been originally joined in such action.

LXIX. In case such notice be given, or any plea in abate- If such nos.
ment of non-joinder of a person or persons as co-Plaintifi or joinder be
co-Plaintiffs (in cases where such plea in abatement may be leaded in

85 pleaded) be pleaded by the Defendant,' the Plaintiff shall be at batement.
liberty, without any order, to amend the writ and other proceed-
ings before plea, by adding the name or names of the person
or persons named in such notice or plea in abaternent, and to
proceed in the action without any further appearance, on pay-

40 ment of the costs of and occasioned by such amendrient only,
and in such case the Defendant shall be at liberty to plead
de novo.

LXX. It shall be lawful for the Court or a Judge in the case Mis-joinder of
of the joinder of too many Defendants in any action on contract, Defendanms

45 at any time before the trial of such cause to order that the d°icvred be-i
name or names of one or more of such Defendants be struck action on con-
out, if it shall appear to such Court or Judge that injustice will tract.
not be done by such amendment, and the amendrnent shall be
made upon such terns as the Court or Judge by whom such

50 amendment is made shall think proper ; and in case it shall And at trial.
appear at the trial of any action on contract, that there has been



a rnis-joinder of defendants, such mis-joinder may be amended
as a variance at the trial in like manner as the mis-joinder of
Plaintiffs has been hereinbefore directed to be amended, and
upon such terms as the Court or Judge or other presiding
officer by whom such amendment is made shall think proper. 5

If the non. LXXI. In any action on contract where, the non-joinder of
joinuer f De- any person or persons as co-Defendant or co-Defendants liasfendans is an
pleadedin been pleaded in abatement, the Plaintiff shall be at liberty,
abatement in without any order, to amend the Writ of Stirmmons and the
suci actionu. declaration by adding the name or naines of the person or 10

persons named in such plea in abatement as joint contractors,
and to serve the amended Writ upon the person or persons so
named in such plea in abatement, and to proceed against the
original Defmdant or Defendants and the person or persons

Ilr'visn. so named il such plea in abatement ; Provided that the date 15
of such amendme~nt shall, as between the person or persons so
named in such plea of abatement and the Plaintiff, be con-
sidered-for all purposes as the commencement of the action.

Costs of such LXXII. In all cases after such plea in abatement and amend-
ea in ate ment, if it shall appear upon the trial of the action that the 20

person or persons so named i such plea in abatement was or
were jointly liable with the original Defendant or Defendants,
the original Defendant or Defendants shall be entitled as against
the Plaintiff to the cosis of such plea in abatement and amend-
ment; but if at such trial it shall appear that the original 25
Defendant or any of the original Defendants is or are liable,
but that one or more of the persons named in such plea ip
abatement is or are not liable as a contracting party or parties,

Judgment as the Plaintiff shall nevertheless be entitled to.Judgment against
'egads De the other Defendant or Defendants who shall appear to be 30
fiable or not liable, and every Defendant who is not so liable shall have
liable, respcct- Judgment and shall be entitled to his costs as against the
ively. Plaintiff, who shal be allowed the same together witb the

costs on the plea in abatement and amendnent, as cosis in the
cause against the original Defendant or Defendanis who shali 35
have eo pleaded in abatenent the non-joinder of such person;

Proviçn. Provided that any such Defendant who shall have so pleaded
in abatement, shall be at liberty on the trial to adduce evidence
of the liability of the Defendants named by him in such plea
in abatement. - 40

Action-not to LXXIII. Provided always that in any action to be brought
abate by in Upper Canada against any joint obligor or contractor, the
joinder of action shall not abate on account of any other joint obligor or
joint contract- contractor not being made a Defendant, unless the party .plead.

r, &c - ing such non-joinder shall aver in his plea that such joint 45less it i in
averred and obligor or coniraclor is living within the limits of Upper
sworn that ho Canada, and shall state the place of bis residence, -nor unless,

es r-cin an affidèvit of the truth of such plea be filed therewith.



LXXIV. The joint obligation, comtract or promise may be Joint contraet
given in evidence against any one or more of the joint obligors&, In. ye
or contractors, and shall have the same force and effect for the fence against
recovery of Judgment thereon as if it were only the obligation, any one con-

5 contract or promise of the Defendant or Defendants actuall aefct.
sued.

LXXV. Causes of action of whatever kind, provided they several causes
be by -and against the same parties and in the same rights, of action may
may be joined in the same suit, but this shall not extend to bej"inedcrtbi

10 repjevin or ejectment; and where two or more of the causes of 'conditions.
action so joined are^local and arise-in different Counties, the
venue may be laid in either of such Counties, but.the Court or
a Judge shall have power to prevent the trial of different
causes of action together, if such trial would be inexpedient, Court nay

15 and in such case the Court or a Judge may order separate tria*, separate
records to be made up and separate trials to be had; Provided Proviso: as o
always, that nothing herein contained shall be construed to promissory
restrict or diminisli the obligation or right of a Plaintiff to in- notes, bille,
clude in one action all or any of the drawers, makers, endorsers &c.

20 and acceptorsof any Bill of Exchange or Promissory Note.

LXXVI. In any action brought by a man and bis wife on cases where
any caúse of action accruing personally to the wife, in respect a husband and
of which they are necessarily co-Plaintifs, it shall be lawful for wif a co-
the lusband to add thereto claims in bis own righit, and separate

25 actions brought in respect of such claims may be consolidated,
if the Court or a à adge shall think fit; Provided, that in case pjeis.
of the death of either Plaintiff, such suit, so far only as relates
to the causes of action, if any, which do not survive, shall
abate.

And for the determination of questions raised by the consent
80 of the parties without pleading ; Be it enacted that

LXXVII. Where the parties to an action are agreed as to the Parties may
question or questions of fact to be decided between therm, they agree upon an
may, after writ issaed and before Judgment, by consent and in"tr.y act.
order of a Judge, (which order any Judge shall have power to

35 make upon being satisfied that the parties have a bondfide
interest in the decision of such question or questions, and -that
the same is or are fit to be tried,) proceed to the trial of any
question or questions of fact without formal pleadings, and such
question or questions may be stated for trial in an issue in the -

40 form contained in the Schedule A to this Act annexed, marked Form of stat-
No. 8, and such issue may be entered for trial and tried ac- ing question.
cordingly in the, same manner as any issue joined in anordi- tne1 rien
nary action, and the proceedings in such action and issue shall
be under and subject to the ordinary control and jurisdiction of

45 the CGourt, as in other actions.



And may LXXVII. The parties may, if they think fit, enter into an
agreement to agreement in writing, which shall be ernbodied in the said or
pay money or any subsequent order, that upon the finding of the Jury in the
not, according affirmative or negative of such issue or issues, a sum of money
to the result. to be fixed by the parties, or to be ascertained by the Jury upon 5

the issue or issues and evidence submitted to them, shall be
paid by one of such parties to the other of thérn, either with or
without the costs of the action.

Judgment LXXIX. Upon the finding of the Jury uponvany such issue,
may be enter- Judgment may be entered for any such sin.as shall be so 10ed and exccu- gmn
tion issued, agreed or ascertained as aforesaid, with or without costs,'as
&c., upon the the case may be, and execution mnay issue upon such Judg-
bnding. ment forthwit h, unless otherwise agreed, or unless the Court or

a Judge shall otherwise order for the purpose of giving either
party an opportunity for moving to set aside the verdict pr for 15
a new trial.

Proceedings LXXX. The proceedings upon any such issue may be recor-
may be re- ded at the instance of either party ; and the Judgment, whether
corded, &c.
Eflect ojudg. actually recorded or not, shall have the same eflect as any oth,er
ment. Judgment in a contested action. 20

Parties may LXXXI.'"The parties may, after writ issued and before
agse uca ea Judgment, by consent and by order of a Judge, state any

question or questions of law in a special case for the opinion of
the Court, without any pleadings.

And may LXXXII. The parties may, if they think fit, enter, into an 25
agree to pay agreement in writing, which shall be embodied in the said oror flot tu pay ar
money. ac- any subsequent order, that upon the Judgment of the Court.
corditig to the being given iii the affirmative or negative of the question or
decision of l
such case, &c. questions of law raised by sueh special case, a sum of money

fixed by the parties, or to be ascertained by the Court or in 30
such manner as the Court may direct, shall be paid by one of
such parties to the other of them, either with or without costs
of the action, and the Judgment of the Court may be entered
for such sum as shall be so fixed or ascertained, vith or with-
out costs as the case may be, and execution may issue u pon 35
such Judgment forthwith, unless otherwise agreed or unless
stayed by proceedings in error or appeal.

Costs, when LXXXIII. In case no agreement shall be entered into as to
there oS 110 the costs of such action, the costs shall follow the event, and beaglreemnent
about hem. recovered by the succesful party. 40

And for the more expeditious determination of mere rnatters
of account; Be it enacted as follows:-

The Court or LXXXIV. If it be made to appear, at any time after the
a Judge on the issuing of the writ to the satisfaction of the Court or a Judge,apicatio of upon the application of either party, that the matters in disputeehtrparty uo phcto



consist wholly or in part of matters of niere account, whichr may refer th
cannot conveniently be tried in the ordinary way, it shall be whole or any
lawful for such Court or Judge, upon such application,'if they trator,aof.
or he think fit, to decide such matter in a summary manner, or crr oCounty

5 to order that such matter, either wholly or in part, be referred to ngeci
an arbitrator appointed by the parties, or to an officer of the 'such order or
Court, or in country causes to the Judge of any County Court, decision under
upon such terms as to costs and otherwise as such Court or
Judge shall think reasonable ; and the decision or order of such

10 Court or Judge, or the award or certificate of such referee,
shall be enforceable by the same process as the finding of a
Jury upon the matter referred.

LXXXV. If it shall appear to the Court or a Judge that the Any inciden-
allowance or disallowance of any particular item or items in 1a queblion of

15 such account depends upon a question of law fit to be decided Idaew ay e
by the Court, or upon a question of fact fit to be decided by a court, or une
Jury, it shall be lawful for such Court or Judge to direct a case of tact by a
to be stated or an issue or issues to be tried ; and the decision of ureial as
the Court upon such case, and the finding of the Jury upon or issue.

20 such issue or issues, shall be taken and acted upon by the arbi-
tralor as conclusive.

LXXXVI. It shall be lawful for the arbitrator upon any Arbitrator
compulsory reference under this Act, or upon any reference by may make
consent of parties where the submission is or may be made a awa

25 rule or order of any of the Superior Courts of Law or Equity ciar case.
in Upper Canada, if he shall think fit and if it is not provided
to the contrary, to state his award as to the whole or Effect thereof.
any part thereof, in the form of a special case for the opinion of
the Court, and when an action is referred, judgment if so or-

30 dered may be entered according to the opinion of the Court.

LXXXVII. The proceedings upon any such arbitration as Proceedings
aforesaid shall, except otherwise directed hereby or by the before arbi-
submission or document authorizing the reference, be conducted trator to be

upon zefe-
in like manner and subject to the same rules and enactments rence by eon-

35 as to the power of the arbitrator and of the Court, .the atten- sent.
dance of witnesses, the production of documents, enforcing or
setting aside the award, or otherwise, as upon a reference
made by consent under a rule of Court or Judge's order.

LXXXVIII. In every case of reference to arbitiation'whether Case-may be
40 under this Act or otherwise, where the submission shall be remitted to

made a rule of any Court of Uipper Canada, such Court or a re reonider.
Judge thereof shall have power at any time and from time to ration, &c.,
time to remit the rnatters referred or any or either of them to the vmh -ever the
reconsideration and redeterminationof the arbitrator or arbitra- fe arence isrecosideatio an redtermnatin made a rule of45 tors or umpire as the case may require, upon such terms as to court.
costs and othérwise as to the said Court or Judge may seem
proper.



Period within LXXXIX. Al applications to set aside any award made on
ehich appli- a compulsory reference under this Act, shall and may be madecation to set

aside award within the first six days of the term next following the publica-
nust bc made. tion of the award to the parties, vhether made in vacation or

term; and if no such applicntion be made, or if no rule be 5
granted thereon, or if any rule granted thereon be afterwards
discharged, such award shall be final between the parties.

Award maiy, XC. Any award made on a compulsory reference under-this
by ordir of a Act, may, by authority of a Judge on such terms as to him mayjudge, be en-
force.d tho' the seem reasonable, be enforced ai any time afier six days from 10
%aid period the time of publication, nothwithstanding that the time for
ap"°i moving to set it aside has not elapsed.

When parties XCI. Whenever the parties to any deed or instrument ii
to any inmtru- writing to be hereafter made or executed, or any of them, shallment lwrcafîer-
made have agree that any then existing or future differences between them 15
agreed ihat or any of them shall be referred to arbitration, and any one or
any difer",ce more of the parties so agreeing or any person or persons claim-blei wteti them.- .n
sihal) be re- ing through or under him or them, shall nevertheless commence.
ferred to arbi- any action at Law or suit in Equity against the other party orao" th parties or any of them, or against any person or persons claim- 29
Jud-e may ing through or under him or them in respect of the matters so
stay proceed- arreed to be referred or any of them, it shall be lawful for the

in- n aly b--
Oor slut, Court in which such action or suit is brought or a Judge there-

respcting of, on application by the Defendant or Defendants or any of
such diffe- them after appearance and before plea or answer, upon being 25renre, oniIt alisie ha

licalionof satisfied that no sufficient reason exisis why such matters can-
deJendant and not be or ought not to be referred to arbitration according
proof of cer- tu such agreement as aforesaid, and that the Defendant was attain maters. the time of tbe bringing of such action or suit and still is rea-

dy and willing to join and concur in all acts necessary and 30
proper for causmg suchnatters so to be decided by arbitration,
to make a rule or order staying all proccedings in such action.
or suit, on such terms as to costs and otherwise, as to such

Proviso. Court or Judge may seem fit,; Provided always, that any such
rule or order may ai any time afterwards be discharged or va- 85
ried as justice may require.

Provision for XCII. If in auy case of arbitration, the docunent authorizing
%upplying the the reference provides that the reference shall be to a singlepl!ace of a.
sigle arbi. arbitrator, and all the parties do not, after differences have
trator or un. arisen, concur in the appointment of an arbitrator, or if any 40
predying, appointed arbitrator refuse to act, or become incapable of acting,
act, &c., or die, and the terms of such document do not shew that .it
when the vas iutended that such vacancy should not be supplied, and,
reo heo ado the parties do not concur in appointing a new one, or if, where

intention that the parties or two arbitrators aie at liberty to appoint an umpire .4
his place or third arbitrator, such parties or arbitrators do not appoint an
5huuld nlot bc umpire or third arbitrator, or if any appointed umpire or thirdsupied. arbitrator refuse to'act, or become incapable of acting, or die'

and the terms of the document authorizing the reference do fnot



shew that it was intended that such vacaney should not be sup.
plied, and the parties or arbitrators respectively do not appoint
a new one, then and in every such instance, any party may Notice.
serve the remaining parties or the arbitrators, as the case may

5 be, with a written notice to appoint an arbitrator, umpire or third
arbitrator respectively; and if within seven clear days after such
notice shall have been served, no arbitrator, umpire or third ar-
bitrator be appointed, it shall be lawful for any Judge of any of A Judge to
the Superior Courts of Law or Equity in Uîpper Canada, upon appian-

10 summons to be taken out by the party having served such notice fault of the
as aforesaid, to appoint an arbitrator, umpire or third arbitrator proper party-
as the case may be, and sneh arbitrator, umpire or third arbitra-
tor respectively, shall have the like power to act in the reference
and make an award as if he had been appointed by cousent of

15 all parties.

XCIII. When the reference is or is intended to be to two ar- wheu the re-
bitrators, one appointed by each party, it shall be lawful for ference is to
either party in case of the death, refusal to act or incapacity tors and one
of any arbitrator appointed by them, to substitute a new arbi- party neglects

20 trator, unless the document authorizing the reference shew that to aPOIut>
it was intended that the vacancy should not be supplied, and if ater certain
on such a reference one party fail-to appoint an arbitrator either notice, &c.,
originally or by way of substitution as aforesaid, for seven ppoint his
clear days after the other party shall have appointed an lo

25 arbitrator and shall have served the, party so failing with no- unless the re-
lice in writing to' make the appointment, the party who has ference pro-
appointed an arbitrator may appoint such arbitrator to act as vacancy
sole referee in the reference, and an award made by him shall should not be
be binding on both parties as if the appointment had been by con- suplied.

30 sent ; provided however that the Court or a Judge may revoke Proviso-
such appointment on such terns as shall seem just.

XCI V. When the reference is to two arbitrators and the Two arbitra-
terrms of the document authorizing it do not shew that it was *"a ai
intended that there should not.be an umpire, orprovide other- an umpi,

85 wise for the appointment of an'umpire, the two arbitrators may uniess the

appoint an umpire at any time within the period during which re enc
they have power to make an award, unless they be called upon
by notice as aforesaid to make the appointment sooner.

XCV. The arbitrator acting under any''such document or Award to be
41 compulsory order of reference/as aforesaid, or under any order mde ithi.

referring the award back, shallImake;his award under his hand riod,
and (unless such document or order respectively shall contain
a diflerent limit of lime) within three rnonths after he shall have
been appointed and shall have entered on the referenceor shall

45 have been called upon to act by a notice (in writing from any
party, but the parties may by consent intwriting enlarge the Period may lie
termi for making the,'award ; and it shall belawful for the Supe- enlarged.
rior Court of which such submission, document, or order- is or
may be made a rule or order, or for any judge thereof, for good



eause to be stated in the rule or order for enlargement from
time to lime, to enlarge the term for making the award, and if
no period be stated for the enlargement in such consent or
order for enlargement, it shall be deemed an enlargement for

When the Um. one month ; and in any case where an umpire shall have been 5
pire shahl act• appointed, il shall be lawful for him to enter on the reference

in lieu of the arbitrators if the latter shall have allowed their
time to expire without making an award, or shall have deli-
vered to any party or to the umpire a notice in writing stating
that they cannot agree. 10

When the XCVI. When any award made on any such submission, do-
award directs cument or order of reference as aforesaid, directs that possessionpossessiona of
real rroperty of any lands or tenements capable of being the subject of an ·
to be dehver- action of ejectment shall be delivered to any party either forth-
d, "he Cou with or at any future time, or that any such party is entitled to 15may order wtfuueim orhaaprt

such delivery, the possession of any such lands or tenements, it shall be lawful
and enlerce for the Court of which the document authSorizing the reference

a a is or is to be made a rule or order, to order any party to the
ment. reference who is in possession of any such lands or tenements,

or any person in possession of the same claiming under or put 20
in possession by him since the making of the document autho.
rizing the reference, to deliver possession of the same to the
party entitled thereto pursuant to the award, and such rule or
order to deliver possession shall have the eflect of a Judg-
ment in ejectment against every such party or person named in 25
it, and execution may issue and possession shall be delivered
by the sheriff as on a judgmeni in ejectment.

Every sub. XCVII. Every agreement or submission to arbitration by
mission to ar- consent, whether by deed or instrument in writing not under
be made, a seal, may be made a rule of any one of the Superior Courts of 30
rule of Court law or equity in Upper Canada on the application of any party
Uniess the ins- theret
tru"ne" t orid to, unless such agreement or submission contain words
it. purporting tiat the parties inend that it should not be made
Of whntcourt a rule of Court ; and if in any such agreement or submission
it may be it is provided that the same shall or may be made a rule of one 35
made a rule. in particular of such Superior Courts, it may be made a rule of
And if a case that Court only ; and if when there is no such provision a case
be stated in be stated for the opinion of one of the Superior Courts and suchthc award fer
the opinion of Court be specified in tie award, and the document authorizing
a Court. the reference have not before the publication of the award to 40

the parties been made a rule of Court, such document may be
made a rule only of the Court specified in the award; and
when in any case the document authîorizing the reference is or
has been made a rule or order of any one cf such Superior

Other Courts Courts, no other of such Courts shall have :tny jurisdiction to 45
not to inter- entertain any motion respecting the arbitration or award.fere.

And with respect to the language and fc.rm of pleadings ir
general; Be it enauted as follows:-



XCVIII. Al statements whieh need not be proved, such as Statements
the statement of time. quantity, quality and value where these "r' '«d
are immaterial, the statement of losing and finding, and bail- need iot be
ment in aétions for goods and their value-the statements of made.

5 acts of trespass having been cornnitted with force and.arms
and against the peace of our Lady the Queen-the statement
of promises which need not be proved, as promises in indebi-
tatus counts and mutual promises to perform agreements, and
all staternents of a like kind, shal be omitted.

10 XCVIX. Either party may object by demurrer to the plea- Demurrers to
ding of the- opposite party on the ground that such pleading be for sub-
does not set forth sufficient ground of action, defence or reply, stance only.
as the case may be ; and where issue is joined on such demur- Court may
rer, the Court shall proceed and give Judgment according as [*g"tent

15 the very right of the cause and matter in law shall appear unto tance without
them, without regarding any imperfection, omission, defect in regarding
or lack of form, and no Judgment shall be arrested, stayed or form
reversed for any such imperfection, omission, defect in or lack
of forrn.

20 C. After this Act comes into operation, no pleading or amen. No pleading
ded pleading shall be deemed insufficient for any defect which cuse noany
could heretofore only be objected to byspecial demurrer. pleadable only

by special de-
Murrer.

CI. If any pleading be so framed as to prejudice, embarrass, Unfafr plead-
or delay the fair trial of the action, the opposite party may in'gs may be

25 apply to the Court or a Judge to strike out or amend such plead- struck out.
ing, and the Court or any Judge shall make such order respect-
ing the saine, and also respecting the costs of the application,
as such Court or Judge shall see fit.

CII. No rule to declare, to declare peremptorily, to reply or Notice instead
30 plead any pleading whateyer, shall be allowed, but a notice of Rule, to de-

requiring the opposite party to declare, reply, rejoin, or other- Clare,etc.
wise, as the case may be, within eight days, otherwise Judg-
ment, shall be sufficient ; and s'uch notice nay be delivered
separately or be indorsed on any pleading which the other

35 party is required to answer.

CIII. Every-declaration or other pleading shall be entitled Entering,
of the proper Court, and of the day of the month and year when datin and
the saie was filed, and shall bear no other time or date, and pleadings.
every declaration or other pleading shall also be entered on the

4Ù record made up for trial, and on the Judgment Roll, .under the
date of the day of the month and year when the same respec-
tively took place, and without reference to any other time or
date, unless otherwise specially ordered by the Court or a
Judge.

45 CIV. It shal not be necessary to-make. profertof any. deed Profert, oyer,
or other document mentioned or relied on in any'pleading; and, 4e:



if profert shall be made, it shall not entitle the opposite pty
to crave oyer of or set out upon oyer, such deed or other docu.
ment.

Setting out in CV. A party pleading iii answer to any pleading in which
answeir docu-
merits referred any document is mentioned or referred to, shall be at liberty to 5
1o in picaiing. sel out the whole or any part thereof which may be material,

and the matter so set out shall be deemned and taker to be part
of the pleading in which it is set out.

As to aver- CVI. It shal be lawful lor the Plaintiff or Defendant in any
ment of per- action to aver performance of conditions precedent generally, 10
fornanee or and the opposite party shall not deny such performance gene-·lion perfor-
mance of a rally, but shall specify in his pleading the condition or condi-
con.lition pre- tions precedent the performance of which lie intends to contest.
cedent.

And with regard to the time and manner of declaring ; Be it
enacted that 15

Plaitiif must CVil. A plaintiff shall be deemed out of Court' unless ie
declare within declare within one year after the Writ of Surmons is return-
a year. able.

Commence. CVIII. Every declaration shal commence as follows, or to
ment ofdecla- the like effeet : " (Venue.) A. B. by E. F. his Attorney (or in 20ration. " person, (as the case nay be) sues C. D., who has been sum-

moned (or arrested) by virtue of a Writ issued on the
" day of A. D , 18 , for (here state cause of action) ":
and shall conclude as follows or to the like effect, " and the
" Plaintiff .claims £ , (or if the action is brought to recover 25
" specific goods,) the Plaintiff claims a return of the said goods

Conclusion. " or their value, and £ for their detention."

Commence- CIX. In ail cases iii vhich after a plea in abateinent of the
meit af er non-joinder of another person as Defendant, the Plaintiff shall,
abatm-r.t for without having proceeded to trial on an issue thereon, com- 30nnnJoinder. mence another action against the Defendant or Defendants in

the action in which sucli plea in abatement shall bave been
pleaded, and the person or persons named in such plea in abate-
ment as joint contractors, or shall amend by adding the
omitted Defendant or Defendants, the commencement of the 85
declaration shall be in the following form, or to the like effect*:

Form. " (Venue.) A. B. by E. F., his Attorney, (or in his own.
proper person, sues C. D. (the defendant originally named
in the Summons) who has been summoned (or arrested)- by
virtue of a Writ issued on the day of AD

" 18 , and G. H., which said C. D. has heretofore pleadsd
in abatement the non-joinder of the s.aid G. H. for," &c.

verments in CX. In actions of libel and slander," the Plaintiff hail
act.ons fa be at liberty to aver that the words or matter complaind t



were used in a defamatory sense-specifying such defamatory alftnder or
sense without any prefatory averment to show how such words lib®i-
or matter were .used in that sense, and such averment shall be
put in issue by the denial of the alleged libel or slander; and

5 where the words or matter set forth, with or without the alleged
meaning, show a cause of action, the declaration sh'all be suffi-
cient.

And as to pleas and subsequent pleadings; Be it enacted
that:-

10 CXI. No rule to plead or demand of plea shall be necessary, Notice to
and a notice to plead served shall be sufficient. plea-i suffi-

cient.

CXII. In cases where the Defendant is within the jurisdic- Time for
tion, the time for pleading in bar, unless extended by the pleading in
Court or a Judge, shall be eight days, and a notice requiring bar.

15 the Defendant to plead thereto in eight days, otherwise judg-
ment, may be indorsed on the copy of the declaration served
or dlivered separately.

CXIII. Express colour shall no longer be necessary in any Express
pleading. colour.

20 CXIV. Special traverses shall not be necessary in any Traveises.
pleading.

CXV. In a plea Qr subsequent pleading it shall not be ne- Certain alie-
cessary to use-any allegation of actionem non or actionem ulte- gations and
rius non, or to the like effect, or any prayer of Judgrient ; nor prayers not

25 shall it be necessary in any replication or subsequent pleading required.

to use any allegation of precludi non, or to the like effect, or any
prayer of Judgment.

CXVI. No formal defence shall be required in. a plea or Commence.
avowry or cognizance, and it shall commence as follows, or to ment of plea,

30 the like effect :-" The Defendant, by E. F., his Attorney, (or &c.
" in person, as the case may be) says that (here.stateftrst defence)" ;
and it shall not be necessary to state in a second or other plea Second plea,
or avowry or cognizance, that it is pleaded by leave of the &c.
Court or a Judge or according to the form of the statute, or to

35 that effect, but every such plea, avowry or cognizance, shall
be written in a separate- paragraph and numbered, and shall
commence as follows, or to the like effect ; " And for'a second
(&c.,) plea to (stating to what it is pleaded) the Defendant says
that &c.,' and no formal conclusion shall be necessary to any conclusion.

40 pilea, avowry, cognizance, or subsequent pleading.

CXVII. Any defence arising after the commencement of any Derenoe
action shall be pleaded according to the fact without any fôrmal arising after
commencement or conclusion, and any plea which does not acuOn.
state whether the defence therein set up arose before or after



action shall be deemed to be a plea of matter arising bèfore
action.

Or alter the CXVIII. In cases in which a plea puis darrein continuance
last pleading. has heretofore been pleadablé in Banc or at Nisi Prius, the

same defence may be pleaded with an allegation that the 5
matter arose after the last pleading ; but no such plea shall be

Affidavit re. allowed unless accompanied by an affidavit that the matter
quired. thereof arose within eight days next before the pleading of such

plea, or unless the Court or a Judge shall otherwise order.

Defendant CXIX. it shall be lawful for the Defendant in, all' actions rn
may pay (except actions for assault and battery, false imprisonment,
"Ony -11" libel, slander, malicious arrest or prosecution, criminal con-Court, cxcept
ir certain versation or debauching of the PlaintiffPs daughter or servant),
cases. and (by leave of the Court or a Judge upon such terms as they

or he may think fit,) for one or more of several Defendants, to 15
pay into Court a sum of money by way of compensation or
amends ; provided that nothing herein contained shall be taken
to affect the provisions of a certain Act of the Parliament of
this Province, passed in hie Session of Parliament holden in
the thirteenth and fourteenth years of Her Majesty's Reign, 20

13 & 14 V. intituled, An Act to amend the lawv relatin- to slander and
' libel.

Suach paynent CXX. When money is paid into Court, such payment shall
how pleaded' be pleaded in all cases as near as may be in the following

form, mutatis mutandis: " The Defendant, by E. F., his At- 25
" torney (or in person, &e.,) (if pleaded to part, say, as to £ ,
" parcel of the money claimed), brings into Court the suin of
"c £ , and says the said sum is enough to satisfy the claim
"of the Plaintif in respect of the matter herein pleaded to."

No rule or CXXI. No rule or Judge's Order to pay money into Court.*
order required. shall be necessary except in the case of one or more of several
Exception. Defendanis, but the *money shall be paid to the proper Officer

of either Court who shall sign a receipt for the amount in thé
margin of the plea, and the said sum shall be paid out to the
Plaintiff, or to his Attorney upon a written authority from the 85
Plaintiff; on demand.

. CXXII. The Plaintiff, after the filing and service of a plea
Reply o. of payment of money into Court, shall be at liberty toreply to:
Pintiff in the same, by accepting the sum so paid into Court in full satis&

faction and discharge of the cause of action in respect of which 40
it has been paid in, and lie shall be at liberty in that case to
tax his costs of suit, and in case of non-payment thereof within
forty-eight hours, to sign Judgment for his costs of suit so taxed;
or the Plaintiff may reply that the sum paid into Court is not
enough to satisfy the claim of the Plaintiff in respect of:the 45
matter to which the plea is pleaded, and in the event of an!
issue thereori being found for the Defendant, the··Defendant-
shall be entitled to Judgment and his costs of suit.



CXXII. And because certain causes of action may be con- Plea good,
sidered to partake of the character bôih of breachéï of contract al"g it t-ea
and of wrongs, and doubts may arise as to the forr of pleas eo con,-
in such actions, and il is expedient to preclude such doubts; tract as a

5 anuy plea which shall be good in substance shall not be ob- Vrc"g, r
jectionable on the ground of its treating the declaration either
as framed for a breach of contract or for a wrong.

CXX[V- Pleas of payment and set off, and all other plea- Distributive
dings capable of being construed distributively, shall be taken pica to be

10 distributively, and if issue is taken thereon and so much thereof eonstrued d4.

as shall be a sufficient answer to part of the causes of action ite
proved, shall be found true by the Jury, a verdict shal pass for
the Defendant in respect of so much of the causes of action as
shall be answered, and for the Plaintiff in respect of so much uf refendant

15 of the causes of ùction as shall not be so ansvered ; and if prove more
upon a plea of set off the Jury shahl find a larger sum proved due frum
to be due from the Plaintiff to the Defendant than is proved to 1,o him.
be due from the Defendant to the Plaintiff, a verdict shall pass
for the Defendant for the balance remaining due to him, and

20 the Defendant shall have Judgment to recover such balance
and his costs of suit.

CXXV. A Defendant may either traverse generally such of Travering
the facts contained in the declaration as rnight have been facts alleed
denied by one plea, or may select and traverse separately any in declaration.

25 material allegation in the declaration although it might have
been included in a general traverse.

CXXVI.'A Plaintiff shall be at liberty to traverse the whole Traversing
of any plea or subsequent pleading of the Defendant by a gene- pleas.
ral denial, or admitting some part or parts thereof to deny al]

30 ihe rest or deny any one or more allegations.

CXXVII. A Defendant shall be at liberty in the like manner And replica.
to deny the whole or part of a replication or subsequent plead- tions, &c.
ing of the Plaintiff.

35 CXXVIIl. Either party may plead in answer to the plea or Joining issue.
subsequent pleading of his adversary, that he joins issue thereon,
which joinder of issue may be as follows, or to the like effect:
" The Plaintiff joins issue on the Defendant's, first, (&c. spe-
" cifing which or what part) plea." Il The Defendant joins

40 " issue upon the Plaintif's replication to the first (&c. speci-
"fying wltich) plea," and such form of joinder of issue shall Joinder bow
be deemed to be a denial of the substance of the plea or other construed, &c.
subsequent pleading, and an issue thereon; and in all cases
where the Plaintif's pleading is in denia] of the pleading of

45 the Defendant or some part of it, ýhe Plaintiff may add a
joinder of issue for the Defendant.

CXXIX. Either party rnay, by leave of the Court or a Judge, Pleading and
plead and dermur te tie same pleading at the same time, upon 31emurring m



the sarne time. an affidavit by such party or his Attorney, if required by the
Affidavit, &c. Court or Judge, to the effect that he is advised and believes

that he has just ground to traverse the several matters proposed
to be traversed by him, and that the several matters sought to
be pleaded as afbresaid by way of confession and avoidance 5
are respectively true in substance and in fact, and that he is
further advised and believes that the objections raised by such
dem-nrer are good and valid objections in law, and it shall be
in the discretion of the Court or a Judge to direct which issue
shall be first disposed of. 10

seveA nimat- CXXX. The Plaintin in any action may, by leave of the
teis ny, be Court or a Judge, plead in answer to the plea or subsequent
icave of thepedn of the Defendant as inany several matters as he shall
court. tihinik necessary to sustain his action, and the Defendant in any

ac ion may by leave of the Court or a Judge plead in answer 15
to ihe declaration or otier subsequent pleading of the Plaintiff,
as many several iriatters as he shall think necessary for his

On omdast defence, upon an aflidavit of the party making such applica-
if required. fion or his Attorney, if required by the Court or a Judge, to the

eflet that lie is advised and believes that lie has just ground 20
Io traverse the severa1 matters proposed to be iraversed by him,
anxd that the several inatters soüight to be pleaded as aforesaid
by way of confession and avoidance, are respectively true in

Prov.so. substance and in fact; Provided that the costs of any issue
costs. either of fact or of law, shall follow the finding or Judgment 25

on such issue, and be adjudged to the successfnl party, what-
ever may be the resuilt of the other issue or issues..

Rule not CXXXI. No iule of Court for leave to plead several matters
required. shall be necessary where a Judge's Order has been made for

lte same purpose. 30

oljcctions CXXXII. Ali objections to the pleading of several pleas,
to le replications or subsequent pleadings, or several avowries or.

heuld. coguizances, on the ground that they are founded on the same
ground of answer or defence, shail be heard upon the sum- 85
mons to plead several matters.

Certain pleas CXXXIII. The following pleas or any t-.vo or more of them
nay be plead- may be pleaded together as of course, without leave of the

icdou 1eîve. Court or a Judge, that is to say : a plea denyirg any con- 40
tract or debt alleged on the declaration, a plea of tender as to
part, a plea of the statute of limitations, set off, discharge of
the Defendant under the Bankruptcy or Insolvent law, piene
administravit, plene .administravit preter, infancy, coverture,
payment, accord and satisfaction, release, not guilty, a denial 45
Ihat the property an injury to which is complained of is the
Plaintiff's, leave and license's son assault demesne, and any other
pleas which the Judges ofthe said Superior Courts, or any four
of them of whorm Chief Justices of the said Court shall be two,



shall, by any rule or order to be from time to time by them
made in term or vacation, order and direct.

CXXXIV. Thé Signature of Counsel shall not be required to signature of
any pleading. Counsel not

required.

5 CXXXV. Except in the cases herein specially provided for, In other case
if either party plead several pleas, replications, avowries, several pleas,
cognizances or other pleadings without leave of the Court or a &c., shall not
Judge, the opposite party shall be at liberty to sign Judgment, out ave.
provided that such Judgment may be set aside by the Court or

10 a Judge upon an affidavit of merits, and such terms as to costs
and otherwise as they or he may think fit.

CXXXVI. One new assignment only shall be pleaded to any qne new as-
number of pleas to the same cause of action, and such 'new signment only
assignment shall be consistent with and confined by the parti- pleas.

15 culars delivered in the action, if any, and shal state that the
Plaintiff proceeds for causes of action different from all those
which the plea professes to justify, or for an excess over and
above what all the defences set up in such pleas justify, or both.

CXXXVII. No plea which has already been pleaded to the Pleas to new
20 declaration shall be pleaded to such new assignment, except a assignment.

plea in denial, unless by leave of a Court or Judge, and such
leave shall only be grounded upon satisfactory proof that the
repetition of such plea is essential to a trial on the merits.

CXXXVIII. The form of a demurrer shall be as follows, or
25 to the like effect:-

"The Defendant, by bis Attorney, (or Plaintiff, as the case may Form of de.
be,) (or in person, &c.,) says that the declaration (or plea, &c.) murrer.
is bad in substance,"
and on the margin thereof some substantial matter of law in-

30 tended to be argued shall be stated ; and if any demurrer shall
be delivered without such statement, or with a frivolous state-
ment, it may be set aside by the Court or a Judge, and leave
may be given to sign Judgment as for want of a plea; and the
forrn of a joinder on demurrer shall be as follows, or to the

35 like effect :-

" The Plaintiff (or Defendant) says that the declaration (or Forrn of join-
plea, &c.) is good in substance." dot on demur-

ler.

CXXXIX. Where an amendment of any pleading is allowçd, Time for
no new notice to plead thereto shall be necessary, but the op- pleading to an

40 posite party shall be bound to plead to the amended pleading amee
within the time specified in the original notice to plead, or
within two days after amendment, whichever shall last expire,
unless otherwise ordered by the Court or a Judge; and in case
the pleading amended had been pleaded to before such amend-



ment, and is not pleaded to de novo within two days after
amendment, or within such other time as the Court or a Judge
shall allow, the pleading originally pleaded thereto shall stand
and be considered aspleaded in answer to the amended pleading.

Form ofplead- And whereas it is desirable that examples should be given of 5
ing. the statements of the causes of action and of forns of pleading;

Be it enacted

Forms or CXL. The forms contained in the Sehedule B to this Act
pleading in anne.ced shall be'sufficient, and those and the like forms mayScrhedueB
to be observed be used with such modifications as may bc necessary to meet 10
in substance. the facts of the case, but nothing herein contained shall render

it erroneous or irregular lo.depart from the letter of such forms,
so long as the substance is expressed without prolixity.

And with respect to Judgment by default, and the mode of
ascertaining the amount to be recovered thereon ; Be it enacted 15
as follows:-

Rule or order CXLI. No rule or order to compute shall be used; but this
to compute shall not invalidate any proceedings already taken or to be

ot required. taken by reason of any rule or order to compute, made or applied.Saving -of
pendig cases. for before the commencement of this Act. 20

Judgmenbt by CXLII. lu actions where the Plaintiff seeks to recover a debt
default final in or liquidated demand in money, the true cause and amount of
rertain cases. which is stated in the special indorsément on the Writ of Sum-

mons or in the declaration, Judgment by default shall be final.

How the CXL1I1. In actions in which it shall appear to the .Court or 25
amount of a Judge that the amount of damages which ought to be reco-

daaes shan vered by the Plaintiff is substantially a matter of calculation, it
when the shall not be necessary to assess the damages by a Jury, but the
Court shall be Court or a Judge may direct that the amount for which final
ot opnion 1hat Judgment is to be signed, shall be ascertained-if the proceedr 80it as stibstain- .
tially a matter Ings be carried on in the principal Office at Toronto, by the
ot calculation. Clerk of the Crown and Pleas of the proper Court-or, if the

proceedings be carried on in the Deputy Clerk's Office in any
Counhy, then by the Judge of the County Court of such County.;
and the attendance of witnesses and the production of docu- 5
ments before such Clerk of the Crown or Judge of the County
Court may be compelled by subpoena, in the same manner as
before a Jury upon a writ of inquiry; and it shall be lawful for
such Clerk or Judge of the County Court, to appoint the day for
hearing the case, and to adjourn the inquiry fron time to time, 40
as occasion may require; and such Glerk of the Crown, or
Judge of the County Court, shall indorse upon the rule or order
for referring the amount of damages to him, the arnount fotn-d
by him, and shall deliver the rule or order with such indorse-
ment to the Plaintiff, and such and the like proceedings, may 45
thereupon be had, qs to taxation of costs, signing Judgment,



and otherwise, as upon the finding of a Jury upon an assessment
of damages.

CXLIV. In all actions where the Plaintiff recovers a sum of sum of money
money, the amount to which he is entitled may be awarded to recovered to

b him by the Judgmnent generally, without any distinction being genraally.
therein made as to whether such sum is recovered by way of a
debt, or damages.

GXLV. Notwithstanding any thing in this Act contained, Provisionsor
the provisions of a certain Act of the Parliament of Great Britain, arrtaii

10 passed in the Session held in the eighth and ninth years of the of 8, 9 W. 3,
Reign of King William the Third, intituled, An Act for the to remain. in
better preventing frivolous and vexatious suits, as to the force.
assignment or suggestion of breaches, or as to Judgment, shall
continue in force in Upper Canada.

15 And with respect to notice of trial or of assessment of
damages, and countermand thereof; Be it enacted as follows

CXLVI. Eight days' notice of tiial or of assessment shall bé Notice of trial
given, and shall be sufficient in all cases, whether at. Bar or or assessment.
at Nisi Prius.

20 CXLVII. A countermand of notice of trial or assessment countermand
shall be given four days before the time mentioned in the Of notice.
notice of trial or assessment, unless short notice has been
given, and then two days before the time; mentioned in the
notice, unless otherwise ordered by the Court or a Judge, or by

25 consent.

CXLVIII. A rule for costs of- the day for not proceeding to Rule for coste
trial or assessment pursuant to notice, or not countermanding o1 the day, on
in sufficient time, may be drawn up on affidavit without motion aa
made in Court.

80 And with respect to Judgment for default in not proceeding
to trial ; Be it enacted as follows

CXLIX. The Act of the Parliament of Great Britain, passed A certain
in the fourteenth year of the Reign of King George the Second, rtihAct
intituled, An Act .to prevent inconveniences from delays of not t1e in

35 causes after issue joined, so far as the same relates t. Judgment force in U. C.
as in case of a nonsuit, shall no longer be in force in Upper
Canada, except as to proceedings taken or commenced there- Exception.
upon before the commencement of this Act.

CL. Causes in which the venue is or shall be laid in the rown causes
40 United Counties of York and Peel, or in the County of York and cointry

alone,. when no longer united with the said County -of Peel, cau isn-
shall be called .Town. Causes, and. ail .other causes shal be
called Country Causes.



If Plaintiff CLI. Where any issue is or shall be joined in any cause,
"®[1 t and the Plaintiff lias neglected or shall neglect to bring such
a certain time issue on to be tried, that is to say, in Town Causes where
ater issue issue nas been or shall be joined in, or in the vacation before
°e D Hilary, Trinity or Michaelmas Term, and the Plaintiff has 5
give notlie to neglected or shall neglect to bring the issue on to be tred at or
Pli ntifa to before the second Assizes following such terni, or if issue bas

ue to been or shall be joined in or in the vacation before Easter
Term, then if the Plaintiff has neglected or shall neglect to
bring the issue on to be tried at or before the first Assizes after 10
Easter Terrm,-and in Corintry Causes where issue hns been
or shall be joined in, or in the vacation before -ilary or
Trinity Term, and the Plaintiff has neglected or shall neglect
to bring the issue on to be tried at or before the second Assizes
following such Term, or if issue has or shall be joined in or 15
inthe vacation before Easter or Michaelmas Term,--then if the
Plaintifif has neglected or shall neglect to bring the issue on to
be tried at or before the first Assizes after such Term, whether
the Plaintiff shall in the meantime have given notice of trial or
not, the Defendant may give twenty days' notice to the Plaintiff 2à
to bring the issue on to be tried at the Assizes next after the
expiration of the notice; and if the Plaintiff afterwards neglects
to give notice of trial for such Assizes, or to proceed to trial as
required by the said notice given by the Defendant, the
Defendant may suggest on the record that the Plaintiff has 25
failed to procecd to trial, although duly required so to do,
(wvhich suggestion shall not be traversable, but only be subject
to be set aside if untrue,) and may sign Judgment for his costs;
provided that the Court or a Judge, shall have power to extend
the time for proceeding to trial with or without terms. 30

And with respect to the holding of Courts of Nisi Prius and
to the Nisi Prius record and to the trial ; Be it enacted as. fol-
Fows:-

courts of CLII. Courts of Assize and Nisi Prius,tf Oyer and Terminer
Assize and and of General Gaol delivery, shall be held in every County or 3"
Nisi Pritiq &c
Ioe h in Union of Counties in Upper Canada (except in that within which
each Vouity the City of Toronto is situate) in each and every year, in the
or Union* vacations between Hilary 'and Easter Terms and between Tri-

dn ro nity and Michaelmas Terms, vi1h or without Commissions as
ronto>, and at to the Governor of this Province shall seem best, and où such 40
what peri days as tlie Chief Jlustices and Judges of the 'Superior Courts
Who shal of Common Law in Upper Canada shall respectively name ; and
proside.s. if Commissions are issued thien such Courts shall be presided
sions are over by the person or persons named in such Commissions';
issued. but if no such Commissions are issued, then the Courts of 45
And if not. Assize and Nisi Priuis shall be presided over by one of the

Chief Justices or of the Judges of the said Superior Courts of,
Common Law, or in their absence, then by some one of Her
Majesty's Counsel learned in the Law and of the Upper
Canada Bar who may be requested by any one of the said 50



Chief Justices or Judges to attend for that purpose ; and the And in Courts
Courts of uyer and Terminer and General Gaol delivery shall °ermir aand
be presided over by either of the said Chief Justices or Judges, Gaol Delivery.
or by any such of lier Majesty's Counsel, each and every of

5 whom shall be deemed to be of the quorum, together with any
one or more of the persons who shall be named as Associate
Justices of the said Courts of Oyer and Terminer and General
Gaol delivery ; and the said Chief Justices and Judges and Powers of
such of Her Majesty's Counsel as aforesaid, presiding at any

10 Court of Assize and Nisi Prius, shall and may possess and Nisi Prius.
exercise the like powers and authorities as have been usually
expressed and granted in Commissions -issued for the holding
of such Courts ; and the said Chief Justices and Judges and And in Courts
such of Her Majesty's Counsel as aforesaid, presiding at any

15 Court of Oyer and Terminer and General Gaol delivery, and
the person or persons named as Associate Justices, shal and Powers of as.
may possess and exercise the like power and authorities as sociates.
have been usually expressed and granted in and by Commis-
sions issued for holding such last mentioned Courts, and

20 wherein such Chief Justices and Judges and Queen'sCounsel
would have been named of the quorum ; and such Courts shall Periodsof
in like manner be 'held in the County or Union of Counties holding such

Couzts in the
within which the City of Toronto is situate, three times in each County or
year, to-commence on the Thursday next after the holdirg the Uniei includ-

25 Municipal Elections in January, on the third Monday in .. pril, '"i Toronto.
and on the second Monday in October in each year; Pro- Proviso for
vided that nothing herein contained shall restriet the Governor P.edal cOm-
of this Province froni issuing special Commissions for the trial "'
of any offenders, when lie shall deem it expedient to issue any

30 such Commission.'

CLIII. The Governor of this Province shall name the Asso- Gôvernor ta
ciate Justices, and it shall be the duty of the Provincial nige Asso-

caeJustices;
Secretary, when no Commissions are issued, on or before the Provincial.
first day of the several terms next after which such Courts are Secretary ta

35 to be holden, to transmit to the Chief Justices aforesaid, and to notify them,if no commis.
the Sheriff of .each County or Union of Counties, lists of the sien issues.
names of the persons who are so named Associate Justices for
each several Court of Oyer and Terminer and General Gaol
delivery, and also to give due n.otiee to every such person of

40 his nomination and appointment ; Provided always, that, no Proviô
greater number of þersons than five shall be named as Asso- Number Ii-
ciate Justices for any one Court of Oyer and Terminer and mited.
General Gaol delivery; and provided also that the- Clerk of clerk of As-
Assize shall be ex oficio one of the Associate Justices. size to he one

. x officio.

45 CLIV. The record of Nisi Prius shall not be sealed or passed, How and
but shall in Country Causes be ehtered with the Deputy Clerk of when Records
the Crown of the proper County or Union of Counties, before a e eroshail be en-
noon of the Commission or opening day of the Assizes for such tered in coua-
County or Union ; and the party entering any record shall try causes.

50 indorse thereon whether it be an assessment, an ulndefended Certain parti-
eulars to be



indorsed on issue or a defended issue ; and the Deputy Clerk of the Crown,
each. shall make threc lisis and enter each Record in one of the said
Three Iists 'O lists, in the order in which-the Records are redèived by him,
Deputy Cierk and on the first list he shall enter all the assessments and
of the Crown. undefended issues, and in the second list all defended issues 5

not marked " Inferior Jurisdiction," and on the third list all
defended issues marked " Inferior Jurisdiction," and shall
deliver such lists with the Records to the Clerk of Assize at

Order of call- the opening of the Court; and it shall be in the discretion
ing causes. of the Judge at Nisi Prius to postpone the trial of causes 10

in the third list until all the others are disposed of, and to call
on the causes in the first list at such time and tirnes as he

Proviso shall find most convenient for disposing of the business; Pro-
Judge May vided always, that the Judge at Nisi Prius may permit a
of a ecord record in any suit to be entered after the time above limited, if 15
after time li- upon facts disclosed on affidavit, or. on the consent of both
rited. parties, he shall see fit to do so.

Entry of such CLV. In Town Causes the Records shall be entered with the
Records in Clerk of Assize, vho shall attend at the Court House on the Corn-
Town Causes, mission or opening day for the purpose of receiving and entering 20

the same, from nine in the morning until noon, after which he
shall not receive any without the order of the Presiding Judge,
vho shall have the same power in this respect as set forth in

Lists. &c. the preceding Section, and the Clerk of Assize shall make
ihree lists as aforesaid, which shall be regulated and the busi- 25
ness disposed of as in Country Causes.

In actions in- CLVI. In all actions involving the investigation of long
volvinig long accounts on either side, the Judge at Nisi Prius may at and
accoulits during the trial direct a reference of all issues in fact in the
dre aarrer- cause, or of snch of the said issues and of the accounts and 30
ence as to matters involved in all or any such issues as he shall think fit,
dict asn aIlr-taking the verdict of the Jury upon any issue or issues not so
parts, &c., referred, and directing a verdict to be entéred generally, on all
or leave the or any of the issues, for either party, subject to such reference,
wvhole in thp
Jury. or he inay leave all or any issues in fact to be found by the 35

Jury, referring only to the amount of darnages to -be ascer-
Appoititment tained ; and if the parties agree upon the Arbitrators, (not more
of arbitrators than thrce) the names of those agreed on shall be inserted i
in referrcd the Order of Nisi Prius, but if the parties cannot agree, the

Judge shall name the Arbitrator or Arbitrators, and appoint 40
all other terms and conditions of the reference to be inserted in

As to rntion such Order of Nisi Prius, and the award may be moved
to set aide against, as in ordinary cases, vithin the first four days of the
award. Term next after the making of the award.

Right of ad- CLVII. Upon the trial of any cause the addresses to* the 45
dressinîg the Jury shall be regalated as follows the party who begins, orJr regul- his Counsel, shalh be allowed, in the event of his opponent not

announcing at the close of the case of the party who begins,
his intention to adduce evidence, to address the Jury a second



time at the close of such case, for the purpose of summing
up the evidence'; and the party on the other side, or his Coun-
sel, shall be allowed to open the case and also to sum up the
evidence (if any), and the right to reply shall be ibe same as

5 at present.

CLVIII. It shall be lawful for the Court or Judge at the trial Power to ad-
of any cause wvhere they or lie may deem it right for the pur- igu*nte
poses of justice, to order an adjournment for such time and a
subject to such terms and conditions, as to costs and otherwise,

10 as they or he may think fit.

CLIX. A party producing a wilness shall not be allowed to H a a
impeach his credit by general evidence of bad character, but party ma .
he may in case the witness shall, in the opinion of the Judge, discredit hi

prove adverse, contradict him by other evidence, or by leave own wit

15 of the Judge, prove that he has made at other times a state-
ment inconsistent with his present testimony ; but before such
last mentioned proof can be given, the circumstances of the
supposed statement, sufficient to designate the particular occa-
sion, must be mentioned to the witness, and- he must be asked

20 whether or not he has made such statement.

CLX. If a witness upon cross examination as to a former Prooî or con-
>tatement made by him relative to the subject malter of the tradictory
cause, and inconsistent with his present testimor-y, does not 'attement of

distinctly admit that he has made such staterment, proof may nes,.
25 be given that he did in fact make it ; but before such proof can

be given, the circumstances of the supposed statement, suffi-
cient to designate the- particular occasion, must be mentioned
to the witness, and he must be asked whether or not he has
made such statement.

30 CLXI. A witness may be cross-examined as to previous Croas-exami-
statements made by him in writing, or reduced into writing, nation as to
relative to the subject matter of the cause, without such writing ° te-
being shewn ta him ; but if it is intended to contradict such vritiig.
witness by the .writing, his attention must before such contra-

35 dictory proof can be given, be called to those parts of the
writing which are to be used for the purpose of so contradicting
him ; Provided always, that it shall be competent for the Judge PrOVisO
at any time during the trial, to require the production of the Judge mnay re-
writing for his inspection, and he may thereupon make such quire produc-

tion et the
40 use of it for the purposes 6f the trial as lie shall think fit. writi°, &c.

C LXII. A witness may be questioned as to whether he has Proof or lire-
been convicted of any felony or misdemeanor, and upon being viousconneVI-
so questioned, if he either denies the fact or refuses to answer, °ay be
it shall be lawful for the opposite party to prove such convic- given it he

45 tion, and a certificate containing the substance and effect only denies it on
(omitting the formal part) of the indictment and conviction for b,bua"ke
such offence, purporting to be signed by the Clerk of the Court



or other ollicer having the custody of the records of the Court
wIere the offender was convicted, or by the Deputy of such
Clerk oi Odlicer, (for which certificate a fee of five shilngs

What shall be and no more shall be demanded or taken,) shall upon proof of
aufihcient the identity of the persons be sufficient evidence of the said 5
pro3f. conviction, without proof of the signature or official character

ofi tie person appearing to have signed the same.

Attestiig wit- CLXIII. It shall not be necessary to prove by the attesting
ness nîeed not wnits, any instrument to the validity of which attestation islie caIied
whrre nme not requisite, and such instrnment may be proved by admis- 10
-was reilitired sion or otherwise, as if there had been no attesting witness
h7 law- thereto.

Comparsirin CLXIV. Comparison of a dispnted writing with any writing
of dianîî?cd proved to the satisfaction of the Judge to be genuine, shall be
writinlg' with periiitted to be made by witnesses; and such writings and the 15
g"""'n' evidence of witnesses respecting the same, may be submitted

10 the Court and Jury, as evidence of the genuineness or other-
wise of the writing in dispute.

Admission of And with respect to the admission of Documents; Be it
Documena.i. enacted as follows :- 20

Caniiig- on CLXV. Either party may call upon the other party, by
par1s to ai- notice, to admit any Document, saving all just exceptions, and

IenCU la case of refusal or neglect to admit, the costs of proving the
Document shall be paid by the party so neglecting or refusing,
whatever the result of the cause may be, unless at the trial the 25
Judge shall certify that the refusal to admit was reasonable;

costs. and no costs of proving any Dociiment shall be alloved unless
such notice be given, except in cases where the omission to
give the notice is, in the opinion of the Taxing Officer, a saving
of expense. 30

Evidence of C LXVI. An affidavit of the Attorney in the cause, or his
admissions. C lerk, of the due signature of any adnissions'made in pursuance

of such notice, and annexed to such affidavit, shall be in all
cases sufficient evidence of such admissions.

Evidence of CLXVIF. An affidavit of the Attorney in the cause, or his 85
service of Clerk, of the service of any notice to produce in respect to
notie Io which notice to admit shall have been given, and of the timeadmit. whien it was served, with a copy of such notice to produce,

annexed to such affidavit, shall be sufficient evidence of the
service of the original of such notice, and of the time when it 40
was served.

And with respect to rules for new trials or to enter a verdict'
or nonsuit; Be it enacted :-

Ground Io be C LXVIII. In every rule nisi for a new trial or to enter a
stated in ui verdict or non-suit, the grounds upon which such rule shall have 45



been granted shall be shortly stated therein ; provided that in nîti far new
case of any omission, the Court may permit the rule to be trial.

amended and served again on such terms as shall be toi:
deemed reasonable ; and when a new trial is granted on the allow aienld-

5 ground that the verdict is against evidence, the costs of the first ment.
trkl shall abide the event, unless the Court shall otherwise csts.
,rder.

And with respect to procuring affidavits from unwilling
persons and the production of documents generally, and also

10 for the discovery of documents and other matters from the
parties to a cause ; Be il enacted as follows :-

CLXIX. Upon motions founded upon affidavits, it shall be Afflaavits on
lawful for either ·party with leave of the Court or a Judge, to new mauier,
make affidavits in answer to the affidavits of the opposite party, in animer to

15 upon any new matter arising out of such affidavits, subject to d

all such rules as shall hereafter be m'ade respecting such
affidavits.

CLXX. Upon the hearing of any motion or Summons, il shall Court or Judge
be lawful for the Court or a Judge at their or his discretion, !nay on hear-

20 and upon such terns as they or he shall think reasonable, °o
from time to time to order such documents as they or he may Suimmons,
think fit to be produced, and such witnesses, as they or he may it der th® prod
think necessary, to appear and be exarined vi voce eithere n,
before such, Court or Judge, or before a Judge of any County or evidence.

25 Court, or before any Clerk or Deputy Clerk of the Crówn, and
upon hearing such evidence or reading the report of the Judge
of the County Court, or Clerk or Deputy Clerk of the Crown,
to make such rule o: order as may be just.

CLXXI. The Court or Judge may by such rule or order, or Power to com.
30 by any subsequent rule or order, command the attendance of the pel attendance

witnesses named therein for the parpose of being examined, or of witneses

the production of any writings or other documents to be or documents
mentioned in such rule or order, and may direct the attendance in u-rh cases.
of any such witness to be at his own place of abode or elsewhere

35 if necessary or convenient so to do; and the wilful disobedience
of any sucli rule or order shall be a contempt of Court, and
proceedings may be thereupon had by attachment (the Judge's
order being made a riule of Court before or at the lime of the
application for an attachment) if. in addition to the service of

40 the rule or order, an appointment of the lime and place of
attendance in obedience thereto, signed by- the person or persons
appointed to take the examination, or by one or more- of such
persons, shall be aiso served together with or after the service
of such rule or order ; Provided always, that every peison whose Proviso.

45 attendance shall be se required, shall be entitled to the like
payment for attendance and .expences as if he had been sub-
pænaed to attend upon a trial; Provided also, that no person Proviso.
shall be conpelled to produce under any such rule or order any



writing or other document that he would not be compellable to
Proviso. produce at a trial of the cause ; Provided lastly, that it shall be

lawful for the Court or Judge, or person appointed to take the
examination, to adjournc the same from time to time as occasion .
may require.5

tuspection or CLXXII. Either party shall be ai liberty to apply to the
real or per- Court or a Judge for a rule or order for the inspection by the
sonal pro- Jury or by himself or by his witnesses of any real or personal
ur par es property, the inspection of which may be material Io the proper
or wlnesses. determination of the question in dispute, and il shall be lawful 10

for the Coud or a Judge, if they or hie think fit, to make such
rule or order upon such terms as to cosis and otherwise, as such

Provieo. Court or Judge may direct ; Provided always, that nothing
herein contained shall affect the provisions of any previous Acts
as to obtaining a view by a Jury. -15

HIowpiisoters -CLXXIIl. It shall be lawful for aniy Sheriff, Gaoler or other
iay be Officer having the custody of any prisoner, to take such prisoner

ivteot up t for examination under the authority of this Act by virtue of a
Writ of habeas corpus to be issued for that purpose, which Writ
may be issued by the Court or Judge, under such circumstances 20
and in such manner as such Court or Judge may now by law
issue the Writ cornmonly called a habeas corpus ad testificandum.

Persons re- CLXXIV. Any party to any civil action or other civil pro-
fusingtomake ceeding in any of the Superior Courts requiring the affidavit
affidavit, mnay of a person who refuses to inake an affidavit, may apply by 25
be compelle% Summons for an order lo such person to appear and be examined
be exanincd, upon oath before a Judge, or any other person to be named in
or to produce such order to whom it niay be most convenient to refer such
papers, &c. examination as to the matters concerning which he has refused to

make an affidavit, and a Judge may, if he think fit, make such 30
order for the attendance of such person before the person therein
appointed to take such examination for the purpose of being
examined as aforesaid, and for the production of any writings
or documents to be mentioned in such order, and may therein
impose such terms as Io such examination and the costs of the 35
application and proceedings thereon as lie shall think just, and
such order shall be proceeded upon in like manner as the order
mentioned in the section of this. Act numbered one hundred
and seventy-one.

Provision for CLXXV. Upon the application of either party to any cause 40
the discovery or civil proceeding in any of the Superior Courts, upon an
of documents affidavit 'by such party of his belief that any document to thein thp posses- 0
sion of the ad. production of which he is entitled for the purpose of discovery
verse party. or otherwise, is in the possession or power of the opposite party,

it shall be lawfil for the Court or a Judge to order that the party 45
against whom such application is made, or if such party is a..
body corporate that some Officer to be named of such body
corporate, shall answer on affidavit stating what documents he.



or they has or have in his or their possession or power relating
to the matters in dispute, or what he knows as to the custody
they or any of them are in, and whether he or they objects or
object (and if so, on what grounds) to the production of such as

5 are in his or their possession or power, and upon such affidavit
being made, the Court or Judge may nake such further order
thereon as shall be just.

CLXXVI. In all causes in any of the Superior Courts, by order ierrogatoriea
of the Court or a Judge, the Plaintiff may with the declaration, may be served

10 and the Defendant may withr the plea, or either of them bv on the opposite

leave of the Court or a Judge may at any other time, deliver phaatb re-
to the opposite party or his attorney (provided such party if not quired to au-

a body corporate would be liable to be called and examined as swer thei.

a witness upon such matter,) interrogatories in writing upon
15 any matter upon which discovery may be sought, and require

such party, or in the case of a body corporate, any of the Officers
of such body Corporate, within ten days to answer the questions
in-writing by affidavit to be sworn and filed in the ordinary
way; and any party or Officer omitting without just cause, suf-

2o ficiently to answer all questions as to which discovery may be
sought, within the above time, or such extended time as the
Court or a Judge shall allow, shall be deemed guilty of a
contempt, and shall be liable to be proceeded against ac-
cordingly.

25 CLXXVII. The application for such order shall be made upon
an affidavit of the party proposing to interrogate, and his attorney
or agent, or in the case of a body corporate, of their attorney or
agent, stating that the deponents or deponent believe or believes
that the party proposing to interrogate, whether Plaintiff or

30 Defendant, will derive material benefit in the cause from the
discovery which he seeks, that there is a good cause of action
or of delence upon the merits, and if the application be made
on the part of the Defendant, that the discovery is-not sought
for the purpose of delay ; Provided that where it shall happen

35 from unavoidable circumstanees, that the Plaintiff or De-
fendant cannot join in such affidavit, the Court or a Judge
may, if they or he thin-k fit, upon affidavit of such circumstances
by which the party is prevented from so joining therein, allow
and order that the interrogatories may be delivered without

40 such affidavit.

Altidavit upon
wvhich the
application for
leave to serve
suclh interro-
gatories in.st
he tCU:.ded.

£oviso:
where the
pari),is pre-
vented from
joining in
such aflidait.

CLXXVIII. In case of omission, without just cause, to answer In case of
sufficiently such written interrogatories, it shall be lawful for omisson to

the Court or a Judge, at their or his discretion, to direct an oral anr, he
examination of the interrogated party as to such points as they examined

45 or he may direct, before a Judge or any other person to be o al, orcoznmalded bo
specially named ; and the Court or a Judge, nay by such rule produce the
or order, or by any subséquent rule or order, command the:at- documents:
tendance of such party or parties before the person appointed to and before

toong
take -suci -examination for the purpqse of-beingorally examined.



as aforesaid, or the production of any writings or other documents
to be mentioned in such rule or order, and may impose therein
sueh terms as to such examination and the costs of the ap-
plication and of the proceedings thereon, and otherwise, as to
such Court or Judge shall seemn just, and such rule or order 5
shall have the same force and efict and may be proceeded upon
in like manner as an order made under the one hundréd and
seventy-first section of this Act.

Examination CLXXIX. Whenever by viriue of this Act, an examination
to be filed in of any party or parties, witness or witnesses, has been taken Io
the offiet of before a Judge of eit her of the Superior Courts, or of any County

h Court, or before anv Officer or other person appointed to take
the sanie, the depositions taken down by such examiner shall be
returned 1o and kept in the office of the Court (principal or
Deputy Clerk's office, as the case rnay be,) in which the pro- 15
ceedings are being carried on, and office copies of such de-

May be used poSitions may be given out, and the exarninations and de-
in evidence. positions certifhed unider the band of the Judge or other officer

or p)erson.taking the sarue, shall and may without proof or
the signature be received and read in evidence, saving all just 20
exceplions.

Examiner C LXXX. It shall be lawful for every Judge, Oflicer or other
may make a person named in any such ruleororder as aforesaid,for tahingex-
special report aninations under this Act, and he is hereby required to make if
to the Court. need be, a special report to the Court in which such proceedings 25

are pending, otnehing such examinalion and ibe conduct or
absenc ofany witi ness or other person thereon or relating thereto;
and the Court is hereby requircd to institute such proceedings

Orders there- and niake sucht order or orders upon such report as justice may
upon. require, and as nay be instituted and made in any case of 30

conte mpt of 1he Court.

As tu cests CLXXXI. The costs of every application for any rule or
of rule and order to be mcade for the examination of parties or witnesses by
exammation. virtue of tiis Act, and of the rule or order and proceedings there-

on, shall be in tie discretion of the Court or Judge by whom 35
sucli rale or order is made.

And withrespect to Execution; Be it enacted as follows:-

After verdict CLXXXII. In all actions brought in either of the said Courts
or non-.uit or in any County Court, ihe Judge before whiom any issue
Judg e inay
ceitify tt joined in such action shail be Io be tried, or damages to be 40
executioi assessed, in case the Plaintifï or Demandant ierein shall
ought te issue become non-suit, or a verdict shall be given for the Plaintiff or
forthwith. Demandant, Defendant or Tenant, may certify under his hand

on the back of the Record, at any time before the end of the
Sittings or Assizes, that in his opinion, execution ought to issue 45
in such action forthwith, or at some day to be named in such
certificate, and subject or not to any condition or qualification



and in case of a verdict for the Plaintiff, then èither for the
whole or any part of the sum found by such verdict, in all
which cases cosis may be taxed in the usual manner and Taxmng costs.
judgment entered forthwith, and execution may be issuedt Execution.

5 forthwith or afterwards, according to the ternis of such certifi- Poe ng
cate, on any day in vacation or term, and the postea with such s
certificate as a part thereof, shall and may be entered of record
as of the day on which the judgment shall be signed ; Provided Proviso.
always, that the party entitled to such judgment may postpone

10 the signing thereof.

CLXXXIII. Every Judgment to be signed by virtue of the Entry and
next preceding Section may be entered and recorded as the record of
Judgment of the Court wherein the action shall be pending, Judgment.
though the Court may not be sitting on the day of the signing

15 thereof, and shall be as effectual as if the same had been
signed and recorded according to the course of the common
law.

CLXXXIV. Notwithstanding any Judgment signed or re- Judgmentmay
corded or execution issued by virtue of the two next preceding be set aside,

20 Sections, the Court in which the action shall have been brought, -
rnay order such Judgment to be vacated and execution to be
stayed or set aside, and may enter an arrest of Judgment or
grant a new trial or a new assessment of damages, as justice
may appear to require, and thereupon the party affected by Consequenc.

25 such Writ of Execution shall be restored to all that he may of its being so.
have lost thereby, in like manner as upon the reversal of a
Judgment by Writ of Error, 'or otherwise as the Court nay
think fit to direct; Provided that any application to vacate Proviso.
such Judgment must be made within the first four days of the

80 Tern next after the rendering of the verdict.

CLXXXV. In cases which the Defendant has been held to on whataffi-
special bail, it shall not be necessary before suing out a Capias lavit writ of
ad Satisfaciendum, to make or file any further or other affidavit Ca. Sa. may
than that upon which the Writ of Capias issued in the first issue.

35 instance, but where the Defendant has not been held to special
bail, a writ of Capias ad Satisfaciendum may issue after
Judgment upon an affidavit in the same form (mutatis mutandis)
as is hereinbefore required to be made for the purpose of suing
out a writ of Capias as aforesaid, or upon an affidavit by the

40 Plaintiff, his servant or agent, that he bath reason to believe
the Defendant hath parted with his property or made some
secret or fraudulent conveyance thereof, in order to prevent its
being taken in execution.

CLXXXVI. It shall not be necessary to issue any Writ Writ to She.
directed to the Sheriff of the County or United Counties in riff of the

45 which the venue is laid, bùt writs of execution may issue at Con"" ere
once into any County or United Counties and be directed to iaid, rnay be
and executed by the Sheriff of any County or United C )unties dispensed

À with.



withoút reference to the Counties or United Counties in which
tlÜe venue is laid, and without any suggestion of the issuing of
a prior writ into such County or United Counties.

IftheSherifr CLXXXVII. If the Sheriff shall go out of office during the
gn out of office currency of any writ of execution against lands, and before the 5
rng cur sale, such vrit shall be executed and the sale and conveyac

against land. of the lands made by his successor in oifice, and not by the
Proviso old Sheriff; Provided, that it shall be lawful for any Sheriff,

after he has gone out of office, to execute any deed or con-
veyance necessary to effectuate and complete a sale of lands 10
made by him while in office.

Advertisement .C LXXXVIII. The advertisenent in the Q[ßcial Gazette, of
during curren- any lands (giving some reasonable definite description of them,)
cy of writ, for sale. under a Writ of Execution, during the currency of thesufficient com- -> Il .
mencement f Writ, shall be deemed and taken to be a sufficient commence- 15
execLion, &c. ment of such execution to enable the same to be completed

after it shall be returnable, by a sale and conveyance of the
lands.

Duration of CLXXXIX. Every writ of execulion issued after the com-
writ of execu- mencement of this Act, shall bear date and be tested on the day 20
lion. on which it is issued, and shall remain in force for one year

from the teste, and no longer if unexecuted, unless renewed in
the manner hereinafter provided, but such writ may, at any

Renewal. time before its expiration, bc renewed by the party issuing it,
for one year from the date of such reneval, by being marked in 25
the. margin, with a memorandum to thé effect following:

Effect of re- " Renewed for one year from day of ,"
newal. signed by the Clerk or Deputy Clerk who issued such writ or

by his successor in office ; and a writ of execution so renewed
shall have effect and be entitled to priority according to the 3
time of the original delivery thereof.

Evidgnce or CXC. The production of a writ of execution marked as
renewal. rériewréd in manner aforesaid, shall be sufficient evidence of

its having been so renewed.

As to order CXCI. A \vritten orderunder the hand of the Attorney in thé 35
by the Plain- cause by whom any writ of Capias ad Satisfaciendum shal havé
tiff or his beri issued, shall justify the Sheriff, Gaoler or person in whose
disharge of cïsdy the party may be under such writ, in discharging suéh
Defendaut. party, ýnless the party for whom such Attorney professes t'

act, shall have given written notice to the contrary io sunc 4i
Sheriff, Gaoler or person in whose custody the opposite pafyi
may be, but such discharge shall not be a satisfaction of ihè
debt unless made by the authority of the creditor, and not4ing
héiein. contained shal justify any Aitorney in giving such
oider foi discharge without the consent of his client.

Tete of wiit CXtli. Wriis of execution to fix bail rndy be iesied d.td
to fix b 1I. rëtüiablè ii väcàiion.



CXCIII. It shall be lawful for any creditor who hasobtained Examination
a Judgment in any of the Superior Courts to apply to the f a udgent
Couit or a Judge for a rule or order that the judgment debtor whatt debts
should be orally examined as to any and what debts are owing are due to

5 to him, before the Judge of any County Court or before any
Clerk or deputy Clerk of the Crown, or any other person to be
specially named ; and the Court or Judge may make such rule
or order for the examination of such Judgment debtor, and for
the production of any books or documents, and the exarmination

10 shail be conducted in the saine manner, as in the case of an oral
examination of an opposite party under this Act.

CXCIV. It shall be lawful for a Judge upon the exparte Judge may on
application of such Judgment creditor, either before: or after application
such oral examination, and upon his affidavit or that of his and affidavà,orier aitach.

15 Attorney, stating that Judgment has been recovered and that it ment of such
is still unsatisfied and to what amount, and that any other debts.

person is indebted to the Judgment debtor and is within the
jurisdiction, to order that all debts owing or accruing from such
third person (hereinafter called the garnishee) to the Judgment

20 debtor shall be attached to answer the Judgment; and by the Audmnayorder
same or any subsequent order it may be ordered that the the garuiishee
garnishee shall appear before the Judge or some officer of the to appear, &c.
Court to be specially named by such Judge, to shew:cause why
lie should not pay the Judgient creditor the debt due from him

25 to the Judgment debtor, or so much thereof as may be sufficient
to satisfy the Judgment debt: Provided alvays that this Provisa.
section shall not apply in actions commenced or carried on-
against a Defendant as an absconding debtor.

CXCV. Service of an order that debts due or accruing to Order or no-
30 the Judgment debtor shall be attached, or notice thereof to the tice thereof

garnishee in such manner as the Judge shall direct, shall bind t° ishé"
sucb debts in bis bands. gar

CXCVI. If the garnishee does not forthwitli pay into Court Amoutt due
the amount due fron hin to the Judgment debtor, or an amount by garnishee

35 equal to the Judgrnent debt, anud does not dispute the debt due mayae evied
or claimed to be due from him to the Judgmen t debtor, or if he if not disputed.
does not appear upon summons, then the Judge may order
execution to issue, and it may be sued forth accordingly,
witbout any previous vrit or process, to levy the amount due

40 from such garnishee towards satisfaction of the Judgment debt.

CXCVIh If the garnishee disputes bis liability, the Judge, Proceedirigs if
instead of making an order that execution shall issue, may the garnishee
order that the Judgment creditor shall be at liberty to proceed ditet
against the garnishee, by writ calling upon him to shew cause

45 why there should not be execution against him for the alleged
debt, or for the amount due to the Judgment-debtor if less than
the Judgment debt, and for costs of suit, and the proceedings
upon such suit shall be the same, or as nearly as may be, as
upon a writ of revivor issued under this Act.

4*



Payment by CXCVIII. Payment made by or execution levied upon the
garnishee te nse
-be a vali dis_ garnishee under any such proceeding as aforesaid, shall be a
charge ta him. valid discharge to him as against the Judgment debtor to the

amount paid or levied, although such proceeding may be set
aside or the Judgment reversed. 5

Attachment CXCIX. In each of the Superior Courts there shall be kept
book to be at the several offices of the Clerk of the Crown and his deputies,
,fce of the a debt attachment book, and in such book entries shall be made
Clerk of the of the attachment and proceedings thereon, with names, dates
Crown and and statements of the arnount recovered and otherwise ; and the 10
his deputies. mode of.keeping such books shall be the same in all the offices,

and copies of any entries made therein may be taken by any
person upon application to the proper officer.

Costs of such CC. The costs of any application for an attachment of debt
application. under this Act, and of any proceedings arising from or inci- 15

dental to such application, shall be in the discretion of the
Court or a Judge.

Specific deli- CCI. The Court or a Judge shall have power if lie or they
very of a see fit so to do, upon the application of the Plaintiff in any
chattel inay action for the detention of any chattel, to order that execution 20be cornpelled1
and how. shall issue for the return of the chattel detained, without giving

the Defendant the option of retaining sucli chattel upon paying
the value assessed, and that unless the Court or a Judge should
otherwise order, the Sheriff shall distrain the Defendant by all
his lands and chattels in the said Sheriff's bailiwick, till the 25

Option to the Defendant render such chattel, or at the option of the Plaintiff,
Plaintiff. that lie cause to be made of the Defendant's goods the value of
Proviso: as to such chattel: Provided that the Plaintiff shall, either by the
damages, same or by a separate writ or writs of execution to be issued in
costs, &C. the ordinary manner, be entitled to have made of the Defendant's 30

goods or lands, the damages, costs and interest in such action.

And with respect to proceedings for lie revival of Judgments
and other proceedings, by and against persons not parties to
the record; Be it enacted, as follows -

Execuion fCCII. During the lives of the parties to a Judgment, or those 35
without scire of therm during whose lives execution may at present issue

fadas or within a year and a day without a scirefacias, and within one
revival. year from the recovery of the Judgment, execution may issue

vithout a revival thereof.

Application CCI. In case where it shall become necessary to revive a 40
for revival of Judgment, either by reason of lapse of tirne or ot a change by
a Jugdmet death or otherwise of the parties entitled, or liable to execution,and exerution
thereupon. the party alleging himself to be entitled to execution may either

sue out a writ of revivor in the form hereinafter men.ioned, or
apply to the Court or a Judge for leave to enter a suggestion 45
upon the roll, to the effect that it manifestly appears to the



Court that such party is entitled to have execution of the Judg-
nient, and to issue execution thereupon, such leave to be granted
by the Court upon a rule to shew cause, or by a Judge upon a
Summons to be served according to the present practice, or in

5 sucli other manner as such Court or Judge may direct, and
which rule or summons may be in the form contained in the
Sehedule (A) to this Act annexed marked No. 9, or to the like
eflect.

CCIV. Upon such application, in case it manifestly appears If the Court
10 that the party making the same is entitled to execution, the be satisfied.

Court or Judge shall allow such suggestion as aforesaid to be
entered in the form contained in the Schedule A to this Act
annexed marked No. 10, or to the like effect and execution
to issue thereupon, and shall order whether or not the costs of

15 such application shall be paid to the party making the sanie ;
and in case il does not manifestly so appear, the Court or Judge And if not.
shall discharge the rule or dismiss the Summons with or
without costs : Provided nevertheless, that in such last men- Proviso.
tioned case, the party making such application shall be at

20 liberty to proceed by writ of revivor or action upon the Judg-
ient.

CCV. The writ of revivor shall be directed to the party Writ of re-
called upon to shew cause why execution shall not be awarded, vivor and pro-
and shall bear leste on the day of its issuing, and after reciting t®,®e"n"

25 the reason why such writ has become necessary, it shall cal[
upon the party to whom it is directed to appear within ten days
after service thereof in the Court out of which it issues, to shew
cause why the party at whose instance such writ has been
issued should not have execution against the party to whom

30 sucli writ is directed, and it shall give notice that in default of
appearance, the party issuing such writ may proceed to execu-
lion ; and such writ may be in the form contained in the Sche-
dule A to this Act annexed marked No. 11, or to the like effect,
and may be sued out and served in any County or Union

35 of Counties, and otherwise proceeded upon whether in term or
vacation in the same manner as a writ of Summons ; and the Declaration,
venue in a declaration. upon such writ may be laid in the &e.
County or Union of Counties in which the writ has been sued
out ; and the pleadings and proceedings thereupon, and the Costs.

40 rights of the parties respectively to costs, shall be the same as
in an ordinary action, and notice in writing to the Plaintiff, his
Attorney or agent, shall be sufficient appearance to a writ of
revivor.

CCVI. All writs of scirefacias issued out of either the Court Certain writs
45 of Queen's Bench, or of Common Pleas, against bail on a t sczrcfacia

rconizac f SokCmayo to be proceed-
recogmzance against members of a Joint Stock Cmpay ed upon in
other body, upon a Judgment recorded against a public officer like manner
or other person sued as representing such Company or body, or as °o
against such Company or body itself, by or against a hùsband



to have execution of a Jadgment for or against a wife, for resti-
tution after a reversal on Error or Appeal, upon a srggestion of
farther breaches after Judgment, for any penal sum pursuant to
the Statute passed in the Session holden the eighth and ninth
years of the reign of King William the Third, intituled, An 5
Act for the better preventing frivolous and vexatious suits,-
shall be tested, directed and procecded upon in like manner as
writs of revivor.

Age of judg- CCVII. A writ of revivor to revive a Judgment less than ten
ment as re- years old, shall be allowed without any rule or order; if more 10
of revivor. than ten years old, not without a rule of Court or Judge's

Order; nor if more than fifteen years old without a mle to shew
cause.

And with respect to the effect of death or marriage upon the
proceedings in au action; Be it enacted as follows :- 15

Death of CCVIII. The death of a Plaintiff or Defendant shall not
aant or cause the action to abate, but it may be continued as hereinafter

mentioned.

If there be CCIX. If there be two or more Plaintiffs or Defendants and
mo; e than one one or more of them shall die, if the cause of such action shall 20
Plaintifr or survive to the surviving Plaintiff or Plaintiffs, or against the
and t e surviving Defendant or Defendants, the action shall not be
of action sur- thereby abated, but such death being suggested on the record,
vive to the the action shall proceed at the suit of the surviving Plaintiff or
others. Plaintiffs against the surviving Defendant or Defendants. 25

Death of sole CCX. In case of the death of a sole Plaintiff or sole surviving
Plaintifr. Plaintiff, the legal representative of such Plaintiff may, by leave

of the Court or a Judge, enter a suggestion of the death, and
that he is such legal representative, and the action shal
thereupon proceed ; and if such suggestion be made before the 30
trial, the truth of the suggestion shall be tried thereat, together
with the title of the deceased Plaintiff, and such Judgment
shall follow upon the verdict, in favor of or against the person
making such suggestion, as if such person were originally the
Plaintif .35

Death of sole CCXI. In case of the death of a sole Defendant or sole sur-
Defendant. viving Defendant where the action survives, the Plaintiff may

make a suggestion either in any of the pleadings, if the cause
has not arrived at issue, or by filing a suggestion with the

If there have other pleadings, if it has so arrived, of the death, and that a 40
been plead- person named in such suggestion is the executor or adminis-
ings. trator of the deceased, and may thereupon serve such executor

or administrator with a copy of the writ and suggestion, and of
the said other pleadings, and with a notice signed by the
Plaintiff or his Attorney, requiring such executor or admrinis- 45
trator to appear within ten days after- service of the notice, inlu-



sive of the day of such service, and.that in default of his so doing
the Plaintiff may sign Judgment against him as such executor
or administrator; and the same proceedings may be had and
taken in case of non-appearance after such notice as upon a wrït

5 against such executor or administrator in respect of the cause for
which such action was brought; and in case no pleadings have If there have
taken place before the death, the suggestion shall form part of been no plead.
the declaration, and the declaration, with a notice to plead, and ifg.
the suggestion, may be seved together, and the new Defendant

10 shall plead thereto at the same time, and within eight days
after the service-; and in case the Plaintiff shall have declared, if plaintiff
but the Defendant shall not have pleaded before the death, the have declared
new Defendant shall plead at the saine lime to the declaration a"dDefendant
and suggestion within eight days after service of the suggestion; cd.

15 and in case the Defendant shall have pleaded before the death,
the new Defendant shall be at liberty to pleasi to the suggestion
only, and within eight days after the service thereof, by way of
denial, or suchi plea as may be appropriate to and rendered
necessary by his character of executor and administrator, unless

20 by leave of the Court or a Judge he should be permitted to
plead fresh matter in answer to the declaration ; and in case it Defendant
the Defendant shall have pleaded before.the death, but the has pleaded.
pleadings shall not have arrived at issue, the new Defendant,
besides pleading to the suggestion vithin eight days afier the

25 service thereof, shall continue the pleadings to issue in the same
manner as the deceased might have' done, and the pleadings
upon the declaration.and the pleadings upon the suggestion
shall be tried together ; and in case the Plaintiff shall recover, If Plaintie
he shall be entitled to the like Judgment in respect of the debt recover.

30 or sum sought to be recovered, and in respect of the costs prior
to the suggestion, and in respect of the costs of the suggestioh
and subsequent thereto, as in an action originally commenced
against the executor or administrator.

CCXII. The death of either party between the verdict and Deathbetween
35 Judgment shall not hercafter be alleged for error, so as such veraict and-

Judgment be entered within two terms after such verdict. jiidgmeqt

CCXIII. If the Plaintiff in any action happen to die after an Plaintif dying
interlocutory Judgment and before a final Judgment obtained between in-
therein, the action shall not abate by reason thereof if such t°rlocutoryand final judg-

40 action might be originally prosecuted or maintained by the ment.
executor or administrator of such Plaintiff ; and if the Defend- And ir De-
ant die after such interlocutory Judgrhent and before final Jndg. fendant so die.
ment therein obtained, the action shall not abate if such action
might be originally prosecuted or maintained against the

45 executor or administrator of such Defêndant ; and the Plaintiff,
or, if he be dead after snch interlocutory Judgment, his execu-
tor or administrator, shall and may have a writ of revivor in the
form contained in the.Schedule A to this Aet annexed, marked
No. .11, or to the like éffect, against the Defendant, if living,

50 after'such interlocutory Judgment, oi if he be dead then against



bis executors or administrators, to show cause why damages in
such action should not be assessed and recovered by the Plain-
tiff, or by his executor or administrator; and if such Defendant,
bis executor or administrator, shall appear at the retur of such
writ, and not show or allege any matter sufficient to arrest the 5
final Judgment, or shall make default, the damages shall be as-
sessed, or the arnount for which final Judgment is to be signed
shall be referred to the proper officer as hereinbefore provided;
and after the assessment had, or the delivery of the order with
the amount endorsed thereon to the Plaintiff, bis executor or 10
administrator, final Judgnent shall be given for the Plaintiff,
bis executor or administrator, prosecuting such writ of revivor
against such Defendant, his executor or administrator respect-
ively.

Mariageofa CCXIV. The marriage of a woman Plaintiff or Defendant 15
woman lain- shall not cause the dction to abate, but the action may notwith-
tifr or Dend- standing be proceeded with to judgment, and such judgment
Qnt. may be executed against the wife alone, or by suggestion or

vrit of revivor pursuant to this Act, judgment may be obtained
against the husband and wife and executiou issue thereon ; and 20
in case of a Judgment for the wife, execution may be issued
thercupon by the authority of the husband without any writ of
revivor or suggestion; and if in any such action the wife shall
sue or defend by Attorney appointed by her when sole, such
Attorney shall have authority to continue the action or defence, 25
unless such authority be countermanded by the husband, and
the Attorney changed according to the practice of the Court.

And with respect to the proceedings upon motions to arrest
the Judgment and for Judgment non obstante veredicto; Be it
enacted as follows :- 30

Right of De- CCXV. Where an action would but for the provisions of this
fendant in Act have abated by reason of the death of either party and in
acon ch wi the proceedings may be revived and continued hereby,
abated but ior the defendant or person against whom the action may be so
this Act. cont inued may apply by summons to compel the plaintiff or 35

person entitled to proceed with the action to proceed according
to the provisions of this Act within such time as the Judge shal
order; and in default|of such proceeding the defendant or other
person against wIhomn the action may be so continued as afore-
said shall be entitled to enter a suggestion of such default and 40
of the representative character of the person by or against whom
the action may be proceeded with as the case may be, and to
have judgment for the costs of the action against the plaintiff,
or against the person entitled to proceed in bis room as the
case nay be, and in the latter case, to be levied of the goods of 45
the testator or intestate.

Against Exe- CCXVI. Proceedings against Executors upon a Judgment of
cutors as to assets infuturo may be had and taken in the manner herein pro-
asss ao
futuire. vided as to Writs of revivor.



CCXVII. Upon any motion made in arrest of Judgment or Proceedings
for Judgment non obstante veredicto by reason of the non aver- °nm'°o1" in

ment of some material fact or facts, or material allegation or m"nt or our
other cause, the party whose pleading is alleged or adjudged to judgment

5 be therein defective, may by leave of the Court, suggest the non obstante.
existence of the omitted fact or facfs or other matter which if
true would remedy the alleged defect: and such suggestion Suggestion of
may be pleaded to by the opposite party >vithin eight days after facts by party
notice thereof, or such further time as the Court or a Judge may ing is objected

10 allow, and the proceedings for trial of any issues joined upon to.
such pleadings shall be the same as in ordinary actions.

CCXVIII. If the fact or facts suggested be admitted or be If suggestion
found to be true, the party suggesting shall be ehtitled to such be round true.
Judgment as he would have been entitled to, if such fact or facts

15 or allegations had been originally stated in such pleading and
proved or admitted on the trial, together with the costs of and
occasioned by the suggestion and proceedings thereon ; but if
such fact or facts be found untrue, the opposite party shall be if untrue.
entitled to his costs of and occasioned by the suggestion and

20 proceedings thereon, in addition to any other costs to which he
may be entitled.

CCXIX. Upon an arrest of Judgment or Judgment non ob- costs on
slante veredictor, the Court shall adjudge to the party against arrest ofjudg-
whom such Judgment is given, the costs occasioned by the ment, orjudg-

25 trial of any issues in fact arising out of the pleading fordefect otstante.
of which such Judgment is given, upon which such party shall
have succeeded, and such costs shall be set off against any
money or costs adjudged to the opposite party, and execution
may issue for the balance, if any.

30 And with respect to the action of ejectment; Be it enacted as
follows :-

CCXX. The action of ejectment shall be commenced by Ejectment,
Writ, directed to the persons in possession by name, and to all menceorn
persons entitled to defend the possession of the property claimed,

35 which property shall be described in the Writ with reasonable Writ.
certainty.

CCXXI. The Writ shall state the names of all the persons in Contents of
whom the title is alleged to be, and comman'l the persons to writ.
whom it is directed to appear within sixteen days after service

40 thereof, in the Court from which it is issued, to defend the
possession of the property sued for, or such part thereof as they
may think fit, and it shall contain a notice that in default of
appearance they will be turned out of possession; and the Writ Where to
shall bear teste of the day on which it issued, and shall be issue.

45 issued out of the office in the County or Union of Counties
wherein the lands mentioned in such Writ lie, and shall be in
force for three months, and shall be in the form contained in Duration.



Foum, &c. the Schedule A, to this Act annexed, narked No. 12, or
to the like effect, and the name and abode of the At-
torney issuing the sane (or if no Attorney, the narne and
residence of the party) shall be indorsed thereon, in like manner
as hereinbefore enacted with reference to the indorsements on 5
a Writ of Summons in a personal action, and the same proceed-
ings may be had to ascertain whether the Writ was issued by
the authority of the Attorney whose name was indorsed thereon,
and who and what the Claimants are, and their abode, and as
to staying the proceedings upon Writs issued without authority, 10
as in the case of Writs in personal actions.

Notice of na- CCXXII. To the Writ and to every copy thereof served on any
ttr oil m- party, shall be attached a notice of the nature of the title in-

be attached t4 tended to be set up by the Claimant, as for example by grant
c writ. fron the Crown, or by deed, lease or other conveyance derived 35

from or under the grantee of the Crown, or by marriage, descent"
or devise, stating to or from whom, or by length of possession,

. or otherwise, as the case nay be, according.to the nature ofthe° ° , îClaimant's title, stating it with reasonable certainty: And
rnodeofseuiing such notice shall not contain more than one mode in which 20
up title witlh- title is set up, without leave of the Court or a Judge, and aïth'e'out leave. trial the Claimant shall be confined to proof of the title set up
pr.i j in the notice : Provided that nothing in this section shall be
certain par- construed to require any Claimant to set out in such notice the
ticulars iot dates or particular contents of any Letters Paten't, Deeds, Wills 25
requred x- other instruments or writings, vhich shew or support biscept by order.or'rinssupt

title, or the date of any marriage or death, unless it be specially
directed by order of the Court or a Judge.

Service of CCXXIII. The Writ shall be served in the same mani;er as
writ. an ejectment was formerly served, or in such manner as.the So

Court or a Judge shall order, and in case of vacant possession,
by posting a copy thereof upon the door of the dwelling house
or other conspicuons part of the property.

Defendatts, CCXXIV. The persons named as Defendants in such Writ,or any of or either of theni, shall be allowed to appear within the time 85them, znay apone; n o per iti theiîn 5pappear within appointed , and every person so appearing sha!I, with his ap-
time limit.d. pearance, file a notice addressed to the Claimant, stating that

the Defendant, besides denying the title of the Claimant,.asserts
Notice to be title in himself, or in some other persons, (stating whom) under
filed NVith whom he claims, and setting forth the mode in which such 40

a i e titlelaimed, in like manner and to the same extent and
of Delendan s subject to the same conditions, rules and restrictions as are set
title or daim, forth in the two hundred and twenty-second section of this Act,

&C in respect to the notice of a Claimant's title, and the giving propf
thereof at the trial. 45

Any other ·CCXXV. Any other person not naned in such Writ, shall,
person may by leave of the Court or a Judge, be allowed to appear -and
laerby defend, on ;filing an. affidavit shewing that lie is in possession

of the land either by. himself or his tenant.



CCXXVI. Ali appearances shall be entered in the Office from Entry of
which the Writ issued, and ail subsequent proceedings shall be appearance
conducted in the same Office. ings.

CCXXVII. Any person appearing to defend as landlord in Personappear-
5 respect of property whereof lie is in possession in person or by ing as land-

his tenant, shall state in his appearance that he appears as lor·
landlord, and such person shal be at liberty to set up any
defence which a landlord appearing in an ejectmient lias here-
tofore been allowed to set up, and no other.

10 CCXXVIII. Any person appearing to such Writ shall be at Party appear-
liberty to limit his defence.to a part only of the property men- ing may limit
tioned in the Writ, describing that part with reasonable certain- deto
ty in a notice entitled in the Court and cause, and signed by property.
the party appearing or his Attorney, such notice to be served

15 within four days after appearance, upon the Attorney whose
name is endorsed on the Writ if any, and if none, then to be Notice ofsuch
filed in the proper Office ; and an appearance without such limitation, &c.
notice confining the defence to part, shall be deemed an ap-
pearance to defe.nd for the whole.

20 CCXXIX. Want of " reasonable certainty " in the descrip-
tion of the property or part of it, in the Writ or notice of defence,
or in the notice of the tille given by either party, shall not nul-
lify them, but shall only be ground for an application to a Judge
for better particulars of the land claimed or defended, or of the

85 title thereto, which a Judge shall have power to order in.all
cases.

Want of
reasonable
certainty in
description,
how cured.

CCXXX. The Court or a Judge shall have power to strike Defence by
ont or confine appearances and delnces set up by persons not persons not in
in possession by themselves or their tenants. possession.

30 CCXXXI. In case no appearance shall be entered within judgment if
the time appointed, or if an appearance be entered, but the no appearance
defence be limited to part only, the Plaintiff shall be at .liberty or apeaInce

to sign a Judgment that the person whose title is asserted in only.
the Writ shall recover possession of the land, or of the part

35 thereof to which the defence does not apply, which Judgment
if for all may be in the form contained in the Schedule A, to Forms.
this Act annexed, marked No. 13, or to the like effect, and if for
part may be in the form contained in the Schedule A, to.this
Aict annexed, marked No. 14, or Io the like effect.

40 CCXXXII. la case an appearance shall be entered, an issue Issue may be
may be made up without any pleadings, by the Claimants or made up by
their Attorney, setting forth the Writ and stating the fact ofthe Clainant if. £ appetiranc.e1.
appearance with ils date, and the notice limiting the defence entere1
if any, of each of the persons answering, so that it may appear

45 for what defence is rnade, and directing the Sheriff to surnmon
a Jury; .and such isege, in case defence je made for the whqe9,



Forms. may be in the form contained in the Schedule A, to this Act
annexed, marked No. 15, or to the like eflct, and in case de-
fence is made for part, may be in the form contained in the
Sehedule A, to this Act annexed, marked No. 14, or to the like
effect. 5

Special case, CCXXXIII. By consent of the parties and byleave of aJudge,
by leave. a special case may be stated as in other actious.

Questions to CCXXXIV. The Claimants may, if no special case be agreed
be tried if io to, proceed to trial in the same manner as in other actions, and
se areeis the particulars of the claim and defence and of the notices of 10
upon. Claimant and Defendant of their respective titles,-if any, or

copies thereof, shall be annexed to the record by the Claimants;
and the question at the trial shall, except in the cases herein-
after mentioned, be vhether the statement in the Writ of the
title of the Claimants is true or false, and if true, then which of 15
the Claimants is entitled, and whether to the whole or part, and

Form of entry if to part, then to which part of the property in question; and
of verdict. the entry of the verdict may be made in the form contained in

the Schedule A to this Act annexed, marked No. 16, or to the
like effect, with such modifications as may he necessary to meet 20
the facts.

If Claimant CCXXXV. In case the title of the Claimant shall appear to
was entitled have existed as alleged in the Writ, and at the time of service
at service of . b

writ, but lot thereof, but it shall also appear to have expired before the time
afterwards. of trial, the Claimant shall, notwithstanding, be entitled to a 25

verdict according to the fact, that he was entitled at the time of
the bringing the action and serving the Writ, and to Judgment
for bis costs of suit.

Court may CCXXXVI. The Court or a Judge may, on the application
alter place of of either party, order that the trial. shall take place in any 30
trial. County other than that in which the venue is laid, and such

order being suggested on the record, the trial may be had
accordingly.

Defendant CCXXXVII. If the Defendant appears, and the Claimant
appearing and does not appear at the trial, the Claimaut shall be non-suited, 35
makrnt de- and if the Claimant appear and the Defendant does not appear,
fault and vice the Claimant shall be entitled to recover without any proof of
versa. his title.

Special ver- CCXXXVII. The Jury may find a special verdict, or either
dict, &c. party may tender a bill of exceptions. 40

Judgment if CCXXXIX. Upon the finding for the Claimant, Judgment
Clainant re. may be signed and execution issue for the recovery of posses-
cover- sion of the property or of such part therof as the Jury shall find

the Claimant entitled to, and for costs, within such tine .not
Execution and exceeding the fifth day in Term after the verdict, as the CoiÙ 45

Cott.



or Judge before whom the cause is tried, shall order, and if no
such order be made, then on the fifth day in Term after the
verdict.

CCXL. Upon a finding for the Defendants or any of them, costs to De-
5 Judgment may be signed and execution issue for costs against fendant if

the Claimants named in the Writ, within such time not exceed- Ciaimant fail.

ing the fifth day in Term after the verdict, as the Court or a
Judge before whom the cause is tried shall order, and if no
such order is made, then on the fifth day in Term after the

10 verdict.

CCXLI. Upon any Judgment in ejectment for recovery of One or more
Wrils of Exe-

possession and costs, there may be either one Writ or separate Cu°i.n May
Writs of Execution for the recovery of possession, and for the issne.
costs, at the election of the Claimant.

15 CCXLIL In case of such an action being brought by some As to Defend-
or one of several persons entitled as joint tenants, tenants in ants being
common or coparcenary, any joint tenant, tenant in common or int"ea ants,
coparcener in possession, may, at the time of appearance or common, &c.,
within four days after, give notice in the sane form as the no- Idiitin-7

right of
20 tice of a limited defence, that he or she defends as such and Caimant to

adinits the right of the Claimant to an undivided share of the an undivided
property (stating what share,) but denies any actual ouster of sharc, &c.
him, fron the property, and may -within the same time file an
affidavit, stating with reasonable certainty, that he or she is

là joint tenant, tenant in common or coparcener, and the share of
such property to which he or she is entitled, and that he or
she has not ousted the Claimant, and such notice shall be en-
tered in the issue in the same manner as the notice Iiniting
the defence, and upon the trial of such an issue, the additional

30 question of whether an actual ouster has taken place shall be
tried.

CCX LIII. Ilpon the trial of such issue as last aforesaid, if it Question to be
shall be found that the Defendant is joint tenant, tenant in !ried, if such

joint lenancy
common, or coparcener with the Claimant, then the question &, Ncith

35 whether an actual ouster has taken place shall be tried, and Claimant, be
unless such actual ouster shall be proved the Defendant shall £)und, &c.,

be entit!ed to Judgrnent and costs; but if it shall be found r""c

either that the Defendant is not such joint tenant, tenant in
coninion, or coparcener, or that an actual ouster has taken

40 place, then the Claimant shall be entitled to such Judgment
for the recovery of possession and costs.

CCXLIV. The death of a Claimant or Defendant shall not Death of
cause the action to abate, but it may be continued as herein- cither party
after mentioned. the action.

45 CCXLV. In case the right of the deceased Claimant shall Risht of one
survive to another Claimant, a suggestion may be made of the Claunant sur-



viving to nn- death, which suggestion shall not be traversable, but shall only-
other. be subject to be set aside if untrue, and the action may proceed:

at the suit of the surviving Claimant ; and if such a suggestion
shall be made before the trial, then the surviving Claimant
shall have a verdict and recover such Judgment as aforesaid, 5
upon it being made to appear that he was entitled to bring the
action either separately or jointly with the deceased Clairnant.

If the right ol CCXLVI. In case of the death before trial of one of seveidal
the deceased Claimants, whose right does not survive to another or others
Clalimant does >
not survive to of the surviving Claimatits, vhen the legal representative ofthe 10
another, &c. deceased Claimant shall not become a party to the suit in the

manner hereinafter mentioned, a suggestion may be made of
the death, which suggestion shall not be traversable, but shalf
only be subject to be set aside if untrue, and the action may
proceed at the suit of the surviving Claimant for such share of 15
the property as he is entitled to and costs.

Oue or more CCXLVII. In case of a verdict for two or more Claimants,if
of several one of such Claimants die before execution executed, the other
Clairnants

after Claimant may, vhether the legal right to the property shall
vcrdiet for survive or not, suggest the death in manner aforesaid, and pro-2O
teOè, bu ceed to Judgment and execution for the recovery of possession
fore eof the entirety of the property and the costs; but nothing hereim

contained shall affect the right of the legal representative ofthe
deceased Claimant, or the liability of the surviving Clairnant'
to such legal representative, and the entry and possession of 25
such surviving Claimant under such execution shall be consi-
dered an entry and possession on behalf of such legal represerr
talive in respect of the share of the property to which he shall
be entitled as sucli representative, and the Court may direct
possession to be delivered accordingly. 30

Death of sule CCXLVIII. In case of the death of a sole Claimant, or
Claimant, or before trial of one of several Claimants whose right does not
cie whose
right doc not survive to another or others of the Claimants the legal repre-
survive to sentative of such Claimant may, by leave of the Court or a

nother. Judge, enter a suggestion of the death, and that he is such legal 85
representative, and the action shall thereupon proceed, and if
such suggestion be made before -the trial, the truth of the sug-
gestion shall be tried thereat, together with the title of the de-
ceased Claimant, and such Judgment shall follow upon the
verdict in favor or against the person making such suggestion,.40
as hereinbefore provided with reference to' a Judgnent for dr
against such Claimant ; and in case such suggestion in thé
case of a sole Claimant be made after trial and before execution
executed by delivery of possession thereupon, and sùch suk-
gestion be denied by the Defendant within eight days after notide 45
thereof, or such further time as the Court or a Judge may ällo*,
then such suggestion shall be tried, and if upon the trial thereof,
a verdict shahl pass for the person making such suggestion, lie
shall be entitled to such Judgment as aforesaid, for the recoveIy



of possession and for the costs of and occasioned by such sug- costs.
gestion, and in case of a verdict for the Defendant, such De-
fendant shall be entitled to.such Judgment as aforesaid for costs.

CCXLIX. In case of the death before or after Judgment of Death.o one
5 one of several Defendants in ejectment who defend jointly, a of several

suggestion may be made of the death, which suggestion shall J°int Defend-

not be traversable, but only be subject to be set aside if untrue,
and the action may proceeed against the surviving Defendant
to Judgment and execution.

10 CCL. In case of the death of a sole Defendant, or of all the Death of sole
Defendants in ejectment before trial, a suggestion may be Defendant, or
made of the death, which suggestion shall not be traversable, f ail te e-
but only be subject to be set aside if untrue, and the Claimants fore trial.
shall be entitled to Judgment for recovery of possession of the

15 property, unless some other person shall appear and defend
within the tine to be appointed for that purpose, by the order of
the Court or a Judge, to be made upon the application of the Clai-
mants; and il shall be lawful for the Court or a Judge upon such
suggestion being made, and upon such application as aforesaid,

20 to order that the Claimants shall be at liberty to sign Judgment
within such time as the Court or a Judge may think fit, unless
the person then in possession by himself or his tenant or the
legal representativeý of the deceased Defendant, shall within
such lime appear and defend the action ; and such order may

25 be served in the same manner as the Writ, and in case such
person shall appear and defend the same, proceedings may be
taken against such new Defendant as if he lad óriginally ap-
peared and defended the action, and if no appearance he en-
tered and defence madè, then the Clainmant shall be at liberty

30 to sign Judgment pursuant to the order.

CCLI. In case of the death of a sole Defendant or of all the Death pf sole
Defendants in ejectment, after verditt, the Claimants shall Defeindant or
nevertheless be entitled to Judgment as if no such death had of althe Dé-
taken place, and to proceed by execution for recovery of pos- verdict.

35 session without suggestion or rievivor, and to procee~d for the
recovery of the costs in like manner as upon any other Judgmnt
for money, against the legal representatives of the deceased.
Defendant.

CCLII. In case of the death, before trial, of one of, several Death .of a
40 Defendants in ejectment, who defends separately for a portion Defendant de-

of the property for Which the other Defendant or Defendants d yg sepa-
not defend, the same proceedings may be taken as to such
portion as in the case of a sole Dèfendant, or the Claimant miay
proceed against the surviving Defendants in respect of the portion

45 of the property for which they defend.

CCLIII. In case of the death, before trial, of one of sevral Death of a
Defendants in ejectment, who defeuds separately in respect to Defendant



who defends property for which surviving Defendants also defend, it shall be
separateiy, lavful for the Court or a Judge at any time before trial to allowbut for pro.
pertv for the person in possession, at the time of the death, of the pro-
which others perty, or the legal representative of the deceased Defendant, o
also defend. appear and defend on such terms as may appear reasonable 5

and just, upon the application of such person or representative,
and if no such application be made or leave granted, the
Claimant suggesting the death in manner aforesaid, may pro-
ceed against the surviving Defendants to Judgment and
execution. 10

Claimant'may CCLIV. The Claimant in ejectment shall be at libertyatany
discontinue as time to discontinue the action as to one or more of the Defend-
nu one or ants, by giving to the Defendant or his Attorney a noticemore Defend- or noic

ants. headed in the Court and cause, and signed by the Claimant or
his Attorney, stating that le discontinues such action, and 15
thereupon the Defendant to vhom such notice is given shall be
entitled to and may forthwith sign Judgment for costs in the
form contained in the Schedule A to this Act annexed, marked
-No. 17, or to the like eflect.

One of several CCLV. In case one of several Claimants shall be desirous 20
Claimanits to discontinue, lie may apply to the Court or a Judge to have
rnay discon- his name struck ont of the proceedings, and an order may betiiiue made thereupon upon sucli terms as to the Court or Judge shall

seen fit, and the action shall thereupon proceed at the suit of
the other Claimants. 25

Claimant not CCLVI. If after appearance entered, the Claimant without
proceeding to going to trial, allow the time fixed by the practice of the Court
trial in due for going to trial in ordinary cases after issue joined to ejapse,

t the Defendant in ejectment may give twenty days' notice to the
Claimant to proceed to trial at the Assizes next after the expi- 80

Riht of De- ration of the notice, and if the Claimant afterwards neglects to
fendant in give notice of trial for such Assizes, or ho proceed to trial in
such case. pursuance to the said notice given by the Defendant, and the

time for going to trial shall not be extended by the Court or a
Judge, the Defendant may sign Judgment in the form contained 35
in the Schedule A. to this Act annexed, marked No. 18, and
recover the costs of the defence.

Sole Defendant CCLVII. A sole Defendant or all the Defendants in eject-
or ail the De- ment, shall be at liberty to confess the action as to the whole.
fendants may or a part of the property, by giving to the Claimant a notice 40
confes the. headed in the Court and cause, and signed by the Defendantactioi. or Defendants, such signature to be attested by his or their At-

torney, and thereupon the Claimant shall be entitled to and
may forthwith sign Judgment and issue execution for the re-
covery of possession and costs, in the form contained in the Sche-sA5
dule A. to this Act annexed, marked No. 19, or to the like
effect.



CCLVIII. In case one of several Defendants in ejectment, And so may
who defends separately for a portion of the property for which nne of severat
the other Defendant or Defendants do not defend, shall be de- deféreda n 'r
sirous of confessing the Claimaut's title Io such portion, he a part for

5 nay give a like notice to the Claimant, and thereupon the hich oihera
Clairnant shall be entitled to and may forthwith sign Judgment
and issue execution for the recovery of possession of such por-
tion of the property, and for the costs occasioned by the de-
fence relating to the same, and the action may proceed as to

10 the residue.

CC LIX. In case one of several Defendants in ejectment, who And if
defend severally in respect of property for which othe-r Defend- o he's defend
ants also defend, shall be desirous of confessing the Claimant's t.
title, he may give a like notice thereof, and thereupon the

15 Claimant shall be entitled to and may sign Judgment against
such Defendant for the costs occasioned by his defence, and
may proceed in the action against the other Defendants to Judg-
ment and execution.

CCLX. It shall not be necessary before issuing execution on Proceedings
20 any Judgment in ejectnent under the authority of this Act, to need pot be en-

enter the proceedings upon any roll, but an incipitur thereof ŽD"eatiere
may be made upon paper, shortly describing the nature of the
Judgment according to the practice heretofore used, and Judg-
ment may thereupon be signed, and costs taxed and execution

25 issued ; Provided nevertheless, that the proceedings shall be Proviso.
entered on the roll wh.never the same may becone necessary
for the purpose of evidence or of bringing error, or appealing,
or the like.

CCLXI. The effect of a Judgment in an action of ejectmnent Efect ofjudg-
30 under this Act shall be the same as that of a Judgment in eject- ment.

ment obtained before the passing of the Act of this Province,
in the Session of Parliarnent held in the thirteenth and four-
teenth years of Her Majesty's Reign, intituled, An Act to alter- 13 & 14 V.
and amend the practice and proceedings in actions of Ejecinent .5-

35 in Upper Canada.

CCLXIL Every tenant to whom any Writ in ejectment shall Penalty on
be delivered, or to whose knowledge it shall corne, shal ananstreceiv-
forthwith give notice thereof to his landlord, or bis bailiff or e'c nr and
receiver, under the penalty of forfeiting the value of three years not notifýing

40 improved or rack rent of the premises demised or holden in the his lanidlod.
possession of such tenant, to the person of whom he holds, to
be recovered by action in any Court of Common Lawv having
jurisdiction for the amount.

CCLXIII In all cases between landlord and tenant, as often Landlord
45 as it shall happen that one half year's rent shall be in arrear, havitng power

and the landlord or lessor to whom the sane is due, bath right n°aent
by law to re-enter for the non-payment thereof, sueb landIord ofrent, m%y

à



recover pos- oi léessor shall and may, without any formal demand or re-entiry,session by serve a Writ in ejectment for the recovery of the demised pre-
ejecrnent. mises, or in case the same cannot legally be served or no tenant

be in actual possession of the premises, then such landlord or
And howsuch lèssor may affix a copy thereof upon the door of any denised 5
iyight shah be messuage, or in case such action in ejectment shall not be for
exercased. the recovery of any messuage, then upon some notorious place

of the lands, tenements or hereditaments conprised in such
Writ in ejectment, and such affixing shall be deemed legal
service thereof, which service or aflixing of sucli Writ in eject- 10
ment shall stand instead and place of a demand and re-entry;
and in case-of Judgment against the Defendant for non-appear-
ance, if it shall be made to appear to the Court wherein the
said action is depending, by affidavit, or be proved upon the
trial in case the Defendant appears, that half a year's rent was 15
due before the said Writ was served, and that no sufficient
distress was to be found on the demised premises countervailing
the arrears then due, and that the lessor had power to re-enter,
then and in every such case the lessor shall recover judgment
and have execution in the same inanner as if the rent in arrear 20

Coisequenees had been legally demanded and a re-entry made ; and in case
et the exer- the lessee or his assignee, or other person claiming or derivingcise of suchn
rights. under the said lease, shall permit and suffer Judgment to be

had and recovered on such trial in ejectment and execution to
be executed thereon, without paying the rent and arrears to- 25
gether with full cosis, and without proceeding for relief in
equity within six months after execution executed, then and in
every such case the said lessee and his assignee and all other
persons claiming and deriving under the said lease, shalI be
barred and foreclosed from all relief or remedy in law or equity, 30
other than by bringing a Writ of appeal for reversal of such
Judgment in case the same shall be erroneous, and the said
landlord or lessor shall from thenceforth hold the demised pre-

If verdict be mises discharged from such lease ; and if on such ejectment, a
for defendant, verdict shall pass for the Defendant, or the Claimant éhall be 35

non-suited therein, then and in every such case, such Defend-
Proviso: as to ant shall have and recover his costs ; Provided that nothing
mortgge of

gage e herein contained shall extend to bar the right of any riortgagee
of such lease or any part thereof, who shall not be in posses-
sion, so as such mortgagee shall and do within six months after 40
suâh Judgment obtained and execution executedy- pay all rent
in arrear and all costs and damages sustained by such lessor or
person entitled to the remainder or reversion as afoiesaid, and
perforai all covenants and agreements which on the part and
behalf of the first lessec are or ought to be performed. 45

Prnceedingb CCLXIV. In case the said lessee, his assignee or other persdih
if the tenant claiming any right, title or interest in law or equity of, in or to
ejected sha[i ~
eek relief thé said lease shall, within the time aforesaid, proceed for relief
in Equity. iii aiy Cburt of Equity, such person shall not have or cohtinué

áry injunction agaimst the proceedings at law on such ëjêct- 5
ment, unless he does or shall, within forty days next after àfdl1



67

and perfe.ct answer shal be made by the Claimant in such eject. Rent mst be
ment, bring into Court and lodge with the proper officer such W1 int
sum of rnoney as the lessor or landlord shall, in his answer, °um
swear to be due and in arrear over and above afi just' allow-

à ances, and also the costs taxed in the said suit, there to remain
until the hearing of the cause, or to be paid out to the lessor or
landlord on good security, subject bo the decree of the Court ;
and in case such proceedings for relief in equity shall be taken
within the time aforesaid, and after execution is executed, the

10 lessor or landlord shall be accountable only for so much and no
more as he shail really and bondfide without fraud, deceit, or
wilful neglect, make of the demised premises from the ine of
his entering into the actual possession thereof, and if what shall
be so made by the lessor or landlord happen to be less than the

t5 rent reserved on the said lease, then the said lessee or his as-
signce, before he shall be restored to his possession, shall pay
such lessor or landlord what the money so by him made fell
short of the reserved rent for the tirne such lessor or landlord
held the said lands.

20 CCLXV. If the tenant or his assignee do and shall at any Discontiniu-
time before the trial in such ejectment, pay or tender to the ance if tenant
lessor or landlord, his executors or administrators, or his or ret ana of
their Attorney in that cause, or pay into the Court wherein the before trial.
same cause is depending, all the rent and arrears together with an.

25 the costs, then and in such case all further proceedings on the
said ejectient shall cease and be discontinued; and if such
lessee, his executors, administralors or assigns, shall, upon
such proceeding as aforesaid, be relieved in equity, he and If he be re-
they shall have, hold and enjoy the demised lands according lieved in

30 to the lease thereof made, without any new lease. "quity.

CCLXVI. Where the term or interest of any tenant now or Proceedings
hereafter holding under a lease or agreement in writing, any 'henthe terni
lands, tenements or hereditaments for any terin or number of le° a .olan
years certain, or fron year to year, shal1 have expired, or been the lands

35 deterrnined either by the landlord or tenant by regular notice to leased, shall

quit, and such tenant or any one holding or claiming by or adve tenant
under him, shall refuse to deliver up possession accordingly, shail refuse to
afier lawful demand in wiiting made and iigned.by the landlord deliver pot.
or his agent, and served personally upon or left at the dwelling "e0 s°n, aner

40 house or usual place of abode of such tenant or person, and the
landlord shall thereupon proeeed by action of ejectment for
recovery of possession, it shall be lawful for him at-he foot of
the Writ in ejectment, to address a notice to such tenant or
person, requiring him to find such bail, if ordered by the Court

45 or a Judge, and for such purposes as are hereinafter next speci-·
fied, and upon the appearance of the party, or'in case of non-
appearance on making and filing an affidavit of service of the
Writ and notice, it shall be lawfui for the 'landlord producing
the lease or agreement, or some counterpart or .dupiete

50 thereof and proving the execut'on of the same by affidavit, and
-*



upon affidavit that the premises have been actually enjoyed
under such lease or agreement, and that the interest of the
tenant has expired or been determined by regular notice to quit,
as the case may be, and tl;at possession has been lawfully
demanded in manner aforesaid, to move the Court or to apply
to a Judge at Chambers for a rule or summons for such tenant 5
or person, to shew cause, within a time to be fixed by the Court
or Judge on the consideration of the situation of the premises,
why such tenant or person should not enter into a recognizance
by himself and two sufficient sureties, in a reasonable sum,
conditioned to pay the e uts and damages which shall be reco- 10
vered by the Claimant in the action, and it shall be lawful for
the Court or Judge upon cause shewn or upon affidavit ot the
service of the rule or summons, in case ro cause shall be shewn,
to make the same absolute in whole or in part, and to order
sue.h tenant or person within a time to be fixed upon a consi- 15
deration of all the circunstances, to find such bail, with such
conditions and in such manner, as shall be specified in the
said rule or summons, or such part of the same so made
absolute, and in case the party shall neglect or refuse so to
do, and shall lay no ground to induce the Court or Judge to 20
enlarge the time for obeying the same, then the lessor or land-
lord filing an aflidavit that such rule or order bas been made
or served and not complied with, shall be at liberty to sign
Judgment for recovery of possession and costs of suit, in the
forn contained ii Schedule A, to this Act annexed, narked 25

proviso. No. 20, or to the like effect: Provided always, that nothing
herein contained shall be held to prevent or restrict any land-

Landlord may lord from proceeding against his tenant, who shall wrongfully
proceed under hold. over after his term has expired, according to the prov.
4 W. 4, e. sions contained in an Act of the Parliament of Upper Canada, 80

passed in the fourth year of the Reign of His late Majesty -
King William the Fourth, intituled, An Act to amend the law
respecting real property, and to render the proceedings f6r
recovering possession thereof in certain cases, less difîcuit and
expensive.

Court may CCLXVII. Whenever it shali appear on the trial of any
attow proof of ejectment at the suit of a landlord against a tenant, that such
rnesne Profits tenant or his Attorney hath been served with due notice of trial,at trial, ar.
soon as the the Judge before whom such cause shall corne on to be tried,
landlord shall shall, whether the IJefendant shall appear upon such trial or 40
have not, permit the claimat on the trial, after proof of is right toed his right to not pemi -liatontetil atrpofofbsrgîl
recover pos- recover possession of the whole or of any part of the premises-
session, &c. mentioned in the Writ in ejectment, to go into evidence of the

mesne profits thereof which shall or might have accrued from
the day of the expiration or determination of the tenant'st45

interest in *the same, down to the time of the verdict given ii
the cause, or to somne preceding day to be specially mentioned'
therein, and the Jury on the trial finding for the Claimant
shall in such case give their verdict upon the whole mattér,

bth as to the recovery of the whole or any part of the premises, 50



and also as to the amount cf the damages to be paid for such
mesne profits, and in such case the landlord shall have Judg-
ment within the time hereinbefore provided, not only. for the
recovery of possession and costs, but also for the mesne profits

5 found by the Jury; Provided always, th'at nothing hereinbefore treviso,
contained shall be construed to bar any such landlord from
bringing any action for the mesne profits which shall accrue
from the verdict, or from the day so specified therein, down
to the day of the delivery of possession of the prernises reco-

10 vered in the ejectment.

CCLXVIII. In all cases in which such security shall have court may
been given as aforesaid, if upon the trial a verdict shall pass order execu-
for ihe Claimant, unlesa it shall appear to the Judge before 'ion w"thij
whom the saine shall have been had, that the finding of the *

15 Jury was contrary to the evidence or that the damages given
were excessive, such Judge nay in his diseretion order that
Judgment may be entered and execution issue in favour of the
Claimant at the expiration of six days next after the giving, of
such verdict.

20 CCLXIX. All recognizances and securities entered into in As to re-ne-
pursuance of the Section of this Act numbered two hundred aizanceutnder
and sixty-six, may and shall be taken respectively in such an oceed-
manner and by and before such persons as are provided and inga on thom.
authorized in respect of recognizances of bail upon actions and

25 suits depending in the said Superior Courts, and subject to the
like fees and charges; but no action or other proceeding shall
be commenced upon any such recognizance or security after
the expiration of six months from the time when possession of
ihe premises or any part thereof shall actually have been

30 delivered to the landiord.

CCLXX Nothing herein contained shall be construed to nighte of
prejudice or affect any other right of action or remedy which landlords not
landlords may possess in any case hereinbefore provided for, 1 ijdted by
otherwise than hereinbefore expressly enacted.

35 CCLXXI. Where an action of ejectment shall be brought by Mortgagor
any mortgagee, his heirs, executors, administrators or assignees sued in eject-
for the recovery of the possession of any mortgaged lands, tene- ment by hiem rt-agee,
ments or hereditaments, and no suit shall be then depending may pay into
in the Court of Chancery for or.touching the foreclosing or Court the

40 redeeming of such mortgaged lande, tenements or heredita- amt>unt of the
luertgage

ments, if the person having right to redeem, such mortgaged debt, interest
lands, tenements or hereditainents, .and who shal. appear and and coste, and
become Defendant in such action, shall at any time pending e dal eargedn
such action, pay unto such mortgaaee, or in case of his refusal &c.

45 shall bring into the Court where suchL action shall be depending,
all the principal monies and interest due on such mortgage, and
also all such costs as have been expended in any suit at law
or in equity upon such mortgage, .(such rmoney for principal,



Interest and costs, to be ascertained and computed by the
Court where sucli action is or shall be pending, or by the
proper officer by such Court to be appointed for that purpose),
the monies so paid to such mortgagee or brought into such
Court shall be deemed and taken to be in full satisfaction and 5
discharge of such rnortgage, and the Court shall and may dis-
charge every such mortgagor or Defendant of and from the
same accordingly, and shall and may by rule of the same
Court compel such mortgagee to assign, surrender or re-convev
such mortgaged lands, tenements and hereditaments, and 10
such estate and interest as such mortgagee has therein, and to
dëliver up all deeds, evidences and writings in his custoidy
relating to the title of such niortgaged lands, tenements and
hereditaments unto such mortgagor who shall have paid or
brought such monies into the Court, his hieirs, executors or 15
administrators, or to such other persons as he or they shall, for
that purpose, nominate and appoint.

Next preced. CCLXXII. Nothing herein contained shall extend to any
ing Section case when the person against whom the redemption is or shall
oo erain be prayed, shall (by writing under his hand or the band of his 20

cases. Attorney, Agent or Solicitor to be delivered before the rnoney
shall be brought into such Court of law to the Attorney or Soli-
citor for the other side), insist either that the party prayinga
redemption bas not a right to redeem, or that the premises are
chargeable with other or different principal sums than what 25
appear on the face of the mortgage or shall be admitted on the
other side, or to any case where the right of redemption to the
mortgaged lands and prernises ii question m' any cause or suit
shall be contravened or questioned by or between different
Defendants in the same cause or suit, or shall be any prejudice 80
to any subsequent mortgage or subsequent incumbrance, any
thing herein contained to the contrary thereof in any vise not-
withstanding.

Certain jow. CCLXXIII. If any persons shall bring an action of ejeet-
ers of the ment after a prior action of ejectment shall have been unsuc- '5Courts in the 

0old action cessfully brought by sucli person or by any person through or
ejectinent, under whom he claims, against the same Defendaut or agamst

aved- any person through or under whom he defends, the Court or*a'
Judge, may, if they or he think fit, on the application of the
Defendant at any time after such Defendant bas appeared to 40
the Writ, order that the Plaintiff shall give to the Defendant
security for the payment of the Defendant's costs, and that ail
further proceedings ·in the cause shall be stayed until such
security be given, whether the prior action shall have 1 been
disposed of by discontinuance or by non-suit, or by Judgnent 45
forvthe Defendant.

A CCLXXIV. The several Courts and the Judges títe~reofres-
Courtu may pectively, shall and rnay exercise over the proceeldings ini-ejeet.
ma au such rifnt under this Act, the like jurisdiction as exercised ii the



old action of ejecinent, so as to ensure a trial of the title and aneadmeats.
of actual ouster when necessary, and for all other purposes n
for which sucb jurisdiction might have been exercised.

And in order to give to Plaintiff a further remedy by Writ of
5 3fandaius ; Be it enacted:-

CCLXXV. The Plaintiff, in any action in either of the Superior riaintir giv-
Courts, except replevin or ejectment, may indorse upon the ing iot•
Writ and copy to be served, a notice that the Plaintiffintends t
to claim a Writ of Mandamus, and the Plaintiff may thereupon~ oiim Maro-

10 claim in the declaration, either together with any other demand.M -
which may now be enforced in such action, or separately, a Writ of eiditay
of Mandamns commanding the Defendant to fuilfil any duty in towardshin.
the fulfilment of which the Plaintiff is personally*inlerested.

CCLXXVI. The declaration in such action shall set forth What shall he
15 sufficient ground upon which such claim is founded, and shall tie iâthèdecfalarion j»

set forth that the Plaintiff is personally interested therein, and ùack,àw
that he sustains or may sustain damage by the non-performance
of such duty, and that performance thereof has been demanded
by him and refused or neglected.

20 CCLXXVII. The pleadings and other proceedings in any Poeed
action in which a Writ of Mandamus is claimed, shall be the insuch acnon.
same in ail respects as nearly as may be, and costs shall be cot.
recoverable by either party, as in an ordinary action .for ,the
recovery of damages ; and in case Judgment shall be.given for Judgment nd

25 the Plaintiff that a Mandamus do issue, it shall be Iawful for execution
the Court in which .such Judgment shall be given,. if it shall
see fit, besides issuing execution in the ordinary way for the
costs and damages, also to issue a peremptory Writ of Man- Peremptory
damus to the Defendant, commanding him forthwith to perform Mandms.

30 the duty to be enforced.

CCLXXVIII. Such Writ need not recite the declaration or ro ,fuch
other proceedings or the matter therein stated, but shall sirnply wit.
command the performance of the duty, and in other respects

35 shall be in the'form of an ordinary Writ of Execution, except
that it shall be directed to the party and not to the Sheriff,. and To whom ad-
may be issued in term or vacation and retumrable forthwith, and dreued.
no retum thereto, except that of compliance, shal be allowed,
but time to return it may upon sufficient ground be allowed by Returnthereto.

40 the Court or a Judge, either with or without terns.

CCLXXIX. The Writ of Mandamus so issued as aforesaid, it. efrect and
shall have the.same force and effect as a peremptory.Writ of how enforced.
Mtandamus, and in case of disobedience, mnay be enforced by
attachment.

45 CCLXXX. The Court may upon application.by the Plaintiff, cour may
beides or initead of proceeding against the disobedient party ord the



thing lobe by attachment, direct that the act required to be done innybe
doe by the done by the Plaintiff or some other person appointed by theiiainiîtiai ille
cosi oi the Court, at the expense of the Defendaut, and upon the act
Defeidaut. being done, the amount of such expense may be ascertai,ned

by the Court either by Writ of enquiiy or reference to the proper 5
officer, as the Court or a Judge may order, and the Court may

Execution for orJer paymtent of the arnount of such expenses and costs, and
suck tcosts. enforce payment thereof by execution.

Present power CCLXXXI. Nothing herein contained shall take away the
to i-sue preîo- Jurisdiction of either of the Superior Courts to grant Writs of 10
gatsiv - ilanda.d us; nor shall any Writ of Mandamnus issued out of such
fected. Courts be invalid by reason of the right of the prQsecutor to

proceed by action for Mandamus under this Act.

Provisions CCLXXXi. Upon application by motion for any Writ of
concerninig the Mandamus, the rule may in all cases be absolute in the first 15
ro ; W.it instance, il' ihe Court shail think fit, and the Writ nay bear

ofMandainus. teste on the day of' its issuing and may be made returnable
foitlwith wheiher in term or in vacation, but time may be
allowed to return it by the Court or a Judge either with or
vitihout terms ; and the provisions of this Act, so far as they 20

are applicable, shall apply to the pleadings and proceedings
upon a prerogative Writ of Mandamus issued by either of the
Superior Courts.

And in order to give to Plaintiff a further remedy by Writ of
injunction ; Be it enacted :-- 25

In case of CCLXXXIII. In all cases of breach of contract or other
breach of ron- injury, where the party injured is entitled to maintain and has
iract or oiher -pryijrdmiti

injiîry Plain- brougit ani action, he may in like case and manner as herein-
tir may e aim before provided, with respect to Mandamus, claim a Writ of
a"'aion injunction against the repetition or continuance of such breach 30
ltioiI.&., of comnract or other injury, or the committal of any breach of

also damages. contract or injury of a like kind arising out of the same con-
tract or relating ho the same property or right, and he may also
in the same action include a claim for damages or other redress.

Notice ta be CCLXXXIV. The Writ of Summons in such action shall be 35
entior>e1 on in tlhe sume foun as the Writ of Sumnons in any personal

thricae", act ion, but on everv such Writ and copy thereof, there soall
be inidorsed a notice, that in default of appearance the Plaintiff
muy, besides proceeding to Judgnent and execution for da.
mages and costs, apply for and obtain a Writ of injunction. 40

rroceedmgs CCLXXXV. The proceedings in such action shall be the
and judgmnti same as nearly as may be, and subject to the like control asin such case. the proceedings in an action to obtain a Mandanus under the

provisions hereinbefore contained, and in such action Jidgment
may be given that the Writ of injunction do or do not issue as 45

n justice may require ; and in case of disobedience, such Writ



of injunetion rnay be enforced by attachment by the Court or
when such Court shall not be sitting by a Judge.

CCLXXXVI. It shall be lawful for the Plaintiff at any time PIaintifl may
after the commencement of the action, and whether before or apply exparte

5 afier Judgment, to apply ex parte to the Court or a Judge for for uijunction
a Writ of injunction to restrain the Defendant in such action a ctage ot
fron the repetition or continuance of the wronglul act or
breach of contract complained of, or the committal of any
breach of contract or injury of a like kind, arising ont of the

10 same contract or relating to the same properly or right ; and court may
such Writ may be granted or denied by the Court or Judge impose telms.

upon such ternis as to the duration of the Writ-keeping an
account-giving security-or otherwise, as to such Court or
Judge shall seern reaonable and jut; and in case of disobe- Enorcing in.

15 dience, such Writ may be enforced by attachment by the Court, junction.
or when such Court shall not be sitting, by a Judge ; Provided Proviso:
alvays, that any order for a Writ of injunction made by a (,hder made
Judge, or any Writ issued by virtue thereof may be discharged, by a Judge

or varied or set aside by the Court on application made thereto asile by the
20 by any party dissatisfied with such order. court.

And as to the action of replevin ; Be it enacted

CCLXXXVII. It shall be lawful for the Plaintiff or Defen- Equitable de-
dant in replevin, in any cause in either of the Superior Courts fene n.ay be
in which, if Judgment were obtained, lie would be entitled to'

25 relief against such Judgment on equitable grounds, to plead
the facts which entitle him to such relief by way of delènce,
and the said Courts are hereby empowered to receive such
defence by way of plea,--provided that such plea shall begin with Commenef-
the words " for defence on equitable grounds," or words to the ment of plea.

30 like effect.

CCLXXXVIII. Any such matter which if it arose before or Equitable de-
during the time for pleading would be an answer to the action nce ay
by way of plea, may, if it arise after the lapse of the period , a
during which it could be pleaded, be set up by way of auditd

35 quereld.

CCLXXXIX. The Plaintiff may reply, in answer to any plr-a nepliention on
of the Defendant, facts which avoid such plea upon equitable equitable
grounds, provided that such replication shall begin with the grouel,
words " for replication on equitable grounds," or words to

40 the like effect.

CCXC. Provided always, that in case it shall appear to the Striking out
Court or any Judge thereof, that any such equitable plea or any such P1ea&ce, whwch
equitable replication cannot be dealt with by a Court of Law cannot bedealt
so as to do justice between the parties, it shall be lawful for with by a

45 such Court or Judge to order the same to be struck out, on such Couit of Law.
ternis, as to costs and otherwise, as to such Court or Judge may
seem reasoriable.



And whereas the power of amenidment now vested in ·the
Courts, and the Judges thereof is insufficient to enable .them
to prevent the failure of Justice by reason of mistakes and
objections of form ; Be it enacted as follows :-

The Courts CCXCI. It shall be lawful for the Superior Courts of Com- .5
Meay and must mon Law, and everv Judge thereof, and any Judge sitting atruake all suchatalfmsadayJdeitnga
aimendiments Nisi Prius, at all times to amend all defects and errors in any
in any civil proceeding in civil causes, whether there is any thing in writing
Maydist amend by or not, and whether the defect or error be that of
sary tu do ta1 the party applving to amend or not, and all such amendmentsïlIO
justice. may be made with or without costs, and upon such terms as

to the Court or Judge may seem fit, and all such amendments
as may be necessary for the purpose of determining in ·the
existing suit the real question in controversy between the parties,
shall be so made. t15

And with regard to actions on Bills of Exchange or other
negotiable instruments ; Be it enacted

Court may CCXCII. la case of any action founded on a bill of exchange
order loss, &c- or other negotiable instrument, it shall be lawful for the Courtflut to be made rigtabeistuet
a delece, o or a Judge to order that the loss of such instrument shall not 20
inidernnitv be set up provided an indemnity be given to the satisfaction of
being given- the Court or Judgeor any officer of the Court, to vhom.the

same may be referred by such Court or Judge, against the
claims of any other person upon such negotiable instrument.

And with respect to proceedings in'crror and appeal ; Be it 25
enacted as follows :-

Appeat must CCXCIII. No Judgment, decree or other proceeding, either
be brought at law or in equity, shall be reversed or avoided for any error

"ithin ix or defect therein, unless the Writ of appeal be sued out andyear. prosecuted with, effect within six years after such Judgment, 30
decree or proceeding shall have been entered of record, made,
pronounced, had or completed.

Further time CCXCIV. If any person who is or shall be entitled to bring
allowed in error or appeal as aforesaid, shall be at the time such titlecases cf dis- accrued, within the age of twenty-one years, feme covert, non 85ahility to tynyore fm
bone appeal compos menUs, or vithout the limits of this Province, then sùch
ai the titne person shall be at liberty to sue out bis Writ of appeal so asbeforte lipid. such person commences or brings and prosecutes the same

with effect within six years after coining to or being of full
age, discovert, of sound memory, or return to the Provinçe ; 40
and if the opposite party shall, at the lime the title to bripg
error and appeal accrued, be without the limits of this Province,
then the Writ of appeal may be sued out, provided the pro-
ceeding be commenced and prosecuted with-effect within.six
years after the retum of such party to this Provinçe.



And with respect to the pay ments of weekly allowance to
insolvent debtors, and as to Gaol limits, and to the discharge
of such debtors; Be it enacted;-

CCXC V. If any debtor in close custody upon any mesne pro- i, what cae
5 cess, or in execution, or upon an attachment, or other process a debtor in

issued by any Court in Upper Canada, for non-payment of costs, close custodyissued~ by nyall~ be en-
or for non-payment of any sum of money awarded, or for the non- itied to week-
payment of any claim in the nature of a debt or demand due, ly allowance.
being a sum certain or capable of being ascertained by computa-

10 tion, and not in the nature of a penalty to enforce the doing of
sorne act, other than the payment of a sum of money, (in which
several cases, the debtor shall be deemed to be a prisoner in ex-
ecution,) shall nake oath that he is a prisoner in close custody,
setting forth on which of the causes of detention above specified,

15 and that he is unable to ·find security for the limits, and is not
vorth the sum of five pounds, and in case he is in custody on
mesne process that he is unable to procure bail to the action, and
that he does not believe the demand of the Plaintiff to be just, and
for that cause and no other lie resists payment of the same and

20 refuses to confess Judgment for the sum -sworn to, it shall be
lawful for the Court from which the process against such debtor
issued, or any Judge having authority to dispose of matters
arising in suits in such Court, to make *a rule or order on the
Plaintiff at whose suit such- debtor-is detained, to pay to such

25 debtor on the third Monday after the service of such rule or
order, and upon eacb Monday thereafter, so long as such debtor
shall be detained in prison at the suit of such Plaintiff for such
cause, the sum of five shillings, such payment to be made to The allow-
the debtor or to the Gaoler in whose custody he is, for the use ance; and how

30 of such debtor, and in default of suci paymient such debtor payable.
shall after service of a rule nisi or Judges' Summons, to be Discharge if
obtained on oath of the default, be discharged from custody by '°tPaid.
rale or order, unless sufficient cause to the contrary be shewn : Proviso.
Provided always that such discharge shall not, when the debtor

35 was confined on mesne process, prevent the Plaintiff-from pro.
ceeding to Judgment and execution against the body, lands or
goods according to the practice of .the Court, and that such
discharge shall not, when the debtor was a prisoner in execu-
tion, be construed as a release or satisfaction of the Judgment

40 or other debt or demand for the non-payment whereof such
debtor was in custody, or to deprive the Plaintiff of any remedy
against the lauds or goods of such debtor.

CCXCVI. Whenever any suci debtor shall apply for the Debtor net
weekly allowance, or to be discharged from cnstody for the entitled to

45 non-payment thereof, it shall be lawful for the Plaintiff at whose ®Hownce or
suit he i confined, to file interogatories for .the purpose of dis- charge in de-
covering any property or effects which such debtor may be fauit ofpay-
possessed of or entitled to, or which may be ia the possession ' he hl1
or under the control of some other person for the use or benefit have answer-
o ef such debtor, or which such debtor, having been in possession ed interrow



tories touth- of may have frandulently disposed of to injure his crediior, and
ig bIs P°- to serve a copy of such interrogatories on auch debtor, and

thereupon and unil such debtor shall have fully answeredsuch
interrogalories upon oath to the satisfaction of the Court or
Judge, and filed bis answers and given sufficient notice of 5
such filing to the Plaintiff or his Atto-ney, no rule or order for
the payment of such weekly allowance shall be made, or if
previously made no order for his discharge for non-payment
thereof shall be made.

Filing in. GCXCVII. Where any such debtor shall have obtained the 10
terogatories order for payment of the weekly allowance, the Plaintiff at
tu debior, &c. whose suit he is confined may at any time file and serve such

interrogatories as aforesaid, and it shall be lawful for the Court
from which the process issued or a Judge as aforesaid, on
application of the Plainiiff, to stay further payment until the 15
debtor shial have sworn to and filed his answers, and have
given to the Pla*ntiff or his Attorney four clear days' notice
thereof.

Defendant in CCXCVIII. Whenever such debtor is a prisoner in close
custody on custody in several suits or matters, he must make all the 20
oniy enitled Plaintiffs in such suits or matters parties to his application for
to ont allow- the weekly allowance, and he shall only be entitled to one
ance, &c. veekly .snm of five shillings, although he is in custody in

several suite and matters ; and in any such case if the weekly
allowance be unpaid the debtor shall have the same right as 25
when lie is in custody in one suit only, to be discharged from
custody in all the suils or matters named in the order for pay.
ment, and the Plaintiffs named in such order must all be made
parties on any application for the debtor's discharge on account
of non-payment, and all such Plaintiffs must join in adminis- 30

Inteiroga- tering interrogatories to the Defendant, as if they were Plaintiffs
tories in such n one s and such Plaintiffs shal regulate among hemselvescase. inoesuit, anbuhPanii hl euaeaogtesle

the apportionment of .the weekly allowance and the arrange.
ment for payment thereof.

Allowance CCXCIX. The Plaintiff in any suit shall be entitled to 35
may be re- recover from bis debtor all sums paid to him for weekly
ceoras om allowance while a prisoner on mesne process, and upon proof
costa. of the amount of such payment before the proper taxing Officer,

such suis shall be allowed as disbursements in the suit and
be taxed as part of the costs thereof.. 40

Debtor in CCC. Any debtor according to the intent and meaning of this
prison over Act, who shall have been confined in close custody in execution
'hree mcuîhs for three successive calendar months, may, (on giving to the partymav obtain
his'dischaige at whose suit he is a prisoner or to his Attorney, fifteen days no-
on certain tice of his intention to apply to be discharged from custody)upon 43conditiona. proof of such notice, and --pon making oath that he is -not

worth five pounds exclusive of his necessary wearing apparel
and that of his family, and their bed, and hedding and thir



.idinary household utensiis, not e:ceeding in the whole the
value of ten pounds, and that he hath answered ail interroga-
tories which have been filed by the Plaintiff, and hath given
due notice of such answers (or if no interrogatories have been

5 served, that he hath not been served with any interrogatories),
apply to the Court from which the process on which he is con-
fined issued, or to a Judge as aforesaid, for a rule or sumumons
to shew cause why he should not be discharged from custody,
and upon the return of such rule or summons, and whére there

10 are interrogatories if the answers thereto are deemed sufficient
by such Court or Judge, such debtor shall be by rule or order
discharged from custody, and sucli discharge shall have the
same and no other effect as a discharge for non-payment of the
weekly allowance: Provided that the Court or Judge nay on Prov.

15 the return of the rule or summons, if the Plaintiff has already
filed interrogatories (which he is hereby authorized to do in
like manner as on an application for the weekly allowance),
and if further inquiry appears requisite for the ends of Justice,
allow to the Plaintiff a reasonable time to file further interro-

20 gatories, and for the debtor to answer them before the-rule or
summons be finally disposed of: Provided also, that the Court Provieo.
or Judge may make it a condition of the debtor's discharge,
that he shall first assigu and convey to the party at.whose suit
he is in custody any right or interest which lie may have or be

25 presuned to have in and to any property, credits and effects
other than the wearing apparel, beds, bedding and household
utensils before mentioned, such assignment or conveyance to
be approved by the Court or Judge ; Provided lastly, that if it Proviso.
shall appear that the debt for which such debtor is confined

30 was contracted by any manner of fraud or breach of trust, dr
that lie is confined by reason of any J udgment in an action for
breach of promise of marriage, seduction, criminal conversa-
lion, libel or slander, the Court or Judge may order the Appli-
cant to be recommitted to close custody for any period not ex-

Sà ceeding twelve calendar months and to be then discharged.

CCCI. The limits of each County and Union of Counties Limita of
in Upper Canada for judicial purposes, shall be and are hereby 'ouities to be
déclared to be the limits of the Gaols of such Counties or Ú g°l
Unions of Counties respectively.

40 CCCHI. The Sheriff of any such County or Union of Coun- Sherifl may
ties may take from any debtor confined in the Gaol thereof in tke security
execution or upon mesne process, a bond with not less than f°o,.ny
two or more than four sufficient sureties, to be jointly and be wili keep
severally bound in a penalty double the amount for which such the limits,

45 debtor is so confined, conditioned that such debtor shall nII{e rI o-
remain and abide within the limits of such Gaol and shall not and cnUi, &C.
depart therefrom, unleas discharged from custody in the suit
or matter upon which he was so confined by due course of law,
and also that such debtor shall and will during all the time

50 that he shall be upon the imit subjeet to uc4 oustody, oh. -



serve and obey all notices, orders or rules of Court touching.or
concerning such debtor, or bis answering interrogatories i
his returning and being remanded into closç custody, and't t
they will produce such debtor to the Sheriff when they or eithér

Justificationol of then shall be required, upon reasonable notice; and the 5
the sureties. Sheriff may also require each surety when there are only iwo,

to make oath in writing, to be annexed to the bond, that he s a
freeholder or householdeî in some part of Upper Canada, stating
where, and is worth the sum for which the debtor is .in custody,
(naming it) and fifty pounds more ovex and above what will 10
pay all his debts, or where iliere are more than two sureties,
then that each surety shall make oath as aforesaid, that he is. a
freeholder or householder as aforesaid, and is worth one balf
the sum for which the debtor is in custody, (naming it) and
fifty pounds more, over and above what will pay ail his dehÏ.15î

On receipt oi CCCIlI. Upon receipt of suci bond, accompanied by an
such security affidavit of a subscribing witness of the due execution thereof

®hf tmay and by the sureties' affidavits of solvency, if required by tbh
debtor the Sheriff, it shall be lawful for the Sheriff to permit and allow
limits, without the debtor to go out of close.custody in Gaol, into and upon the 20
being able Gaol limits, and so long as such debtor shall remain withinfor an lonscuhpreai

the said limits without departing therefrom, and shal in adl
other respects observe, fulfil and keep on his part the con4i
tion of the said bond, such Sheriff shall not be liable to the
party at whose suit suci debtor was confined, in any action, 25
for the escape of such debtor from Gaol.

Il theeureties CCCIV. la case the Sheriff shall have good reason to appre-
become insol. hend that such sureties or either of them, have, after entenngvent, &c., into such bond, become insufficient to pay the amount sevç-Sheritf nay
re-take ihe rally sworn to by them, it shall be lawful for him again to arrest 30
debtor, &c. the debtor, and to detain him in close custody, and the sureties

of such debtor may plead such arrest and detention in bar òf any
action to be brought against thiem upon the bond so entered into
by them, and such plea if sustained in proof shall wholly dis-

Proviso. charge them from such action; Provided alays, that suchi 85
debtor may again obtain the benefit of the Gaol limits, on giving
a new bond with sureties as aforesaid, to the Sheriff.

in case of CCCV. Upon any breach of the condition of such bond, the
breach,Sherifa party at whose suit the debtor is confined, may require the.

a.y be re- Sheriff to assign the same to him, which assignment shall be 40quired Io as-
sign the Bona, made in writing, under the seal of the Sheriff, and attested b.
and on doilig at least one witness, and the assignee of the Sheriff or the
ttshali be dis- executors or administrators of such assignee may maintainchargeti frorn exctrso
liabiliiy. an action in his or their own names upon such bond, \hhi,.

action the Sheriff shall have no power to release ; .but tipa 45
exccuting such assignment at such request, thre Sheriff sial
be thenceforth discharged frorn all liability on acconni of ihé
debtor or his safe custody.



17e.

CCCVI. The sureties of any such debtor may surrender him Sureties may
into the custody of the Sheriff at the gaol, and it shall be the make or ten-
duty of the Sheriff, his Deputy or Gaoler, there to receive such der ofthe
debtor into custody, and the. sureties may plead such surrender debtor.

5 or an offer to surrender, and the refusal of the Sheriff, his,
Deputy or Gaoler to receive such debtor into custody at the
gaol, in bar of any action brought on the bond for a breach of
the condition happening after such surrender or tender and
refusal, and such plea, if sustained in proof, shall discharge

10 them from any such action: Provided always, that such debtor Provi».
may again obtain the benefit of the limits on giving a new
bond with sureties as aforesaid, to the Sheriff.

CCCVII. The party at whose suit any debtor is confined, Debtor ou
nay at any time while the debtor enjoys the benefit of the limitb bound

t, answer in-15 limits, file and serve such intenogatories, to be answered by terrogatores.
such debtor in inanner aforesaid; and in case such debtor shall
neglect or omit for the space of fifteen days next after service
thereof, to answer such interrogatories and to file the answers,
and to give immediate notice of such filing to the party at whose

20 suit he is in custody, or to the Attorney of that party, the Court
or a Judge as aforesaid, may make a rule or order for such
debtor's being committed to close custody, and it shall be the
duty of the Sheriff on due notice of such rule or order, forthwith Penalty for
to take such debtor and re-commit him to close custody until refusal.

25 he shall obtain a rule of Court or Judge's order for again ad-
mitting him to the limits, on giving the necessary bond as afore-
said, (which rule or order may be granted on the debtor's
shewing that he has filed his answers to such interrogatories,
and has given to the Plaintiff or his Attorney ten days' notice

30 thereof, and of bis intention to apply), or until he shall be
otherwise discharged by due course of law.

CCCVIII. The party at whose suit any debtor is confined in Plaintiffmay
execution, may, whenever such debtor shall take the benefit have execu-
of the limits, sue out any execution against his lands or goods, tion of

35 notwithstanding such debtor was charged in execution, and debtor on the
such execution shall not be stayed, but shall be proceeded limite-
with until executed, although such debtor bas been re-com-
mitted to close custody ; Provided always, that the wearing proviso.
apparel of such debtor and that of his family, and thei~r beds

40 and bedding, and household utensils, not exceeding together fe cu-
the value of ten pounds, and the tools and implenents of the tion.
trade of such debtor, not exceeding in value five pounds, shall
be protected from such subsequent execution.

CCCIX. None of the 'bregoing provisions relative to the Foregoin'g
45 weekly allowance, discharge from custody on account of in provisions not

solvency or Gaol limits, shall extend or be applicable to debtors persona i
who shall, at the samë time be in custody upon any criminal custody, &c.,
charge. on any crini-

nal charge.



Fai tw.ar- CCCX. Every person who shall upon any examination upon
ing under oath or aminnation or in any affidavit made or taken in anypreceding
SeCtio)US ta be proceedings under this Aci, vilfully and corruptly give false
perjury. evidence or wilfully and corruptly swear or atfirm any thing

which shail be false and shall be thereof convicted shall be 
liable to the penalties of wilful and corrupt perjury.

And with respect to costs~; Be it enacted

Costs on wnits CCCXI. Until otherwise ordered by rule of Court, the coste
under this Act of Writs issued under the authority of this Act and of all other
toreas he- proceedings under the same, shalf be and remain as nearly as 10tofore Utitil, cr
&r. 'the natue thereof will allow, the same as heretofore, but in no
Provisu as to case greater than those aiready established ; Provided always,
mileage. that hereafter no mileage shall be taxed or allowed for the ser-

vice of any Writ, paper or proceeding, without an affidavit
being made and produced to the proper taxing officer, stating 15
the sum actually disbursed and paid for such mileage, and the
nane of the party to whon such payment was made.

Plaintijin CCCXII. If the Plaintiff in any action of trespass or trespastredliass or
trespas on the on the case brought or to be brought in either of the said Court
caNe, to re- or in any county Court in Upper Canada, shall recover by the 20
cuver i1u Cos

el th verdict of a Jury less damages than forty shillings, such Plàintiff
be lor leî shall not be entitled to recover in respect of such verdict any
thani furty cosis whatever, whether the verdict be given on any issue tried
çhiii*:, lin- or Judgment have passed by default, unless the Judge or Pre-1e'ý' li. J uLie, bandsal2
cetiy cent u siding officer before whom such verdict shall be obtained shall 95
facts. immediately afterwards certify on the back of the record or of

the writ of trial or inquiry that the action was really brought to
try a right besides the right to recover darnages for the trespass or
grievance in respect of which the action was brought, or that the
trespass or grievance in respect of 'vhich the action was brought

Proviso: was wilful and malicious : Provided always, that nothing 50
TIihaitiot herein contained shall ext:nd or be construed to extend toexitfi Lù cer-
tn nrspa~ deprive the Plaintiff of costs in any action brought for a trespass

or trespasses over any land-, wastes, closes, woods, plantations
or inclosures, or for entering into any dwelling, out building or
premises in respect. to which notice not to trespass shall have 85
been previoasly served by or on behalf of the owner or occu-
pier of the land tresptssed over, upon or left at the last reputed.
or known place of abode of the Defendant in such action ; Pro-

acion was vided also, that nothing in ihis section shall be construed to
might have entitle any Plaintiff to recover costs as of an action brought i 40
been brought a Superior Court in any case where by law his action might

a or o properly have been brought in an inferior Court.

And in order to enable the Courts and Judges to carry this
Act thoroughly isto effect, and to enable them from time to
time to make rules and regulaticns, and to frame Writs and 45
proceedings for that purpose ; Be it enacted, as follows :-



CCCXIII. It shall be lawful for the Judges of the said Courts Power te
or any four or more of them of whom the Chief Justices shall Make rules for
he two, from time to time to make all such general rules and t thi Act.
orders for the effectual execution of this Act, and of the inten-

5 tion and object hereof, and for fixing the costs to be allowed
for and in respect of the matters herein contained and the per-
formance thereof, and for apportioning the costs of issues, and
for the purpose of enforcing uniformity of practice in the allow-
ance of costs in the said Courts, as in their judgment shall

10 be necessary or proper, and for that purpose to meet from time
to time as occasion may require ; and it shall also be lawful To make fur-

for the said Judges, or any four or more of them of whom the ther alterations
inmode uf

Chief Justices shall be two, by any rule or Drder to be from pleading, &c.
time to tirne by them made in Term or Vacation at any time

15 within five years after this Act shall come into force, to .make
such further alterations in the time and mode of pleading in the
said Courts and in the mode of entering and transcribing plead-
ings, judgments and other proceedings in actions at law, and in
the time and manner of objecting to errors in pleadings and other

20 proceedings, and in the mode of verifying pleas and oblaining
final judgment without trial in certain cases, as to them may
seem expedient, any thing in this Act to the contrary notwith-
standing; and all such Rules, Orders or Regulations shall be Rules, &c., to
laid before both Houses of the Parliament of this Province, if be laid before

heParliament,25 Parliament be then sitting, immediately upon making the analnot to,
same, or if Parliament be not sitting, then within twenty days have effect
after the next meeting thereof ; and no such Rule, Order or for a certainafie , 'tirne there-
Regulation, shall have effect until three months after the same after.
shall have been so laid before both Houses of Parliament, and

30 any Rule, Order or Regulation so made shall, from and after
such time as aforesaid, be binding and obligatory on the said
Courts and on all Courts of error and appeal in this Province,
into which the Judgments of the said Courts or either of them
shall be removed, and be of like force and effect as if the provi-

35 sions contained therein had been expressly enacted by the Par-
liamenit of this Province : Provided always, that it shall be Proviso: such

rules mray belawful for the Governor of this Province, by proclamation, or dñaîowe in
for either of the Houses of Parliament, by any resolution, at whole or in
any time within three months next after such Rules, Orders and part.

40 Regulations shall have been laid before Parliament, to suspend
the whole or any part of such Rules, Orders or Regulations,
and in such case the whole or such part thereof as shall be so
suspended, shall not be binding or obligatory on the said Courts
or on any Court of error and appeal ; Provided also, that Proviso.

45 nothing herein contained shall be construed to restrain the au-
thority or limit the jurisdiction of the said Courts or the Judges
thereof, to make rules or orders, or otherwise to regulate and
dispose of the business therein.

CCCXIV. Such new or altered writs and forms of proceed- As to issue,
50 ings may be issued, entered and taken, as may by the Judges of &c.of new or

the said Court, or any four or more of them of whom the Chief ere rits.
6



Justices shall be two, be deemed necessary or expedient for
giving effect to the provisions hereinbefore contained, and in
such forms as the Judges as aforesaid shall from time to time
think fit to order ; and such writs and proceedings shall be
acted on and enforced in such and the sarne manner as writs 5
and proceedings of the said Courts are now acted upon and
enforced, or as near thereto as the circumstances of the case

As to existing will admit ; and any existing writ or proceeding, the form of
wrils of which which shall be in any manner altered in pursuance of this Act,
t hse shall, nevertheless, be of the same force and virtue as if no al. 10
Act. teration had been made therein, except so far as the effect

thereof may be varied by this Ac.

This Act not CCCXV. Nothing in this Act contained shall in any way
to affect pow- restrict or limit the powers now vested by law in any one of
a"y dgieby the Judges of the Superior Courts of law, sitting apart from the l5
13 & 14 v. others of them, in Term time, or sitting in Chambers, but all
c. 51. the powers conferred by an Act of the Parliament of this Pro-

vince, passed in the Session held in the thirteenth and
fourteenth years of Her Majesty's Reign, and intituled, An Act
to confirm and give effect to certain rules and regulations made 20
lnj the Iudges of Her Majesty's Court of Error and Appeal for
Upper Canada, and for other purposes, relating to the powers
of the Judges of the Courts of Law and Equity in that part of
the Province, and the practice and decisions of certain of those
Courts, shall continue to be exercised by such Judges, and 25
shall extend to all matfers and questions to arise and be decided
under this Act, and wherever any power is given by this Act
to the Court or a Judge, the words " a Judge " shall be held to
authorize any Judge of either of the said Superior Courts, to
exercise such power, altho' the particular proceeding may not 30
be in a cause pending in the Court whereof he is a Judge.

Short Title of CCCXVI. In citing this Act in any instrument, document or
this Act. proceeding, it shall be sufficient to use the expression " The

Common Law Procedure Act 1856."

Acts and parts CCCXVII. And be it enacted, That from the time when tbis 35
ofActsrepeal- Act shall commence and take eflect, the fourth, fifth, sixth,
ed. seventh, eighth, ninth, fourteenth and thirty-fifth Sections of an

Act of the Parliament of Upper Canada, passed in the second
year of the Reign of the late King George the Fourth, intituled,

Part of Art ot An Act to repeal part of and anend the laws now in force
-C., 2 G. 4, respecting the practice of His Majesty's Court of ing's Bench 40

in this Province; the whole of an Act passed in the fifty-ninth
year of the Reign of the late King George the Third, intituled,

Act of U. C., An Act to prevent the abatement of any action against ajoint
59 G. 3, C. 2,. obligor or contractor or partner, on account.of the other joint

parties not being made defendants; the forty-fourth Section of 45
an Act of the Parliament of this Province, passed in the eighth

Put of Act of year of Her Majesty's Reign, intiutled, An Actfor the relief of
Canada 8 G.4, insolvent debtors in Upper Canada, and for other purposes
c. 48.



therein mentioned; the whole of an Act of the Parliament of
this Province, passed in the eighth year of Her Majesty's Reign,
intituled, An Act to allow the issuing of testatum Writs of Act of Canada,
Capias and respondendum in the several districts of Upper 8V. C. 36.

b Canada, and for other purposes therein mentioned ; the
twentieth, twenty-first, twenty-second, twenty-third, twenty-
fourth, twenty-fifth, twenty-sixth, tventy-seventh,twenty-eighth,
thirtieth, thirty-first, thirty-third, thirty-fourth and thirty-sixth
Sections of an Act of the Parliament of this Province, passed

10 in the twelfth year of Her Majesty's Reign, intituled, An Act Part of Act of
to make further provision for the Administration of Justice by Canada, 12 V.
the establishment of an additional Superior Court of Common C-.

Law, and alse a Court of Error and Appeal, in Upper Canada,
and for other purposes; the first Section of an Act of the

15 Parliament of this Province, passed in the twelfth year of Her
Majesty's Reign, intituled, An Act to amend and extend the
provisions of the Act of this Province, intitued, ' An Act ta -tart of Act of
'allow the issuing of testatum writs of capias ad respondendum Canada, 12 V.
'in the several districts of Upper Canada, and for other pur- c. 68.

20 'poses therein mentioned;' the whole of an Act of the
Parliament of this Province, passed in the Session holden
in the fourteenth and fifteenth years of Her Majesty's Reign,
intituled, An Act to alter and settle the mode of proceeding Act ofCanada,
in the action of Ejectment; the vhole of an Act of the Parlia- 14, 15 V.

25 ment of this Province, passed in the Session holden in the four- c- 114-

teenth and fifteenth years of Her Majesty's Reign, intituled,
An Act to alter the period for holding certain Courts in the Actof Canada,
County of York; the whole of an Act of the Parliament of this 14,15 V.
Province, passed in the Session held in the fourteenth and C. 15.

30 fifteenth years of Her Majesty's 'Reign, intituled, An Act ta Act of Canada,
authorize and require the several Deputy Clerks of the Crown 14,15 V.
to perform the duties of Clerks of Assize in their respective C. 118.
Counties in Upper Canada, except as therein mentioned ; the
whole of an Act of the Parliament of this Province, passed in

35 the Session holden in the fourteenth and fifteenth years of Her
Majesty's Reign, intituled, An Ac toprovide aremedy against ActofCanada,
absent Defendants; the whole of an Act of the Parliament 14,15 V.
of this Province, passed in the sixteenth year of Her Majesty's c. 10.
Reign, intituled, An Act to explain an Act intituled 'An Act Actofcanada,

40' to provide a remedy against absent Defendants ;' the first 16 V. c. 88.
thirteen Sections inclusive, the fifteenth, sixteenth, eighteenth,
nineleenth, twenty-sixth, twenty-seventh, twenty-eighth and
twenty-ninth Sections of an Act passed in the sixteenth year of
lier Majesty's Reign, intituled,. An Act toprovidefor the more Part of Act of

45 equal distribution of business in and to improve the practice Canada, 16 V.
of the Superior Courts of Common Law in Upper Canada, and c. 175'
for other purposes therein mentioned; the forty-third, forty-
fourth and forty-fifth Sectionsof an Act passed in the eighteenth
yeat of Her Majesty's Reign, intituled, An Act to amend the Part of Act or

50 Criminal Law of this Province; the whole of the Act of the Canada, 18 V.
Parliament of Upper Canada, passed in the second year of the C.
Reign of the late King William the Fourth, intituled, An Act Act of U. C.,

6 * 2 W. 4, c. 5.



to afford means for attaching the property of Absconding
Debtors; the whole of an Act of the Parliament of Upper
Canada, passed in the fifth year of the Reign of the late King

Act of U. C., .William the Fourth, intituled, An Act to continue and anend the
5 W. 4, c. 5- law for attaching the property of Absconding Debtors ; the 5

whole of au Act of the Parliament of this Province, passed in
Act ofCanada, the twelfth year of Her Majesty's Reign, intituled, An Act to
12 V. c. 67. reduce the expense of proceedings in Upper Canada against

the property of Absconding or Concealed Debtors; tbe whole
of an Act of the Parliament of Upper Canada, passed in the 10
forty-fifth year of the Reign of the late King George the Third,

Act of U. C., intituled, An. Act foï the relief of Insolvent Debtors; the
45 G. 3, c. 7. whole of an Act of the Parliament of Upper Canada, passed in

the second year of the Reigu of the late King George the Fourth,
Act of U. C., intituled, An Act to ma/ce further regulations respecting the 15
2 G. 4, c. 8. weckly maintenance of insolvent debtors; the whole of an Act

of the Parliament of Upper Canada, passed in the eighth year
of the Reigu of the late King George the Fourth, intitaled, An.

Act ofU C., Act for the further relief of Insolvent Debtors; the whole of
8 G. 4, c. 8. an Act of the Parliament of Upper Canada, passed in the fourth 20

year of the Reign of the late King William the Fourth, intituled,
Act of U. C An Act to afford relief to persons confined on mesne process;
4 w. 4, c. 3. the whole of an Act of the Parliament of Upper Canada, passed

in the eleventh year of the Reign of the late King George the
Act of U. c., Fourth, intituled, An Act to repeal and amend the laws now in 25
11 G. 4, c. 3. force respecting the limits of the respective Gaols 'in t/is Pro-

vince; the whole of an Act of the Parliament of Upper Canada,
passed in the fourth year of the Reign of the late King William

Act of U. C., the Fourth, intituled, An Act to extend the limits assigned to the
4 W. 4, c. 10. respective Gaols in this Province, and to afford to Plaintifs 30

the means in some cases of more effectually comnpeling the pay-
nient of debts due Io then by Defendants in execuion; the
whole of an Act of the Parliarnent of Upper Canada, passed in
the fifth year of the Reign of the late King William the Fourth,

Act of U. C., intituled, An Act to mitigate the law in respect ho imprisonment 35
5 W. 4, c. 3. for debt; the whole of an Act of the Parliament of this Pro-

vince, passed in the Session held in the tenth and eleventh

ActofCanada, years of the Reign of Her Majesty, intituled, An Act to amend
10,11 V. c. 15. the law of imprisonment for debi in Upper Canada, together

with all other Acts or parts of Acts of the Parliament of Upper 40

Other incon. Canada or of this Province, at variance or inconsistent with the

sisteut enact- provisions of this Act, shall be and the same are hereby re-
ments. pealed, except so far as the said Acis or any of them, or any

thing therein contained, repeal any former Act or Acts or any
part thereof, all which last mentioned Aet or Acts shall reman 45

Exception. and continue so repealed, and excepting also so far as the said
Acts or parts of Acts hereby repealed, and the provisions thereof
or of any of them, shall and may be necessary for supporting,
continuing and upholding any writs that shall have been issued
or proceedings that shall have been had or taken before the 50
commencement of this Act, and any further proceedings taken
or to be taken thereon



SCHEDULE A.

No. 1.-( Vide Section 16.)

WRIT oF SUMMONS wHENv THE DEFENDANT REsIDES WiTHIN THE
JURISDICTION.

Upper Canada, VIcTourA, by the Grace of God, &c.
County of Ç To C. D. of in the County of

(SmA.)

We command you that within ten days after the service of this
Writ on you, inclusive of the day of such service, you do cause an
appearance to be entered for you in our Court of ,
in an action at the suit of A. B. ; and take notice that in default
of your so doing the said A. B. may proceed therein to Judg-
ment and Execution.

Witness, &c.

In the margin.

Issued from the Office of the Clerk (or Deputy Clerk) ofthe
Crown and Pleas, in the County of

(Signed,) J. H., Clerk (or Deputy Clerk.)

Memorandum to be subscribed on the Writ. .

N. B.-This Writ is to be served within six calendar months
from the date thereof, or if renewed, from the date of such
renewal, including the day of such date, and not afterwards.

Indorsements to be made on the Writ before the service thereof.

This Writ was issued by E. F., of , Attorney
for the said Plaintiff, or this Writ was issued in person by A.
B., who resides at (mention the Ciy, Town, incorporated or
other Village, or Township witlin wlhicht such Plaintzff resides).

Also the indorsement required by the twenty-sixth Section of
the Act.

Indorsement to be made on the Writ after service thereof.

This Writ was served by X. Y. on C. D., (the Defendant or
one of the Defendants) on the day of

one thousand eight hundred and



No. 2.-(Vide Section 22.)

WRIT OF CAPIA!.

Upper Canada, VIcroR!A, &c.,
County of To the Sheriff of, &c.

(SEAL.)
We command you that you take C. D., if he shall be found

in your (County or United Counties), and him safely keep until
he shall have given you bail in an action (on promise or of
debt, &c.,) at the suit of A. B., or until the said C. D. shall by
other lawful means be discharged from your custody : And we
do further command you, that on execution hereof you do
deliver a copy liereof to the said C. D.; and We hereby require
the said C. D. to take notice that within ten days after execu-
tion hereof on him, inclusive of the day of such execution, he
cause special bail to be put in for him in our Court of
according to the warning hereunder written (or indorsed
hereon), and that in default of his so doing, such proceedings
may be had and taken as arc mentioned in the said warning:
And We do further command you the said Sheriff, that imme-
diately after the execution hereof, you do return this Writ to
the said Court, together with the manner in which yon shall
have executed the saine, and the day of the Execution thereof,
or if the same shall remain unexecuted and shall not be renewed
according to law, then that you do return the saine at the
expiration of six calendar months froin the date hereof, or of
the last renewal hereof, or sooner if you shall be required
thereto by order of the Court or of a Judge.

Witness, &c.

In the margin.

Issued from the Office of the Clerk (or Deputy Clerk) of the
Crown and Pleas, in the County of

(Signed,) J. H. Clerk (or Deputy Clerk.)

Memorandum to be su4bscribed on the Writ.

N. B.-This Writ is to be executed within six calendar
months from the date hereof, or if renewed, then from the date
of such renewal, including the day of such date, and not after-
wards.

Warninng to the Defendant.

1. If a Defendant being in custody shall be detained on .this
Writ, or if a Defendant being arrested thereon shall go to prison
for want of bail, the Plaintiff may declare against any such



Defendant before the end of the Tern next after sucb arrest,
and proceed thereon to Judgment and execution.

2. If a Defendant having given bail to the Sheriff on the
arrest, shall omit to put in special bail conditioned for his sur-
render to the Sheriff of the County from which the Writ of
Capias issued, and to file the bail piece in the Office of the
Clerk or Deputy Clerk of the Crown and Pleas for the same
County, the Plaintiff may proceed against the Sheriff or on the
bail bond.

3. If a Defendant having been served wvith this Writ and not
arrested thereon, shall not enter an appearance within ten days
after such service, in the Office of the Clerk or Deputy Clerk
of the Crown from which the Writ issued, the Plaintiff may
proceed to Judgment and execution.

Indorsenent to be made on the Writ before the Service thereof.

This Writ was issued by E. F. of Attorney,
&c., as in form No. 1.

Bail for £ by affidavit, or by Judge's order, as the
case may be.

Also the Indorsement required by the twenty-sixth Section of
the Act.

Indorsement to be made on the Writ after execution thereof.

This Writ was executed by X. Y., by arresting C. D., or as
the case may be, as to service on any Defendant, on
the day of one thousand eight hundred
and

No. 3.-(Vide Section 35.)

WRIT WHERE THE DEFENDANT BEING A BRITIsH SUJEcT
RESIDES OUT OF UPPER CANADA.

Upper Canada, VICTORIA, &c.
County of To C. D., of

(SEAL.)

We command you that within (here insert a su)icient number
of days according to the directions in the Act,) days
alter the service of this Writ on you, inclusive of the day of
such service, you do cause an appearance to be entered for
you in our Court of , in an action at the suit of



A. B. ; and take notice that in default of your so doing, the
said A. B. may, by leave of the Court or a Judge, proceed
therein to Judgment and execution.

Witness, &c.

In the margin.

Issued from the Office of, &c., (as in foregoing cases.)

Memorandum to be subscribed on the Writ.

N. B.-This Writ is to be served within six calendar months
fron the date thereof, or if renewed, then from the date of such
renewal, including day of such date, and not afterwards.

Indorsements to be made on the Writ before the Service thereof.

This Writ is for service out of Upper Canada, and was
issued by E. F. of , Attorney for the Plaintiff, or
this Writ vas issued in person by A. B. who resides at
(mentioning Plaintiff's residence, as directed in form No. 1.)

(Also the indorsement required by the twenty-sixti Section of
the Act, allowing the Defendant two days less than the time
limited for appearance, to pay the debt and costs.

No. 4.-(Vide Section 36.)

WRIT WRERE TRE DEFENDANT NOT BEING A BRITISH SUBJECT
REsIDEs 1UT OF UPPER CANADA.

Upper Canada, VICTORIA, &C.
County of To C. D., late of in the

County of

(SEAL.)

We command you that within days (insert a
sufficient number according to the directions of the Act) after
notice of this Writ is served on you, inclusive of the day of
such service, you do cause an appearance to be entered for
you in our Court of in an action at the suit of A.
B.; and take notice that in default of your so doing, the said
A. B. may, by leave of the Court or a Judge, proceed thereon
to Judgment and execution.

Memorandum to be subscribed on the Writ.

2he same as on form No. 3.



Indorsement also as on -form No. 3.

And in the margin.

Issued from the Office of, &c., (as inforegoing cases.)

Notice of the foregoing Writ. .

To C. D., late of (the City of Hamilton, in Upper Canada,)
or (now residing at Buffalo, in the State of New York.)

Take notice that A. B., of ,in the County of
Upper Canada, has commenced an action at law against you,
C. D., in Her Majesty's Court of , by a Writ of
that Court, dated the day of .
A. D. one thousand eight hundred and , and you
are required within days after the receipt of this
notice, inclusive of the day of such receipt, to defend the said
action, by causing an appearance to be entered for you in the
Office of the (Clerk or Deputy Clerk) for the County of
to the said action, and in default of your so doing, the said A.
B. may, by leave of the Court or a Judge, proceed thereon to
Judgment and execution.

(Si gned,) A. B., the Plaintiff in person.
or

E. F., Plaintiff's Attorney.

No. 5.-(Vide Section 41.)

SPECIAL INDORSEMENT.

\After the Indorsement required by the twení(y-sixth Section of
the Act, this special Indorsement may be inserted.)

The following are the particulars of the Plaintiff's claim.:
1851.

January 10.-Five barrels of Flour, at 20s........... £ 5 0
July 2.-Money lent to the Defendant.......... 30 0
October 1.-A Horse sold to Defendant........... 25 0

£60 0
Pai.............. 7 10

Balance due........... £52 10
Or,

To Bread, (or Butcher's Meat,) supplied between the
Ist January, 1851, and the 1st January, 1852.... £40 0

Paid. .. ............ 12 10

Balance due....... £27 10



(If any account kas been delivered, il may be referred to with
its date, or the Plaintif may give such a description of his claim
as on a particular of demand, so as to prevent the necessity of an
application for further particulars.)

Or,
£100, principal and interest, due on a bond, dated the
day of , conditioned for the payment of £200 and
interest.

Or,
£100, principal and interest, due on a covenant contained in a
deed dated the day of , to pay £500 and
interest.

Or,
£100, on a Bill of Exchange for that amount, dated the 2nd
February, 1851, accepted (or drawn or endorsed) by the De.
fendant, with interest and Notarial charges.

Or,
£100, on a Promissory Note for that amount, dated the 2nd.
February, 1851, made (or indorsed) by the Defendant, with
interest and Notarial charges.

Or,
£100, on a Guarantee, dated the 2nd February, 1851, whereby
the Defendant guaranteed the due payment by E. F., of goods
supplied (or to be supplied) to him.

(In all cases where interest is lawfully recoverable, and is not
above expressed, add " the Plaintiff claims interest on £
from " the day of until Judgment.")

N. B.-Take notice, that if a Defendant served with this
Writ within Upper Canada, do not appear according to the
exigency thereof, the Plaintiff will be at liberty to sign final
Judgrnent for any sum not exceeding the sum above claimed
(with interest) and the sum of for costs, and issue ex-
ecution at the expiration of eight days from ·the last day for
appearance.

No. 6.-(Vide Section 42.)

WRIT 0F CAPIAS IN AN ACTION ALREADY COMMENCED.

Upper Canada, VICTOnIA, &c.
County of To the Sheriff of, &c.

(SEAL)

We command you, that you take C. D., if he shall be
found in your (County or United Counties), and him safely
keep, until he shall have given you bail in the action (on pro-
mises.or of-debt, &c.), which A. B. has commenced against



him, and which action is now pending, or until the said C. D.
shal, by other lawful means, be discharged from your custody.
And we do further command you, that on execution hereof,
you do deliver a copy to· the said C. D., and that immediately
after execution hereof, you do return this writ to our Court of

together with the manner in which you shall have
executed the same and the day of the execution hereof; and if
the same shall remain unexecuted and shall not be renewed
according to law, then that you do so return the same at the
expiration of six calendar months from the date hereof, or of the
last renewal hereof, or sooner if you shall be required thereto
by order of the said Court or a Judge. And We do hereby
require the said C. D., that within ten days after execution
hereof on him, inclusive of the day of such execution, he cause
special bail to be put in for him in our said Court, according
to the warning hereunder written or indorsed hereon, and that
in default of his so doing, proceedings may be had and taken
as are mentioned in the warning in that behalf.

Witness, &c.

In the margin.

Issued from the office of the (Clerk or Deputy Clerk), of the
Crown and Pleas, in the County of

(Signed,) J. H., (Clerk or Deputy Clerk).

Memorandum to be subscribed on the Writ.

N. B. This writ is to be executed vithin six calendar months
from the date hereof, or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Warning to the Defendant.

1. This suit which was commenced by the service of a Writ
of Summons, will be continued and carried on in like manner
as if the Defendant had not been arrested on this Writ df
Capias.

2. If the Defendant having given bail to the Sheriff on the
arrest on this writ, shall omit to put in special bail for his
surrender to the Sheriff of the County from which the Writ of
Capias issued, and to file the bail piece in the office of the
Clerk or Deputy Clerk of the Crown and Pleas for the County
of , the Plaintiff may proceed against the Sheriff or
on the bail bond.

Indorsements to be made on the Writ before the executiomthereof.

1. This writ was issued by E. F. :of, &c., (As·in -form No. 1).



2. Bail for £ by affidavit or by Judge's order, (as the
case may be).

Also the indorsement required by the twenty-sixth section of the
Act.

Indorsement to be nuue on the Writ after the execution thereof.

This Writ was executed by arresting C. D., (according to
thefacts,) on the day of 18 .

No. 7.-(Vide Section 43.)

WRIT OF ATTACHMENT.

Upper Canada, VICTORIA, &c.
County of To the Sheriff of, &c.

(SEAL.)

We command you, that you attach, seize and safely keep all
the real and personal property, credits and effects, together
with all evidences of title or debts, books of account, vouchers
and papers belonging thereto, of C. D., to secure and satisfy
A. B., a certain debt (or demand) of £ (the sum sworn to)
with his costs of suit, and to satisfy the debt and demand of
such other creditors of the said C. D. as shall duly place their
Writs of -Attachment in your hands or otherwise lawfully notify
you of their claim, and duly prosecute the same. And we
also command the said C. D., that within (the
time named in the Judge's order or rule of Court,) days after the
service of this Writ on him, inclusive of the day of such service,
he do cause special bail to be entered for him in our Court of

, in an action to recover £ (the sum sworn to)
at the suit of the said A. B.: And we require the said C. D. to
take notice, that his real and personal property, credits and
effects in Upper Canada have been attached at the suit of the
said A. B., and that in default of his putting in special bail as
aforesaid, the said A. B. may, by leave of the Court or a Judge,
proceed therein to Judgment and execution, and nay sell the
property so attached: And we command you, the said Sheriff,
that as soon as you have executed this Writ you return the
saine with the inventory and appraisement of what you have
attached thereunder.

Witness, &c.

In the margin.

Issued from the Office of, &c., (as inforegoé, -ases).



Memorandum to be subscribed on the Writ.

N. B.-This Writ is to be served within six calendar months
from the date thereof, or if renewed, then from the date of such
renewal, including the day of such date, and not afterwards.

Indorsement to be made on the Writ before service thereof.

This Writ may be served out of Upper Canada, and was
issued by E. F., of , Attorney, &c. (as on a
Writ of Summons.)

No. 7. (bis.)-(Vide Section 60.)

In the (Q. B. or C. P.)

On the day of , A. D. 18

(Day of signing Judgmen.)

Upper Canada, A. B. in his own person (or by his
to wit : Attorney) sued out a Writ of Summons against

C. D., indorsed according to The Common Law Procedure
Act, 1856, as follows:-

(Here copy special Indorsement.)

And the said C. D. has not appeared, therefore it is consi-
dered that the said A. B. recover against the said C. D., £
together with £ for costs of suit.

No. 8-(Vide Section 77.)

In the (Q. B. or C. P.)

The day of , in the year of our Lord, 18

County of Whereas A. B. has sued C. D. and
to wit: affirms and denies,

(Here state the question or questions offact to be tried.)

And it has been ordered by the Honorable Mr. Justice
according to The Common Law Procedure Act, 1856, that the
said question shall be tried by a Jury, therefore let the same
be tried accordingly.



No. 9.-(Vide Section 203.)'j

FORM OF A RULE OR SUMMONS WHERE A JUDGMENT CREDITOR
APPLIES FOR EXECUTION AGAINST A JUDGMENT DEBTOR.

(.(Formal parts as al present.)

C. D., to show cause why "A. B., (oryas the case rnay be,)
should not be at liberty to enter a suggestion on the roll in an
action wherein the said A. B. was Plaintiff, and the said C. D.,
Defendant, and wherein the said A. B. obtained Judgment for
£ , against the said C. D., on the
day of , that it manifestly appears to the Court
that the said A. B. is entitled to have execution of the said
Judgment, and to issue execution thereupon, and why the said
C. D. should not pay to the said A. B. the costs of this applica-
tion to be taxed.

NOTE.-TLe above may be nodified so as Io meet the case of an
application by or againsi the representative of a party to the
Judgnent.

No. I0.-(Vide Section 204.)

FORM OF SUGGESTION THAT THE JUDGMENT CREDITOR Is EN-
TITLED To EXECUTION AGAINST THE JUDGMENT DEBTOR.

And now, on the day of it is
suggested and manifestly appears to the Court, that the said A.
B. (or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case mnay ibe,) is entitled to have
execution of the Judgment aforesaid, against the said C. D.,
(or against G. H., as executor of the last Will and Testament
of the said C. D., or as the case may be,) therefore it is consi-
dered by the Court, that the said A. B., (or E. F., as such
executor as aforesaid, or as the case may be,) ought to have
execution of the said Judgment against the said C. D., (or.
against G. H., as such executor as aforesaid, or as the case
nay be.)

No. I1.-(Vide Section 205.)

FORM oF WRIT OF REVIvOR.

VICTORIA, &c.,

To C. D., of GREETING:

We command you, that within ten days after the service of
this Writ upon you, inclusive of the day of such service, you



appear in our Court of , to shew cause why A. B.,
(or E. F., as executor of the last Will and Testament of the
said A. B., deceased, or as the case may be,) should not have
execution against you, (if against a representative, here insert,
as executor of the last Will and Testament of , de-
ceased, or/as the case may be,) of a Judgment whereby the said
A. B., or'as the case may be, recovered against you, (or as the
case may be,) £ and take notice that in default of your
doing so, the said A. B., (or as the case may be,) may proceed
to execution.

Witness, &c.,
EsECTMENT.

No. 12.-(fide Section 221.)

VICTORIA, &c.,

To X., Y. and Z., and all persons entitled to defend the pos-
session of (describe the property with reasonable certainty,) in the
Township of , in the County of , to
the possession whereof A. B., and C, some or one of them
claim to be (or to have been on and since the day
of , A. D., ) entitled, and to eject all other
persons therefrom. These are to wili and command you or
such of you as deny the alleged title, within sixteen days of
the service hereof, to appear in our Court of , to
defend the said property or such part thereof as you may be ad-
vised, in default whereof Judgment may be signed, and you
turned out of possession.

Witness, &c.,

No. 18.-(Vide Section 231.)

JUDGMENT IN EJECTMENT IN CAsE oF NON-APPEARANCE.

In the Q. B., (or C. P.)

The day of ,18 (date of the Writ.)

County of On the day and year above written, a Writ of
to wit: our Lady the Queen issued out of this Court in

these words, that is to say:

VICTORIA, &c., (copy the Writ,) and as no appearance has
been entered or defence made to the said Writ, therefore itis
considered that the said (insert the names of the persons in whom
title is alleged in the Writ,) do recover possession of the land, in
the said Writ mentioned, with the appurtenances.



No. 14.-(Vide Sections 231, 232.)

In the Q. B., (or C. P.)

On the day of ,18 ,(date of
the Writ.)

County of On the day and year above written, a Writ of
to wit : ý our Lady the Queen issued out of this Court, in

these words, that is to say:

VICTORIA, &c., (copy the Writ,) and C. D. has on the
day of , appeared by , his Attorney (or
in person,) to the said Writ, and has defended for a part of the
land in the Writ mentioned, that is to say, (state the part,) and
no appearance has been entered or defence made to the said
Writ, except as to the said part; therefore, it is considered that
the said A. B., (the Claimant,) do recover possession of the land
in the said Writ nentioned, except the said part, with the
appurtenances, and ihat he have execution thereof forthwith;
and as to the rest, let a Jury come, &c.

No. 15.-(Vide Section 232.)

In the Q. B., (or C. P.)

On the day of , 18 , (date of the Writ.)

County of On the day and year above written, a Writ.of
to wit: our Lady the Queen issued out of this Court, in

these words, that is to say:

VICTORIA, &c., (Copy the Writ,) and C. D. has on the
day of ' appeared by , his Attorney, (or
in person,) to the said Writ, and defended for the whole of the
land therein mentioned; therefore, let a Jury come, &c.

No. 16.-(Vide Section 234.)

Afterwards on the day of , A. D.,
before Justice of our Lady the Queen, assigned to
take the assizes in and for the within County, come the parties
within mentioned, and a Jury of the said County being sworn
to try the matters in question between the said parties, upon
their oath, say : that A. B. (the Claimant,) within mentioned, on
the day of , A. D., was and stili
is entitled to the possession of the land within mentioned, as
in the Writ alleged; therefore, &c.



No. 17.--(Vide Section 254.)

In the Q. B., (or C. P.)

On the day of , 18 , (date of the Writ.)

County of On the day and year above written, a Writ of
to Vit: our Lady the Queen issued out of this Court in

these words, that is to say:

VICTORIA, &c., (Copy the Writ,) and C. D. has on the
day of , appeared by , bis Attorney, (or in
person,) to the said Writ, and A. B. lias discontinued the
action; therefore, it is considered that the said C. D. be acquitted,
and that he recover against the said A. B., £ for bis costs
of defence.

No. 18.-(Vide Section 256.)

In the Q. B., (or C. P.)

On the day of , 18 , (date of Writ.)

County of On the day and year above written, a Writ of
to wit : our Lady the Queen issued out of this Cout, in

these words, that is to say :

VICTORIA, &c., (copy of the Writ,) and C. D. has on the
day of , appeared by , his Attorney, (or in
person,) to the said Writ, and A. B., has failed to proceed to
trial, although duly required so to do; therefore, it is considered
that the said C. D., be acquitted, and that he do recover against
the said A. B., £ for his costs of defence.

No. 19.-(Vide Section 257.)
In the Q. B., (or C. P.)

The day of , 18 , (date of the Wril.)

County of On the day and year above written, a Writ of
to wit: our Lady the Queen issued out ofthis. Court in

these words, that is to say :

VicToRiA, &c., (copy the Writ,) and C. D. has on the·
day of appeared by , his Attorney, (or
in person,) to the said Writ, and the said C. D. has confessed
the said action (or has confessed the said action as to part of
the said land, that is to say : (state the part) ; therefore, it is

7



considered that the said A. B. do recover possession of the
land in the said Writ mentioned, (or of the said part of the said
land,) with the appirtenances, and £ ,for ecsts.

No. 2.-( Vide Seetion 266.)

In the Q. B., (or C. P.)

The day of , 18 , (date of Writ.)

Couniy of On the day and year above written, a Writ
to vit : of our Lady the Queenissued out of this Court,

with a notice thereunder written, the'tenor of wiieli Writ and
notice follows in ihese vords, that is to say :

(Copy the Writ and notice, which latter may be as follows :)

" Take notice that you vill be required, if ordered by the
"Court or a Judge, to give bail by yourself and two suflicieni
"sureties, conditioned to pay the costs and darnages which
"shall be recovered in tlhe aclion."

And C. D. has appeared by , his Attorney, (or in
person,) to the said Writ, and has been ordered to give bail
pursuant to the Statute, and has failed so Io do ; therefore, it is
considered that the said (landlord's naie,) do recover possession
of the land in the said Writ nentioned, with the appurtenances,
together with £ , for costs of suit.

SCHEDULE B.

FORMs oF PLEADING8 (Vide Section 140.)

ON CONTRACTS.

I. Money payable by the Defendaut to tle Plaintififor (these
words I money payable," &c., should precede money counts like
1 to 11, but need only be inserted in the jrst) goods bargained
and soldby the Plaintiff to the Defendant.

2. Work done and materials provided by the Plaintiff for the
Defendant at his request.

3. Money lent by the Plaintiff to the Defendarit.

4. Money paid by the Plaintiff for the Defendant at his re-.
quest.



5. Money received by the Defendant for the use of the
Plaintiff.

6. Money found to be due fron the Defendant to the Plaintiff
on accounts stated between them.

-. A messuage and lands sold and conveyed by hie Plaintiff
to the Defendant.

8. The Defendant's use by the PlaintilPs permission of mes-
snage and lands of the Plaintifi.

9. The hire of (as the case may be) by the Plaintiff let to hire
to the Defendant.

10. Freight for the conveyance of the Plaintiff for the Defen-
dant at his request of goods in (ships, &c.)

11. The demurrage of a (slip) of the Plaintiff kept on de-
imurrage by the Defendant.

12. That the Defendant on the day of A. D.
by bis Promissory Note nov overdue, promised to

puy to the Plaintiff £ (two) months after date, but did
not pay the same.

13. That une A, on, &c., (dâte) by bis Promisory Note now
overdue, promised. to pay to the Defendant. or order £ (two)
nonths after date, and the Defendant indorsed the same to the
Plaintiff, and the said Note was duly presented for payment
and was dishonored,.whereof the Defendant had due notice,
but did not pay the same.

14. That the Plaintiff on, &c., (date) by bis Bill of Exchange
now overdue, directed to the Defendant, required the Defen-
dant to pay to the Plaintiff £ (two) months after date, and
the Defendant accepted the said Bill, but did not pay the same.

15. That the Defendant on, &C., (date), by bis Bill of Ex-
change to A, required A to pay to the Plaintiff £ (two) months
after date, and the said Bill was duly presented for acceptance
and was dishonored, of which the Defendant had due notice,
but did not pay the same.

16. That the Plaintiff and Defendant agreed to marry one
another, and a reasonable time for such marriage has elapsed,
and the Plaintif has always been ready and willing to marry
the Defendant, yet the Defendant has neglected and refused t
marry the Plaintiff.

18. That the Defendant by warranting a horse to be then
sound and quiet to ride, sold the said horse Io the Plaintiff yet
the said horse was not then sound and quiet to ride.

7*
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19. That the Plaintiff and Defendant agreed by charter party,
that the Plaintiff's schooner called the Toronto, should with all
convenient speed, sail to Hanilton, and that the Defendant
should there load her with a full cargo of flour and other lawful
merchandize, which she should carry to Kingston and there
deliver, on payment of freight per barrel, and that the De.
fendant should be allowed four days for loading and four days
for discharging, and four days for demurrage, if required, at
£ per day; and tliat the Plaintiff did all things necessary
on his part to entitle him to have the agreed cargo loaded on
board the said schooner at Hamilton, and that the time for so
loading has elapsed, yet the Defendant made default in loading
the agreed cargo.

20. That the Plaintifi let the Defendant a house, being (de-
signate it) for years to hold - from the day of
A. D. at £ a year, payable quarterly, of whih
rent quarters are due and unpaid.

21. That the Plaintiff by deed let to the Defendant a house,
(designate it) to hold for seven years from the day of

. A. D. and the Defendant by the said deed cove-
nanted with the Plaintiff, well and substantially, to repair the
said house during the said terms (according to the covenant, yet
the said house was during the said term out of good and subs-
tantial repair.

FOR WRONGS INDEPENDENT OF CONTRAcT.

22. That the Defendant broke and entered certain land of
the Plaintiff called lot No. &c., and depastured the same
with cattle.

23. That the Defendant assaulted and beat the Plaintiff, gave
him into custody to a Constable, and caused him to be impri-
soned in the Cormmon Gaol.

24. That the Defendant debauched and carnally knew the
Plaintifl's wife.

25. That the Defendant converted to his own use (or wrongly
deprived the Plaintiff of the use and possession of) the Plaintifls
goods, that is to say-(mentioning what articles, as for im-
tance, household furniture.)

26. That the Defendant detained from the Plaintiff his titie
deeds of land called lot No. &c. in &c. that is to say,
(describe the deeds.)

27. That the Plaintiff was possessed of a mill, and by reason
thereof was entitled to the flow of a stream for working the



samie, and the Defendant, by cutting the bank of the said
stream, diverted the water thereof away from the said mill.

28. That the Defendarit having·Do reasonable or probable
cause for believing that the Plaintiff was immediately about to
leave Upper Canada with intent and design to defraud the De-
fendant, maliciously caused the- Plaintiff to be arreste.d and
held to bail for £

29. That the Defendant falsely and maliciously spoke and
published of the Plaintiff the words following, that is to say,
& He is a thief " (if there be any special damage,' here state it,
with such reasonable particularity as to give notice to the Defen-
dant of the peculiar injury complained of, as for instance, whe-
reby the Plaintiff lost his situation as shopman in the employ
of N.)

30. That the Defendant falsely and maliciously published of
the Plaintiff in a newspaper called the words follo-
wing, that is to say : "l He is a regular prover under bank-
rupteies, " the Defendant meaning thereby that the Plaintiff
had proved, and vas in the habit of proving, fictitious debts
against the estates of bankrupts, with the knowledge that .such
debts were fictitious.

COMMENCEMENT OF PLEA.

31. The Defendant by his Attorney (or in person)
says (here state thte substance of the Plea.)

32. And for a second Plea the Défendant says (kere state 'the
second Plea.)

Plea in Actions on Contracts.

33. That he never was indebted as alleged. (N. B.-his
plea is applicable to other declarations like those numbered 1 to
11.)

34. That he ditd not promise as alleged.. (This plea is
applicable to other declarations on simple contracts not on bills
or notes, such as those numbered 16 to 19. It would be objec-
tionable to use " did not warrant," " did not agree," or any
other appropriate denial.)

35. That the alleged deed is not his deed.

36. Thàt the alleged cause of action did not accrue within
years (state the period of limitation applicable to the

case) before the suit.

37. That before action he satisfied and discharged the
Plaintiff's claim by payment.
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38. That the Plaintiff, at the commencement of this suit,
was, and still is, indebted to the Defendant in an amount equal
to (or greater than) the Plaintiff's claim for (state the cause of
set off as in a declaration, see forn ante,) which amount the
Defendant is willing to set off against the Plaintiff's claim,
(or, and the Defendant claims to recover a balance from the
Plaintiff.)

89. T hat after the clain acerued, and before this suit, the
Plaintiff, by deed, released the Defendant therefrom.

PLEAS IN ACTIONs FOR WRONGs INDEPENDENT OF CONTRACT.

40. That he is not guilty._

41. That lie did what is complained of by the Plaintiff's
leave.

42. That the Plaintiff' first .assaulted the Defendant, who
thereupon necessarily committed the alleged assault in his
own defence.

43. That the Defenidant, at the time of lte alleged trespass,
was possessed of land, the occupiers whereof, for twenty years·
before this suit, enjoyed, as of right and without interruption,
a.way on foot and with cattle from a public highway over the
said land of the Plaintiff to the said land of the Defendant, and
from the said land of the Defendant over the said land of the
Plaintiff, to the said public highway, at all times of the year, for
the more convenient occupation of the said land of the Defend-
ant, and that the alleged trespass was the use by the Defendant
of the said way.

REPLICATIONs.

44. The Plaintiff takes issue upon the Defendant's first,
second, &c., pleas.

45. The Plaintifi as to the second.Plca, says : (here state
the answer to the plea, or in the following forns.)

46. That the alleged release is not the Plaintiff's deed.

47. That the alleged release was procured by the fraud of
the Defendant.

48. That the alleged set off did not accrue within six years
before this suit.

49. That the Plaintiff was possessed of land whereon the
Defendant was trespassing and doing damage, whereupon the•
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Plaintiff requested the Defendant to leave the said land, whieh
the Defendant refused to do, and thereupon the Plaintiff gently
laid his hands upon the Defendant in order to secure him,
doing no more than was necessary for that purpose, which is
the alleged first assault by the Plaintiff.

50. That the occupiers of the said lard did not for twenty
years before this suit, enjoy, as of right and without interrup-
lion, the alleged way.

NEw AssIGNMENT.

41. The Plaintiff as to the and pleas, says,
iliat lie sues not for the trespasses therein admitted, but for
trespasses committed by the Defendant in excess of the alleged
rights, and also in other parts of the said land, and on other
occasions and for other purposes than those referred to in the
said pleas.

If the Plainiff 'replies and nev assigns, t/he new assigmnent
,aa be as follows :

52. And the Plaintiff as to the and pleas, fur-
ther says that he sues, not only for the trespasses in those pleas
admitted, but also for, &c.

If the Plainti/f replies and new assigns to some of the pleas,
and new assigns only to the otier, the form nay be as follows :

53. And the Plaintiff as to the and pleas, fur-
iher says that*he sues, not for the trespasses in the
pleas, (the pleas not, replied to) admitted, but for the trespasses
in the pleas, (the pleas replied to).admitted, and also
for, &c.


