Technical and Bibliographic Notes/Notes techniques et bibliographiques

The Institute has attempted to obtain the best
original copy available for filming. Features of this

copy

which may be bibliographically unique,

which may alter any of the images in the
reproduction, or which may significantly change
the usual method of filming, are checked below.

This item is filmed at the reduction ratio checked below/

Coloured covers/
Couverture de couleur

Covers damaged/
Couverture endommagée

Covers restored and/or laminated/
Couverture restaurée et/ou pelliculée

Cover title missing/
Le titre de couverture manque

Coloured maps/
Cartes gdographiques en couleur

Coloured ink (i.e. other than blue or black)/
Encre de couleur (i.e. autre que bleue ou noire)

Coloured plates and/or illustrations/
Planches et/ou illustrations en couleur

Bound with other material/
Relié avec d’autres documents

Tight binding may cause shadows or distortion
along interior margin/

La reliure serrée peut causer de I'ombre ou de la
distortion le long de la marge intérieure

Blank leaves added during restoration may
appear within the text. Whenever possible, these
have been omitted from filming/

Il se paut que certaines pages blanches ajoutées
lors d’'une restauration apparaissent dans le texte,
mais, lorsque cela était possible, ces pages n‘ont
pas 6té filmées.

Additional comments:/
Commentaires supplémentaires:

L'Institut a microfilmé le meilleur exemplaire

qu'il lui a été possible de se procurer. Les détails
de cet exemplaire qui sont peut-étre uniques du
point de vue bibliographique, qui peuvent modifier
une image reproduite, ou qui peuvent exiger une
modification dans la méthode normale de filmage
sont indiqués ci-dessous.

Coloured pages/
Pages de couleur

Pages damaged/
Pages endommagées

Pages restored and/or laminated/
Pages restaurées et/ou pelliculées

Pages discoloured, stained or foxed/
Pages décolorées, tachetées ou piquées

Pages detached/
Pages détachées

Showthrough/
Transparence

/ Quality of print varies/
Qualité inégale de l'impression

Includes supplementary material/
Comprend du matériel supplémentaire

Only edition available/
Seule édition disponible

Pages wholly or partially obscured by errate
slips, tissues, etc., have been refilmed to
ensure the best possible image/

Les pages totalement ou partiellement
obscurcies par un feuillet d’errata, une pelure,
etc., ont é6té filmées & nouveau de fagcon a
obtenir la meilleure image possible.

Ce document est filmé au taux de réduction indiqué ci-dessous.

10X

14X 18X

2X 26X 30X

12X 16X 20X

24X 28X 32X



NORTH AMERICA. No. 5 (1876).

e T T

CORRESPONDENCE

RESPRCTING THFE

NON-ADMISSION OF FISH AND FISH OILS,

THE PRODUCE OF

BRITISH COLUMBIA,

THE UNITED STATES,
FREL OF DﬁTY;

UNDER. THE TREATY OF WASHINGTON, MAY 8, 1871

M ————

.

Presented to both Houses of Parliament by Command of Her Majesty.
1876.

T —— — —

LONDON:

. PBINTED BY HARRISON AND S0NS$.
[C.—1348.] Price 24,



- TABLE OF CONTENTS.

[V R

10
11
12

13
14

Name.
Sir E. Thornton .

Colonial Office ..
To Colonial Offce

Colonial Office ..

”» ”» .o
AN

Sir E. Thornton .

To Colonial Office
Colonial Office ..,

To Colonial Office
Colonial Office ..
To Sir E. Thornton
To Colonial Office

To Sir E. Thornton-

Colonial Office ..

o e 0

Date.
Apr. 12,1875

w
~J
-

May 6,

10,

26,
28,

June 4, -

Aug. 3
lly
11,

14,
19,

SuBJECT.

Sends copy of Lord Dufferin’s despatch, relative to
refusal of United States’ Government to admit
fish from British Columbia free of duty. Awaits
instructions . . . . .

Sends copy of Lord Dufferin’s despatch. Proposes
to wait for Sir. E. Thornton’s observations ..

Sends copy. of No. 1.. Requests ' explanation of
delay in bringing the matter to the notice of Her
Majesty’s Gavernment .e . .

Sends copy of further despatch from Lord Dufferin,
inclosing Sir E. Thornton’s reply to his despatch .

Inquiries will be made as to the delay, Very desir-
able to have British Columbia included in the
Treaty .. . . oo .

Sends copy of further despatch from Lord Dufferin.
Is not aware that the incorporation of British

. . Columbia in the, Dominion of Canada was ever
" made known to United States’ Government .

Sends copy of No. 6.. . o .
Sends copy of further despatch from Lord Dufferin,
Suggests that a representation should be made to
the United States’ Government without delay ..
Papera referred to Law Officers . .
Sengds -copy: of a despatch explaining the delay
referred to in No. 3 . . .
Cannot instruct bim to ask the United States’
Government as desired . . .
Sends copy of No. 11 . . . .
Sends copy of No. 10 e . e
Sends copy of despatch to Sir W. Haly, communi-
cating the decision of Her Majesty’s Govern-
ment .e se .o .e ve

IR

Page

Q@

D~

11
11

11




‘Correspondence respecting the Noxl-adn’;ission of Fish and Fish
Oils, the produce of British Coium-bia, into the United
States, Free of Duty, under the Treaty of Washington of
May 8, 1871.

. No. 1,
Sir E. Thornton to the Earl of Derby.—(Received April 26.)

My Lord, . Washington, April 12, 1875.

1 HAVE the honour to inclose copy of a despatch which I have received from the
Governor-General of Canada, and of its inclosures, relating to the refusal of the United
States” Customs authorities to allow the importation free of duty of fish and fish oil
from British Columbia, in accordance with the provisions of Article XXI of the Treaty
of May 8, 1871. : c
' His Excellency requests me to take such -action in the matter as I may think
proper ; but as British Columbia did not form a part of the Dominion of Canada when
the above-mentioned Treaty was signed, I hesitate to make any representation to the
Government of the Unitcd States upon the subject until I shall receive your Lordship’s
instructions to do so. :

- It is, however, true that the United States’ Act of Congress of March 1, 1873,
when British Columbia certainly did form a part of the Dominion of Canada, enacts that
fish oil and fish, being the produce of the fisheries of the Dominion of Canada, and of
Prince Edward Island, shall be admitted into the Unifiega States free of duty.

‘have, &c.
(Signed) EDWD. THORNTON.

Inclosure 1 in No. 1.
The Earl of Dufferin to Sir E. Thornton.

Sir, Government House, Ottawa, April 8, 1875.

T HAVE the honour of inclosing, for such action as you may think proper, a copy
of an approved report of o Committee of the Privy Council respecting the denial on the
part’ of the United States’ authorities of the right of the Province of British Columbia
to participate in those provisions of the Treaty of Washington under which fish and fish
i(;.il, or f?he produce of Canadian fisheries, are entitled to admission into the United States

ee of -duty. : :

I haveyforwarded a copy of the Minute of Council for the information of ‘the
Secretary of State for the Colonies,

\ : ‘ 1 have, &ec.

(Signed) DUFFERIN.

[485] ' B2
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Inclosure 2 in No, 1,

Report of a Commitlee of the Honourable the Privy Council, approved by His Excellency
' the Governor-General, on the 1st day of April, 1875,

ON a Report dated 31st March, 1875, from the Honourable the Minister of
Customs, representing that he bas been given to understand that the United States'
Customs Officers at San Francisco and other ports deny the right of the Province of
British Columbia to participate in the terms of the Washington Treaty, which provide
for the admission free of duty of fish and fish oil, &c., the product of the Canadian
Fisheries, and demand and collect duties upon the same as if the said Treaty had not
heen made, and further representing that the interpretation given to the law of this
Dominion, which was enacted to give effect to the said Washington Treaty, is, and
always has been, that fish and fish oils, &c., as therein provided, are equally entitled to
free entry in British Columbia, as in all other Provinces of the Dominion, and he submits
a ‘copy of the opinion of the Honourable the Minister of Justice on the subject, dated
5th February, 1874. He therefore requests that the case be brought under the notice of
Her Majesty’s Ambassador to the United States at ‘Washington, with a view to the
adoption of proper measures for the removal of the illegal restrictions imposed on the
imports of such articles from British Columbia into the United States.

The Committee concur in the above Report, and advise that a copy of this Minute
and of the report of the Minister of Justice therein referred to, be transmitted to Sir
Edward Thornton. ’ '

Certified, ,
(Signed) W. A. HIMSWORTH,
Clerk, Privy Council, Canada.

Inclosure 3 in No, 1.
Report by the Minister of Justice of Canada.

Department of Justice, February 5, 1874.

REFERENCE is made by the Department of Marine and Fisheries as to whether .
fish oils from the Province of British Columbia are admissible into United Stnies’ markets
duty frec under the Treaty of Washington. : - .

By Article XXT of the Treaty of Washington, fish and fish oil, the produce of the

.United States’ fisheries or.of the Dominion of Canada,.shall be admitted into ecach
eountry free of duty. : ,
"By Article XXXIII, Article XXI, &e., shall take effect as soon as.the laws required
to carry them into operation shall have been passed by the Imperial and Canadian-
Parliaments on the one hand, and the United States’ Congress on the other., o

The Treaty itself bears date the 8th May, 1871, and is, as o these clauses, in effect
a proposition of the Cormissioners for free exchange of the commodities named, should
each country see fit to pass laws covering the suggestion.

The real agreement and its terms are to be looked for in the Legislative action of
the two countries, and these consist of— '

1st. Statutes, Canada, 1873, chapter 2, passed 14th June, 1872; section 2 of which
provides for the admission into Canada, free of duty, of fish and fish oils, the produce of
the fisheries of the United States.

At the time of the passing of this Act, the Province of British Columbia was a part
of Canada, having been admitted 20th July, 1871 ; was represented in Parliament; and,
therefore, there being no restriction in the Act, Canada was bound by it to admit into

-ihe ports of British Columbia United States’ fish and fish oils.

2nd. Act of Congress, United States; approved 1st March, 1873. It is enacled
that-whenever the President of the United States shall receive satisfactory evidence that
the Parliament of Canada has passed laws on its part to give full effect to Article XXI of
the Treaty, < the President is to issue his Proclamation to that effect, and thereafter all
fish oil and fish, the produce of Canada, shall be admitted into United States free of
duty.” '

? 'The President’s Proclamation, as above required, was published July 1, 1873,

There being no restriction in the Act of Congress, it must be taken as applying to

what at the time constituted Canada; and as British Columbia then formed a part of
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€Canada, the production of its fisheries in fish and fish ol are] entitled to admission into
United States free of daty.
{Signed) = H. BERNARD,

Dcputy Minister of Justice.
T concur,

(Signed) A. A. DORIOK,

Minister of Justice.

No. 2.
Afr. Herbert to Lord Tenterden.~(Received April 28.)

Sir, Douning Street, April 27, 1875.

WITH reference to Mr. Bouvrke’s reply to a question asked by Sir A. Monck in the
House of Commons on the 9th instant, I am directed by the Earl of Carnarvon to
transmit to you, to be laid before the Earl of Derby, a copy of a despatch from the
Governor-General of Canada, inclosing a Report of a Committee of the Privy Council
respecting the denial on the part of the United States’ authorities of the right of the
Province of British Columbia to participate in those provisions of the Treaty of
‘Washington under which fish and fish oil, &e., the produce of Canadian fisheries, are
entitled to admission into the United States free of duty.

Lord Derby may probably think it desirable to take the opinion of the Law Officers
of the Crown in regard to this matter, but before doing so, Lord Carnarvon thinks it
may be well to await any observatiors which Sir. E. Thornton may have to offer on the
subject.

I am, &e.
(Signed) ROBERT G. W. HERBERT.

Inclosure 1 in No. 2.
The Earl of Dufferin to the Earl of Carnaivon.

My Lord, R Government House, Ottawa, April 8, 1875.
I HAVE the honour to forward, for your Lordship’s information, a copy of a
report of a Committee of my Privy Council, approved by myself, respecting the denial
on the part of the United States’ authorities of the right of the Province of British
Columbia to participate in those provisions. of the Treaty of Washington, under whick
fish and fish oil, &c., the product of Canadian fisheries, are entitled to admission into
the United States free of duty.

In accordance with the request of the Privy Council I have transmitted a copy of
this report to Sir E. Thornton, Her Majesty’s Minister at Washington.

: ' o I have, &ec.
(Signed) DUFFERIN.

Inclosure 2 in No. 2. -

Report of a Commiitee of the Honourable the Privy Council, approved by his Excellency the
Governor-General in Council, on the st day of April, 1875. :

[See Inclosure 2 in No. 1.]

Inclosure 3 in No. 2. _

" " Report by 'Mz;m'steo',of Justice of Canada, dated February 5, 1874.
. [See Inclosure 3 in No. 1.]
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No. 8.
| Lord Tenterden to Mr. Herbert.

Sir Foreign Office, May 6, 1876.
WITH reference to your letter of the 27th ultimo, forwarding a copy of a despatch
from the Governor-General of Canada and a report of the Committee of the Privy
Council of the Dominion, respecting the denial on the part of the United States’
anthorities of the right of the Province of British Columbia to participate in those
provisions of the Treaty of Washington, under which fish and fish oil, &e., the produce

of Canadian fisheries, are entitled to dmission into the United States free of duty, I
am directed by Lord Derby to transmit to you, to be laid before Lord Carnarvon, a copy
of a despatch from Sir E. Thornton on the subject;* and I am to request you to point
out to his Lordship that the United States’ Act, giving effect to the provisions of the
Treaty, was pass€d on the 1st of March, 1873, and that the report of the Canadian
Department of Justice on the exclusion of the produce of the Columbian fsheries is
dated the 5th of February, 1874, while the report of the Committee of the Privy
Council of the Dominion was not made until the 1st ultimo.

. Lord Derby is of opinion that before taking any steps in this matter it would be
desirable to have some explanation of the delay which has occurred in bringing it to the
notice of Her Majesty’s Government.

© T am, &e.
(Signed) TENTERDEN.

No. 4.
My, Malcolm to Lord Tenterden.~—(Received May 7.)

Sir, Downing Street, May 7, 1875,
WITH reference to my letter of the 27th of April, inclosing a copy of a despatch
from the Governor-General of Cenada, respecting a ‘question as to the right of the
Province of British Columbia to participate in those provisions of the Treaty of
Washington, under which fish and fish oil, the produce of the Canadian fisheries, are
entitled to admission into the United States free of duty, I am directed by the Earl of
Carnarvon to transmit to you, to be laid before the Earl of Derby, a copy of a further
despatch from Lord Dufferin, inclosing the reply of Sir Edward Thornton to the com-
munication addressed to him on the subject by the Governor-General of the Dominion.

I am, &ec. ‘
(Signed) W. R. MALCOLM.

Inclosure 1 in No. 4.

The Earl of Dufferin to the Earl of Carnarvon.

My Lord, “Government House, Ottawa, April 19, 1875.

~ IN my despatch of the 8th instant I had the honour of transmitting to your Lord-
ship a copy of an Order of the Privy Council relative to the refusal of the United States
Authorities to admit fish and fish-oil from British Columbia duty free, in accordance with
Article XXI of the Treaty of Washington.

I had also the honour of informing you that, by the wish of my Government, I
had communicated a copy of the report of Council to Her Majesty’s Minister at
‘Washington. o .

% I now beg to inclose for your Lordship’s information, a copy of the reply which I
have received from Sir Edward Thormton upon the subject. ‘
: I bave, &c.

(Signed) DUFFERIN.

% No. 1.
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- Inclosure 2 in.No. 4.
~ “Sir E. ;f'hqmtan to the Earl of Dufferin. :

My Lord,. R S Washington, April 12, 1875.

I HAVE the honour to acknowledge the receipt of your Excellency’s despatch of
the Syh iastant, 1:e1at1ve to the-refusal of the United States™ Authorities to admit fish and
fish-oil from British Columbia duty free, in accordance with Article ¥XI of the Treaty of
May 8th, 1871.

As British Columbia was not, at the time of the signing of that Treaty, a part of
the Dominion of Canada, I do not feel justified in making a representation upon the.
subject to the United States’ Government without instructions to that effect from the-
Earl of Derby. It would, however, appear that, althongh British Columbia may not be
entitled to that privilege by the provisions of the Treaty, it is so with reference to the
Act of Congress of March 1st, 1878. '

. 1 have, &ec.
(Signed) EDWD. THORNTON.

No. 5.
Mr. Malcolm. to Lard Tenterden.—(Received May 14.)

Sir, Downing Street, May 13, 1875.

IN reply to your letter of the Gth instant, respecting the denial on the part of the
United States’ Authorities of the right of the Province of British Columbia to participate
in those provisions of the Treaty of Washington under which fish and fish-o1l, &c., the
produce of the Canadian fisheries, are entitled to admission into the United States free
of duty, I am directed by the Earl of Carnarvon to acquaint you, for the information of.
the Earl of Derby, that his Lordship has addressed an inquiry to th officer administering
the Government of Canada, as to the delay in bringing forward this question in com-
pliance with his Lordship’s suggestion.

I am desired, however, to state that, notwithstanding any delay which may have
taken place in bringing the matter forward, it would seem very desirable to have Britisb
Columl‘;ian produce included within the provisions of the Treaty, if this can be
effected. ‘ ‘

. T am, &c. '
(Signed) W. R. MALCOLM.

No. 6.

Sir E. Thornton to the Earl of Derby.~—(Received May 23.)

My Lord, A Washington, May 10, 1875.

WITH reference to my despatch of the 12th ultimo, I have the honour to inclose
copies of a further despatch, and of its inclosure which I have received from the
Governor-General of Canada, relative to the refusal by the United States’ Customs
Authorities to admit fish and fish-oil free of duty into the United States from British
Columbia, as the Canadian Government thinks that they ought to do, in accordance with
the Article XXI of the Treaty of Washington.

The- inclosure in Lord Dufferin’s despatch which is a report of a Committee of the:
Privy Council of Canada of the 30th ultimo, contains a very clear statement of the case,
but it seems to me that the question simply resolves itself into whether the United,
States’ Government must be guided by the Treaty when British Colnmbia did not form a
part of the Dominion of Canada, or by the Act of Congress of March 1, 1873 (vide
revised Statutes, section 2,5606) when it did form a part of the Dominion. o

"I am obliged, however; to acknowledge that I received mo official announcement: -
before the ‘date of this Act, from the Governor-General of Canada, and made none to the
Government of- the United States, that British Columbia had been incorporated into the*
Dominion of Canada, nor am I aware that the fact has ever been officially communicated.’
by Her Majesty’s Government or by any British Authority to the United States’ ‘Govern- -
ment. S S .
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As I have already asked for "your Lordship’s instructions upon this matter in my
despatch above mentioned, I do not con ider that it will be expelient to make any
representations to Mr. Fish, until I shall receive them, =

I have, &e.
(Signed) EDWD. THORNTON. -

Inclosure 1 in No. 6.
The Earl of Dufferin to Sir E. Thornton.

Sir, Government House, Ottawa, May 3, 1875.

J HAVE the honour of commuricating to you, for your information, a copy of a
furib.er order of the Privy Council of Canada, relative to the refusal of the United States’
authorities to admit fish and fish oil from British Columbia duty free, in accordance with
Article XXI. of the Treaty of Washingten. :

. o I have, &ec.

(Signed) DUFFERIY.

Inclosure 2 in No. 6.

Report of « Committee of the Honourable the Privy Council, approved by His Excellency
the Qovernor-General, on the 80th day of April, 1875,

THE Committee of Council have had under consideration the despatch of Her
Majesty’s Minister at Washington, cated 12th April, 1875, to your Excellency, in answer
to a despatch inclosing the Minute of Council of the 1st April, 1873, relative to the
refusal of the United States’ authorities to admit fish and fish oil from British Columbia
duty free, in accordance with Article XXTI of the Treaty of Washington.

- In his despatch Sir E. Thornton declines to-make any representations on the subject
to the United States’ Government without instructions to that effect from the Earl of
Derby, alleging that he would not be justified in doing so, as British Columbia was net,
at the time of the signing of that Treaty, a patt of Canada.

. 'The Treaty bears date the 8th May, 1871, and Article XXXIII recites that Articles -
from XVIII to XXV inclusive, and Article XXX. shall take eflect ¢ as soon as the laws
required to carry them into operation shall have been passed by the Imperial Parliament.
of Great Britain, by the Parliament of Canada, and the Legislature of Prince Edward
Island on the one. hand, and by the Congress of the United States on the other.”

British Columbia became part of the Dominion of Canada on the 20th July, 1871,
and the Act of the Parliament of Canada giving effect to the Washington Treaty as
as respeets Canada, was passed on the 14th June, 1872, British Columbia being then a
part of the Dominion of Canada, and represented in Parliament.

The second section of that Act provided that * fish oil and fish of all kinds (except
fish of the inland lakes, and of the rivers falling into them, and except fish preserved in
oil) being the produce of the fisheries of the United States shall be admitted into Canada
free of duty.”

. It 'is clear that under this provision fish, the produce of the United States’
figheéries, would be admitted free into British Columbia as forming part of Canada. .

. By section 2,508 of the Act of Congress, entitled “ duties upon imports passed on the
1st of March, 1873, it is provided that, o N

" “ Whenever the Resident of the United States shall receive satisfactory evidence that
the Imperial Parliament of Great Britain, the Parliament of Canada, and the Legislature
of Prince Edward Island have passed laws on their part to give full effect to the
provisions of the Treaty between the United States and Great Britain, signed at the
City of Washington on the Sth day of May, 1871, as contained in Articles XVIII to
XXV inclusive, and Article XXX of the said Treaty, he is hereby authorized to issue
his proclamation declaring that he has such evidence, and therefore from the date of such
proclamation, and se long as the said Articles XVIII to XXV inclusive, and Article XXX
of the said Treaty shall remain in force, according to the terms and conditions of Article
XXXILI of the said Treaty, all fish oil and fish of all kinds (except fish; of the inland
lakés and of the ‘rivers falling. into them, and except fish preserved -in oil) being the
produce of-the fisheries of the Dominion of Canada, or of Prince Edward Island, shall be
admittéd into the United States free of duty.” =~ =~ T o

The President’s Proclamation, issued on the 1st July, 1873, nearly two years after
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British-Columbia had.become a part of the Dominion of Canada. From th'e'.langua'ge of
the section above.quoted it is clear that fish and fish-oil, the produce if the Dominion of
Canada as then constituted, were to be admitted into the United- States free of duty. In
the opinion of the Committee it is susceptible of no other construction; and they do not
hesitate to express the belief that when the subiect sball be brought under the notice of
the United States’ Goverment that opinion will be concurred in.

The point under consideration was referred in February, 1874, to the Honourable
A. A. Dorion, the present Chief Justice of Quebec, and then Minister of Justice, and his
opinion was in accordance with that expressed in this Minute.

As an element in the consideration of this subject, it is worthy of note that the
XXVIth Article of the Treaty providing for the free navigation of the River St. Lawrence
also makes provision for the free navigation of one of the rivers of British Columbia, the
Stikine, which flows through the territory of both countries. This evidence, taken in
conjunction with the fact that provision is also made in the Treaty for Prince Edward
Island and Newfoundland, the only other portions of British territory on the Continent;
it may fairly be assumed that, apart from the effect of subsequent legislation, it was the
intention of the framers of the Treaty to make it applicable to all parts of British
America and the United States.

The Committee advise that a copy of this Minute, the Minute of the 1st of April,
1875, and the correspondence with Her Majesty’s Minister at Washington, together with
the opinion of the Honourable A. A. Dorion, be transmitted by your Excellency to the .
Imperial Government, with the request that the United States’ Government be moved to
consider the subject herein referred to, with a view to the removal of the grounds of
complaint.

Certified,
(Signed) W. A. HIMSWORTH,
Clerk, Privy Council, Canada.

JInclosure 3 in No. 6.

Report of a Committee of the Honourable the Privy Council, approved by His Excellency the
' " Governor-Generdl in Council, on the 1st April. 1875. . -

[See Inclosure 2 in No. 1.]

Inclosure 4 in No. 6.
Report by the Minister of Justice of Canada, dated February 5, 1874.
[Sce Inclosure 3 in No. 1.]

No. 7.
My Lister to Mr. Malcolm.

Sir, ) Foreign Office, May 26, 1875.
WITH reference to your letter of the 13th instant I am directed by the Earl of

Derby to transmit to you, to be laid before the Earl of Carnarvon, a copy of a despatch

from Her Majesty's Minister at Washington,* in regard to the admission of fish and fish-

oil, free of duty, into the United States from British Columbia.
- I am, &e.
(Signed) T. V. LISTER.

. No. 8. }
Myr. Herbert to Lord Tenterden.—(Received May 29.)

Sir, Downing Street, May 28, 1875.
"WITH reference to my letters of the 27th of April, and 7th and 13th instant, 'and
to yours of the 6th of this month, respecting the denial on the part of the United
States’ authorities of the right of the Province of British Columbia to participate in
* No. 6. .
{485] : C
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those ‘provisions of the Treaty of Washington under which fish and fish-oil, the produce
of the:Canadian fisheries, are entitled to admission into the United ‘States free of duty,
I am directed by the Earl of Carnarvon to transmit to you, to be laid before the Earl
of Derby, a copy cf a despatch from the ‘Governor-General of the Dominion, inclesing
a further Report of a Committee ot the Privy Council, urging that representations be
made to thé United States’ Government, with a view to the removal of the grounds of
complaint,

The question is one which requires, it is clear, careful consideration, but unless the
Earl of Derby is advised that the contention of the Canadian (overnment is one to
which it is impossible for the Imperial Government to be a party, Lord ‘Carnarvon would
suggest, for Lord Derby’s consideration, whether Sir E. Thornton might not be instructed
to make a communication, in ‘the terms of the Report of ‘the Privy-Council of Canada,
«or the consideration of the United States Government.

Tn the event of Lord Derby being of opinion that this course may properly be
taken, Lord Carnarvon thinks that it might be advisable that the representation should
be made to the United States Government at once, and without waiting for the reply
from the Canadian Government as to the delay whichappears to have occurred in Canada
in bringing the question forward.

His Lordship would be glad to be‘informed at Tuord Derby’s-early convenience of the
course which he would propose to take in the matter.

I am, &e.
(Bigned) ROBERT 6. 'W. HERBERT.

Inclosure 1 in No. 8.
The Earl of Dufferin to the Earl of Carnarvon.

My Lord, Government House, Ottawa, day 1, 1875.
WITH reference to my despatches ‘of the 8th and 19th of April, on the subject
of the refusal by the United States’ authorities to admit fish and fish-oil from British
Columbia duty free, in.accordance with the Treaty of Washington, I have the honour
to transmit herewith a copy of a further Report of Council, of which my Government
urge that representations be made to the United States Government, with a view to the
removal of the grounds of complaint.
' 1 have, &ec.
(Signed) DUFFERIN.

Inélosure 2 in No. 8.

eport of a Committee of the Honourable the Privy Council, approved by his Excellency the
Governor-General in Council, on the 30th day of April, 1875.

ISee Inclosure 2 in No. 6.]

Inclosure 3 in No. 8.
‘Report by Minister of Justice, dated February 5, 1874,
[See Inclosure 3 in No. 1.]

Tnclosure 4 in No. 8.

Report of a Committce of the Honourable the Pré’vy Council, approved by his Excellency the
Governor-General in Council, on the 1st April, 1875.

[Bee Inclesure:2:in Ne. 1.}
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Inclosure 5 in No. 8.
Sir E. Thornton to the Earl of Dufferin, April: 12, 1875,

[See Inclosure 2 in No. 2.|

No. 9.

Mr. Lister to Mr. Herbert,

Sir, Foreign Office, June 4, 1875..

I HAVE laid before the Earl of Derby your letter of the 23rd ultimo, forwarding a
further communication from the Canadian Government respecting the refusal of the
United: States’ Customs authorities to admit. free of duty fish and fish-oil the produce of
British Columbia, and suggesting that Sir K. Thornton should at once be instructed to
make: a representation on the subject to the United States’ Government, and I am
directed by his Lordship to state to you in reply, for the information of the Earl of
Carnarvon, that he has thoughteit desirable, before taking any other steps in the matter,
torrefer the papers to the Law: Officers for their opinion.

I am, &e.
(Signed) T. V. LISTER.

No. 10.

Mr. Meade to Lord Tenterden.—(Received August 5.)

Sir, Downing Street, August 5, 1875.
WITH reference to your letter of the 6th of May, to the reply {rom this office of
the 13th of that month, and to subsequent correspondence respecting the denial of the
United States’ authorities of the right of the Province of British Columbia to participate
in those provisions of the Treaty of Washington, under which fish and fish oil, &e., the
produce of the Canadian Fisheries, are entitled to admission into the United States free
of duty, 1 am directed by the Earl of Carnarvon to transmit to you for the information of
the Earl of Derby, a copy of a despatch from the Administrator of the Government of
Canada, with its inclosure, in explanation of the delay which occurred in bringing this
question to the notice of Her Majesty’s Government.
T am; &c:
(Signed) R. H. MEADE.

Inclosure 1'in No. 10,

Liestenant-General Haly to: the Earl of Carnarvon.

My Lord, ‘ Halifax, United States, July 5, 1875.
WITH. reférence to your Lordship’s despatch May 10th, relative to the exclusion of
British Columbia by the United States Customs authorities from the benefit of importing
fish and fish oil free. of duty into the United States, under Article XXI of the Treaty of May
8th, 1871, in which your Lordship asked for some explanation of the delay, which was
noticeable between the action complained of on the part of the United States, and the
Report upon this action of the Canadian Department of Justice and of my Privy Council,
I have nnw the honour to inclose, for your Lordship’s information a minute of Council
upon. the question.
‘ 1 have, &c.
(Signed) W. 0°G. HALY.

Inclosure 2 in No. 10.

Report of a Committee of the Honourable the Privy Council, approved by His Excellency the
Administrator of the Government, on the 25th day of June, 1875.

THE Committee of Council have had under consideration the despatch of the Right
Honourable the Earl of Caruarvon of 13th May last, covering copy of bér Edward
[485] _ 2
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Thornton’s despatch of 12th April, addressed to the Right Honourable the Earl of Derby,
relating to the refusal of the United State<’ Customs authorities to allow the importation,
free.of duty, of fish and fish oil from British Columbia, in accordance with the provisions
of Article XXT of the Treaty of May 8th, 1871, also inclosing a copy of a despatch from
the Foreign Office to the Colonial Otfice, dated 6th May, 1875, calling attention to the fact
that, while the Act giving effect to the provisions of the Treaty was passed on the 1st
March, 1873, and the Report of the Canadian Department of Justice on the subject is
dated 5th February, 1374, the Report of the Committee of the Privy Council of the
Dominion was not made until the 1st April, of which delay in taking action in the
matter Lord Derby considers it desirable to have some explanation before bringing it to
the notice of Her Majesty’s Government.

The Honourable Mr. Scott, acting for the Minister of Customs, to whom the despatch
with inclosures has been referred, reports that he is not aware of any special cause for the
delav in question, but believes it to have arisen from the fact that the original complaint
upon which the question arose was not succeeded by other complaints, and the matter
was overlooked in the great press of other public business, but as the main point required
is to obtain a clear and authoritative decision as to the right of British Columbia to
participate in the provisions of the Treaty of Washington in the free admission into the
United States of fish and fish-oil the produce of that Province, he recommends that this
explanation be forwarded to the Earl of Carnarvon for transmission to the Foreign
Office, with the desire that proper steps may be taken lo establish the said rights of
British Columbia.

The Committee concur in the above recommendation, and submit the same for your
Excellency’s approval.

Certified,
(Signed) W. A. HIMSWORTH,
Clerk, Privy Council, Canada.
No. 11.

The Earl of Derby to Sir E. Thornton.

Sir, Forcign Office, August 11, 1875,

- 1 REFERRED to the Law Officers of the Crown your despatch of the 12th of
April, together with other papers on the same subject, respecting the refusal of the
United States” Customs authorities to allow the importation free of duty of fish and
fish-oil from British Columbia in accordance with the provisions of Article XXI of the
Treaty of Washington of May 8, 1871, ant 1 am advised that the words “Dominion of
Canada,” in the XXIst Article of the Treaty in question must be governed by the state
of things existing in May, 1871, and cannot now receive a wider construction from the
fact that additional territory hay since been added to the Dominion. The contention of
the Canadian Privy Council, founded upon the XXVIth Article of the Treaty of
Washington, cannot be allowed, and no inference applicable in any way to the present
case can be drawn from the provision that the navigation of certain specified rivers is
to be free, but some confirmation of the view taken by the United States’ Customs-
house is given by Articles XVIII and X1X of the Treaty, which apply only to fisheries
on the Eastern or Atlantic side of the Continent. Article XXIII provides the mcans
by which the several articles named are to be carried into operation, but does mot
provide for extending the meaning or operation of those articles, and I. am of opinion
that the Act of Congress of the 1st of March, 1873, and the Act of the Parliament of
Canada of the 14th June, 1872, must both be construed with reference to the
“ Dominion of Canada,” as that Dominion was on the 8th of May, 1871, and under
these circumstances I cannot instruct ycu to bring the matter to the notice of the United
States’ Government.

I am, &e.

(Signed) DERBY.
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No. 12.
Lord Tehtcrden tb Mr. Meade.

Sir, - o . Foreign Office, dugust 11, 1375. |
I AM directed by the Earl of Derby to transmit to you, for the information of the
Eatl of Carnarvon, the accompauying copy of a despatch which has been addressed to
Sir B. Thornton,* on the subject of the refusal of the United States’ Customs authorities
toallow the importation, free of duty, of fish and fish-oil from British Colvmbia undes

the XXIst Article of the Treaty of Washington of May 8, 1871.

, I am, &e.
(Signed) TENTERDEN.
No. 12,
The Earl of Derby to Siv E. Thornton,
Sir. Fore'yn Office, August 14, 1875

I INCLOSE fur your information copy of a letter from the Colonial Office on the
subject of the importation into the United States, free of duty, of fish and lish-oil from
British Columbia.+ -

I am, &e.

(Signed, DERBY.

No. 14.
Mr. Herbert to Lord Tenterden.—(Received August 24).)

(Extract) . Downing Street, August 19, 1875.

I AM directed by the Harl of Carnarvon to acknowledge the receipt of your letter-
of the 11th instant, inclosing a copy of a despatch addressed by the larl of Derby to-
Sir Edward Thornton on the subjeet of the refusal of the United States Customs
authorities to allow the importation, free of duty. of fish and fish-oil from British
Columbia, the XXTst Article of the Treaty of Washington.

Lord Carnarvon has communicated to the officer administering the Government of
Canada the substance of the Report of the Law Officers on this question in a despatch
of which a copy is inclosed. '

Inclosure in No. 14.
The Eerl of Carnarvon to the Officer Administering the Gorernment of Canada.

Sir, Downmg Street, dugust 12, 1875.

HER Majesty’s Government have been in communication with the Law Officers.
of the Crown on the subject of your despateh of the 1st of May last, inciosing a
Report of the Privy Couneil on the subject of the refusal of the United States Customs
authorities to allow the importation, free of duty, of fish and fish-oil from British

Jolumbia, under the XXIst Article of the Treaty of Washington, and they are advised
that the words * Dominion of Canada” in the Treaty of Washington, Article XXI, must
be governed by the state of things existing in May, 1871, and cannot now receive a wider-
construction, from the fact that additional territory has since been added to the
Dominion.

9. Her Majesty’s Government have been further advised that it would not be
possible to uphold the argument contained in the Report of the Committee of Privy
Council of the 30th of April, 1875, upon the XX VIth Article of the Treaty of Washington,
and they fear that no inference applicable in any way to the present case, can be drawn
from the provision that the navigation of certain specified rivers is to be free.

3. On the other hand it would appear that some confirmation of the view taken by
the United States’ Customs-house may be deemed to be given by Articles XVIII and

# No. 1]. t No. 10.
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XTX of the Treaty, which apply only o fisheries on the Eastern or Atlantic side of the
Continent.

4. The Article XXXIIT provides the means by which the several Articles named are
to be carried into operation. but does not provide for extending the meaning or operation
of these Articles, and Her Majesty’s Government are advised that the Act of Congress
ot the 1st Mareh, 1573, and the Act of the Parliament of Canada of the 14th of June,
1872, must both he construed with reference to the “ Dominion of Canada,” as that
Dominion was on the sth of May, 1371.

5. 1 regret very much that tfor these reasons it has not appeared possible to instruct
Sir E. Thornton to bring the matter before the United States’ Government as proposed
by the Dominion Government,

I have, &ec.

(Signed) CARNARVON.
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