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Shipping—Collision—Breach of Regulations—L iability.

Holden, K.C.; and Howard, for plaintiff.
Clarke, K.C., and Angers, K.C., for ship.

dm??ﬁ.or. D.L.J.:—The plaintiffs by their stateme’nt ol
p'mn n substance alleged as follows: (1) At ab.out.ét 0 ol(?ek
Plai. on the 23rd October, 1907, the steam tug «@lide,”of which
'Wit]n tiffs are owners, left the lower end of the Soulanges (‘al.lal
Plail the barges «Jet” and “ Winnipeg,” of poth of which
Jakntlﬂls are owners, in tow, and proceeded down throu-gh
Canzlst' Louis on a voyage to Montreal by way of the Liachine
he « :Tth? barges “Jet” and “Winnipeg” being towed ab.reast.;
(2) T et being on the left or port side of the « Winnipeg.
Weat) hat S}lortly before 7 o’clock p.m. on _the same day, the
Nort] ter being dark but clear, and the wind from betweer}
saw tlhand north-west, those on board the tug and her tow
3 mil € white lights of a ship apparently about 2Y2 rr}11es or
oarldes away and bearing about tWwo points on their star-
of 1 bow,; that the tug and her tow Wwere then about abreast
1ghtship No. 3 in Lake St. Louis; that the tug .then gave
»OWZS?S of her whistle as a signal to the other ship to slo:
e in order to enable the tug with her tow to pass throug
Narrow and difficult navigation of the channel that lay

v
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between them before they met, in order to enable the tug and

her tow to extricate themselves from a place where the vessels
could not safely meet; that the tug and her tow were at this
time on a course a little east of north-east, and the tug was
was proceeding at about half speed, that,is, about 5 miles an
hour over the ground, the current there running at a great
speed, and for a considerable distance almost at right angles

to the direction of the ship channel, making navigation par-
ticularly difficult for a tug or tow. (3) That from 3 to 3
minutes after her first signal, the tug “ Glide” again gave

3 blasts on her whistle for the same purpose, but the ap-
proaching ship, which was the “ Norwalk,” did not answer
either of these signals or give any intimation that she was
going to act in accordance therewith. (4) That as the « Nor-
walk 7 still came on, the tug “ Glide ” gave a single blast on -
her whistle as a warning to the ‘ ‘Norwalk ” to keep her star-
board side of the channel in any event; and the tug and th®
barges in tow put their wheels hard over to port and the

« Norwalk ”” answered by one blast on her whistle. (5) That

the ship channel below No. 3 lightship becomes very narro¥
and at No. 2 lightship the channel suddenly turns about due
east; that after the tug “ Glide” had rounded No. 2 light
ship the “ Norwalk ” met her and passed by at some distancs

off on her port side; that the barges “ Jet ” and * Winnipeg
followed their tug, but the “ Norwalk ¥ swung to port am

the bluff of the “ Norwalk’s ” port bow came into collision Wlt}" g
the port bow of the barge “ Jet.” (6) That the « Norwalks =
when she collided with the  Jet,” stove in the latter’s P?rt e
bow and shattered her planking and otherwise seriously ™
jured her and her contents and equipment, and as a result 0 L
the collision the hawsers attaching the barges to the tug a
“ Glide,” and the lashings between the barges were broker
and the “ Jet ” began rapidly to fill with water, but mana88=
to keep afloat until she settled on the shoals about a m‘: 2
below lightship No. 2. () That the “ Norwalk,” had Z%
proper lookout on duty, and (8) did not respect the right0" == 1
way to which the other ship was entitled on account of VEIINE
current, and (9) did not respect the right-of-way thaf'i
other ship was entitled to on account’of being a tug W% & '
tow. (10) That the “Norwalk” did not stop and Wai* o=
sufficient distance below the lightship to enable the tug .;n o108
tow to round the bend in the channel without danger othﬂ f
collision, and (11) did not keep her own starboard side of i
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channel ; but (12) starboarded her helm while the tug and
t‘?W were passing on her port side; (13) did not keep suffi-
cient steerage-way under the circumstances, and (14) was
permitted to become uncontrollable and drift towards the
tug and tow while they were passing, and (15) did not
comply with the signals given by the tug, .nd tow; (16)
'Ijhat the “ Norwalk ” did not make for the north side of the
11_ghtship early enough, and did not‘go far enough in thgt
direction; (17) and did not comply with the rules for navi-
gating the waters in question as enacted by order in cpuncﬂ
of the Governor-General of the 20th April, 1905, and in par-
ticular with articles 2, 19, 2%, 28, and 29. (18) That the
Mmaster or other person in charge of the “ Norwalk ” did not,
after the collision, render or offer to render said tug and tow,
their masters and crews, any assistance whatever, nor give
them or either of them the name of his vessel, her port of
registry, and the ports from and to which she was bound;
but on the contrary, proceeded directly on her course up Lgke
St'. Louis without making any attempt to communicate, with
Said tug or tow. (19) That the collision and the damages and
0sses consequent thereon were occasioned by the neghgegt
and improper navigation of those on board the « Norwalk™;

That plaintiffs claimed (1) a declaration that they are
caitled to the damage proceeded for; (2) the conde.mnatlon
of the defendant and its bail in such damage and in costs;
(3) that an account be taken of such damage with t‘he assist-
ance of merchants; (4) such further and other relief as the
Dature of the case may require. _

The defendants by their statement in Jefence in effect
alleged as follows: (1) That the Jefendants are the owners
O the screw steamship « Norwalk ” of about 881 tons regis-
ter of the port of Mt. Clemens being in the United St?‘tes of
America, and having a crew of fifteen. (2) That the “ Nor-
Tk was proceeding on its voyage up gtream from Quebeq to
Detroit on_the even?ng of the 23rd October, 1907, having
p,a Ssed out of the Lachine Canal at about ten minutes to s1X
taock in the evening ; that the night was dark but clear, gnd
an?iregmation lights on the Norwalk ” were duly exhﬂ;lton

burning brightly and a good Jookout was being kep :
o2rd her. (3) That she arrived at 2 point in the cut in Lake

Louis g little bhelow No. 2 lightship when & tug, embse:1
fently proved to he the “ Glide,” appeared in sight, an

"om her lights, appeared to have a tows although the lights
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of the tow barge did not appear. (4) That when the “ Nor-
walk ” and the tug “ Glide ” were about half a mile apart the
“@lide” sounded one blast of its whistle, which was re-
sponded to by the “ Norwalk.” (5) The “ Norwalk ” kept
well over to the channel bank which it had on its starboard
side, and reduced its speed to about bare steerage-way. (6)
The “ Norwalk ” continued to keep well over to this side of
the channel and was safely passed by the tug “ Glide,” but
the barges which the “ Glide” had in tow did not keep clear
of her, and one of them, which proved to be the “ Jet,” came
in collision with the “ Norwalk” at a point in the stream
a little below No. 2 lightship, the bluff of the « Norwalk’s”
port side receiving a glancing blow from the barge « Jet.”
(7) That save as hereinbefore appears, the several statements
contained in the statement of claim are denied. (8) A good
lookout was not kept on hoard the “ Glide ” nior on board the
“Jet” or the “ Winnipeg,” and (9) they, or some one of
them, did not have a proper lookout. (10) Those on board
the “ Glide ” neglected or omitted to keep her course over to
the other side of the channel and away from the ¢ Norwalk.”
(11) No steps were taken on either the “ Jet” or the « Win-
mipeg ” to keep these barges over to the other side of the
channel and away from the “ Norwalk.” (12) The helm ot
the “ Winnipeg ” was not ported, nor (13) the helm of the
“Jet.” (14) It was dangerous for the tug “ Glide” to pro-
ceed down the channel having two barges abreast of one an-
other in tow. (15) The regulation lights were not burning
on the tug and barges. (16) The collision was occasioned bY
some or all of the matters alleged in the paragraphs 8, 9, 10,
11, 12, 13, 14 and 15 hereof, or otherwise by the default of th‘:
“ @lide ” or of the barge “ Jet ” or of the barge Winnipeg,
or those on board one or the other of said ships or on all 0
them. (17) No blame in respect of the collision is attribut-
able to the “ Norwalk ” or to any of those on board her.

The plaintiffs by their reply to defendants’ statement of
defence in effect alleges (1) that they are ignorant as to ﬂ}e
truth of the allegations contained in paragraph 1 of sal
statement of defence; () deny paragraphs 2 and 6 thereo
except in so far as the allegations therein contained are II
accordance with plaintiffs’ statement of claim herein; (3)
plaintiffs pray acte of defendant’s allegation in paragrap
3 of said statement of defence to the effect that the lights
exhibited by the tug “ Glide ” shewed that she had a tow:
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but deny the balance of said paragraph except in so far as t-he
,Same is in accordance with plaintiffs’ statement of claim
herein ; (4) admit paragraph 4 of the statement of defence;
[ deny paragraphs 5, 8, 8, 10, 11 38 T Ay He 8 and
17 and (6) join issue as to the allegations of paragraph 7
thereof. .
The intervening plaintiff by his attorneys. Messrs. Geoffrion,
Geoffrion & Cusson, intervened in said action as appears by
notice and affidavit filed in this matter of date the yth Oc-
tober, 1908, whereby they notified Messrs. McLennan, How-
ard & Aylmer, attorneys for plaintiffs, and Messts. Clarke,
Bartlett & Bartlett, attorneys for defendant, that on the 12th
October, 1908, they would move on behalf of Alexander D.
Thomson, of the city of Duluth, in the State of Minnesota,
one of the United States of America, grain merchant, for an.
order allowing him to intervene and making him 2 plaintiff
In this case for the purpose of urging his claim for the sum
of $8,208.50, the whole, as explained in his affidavit gttache.d
to said notice, with interest and costs, and of making evi-
dence and heing heard in support thereof, and for the pur-
Pose of availing himself of any condemnation that might
be pronounced in said case: and for such other purposes as
he might be entitled to.

The hearing of said motion was continued to October #1st,
1908, when it was granted, costs being reserved. '

At the trial the plaintiﬁs moved to amend their state-
ment of claim alleging that in said statement of claim en-
dorseq upon the writ of summons in rem plalntlﬁs are de-
Scribed as being the owners of “a certain barge, her cargo
and freight”; alleging further that this statement 1s 11
€rTor in as much as plaintiffs were not owners of_ the cargo,
and should be described in said statement as bailees of t}};
cargo, and asking that they be permitted to amemll th:e‘ sal
Statement of claim changing the description reading ’ Th:’;
Plaintifs as OWIlers,of a certain barge, her cargo and _frelght,
to the following, “The plaintiﬁ's ag owners of a certain bal‘gle,
and her freight and as bailees of her cargos” 80 that the whole
endorsement would read “The plaintiffs as owners of a cer-
tain barge, and her freight and as bailees of her cargo claim
the sum of twenty-six tlrousand five hundred dolla.rs for dam-
ages' occasioned i)y a collision which took place in La.ke -
Ouls on the 23rd day of October, 1907, between the said ship

Norwalk * and the said barge and for costs.”
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It has been admitted by the parties to this cause that the
intervenant was the owner of the cargo of the barge “ Jet” «
In question in this cause; and the foregoing motion is con-
sequently granted, but without costs.

Inasmuch as the said intervention has not been answered
or contested, and as it has been admitted by the parties to
this cause that the intervenant was the owner of the cargo
of the said barge “ Jet”; the said intervention is now main-
tained and plaintiffs are ordered to account to the said inter-
venant for any damage to the fund due to the cargo of the
barge “ Jet” resulting from the collision in question, and to
pay over any amount that may be awarded to them or that
they may receive as damages to said cargo; and further, the
defendant is adjudged and ordered to pay to the intervenant
the costs of the said intervention up to the time of its allow-
ance, inasmuch as the defendant opposed the allowance of
said intervention.

The evidence in this case is more than usually contradic-
tory, even for a collision case. But a great many things are
no longer in dispute which were apparently in dispute under
the pleadings. For example, the dimensions and cargoes of
the vessels, their ownership, the course followed by the tug
and tow and the course followed by the steamer “ Norwalk ”
up to the moment just before the collision, the channel, its
direction, width and depth, more particularly in the neigh-
borhood of the St. Louis lightship No. 2 near where the colli-
sion occurred—all are no longer in dispute.

The tug “ Glide” belonging to plaintiffs left the Soul-
anges Canal on a voyage to Montreal on the afternoon on the
23rd October, 1907, having in tow two barges belonging to
plaintiffs, the “ Winnipeg,” a large barge about 180 feet long
with a load of from about 1,200 to 1,300 tons, and the barge
“Jet,” about 145 or 150 feet long, with a load of flax seed,
of a gross tonnage of about 600 or 700 tons. The barges were
lashed abreast to the “ Glide” by a seven inch hawser, and
the barges were lashed very firmly together by at least four
lines from their respective timber heads. In fact they were
lashed as close as they possibly could be, as several witnesses
have testified, and they formed as it were one ship.

Tt has been established and conclusively proved that this

was the correct mode of towing two barges down Lake St.
~ Louis; although one barge might be, as was the case in the
present instance, considerably smaller than the other. Now
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1t was one of the principal charges made against plaintiffs in
efendant’s preliminary act and plea, that this was an im-
Proper mode of towing: but no proof has been adduced to
“Ontradict the evidence of plaintiffs’ witnesses that this was
he ordinary way of bringing those barges down the lake;
Ccause, as the experts said, the tug had a very much better
ontrol oyer the barges when lashed together in this way.
It has been also established that as you descend Lake St.
OUWls, coming near the Chateauguay light, termed *light-
shlp No. 3, the channel narrows, and it continues narrowing
tll.l immediately past the St. Louis lightship, termed light-
Sip No. 27 Just below this lightship it widens out again.
‘he channe] there is proved to be in a north-easterly direc-
10 as far as a little below lightship No. 2, where it turns
*astward, The channel itself does not bend until opposite the
black buoy, the lower of the two black buoys which are placed
Clow the lightship and indicated on the chart, plaintiffs’
exhibit No, ?, and the descending vessel taking the southern
Part of t},q channel would continue on its course without any
lteration it it kept in the centre of the south part of the
channe] yp) 500 or 600 feet below lightship No, 2, where it
Would take the bend east for Lachine.
The charts shew, and practically all the witnesses state,

hat at lightship No. 2 the channel for boats of fourteen feet
draft jg o least 400 feet wide, with the lightship practically
ln_the centre of the channel. Tt is important to observe that

§ Measurement is taken in the narrowest part of the chan-
"el, not nop, and south, but slightly north-west and south-
€45t in order to get it as narrow as that.

T. Fusey, the engineer, a witness examined on the part
of the Plaintiffs. who was cognizant of the whole matter and
too!( the soundings and prepared the departmental plan,
Plaintifry exhibit No. 2, states in his evidence, and the plans
Onfirm gt he says, that in taking a line between the two

19K buoys east of Tightship No. 2, the widéh of the channel
North anq south ig 830 feet, of which about 200 fe(?t lies .te

© South of the east and west lines, through the hghts.hlp
AN 650 foqr lies to the morth of the east and west lines
hrough the lightship.

t s proveq that at lightship No. 2 there is a strong cur-
Ten.t Coming down from bthe channel of the Ottawa R}ver,
Thich g shewn in the chart to be in a north-westerly direc-

10 and et across the channel towards the south.
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The witnesses state that the current runs from two to
three miles or more an hour, setting in a southerly direction
across the channel, that is to say, that at lightship No. 2 it
would strike vessels a little on the quarter, almost abeam;
then after they took the bend below the lightship would strike
them more and more astern; a little further down it would
strike them exactly astern. It will be seen afterwards that
this current has an important bearing on the case,

As to the weather on the evening of the accident, which
occurred about 7 p.m. All agree that it was clear though
dark, and there was a light wind blowing from the north or
north-west. The lights on all the vessels are well proved.
Both the “Glide” and “ Norwalk ” carried regular lights.
The tow carried the regulation lights, to wit, a red light was
carried on the “.Jet” on the port side, and a green hght on
the “ Winnipeg ” on the starboard side. All went well with
the “ Glide ” and tow from the time they left the Soulanges
- Canal until near the lightship No. 3, when a steamer, the
“Norwalk,” was seen, which afterwards came in collision
with the barge “Jet ” and evidently struck with great force
her port bow, shortly after the “ Glide” and her tow had
rounded the lightship No. 2. The steamer “ Norwalk ” evi-
dently struck the barge “ Jet ” with great force, as the 7-inch
hawsers, by which the barges were towed, were broken, caus-
ing the barges to break away from the tug and each other,
thereby causing great damage to the “ Jet,” and practically
destroying her cargo of flax seed.

Now, taking into consideration the nature of the channel
and its width and dimensions at and near where the collision
occurred, in order to determine whether the ¢ Norwalk ” and
the tug and its tow were properly managed at and previous
to the time of the accident, which question is after all the
crucial point in the case, it is necessary to determine, if pos-
sible, the exact place where the collision occurred. It may
be remarked that it is admitted on behalf of the ¢ Norwalk ”
that they knew and recognized that a tug with a tow was
descending the lake when about 3,500 feet away from it, as
testified by Captain Goodrow, the master of the « Norwalk.”
In view of this fact, if there had been proper management
of the vessels, the collision should have heen avoided.

It will be necessary, in order to discover who was respon-
sible for the damage, to examine the very voluminous evi-
dence taken in this case with care.
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I find it proved (1) that the tow had come straight down
the channel from lightship No. 1 to lightship No. 2, and that
:}tl the time of the collision the barge was heading a little to

e south and swinging to port, that is to say, to the south,
:}th wheel aport, and the tug was pulling also in the same
ereetmn; (See evidence of Cholette, pp. 188, 201, 209;

oreau, pp. 281, 285, 292, 293; Malette, PP- 931, 234, 236,
%61; Dennemy, p. 267 et seq., and 0’Connor, pp- 38, 18, 7905
i 1 ﬁn.(l it also proved (2) that the collision f)ccurred when

le cabin of the “Jet” was opposite lightship No. 2, and
(3) that the « Jet” was from 20 to 30 feet to the south:
isfe :Vdence of Moreau, pp. 282, 290, 291; Cholette, pp-
3 4,(;;03. 204, 207; Malette, pp. ?3%; 260, and 0’Connor,
thi o my opinion it has also been established, altholt‘gh on
Waiklg’olnt the evidence is contradictory, (4) that the Nor-
B as well ag the barges were at the moment of the colli-
(Mnl in the waters south or south-east of lightship No. r2:
15a ette, pp. 240, 261; Moreau, P- 2853 Kennedy, Pp- 154,

6, 161, 168).
i hlfsel}ned)r’ on the “ Glide,” swears that he saw.the lig_ht of
afgt hip No. 2 over the bow of the « Norwalk ” 1_mmed1atel_y
d er the collision (pp. 170-173 of the Transcript of Evi-

€nce) .

sawsiie also O’Connor, p. 43, and Mahoney,
flbout a minute after the collision.
etv}t is established (5) that the “Jet” is about 138 feet
(He:;?in perpendiculars, and therefore about }45 feet o‘w:er al’l’
is f erson, pp. 176, 177), and that the cabin of the « Jet
tom 15 to 20 feet from her stern (Moreau, pp- 281-291).
aHavmg carefully examined all the evidence in this case,
belo:lv e Opllni()n that the collision occurre(.l about‘)125 ’Ii";x.at
is virt’ that is, east or south-east, of lightship No. 2. his
at “{ﬂly confirmed by what the witnesses state. Morea\tli
Ma]p. %92 of the Tramscript of Fvidence, says, 130 feet
ette, p. 260 140 feet, and Cholette, p- 207 125 feet.
took that the collision
enc Place from 50 to 75 feet below the lightship. (See evi-
‘ me Of.G.OOde, Chestnut, Comins, Johnston and Elhs.()1
< J'uyd()plmon’ the witnesses on the tow were far better pl.ace
b = the position of the « Jet” with regard to the light-

' than thoge on the * Norwalk ”; and it is reasonable i

sa .
.y What they were in a position to be certain that at the time

pp. 131-138, who
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of the collision the cabin of the “ Jet” was opposite lig;htship
No. 2. But the witnesses on the “ Norwalk ” had to depend
on their estimate of the distance of a light across a stretch
of water on a dark night, and nothing could be more de-
ceptive.

The channel is that portion which is either naturally of
a depth of 14 feet, or has been dredged to a depth of 14
feet, and can be easily traced on the chart by noting the
soundings, and the scale of the blue print chart produced
shewing the soundings is 400 feet to the inch. From the
chart it will be seen that the narrowest part of the channel
is a line through the first black buoy and the lightship, where
it is about 440 feet wide. But it is important to note that
the width through the point of collision, whether the colli-
sion occurred 50, 75 or 125 feet east of the lightship, is, as
shewn on the chart and as stated by the witness Fusey, p-
110, about 850 feet wide, and it is the same width for 400
or 500 feet below, where it narrows slightly, but continues
of ample width for nearly a mile below lightship No. 2. It
will be seen that the channel a few feet below lightship No.
2, widens quickly to an extent of 850 feet, and there is at
least 850 feet to the morth of the line between the two black
buoys, as is established by the chart and the evidence of the
witness Fusey.

All defendant’s witnesses contend that the tug and toW
went north of the fairway of the chanmel, while plaintiff’s
witnesses swear exactly the opposite.

I think it was wrong to say that the lightship lies east
and west, and that the channel was only 440 feet wide where
the collision occurred. It was 440 feet wide at the shoa_lsy
which are westward and north-westward of the lightship:
but the channel is much wider where the collision occurred:

The fairway swings up very much further north than the
east and west line between the lightship. The principal part
of the bend in the channel is considerably below the light:
ship, as the witnesses shew and the chart establishes. Al
the expert witnesses say that the “ Norwalk” should have
stayed below when she saw a tug and tow coming down an
recognised it as such, except Chestnut, the pilot of the “ N_Of‘
walk,” upon whom the responsibility must fall if plaintlﬁs
succeed in their action.

It has been proved, as I stated before, that the *Nor*
walk ” recognised that a tug and tow was coming, when !
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‘::1?8 distant from the « Norwalk” about 3,500 feet. C;‘ip-
is an-ood1-ow says that when he got to the turning buoy, which
. :’ out 3,500 feet east of the lightship, he saw the lights of a
and recognised it as such. Though the experts say it
Wwould have heen prudent for the * Norwalk ” to have stayed
welow, it was not contended by plaintiffs’ counsel that there
itas any statutory regulation to that effect ; but it seems to ms
sov;as ¥ of the duties which rested upon the f‘ Norwalk
i o do, in order to avoid the danger of a collision by meet-
g a tug and tow in a portion of the channel proved to be
I‘::;gerous owing to the fact of its being comparatively nar-
ks and the very material fact that there was a strong cross-
op rent, It seems to me that the current accounts, to a
iaeat extent, for the manner and place in which the collision
thPPened; as it was shewn that the Norwalk ” did not take
seels s“ﬂ}‘f"iently into consideration. The pilot, Qhestnut,
m“rrp 8 entirely to have ignored the current, a.nd Captain Good-
Te frankly says he did not know of the existence of the cur-
Nt at the time of the collision, but he knows it now. At
f(?' 488 and 489 of the Transcript of Evidence he was inter-
gafed and answered as follows:—
tion (})1 I presume you know the channel ¢
“s ortly above that? A. A trifle, yes. i
With Q. So that you get the current in a different pqsmon
regard to your boat shortly above that? A. 1 did not
o‘v‘v then, but I do now. .
A, Y?s' Y.Ou were relying on Chestnut for that kind of thing?
y SIT,

<« ’
know_g' How soon after did you learn this?

hanges its direc-

A. I don’t

cog 2. the « Norwalk ” decided ot £ stay below, as she
Wd easily have done, as has been established in this case,

n .
'Otwlthstanding what the pilot, (Chestnut, says, ghe took the

% coming on, and if in default must be responsible for

5&; ::1(;) nsequences of taking that risk. All the other witnesses
st < b perfectly safe for upcoming vessels to slow up anh
elg, 80 far as the current is concerned, anywhere i the relac)

WouY lightship No. 2; and experts a7 that 1s yhat they
o have done if they had been in the position of the
Iliglcl)trw'alk » and saw a tow coming 4oV, particularly at
-84%, in order to avoid meeting it in & narrow channel near

i :
ghtShlp No. 2, and more particularly in view of the cross-
¢ time to have taken

cur 2
rent, the « Norwalk had p]enty o
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that precaution, but having taken the risk coming on, should
have kept as far to the northward of the channel as possible.
This she did not do, and did not allow for the current. Cap-
tain Goodrow does not seem to have known this, and they
were coming along holding their course, just to clear light-
ship No. 2 by 10 feet. There was a powerful cross-current
which began to bear on the vessel and make it edge or sag
off, and the result was that they found themselves in the
southern part of the channel, as the current had been drift-
ing the “ Norwalk ” continually towards the south, and I
find the collision occurred in the southern part of the chan-
nel at the place above mentioned.

The material question in thig case is as to the manage-
ment of the “ Norwalk” and the tug and tow immediately
before and at the time of the collision ; because no one seems
to have imagined there was any danger of a collision until
it actually happened. I am of opinion it was imprudent in
the “ Norwalk ” not stopping; I find she took the risk of
coming on. I find further that there was nothing to preveI}t
the “ Norwalk ” keeping further north than she did, as it 18
shewn she just cleared lightship No. 2 by 10 feet, and that
the collision might have been avoided if reasonable care and
skill had been employed in the navigation and management
of the “ Norwalk ” by its master and officers and crew. The
“ Norwalk ” did not respect the right-of-way that the tug
and tow were entitled to.

With respect to the sketch made by Captain Goodrow
when examined, and fyled as exhibit D 3, purporting to shew
the position of the boats at the time of the collision, I do
not think that it shews the true position of the vessels at the
time of the collision. This sketch is simply a rough copy ©
the plan or sketch, defendant’s exhibit No. 2, which was pro-
duced subject to plaintiffs’ objections, and has not been
proved; and which plan T refused to allow Captain Goodro¥
to refer to owing to the objections made by counsel of plﬁm’
tiff. This exhibit was produced under reserve of the objec:
tions made to its production by counsel for plaintiff.

These objections are now maintained, and inasmuch 2%
this plan has not been proved, T order it to be rejected fro™
the record.

It seems to me strange that on the night of the accid'ent'
which is proved to have been fine, though dark, with little
wind, that those on board the “ Norwalk ” should not have
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hear 3
o (Vlvhitclilel 3 blasts twice repeated by the tug « Glide,”
tOmary . Iiai l?een conclusively proved to have been the cus-
8 dhock dgo vf; in those waters, notifying up-coming vessels
lights on th r;) pd "l.ls".th"dt they should not have seen the
blast given ? ! w, V::h}‘lg it }s.pr(.wed that they heard the one
to stal‘board)" the “ Glide” indicating that she was keeping
“ lide  w. llt has been proved that the whistle of the
a Cjilsi derab?eadizggn;?(})&)_oarse whistle, and could be Ileard
examil;o(:(llle; fgc; worthy of remark is that all the witnesses
'the ik ‘;S”a ebendant.say that when the collision occurred,
i . T ut a slight one, and a glancing blow. Now
one, that tl, heyond all question, that the blow was a severe
immediate] leﬁliow Of.the barge “Jet » was stove in, and she
eonlparativg] led \\'lth‘ wat)el': that the seven inch hawsers,
and « Jot » {Y new, which %astened the barges “ Winnipeg A
R - .O.the tug « Glide,” were proken, and the barges
gether weré)cllmted, and the ropes fastening the barges to-
B )I‘oke_n, that two of the crew of the barge “ Jet =
selves, IJtlm-pea into the barge “Winnipeg » to save them-
ant’e Witnes“ jl% also shewn by the evidence of two of defend-
s Scs.that. they in any event considered the collision
ence of ne in view of what they did. I refer to the evi-
m J ohnston and Ellis.
very 1e pilot .Chestnut of the
uncertain as to the course

€n
at :ﬁeS}:lws _(and more particularly
which i (}11"“1')’ held before the Wreck Commissioner, and
he first intls evidence he has admitted to be correct), that
Was relyct ended to pass to the south of the lightship, put
at. he at“t]y compelled, as he states, to g0 to the north.
e admittz dated before the Wreck (Clommissioner, and what
evidence . to be correct, will be found at p. 565 of the

terg “%rewhgre did you first get the impressi
8as bﬁoy, going to be narrow? A. When T

terg w%;- Thét was the place where
saw | v(: going to be close? A. 0%
self thatollﬂd- have to take the north side, and said to My

did not want to go there. T was kind of hanging

off to let i
et him get past, and then g0 in behind him. He came

Over }
etween ¢’ and F’ (This refers 0 marks on 2 plan

« Norwalk ” seems to have been
he should take. His evi-
the statement he made

on that the quar-
passed the upper

you realized that the quar-
es, that he was coming:
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produced before the Wreck Commissioner.) TIn fact I
thought he was past us when he struck us, because the tug
was past us and I supposed he would follow right after her.”
Now, with respect to the contradictory evidence as t0
the part of the channel where the accident occurred, all
plaintiffs’ witnesses swear positively that when it occurred,
the tow and barges were in the channel south of the light-
ship, while defendant’s witnesses swear as positively it was
in the channel north of the lightship. Pilot Chestnut says
the barges were north of the lightship, and, at p. 544 of the
evidence, says: “I did not think of going into the south
channel. I gave her (the tow) the whole channel, and
got to the north side myself. That is why I went up past the
gas buoy as far as I did.” It will be seen that this is con-
tradicted by what he said before the Wreck Commissioner,
where he states, “1 would sooner have gone to the southward
but could not.” g
As to the contention of the defendant that the “Nor-
walk ” could not have been in the position where she was
seen after the accident. Tt seems to me that the blow and
the force she received when the collision occurred would have
turned her round so that she could have cleared the light-
ship at least by 10 feet. Now, what did this blow do to the
“Jet”? It stove in her bows, it stopped her—she was g0~
ing 5 miles an hour; it broke 2 seven-inch hawsers and also
broke the ropes fastening the barges together, and turned the
“ Jet” athwart the channel, Yet it is contended by de-
fendant’s witnesses that it had no effect whatever on the
“ Norwalk ” except to scrape a little paint off her bows. HP"*
was a tow, consisting of two barges lashed together, maklﬂ’g’ |
one complete whole, both heavily laden. The “ Winnipeg
was almost as big as the “ Norwalk.” Her gross tonnag®
was over 1,200 tons, The tonnage of the “ Jet” was abo‘lt,
700 tons; and in addition to this there was the tug with
new seven-inch hawsers pulling on its tow. So that we have
practically a single vessel coming down with the momentu™
of the tug and those two barges together. They are coming
down at 5 miles an hour, and collide with the “ Nor-
walk ” which is coming up more or less against the current;
at a speed of at most three miles an hour. All this she.WB
that the collision was a violent one, and I cannot conceiv®
that it had no effect whatever on the “ Norwalk.”
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The “ Norwalk” was & large steamer of about 881 tons
register, heavily laden and proceeding on a voyage to De-
troit. Tt has been proved that after she left Lachine on the
evening in question, about 6.30 p.1- ghe twice touched bot-
tom. Plaintiffs contend that this indicated she steered badly,
hilo dofendant say® that this was owing to the unusual lc.)w-
ness of the water at that time. Howevel the fact 1:e1.nam.s,
she did twice touch bottom ghortly before the collision in -
question occurred.

Tt must be remembered in deciding this case that a to%
of two heavy barges with a hawser of 125 feet in length woul
make it impossible for the tug and tow o 810D OF SO T
more than would be safe in accordance with the necessity of
controlling the tow, while there Was nothing o have preé-
vented the Norwalk 3] stoppiﬂg in the 1’88,01103 belOW hght-
ship No. 2. i

I am of opinion.that the defendant made a ™
assuming that the lightship No. 2 lies east an west, an
assuming that the channel Wwas only
place where the collision occurred. All the
that a tug with a tow descending Lake.St-
hugs closely lightship No. 2, 80 88 0
when going down the channel, and that very
sheers off.

Now, in the present case, if the tow &
80 as to encroach in the porthern palf of
?tent of 10 fect, as contended DY o

esses, this would mnot jn my opinon
walk ” from f ault(} for ,there w};s 1}1)0 occasion for her 0 pass
the lightship so close as she did, as 1 WAL
C_°uision Scayred 50, 15, ot 125 feet east 0
lightship No. 2 there’ was plenty of water 1B the oV
nel for the « N’orwalk » o have kept out .of the way > an
she had done what she a!leg® ghe SEE
act and defence, there would have Ba
collision, and it has been establishe '
llzluch wider at the place where the €
ave stated above.
2 The authorities are clear that even if there ha
Initial fault on the part of the tug and to%> ¥
gﬁ?bproved in the present case b i
e responsible for the colligion; !
sonable skill on the part of the master, 057
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the “ Norwalk,” the collision could have been avoided, and,
in my opinion, such reasonable skill on the part of the
master, officer and crew was not exercised at and before the
collision. There was no occasion to have kept the “ Nor-
walk ” so close to lightship No. 2, and there was nothing to
have prevented her keeping farther to the north, where there
was plenty of water.

Defendant contends strongly that the “ Norwalk” was
properly navigated, according to the evidence of the expert,
Macdonald, a witness examined on behalf of the plaintiff, but
it must be remarked that this witness did not say that the
“ Norwalk,” under the conditions existing at and previou
to the collision, was properly navigated. On the contrary,
he states he should have remained below until the tug and
tow had passed down, or kept well to the north side of light-
ship No. 2. See what he says at pp. 375 and 376 of the
Transcript of Evidence, where he was interrogated and an-
swered as follows:—

“Q. If you were coming up the lake with one of the
steamers, such as you have described—that is a canal size
steamer—and you met a tow coming down, under such condi-
tions, when you could come abreast of her about the light-
What would your duty be under those circumstances? That
is if you had no signals from her whatever? A. Well, if I
met a tow anywhere near the light coming down there, I
would take the other side.

“ (. The north side of the lightship? A. The north side
of the light.

“ Q. Did you ever do that? A. Yes, sir.

“(Q. More than once? A. Yes, sir, more than once.

“Q. And, if you were not gong to take the north side of
the lightship, would you have any other course open to you?
A. Well, if T saw him coming into me in time, I would check
down, and wait below altogether. In order to give him timé
to get out. I could go to the other side if I wished.”

And further on he says:

“Q. Tf you did not know the north channel ag well as the
gouth one? A. I would not go.

“(). What would you do then? A. I would wait below:
outside. There is lots of room there.”

The lookouts, both on the “ Norwalk” and on the tug
and tow, may not have been as efficient as they should have
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been, but T do not think that this contributed at all to the
collision.

Plaintiffs contended ' that the ¢ Norwalk ” should have
stopped after the collision, and offered to render assistance,
which certainly was required as regards the barge « Jet,”
which drifted down and stranded some distance above the
Lachine Rapids, and part of her crew was afterwards rescl'led
by a boat being sent after the tug had returned from towing
the Winnipeg ” to a place of safety. But as the crew pf
the “ Norwalk ” say they did mot hear any cries for assis-
tance, though it is proved that assistance was called for, as
the tug was there, and the barges were near shore, I think,
under the circumstances as disclosed by the evidence, they
Were not in fault in going on as they did. I am of Opmlog
that there would have been no collision if the Norwalk ”
had stopped shortly after she recognized that the “Glide
and her tow were coming down, and this she (_ild when 1t
Was about 3,500 feet away, as testified by Captain Goodrow

. I am further of opinion there would have been no colli-
8ion if the « Norwalk ” had kept further o the north, where
she would have had ample water to have passed the tug and
tow in Safety. : :

The channel was that part of the lake which either natur-
2lly or dredged had a depth of 14 feet, as shewn on the clmrt‘
prodl](‘ed' :

. Now, even if, in the first instance, the tug and tow were
I fault, which T do not find, yet if the collision could have

een ayvoided by reasonable care on the part of the master,
officers and crew of the ¢ Norwalk,” the tug and tow would
110t be responsible for the accident. : :

Now, EIl this point I might refer to a recent Adnllraltly
fase of the « Fna » reported in the Times Law Reporffl’ VOe..

> P. 270, and following, where Mr. Justice Buclifl%v T
®rring to the management of the torpedo Boat 9 ea};i.
‘il““h had been in collision with the steamer Etna, ia}chc;

He failed to act (referring to the officer 1n charg{z 0 e
Jorpedo boat), until too late, and just failed to clear he

. M. 8. « s 7 (1900), P. 267, e 3
“Ommon Jay g6 tiar?:all)izzlce a;fplied, and that 1f the Etrsl:n-
was'initially negl]g:nt yet she m]ght escape if bydr(ela St

e care ang skill th’e « Wear ” could have avoide .

VOL. vii. g.p.m. wo. 9—23+
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This, however, had not been made out to his satisfaction, as
the “ Etna” was not only negligent in getting in between
the two lines of the flotilla, but there had evidently been a
bad lookout on hoard, for she did not see the starboard divi-
sion of the flotilla at all.” And the Judge, having regard to
the negligent navigation of the “ Wear ” also, held both ves-
sels to blame,

The decision in the torpedo case above cited shews that
the “ Sans-Pareil ” case is a binding authority on the Ad-
miralty Court in England; and there, notwithstanding that
the Nautical Assessors in the first Court held that there was
no negligence in the “ East Lothian ” in passing across the
bows of the “ Sans-Pareil,” the Court held as the ¢ Sans-
Pareil ” might, with ordinary care, have avoided the colli-
sion, she was alone to blame for the collision. This case was
taken to appeal on the ground that there was improper navi-
gation on the part of the “ East Lothian,” and the damage¢
sustained should have been, in any event, divided. Different
assessors assisted the Court of Appeal, which confirmed the
judgment of the Court below, and which asked the assessors
the following question as mentioned at p. 282 of the Pro-
bate Reports, 1900:—

“ Q. Was the ¢ East Lothian’ under the circumstances of °

this case guilty of negligence in passing across the bows B
the ¢Sans-Pareil’?” The answer is: It was improper
aavigation,” which the Court of Appeal took to mean that
the assessors did not advise them in the same way as t‘hu
‘clder brethren in the Court below, and accepted their advicé
80 given. :

Lord Justice Smith, in giving judgment, at p. 283 of
the reports, said: “The well known rule of contributory
negligence laid down by Lord Penzance in the House f)f
lords, in Radley v. The London and North Western R{iﬂ‘
way Co., L. R. 1 A. C. 754 is, ‘ that the plaintiff in an actioP
ror negligence cannot succeed if it is found by the jury that
he has himself been guilty of any negligence or want of 0T
dinary care which contributed to cause the accident’; but

there is this qualification equally well established, n.amel}’f
that though the plaintiff may have been guilty of negligenc®
and although that negligence may in fact have contributed t0
the accident, yet if the defendant could, in the result by t?’e
exercise of ordinary care and diligence, have avoided the m13:
chief which happened, the plaintiff’s negligence will not ex
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“Use him. The case of the “ Margaret ” (Cayser v. Carron Co.,
APP- Cas, 873), shews that the common law doctrine is
applicable to sych g case as that now hefore us.”

I_{Efel'ence might also be made to the remarks of Lord

ustice Williams, who, at p. 287, said: —

“The only remaining question is whether, applying the
“ommon Jay rules to this matter, there is evidence of such a
State of circumstances that the plaintiff is disentitled to re-
SOver. - That there was negligence by the plaintiff there can,
o My mind, be no doubt, If the cvidence of our assessors
'S Tight, there obviously was, and, speaking for myself, T
entirely gagreq with the view they take. But, according to the
rule lajq down in Radley v. London and North Western Rail-
Vay Co. that is not stlff}cie11t; you must shew that the negli-
ggnce Was of such a character that the defendant could not,
Yith ordinary skill and care, have avoided the accident. That
rule applies equally in the Court of Admiralty where the
Practice ig that if hoth ships are to blame, the damage is to

divided ; (See the “ Margaret:” Cayzer v. The Carron Co.,

App. Cas. 873). 1In that case Lord Blackburn and Lord
Watson made it clear that the common law principle gov-
18 the Admiralty Rules, and that if the consequences of

€ neglect of plaintiff could have been avoided by 0rd1nary
care and prudence on the part of defendants, the negligence
of Plaintifrg would be no answer to the action.”

In the case of the Hamburgh Packet Co. v. Desrochers,

“X. C. R. 304, BurBIDGE, J., in rendering judgment, gmd —

“The effect of the statute (veferring to the English sta-
t}lte is to impose on a vessel that had infringed a regula-
B Which jg prima facie applicable to a case, the burden of
P ToVing  pot only that such infringement did not, but. that
b coulq not by possibility, have contributed to the accident.

at is the rule for which the appellants contend, a'nd it 1s
10 doubt the rule to be followed in Canadian Cm_lrts in cases
of collisiong on the high seas, but it is not applicable where

¢ collision occurs in Canadian waters.” Ui
his mygt always be borne in mind when cogsx(]ermg th‘e
English authorities, and such authorities prior to 1873
L only applicable, the English law having been th;an
hangeq, Previous to that time the law was the same as the

Present (apaq;
an law.
he case of the « Khedive ” is referred to at pp. 303-4 of

8 Exchequer Court Reports, as follows:—
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“The alteration of the law in 1873 was an imporfant
one. The occasion of it, and its effect, will be seen by refer-
_ence to the following cases: In Tuff v. Warman the defend-"
ant was charged with having so negligently navigated a steam
vessel in the river Thames as to run against and damage the
plaintiff’s barge. The case came before the Exchequer Cham-
ber in 1858. The effect of the decision cannot, I think, be
better stated than it was by Lord Blackburn in the case of =
the ¢ Khedive,” decided by the House of Lords in 1880:
‘On the construction of this and similarly worded enact:
ments, it has been held, in Tuff v. Warman, that though the
plaintiff had infringed the rules, and by his neglect of duty =
put the vessel into danger, yet if defendant could by reason- =
able care have avoided the consequences of plaintiff’s neg- =
lect, but did not, and so caused the injury, the plaintiff coyld o
recover, as under such circumstances the collision was not 5.
. occasioned by the non-observance of the rule’ This, M g
he adds, ¢ prevented the statute from producing the eﬁe‘ft LA
that those who framed it wished ; but nothing was done until S
attention being apparently called to the subject by the casé =
of the “ Fenham,” Section 17 of the Merchant Shipping Acts i |
1873, was enacted.” ” : ‘“;.-
This was evidently one of the earlier cases referred tO. n
the judgment of the Exchequer Court, where the presiding
Judge said :— : A
.~ “When that happens,” (referring to the collisions 1% -
Canadian waters), “ the rule to be followed is that establish 4
by the earlier cases; it is necessary then in considering the .
English authorities to distinguish between cases decided be,—’ 8
fore and those decided after 1873, when the Act was pasﬂed" ol
With reference to the jurisprudence bearing partimﬂ_‘rly o
on this case, it is well known that from the Victoria Bridge
down we are practically under the International Rules of % 'l
Road, that is to say, the Canadian Government has mafle ti’ e
Imperial Rules applicable in their entirety from the Y:ctol‘
Bridge down stream. But from the Victoria Bridge g :
stream we are under the regulations as passed by Order e
Council on the 20th April, 1905. These Rules are prmte‘i &
the first part of the volume of the Dominion Statutes, e
5 Edw. VIL, p. 60. Art. 25b of these regulations is imp®
ant and reads:— v
“In all narrow channels where there is a curre?®
and in the rivers 8t. Mary, St. Clair, Detroit, Niagara 80¢ =2

<
4/

=
€
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! :;::I;igczl’la;‘lrh]en-t‘t‘}o st.eamers are meeting the descending
sels shal] }iaveli‘re' ‘13 r]yght' of way 'and shall, before th? ves-
8ach other " pive tIi:\)e .(:\ 1tlhm thﬁe dlstan@ o_f half a.mlle. of
she Rldoi ,t(:’t £ ”L Sl?fla. necessary to lndlcatti‘wll}ch’flde
giviny 4 ake. This was doge by .the Glide ” by
A .8 the one blast of her whistle, indicating that she was
PIng to starboard.
3 deId‘Y)o—UId al»io.refer to the case of the “Independence ™ de-

s Y ﬂ;e Privy Council in 1861, see reported at 14 Moore
e W’af.jn 03. In that case the ship t.hi.lt met the tug and
walk » 1 & much more favourable position t.;han t}}e *ENI or-
i e § }m thl.s case, beqause she was a sailing ship. This
ship in ;le Privy Council said when they held the sailing
e ault: at p. 115, Lord Kingsdown, in giviffg the

gment of the Court, said :—
WindA Sre!teamer unencumbered is nearly independent of 't}'le
i th.l't he can turn out of her course and turn into it again
By ittle difficulty or inconvenience. She can slacken or
in onase %lel‘ S'peedl, stop or reverse her engines, and can move
athe # dlrecjﬁlon or the other with the utmost facility. But

s amer with a ship in tow is in a very different situation.
s o not in anything like the same degree mistress of ‘her
i SLH,OtIODS, S!le is under the control of and has to consufler
"y 1P to which she is attached. She cannot, by stopping
is foﬁ'ers_mg her engines, at once stop or back the ship which
Brog }:)_Wlng her. By slipping aside out of the way of an ap-
rani g 'Ng vessel, she cannot, at once and with the same
attl; hlty, draw out of the way of the ship to which she is
the c' ed, it ‘may bhe by a hawser of considerable length, and
br" VeTy movement which sends the tug out of danger may

g the ship to which she is attached into it.”

I 'Wou]d also refer to the case of the “ American ” and the
Syria,” reported in Law Reports, 6. Privy Council
1;;:% P. 12%. This is a judgment of the Privy Council in
she - In that case the “ American” was found _t9 b]am.e;
Sir I‘{VHS towing the “ Syria,” and both struck a sailing ship.
o obert Collier, in delivering the judgment of the Court,
in Tment@d upon the decision and the passage above' quoted

he « Independent,” and the effect upon that decision of
Si:nls)romu]gation of the new regulations for preventing colli-

“Iﬂ.t sea. His words at p. 130, are as follows :— 3
e t 18 true that this case (referring to the Independence™)

S decided before the promulgation of the present regula-

13
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tions for preventing collisions at sea, which in terms direct
that where the courses of two vessels involye risk of collision,
the steamship shall keep out of the way of the sailing ship,
and the sailing ship shall keep her course, subject to due re-
gard to dangers of navigation and to special circumstances
rendering a departure from the rule necessary in order to
avoid immediate danger.” He goes on to say:—

“But the rule of navigation, though formulated, can
scarcely be said to have been altered by the regulations, and
the distinction taken between the relations of an encumbered
and unencumbered steamer is manifestly a Just one and still
applicable.”

Marsden on Collisions at Sea, 5th ed., published in 1904,
summarises the English Jurisprudence at page 166 and
following. At page 166 he writes:—

“It is obvious that a tug with a ship in tow has not the
same facility of movement as if she were unencumbered.
She is not, in anything like the same degree, mistress of her
own movements. She cannot, by stopping, or reversing her
engines, at once stop or back the ship in tow.” . . . He
continues :—

“1In taking measures to avoid a third vessel she has to

continue her tow, and a step that would be right and take ' ."I

her clear, if she were unencumbered, may bring about a col-
lision between her fow and the ship she herself has avoided.
Although, therefore, it is the duty of a tug with a ship in
tow to comply, so far as is possible, with the regulations for
preventing collisions, it is also the duty of a third ship to
make allowances for the encumbered and comparatlvely dis-
abled state of the tug, and to take additional care in ap-
proaching her.”

And at page 344 this author, referring to the require'
ments for lights, states:—

“The distlngulshlng lights of the tug are ¢ for the pur-
pose of warning all approaching vessels that she is not in @
respects mistress of her movements,” and to shew that she is
encumbered.”

And at page 487, states:—

“The Supreme Court in America has held that a vessel
undertaking to pass another in a narrow channel, or navigat-
ing such a channel in weather that makes it dangerous, doe8
o at her own risk.”
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And at page 444 :—
' ‘f In determining, therefore, what are the proper steps for
:];ild'{) to take in or(?er to ;}\'oid annth?r approaching her in a
Ng river, the sinuosities of the river, and also the usual .

co : ; : i i
2 “I'ie of vessels in the river must be taken into considera-
lon,

And at page 445 :—

5 .“ It has recently been held in the Admiralty Division that

'8 prudent rule in a winding tidal river, in the absence of
Speglal regulations for a steamship about to round a point
38ainst the tide to wait until a vessel coming in the opposite
(.hrectiOIl has passed clear, and a steamship was held in fault
oy disregal‘ding this precaution.”

And at page 331 :—

f‘ A vessel is not justified in delaying to take precautions
l_lnm the last momexit, or in trusting to be able to ‘shave’
€8T of the other, Tf by doing so she frightens the other
Intg taking o wrong step and a collision occurs, she will be
"esponsible for the entire loss.”

Here again it may be said that if it were true, which I do
n.ot admit, that the .t.ug and tow were ten feet north of the
¢ Of the lightship, and if being there, considering the
dlreetion of the current and other attending circumstances,
“Onstituteq » fault, T am of opinion that, under the principles
ad down iy the above cited authorities, the tug and tow
could not }e held responsible for the collision brought about

Y the « Norywylk.”
b I would refer also to the case of the “Hibernian,” 2
tuart Admiralty Reports, p. 148. The judgment was
redereq i 1870, and the Privy Council judgment will be
foung in L. R. 4 P. . p. 511; also to the case of the “ Earl
of Lonsdale,"’ Cook’s Admira]fy Reports 153, a judgment of
® late Mr. Justice Stuart, where it was held:— :

“ Where a steamship ascending a river, before en.termg. a
Narrow anq difficult channel, observed a tug approaching with
 train of vessels behind her. and did not stop or slacken speed,

©Ad wheye g subsequently collided with the tug and her tow,
eld the steamer was to blame for not stopping when entering
€ channe) » :
t 'I_‘]“'S judgment was confirmed in the Privy Cpuncnl; and
'le Judgment of the Privy Council is reported in the same
Volume (¢ Cook, page 163,
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The American jurisprudence is in the same sense, and it
1s unnecessary to quote the cases at length, as a great many
of the more important decisions are cited in plaintiff’s written
argument.

I might also state that Malette’s evidence has been re-
ferred to, pages 253 and 254 of the Transcript of Evidence, in
which he stated it would not be proper navigation to go north
of the line of lightship No. 2; and this has been strongly
urged against the plaintiffs on the assumption that the line of
lightship No. 2 runs east and west; but the line does not run
east and west as shewn by the charts and explained by Mr.
Leger at page 124 of the evidence, but in a north-easterly
and south-westerly direction; so that when the lme of the
lightship is properly laid, Captain Malette’s evidence is per-
fectly explainable and seems to support plaintiff’s preten-
sions; and this has been satisfactorily explained by Mr.
Howard, one of plaintiffs’ counsel in his argument.

Having carefully examined the able arguments of the
counsel, the authorities cited on both sides, and carefully ex-
amined the jurisprudence bearing on this question, and the
evidence of record, I am of opinion that the defendant is
solely to blame for the collision in question, and is responsible
for the result in damages.

I am further of opinion that the collision in question
could have been avoided if reasonable care and skill had been
exercised by the master, officer and crew of the steamship
“ Norwalk.”

I am, consequently, of opinion that the said steamship
~ “Norwalk ” is solely responsible for all damages caused by
the said collision ; and I consequently find in favour of plain-
tiffs, and maintain the plaintiffs’ action, and do condemn the
defendant, the ship “ Norwalk,” her owners and bail in the
amount to be found due on plaintiffe’ claim, together with
costs of the principal action; and do further adjudge and
order that an account be taken, and refer the same to the
~ deputy registrar, assisted by merchants, to report the amount
due: and order that all accounts and vouchers with reports
in support thereof be filed within six months after the date
of the present judgment: and do further order that any
amount to be found due by the defendant for damage to the
cargo of the barge “Jet.” said barge being owned by the
plaintiffs, be paid over in due course by plaintiffs to the said
intervenant who has been proved to have bheen the owner of




SHIP “ NORWALK " v. MONTREAL TRANSP'N CO. 389

the care ;

ti:llcr»“{’o of the said barge “ Jet” when the collision in ques-
anaOCCul‘red; and do order that defendant pay to the inter-
I nt the costs of his said intervention up to the date of its
allowance,

Judgment accordingly.*

. DOMINION OF CANADA.
“XCHEQUER (lOURT. NoveMBER 23RD, 1909.

m
HEPSHI}’ « NORWALK * v. THE MONTREAL TRANS-
ORTATION (COMPANY AND ALEXANDER D.
THOMSON.

Shipping—CCollision—Negl igence——-Ewidence——Costs.

An appeal from Deputy Local Judge ‘in Admiralty for

Quebec,
l(:}Ilarke, K.C., for appellant.
oward, for respondents.

Shipcﬁsls\;: L8, J.:—The appeal in this case is on bghalf of the
Deput orwalk » from a judgment of Mr. Ju'stlce Dl}nlqp,
of QuybLOcal Judge in Admiralty for the Admiralty District
ab(‘)ve)e ce, delivered on the 12th May, 1909 (Reported

ber 'f::t.appeal was argued before me on
Shog?unsel.for both the appellant and respondents, after
al‘g‘un{ stating their points, requested that 1 should read_the
em ents of counsel before the local Judge and consider
) as addressed to me.
exten}éese arguments had been taken by the stenographer and
case f ed. Mr. Holden, K.C., and Mr. Howard argued the
or the plaintiffs, and Messrs. Clarke, K.C., and Angers,

CS, for the defendant.
ment::]Ce the argument I have read an
. Bach of the counsel presented the case for his respective
aflicting testimony an
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: ery able way, sifting the ¢
u J s v .
8INg the respective s%ews, and also dealing with the legal

Questiong,

Caugef the local Judge has erred in hi
of want of assistance of counsel.

the 14th of Septem-

d re-read these argu-

s conclusion it is not be-

: he Judge of the BEx-

Chegq EbITor’s Nore.Confirmed on appeal 0 t
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l‘vCourt, see helow.
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I have carefully read the evidence given at the trial, and
I am of opinion that the learned Judge has arrived at a cor-
rect conclusion. :

The question at issue in the main turns upon disputed
questions of fact, and 1 would be loath to overrule the trial
Judge who had the benefit of seeing and hearing the wit-
nesses, and was in a much better position to judge of their
credibility than I can be, sitting in appeal.

I wish to state, however, that after a minute perusal of
the evidence with the contentions of counsel before me, T am
of opinion that the learned Judge arrived at a proper conclu-
sion, and I agree with him in all his findings.

The learned trial Judge has dealt with the evidence and
law in a very exhaustive opinion, and it would be mere re-
petition on my part to add anything to his opinion.

It was proved conclusively at the trial that the tug
“ Glide ” on two occasions blew three short blasts, the custom-
ary signal in those waters, to notify up-coming vessels to
check down. Tt is said that these blasts were not heard by
those on board the “ Norwalk.” Mr. Angers, K.C., during
his argument, cstated that it was fortunate they were not
heard, as since 1905 three short blasts mean: “ My engines
are going full speed astern.” This, however, is only east of
the Victoria Bridge, and is not a rule applicable to the waters
in question.

The “ Norwalk ” was aware that the tug “ Glide” had &
tow. Tt is proved that the beam of the “ Winnipeg ” is 37%2
feet and the beam of the “Jet” 30 feet. The beam of the
tug “ Glide ” is 16 feet. ~

The “ Winnipeg ” was on the starboard side and carried
the regulation green light. The “Jet” was on the port side
carrying the regulation red light. Tt is said that those oD
board the “ Norwalk ” did not see these lights, giving as &
reason that they were apparently obscured by the lightship
No. 2. This lightship is about 35 feet long and 10 to 12 feet
beam.

Had the “ Norwalk ” been in that part of the channel
northerly of the lightship with the lightship on her port bow,
and the tow in the channel northerly of the lightship it is diffi
cult to understand how the lights, or one of them, wonld be
obscured. It is quite evident to my mind that the pilot of the
“Norwalk ” deliberately intended to pass the light ship OB
the southerly side. .
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I think, as the learned Judge finds, the “ Norwalk ” is
solely to blame.

A minor point was raised by Mr. Clarke as to that part
of the judgment ordering the defendants to pay the costs of
the intervenant up to the time of the allowance of the inter-
vention. Tt was stated that no opposition was made to the
intervention, and that in the previous part of the learned
Tudge’s reasons it was stated that it has been admitted by the
Parties that the intervenant was the owner of the cargo and
“the foregoing motion is consequently granted, hut without
costs.” The learned Judge, however, when using this lan-
fuage, was dealing with an application on behalf of the plain-
tiffs for leave to amend the statement of claim. The motion
on behalf of the intervenant had been previously dealt with,
and an order made October 21st, 1908, and the costs were
reserved. No doubt the learned Judge would amend the
Judgment if it was not intended to order the defendant to pay
hese costs.

The appeal is dismissed with costs. T think there should

no costs of the appeal to or against the intervenant.

Appeal dismissed.

NOVA SCOTIA.

- SverEME Courr. JurLy 28tH, 1909.

B LOVITT v. SWEENEY ET AL

Land — Fraudulent Conveyance — Insolvency of Grantor—
Possession at Time of Conveyance — Title — Pleading—
Amendment.

G. Bingay, K.C., for plaintiff.

J. A Grierson, for defendants.
Russerr, J.:—The plaintiff accommodated the defend-
ant Jacol, Sweeney by endorsing his promissory note or notes,
AVIng as security some shares in a joint stock company. : T}“‘
Said defendant desiring further accommodation, plaintiff

28reed (o endorse, provided security could he given, and de-

ndant offered him as such security a deed of a property at
Ymouth, Plaintiff accordingly endorsed to the extent of
000 on the security of the conveyvance which was made on
uly 1st, 1904, the note being endorsed in October, 1904.
€ Note 8o endorsed was not paid at maturity, and was Te-
Neweqd fop $1,850.  About a vear later, Jacob Sweeney having
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in the meantime assigned, notice was given to the plaintiff
by the assignee asking him to realize on his security so that
a dividend could be computed on the unpaid portion of his
claim. This led to the assertion of a claim by Frederick
Sweeney, the other defendant, a son of Jacob Sweeney, that
the property belonged to him and not to his father, and it is
in evidence that the property had been conveyed by the son
to the father in 1896 in trust—the deed not to be recorded
unless nor until directions to record it should be given by the
son. No explanation was given of the reasons for this trans-
action, and the plaintiff asserts that he had no notice of any
trust under which the property was held when he endorsed
the note for Jacob Sweeney, nor until more than a year after-
wards. Frederick Sweeney alleges a conversation with the
plaintiff before the making of the endorsement, in the course
of which he notified him that the property was held in trust
by his father. He fixes definitely the date of this alleged con-
versation, and the place, which was Yarmouth, but the plain-
tiff has proved to my satisfaction that he was not in Yarmouth
at this date, but for some time before and after the alleged
date of the conversation was in the United States. Plaintiff
distinctly denies that any such conversation took place at any
time, and T do mot think it at all likely that the plaintiff
would have accepted the property as security for the accom-
modation, with notice that it was the property of the son, and
not of the father, who held the deed and made the conveyance.
T conclude that the plaintiff had no notice of any trust. Tt
is contended, however, that he took nothing by virtue of the
conveyance, because at the time it was made Jacob Sweeney
was not in possession, the property being in the possession of
Frederick Sweeney or his tenant. | do not think that
this contention can prevail. The defendant Frederick Swee-
ney for some purpose of his own, unexplained, and which on
its face suggests a frandulent design of some kind, enabled
the other defendant to deal with the property as his own.
and on the strength of that title the latter has conveyed to
the plaintiff for value. T cannot think that the party so deal-
ing with the property can be heard to say that his grantee

no power to so convey it. The objection that Jacoh Sweeney
was out of possession at the time he conveyed to the plaintiﬂ
is of a technical nature, and as T read the opinion of Graham,
E.J., in Brown v. Dooley, 36 N. 8. R., at p. 72, the equitable
title to the property passes to the grantee from a grantor out
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of possession who has the legal estate. The only reason why
the legal title does not pass is that it would be against the
common law principle that a lawsuit cannot be sold. If the
plaintiff has the equitable title, and there is a competition
between his equities and those of the defendant Frederick
Sweeney, 1 think those of the plaintiff must prevail. It was
the action of the latter with reference to the property that
made it possible for the defendant Jacob Sweeney to pro-
ture the accommodation from the plaintiff on the strength of
the apparent legal and equitable title, and he must suffer the
Consequences. An amendment of the particulars of notice
Was asked for at the trial, which I granted, although consider-

- 0g it unnecessary, and as every possible ground of recovery

and defence was fully raised at the trial, any other amend-
Mment in the pleadings necessary to cover the facts brought out

and secure a decision on the real merits of the case should be
made,

NOVA SCOTIA.
: COUNTY Courr ror District No. 7. OcroBEr 20TH, 1909.
REX v. MICHAEL McISAAC.

- 8. Liguor License Act—Infringement—=Social Club—=Sale
of Liquor by Secretary without License—Liability.

N

i This is an appeal from the Stipendiary Magistrate’s Court
Or the city of Sydney.

R.Mm. Langille, for appellant.
F’nlay MeDonald, for informant.

8eliFn“I.AAYS()A\:. (l0.C.J.:—The defendant was convi‘cl.;ed for
then}% l"lll_or without a license contrary to the provisions of
~\0va Scotia Liquor License Act.
he defendant is secretary of “ The Highland Club,” a
terc{) Corporate, incorporated for the promotion of social .in-
" rse among its members, to provide them with reat'lmg
M8 and with such amusements as the managing committee
May determine,
hundhe membership of the club at this time was ahout one
nnmbr:d i each shareholder is a member of the club and' has a \
T corresponding to the number of his stock certificate.
Ser ‘dm not appear to be any entrance fee or vearly sub-
S Ption. e purchase of one share of stock entitles a per-
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son to all the privileges of the club, including the purchase of
liquor, which is claimed to be the property of the club, and
kept solely for the use of the members.

There is no evidence that the liquor kept was the property
of the club.

The custom of the club is, that a member orders liquor
from the steward. He gets the supply and then sells to the
members (evidence of defendant). 2

The club used rooms in the huilding occupied by John
Melsaac, the steward of the club, brother of the defendant.
The liquor was kept in a room in the same building, but
whether in one of the rooms used, owned and occupled by
the members of the club is not shown by the evidence. The
defendant admits acting as steward for or in place of his
brother on two or three occasions, and says he was so acting
at the time he made this sale in which the information in the =
proceedings was laid.

There was no further evidence taken at the hearing of
this appeal, and I have hefore me the evidence taken by the =
magistrate at the trial, from whose demsmn this appeal 8,
asserted. 7

T think the magistrate was truly justified in coming t0 B
the conclusion, that the defendant was guilty of a violation
of the License Act, and properly committed him therefor. #

I do not see that the case of Graff v. Evans, 8 Q. B. D. 58
37, relied on by the defendant, has any application in thif 4
case. The club in that case was an unincorporated associd~
tion. The sale was by the manager to one of the members =
of liquor, the property of the club. T think, in the study ¢
the decision in that case the true ground for the decision will
appear to be the fact that the Licensing Acts of 1828 never
considered or intended clubs to come within their scope:
Huddlestone, B.’s decision. -

These Acts specified the persons to be licensed. The Noﬁ .
Scotia Act forbids all persons (including firms and ('Ol'Pon
tions) to sell without a license,

This case is in some respects analogous to the Queen ; 3
Hughes, 2 Can. €. C. 5. Tn that case the charter of the el =
(an inland corporation) forbade the selling of intoxica
liquors by the club. ol

The liquor was kept by the steward in a room in (e
building leased by the club, but under the control of

-
®
=) = 5
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steward, for the use of the members of the club. The steward
Was convicted for keeping liquor for sale, and the appeal
Court confirmed the conviction.

In this case the liquor was kept in the house occupied by
John MclIsaacs, nor can there be any as to that of the defend-
the evidence discloses, probably had the property in the
liquor as well. There can be no question as to the liability of
John MecIsaac, nor can there be any as to that of the defend-
ant. He says that he acted as steward on two or three occa-
§i0ns in place of his brother, and was so acting on the occasion
0 question. T do not say that in this case, if the liquor was
clearly proven the property of the club, the defendant was not
Properly committed convicted. The decision of Mr, Russell,
Bow Mr. Justice Russell, in Rex v. Walsh, 29 N. S. R. 521,

a8 not, so far as I am aware of, been questioned. He convicted
he steward of an incorporated club for selling liquor, the pro-
Perty of the club, to one of its members. Tt would seem from
he evidence that the sole purpose of the “ Highland Club ™
g Was to supply liquor to its members. It has all the earmarks

! i of an illegal club, as stated by Daly in his Club Law, p. 98.
OWever, it is unnecessary to discuss this phase of the
question,
h The conviction will be confirmed and the appeal dismissed
With costs,
NOVA SCOTIA.
‘I\.I -

Counry Courr ror Distrior No. 7. NoveEMBER 17TH, 1909,

: -," REX v. MARGARET RYAN.
¥ N,

S; Liquor License Art-lnf"ringenwnt—.Qelling {A’quor
Withoyt License—Non-intoxicating Beverage—" l.’?lscner
r "—Knowledge of Intoxicating Nature—Liability.

0 This Was an appeal from the Stipendiary Magistrate,
ty of Sydney.

A.- D. Gunn, for appellant.
Mlay McDonald, for informant.

o FINLA"“"N. C0.C.J. :—This is an appeal from a convic-
B ]P ARainst the defendant for keeping liquor for sale wifhout
| » contrary to the provisions of the Nova Scotia Liquor
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_expressly prohibited without reference to the intent or pur
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License Act. The defendant was conducting a fruit and
candy store as well as a restaurant at Whitney Pier, Sydney.
She sold soft drinks in her store. The drinks were all ex-
posed without attempt to concealment. She swears that she
never, to her knowledge, sold intoxicating drinks, and would
never knowingly sell or keep any intoxicating liquor for sale.
The liquor which the inspector found on her premises was
purchased by her in good faith as non-intoxicating and non-
aleoholic liquor. She also swears that she had no knowledge
or suspicion ‘that it was otherwise than as represented. The
inspector visited her premises, found two or three cases of
liquor marked “ Pilsener Beer,” and took a bottle away which,
on analysis, was found to contain 7.40 per cent. of alcohol
in volume and 5.94 per cent. of weight. The defendant’s
solicitor contended that there is a difference between selling
and keeping for sale. That when a sale is effected the =
offence is committed, and knowledge of the nature of the
liquor sold is not essential, but that in keeping for sale know-
ledge is essential. That if the party shews that he only in-
tended to sell non-intoxicating liquor, and if he happens by
mistake or ignorance to have intoxicating liquor in his pos {
session that he cannot be said to keep them for sale for the
reason that he never intended to sell intoxicating liquor. That
knowledge of the quality of the liquor must be brought home
to him, otherwise he does not commit the offence. I re

that I cannot accept this view, and must hold the convictio?
good. The License Act is an absolute prohibition of selling oF
keeping for sale without a license, and there does not seent to -
be any differenc in these two offences so far as knowledge o
the quality is concerned. In nearly all sumptuary
statutes mens rea is mot essential to the commission of 8
offence, and the only intent required is the intent to sell, an%
if the articles sold or intended for sale are without the prohibl
tion of the Act the offence is complete whether the acc ,’r
knew of the character or quality of the thing sold or nof- 4
The Courts of Massachusetts, as well as those of Engl‘nd', 7
hold this view. Hoar, J., in Comm. v. Boynton, 2 Allen 160, i
case of selling, said: “If the defendant sold the liquo™
which was in fact intoxicating, he was bound at his pertt 0 -
ascertain the nature of the article sold. Where the act *

A
:

pose, and the party committing it was under no obligation ‘
! 3
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act in the premises, unless he could do so lawfully, if he
violates the law he incurs the penalty. The rule that every
man is conclusively presumed to know the law is sometimes
productive of hardship in particular cases, and the hardship
ifB no greater when the law imposes the duty to ascertain a
act.”

In Comm. v. Goodman, 97 Mass. 117, case of keeping for
sale, Bigelow,J., said: “ The offence w.th which the defendant
18 charged might have been committed irrespective of any
!mowledge on his part that the liquor kept by him was
intoxicating. The statute prohibits absolutely the keeping
of such liquors with an intent to sell. The intent applies solely
to the purpose for which they are kept and not at all to the
nature or quality of the article. This a person is bound to
know or ascertain, at his peril. Whether he knows or not he
commits the offence by keeping an article which is in fact
Intoxicating with an intent to sell it.” This principle is
affirmed in Comm. v. Savery, 145 Mass. 212; Comm. v.
O’Kean, 152 Mass. 584; Brook v. Mason, 72 L. J. K. B. 19,
and Emary v. Nollath, 72 L. J. K. B. 620.

There is no question that the liquor in question found
On the defendant’s premises was intended for sale. 1 believe
the defendant had no knowledge of the quality of the liquor,
but that is no defence. To hold otherwise would be to review
the Act in operation. I have no doubt this is a hardship on
the present defendant, but all laws may work individual
€ases of hardship, still they must be given effect. The con-
Vietion will he affirmed, but in this case without costs.

—_—

NOVA SCOTIA.
Counry Court vor Districr No. ¥. NOVEMBER 17TH, 1909.

REX v. LOUIS SIDOWSKL
N.s Liquor license Act - Infringement — Knowledge —
Liability.
o This was an appeal from the Stipendiary Magistrate,
1ty of Sydney.
A.' D. Gunn, for appellant.
Finlay McDonald, for informant.

.F INLAYSON, (0.C.J.:—An appeal from
*80inst the defendant for keeping intoxicating liquor for sale

a conviction



~

398 THE EASTERN LAW REPORTER.

without a license contrary to the provisions of the Nova Scotia
Liquor License Act. In all these cases, as I understand it,
there has been an agreement that a bottle of the liquor taken
should be sent to a chemist at Halifax for analysis, and that
the certificate of the chemist would be sufficient evidence of
the percentum of alcohol in the liquor. In this case Mr.
Gunn, for defendant, objected that there was not suflicient
identification of the bottle received from the chemist as the
bottle sent for analysis. This is a question entirely for the
discretion of the magistrate who tried the case, and his being
satisfied, I am not going to question his finding. In this case
the defendant contends that he was ignorant of the fact that
the liquor he was selling, and which he was keeping for sale,
was intoxicating or alcoholic, and therefore has not com-
mitted the offence of keeping for sale without a license. He
says that the liquor was sold him as non-intoxicating ; that he
never to his knowledge sold intoxicating liquor; that he =
bought the liquor in good faith, relying on the word of the
sender; that it was non-intoxicating and non-alcoholic. 3
I must hold that this is no defence for the reason given
in the case against Margaret Ryan.* T fully agree in the
finding of the magistrate. The conviction will be affirmed
and the appeal dismissed with costs. :

NOVA SCOTIA.

S , 7 , County Court ror Districr No. 7. NovEMBER 24TH, 1909 ‘.:
2 IN, CHAMBERS.

REX v. FRED T. QUIRK.

N. 8. Liquor License Act—Infringement—Supplying Liquor

[ to Minors—Conviction—Offence Committed by Servant 0f
v ‘ Licensed Vendor—Knowledge of Master—Instructions “’ ?
B Servant—Contravention— Liability.

-.; 3 This was an appeal from the Stipendiary Magnstmte'
Court, City of Sydney. .
F;:"; \ R. M. Langille, for appellant. ‘-
1" Finlay McDonald, for informant.

i

*Evrror's Nore.—Reported ante, page 395. - |
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Finvayson, Co.C.J.:—This is an appeal from a convie-
tion by the stipendiary magistrate, under sec. 62, Nova Scotia
License Act, by which defendant was convicted of supplying
or furnishing liquor to minors.

The evidence discloses on these different occasions that
liquors were supplied to minors by employees, of the defend-
ant, on the written order of one Peter Carlin. On none of
these occasions was the defendant present. The defendant
SWears that his instructions to his employees were not to supply
any liquor to minors, except on the written order of their
Parents. It was admitted that none of the minors, to whom
!iq\mr was furnished, was the child of Petex Carlin. There
18 1o doubt the object aimed at by this section was to prevent
Minors frequenting bar-rooms and preventing them getting
liquors under any pretence whatever. And it is probable that
the magistrate did not consider the prohibition to supply
Minors wide enough, that under the instructions an offence
could have been committed; that supplying the minors on

he parent’s written order would not constitute a defence. In
this case, however, the furnishing of the liquor to the minors
‘ Was in distinct violation of the master’s instructions. It
¥as done without his knowledge or consent.  Is the master

liable for the illegal act of his servant committed without his
OWledge? The cases support the proposition that if the
Master’s business is illegal, he is responsible for the acts of

18 servants whether he had knowledge or not. But if the
PUsiness js lawful, the master is not criminally liable for the

9 llegal acts of his servants alone, without his knowledge or
“Onsent, express or implied, or in his absence and in disobedi-
en?{e to his instructions, unless the particular statute, under
, wh‘?h the offence is committed is broad enough to hold him
n %0 liable, In this case the defendant is conducting a legiti-
] Mate huginess, Section 62 enacts that a licensee shall not
b :zpply or furnish or allow to be given, supplied or furnished

Or about the licensee’s premises, any liquor to minors. Itis
% Yiolation of this section which is complained of. Besides
EL) the money penalty, the licensee forfeits his license and. is
Creafter disqualified from holding a license. 'I‘.he section
Al tio::g 4 highly penal one, must be given the strict mterpx:tﬁi
iab] of a penal statute, and the defendant should not be he .
« 0 unless he ig clearly within its terms. The wor
OW™ in this section, must, at least, be deemed to
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imply knowledge, as it implies the power to prevent. I take
it, therefore, that before a licensee can be held responsible for
an offence under the section, he must have either supplied the
liquor to the minor, or he must have connived at the act of
his servant in furnishing the liquor—mens rea must be P
shewn. He cannot, in my opinion, be held responsible for =
the act of the servant furnishing the minor, contrary to his
instructions. If there was connivance, it was incumbent on
the prosecution to prove connivance or knowledge before -‘
they could ask for a conviction. RL

His own evidence is clear as to what his instructions
were. They were probably not as wide as they should have '
been, but were wide enough to include in their prohibition
the violation complained of. e

The case of Emary v. Nolloth, 72 L. J. K. B. 620, under *
the English License Act, is very similar to this one. ,]

The English Act has the words “knowingly allows 1 it
liquor to be supplied to a minor under fourteen years of age-
In that case an employee of the licensee furnished liquor fo =
a minor, contrary to the provisions of the Act. The license¢
had given his employees instructions not to deliver liquor to
minors, except as provided for in the Aet. The Court of It
Appeal, Lord Alverston delivering the judgment of the Court: b
held that the licensee was not liable for the act of the servant
committed without his knowledge and against his instructions:
The reason in that case is applicable here. The appeal will
be allowed and the conviction quashed, and an order will b¢

granted accordingly.



