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CHIEF JUSTICES AND JUDGES

Court of King’s Bench for Manitoba.

CHIEF JUSTICES.
Thk Hon. Alexander Morris—Appointed July 2nd, 1872; appointed Lieutenant 

Governor of Manitoba 1 )ceember 1st, 1872.
The Hon. Edmund Burke Wood—Appointed March 11th, 1874; died October 7th, 

1882.
The Hon. Lewis Wallbridoe—Appointed December 12th, 1882; died October 20th, 

1887.
The IIon. Sir Thomas Wardlaw Taylor—Appointed October 22nd, 1887; resigned 

March 31st, 1809.
The IIon. Albert Clements Killam—Appointed April 15th, 1890; appointed a 

Judge of the Supreme Court of Canada, August 8th, 1903.
The Hon. Joseph Dubuc—Appointed August 8th, 1903; resigned November 15th, 1909.
The Hon. Thomas Graham Mathers—Appointed February 7th, 1910.

JUDGES.
The Hon. James McKkagney—Appointed October 7th, 1872; died September 14th, 

1879.
The IIon. Louis Betourney—Appointed October 31st, 1872; died October 30th, 

1879.
The IIon. Joseph Dubuc—Appointed November 13th, 1879; appointed Chief Justice, 

August 8th, 1903.
The IIon. James Andrews Miller—Appointed October 20th, 1880; resigned De

cember 31st, 1882.
'Che Hon. Sir Thomas Wardlaw Taylor—Appointed January 5th, 1883; appointed 

Chief Justice October 22nd, 1887.
The IIon. Robert Smith—Appointed June 27th, 1884; died January 19th, 1885.
The Hon. Albert Clements Killam—Appointed February 3rd, 1885; appointed Chief 

Justice April 15th, 1899.
The IIon. John Farquhar Bain—Appointed November 15th, 1887; died Mav 12th, 

1905.
The Hon. Albert Els wood Richards—Appointed May 1st, 1899; appointed to the 

Court of Appeal, July 23rd, 1906.
'1 he IIon. W illiam Egerton Perdue—Appointed August 25th, 1903; appointed to the 

Court of Appeal July 23rd, 1906.
I HK Hon. Thomas Graham Mathers—Appointed August 24th, 1905; appointed Chief 

Justice of the King's Bench, February 7th, 1910.
1 he Hon. Daniel Alexander Macdonald—Appointed July 23rd, 1906.
I he IIon. John Donald Cameron—Appointed January 21st, 1908; appointed to the 

Court of Appeal April 27th, 1909.
The IIon. Thomas Llewellyn Metcalfe—Appointed May 22nd, 1909.
rl he IIon. James Emile Pierre Prendergast—Appointed February 7th, 1910.
I he IIon. Hugh Amos Robson—Appointed June 23rd, 1910; resigned May, 1912.
The Hon. Alexander Galt—Appointed October 24th, 1912.
The Hon. John Philpot Curran—Appointed October 24th, 1912.





JUDGES
OF THB

Court of Appeal.

The Hon. Hector Mansfield Howell, C.J.M.—Appointed July 23rd, 1900.

The IIon. Albert Elswood Richards, J.A.—Appointed July 23rd, 1900.

The. Hon. William Egerton Perdue, J.A.—Appointed July 23rd, 1900.

The Hon. Frank Medley Phippen, J.A.—Appointed July 23rd, 1900; 
resigned April 15th, 1909.

The Hon. John Donald Cameron, J.A.—Appointed April 27th, 1909.

The IIon. Alexander Haggart, J.A.—Appointed April 3rd, 1912.





Addenda.
COL.
348. After Drunkenness read See Intoxication. 
585. After Intoxication read See Drunkenness. 

Attachment of Debts See Garnishment.

Errata.
COL.
199. For 9 M.R. 27 read 19 M.R. 27.
160. For 3 M.R. 358 read 1 M.R. 358.
580. For 3 M.R. 371 read 1 M.R. 371.
753. For 21 M.R. 416 read 12 M.R. 416.
895. For 12 M.R. 53 read 12 M.R. 653.
899. For 3 M.R. 368 read 1 M.R. 368.
963. For 15 M.R. 573 read 14 M.R. 573.
974. For 3 M.R. 350 read 1 M.R. 350.

1002. For 4 M.R. 42 read M.R. 42.
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Manitoba Case Law.

1875-1911.

ABANDONMENT. ABUSE OF POWERS.

See Exemptions, 1. Set Municipality, V, 2.

ABANDONMENT OF CONTRACT.

See Vendor and Purchaser, II, 7.

ABANDONMENT OF ORDER.

See Election Petition, V, 2.

ABANDONMENT OF PREMISES.

See Landlord and Tenant, I, 8.

ABANDONMENT OF RIGHT 
TO APPEAL.

s'<- Appeal from County Court, I. 
Appeal from Order, 1, 2, 3.

ABATEMENT OF NUISANCE.

See Nuisance, 3.

ABORTIVE SALE.

See Practice, XXVIII, 14.

ABSCONDING DEBTOR.

See Attachment of Goods, 1.

ABUSE OF PROCESS OF COURT.

See Conviction, I, 1.
—■ Election Petition, 1.
— Practice, XX, A, 2.

ABUSIVE LANGUAGE.

See False Imprisonment, 1.

ACCELERATION OF TIME 
FOR PAYMENT.

See Bills and Note», V, 4.
— Landlord and Tenant, I, 8.
— Mortgagor and Mortgagee, I, 4
— Vendor and Purchaser, VII, 6.

ACCEPTANCE.

See Contract, VIII, 4; XII, 2.

— Mechanics’ Lien, V, 2.
— Municipality, II, 3.
— Sale of Goods, II, 1; IV, 1, 2, 4.

ACCEPTANCE OF BILL.

See Bills and Notes, I, 1, 2; VII, 1.



3 ACCEPTANCE OF OFFER. 4

ACCEPTANCE OF OFFER.

See Contract, I, 1, 2; XV, 13.

ACCEPTANCE OF ORDER TO PAY.

See Absignmf.nt of Chose in Action.

ACCESSORY.

See Criminal Law, XVII, 17. 
— Extradition, 5.

ACCIDENT INSURANCE.

1. Death by freezing -Accident policy 
—Life insurance—Obvious or unnecessary 
danger—Appeal, notice of, must state 
ground relied on A men dînent.

The defendants entered into a contract 
with the plaintiffs to pay 81W0 within 90 
days after sufficient proof that the assured, 
one of their members, “shall have sus
tained bodily injuries effected through 
external, violent and accidental means, 
and that such injuries alone shall have 
caused death within 90 days from the 
happening thereof ;” and the policy con
tained these further provisoes: “that the 
insurance shall not extend to death or 
disability caused by an injury of which 
there shall be no external and visible signs 
* * * * nor to any case except
when some injury effected as aforesaid is 
the proximate and sole cause of the disa
bility or death; and no claim shall be 
made under this policy when death or 
disablement may have been caused in 
consequence of exposure to any obvious 
or unnecessary danger.”

The assured was frozen to death on the 
prairie near Fort Maclcod, to which place 
ne was returning from one of his trips in 
company with the driver. While still 
about eight miles out the waggon broke 
down. The weather had turned suddenly 
very cold and stormy, and the assured, 
being too cold and numb to walk and 
unable to ride, it was agreed t hat he should 
remain where he was while the driver 
rode to Macleod for assistance, but he 
died before the driver returned. The 
assured was sufficiently warmly clothed 
for the weather as it was when he set

out, but not for the storm which he 
encountered.

Held, that he met his death as the 
result, of an injury effected through ex
ternal, violent and accidental means 
within the meaning of the policy, and 
that it could not be said that he had 
exposed himself to any obvious or un
necessary danger; and that the plaintiffs 
were entitled to recover. Sinclair v. 
Maritime. Passenger Assurance Company,
7 Jur. N. S. 367, distinguished.

The præcipe to set down an appeal to 
the Full Court should contain the grounds 
of appeal intended to be relied on; and 
an amendment to enable a party to set 
up a technical and unmeritorious defence 
will be refused. N. IF. Commercial 
Travellers' Association v. London Guarantee 
and Accident Co., 10 M. R. 537.

2. Intoxication— Proviso against lia
bility if insured came to his death while 
under the influence of intoxicating liquor— 
Onus of l*roof -Condition that notice of 
death must be given within ten days there
after—Tender before action, whether an 
admission of liability—-Waiver—Impossi
bility of performance.

When last seen alive, in November, 
1908, the insured was under the influence 
of intoxicating liquor, and the probabilities 
were that he met his death by drowning 
on the same day, as nothing was seen or 
heard of him until his body was found in 
the river near-by in the following spring, 
greatly decomposed, but without any 
marks of violence.

The policy sued on contained a pro
vision upon which the defendants relied, 
namely, that if the insured met his death 
while under the influence of intoxicating 
liquor the claimant should only be entitled 
to one tenth of the amount of the policy, 
and the defendants made a tender of the 
one tenth befoie action.

Held, that the burden of proof was upon 
the defendants, and that, as there was no 
evidence to show exactly when the death 
took place, this defence failed.

Couadcau v. American Accident Co., 
(1894) 25 S. W. Rep. 6, followed.

The policy also contained a condition 
that notice of the death should be given 
by or on behalf of the insured within ten 
days thereafter.

Held, that a notice within ten days after 
discovery of the body was sufficient 
(Cameron, J.A. dissenting.)

Baily v. De Crespigny, (1869) L.K. 4 
Q.B., at p. 185; and Trippe v. Provident
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Fund Society, (1893) 140 N.Y. App. 23, 
followed.

Casstl v. Lancashire Ac. Ins. Co., (1885) 
1 T.L.Ii. 495, distinguished.

Held, also per Perdue and Cameron, 
.U.A., that the tender of the one tenth 
made and pleaded by the defendants was 
a waiver of the defence of want of notice.

Haines v. Canadian Railway Accident 
Insurance Co., 20 M. It. 69

Affirmed, 44 S. (’. R. 386.

ACCOMMODATION NOTE.

See Partnership, 1.

ACCOMPLICE.

Set Principal and Agent, V, 2.

ACCORD AND SATISFACTION.

V By return of goods purchased -
Promise to buy hack if purchaser's 
circumstances shouUl change.

The presumption of an accord and 
satisfaction arising out of the return of an 
article by the purchaser stating his ina
bility to pay for it and the acceptance of 
the article by the vendor and his keeping 
it for nearly four years, and trying to sell 
it without reference to the purchaser, will 
not be displaced by evidence showing, in 
effect, merely that the purchaser, at the 
time of returning the article, had stated 
or promised that if, in the future, his 
circumstances should become such as to 
warrant it, he would buy the article back 
if still in the vendor’s possession. .Such 
promise or statement should be regarded 
as, at most, a voluntary statement of 
intention and not as a condition on which 
the article was taken back. Royce v. 
Soames, 16 M. H. 109.

2. By second contract Striking out 
jury notice—Second contract a satisfaction 
for damages under the Jirst.

Upon an application by the plaintiff to 
strike out a jury notice.

Held, 1. Inquiry will be made into the 
facts to ascertain whether the case is one 
which ought to be submitted to a jury.

2. If the defendant has no defence he 
is not entitled to a jury.

6

3. Plaintiffs sold goods to defendant, to 
be shipped upon a particular day. They 
were not shipped until afterwards. The 
defendant then wrote to the plaintiffs 
refusing to accept the goods unless upon 
extended terms of credit, to which the 
plaintiffs assented, and the defendant then 
accepted the goods. Held, that the 
defendant had waived any right to dam
ages under the first contract, the second 
being a satisfaction of the breach, and 
there being t herefore no defence the jury 
notice should be struck out. Coristine v. 
Afenzies, 2 M. It. 84.

3. By subsequent agreement -Pro
missory note—Evidence of presentment.

1. The defendant purchased from the 
plaintiff a binder, giving notes in payment. 
After the first note tiecame due defendant 
wrote to the plaintiff saying that he was 
not able to pay for the machine, and 
offering to pay for its use. He again 
wrote to the plaintiff, instructing him to 
sell the machine to the beat jxissible ad
vantage, to draw a note for the balance, 
and to send this new note with the old 
ones to C., at the town where defendant 
resided. Plaintiff sold the hinder, and 
wrote to defendant, asking him to instruct 
a solicitor, at the place where plaintiff’s 
agent (who had been acting in the matter) 
was, to settle the matter. The defendant 
did nothing further.

Held, In an action iqion the original 
notes, that a plea upon equitable grounds 
setting up the subsequent agreement was 
not proved.

2. A promissory note contained the 
following, “Should 1 sell or disjRise of my 
real estate or personal property, this note 
becomes due and payable forthwith." 
The maker mortgaged his farm for $1,000 
(its value did not appear), and went to 
Ontario to live, leaving instructions for 
the sale of his horses. Besides the horses 
and a crop which he had sold, lie possessed 
only a waggon, a plough and a set of 
harrows. It did not appear whether he 
had made any arrangements to continue 
the cultivation of the farm.

Held, That there had lw*en a dispo
sition of his projierty within the terms 
of the note.

3. A promise to pay a note, made after 
it is due, is prima facie evidence of pre
sentment. Peering v. Hayden. 3 M. It. 
219.

See Contract, IX, 1.
— Sale of (Ioods, VI, 3.
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ACCOUNT STATED.

Account stated of money due but. 
not payable.

\ document which acknowledges a sum 
to be due at its date, but not payable until 
a future day, is evidence of an account 
stated. Armilngc v. Vivian, 2 M. It. 360.

ACCOUNTING FOR PROCEEDS 
OF SALES.

Sec Fraudulent Conveyance, 11.

ACCOUNTS IN THE 
MASTER’S OFFICE.

.Sc Mortgagor and Mortgagee, VI, 1.

ACKNOWLEDGMENT.

S<r Banks and Banking, 3.
- Bills and Notes, X, 4.

— Limitation of Actions, 1,2.
- Mortgagor and Mortgaged. IV, 1,

2, 3

ACKNOWLEDGMENT BY 
MORTGAGOR.

Set Solicitor, 3.

ACQUIESCENCE.

— Banks and Banking, 4.
— Contract, XII. 2
— Deed of Settlement.
— Duress, 1.

- Landlord and Tenant, V, 2.
Mortgagor and Mortgagee. IV, 1.

— Municipality, I. «V
— Principal and Agent V, 8.
— Prohibition, I. 3. ii.
—- X ESiioit and Puri maser, II, 6.

ACQUISITION OF TITLE 
PENDING ACTION.

See Title to Land, 2.

ACTION.

See Bond.

ACTION AT ISSUE.

Sev Pleading, XI, 19.

ACTION BROUGHT WITHOUT 
AUTHORITY.

See Municipality, XT, 2.
— Staying Proceedings, NI, 1.

ACTION FOR ACCOUNT.

See Costs, XIII, 1.

ACTION OF DECEIT.

See Misrepresentation, I.
- Pleading, XI, 15.

ACTION OF TORT.

Set Garnishment, II, 2 
— Practice, XV1, 11.

ACTUAL RESIDENCE

See Exemptions, 2, 5.

ADDING OR SUBSTITUTING 
PLAINTIFF.

See Practice, XXTI, 1.

ADJOINING OWNERS.

See Railways, VI, C, 3, 7, 8.
— Trees on Highway.
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ADJOURNMENT.

See Statutes, Construction of, 1.
— County Court, II, 5.
— Criminal Law, XII, 3.

ADMINISTRATION.

1. Accounts in the Master's office
A pportionment of louses between tenant for 
life and remainder-men—Occupation rent- 
interest, how much to be allowed the tenant 
for life.

Upon reference to the Master to ascer
tain the amount to which a widow was 
entitled for income out of the trust estate 
which had been devised to her for her 
life, some of the investments having been 
unproductive and realised at a loss,

Held, that under such circumstance the 
principle adopted in In re Karl of Chester
field’s Trusts, 24 Ch. D. 643, does not 
apply, but the true principle of appor
tionment is that laid down in Cox v. Cox, 
L. R. S Eq. 343, viz., that neither the 
tenant for life nor the remainder-man is 
to suffer more loss in proportion to his 
estate and interest than the other suffers, 
and in accordance with this rule a calcu
lation should be made of what principal 
invested at* the date from which interest 
was to run, at six per cent, per annum, 
would amount with interest to the sum 
actually realised, and then the difference 
between this principal and the amount 
realised should go to the tenant for life, 
and the rest to the remainder-men. The 
tenant for life cannot be compensated for 
the loss of income, unless there is a fund 
out of which such compensation can be 
given: Moore v. Johnson, 33 W. R. 447.

The interest realised on one of the 
securities exceeded six per cent., but on 
others it was less.

Held, that the Master was right in 
refusing to allow the widow more than 
six per cent, on all the secuiities; also that 
the tenant for life may be entitled to or 
allowed by way of income money which 
never actually came into the hands of 
the executors as profits or interest, when 
the securities of the estate are realised 
at a loss.

Held, also, that it was projier that the 
Master should not charge the tenant for 
life with occupation rent, although she 
had lived ujnm the lands of the estate for 
a number of years, because, on the taking 
of the accounts before him, no such charge

was sought to be established by evidence, 
and it apjXNired that,during a large portion 
of the time of her icsidence on the land, 
her second husband was the real occupant 
and tenant. Miller v. Dahl, 10 M. R 97.

2. Creditor preferred Executor pre
ferring creditor.

An executor or administrator is entitle 
to prefer one creditor at the expense of 
another. He may even confess judgment 
to a creditor in equal degree with another 
suing him pending the action and plead it 
in bar, and that although done for the 
express puipose of depriving the plaintiff 
of his debt.

Con. Slat. e. 37, s. 96, as to preferential 
assignments does not apply to executors 
or administrators.

An assignment of all the assets of an 
estate for the benefit of some creditors 
cannot Ik* attacked by the others. Mc
Arthur v. MaedonneU, 3 M. R. 9.

3. Discretion of Court <J. li. Act, 
1866, Hub 766

On an application by a legatee for an 
order under Rule 706 of the (Queen’s 
Bench Act, 1895, for administration of a 
testator’s estate, the Court has a discretion 
to grant or refuse the order although 
more than a year has passed since the 
death of the testator; and, when the 
executors are doing their best to realize 
the assets and are in no default, the 
application should be refused, fit O'Con
nor, O'Connor v. Fahey, 12 M. R. 325.

4. Lord Campbell's Act - Action for 
damages against resident of Province for 
death happening out of the jurisdiction - 
Necessity for administration granted by 
authorities of place where couse of action 
arose —A mendment.

Action by plaintiff as administrator of 
his deceased wife to recover damages for 
her Ix'ing burnt to death in a tire which 
occurred on a steamei owned and oj>erutcd 
by the defendant company while such 
steamer was at Warren's Landing in the 
North West Territories of Canada.

The statement of defence admitted the 
truth of the allegation in the statement of 
claim that the plaintiff was the adminis
trator of the estate and effects of his 
deceased wife, but such administration hud 
onlv been grunted in and for the Province 
of Manitoba, and the defendants applied 
for and obtained leave to amend their 
defence by setting up that the plaintiff 
had not been appointed such administrator
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by or under the authority of the North 
West Territories of Canada wherein the 
plaintiff's alleged pause of action had 
arisen and that the plaintiff had no status 
or right to bring the action and the alleged 
cause of action was not and never had 
been vested in him. Coulure v. Dominion 
Fish Company, IK M. R. 468.

6. Priority of judgment Irregular
ities —Collateral proceeding—Priority of 
judgments.

In a suit to enforce payment of a decree, 
that dec ice cannot be attacked upon any 
ground of irregularity not affecting the 
jurisdiction of the court.

In the administration of assets, a judg
ment obtained against the deceased is 
entitled to priority over simple contract 
and specialty creditors.

And it is not essential to the judgment 
that it should have been docketed.

An assignment, therefore, made by an 
administrator of certain assets for the 
benefit of certain specialty and simple 
contract creditors was set aside at the 
instance of a judgment creditor. Frontenac 
Ijoan Co. v. Morice, 3 M. R. 462.

See next case.

6. Priority of judgment Assignment 
for benefit of creditors set aside, hut reference 
to Master as to creditors' liens.

A decree in a mortgage suit contained 
no order for payment of money but 
directed writs of fieri facias to issue for 
the amount, due.

Held, That the mortgages- was not a 
judgment creditor and therefore not en
titled to any priority in the administration 
of the assets of the mortgagee. An 
administrator executed an assignment of 
certain assets for the payment of certain 
scheduled creditors. Upon tin- evidence 
the assignment was set aside as between 
the assignor and assignee, but there was 
a reference to the master to ascertain 
whether any of the creditors were entitled 
to any lien or charge upon the fund 
assigned. Frontenac Ijoan Company v. 
Morice, 1 M R. 442.

7. Voluntary payments —Corrobora- 
lion of evidence of claimant against estate of 
deceased—•Voluntary payments by husband 
for wife—Inability of husband for urife's 
funeral cxi>enscs.

1. Although there is no rule of law that 
requires the evidence of a claimant upon 
the estate of a deceased person to be 
corroborated, yet it is a rule of prudence

12

for the protection of the estate from un
founded claims; and, when the Master, in 
taking the accounts of the husband as 
administrate! of the estate of his deceased 
wife, disallowed the husband’s claim to 
certain lands that stood in her name for 
want of coiToboration, his finding should 
not be disturbed.

Finch v. Finch, (1883) 23 Ch. I). 271, 
and In re Hodgson, (1885) 31 Ch. D. at 
p. 183, followed.

2. Payments for taxes, registration fees 
and other expenses connected with the 
wife's lands made in her lifetime by the 
husband of his own accord, and without 
the knowledge of the wife, were properly 
disallowed.

3. A husband cannot recover from his 
wife’s estate money disbursed for the 
expenses of her funeral unless she has 
charged them by will upon her estate, or 
unless there is some statute making such 
expenses a charge upon her separate estate.

In n Sea, (1906 l \N. I. R MO,
followed.

In re McMyn, (1880) 33 Ch. 1). 575, 
not followed.

lie Montgomery. Lumbers r Montgomery,
20 M. R 444

See Contract, VI, 1
— Covenants, k.
— Devolution of Estates, 1, 2.
—■ Husband and Wife, IV, 3.
— Limitation of Actions, 3.

Lord <’ampbi ll' - \<t. i 2.
— Will.

ADMINISTRATOR 
PENDENTE LITE

1. Jurisdiction to appoint Surrogate 
Courts Act. R.SM 1002, r. 41, ss. 18, 
30 King's Hi nch Art. s. 23. and Rules 27, 
440 Referee in Chambers, jurisdiction of.

When a suit is pending in the Court of 
King’s Bench to set aside a will, that 
court has exclusive power, under section 
23 of the King’s Bench Act and sections 
18 and 30 of the Surrogate Courts Act, 
R.S.M. 1002, c. 41, 0> appoint an admin
istrator pendente lite, and such power may, 
under Rule 449 <>f the King’s Bench Act, 
be exercised by a Judge in Chambers.

Notwithstanding the generality of the 
language used in Rule 27 of the King’s 
Bench Act, the Referee in Chambers has 
no jurisdiction to make such an appoint
ment. Tellier v. Schilenums, 16 M. R. 430
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2. When appointed.
To entitle a suitor to have an adminis

trator pendente lite of an estate appointed, 
a case of necessity must be made out.

HorreU v. Witts, (1866) L. R. 1 P. & 
D. 103, followed.

If such ease of necessity is shown as to 
a jHtrtion of tlie estate only, an appoint
ment, limited to such portion, should be 
made. Tellier v. Schuetnans, 17 M. R. 
303.

ADMISSIONS.

See Accident Insurance, 2.
— Distress for Rent, 3.
— Evidence, 1, 2, 8.
— Partnership, 2.
— Pleading, XI, 2. 

Practice, XI, 2, 3.

ADOPTION.

See Principal and Agent, V. 1.

ADOPTION OF WORK.

See Municipality, II, 2.

AFFIDAVIT.

Statutory declaration—Cun at—Real 
Projterty Ad.

A caveat under The Real Property Act 
was supported by a document beginning:

I," so and so, “make oath and say,” and 
ending: “Ami I make this solemn declara
tion, conscientiously believing the same to 
be true and in pursuance of the Act 
respecting Extra-Judicial Oaths.”

Held, that this document was neither 
an affidavit nor a statutory declaration. 
Schultz v. Archibald, 8 M. R. 284.

See Appeal from Order, 4.
— Arbitration and Award, 3.
— Capias.
— Chattel Mortgage, I, II, 2, 3; III,

2; V, 2, 3, 5.
— Dominion Elections Act.
— Election Petition, I, 1, 2.
— Evidence, 3, 9.
— Examination for Di covery, 15.

Sec Examination on Affidavit.
— Extradition, 1, 5.
— Foreign Judgment, 4.
— Fraudulent Conveyance» 19.
— Garnishment, I, VI, 1.
— Homestead, 1.
— Jury Trial, II, 3.
— Law Stamps, I.

— Mechanics' Lien, I.
— Practice, 1; IV, 1; XXVIII, 18.
— Private International Law.
— Production of Documents.
— Real Property Act, IV, 1.
— Scandalous Matter.
— Security for Costs, VIII, 2.
— Sheriff, C.

Solicitor's Lien fob Costs, 4.
— Summary Judgment, III, 2.
— Trespass and Trover, 1.
— Will, III, 2

AFFIDAVIT OF JUSTIFICATION.

See Election Petition, II.

AFTER ACQUIRED PROPERTY.

See Equitable Assignment, 1.

AGENCY.

See Negligence, IV, 1.

AGENCY TERMS.

See Solicitor and Client, II, 1.

AGREEMENT FOR LIEN ON LAND.

See Contract, XII, 2.
— Covenants.

AGREEMENT 
FOR SALE OF LAND.

1. Specific performance —Statute of 
Frauds—Authority to agent to sign offer.

The defendant verbally expressed her 
willingness to sell the land in question,
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which was her pro|x»rty, to the plaintiff 
for $300, hut referred him to her husband 
who was not then living with lier. The 
plaintiff then obtained fiom the husband 
a document signed by him giving the 
plaintiff an option, to hold good for one 
week, to put chase the land at that price. 
The plaintiff alleged that within the week 
he handed to the defendant a letter 
addressed to her husband containing an 
absolute acceptance of the offer. This 
letter was not produced at the tiial. 
Plaintiff had kept no copy of it, but 
undettook to give the contents of it in his 
evidence. The offer did not contain a 
sufficient description of the projxrty. 
The defendant and her husband both 
swore that the defendant had not given 
her husband any authority to sign the

Held, that specific performance of the 
agreement should not lie decreed. Heath 
v. Sanford, 17 M. U. 101.

2. Taking possession Contract—Stat
ute of Frauds—Hart jierformanci—Man
damus - King's liench Art, lluh H70.

1. A written offer to sell land on certain 
terms, accompanied by an intimation that, 
if the purchaser takes |x>sscssion, the 
vendor would treat that act its an accep
tance uf the offer, and the subsequent 
taking of such txissessioti, without further 
communication with the vendor, together 
constitute a binding contract of purchase 
and sale of the land, which is taken out of 
the Statute of Frauds by that act of 
taking possession, such act being in itself 
a part jterfornmncc of the contract, as 
well as an essential in the making of it.

Carlill v. t'arholic Smoke Hall Co., p893]
1 Q.B. 2ôt>, followed.

2. If there had Ixvn no contract between 
the patties respecting the land taken by 
the defendants for their right of way, the 
plaintiff would have been entitled to the 
alternative relief claimed by way of 
mandamus to coin|X‘l the defendants to 
proceed to have the comjxMisation deter
mined under the piovisions of the Railway 
Act.

3. Relief by way of matulamus may now, 
under Rule 879 of the King’s Bench Act, 
be obtained by an action.

Morgan v. Metropolitan Hailway Co., 
(1808) L.R. I C.P. 97, followed. Carr v. 
C. X H Co., 17 M. R. 178.

See Contract, II, 2; IX, 5.
— Covenants, 3.
— Mortgagor and Mortgagee, IV’, 1.

See Real Property Limitation Act.
— Statute of Krai dh, 1.
— Vendor and Purchaser, 1. II. 0;

III, 2; IV, 11.
— Will, III, 0.

AGREEMENT RESPECTING COSTS.

See Solicitor and Client, I, 2, 3, 4.

AGREEMENT TO PAY CREDITORS.

See Parties to Action, 7.

AGREEMENT TO STIFLE 
PROSECUTION.

See B nds.

AGREEMENT UNDER SEAL.

See .Sale of Goods, VI, 3.

ALIEN LABOUR ACT.

H.S.C. l'.MKi, r. 97, s. 4—Action brought 
inth mitten consent of judge for violation 
of Act -Only the person who gets the consent 
can sue.

Under section 4 of the Alien Labour 
Act, R.8.C. lfMHi, e. 97, it is only the 
party or parties who obtain the written 
consent ot a Judge of the Court that can 
be plaintiff or plaintiffs in an action to 
recover the prescribed penalty for viola
tion of the Act.

The action in this case was accordingly 
dismissed with costs localise it was 
brought by Ira S. Murray, whereas the 
consent was given on the application of 
Murray Brothers. Murray v. Henderson, 
19 M. R. 049.

ALIMONY.

1. Cruelty -Legal enuity—Condona
tion—Receipt by husband of income of 
xrije's sc pirate property—Action for arrears 
of annuity—Heal Property Limitation Act,
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HSU. 11)02, r. 1(H), w. IS, 24 -Charge on 
land by agreement substituted for former 
agnement.

Plaint iff and defendant married in 1887. 
In 181)2 an action for alimony brought by 
plaintiff was settled by the resumption of 
cohabitation and by defendant agreeing 
to pay her $8 per week during her life in 
addition to maintaining her according to 
hi' station in life. The parties lived to
gether until April, 1908, and during all 
that period seemed on the whole to have 
got along fairly well together. The de
fendant’s conduct towards the plaintiff 
was, according t > the findings of fact, 
often morose and unkind and he sometimes 
-wore at her and he displayed none of 
that sympathetic consideration for his 
wife which a husband ought to show, hut 
the only act of violence charged since the 
settlement of 1892 was one which had 
taken place in 1901 and had been provoked 
by the plaintiff who was quick-tempered 
and ii lit able and often made no attempt 
to control either her language or her

Held, that the plaintiff had not made 
out a case of legal cruelty, as defined by 
the decided case-, entitling her to live 
apart from her husband.

Itussell v. Bussell, 118971 A.C. 395,

binll v. Ijovell, (190ft) 13 O.L.K. 509, 
distinguished.

When a husband receives the income of 
In- wife’s separate estate and disburses it 
or the purposes of their joint establish

ment, lie cannot be culled on for an 
account, unless the wife can prove that he 
received it by way of loan.

Hire v. Hire, (1898) 31 O R. 59, and 
Edward v. Cheyne, (1888) 13 A. C. 385, 
followed

The agreement of 1892 made the pay
ment of *3 per week a charge on the 
defendant's lands, in 1900, in order to 
permit him to raise a loan on the land so 
charged, the plaintiff gave him a unit 
claim deed on the understanding that, 
another agreement of similar tenor would 
it once be executed and registered after 
'lie mortgage. This was done, but noth
ing had ever ln*en paid under either of 
these agreements.

Held, that, in the absence of a plea 
based on section 24 of The Real Pro|M*rtv 
Limitation Act, R.8.M. 1902, e. 1(H), the 
defendant was liable for the arrears of the 
annuity from the date of the first agree
ment with interest, however, for the last 
six years only, the whole being a charge

on the lands referred to. Willey v. Willey 
18 M. It. 298.

2. Desertion —Offer to receive wife hark 
—Bona titles.

The defendant in an action for alimony 
offered to “receive the plaintiff as his 
wife at any time when she is prepared to 
come and reside with him and accept the 
home he is able to provide for her and 
conduct herself as a wife reasonably 
should;” but the trial Judge, being satis
fied upon the evidence that desertion had 
been proved and that tin* defendant’s 
offer was not honestly made but solely 
for the purpose of avoiding a judgment 
for alimony,
Held, following Hoe v. Hue, (1899) 31 
O R. 321, that such offer, under the cir
cumstances, was not sufficient to defeat 
the plaintiff’s claim. E— v. E , 15 
M. R. 352.

3. Interim alimony King’s Bend 
Art, Hales 433, ftOl—-Hrart ire.

1. I’nder Rule 433 of the King's Bench 
Act. an application for interim alimony 
may be made as soon as the defence is 
filed or the time for tiling one to the 
original statement of claim has elapsed.

2. Unless the statement of claim makes 
a demand for a specific sum by wav of 
interim alimony, as contemplated by Rule 
fiCl of the King's Bench Act, it should 
only be allowed from the date of the 
order, not from the commencement of the 
action: Peterson v. Peterson, (1873) ft 
P.R. 150.

3. 'Phe merits of the defence set up 
should not be looked into or considered 
on an application for interim alimony.

Foden v. Foden, [1894] 1*. 307; ('ampinII 
v. Campbell, ( 18731 »> P.R. 128, and Keith 
v. Keith, (187ft) 7 P.R. 41, followed. 
McArthur v. Mr Arthur, 15 M R. 151.

4. Jurisdiction -Construct ion of Statutes.
Bill for alimony and maintenance.
Held, upon demurrer—
1. That, although, by a strict literal 

interpretation of Con. St at., e. 31, s. ft, 
the Court would have no jurisdiction to 
decree alimony, yet, ns to so hold would 
make other povisions of the statute 
meaningless, a more liberal interpretation, 
one which would give the Court the juris
diction it was evidently intended should 
be given, ought to be adopted.

2. That, under Con. Stat., Man. c. 31, 
s.3,the Court has itower to decree alimony.
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3. That alimony may lx* decreed apart, 
from divorce* or judicial separation, al
though not ho in England.

4. A single! judge has jurisdiction to 
deem* alimony. Wood v. Wood, 1 M. It. 
317.

6. Misconduct of wife before mar
riage Condonation -Property in engage
ment ring awl wedding presents—King's 
liench Art, a. 30.

1. Unchastity before* marriage and con
cealment of it from the husband until the 
birth e»f a child is not sufficient to makes 
the marriage null anel void or to disentitle 
the wife te» alimony

Swift v. Kelly, (1835) 3 Knapp, 293; 
Moss v. Moss, 118'.)71 F. 263; Nelligan v. 
XeUigan, (1895) 26 O. It. 8 , anel Aldrich 
v. AUrich, (1892) 21 O. It. 417, followed.

2. llnde*r see-tiem 30 of the* King’s 
Be*nch Act, R. S. M. 1902, c. 40, a wife 
will be* entitle*d to alimony if, by the* law 
eif England ns it stood on the* 15th day of 
July, 1870, she would have* been entitlcel 
to a elecree fe>r the restitution of conjugal 
rights. By that law nothing belt cruelty 
or aelultery on the* part eif a wife* after 
marriage woulel be a bar t « » an eirele*r feir 
such restitution e»r entitle the* husbanel te» 
a judicial separation.

Seott v. Srott, (1864 ) 4 S. A T. 113, anel 
Russrll v. Russell, (1897| A. <’. 395, 
folleiwed.

3. Resumption eif cohabitation is a 
necessary ing:‘<*di(*nt of ennelonation by 
the husband eif any matrimonial offence* 
committe*el by the wife, such as woulel 
prevent him from relying upem it as a 
defence to an alimemy suit.

Keats v. Keats, (1859) 1 S. & T. 334 
feilleiwed.

4. A wife abandemed by her husband is 
entitleel tei the* e*ngageme*nt ring which he 
hael given her be*fme mai liage, unless 
she had abseilutely surrendered it to him: 
but she* is not, under ordinary circum
stances, entitled to demand and recover 
possession of we*eleling presents given by 
frienels of the husband at the* time of the* 
marriage. A. v. A., 15 M. R. 483.

6. Separation deed -Proof of former 
marriage, of plain!iff—Setting aside deed of 
wife on gtounds of undue influence, lack of 
independent advice and mental weakness—■ 
Husband and wife —Acquiescence and delay 
before commencing action.
IgA dee*el of separation executed by 
husbanel and wire, cemtaining mutual 
covenants that they will the»reafter live

separate anel apart from one another, 
that each will not thereafter compel the 
othe*r tei cohabit with, and will not elisturb, 
trouble* or molest the other and will not 
claim any eif the prope-rt y eir goods of the 
other thereafter, unless it earn be eleedared 
void for any reason such as fraud, duress, 
want of understanding on the part of the 
wife, lack of inelep nelent aelvice, mis
representation eir undue influence, if 
folleiwed by an immédiat * separation, re
quire** no other consideration to -upport 
it anil is a complete defence to a suose- 
quent action by the wife for alimony.

Hunt v. Hunt, (1862 ) 31 L. J. Ch. 161; 
Flower v. Flouer, (1871) 25 L. T. 902; 
Marshall v. Marshall, (1879) 5 F. I). 19, 
and Clark v. Clark, (1885) 10 P I). 188, 
followed.

There was no evidence eif any fraud, 
duress, misrepresentation or unelue in
fluence inducing the plaintiff to exe-cute, 
the* eleed, and the parties had bee-n living 
apart for ten years, but the trial Judge 
he*ld that she was not bound by it because 
of some weakness eif mind —he*r husband 
having had her examined twice as to 
her sanity although pronoune:eel sane,—• 
feir lack eif independent aelvice and because 
of he*r distress of mind causeel by her own 
recent revelation to the de*fendant of an 
allégué 1 forme*r marriage, which the trial 
Judge found had not taken place. He 
also held that the* ele-eel was without con
sideration anel therefore void.

Held, Richards, J.A , disse*nting, that 
there was nothing in the evidence, a 
summary of which will be fourni in the 
judgments, to warrant a finding that the 
plaintiff was not quite sane or did not 
understand what she was eloing or that 
the eleed was void for any of the other 
reasons given.

For Howell, C.J.M., and Perdue, J.A. 
The eleed having been acted upon by 
both parties and not impeache*d by the 
plaintiff until after the lapse of ten years, 
it should not be* set aside except upon 
the clearest proof that she* was induced to 
sign it by some influence* which made it 
not binding upon her and the delay was 
sufficiently excused.

Sibbt'ring v. Ilalcarras, (1850) 3 De G. 
<fc Sm. 735, and Allcard v. Skinner, (1887) 
36 Ch. I). 145, followed.

Per Howell, C.J.M. The statements 
which had bee*n previously made by 
the plaintiff, under the e-ircumstances set 
out in the juelgment, to her husband 
and other persons, authenticated by her 
statutory declaration and by the recitals
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in the deed, that she had been previously 
married to and cohabited with another 
man, tended so strongly to prove that her 
marriage to the defendant was void, that 
the onus was thrown upon her to give 
some independent evidence that the 
former marriage was a fiction, and should 
not lie held to be displaced merely by her 
oath at the trial that such statements 
were false. Ditch v. Ditch, 21 M. R. 507.

Sec Infant, 9.
— Practice, XXVII, 1.

ALLEGATIONS OF FRAUD.

See Plea ni no III, 1.
Summary Jvdoment, I, 1.

ALLOWANCE OF SECURITY.

See Security for Costs, I.

ALTERATION OF INSTRUMENT.m
See Banks and Banking, 1.

Bill# and Notes, III, 1. 2. 
Principal and Surety, \ 

iVendor and Purchaser, VI, 17.

ALTERNATIVE RELIEF.

See Pleading, XI, 3.

AMBIGUITY.

1. Contract -ll'ord.s—Meaning of “to” 
o certain date.

The defendants purchased n quantity 
"f wheat from the plaintiff and agreed to 
give him any rise in the market price to 
the 1st of May.

On the 30th of April the plaintiff went 
to defendants in order to get a settlement 
for his wheat.

Held, following Nichols v. Ramsel, 2 
Mod. 280 ; Kendall v. Kingsley, 120 Mass. 
'.<4, and People v. Walker. 17 N. Y. 502, 
that the word “to” in the present case 
should not be held to include the day

named, hut that the period intended ex
pired on the 30th of April.

The legal effect of a document cannot 
be altered by the subsequent conduct of 
the parties, but it is not unreasonable to 
look at that for an explanation of an 
ambiguous phrase: Pollock on Contracts, 
p. 431. McCuaig v. Phillips, 10 M. K. 
094.

See Description of Land, 1, 2.
— Examination for Discovery, 12.
— Slander.
— Statute of Frauds, 5.

AMENDMENT.

1. After appeal—Amendment of decree 
after rehearing.

A bill filed to enforce a mechanic’s lien 
was dismissed at the hearing, on the 
ground that the lien hail ceased to exist, 
and upon rehearing the decree was 
affirmed. The question of the personal 
liability of the defendant, although raised 
by the pleadings, and therefore concluded 
by the decree, was not, in reality discussed 
at the hearing. Plaintiff having after
wards sued at law, the defendant pleaded 
the decree by way of estoppel. Upon a 
petition by the plaintiff, praying that the 
decree might be amended by inserting a 
provision that the dismissal of the bill 
should he without prejudice to the plain
tiff's right to proceed at law,

Held, That the decree should be so 
amended upon terms as to costs. Kelly 
v. McKenzie. 2 M. R. 203.

2. Delay in applying for.
An application by the defendant made 

in good faith in chambers l>eforc the trial 
for leave to amend the statement of 
defence should not he refused although 
there has been great delay in making it, 
only partially accounted for by negotia
tions for settlement, when no injury can 
be caused to the plaintiff by the amend
ment that cannot be compensated for in

Johnson v. Isind Corporation, (1890) 6 
M. R 627. and Tildedey v. Harper, 
(1878) 10 (’h. I). 393, followed. Sfc 
Pherson v. Edwards, 19 M R 337.

3. Of Judgment Amendment after 
judgnient entered upon demurrer -Juris
diction of referee.

To a declaration for personal service
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by the plaintiff an the servant of the 
defendant, the defendant pleaded various 
pleas. To one of these the plaintiff 
demurred; upon the others he joined 
issue. Defendant then obtained an 
order striking out all the pleas except 
the one demurred to Plaintiff suc
ceeded upon the demurrer. Defendant 
then applied in Chambers to add two 
pleas. The refeiee refused the application 
and the plaintiff signed judgment. The 
defendant appealed from the referee's

Held, 1. That the referee had jurisdic
tion to permit the pleas to be added.

2. The discretion to amend should be 
used to the utmost extent consistent with 
justice and the rights and interests of 
the parties.

3. An equitable plea asking for an 
account permitted to be added, unless the 
plaintiff would undertake not to set tip 
the judgment in defence to a bill in equity.

4. Circumstances under which a bill 
for an account will lie, discussed. Johnson 
v. Land Corporation of Canada, 6 M. K. 
527.

4. Limitation of actions—Statute of 
Limitations— New trial —County Court 
action -Dispute note filed too late --Costs.

Defendant, having instructed his solici
tor to prepare and file a dispute note in a 
County Court action setting up the 
Statute of Limitations and the plea of 
never indebted, which the solicitor ne
glected to file in proper time, himself 
prepared and filed within the time allowed 
another dispute note setting up simply 
the plea of never indebted.

At the trial the County Court Judge 
struck out the dispute note filed too late, 
refused to allow the other one to be 
amended, and entered a verdict for the 
plaintiff.

Held, that the dispute note filed too 
late was irregular and was properly struck 
out, but that an amendment of the other 
dispute note, raising the Statute of Limi
tations, and a new trial should be allowed 
under the circumstances upon the defend
ant paying all costs to date in the court 
below, except those of issuing and serving 
the writ, and the costs of the appeal 
within ten days after taxation; otherwise 
that the appeal should be dismissed with 
costs and the judgment allowed to stand. 
Lachapelle v. Lemay, 17 M. U. 161.

6. Misjoinder of defendants—Statute
of Limitations.

Plaintiffs issued a writ upon a note 
signed J. G. & Co., against J G. and W. 
G. Afterwards they struck out VV. G., 
and moved to strike out the defence of 
J. G. He defended on the ground that 
he had a partner but declined to give his 
name. Plaintiffs then amended by adding 
W. 13., and went down to trial. The 
plaintiff’s evidence showed that not W. B. 
out S 13. was the partner, wheieupon 
plaintiffs moved to amend by striking out 
W. 13. Since the commencement of the 
action the statute of limitations would 
have barred the remedy against S. B. 
The plaintiff's evidence us to the circum
stances under which the note was made 
was contradictory.

Leave to amend was refused, and a 
non-suit entered. Merchants Hank v. 
Good, 6 M. It. 543.

6. Misnomer Amendment of defend
ant's name after decree—Mechanic’s lien 
against school house—Costs.

Plaintiff filed a mechanic’s lien against 
lands of “The School Trustees for the 
Protestant School District of Bradley. 
No. 369. in the Province of Manitoba, 
anil filed a bill upon such lien against the 
corporation using the name above set out. 
The bill was taken pro confesso. After 
decree and sale a petition was filed by the 
plaintiff to amend the style of cause 
throughout.

Held, 1. That the amendment should 
be allowed.

2. That the land, including a public 
school erected upon it, was liable to charge 
and sale under a mechanic's lien.

3. That the plaintiff should pay the 
costs of the petition. Moore v. Protestant 
School District of Bradley, No. 369, 5 M. R. 
49.

7. New defences if declaration 
amended

Action upon a note. Upon a motion 
being made at the trial for a non-suit, on 
the ground of variance, the plaintiff asked 
to amend his declaration by alleging that 
the note was payable at the Ontario Bank, 
Winnipeg.

The amendment was allowed, as the 
defendant could not be prejudiced, but

Killam, J., Held, that the defendant 
had thereupon the same right to plead 
to the amended declaration, as he 
had to plead to the declaration if origin
ally tiled as amended; that he was not 
limited to the defences set up to the 
original declaration, and that the Court
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h:ul no discretion in I ho matter. Cameron
/. /, 2 M. R. 231.

>. Of pleadings -Transfer of land 
u->hr Heal Vroperty Art, effect of—Car ties 
t" action Estoppel.

A tran-fer of land, in the form provided 
in the Rval Property Act, made by the 

■ ii-tc.cd owner and without any special 
•venants or recitals, does not operate as 

an o-topjM‘1 and does not vest in the 
transferee an equitable interest stibse- 
quently acquired by the transferor in the 
ih'i-iiee of any fraud 01 i n isre] iresen tat ion 
b\ the latter.

Nr»/ v. Hnrlcy, (1829) .'1 Sim. 103, and 
1900 82 I- T. 566, distin

guished.
In an notion by such a transferee against 
pei>on who had, before the registration 
tin- transfer, tiled a caveat against the 
id. claiming that the transferor, Gard- 

i was a trustee for him of an undivided 
"Mr-third interest therein, the plaintiffs 

• ' up Ilia*, after the filing of the caveat,
• defendant sold his interest to (Jardiner

that they were, as transferees from 
1 ine , entitled to the fee simple in the 
: ! ! free from any claim of the defendant. 
\f forwards the plaintiffs sought to 

Mend their statement of claim by asking, 
alternative leliof, that they might be 
i.iiod to stand in the position of 

1 • m diner towards the defendant in respect 
' the money due from Gardiner to dé
cidant and that an account might be 
ken as between the two latter and that
• plaintiffs might be declared entitled 

peeifie ])erformance by defendant of 
agreement with Gardiner.

Ih hi, that such amendments should not 
allowed, because plaintiffs were not 

uilcd to any inteiest in the land ac- 
iMired by Gardiner after his transfer to 

'•in. and also liecatlse Gardiner was not 
l'aity to the action nor was it proposed 

l,x tli" amendments to make him a party.
U \. (lihnour, 16 M R. 301.

1 Production of documents -Vrac-
• Partnership accounts.

\t the trial in this case defendants’ 
‘11**1 asked leave to amend the state- 
lit of defence, by alleging that the 

aintiff and defendants had been in part- 
’ -hip in a skating rink business, and 
at at tin* dissolution of the paitncrship

• account was taken by which it was 
»wn that the plaintiff was indebted to

' I e defendants.

26

The accounts of the partnership busi
ness had been kept in a set of books to 
which the defendants had access, although 
they were no longer in their |>ossession or 
control, and in obedience to an order for 
production the defendant Mann had made 
an affidavit in which he stated that he 
had no documents relating to the matters 
in dispute in his possession or power; and 
although the plaintiff wanted to see and 
insjM'et the books he was refused access 
to them.

Held, that the defendants should not 
now be allowed the amendment asked for. 
and that tin* partnership accounts should 
not be gone into in this action, more 
especially as it was open to the defendants 
by an independent action to have the 
partnership accounts taken, and thereby 
to recover any amount that might be 
due to them.

Mertens v. Ilaigh, 11 \V. R. 792, re
ferred to. Douglas v. Mann, 11 M. R. 
546.

See Accident Insurance, I.
— Administration, 4.
— Bills and Notes, VIII. 1

— BriLDi.No Contract, 6.

—• Certiorari, 2.
— Company, IV, 14.
— Contract, XII, 1.
— Criminal Law, 1, 1,2; X, 3; XIII, 3;

XVII. 7.
— Election Petition, VI, 1; N il, 3, 4.
— Evidence, 13.
— Extradition, k.
— Fravdvlent Conveyance, 2, 15.
— Era cm lent Preference, 111, 3.
— Garnishment, 1. 7; VI, 8.
— Landlord and Tenant, i, 2.
— Limitation of Actions, 4.
- LigroK License Act, 6, 10, 14.

— Ma ste r a no S i : r v a nt, II.
Mbchand Lien, 111. I : VIII, I

• Misrepri -i ntation. III. 2.
Pu \mm.. I. l. 2: III 2; \ 111 I

— Pra<tice, II. Ill, 2; X. 3; XVII, 2;
XXIII, 1

— Prohiiiition, I, 1.
— Real Property Act, 111, 6.
— Real Property Limitation Act, 4.
— Right of Action.
— Summary Judgment, II, 4.
— Title to Land, 2.
— Vendor and Purchaser, VI, 12;

\ II. II
— Workmen’s Compensation for In

jurie.» Ai T, 1
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AMENDMENT OF JUDGMENT.

See Costs.

AMOUNT IN QUESTION.

See Appeal from County Court, II 
—■ Appeal to Privy Council. 7.

ANIMAL DISEASES ACT.

See Sale of Goods, VI, 1.

ANIMAL FERÆ NATURÆ.

Raccoon —Liability of owner for damages 
done by.

A raccoon is an animal ferae naturae 
and a person who keeps one in a town is 
liable in damages for any injury inflicted 
by it on a neighbor upon escaping from 
captivity, although the animal has been 
kept in the defendant's house for a long 
time and was sup|M>sod to have been tame.

Filburn v. People's Palace, etc., (1890) 
28 Q H I). 288. followed.

Andrew v. Kilgour, 19 M. R. 845.

ANIMALS DAMAGING CROPS.

See Railways, VI. C, 8.

ANIMALS KILLED ON RAILWAYS.

See Railways, VI, B, 1. 2, C.

ANIMALS RUNNING AT LARGE.

animals to run at large, is not sufficient to 
protect the owmer of animals from liability 
for their trespasses on lands even if un
enclosed by a fence of the character re
quired by the by-law.

3. A clause in such a by-law providing 
that no person shall be entitled to recover 
damages for injuries done to his crops by 
trespassing cattle unless his fences are of 
the character required by the by-law, if 
enacted prior to the passage of the amend
ment of the Municipal Act which is now 
sub-section (d) of section 644, was ultra 
vires of the council of the municipalité 
and was not ratified or legalized by such 
amendment.

The King v. Nunn, (1908) 18 M. It.
288, followed.

Watt v. DrysiUde, 17 M. R. 18.

2. Fences Damages —Municipal Act, 
R.S. M. 1902, r. 116, U. 643 (6) and 641
4 Action for damages caused to plain

tiff by defendant’s cattle trespassing on 
his lands which were not fenced. De
fendant relied on a by-law of the munici
pality, presumably passed under the 
powers conferred by sub-section (b) of 
section 643 and sub-section (d) of section 
614 of the Municipal Act, R.K.M. 1902. 
c. 116, and declaring that “it shall Is- 
lawful for any person to permit his horses 
or cattle * * * to run at large in any 
season of the year * * * ami no one 
shall be at liberty to claim damages 
against, the owner of such horses or cattle 
running at large or doing damage unless 
he shall have surrounded his lands and 
;premises with a lawful fence as defined by 
by-law of this munici/mlity

At the trial there was no by-law proved 
which showed what should constitute a 
lawful fence in the municipality except 
one which related only to barbed wire

Held, that the defence failed and the 
plaintiff was entitled to recover. Dalziel 
v. Zastre, 19 M. R. 383.

1. Fences -liy-law regulating-Munici
pal Act, H. S. M. 1902, r. 116, ss. 643 (b),
oil

1. At common law the owner of animals 
must keep them from trespassing on his 
neighbors' crops though enclosed by no 
fence or by an insufficient fence

2. A by-law of a municipality passed 
under sub-section (b) of section 643 of 
The Municipal Act R. S. M., 1902, c. 
116, which does not expressly permit any

3. Fences. -Damages—Municipal Act, 
R.S.M. 1902, r. 116, ss. 643 (b), 644 (d).

The power of a municipal council, under 
sub-section (d) of section 644 of the 
Municipal Act. R .S M 1902, c. 116, to 
pass a by-law limiting the right of a land 
owner to recover damages for any injury 
done by trespassing animals to rases in 
which the land is enclosed by a fence of 
the nature, kind and height required bv 
the by-law, should be «held to be restricted
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to cases in which the animals go upon the 
land from some adjoining land where they 
have a right to be, and such by-law is no 
protection to the owner of animals tres
passing from a highway, if the council has 
not passed a by-law under sub-section (b) 
of section 043, for allowing and regulating 
the running at large of animals in the 
municipality.

Am. A- Eng. Ency. vol. xii, p. 1014, and 
Enc. of Law & /-*., vol. 2, p. 401, followed.

Jack v. Stevenson, 19 M. It. 717.

ANNUITY.

Sec Alimony 1.
— Mortgagor and Mortgagee, I. 5.
— Will, III, 1, 5.

ANTE NUPTIAL SETTLEMENT.

Set Fraudulent Conveyance, 14.

APPEAL.

See Attachment of the Person, 1. 
Evidence, 3.

— Practice, 111.
— Rectification of Deed, 1.

APPEAL AS TO COSTS.

See Interpleader, II, 1.
Trustee and cestui que trust, 2.

APPEAL FROM AWARD.

See Railways, V, 2.

APPEAL FROM COUNTY COURT.

I Abandonment of Right to Ap*

11 Amount in Question.
HI. Practice in Appeal.
IV. Jurisdiction.
V. Judge’s Finding of Facts.

VI. Decisions Appealable.
VII. Decisions Not Appealable.

VIII. Security.

:10

I. Abandonment of Right to Appeal.

Practice A mount in question on appeal 
—RJS.M., c. 33, s. 315, and 59 Vic., c. 3, s.
2.

A defendant in a County Court suit 
against whom a writ of attachment has 
been issued does not lose his right to 
appeal from the County Court Judge’s 
order refusing to set it aside by pro
ceeding to the trial of the action in the 
County Court, by applying for a new trial 
after a verdict against him, by procuring 
with such new trial and calling and exam
ining witnesses, by taking out and serving 
the order against which he wishes to 
appeal, or by delay in taking out and 
serving the order when no objection that 
the appeal proceedings had been begun 
too late is taken by the notice of motion.

The plaintiff’s claim was for $70.70, but 
lie only recovered judgment at the first 
trial for $47.70 ami costs. This was set 
aside and a new trial granted when de
fendant commenced the appeal proceed
ings. At the second trial the plaintiff 
had a verdict for $07.50.

lit Id, that the ap|>cal was rightly 
brought to the Full Court under R. S. M , 
1892, e. 33, s. 315 as re-enacted by 59 
Vic., c 3. s. 2. Hutchinson v. ('olby, 12 
M R. 307.

II. Amount in Question.

1. Jurisdiction.
In deciding whether an ap|>enl from a 

County Court decision under section 315 
of the County Courts Act, as re-enacted 
by 59 Vic., c. 3, s. 2, should lie taken to 
a single Judge, or to the Full Court, it is 
not the amount claimed by the plaintiff 
which has to be looked at, but it is neces
sary to consider what is the amount 
which the party appealing seeks to relieve 
himself from, or to recover by his appeal

The defendant appealed to the Full 
Court from a verdict against him for 
$39.10 and relied on the fact that the 

laintiffs’ claim was for a sum excmhng 
fty dollars.

Held, following Macfnrlnnc v. Ledaire,
15 Moo. P. C. 181, and Allan v. Pratt, 13 
A. C. 780, that the appeal should lie 
struck out with costs. Massey-llarris 
Co. v. McLaren, 11 M. R. 370.

2. Jurisdiction.
In an action in a County Court the * 

daintiff’s claim was for $200 damages, 
mt in the opinion of the Court the
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evidence showed that h<* could not in any 
view of the case have recovered more 
than $'»(>. He appealed to the hull Court 
against a verdict for defendant .

Held, that under section 315 of the 
County Courts Act as amended by 50 
Vie., c. 3, s. 2, “the amount in question” 
means in such a ease the amount that the 
plaintiff might possibly have recovered 
and, this not exceeding $50. that the 
appeal should have been made to a single 
Judge anil should be struck out with 
costs. A it ken v. Doherty, 11 M. It. (524.

3. County Courts Act, B.S.M., lxoJ 
r. 33. ft. 315—59 Vie. c. 3 2.

Held, that on an appeal from n judg
ment of a County Court the Judge 
appealed to might review the evidence 
with the view of determining the value of 
the property in question; that such value 
in the present case was less than $20; and 
that, under section 315 of The County 
Courts Act, as amended by 59 Vic., n. 3, s. 
2, plaintiff was not entitled to appeal, and 
that the appeal should he dismissed with

A it km V. Doherty, 11 M IM124, followed
Dougins v. Porker, 12 M. R. 152.

III. Phactiit. in Appeal.

1. Certificate of judge Evidence " in
substance.”

Accompanying an appeal book upon a 
County Court appeal was a certificate 
from the County Judge, that it contained 
"the evidence in substance taken at 
the trial.”

Held, That the certificate was in
sufficient, and the appeal was struck out 
of the list. Winnipeg HVi/cr \\ nrks Ctt. v. 
Winnipeg Street Baihcay Co., ti M R. (il l.

2. Filing of evidence Delay in prose
cution Copy tf eridenci Transmission of 
papers by tin County Court Clerk.

In filing a copy of the notes of evidence 
in the County Court for the purpose of an 
appeal to the Queen's Bench.it is necessary, 
under section 321 of the County Courts 
Act, that a law stamp should be affixed 
to the document.

It is essential under section 323 of the 
Act, that the Clerk of the County Court 
should transmit directly to the Protlion
et ary of the Queen’s Bench, in a sealed 
package, all the papers and proceedings 
in his office relating to the suit ; and, where 
inch pajicrs were handed by the County

Court Clerk to the appellant's attorney in 
an unclosed envelope, and the attorney 
had them in his possession until the day 
before the hearing of the appeal, it was 
dismissed with costs. Burke v. Brown, 9 
M. R. 305.

3. Leave to appeal -Striking out ap
pui I County Courts Act, B.S.M , 1892, c. 
33, .s*. 315, 321, 32(5, 327 59 1 ic. i.l/i.
3. .s. 2 A}net it's Bench Art, 1895, Bide 1(58 
(b).

Held, that under sections 32(5 and 327 
of the County Courts Act, as amended by 
59 Vic., c. 3. s. 2, a single Judge of the 
Queen’s Bench has power, on a motion 
before him lindei Rule 1(58 (In, Queen’s 
Bench Act, 1895, to strike out an appeal 
brought under section 315, to give the 
appellant liberty to proceed with his 
appeal, notwithstanding the failure to 
comply with any requirements of the 
statute and although the apjieal is to the 
I’ull Court : and that such leave should be 
given in this case, as the appellant’s 
failure to. file the affidavit of intention to 
apjieal required by section 317 within ten 
days from the decision complained of was 
entirely owing to the neglect of the County 
Court cletk in not notifying the appellant's 
at tori h \ of the decision when given, and 
the affidavit was filed the day after the 
attorney was informed of the decision, 
and all other steps in the appeal had been 
regularly taken. The appellant, however, 
must pay the costs of the motion, as the 
defendant had made it in good faith and 
in ignorance of the special circumstances.

Held, also, that it was not necessary on 
entering the appeal with the Vrothonotary 
to produce to him evidence that, the 
appellant had furnished the security for 
costs of the appeal required by section 
321, although it may be a reasonable and 
prudent thing to do. Abell v. Craig, 12 
M. R M.

4. Time Mandamus.
Proceedings in appeal from the County 

Court had been taken and an unsigned 
certificate of the County Judge filed with 
the Prothonotary within the proper time, 
under the belief that it had been properly 
signed. I’non the discovery of the fact, 
but after the time for filing the certificate, 
an application was made to the judge to 
affix his signature, lie refused.

Held, that the judge was right in so 
refusing and an application for mandamus 
was dismissed. Orr v. Barrett, (5 M. R. 300.
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IV. JlKlSDICTlON

Title to land brought in question
Property in smut and gravel on highways - 
MunicijHil Act, It. S. M., c. 100, ss. 015. 
•ill Vasts when action fails for want of 
jurisdiction.

1. A claim of a municipality for dam
ages for the taking by a railway company 
of quantities of sand" and giavel from 
alleged highways and allowances for roads 
m the municipality not in its actual 
possession or occupation, if disputed, 
raises a question of the title to a corporeal 
hereditament within the meaning of see- 
i ion 50 of The County Courts Act, R.S.M., 
e. 33, and the juri.-diet ion of the County 
( ourt to adjudicate on such claim is 
ousted when such a Question of title is 
Iona fide raised, notwithstanding the pro
visions of sections til5 and till of The 
Municipal Act, R.S.M., c. 100, giving the 
right of possession of such roads to the 
municipality and power to pass by-laws 
for preserving or selling timber, trees, 
stone or gravel on any of such roads.

2. Under the enactment substituted for 
section 315 of The County Courts Act by 
59 Vic., c. 3, s. 2, an appeal to this Court 
lies from the decision of a County Court 
Judge on the question of jurisdiction as 
well as from all other decisions in actions 
in which the amount in question is twenty 
dollars or more.

Fair v. McCrow, (1871) 31 U.C.R. 599, 
and Portman v. Patterson, (1S01) 21 
I'.C.R. 237, followed.

3. Although the action in the County 
Court failed for want of jurisdiction, the 
plaintiff should be ordered to pay the 
costs of it under s. 1 of e. 5 of 1 Edw. VI I, 
and also the costs of the appeal. Munic
ipality of Louist v. C.P.K.. U M. R. 1

V. Judge’s Finding of Facts.

1. Questions of fact - Notes of evidence 
transmitted—Municipality—Liability of.

The Court of Queen's Bench is a Court 
■ f Appeal from the County Courts upon 
facts as well as law, and it is impossible to 
infer that there was evidence to support 
a particular finding of the Court below, 
unless such appears upon the material 
transmitted to this Court.

Plaintiff sued a rural municipality for 
services as a solicitor, but no resolution 
<«r by-law of the Council employing him 
was produced, nor did the Council adopt 
or derive any benefit from his services.

Held, that he was not entitled to re

cover Curran v. Parai Municipality of 
North Norfolk, 8 M. R. 256.

2. Application for new trial or to
reverse judgment at trial It'# ighl of etndenci

An application by the defendant for a 
new trial, or to reverse or vary the judg
ment of one County Court Judge in favor 
of the plaintiff, having been made to 
another County Court Judge under section 
308 of The County Courts Act, R. 8. M., 
c. 33, the latter ruled that it should not be 
granted unless the verdict appeared to be 
unreasonable or unjust, or a perusal of 
the evidence showed that the trial Judge 
must, in arriving at his decision, have 
omitted, through oversight, to consider 
some undisputed fact, or that some un
disputed fact or some plain ptinciple "i 
law applicable to the facts and favorable 
to tlie defendant could not have been 
brought to his attention, and the appli
cation was dismissed. Defendant then 
appealed to a Judge of the Queen’a Bench 
against this decision.

Held, that the principles thus laid 
down were correct, and that the apjieal 
should he dismissed, although, in tin- case 
of an appeal under section 315 of tIn- 
Act, the verdict would have to Is- reviewed 
upon the facts in so far as the Court 
above could do so without having the 
witnesses before it. Smith v. Smyth, 9 
M. R. 509.

3. Conflict of evidence Authority of 
wife to pledge husband’s credit.

Where there is a conflict of testimony 
at the trial of an action in the County 
Court, and there is evidence for the plain
tiff which the Judge may have believed 
as against the evidence for the defendant, 
although he gave no reason for his de
cision, his verdict for the plaintiff should 
not be set aside by a Judge of this Court 
on appeal because he thinks that, the 
evidence for the plaintiff was unsatis
factory, and that the trial Judge might 
have decided the ease on a wrong principle 
of law’. In such a case the Full (’ourt, on 
an appeal from a single Judge,

IIiId, that the verdict of the trial 
Judge should be restored. Kobinson v. 
Taylor, 10 M. R. 33.

4. Review of Evidence -Decision of 
County Court Judge on summons to vary 
judgment or fur a new trial under section 
309 of The County Courts Act, It. S. 
M., c. 33—Agent's commission on sab
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of land—Recovery of communion by another 
plaintiff in res pert of same sale.

Th<* plaintff recovered judgment in the 
County Court for commission on the sale 
of a parcel of land for defendant at the 
full amount of percentage usually allowed.

Defendant applied under section lit Ht of 
The County Courts Act, R. S. M. c. 33, 
for a new trial, or to reverse or vary the 
judgment, relying on the fact that another 
real estate agent had recovered a verdict 
against him for one half the usual com
mission in respect of the same sale, and 
appealed to the Full Court from the 
(founty Court Judge’s order dismissing 
that application.

Ilebl, that on such an appeal the Court 
cannot review the original decision on 
the facts in the same manner as it would 
do on an appeal direct from the original 
verdict, and can only consider whether 
the decision of the County Court Judge 
on the application that was made was 
erroneous or not.

On such an application if is not- the 
duty of the Judge to try the case anew, 
and he should not disturb the verdict he 
has rendered unless on reconsideration it 
appears to him that there has not been 
evidence on which a jury could have found 
as he did, or that his verdict has been 
arrived at through an oversight or mis
conception of the law or the evidence.

On considering the evidence and apply
ing these principles the appeal should be 
dismissed.

The fact of the recovery by anothei 
plaintiff of eommis.-,ion in respect of the 
same sale was r< ■ inter alios acta, and was 
not in itself material.

Smith v. Smyth, (1894) 9 M. R. 569, 
followed.

Douglas v. Cross, 12 M. R. 531.

6. Review of decision •Undisputed
evidence —Accounting for securities received 
as collateral security.

A creditor who has received collaterals 
as security for a debt is bound, after pay
ment of the debt, to return them or 
account to the debtor for their face value, 
in the absence of evidence to show that 
the respective amounts of them could not 
be collected.

Dnftil v. \fcFult, (1S77) 41 V. C. R. 
313, followed.

The County Court Judge disallowed 
certain sums of money which the defend
ants swore the plaintiff Bank had received 
un certain collateral securities held for 
them, because their evidence showed that

these sums had first been received by 
defendants and they were unable to give 
dates and particulars of the payments to 
the Bank, and had no books or memor
anda to support their statements, and he 
was of opinion that they should have 
given undoubted evidence of the times of 
receipt and payment to the Bank or in 
some other way brought home to the 
Bank conclusively the receipt and non
credit of the money, but his verdict was 
not based on any finding that the de
fendants were unworthy of belief as 
witnesses.

Held, that, under the circumstances, 
it was proper for the Court above to 
review the finding of the County Court 
Judge upon the evidence, and that, taking 
into consideration tin- Bank’s duty to 
produce or account for the collaterals 
which it had failed to do, and the pre
sumption to be drawn from such failure, 
the defendants had sufficiently proved the 
receipt of said moneys by the Bank and 
were entitled to judgment for the same. 
Union Hank v. Elliott, I t M. R. 187.

VI. Decisions Appealable.

1. County Courts Act, R. S. M., c. 33,
88. 315, 330—Amendment—Final order or 
judgment.

An order of a County Court Judge at 
the trial of an action giving the plaintiff 
leave to amend his particulars of claim 
pursuant to section 330 of The County 
Courts Act, R. S. M., c. 33, and providing 
that defendant should have fifteen days 
to put in a dispute note to the amended 
claim, and that, in default of such being 
put in, judgment might be signed for the 
plaintiff for the full amount claimed, is a 
final order or judgment from which an 
ap])eal may be taken to the Court of 
Queen’s Bench under section 315 of the 
Act as amended by 59 Vic., c. 3, s. 2. 
Hrenchley v. McLeod, 12 M. It. 047.

2. Interlocutory order—.S<fling aside 
order—/•> jtarte order—Affidavit of merits.

Under 54 Vic. e. 2, s. 21, substituted foi 
section 243 of the County Courts Act, 
1887, theie is an appeal to a Judge of 
the Court of Queen’s Bench from any 
order made by a County Court Judge, 
final or interlocutory, and whether upon 
the merits in an action, or upon a mere 
point of practice.

A judgment by default, regularly 
signed, cannot be set aside <x parte, but 
only upon notice to the plaintiff and an
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affidavit of merits, and this rule applies 
to the County Courts as well as the Court 
uf Queen’s Bench. McKay v. Humble, 
s M. R. 8(1.

VII. Decisions Not Appealable.

1. Appeal from order.
No api>eal will lie from an ordei of a 

County Court Judge directing the clerk 
to sign a judgment which without such 
order, he should have signed. Harr v. 
Clark, 5 M. R. 130.

2. Transfer to Queen’s Bench.
No apjreal will lie from an order made 

by a County Court Judge under section 
86 of the Queen’s Bench Act, 189"», trans
ferring an action from that Court to the 
Court of Queen's Bench, after the papers 
and proceedings have reached the rro- 
thonotary, notwithstanding the general 
and absolute right of appeal apparently 
given by the 315th section of the County 
Courts Act, and notwithstanding the 
opinion of the Court above that the order 
had been improperly made.

Harris «V Sons v. Judge, (1892) 2 Q. B. 
5t»5, followed.

Where the Judge of the County Court 
has to decide in the first instance whether 
ilie facts proved bring the matter within 
his jurisdiction, he has jurisdiction to 
determine that question and, having de
termined it judicially, his decision cannot 
be treated as given without jurisdiction. 
Doll v. Howard, 11 M R. 21.

Distinguished in Emerson v. Forrester, 
19 M. R. «65.

VIII. Security.

1. Security by payment into court.
Appeal from the County Court. Upon 

opening of the appeal it was objected that
- bond for security for the costs of the 

ppeal had been given. It api>eared, 
however, that security had been given by 
payment of money into Court.

The judgment of the Court was given 
by Killam, J.—(After an examination 
<>f the statutes. Con. Stat. c. 34, ss. 226, 

-7, 228; 47 Vic. c. 22, s. 23. and 50 Vie.
9, ss. 243, 244, 245). "In my opinion, 

where the necessary sum has been paid 
mto Court, or other security given with 
the sanction of the County Judge, and he 
has certified the case to this Court, the 
giving of a bond is not, under the present 
Act, a condition precedent to the hearing 

f the appeal, and, as it is admitted that

the money has been paid into Court with 
such sanction in this case, the hearing of 
the appeal should be proceeded with.” 
Gerrie v. Chester, 5 M. R. 258.

2. Security for debt.
By the County Courts Act, 1887, the 

giving security for. or depositing in court, 
the amount for which judgment has been 
recovered, and a sum sufficient to cover 
the probable costs of the appeal, is a con
dition precedent to the right to appeal.

An objection that such conditions have 
not been complied with may be taken 
when the appeal comes on to be heard 
and may be supported by affidavits. 
Mahon v. Inkster, 6 M. R. 253.

3. Time within which security to
be given -Notice of setting down.

This case was tried before the judge of 
the County Court of Marquette, who 
entered a verdict for the plaintiff on May 
12th, 1890. The defendant applied for 
a reversal of the judgment, and the appli
cation was dismissed on July 3rd. 1890. 
The defendant served notice of his in
tention to appeal to the Court of Queen’s 
Bench on July 12th, but the security was 
not perfected until September 10th.

Held, 1. That no notice of the setting 
down of the appeal need be given.

2. (Killam. J., dissenting). That section 
243 of the County Courts Act, 1887, 
taken in connection with tin- other 
provisions of the Act relating to Appeals, 
lequires the security to be perfeeted within 
ten days after the decision appealed from.

(Per Killam, J.) There is no définit.* 
limit of time for giving security on appeal 
fixed by the County Courts Act. Mulvi- 
hill v. Lachance, 7 M. R. 189.

See Chattel Mortgage, II, 2.
— Costs, I, 4.
— County Court, II, 1.
— Landlord and Tenant, II, 2.
— Practice, III, 2, 3; IV, 1.
— Principal and Agent, II, G.

APPEAL FROM JUDGE'S FINDING 
OF FACT.

See Appeal from County Court, V.
— Criminal Law, XV, 1.
— Evidence, 28.
— Extradition, 5.
— Fraudulent Preference, VI, 6.
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.SVe License to take Possession or

Misrepresentation, IV, 1. 
Negligence, III, 1.
New Trial, 2.

• Principal and Agent, I. 2, f>; II, C, 
F.

- Sale op Goods, IV, 2.
- Statute ok Frauds, 7.

— WEIGHTS AND MEASURES A('T, 1.

APPEAL FROM MASTER ON 
EVIDENCE.

Foreclosure ordered instead of sale.
In n mortgage suit the master after 

hearing evidence ordered n sale instead of 
it foreclosure, as being more beneficial for 
infant, heirs. Upon appeal,

Held, that the evidence showed that 
a sale would not realize the plaintiff’s 
claim, and foreclosure was directed.

A rule to govern appeals from the 
master upon questions of fact approved. 
Landed Banking & Iamiix Co. v. Anderson, 
3 M. R. 270.

APPEAL FROM N. W. T.

Objections to regularity of appeal
Value of subject matter—Fraudulent Con
veyance.

Held, 1. An objection of irregularity in 
the proceedings leading up to an appeal 
from the N. \V. T. cannot be taken at the 
argument of the appeal.

2. In determining the value of the sub
ject matter in dispute (uj>on which the 
right of appeal depends), the proper course 
is to look at the judgment as to the extent 
to which it affects the interest of the 
party prejudiced by it and seeking to 
relieve himself from it by appeal.

3. Upon the evidence, that a trans
action attacked as fraudulent against 
creditors was valid. Steele v. Ramsay— 
Bratt Claimant, 3 M. R. 305.

APPEAL FROM ORDER.

1. Acting on order—Preliminary ob
jection.

A garnishee attaching order having 
been issued in this ease, the defendants 
moved to rescind the order upon the

ground of irregularity and of misrepre
sentation.

Bain, J., made an order amending the 
attaching order by reducing the amount 
attached from 811,000 to $3,000.

The applicants took out the order, 
served a copy of it upon the plaintiffs, 
and also a copy upon the attorneys who 
usually acted for the garnishees, but who 
had not acted for them as attorneys in 
connection with this ease.

The applicants then applied to vary the 
order amending the attaching order, 
claiming to have it set aside altogether.

Held, that the applicants having acted 
upon the order could not appeal from it. 
Royal ('ity Planing Mills v. Woods. C. 
P. R. (Garnishees.) fi M. R. 62.

2. Acting on order -Right of, lost by 
acting on order appealed from.

Appeal from order directing the trial 
of an issue between a garnishing creditor 
and an assignee of the debtor as to their 
rights to a fund in court. The issue had 
been drawn up and delivered to the 
appellant and he had returned it.

Held, that, by thus acting under the 
order, he had abandoned his right to 
appeal against it.

Royal City Planing Mills Co. v. Woods, 
ü M. R. 02, followed.

French v. Martin, 13 C. L. T. Occ. N. 
159.

3. Compliance with part of order.
An order appealed from permitted the 

defendant to amend a paragraph of his 
defence within six days, in default of 
which it was to be struck out, and the 
defendant availed himself of the privilege 
of amending that paragraph.

Held, that, by compliance with such 
part of the order, he had not precluded 
himself from appealing against another 
part of the order, (lowcnlock v. Ferry, 11
M. It. 257.

4. Leave to appeal after time elapsed
—Mistake of attorney—Evidence to set 
aside garnishee order - Affidavit on inform
ation and belief not sufficient.

An appeal by the plaintiff from the 
order of the Chief Justice made in March, 
1894, setting aside a garnishee order 
obtained by the plaintiff herein, (see 9 M. 
R. 534 ) was set down for hearing before 
the Full Court one day too late, and was 
therefore struck out, leaving the plaintiff 
to make a substantive application unde
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rule 66 for an extension of time for entering 
the appeal.

Such an application was then made 
supported by the affidavit of the plaintiff’s 
attorney, accounting for the delay through 
a misapprehension and mistake made in 
good faith, when the Court allowed the 
appeal to be set down within two days on 
payment of costs.

hn the argument of the appeal it 
appeared that the garnishee order had 
been set aside on the strength of an 
affidavit of the partner of the defendant’s 
attorney based on information and belief.

Held, following Gilbert v. Endean, 9 Ch. 
D., 259, that, as the application to set 
aside the garnishee order was one that 
affected and disposed of the rights of the 
parties and was not merely interlocutory, 
it should not be granted on the material 
put in, which was mere hearsay evidence, 
and at best of no more weight, than the 
evidence on which the original order was 
made, and that the appeal should be 
allowed with costs, liraun v. Davis. 
X art hern Assurance Co., Garnishees, 9 M.

6 Notice of appeal -Prohibition— 
County Court—Serving County Court Judge 
'nth notice of appeal.

In appealing from the decision of a 
single Judge discharging a nth; nisi for a 
writ of prohibition, it is necessary to serve 
tfie County Court Judge, as well tvs the 
plaintiff, with notice of the appeal. 
Gibbins v. Chadwick, 8 M. R. 213.

6. Winding-Up Act, R.S.C. 1906, c. 
144, ss. 101, 131 Leave to appeal from de
cision of judge under Art -Order staying 
proceedings in action by liquidator against 
contributory.

An order of a Judge made under section 
131 of tiw Winding-up Act, It.s.c. 1906, 
<\ 141, staying proceedings in an action by 
the liquidator of a company being wound 
up against a contributory, does not involve 
future rights within the meaning of section 
131 of tlic Act, neithei could it be said 
that the amount involved in an appeal by 
a shareholder from such an order exceeded 
five hundred dollars, and, therefore, as it 
was conceded that the order was not one 
that was likely to affect other cases of a 
similar nature in the winding-up pro
ceedings, leave should not be given, under 
section 101 of the Act, to appeal from 
it Re Ijondon Fence Company. (No. 2) 
21 M. It. 100.

See Attachment of the Person, 1.
— Conviction, 1.
— Criminal Law, XIII, 1. 

Election Petition, VI, 1.
— Practice, II, 2.
— Production of Documents, 7.
— Security for Costs, I, 2.

APPEAL FROM REFEREE.

See Jury Trial, I, 1.
— Practice, III, 4; XX, II, 3, 7; 

XXVIII, 24.

APPEAL FROM SINGLE JUDGE.

See Real Property Act, I, 7.
— Rectification of Deed, 1. 

SURROGA re ( ÎOI RT.

APPEAL FROM SUMMARY 
CONVICTION.

See Criminal Law, XVII, 10.
— Liquor License Act, 7. 

Summary Conviction, 2.

APPEAL FROM VERDICT OF JURY.

On weight of evidence Workmen's
compensation for injuries.

Although the Court, to which an appeal 
is made from the verdict of a jury in an 
action brought by a workman against his 
employer for injuries alleged to have been 
caused by the employer’s negligence, feels 
grave doubt as to whether the evidence 
was such as to justify reasonable men in 
rendering a verdict for the plaintiff uj>on 
it and whether the jury were not in
fluenced by sympathy irrespective of the 
weight of evidence, yet, in the present 
state of the law as laid down in the leading 
oaeee, tin- appeal must be diemiaeed fl 
there was, in support of the verdict, any 
evidence that the Court could not say 
the jury ought not to have believed, 
however slight, and however contradicted 
by apparently more reliable testimony, it 
mav have been. McIntyre v. Holliday, 
18 M. R. 535.
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APPEAL IN CRIMINAL CASES.

See Criminal Law, XVII, 1.

APPEAL PENDING

See Staying Proceedings, 1.1, ti. 
— Summary Judgment, III, 1.

APPEAL TO COURT OF APPEAL.

See Security for Costs. II, 1.

APPEAL TO PRIVY COUNCIL.

1. Decisions appealable 0/union of 
Court rendered under R.S.M., 1892, c. 28, 
not a judynnnt- Amount in controversy— 
Imperial Order iti Council of With Novem
ber, 1892, relating to appeals from the 
Court of Queen's Bench for Manitoba— 
Ijcave to Appeal.

Held, following Cniun Colliery Co. v. 
Attorney-(ii to ml of British Columbia, ( 1897) 
27 8.C.R. 037, that the opinion of tin* 
Court irejiortod Li M. K. 239,) rendered 
under R. S. M., 1892, e. 28. upon a con
stitutional question submitted by an 
Order of the Lieutenant -Governor in 
Council, was not a judgment, decree, 
order or sentence within the meaning of 
the Imperial Order in Council of 20th 
November, 1892, relating to appeals from 
the Court of Queen’s bench for Manitoba, 
and that such Court has no jurisdiction 
to grant an application for leave to appeal 
to His Majesty in Council under said 
Order from such an opinion.

Held, also, that, although it was shown 
that the enforcement of The Liquor Act 
would deprive the Province of a revenue 
far exceeding / 300 per annum, and 
would prejudicially affect the very 
large investments of tarsons engaged in 
the liquor traffic, it could not be said that 
any questions respecting property or civil 
righN to the value of /300 were involved 
in the decision sought to be appealed from. 
Re Liquor Act, 13 M. It. 323.

2. Leave to appeal.
The Court of Queen's bench for Mani

toba is cmjs>wered by the Imperial Order

in Council of the 20th November, 1892, 
to grant leave to np|>eal direct to the Privy 
Council, provided the application is made 
within fourteen days from the pronouncing 
of its order, but has no jurisdiction to 
entertain such an application if not made 
within that time: Flint v. Walker, f> Moo. 
P. C. ('. 179, followed. Rettmeyer v. 01» /- 
n,uller, 2 Moo. P. ('. ('. 93. distinguished. 
(irai/ v. Manitoba A North Westtrn Ry.t II 
M R. 261.

APPEAL TO SUPREME COURT.

1. Consolidating two appeals in one.
Under section 73 of the Supreme Court 

A< t and Rules 8 and 11 m the Supreme 
Court, 1907, an order may be made con
solidating two appeals to the Supreme 
Court of Canada fr< m the judgment of 
the Court of Apiieal for Manitoba, upon 
separate appeals to the Court of Appeal 
from orders of a single Judge made in the 
same case, and giving the plaintiff leave to 
pi int one appeal case for the Supreme 
Court and directing that the judgment of 
the Court of Appeal ujwn both such 
appeals should be taken as one judgment 
on one appeal for the purpose of the appeal 
to the Supreme ( 'ourt. Km/teror of Russia 
v. Froskoitriakoff, 18 M. R. 143.

2. Extending time for appeal.
In support of a summons to extend the 

time for perfecting security for costs upon 
an ap|K*al to the Supreme Court, an 
affidavit was tiled showing that,of the two 
defendants appealing, one resided in 
Chicago and the other near Pilot Mm nd; 
that tin- tret-pass n m plain et 1 of had 
mined the plaintiff's credit; and “on that 
account the delay in obtaining the required 
security can be largely accounted for.”

Held, That no case had lieen made for 
an extension of time.

The principles applicable to such 
motions discussed.

Residence of the appellant out of the 
jurisdiction and absence of damage, by 
the delay to the respondent, are matters 
for consideration upon such an application. 
Dederick v. Ashdown, 4 M. R. 349.

3. Extending time to appeal.
Time for appeal to the Supreme Court 

was extended where there had been ‘only 
three days default; where no sittings had 
been lost, and where such efforts to obtain 
security had been made that negligence
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could not be reasonably charged. McRae 
v. Corbett, 6 M. It. 536.

4. Final judgment Specially indorsed 
writ—Summary judgment.

The order of a Judge in (Chambers that 
plaintiff should be at liberty to sign final 
judgment in an action commenced by a 
writ of summons specially indorsed, al
though affirmed on appeal to the Full 
Court, is not a final judgment within the 
meaning of the Supreme Court Act, and 
no appeal to the Supreme Court will lie 
therefrom.

MunicifHility of Morris v. London & 
Canadian Loan <V Agency Co., 12 C.L.T.

. flg

6. Leave to appeal -Special circum
stances—Supreme Court Act, s. 71 -Dis
covery of new evidence.

The plaintiff had judgment in his favor 
which was affirmed by this Court on 
appeal. During the reference to the 
Master to take the account ordered, the 
defendant for the first time noticed among 
the documenta, which the plaintiff had 
produced lx fore and at the trial, an 
affidavit which the plaintiff had made 
before the commencement of the action 
in which he had made a statement appar
ently at variance with his evidence at the 
trial. The trial Judge’s attention had 
been called to this affidavit at the trial, 
but he had not referred to it in his judg
ment, and it was not considered on the 
hearing of the appeal before this Court.

Held, Cameron, J.A. dissenting, that, 
although this could not. he treated as a 
discovery of new evidence warranting a 
new trial, yet it was such a special cir
constance that, under section 71 of the 
Supreme Court Act, this Court might 
properly grant the defendant leave to 
appeal to the Supreme Court, after the 
lapse of time allowed for an appeal as of 
right. Fisher v. Jukes, 20 M. 11. 331.

6. Order for commitment of judg
ment debtor Final judgment .Manitoba 
King's Bench Rules 748, 755—“Matter or 

judicial proceeding" - Supreme Court Act, 
h. 2 (*).

An order of committal against a judg
ment debtor, under the Manitoba King's 
Bench Buie 755, for contempt in refusing 
to make satisfactory answers on examin
ation for discovery is not a “matter” or 
judicial proceeding” within the meaning 

of sub-section (e) of section 2 of the

Supreme Court Act, but merely an ancil
lary proceeding by which the judgment 
creditor is authorized to obtain execution 
of his judgment, ami no appeal lies in 
respect thereof to the Supreme Court of 
Canada. Danjou v. Marquis, 3 S.C.R. 
258, referred to.

Appeal quashed with costs. Bateman v. 
Svensson, 42 8.C.R. 146

See Practice, III, 5.
— Security for Costs, II, 2.
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APPROVAL OF PLANS.
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ARBITRATION AND AWARD.

1. Agreement to refer disputes -
Stay of proceeding* in action—Application 
for stay of proceedings, time when it must 
he made -Common hue Procedure Act, 
1854, s. 11.

An application under section 11 of 
“The Common Law Procedure Act, 1854.” 
to stay proceedings in an action for the 
purpose of compelling the plaintiff to 
carry out an agreement to submit the 
matters in dispute to arbitration, must, 
under the practice now in force in Mani
toba, Ire made before the filing of the 
statement of defence. Xorthem Elevator 
Co. v. McLennan, 11 M. R. 147.

2. Award and Contemporaneous 
Memorandum Liability of agent—Sign
ing award.

A contract was expressed to be made 
between "D., of the city of Toronto, of 
the first part, and 11., Superintendent, of 
the city of Winnipeg, Manitoba, of the 
second part .” It went on to say :

“The said party of the first part, in 
consideration of the agreement of the said 
party of the second part hereinafter con
tained, hereby agrees to build, construct, 
and set up complete in the city of Winni
peg gas plant of wrought and cast iron for 
a (las Works there, as follows.” Then, 
after a detailed statement of the articles 
to be supplied, “In consideration of the 
agreement herein set forth and stipulated 
to be performed by the party of the first 
part, the said party of the second part 
agrees to pay to the said party of the 
first part the full sum of $12,500 for such 
iron gas plant as hereinbefore described, 
to be paid as follows,” and then the time 
and mode of payment were set out.

II. appended to his signature the 
words :—“Superintendent for Building (las 
Works at W innipeg for W. Merrick, of 
Oswego. N. V., and others.”

Held, that II. was personally liable 
upon the contract.

An arbitrator enclosed in an envelope 
his award and a memo, containing an 
exhaustive review of the eases bearing on 
the question decided by him, and showing 
that he had taken an erroneous view of 
the law. The envelope was marked 
“Doig v. Holley, Award, Arbitrator’s fee, 
$100.” On the memo, was endorsed:— 
“This memo., after perusal by the party 
taking up the award, is to be given to the 
opposite solicitor, who, after perusal, is 
to return it to me. W. L.”
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Held, that, when the grounds of the 
arbitrator’s decision appear ifi some con
temporaneous document delivered with 
the award, the Court can look at it, and 
will entertain an application to set aside 
the award as founded upon an erroneous 
view of the law.

I'pon the argument of a rule to set 
aside an award, it was objected that the 
motion paper on which the rule was 
obtained, making the order of reference 
a rule of court, was not signed by

//<•/«/, that the objection, if a good one, 
should be raised by some proceeding to 
set aside or discharge the rule.

It was further objected that there was 
no evidence proving the execution of the 
award. The order required that the 
award should be in writing.

Held, that it was not necessary that 
the award should be signed. Doig v. 
H 4L -, 1 M. R. '.I,

3. Bias in arbitrator Interlocutory 
injunction -Evidence -Affidavit Employ - 
incut of arbitrator by party.

Although for the purposes of an inter
locutory injunction there is not required 
to be the clear evidence necessary to 
support the case at the hearing, yet there 
must, be some evidence.

The railway commissioner being de
sirous of expropriating lands of the plain
tiff, arbitrators were appointed, C. (one 
of them; beittg appointed by the other 
two. Contemporaneously with the pro
gress of the arbitration, C. was engaged 
iir auditing certain municipal books at tint 
request of the municipal commissioner, 
l'or this work he was paid by the mimici- 
>al commissioner, who intended to reim- 
)ur>e himself out of the legislative grant 
to the municipality. The railway com
missioner was a Minister of the Crown. 
The municipal commissioner was a cor
poration sole, and also a Minister of the 
Crown. The moneys lie disbursed were 
those of the municipalities and not those 
of the Crown. The two arbitrators who 
made the award, (one of them being C.,J 
swore that they were not influenced by 
C’a. employment.

Held, That it did not appear that C. 
might have been biassed or affected in 
any degree by his employment; and that 
an interlocutory injunction restraining the 
taxation of costs under the award should 
not he granted.

An affidavit alleging “That the facts 
stated in the bill of complaint herein, are
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true m substance and in fact, and to the 
best of my knowledge and belief,” is 
wholly insufficient to form the ground of 
an interlocutory injunction. Rowand v. 
Itaihruy Commissioner, ti M. It. 401.

4. Bias in arbitrator -Previous opin
ion for one party.

I'nder section 31 of The Railway Act 
! 11 Vic. Man. c 27, ) a person appointed 
arbitrator (for the settlement of the value 
<>f lands taken) “shall not be disqualified 
by reason that he is professionally em
ployed by either party, or that he has 
previously expieased an opinion as to the 
amount of compensation.”

An objection to an arbitrator that lie 
had previously given a valuation to one 
party and would naturally be biased in 
favor of the amount he had fixed,

Held, \Intenable in view of the statute.
The section is not limited to arbitrators 

appointed by a judge. Xicotsou and 
R> Railwuy Corn misa inner, 0 M. R. 419.

6. Bias in arbitrator Siting Aside— 
I’n policed Arbilrutor.

The ( «overmucht expropriated certain 
lands of R. for the right of way of the 
Red River Valiev Railway. R. having 
refused the amount of compensation 
offered bv the (iovernment, each party 
appointed an arbitrator, and these two

levied t'. as a third arbitrator. ('. had 
been a short time previously employed by 
the Government to valu»; lands of a 
similar character and adjacent, to those in 
question, and also to audit the books and 
accounts of a Rural Municipality, but 
both these employments had ceased before
< "s. appointment as third arbitrator. 
Sometime after the award was made < '. 
was appointed to an office under the
< iovernment. An award was made giving
R. the same compensation as the Govern
ment had originally offered. This awanl 
was signetl by the arbitrator appointed by 
the Government and by (_*. It’s arbi
trator refused to sign alleging that the 
amount awarded was grossly inadequate. 
It. filed his bill to have the award set 
aside. •

Held, ( Reversing the decision of Rain,

1. That (”s connection with the Gov
ernment, the employments having ceased 
before his appointment as arbitrator, 
could not be treated as such a disquali
fication as would justify the setting aside 
of the award.
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2. That inadequacy in the amount 
awarded <M>uld not in itself be sufficient 
ground for setting aside the award, but 
might be evidence of misconduct on the 
part of the arbitrators.

3. That the amount awarded in this 
case could not be regarded as so grossly 
inadequate as to furnish evidence of 
corrupt and fiuuduh'nt conduct. Rowand 
v. Martin, 7 M. It. 100.

6. Compensation for lands injur
iously affected Prospective calm

The compensation allow»*»! to owners, 
for lands expropriated by railways uml»*r 
tin* Manitoba statutes, must b»* limited to 
compensation for injury to land, or to an 
estate or inter«*st in land.

X. owned lands on the bank of the 
R«*d River, on which lu* carrietl on an ice 
business. The ice was haul«*d from the 
river by teams and store»l in buildings on 
tin* land. A railway expropriated a 
portion of the lam Is immediately adjoining 
the river, so that the railway passe»I 
between the remaining portion and the 
river. The arbitrate! s awarded compen
sation, in addition to the value of tin* land 
and damage to buildings, for a contrivan»*»* 
<;all»*d an endless chain, which N. in tende» 1 
to use for hauling ice from the river to 
the storage buildings, but would !>•* pro
ven t»‘« l from using by reason of the railway 
passing between the buildings and the 
riv»;r. This contrivance was not in use 
when the land was taken.

On appeal from the award,
Held, That the arbitrators should 

have considered the land as it stood when 
taken by the railway, and not have 
allow»*»! any additional compensation, lie- 
cause the owners might, at some future 
time, desiie to use appliances which the 
railway would interfere with. Nicolson 
tk Railway Commissioner, He, 7 M. R. 400.

7. Finality of award -Jurisdiction
Enforcing award against non-resident of 
Province -Service of notice of motion out of 
jurisdiction King's Hench Act, Rules 201. 
773 Reservation of matter for subsequent 
adjudication by arbitrator.

The respoml<*nt, who was not a resident 
of the Provint;»*, joined with the applicant 
in referring their disputes to an arbitrator 
lesiding in Winnipeg, agreed to abide by 
his award and aftei wards submitted his 
cas»* to the arbitiator. Having refused to 
obey the award, tin* applicant served him 
out of the jurisdiction with a notit;»* of 
motion, under Rule 773 of the King’s
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Bench Act, to have the award made a 
judgment of the ('ourt.

IIdd, by Rrendergast, J., in the Court 
lielow. that the service was authorized 
I loth by Rule 773 and also by Rule 201 
and the Court had jurisdiction to make 
the order asked for.

Hunch v. Wulfert, [1904] 1 K. B. 118, 
distinguished.

In making his award, the arbitrator 
found against the rescindent in res|H*et 
of his claim to be credited with the amount 
of a cheque for #800, but reserved the 
right to allow that claim in reduction of 
the amount, $20110.00, awarded to the 
applicant, provided the res|Mindent would 
produce jiroof of same satisfactory to the 
arbitrator within thirty days. The res
pondent mai le no attempt to avail himself 
of the op|Miitunity thus given.

Ildil, on appeal from 1'iendergasl, .1,, 
that, the arbitrator having resetved the 
right to himself to allow the applicant a 
further sum at the expiration of thirty 
day.-', there was no finality in the award 
and it should not have been made a 
judgment of the < Hurt for the full amount 
including the #800.

An award which is bad in part can only 
be held good as to the remainder of it 
when the bad part is clearly separable 
from the good

Stone v. Chilli pp*, ( 1 8371 4 Bing. N. C. 
>wed.

Held, however, that, if the applicant 
would elect to accept the award as one 
for a sum excluding the $st)U in full of all 
the matters referred, the judgment al- 
vady enteied for $2030.09 might be 

reduced to $1830.09; but, if he would not, 
the judgment should be set aside and the 
motion to make the award a judgment of 
the Court dismissed. Graven awl T( idler, 
lie, 21 M. R. 117.

8. Fire Insurance Company Eri-
i ippi i

liC( iinrn intiment.
The plaintiff, having suffered a loss by 

lire insured against by defendants, was 
sued by creditors who issued garnishing 
orders attaching the insurance moneys, 
which were also claimed by other parties. 
Defendants then applied, under section 13 
of the (lainishment Act, R. S. M., e. til. 
to pay into Court the amount which had 
been awarded to the plaintiff for her total 
loss by an arbitration between her and 
the defendants, which they claimed was 
binding. On this application the plaintiff 
apiiearcd and disputed the award that

had been made, and claimed the full 
amount of the policies. Issues were then 
directed to be trail between the plaintiff 
and the defendants, the question for de
cision being, whether there try an> 
further debt due or owing from defendants 
to plaintiff over and above the amount 
fixed on the arbitration.

All the policies contained provisions 
enabling defendants to insist on the 
amount of loss l>eing ascertained by arbi
tration, and the plaintiff entered into a 
special agi cement with all the companies 
interested for an arbitration to settle the 
amount of liability. One arbitrator was 
chosen by each, and named in the agree
ment, and the two arbitrators were to 
choose an umpire if necessary. They did 
so. and an award was arrivai! at which 
was signed by the arbitrator appointed on 
behalf of the defendants, and the umpire.

The umpire was not a jierson skilled in 
the values of the particular goods insured, 
and the arbitrators availed themselves of 
the services of a Mr. Redmond in settling 
the values of the goods destroyed, and 
the amount of damage to lie allowed upon 
goods not wholly destroyed.

Held, (1.) That the orders for the trial 
of the issues had been erroneously made, 
and no issue should have been directed to 
be tried, except as between the attaching 
cmlitors and the claimants and the 
garnishees, and that the primary debtor 
should have l»een left to pursue the 
ordinary remedies to recover what was due.

(2) That by taking the issues orde ei 
to lie tried, the companies could not lie 
said to have waived the award, and were 
not estopped from claiming that it was 
binding.

(3) That no evidence of the loss, inde
pendently of the award, should Ik* received.

(4) That the award was not rendered 
invalid by the fact that Mr. Redmond's 
valuations weie adopted, and that none 
of the objections urged against it were 
sufficient to require the (Huit to investi
gate the amount of the loss independently.

Whitman v. Smith, â H. «V N. 824, 
7 11. & N. 508, followed.

Huger* v. Commercial L’ltion .4ss. Co. 
Huger* v. Ihmdon iV Lancashire In*. Co. 
Huger* v. London, Liverpool & Globe In*. 
Co. Huger* v. Phoenix In*. Co,, 10 M. 
R. 007.

9. Irregularities — Waiver — Time
Certain objections were taken to the 

regularity of ccitain expropriation pro
ceedings. After the award the City did
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not repudiate it, hut proceeded to nego
tiate with the plaintiff upon the ha.si.-j of 
the amount awarded, and agreed to give 
rertnin land for a portion of the money; 
the City afterwards paid 812,000 in 
pursuance of this agreement, ami paid all 
the costs of tin* arbitration.

Ht Id, that all irregularities had been

The fact that the award had not been 
sanctioned by a Judge, as requir«*d by 
the statute, would form no ground A if objec
tion, for it was the duty of the City to 
have that done.

It did not appear that the Commis- 
-ionerH had been sworn. Held, that, 
this would he assumed to have been done.

The award was not made within the 
time specified in the* oiiginal order, but it 
incited a further older extending the time.

Held, that, th(i original of this further 
• rder being in jjossesdon of the defendants, 
the award was sufficient secondary evi
dence of it. Wright v. Winnipeg, 3 M. 
R. 349. See 4 M. R. 40.

10. Setting aside award 'In Equity”
■ .si rted in a rule.

1". A- B. agreed to an arbitrai ion. The
■ llowing was one of the provisions: “It 

distinctly agrml that each party hereto
l-all at once obey the award, and shall 

: "t apjieal from or move against the same, 
in any way resist the same; * * * * 

nd no resort shall be had to any legal or 
equitable proceedings to resist or alter

Cn an application by rule nisi to sec 
ide the award for misconduct of the 
hitrntors, and on othei grounds,
Held, by the Full Court, that although, 

aider the provisions of the agreement, the 
parties were prevented from having the 

Emission made a rule of court under C. 
!.. P. Act, 1854, s. 17, yet, as a hill could 
have been filed in equity to impeach the 
award, the rule might he amended by 
adding, after the style of court, the words 

In equity,” after which relief could be 
'ranted. Fisher and Brown,He. 1 M. It. 
116.

11. Setting aside award Building 
contract—Making award a judgment— 
King's Bench Act, Hides 754-7Arbi

trators delegating their duty to third person.
Plaintiff’s action was to recover a 

balance on a building contract, alleging 
completion. Defendant denied comple
tion and counterclaimed against plaintiff 
on several grounds.
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After the record had been entered for 
trial the parties entered into an agreement 
to refer to two named arbitrators and a 
thud one to be appointed by the lutter 
“all matters whatsoever in dispute” 
between them.

The arbitrators thus appointed having 
made their award in plaintiff’s favor, he 
moved, under Rules 754-764 of the King’s 
Bench Act, to have the award made a 
judgment of the court.

Held, dismissing the motion with cost 
that the award was bad on the following 
grounds:—

1. It showed on its face that the work 
under the plaintiff's contract had not been 
completed, so that the plaintiff was not 
entitled to recover anything at all in 
this action.

2. From evidence taken on the hearing 
of the motion it was clear that the arbi
trators had not taken into consideration 
“all matters whatsoever in dispute,” but 
had failed to deal with a number of such 
matters which had been brought to their 
attention.

Bowes v. Fernie, (1838) 1 My. A: Cr.150; 
Wilkinson v. Page, (1841) 1 Hare, 276: 
and Russell on Arbitration, 8th ed. p. 
172, followed.

3. The arbitrators had attempted to 
delegate to another person (unascertained i 
their authority to decide whether the sum 
of $110, part of the amount awarded, 
should or should not be paid: see Tanly 
v. Tandy, (184(0 9 Dowl. 1(M 1. Btakeston 
v. Wilson, 14 M. R. 271.

12. Sotting aside award -Pleading - 
Prayer for general relit f King’s Bench Act, 
Rules 778-775—9 & 10 Il’m. III., c. 15

1. When the plaintiff, in answer to the 
defence of an award covering the amount 
of his claim, amends his statement of 
claim by setting up facts which, if true, 
would entitle him to ask specifically to 
have the award set aside, the statement of 
claim is good on demurrer, if it contains 
a prayer for general relief, although P 
does not ask for that specific relief.

Dictum of KlLLAM, J., in Rogers v. 
Commercial Union Ass. Co., (1885) 10 
M. It at pp. 675, 676, and notes at p 
625 of Bullen & Ijcake, 5th ed. followed.

2. This Court has jurisdiction owr 
awards whether or not they are awards 
to which the provisions of 9 A 10 Win. 
HI. c. 15 applv.

Smith v. Whitmore, (1864) 2 De G. J. 
& S. 297, followed.
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3. Per Mathers, J. Rule 773 of the 
King’s Bench Act provides a code of 
procedure only for the enforœment of 
awards, and Rule 774, which leads, “The 
former practice with respect to awards 
shall not he abolished, but, the same shall 
only be followed by special leave of the 
Court or Judge,” should he interpreted as 
if it read, "The former pract ice relating to 
the enforcement of awards,” &c. Johan- 
ne*wn v. dalbraith, l(i M. R. 138.

13. Time for making award A ward 
not math' within the time limited When 
arbitrator functus officio -Winni/teg Char-
tie, 1-2 Kdw. VII, c. 77, m. 802, 805, 812.

An arbitrator is functus officio ns soon 
as he has made an award or as soon as 
the time fixed, whether by consent oi 
otherwise, within which he shall make his 
award has expired.

Kuthren v. Ruthwn, (1847) 8. V. (*. R. 
12. followed.

A previous arbitration to settle the 
same matter having failed by reason of 
i o award having been made, Rennet to 
t(Hik proceedings under The Winnipeg 
Charter for a fresh arbitration and applied 
to have an arbitrator npjrointed by the 
County Court Judge to act on behalf of 
the City, as the City had failed to make a 
fresh appointment reiving on the former 
appointment which had not been cancelled.

Held, that a new appointment was 
necessary and the City was not entitled 
to an order prohibiting the County Court 
Judge from proceeding to make it. Ben- 
ncllo v. Win ni jug, 18 M. R. 100.

Sec Costs, XIII, 4.
! >1 til I

— EXPROPRIATION OF LAND, 1, 3.
Fire Insvrange, 5.
Municipality, III, 3, 4; VIII, 3.
Public Parks Act.
Railways I, V, 2, 3, 4.
Sale of Land for Taxes, X, 5.

- - School Districts.

ARBITRATOR'S FEES.

See Costs, XIII, 4.

ARCHITECT’S CERTIFICATE 
OF COMPLETION.

See Building Contract, 1.

See False Imprisonment, 1, 2. 
— Municipality, II 1.

ARREST WITHOUT WARRANT.

See Criminal Law, IX, 2; XVII, 2.

ASSAULT.

Malicious prosecution — Criminal 
Code, 1892, s. 53.

A trespasser upon land of which another 
is in peaceable possession cannot lie con
victed of an assault under section 53 of 
the Criminal Code, 1892, merely because 
he refuses to leave upon the order or 
demand of the other, and the latter part 
of the section does not apply until there 
is an overt act on the part of the jrerson 
in possession towards prevention or re
moval, and an overt act of resistance on 
the part of the trespasser. A verdict, 
therefore, against the defendant for 
malicious prosecution in charging the 
plaint iff In-fore a magistrate with an 
assault, where the plaintiff had merely 
refused on the demand of the defendant 
to quit the premises upon which he was 
trespassing, was held to 1m* right. Poekett 
v. Pool, 11 M. R. 275.

See Criminal Procedure, 1.
— Criminal Law, XIII, 4.

ASSAULT OCCASIONING ACTUAL 
BODILY HARM

See Criminal Law, II, 1, 2.

ASSESSMENT.

See Prohibition, I, 8.
— .“'ale of Land for Taxes, III, IV, 1,

2; V, 2; VI, 1, 3; IX, 1, 3; X, 
5, 8.

— Taxation, l.

ASSIGNEE OF PURCHASER«
Sfe_.VF.NDOR and Purchaser, VII, 1.
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ASSIGNMENT.
Set Garnishment, VI, (i. 
— Set-off, 5.

ASSIGNMENT FOR BENEFIT OF 
CREDITORS

1. Discretion of trustee Interpleader
—Costs.

An assignment, for the benefit of 
ci-nlitors empowered the trustee to sell 
tin estate “when and so soon as they 
shall deem expedient, in such manner and 
on such terms as they or he shall 
deem proper and with jxtwer for them 
or him to cancel or revoke any such sale, 
or withdraw from sale and resell without 
being answerable for any loss arising 
therefrom;” and the trustee was directed 
"to pay and divide the clear residue among 
the creditors of the debtor rateably accord
ing to the amount of their respective

Held, 1. The assignment was valid.
2. An assignee for the benefit of cred

itors, who is himself a creditor, may 
render the assignment irrevocable by 
acting under it.

3. Plaintiff in an interpleader suit was 
allowed his costs although he might have 
brought the parties together in some 
garnishee proceedings; an injunction being 
necessary to protect his goods pending 
litigation. Henry v. Glass, 2 M. R. 1)7.

2. Lien of execution creditor for 
costs -Assignment made after execution 
placed in sheriff's hands — Assignments 
Act. It. S. M. 11)02, c. 8, ss. 8, 0— Exe
cutions Act, R.S.M. 11)02, c. 58, s. 11.

The lien of an execution creditor for his 
costs given by section 11 of The Executions 
Act, R. S. M. 1002, c. 58, when the writ of 
fieri facias is placed in the sheriff’s hands, 
is not taken away by section 8 of The 
Assignments Act, U. S. M. 1002, e. 8, upon 
the making of an assignment for the 
benefit of ereditors under said Act; but, 
on the contrary, such lien is expressly 
recognized in both sections 8 and 0 of 
the Ait.

The assignee, therefore, has no right to 
demand possession of projierty seized by 
the sheriff without payment to him of his 
own and the execution creditor’s costs.

Gillard v. Milligan, (1808) 28 (). It. 645, 
and Ryan v. Clarkson, (1800) 17 8. C. R. 
251, followed.

Thordarson v. Jones, 18 M. It. 223.

3. Priority of claim of execution 
creditor -Money paiil to shtriff by assignor 
before assignment—-Priority as between 
assignee and execution creditor Assign
ments Act, It. iS. M. 1002, c. 8, s.t. 8 and 0.

1. Moneys paid to the sheriff by an 
execution debtor whose goods have lieen 
seized under the execution, but have not 
been sold thereunder, are the propetty of 
the execution creditor, and tin* sheriff U 
not required by section 0 of the A.-vign- 
ments Act, 11.8. M. 1002. c. 8, to pay tlvm 
over to the assignee under an assignment 
by the execution debtor for the benefit of 
Ins creditors, unless such moneys are the 
proceeds of an actual side by the sheriff.

2. The words “completely executed by 
payment” in section 8 of the Act, giving 
precedence to an assignment for the 
general benefit of creditors over all exe
cutions not completely executed by pay
ment, mean executed by payment to the 
sheriff, not to the execution creditor, so 
that the assignee has no right, under that 
section, to any moneys collected by a 
sheriff under an execution against the 
assignor.

Clarkson v. Severs, (INK)) 17 O. R. 592, 
followed.

Newton v. Foley, 20 M. R. 519.

4. Revocation Delivery.
Whether a conveyance for the benefit 

of creditors has or has not ceased to lie 
revocable depends on the character of the 
representation made to the creditors as to 
its existence, and the manner that such 
representation has been acted upon.

A debtor executed certain conveyances, 
absolute in form, to two relatives and 
caused them to be registered. At the 
same time he had prepared a document 
setting forth that the grantees were t<> 
hold the lands upon certain trusts for the 
benefit of certain scheduled creditors. 
This document he did not execute. All 
the pajH'rs were retained by the debtor 
and neither of the grantees saw them 
until after his death, when one of them 
executed the declaration of trust.

Held. That no trusts had been de
clared by the grantor.

Although registration of a deed mav 
not necessarily imply delivery of the deed, 
yet the usual certificate of the registrar 
of the registration of the deed is by Con. 
St at. Man., c. 60, s. 31, made prima fane 
evidence of the execution of the deed. 
Isacock v. Chamber», 3 M. R. 645.
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6. Set-off —('ounterclaim—Assignments 
Art, It s M. 1902, r. H, **, 6, 2b—Right of 
action for damage*—Solicitors’ lien for 
costs kirig's Ht nch A et, s. 39 (<), Rule 203.

Plaintiff sued for damages for deceit 
upon the sale by defendant to him of a 
business fraudulently represented to be of 
much greater value than it was. De
fendant counterclaimed for the balance of 
the purchase money.

After the trial but before judgment 
plaintiff made an assignment for the bene
fit of his eieditors under the Assignments 
Act, It. S. M. 1902, c. N, and the assignee 
was added as a co-plaintiff.

In giving judgment the trial Judge 
awarded $7'>0 damages to the plaintiff 
with the costs of the action, but he found 
also that the defendant was entitled to 
recover a much larger sum on his counter
claim which was not disputed. The 
judge also ordered a set-off and that 
udgment be entered for defendant for the 
îalance and refused to allow the plaintiff’s 
solicitor any lien for costs.

Held, on appeal, Howell, C. J.A., 
dissenting.

Il.i The plaintiff’s claim against the 
defendant did not pass to the assignee by 
virtue of The Assignments Act, not being 
covered by any of the expressions, ‘‘real 
and i>er.sonal estate, rights, property, 
«•redits and effects," used in section ti of 
the Act, and being something which could 
not be reached by creditors under ordinary 
legal proceedings.

(2. i Such a right of action is not assign
able under sub-section (c) of section 39 
of the King’s Bench Act.

Wa r v. A si llinc, ( 1893) l.'> P. It. 211, 
and McCormick v. Toronto Itaihray Co., 
(I90li. 13 <>. !.. It. (156, followed.

McGregor v. Campbell, 19 M. It. 38.

6. Rights of secured creditor after 
valuation of his security Assign
ment* Act. H.S. M. 1902, c. S, ,s. 29.

When th<* assignee under-an assignment 
for the benefit of creditors, made pursuant 
to The Assignments Act, If. s M. 1902, <• 
S, has failed within a reasonable time to 
exercise his right to take over the sécuri
tés held by a creditor at ten per cent. 
over the amount at which the creditor 
has, under section 29 of the Act, valued 
them, the creditor has the right to collect 
what he can from the securities and rank 
for dividends on the estate as a creditor 
for the full amount of the difference 
between his total claim and the valuation 
made, although he may have collected on
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the securities more than the amount of 
the valuation, provided he shall not re
ceive in all more than 100 cents in the 
dollar. Under such circumstances the 
creditor cannot be required to re-value 
his securities. Hank of Ottawa v. Newton, 
hi M R 342.

Sec Administration, 6.
- ('hattel Mortgage, V, 4.

— Deed of Land, 2.
— Evidence, 1.

Exemptions, 12.
Fravdvlent Conveyance, 1. 
Fravdvlent Preference, 1,1; 111, 1.

-- Illegality, 1.
— Heal Property Limitation Act, 2.

— Trustees, 2.

ASSIGNMENT OF CHOSE IN 
ACTION.

Order to pay —Validity of assignment— 
Statute of Frauds.

McK. «V McQ., being indebted to de
fendant, gave him an order directed to 
the mayor and council of the city of W., 
requesting them to retain SOOO from 
money coming to them, and pay same to 
defendant. Shortly after McK. gave 
plaintiff an order on defendant in following 
terms: “Will you kindly agree to pay 
Edward Lynch the amount of money due 
us on order for tanks to corporation after 
you receive same from the chamberlain, 
to be paid by him to men for work on 
same.” Defendant indorsed the order as 
follows : “I will agree to pay the balance 
of money upon the order you gave me on 
the city chamberlain, first deducting the 
amount you owe me, and the balance I 
will pay over to the said Edward Lynch.”

Heh), that the acceptance by defendant 
was valid, ami hound the acceptor to pay. 
Lynch v. Clougher, 1 M. It. 293.

See Banks and Banking, 5.
— Capias, 6.

Chose in Action, 1, 3, 4.
- ( ’ompany, IV, 2.

Contract, IV, 2.
- Equitable Assignment, 1, 3.

— Fraudulent Preference, II.
— Garnishment, IV, 1.
— Interpleader, V, 3.
— Mechanics’ Lien, I.

- Negotiable Instrument.
Vendor and Purchaser, III, 1; IV, 1.

— Winding-up, I, 1.
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ASSIGNMENT OF COVENANT.

See Covenants, 9.
— Right of Action.

ASSIGNMENT OF JUDGMENT.

See Registered Judgment, 1.
— Summary Judgment, III, 1.
— Winding-up, IV, 7.

ASSIGNMENT OF LAND SCRIP.

See Replevin, 0.

ASSIGNMENT OF MORTGAGE.

See Covenant, 1.
Mortgagor and Mortgagee, VI, 2. 
Solicitor, 3

ASSIGNMENT OF SALARY.

See Money Lenders' Act, 1.

ASSIGNMENT OF TAX SALE 
CERTIFICATE.

See Sale of Land for Taxes, V, 2.

ASSIGNOR AND ASSIGNEE.

See Parties to Action, 3.

ASSUMPTION OF RISK.

See Negligence, I, 4, 5; III, 2; V, 2; VI, 3.

ATTACHMENT OF GOODS.

1. Absconding debtor -County Court* 
[rt, It. S. SI. 1902, e. 38, **. 200 206, 

-52, 253—Construction of Statutes— Mean

ing of words “trader” at id “manufacturer" 
in aboie section 200.

1. The provisions of sections 200 to 
206 of the County Courts Act, R. S. M. 
1902, c. 38, respecting the rateable dis
tribution of the proceeds of the sale of 
the goods of a trader amongst all his 
execution creditors, do not repeal by 
implication the earlier legislation to be 
found in sections 252 and 253 of the same 
Act, and do not apply to the case of the 
goods of an absconding debtor seized 
under a writ of attachment and afterwards 
sold under execution, so that in the latter 
ease, although the debtor may be a trader, 
no creditor can share in the proceeds of 
the sale of the goods who has not sued 
out un attachment within the time allowed.

2. A general statute does not repeal an 
earlier sjiecial enactment by mere impli
cation.

Hailey v. Vancouver, (1895), 25 S. C. It. 
62, followed.

Quaere: Whether a baker is a manu
facturer within the meaning of sub-section 
(n of section 2(H).

Semble: A baker would not he deemed 
to be a trader within sec. 2(H) (a) merely 
because, as incidental to his baking busi
ness, he bought and sold candies, cakes 
and confectionery to a small extent.

Thomas v. I I all t (1874), 6 P. R. 172, 
followed.

Robinson v. Graham, 16 M. R. 69.

2. Affidavit defective-Setting aside—
A writ of attachment was issued upon

an order made upon an affidavit which 
omitted to state that, the indebtedness 
was due “after making all proper and just 
set-offs, allowances and discounts" as re
quired by Con. St at. c. 37, s. 14, s-s. 1. 
Defendant moved to set the writ aside as 
irregular on account of the omission.

Held, that the omission of the words 
was fatal, and without those words the 
judge who made the order had no juris
diction.

Also, that any judge might entertain an 
application to set aside the writ, it not 
being based on the assumption that the 
judge who made the order had in doing 
so cried in judgment or discretion. Keeler 
v. Hazlewood, 1 M. R. 28.

3. Affidavit defective Setting aside 
for irregularity—Term of bringing no action 
for damages—Costs, refusal of.

In suing out a writ of attachment 
against defendant, plaintiff had omitted 
to jitate in his affidavit whether the de-
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fendant was a corporation or not. The 
defendant, being therefore entitled ex 
ddntu just ilia, to have the writ set aside,

Held, Dubuc, dissenting, that the 
Court could not impose the term of bring
ing no action against the plaintiff os a 
condition of setting the writ aside, but 
that costs should be refused unless de
fendant would consent to such term being 
imjtoscd.

Ashdown v. Dedcrick, 2 M. It. 212, 
followed.

Ver Dubuc, J.—The Court has juris
diction to impose the term of bringing no 
action in a proper case, and m this case 
such term should be imposed. Wilson v. 
Smith, V M. It. 3IS.

4. Affidavit defective -Affidavit to ob
tain order—Disclosure of r< levant facts—• 
Application to sit aside order--Additional 
evidence to support order King's Bench 
Act, Rules 811, *13.

Application to set aside an order for 
attachment of defendant’s personal prop
erty granted ex parte under ltulc Sll of 
The King’s Bench Act.

The atlidavit on which the order had 
been obtained showed as the grounds of 
the plaintiff's belief in the fraudulent 
intent ot de.endant to delay, defeat or 
defraud her creditors only, (1; that the 
defendant had sold her real estate and 
that the plaintiff was informed of such 
sale by a person who was present at the 
sale, and (2j that the plaintiff had good 
reason to believe and veiily believed that 
defendant was about to assign, transfer 
and dispose of her personal property, 
effects and credits with intent to delay, 
defeat or defraud her creditors, and that 
he was so informed by an auctioneer to 
whom the defendant d to purchase 
the said goods and to pay her the proceeds 
over and above a certain chattel mortgage, 
and to whom the defendant had stated 
that it was her intention to leave the 
Province as soon as the said goods should 
be disposed of.

Held, that these statements in them
selves did not show sufficient grounds 
from which to infer fraudulent intent on 
defendant's part.

On the application to set aside the 
order plaintiff filed a new affidavit setting 
forth a number of additional facts which, 
together with what had been shown be
fore, would have been sufficient in the 
opinion of the Judge to found an order 
for an attachment, but at the same time 
disclosing that he held security from de

bt

fendant for part of his claim and that 
defendant, prior to the issue of the attach
ment, had offered to pay a part of the 
debt for a release of the security.

Held, (1) that the new evidence given 
by plaintiff could not be considered with 
the view of strengthening his case; (2) 
that, following the practice on motions 
for injunctions, the non-disclosure by 
plaintiff of material facts suppressed or 
omitted either intentionally or by mistake 
is good cause for setting aside an order 
for attachment even though the plaintiff 
would have been entitled to the order on 
a full statement of the facts. Newton v. 
Bergman, 13 M. R. 503.

6. Foreign parties Form of affidavit.
In order that the goods of a foreign 

defendant may be attached it is essential 
that the plaintiff be a resident of this 
Province.

Where the parties to a note both reside 
in a foreign country, the presumption is 
that the note was made there.

An affidavit for an attachment must 
state whether or not the defendant is 
a corporation. McMaster v. Jones, ti M. 
K. ISO.

6. Priorities -Execution creditors.
Three creditors issued wr its of summons

prior to the issue of a writ of attachment 
against the same defendants by another 
creditor. A filth issued a w rit of summons 
after the attachment. The three obtained 
executions first.

In settling the priorities.
Held, 1. Mere irregularities, which 

might be taken advantage of by the de
fendant, are not open to third parties.

2. A judgment may be attacked by a 
third party on the ground that it is signed 
as against the firm, and that the debt was 
the private debt of a member of the firm 
only.

3. The fifth creditor was entitled to 
share with the attaching creditor, it not 
being necessary for subsequent creditors 
to issue attachments. Fischel v. Townsend, 
1 M. K. 69.

7. Tort Action for damages for enticing 
away plaintiff's wife and for criminal con
versation— King’s Bench Act, Rides 815,
817.

An attaching order against the defend
ant’s property cannot properly be made 
under Rules 813—858 of the King's 
Bench Act, R. S. M. 1902, c. 40, upon the 
commencement of an action for damages

15
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for enticing away the plaintiff's wife and 
for criminal conversation because:

(1) There is not “a cause of action 
nn-iinq from a legal liability” within the 
meaning of that expression in Rule 815, 
as the cause of action and the legal liability 
arose simultaneously from the tortious 
act ; legal liability giving rise to a subse
quent cause of action is found only in 
contract.

(2) The plaintiff could not properly 
make the affidavit required by Rule 817, 
viz, that the defendant is legally liable to 
him in damages in the sum claimed in 
the action.

Kmpiror of Russia v. Proskouriakoff, 
(V.tOS 18 M. R. at p. 73, and McIntyre 
v. Gibson, (1008) 17 M. R. 423, followed.

(3) The words in Rule 817, “after 
making all proper and just set-offs, allow
ances and discounts” are not applicable 
in regard to torts. Hime v. Coulthard, 
20 M. R. 104.

See Interpleader, 111.
— Jurisdiction, 9.
— Practice, XX, A, 2.

Prohibition, I, 2.
• Solicitor’s Lien for Costs, 1.

— South African Land Warrant.

ATTACHMENT OF THE PERSON.

1. Evidence on application tor—Debt
or'* Act -Material for application—Appeal 

-Order other than that asked for—-Re
instatement of appeal on list.

Depositions of a debtoi taken uj>on an 
examination, as to his means to satisfy a 
judgment, may be used against him on an 
application to commit under the Debtors 
Act. So, also, may his cross-examination 
upon an affidavit filed by him in answei 
to such an application.

The decision of a single judge uj»on 
such an application will not be readily 
reversed upon appeal.

An order to pay by instalments may be 
made upon a summons to commit.

Through misapprehension as to the 
hour at which the court sat, counsel 
appeared after his appeal had been struck 
out.

Held, considering the nature of the 
order appealed from, that the appeal 
would be reinstated were there reason to 
believe that upon full argument the order 
would prove to lie erroneous. McMonagle 
v. Orton. 6 M. R. 350.
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2. For non-payment of coats Means 
to nay.

Upon an application to commit two 
persons for non-payment of a judgment 
for costs, it appeared that they were two 
of the meml>ers of a firm engaged in 
carrying out several contracts. One con
tract was completed and out of it a profit 
had l>een made which had not been 
divided, but had been used in the work 
under the other contracts. It was un
certain whether profit or loss would accrue 
from the other contracts.

Held, that the facts did not establish 
that the debtors had had means to pay 
the judgment debt. Saul v. Bateman, 
6 M. K. 189.

3. For non-payment of money -
Imperial Debtors Act.

It., as agent of S., obtained out of court 
a sum larger than that to which S. was 
entitled. An order was made for the 
repayment of the excess with costs. Upon 
an application to commit It. for default 
in payment,

Held, 1. That the Debtors Act, 32 & 
33 Vic. (Imp.) c. 62, was in force in 
Manitoba.

2. That, it riuffieiently appearing that 
It. had means to pay, an order should lie 
made for his committal.

3. That the order might be made for 
non-payment, of costs.

4. That the default in payment might 
be proved as well by It’s, admission as by 
affidavit of the party to whom payment 
should have been made.

Bremner, Re, 6 M. R. 73.

See Practice, XXVIII, 2.
—- Solicitor, 1, 8.

ATTORNEY.

See Solicitor.

ATTORNEY AND CLIENT.

See Solicitor and Client.

ATTORNEY GENERAL.

See Pleading, III, 1.
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ATTORNEY GENERAL, RIGHT OF, 
TO INTERVENE.

Sir Liquor License Act, 8.

ATTORNMENT.

See Distress for Rent, 3.

ATTORNMENT CLAUSE.

See Mortgagor and Mortgagee, VI, 4.

AUCTION SALE.

See Sale of Land for Taxes, X, 3.

AUTHORITY OF AGENT.

See Chattel Mortgage, 1,1.

AUTHORITY TO ADMINISTER 
OATH.

Sec Perjury.

AUTHORITY TO AGENT.

See Agreement for Sale of Land, 1.
— Company, 11. 1.
— Contract, XV, 8.
— Election Petition, IV, 1, 2, 5.
—• Malicious Prosecution, 2.
— Master and Servant, IV, 4.
— Principal and Agent, 1.—II. B. IV,

V, 3, ti.
— Rectification of Deed, 1.
— Sale of Goods, VI, 1.
— Sale of Land for Taxes, X, 8.
— Sheriff, 7.
— Vendor and Purchaser. VII, 1).

AUTOMOBILE.

Negligence in driving -Liability of 
driver for injury to pedestrian- -liurden of 
Itroof of negligence -Motor Vehicle Act,

08

7 & 8 Edward VII, c. 34, ss, 3\ 39 
Act resjterting Compensation to Families of 
Persons hilled by Accident, It. S. M. 1902, 
c. 31—Contributory negligence.

The administrator of the estate of 
Andrew McKay brought this action under 
the Act respecting Comjwnsation to 
Families of Persons killed by Accident, 
R. S. M. 1902, e. 31. claiming damages on 
behalf of certain relatives of McKay who, 
when walking across a public street at 
night, was killed by being run over by an 
automobile driven by the defendant, as 
it was alleged, negligently. The lights 
carried by the machine at the time, 
although iM-rhaps sufficient to comply 
with the requirements of the Motor 
Vehicle Act, 7 A 8 Edward VII, c. 34, ». 
12, were not strong enough to enable the 
defendant to see clearly a person walking 
over the crossing in front, which was in 
a dense shade cast by overhanging trees, 
and the evidence did not satisfy the trial 
Judge that the horn had been sufficiently 
sounded, either to comply with section 13 
of the Act or as careful conduct in the 
circumstances required. As to the speed 
at which the car was going, according to 
the defendant’s witnesses, it was at least 
eight or nine miles an hour.
’ Held, that the burden of proof that 
the defendant was not guilty of negligence 
in the matter was thrown upon him by 
section 38 of the Motor Vehicle Act and 
that lie had not satisfied it; also that the 
evidence showed negligence on his part. 
The fact that it was dark at the crossing 
and that lie went over it at such a rate 
of speed, when his lights did not enable 
him to see a reasonable distance ahead, 
itself constituted negligence in the de
fendant.

The defendant urged that the deceased 
had been guilty of negligence in that, if 
he had looked to the cast, he would have 
seen the lights on the car approaching 
and avoided the accident.

Held, that the principle that persons 
lawfully using a highway are entitled to 
rely on warnings required by statute is 
applicable under such circumstances, and 
that the usual rule of ordinary care does 
not inqrose on travellers the burden of 
being constantly on the lookout for auto
mobiles and they have a right to presume 
that those who may be lawfully using the 
highway with themselves will exercise a 
proj>er degree of care.

Vallée v. 0. T. It. Co., (1901) 1 O. L. R. 
224; Pedlar v. C. X It. Co., (1909) 18 
M. R. 525, and Hennessey v. Taylor,
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(1905 ) 70 N. K. Rep. 224, 4 Am. A: Eng. 
Ann. Can. 390, followed.

Verdict for plaintiff sustained. Toronto 
(h ueral TrustaCorp. v. Dunn, 20 M. It. 412.

AVOIDANCE OF CONTRACT.

See Half Bkk.kd Land- Act, 2.

BAIL.

Set Criminal Law, XVII, 3.

BAILIFF.

S., Costs, XI, I.
Cot NTY Coi'itT, II, 4, 7.
11. Fa. (ioods, I 

< ! A It MSH MENT, IV, 3.
Landlord and Tknant. 1, 5, 8.

BAILMENT.

! Liability of bailee for loss
Ruilee of chattel.

The hirer of a chattel must restore it 
i'i .is good plight as it was when received, 
'•xcept for that deterioration which ensues 
;ii the course of using, from ordinary wear 
mill tear, and for any injury or loss which 
limy have occurred without culpable neg- 
ligenee or misconduct on the hirer’s part, 
lie must answer, also, not only for loss 
'"I injury inflicted upon the thing by him 
If in person, but also for the injurious 

n ts of those whom he voluntarily admits, 
'o to speak, into the use of the thing. 

The defendants hired from the plaintiff 
team of horses. One of the defendants, 

having control of the horses, shot one of 
them, alleging that it was diseased. 
Before the shooting the plaintiff informed 
this defendant that the horse was not 
diseased. The defendant acted on his 
<>wn opinion merely, and the evidence 
showed that he was wrong.

/h hl. That the defendants were jointly 
liable for the value of the horse. Morris 
v. Armit, 4 M. R. 152. /

2. Money had and received Receipt
"iily prima facie evidence of delivery- - 
Common carrier—Delivery of money /nick- 
"!/<■—■ Proof of loss—Conditions precedent.

This was an action for the recovery of 
$2000 handed to the defendants to be 
sent by express to the plaintiffs’ agent at 
\\ awanesa. The money package never 
reached the hands of the plaintiffs* agent, 
although he signed a receipt for it in tin 
office of defendants at \Vawanesa.

Held, nevertheless, under the peculiar 
circumstances detailed in the rejnirt, that 
the plaintiffs were entitled to recover the 
amount from the defendants under the 
common count for money had and re-

- The defendants’ undertaking on receipt 
of the money was that it should be 
forwarded subject to certain conditions, 
one of which was that defendants should 
not be liable for any claim of any nature 
whatever arising out of the receipt of the 
property described, unless such claim 
should be presented in writing within tiO 
days from the date of the loss or damage, 
in a statement to which a copy of the 
contract should be annexed.

Plaintiffs presented their claim in 
writing within the time limited, but dio 
not show that a copy of the contract was 
annexed to their statement of claim.

Held, (Killam, .h, dissenting) that the 
want of this copy was no bar to the 
plaintiffs' right to recover.

Per Bain, .1. The claim in this action 
was not one for eit her loss or damage, and 
therefore not of the kind referred to in 
the condition.

Per Taylor, ('. .1. The ease of Richard
son v. Canada West Partners his. Co., lb 
1’. ('. ('. P. 430, is authority to show 
that the annexing of the copy of the 
contract was not a condition precedent 
to the plaintiffs' light to recover.

/'-/• Kiu am. .1 Tin1 furnishing such 
copy was clearly a condition precedent to 
the plaintiffs’ light to recover and, as no 
copy of the contract was annexed to the 
statement of the claim as required, the 
plaintiffs had failed to prove their ease.

Richardson v. Canada West Partners' 
Ins. Co., ll> U. V. ( ’. P. 430, distinguished.

Martin v. Northern Pacific Express Co., 
10 M. It. 595.

Reversed, 20 S. (\ It. 135. See next 
case.

3. Money had and received 'special 
plias — Common carriers—Express Company 
—Receipt for money parcel—Condition 
precedent—Pornud notice of claim -Pleuil-

Where an express company gave a 
receipt for money to he forwarded with
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the condition endorsed that the company 
should not he liable for anv claim in 
respect of the package unless within 
sixty days of loss or damage a claim 
should be made by written statement 
with a copy of the contract annexed:

//(/•/, that the consignor was obliged to 
comply strictly with these terms as a 
condition precedent to recovery against 
the express company for failure to deliver 
the parcel to the consignee.

Hiehardson v. The Canada MY.sf Farmers' 
In Co., 1C» l’. I*. 430. distinguished.

In an action to recover the value of the 
parcel, on the common count for money 
liai I and received, the plea of “never 
indebted” put in issue all material facts 
necessary to establish th- plaintiff’s right 
of action. Marlin v. X or them Pacific. 
Express Co., 21) S. < '. R. 135.

4. Negligence -Involuntary l>athe.
The plaintiff, wishing to send SI.010 to 

Ins brother in Toronto, procured at the 
office of the defendants an envelojx* such 
as they use in forwarding money by 
express, enclosed bank notes to the amount 
of SI,010, and mailed the letter and 
registered it. The letter reached Toronto, 
but was not delivered, owing to its being 
defectively addressed. The officials of 
the Dead Letter Department at To
ronto, guided by the printed matter on 
the outside of the envelope, enclosed the 
letter in one of their envelopes used for 
returning ttueli letters, addressed it and 
sent it bv registered mail to the defendants 
in Winnipeg. In due course it was 
delivered to the defendants’ cashier, who 
received it in a protected cage or pen in 
which he performed his duties. After 
receiving the package the cashier, in 
ignorance of its contents, laid it unopened 
on the chief clerk's desk, which stood 
open to the public and to all the defend
ants’ officials. The chief clerk was not 
at his desk when the package was placed 
there and said lie never saw it ami there 
was nothing to show what became of it 
afterwards. The defendants’ Winnipeg 
office had never before, apparently, 
received a registered dead letter, or lost 
a registered letter.

Held, (Pekdvk. ,1., dissenting,) that, 
under the circumstances, the defendants 
owed no duty to the plaintiff to take care 
of the letter and the plaintiff could not 
recover. Cosentino v. Dominion Exp. 
Co., Iff M. R. 563.

5. Negligence Liability for spoiling 
of meat placed in cold storage.

The defendants received at different 
times in their cold storage warehouse 
fresh meat, to be frozen and kept frozen 
for the plaintiffs until called for.

After a few months the meat was found 
so spoiled that it had to In* destroyed. 
This action was brought to recover dam
ages for the loss, claimed to have been caus
ed by tin1 negligence of the defendants.

When delivered to the defendants the 
meat was enclosed in wrappers which, 
according to the evidence, necessitated 
one or two more degrees of frost to freeze 
the meat than if there had been no 
wrapping, and the defendants attributed 
the damage to this fact and relied on a 
provision in the receipts given that they 
were not to be "responsible for any loss 
or damage caused * * * from any
defects in the packages, barrels, wrappers 
or coverings in which the said goods arc 
contained.”

The trial Judge made the following 
findings of fact,

(1) The meat was in good and sound 
condition when delivered at the defend
ants’ warehouse.

(2) The warehouse was properly con
structed for the pur]>oso of cold storage; 
the plant was a first -class cold storage 
plant of modern type and sufficient 
power; that it was operated with the 
ordinary and reasonable care which might 
have been expected in the carrying out 
of the business, and that the men in 
charge of the plant, while not having that 
higher and special knowledge which a man 
of scientific attainment might possess on 
the subject, yet had such practical and 
even technical knowledge as might l>e 
reasonably expected in conducting such a 
business in an ordinarily satisfactory 
manner.

(3) The real cause of the spoiling of 
the meat had not been disclosed by the 
evidence.

On these findings, the trial Judge held 
that the plaintiffs had failed to establish 
negligence on the defendants' part, and 
he dismissed the action with costs.

Held, on appeal, that the Condition in 
the receipt above quoted did not relieve 
the defendants from the consequences of 
negligence, if proved; but, J*erdvk J. A., 
dissenting, that the plaintiffs had fallen 
to prove negligence and that the appeal 
should be dismissed.

Perdue, J.A. (1) Since the meat was 
in good and sound condition when re-
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reived, and the defendants impliedly 
undertook to promptly freeze it and keep 
it frozen, the fact that it was found 
spoiled a few months afterwards speaks 
for itself and negligence must he presumed 
against the defendants: Kearney v. 
London, Brighton, etc., Ry. Co., (1870,i 
L. It. 6 Q. B. 760.

(2) The defendants in this case could 
not meet the plaintiffs’ claim by showing 
merely that they had used ordinary and 
reasonable care; but were bound to sec 
that the meat was at once thoroughly 
frozen and then to keep it in that con
dition and anything short of that would 
be negligence: Brabant v. King, (1805)
\ (' tilit

(3) The evidence showed that the 
damage was probably caused by the 
defendants’ failure to maintain a suf
ficiently low temperature to freeze the 
meat thoroughly. Charrest v. Manitoba 
Cold Storage Co., 17 M. R. 530.

Appeal dismissed. 42 »S. C. 11. 253.

6. Sale of goods Statute of Frauds.
When wheat or other merchandise is 

received in a warehouse or elevator 
nominally on storage for the person 
delivering it, but on such terms that the 
identical goods are so mixed up with 
others that they can not In? returned, 
and the well understood course of the 
business is that, unless a price is agreed 
on. the party delivering the goods can 
only require an equivalent amount of the 
same kind and quality to be accounted 
for to him, the contract between the 
larties is really one of sale and not of 
)ailment, whether the vendor is to receive 
the price in money or an equal quantity 
of goods or has an option to do either, 
as the property in the goods has passed 
to the warehouseman.

In such a case the Statute of Frauds 
offers no bar to the recovery of the price 
or value of the goods so stored, in case 
the warehouseman denies the receipt of 
the same.

South Australian Insurance Co. v. 
Randelt. (1809) G Moore P. C. N. S. 341, 
followed. Lawlor v. Nicol. 12 M. It. 224.

See Conditional Sale, 4.
— Warranty, 2.

BALLOT.
See Criminal Law, XVII, 15.
— Local Option By-law, 11 ,1 III .IV 

V, 2.

BALLOT BOX STUFFING.

Dominion Elections Act, R. S. C.,
c. 8 -Conviction of Deputy Returning 
Officer under s. 100, s-s. (c), although not 
formally appointed.

The accused had received from the 
Returning Officer an ap|>ointment as 
Deputy signed by him with the blank 
for the name not filled up, as required 
by s. 30 of the Dominion Elections Act, 
It. S. (’., c. 8. lie acted as Deputy 
Returning Officer at one of the polling 
booths during the whole of the day of the 
election. He was convicted under s-s. 
(c) of s. 100 of the Act, for thal lie, Iwing 
the Deputy Returning Officer for that 
district, fraudulently put into the ballot 
box a number of ballots that he was not 
authorized to put in, and a case was 
reserved at the trial for the opinion of 
the Court, as to whether the accused 
could under the circumstances properly 
be convicted of such offence.

Ihld, following Rex v. Cordon, 2 Leach, 
581; Rex v. Holland, 5 'V. R. 007, and 
Rex v. Dobson, 7 East, 218, that the 
accused, having acted in the office and 
having been the Deputy Returning 
Officer de facto on the day in question, 
was properly convicted of the offence 
charged. Reg. v. Holman, 10 M R. 272.

BANKS AND BANKING

1. Alteration of cheque after accep
tance -Liability of bank on alter < d cheque.

Where a bank accepts or certifies a 
cheque at the request of the drawer and 
the cheque is afterwards altered by the 
drawer so as to be made payable to 
bearer instead of to order, the bank is 
not liable to the drawer or his assigm-es 
on the altered cheque; such an alteration 
being a material one, although not one 
of the kind specified in section 3 of The 
Bills of Exchange Act (1890).

An unaccepted cheque is not in anv 
sense an assignment of money in the hands 
of a banker.

There is no debt between a banker and 
his customer till a demand has been made 
forpavment.

There seems to be a distinction between 
the liability of a bank which has certified 
or accepted a cheque at the request of 
the drawer and the liability where the 
acceptance is given at the request of the 
holder; and it is doubtful whether the
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holder of such ;i cheque in the former case 
is hi any different position from the 
holder of an unaccepted cheque.

The question of the materiality of the 
alteration in a bill is a question of law, 
and must he considered with reference to 
the contract itself, and not at all with 
reference to the surrounding circumstances. 
I! Cmnmercial Until: nf Manitoba Lu 
Hanque d' Hoehelaga's Cum, It) M. I». 171.

2. Branches of bank. Plaintiff
applied for payment over, by the Bank, 
of money deposited by T. with it at the 
branch office at Winnipeg Previous to the 
garnishee order being made the money 
had boon paid over by the head office at 
Toronto under soonest rat ion issued against 
T. in Ontario. 11 chi, following I nr in \. 
Hank of Montreal, US I tj B A7Ô,
that a bank and it-- branches are but one 
concern, and that the application must 
therefore be discharged with costs, lia in 
v. Torrance, 1 M. 11. 32.

3. Customer releasing claim
Monthly acknoirledyment of correctness of 
balanci sltoirii by bonks.

The plaintiff's claim was for damages 
for an alleged illegal sale at a loss of 
certain goods hypothecated by him for 
advances, lie subsequently, but before 
action, signed, either personally or bv his 
authorized agent, nine or ten successive 
monthly acknowledgments of the correct
ness of the balances due to him as shown 
by the hooks of the bank. These docu
ments contained the following clause 
“And in consideration of the account of 
the undersigned being not now closed, 
and subject to the correction of clerical 
errors if anv. the bank i- hereby released 
from all claims by the undersigned in 
connection with the charges or credits in 
the said account and dealings up to said 
day.”

Ill hi, that, in the absence of any sug
gestion of fraud on the part of the bank 
in procuring such releases, they were 
sufficient in form to bar the plaintiff’s 
action and, being founded on a sufficient 
consideration, were valid and binding 
iqxm him. (Iraves v. Home Hank of 
Canaiia, 20 M. It. 149.

4. Payment of cheque -Joint jHiyccs 
-Endorsement by one Acquiescence in

payment—Monthly receipts -Partnership.
When a partnership is entered into for 

the purpose of buying and selling lands, 
he lands acquired in the business of such

partnership are, in equity, considered as 
iwrsonalty, and may be dealt with by 
one partner as freely as if they constituted 
the stock-in-trade of a commercial part
nership.

The active partner in such business has 
an implied authority to borrow money on 
the security of mortgages acquired by 
the sale of partnership lands.

An amount so borrowed was advanced 
by a cheque made payable to the order 
of all the partners by name. The active 
partner had authority, by power of 
attorney, to sign his partners’ names to 
all deeds and conveyances necessary for 
carrying on the business, but had no 
express authority to indorse cheques.

Held, that, having authority to effect 
the loan and receive the amount in cash 
he could indorse his partners’ names on 
the cheque, and the drawees had a right 
to assume that he did it for partnership 
purposes and were justified in paying it 
on such indorsement.

Held, also, that, if the payment by the 
drawees was not warranted, the drawers 
having, for two years after, received 
monthly statements of their account with 
the drawees, and given receipts acknowl
edging the correctness of the same, they 
must be held to have acquiesced in the 
pavment. Manitoba Mortgage ('a. v. Hank 
of Mont nal, 9 < !.. T. Ore Notes, 125;
17 S. ('. H. 1192.

6. Purchaser without notice of 
claim of bank -Hank Act, IL S. r. 1909, 
e. 29. sH, 80-88 Sale of goods by pledgor 
in ordinary course of business Assign
ment of chose in action -Set-off.

Goods purchased from the wholesale 
manufacturer thereof in the ordinary 
course of business without notice that hi* 
has given security lhereon to a bank under 
sections SO to ss of the Bank Act, It. S. ('. 
1900, e. 29, will become the property of 
the purchaser free from any claim of the 
bank under such security.

Xational Mercantile Hank v. Hampson, 
(1880) 5 Q. B. I). 177, followed.

The defendants were held entitled to set 
off their claim for goods sold to the Sylves
ter Company as against the claim of the 
plaintiff upon an assignment to them by 
the Sylvester Company of their claim for 
goods sold to the defendants to the extent 
of such set-off as it stood at the time of 
receiving notice of the assignment, since 
there was clear evidence of an agreement 
that there should be such a set-off.
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Sifton v. Caldwell, (1897) 11 M. It. 
t>53, Story's Equity Jur. ss. 1484, 1435 
uml Lundy v. McCulla, (1805) 11 Dr. 
368, followed.

Watson v. Mid Walt# Hu. Co., (1867) 
30 L .1. G. I*. 285, distinguished. Hank of 
Montreal v. Tiulhope, 21 M. It. 380.

6. Refusal of cheque Hi nsonable time 
- -Damages.

The plaintiffs, Todd tV Annstrong, 
carried on business in partnership and 
had an account with the defendants. On 
a Friday the bank was served with an 
order attaching all moneys due by the 
bank to the plaintiff Todd and one Poulin.
< )n Saturday two of the plaintiff’s cheques 
aggregating $101 were presented and 
refused, the bank not having by that time 
determined what position it should assume.

In an action for damages for such 
refusal the trial judge told the jury that, 
if they were of opinion that the bank had 
exceeded a reasonable time for making all 
necessary inquiries for their protection, 
the damages should be substantial but 
I emirate. The jury found a verdict 
for i lie plaintiff for $1000.

Held, 1. That there was no misdirection.
2. That the bank had acted with 

proper, reasonable despatch: that this 
was a question for the jury ; but that, as 
the jury had misconceived the rights of 
tlv parties, there should he a new trial.

3. That the damages were unreasonable 
and unjust. Todd v. Union Hank of 
('anada, 4 M. H. 204.

7. Sale of goods -Bank Act, s.s. 64 & 
0S Salt of (j'doils Act, 1896, «. 11, s. 12, 
•s-s. 1—Contract of Salt —Consideration-— 
Warranty of title to goods.

Under section 68 of The Bank Act, 
security may be taken from the owner of 
horses for an existing debt by a bill of 
sale of the horses which expressly states 
that it is taken only by way of additional 
security for the debt, and section 64 of 
the Act does not prevent the Bank from 
recovering on promissory notes made in 
its favor by a person who purchases the 
horses from the transferor.

Section 12, s-s. 1, of The Sale of Doods 
Act, 1896, does not prevent the recovery 
by the Bank of the price of horses sold 
under such ciroumstanoee; for, under 
sub-section (c) of section 11, a breach of 
the implied condition that the seller of 
goods has a right to sell them could be 
treated only as a breach of warranty and

not as a ground for repudiating the 
cont ract.

Held, also, under the circumstances set 
out in the statement of case, that the 
contract of sale between the vendors of 
the horses and the defendant was com
peted, that the property in the horses 
uid passed to him and that he was liable 

for the price agreed on. Hank of Hamilton 
v. Ikmaldson, 13 M. R. 378.

8. Security for debt to Bank < ave
nant to /my creditors of covenant> < Trust 
in favor of .stranger to the deed—Helief 
against trustee not answering where co
defendants, the cestuis que trustent, succeed 
in their defence Specific performance of 
agreement to /sty plaintiffs' creditors.

The plaintiff’s husband had been 
carrying on a mercantile business and, 
having got into difficulties, assigned his 
estate to a trustee for his creditors of 
whom the defendant Bank was one. An 
arrangement was then made for the 
purchase of the stock in trade by the 
plaintiff, who applied to the Bank for 
assistance in making the payments. 
This was afforded on the plaintiff assuming 
the whole of the husband’s indebtedness 
to the Bank and giving mortgages there
for upon certain real estate and the stock 
in trade. The Judge who heard the 
cause found that there was a novation, 
that the husband was thereby discharged 
and the wife accepted as the sole debtor. 
Subsequently the Bunk pressed for further 
security and a new mortgage on the stock 
was taken, which, besides the usual 
proviso for redemption, seizure and sale 
in case of default, etc., and for application 
of the proceeds, and covenants for pay
ment , contained a covenant on the part 
of the Bank to pay "the commercial or 
trade indebtedness of the mortgagor and 
the expenses of running the business, etc., 
from and out of the proceeds of the sale 
of said goods, chattels and stock in trade, 
and the proceeds of the collections of said 
book accounts and debts now being 
assigned to them, but so as that the same 
shall not increase the present indebtedness 
due from said mortgagor to said mort
gagees beyond the amount now due for 
principal under * these presents and any 
interest due or accruing due thereon to 
said mortgagees as hereinbefore provided.”

This covenant of the Bank was given 
to enable the plaintiff to obtain credit in 
carrying on her business.

Tne plaintiff, as part of the same 
arrangement, kept her bank account with
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the* defendant Bank and deposited with 
it from day to day the receipts from her 
business, and made all payments in 
connection therewith by cheques against 
this account except petty cash items.

(in or about 1st March, 1893, the 
plaintiff being indebted to the Bank in 
the sum of $5975.00 and being in default, 
the Bank entered upon the premises, took 
Kfssession of the property and sold both 
and and stock in trade*, having completed 

the transfers and received the purchase 
money before the filing of the bill of com
plaint herein. The amount thus realized 
was not. sufficient to pay the plaintiff’s 
indebtedness to the Bank. The plaintiff 
then filed this bill to set aside the land 
mortgages as having been taken to secure 
a fresh advance of money and therefore 
void under the Banking Act, and among 
other things to compel specific perfor
mance of tin* agreement, of the defendant 
Bank to nay the commercial or trade 
debts of the plaintiff out of the money 
thus realized; but the Bank claimed the 
right of set-off.

Held, (1) That the securities taken 
were valid under s. 48 of the Banking 
Act then in force, U .S. (’., e. 120

(2) That the plaintiff had no equity 
under the circumstances to compel the 
Bank to perform its covenant to pay her 
creditors without offering to perform the 
agreement on her part, and to pay her 
debt to the Bank.

(3) That, under the circumstances, no 
trust was created by the said covenant of 
the Bank in favor of the creditors referred 
to therein, such covenant having been 
intended to refer only to the* proceeds of 
the plaintiff's sales and to deposits and 
collections of book-debts while the busi
ness was being carried on, and having 
been given only with a view to enable the 
plaintiff to keep the business going.

Gandy v. (lundi/, 30 Ch. I). 07; Gregory 
v. Williams, 3 Mer. 582, referred to on 
this point.

The purchaser of the mortgaged land 
sold by the bank was made a party to 
the suit, and the bill claimed that the 
sale to him was invalid and asked that 
the deed to him should be set aside and 
a declaration made that he held merely 
as trustee for the Bank. He did not 
defend, and the bill was taken pro confesso 
against him.

Held, nevertheless, that, as thF vase 
failed against the Bank, no decree could 
be made against the purchaser, and the 
bill should be dismissed as against both
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defendants. Gillies v. Commercial Hank 
of Manitoba, 10 M. K. 400.

9. Winding up of b*Dk—Interest to 
be allowed to creditors—“Acceptance" of a 
bill by a Hank.

On the application of the liquidators ot 
the bank for the direction of the Court 
as to the allowance of interest, to the 
several classes of creditors other than 
noteholders,

Held, that, unless there is a surplus of 
assets available after payment of the 
principal of the debts, all interest ceases 
after the commencement of the winding 
up.

If, however, there should be any funds 
available for the purpose, interest should 
be allowed as follows:

Depositors who before the winding up 
luul been receiving interest without 
written agreement, and debitors entitled 
to interest by special agreement, should 
now be allowed interest at the agreed on 
rates, just as if the bank were not being 
wound up, and any dividends paid them 
should be applied, first in payment of the 
interest accrued, and then on account of 
principal in the ordinary way.

Depositors whose accounts did not bear 
interest and general creditors can only 
claim interest if they have made a demand 
in writing upon the liquidators under the 
statute 3 & 1 William IV., e. 42, s. 28, 
“with notice that interest will be claimed 
from the date of such demand until the 
time of payment,” and then they are 
entitled to interest at six per cent, jrt 
annum.

Holders of drafts and bills of exchange 
issued by the bank, drawn either on its 
own branches, or on other banks or 
bankers who acted as agents of the bank, 
will be entitled under s. 5, s-s. 2, of The 
Bills of Exchange Act to treat them either 
as bills of exchange or promissory notes 
of the bank, and can claim interest at 
six per cent, from the time of presentment 
for payment to the drawees under section 
57 of the Act. The fact that these 
holders knew that an immediate present
ment for payment would be useless does 
not entitle them to interest from the date 
of the winding up. In re Hast of England 
Hanking Company, L. It. 4 Ch. 14, and 
section 46 of The Bills of Exchange Act.

Holders of cheques drawn on the bank 
by customers, accepted or certified by 
the ledger keepers in the ordinary way 
and charged to the customers' accounts, 
will not be entitled to interest, unless
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they have served the demand and notice 
under the statute 3 & 4 William IV., as 
in the case of other ordinary creditors.

Such an acceptance or certifying of a 
cheque by the bank cannot he held to be 
an “acceptance” of it so as to make it an 
accepted bill within the meaning of s. 17, 
s-s. 2, of The Bills of Exchange Act, 
especially in view of the provisions ot 
section ÎM) in the case of an instrument 

signed” by a corporation, the impression 
of the name of the bank by the rubber 
stamp in use for certifying cheques not 
being equivalent to sealing the instrument 
by its corporate seal.

He, Commercial Hank of Manitoba. He 
claims for Interest on Debts Droved, 10 M.
R 187

See Bills and Notes.
— Equitable Assignment, 1.
— Interpleader, V, 3.
— Warehouse Receipts.

BAR TO SUBSEQUENT ACTION.

See Negligence, VII, 5.

BARRISTER.

See Solicitor.

BAWDY HOUSE.

See Criminal Law, III, 2, 3.

BENEVOLENT SOCIETY.

Sec Life Insurance, 1, 2, 3.

BESETTING.

Sec Injunction, I, 6.

BILLS AND NOTES.

I. Acceptance.
II. Actions on.
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III. Alterations.
IV Consideration.
V. Construction and Operation.

VI. Execution and Delivery.
VII. Form and Contents.

VIII. Indorsement and Transfer.
IX. Lost Bills and Notes.
X. Presentment and Notice of Dis-

I. Acceptance.

1. Firm name Notice of accommodu-

A bill was drawn upon M. <fc McQ. 
for goods supplied to M., McQ. A 
Co. There was in fact no such firm 
as M. <V McQ', and the bill being 
taken to M., McQ. Co., their man
ager, who had power to accept in tie 
name of the firm, accepted in the name 
of M. <k McQ.

Held. That the firm was not liable.
The acceptance of a bill, payable at the 

office of the drawer, carries with it notice 
that the acceptance is accommodation. 
Quebec Hank v. Miller, 3 M. R. 17.

2. Payable when debentures sold -
Evidence Identity of debentures.

The defendants accepted a bill of 
exchange drawn by the Town of P. 
payable “when the balance of debentures 
(137,000) in our hands are sold by us, 
and proceeds received, and our claim as 
at this date and interest to date of pay
ment has been paid.” The defendants 
at that time held debentures of the Town 
of P. as security for certain advances and 
with power to sell them at a certain 
figure. They assumed the debentures at 
that figure; notified the town that the 
debentures had been sold; and enclosed 
an account crediting the town with the 
amount. The defendants asserted that 
their claim included certain other deben- 
tures of the town, which they then held 
as owners.

Held, 1. That evidence was admissible 
to identify the debentures referred to in 
the acceptance

2. That the debentures had been “sold,” 
and the proceeds had been received 
within the meaning of the acceptance.

3. Upon the evidence, the “claim” 
must be limited to the advances, and did 
not include the other debentures. Ontario 
Hank v. McArthur, 5 M. It. 381.
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II. Actions on.

Promissory note - Payable ten (lays 
after demand Itemand- Wainr of pre
sentment—Slat ah of l imitations.

Action upon :i promissory note made 
by defendant, dated 10th May, 1883, 
payable "ten days after demand after 
date,'1 at the Federal Bank of Canada, 
Winnipeg. On 20th June, 1883, and on 
9th July, 1883, plaintiff went to defendant 
and asked him for money ; on each occasion 
defendant paid him $75; both payments 
were, on their respective dates, indorsed 
on the back of the note by defendant and 
signed by the plaintiff. The plaintiff's 
attorney gave evidence that in June, 
1883, prior to the demand of the 29th, 
he saw the defendant, who asked him not 
to make a demand for money but to 
wait until he could see plaintiff, and he 
subsequently told him he had come to 
some understanding with the plaintiff, or 
something to that effect.

The action watt commenced in Decem
ber, 1890

Held, that payment of the note was 
demanded on 29th June, 1883, when the 
$7ô was paid by defendant on account of 
the note, and the Statute of Limitations 
began to run on 12th July. 1883. Plain
tiff's right to sue was barred in 1889.

Held, also, that there was a waiver of 
presentment at the Bank by the defendant. 
Sparham v. Corley, 8 M. It. 246.

III. Alteration.

1. Promissory note Recovery upon 
note in irriginal condition- Variance in 
corporate name.

A company being indebted to the 
plaintiffs, the company's manager agreed 
to procure and deliver to the plaintiffs a 
note signed by some of the officers of the 
company. He delivered the note sued 
upon. It was proved that after the note 
had been signed, but before its delivery, 
the manager altered the note by inserting 
the words "jointly and severally.” The 
plaintiffs were ignorant of this fact at 
the time.

Held, that the note he sued upon
in its original condition.

A note was made by tilling up an 
engraved form. Between the words "after 
date” ami "promise1 to pay” the space 
left for the usual words "1” or "we” was 
very small, and the words "jointly and 
severally” could not have been written in 
the space.

Held, that in such a case the mere fact 
that the words "jointly and severally” 
are plainly interlined by being written 
over the place where they are intended to 
be read, but in the same handwriting as 
the rest of the note, is not sufficient 
notice of an alteration.

A note was made payable to The 
Waterous Engine Works, but was declared 
upon as payable to The Waterous Engine 
Works Company, Limited.

Held, no variance.
The word "Limited" is no part of the 

name of a company incorporated under 
the Dominion Joint Stock Company's 
Act. Waterous Engine 11 arks Co., v. 
McLean, 2 M. K. 279.

2. Of indorsement of promissory 
note Holder for valut irithout notice— 
Partnership for non-trading purposes.

A bank, with knowledge that the 
partnership is a non-trading one, has no 
right to discount for one of the partners 
for his own purposes a promissory note 
made in favor of the firm, although 
indorsed in the name of the firm, and will 
he liable to account to the other partners 
for his share of the proceeds in the absence 
of circumstances creating an estoppel.

Levinson v. hme, (1862) 13 C. B. N. S. 
278; Fisher v. Linton, ( 18981 28 0. It 322, 
and darland v. Jacomb, (1873) L. It. 8 
Ex. 216, followed.

2. The conversion of a special indorse
ment on a promissory note into an 
indorsement in blank by striking out the 
words "Pay to the order of the Home 
Bank of Canada," above the signatures 
by the firm and the individual partners 
on the back, was a circumstance sufficient 
to put the defendant bank on its inquiry 
as to the right of one of the partners to 
discount it for himself. Pickup v. Sorth- 
ern Hank, 18 M. U. 675.

IV. Consideration.

1. Holder in due course -Hills of 
Exchange Act, R. .s'. 1906, r. 119, ss.
53 (b), 54, 58—-Unfair dealing —Setting 
aside transaction for fraud or illegality 
—Recovery of money jtaid under protest.

1. The mere existence of a liability ol 
a customer to a bank on a promissory 
note not yet due is not a sufficient con
sideration, under section 53 of the Bills 
of Exchange Act, for the transfer by the 
customer to the bank of the promissory 
note of a third party as collateral security

^
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.'<> us to constitute the hank the holder in 
du<‘ course of such promissory note or U 
give the hank a better title to it than the 
customer had as against the maker, unless 
there is evidence that such note was 
transferred pursuant to a previous agree
ment to give security.

Canadian Hank of Commerce v. Wait, 
t, 1007 ' I Alta. 08, followed.

('unit v Misa, (1875) L. K. 10 Ex. 
15!$, and McLean v. Clydesdale, Hanking 

< 118X3) 9 A. C. 95, distinguished on
the ground that the debts there secured 
were overdue at the time the collaterals 
were received.

2. When a promissory note has been 
given in respect of an indebtedness 
incurred, that indebtedness will not 
furnish a consideration for another 
simple contract made during the 
currency of the note, the original con- 
sideration having been merged in the note.

Ilapkins v. Logan, (1839) 5 M. «V W. 
-11: noscorla v. Thomas, (1842 ) 3 Q. B. 
234. and Haye v. Dutton, (1844) 7 M. 
»V ( !. 815, followed.

The defendant was a young man 
without experience and of little business 
capacity and without independent advice 
when he was induced by one Bartlett to 
i nier into a very disadvantageous bargain 
for the sale of his land, which he could 
not carry out. Bartlett then made false 
representations as to the defendant’s 
liability to him for damages and, assisted 
by hi> own solicitor, sueceedcxl in pro
curing from the defendant the promissory 
note for $1015 sued on in settlement of 
the supposed damages. He then indorsed 
over tins note to the plaintiffs, to be held 
as collateral security for a note of his 
own which was then current.

//*/</, that the issue of the note was 
affected with fraud or illegality, within 
the meaning of section 58 of the Bills of 
Exchange Act, that the dealings between 
Bartlett and the defendant were unfair 
and should be set aside, and that the 
plaintiffs, not being holders in due course 
and having no better title to the note 
than Bartlett, could not recover in an 
action against the defendant upon it.

Leans v. Ueirellin, (1787) 1 ( ’ox, 333; 
Clark v. Malpas, (1862) 4 De U. F. A- J. 
401: Haker v. Monk, (1816. 4 I>e (i. J. 
A S. 3X8; Fry v. Laie, (1888) 40 Ch. I). 
322; Slator v. Xolan, (1876) Ir. H. 11 Eq 
367. and Waters v. Donnelly, (1885) 9 
O R 391, followed.

Held, also, that the defendant was 
entitled to recover from the plaintiffs the
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amount which he hail paid them under 
irotest to prevent the seizure and sale of 
lis goods under a chattel mortgage which 

he had been induced to give to Bartlett 
to secure the note in question, and which 
Bartlett had assigned to the plaintiffs. 
Hank of British North America v. McComb, 
21 M. R. 58.

2. Life Insurance Liability on note 
for premium when policy voided by non
payment.

A person who applies for and receives 
a policy of life insurance and gives his 
promissory note for the amount of the 
first premium, payable in thris* months, 
cannot, by refusing to pay the note and 
returning the policy, avoid liability for 
the full amount of the note, although the 
policy becomes void by reason of such 
non-payment.

Manufacturers Life Ins. Co. v. Cordon, 
(1893) 20 A. IE, per Maclennan, J., at
page 335, followed.

'

(1900, 31 O. R. 1X3, distinguished. Man
ufacturers Life Insurance Co. v. Howes, 
16 M. R. 540.

3. Partial failure of.
In an action upon a promissory note, 

defendant showed that it was given in 
•art payment of a binding machine. 11c 
uni, however, kept the machine, used it 

for two years, ami had not offered to 
return it. He claimed, moreover, that the 
plaintiff had agreed to furnish him with 
repairs for the machine.

Held, 1. That the defective character 
of the machine could be no defence to an 
action upon the note.

2. That ifo action for failure to furnish 
the repairs could be sustained, because the 
contract contained certain conditions 
which were not jierfortned bv tin- defend
ant, and which were conditions precedent 
to his right to make any claim under it. 
O'Donohue v. Strain, 4 .\t. R. 476.

4. Partial failure of —EUction to affirm 
contract.

The defendants bought cattle from the 
plaintiff, gave her the promissory notes 
sued on for the price and took and kept 
the cattle, all parties believing that tne 
daintiff had an absolute title to them, 
t was subsequently ascertained that the 

plaintiff had only a life interest in the 
cattle. After learning this fact, defend
ants paid a year's interest on the notes
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and neither returned nor offered to return
the cattle.

Held, that défendants were liable on 
the notes, as there was no fraud and no 
total failure of consideration. They were 
bound to repudiate the transaction at 
onee on learning of the defect in plaintiff's 
title, if they wished to object, and must 
by their conduct be held to have elected, 
with knowledge of the facts, to affirm 
their purchases. Primeau v. Mouchclin. 
Primeau v. Pontel, 15 M. It. 360.

6. Release from imprisonment -
Objections at trial.

1. Release from imprisonment in default 
of payment of a fine imposed on con
vict ion for an offence against The Fires 
Prevention Act, R. S. M., e. 00, may be 
a good consideration for a promissory 
note to secure payment of the fine and

2. When no question is raised at the 
trial before the County Court Judge as to 
the sufficiency of the proof of the present
ment of a promissory note, it is not open 
to the defendant to raise the ouest ion at 
the hearing of an appeal from the verdict, 
as the Judge might have given an oppor
tunity to supplement the evidence, if the 
question had been raised before him. 
Proctor v. Parker, 12 M. It. 528.

V. Construction and Opkration.

1. Additional provisions in note -
Negotiable instrument.

An instrument containing an uncon
ditional promise to pay a sum certain on 
a date fixed does not lose its character of 
a negotiable promissory note by reason of 
its also containing an agreement to pay 
an attorney’s fee if suit is brought thereon, 
a consent that any justice of the peace 
shall have jurisdiction to try such suit, 
a waiver of presentment for payment, 
notice of non-payment, etc. and of dili
gence in bringing suit, a consent by 
sureties that time of payment may be 
extended without notice and an acceler
ating clause making the whole amount 
due on failure to pav interest.

Such a note is, therefore, transferable 
by indorsement without more: per Ryan, 
do. J. in Davis v. Butler, 7 W. L. R. 85.

2. Additional provisions in note—
Lien note.

The instruments sued on in these cases 
contained the usual provisions of a 
promissory note with additional provisions

to the effect that the title, ownership and 
property for which they were given 
should not pass from the payees until 
payment in full, that if the notes were 
not paid at maturity the vendors might, 
take possession of the machinery for 
which they were given and sell the same 
at public or private sale, the proceeds less 
the ex]>enses to be applied on the notes, 
and that such action should be without 
prejudice to the right of the vendors to 
forthwith collect the balance remaining 
unpaid.

Held, that the instruments could not 
be regarded as negotiable promissory notes, 
because the added provisions were matters 
entirely unwarranted by sub-section 3 of 
section 82 of The Bills of Exchange Act, 
1890, as theÿ could in no sense be treated 
as merely “a pledge of collateral security 
with authority to sell or dispose thereof, 
and the statute, having set out certain 
additions that might be made to the simple 
promise to pay, impliedlv excluded others.

Kirkwood v. Smith, |1K90| 1 (j. B. 582, 
followed.

Merchants’ Bank v. Dunlop, (1894 ) 9 
M. R. 623, not followed.

Dominion Bank v. Wiggins. (1894) 21 
A. R. 275, and Prescott v. Garland. (1897) 
34 N. B. R. 291, considered. Bank of 
Hamilton v. Gillies. Bank of Hamilton v. 
Murray, 12 M. R. 495.

3. Payable upon contingency.
A note payable at a s|M>cified date, with 

interest from the date of the note, con
tained a proviso that “if the defendant 
should sooner dispose of or sell certain
lands, mentioned and described in a 
memorandum on said note, which the 
defendant then owned, then the said note 
should be payable on demand at said

Held, nevertheless, that the time for 
payment was certain and the document 
a good promissory note. Elliott v. Beech, 
3 M. R. 213.

4. Payable on contingency County 
Court—Statement of claim.

The defendant gave the plaintiff com
pany two promissory notes, both dated 
25th April, 1891, one payable 1st De
cember, 1891, and the other payable 1st 
December, 1892. Each note contained a 
proviso that, “if for any good reason 
Massey & Co. should consider this note 
insecure, they have full power to declare 
it, and all other notes made by me in 
their favor, due and payable at any
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iimc.” On ‘25th March, 1892, the plaintiff 
company declared the second note due, 
because the first one was unpaid, and 
brought an action on the same in a 
County Court.

Held, that the plaintiff company had 
power to make the note payable and 
actionable, upon the happening of the 
event mentioned, before; maturity by 
effluxion of time.

The plaintiff's statement of claim filed 
in the County Court contained a copy of 
the note, but did not set out the con
tingency on which the note was declared

Ihlil, that it was a sufficient statement 
of claim. Massey Manufacturing Co. v. 
Purin, S M. R. 457.

5. Statement of consideration for 
which note given Condition attached to 
promise to pay—Executory consideration.

Plaintiffs sued as indorsees of two 
promissory notes made by defendant, 
payable to the Watson Manufacturing 
< ompany, which stated on their face that 
they were given for a binder, and that 
the property therein should remain in the 
payees until payment of the note in full: 
also that the payees were to provide all 
repairs required for the binder, and any 
improvements that might he added to 
their binders before the maturity of the

Held, that these instruments were 
negotiable promissory notes, notwith
standing the special provision at the end, 
which should be construed as a memor
andum to show that the payees had 
promised to provide the* things mentioned 
as part of the consideration for the 
defendant’s promise to pay the notes, 
and not as a condition attached to the 
absolute promise to pay.

Drury v. Macaulay, lb M. A W. 14G, 
and Shenton v. Janies, 5 Q. It. 199 dis
tinguished.

Merchants Hank v. Dunlop, 0 M. It. 
(123.

Not followed, Bunk of Hamilton v. 
tallies, 1*2 M. It. 405.

VI. Execution and Dklivkhy.

1. Delivery in blank with authority 
to fill up.

To a declaration upon a note, by 
indorsee against maker, defendant pleaded 
that (ï. <V Co., being indebted to SlcL. k 
Co. delivered to them a blank note with 
authority to fill it up with the amount of
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the indebtedness and payable within two 
months, and when so filled up, but not 
otherwise, to deliver it as the note of G. 
& Co.; and that after payment of the 
indebtedness, and after more than 15 
months, and after revocation of all 
authority by lapse of time, by the express 
acts of the parties and by the dissolution 
of the firm of G. <X; Co., the said McL. & 
Co. filled up and delivered the note to 
the plaintiffs.

field, upon demurrer, that the plea 
was bad. Merchants Hank v. Hood, b M. 
R. 339.

2. Non-endorsation by co-surety
Pleading—“Due Xat ice."

Defendant, sued as endorser, pleaded 
that he became a party to the note 
merely for the accommodation of A. and 
upon the condition that H. should also 
become an endorser as his co-surety, and 
that B. did not endorse.

Held, That the defendant, was not 
liable, even at the suit of an innocent 
holder for value. Aude v. Dixon, b Ex. 
869, followed.

Held, An allegation “of all which the 
plaintiff had due notice” imports such 
notice as alone will constitute a good 
ground of defence notice at the time 
the plaintiffs received the note.

Ontario Hank v. (iibson, 3 M. It. 40b.
Affirmed, 4 M. It. 140.
Distinguished, First National Hank v. 

McLean, 16 M. R. 32.

3. Signature obtained by false rep
resentation Uights of holder in due
course without notice...Bills of Exchange
Art, 1890, c. 88, - 39,88.

According to findings of fact at the 
trial, the evidence did not clearly show 
that the promissory notes sued on had 
l>een signed by the defendants, and it 
was proved that, if they had signed them, 
they did so without knowing that they 
were promissory notes and in the belief, 
induced by the false representations of 
the agent of the payee, that the docu
ments they signed were petitions to the 
Government for a road.

Held, following Foster v. McKinnon, 
(1869) L. R. 1 C. 1*. 701, and fjewis v. 
Clay, (1897) 77 L. T. 653, that, notwith
standing the language of sections 29 and 
38 (b) of the Bills of Exchange Act, 1890, 
the defendants were not liable to the 
plaintiffs, although they were holders in 
good faith, for value and without notice 
of any defect or fraud, and had acquired
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tin- notes during their rurreney. Alloicay 
v. Hrabi, 14 M. H. 027.

4. Stolen cheque - Holder in due 
course -Bills of Exchange Act, R.S.C. 1000, 
c. 110, ss. 2, 30, 40 (2) and 50.

Delivery or issue, intending it to he 
used, of a cheque on it bank for a sum of 
money payable to A.B. or hearer, although 
signed by the drawer and complete in 
form, is, under sections 30, 40 (2) and 
sub-sections (f) and (i) of section 2 of 
the Bills of Exchange Act, ILS. ('. 1000, 
e. 110, an essential element in the liability 
of the drawer to one who afterwards 
cashes it.

Defendant had signed such a cheque 
and left it in his desk from which it was

Held, that he was not liable upon it to 
the plaintiff who had cashed it.

Arnold v. Cheque Hank, (1870) 1 ('. V. D. 
584; Baxmdah \ . Bennett,( 1878) 3 (j.B. 1). 
531, and Smith v. Prosser, [1007] 2 K. B. 
735, followed.

Ingham v. Primrose, (1850) 7 (\ B. 
N. S. 82, not followed. Me Kenty v. 
Vanhorenback, 21 M. It. 300.

VII. Form and Contents.

1. Doubtful document Bill of ex
change or agreement —Acceptance.

Defendants accepted two drafts, in the 
following words: “We will keep the sums 
of $005 and $405.25, from the first estimate 
of McLean and Moran A- Co., as requested 
above, provided they have done sufficient 
work to earn that sum.”

Held, to be pro|M*r bills of exchange.
MclA-an v. Shields, 1 M. It. 278.

2. Promise to pity—Garnishment.
An instrument in the following form :—

"Winnipeg, June 20th 1907.”
"Received from A. B. the sum of five 

hundred dollars advance to he repaid at 
expiration of 9 months.”

“C. D.”
is a negotiable promissory note, and the 
money payable under it is not attachable 
by garnishment proceedings before its 
maturity. Ilalsted v. Herschmann, 18
M a. 108

VIII. Indorsement and Transfer.

1. After default in payment Holder 
in due course—Hills of Exchange Act, 1890, 
s. 29—Rescission of contract—Plea of

fraiul —Amendment asking for rescission—■ 
Restitutio in integrum.

The indorsee of a promissory note 
made payable with interest, payable 
annually, who acquired the note after 
default in payment of one of the annual 
interest instalments and with knowledge 
of the default, is not a holder of the note 
in due course as defined by section 29 of 
the Bills of Exchange Act, 1890, ami 
defences of fraud and misrepresentation 
set up by the makers of the note against 
the payees are available as against such 
indorsee. See foot note (a).

Jennings v. Xapancc Brush Co., (1SS1) 
4 ('. L. T. 595, followed.

Defendants, who had given their promis
sory notes for the price of a horse pur
chased by them, had been defrauded in 
the transaction, but did not acquire 
certain knowledge of the fraud until after 
the death of the horse.

Held, (1) That they were not too late 
in exercising their right to rescind the 
contract, although they took no steps to 
do so until they set up the plea of fraud 
in this action.

Doyle v. Diamond, (1905) 10 (>. L. R. 
567, followed.

(2) Defendants had a right to rescind 
without restitution in this case, as the 
horse had died without any default or 
neglect on their part.

Head v. Tattersall, (1871) L. R. 7 Ex- 
7, followed.

Moore v. Scott, 16 M. R. 492.
(n) But see, now, Union Investment Co- 

v. Wells, 39 S. C. It. 325, next case.

2. After default to pay interest
‘‘Overdue" hill - Xotice—Holder in gooil 
faith—Bills of Exchange Act—Common

Where interest is made payable period
ically during the currency of a promissory 
note, payable at a certain time after date, 
the note does not become overdue within 
the meaning of sections 56 and 70 of the 
"Bills of Exchange Act,” merely by 
default in the payment of an instalment 
of such interest.

The doctrine of constructive notice is 
not applicable to bills and notes trans
ferred for value.

Judgment appealed from reversed, 
Idington and Maclennan, JJ., dissenting.

Union Investment Company v. Wells, 
39 S. C. R. 625.
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3. Authority to indorse -Holder in 
ihn' courue—:Bills of Exchange Act, s. 56—• 
Consideration.

In consideration of the defendant Hank 
making fresh advances to a company cf 
which the plaintiffs were directors "anil 
i me Finch was president and managing 
director, Finch pledged the promissory 
note in question, which was a note of the 
Company payable to the plaintiffs and 
specially endorsed by them to the Hank, 

i collateral security to the indebtedness 
of the Company generally, and the Hank 
made the fresh advances accordingly.

Finch only had authority from the 
plaintiffs to get the note discounted by 
the Hank for the account of the Company, 
but the Hank had no notice of his want 
of authority to pledge the note as he did.

Held, lliciiAKDS, J. A., dissenting, (1) 
The promise of the Hank manager to make 
fresh advances and his actually making 
them was a good consideration for the 
pledge of the note, although the mere 
existence of the antecedent debt on 
uirent notes would not have been.

(2) The Hank was a holder in due course 
of the note under section 56 of the Bills 
uf Exchange Act, notwithstanding the 
a ant of authority on the part of Finch to 
pledge it as he did.

Lloyd* Hank v. Cooke, [19071 1 K. B. 
791, and lirocklesby v. Temperance Per. 
Hid7 Soc., (1895J A. C. 173, followed.

<3) The note having been pledged as 
••ollatcml to the general account of the 
Company, the Hank was entitled to hold 
it in accordance with the contract, not
withstanding that the fresh advances, 
which constituted the consideration for 
the contract, had been paid off. Cox v. 
Canadian Hank of Commerce, 21 M. H. 1.

Appeal to Supreme Court dismissed, 
46 S. C. R. 564.

4. By defendant as surety Re-in
dorsement by fxiyee above, defendant's 
indorsement.

Defendant being indebted to the 
plaintiff gave him his wife’s promissory 
note payable to Watson Bros, or order, 
and indorsed by defendant.

The note being unpaid at maturity, 
'he plaintiff, who was the only member of 
'lie firm of Watson Bros., indorsed the 
name of Watson Bros, above defendant’s 
name on the note and then brought this 
action declaring on a note in favor of 
W at.son Bros., who indorses! the note to 
defendant, who indorsed it to the plaintiff. 
Defendant, amongst other tlefences,
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pleaded denying the indorsement by him 
to the plaintiff, but did not allege that 
the plaintiff was identical with Watson

Held, that, although the identity 
appeared on the evidence, as it was not 
pleaded, the plaintiff’s title to the note 
was complete and lie was entitled to 
recover; also, that, if the identity had been 
pleaded, the plaintiff could have replied 
special circumstances that would have 
destroyed the prima facie effect of the 
first indorsement bv him Peck v. 
Phippon, 9 V. C. R. 73: \toffat v. Rees, 
15 V. C. H. 527; .1 [orris v. Walker. 15 
(j. B. 589, followed. Watson v. Harvey, 
10 M. R. frtl.

6. By defendant as surety Payer’s 
indorsement below defendant’s.

H. being indebted to plaintiff, gave him 
his promissory note payable to ,1. I, 
Wells tV Co., and indorsed by defendant.

At the trial of an action on this note, 
the indorsements on it appear!*d in the 
following order: defendant, J. L. Wells A, 
Co., and plaintiff.

Held, that the plaintiff might recover 
against the defendant, notwithstanding 
that the note showed no indorsement by 
the payees to the defendant and then In- 
defendant to plaintiff, and that all the 
facts and circumstances attendant ujton 
the making, issue and transference of a 
bill or note may be referred to for the 
purpose of ascertaining the true relation 
to each other of the parties who put their 
signatures upon it. either as makers or 
indorsers: McDonald v. Whitfield, S App. 
Cas. 733; Watson v. Harvey, 10 M. |{. 
641 Wells v. McCarthy, 1Ô M. R. 639.

6. By one Bank to another Rank
cheque —Forgery—Liability as Istween I sinks 
for loss of money paid on forged cheque ■ 
Hills if Exchange Act, R. S. C. 1906, 
m, 50, 74, 133 fc).

One Jones, having stolen a genuine 
cheque on the plaintiff Hank for $6, 
erased the name of the payee and the 
amount, substituted the fictitious name 
of William Johnson, and raised the 
amount to $1000. He then indorsed the 
name William Johnson and deposited the 
cheque to his credit in the defendant 
Bank. The defendants refuses! to advance 
more than $25 on the cheque until they 
should learn that plaintiffs would nay it. 
They then stanqMxl the name of their 
bank on the back of the cheque and put 
it through the clearing house in the usual
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way, after which it was paid by the 
plaintiffs. Defendants then honored the 
cheques of the forger for $800 more, 
shortly after which the forgery was 
discovered.

Held, that, under the rules of the clew
ing house and the practice among Win
nipeg bankers, the stamping of the name 
of the defendant bank on tin* back of the 
cheque had the legal effect of an indorse
ment in blank by the defendant bank and 
that the defendants were liable to repay 
tlv amount of the cheque to the plaintiffs, 
either by the direct effect of the statute, 
Bills of Exchange Act, 181)0, s. 24 as 
amended, ss. 38, 55 (c) (now R. .8. ('. 
1906, c. 1IV, ss. 50, 71, 133 (r)), or because 
of the warranty to be implied from their, 
indorsement that the cheque was what it 
purported to be and that they were the 
lawful holders.

Hank of Oilmen v. 11arty, (1905) 12 
O. L. U. 218, followed.

ljcaliur v. Simpson, (18711 L. R. 11 Kq. 
398, and Smith \. Mercer, (1815) 6 Taunt. 
76, distinguished.

London and Itiirr Plate Panic v. Hank 
of LmrjMtol, [18901 1 Q. It. 7, dissented

Held, also, that the defendants’ refusal 
to pay out more than $25 until after they 
knew that plaintiffs had honored the 
cheque made no difference.

Union Hank v. Dominion Hank, 17 
M R 68

Affirmed, 40 S. (’. It. 366.

7. By unincorporated non-trading 
Association.

The indorsement of a promissory note 
payable to the order of an unincorporated 
non-trading association, such as a trade 
union, with the name of the association 
and tlie signatures of two or more of its 
officers will not enable the person to 
whom it, is delivered so indorsed to sue 
the maker upon it.

There is no valid method of indorse
ment of such a note, so as to pass a title 
to it under the Law Merchant, except by 
the signature of all the members of the 
association. Cooper v. McDonald, 19 M. 
R. 1.

8. Holder in due course —Delivery on 
condition of signature by another joint 
maker—Contract Rescission—Election to 
affirm contract.

The defendants, thirteen in number, 
and one Lee, formed a syndicate for the 
purchase of a stallion. The vendor’s

agent afterwards induced the defendants 
to sign an agreement for the purchase and 
promissory notes for the price on the 
representation that he would get IjW to 
put his name also on the nob*. The 
defendants then took |>ossession of the 
horse and used him for one season and 
part of another when he died. Shortly 
after signing the notes the defendants 
became aware that Lee had refused to 
sign the notes. They did not ask then 
for a return of the notes or do anything to 
indicate that they «lid not intend to be 
bound by them. On the contrary, they 
acted from that time as though the 
syndicate was composed of themselves 
alone, ignored Lee in the matter and 
collected and retained the earnings of the 
horse for themselves until he died.

The vendor discounted the notes with 
the plaintiffs who proved that they had 
no notice or knowledge of any fraud or 
irregularity in obtaining them.

Held, that the defendants, by their 
course of conduct, had elected to affirm 
the purchase, and could not now repudiate 
their liability on account of any fraud or 
misrepresentation in obtaining their sig-

Ptr Dubuc, C..I. The plaintiffs, 
being holders for value without notice of 
any fraud or irregularity, were entitled to 
recover against the defendants notwith
standing the defence set up that, they 
were only to be liable on condition that 
Lee joined with them.

Merchants Hank v. (lootl, (1890) 6 M. 
R. 339, followed.

Aicdc v Dixon (1851) f> Ex. 869; 
Hogarth v. Latham, (1878) 47 L. J. tj. B. 
339, ainl Ontario Hank v. (libson (1887) 3. 
M. R. 406, 4 M. It. 440, distinguished. 
First National Hank v. Mcljean, 16 M. It. 
32.

9. Holder in due course -Onus of 
proof where illegality set up without plea 
of illegality—Note of corporation..

The plaintiffs sued the defendants on 
a promissory note executed in proper 
form, given in favor of one Yates, and 
indorsed by him to the plaintiffs. The 
defendants proved that the giving of the 
note to Yates was for his accommodation 
and entirely unauthorized, and argued 
that the plaintiffs were then bound to 
prove that they were holders in due course, 
under sections 30 and 88 of the Bills of 
Exchange Act, but there was no plea of 
illegality or fraud on the record.
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11tld, that without such plea such 
defence could not be maintained, and it 
was unnecessary for the plaintiffs to 
trove that they had given value or were 
udders in due course. Farmers’ and 
Mechanics' Hank v. Dominion Coal Co., 9 
M R. 542.

10. Holder in due course Defect in 
title—Burden of proof—Indorsement before 
maturity, presumption in furor of.

Possession of a negotiable bill or note 
is prima facie evidence of title, and the 
holder is presumed to have taken it in 
good faith for value before maturity, in 
the usual course of business and without 
notice of any defect in the title of the 
transferor: Parkin v. Moon, 7 C. & P. 
Ktx, and Lewis v. Parker, 4 A. & E. 838.

Defendant gave the note in question 
and a number of other notes in payment 
for a threshing outfit, bought from a 
company through the plaintiff as agent, 
and the company indorsed the note in 
question without recourse to the plaintiff 
in payment of his commission on the side. 
Plaintiff at that time had no reason to 
susjiect that the sale of the machinery 
would be rescinded or that the company 
would afterwards take back the possession 
of the machinery. He was unable to 
swear jx»sitively that he got the note 
before its maturity, but the presumption 
in his favor was not displaced by any 
evidence

Held, that plaintiff wa# entitled to 
recover notwithstanding that the company 
afterwards0 retook possession of the 
machinery and the defendant might have 
had some defence to an action by the 
company on the note.

Smith v. Galbraith, 1 \V. L. It. 227.

11. Illegality -Holder in due course — 
liurden of proof—Bills of Exchange Act, 
1S90, <w. 29, 30.

Action by the holder of a promissory 
note made by defendant payable to the 
order of If. or bearer which had been 
transferred by delivery before maturity 
by H. to B.f by B. to I). and by D. to 
t he plaintiff.

'lue County Court Judge found that 
the note wits affected with illegality and 
gave judgment for defendant.

Held, per Richards, J., on appeal to 
the King’s Bench that it should lx* pre
sumed from this verdict that the trial 
Judge had found that the plaintiff had 
failed to satisfy the onus cast on him by 
sections 29 and 30 of the Bills of Exchange

Act 1890 of showing that he or B. or I), 
was a holder in due course.

See the report for a statement of the 
facts proved and the reasons given for 
dismissing the ap|>enl.

Pekdie, J., was of opinion that the 
plaintiff was entitled to a verdict on the 
evidence. Hibson v. Coates, 1 W. L. R. 
556.

12. Liability of indorser to payee
Bills of Exchange Act, H.S.C. 1900, c. 119, 
s. 131—Holder in due murst—Estoppel.

1. Under section VU of the Bills of 
Exchange Act, R.8.C. RM Hi, c. 119, a 
person who indorses a promissory note 
not indorsed by the payee at the time 
may be liable as an indorser to the payee.

IMtinson v. Mann, (1901) 31 8.C.R. 
184, and McDonough v. Cook, (1909) 19 
O.L.R. 267, followed in preference to 
Jenkins v. Coomber. |1H9K) 2 Q.B. 10*, 
and cases following it.

Difference between above section and 
the corresponding section (56) of the 
Imperial Act pointed out .

2. Although the defendant company 
had made the note in question in pursuance 
of an agreement to assume the debt of 
another to the plaintiff company; yet, as 
there was a good and valuable consider
ation given for that assumption, the 
plaintiffs were holders in due course and 
the defendant company was liable upon 
the note.

3. The other defendants Lung directors 
of the defendant company, having in
dorsed the note and induced the plaintiffs 
to enter into and perform the agreement 
in consideration of which the note was 
given, were estopixsl from disputing the 
validity of this transaction or setting up 
that the defendant company had not 
power to give the note: Bills of Exchange 
Act, s. 133.

McDonough v. Cook, supra at pp. 272, 
274, and Lloyds Bank v. Cooke, [19071 
I K.B. 794, followed. Knechte! Fur niton 
Co. v. Ideal House Furnishers, 19 M. R. 
668.

13. Pleading Waiter ttf presentment
"Motes of mine”—Appropriation of pog-

A note payable to the order of the 
defendant and indorsed "Pay to the 
order of Mc.V, B. Ar Co.” (the plaintiff*/ 
may lx* declared upon as indorsed bv the 
defendant to the plaintiffs, although the 
name of another indorser ap|x*ars below 
defendant’s signature; then* lx*ing no
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explanation of the circumstances under 
which this other name was signed.

Quœre. -Whether under an allegation 
of presentment for payment and notice of 
dishonor the plaintiff can prove waiver of 
presentment and notice.

The phrase “Notes of mine" is wide 
enough to cover notes indorsed as well as

The principles of appropriation of pay
ment discussed.

McArthur v. McMillan, 3 M. R. 152.
Affirmed, 3 M. It. 377.

IX. Lost Bills and Notes.

See Practice, XXVIII, 15.

X. Presentment and Notice 
ok Dishonor.

f 1. Impossibility of presentment
Form and contents.

If the place at which money is payable 
under a simple contract ceases to exist, 
it is not necessary that any demand for 
payment be made to enable the creditor 
to maintain an action.

Per Taylor, C.J.-If the place at which 
a"Jpromissory note is payable ceases to 
exist, personal presentment must be made.

A promissory note was preceded by the 
words, “To collaterally secure the pay
ment of the money mentioned in an 
assignment of mortgage," etc.

Held, That the instrument was an 
agreement merely and not a promissory 
note. McRobbii v. Torrance, 5 M. It. lit.

2. Note left at place of payment
Constitutional law- -3 <V 4 Anne, c. 9.

If a note Ik» at the place of payment at 
the time it becomes due, it is sufficiently 
presented.

3 & 4 Anne, c. 9, s. 1, enabling indorsees 
rif notes to sui1 the maker or indorser was 
introduced into Manitoba by 38 Vic. 
(Man.), c. 12.

The Act 34 Vic. (D.), c. 5, enabling 
banks to discount promissory notes, &c., 
implied that notes were negotiable. Mer- 
ehants Hunk v. M alley, ü M. It. 407.

3. Time for mailing notice of dis
honor -Post office box.

The plaintiffs were the holders of a 
note endorsed bv the defendant, payable 
at the plaintiff's bank on the 15th of 
September.

On the 13th of September a change of 
managers of the bank had taken place 
and the new manager, although the note

was in the bank during the whole of the 
15th, knew nothing of its existence until 
the afternoon of the 16th. He then 
caused the note to be protested and a 
notice addressed to the defendant put in 
the post office. This notice was placed 
in a box rented by the defendant from 
the post -office authorities before six 
o'clock on the same afternoon.

Held, That there had been sufficient 
presentment and notice of dishonor. 
I nion Hank v. Me Killigan, 4 M. 11. 29.

4. Waiver of presentment Liability 
of maker when note not présentai at place 
where junjohlc —Hills of Exchange Act, 
R.S.C. 1906, c. 119, 8. \K\-Holder in due 
course—Renewal note as acknowledgment of 
liability on original —Liability of cotn/xiny 
on nob made by officer.

Action by indorsees of promissory note 
given by defendant company to the payees 
for value. The plaintiffs took the note 
during its currency as security for an 
advance to the payees. The note was 
payable at the Hank of Hamilton, Win
nipeg. At its maturity the secretary- 
treasurer of defendant company went to 
the office of the payees and gave them a 
renewal note without inquiring for the 
original. The payees then negotiated the 
renewal note and the defendant company 
afterwards paid it.

The trial Judge was satisfied upon the 
evidence that the original note had lieen 
•resented for payment before action, but 
ie non-suited the plaintiffs on»the ground 

that they, being shareholders in the 
payee company, were jiersonally bound by 
the wrongful action of that company in 
taking the renewal note.

Htld, on- Perdue and Cameron, JJ.A.
(1) That the non-suit was wrong, as 

there was nothing to show that the 
plaintiffs were not holders in due course.

f2) That the action of the defendants 
in giving the renewal note and subse
quently paying it amounted to an ac
knowledgment that the original note was 
marie with their authority and that they 
were liable on it.

Per Cameron, J.A. (1> That, under 
section 183 of the Hills of Exchange Act, 
•resentment of the note for payment 
•«•fore action was not necessary, following 
Merchants Hank v. Henderson, (1898) 28 
O.R. 300 ; Freeman v. Canadian Guardian 
Co., (1908) 17 O.L.Ii. 290, and dissenting 
from Warner v. Symon-Kaye. (1894) 27 
N.S.R., 340, and Jones v. England, (1906) 
5 W. L. R. 83.
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(2) That the defendants were liable on 
the note although it was not duly made 
under their by-laws, as innocent holders 
of negotiable securities arc not bound to 
inquire whether certain preliminaries 
which ought to have l>een gone through 
have actually been gone through.

Importai Hank v. Farmers Trading Co., 
11901) 13 M. It. 412. and Hr bind Credit 
Co., (1809) L.lt. 4 Cn. 409, followed.

Her Richards, J.A. That it was neces
sary to prove presentment before action 
and this had not been done.

Per Perdue, J.A. That there was 
sufficient evidence of presentment before

Appeal allowed and verdict entered for 
plaintiffs with costs. Robertson v. North- 
mutera Register Co., 19 M. It. 402.

5. When to be made as against 
maker —Indorsee against maker for money 
l>a id to his use.

Hell, 1. Evidence is admissible to 
prove that words now appearing over an 
indorsement were placed there after 
delivery and that the true indorsement 
was not, therefore, restrictive.

A note payable at a particular place 
must be presented there for payment. As 
against an indorser, it must be so pre- 
sented U|K>n the due date. As against 
the maker, any subsequent presentment 
will suffice if he have not by the delay 
l)een damnified.

3. If a note be at the place for payment 
upon the due date, no further present
ment is necessary.

4. An indorser suing the maker upon 
the note ilhed not prove presentment and 
notice to himself, nut if he sue for money 
paid to the use of the maker he must 
show that he was legally liable, or an 
express request, to pay.

5. Evidence not objected to at the trial 
cannot be objected to in Term.

ti. The plaintiff—an indorsee of a 
note—may even at the trial strike out 
the names of prior indorsers. Higgs v. 
Wood, 2 M. R. 272.

6. Where payable.
Certain promissory notes were made 

payable at the Imperial Bank of Canada 
without stating any special place. The 
notes were dated at Brandon. The head 
office of the Imperial Rank was at Toronto, 
but it had a branch office at Brandon and 
the notes were presented at that office 
for payment.

Held, A sufficient presentment.
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Commercial Hank v. Hissrtt, 7 M. It. 
586.

Distinguished, Taylor v. Gardiner, 8 
M. It. 310.

7. Within reasonable time -Promis
sory note payable on demand with interest 
half yearly on dates specified—Presentment 
for payment—Reasonable time—Ditcharge 
of indorser—Notice of dishonor —Writ of 
summons, service of, not equivalent to 
notice of dishonor.

A promissory note worded as follows: 
“On demand, ... .months after date, 1 
promise to pay to A. B., or order, the
sum of................with interest at ten per
cent, payable half yearly on 30th April 
and 31st October,” Is a negotiable promis
sory note within the meaning of s. 82 of 
The Bills of Exchange Act, 1890.

Such a note was presented for payment 
and protested about 32 months after its 
date, three half yearly instalments of 
interest having been paid in the meantime.

Held, that there was nothing to show 
that it was not presented within a reason
able time.

The issue and service of the writ of 
summons in an action on a promissory 
note, is not sufficient notice of dishonor 
to make the indorser liable, although the 
writ was served on the same day that the 
note was dishonored.

Qiurre, whether the plaintiff could 
recover overdue instalments of interest 
without having given notice of dishonor 
on each default in payment. Commercial 
Bank v. Allan, 10 M R. 330.

8. Proof of presentment of promis
sory note payable at a particular 
place when dispute note does not 
deny presentment -County Courts Art, 
R.S.M. 1902, r. 38, ss. 95, 114, 116, 118 
Pleading in County Court action.

Although a promissory note is pavable 
at a particular place, it is not necessary, 
in an action u]>on it in a Cotint.y Court, 
to allege presentment at that place in 
the particulars of claim, or to prove 
presentment at the trial, unless the 
defendant has expressly set up non
presentment in his dispute note. Teague 
v. Scoular, 17 M. R. 593.

See Accord and Satisfaction, 3.
— Banks and Banking, 9.
— Conditional Sale, 7.
— Company, IV, 15.
— County Court, II, 6.
— Evidence, 21.
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Sec Fraudulent Conveyance, 15.
P*A< TIC* , XXVI, 2.

—- Promissory Notes.
— Svmmaky Judgment, I, 3; II, 1.

BILLS OF LADING.

See Railways, III, 2.
— Sale ok Goods, IV, 3.

BILLS OF SALE.

1. Change of possession X at ice to

If a particular creditor is aware that 
there Ims been a sale of chattels and an 
actual and continued change of possession 
billowing it, In; cannot be prejudiced by 
the fact that a written hill of sale or 
mortgage has not In-on filed in accordance 
with the Bills of Sale Act, and the sale or 
mortgage may 1m- held valid as against 
his claim, although the requirements of 
that Act are not fully complied with. 
Robertson v. Wrenn, 10 M. R. 378.

2. Immediate delivery -Change of 
possession—Seizure of horxe under execu
tion against vendor—Claim by vendee— 
Interpleader issue.

Interpleader issue respecting the right 
to a stallion. 11. acquired the horse 
m question in March, 1801. During 1891 
and 1802 printed notices were put up 
advertising the horse in which it was 
staled that reference for particulars was 
to lx- had to H., although there was 
no statement of the ownership of the 
animal. 11. did not, himself, travel with 
or personally take care of the horse, but 
arrangements were made in his name 
with the jiersons at whose places the 
horse was put up, and printed forms were 
used on which was the heading, “D. 
Hope, proprietor.”

On 20th June, 1802, plaintiff bought 
the horse from H., giving his note at 0 
months for the amount of purchase 
money, and H. gave him an absolute 
receipt acknowledging payment of the 
whole of the purchase money, and an 
order for delivery of the horse. The 
horse was then away in the country and 
was not brought back to Winning until 
23rd June, when plaintiff presented the 
order to ('. who tcsik care of the horse, 
and told him he hud bought it, he told C.
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to change the book containing theifortn* 
of contracts by substituting the plaintiff's 
name for that of II ; he gave C. charge 
of the horse and told him to tell everybody 
that the horse was his, plaintiff's.

Held, that the transaction must be 
treated ils a real agreement for the sale of 
the horse to the plaintiff. The plaintiff's 
note was apparently accented in payment 
and there was such a delivery and accep
tance as satisfied the Statute of Frauds.

But, the sale was void as against the 
defendant, because of its not having been 
accompanied by an immediate deliverv, 
ainl the ]M»ssession of the plaintiff could 
not avail to give him a title which the 
sale did not give, as against t he defendant 
in the issue. Jackson v. Batik of Nova 
Scotia, 9 M. R. 75.

3. Security for money Hills of Sale 
Act. RA M. 1892, « 10, t. 2 and 3.

If the transaction between the bar
gainor and the bargainee in a bill of sale 
filed in apparent compliance with the 
Bills of Sale Act, R. S. M. e. 10, s. 2, 
is really a transfer to the latter by way of 
security only for the re-payment of money, 
and not an absolute sale of the giMxls aim 
chattels comprised therein, the bill of 
Nile, in the absence of immediate delivery 
and actual and continued change of |k>s*- 
ession.will be held void under that section. 
Mat he son v. Bollock, 3 B. C. R. 74, ami 
Bathgate v. Merchants Hank, 5 M.R. 
210, followed. Hoddy v. Ashdoum, 11 M. 
R. 555.

4. Statement of consideration.
The full and true consideration for 

which a hill of sale is given must be set 
out in it, with substantial accuracy, 
otherwise the bill is void.

G. In-ing indebted to B., gave his note 
for the amount, which B. discounted at 
a chartered bank. As security for the 
discount, G. executed a chattel mortgage 
to the bank. At maturity B. took up 
the note. Afterwards he procured from 
G. a hill of sale of the goods. The bill 
recited the mortgage and an agreement 
to sell the goods forflOO over the mortgage. 
The expressed consideration was the 
premises and $100. The $100 was not 
paid or intended to be paid.

Held, 1. That the mortgage was void 
under the Banking Act.

2. That, although the debt upon tl-.e 
notes might have In-en a sufficient con
sideration for the bill of sale, yet, as that 
was not the consideration stated, the bill
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was void, Bathgate v. Merchants Hank, 
5 M. it. 210.

Se Fraudulent Conveyance, 14.

BONDS.

Successive actions on same bond -
Pleading—A nomiment—Presumption in 
favor of seal having hen affixed with 
authority—Agreement to stifle prosecution— 
Illegal consideration.

Only one action can be brought upon 
a bond with a penalty; but, if the objection 
i< not pleaded to a second action, it 
cannot be raised at the trial and an 
amendment raising it should not neces
sarily lx- allowed.

The defendants had signed the bond in 
question in this action at the request of 
one Turner, who was indebted to the 
plaintiff. They intended the document 
to be their bond and it purported to be 
under seal, and it was scaled when handed 
by Turner to tli£ plaintiff, but they 
swore that there were no seals upon it 
when they signed it. They did not, 
however, say that they did not authorize 
Turner to complete the document and 
make it what it was intended to be by 
affixing seals.

Held, that it should be presumed that 
the defendants had authorized Turner to 
affix the seals for them, and that their 
defence of alteration of the bond failed.

Turner had become indebted to the 
plaintiff under circumstances exposing 
him to a criminal prosecution in respect 
of the debt and, at the interview between 
him and the plaintiff's solicitor respecting 
a settlement, the latter told him that he 
was liable to a criminal prosecution; but, 
outside of this, there was no evidence of 
a promise or agreement not to prosecute.

To induce the defendants to give the 
bond in question, Turner told them he 
was threatened with arrest but for a 
totally different offence.

Held, distinguishing Jones v. Merioneth
shire, Ac., 11892] 1. ('h. 173, that there 
was not sufficient evidence to warrant a 
finding that the bond had been given for 
an illegal consideration, viz., an agree
ment not to prosecute.

Semble, such a defence, if made out by 
the evidence, should be given effect to by 
i he ( ’ourt on appeal, although not pressed 
at the trial, or mentioned in the precipe 
tiled for the appeal.

lût»

Scott v. Brown, [1892] 2 Ü.Ü. 724, and 
(iedge v. Royal Exchange. (1900) 2*tj.B 
220, followed. Pease v. Randolph,'21 M. 
U. 368.

See Election Petition, IX, 2.
—■ Rectification ok Deed, 1.
— Vendor and Purchaser, I, 1.

BONUS ON MORTGAGE LOAN.

See Mortgagor and Mortgagee, VI, 1.

BOYCOTT.

See Conspiracy in Restraint of

BOUNDARIES, CHANGE OF.

See IjOcal Option, 1.
— Municipality, VIII, 1.
— Summary Judgment, II, 3.
— Taxation, 3.

BOUNDARY LINES.

Survey ’Re-survey •Dominion Lands 
Act, s. 129,52 Vtc., c. 27, s. 7, [U\-Ral>- 
ficat ion —Road allowance—DominionLan/ls

Under sub-section 2 of section 129 of 
the Dominion l^ands Act as re-enacted by 
52 Vic., c. 27, s. 7, it is necessary that the 
Govemor-General-in-Council should first 
direct the cancellation of the old survey 
and the making of a new one in case of 
any gross irregularity or error being 
discovered in the survey of any township, 
and the proceedings were held void 
altogether where a new survey was made 
on the authority of the Minister of the 
Interior without a prior Ordcr-in-Council 
being passed, although such new survey 
was afterwards ratified by ()rder-in- 
Council.

Held, also, that, as a number of the 
larcels of land affected by the new survey 
md ceased to be Dominion Lands, the 

new survey was invalid because the Act 
applies only to Dominion ljunds.

The road allowance between the two 
parcels of land in dispute had become 
the property of the Province of Manitoba
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by virtue of the Art 30 Vie., c. 20, s. 1. 
(Ui. and for that reason alone it would 
1m inijiropcr to change the boundaries by 
a new survey not nut lionized by Provincial 
legislation. Pockett v. Poole, 11 M. It. 
508.

BREACH OF CONTRACT.

See Contract.
— Covenants, 0.

— Injunction, 11, 1,2. 
Sale of (ioous. II. 3.

BREACH OF COVENANT.

See Covenant, 2.
— Practice, II, 2.
— Real Property Limitation Act, 1.

BREACH OF DUTY.

See Principal and Agent, 11, A; V, 4.

BREACH OF INJUNCTION.

See Injunction, IV, 1

BREACH OF PROMISE OF 
MARRIAGE.

Corroborative evidence.
The corroborât ion necessary in an 

action for breach of promise need not go 
the length of, by itself, proving the 
promise; it will be sufficient if it supports 
the plaintiff’s evidence in respect of the 
promise, so as to make it appear reason
ably probable that her testimony that 
the promise was given is true.

Circumstances which are as consistent 
with the non-existence of a promise as 
they arc with the fact of a promise having 
been given, can scarcely be taken to 
afford the material corroboration that the 
Statute requires. Waters v. Ikllamu, 5 
M. It. 240.

Sec Evidence, 4.

BREACH OF STATUTORY DUTY.

See Negligence, I, 3.
— Railways, XI, 4.

BREACH OF TRUST.

Constructive notice Solicitor urting 
for both parties—Purchase for mine without 
notice Occu/Hition of land, hoir far not in 
to purchaser—Redemption- -Negligence.

The defendant Hastings, being solicitor 
for the plaintiff Duncan MaeArthur, at 
his request accepted the trusteeship of the 
land in question for the plaintiff’s infant 
son, John It. MaeArthur; but afterwards, 
ils found by the trial Judge, fraudulently 
conveyed the land to the defendant 
Stenning, who had been his client, in 
satisfaction of the sum of $100 part of 
his then indebtedness to her. Mrs. 
Stenning had no notice of the plaintiff's 
claim and supposed that the land was 
vacant, although it had a house on it 
which, in fact, had been all the time 
occupied by tenanfs paying rent to 
MaeArthur.

Jlihl, 1. Notice of the plaintiff’s claim 
should not be attributed to Mrs. Stenning 
on account of her solicitor’s knowledge of 
the facts; because, in carrying out the 
transaction, the solicitor would naturally 
suppress that knowledge.

Rolland v. Hart, (1871) L.lt. 0 Ch. 
078, followed.

2. The occupation of the land by a 
tenant affected Mrs. Stenning with con
structive notice only of that tenant's 
rights, and not with notice of the lessor’s 
title or rights.

Hunt x.Luck, 11902] 1 Ch. 428, followed.
3. Mrs. Stenning was entitled to lie 

treated ils a purchaser for value without 
notice; and, having the legal estate, her 
claim should prevail over the prior equity 
of the plaintiff, but only to the extent 
of the amount by which she had reduces 1 
her claim against Hastings, as no new or 
further consideration passed from her to 
Hastings when she acquired the title.

4. The action of the plaintiff in con
veying the land to Hastings, and not 
afterwards inquiring what the trustee was 
doing with the property, could not be 
considered as negligence disentitling the 
plaintiff to relief, in view of the fact that 
be continued to receive the reuts.

Shropshire, <SiC, Co. v. The Queen, (1875) 
L. K. 7 11. L. 507, followed.
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5. The plaintiff John K. Mac Arthur 
was entitled to redeem the land upon 
payment to Mrs. .Stenning of the $400 
with interest, her subsequent outlays and 
costs of suit.

Ü. The defendant Hastings should pay 
John R. MacArthur the amount so found 
due to Mrs. Stenning and the plaintiff's 
costs. MacArthur v. Hastings, 15 M. R. 
500.

BREACH OF WARRANTY.

Measure of damages -Sale of Goods 
Act, U.S.M. 1902, c. 152, s. 52 (</>.

Action for <lamages for breach of a 
warranty on the sale of a second-hand 
engine, that the engine was in a good 
state of repair and in good working order.

Held, that, under sub-section (d) of 
section 52 ol The Sale of Goods Act, 
K.S.M. 1902, c. 152, the proper measure 
of damages to be allowed is the amount 
which at the time of the sale it would 
have been necessary to expend in order to 
remove defects which constituted the 
breach of the warranty, but not including 
cost of repairs necessitated by wear and 
tear or accidents after the plaintiff began 
to use the engine.

Cook v. Thomas, (1880) 6 M.R. 280, 
followed. Sumner v. Dubbin, 10 M. It. 
151.

See Contract, XII, 2.
Evidence, 15.
Pleading, VIII, 2.
Sale of Goods, IV, 1, 4.

—- Warranty, 1, 2.

BRIBERY.

See Election Petition, IV, 1, 2.

BRIDGE.

Sie Constitutional Law, 1. 
— Expropriation, 2.

BROKER

See Principal and Agent, V, 5.

no

BUILDERS’ AND WORKMENS’ ACT.

R. S. M. 1902, c. 14, ss. 3. 4 Kmfdog
me nt of workmen “by the day'’—Priority <»/ 
claim for wages.

A workman employed at a rate js-r 
hour is not a workman employed “by the 
day” within the meaning of section 3 of 
The Builders' ami Workmen’s Act, It. S 
M. 1902, e. 14, and can have no direct 
claim against the proprietor, under section 
4 of the Act, for his wages earned in the 
erection of a building by his employer 
for the proprietor. Du on v. Sedzink, 17 
M. It. 481.

Note.—The statute has since been 
amended substituting the words “by 
time” for "by the day.”

BUILDING CONTRACT.

1. Architect's certificate of comple
tion —Conti it ion precedent.

The written contract bet ween tie- 
parties provided that the plaintiffs were 
to erect and complete a building for 
defendant according to certain drawings 
and siiecitieations by a fixed date and to 
the satisfaction of an architect named hi 
the agreement and certified by him under 
his hand forthwith after completion. It 
also provided for payment on the certifi
cates of the architect of 85 per cent, on 
the work done from time to time, and 
that the balance unpaid on the completion 
of the work should become payable 
within one month after the architect 
should have certified thereto.

The architect gave two so-called final 
certificates, the first of which was in part 
as follows: “1 hereby certify that Davidson 
Bros, are entitled to $419.39 in full fur 
above contract and extras, less $1.25, 
which amount may be held back till lic
it ems of work in the following list are 
done.” It proceeded to sjM-cify the items 
covered by the $-1.25, and added: “Not- - 
1 consider the guarantee in specification 
will cover any leak in roof.”

The contractors had in the specification 
guaranti-vd the roof for five years against 
ordinary wear and tear. Annexed to and 
forming part of the certificate was u 
statement showing that in arriving at the 
sum of $119.39 a deduction of $50 had 
been made for “had floor, etc.”

The second and last certificate of t In- 
architect was as follows: “This is to 
show that by certificate given by me on
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23rd January, 1900, I certified that 
Davidson Bros, were entitled to $416.36, 
from which the amount of $4.25 was 
deducted to cover some small items left 
undone. These have now been attended 
to, and I therefore certify that Davidson 
Bros, are entitled to $416.36 in full of 
contract and extras.”

Held, that the two certificates should 
he read together, that being so read they 
showed that in respect of the floor and 
roof the work had not been properly 
completed, anti did not constitute a 
certificate that the contract work had 
been completes 1 to the satisfaction of the 
architect, that such a certificate was a 
condition precedent to the plaintitTs’ right 
to recover, and that the verdict of the 
trial judge in favor of defendant should 
stand. Davidson v.Francis, 11 M. R. 141.

2. Completion of work by pro
prietor—W'hn cut Hied to difference when 
cost of completion less than balance, of 
contract price.

After the plaintiff had done a con
siderable part of the work under a cont ract 
with the defendants for the building of 
a bridge1 he became unable to proceed 
with it, and the defendants under a clause 
in the contract declared it forfeited and 
completed the work themselves at a cost 
of about $4000 less than the unpaid 
balance of the original contract price of 
the whole work and took over and used 
tin1 bridge.

That clause provided for an indemnity 
o the defendants against all loss occa

sioned by the default of the contractor, 
also that, if the damage to the defendants 
resulting from such default should be less 
than the sum due to the contractor under 
the contract, then the difference should 
be payable to the contractor, it also 
provided that the contractor should have 
no claim for payment in respect of the 
work done after the cancellation of this 
contract.

Held, notwithstanding, that tlie plaint iff 
was entitled to the full balance of the 
contract price less the costs and expenses 
incurred by the defendants in completing 
the work.

Hanger v. (j.W.It., (1854) 5 ILL. ('as. 
72, followed. Buchanan v. Winnipeg. 
Stewart v. Winning, 19 M. It. 553.

3. Delay in completion —Penalty or 
liquidated damages—Provision for written 
notice of claim for extra time allowance—

Ordering extra work after expiration of 
time for completion.

The plaintiff’s contract bound him to 
complete a building for defendant within 
a s|>ecified time and to pay a penalty of 
$20 a week in case of delay beyond the 
time, subject to clauses providing for an 
extra time allowance in case the plaintiff 
should be obstructed or delayed “in the 
prosecution or completion of the work” 
>y the act, neglect, delay or default of 

the owner or the architect or of any 
other contractor on the house, but that 
“no such allowance shall be made unless 
a claim therefor is presented in writing to 
the architect within 3(i hours of the 
occurence of such delay.”

Held, (1) that plaintiff was bound by 
this last proviso, and was liable for the 
stipulated penalty, although the delay in 
completion was entirely owing to causes 
beyond his control and a large part of if 
took place before he commenced his work 
at all, as he had failed to give notice in 
writing to the architect of any claim for 
extra time allowance.

Jones v. St. John’s ('allege, (1870) L. It. 
6 (J. B. 115, followed.

(2) As the trial Judge found that, as a 
matter of fact, the defendant was not 
responsible for any part of the time lost 
and he suffered from the delay damage to 
the extent of $20 per week, the case did 
not come within sub-section (c) of section 
38 of the King’s Bench Act, giving the 
Court power to relieve against agreements 
for liquidated damages.

(3) The allowance of $20 per week 
should be made only from the time 
named in the contract for the completion 
up to the 19th January, 1904, and not 
up to the date of the actual completion, 
because defendant ordered some extra 
work to be done1 which was only com
menced on the 19th January, and that 
estopped him from claiming damage's for 
delay iieyond that date.

Holme i. Happy, (1838) 3 M. & \\. 
387; H -'IuhmmI v. Secretary of State for 
India, ( 1803) 7 L. T. 736, and Dodd v. 
Churton, [1897] 1 (). B. 562, followed 
Grey v. Stephens, 16 M. It. 189.

4. Delay in completion Termination 
by owners of the employment of the contractor 
before com plot ioc—Liability of contractor 
for results of accident caused by his negh-

The contract in this case contained 
the usual provisions for the termination 
of it by the owner before completion in
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tin- event of the contractor making default, 
and for payment by the contractor of a 
lived amount as liquidated damages for 
every day’s delay in completion beyond 
the time fixed. Upon the happening of 
an accident and damage to the works, 
for which the Court held the plaintiffs 
i e-ponsiblc, they refused to make good 
tin- damage and the defendants termin
ated the contract and completed the 
building.

By the terms of the contract the 
plaintiffs were not entitled to receive any 
further payment after their employment 
had been discontinued until the work was 
wholly finished unless the defendants 
should be unreasonably dilatory in com
pleting it, and the trial Judge found that 
they had not been. Moreover payments 
were to be made “only ii|>on the written 
certificate of the architect to the effect 
that such payments arc due unless the 
architect is in default in issuing the 
aine,” and the trial Judge found that 

the architect was not in default in refusing 
a certificate after the damage had occurred.

The plaintiffs brought this action 
before the completion of the building and 
claimed to l>e entitled to recover the full 
amount earned by them up to the time 
their employment was terminated.

Held, that their action was premature 
and should he dismissal with costs.

The defendants in their counterclaim 
>ought to charge* against the plaintiff 
SUM) per day as liquidated damages for 
delay in completion from the time fixed, 
I't April, 1907, but they had not termin
ated the contract until 21st September 
following and the work was not completed 
by them until the following spring.

Ht Id, (1) That the defendants had 
precluded themselves from recovering 
anything under the penalty clause by 
ordering several complete changes in the 
character of portions of the building, In- 
ordering a number of ini]»ortnnt extras 
after the time fixed for completion, by 
paying the progress estimates given by 
the architect up to the time of the can
cellation of the contract and by great 
delays on the part of the architect in 
furnishing drawings and specifications of 
the work.

Findlay v. Stevens, (1910) 20 O.L.ll. 
334 ; Dodd v. Chur ton, [18971 1 14. 502,
and Hoberts v. liar y Commissioners, (1870) 
L. R. 5 C.l\ 310, followed.

(2) That the defendants could not 
recover anything by reason of the plaintiff 
having left the floors of the builuing out

of level, as the defendants had chosen to 
complete the building without restoring 
the level, although they could have 
recovered the expense of it if they had 
restored the level as they might have done.

(3) That the defendants were entitled 
to recover under their counterclaim any 
excess of the cost of completing the 
building according to the original plans 
and specifications over and above the 
balance unpaid of the original contract 
price plus the cost of extra work done by 
the plaintiffs, and also the expense 
incurred by the defendants in repairing 
and restoring an adjoining building 
belonging to a different owner which had 
been seriously damaged in consequence of 
the accident.

(4) A contractor for the erection and 
completion of a building is liable to make 
good any injury that happens to it during 
the progress of construction, although the 
cause of that injury was some defective 
design or errors on the part of the archi
tect in preparing the s|>ecifications for the 
work, unless these causes have been 
expressly excepted by the contract.

Thorn v. Mayor of London, (187ti) 1 
A.C. 120; Bottoms v. Mayor of York, (1892) 
Hudson on Huildiny Contracts, vol. 11, p. 

220, and Hydraulic Engineering Co. v. 
Spencer, (1880) 2 T.L.R. 554, followed.

Per Mathers C.J., in the Court 
below, fn the absence of any provision 
that, in the event of the owners exercising 
their power to forfeit the contract, tin- 
liquidated damages for delay were still to 
run till the date of the actual completion, 
they could not recover such damages for 
any t ime beyond the date ot the forfeiture: 
3 llalsbury’s Laics of England, s. 514.

Yeadou Water Works Co. v. Hinns, 
(18951 72 L.T. 538, follow,l

Neither would the defendants bo 
entitl-d to unliquidated damages for delay 
beyond that date: Unison on Huilding, 
Contracts, vol. 1, p. 543. (irace v. Osier 
21 M. R Ml.

6. Substantial completion -Dena- 
tions from spécifications -Performance of 
contract must h. exact —Provision incon
sistent with lien—Costs.

Where work is to be done in a specified 
manner and to be paid for on completion, 
and it is done in a different manner, or so 
defectively as to justify an allowance for 
the defects, and the party for whom it is 
done refuses to acquiesce in the variations 
or defects or to accept the work, but 
simply takes the position that the work-
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mun must ix-rforin it according to the 
express stipulations ami iierfectly, ami 
interposes no obstacle to tliis being done, 
i he workman cannot recover anything 
before this is done.

At the hearing of a suit to realize a 
mechanic’s lien for the balance of the 
contract price of the erection of a dwelling 
house, tin1 Judge found that there were 
defects and variations in tin* construction 
requiring a deduction of $40 from the 
total sum of $1400, and made a decree in 
favor of the plaintiff for payment of the 
balance of the contract price with a 
deduction of the $40.

The evidence, however, showed that 
the defendant had not acquiesced in the 
changes and had complained of the defects.

Held, by the l ull Court on rehearing, 
that under such circumstances the plain
tiffs could only recover that portion of 
tin1 price which was to be paid as the 
work progressed.

The contract contained a provision that, 
if the defendant should fail to pay the 
balance of the price, $1000, on the com
pletion of the building, the plaintiffs were 
“to become the sole owners of the property 
until the said $1000 be paid.”

Held, that this was not inconsistent 
with a lien for that part of the contract 
price which was payable as the work 
progressed.

The plaintiffs having recovered oidy 
SI 10 by the suit, for which they might 
have sued in the County Court, and the 
defendant having disputed the whole 
claim throughout and raised a number of 
untenable objections, the Court allowed 
no costs to either party up to and including 
the decree, but gave the defendant the 
costs of the rehearing to be set off against 
the plaintiff’s verdict. Jirydon v. Lutes, 
U M. R. 403.

6. Substantial completion— Unim
portant defects—Waiver of strict perfor
mance—A mendmeut.

Action to recover balance of contract 
price of erection of a dwelling for defend
ant. Objection was made to plaintiff’s 
right to recover on account of the follow
ing defects:

1. The specifications required that the 
walls should be “beam filled or built in 
between the joists on the inside,” whereas 
the plaintiff had only put in one row of 
bricks above the inner side of the founda
tion wall between the joists to the floor 
above, thus leaving an empty air space

between the bricks and the outer wooden 
wall of the house.

2. Want of quarter round in the 
kitchen and bath room.

3. Want of collar ties to the rafters.
The defendant had been in occupation

of the house for nearly two years without 
specifically mentioning the 2nd and 3rd 
defects, to supply which would have cost 
only about $7, and, when examined for 
discovery before the trial, had not men
tioned them. They were raised for the 
first time at the trial. He had. however, 
always objected to the beam filling as not 
being in accordance with the specifica- 
tions, and as causing the freezing of his 
water pipes, and had often complained 
about the work as a whole.

Per Howell, C. J. A. and Perdue, J. 
A. The manner in which the beam 
tilling was done sufficiently complied witli 
the contract, and the defendant should b< 
held to have waived the requirements as 
to the quarter round and collar ties. 
The plaintiff should be allowed to amend 
if necessary so as to set up such waiver.

I‘ir Richards, J.A. The beam filling 
or building in between the joists above 
the foundation required by the specifica
tion meant such a building in as would 
till up the spaces from the wooden walls 
to the inner line of the foundation, and, 
as the plaintiff had refused to do the 
work in that manner, he should not

Forman v. Liddcsdale, [1900] A. C. 190, 
referred to.

Per Piiippen, J.A. (Expressing no 
opinion as to the sufficiency of the beam 
filling.) As it was admitted that the 
plaintiff had not put in the quarter round 
or the collar ties, and it was not claimed 
either by the pleadings or the evidence that 
the defendant had waived the strict per
formance of the contract or entered into 
any new agreement with the plaintiff in 
regard to tin.1 work, the plaintiff could not 
recover, notwithstanding there had been 
substantial completion of the work in all 
other respects.

lirydon v. Lutes, (1891) 9 M. R. 463; 
and Uldershaw v. Garner, (1876) 38 U.C.R. 
37, followed.

No amendment of the statement of 
claim should be allowed, as none was 
asked for either at the trial or on the 
hearing of the appeal and there was no 
evidence directed to any issue of waiver 
or estoppel. ^
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The Court being equally divided, the 
appeal from the verdict of Cameron, J., 
in favor of the plaintiff was dismissed 
without costs. Davis v. O'Brien, 18 M.
K 79.

7. Substantial completion of work—
Trifling omissions.

The plaintiffs contracted to “put in a 
complete job of steam heating” for the 
sum of $660. According to the findings of 
fact, they did the work in a satisfactory 
manner and within a reasonable time. 
They had omitted, however, to provide 
floor and ceiling plates around the pipes. 
These plates were shown to cost about 
ten cents each and about $-1 for all.

Held, following Lucas v. Godwin, (1873)
Bing. N. C., 74 1, and Slaters v. Curling. 

11836) 3 Scott, 755. that the omission of 
these plates should be considered ils so 
irifling that the plaintiffs should not 
thereby be deprived of the whole con
sideration of a contract substantially 
completed, and that the plaintiffs were 
entitled to recover. Adams v. McCreevy, 
17 M. R. 115.
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innit of Canada and the Railway Company 
set out in 44 Vic., c. 1—Meaning of words 
“taxation by the Dominion" in same clause 
—Time of vesting of land grant in the 
Company.

The words “grant from the Crown” in 
clause 10 of the contract between the 
( iovernmvnt of Canada and the promoters 
of the Canadian Pacific Railway, ratified 
by Act of Parliament, 44 Vic., e. 1, mean 
the letters patent conveying the land, 
and the twenty years’ exemption from 
taxation provided for in that clause do 
not begin to run, in respect of any par
ticular parcel, till the date of the letters

The words “taxation by the Dominion” 
in the same clause do not include taxation 
by school corporations created by the 
Government of the Northwest Territories 
under powers of legislation conferred 
upon it by various Acts of Parliament 
prior to the statute referred to, and, 
e msequently. the Railway Company is 
let exempted by said clause from taxation 
of its lands by such a school corporation 
until such lands shall be included in a 
Pr ivim-e hereafter to be created.

Under the contract referred to and the 
Company's charter of incorporation and 
the ratifying Act, 44 Vic., c. 1, it was not 
intended that it should take any vested 
interest in any specific lands until actual 
formal conveyance from the Crown by 
letters patent in the usual course. Rural 
Mimici/HiUty of North Cypress v. ('. P. /?., 
Rural Mnniripolity of Argyle v. C. P. li.. 
Springdale School District v. C. P. R.t 14 
M R 382

See next case for decision on appeal 
to the Supreme Court.

Assessment and taxation - Con
s'national law —Exemptions from taxation— 
l.and subsiilics of the Canadian Pacific 
Railway —Extension of boundaries of Mani
toba ■ Construction of Statutes—II. X. 
.1. Acts 1867 and 1871—33 Vc. 3 (/>.)

13 V.. r. 25 (D.)—44 V., c. 14 (D.) 11
l cc. 1 and 6 (3rd Sess.), (Man.) — 
('a ! struct ion of Contract—(Irani in pressenti

Cause of action—Jurisdiction—-Waiver.
The land subsidy of the Canadian 

Pacific Railway Company authorized by 
the Act, 44 Vic., e. 1 (D.), is not a grant 
in pressenti and, consequently, the period 
of twenty years of exemption from taxa
tion of such lands, provided by the six
teenth section of the contract for the 
construction of the Canadian Pacific 
Railway, begins from the date of the

actual issue of letters patent of grant 
from the Crown, from time to time, after 
they have been earned, selected, surveyed, 
allotted and accepted by the Canadian 
Pacific Railway Company.

The exemption was from taxation “by 
the Dominion, or any Province hereafter 
to be established or any municipal cor
poration therein.”

Held, that when, in 1881, a portion of 
the North-West Territories in which this 
exemption attached was added to Mani
toba the latter was a province “thereafter 
established” and such added territory 
continued to be subject to the said 
exemption from taxation.

The limitations in respect of legislation 
affecting the territory so added to Mani
toba, by virtue of the Dominion Act, 44 
Vie., c., 14, upon the terms and con
ditions assented t » by the Manitoba 
Acts, 44 Vie., (3rd Sess.', ce. 1 and 6, 
are constitutional limitations of the 
powers of the Legislature of Manitoba in 
respect of such added territory and em
brace the previous legislation of the 
Parliament of Canada relating to the 
Canadian Pacific Railway and the land 
subsidy in aid of its construction.

Taxation of any kind attempted to be 
laid ii|h>ii any part of such land subsidy 
by the North-West Council, the North- 
West Legislative Assembly or any muni
cipal or school corporation therein is 
Dominion taxation within the meaning of 
the sixteenth clause of the Canadian 
Pacific Railway contract providing for 
exemption from taxation.

Per Taschereau, < \J.—In the case of 
the Springdale School District, as the 
whole cause of action arose in the North- 
West Territories, the Court of King’s 
Bench for Manitoba had no jurisdiction 
to entertain the action or to render the 
judgment appealed from in that case and 
such want of jurisdiction could not be 
waived. Rural Municipality of North 
Cypress v. C. P. R. Rural Municipality 
of Argyle v. C. P. R. C. P. R. v. Spritiq- 
dab- School District, No. 23, of the North- 
West Territories, 35 S.C.R. 550.

2. License to hold lands - Ultra vires.
The Canadian Pacific Railway Company 

has power, without taking out the license 
required by the statutes of this Province, 
to take, hold, acquire, dispose of, sell, or 
contract to sell or grant, the lands sit
uated in the territory added to Manitoba 
in 1881, which have been granted and are 
to be granted to the Company as part of



21 CANCELLATION OF AGREEMENT. 122

ns subsidy for the const ruction and 
o icration of its railway, under 44 Vic.,

1. (I). 1891).
49 Vic., c. 11. (M. 1886), and 63 Vic.,
23 (M. 1890), are ultra vires in so far 

:ts they affect the ('. P. R. Co., in rcs|>ect 
.if any of the above mentioned lands. 
('amulinn Pacific Railway Comjtany Re,

\1 i; 3M.

3. Sale of land for taxes -“Sold or 
nCc.upivd” —Constitutional law.

By reason of the legislation etc tending 
the limits of the Province, the Legislative 
Xssembly is bound to regard Dominion 
legislation with reference to the Canadian 
Pacific Railway Company.

By statute the lands of the Company 
were to be free from taxation for a certain 
jieriod unless 'sold or occupied.” The 
Company made an agreement for sale of 
certain of the lands ujwm certain condi
tions. The conditions not having been 
performed, the Company cancelled the 
agreement, as by its terms it was entitled 
to do. There never was any actual 
occupation of the land.

Held, That the land had never been 
sold or occupied, and that it was, there
fore, not subject to municipal taxation. 
<\ V. R. v. Burnett, 5 M. It. 395.

See Sale of Land for Taxes, X, 2.

CANCELLATION OF AGREEMENT.

See Vendor and Purchaser, VII, 7.

CANCELLATION OF CONTRACT.

Sec Contract, II, 2; V, 2.
- Jurisdiction, 4.

• Registered Judgment, 5.
• Vendor and Purchaser, II; VI, 12;

VII, 2.

CANCELLATION OF CROWN 
PATENT.

See Crown Patent, 1.

CAPIAS.

1. Application for ca. re. —Sufficiency 
of affidavit.

Held, The statute Con. St at. Man., c. 
37, s. 73, does not require that any par
ticular words should l>c contained in the 
affidavit used on an application for a 
ca. re., but only that such facts and cir
cumstances be shown as will satisfy a 
judge that the case is one projier for a 
writ to issue. O'Connor v. Kyle, 2 M. R. 
220.

2. Deputy prothonotary, powers of
■Signing and scaling writs-—Defects in 

capias—Amendment—Intention to defraud.
Held, 1. Writs must he l>oth signed 

and sealed.
2. The authority of the deputy pro

thonotary with respect to the signing of 
writs is co-extensive with that of the 
prothonotary.

3. Writs may be signed by the deputy 
prothonotary in his own name.

4. Deviations, in a writ of capias, from 
the form prescribed, do not vitiate the 
writ, unless they affect the substance or 
are calculated to mislead.

5. It is not necessary to state the cause 
of action in a writ of capias.

6. The omission of the words ‘‘to wit” 
is unimportant.

7. The writ should show against whom 
it is issued and that distinctly and in 
tenus. An amendment, however, was 
lermitted, the writ taken as a whole not 
x-ing capable of misconstruction.

8. An intention to defraud creditors 
may be inferred from a purpose to leave 
the Province without showing any con
sideration for creditors or any desire to 
pay off the indebtedness—at all events 
where it does not ap|>ear that the intended 
departure was with the expectation of 
the more quickly paying off debts.

9. A judge in chaml>ers has jurisdiction 
to order the discharge of a defendant 
arrested under a ca. re., either upon the 
merits or upon technical grounds. He 
has no power to set aside a writ upon the 
ground that the judge should not have 
been satisfied with the material upon 
which it was granted.

10. An application in chambers for a 
discharge is no bar to a subsequent 
application to the court to set, aside the 
order. Green v. Hammond, 3 M. R. 97
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3. Evidence on application for dis
charge -Construction of statutes.

On an application for the- discharge of 
tin* defendant, who had been arrested 
under a writ of en. sa., plaintiff |>roposed 
to read in op|M>sition to the motion, (1.) 
The cross-examination of the defendant 
upon his affidavit filed in support of the 
application; (2.) his examination as a 
judgment debtor; and (3.) certain 
affidavits.

/frlil, by the Full Court, reversing 
the order of Wallhridge, C.J.

That the evidence tendered should have 
been received.

(Juarr; Would deiKisitions of the de
fendant taken at the trial of another 
action be admissible.

A statute prescribed that upon an 
application the judge,“upon hearing read” 
certain material, might make an order,

Ifelil, that the statute did not exclude 
the use of material other than that 
s|H*cificallv mentioned. Keeler v. Ilazel- 
iriH„l, 2 M. H. 119.

4. Cause of action doubtful — \fis~

The aflidavit upon which a capias 
issued disclosed a good cause of action, 
but examination u|K>n it rendered success 
verv doubtful. Upon a motion to set 

i ide the writ,
Held, That the Court should not inter

fere unless it was very clear that the 
plaintiff must fail.

The atlidavit gave the defendant's 
name as “J. Berk win Johnson.” His 
proper name was “Berkwin Johnson,” 
luit he had been sued and had pleaded as 
"J. B. Johnson,” and admitted that he 
frequently used the “J” as a distinguishing 
letter. In the order and writ the name 
was “J. B. Johnson.”

Held, That the order and writ were 
defective, but might be amended u|>on 
pavment of costs. Anderson v. Johnson, 
6 M. R. lid.

5. Discharge of Prisoner - Action 
limn County Court Judgment.

1. A capias will not lie set aside on the 
ground that the plaintiff has no cause of 
action, unless that fact clearly ap|K*ars.

2. Where the debt is sworn at $135, 
bail ordered at $200 is not excessive.

3. Semble. An action will lie upon a 
County Court judgment. Boyd v. Irwin, 
3 M. U. 90.

6. "flame of defendant not in full
Part of cause of action assigned to plaintiff 
by another creditor.

The defendant was arrested under a 
writ of capias. In the writ and in the 
affidavits to hold to bail, the defendant 
was called Daniel F. Freeman. Ilia true 
name was Daniel Foster Freeman.

Held, Sufficient.
The Court will not interfere on the 

ground of the cause of action being in
sufficiently stated, unless it is very clear 
that the plaintiff has no cause of action.

The statute provides that no writ of 
capias shall be issued for a cause of action 
less than $100. The debt owing by de
fendant to plaintiff was under $100, and 
the plaintiff procured an assignment to 
himself of a debt owing by defendant to 
another creditor, the two together amount
ing to more than $100. On the joint 
indebtedness lie obtained a writ of capias.

Held, Unobjectionable. Bryan v. Free- 
man, 7 M. H. 57.

CAPITAL OR INCOME

See Will, I, 3; II, 1, 2; III, 1.

CARNAL KNOWLEDGE

Sec Criminal Law, IV, 1, 2.

CARRIERS.

Liens and Charges.

Connecting Lines—Contract with First 
Carrier—Bight of List Carrier to Freight— 
Lien for Freight.)

When goods are carried by several 
successive carriers, under a contract made 
with the first to carry the goods the 
whole distance, the intermediate and last 
carriers are, in the absence of s|>ecial con
ditions, the agents of the first, and there 
is no privity between them and the con
signor or consignee, and therefore they 
cannot claim freight either by implied 
contract or lien, beyond the amount 
contracted for by the first carrier.

The last carrier may, as agent for the 
first with whom the contract was made, 
collect the freight due to the first, either 
under contract or by asserting a lien on 
the goods.
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The plaintiff shipped goods at St. John’s, 
Quebec, by the Grand Trunk Railway Co. 
i unsigned to himself at St. Norbert, 
Manitoba, taking a bill of lading showing 
the mode of transportation by several 
connecting lines to Winnipeg, and paid 
tin- freight in advance. When the plaint
iff demanded the goods at Winnipeg, the 
defendants,, who were the last of the 
earners, claimed a lien thereon for charges 
paid by them to intermediate carriers 
from whom they had received them, and 
for freight for carriage by their own line.

Held, that they were not entitled to 
the amounts claimed. Trottier v. Red 
liivcr Transportation Co., T. W., 255.

CASE RESERVED.

Sec Criminal Law, XIV, 4; XVII, 1.

CASE STATED BY MAGISTRATE.

.See Criminal Law, XVII, 10.

CAUSE OF ACTION.

See Administration, 4.
• < ’oUNTERCLAIM, 2.
- ( /OUMTT < /OUST, L 8.

— Jurisdiction, l, 7, s.
— Lord Campbell’s Act.

- Pleading, XI, 6.

CAVEAT.

See Affidavit.
( Conditional Sale, 5.

— Homestead, 1.
— Real Property Act,.I, III, 1.

CAVEAT EMPTOR.

Sec Misrepresentation, IV, 1. 
— Sale of Goods, VI, 1.

CERTIFICATE OF BAPTISM.

See Title to Land, 4.
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CERTIFICATE OF CONVICTION.

See Liquor License Act, G.

CERTIFICATE OF JUDGMENT.

See. Pleading, IV, 1.
— Registered Judgment, 4,8.

CERTIFICATE OF STATE 
OF CAUSE.

Sec Practice, V, 1.

CERTIFICATE OF TITLE.

See Mortgagor and Mortgagee, 1, 3.
— Real Property Act, IV, 2; V, 2, 4.
— Vendor and Purchaser, VI, 9.

CERTIORARI.

1. Jurisdiction of Judge in Cham
bers —Conviction for breach of a municipal

A Judge in Chandlers has jurisdiction 
to order the issue of a writ of certiorari 
to bring up the record of a conviction for 
a breach of a municipal by-law, if the 
application is made when neither the 
Court of Appeal nor the Full Court of 
King’s Bench is sitting. But all further 
proceedings after the return of the writ 
must be taken in one or other of these 
courts.

Reg. v. Beale, H896) 11 M R. 448; Reg. 
v. Crothers, (1897) 11 M.R. 567, and In 
re Dupas, (1899) 12 M.R. 654, referred to. 
Re Hunter, 16 M. R. 489.

2. Practice in—County Judge or magis
trates—Amendment of notice.

S., having been convicted before magis
trates, took proceedings to appeal to the 
County Judge; and procured the; papers 
to be sent to his clerk. Afterwards and 
before any proceeding by the judge, he 
had the papers returned to the convicting 
justices. Upon notice to the justices of 
an application for a certiorari to be 
directed to them he moved for the writ.

Held, 1. That the return of the; papers 
to the justices was irregular and that the
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crliorari should go to the County Judge, 
h<- being the legal custodian of the pn|>crs 
sent to him for the purpose of the api>cul.

2. That the notice for a certiorari to l>e 
directed to the convicting justices could 
not lie amended.

It was then contended that the statute 
lit Geo. 11, c. IS, s. 5, entitles the convict
ing justices only to the six days notice, 
and that the County Court Judge was not 
entitled to any notice of motion for the 
writ and that the notice to the justices 
might be treated as a nullity and the 
order made for the writ to go directed 
to the County Court Judge. But :

Held, that, although the justices only 
may lie entitled to the statutory notice, 
yet, where the records of the conviction 
have passed into the custody of another 
officer not entitled to notice, the justices 
might to have notice of the motion for 
the writ proposed to Ik* directed to such 
officer, and that a new motion must be 
made for certiorari to the County Judge 
and notice thereof given to the justices. 
1’resent application dismissed without

It is not necessary that the affidavits 
by which objections are raised should Ik* 
sworn and filed before service of the 
notice on the magistrates. The notice 
must show who the party moving is.

The practice of arguing the validity of 
the conviction u|>on the application for 
the certiorari does not apply, except when 
the parties consent.

The pendency of an ap|>eal to the 
County Judge does not interfere with 
artiorari', unless, at all events, the question 
of jurisdiction is raised upon the appeal. 
Hey. v. Starkey, 0 M. R. 588.

3. Summary Conviction—Procwliny 
w ithout summon*--Waiver.

A statute providing that there should 
be "no appeal” against a conviction, 
Held, Not to take away the right of 

certiorari.
Unless dis]>ensvd with by statute or 

waived, there must lie some previous 
summons or notice, to the party charged, 
of the hearing of the charge against him.

This may be waived by appearing, 
pleading and defending. But asking an 
adjournment for the purpose of procuring 
evidence is not necessarily a waiver. Hey. 
v. Vrooman, 8 M. R. 509.

See Constitutional Law, 4.
— Conviction, 1, 5.
— Costs, XIII, 20.

See Criminal Law, I, 1 ; XII, 1; XIII, 3, 7
• Liquor License Act, 4, 7.
• Nul Tiel Record, 1.
• Practice, XXVIII, 3.
- Prohibition, III, 2.
- Summary Conviction.

CHALLENGING JUROR.

See Criminal Law, XIV, 1. 
- Juki Trial, l, 2.

CHAMPERTY.

See Half-Breed Lands Act, 2.

CHANGE OF POSSESSION.

See Fraudulent Conveyance, 14. 
— Sale of Goods, I, 1,2.

CHARACTER EVIDENCE AS TO.

See Evidence, 5.
— False Imprisonment, 3.

CHARGE ON LAND.

Sec Church Lands Act, 1.
- Conditional Sale, 5.
- Contract, XV, 5.
• Description of Land, 1.
• Dominion Lands Act, 2,3.
- Estoppel, 4.

Exemptions, 10.
• Fraudulent Conveyance, 5.

— Infant, 7.
— Registry Ai'T, 3.
— Will, I, 1.

CHARGING ORDER

1. Election *Dcftonit hy candidate.
The deposit of $200 made by M., a 

candidate at an election for the Legis
lature of Manitoba, was paid into court 
by the Clerk of the Executive Council 
under a garnishing order issued*.in a suit
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against M. This order was afterwards 
set aside. Afterwards H., who hail a 
judgment against M., applie<l for a charg
ing order under the provisions of 1 & 2
vS ' I io, 1.11.

Held, that the money was not within 
the purview of the statute, and could not 
be charged, How v. Martin, 8 M. It. 
533.

2. Style of matter -Notice of reading 
affidavit.

A solicitor’s petition for a charging 
order should be intituled in the matter 
of the Act.

The petition or notice must show upon 
what material it is grounded. Wixhart v. 
Bonneau. 6 M. It. 132.

See Garnishment, V, 5.
— Practice, XXVIII, 30.
— Solicitor’s Lien for Costs.

CHATTEL MORTGAGE.

I. Affidavits.
II. On Growing Crops.

III. Possession Under.
IV. Purchaser with Notice of.

V. Miscellaneous Cases.

I. Affidavits.

1. Authority of agent to make
Word "him” omitted.

A chattel mortgage is good though not 
executed by the mortgagee, and though 
the word "him" be omitted at the con
clusion of the affidavit of bona finies.

11 (hi, that the manager of the branch 
of an incorporated Bank to which a 
chattel mortgage is made for a debt due 
the Bank at that branch is an agent 
authorized to make the affidavit of bona 
fiulex, under 34 Vie., c. 17. Ontario Batik 
v. Miner, T. W., 107.

2. Blank in affidavit of bona tides.
The affidavit of bona finies attached to 

a chattel mortgage contained the follow
ing: "the mortgagor in the foregoing bill 
uf sale by way of mortgage is justly and 
truly indebted to me this deponent 
Alexander McIntyre, the mortgagee there
in named, in the sum of-------- dollars
mentioned therein."

Held, insufficient. McIntyre v. Union 
Bank, 2 M. R. 305.
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3. Jurat to affidavit -Bille of Sale and 
Chattel Mortgage Act, B.S.M. 1902, c. 11, 
8. 5—Meaning of word "sworn.”

1. The affidavit of bona fuies on a 
chattel mortgage is sufficient, although 
it purjsirts to be the joint affidavit of 
two mortgagee's and the jurat docs not 
show that they were severally sworn: 
Moyer v. Davidson, (1858) 7 V.C.C.P. 521.

2. The insertion in the affidavit of a 
clause reading, "That I am the duly 
authorized agent of the mortgagee," was 
an apparent mistake* and eliel not vitiate 
it, altliough it was the affielavit of the 
mortgagee's t hemseives.

3. The fact that it is ststeel in the jurat, 
that the affielavit has lieen "sworn,” 
whereas the- dejtonents affirmed, is not a 
fatal objection, as by the- Interpretation 
Act tin* expressions ‘‘swear’’ and “sworn" 
respeettively include "affirm solemnly” 
aim "affirmeel solemnly."

4. The Bills eif Sale and Chattel 
Mortgage Act, R.S.M. 1902, c. 11, s. 5, 
deies not require that the occupation of 
the- mortgagee shoedel be* stated in the 
affielavit id bona fink s. Brodie v. Button, 
(1858) 10 U.C.R. 207, feillowed. Dyck v. 
Omening, 17 M. R. 158.

4. Affidavit of execution Bills of 
Sale Act Affidavit sworn before mortgagee 
as Commissioner.

Uneler The Bills of Sale Aet, R.S.M.. 
<*. 10, a mortgage is not ronde-ml invalid 
or void by reason of the* affielavit of exe
cution being sworn befetre* the* mortgagee 
himself, he- being a Ceunmlssioner for 
taking affidavits in The ljuee-n’s Bench.

Seal v. Claridge, (1881) 7 Q.B.D. 516, 
distinguished. Inch v. Simon, 12 M. R. 1

6. Signature to jurat Affidavit of 
execution.

A chattel me»rtgage is invalid ami of no 
effect as against the* e*xe*eutie>n creditors of 
the mortgagee, where the* jurat on the 
affielavit eif execution file*el with the* mort
gage* has not been signed by the cemi- 
missioner before whom it was sworn, 
although the mortgage was executed in 
duplicate and the- witness huei sigm*el and 
sweirn to the- affidavits e>f execution on 
both originals, and the* commissioner had 
signeel the* jurat e»n one eif the eiriginals, 
omitting by inadverte*nce te> sign the 
other, and both Intel be-en sent te> the 
ele*rk of the County Court for him te» file- 
one, and return the othe*r certified, the 
e*le*rk having retained the* one with the 
effective affielavit.

5
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Th<* signât il ri- of :i person luiving 
authority to administer the oath is an 
essential part of an affidavit. Inman v. 
liar. Ramsay, Claimant, 10 M. I{. 111.

6. Affidavit for renewal -Words har
ing saint meaning as those in form pre
scribed -Ownership of offspring of mans 
covered by mortgagi -Hem oval of chattels 
oat of division Subsequent purchaser 
Hills af Salt anti Chattel .\forlgagt Act,
R. SM. 1002, r. 11. K*. 20, 20.

1. 'Hie legal estate in the offspring of 
mares comprised in a chattel mortgage 
covering them and also "the increase” 
from them is in the mortgagee, and title 
to such offspring cannot he acquired by 
one who purchases them in good faith for 
value although he receives delivery from 
the mortgagor before the mortgagee 
attempts to get possession.

Dillarie v. Doyle, (lHTSi 43 l .l \R. 
112, and Templt v. Xicholson, (1X81) 
('assois Sup. Ct. Dig. Ill, followed.

2. Section 20 of the Bills of Sale and 
Chattel Mortgage Act. ll.S.M. 1002, c. 
11, is sufficiently complied with by the 
use of the expn srion "kept on foot,” in 
the mortgagee's affidavit for renewal of a 
chattel mortgage, instead of the words 
"kept alive” used in that section, as the 
two expressions mean the same thing.

Emerson v Hanncrman, (1891) 10
S. C. R. 1, followed.

5. The "subsequent purchaser” men
tioned in section 20 of the Act, against 
wh m a chattel mortgage will cease to In
valid upon goods removed out of the 
division where it is registered, unless a 
certified copy is registered in the division 
to which the goods have been removed 
within six months after the removal, 
must be yne who purchased after the 
expiration of such period of six months.

Ilufbert v. Retcrson, (1005.) 3li S. C, R. 
324, followed, lia per v. Scott. Wallace 
v. Scott. Galbraith v. Scott, H» M. R. 504.

II On ( ittowiNo ( 'hops.

1. Priority Mortgagi of crop■ to be

\ chattel mortgage covering growing 
crops or crops to be grown does not come 
within the provisions of The Bills of Sale 
Act, R.S.M., e. 10, so its to need tiling 
under the Act to preserve its validity.

Such a mortgage cannot prevail over 
a prior execution in the hands of the 
sheriff against the goods of the mortgagor. 
Clifford v. Logan, V M R. 123.
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2. Affidavit of bona fides -Forms— 
Ihriation from prescribed forms--Interpre
tation Act, II. S. \f., c. 78, s. 8, s-s (nu) - 
Action against sheriff—Evidence—Judg
ment, proof of -Right of action for price of 
goods when property toil passed A ppea! 
from County Court -Motion to strike out 
necessary Q. II. Act, 1800, Rub IffX, (h), 
l<l) -Seed grain mortgage.

In an action by the plaintiff claiming 
damages from the- defendant as sheriff 
for the seizure of the grain grown on tIn
lands of one Murray under an execution 
in his hands, the plaintiff claimed the 
grain by virtue of a chattel mortgage for 
tin- purchase money of seed grain supplied 
to Murray in the spring of the same year. 
Murray, being in want of seed at that 
time, applied to the plaintiff, who gave 
him an order on a firm of grain dealers 
for the amount required, and took the 
mortgage in question, which was com
pleted and registered before Murray 
actually got the grain. The dealers after
wards supplied the grain to Murray and 
charged the price to the plaintiff, who

The affidavit of bona fides attached to 
the mortgage contained a statement that 
the mortgage was taken "for si-ed grain,” 
but did not contain the full statement 
required by the statute. f>7 Vic., c. 1, s. 2, 
"that the same is taken to secure the 
purchase price of seed grain.”

The defendant gave no evidence of tin- 
judgment against Murray, on which the 
execution in his hands had been issued.

IhId, Taylor. O. .1.. dissenting, that 
the chattel mortgage had really been 
taken to secure the purchase price of seed 
grain within the meaning of the statute 
and not merely as security for money 
advanced by tin- plaintiff to Murray to 
purchase the grain, and was, then-fore, 
good and valid as against the mortgagor, 
and that no affidavit or registration was 
necessary to protect the plaintiff’s rights 
as against the mortgagor.

IIild, also, unanimously, that in a case 
like the present where some third party 
brings an action against the sheriff for 
seizure of goods under an execution and 
establishes a prima facii case of title as 
against the execution debtor, the sheriff 
must prove a judgment as well as an 
execution: White v. .Morris, 11 ( '. B. 
1015; Atkinson on Sheriffs, filh ed. 301, 
followed ; McLean v. Hannon, 3 S. < ", R. 
701», and Croire v. Adams, 21 S. ('. R. 
342. distinguished.
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Held, also, Dubuc, .1., dissenting, that 
notwithstanding section 8, sub-sec. (uu) 
of the Interpretation Act, U. S. M., c. 
78, the affidavit of the mortgagee did not 
sufficiently comply with the statute, and 
that the mortgage would, therefore, not 
have been sustained as against the de
fendant representing a emlitor if he had 
given evidence of the judgment.

Per Killam, .1. There may be a right 
of action, and the relation of debtor and 
creditor may exist for the price of goods, 
ilthough the property has not passed, if 
the parties have made an agreement to 
that effect : Waterous v. Wilson, 11 M. 
R.. at p. 295.

When an appeal from a County Court 
i' set down for hearing before the Full 
Court, a motion to strike it out must be 
made under Rule 168 (ft) of the Queen’s 
Bench Act, 1895, within the time there 
limited, and no objections to the pro
ceedings and steps leading up to the apjieal 
can be entertained at the hearing: Rule 
168 (d). Kirchhoffrr v. f'lcmrnl, Il M. 
R. 160.

3. Seed grain Affidavit of bona Jule*-~- 
Landlord and Tenant —Distress for rent ■ 
Ihlls of Sale and Chattel Mortgage Art, 
It. .If. 1902, c. 11, ss. 12, 39.

1. Under a lease for a year, dated 6th 
\pril, reserving as rent one-third of the 

crops and providing that the lessee should 
thresh the grain and draw it to the 
elevator or cars to be stored and shipjx-d 
t' might be agreed between the parties 
in the name of the lessor, but fixing no 
time when that was to he done, there is 
no rent due until the end of the year and 
i distress by the landlord in November 
following is illegal.

2. A distress for rent is unlawful if the 
tenant is not in possession at the time: 
Hell on Lamllord and Tenant, p. 271.

3. A chattel mortgage will not be held 
void, under section 12 of The Bills of 
Sale ami Chattel Mortgage Act, R. S. M. 
BNt2, c. 11, la-cause the affidavit of bona 

.tides made by an agent stated that he 
had “a knowledge of all the facts connected 
with the said mortgage,” instead of sav
ing. in the words of the section, that fie 
was "aware of all the circumstances.”

Emerson v. Hannerman, (1H91) 19 S. C. 
It 1. and Rogers v. Carroll (I899j 30 0. R. 
328 followed.

1. It is no objection to a mortgage on 
growing crops to secure the price of seed

grain supplied that the grain had not 
Ix-en sold to the mortgagor by the mort
gagee himself, but was purchased by him 
for the mortgagor from a third party.

Kirch hoffh v. Clement, 1896) 11 M. R. 
460, followed.

5. Under section 39 of the Act, it is a 
fatal objection to a mortgage on growing 
crops or crops to lx- grown, if it is taken 
for anything beyond the price of the seed 
grain furnished and interest thereon. 
Meighen v. Armstrong, 16 M. R. 5.

III. I\weeeeioN l’ ni»kh.

1. Void chattel mortgage —Exemp
tions a personal privilege.

Held, 1. Independently of 46 A 17 Vic., 
c. 30, (which is not retrospective), a writ 
of execution against gixxls binds from its 
delivery to the sheriff, except as against 
the title of any person acnuired luma fide 
and for a valuable consideration Ix-forc 
the actual seizure, provided such person 
had not, at the time- he neipiiml such 
title, notice that the writ, or any other 
writ by virtue of which tin- goods might 
be seized or attached, had Ix-en delivered 
to, and remained unexecuted in the hands 
of, the sheriff.

2. A chattel mortgagee whose mortgage 
was prior to an execution, but was void 
as against it for non-compliance with the 
Act, cannot, by taking jxissession after the 
delivery of the writ to the sheriff, claim 
to be a purchaser for value without 
notice of the writ.

3. Exemption from seizure under exe
cution is a privilege that can lx- claimed 
hv the debtor only. Young v. Short, 3 
M. R. 302.

2. Change of possession Hills of 
Sale Art, R.S.M., c. 10, *. 2 -Sale of floods 
Act, 1896, i If.) ss. 4, 18, 33—Sale of 
unascertained or future gmsls by descrip
tion—Affidavit of bona fides.

The defendant in February, 1898, 
while visiting the camp of one Rvaii, who 
was then engaged in cutting cord wood on 
a certain limit, entered into a verbal con
tract with Ryan by which the latter was 
to deliver about 85 cords of wood on the 
station grounds at Molson on the ( \ F. R., 
at a point indicated by defendant, in 
payment of a debt. During the following 
month Ryan hauh-d out and piled alxuit 
85 cords of the wcxxl in the place indi
cated and notified the defendant thereof. 
He also hauled out and piled in different
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parts of the saint* grounds about 1,800 
cords besides.

'Hit* plaintiff, to whom also Ryan was 
indebted, obtained from him a chattel 
mortgage, dated 7th April, 18Î18, covering 
the wood delivered for defendant and a 
large quantity of other wood piled at 
the same station. This mortgage was 
registered in the proper office on the 14th 
of the same month.

A few days after, the defendant went 
to Molson, accepted the 85 cords in ques
tion, and had it shinped away, when the 
plaintiff replevied all lie could find of it.

Held, (1) Di nvc. J., dissenting, that 
the facts brought the case within rule 5 
of section 18 of The Sale of Goods Act, 
189C), and that there had been a contract 
for the sale of unascertained or future 
goods by description, and a sufficient 
appropriation afterwards made by the 
vendor of goods of that description and 
in a deliverable shape with the assent of 
the buyer to puss tin* projierty as soon as 
delivered at tin* station grounds, and 
that such was the result notwithstanding 
the value exceeded $50, as section 4 of 
the Act only provides that such a contract 
shall not be enforceable by action and 
replaces section 17 of the Statute of

(2) That acceptance of the wood by 
defendant sufficient to satisfy section 33 
of The Sale of Goods Act, was not a con
dition precedent to the passing of the 
projierty.

(3) Kill am. J., dissenting, that the 
facts, although showing an immediate 
delivery by Ryan to defendant within the 
meaning of section 2 of The Bills of Sale 
Act, R. S. M., c. 10, di<l not warrant the 
conclusion that there had been the actual 
change of possession necessary to satisfy 
that statute, which must be such a change 
as is open and reasonably sufficient to 
afford public notice thereof, as expressly 
provided in tin* corresponding Ontario 
Act, and therefore that the plaintiff’s 
chattel mortgage was entitled to prevail 
over defendant's title.

Held, also, per Duiivc, .)., following 
Marthinson v. Patterson, (1802) 19 A. il. 
188, and Martin v. Sampson, (189tli 24 
A. It. 1, that an error in the statement of 
the indebtedness in the affidavit of bona 
fides sworn to by the plaintiff and attached 
to the chattel mortgage was not, in the 
absence of fraud, fatal to its validity. 
Jlernhart v. Md'utcheon, 12 M. It. 394.
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IV7. PURCHASER WITH NOTICE OK.

1. Chattel mortgage not renewed.
Defendant held a chattel mortgage upon 

some oxen. It was filed but after the 
lapse of two years not refiled. Plaintiff 
after that period bought the oxen with 
notice that the mortgage was not paid.

Held, That as against the plaintiff 
the mortgage was valid and effectual. 

King \. Kuhn, l M. li. 413
Overruled. Raff v. Krecker, 8 M. It. 230.

2. Mortgagee in good faith Where 
mortgage to be filed--Where goods “situate. ”

A second chattel mortgage made in 
good faith, and for valuable consideration, 
takes priority over a prior unfiled chattel 
mortgage, even if the second mortgagee 
has actual notice of the prior mortgage.

If a mortgage is taken for a fair con
sideration, and not for a collusive purpose, 
the grantee is a mortgagee “in good faith" 
within the meaning of the statute, and 
notice of a prior unfiled mortgage is not 
material.

King v. Kuhn, 4 M. R. 413, overruled.
A chattel mortgage must he filed with 

the Clerk of the County Court in the 
Judicial Division in which the mortgagor 
resides, and in which the chattels are 
ordinarily kept and used by him. The 
fact that the chattels are temporarily in 
another Judicial Division at tin* time the 
mortgage is made cannot make the filing 
of the mortgage in that Division effectual.

11. had liis residence and domicile in 
the Judicial Division of Manchester, 
where lu* usually kept the horses in 
question. He mortgaged these horses to 
lx. The mortgage was executed and filed 
in another Judicial Division. The horses 
were, in fact, for a temporary purpose in 
the other Division when the mortgage 
was executed.

Held, that the Division in which the 
horses could be said to he “situated/* was 
that of their owner's residence and 
domicile at which they were themselves 
usually kept, and that their being, by 
accident, and for a merely temporary 
purjiose, in another Division when the 
mortgage was executed, did not render it 
proper to file it there. Rolf v Krecker, 
8 M. R. 230.

V. Miscellaneous Cases.

1. After acquired goods .-Purchase
of business and property subject to liabilities
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of vendor—Estoppel in /xiis —Description 
of goods covered by chattel mortgage.

The plaintiff Company in May, 1907, 
in pursuance of a previous agreement 
purchased the business, plant and stock 
in trade of Lyone Bros., subject to their 
debts and liabilities. One of these was 
a loan of $4,(XH) from the defendants 
secured by a chattel mortgage of all the 
plant and stock in trade of Lyone Bros. 
This chattel mortgage- contained a pro
vision that it should cover all after- 
acquired goods and chattels brought upon 
the* premises owned or occupied by the 
plaintiff Company or used in connection 
with the-ir business during the currency 
of the mortgage.

The- plaintiff Company had been in
corporated prior to the date of the chattel 
mortgage* and Lyone Bros, were the 
principal promoters ami became its presi- 
de-nt and vice-president respectively, 
being in fact tne controlling share- 
lie elelers. $2104.64 of the money lent by 
the de*fenehints to Lyeme* Bros, was 
handed over to the plaintiff Company and 
by it applied towarels payment of the 
debts of Lyone Bros. The plaintiff 
Company paid an instalment of the in
terest elue te> dcfenelants on the$4,(XX) loan.

field, (1) That the provision in the 
e:hatte*l mortgage* as to the after-acquired 
goods was as binding upon the plaintiff 
Company as purchasers of the* mortgaged 
property with notice of it as it would be 
upon the executors or administrators of 
the mortgagors, ami that defendants had 
r good valid lien ami charge upon all 
after-acquired goods brought upon the 
premises in question by the plaintiff 
Company.

Mitchell v. Winslow, 2 Story, 630, 
followed.

(2) That the plaintiff Company was 
under the circumstances estopped from 
disputing such lion and charge : Pickard 
v. Sean, (1837) 6 A. <Xc H. 469; Freeman v. 
Cooke, (1848) 18 L. J. Ex. 119, and 
defendants were entitled to show in evi
dence the facts constituting such estoppel 
although it had not been pleaded, as an 
estoppel in mis need not be pleaded to 
make it obligatory: Freeman v. Cooke,

(3) The mortgage was not void as to 
the after-acquired goods because of the 
generality and vagueness of the descrip-

Ixizarus v. Andrade, (1880) 5 C. P. D. 
318, followed. Imperial Brewers v. Oelin, 
18 M. R. 283.

2. Consideration -Debt represented by 
notes not held by mortgagee.

A. executed a chattel mortgage to F., 
the consideration being stated as $912.20. 
It appeared that of this amount $612.20 
was made up of notes given by A. to F., 
but then under discount in the Merchants 
Bank, and not due, ami the sum of $300 
advanced in cash. The notes were subse
quently taken up by F., and he produced 
them at the trial. The usual mortgage's 
affidavit was indorsed upon the mortgage, 
stating that the mortgagor was justly and 
truly indebted to the mortgagee in the 
amount mentioned in the mortgage.

Held, by the Full Court (Taylor, J. 
dissenting), affirming the decision of 
Wallbkidub, C. J., that the mortgage was 
valid. Fish v. Higgins, 2 M. It. 65.

3. Good in Part and bad in Part —
Signature to jurat --Future advances— 
Possession —Mortgages not within Act- 
Landlord and tenant—Distress as against 
sheriff.

The plaintiffs claimed certain horses 
under a chattel mortgage which was ex
pressed to be void upon (1) repayment of 
#608.60, already advanced, (2) repayment 
of further sums to be advanced for the 
purpose of certain farming operations, (3) 
“and if the mortgagors do cultivate all 
the broken land upon all the said sections 
during the present season, and reap and 
thresh all the grain produced therefrom 
in a proper and workmanlike manner and 
after the course of good husbandry, and 
do deliver for the benefit of the mortgagees 
at V, not later than the 31st day of March 
next, one half of all the grain arising from 
said sections 23 and 25; and if the mort
gagors shall fall plough the said portions 
of all the said sections in a proper manner 
during the present season.” No time was 
fixed for repayment. The mortgage was 
executed on the 12th May, 1883, and not 
filed until the 19th of the same month. 
The signature of the justice of the jjeace 
before whom affidavit of execution was 
sworn was placed over the jurat.

Held, 1. That the mortgage, although 
void as to the $608.60 because of the 
delay in registration, might nevertheless 
be good as to its other provisions.

2. Tluit the position of the signature of 
the justice of the peace did not vitiate 
the mortgage.

3. As to the future advances the mort-

ege would be invalid under the Act 
cause the time of repayment was not 
stated to be within two years.
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4. Possession taken by the mortgagees 
with knowledge of an execution in the 
sheriff's hands will not uphold an other
wise invalid chattel mortgage.

5. The mortgage, so far as it related to 
the delivery of one half of the crop and 
the fall ploughing, was not within the 
statute at au and was therefore valid 
without registration.

A lease provided as part of the rent 
that the lessors should fall plough the 
land. For default, the landlords on the 
1st of December, distrained certain horses. 
A sheriff under an execution against the 
tenants seized the horses. In an action 
against the sheriff by the landlords,

Held, that proof of their jK»ssession 
under the lease was not sufficient. Evi
dence should have been given that the 
period for fall ploughing had expired. 
Motvat v. Clement, 3 M. R. 585.

4. Lien note Assignment for creditors 
—Exemptions.

The owner of manufactured articles, 
which were in his possession free from any 
lien for the unpaid portion of the pur
chase money, was induced to sign a lieu 
note in favor of the defendant, the man
ufacturer, containing a description of the

Studs and statement that the property in 
lent was to remain in the defendant until 

pai<l for in full and that on default the 
defendant might enter and retake them. 

Held, in the absence of evidence to

ftrove that defendant had obtained the 
ien note by fraud or misrepresentation, 

that it might be treated ns a chattel 
mortgage on the articles for the debt 
secured by it ns against the person who 
had signed it.

The defendant had not put on the 
articles his name or any other distinguish
ing name so as to comply with section 2 
of The Lien Notes Act, R. 8. M.. c. 87.

Held, notwithstanding, that the lien 
note was valid as against the maker of it, 
as the provisions of that section are only 
for the protection of bona fide purchasers 
or mortgagees without notice of the claim 
of the lien holder.

The lien note was not registered under 
The Bills of Sale and Chattel Mortgage 
Act, 63 & 64 Vic., c. 31, and the maker 
of it, before maturity of the debt, became 
insolvent and made an assignment to the

Slaintiff under The Assignments Act, R. 
. M., o. 7. for the benefit of his creditors. 
Held, that, for want of such registra

tion, the lien note, being an instrument 
intended to operate as a mortgage of

goods which remained in the debtor’s 
possession until the assignment, was null 
and void as against his creditors, including 
the plaintiff as his assignee by virtue of 
paragraph (a) of section 2 of The Bills of 
Sale and Chattel Mortgage Act.

It was doubtful upon the wording of 
the assignment whether the debtor had 
reserved any exemptions to which he 
woidd he entitled under sub-section (/) of 
section 43 of the Executions Act, R. S. 
M., c. 53, viz.: ‘The tools * * * * and 
necessaries used by the judgment debtor 
in the practice of his trade, profession or 
occupation, to the value of five hundred 
dollars,” within which description the 
articles came, and it was not shown that 
the debtor had ever claimed any of them 
from the assignee or asked to have any 
of them set aside as exempt, or that he 
had not got out of other articles of his 
estate all his exemptions under that sub
section; and the articles were not shown 
to have depreciated in value.

Held, that defendant could not claim 
the benefit of any such exemption even 
if it was reserved by the debtor in the 
assignment. Cox v. Schark, 14 M. R. 174.

6. Mistake in mortgagor's name -
Addition of deponent in affidavit.

Abram y. Becksted executed a chattel 
mortgage in which his name appeared as 
Abram B. Becksted. He signed his name 
correctly.

Held, that the mortgage was void as 
against creditors.

In an affidavit of bona Jules of a chattel 
mortgage the addition of the deponent 
was stated to be a trader. He was not 
in fact a trader.

Held, not to vitiate the mortgage. 
Van Whort v. Snrith, 4 M. R. 421.

6. Mortgagor selling the goods -
Pleading.

The plaintiffs gave to one of the de
fendants a chattel mortgage upon his 
stock in trade. It contained a covenant 
that in case the mortgagor should "attempt 
to sell or dispose of, or in any way part 
with the possession of the goods or any 
of them or to remove the same or any 
part thereof out of the store and premises 
* * * without the consent of the mort
gagee * * * to such sale, removal or 
disposal first had and obtained in writing, 
it shall be lawful for the mortgagee to 
take possession,” &c. The plaintiffs re
mained in possession and continued to 
make sides in the usual course of business.
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Shortly afterwards the defendants ob- 
taine<t judgment against the plaintiffs and 
under Ji. fa. gtHxls caused the same goods 
to be seized and sold. The fi. fa. was 
afterwards set aside as having been issued 
in breach of an agreement.

In an action in trespass and trover the 
defendants pleaded not guilty, and not 
possessed.

Held, 1. That, under the plea of not 
possessed the defendants might set up 
the chattel mortgage and the breach of 
the covenant not to sell.

2. That the covenant not to sell was 
absolute and not subject to the implied 
exception, “save in the usual course of 
business.’

:>. Trespass may be justified upon any 
valid ground, and that, although some 
invalid reason may have been given at 
the time of the trespass.

Quare, If a mortgagee rightfully seize, 
but unlawfully sell, the mortgaged goods 
is he a trespasser alt initiol

A chattel mortgage provided that upon 
certain contingencies the mortgagee might 
seize the goods, and upon, from and after 
the seizure the mortgagee might sell, Ac., 
and from and out of the proceeds pay ami 
reimburse himself, “all such sums and 
sum of money as may then be due by 
virtue of these presents."

Held, that, the mortgagee having 
rightfully seized the goods, might lawfully 
sell them, although the mortgage money 
might not have been payable. Although 
not payable it was nevertheless “due."

Dederick v. Ashdown. 4 M It. Id'.*. In 
appeal 15 S. C. R. 227.

See Fkaudulent Preference, I, 1; 111, 
5; VI, 2,4,5.

— Sheriff, 3, 6.

CHATTELS REAL.

See Real Property Act, V. 8.

CHEQUES.

Indorser of Cheque diverted from 
its original purpose.

II., being indebted to the defendant in 
the sum of $500, procured him to indorse 
his (H’s) cheque for $1,000, upon a bank 
at N., out of the proceeds of which the 
debt was to be paid. H. and the de

fendant went to a bank at \V. to get the 
cash for the cheque. II., alone, went into 
the manager’s room and, on his r< turn, 
informed defendant that the cheque had 
been left with the manager, who would 
send it for collection to N. H. in fact 
retained the cheque and afterwards 
transferred it to plaintiff for value.

Held, that defendant was liable upon 
the cheque. Arnold v. Caldwell, 1 M. R. 
81

See Ranks and Banking, I. 4, V.
— Bills and Notes, VII1, 0.
— Pleading, XI, II.

CHOSE IN ACTION.

1. Assignment of book debts with
out writing Limitation of actions— 
Appropriation of jtayments -Weights and 
Measures Act, R. S. < c. 104 -Harden of 
proof of illegality—Objections not raised at 
trial l ol untar y payment for goods supplied 
ifi violation of the Weights and Measures 
Act—Recovering back same - -Burden of 
proof that purchaser was not aware of the 
illegality.

1. To constitute an equitable assign
ment of a chose in action neither writing 
nor any particular form of words is re
quired, but any words or acts from which 
it is to be inferred that there was an 
intention to pass the t>eneficinl interest 
are s ifficient.

2. When a defendant seeks to avoid 
payment of an account for lime furnished 
to him on the ground that it was sold to 
him by measure and that the measure 
used was not stani]>ed as required by The 
Weights and Measures Act, R. S. C., c. 
104, the onus is on him to prove that the 
measure was not properly stamped.

//anbury v. Chambers, (1894) 10 M. R. 
107, followed.

3. Section 21 of that Act does not 
render it illegal for parties to agree upon 
a sale by some authorized measure, and 
then that the quantities should be ascer
tained by authorized weights; and, when 
lime is ordered by the bushel and supplied 
by weight, the sale would not be illegal 
or void if the purchaser knew that such 
was being done, and the onus is on him 
to prove that he did not know of it.

After the pasting of the Act, 61. Vic., 
c. 30, s. 2 (I). 1898). a bushel of lime was 
to be determined by weighing, unless a
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bushel by measure should have been 
specially agrml u]x>n.

Held, that, as to certain lime furnished 
by measure after the passing of the Act 
of 181)8, the plaintiff was entitled to 
recover for it on the ground that the 
defendant had not raised at the trial the 
objection that there had been no agree
ment for a determination by measure.

Tin* defendant had voluntarily made 
certain payments on account of certain 
other sales of lime which were admitted 
to have been illegal, but he gave no 
evidence to show that, when lie made the 
payments, lie was ignorant of the illegality.

Held, that he could not recover back 
the amount of such payments. Hughes 
v. Chambers, 11 M. It. 103.

2. Assignment of—Money received by 
defendant fur tin use of plaintiff.

A directed II, his debtor, in writing to 
pay the money to C, and directed ( ' to 
pay the money when collected to his 
creditor 1). (’ undertook to do so and
received the money from B, and informed 
D that he had collected a sum of money 
for him, although the sum lie mentioned 
was not the full amount which he had 
actually collected.

Held, that there was a complete assign
ment in equity by A to 1) of the money 
actually collected from B by and that
I) could recover the full amount in an 
action directly against

Morrell v. WooUen, (1852) 16 Beav.
II) 7, and Lilly v. Hayes, (1830; f> A. <Sc 
E. f)IS, followed.

Will onus v. Everett, (1811; It East, 
582, distinguished. Waterloo Manufac
turing Co. v. Kirk, 21 M. 11. 157.

3. Assignment of -Notice to debtors — 
ltight of ussiyiui to moneys collected by 
assignor anil handed over to another creditor

Estoppel by conduct -Duty of assignee to 
notify other creditors of the assignment.

The plaintiffs had an assignment from 
one Thomas of all his hook debts, notes 
and other choses in action as security for 
their claim, but did not notify the debtors 
or any of the other creditors of Thomas 
although they knew there were such 
creditors. They allowed Thomas to col
lect the accounts and pay over the pro
ceeds to them. The defendants, not 
knowing of the assignment, and having 
a large claim against Thomas, induced 
him to allow them to receive the proceeds 
of the collections of some of the debts 
and a number of the promissory notes

covered by the assignment, and the plaint
iffs brought this action to recover these 
moneys and notes including some received 
after notice of the plaintiffs' claim.

Held, that the defendants were equit
able assignees of all such moneys and 
notes ns they had reduced into possession 
before receiving notice of the assignment 
and were entitled to retain them, but 
that the plaintiffs were entitled to judg
ment for all collections of book debts 
made by the defendants after receipt of 
such notice.

Held, also, that there was no estoppel 
against the plaintiffs by reason of their 
failure to notify the defendants of their 
assignment.

Trouyhton v. (Utley, (1706; Amb., 030, 
and subsequent cases in which it was 
followed, distinguished. Hank of British 
1Worth America v. Wood, 11) M. It. 033.

4. Assignment of - Prior equitable 
claim -Estoppel —Costs.

The plaintiffs authorized the defendant 
Me Laws to purchase in his own name, 
but as trustee for them, certain shares in 
a company from the defendant Walker, 
the price being payable by instalments as 
provided for in an agreement between 
McLaws and Walker. They furnished 
the money to McLaws to make the pay
ments, and did not disclose to W alker 
their interest in the shares.

Afterwards McLaws procured from the 
defendant Smith a loan of $2830, giving 
as security an assignment of all his 
interest in the agreement with Walker 
respecting the said shares and handing 
over the original agreement to Walker. 
Smith Imd at that time no knowledge of 
the plaintiffs’ interest in the shares.

Held, that the plaintiffs were estopped 
from setting up their prior equitable title 
ns against Smith and could only get the 
shares from Walker on payment to Smith 
of the amount he had lent to McLaws on 
the security referred to with Interest.

Quebec Hank v. Taggart, (1800; 27 O. H. 
102, and Hoodwin v. Eobarts, (1870; 1 
AX /. 170, followed.

Plaintiffs had before action offered to 
pay Smith the amount of the said loan, 
but he demanded other sums which 
McLaws owed him. There was no actual 
tender by the plaintiffs, but such a tender, 
if made, would have been refused by 
Smith, and on that ground the trial 
Judge refused to give him costs as against 
the plaintiffs. Wellbatid v. Walker, 20 
M. K. 510.
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6. Assignment ot—Right of assignee 
to sus in his own name -Assignments Act, 
R. 8. M.,c. 1, ». 3.

A person to whom debts and choses in 
action have l>eon assigned by an instru
ment in writing may, under The Assign
ments Act, R. S. M., c. 1, s. 3, bring an 
action thereon in his own name against 
the debtor, although they have been 
transferred to him only for the pur]K>se of 
joining a number of claims in one suit, 
and he has no beneficial interest in them.

Wood v. Me At pine, (18771 1 A. R. ‘234, 
distinguished. Mussen v. firent North
west Central Ry. Co. 12 M. R. 514.

See Banks and Banking, 5.

CHURCH BUILDING- 
OWNERSHIP OF.

See Criminal Law, X, 1.

CHURCH LANDS ACT.

1. Death of judge after hearing and 
before Judgment -Sale of church /trop- 
erty—Con. Slat. Man., c. (to—Purchaser 
raising oltstacle to coni/detion of title— 
Personal order against trustees for repay
ment of purchase money —iAen—Misrepre
sentation.

After witnesses had l>een examined and 
the cause heard, but More judgment, the 
judge died. The cause was ordered to be 
set down for argument before the Full

Trustees of a church made an agreement 
for the purchase of three lots. In the 
agreement they were described as “Trus
tees of the F. C. Church, Winnipeg,” but 
there was no provision in it as to the 
appointment of successors in the trust, 
nor were anv trusts set out. The same 
trustees made a verbal contract for the 
sale of an adjoining lot. All the lots 
were intended to l»e used as a site for a 
church.

Held, that the provisions of C. S. M., 
c. 50, applied to tne property and that 
the trustees could not sell save in accord
ance with the provisions of that Act.

After the trustees had contracted to sell 
anil after the purchaser had rescinded the 
contract Itccause of non-compliance with 
the Act. the trustees applied for legislation
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confirming the sale. This application was 
opposed by the purchaser.

Held, that the purchaser was never
theless entitled to insist upon the 
objection.

After the contract and after payment 
of part of thi purchase money, the pur
chaser rescinded ujsm the ground above 
mentioned and also lieeause of a misrep
resentation made to her by one of tne 
trustees. The other trustees were un
aware of the misrepresentation. They 
did not receive any portion of the purchase 
money. It was applied in the erection of 
a church upon other land.

Held, that the purchaser was entitled 
to a personal order for repayment apimt 
the offending trustee, and to a lien upon 
both properties, but not to a personal 
order against the innocent trustees.

Weight of evidence upon cjuestion of 
misrepresentation discussed. Cummins v. 
Trustees of the Congregational Church, 4 
M. R. 374.

2. Sale of Church Lands.
On a sale of Church lands under R. S. 

M., c. 20, the eongregntion or religious 
body must be notified, not only of the 
fact that a sale has been made, but also 
of the time at which the Court will be 
applied to, to sanction the execution of 
the deed. Re Methodist Church, Manitou, 
8 M. R. 130.

CIVIL ACTION PENDING.

See Solicitor, 6.

CIVIL OR CRIMINAL MATTER.

See Practice, XXVTII, 3.

CIVIL OR CRIMINAL 
PROCEEDINGS.

See Magistrate.
— Quo Warranto, 2.

CLOSING UP STREET.

See Municipality, I, 5; V, 2.
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CLOUD UPON TITLE.

.Sec Sale ok Land for Taxes, IX, 2. 
— Title to Land, 1, 3.

COLLATERAL AGREEMENT.

.Sec Sale ok Goods, VI, 3.

COLLATERAL SECURITY.

.See PledoE.

COLLATERAL VERBAL 
AGREEMENT.

See Company, IV, 11.
— Conditional Salk, 1.

—• Contrait, VI, 2; XV, 3.
l Ml.I NI 1, 16. 17. 18, 21, 22.

—• Vendor and Purchaser, VI, 1.

COLLUSIVE SETTLEMENT 
OF SUIT.

«See Solicitor and Client, 111, 1.

COLOR OF RIGHT.

See Landlord and Tenant, III, 1.

COMMISSION ON SALE OF LAND.

See Appeal from County < 'ourt, V, 3.
— Contract, V, 3.
—• Interpleader, IX, 2.
— Principal and Aoent, II.

COMMON CARRIER.

See Bailment, 2.
— Interpleader, I, 1, 2.
— Negligence, VI, 4.
— Pleading, XI, 6, 8.
— Railways, II, 1, 2, 3; III.

COMMON COUNTS.
See Pleading, XI, 4.

COMMON GAMING HOUSE.
See Constitutional Law, 3.

< iii\iinu. Law, Mil, 8.

COMMON LAW.
See Railways, XI, 2.

COMPANY.
I. Liability in Respect ok Shares.

11. Powers ok Manager.
III. Seal ok Company.
IV. Miscellaneous Cases.

I. Liability in Respect ok Share*.

1. Agreement to take shares -
Withdrawal In-fort notice of allotment— 
Notice if withdrawal given to agent of 
company.

1. An agreement to take shares in a 
company, although accompanied by the 
giving of a promissory note in part pay
ment, is nothing more than an application 
for the shares ami is not binding on the 
applicant until acceptance by the com
pany and notice thereof given to him; 
and, if the applicant gives notice of with
drawal of his application before notice of 
acceptance reaches him, he will l>e re
leased from any obligation under Ids 
agreement or under the promissory note 
in the hands of the company or in the 
hands of any iierson having no better 
right to it than the company would have 
had.

2. Notice of such withdrawal, if given 
to the general agent of the company who 
procured the souscriptions, will be suffi
cient notice to the company. Kruger v. 
Harwood, Hi M. R. 433.

2. Agreement to take shares -Lia-
bility of shareholders for amount of 
unjniid stock.

The defendant signed the following 
memorandum, which was written upon a 
page of a book, kept as a minute book of 
the meetings of various iiersons who in
tended forming a company:
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"We, the underiigned, do hereby ugree 
to pay for the amount of stock after our 
respective name*, and we further agree 
ana him! ourselves to abide by the by-laws, 
rules, and regulations of the association.

The defendant did not sign the petition 
for letters patent, nor any memorandum 
of association, hut paid S10 on account of 
his subscription for a share.

In an action by the plaintiff, a creditor 
of the company, for unpaid calls,

Held, that the defendant was not liable. 
Allan v. (Ionian, 1 M. It. 132.

3. Agreement with company after 
subscription for shares I'ayvu nt other
wise. than in ra»h—Manitoba Joint Stock 
Cotnpanies Act, It. S. M. 1902, c. 30,
40, .'ll, 01—Set-off of debts in winding up.

1. After a person has subscribed in the 
ordinary manner for shares in a company 
incorporated by letters patent under The 
Manitoba Joint Stock Companies Act, 
H. S. M. 1902, c. 30, and they have been 
allotted to him, it is not competent for 
the Company to releast him from his 
liability to pay for the shares in cash by 
entering into an agreement, even under 
seal, to issue to him fully paid and non
assessable shares in consideration of his 
covenants to do something in the future.

When such an agreement included, with 
such covenants, a transfer of assets of 
doubtful value, but the circumstances 
surrounding the agreement were such as 
to make it a fraud ui>on the company, it 
was held void and that the subscribers 
for the shares should lx- settled upon the 
list of contributories in the winding-up of 
the company for the full amount of tneir 
shares.

Elkington’s cane, (1807) L. It. 2 Ch. 
511, and Reliait’s cane. (1807) L. R. 2 Ch. 
527, followed.

Chapman’s Case. [1895] 1 Ch. 771, Hood 
v. Eden, (1905) 36 S. C. It. 470; Re Hess, 
(1894) 23 S. C. It. 044, and Re Wragg, 
(1897] 1 ('ll. 790, distinguished.

3. The validity of such an agreement 
may lx* inquired into on the application 
lx*fore the Judge to settle the list. It is 
not necessary to bring an inde|x»ndent 
suit to set, it aside.

Re Eddystone Marine Insurance Co., 
[1893] 3 Ch. 9, and Re Wragg, supra, 
followed.

4. Subscribers for shares in the com
pany are not entitled in the winding-up 
to set-off, against their liability to nay up 
the shares, claims for gcxxls supplied to the 
company under such an agreement.
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In re London Celluloid Co., (1888) 39 
Ch. 1). 190; Maritime Hank v. Troop, 
(1888) 10 S. C. R. 456; McNeill’s Case, 
(1906 m O L i; 219, and In n 
guassu SUam Trurnroad Co., Hlack A Co’s. 
Case, (1872) L. It. 8 Ch. 254, followed.

Jones A Moore Electric Com/xiny, Re and 
Jones A Moore’s Case, 18 M. It. 549.

Ap|x*alcd to Supreme Court, but settled 
prior to argument.

4. Allotment of promotion stock
Ifeclaration of dividend impairing capital- - 
Manitoba Joint Stock Companies Act, R. 
S. M. 1902, c. 30, s. 32.

1. An allotment of $.3000 promotion
st<x,*k in a company ineorixirated under 
The Manitoba Joint Stock Companies Act, 
It. S. M. 1902, c. 30, as fully paid stock, 
made after incor]Miration in favor of one 
of the incorporators, whose original sub
scription was for $4000, for the alleged 
consideration of a transfer of good will, 
will not, in a proceeding under the Do
minion Winding I p Act, be any defence 
against an application by the ’ r
to place such subscriber on the list of 
contributories for the full amount not 
actually paid in cash.

In re Jones A Moore Electric Co., (1909) 
18 M. It. 549, followed.

2. The declaration of a dividend when 
the company is insolvent, contrary to 
section 32 of the Act, and the application 
of such dividend in payment of shares in 
full cannot be allowed to stand, and, in 
the winding up, the shareholders are 
entitled to no credit in resjicct thereof. 
Re Northern Constructions, Limited, 19 
M. It. 528.

5. For calls on stock -Allotment— 
Manitoba Joint Stock Com {tan its Act, R. 
S. M. 1902, c. 30, ss. 27, ^—Certificate of 
indebtedness under section 53 of the Act as 
evitlence—Validity of acts of Ixtard of 
directors when some of their number dis- 
aualified—Election of directors xcithout 
ballotting.

1. Subscribers for shares in the stock 
of a company who have already paid one 
call cannot he heard to deny the allotment 
of their shares.

2. The pnnluction of a certificate of 
indebtedness for unpaid calls on stock in 
a company incorporated by letters patent 
under The Manitoba Joint Stock Com- 
paaiaa Act, It. s. M. 1908. <•. ML made in 
accordance with section 53 of the Act, is 
prima facie evidence of notice of the call

7871
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ns well an of the» other matters referred 
to in that section.

3. The presence on the board of direc
tors «if such a company of three who were 
not (piulified, by reason of being in arrears 
in respecl of unpaid calls at the time of 
their election, is not sufficient to invali
date the acts of the board if done by a 
legal quorum «if properly qualified direc-

«S'wilding y. Lorant, (1851) 3 H.L.C. 
•143: Iluhk nf Liver fund v. HigeUnv, (1K78) 
12 N.S.K. 230, ami Munster v. Commet 
Co., (1882) 21 Oh. I). 183, followed.

4. Although the A«»t requires that the 
election of «lireetors shall be by ballot, an 
election by unanimous vote without 
ballotting will be valid if no more than 
the necessary numb«»r are nominated. 
Mort Un Woolen Mills Co. v. Ilickels, 17 
M It 557

II. Powers op Manaokr.

1. Authority to pledge goods -Goods 
n ith warehouseman • Passing of property 
l{ey istrut ion of bill of sale.

When goods are held by a warehouse
man. an assignment or order for delivery 
«loes not pass the property until the 
warehouseman has assented to hold the 
goods as the agent of the purchaser.

Registration of a bill of sale is un
necessary when the goods are in the hands 
of a warehouseman who becomes the 
agent of the transferee and agrees to 
hold the goods for him.

1 pon Appeal —
llild, 1. That the authority of a 

manager of a company, carrying on the 
business of the manufacture and sale of 
farm utensils, to pledge the goods of the 
company, for a present debt and future 
advance.-, will not be assumed, but must

2. And that a statute, providing that 
every contract, Ac., made, Ac., on behalf 
of the company by any officer, Ac., of the 
company, in general accordance with his 
powers as such officer under the by-laws 
of the company, shall be binding upon 
the company, does not obviate the 
necessity of proof that the contract is 
one in general accordance with the powers 
of the officer. Jones v. Henderson, 3 M. 
R. 433.

2. Authority to sell land — Powers of 
general manager —Contract not utuler seal— 
Commencing business contrary to require
ment of statute-—First directors—Manitoba

Joint Slock Com/xinies Act, R.S.M. 1902, 
c. 30, ss, 22, 20, 31, 04.

1. A company incorporated by letters 
patent under the Manitoba Joint Stock 
Companies Act, K.S.M. 1902, c. 30, for 
the purpose of buying and dealing in land, 
will, by the combined effect of sections 
20, 31 and 64 of the Act, be bound by a 
contract for the sale of land signed on its 
behalf by one of the persons named in the 
letters patent as the provisional directors 
of the company representing himself, with 
the aetpiiescenee and knowledge of the 
other directors, to be the general manager, 
although no proceedings, subsequent to 
the issue of the letters patent, had l>een 
taken to organize the company,no by-laws 
had been adopted and no directors elected, 
if the purchaser deals with the company in 
ignorance of the absence of these forin-

Allen v. Ontario A Rainy River Ry. Co., 
(18991 29 0.lt. 510, followed.

2. The Act sjwaks only of first directors 
and contains nothing to indicate that 
their authority is only temporary or 
limited, and, therefore, though called pro
visional in the letters patent, the persons 
named were, under section 26 of the Act, 
directors «if the company with all the 
powers and duties set out in sections 31, 
04 and other sections of the Act.

Johnstone v. Wade, (1908) 11 O.W.R. 
602, followed.

Monarch Ijife v. Brophy, [1907] 14 O.L.R. 
1, distinguished.

3. I’m 1er section 64 of the Act, the 
contract need not be under seal, nor was 
it necessary to prove that it was made in 
nirsuancc of any by-law or sjiecial réso
ut ion or order.

Thompson v. Brantford Electric Ry. Co., 
(1898) 25 A.It. 340, and Mahoney v. East 
Holyford, (1875) Ii.lt. 7 ILL. 809, followed.

4. It makes no difference in sueh a case 
that the company had commenced busi
ness in vacation of section 22 of the Act, 
ten per cent, of the authorized capital not 
having been subscribed, nor ten per cent, 
of the subscribed capital paid up, for that 
provision should be held to be directory 
and not mandatory, as far as concerns 
dealings with strangers ignorant that it 
had not been complied with.

Maxwell on Statutes, 556; Mlisten on 
Company Law, 564; Dictum «if l»rd 
Hatnerley in Mahoney v. East Holyford, 
supra, at p. 894, followed.

Pierce v. Jersey Waterworks Co., (1870) 
L it. 5 Ex. 209,distinguished. Muldowan v. 
German Canadian Land Co., 19 M. R. 667.
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111. Seal or Company.

1. Employment of chief engineer -
Necessity for seal.

To u declaration alleging a contract of 
hiring by the plaintiff with the defendant 
Company as their chief engineer, the de
fendant « pleaded that they did not make 
any contract with the plaintiff under their 
corporate seal, as required by law.

Held, on demurrer, that the plea was 
bad, for, as the employment of a chief 
engint'cr was a matter of necessity, the 
contract might lawfully be made without 
seal. Murdoch v. Manitoba S. IV. Col. 
Railway Co., T. W., 334.

2. Employment of provisional en
gineer—CorporatUm—Contract under seal 
— Hire of striant or employee.

Plaintiff, a civil engineer, was engaged 
by defendants as provisional engineer at 
$300 per month. The employment com
menced on 9th of Angus , 1882, he was 
dismi sed on 16th of December, 1883 and 
paid up to that date. He sued for wrongful 
dismissal and claimed wages up to 9th of 
February, the earliest |>eriod at which his 
service could have been terminated by a 
month's notice.

Held, that, as the plaintiff was an 
inqiortant official, his engagement was not 
binding upon the corporation, not being 
under its corporate seal. Armstrong v. 
Portage, Westbourne and X. W. Ry. Co., 
1 M. It. 344.

See the next case.

3. Employment of chief engineer -
Contract—Usual expenses, what included

The plaintiff was engaged by the presi
dent of the defendant railway company to 
act as chief engineer of the railway at a 
salary of $250 i>er month besides his 
"usual expenses, and served in that 
capacity for about nineteen months.

Held, that he was entitled to recover 
at the rate agreed on for his services, 
although there was no contract under seal.

Rernardin v. Xorth Dufferin, (1891) 19 
S. C. It. 581, followed

Held, also, that the plaintiff’s board 
while at his headquarters was not in
cluded in the "usual expenses” which he 
was to receive in addition to his salary, 
but sums paid out for board while away 
front his usual quarters on the company's 
work would be so included. Forrest v. 
Great Northu'fst Central Ry. Co., 12 M. It. 
472.

4. Pleading -"Permanent” official
By resolution the defendants ap|santed 

the plaintiff their "|»ermnnent land com
missioner,” at a certain salary. The 
secretary of the company wrote a letter 
to the plaintiff informing him of the 
apiHiintment and at his request affixed the 
certiorate seal to the letter.

The plaintiff sued in assumpsit for 
wrongful dismissal.

Held, that by his pleading he was 
estopped from setting up the hiring as 
under seal.

Querre, As to the meaning of the 
word "permanent.”

Querre, Whether as a matter of law 
the hiring was under seal.

Upon the evidence,—
Held, that the original agreement had 

been siqierseded and terminated by a 
subsequent, agreement. Reich v. Mani
toba À North-Western Ry. Co., 4 M. It. 
198.

IV. MiecELLANBor* Cases.

1. Agreement prior to charter -
Ratification.

Prior to the granting of the defendant "s 
charter, 8., who afterwards became its 
manager, made a verbal agreement with 
the plaintiff with reference to the land of 
the plaintiff. Subsequently and after a 
charter a written agreement was pre
pared. The p ut iee t<- it were the ph ini iff 
of the one part and B. and I), (wno were 
shareholders in the company) of the 
other part. It was signed, "Dominion 
City Brick Company, Aubrey Smith, 
manager”, but the company’s name 
appeared in no other part of the docu
ment. Held, that the company was not 
bound by the verbal agreement, because 
made previous to its charter, and therefore 
incapable of ratification. 2. That the 
company was no party to, and was not 
liable under, the written agreement. 
Waddell v. Dominion City Hrick C<tm[tatty, 
à M B. 119.

2. Assignment of chose in action
Trading air partition act i no as trustee — 
Assignments Act, R. S. Af., c. 7, s. 3—• 
Objection by dehteir to assignment.

A trading corporation created by 
Letters Patent under The Manitoba 
Joint Stock Companies Act has power to 
take an assignment of a chose in action 
and hold and collect it by suit for the 
benefit of the assignor: In re Rock must, 
Ac., Agricultural Society, (1899) 12 M.R.
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655; The Queen v. Heed, (1880; 5 (|H.D. 
483, and Ashbury Railway Carriage Co. v. 
Riche, (1875; L It 7 H I- 4153, dis
tinguished.

A debtor, who Huh no interest in an 
assignment, of the claim against him and 
is in no way prejudiced by it, cannot 
raise any objection to the com|H*tency of 
the assignee u> take the assignment and 
to sin* ujM»n the claim : Walker v. Ilradford 
Old Hank, (1SK4) 12 () 11.1). 511, followed. 
Slobart v. Forbes, 13 \l. H. 181.

3. Costa of procuring Act of incor
poration -Liability of company for 
Appropriation of payments — Mar
shall iny of assets.

1. A company incorporated by a siM*cial 
Act is not liable for the expenses of pro
curing its incorporation in the absence of 
a provision in the Act that it shall be so 
liable, unless after incorporation it agrees 
to pay such expenses; and solicitors have 
no ispiit able claim against a company for 
the costs of procuring such an Act on the 
ground that the company has taken the 
benefit of their services.

In re English and Colonial Rrod net Co., 
lltiOti) 2 Ch. 435, followed.

2. Where, however, the company has 
made a payment on account to its solici
tors, they may he permitted to appropriate 
such payment to their claim for pre- 
ineor)Miration costs, as was done in the 
above cited ease.

The Company, which was in process of 
winding up, was a mutual hail insurance 
company and the Act permitted the 
directors to make assessments annually to 
cover only losses by hail during the crop 
season and the exjMiises for the year, and 
no assessment could be made to pay anv 
part of the solicitors' bill, part of which 
was for work done for the Company after 
ineorjMiration. There was, however, a 
reserve fund accumulated under the Act 
which might "be applied bv the directors 
to pay oil such liabilities of the Company 
as may no* be provided for out of the 
ordinary receipts for the same or any 
succeeding year ”

Iletd, that those creditors for the pay
ment of whose claims an assessment could 
be made should be eoin|M*lled, ill the first 
place, to have recourse to that nietlusl of 
payment so as to leave the reserve fund 
available as far as possible to pay such 
portion of llie solicitors' bill as the Com
pany was liable for, that the assessment 
already made should stand, the proceeds 
to Im* applied first in payment of the

claims against the Company other than 
the costs m question, and that any re
maining debts, including the amount 
found due on taxation to the solicitors for 
services subsequent to the incor|M>rntion, 
should rank pro rata on the reserve fund, 
after payment of the receiver's coats. 
Crown Mutual Hail Ins. Co., Re, 18 M. 
It. 51.

4. Dissolution of company Action 
against bankrupt *Practice -Procedure— 
Garnishee order -Rleculing.

A company claiming that it is almo- 
lutely defunct cannot be heard to make 
an application to the Court, and its 
receiver has no locus standi to be heard 
on that ground.

Proeeinlings in bankruptcy and even a 
discharge under the insolvency laws of 
another country are not necessarily a bar 
to an action against the insolvent, and if 
they are a bar they should Ik* pleaded. 
They cannot lx* set up on an application 
to stay proceedings in the action.

Where it was alleged that the right to 
moneys attached in the hands of a garni
shee and owing to a foreign company had 
passed to a receiver of the company by 
virtue of a winding-up order made in the 
foreign country by the Court having 
jurisdiction there Indore the date of the 
attaching order,

Ih Id, t hat the question of the validity 
of the attaching order as against the 
receiver or other creditors should not be 
determined on a chatoln-r application to 
set the order aside, but in some more 
formal proceeding. Urand v. Green, 12 
M It 337

6. Inspection of Company by order 
of Court Appointment of insvecior to 
investigate affairs of company Monilotm 
Joint Stock Companies Act, R. S. M. 1902, 
«. Hi added by 4 <V 5 Eduard VII. r. 5, s. 
{—Objects for u'hich appointment made - 
Mismanagement of com/Hiny Winding-up 
company.

The object of section HI, added to The 
Manitoba Joint Stock Companies Act, 
It S. M. 1902, c. 30, by 1 A 5 Kdward 
VII, c. 5, providing for the appointment 
by a Judge, if lie deems it necessary, of 
an insiM-etor to examine and rejMirt on 
the affairs of a joint stock company in- 
corjM»rated under the Act, on the appli
cation of shareholders, is simplv that 
facts and circumstances not otherwise 
open may be disclosed to those concerned.



157 COMPANY.

lu n Tin (irosvenor 11 oh I Co., (1897) 
7ti L. T. 337, followed.

A Judge, therefore, should not make 
Mich an order unless it it made to apjMur 
that then* is reason on substantial grounds 
to believe that material information re
garding the affairs or management of the 
company i* being concealed or withheld 
from shareholders whose interests entitle 
them to the disclosure, and it is not 
sufficient to adduce facts merely tending 
tu show mismanagement by the directors. 
Ih Toml To flics Com ihi h y, 'JO M. R. 574.

6. Issuing shares at a discount
Mnnitolm Joint Stock Com/milieu Act 

si ct tons 30 <V 33.
Unde The Manitoba Joint Stock 

1 nmpatiies Act, It. S. M . e. 25, ss. 30 <v 
33, it is competent for the directors of a 
Company to issue shares of its stock at 
a discount, without the authority of a 
general meeting of the company, provided 
that the issue is hum fhh and the discount 
i- not greater than has Ireen fixed by a 
resolution passed at a previous general 
meeting iif any).

This decision, however, applies only as 
Is tween the company and a shareholder, 
and has no reference to questions arising 
Iietween creditors and shareholders or in 
case of a winding up.

The difference between our Act and 
tlh Knglish Joint Slock < 'ommnies Act, 
under which Ex /mrh Dun it II. JJ Bcav. 
hi, was divided, pointed out.

The defendant company had made an 
agreement with the Kdison Klectric Co. 
not to issue any shares at a discount

IIihl, that this did not affect the 
validity of the issue of shares to the 
plaintiff at a discount, though the Kdison 
Company might sue for damages for 
breach of contract. Walsh v. Xocth Wist 
EhdricCo., Il M It 029.

Reversed, 29 S. C. |{. 33. See next

7. Issuing shares at a discount
D-ichirs H if-la ii Cltra rires 4 "alls for
i ’• liait I bti lanci ■ -('ontrihuloricH -Trustees— 
Tot rs 4'ont rad Fro u*t Hr inch of trust 

Shiloh , construction of 4'. S. \l.,c.9, 
Do 7 II S. V r 25. *« 30, 33.

The directors of a joint stock company 
incorfMiratixl in Manitoba have no jxiwers 
under the provisions of The Manitoba 
Joint Stock Companies Incorporation 
Act to make allotments of the capital 
stock of the company at a rate per share 
below the fail* value, and any by-law or
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resolution of the directors assuming to 
make such allotment without the sanction 
of a general meeting of shareholders of 
the company is invalid.

A by-law or resolution of the directors 
of a joint stock company which o]>erate« 
unequally towards the interests of any 
class of the shareholders is invalid and 
ultra cirts of the company’s |xiwers.

Where shares in the capital stock of a 
joint stock company have been illegally 
issuihI below par the holder of the shares 
is not thereby relieve» 1 from liability for 
calls for the unpaid balance of their par

Judgment of the Court of Queen's 
Bench for Manitoba (Il M. R. (V29) 
reversed. Tahchkkbau, J., dissenting.

Xorth West Electric Co. v. Walsh, 29 
8. C. It. 33.

8. Liability of Directors for wages
Manitoba Joint SLck Com/mines Act, 
H.S.M. 1902, r. 30, ss. 27, 33.

1. Persons who accept transfers of 
shares in a company incoqmratod under 
the Manitoba Joint Stock Companies Act. 
i: 8 M 1902, r 30. Mid are elected and 
act as directors of the company, cannot 
escape the liability for wages of employees 
itn|>osed u]n»n directors by section 33 of 
I he Act by showing that they do not hold 
the share* absolutely in their own right, 
but only as security or in trust, notwith
standing that, uniler section 27 of the 
Act, such |M*rsons are not legally qualified 
to be directors.

2. The provisions of section 33 are 
remedial and not |>en:d in their nature, 
being only the withholding from directors, 
in res|H‘ct of wages, of the freedom which 
the statute would otherwise give them 
from personal liability for all debts of the 
companv \1ncilonabl v. Drake. 10 M. R. 
220.

9. Liability of promoters for return 
of money paid for unallotted shares.

The plaintiff subserilx-d for stock on 
the terms of a letter written to him by 
the secretary of a commit tin* of promoters 
of a projected < 'otnpaiiy, ami paid half 
the amount of Ins subscript ion. The 
money was forwarded bv the committee 
to the incorporators of the Company, 
which was incorporated under the laws of 
Minnesota No stock having lx-en allot
ted to the plaintiff, lie brought an action 
against the committee for the amount 
paid, declaring upon the common indrbi-
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talus count0. A non-suit was entered at 
the trial.

Held (Wood, (’. «!., dissenting), that 
the non-suit was right, Ilreden v. Lyon, 
T. W., 50.

10. Lien on shares for debt due to
Company Vouer to make by-law pro• 
vvling for lien Estoppel—Wainr.

A company inconnirated under The 
Manitoba Joint Stock Companies Act, 
K. 8. M. 1902, e. 30, has, by virtue of 
section 41 of the Act, power to make a 
by-law providing that a lien shall exist 
u|K»n the shares of any stockholder for 
any debt or liability to the company; and, 
if such by-law has been passed, the com
pany may maintain such lien as against 
an execution creditor of a stockholder 
v/hose shares have Ihtii seized by the 
sheriff under execution.

Child v. Hudson’s Hay Co., (1723) 2 P. 
Wins. 207, and Société Canadienne Fran
çaise v. Uiavtluy, (1891) 20 S. (\ It. 449, 
followed.

The shares in question, which were not 
fully paid up, stood in the name of the 
defendant’s wife, but plaintiff on 1st 
of May, 1907, recovered judgment 
against the defendant, his wife ami the 
company declaring that th said shares 
were the absolute property of the defend
ant Mitchell and available under execution 
m satisfaction of the plaintiff's judgment. 
At that time a note given to the company 
for the balance due on the shares was 
held by the bank in which it had been 
discounted; but. before the time of the 
seizure of the shares by the sheriff, that 
note had fallen due and had been taken 
up by the eompanv.

Held, that, at tin* time of the recovery 
of the last mentioned judgment, there was 
no debt due from Mitchell or his wife to 
the company for which the company 
could then have set up a lien, and it was 
not estopp'd by the judgment from setting 
up the lien as soon as it had taken up 
the note.

Held, also, that the right to the lien 
had not Ihh'ii waived or lost by the taking 
and discounting of a promissory note for 
the debt for which the lien was claimed. 
Montgomery v. Mitchell, 18 M. II. 37.

11. Misnomer • dea ling -Collateral 
agreement.

Held, that minier of a plaintiff 
corporation is not a ground for non-suit. 
The defendant must object, by application

IliU

in chambers, to compel the plaintiff to
amend.

Held, that, where defendants move for 
a non-suit upon the ground of misnomer, 
the fact of incor|M»ration of the plaintiff 
company is admitted.

Semble, that the question whether the 
plaintiff corporation does, or does not, 
exist must Is* raisisl by plea.

Held, that, where there is a written but 
unsealed agreement between a corporation 
and an individual, parol evidence cannot 
be given of a verbal collateral contract 
(of the nature of that set out in the 
pleadings) made at the same time by the 
corporation. Créai Xorth Western Tele
graph Co. v. M cl Aire n, 3 M. It. 358.

12. Right of action Suit by share
holder on In half of himself and all other 
shareholders -It fusai of com/siny to take 
proceedings JJemurrer.

Demurrer to plaintiff's bill, filed oil 
behalf of himsi If and all other shareholders 
of the 11. 11. It. Company against Lloyd’s 
Hanking Cuinpam. The \\ est ( 'umberland 
Iron Company, and the II. It. It. Com
pany, praying to have it declared that 
certain bonds of,the Company, purpirting 
to have Im-cii issued by the Company and 
deposited with The West Cumberland 
Company by the president of the II. It. It 
Company as security for the payment of 
certain acceptances of the II. It It. 
Company and afterwards delivered by 
The West Cumberland Company to 
Lloyd’s Hanking Company, were not a 
charge tqsin the properly and asset* of 
the 11. H. It. Company or their land grant, 
because it was ultra dns ni the Company 
to issue them, and because their issue was 
not authorized by the Company, and that 
Lloyd's Hanking Company were not 
lawful holders of the bonds, and that 
they might be ordered to deliver them up, 
and be restrained from di*|M>sing of them.

The bill alleged that the plaintiff had 
been a shareholder since before iKKti, and 
was recognized by the railway company 
as such; that lie had repeatnlly called 
upon the directors and officers of the 
railway company to take proceedings to 
prevent the sale of the bonds, and to have 
it declared that they were not projierly 
issmsl, but the Company and its directors 
and officers had refused to take «any such 
proceedings.

Ilebl, that the demurrer should be 
allowed because I lie suit should have liven 
brought by the railway company, and the 
plaintiff did not allege any sufficient
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reason why it had not been so brought 
and could not himself maintain the suit.

Foss v. Ilarhottle, 2 llnre, 491, and 
dray v. Lewis, L. K. S Ch. llKIfi, followed. 
<idle spit: x. Lloyd. II (’. !.. T. Ore. N. 121.

13. “Shareholder" -What ronslUutts
Manitoba Joint Stork Com/ta nits Art,

nmrmlmrnt of 1905 -Ap/minlment of in
spector.

A shareholder in a company need not 
lie the actual holder of a stork certificate.

I'nder a provision added to The Mani
toba Joint Stock Companies Act by 
chapter 5 of the statutes of 1905,"not less 
than one-fifth in value of the shareholders 
of the company" may apply for the 
appointment of an inspector:

lit hi, that two men who owned shares, 
standing in the name of a trust comimnv 
as bare trustees, were “shareholders" 
within the meaning of the enactment. I\>
Kooltnay Valin/ Fruit Lands Co., IS \\ . I. 
It. 145.

14. Street Railway Company Car
ls trait uouhth ■ \f unirifsilit;/ - Cm of
streets for index and wires rarrying electric 
current -Agreement to keep power houses 
irithin rit y limits Forfcilurt
ll'aitvr Injunction Estoppel 
Meaning awl scope of irortls "operation, 
conduct awl management" of a street rail- 
iray - Forties to action - Fletidiny 
Amendment.

It was a term of the agreement betwi-en 
the plaintiffs and the Winnipeg Kleetric 
Street Railway Company that the Com
pany would place and ki-ep within the 
city limits all their engines, machinery. 
1 tower houses, etc., for their street railway 
system, and the agreement further pro- 
vided that, in so far as its terms and 
conditions related to the operation, con
duct and management of the railway 
system, the same and the fulfilment of 
same should be conditions precedent to 
the continued enjoyment of the privileges 
and rights of the Company. In 1901, 
the above named Compan> amalgamated, 
under the name of the defendants, with 
the Winnijieg ( ieneral Power Companv 
which had, under its charter |lowers, 
constructed af hydro-electric plant at Lac 
du Bonnet on the W innipeg River and a 
line of |siles and wires for the transmission 
of the electric current to the City. The 
Power Company’s Act of Incorporation 
gave it the right to erect is des ami wires 
in the si reels of the City for the purpose 
of conveying electric current for lighting,
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heating or supplying motive power nit It 
the consent of tin council. No such con
sent was ever given or asked for, but 
after the amalgamation the defendants 
discontinued the use of their steam jniwer 
plant in the City, and ojierated their 
street railway system by |xiwer derived 
from the alternating current brought into 
the City from the power plant at Lac du 
Bonnet and changed at a transforming 
station in the City into the direct current 
used for pro|ielling the cars.

Held, kiviiAKDrt, J.A.. dissenting, that 
there had been no breach of the term of 
the agreement first above referred to, 
that there was nothing in the agreement 
requiring the defendants to generate their 
own ilower for the purjiose of ojierating 
their cars, that the\ would have the right 
to purchase power for that purpose from 
any other company, and that the power 
used in propelling the cars was in fact 
generated within the City limits.

Fer MatHKKs, J., in the Court lielow. 
There was a distinct breach of the agree
ment for which an action for damages 
would lie, but the keeping of the power 
houses within the City was not a condition 
or term relating to the “operation, conduct 
and management" of the railwav system, 
and therefore there was no forfeiture of 
the rights and privileges of the defendant- 
Moreover, if the agreement had fully 
jirovided for such forfeiture, the City had 
waived it by afterwards passing by-laws 
fixing schedules for the running of the 
cars, by calling on the Company to pro- 
ceed at once with the construction and 
ojieration of new lines, which were 
accordingly built and subsequently oper- 
ated at great expense to the Company, 
and by accepting five per cent, of the 
gros* earnings of the Company pavable 
under the agreement, all these things 
having been done after the plaintiffs had 
full knowledge of the alleged breach of 
the agreement.

The defendants through the amalga
mation with the Power ('oinpany had 
also acquired the right to develop electric 
energy outside the City and to distribute 
it in the City through |silos and wires 
for lighting and commercial jsiwer pur- 
poses, but only with the consent of the 
City council; and their own Act of Ineor- 
j Miration einjiowered them to furnish 
light ami power and use the streets for 
those jiurjMises, but only when authorized 
by a bv-law of the City.

IhId, U i As no such consent had Is-eu 
given or by-law passed, the jilaintiffs w’orr
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«ut it led to an injunction to prevent the 
defendants from erecting, maintaining or 
re-erecting poles or wires oil the streets, 
lanes or highways of the City for the 
transmission of electric energy for any 
purpose other than for their street railway 
and requiring the defendants, u|m»ii due 
notice, to remove all such jades and win's 
now used by them for any such other 
purpose.

(2) The City was not cstomicd from 
applying for the injunction by having 
applied for. taken and paid for power 
transmitted with its knowledge, over the 
poles and wires objected to. from the 
plant outside the City without its consent 
and against its protest.

(3) The issue by the City engineer of 
a permit for the erection of the jMiles and 
wires objected to, intended only to 
authorize the use of them for electric 
lighting purposes, did not obviate the 
necessity of the consent of the City being 
obtained for the transmission of current 
for power purjMiaes. Such a permit 
amounted to no more than a license to 
erect the jwdes and wires which might be 
revoked at any time.

The Manitoba Klectrie and < las Light 
Company, incorporated in ISSU by special 
Act of the Legislature, had power to use 
the streets of the City for carrying on the 
business of electric and gas lighting 
within the City with the authority of the 
Council and upon obtaining permits from 
the City engineer. It carried on this 
business with the necessary authority 
until 1898, when it conveyed by deed its 
systems of gas and electric light works 
and also “all franchises, rights, jmavers, 
assets, plant and appliances” to the 
Winnipeg Klectrie Street Railway Co.

The (las Company's Act gave it j saver 
to alienate “any of its personal property, 
lands, tenements, richly and franchise* or 
interest therein as it might see fit.”

The defendants hail also, i i 1900, 
acquired by deed from the Northwest 
Klectrie Company, which had been in
corporated bv letters patent under The 
Joint Stock Companies Act, its system of 
electric lighting and power works which 
it had been operating in the City under 
conditions similar to those of the (las 
Company, and also all its “franchises, 
rights, jMiwers,” «Ve.

Ihhi, that neither the (las Company 
nor the Klectrie Company had isiwer to 
alienate its corporate j mi were, and that the 
defendants had not, by said d«*cds, 
acquired any right to erect or maintain

poles and wires in the streets of the City 
for purposes of electric lighting, heating 
or power, unless authorized to do so by 
by-law of the City, although those com
panies, which were now defunct, had 
formerly acquired and exercised such

Held, also, that the Attorney General 
was not a necessary party to the action.

Fnalon Falls v. I ieltnia liu. 29 
( Ir. I, followed.

Wallasey I steal Hoard v. ( trace y,{ 1887) 
3(1 ( 'h. I). 593, distinguished.

The ratification by Act of the Legis
lature of the bv-law of the City providing 
for the agreement between it and the 
Company gave the terms of the by-law 
the force of a statute, and thereafter the 
plaintiffs could not by any action of theirs 
lose their right to insist upon the Com
pany complying with the terms of the 
statute and the by-law, or give the 
defendants any additional rights by 
estoppel, waiver or acquiescence.

Fembrokt v. Canada Central liy. Co., 
(1883) 3 O R. 503; Fart Arthur v. Fort 
William, (1898) 25 A. It. .722, and Toronto 
\ Toronto Ity. Co., {190(1) 12 O. L. It. 
534, distinguished.

The parties being unable to agree on 
settling the minutes of the judgment to 
be entered, the matter was afterwards 
brought before the Court, when counsel 
for defendants for the first time pointed 
out that the relief granted went beyond 
that asked for by the statement of claim.

Held, that the statement of claim 
should not be amended at this stage, 
although askcsl for by the plaintiffs, but 
that, under all the circumstances, the 
judgment should stand. City of Winnipeg 
v. Winni/Hi) Klectrie Hail way Co., 20 M. 
R 337.

Reversed, appeal of defendants allowed; 
cross appeal of plaintiffs dismissed, and 
action dismissed. [ 1912] A. C. 355.

16. Trading Company Liability on 
yromiuory note si y net I by managing di- 
n dor —• 77u Manitoba Joint Stoek 
Coinitanic.s Art, It. .S'. M., r. 25, *. (12.

The defendant Company was incor
porated by letters Patent under The 
Manitoba Joint Stock Companies Act, 
R. S M . c. 25, for the punaise of carrying 
on a trading business, and plaintiffs suis! 
as indorsee of three promissory notes 
given by the managing director of the 
Company in its name to one ('righton for 
tea ordered from him but never delivered.
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There was no bv-law, resolution or 
other act expressly defining the powers or 
duties of the managing director, Imt the 
evidence showed that the course of busi
ness of the Company was such that he 
had frequently given similar promissory 
mîtes which had been paid by the Com
pany’s cheques without objection on the 
part of the other directors or tin- auditors.

Held, that the notes sued on had lieen 
made in general accordance with the; 
powers of the managing director within 
the meaning of section 02 of the Act and 
wen binding on the Company. Im/nnal 
Hunk v. Farmer* Trailing Co.. Id M R. 
112.
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See Garnishment, V, 2.

CONDITIONAL SALE.

1. Collateral verbal agreement -Lien
note—Verbal agreement at time of xale ta 
gitv lien note after mini* —Priority an Ite- 
hrern chattel morti/agi and lien note— 
The Sale of Hood* Act, K.S.M. 1902, c
im, m
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A lion nolo given for the price of 
chattels sold on credit, with the verbal 
stipulation that the title to and property 
in the goods should not pass until payment 
of the price in full, should, under sub
section (b) of section 2ft of The ‘‘ale of 
Goods Act, R.8.M 1902, c 162, 1».
signed before or at the time of the delivery 
of the chattels, or so soon thereafter as to 
form part of one transaction; otherwise 
the purchaser, by making a subsequent 
sale or mortgage of the chattels to a third 
party without notice <>! ihv lien, mav 
confer a title to the chattels on such 
third party which will, under sub-section 
(a) of the same section, cut out that of 
the original vendor even although he has 
meantime procured such lien note to be 
signed by his vendee. <'ollorn v. Mtilralh, 
16 M. It. 9ft.

2. Dealer disposing of horses in the 
ordinary course of his business Salt 
off loot is Art, US 1/ 1002, r. 162, >\ 2ft

When a person makes a conditional 
sale of a team of horses and delivers them 
to one whom lie knows to be a dealer in 
horses and to be buying them for the 
purpose of re-selling them at a profit, 
although he takes an agreement in the 
form usually called a lien note on the 
horses to secure the price, lie thereby 
clothes the purchaser with implied author
ity to sell the horses and to transfer a 
good title free from the lien to a hona fair 
purchaser who has no notice or knowledge 
of the existence of the lien. Such sub
purchaser, therefore, is not bound to 
give up the horses to the hoMer of the 
lien note, though it be not paid; and, if 
he does, lie cannot recover afterwards in 
an action for breach of warranty of title 
against one who has not been guilty of

The decisions in the eases of grantors 
of bills of sale and chattel mortgages who 
remain in possession of the goods and sell 
them in the ordinary course of their 
business, as in Xational Mtrenal He Haul: 
v. Ilmnpson, (188ft) 5 Q.B.I). 177;
Walker v. Clan, (|K80) 1ft L.J.Q.B 6ft0.. 
and Dedrick v. Ashiloirn, (1888) 16 8.C.H. 
227, apply also in the case of claims under 
lien notes. The reason for applying the 
doctrine of implied authority in the latter 
case is stronger than in the former, 
because lien notes are not registered and 
a purchaser of horses has no means of 
ascertaining whether they are incumbered

1(18

When the implied authority to sell 
exists, a good title may he transferred 
independently of srb-section (al of section 
2ft of the Sale of Goods Act, R.8.M. 1002, 
c. 162; and sub-section (/>) of the same 
section, which only excepts goods pur
chased under lien notes from the operation 
of sub-section (a), does not prevent the 
application of the principle referred to. 
Hntt v. Foorscn, 17 M. I{. 241.

3. Dealer disposing of horses in the 
ordinary course of his business
Kvidenct -X nr I rial Lint note.

The pla'ntiff’s claim was for damages 
for the seizure bv the defendants of a 
team of horses which lie bought from one 
Brett. The defendants had sold the 
horses to one Foorscn taking a lien note 
for the purchase money. The plaintiff 
purchased without anv notice or knowl
edge of the existence of this lien note and 
gave full value.

The trial Judge found that the defend
ants, when they sold to Foorscn, knew 
that his business was that of a horse 
dealer and that he would re-sell in the 
ordinary course of his business and, in all 
likelihood, to an innocent purchaser, and, 
following lirttl v. Foorscn, 17 M B. 241, 
gave plaintiff a verdict.

Held, on appeal, that this verdict must 
be sit aside because the plaintiff had 
failed to give any evidence of his title to 
the horses other than that he had pur
chased for value from Brett and had 
given no evidence of the sale to Foorscn 
or of tin* sale by Foorscn to Brett.

Plaintiff allowed a new trial on payment 
of costs of the former trial and of the 
appeal. Pclckaisc v. \fcLmn, 18 M. B. 
421.

4. Lien Notes Act, R. S. M. 1892. c. 
87, S. 2, construction Of Construction 
of bailment ■Right of possession-chattels 
other than manufactured goods.

A promissory note given for the price 
of a horse provided that the title, owner
ship, right of property and right of pos
session in the property for which the note 
was given should remain in the vendor or 
holder of the note, until the note should 
be fully paid.

Held, that this instrument was neither 
a receipt note, nor a hire receipt, nor an 
order for chattels within the meaning of 
The Lien Notes Act, B. 8. M., c. 87, s. 2, 
and that an endorsee of the note was 
entitled to the horse as against an innocent 
purchaser for value.
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Semble. The above mentioned statute 
does not make all receipt notes, hire 
receipts and orders for chattels mentioned 
m it, except those taken for manufactured 
goods having the manufacturer’s mime or 
Mime other distinguishing name painted 
or printed thereon, invalid and void as 
against purchasers in good faith. Suther
land v. Slannix, 8 M. It. 541.

6. Lien Note: Act, R. S. M. 1902, c. 
99, ss. 4, 7, construction of -Charge un 
land treated by agreement separate from 
order for chattel -Caveat.

Section 4 of The Lien Notes Act, K. S. 
M. 1902, e. 99, does not forbid the regis
tration of a separate document creating a 
charge on the land of the jierson signing 
it for a named sum of money or of a 
caveat founded on such document, al
though it is really given to secure the pur
chase money of a chattel Isnight by 
him under a conditional sale agreement 
'imultancously entered into, if the docu
ment registered does not contain as a 
portion thereof and has not annexed 
thereto or indorsed thereon any order, 
contract or agreement for the purchase or 
delivery of any chattel; and section 7 of 
the Act only makes void an instrument, 
the registration of which is forbidden by 
section 4. Smith v. American-A Ml En
gin» A Thresher Co., 17 M. K. ft.

6. Principal and agent Sab of goods
Judgment unsatisfied no I tar to plaintiff's 

claim against third /tarty.
In an action of replevin to recover from 

defendant a drill and a gang plough 
purchased by him from one Reid, it 
apjwared that Reid had a place of business 
at Ncepawa, and was acting as agent for 
plaintiff in the sale of the drill, but the 
plough had been Insight by him from the 
plaintiff for the purpose of reselling

The property in both articles was by 
agreement between the plaintiff and Reid 
to remain in the plaintiff until payment 
was made in full, and the names of the 
makers were painted or stamped on the 
articles so as to satisfy the provisions of 
The Lien Notes Act. Reid had accepted 
a horse valued at $75 in part payment 
for the drill, and another horse valued at 
$40 in part payment for the plough. No 
part of the consideration for the sale of 
either article ever reached the plaintiff, 
and the sales had not lieen ratified by

The defendant was aware that Reid 
was only a machine agent, and he knew

when lie bough; the drill that tk • real 
owner of it was the plaintiff; but he 
claimed that he did not know that any 
person but Reid had any ownership in 
the plough.

The facts showed, however, in the 
opinion of the Judge1 who tried the case, 
that the defendant was not a bona foie 
purchaser in the ordinary xiurse of busi
ness, but that the circumstances put him 
upon inquiry as to the ownership of the 
plough.

Held, that the plaintiff was entitled to 
recover both the plough and the drill.

The plaintiff had recovered judgment 
against Reid for the amount of a certain 
note, which included the price of the 
plough, but the judgment was wholly 
unsatisfied.

Held, that this was no bar to the 
plaintiff's claim to recover the plough 
from the defendant. Wesbrottk v. Wil
loughby, 10 M. R. 090.

7. Purchaser without notice —Powers 
of Joint Stock ('omitting -Promissory note 
of ('om/tany—■Authority of Manager of 
('omitting to sign note.

Plaint iff sold a buggy to the Gold Seal 
Oyster Company, which was incorpor
ated under The Manitoba Joint Stock 
( '< impunies Act, for the purjiose of carrying 
on (amongst other things ) a retail business 
in the sale of oysters, fish and poultry in 
the City of Winni|M-g The sale was a 
conditional one, and the plaintiff took a 
note for the amount of the purchase 
money signed “Gold Seal Oyster ('-o. 
T. ll. Jones, Sec.-Treas.” The buggy 
was used in the business of the Company 
for the delivery of gmxla and soliciting of 
orders, although it was sometimes us«*d by 
the manager of the Company for pleasure 
driving. The note contained the pro
vision that the projierty in the buggy and 
the right of ]Missession should not pass 
from the plaintiff until payment of the 
amount in full.

The defendant afterwards purchased 
the buggy from Jones, the manager of the 
( ’ompany. He did not know that plaintiff 
had any claim on it.

Held, (1), That the purchase of the 
buggy and the giving of the note for it, 
were within the corporate |lowers of the 
Company. (2) That in the absence of 
evidence to the contrary it should be 
presumed that the manager of the Com
pany had authority to purchase the buggy 
and to sign the note therefor. (3) Anct 
that the defence of purchase for value
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without notice eoiilil not prevail against 
the plaint ill's title. Boyce v. Mclhnahl, 
9 M R. 297.

See Contract, III. 1, 2.
— Fixtvreh, 2, 3.

• Replevin, 5.
• Salk of ( loons, VI, 4.
• Warranty, 2.

CONDITIONS OF INSURANCE.

See Principal and Scrkty, 3.

CONDUCT MONEY.

Sre Examination of Jcdomknt Debtor,

CONFESSING JUDGMENT.

.S'11 FRAVDI LENT JviXiMENT, 1.

CONFESSIONS.

Su Criminal Law. VI, 1. 2 
- Extradition, 2.

CONFIDENTIAL
COMMUNICATIONS.

See Sc.xNDALot s Matter.

CONFLICT OF EVIDENCE.

Sit Appeal from Covnty (’ovrt, V. 3.

c. 13, ho as to give the Court jurisdiction 
to entertain an action which could not 
otherwise he brought in this Province.

Black irimd \ Tin Queen, ( 1882) H A (’. 
82; Tin Commix*inner of Stamp* v. Hope, 
118911 A. (’. 17<i: and In n Mawbday, 
119001 l Ch. 002. followed.

But when proceedings in bankruptcy 
had been commenced against the foreign 
corporation and a temporary receiver of 
all its assets ap|N>inted before the com
mencement of tl.e action here, in which a 
garnishing order had been made attaching 
such debt, it was held that such debt had 
ceased to Ik* an asset in Manitoba such 
as would confer jurisdiction on the Court 
in the action undir the alwive mentioned 
Rule and that the action should be 
dismissed with costs.

It is an established principle of English 
law that the attachment or assignment by 
involuntary proceedings under the bank
ruptcy laws of a foreign country in which 
a bankrupt is domiciled affects or transfers 
the title to his purely jiersonal property 
in England unless the rights of citizens 
under some special statute are prejudicially 
affected; and such principle should he 
adopted here.

In n Oriental Inlnntl Sham C#»., (1*7D
L. R. 9 ( 'h. ôô7 ; Sill v. War sir irk, (1791) 
III. Bl. ('»('»'), followed.

Ihhi, also, that, at the commencement 
of the action, the company had not assets 
in Manitoba which might be rendered 
liable to any judgment to be recovered, 
because the debt attached was not one 
which the defendant could properly at 
that time, and without violating the 
rights of others, deal with: Hohert* v. 
Death, 11SN1 I S Q. B. D 319; Badeley v. 
Tin Coitnolidated llnnk. 1888i 38 Ch D 
238, and Hertrand v. Henman, ( 18951 11
M. R., at p. 208, followed. Brand v. 
Cm n. 13 M. R. 101.

Distinguished, Bank of Xova Scotia v. 
Booth, 19 M. R. 471.

2. Lex loci contractus —Bencinding 
CONFLICT OF LAWS order for have to a/i/nar- Xote j hi y able in

"legal tender money"—Place of payment.
1. Foreign bankrupt \suet* in Mani- Held, that, upon new material, it is 

t„l,a of foreign bankrupt llornishment eomiietent for one judge to set aside the 
Queen*» Bench Act, 1895, Rule 196 (h). order of another. . , ,

x debt owing by a resident of this 2. That the words "payable in legal 
Province to a foreign con Miration, though tender money." in a note, convey no
payable at its place of business in a meaning beyond or otherwise than would
foreign state, is nevertheless an asset of have bmi given to tin- note if these words 
such corporation in Manitoba within the had been omitted.
meaning of Rule 196 (h) of The Queen’s 3. Where a note is payable at a par-
|tench Act, 1895, as added to by 61 Vic., tieular place, but does not contain the
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words “and not otherwise or elsewhere," 
the lex loci contractu*, and not the It x loci 
Holulittni*. prevails. Xorth-Weelern Na
tional Bank v. Jarvin, 2 M. It. 53.

3. Lex loci solutionis — Railway 
Plead iny - International lair.

To a declaration in contract against a 
railway company for loss of baggage, the 
<■ unpany, as to $100 of the claim, pleaded 
that the baggage was carried under a 
contract whereby “the baggage liability 
i- limited to wearing apparel not exceeding 
$100 in value." Replication that the 
contract was made in the State of Maine, 
that by the law of that State plaintiff 
lor reasons assigned', was not bound by 

the limitations.
U|)on demurrer the replication was held

A contract made in one country to be 
icrformed in another i- governed by the 
aw of tin latter jurisdiction.

Semble, where there is a contract with 
a cor]>oration for carriage through several 
States, with distinct laws, the law of the 
State where the eor)Niration has its seat 
and principal office prevails. Brown v. r. V. R., 4 M. i.. 396.

See Forkion Jvdument, 8.
— Lire Insurance, 4, f>.
— Iajkd Campbell’s Act, 2.

CONSENSUS AD IDEM.

«See Contract, IX, 2.

CONSENT ORDER

See Practice, XXVIII, 4.

CONSIDERATION.

See Banks and Ban kino, 7.
Bills and Notes, IV, 2, 3, 4, 5.

— Bills ok Sale, 4.
- Chattel Mortuaoe, V, 2.
- Contract, IV, 1, 2; VI, 2; VIII, 1 ;

XV, 8.
—• Distress for Rent, 1.
— Estoppel, 4.
—■ Fraudulent Conveyance, 22.
— Solicitor and Client, I, 2.

CONSOLIDATION OF ACTIONS.

See Warranty, 5.

CONSPIRACY.

See Trade Unions.

CONSPIRACY IN RESTRAINT OF 
TRADE

1. Agreement to boycott plaintift in 
his business.

Plaintiff and defendants were members 
of a corporation known as "The Winnipeg 
drain and Produce Exchange," and dealt 
in grain Imth on their own Recount and 
for others on commission

The defendants and other mendient of 
the Exchange, having come to the con
clusion that the plaintiff was using his 
position as a member to assist other 
dealers not members to carry on dealings 
in grain with members in violation of tin- 
rules of the Exchange as to commission, 
agreed amongst themselves that they 
would neither sell to nor buy grain from 
the plaintiff; and the defendants after
wards carried out this agreement, thereby 
causing loss ami damage to the plaintiff 
in his business as a grain dealer. The 
defendants in so combining were not 
actuated by any malicious feeling towards 
the plaintiff, but solely by the desire to 
serve the business interest- of themselves 
and the members of the Exchange gen
erally , and in the protection of the market 
created under the rules of the Exchange. 
They had not attempted to coerce the 
plaintiff by violence or threats or to 
induce him or others to break any contract, 
nor had they tried to induce others to 
refrain from dealing with the plaintiff.

Held, that the acts of the defendants 
were no more than a lawful exercise of 
their rights, and that there was no con
spiracy to do any illegal act or for any 
illegal object or to u.-e any means that 
would be unlawful if used bv an individual, 
and that, in the absence of any evidence 
of malicious or impro|H-r motive, the 
combination and the pursuit of its objects 
did not affect any legal right of the 
plaintiff or operate to do him any legal 
injury. A combination such as the de
fendants had entered into, although 
resulting in damage to some jw-rson or
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persons, is actionable only in eases whom 
its object is unlawful, or where, if lawful, 
such object is attained by unlawful mean*.

Thr Slogul Steamship Co. v. McCregor, 
|1HD2| A. C 25. and All,,, v. FI.mhI, [|K«N]

I. followed Gibbin \ 1 /- '
if) m. n. fid».

2. Criminal combination -Criminal 
Code, ss. lllti, 40S -Crain Exchange Unit - 
and Regulations Keith nee.

1. Section llhi of the Criminal Code, 
R.S.C. IDOli, e. 14(1, must be read along 
with section IDS, and. notwithstanding the 
absence of the word "unduly" from sub
jection (b) (if section IDS and its presence 
in sub-sections fa), (c) and id i, it is only 
-ueh combinations as contemplate the 
doing of unlawful acts that are punishable 
criminally under section IDS (b), although 
they may to a limited extent restrain or 
injure trade or commerce in relation to a 
commodity which is a subject of trade or 
commerce, and the statute condemns 
only those restraints which are not 
justified by any personal interests of the 
combining parties, but are mere malicious 
restraints unconnected wi*h any of their 
business relut ions.

CM,ins v. Mclralft, (190.1 If. MR. 
583; Mogul Steamship Co. v. McGregor, 

1892 \ 1 25; Ht
Stale», (lSDSi 171 I’.S.R. f>D4. and I’nited 
Stotts v. Joint Traffic Association, (1898) 
ih. f)(lS, followed.

2. Regulations made by the members 
of a grain exchange intended, and pri
marily operating, for t he proper carrying 
on of their trade and for the reasonable 
benefit of the members are not a crime or 
an illegal conspiracy, even though in
directly, to some extent, they do restrain 
trade.

Sicainc v. Wilson, (lSSDi 24 Q.H.l). 
2.V2, followed.

3. None of the by-laws, rules and regu
lations following, adopted and enforced 
by the members of a grain exchange, 
although more or less in restraint of trade 
or commerce in wheat, can be said to be 
undue .restraints so as to render the 
members punishable under the Code.

a. A by-law prohibiting the members 
from charging, on the purchase or selling 
of grain, less than one cent. per bushel as 
commission.

h. A by-law prohibiting members from 
employing agents to buy grain at points 
where the volume of business was not 
sufficient to enable them to pay a salary 
of $50 |>er month.
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e. A regulation forbidding members 
from buying track wheat at country 
points during the market hours on the 
Exchange (9.30 a.m. to 1.15 p.in.)

d. An agreement amongst the elevator 
companies that, during a portion of each 
year towards the close of navigation, 
they would not have more than 5000 
bushels of purchased wheat in any one 
interior elevator at any one time.

e. An agreement between elevator com
panies for the pooling of receipts at 
certain points where, from a variety of 
causes, there was more elevator capacity 
than the trade required and the companies 
found it necessary, in order to cut down 
expenses and avoid raising the elevator 
charges, to adopt that agreement.

4. The above mentioned regulations 
and acts complained of by the Crown, 
taken in conned ion with their surrounding 
conditions, made on the whole for a more 
stable market at the fullest values than 
if totally unregulated competition hr. 1 
prevailed, and so were for the public good.

5. The tri d Judge properly rejected as 
evidence the books of elevator companies 
with which the accused did not apfiear to 
be connected. Rex v. Cage, 18 M. R. 175.

3. Criminal combination Illegal
contract -Criminal Cotie, s. 498 (ft), (d)— 
.Meaning of icord "unduly.”

1. An agreement between two junk 
dealers, although they controlled nearly 
the whole trade in junk over a large 
territory, w.iercby they fixed the prices 
at which they would buy and sell junk 
for a year and agrtx-d to divide equally 
between them the profits and losses of the 
business transacted by both during that 
period, would not be void at common law 
as being in undue restraint of trade or 
unduly preventing competition.

('oilins v. Jjocke, (1879) 4 A. (\ (V74: 
Mogul Steamship Co. v. McGregor, (1892] 
A. 25; Norde.nfe.lt v. Maxim Nordenfelt 
.v Co., iv. i \ ( ' 535; /
Carrington, (lDOll 2 Ch. 275, and Rex v. 
Got*, 1908 18 M R 175, followed.

2. An agreement to be punishable as a 
crime under sub-section (ft) of section 
4DS of the Criminal Code as in restraint of 
trade, or under sub-section (d) as unduly 
preventing or lessening competition, must 
>c such an agreement as the courts 

would, independently of the statute, 
declare illegal as being in unreasonable 
restraint of trade or competition on 
grounds of public policy and therefore 
unenforceable between the parties; and,
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if ii is not such an agreement, it will be 
enforceable notwithstanding anything in 
that section.

Urmston v. Wliitelcgg, (1S90) 06 L.T. 
\.S. 455; Hex v. Clarke, (1907) 14 Can. 
Cr. ('as. 40: Wampole v. Karri, (1000) 11 
< U. It. 019, and Hex v. Elliott, (1905) 9 
O.U, 048, distinguished.

Shrngye v. Weidman, 20 M. R. ITS. 
XpiK-aled to Supreme Court, which 

Court (40 S.C.R.l) overruled’the Court of 
Yppoal in Manitoba and restored the 

judgment of Mathers, <’..I. K.B., (20 M. 
R. IS1) who held, following Hex v. Clark, 
11 Can. ( Y. Cas. 40; Wampole v. Earn,
' I O.L.R. 619,and Rex v.Euiott, 9 0.L.R. 
'•1''. that the agreement was in direct 
violation of sub-section (d) of section 
108 of the Criminal Code as unduly 
preventing competition and, therefore, 
one which could not 1m- enforced by 
action between the parties.

CONSPIRACY TO INJURE.

See Trade: Unions, 1, 2.

CONSTABLE.

See Eai.sk Imprisonment, 1, 2.

CONSTITUTIONAL LAW

1. Act to authorize building of 
bridge over navigable river Marulamus 
to purchase bridge—Bridge com juin y - 
Local charter—Navigable rieer- Jar indie- 
lion of Legislative Assembly.

My an Act of the Legislature of Mani- 
!"ba, 45 \ ie., c. 41, the Brandon Bridge 
( ’ompanv was incorporated and eni|>ow- 
i-red to build a bridge across the Assini- 
boine River; and, by another Act, 45 Vie ,
1 ■ 35, incorporating the City of Brandon, 
power was given to the Mayor and 
Council to purchase any bridge built, or 
being built, within the city.

On an application by an adjoining land 
owner for a mandamus to compel the city 
to purchase the bridge,

Held, 1. The Act authorizing the build
ing of the bridge was ultra vires of the 
Local Legislature.

2. That the title of the Bridge Com
pany was not such as would lx* forced 
ujH>n an unwilling purchaser. He Brandon 
Bridge, 2 M. R. 14.

2. Act respecting evidence in ques
tions affecting land in Province Par
liament of Canada- Public document, proof 
of by certified copy.

1. Certain provisions of an Act of the 
Dominion Parliament (40 Vic.,c. 17, s. 2, 
s.-s. 4) for the reception in evidence of 
certified copies of documents and records 
in the Dominion Lands Office are ultra 
vires, so far as they can be considered to 
apply to suits merely for the cancellation 
as clouds upon i it!«• <>f conveyances not 
being letters patent from the Crown) 
registered under the Lands Registration 
Act.

2. By the Imperial statute 14 & 15 Vic.,
e. 99, s. 14, certain provision is made for 
tin' proof of books and documents of a 
public nature by the production of an 
examined copy, “provided it pur|M>rt to 
be signed and certified as a true copy 
* * * by the officer to whose custody
the original is entrusted.”

A copy of a book, within this statute, 
certified by “A. Russell, Acting Surveyor- 
(«encrai.” the original of which was proved 
to he in the Department of the Interior, 
in the Dominion Lands office, at Ottawa.

Held, not sufficient evidence without 
proof that A. Russell was the officer to 
whose custody the original had been en
trusts!. Me Killigan v. Machar, 3 M. R 
41H.

3. Act to punish keeping of a 
gambling house l lira vires—Criminal 
lair British North America Act, s. 91. 
s-s. 27.

A “gambling house” is the same thing 
as a “common gaming house.”

Keeping a gambling house is an offence 
against the general criminal law, conse
quently it can be dealt with only by the 
Parliament of Canada, and cannot be 
made an offence by a Provincial Act, or 
by a municipal by-law, passed under the 
authority of such an Act.

Keg v. Wilson, 17 A. It. 221. considéré I 
and commented on. Reg. v. Shaw, 7 M. 
I: Ms

4. Garre laws -Vitra vires.
The Provincial Statute 46 <V. 47 Vic., c. 

19, as amended by 47 Vic., c. 10, s. 25, 
s-s. (g), regulating the killing and posses
sion of game at certain seasons of the year, 
is irdra vins, being within those clauses 
of the B. N. A Act relating to “Property 
and Civil Rights,” and “Matters of a 
merely local or private nature.”



171» CONSTITUTION XL LAW. iso

The provision that convictions for 
offences against the statute should not be 
removable hy ccrtiorai i is also mira vire». 
Queen v. Robert non, 3 M. JL 613.

6. Act respecting interest on overdue
taxes Retrospect in statutes.

By the Act of 1SS0: •• in cities a rate 
of i*4 tier cent, at the end of each month 
shall be added upon overdm taxes, the 
same to commence on the 1st day of 
January, from and after the year in which 
the raie shall have been levied.”

By the Act of isss May) the provision 
of issti was repealed, and the following 
substituted.: i pon all taxes remaining 
due and unpaid on the 31st December, 
there shall be added a ate of per cent, 
per month at the beginning of each month 
i hereafter.”

Certain taxes having been due for the 
years 1SS5, 1880 and 1887,

Ihht. I. That the statutes were not 
retros|>ectivc; that no percentage could 
be added to the lSSf> taxes; that none 
e mid be added under the tSSti statute 
after its repeal in May, ISSS; and none 
under the 1888 statute until after the 
following 31st of December.

2. That viewing the whole statute the 
percentage was in reality interest and so 
ultra vins of the Legislature, iAflirming 
Taylor, C.J., Killam, J.. dissenting. >

Bain, J.. founded his opinion on the 
fact that the interest exceeded 0 per 
' ■nt. per annum. Schultz v. Winni/rcy, 
ti M. It. 35.

But see Monh it v. South liufferin, 10 
S. C. It. 205.

6. Interest upon taxes.
A Provincial statute provided that all 

parties paying taxes prior to a certain 
date should be entitled to a reduction of 
ten per cent., and that there should he 
added to all taxes unpaid upon a certain 
later date a sum of ten per cent.

Held, 1. (FollowingScholl: v. Winnipeg, 
ti Man. 11. 35.) That viewing the whole 
statute the amount to be added was in 
reality interest, and as the provision was 
ultra vins interest at six per cent, could 
not be charged.

2. That the provision as to rebate was 
i Ira vires. Morden v. South Dnjftrin, 6 
M. K. 515.

Reversed, IV S. C. R. 204. Set- next

7. Interest on overdue taxes -H. A ..1.
Act, ss. VI cfc V2—■interest — Legislative

authority owr -Municipal Act—49 V.,c. 
52, s. 626, 50 F . r. 10, s. 43 Man. i -Tax
ation Re naît y for not /laying taxes—• 
Additional rate.

The Municipal Act of Manitoba pro
vides that persons paying taxes before 
December 1st in cities and December 
31st in rural municipalities shall be 
allowed 10 per cent. discount ; that from 
that date until Marcl 1st the taxes shall 
be payable at par, and after March 1st 
10 per cent, on the original amount of 
i In- lax shall be added.

Held, reversing the judgment of the 
Court below, 0 M. It. 515, (Jwyn.nk, J. 
dissenting, that the 10 per cent, added on 
March 1st is only an additional rate or 
tax imposed as a penalty for nonpayment 
which the Local Legislature, under its 
authority to legislate with respect to 
municipal institutions, had power to 
impose, and it was not interest” within 
the meaning of sec VI of the B. N. A. 
Act. Ross v. Torrance, 2 Legal News 
186. overruled.

Lynch v. Canada Xorlh-Wcst Laud 
Company, Morden v. South liufferin, 
Harher v. ( Uhlans, IV S. ('. R. 204.

8. Laws in force in Manitoba -Issue
of ilatent on false representation.

Held, 1. Where a patent is issued in 
error, through the false and fraudulent 
representations of the patentee, he may 
be declared to be a trustee of the land 
for the party legally entitled thereto.

2. The laws in force in Manitoba have 
been as follows:

I t) to 11th April, 1862, the law of 
England, at the date of the Hudson's Bay 
( ompany’s ( 'barter.

On 11th April, 1862, the law of England 
at the date of Her Majesty's accession 
was introduced.

On 7th January, 1S64, the law of 
England, as it stood at that date, was 
declared to be the law of Assiniboia. 
Renting v. Moisis, 2 M. R. 17.

Not followed, Sinclair v. Mulligan, 5 
M. R. 17.

9. Laws in force in Assiniboia
Evidence.

The laws as to the transfer of property 
prior to the incorporation of this territory 
with Canada were the laws which existed 
in England at the date of the Charter of 
the Hudson’s Bay Co., 2nd May, 1670, 
so*far as such laws were applicable to the 
condition of the country. The Statute 
of Uses was in force. The Statute of
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Enrollments (27 Hen.VIII, c. 16) was not. 
The Statute of Frauds wan not in force, 
not having been passed until after the 
date of the charter.

A mere verbal bargain and sale of lands, 
therefore, was sufficient to pass the title 
both at law and at equity.

Article 53 of the enactments of the 
Council of Assiniboia of the 11th April, 
1862, did not affect the laws of property, 
but applied only to the regulation of the 
proceedings of the Court.

An agreement for the transfer of land 
assumed from the actions of the parties 
apart from any direct evidence of its 
existence. Sinclair v. Mulligan. 3 M. It. 
181.

In appeal, M. K. It). See next case.

10. Laws in force in Assiniboia.
The laws of England as they existed at 

the date of the charter of the Hudson’s 
Hay Company, so far as applicable, 
formed the body of laws in force in this 
Territory up to the Assiniboia Ordinance 
of lltli April, 1862.

Per Tavloh.C.J Affirming Killam, J.) 
The Ordinances of 11th April, 1862, and 
7th January, 1864, were limited to regu
lating the proceedings of the Court, and 
did not introduce the general laws of 
England, (DüBVc, .)., dulritante). (Keat
ing v. \[oisex, 2 17. not followed.)

Per Taylor. C. .1. Persons entitled, 
under the II. H. Co. to estates less than 
estates in fee simple, are entitled to have 
such titles confirmed: but are not as of 
right entitled to a grant from the Crown 
of a larger estate. Sinclair v. Mulligan, 
.-> M. R. 17.

11. Powers of Provincial Legisla
ture -.1 p/tellate jurisdiction of Suprenu 
Court of Canada—Manitoba Art, r.
110, s. 36, limiting rigid of appeal- ('lira 
circs—British North Ann rira Act, 1867, 
s. 101."

By s. 101 of the British North America 
Act, 1867, the Parliament of Canada was 
authorized to establish the Supreme 
Court of Canada, the existing statute 
being It.S.C. 1906, s. 139, ss. 35 and 36 
of which define its appellate jurisdiction 
in respect of any final judgment of the 
highest Court of final resort now or 
hereafter established in any Province of 
Canada.

The Manitoba Mechanics’ and Wage 
Earners’ Lien Act (lt.S.M. 1902, c. 110, s. 
36) applies to the suit under appeal and 
enacts that in suits relating to liens the
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judgment of the Manitoba Court 
King’s Bench shall be final and that no 
appeal shall lie therefrom:

Held, that the Provincial Act could 
not circumscribe the appellate jurisdiction 
granted by the Dominion Act. Crown 
Crain Co. v. Hag, (1908] A. C. 504.

12. The Liquor Act, 63 & 64 Vic., c.
22 M. Prohibilorg Liquor legislation 
Pmrers of Procincial legislatures- l'lira 
cires- British North America Art, ss. 91 
and 92.

Reference under chapter 28 of the 
Revised Statutes of Manitoba by order 
of the Lieut enant-Govemor-in-Couneil 
for the opinion of the Full Court on the 
constitutionality of The Liquor Act, 
chapter 22 of 63 and 64 Victoria (M.)

II(Id, that the Act as a whole was 
beyond the powers of a Provincial Legis
lature, as not falling within any of the 
classes of subjects assigned to Provincial 
Legislatures bv section 92 of the B. N. A. 
An, 1867.

Such legislation cannot fall within the 
class “Property and Civil Rights,” prop
erty and civil rights being affected only 
incidentally to the main purpose of l hi

lt cannot fall within the class “Matters 
of a merely local or private natpre within 
the Province,” because of its directly 
extending to and affecting interests much 
wider than those of a merely local or 
private nature.

Per Killam, C. J. -The evils at which 
the Act is directed are intemperance and 
its results. The remedy is to suppress 
traffic in certain liquors within the 
Province except for certain purposes and 
thereby to restrict consumption. The 
evils desired to be cured and the general 
nature of the remedies ate the same as in 
The Canada Temperance Act, and upon 
the authority of liussdl v. Tin Queen, 
(1882) 7 A. C. 829, such legislation does 
not fall within the class “Property and 
Civil Rights.”

Per Killam, C. .1.—Such legislation 
by a Provincial Legislature, if permissible 
at all, must be so as coming within the 
class, "Matters of a merely local or private 
nature in the Province.” The subject 
matter of this legislation may, to some 
extent, come within the powers of the 
Dominion Parliament or of the Local 
legislatures. Whether a particular en
actment on the subject so comes depends 
on the character of the legislation. This 
Act, as a whole, is not within the legis-



COXST1TVTIOXAL LAW1K1

laiiw puw»*rs of «he Province, because it 
is not confined to dealing with the subject 
in its local application.

AUorney-fit neral for Ontario v. Attorney- 
<il nernl for the Dominion, [1890] A. < '. 
it IS, commented on and distinguished. 
Hr The Liquor Art, lit M. 1{. 239.

Hovers»*»!, [1902] A. ('. 73

13. Public Schools Act Dmomino
tional - I'hools Eight or privilege, by prar- 
tiei Powers of Provincial Legislature la 
make laws relating to Diluent ion -Ultra

The territory now constituting the 
Province of Manitoba was admitted into 
' lie Canadian Confederation by virtu»* of 
The Manitoba Act, ifit Vie., »*. it, < I). 18701 

and an Or»l«*r-in-C»mncil issued in pur- 
suaiu'i* thereof. Prior to the passage of 
>aid Ait there were in the territory a 
number of »*ffcctiv»* schools for rhildivn. 
These schools w< r«* all denominational 
'••bools, some being controlled by the 
Homan Catholic Church, and others by 
various Protestant demuninations. 'These 
schixils were su])ported by the various 
••bundles, and by voluntary contributions. 
There were no public schools in tin* sense 

of State schools, and no taxis were levied 
to support such schools.

S«*ction 22 of 'The Manitoba Act pro
vides that "In and for the Province the 
■•aid Legislature may exclusively make 
laws in relation to education, subject and 
according to. tin* following provisions 
11 Nothing in any such law shall pre

judicially alîect any right or privilege 
with respe *t to denominational schools 
which any class of persons have by law or 
practice in the Province at the l nion.” 
The corresponding provisions of the 
British North America Act are identical, 
»*xc»*pt that the words “or practice” are 
< milted from the sub-section.

Th<* Legislature of the new Province in 
the year 1871 established a system of 
public schools, by which there was one 
Board of Education divided into two 
sections a Protestant section and a 
Homan Catholic section. The school 
sections throughout the Province were 
divided into Prot»*stant and Catholic. 
The Protestant schools were under the 
control of the Protestant section of the 
Board, and the Homan Catholic schools 
under the control of the Homan Catholic 
section of the Board. Taxes were levied 
for tin* support of the Protestant schools 
on the property of Protestants alone, ami 
for the support of Homan Catholic schools

184

on the property of Homan Catholics 
alone. 'The grant made annually by the 
legislature was apportioned between the 
i wo classes of schools. Tiii« system under 
various statutes was retained until tin* 
y»*ar 1S1M). In 1890 The Public Schools 
Act, 53 Vie., »*. 38 iM) was passed, by 
which all previous statutes relating to 
education wer<* r»*p»*al»*il and a ystem of 
non-sectarian schools was established, for 
the support of which all ratepayers, both 
Homan Catholic and Protestant, w«*re 
alike tax»*»!. I "pon an application to 
quash two assessment by-laws of tin* City 
of Winnipeg, passed in pursuance of Th«* 
Public Schools Act, on the ground that 
“by the said by-laws the amounts to be 
levied for school purposes for tin* Protes
tant and Catholic schools are united, and 
one rate l<*vi«*d upon Protestants and 
Homan Catholics alike for the whole

IL hi, affirming the decision of Killam, 
.1., (Diblt, .1., dissenting;,

(1; 'That 'The Public Schools Act was 
intro t ins of the Legislature of Manitoba.

(2) That tin* Parliament of Canada 
intended, by inserting the words "or 
practice" in the Manitoba Act, that what
ever any class of persons was at the time 
of the l"nion. with the assent of. or at 
least without objection from, the oth»*r 
members of the community, in the habit 
or custom of doing in refcr«*nc<* to denom
inational schools should continue, and 
should not be affected by Provincial 
legislation.

(3) 'That any right or privilege which 
tin* Homan Catholics had at the tinu* of 
the l nion, with rcsp»*ct to denominational 
schools, was not taken away or affected 
by the Act, and can be <*xercised as fully 
now as before the Act.

(4) That the schools establish»*»! by The 
Public Schools Act are not denominational 
schools, but in the strictest sens»* public 
non-sectarian schools. Ex varie Renaud, 
1 Pugs. X. B. H. 273, discussed and 
approved.

Per Dubuc, .1. Having regard to the 
history of the controversy regarding 
denominational schools in Canada and 
the legislation relating thereto, the Par
liament of Canada, in inserting the words 
“or practice” in sub-section 1 of section 
22 of The Manitoba Act, had only one 
manifest pur]>os»*, that is, to protect in 
their right and privilege as to denomina- 
t ional schools the Catholics or Protestants 
who might, in the future, find themselves 
in the minority in this Province, and to
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give a legal status to such sc hools, and 
therefore The Public Schools Act was 
ultra vires of the Provincial Legislature, 
and the by-laws should he quashed. 
Barrett v. Winnipeg, 7 M. R 273.

Reversed, 19 S. ( '. It. 374.
Restored, (18921 A. <\ 445.

14. Public Schools Act -Denomina- 
tional schools—Right of Church of England 
Ihereto—Right or privilege by practici 
Rowers of Manitoba Legislature to make 
laics relating to Education l'itra vins - 
Waiver of public right.

The territory now constituting the 
Province of Manitoba was admitted into 
the Canadian Confederation by virtue of 
the Manitoba Act 33 Vie., e. 3, (I). 1870) 
and an Order-in-Counci 1 issued in pur
suance thereof. Prior to the passage of 
said Act there were in the Territory a 
number of effective schools, for children. 
These schools were all denominational 
schools, some being controlled by the 
Church of England, some by the Roman 
Catholic Church and others by the Pres
byterian Church. These schools were not 
public schools in the sense of State schools, 
and no taxes were levied to support such 
schools. Section 22 of the Manitoba Act 
provides that,

“In and for the Province, the said 
Legislature may exclusively make laws in 
relation to education, subject and accord
ing to the following provisions :

1. Nothing in any such law shall 
prejudicially affect any right or privilege 
with respect to denominational schools, 
which any class of persons have by law or 
practice in the Province at the Union.

2. An appeal shall lie to the Governor- 
General in Council from any Act or 
decision of the Legislature of the Province, 
or of any Provincial authority, affecting 
any right or privilege of the Protestant 
or Roman Catholic minority of the Queen’s 
subjects in relation to education.”

The legislature of the new Province in 
the year 1871 established a system of 
public schools by which there was one 
Board of Education divided into two 
sections, a Protestant section and a Roman 
Catholic section. The school sections 
throughout the Province were divided 
into Protestant and Roman Catholic. 
The Protestant schools were under the 
control of the Protestant section of the 
Board, and the Roman Catholic schools 
under the control of the Homan Catholic 
section of the Board. Taxes were levied 
for the support of the Protestant schools

on the j rojHTty of Protestants alone, and 
for the support of Roman Catholic school* 
on t he property of Roman Catholics alone

The grant made annually by the legis
lature was apportioned between the two 
classes of schools. This system under 
various statutes was retained until the 
year 1890. In 1890 The Public School* 
Act, 53 Vic., c. 38 (M.) was passed by 
which all previous statutes relating ti> 
education were repealed and a system of 
non-sectarian schools was established, for 
the support of which all ratepayers were 
alike taxed.

Upon an application by a ratepayer 
who was a member of the Church of 
England, to quash a by-law of the City 
of Winnipeg levying a rate for schools 
upon all religious denominations alike,

Held, that the meml)crs of the Church 
of England are a class of persons who hail 
at the time of the union of Manitoba with 
Canada a right or privilege with respect 
to denominational schools by law or 
practice which has been prejudicially 
affected by The Public Schools Act and 
that they have equal rights to such 
schools with Roman Catholics.

Held, also, that the fact of the applicant 
having acquiesced for a number of years 
m a system of schools by which lie with 
other members of the Church of England 
was taxis! for schools common to all 
Protestants did not operate as a waiver 
of this right.

Held, also, that The Public Schools 
Act is ultra circs.

Barrett v. The City of Winnipeg, 19 S. ( ' 
R. 371, reversing the decision of this ( ourt 
reported at 7 M. R. 273, followed. Logoi 
v. Winnipeg, S M. R. 3.

Reversed, (1892] A. C. 445.

16. Act authorizing construction of 
railway crossing over Dominion rail
way -Manitoba Statutes, 1888 c. 5.

Chapter 5 of the Statutes of Manitoba. 
1888, authorizing the Railway Commis
sioner of that Province to construct a 
railway known as the Portage Extension 
of the Red River Valley Railway from 
W innipeg to Portage la Prairie, is intro 
vires of the Provincial Legislature and 
valid and effectual so as to confer authority 
on the said Railway Commissioner to 
construct such a railway across the line 
of the Canadian Pacific Railway, the 
Railway Committee of the Privy Council 
for Canada first approving of the mode 
and place of crossing and giving their 
directions as to the matters mentioned in



COXSTITI'TIONAL LAW.ls7

sections 174, 17") mid 170 of tin- Dominion 
Railway Act, 51 Vic., 29.

Decision of the Supreme Court of 
< ’anada, 1889. In /"< 1‘rovine, of Mani- 
niba an,I ('niiiitlitin 1‘acijic If if. Co., 9 ( ", !..

I Oci N 126

16. Powers of Provincial Legisla
ture li. A ..1. Act, I St 17, ss. VI nml 92 
Shops Ifeyulalion .1 cl, If. S. M. 1902, r.
1 .‘it> Munir,/ml Act, If. S. M 1902, c. 
lit», ». 527 Winnipeg ('Imiter, 1902, r. 
77, x. 931- UUra vires -lly-latc requiring
closiny of shops nt certain hours I n- 
rcasnnnhh m ss mol uncertainty os grounds 
of objection to by-la u\

Rule nisi to quash the conviction of 
defendant for breach of a by-law of the 
City of \N inuipeg requiring all shops with 
e. itain exceptions to be closed utter six 
o’clock |).m., except on certain days. 
The by-law in question was passed in 
July, 1900. under the Shops Regulation 
.vet, R. S M. 11S92). e. 110, which is now 
chapter lull of the R. S. M. 1902, which 
« .one into force on 0th March, 1903. In 
March, 1902, The Winnipeg Charter, 
being chapter 77 of the Statutes of that 
year, came into force and the new Munici
pal Act. r. 110 of the U. S. M. 1902, 
contains a clause, (2a), providing that the 
t it y of Winnipeg is not included in tin- 
expression “Municipality,” when tin- 
same occurs in this Act.

Section 1.7 of The Shops Regulation 
Act provides that any by-law passed by 
a municipal council under tin- Act shall 
be deemed to have been passed under and 
l>\ authority of the Municipal Act and as 
it the preceding sections of the Act had 
formed part of the Municipal Act, and 
that the preceding sections of the Act and 
the Municipal Act should be read and 
construed together as if forming one Act.

Section 931 of the Winnipeg Charter 
provides that all inconsistent Acts are 
repealed in so far as they affect the City 
of W innipeg, hu all rights, powers and 
privileges held by the City, and not 
-pecilically abrogated by the Act. shall 
remain in full force, virtue and effect in 
the same manner as if the Act had net 
been passed; and section 527 of the 
Municipal Act, R S. M. 1902, c. 111», 
provides that the City of Winnipeg shall 
retain and enjoy all rights, powers and 
privileges which were preserved to it by 
section 931 of the Charter.

It was contended oil behalf of the de
fendant that the present Shops Regulation 
Act dts-s not apply to the City of Wintii-
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peg by reason of its being incorporated as 
a box <; in the present Municipal Act, 
which Act is expressly excluded b . section 
2 (a) from operation in W innipeg.

IhId, without deciding whether the 
present Shops Regulation Act applies to 
the City or not, that the joint effect of 
section 931 of The Winnipeg Charter 
and section .727 of The Municipal Act, 
and of sections 11 and Hi of Tne Inter
pretation Act, R. S. M. 1902, c. S9, is to 
retain and keep in force the by-law in 
question.

Held, also, that, as the by-law in 
question was in strict accordance with tin- 
powers conferred by the legislature in 
the Act under which it was passed, its 
provisions could not be held to be un
reasonable, uncertain or oppressive, so as 
to render it invalid or unenforceable. 
Hi ndi n v. Union Colliery Co., |1899| A. < ' 
580; Ifi lioylan, 15 0. R. 13, and Si minons 
v. Mailings, 13 'I". L. R. 147, followed.

Held, also, that the provisions of the 
Shops Regulation Act are intro vires of 
the Provincial Legislature, under s. 92 of 
tin- British North America Act, 1st 17, as 
dealing with -i matter of a merely local 
and prix ate nature in the Province, and 
not interfering with the Regulation of 
Trade and Commerce, assigned to the 
Dominion Parliament by section 91. to as 
great an extent as the legislation in 
question in Attorney den. oj Ontario v. 
Attorney Gen. of Canada, (1890) A. C 
318, and Attorney Gen. if Manitoba \ 
Manitoba Livens, Holders' Associâtn 
[1902] A. C. 77. Stark v. Schuster, 11 
R. 072.

17. Act authorizing unequa’ ia- 
tion Exceptional tas H, subi. m-
resident land metiers Exemptim Ultra

The Hudson's Bay Co. was ineor] loc
ated byeRoyal Charter, and had its head 
office at* London, England, but had in 
Rupert's Land and the North-West 
Territory many trading |H>ats. One of 
the conditions of the surrender of its 
rights to the Crown, upon the formation 
of the Dominion of Canada, contained 
the following words; “No exceptional 
tax is to be placed on the Company’s 
land, trade or servants.” This condition 
was confirmed in an Imperial Order-in- 
( 'outieil, which had t he force of an Imperial 
Act by The British North America Act, 
s. 1 Hi. By 41 Vic., c. 13 (Man.), a tax 
of one cent per acre xvas imposed on all
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lands of residents of the Province, and a 
1 ix of five cents per acre on tin- hinds of 
all non-residents. By the 30th section 
non-resident" was defined to mean any 

person or corporation not residing per
manently, or not having his or their chief 
place of business, in the Province.

Held, that the 11 Vic., e. lit, was ultra 
’ ins, (1J because it transgressed the funda
mental principle of taxation by taxing 
unequally the lands of non-ri-ident and 
resident owners; CJl liera use the tax upon 
the Company's land was an exceptional 
tax within the meaning of the above 
condition of surrender.

Semble, that, but for the ItOth section, 
the Company might have been held to 
have a double domicile and to be a resident 

it i:in the meaning of - he Act : but 
Held, 1 hat it was plainly a non-resident 

within the Act by virtue of the doth 
section.

Scmbit, that the imposition of a 
specific tax per acre on all lands, instead 
of a rate upon their value, was unobjec
tionable, considering the state of the 
Province when the Act was passed, even 
though owners of improved lands thus 
obtained a slight advantage.

Held, that the exemption from taxation 
of public lands held in trust for the Crown 
was unobjectionable; but that an exemp
tion of 1140 acres of the lands of every 
resident owner was repugnant to the 
principles of taxation. /liaison's Hon Co. 
v. Attorney-General, '1* \\\, 200.

See C. P. R. Lands, 1, J, It.
- Criminal Law , XIV, I.
- Crown Lands, 2.

— Foueiun Covkt, 2.
Injunction, I, 2.

—- Law Stamps.
Manitoha Evidence Act.

• Prohibition of Sale of Liquor.
— Winding-vp, 1, 3.

CONSTRUCTION OF CONTRACT.

See Married Woman, 2.
Mortgagor and Mortgagee, IV, 1. 
Principal and Agent. II, II. 
Principal and Surety, 3.
Sale of Goods, V, 1.
Sale of Land for Taxes, X, 2. 
Vendor and Purchaser, IL I, 4; 

VII, 5.
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CONSTRUCTION OF STATUTES

See Statutes, Construction of,

CONSTRUCTIVE NOTICE

Knowledge of solicitor when im
puted to client 1‘riority of equitable 
claims Loss of priority by negligence.

The knowledge of a solicitor that a 
\endor of land holds it only a- trustee 
will not be imputed to his client the pur
chaser merely because the client employs 
a clerk in the solicitor's office to prepan? 
the necessary transfer and search the 
tit h-, when the solicitor is not actually 
informed of the transaction and the 
clerk knows nothing i f the trust.

Hroirv v. Street, ilKSO 7 A. R. 725, 
followed.

The plaintiffs purchased a lot of land 
from the City of Winnipeg and took the 
agreement of sale in Valle's name.

Held, that it was gross negligence in 
them not to fill- a caveat in the Land 
Titles office or notify the City that Valle 
was a trustee for them, and that by such 
negligence they hail lost their priority as 
against a purchaser who had In night 
from Valle without notice of the trust. 
A. 11". Construction Co. v. l'allé, lt> M. R. 

201.

See Breach of Trust.
Fraudulent Preference, III, 1, ti.
Mortgagor and Mortgagee, V. 3. 
Municipality, IV, 7.
Partnership, 10.
Principal and Agent, V. 2.
Principal and Surety, 4.
Registration of Deed.
Vendor and Purchaser, VII, 2.
Way of Necessity.

CONTAGIOUS DISEASE.

See Sale of Goods, VI, I

CONTEMPT OF COURT

1. Chief Justice sitting in County 
Court Her so no designata.

By 42 Vic., e. 1, s. 4 (Man ), it was 
enacted that the County Courts should lx* 
held by the Chief Justice, or by one of
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the Puisne Judges of the Court of Queen’s 
Bench, until otherwise provided by law. 
The Chief Justice, sitting in a Countv 
Court pursuant to this enactment, rend
ered a decision resecting which the 
defendant, published a libellous article in 
his newspaper.

Held, that the Chief Justice, when 
sitting in the County Court, was perform
ing a judicial act. incident to the office of 
( lliief Justice, and was not merely a 
Judge of the County Court, and that the 
defendant, was liable to be committed for 
contempt of Court for his libellous pub
lication.

Remarks on the extent to which judicial 
acts may be criticized. Ileg. v. Hour, 
T. \V„ 309.

2. Injunction, disobedience of S o
li cr of injunction by telephone and telegraph

-Agents of partg enjoined —Liability of 
eom/mny for contempt committed by its

The defendant, as returning officer at 
an election of a member of the Provincial 
Legislature, had deposited his return with 
the Canadian Northern Express Co. at 
Neepawa, for transmission to the Clerk 
of the Executive Council at Winnipeg. 
Later in the same day a Judge of this 
Court made an interim injunction order 
restraining the defendant, his servants 
and agents from making the return. The 
defendant was served with the order in 
sufficient time before the actual delivery 
to enable him to instruct the Express 
Company by telegraph or telephone not 
to deliver the return, but made no effort 
to do so, saying that lie supposed he could 
not stop the delivery.

Ilehl, that the defendant was Ixtund 
to the utmost diligence in carrying out 
the order and was guilty of contempt of 
court, for which he was ordered to pay 
the costs of the motion.

Hurding v. Tingley, (1864) 12 W. R. 
084, followed.

The officer of the Express Company 
whose duly it was to attend to the delivery 
of parcels was notified of the issue of the 
injunction both by telephone and tele
graph the day it was issued, but never
theless delivered the return the next 
morning shortly before the order itself 
was served upon him.

Held, that the Express Company was 
guilty of a serious contempt of court and 
could not excuse itself by showing that

the disobedience was an act of its officer 
done without instructions or even in 
breach of duty.

Stancamb v. Trowbridge I'rltan Council, 
(19101 2 Ch. 190, and lionizen v. Roths- 
ehilds, (18(>5i Id L.T. 399, followed. 
Davis v. Harlow, 21 M. R. 200.

3. Publication of articles reflecting 
on decision and conduct of Revising 
Officer under Election Act.

The publication of newspaper articles 
reflecting on the conduct of a Revising 
Officer acting under the Election Act in 
such a way that they might have been 
made the subject of proceedings for libel, 
but not in the circumstances calculated to 
obstruct or interfere with the course of 
justice or the due administration of tin- 
law, does not constitute a contempt of 
court punishable by summary proceedings.

Skip worth’s Case, 11873) L. R. 9 Q B. 
at p 233; Hunt v Clarke, (1889) 58 L .1, 
Q. It. 490, and Queen v. Hayne, [1899] 1 
Q. It. 577, followed. Rex v. Honour, No. 
2, 14 M. R. 481.

4. Refusal of witness to answer 
question on preliminary investigation 
before magistrate Materiality of ques
tion—Committal to gaol for refusal to 
answer Habeas Corpus—Cri minai Cadi, 
s. 585.

1. I'nder section 585 of tin- Criminal 
( 'ode a magistrate would not be justified 
in committing a witness to gaol for refusal 
to answer a question unless it were in 
some way relevant, to the issue1, as that 
section only applies when the refusal is 
made ‘ without offering any just excuse,” 
and the form of the warrant of commit
ment referred '■» in that -••i tioii contains
the words, “now refuses to*answer certain 
questions concerning the premises now 
put to him.”

2. If B. is charged with making an 
alteration of a document received from 
A., the question put to A., on his examin
ation as a witness on the trial of B.,as to 
the person from whom he, A.,had received 
this document, would not be material if 
the document is produced; but, if it can
not be found, proof of its contents would 
have to be given, and that might involve, 
as a part of the claim, information as to 
the source from which A. had obtained 
the document, and it could not be held 
that the question was not in some way 
material. Re Ayotle, 15 M. R. 156.
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6. Release on payment of costs -
Purging contempt.

A prisoner committed to gaol for con
tempt of court in not producing » book 
which he had been ordered to produce 
cannot purge his contempt by showing 
either that the book has been burnt by 
some other person without his knowledge 
or connivance, or that he left it in a 
certain place and was afterwards unable 
to.find or trace it.

Under such circumstances a prisoner 
should not be released unless he pays all 
the costs occasioned by his misconduct in 
connection with the lost book, although 
an application for release without such 
payment might be entertained if it were 
shown that. by reason of poverty, such 
costs could not be paid.

In n M., (1877) 46 L.J. Ch. 24, followed. 
Monkman v. Sinnott, (1884) 8 M.R. 

T70, distinguished. Cottar v. Osborne, 17 
M It. 248.

See Examination of Judgment Debtor,
I

— Parliamentary Elections, 3.
— Practice, XXVIII, 2.
— Solicitor, 8.

CONTINGENCY.

See Municipality, I. 5.

CONTINUING CAUSE OF ACTION.

See Municipality, IV, 1.

CONTRACT.

I. Acceptance of Offer
II. Cancellation.

III. Conditional Sale.
IV. Consideration.
\. Construction or.

VI. Evidence.
VII. Misrepresentation.

VIII. Performance of.
IX. Rectification of.
X. Repudiation of.

XI. Rescission of.
XII. Sale of Goods.

XIII. Uncertainty of Terms.
XIV. Warranty.
XV. Miscellaneous Cases.

1. Acceptance of Offer.

1. Option to purchase land —S[xrijir 
performance.

If the holder of an option to purchase 
land, instead of accepting the offer him
self within the time limited, tenders 
another person as purchaser and asks the 
vendor to sign a contract of sale to such 
other person, the vendor is not bound to 
sell to such other person, and the holder 
of the option, if he has delayed accepting 
it on his own behalf until after the time 
limited, cannot have sjieeific performance 
against the vendor. Vauderlip v. /Vh*r- 
son, 16 M. R. 341.

2. Reasonable time -Sale of binder — 
Acceptance.

In October, 1889, the defendant gave 
to plaintiffs’ agent an order for a binder 
for which he agreed to pay $190 by two 
promissory notes. The order contained 
a proviso as follows "This order is not 
binding on the Patterson <<: Bro. Co., 
(Limited) until received and ratified by 
them at Winnipeg.” The plaintiffs en
tered the order in their books at Winnipeg 
as being accepted but did not communi
cate their acceptance to the defendant 
until August. 1890. when they wrote him 
that a binder was ready for him. Before 
receiving this letter the defendant hud 
bought another binder and refused to 
accept one from plaintiffs or to give the 
notes. In an action for damages for 
non-acceptance,

Hi Id, that the defendant w'aa not liable 
as the plaintiffs did not communicate 
their acceptance of the order to him 
within a reasonable time, and he was 
entitled to assume that they did not 
intend to accept. Patterson v. Delorme, 
7 M i: SM

II. Cancellation.

1. By new verbal agreement Statute 
of Fra uds.

1. If the parties to a written contract 
enter verballv into a new agreement to be 
substituted for it, such new agreement, 
although, by reason of the Statute of 
Frauds, it cannot be enforced, will have 
the effect of discharging and cancelling 
the written contract.

(loss v. Lord Xngent, (1833 ) 5 it. «V Ad. 
95; Morgan v. Pain, ( 1874) L. R. 10 < '. P. 
15, and Ogh v. Lord Vane, (1868 L. R. 
3 (J. B. 272, followed.
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2. In such case neither party can en
force the new agreement or recover 
damages as for a breach of the written

3. Any money or other consideration, 
however, that may have been paid or 
given under the substituted agreement by 
one of the parties to the other may be 
recovered back or its value sued for by 
such partv. ('lenient* \ . Fairchild Co., 15 
M U. 47*

2. Damages for breach of contract
Agreement for nab of laud.

1. A person who goes into possession of 
land under an agreement of purchase bv 
instalments is liable for damages for 
breach of contract if lie fails to make the 
payments stipulated for, even when the 
vendor has cancelled the agreement for 
siii'li default in pursuance of one of its 
provisions, but the vendor could bring no 
action upon the covenant for payment 
after such cancellai ion.

Fraser v. Ilyun, i19*7 > 24 A. I». 111. 
and Inly v. Crete, i lN3t> i ti X. A- M. 407, 
followed.

"2. In such a case the damages allowed 
should include 11 the value of any crop 
taken off the land by the purchaser after 
the cancellation, and t'21 the amount of 
any diminution of the value of the land 
for which the defendant is responsible, as 
for example, the cost of summer fallowing 
again a number of acres which were well 
summer fallowed when the defendant 
took possession and of which work he 
had the benefit. Harm/ v. Wit ns, 111 
M. It. 230.

111. Conditional Salk.

1. Rescission of contract Expenst 
of IC I ta ira to engint rt-taken on tlefa alt in 
/hi y ment Ex/Him of resuming possession

Warranty.
Defendants in March, 1 Stiff, gave a 

written order to plaintiffs for a threshing 
engine and separator which were delivered 
in the following \ugiist. The order pro
vided for a eondit ioiial sale of the machines 
for the sum of *2,875, for which, on the 
usual terms, promissory notes payable at 
intervals were to be given and that the 
proper!v in them should remain in the 
plaintiffs until full payment of the price 
agreed on. and contained the following 
warranty: “The above machinerv is 
warranted, with proper usage, to do as 
good work and to be of as good materials 
and as durable, with proper care, as any

Miff

of the same class made in Canada............
If the machinery cannot be made to fill 
the warranty, it is to be immediately 
returned by the purchaser to the place 
where received, free of elt irg.\ and another 
substituted therefor which shall fill the 
warranty or the money and notes return
ed. ( 'out limed possession shall be evidence 
of satisfaction.1'

The agreement further provided that, 
on default of payment, the plaintiffs 
might resume possession of the goods sold 
and s«'ll the same and apply the proceeds, 
after paying the expenses of taking 
possession and of such sale, towards pay
ment of the amount remaining unpaid 
and proceed for the balance by suit or 
otherwise.

There were some weak or defective 
nuts in tin- machines and plaintiffs, on 
icing notified, sent experts to remedy the 

defects. They put. the machine in some
what better shape, but delays were in
curred and defendants claimed that tlu- 
machines never worked projierly. De
fendants, however, used the machines 
during the threshing seasons of |H«.lff and 
1897 and for part of the season of 1H9K, 
when, on one of the pieces breaking, the 
machine was left in a field where it re
mained unprotected until .bine, 1900. 
They had paid about $1,200 of the pur
chase money when plaintiffs resumed 
possession of the machines at a cost of 
$10. made repairs to them at a cost of 
$405.35, and then entered into a condi
tional re-sale of them to a Mr. Weaver 
for the sum of $2.0011. no part of which 
had been received by the plaintiffs at the 
time of bringing the present action to 
recover the amount still due by deft ndnnts 
on their original purchase, which was 
*1.077.09.

Held, 11 ) That the defendants, having 
failed to return the machinery after trial, 
having used it during three seasons and 
paid nearly $1,2011 on account, were 
barred, under the terms of the agreement, 
from claiming that the machinery was not 
good and that payment therefor should 
not be enforced.

(2) That the agreement was not re
scinded bv plaintiffs re-taking possession 
and re-selling.

Satryer v. Hringb, (1891 • 18 A. R. 218, 
distinguished.

Wat non Manufacturing Co. v. Sample, 
(1899) 12 M. It. 373, followed.

(3 The plaintiffs had a right, under the 
circumstances, to charge the cost of the 
repairs and of resuming possession against
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he proceeds of the re-sale, as it was shown 
liât sueh repairs had enhanced the value 

uf the machinery, in the state in which it 
was when the plaintiffs re-took it, by 
more than their cost.

A vendor re-taking |tossession under 
i In- terms of such an agreement and in 
circumstances like those of this ease may 
he deemed in the |>osition of a mortgagee 
m iHkssession, and such cases as Shi nurd v 
Jones, (1882) 21 Ch. 1). 469, and //etuUr- 
Aon v. Astwood, 11894] A. ('. 150, would
apply-

(4) Thai the defendants were not 
entitled to be credited in this action with 
anything on account of the proceeds of 
the conditional sale to Weaver, as nothing 
had yet been received by the plaintiffs on 
that account. Qiuere, whether, if the 
>ale to Weaver had been an absolute sale 
on credit, the defendants would not have 
been so entitled?

If the sale to Weaver should be carried 
out ami the money paid to the plaintiffs, 
defendants would then have their recourse 
for the amount coming to them out of 
the proceeds.

<5» The plaintiffs were not entitled to 
charge the exist of the repairs to the 
machinery as against thedefendants in this 
action or to deduct the amount from cer
tain sums they had collected in cash on 
collaterals and by the sale of certain parts 
of the machinery, which sums must be 
credited in this action, and must look to 
the proceeds of the sale of the remainder 
of the machinery to recoup themselves 
for the repairs, but they were entitled to 
deduct from such credit the amount ex
pended by them in re-taking possession 
of the machinery under the terms of the 
contract. .4 lull Enqint and Machine 
Work* Co. v. MHiuire, 13 M. It. 454.

2. Vendor re-taking possession.
The defendants signed a contract under 

seal, agreeing to purchase from the 
plaintiffs certain machinery on credit, on 
the terms that the property in the ma
chines should not pass from the vendors 
to the proposed purchasers until full pay
ment of the price and any obligation 
given therefor, and the plaintiffs accepted 
the order and furnished the machinery as 
agreed. The defendants after a trial of 
i lie machinery rejected it and refused to 
give the promissorv notes provided for 
in the contract. The plaintiffs then re- 
~umed possession of and sold the machin
ery and credited the proceeds on the 
original purchase money. They then

filed a bill to realize the balance of the 
purchase money out of the land described 
in the order upon which the defendants 
had given a charge for the indebtedness. 
The judge who heard the cause found on 
the facts that the defendants were not 
warranted in rejecting the machinery.

Held, that the plaintiffs had themselves 
rescinded the contract, and that their 
remedy was limited to a claim for damages 
for refusing to accept and pay for the 
machinery and that they could not sue 
for the priée of the same, whether they 
kept or sold the machinery, and that they 
had no longer any lien or charge on de
fendant’s lands for their claim. Mel/can 
v. Dunn, 4 Bing. 772, distinguished; 
Sawyer y. Dr ingle, 2» OR. Ill, 18 A R 
218, followed. Sawyer v. Ha Aker ville, 10 
M. R. 652.

IV. CONSIDBRATION.

1. Agreement in restraint of trade.
The defendant, while in the employ

ment of the plaintiffs at a monthly salary, 
signed, at the request of the plaintiffs, an 
agreement not under seal that he would 
not, within one year after the termination 
of his employment with the Company, 
engage or be interested in any business or 
work within Canada or (iront Britain in 
competition with the business of the 
Company. The defendant ox|>eeted to 
be apiminted manager of the business at 
Winnipeg with an increase of salary and 
had reason to believe that a refusal to 
sign the agreement would be followed bv 
dismissal, hut no promises were made to 
him prior to signing nor was he told that 
he would be dismissed if he would not 
sign. It was, however, a condition that 
he should sign the agreement before 
having placed in his hands a new price 
book issued for use in the plaintiffs' busi
ness. He was made temporary manager 
at Winnipeg shortly after signing, but 
without any increase of salary or any 
terms or conditions.

Held, that there was no sufficient 
consideration for the signing of the agree
ment by defendant and that it was not 
binding upon him. (' opeland-(' hatterson 
Co. v. IIirleak, 16 M R 610.

2. Novation -Agreement with .1 to pay 
.V« debt to H— Equitable assignment of 
chose in action.

The defendant's wife having sued him 
for alimony, they met by arrangement in 
the office of the wife’s solicitor and in Ills
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presence agreed to become reconciled and 
to resume cohabitation and to settle the 
suit, and the defendant, as a i>:irt of the 
settlement. agreed to pay directly to the 
wife’s solicitor her costs of the action, 
which were than fixed at the sum of $50. 
This action was brought by the solicitor 
in a county court to enforce payment of 
that sum.

The particulars of the claim were 
stated thus: “The plaintiffs claim from 
the defendant the sum of $50, being the 
amount of the costs of suit of defendant's 
wife against the defendant which the 
defendant agreed to pay as one of the 
terms of settlement between the said

Held, that the plaintiffs could not re
cover in an action in that form, as the 
plaintiffs in such an action would be 
strangers to the contract ‘.(Sandy v. Gundy, 
(1KSÛI 30 (’h. I).57, Leake on ('nntracls, p. 
2112: neither could tin- plaintiffs sue as 
cestuis que trustent claiming a beneficial 
interest under the agreement, for the 
evidence did not show that the $50 was 
to be paid to the defendant's wife as 
trustee for the plaintiffs: In n Km press 
Engineering Go., (1880) 10 Ch. I). 125; 
hut that there was, under the circum
stances, an equitable assignment of the 
wife's claim for costs to the solicitors, 
which was assented to by the three parties 
all present together and which enabled 
the plaintiffs, by an amendment of their 
particulars of claim, to maintain an action 
in their own name for the costs in question. 
Andrews v. Mondie, 17 M. R. 1.

V. Construction of.

1. Agreement by agent not to sell, 
canvass for, or be interested in the 
sale of, goods of others in competition 
with the principal.

An agreement by an agent with his 
principal not to sell, canvass for. or be 
interested in the sale of, goods of other 
persons in competition with the principal 
is not violated by entering into an agree
ment with a rival manufacturer accepting 
an agency for the latter, until tin- agent 
has actually sold, or canvassed for, or 
been interested in the sale of, some of the 
goods of the latter. Grnhmn v. ,/. /. Case 
Threshing Machine Go., V M. R. 27.

2. Cancellation of permit if land 
sold or leased Subsequent lease of /tart 
of land coir red by /term it.

200

The defendant paid for a permit to cut 
hay in 1908, on a parcel of land, across 
which was printed the following: “This 
icrmit becomes cancelled hv the sale or 
ease of the land." Subsequently the 

plaintiff obtained a lease of half the same

Held, that the defendant’s permit 
gave him an actual interest in the land, 
that the provision for cancellation should 
be most strictly construed and that, as 
the land had not been leased but only a 
part of it, the permit was not cancelled, 
find the defendant had a light to the hay 
cut in that year on the whole of the land 
including some that had been cut by the 
plaintiff under his lease. Decor): v. 
Harrager, 19 M. R. 34.

See Sharpe v. Ihindas, 21 M. R. 191,

3. Condition requiring production 
of purchaser willing to sign a written 
agreement to buy land Commission 
on sale of land -Refusal of owner to sell.

The defendant agreed for a good con
sideration that, if the plaintiff would, 
within a time fixed, produce to him a 
bona fide purchaser willing to enter into 
an agreement to purchase certain lands at 
named prices and ready and willing to 
pay one quarter of the purchase money in 
cash and who hail signed an offer in 
writing therefor, then he, the defendant, 
would pay to the plaintiff twenty-five 
per cent, commission on such purchase 
price, in ease the defendant refused to 
make the sale.

On the 13th of March and within the 
limited time an agent of the plaint iff re
ceived from A. M. Lewis an offer in 
writing to purchase tin- lands in question 
on the terms and at the prices mentioned 
in the defendant’s agreement, coupled 
however with the statement that, if not 
accepted before ten o’clock A. M. on the 
ltith of March, the offer would be with
drawn. The agent at once wrote to the 
plaintiff informing him of the offer and 
its condition and urging haste in com
municating it to the defendant, but with
out disclosing the name of the purchaser. 
The plaintiff, who lived in Winnipeg, 
received the letter on the morning of the 
14th, and made even- effort by telegram 
and letter to induce the defendant, who 
lived in (Iretna, to accept the offer, 
informing him fully of the terms of the 
offer and its condition, but not giving the 
name of the purchaser, which the plant iff 
did not then know himself.
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Defendant wrote by first mail to his 
solicitor in Winnipeg instructing him to 
see the plaintiff and make inquiries, and 
communicate the result by telephone in 
the evening of the 15th. The solicitor 
met the plaintiff in the afternoon of the 
lôth and ascertained all particulars in
cluding the name of the purchaser, and 
-|Hike to the defendant over the long 
distance telephone between six and seven 
o'clock in the evening, when he received 
instructions to accept the offer; but 
through some mischance the plaintiff was 
not informed of this in time to allow him 
to notify Mr. Lewis of the acceptance 
before ten o'clock on the Kith and the 
offer was withdrawn at that hour.

Plaintiff sued for the twenty-five per 
cent, commission, contending that lie had 
produced a purchaser in accordance with 
the agreement, and that, under the cir
cumstances, it should be held that defend
ant had refused to make the sale.

Uchl, that plaintiff could not recover. 
Pi r I Iowkll, C. J. The plaintiff did not 

produce a bona fuie purchaser willing to 
enter into such an agreement as was 
referred to. An offer, which had to be 
accepted in less than two days after 
defendant received it, was not an offer 
ontcmplated by the agreement.

Per Phippkn, J. A. The plaintiff had 
produce a purchaser, and neither his 

telegram nor his letter did this. The 
■ rliest production was when the name 

>\ns mentioned to defendant’s solicitor, 
and the solicitor was entitled to a reason- 
il'le time to communicate the name to 
hi< client. Rogers v. Braun, 16 M. It. 
.ISO.

4. "Deemed to be”, meaning of -
'ale and transfer of right to rut timber— 
Priority as between unpaid vendor and 
a ini: holding security from purchaser on 
1 "/s cot -Bills of Sale and Chattel Mortgage 

1 d -Bank Art, ,s,s. SS, SO—Vendor’s lien 
goods Cancellation of contract, effect of. 

My the agreement in question, the 
plaintiffs <ohl to one McCutcheon their 
■merest in a certain timber berth for 
<l!i,IKK) payable bv instalments. It made 

of language implying the transfer of 
property in the togs as soon as cut, 

but contained this proviso, “That in each 
nid every year during the currency of 

' his agreement all logs, lumber, laths, 
:■ nber, (fee, shall be deemed to be the 

property of the (vendors) unless and 
until the (purchaser) shall have paid all 
-rrears of principal and interest which may

be due hereunder and the (purchas r) 
hereby covenants with the (vendorsi not 
to sell, assign or transfer any such logs, 
lumber, timber «fee., until all arrears due 
as of such date are fully paid and satis
fied.”

Pursuant to another clause in the agree
ment, the plaintiffs on 4th February, 
190s, gave notice terminating the agree
ment, and forfeiting McCutcheon’s pay
ments previously made for default in 
payment of the instalment due on 1st 
January, 1908. The logs in question had 
been cut before that date and were re
moved from the limit by McCuteheon’s 
assignees who on 31st March, 1908, gave 
the defendants a security under section 
HS of the Bank Act for advances.

Held, (11 The effect of the agreement 
was to vest the property in the logs in the 
purchaser as soon as cut, subject to a 
right of the plaintiffs, on default in any 
payment, to deal with the logs as if the 
property therein had become re-vested in 
them, and that the words •‘shall he 
deemed to be” were not equivalent to 
“shall be" when taken along with the 
rest of the document.

(2) The logs in question having been in 
the possession and ownership of Mc- 
Cutcheon’s assignees until 1st. May. 
1908, when the plaintiffs first attempted 
to take possession of them, the Bills of 
Sale and Chattel Mortgage Act prevented 
the plaintiffs from acquiring any title to 
them by virtue of the agreement as 
against the claim of the defendants.

(3) The claim of the Bank was valid 
under sub-section 2 of section 89 of the 
Bank Vet as against anv lien of the 
unpaid vendors, it being proved that the 
Bank had no knowledge of any such lien 
at the time when the security was taken.

(4) The plaintiffs had, in fact, under the 
circumstances, no vendor’s lien on the 
logs in quest ion after they had been re
moved from the limit.

(5) As the clause in the agreement pro
viding for cancellation of it made no 
mention of any logs, the consequence of 
the cancellation was that the logs cut 
prior to that time remained the property 
of McCutcheon's assignees wholly un
affected by the cancellation. Mutrhen- 
backer v. Dominion Bank, 21 M. It. 320.

6. "Money or other property”, 
meaning of —Whether real estate included 
—Ejusdem generis rule.

The defendants had executed agree
ments authorizing the plaintiffs in the
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event which happens! "to take possession 
of any money or other property" which the 
plaintiffs might find belonging to the 
defendants, and "to sell such giuuls or 
jtro/Hrty” and take such other proemlings 
as the plaintiffs might deem best, for 
recovering the amount of the payment 
made under guarantee bonds issued for 
the defendants and expenses, <Vr.

The agreements also contained the 
following: “The undersigned agrees to do 
and execute any deed or thing that the 
company may deem to be necessary in 
order to give the company the rights and 
powers herein expressed or intended to be 
given.” The agreements were on printed 
forms prepared by the plaintiffs.

Il«hi, that the plaintiffs were not en
titled, under the agreements, to a lien on 
any real estate of the defendants for the 
amount of their claim, and that the words 
used should not be construed to include 
land, the rule of ejumlem generis being 
applicable in this case. Lomlon <Iunroli
ke <V Aeciilent Co. v. George, Iff M. R. 132.

VI. Evidence.

1. Claim against estate of deceased 
person -Corroboration Executors mol ad
ministrators.

The plaintiff sued I lie executors of one 
Reid for services rendered in taking rare 
of a child of Reid, after his death. She 
had been engaged by Reid as a nurse to 
attend him in his last illness, and her 
evidence was that Reid, previous to his 
death, asked her to continue in the house 
and to look after his wife and child, and 
deceased had said "If anything happens, 
will you promise that you will stop with 
her.’* There was no corroboration of the 
plaintiff’s testimony as to the promises 
made her by the deceased.

Ilehl, allowing an appeal from the 
verdict of a County Court in plaintiff's 
favor, that the contract as alleged was 
open to two constructions: (1) that the 
plaintiff was to stay with Mrs. Reid if 
anything happened to the testator, (2) 
that she was to take care of the child, 
and, the plaintiff having contended that 
Reid meant she was to stay with the 
child and take care of it, each may have 
intended a different thing, and consequent- 
lv no contract was clearly proved ; also 
that corroboration of the plaintiff's 
evidence was necessary in this case. 
Simpkin v. Eaton, IK M. R. 132.
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2. Collateral verbal agreement
Enrol evidence Consideration.

The defendant having given a written 
order to the plaintiffs for a hinder, it was 
delivered to him, but he afterwards re
turned it claiming that he was not satisfied 
with it.

At the trial the evidence showed that, 
either at the time of the negotiations or 
after the order had been signed, a verbal 
agreement had been made between the 
defendant and the plaintiffs' agent to the 
effect that if the hinder did not work to 
the defendant's satisfaction he might 
return it.

Ilehl, following .Mosul, v Scott. 22 < ir. 
Ô92. that, if the condition sought to be 
proved was agreed to at the time of the 
signing of the order, parol evidence of it 
could not be received, ns it would lie a 
variation of and contradictory to the 
w ritten contract ; and, if subsequent to 
the signing of the order, no consideration 
for the plaintiffs entering into it had been 
proved; and that the plaintiffs’ verdict 
should he upheld.

I. i mill // V. I jOcey, 17 ('UNS. .77K; 
Morgan v.Griffith, !.. R. fi Ex. 70‘.Erskine 
v. A tienne, L. R. N (’h. 7off. distinguished, 
on the ground that in each of these cases 
the verbal agreement sought to he proved 
was collateral and on a subject distinct 
from that to which the written contract 
relatnl. Snults v. Enket, 11 M. R. Ô97.

Distinguished, Jones v. Green, It M. R. 
til.

VII Misrepresentation.

1. Of contents of agreement signed 
by defendant without reading it
Consensus ail idem.

Defendant, negotiating with plaintiffs’ 
agent for the purchase of a stacker, was 
asked to sign an order for one. The 
agent filled up a form of order and de
fendant said to him: "Now, if there is 
anything in this order that binds me to 
keep the stacker if it does not give satis
faction, I won’t sign it,” to which the 
agent replied that there was not, that he 
could take the stacker out and keep it 
ten days, and if if did not give satisfaction 
he need not settle for it, but could bring 
it in and leave it on the agent's platform 
at. Boissevain. Defendant then signed 
the order without reading it, as he was 
in a hurry to catch a train.

Bv the terms of the order onlv one 
day’s trial of the machine was allowed, 
and the buyer, if it did not give satisfac-
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lion, was to return it to the plaintiffs at 
( ,'arberry.

There was a printed direction at the 
top of the order to give the purchaser a 
duplicate, but none was given to him.

( )n receipt of the machine defendant 
tried it and, not finding it to work satis
factorily, returned it within ten days to 
the agent at Boissevain.

At the trial the agent admitted that, 
at the time the order was signed, he 
thought it provided for a ten days' trial.

Held, that there was no such constnsus 
ad nli m between the parties as is necessary 
to create a binding contract and that the 
verdict of the County Court Judge in 
favor of defendant in an action by plain
tiffs for the price of the machine should 
be sustained, and the plaintiff's appeal 
dismissed with costs.

Foster v. Me Km non, (1869) L. K. 1 
< . 1‘. 701 ;.Smith v. Hughes, (1*71) L. It. 
ti tj. 1». 097, aud M urray v. Jenkins, (1898) 
28 S.C.R. 565, followed.

Si lulls v. Eukcl, (1897) Il M. R. ’*97, 
distinguished. Jones Stocker ('<*. v. Green, 
11 M R 61

2. Equitable relief in County Court 
Action lit scission -County Courts Act, 
U SAI., UM)2, r. :i\ ». 61.

1. Without a rescission of a contract 
there can be no recovery of amounts paid 
under it by one party on the ground of 
alleged misrepresentation by the other 
party inducing the contract.

2. County Courts in this Province have 
no jurisdiction to cancel contracts on the 
ground of fraud, as sub-section (b) of 
>eetion 61 of the County Courts Act, 
R.S.M. 1902, c. 38, which confers equitable 
jurisdiction when the subject of the action 
is "an equitable claim and demand of 
debt, account or breach of contract, or 
covenant or money demand, whether pay
able in money or otherwise," does not 
apply to an action for the cancellation of 
a contract. Yasne v. Kronsen, 17 M. R. 
301.

3. Mutual mistake Innocent misrep
resentation—Rescission of contract—Dam
ages—i'osts when fraud charged.

Plaintiff entered into a contract for the 
purchase of land from the defendant after 
the latter had personally shown him 
what he honestly thought was the land In- 
owned. After payment of certain instal
ments of the purchase money aud certain 
sums of money for taxes and otherwise in 
c onnection with the land, plaintiff bought
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an outfit of horses, implements, lumber, 
Ac., and took them out to the railway 
station nearest the land intending to take 
possession and commence farming oper
ations. He then discovered that the 
property which he had bought was not 
the one which had been shown to him, 
but was greatly inferior to it in value. 
He then brought this action in which In- 
charged the defendant with fraudulent 
misrepresentation as to the locality of 
the property.

lield, (1) Plaintiff was entitled to have 
the contract rescinded and to repayment 
of all moneys paid by him under it with 
interest at five per cent, per annum.

Adam v. Xewbigging, ( 1888) 13 A.U. 
308, followed.

(2) Plaintiff was n<*t entitled to damages, 
as defendant’s misrepresentation had not 
been fraudulently made.

(3) Appearances having justified the 
charge of fraud, though this was not 
proved, costs should be allowed. Hopkins 
v. Fuller, 15 M R. 282.

X 111. Perfohmanck of.

1. Consideration Failure to complets
contract Threshers' l.ien Act, R.S.M.

167.
The plaintiff was employed to thresh 

the defendant's crops of wheat, oats, and 
barley at prices agreed upon, lie threshed 
all the wheat lover 2500 bushels), but left 
4f>8 bushels of barley and 10 to 15 acres 
of oats unthreshed.

Held, that the promise of each party 
was the consideration for the promise of 
the other and that payment by the de
fendant was not intended to be conditional 
upon the threshing of all the crops, so 
that plaintiff had not, by leaving some of 
the work undone, forfeiu-d his right to be 
paid for what lie had done, or lost his 
right to seize under the Threshers’ Lieu 
Act, R.S.M. 1902, c. 167, a sufficient 
quantity of the grain lie hud threshed 
from which to realize the umo,unt of his

liettini v. G ye, (1876i 1 Q. B. D. 187, 
followed. Hollingsworth v. Lacharilt, 19 
M. R. 379.

2. Entire agreement Xon-perfonn- 
ance by plaintiff of the whole agreement, on 
his port —,Liability of defendant conditional 
on plaintiff's jierformance of whole agree-

Plaint iff agreed with defendant, the 
president of a company, to provide,
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within a limitchI time, $5,000, which he 
was to use for tin- purchase of supplies, 
ami was to arrange for further funds 
necessary to carry on the business of the 
company; he was to pay debts owing by 
the company and to give defendant a 
mortgage for $7,000. Defendant, on the 
other hand, undertook to have all the 
stock in the company transferred to the 
plaintiff, not later than 1st December, 
1800, and, in ease of his failure to do so, 
to pay back any moneys advanced by 
plaintiff for paying olT debts of the com
pany, and for the purpose of carrying on 
the company’s business. The stock not 
having been transferred, the plaintiff sued 
to recover back moneys advanced by him.

//</'/. that tin* agreement on the 
)lainlilt's part was an entire one, and he 
lad not performed those parts of it which 

were to be |H-rformed by him before the 
transfer of the stock.

The liability of defendant to procure a 
transfer of the stock on 1st December, 
and to repay advances in default of his 
procuring such transfer, was conditional 
upon the plaintilf having duly performed 
those parts of the agreement to be per
formed bv him before that date. Woods 
v. Moth, son, s M. R. 158

3. Non-payment of instalments of 
contract price.

The plaintiff agreed with the defendants 
to < xeavate and curb six water tanks, 
payment to be made weekly to the extent 
of fifty per cent. of the value of the work 
done, i'ii estimates to he made by the 
defendants’ engineer. The weekly pay
ments having fallen in arrear, the plaintiff 
stopped work, and the defendants, taking 
the material and tools left by him, com
pleted it at their own expense.

IhId,i McKt vgnky .1., dissenting), that 
the plaintiff was not entitled to recover 
anything, either on a special count on the 
agreement, -r on the common counts, 
though he might recover damages in 
trespass or 'rover for the material and 
tools used bv the defendants, Clarke v. 
Win it ii» <i. T. V . 5f>.

4. Prevented by tire Acceptance of 
insurance money on property destroyed, 
effect of—Interest Wending.

The plaintiffs were prevented from 
completing then contract to put an 
elevator into the defendants’ building by 
a fire which destroyed the building and 
the partly completed elevator. The de

fendants were not in any way responsible 
for the fire.

The second instalment of the contract 
price was to be paid when the “machine” 
was in place, but the “machine” had not 
been put in its place, although its parts 
had been assembled in the building.

Held, that the plaintiffs could not re
cover such second instalment or anything 
further under the contract.

Fairchild v. Rustin, (1007) 30 8.C.R. 
274, and Ross v Moon, (1007) 17 M R. 
24, followed.

The plaintiffs claimed in the alternative 
Ihal they were entitled to recover the 
whole price of the elevator quantum 
meruit, because the defendants had 
insured it for its full value and hail 
collected and received the full amount of 
thv insurance, having included the value 
of the elevator in their proofs of loss sent 
in to the insurance companies, and should, 
therefore, bv deemed to have accepted it.

It appeared, however, that the defend
ants had left the placing of the insurance 
upon their property i i the hands of their 
agent and had not instructed him to 
insure the elevator, and were not aware, 
when their proofs of loss were made, that 
the elevator had been so included, and 
that their total loss was much in excess of 
the total insurance.

Held, that tin- defendants, having 
paid $1,400 on the elevator, had an 
insurable interest in it and a right to 
receive the insurance money, and that 
vVhat they had done in connection with 
the insurance did not constitute an accep
tance of the elevator.

Interest is not recoverable unless a ease 
for its allowance is made by the statement 
of claim; hut, if such ease is made, interest 
may be allowed under the prayer for 
general relief. Fcnsom v. Bui man, 17 M. 
R. 307.

IX. Rectification of.

1. Accord and satisfaction -Construc
tion of contract—Condition precedent— 
Reconveyance.

The defendant being indebted to the 
plaintiffs and other parties, who after
wards transferred their claims to the 
plaintiffs, and being possessed of a certain 
mining location supposed to contain gold, 
at a meeting between him and these 
creditors, held in Winnipeg in July, 1890, 
a verbal agreement was made providing 
that the creditors should expend at least 
$1,000 in development of the property
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which was to he convey I'd to two of them 
as trustees as soon as a written contract 
would be executed by all parties; that in 
case it should be shown by such develop
ment that the location was valuable or 
likely to prove valuable, of which fact 
the creditors were to be the sole judges, 
they would procure from the Government 
ot Ontario a charter incorporating the 
defendant, the creditors and such others 
as should become shareholders as a body 
corporate for the purpose of developing 
and operating the location; that upon 
the formation of the company the trustees 
would convey the property to it for a 
consideration of one half the capital stock 
of the company fully paid up, one half of 
which was to be issued to the* defendant 
and the* other half to the creditors; also 
that the trustees would reconvey the 
property to the defendant; if the agree
ment should not be carried into effect by 
the formation of the company within one 
year from its date; and that, if the mine 
should prove valuable and be accepted 
and a company formed, the creditors 
would accept their half interest in the 
mine in full of their claims against the 
defendant, which were then to be treated 
as discharged.

The written contract afterwards drawn 
up and signed by all parties contained the 
following clause: “And it is also agreed 
that, in the event of the mine proving 
valuable and being accepted and a com
pany formed, that the parties of the 
-••cond part” —the creditors— “shall from 
the proceeds of their half interest in the 
mine pay the present, old indebtedness, 
amounting to about $7,000, of the party 
of the first part to them." See the state
ment for the facts in connection with 
the insertion of this clause.

The creditors expended a considerable 
amount of money in the work of develop
ing the mine; and in February, 1*07, 
applied for a charter of incorporation, 
and in April following a company was 
formed pursuant to the agreement for the 
working of the mine, but the evidence 
-bowed in the opinion of the Court that 
the creditors had never been satisfied that 
die mining location was valuable or likely 
to prove valuable, and had organized the 
company at the time they did to avoid 
the operation of anticipated legislation in 
the Province of Ontario.

The defendant claimed that the credi
tors had decided that the property was 
valuable or likely to prove so, that the 
incorporation of the company by them

was conclusive upon this point and that, 
under the agreement as drawn or as it. 
should he made to read, his indebtedness 
was satisfied.

Held, that the creditors were not con
cluded by the formation of the company 
from showing that they hail not decided 
to accept the mine; also that, although by 
one of its clauses the only condition pre
cedent to the duty of the trustees to 
transfer to the company directly expressed 
was that the company should be formed, 
the instrument should be read as a whole, 
and that this clause should be construed 
to mean the formation after the creditors 
had come to the necessary decision as to 
the mine being valuable, which was of 
the essence of the whole contract.

Held, also, that there was no ease for 
the rectification or reformation of the 
instrument made by the evidence. The 
defendant knew of the terms of the in
serted clause, and tin- only mistake which 
he at all suggested was in his own inter
pretation of it, a mistake wholly unilateral 
and unknown to the creditors, and one 
which, as far as the evidence1 disclosed, 
was not due to any fraud, artifice or mis
representation of the creditors or any of 
them. Until the execution of the written 
document no one was boon l ; and, although 
one of its terms différa from what had 
been verbally agreed upon, it does not 
follow that in executing the document 
the parties intended to adhere to their 
informal verbal understanding, rather 
than to the terms expressed in the docu
ment. The creditors accepted and exe
cuted the instrument as settled and signed 
by the defendant ; there was nothing to 
show that they had done so under any 
mistake as to its terms or as to its mean
ing, or had any reason to suspect any 
mistake on the part of the defendant; and 
without notice of any mistake they ex
pended their money.

The defendant also contended that a 
reconveyance of the property should 
have been tendered to him before the 
commencement of this action, as more 
than a year had elapsed from the time 
that the agreement was made, which 
plaintiffs claimed had not been carried 
into effect.

Held, that, as there was no satisfaction 
of the debts, such reconveyance could not 
be a condition precedent, to the right, to 
recover, but at most the defendant might 
have asked the Court to stay proceedings 
until reconveyance which was practically 
the relief given by the judgment appealed
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from, which directed that it should not he 
enforced until the property had been re- 
conveyed to the defendant. WhiUa v. 
/•hair, 12 M. It 122.

2. Consensus ad idem -E wiener to 
eary written contract.

the defendants signed an agreement to 
purchase a flour mill from the plaintiff for 
Sdd.tMN), payable SHMH) cash and the 
balance in quarterly instalments. The 
agreement contained a clause providing 
that, upon any default being made in 
payment, the whole purchase money 
should become due and payable at once. 
This clause was not asked for by any of 
the parties, but found its way into the 
agreement simply because it happened to 
be in the printed form used by the solicitor 
who prepared it and acted for both sides. 
The defendants were foreigners who 
understood English very imperfectly and 
the trial Judge found as facts that they 
were entirely ignorant of the existence in 
the agreement of the clause referred to, 
that it was not explained to them either 
by the solicitor or by any other person in 
a manner that they could understand and 
that the plaint iff, who spoke the defend
ants’ language, had undertaken to explain 
tiw agreement to them and that they had 
depended on him to do so.

llehl, that the defendants were not 
bound by the clause in question and the 
plaintiff could only recover the amount 
of the overdue instalment. Strcimer v. 
Saycl, 11» M. K. 711.

3. Evidence to rectify agreement
Mistake lieforming an agreement 
Agreement to guarantee notes.

The defendants had acted as the agents 
of the plaintiffs at Portage la Prairie for 
the sale of agricultural implements under 
a formal contract in a printed form with 
certain additions and alterations in 
writing. One of the printed clauses pro
vided that the defendants “agreed to 
guarantee’’ payment of all notes taken in 
settlement for machinery, and the claim 
in this action was against the defendants 
as guarantors of the payment of one of 
the promissory notes taken by them under 
this agreement. The chief defence set up 
was that such clause of the contract 
should not have been inserted in it, being 
contrary to the actual agreement between 
the parties, and that the contract should 
be rectified by striking it out.

In giving the reasons for his verdict in 
favor of the defendants, which involved

rectifying the contract between the parties 
in accordance with the defendants' con
tention, the Judge of the County Court 
appealed from appeared to have merely 
contrasted the weight of the evidence as 
upon an ordinary issue, and not to have 
fully appreciated the rule of law, that in 
asking the Court to reform or rectify an 
instrument purporting to contain the 
agreement of the parties the evidence to 
vary the language must be of the clearest 
and most satisfactory character, and 
overwhelmingly against the document, to 
enable the Court to disregard its plain

licit I, that, under these circumstances, 
the judgment should have been set aside, 
or a new trial granted to enable the de
fendants to offer further evidence of the 
circumstances, but for the other objection 
to the plaintiffs' recovery.

The other defence raised by defendants 
was that no demand had ever been made 
upon them to sign any guaranty of any 
particular note.

Held, that the proper construction of 
the agreement was that it provided for 
the execution of some further instrument, 
and was not one of present guaranty of 
the notes to be given in futuro, and as 
this was not an action for neglect or 
refusal to enter into a guaranty, the plaint
iffs were not entitled to a verdict or to 
have the judgment in favor of the de
fendants set aside to enable them to 
change the form of the claim. Sylvester v. 
Porter, Il M. R. VS.

4. Interest Effect of taking judgment 
for claim —Partnership.

The defendant Preston, in October, 
INSU, contracted with one Charlebois to 
build certain fences and gates along the 
line of the G. N. W. Central Railway, 
and, after associating the defendant 
Musson with him, they sublet the contract 
to the plaintiffs by a written agreement 
which provided for payment to the 
plaintiffs as follows: “Estimates for the 
said work shall be made monthly by the 
company’s engineer *****, and * *
* * * * shall he paid forthwith upon 
same being paid to said Preston and 
Musson by said company.”

Charlebois was the contractor for the 
whole of th” railway work being done by 
the company, and the evidence showed 
that the word “company” in the above- 
pro vision was used by mistake for Char-
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After payment of two estimates for 

part of the plaintiffs' work difficulties 
arose, and the company’s engineer, who 
also acted as engineer for Charlebois, to 
«■event the bringing of an action, with- 
ield further estimates; but in September, 
1891, after litigation between Charlebois 
and the company had commenced, Preston 
accepted a judgment against the company 
for the balance due to him by Charlebois 
upon his fencing contract. This judg
ment, however, was not paid until 1898, 
and then it was paid without interest.

Held, that the plaintiffs were not en
titled to interest on their claim before 
action, as it was not payable by virtue of 
a written instrument at a time certain 
within the meaning of the Act » iV 4 W in. 
4, c. 42, s. 2N.

London, Chatham A- Dover Ry. (’a. v. 
South-Eastern Ry. Co., [18921 I Ch. 120, 
followed.

Per Main, .1. 11 ) That the agreement
between the plaintiffs and defendants 
should be treated as if Charlebois had 
been mentioned in it instead of the com
pany and should be rectified, if necessary.

12) That, by accepting the judgment 
against the company, Preston had put it 
out of his power to insist on getting an 
estimate from the engineer for his work, 
and it should be considered as between 
Preston and the plaintiffs that he was 
then paid the balance due on the contract, 
and the plaintiffs could then have brought 
their action (Otway v. Holdips, (1689) 2 
Mod. 266; Pilbrow v. Pilbrow (1848) 5 
C. It. 439,) without waiting till Preston 
was actually paid.

(3) That the defendant Musson was 
bound by Preston’s action in accepting 
the judgment just as he would have been 
by a payment made by Charlebois to 
Preston. Sinclair v. Preston. 13 M. R. 
228.

Appeal dismissed, 31 S.C.R. 408.
Leave to appeal to Privy Council re

fused.

6. Mutual mistake Omission of pro
vision by mistake—Agreement of sale of

A clause giving the purchaser of land 
under an agreement the right to pay off 
the whole or any part of the purchase 
money at any time was omitted from it 
by pure inadvertence in the office of the 
solicitor who prepared it and without the 
knowledge or concurrence of either party.

214

That clause was in the preliminary written 
option signed by the vendor.

Held, that the mistake was mutual 
and that the purchaser was entitled to 
have the agreement reformed by the in
sertion of the omitted clause. Heath v. 
MeLeneghen, f> W. L. R. 358.

X. Repvdiation of.
1. Election to treat contract as 

ended except for the purpose of an 
action for breach.

If B repudiates his agreement to lease 
property from A for a term to commence 
at a future date, A may treat the contract 
as at an end except for the purpose of 
bringing an action for the breach of con
tract and he may remain in |>ossession 
during the whole of the term agreed on 
and then bring such action.

Johnstone v. Milling, 118X6 16 Q.B.D., 
per Lord Esher at p. 167, followed. Arden 
Hotel ('om/tany v. Mills, 26 M. R. 14.

2. Quantum meruit Rescission.
Plaintiff agreed to serve defendant for 

five years, and defendant agreed at the 
end of that period to convey to him 240 
acres, 50 of which he would break in the 
preceding summer. Pending the term 
the defendant intimated that he would 
only convey 166 acres all unbroken.

Held, that plaintiff was entitled to 
treat this as a repudiation of the contract, 
and to sue upon quantum meruit for work 
and labor. Resting v. Hunt, 6 M. R. 381

3. Remedies in such case RescissUm 
—Refusal to perform.

A refusal by the promisor to perform 
the contract unless the promisee will do 
something which he is not bound to do 
may be treated as an absolute refusal to 
perform it, and the promisee may at once 
rescind the contract and sue for damages.

Freeth v. Run, 11874» I, R. 9 C P. 208; 
Withers v. Reynolds, (1831) 2 B. A Ad. 
882, and Mersey Steel and Iron Co. v. 
Naylor, (1884 ) 9 A. O. 434, followed.

When the promisee has thus rescinded 
a contract of sale of ascertained goods 
and afterwards put it out of his power to 
perform it by otherwise disposing of some 
of the goods, subsequent negotiations on 
his part to induce the promisor to take 
other similar goods on the same terms, or 
offers to settle the dispute for the sake of 
avoiding litigation, will not necessarily be 
considered as doing away with the effect 
of the previous rescission. McCmvan v. 
McKay, 13 M. R. 590
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XI. ÜBHCI88ION OF.

1. Right of some only, of a number 
of joint contractors, to rescind /n-
loxicalioH.

Although u person, who has been in
duced iu enter into a contract of purchase 
as one of a partnership or syndicate, 
proves such fraud or misrepresentation on 
the part of the vendor that he would, if 
alone concerned, have been entitled to 
rescind the contract, yet he is not in a 
position to do so unless all tin* members 
of the partnership or syndicate are seeking 
such rescission. The only remedy such 
person could have, unless the other 
persons interested join, would be by 
cross-action or counter-claim for damages.

Morrison v. Emis, (1884) 5 < >. R. 4114, 
followed.

Drunkenness is not a ground for setting 
aside a contract, unless the person was so 
intoxicated as not to know what he was

I irinn v. Scoble, (1KK4) 1 M. R. 12”, 
followed. M cl jure n v. McMillan, Hi M. 
R. tWU.

2. Suing on quantum meruit Dm
actum In/ hco persons, not partners, for 
different claims.

The plaintiffs, husband and wife, 
brought this action in the County Court 
for the value of their services under 
contract made by the defendant with the 
husband, to pay him $425 for tin- services 
for a year of both husband and wife. 
Plaintiffs were, as they claimed, wrong
fully dismissed and sued before the end of 
the year for a proportionate part of the 
$425, giving credit for certain payments.

Plaintiffs had a verdict and defendant 
appealed. Oil the argument of the appeal, 
plaintiffs’ counsel admitted that under 
the circumstances they could not sue on 
the contract, but claimed that they wen- 
entitled to recover on a quantum meruit.

Hebl, that the husband and wife could 
not join in one action their separate 
claims for their work and labour done for 
the defendant, even if the dismissal was 
wrongful, ( rumine v. McEwan, M. R. 
411).

XII. Salk of Goods.

1. Sale of several articles together, 
some only being supplied Xeic con
tract subject to ti rms of old one Sale of 
(loads Art, If. S. M. 1902, c, 152, s. 10—
/tnplied warranty—Interest.

Action for the price of an engine, 
thresher, and other articles of machinery 
supplied by plaintiffs to defendants in 
pursuance of a written contract.

This contract called for the furnishing 
ill the same time of a number of parts 
and attachments necessary to the effective 
use of the machinery in addition to those 
actually supplied. The statement of 
claim was founded upon the original 
contract, but the evidence showed that 
the defendants had n de a new bargain 
with ilic plaintiffs under which they 
accepted the machinery actually delivered 
on the plaintiffs promising to pay the 
freight and allow for the articles not 
delivered.

The trial Judge found that the machin
ery accepted was reasonably fit for the 
purposes foi which it was sold, although 
this had been disputed by the defendants.

lit Id, that the plaintiffs should be 
allowed to amend the statement of claim 
by setting up the new contract and com
pliance therewith and should then have 
judgment for the contract price less the 
freight and the cost of the- articles not 
delivered.

Defendants contended that the written 
agreement was superseded by the new 
arrangement and that the plaintiffs could 
only rely upon an implied agreement to 
pay what the goods received were worth, 
subject to the implied condition, under 
sub-section (a) of section 10 of tin* Sale 
of Goods Act, R S M 1902, «'. 152, that 
they wore reasonably fit for tin* purposes 
for which they were sold.

The original agreement, however, con
tained a proviso that "in the event of 
changes being made in machinery or 
terms mentiom-d in this contract . . . 
or any changes whatever, such changes 
are in no way to supersede or invalidate 
this contract, but it is to remain valid, 
binding and m full force in all its clauses 
except in so far as relates to the specific 
changes.”

Held, that full effect must be given to 
this proviso, and that all the provisions 
of the original Contract, except those 
modified by the new bargain, remained in 
full force.

The original agreement made provision 
for the giving f promissory notes by the 
defendants for instalments extending 
over several years, and that two of such 
not<*s were to bear interest at seven per 
cent, per annum until due, also that if 
such notes were not given the whole 
purchase price should be due and payable
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forthwith, but there was no provision for 
interest in that, event.

Held, that, iis the notes had not been 
given, the plaintiffs were only entitled to 
interest at the statutory rate of five per 
eent jkt annum. Ross v Moon, 17 M 
R. 21.

2. Sale of a number of machines 
together -Delivery of .some, hut not all 
Acceptance of port performanceAc
quiescence Breach of Warranty 
Agreement for lien on land.

The plaintiffs agreed to deliver and the 
defendant agreed to purchase from the 
plaintiffs one lS-horse power traction 
engine, one 40 x tit) Advance separator 
complete, one caboose and one tank and 
pump with hose, the machinery being 
warranted to be complete and ready to 
work, the price to be $1400 to be secured 
by promissory notes payable in three 
successive years. The agreement, which 
was in writing, also provided that the 
defendant would deliver to the plaintiffs, 
at the time of the delivery of the said 
machinery as therein provided or upon 
demand, a mortgage on certain lands to 
secure the purchase money, and that the 
plaintiffs should have a specific lien and 
charge on the said lands for the same. 
The plaintiffs failed to supply the caboose 
or the tank, but relied on the acceptance 
by the defendant of the remaining articles, 
Ins giving of the notes provided for, his 
making of payment son account thereof and 
other acts and conduct showing that lie 
treated the agreement as binding upon 
him. The plaintiffs claimed under the 
original agreement and did not ask for an 
amendment of their statement of claim 
setting up any new or substituted contract 
to pay for the articles retained as upon a 
quantum meruit.

Held, per Dim e, ('. J., (1) The failure 
to furnish the caboose and tank should 
not be a bar to recovery in the action, 
because the defendant failed to comply 
with the provisions of the agreement that 
he should give written notice in case he 
could not make the machinery operate 
well and should return it within ten days 
in such event, and also lieeauso his sub
sequent conduct in making payments on 
the notes and his correspondence showed 
that he considered the contract to be still 
subsisting.

(2) The failure to furnish some parts of 
the machinery should, under the circum
stances, he treated as a breach of warranty 
only, entitling the defendant to have a

proper reduction of the contract price of 
the whole, but not to a rescission or can
cellation of the agreement.

(3) The plaintiffs were entitled to the 
lien on the land provided for by the agree
ment for the amount overdue on the 
nob's, with costs, less the value of the 
articles not delivered.

Hinchcliffi v. liarwick, (187V) 5 Kx. D. 
177, and Hamilton v. Xorthcy Manufac
turing Co., ( lVOOt 31 (). 11. 4<)8, followed

t >n appeal from this judgment,
//eld, pi r Richards, .1, that it should 

be affirmed.
l‘< r Perdue, J. The plaintiffs’ failure 

to deliver some substantial parts of the 
machinery cannot he treated as merely a 
breach of warranty, but must be con
sidered as a failure to perform the contract 
on their part disentitling them to recover 
anything except upon a new or substituted 
contract, to be inferred from the acts 
and conduct of the parties, to pay for the 
machinery actually delivered what it was 
actually worth: Bollock on Contracts, 7th 
Ed. 205; Sumpter v. Hedges. (1KVH) 1 0 
B. 073, and Hart v. Mills, (1840) 15 M. 
* W. 85.

The plaintiffs, having refrained from 
amending their claim by setting up any 
such new contract, doubtless because by 
so doing they would lose the benefit of 
the lien on the land provided for in the 
subsisting agreement, had failed to es
tablish the claim set up and the appeal 
should be allowed and the action dismissed 
with costs.

The Court being equally divided, the 
judgment of Drnuc, C. J., was affirmed. 
Fairchild Co. v Rustin, 17 M. R. 104.

Defendant appealed to the Supreme 
Court, when the judgment appealed from 
was reversed, the Court holding that the 
right of the plaintiffs to enforce the lien 
depended upon the interpretation of the 
whole contract; that the provision as to 
the lien only became operative in the case 
of ft complete delivery pursuant to the 
contract, and that the alternative words 
“or upon demand” must be taken as 
meaning upon a demand made after such 
complete delivery. 30 S.C.R. 274.

3. Shipment Blare of weighing grain 
soil—Costs.

A contract for the sale of a car load of 
wheat to he shipped in the first half of 
October is fulfilled if the grain is loaded 
on a ear on or before the 15th of that 
month, although the bill of lading is not
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.signed until the 17th and is not received 
by the purchaser until the 19th. Ship
ment means simply putting on board.

Hours v. Shawl, (1X77) 2 A. (*. 455, 
followed.

The ear of wheat, in question was 
shipped from a station of the (X. K. 
and was, in the regular course of the traffic 
over that railway, sent to Port Arthur 
and t he wheat was weighed there and not 
at Fort William where wheat sent over 
the ('. 1*. R. is generally weighed; and it 
appeared that the insertion in the contract 
of the words "Fort William weight” was 
inadvertently made by the defendants' 
manager who had prepared it, and that it 
really made no difference to the defendants 
whether the wheat was weighed at one of 
those plan's rather than the other.

lit hi, that plaintiff was entitled to 
recover although the weighing had not 
been at Fort William.

When defendants' manager received the 
shipping bill, he objected to the delay as 
the price of wheat had declined, but 
offered to pay within $5 of the amount 
demanded by the plaintiff.

Ihld, that plaintiff should not have 
incurred the risk of litigation for so small 
a sum, and should be deprived of costs on 
that account. Herr y v. Manitoba Milling 
Co., If, M. R .m

Mil. l \< ERTAINTY OF TERMS.

1. Specific performance Shuns 
Certainty.

Defendant N. agreed with the plaintiff 
as follows: "1 hereby agree to sell to you 
I,Xf)0 shares in the Qu’Appelle Valley F. 
Co.’s stock for the sum of $15,000, you to 
pa\ $10,1X10 to the Hank of Commerce, 
payments of the $15,(XX) to be made as 
follows: $5,(XX) by endorsed note at four 
months, $5,000 by note at one year’s 
date, $5,1 XX) by note at two years’ date, 
at seven per cent., the last named notes 
to be secured by a jHirtion of the stock.

Defendant N. had at this time 2,050 
shares under pledge to the Hank of (\ 
and there was little doubt that the 1.X50 
agreed to be sold were understood to be 
portion of these 2.050.

Almost immediately after making this 
agreement N. sold the shares to his 
co-defendants.

Fixm a bill for specific |>erformanee,
IIehl, 1. That the contract was too 

indefinite in not sufficiently showing what 
particular shares were to be sold.

2. And was uncertain as to the endorse
ment of the notes.

8. And in not providing what jiortioii 
of the shares was to form the security 
for the notes. •

4. The shares could not be transferred 
without the sanction of the directors; and 
the Court will not direct a transfer when 
it has no power to enforce its complete 
execution.

5. Parol evidence to explain any of 
these points or show the understanding of 
the parties would he inadmissible. Ihll v. 
Xorthwood, It M. R. 514.

2. Terms to be Fixed by a Third 
Party.

The defendant gave to the plaintiff the 
following letter. Dear Sir. If you lend 
to T. H. R. of this city the sum of $4,(XX), 
on lot 85, in block 4. * * * 1 will guar
antee to take the property at any time 
for the amount of the mortgage."

Ilehl, 1. That the contract was not 
uncertain because the terms of the loan 
were not agreed to. If the plaintiff and 
T. H R. agreed upon the terms without 
collusion as against the defendant he 
would he bound.

2. The contract was not lacking in 
mutuality because the t imc of performance 
was left io the option of the plaintiff.

8. The Statute of Frauds does not pre
vent the proof, by parol, of the perform
ance of a condition precedent. McCaffrey 
v.(lerrie, 8 M. R. 559.

XIV. Warranty.

1. Fitness of machinery ll'uwr— 
Sale of Goods Act, R.S.M. HX)2, <. 152, s. 
Iff -X at ire.

The defendant by agreement in writing 
dated 21st August, 1909, agreed tc buy 
from the plaintiffs a threshing machine 
and other articles for $HX>5 and to pay 
for same in two instalments, $585 on 1st 
November, 1909, and $580 and interest 
on 1st November, 1910.

Shortly after the date of the contract 
certain threshing machinery was delivered 
to defendant in presumed compliance 
with the contract.

Defendant paid the lir>t instalment and 
gave his note for the other instalment, 
but claimed at the trial that he had done 
so under protest, because the machinery 
was not satisfactory; and he defended 
this action for the amount of the note 
alleging breach of the warranty or con
dition that the machine would (io as good
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work as any of the satin* size sold in 
( 'anaila and that he hail given the notices 
required by the terms of the agreement. 
The agreement contained the provisions 
set out fully in the judgment. The 
defendant sought at the trial, though not 
pleaded, to invoke the aid of section Hi 
of The Sale of Goods Act U.S.M. 1902, 
c. 152, on the subject of implied conditions 
of warranties.

Held, following Sawyer «V Massey ('it. v. 
Ritchu, (1910) 4:i SC R. 614, that the 
clauses of the agreement excluded the 
provisions of the Sal « of Goods Act as to 
implied conditions, and that the pur
chaser’s remedies for breach of warranty 
as to the working capacity of the machin
ery entirely depended on his having 
observed the terms of the warranty, so 
that if the defendant neglected to observe 
these both his defence to the claim on the 
note and his counterclaim for damages 
for breach of the warranty would fail.

The notices relied on by defendant 
were as follows: lie complained over the 
telephone to the plaintiffs' local agent. 
Menzics, who sent to plaintiffs at Winnipeg 
;i telegram reading thus, “Semi Budgiev ; 
.1. M. Ferguson separator laid up.” 
Radgley was an expert in such machinery 
employed by plaintiffs.

Held, that, as the alleged notice con
tained no information as to wherein the 
machinery failed to satisfy the warrantv, 
it was not a sufficient notice to comply 
with the contract, and that there was 
nothing from which to infer a waiver as 
in American AMI v. Scott, 119071 0 W.L.R.
:,:,i )

Held, also, that the provision in the 
contract excluding waiver would apply in

Sawyer <V Massey Co. v. Ferguson, 'JO
M R 161

2. Foreign Judgment Jurisdiction of 
foreign court —Salt of (lootIs Act, R.S.M. 
1902, c. 152, it. Hi 'a i Iniillicit condition 
of 'oh .

1. When a contract for the sale of an 
engine contains a printed form of warranty 
:t' m the fitness of the engine with the 
provision that the agent of the vendors 
may not "add to, abridge or change" 
that warranty *n any manner, the pur
chaser is not precluded from insisting on 
the fulfilment of any other warranty 
specially given in writing by the agent.

2 If tin- vendors accept and fill an 
order for an engine with a provision 
specially written by their agent in it that

the engine is to he satisfactory to the 
purchasers, they thereby waive any limi
tations of tin* authority of their agent as 
to giving warranties that may be embodied 
in the printed part of the order.

ff. As the plaintiffs’ agent knew that the 
engine was required by the defendants to 
drive a particular separator, and that the 
defendants relied on his skill and judgment 
as to its fitness for that purpose, and as 
the engine was an article of a description 
which it was in the course of the plaintiffs’ 
business to supply, there wits, apart from 
any representations of the agent, an im- 
pliisl condition (under sub-section (a) of 
section Hi of the Sale of Goods Act, 
R.S.M 1902, c. 152) that it would be 
reasonably fit to drive the separator.

Chanter v. Hopkins, (1838) 4 M. <t W. 
•199, distinguished.

This action was brought to recover the 
amount of a judgment of an Ontario 
Court against defendants in resjiect of 
notes given for an engine. 1'hese notes 
contained a provision that, in case of 
default, the makers, who were residents 
of Manitoba, might be sued in Ontario 
upon them.

Quare. whether such a consent to the 
jurisdiction of a foreign court would not 
In* recognized by international as well as 
Iiv municipal law: Copin v. .1 damson, 
I'71 I. R 9 Ex 346

As, however, the defendants succeeded 
upon a defence to the original cause of 
action which they were entitled to raise 
in this action on the authority of Hickey 
v. bgreslcy, J1905) 15 M. R. IKM, it be
came unnecessary to decide this question. 
AYic llamhurg Manufacturing Com/mny v. 
Shields, 16 M. It 212.

XV. Miscellaneous Cases.

1. Agreement to enter into an 
agreement for purchase of land Des
cription l{ean<ery of money /hi id on 
account.

1. An agreement to purchase one of a 
number of parcels of land sufficiently 
described to lie selected by the purchaser 
is not void for uncertainty of description 
and, after the selection has been made, 
the purchaser will be bound bv the agree-

2. There is, however, no binding con
tract when the writing signed appears to 
he only an agreement to enter into a 
formal contract for purchase of the land 
to be prepared in the future, although it
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«et* fortli the terms agreed on :is the 
basis of «iieh formal contract.

Front v. Moulton, (lSfitii 21 Ueav. 5Vt>,
followed.

Where such formal contract sub
mitted to the purchaser was not in 
accordance with the preliminary agree
ment which lie had sigiml, but he had 
kept it a long time and tried to deal with 
the land as his own and had not objected 
to the terms of the contract or to the 
nature of the plaintiffs’ equitable title, it 
was held that lie was not entitled to 
recover back money which he had paid 
on account of the purchase.

Semble. The defendant may yet be 
entitled to the return of the money, if the 
plaint ill's do not within a reasonable time 
get in the title contemplated by the pre
liminary agreement and prepare and 
tender a formal agreement as provide for, 
but not if lie rests his defence solely on 
the ground that the agreement he signed 
is vague and uncertain and insufficient 
under the Statute of Frauds. Anglo ('mi
nd inn Lund Co. v. Cordon, IP M. I{. 201.

2. Agreement of contractor with 
proprietor to pay fixed wages to work-

The plaintiffs, as part of their contract, 
for the performance of certain work for 
the defendants, agreed to pay the work
men employed wages at certain minimum 
rates fixed by what was known as “the 
fair wage schedule,” but the defendants 
agreed to pay for the workefrom time to 
time, as the work should progress, the 
amounts certified to be due by the City 
Engineer. The plaintilTs sued for the 
amount of one of these certificates.

Held, that the defendants could not 
keep back out of such amount anything 
by reason of the plaintiffs having failed 
to pay their workmen according to the 
“the fair wage schedule.”

Semble, the defendants' engineer might, 
on ascertaining the fact, have been justi
fied in withholding the progress estimate, 
m which event ii might have been difficult 
for the plaintiff to recover without first 
paying the wages on the basis of the fair 
wage schedule.

Held, however, that the defendants 
were entitled to nominal damages on 
their counterclaim for the plaintiffs' breach 
of contract in not paying the wages agreed 
on, with costs incident to the counter
claim. Kelly v. Winnipeg, IS M. R. 2<V,1.

3. Collateral agreement as to se
curity for payment.

The defendant entered into an agree
ment under seal with A., whereby the 
defendant for a certain remuneration 
agreed to cut cord wood on certain lands 
and haul and deliver it at a certain place. 
The remuneration not having been paid, 
the defendant claimed to hold the wood 
under a collateral parol agreement by 
which it was stipulated that, in case of 
default, the defendant should be entitled 
to such security. In replevin by a pur
chaser from A. of the wood.

Held, that evidence of the parol agree
ment was not admissible, (l)UBt'C, .1., 
dissenting.) Me.Millon v. Ilycrh, 4 M. R. 
7ti.

Reversed lô 8.C.R. 195. See next case.

4. Collateral verbal agreement Ad
missibility of e ride nee of - Work and labor — 
Security Lien.

By an agreement in writing B. con
tracted to cut for A. a quantity of wood 
and haul and deliver the same at a time 
ami to a place mentioned, A. to pay for 
the same on delivery. The agreement 
made no provision for securing to B. the 
payment of his labor, but when it was 
drawn up there was a verbal agreement 
between the parties that in default of 
layment by A. the wood could be held 
>y B. as security and he sold for the 

amount of his claim.
Held, reversing the judgment of the 

court below. Henry, I ,.Imiz. that 
evidence of this verbal agreement was 
admissible on the trial of an action of 
replevin for the wood by an assignee of 
A., and that its effect was to give B. a 
lien on the wood for the amount due him. 
McMillan v. Ilytrx, 15 SC R 194.

6. Construction of statute -lietro- 
n/H clm legislation I mplied covenant Lien 
on land Statute of Li nidations.

The plaintiffs claimed a lien on certain 
lands of defendants for the balance of the 
price of an engine sold to them in 1SH5, 
under a written contract signed by the 
defendants under seal, by which they 
agreed to purchase the engine for a certain 
price and to give their promissory notes 
therefor, and that tlie notes should be a 
charge on the lands in question. After 
the making of the contract, the parties 
agreed to substitute a second-hand engine 
at a lower price for the one described in 
the contract. There was no covenant or 
express promise to pay the money in the
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rum met, and the* claim on the notes was 
barred by the Statute of Limitations. 
The plaintiff company was not licensed 
under the Foreign Corporations Act, R. 
> M , e. 24, s. 13, to take, hold or acquire 
my real estate in this Province.

//iId, (1) That this statute had no 
retrospective effect and could not be 
construed so as to prevent the plaintiffs 
from realizing a charge on lands which 
they had acquired before it was passed.

(2; That, the contract being under seal 
and showing an intention to enter into an 
h rangement to pay the purchase money 

of the engine, the plaintiffs’ right of action 
for the money would not be barred until 
the expiration of ten years from the time 
.t first accrued, notwithstanding that the 
remedy on the notes was barred.

The promissory notes referred to, being 
put in evidence, appeared by the indorse
ments to have been held by a bank at 
maturity, and defendants claimed that 
the right of action was not in the plaintiffs, 
but they had not raised this defence by 
their pleadings or at the trial.

Held, that effect should not be given 
to it now, as plaintiffs might have been 
able to show that the notes had only been 
indorsed for collection, or had been taken 
up since by them. Waterous Engine Works 
' ... v. Wilson, 11 M. R 2H7.

Distinguished AMI Engine Co.' v. 
IIm ins, IG M. R. 547.

6. Construction of Covenants —
Whether dependent or independent.—-Safe

The plaintiff's claim was for payment 
"f the balance of the purchase money of 
land under an agreement of sale in the 
usual form in which the purchaser cov
enanted that he would well and truly pay 

the said sum of money together 
with the interest thereon on the days and 
times mentioned, and the vendor cov
enanted that in consideration of the 
purchaser’s covenant and on payment, 
etc., he would convey and assure or cause 
to be conveyed and assured to the pur
chaser, his heirs and assigns, by a good 
and sufficient deed in fee simple, etc., the 
' tid piece or parcel of land freed and 
discharged from all incumbrances.

Held, following Maairthur v. Leckie, 
1893) 9 M. R. 110, that the two covenants 

were indejjendent and that the defendant 
was bound to pay the purchase money 
before he could call on the plaintiff to 
convey the property, and that it was not

necessary for the plaintiff to prove the 
tender of a conveyance or to allege that 
he was ready and willing to convey, 
although it appeared that the property 
was subject to two mortgages.

With the plaintiff’s consent, the de
fendant’s purchase money was ordered to 
be paid into Court so that the incum
brances could be discharged out of it and 
only the balance paid to the plaintiff. 
Sward v. Tedder, 13 M. R. 5*2. •
COVENANTS.

7. Drunkenness.
Drunkenness is not a ground for setting 

aside a contract, if it caused excitement 
only and did not rise to that degree which 
may be called excessive drunkenness. 
Vivian v. Sroble, 1 M. R. 125.

8. Guaranty -Counter-bond of guaranty 
—Authority of manager for Canada of 
English Insurance Company to bind the 
com/tany by indorsement on bond—Con- 
sidération.

Plaintiffs had given a bond to the 
Municipal Commissioner dated 1st May, 
1904, to insure the faithfulness and 
honesty of the defendant Cornish as 
treasurer of the Rural Municipality of 
Brokenhead for a term of three years in 
the sum of $3000, and the premium for 
tin* thn*e years’ insurance was paid in 
advance.

On March 3rd. 1905, the Company gave 
notice, in accordance with a provision of 
the bond, cancelling the guarantee at the 
expiration of time months, whereby the 
liability of the Company was confined to 
any defalcations of Cornish prior to 3rd 
June, 1905.

This action necessitated the vacating 
by Cornish of his inisition as treasurer; 
but, on it being intimated to the Council 
that the Company would re-instate 
Cornish on the bond if they got a satis
factory counter security bond, the other 
defendants agreed to give such security, 
and the Council votixl to re-appoint 
Cornish.

The manager of the Company for 
Canada, Mr. Alexander, then had pr<*- 
pared a form of counter beeurity bond for 
the defendants to sign, and, after it was 
returned to him signed, he sent to the 
Municipal Commissioner a document 
signed by himself purporting to be an 
indorsement on the original bond re
instating Cornish for a guarantee of $3000 
dating from 3rd June, 1905, to 1st May, 
1907
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Tin* defendants were not asked to 
secure the Company by their counter 
bond against past defalcations and did 
not know that there were any such, and 
the wording of their counter bond did not 
clearly show that it was intended to 
secure the Company against past defal
cations of ( 'ornisn.

Shortly afterwards the Company was 
obliged to pay the amount of its original 
bond to the Municipal Commissioner in 
respect of defalcations of Cornish com
mitted prior to 3rd June, 1905. They 
then sued defendants upon the counter

Held, that, under all the circumstances, 
defendants were not liable, as their bond 
should be held to have relation only to 
the liability of the Company under its 
re-instating contract, and not to that 
under the cancelled bond.

Held, also, that, as there was no 
evidence that Mr. Alexander had authority 
from the Company to make the indorse
ment lie gave, the plaintiffs had failed to 
establish that they had continued the 
guarantee bond previously in existence, 
and consequently there was a total absence 
of consideration for the defendants’ 
counter bond, and for that reason also 
they were not liable upon it. London 
Guarantee and Accident Go. v. Cornish, 17 
M. R. I ts.

9. Hiring and service (Juanturn mer
uit— bearing service Inf ore expiration of

The plaintiff's claim was for four 
months' wages. He swore that the hiring 
was by the month at $17 per month, but 
defendant stated that the hiring was for 
a definite period of eight months for $130, 
no time having been fixed for payment, 
and his account was corroborated by a 
witness who was present when the bargain 
was made.

Plaintiff left the service of defendant 
after four months without his consent 
and without any valid reason or excuse.

Held, follow ing Smith v. Hughes, (1X71)
L. R. (i Q. B. 507, that the plaintiff was 
bound by his bargain, even if he had 
misunderstood the legal effect of it, and 
could m>« recover anything for his services 
without fully completing his contract.

Cutter v. Cowell, (1705) 2 Smith’s L. (’. 
1, and Britain v. Bossiter, (1870) II (). R. 
H. 123, followed. Knox v. Munro, 13
M. R Hi.
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10. Intention ascertainable only 
from words and acts of contracting 
party.

If a man’s words or acts, judged by a 
reasonable standard, manifest an intention 
to agree in regard to any matter, that 
agreement is established, and it is im
material what may be the real but unex
pressed state of his mind on the subject.

The defendants, in authorizing a Mr. 
Bristow to employ a contractor to jK-rform 
certain repairs to their building, supposed 
that he was the local agent of their 
architect Stone of Montreal to whom 
they had complained of certain defects in 
his plans necessitating such repairs, and 
supposed that Stone had recognized his 
liability for such defects and had author
ized Bristow to have the repairs made. 
Stone had not, however, given any such 
instructions to Bristow and Bristow had 
in fact ceased to be in Stone’s employment 
some weeks before the defendants arranged 
with him about the repairs.

Bristow employed the plaintiff who in 
good faith did the work without any 
notice or knowledge of what was in tin 
minds of the defendants' officers.

Helil, that the defendants were liabh 
to the plaintiff for the cost of the work. 
Watson v. Manitoba Free Cress Co., 18 
M. R. 309.

11. Order for chattels given under 
seal -Covenant to give mortgage on land in 
statutory farm to secure purchase money 
Nature of relief to which covenantee en
titled Bight of offerer to withdraw from 
jiurchasc before acceptance —Vendor's rem
ains when purchaser refuses to complelt 
purchase Bight of action for price oj 
goods when pro/terly in them has not /tassnt 
to the purchaser.

1. An order for the supply of goods 
executed under seal is not revocable before 
acceptance as an ordinary order might be: 
Xenos v. Wickham, (1866) L.R. 2.H.L. 
296, and Watcrous v. Cratt, (1899) 30 
O.R. at 541; and, if the goods have been 
supplied, the vendor may sue for the 
price which the purchaser has covenanted 
to pay, notwithstanding the purchaser 
has attempted to cancel the order, re
turns! the goods and refuses to carry out 
the purchase. In such a case the vendor 
is not restricted to an action for damages 
for the breach of contract.

Waterous Engine Works v. Wilson, 
(1896) 11 M R 287, and Sawyer v. Bob- 
ertson, (1900) 1 O.L.R. 297, followed.
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When the contract provides that, if 
the purchaser should refuse to accept the 
goods or give the notes stipulated for, the 
whole purchase money shall become due 
and payable forthwith, the purchaser may 
be sued for the whole price in either of 
-aid events, notwithstanding that the 
property in the goods has not passed to 
him by reason of a provision that the 
ownership of, and title to, the goods 
should remain in the vendor until the 
purchase price be fully paid.

The contract in this case further 
provided that, for the purpose of securing 
payment of the price of the machinery, 
the defendants would deliver to the 
plaintiffs a mortgage on certain land in 
the statutory form.

Held, that it should be declared that 
the plaintiffs have an equitable mortgage 
on the land to secure the money and that, 
as tlw whole amount was now due and 
payable, the plaintiffs should have the 
ordinary judgment for foreclosure or sale, 
as they may elect, with the usual inquiries, 
taking of accounts as in the case of 
an ordinary mortgage with the statutory 
covenants, giving the defendants the 
statutory time, twelve months, to redeem; 
but that they were not entitled to a 
decree containing the usual provisions for 
the sale of the land by the more summary 
process to satisfy their lien or charge; and 
it was not necessary to require the actual 
execution of a mortgage by the defendants 
in order to give the plaintiffs full relief. 
(iaar Scott Co. v. Ottoson, 21 M. R. 462.

12. Penalty or liquidated damages.
A contract for the sale of 1500 tons of 

coal to be paid for in car load lots as 
ordered within a fixed period contained 
the following provision : “And for the 
insuring of the more effectual /terformance 
of this agreement, the purchasers further 
agree to pay to the vendors * * * * the 
sum of one dollar as a jtenalty by way of 
liyui'lated damages for every ton of the 
said full amount not ordered and paid for 
by them on the first day of April, 1907.”

Held, that, the contract should be con
strued as providing for the payment of $1 
per ton as a penalty only and that, as the 
plaintiffs had suffered no damages from 
the refusal of the defendants to take the 
whole 1500 tons, they could recover 
nothing.

Willson v. Low, (1896] 1 Q. B. 626, 
Hudson on Building Contracts, 519; Joyce 
' a homages, par. 1298, 1300, 1301 ; Mayne 
on Damages, 155; 19 Am. and Eng. Enc.

1 »2., followed. Brock v. Royal Lumber 
Co., 17 M. R. 351.

13. Promise to devise interest in 
land Part verformana Statut* of 
Frauds, s. 4 -Will Laps* of derise to 
party who predeceased It stator Acceptance 
of offer by conduct—Representation in
fluencing conduct.

The plaintiff was an illegitimate 
daughter of 1). C. Kinsey who lived in 
Winnipeg with her mother until the 
plaintiff was about six years old, when 
the parents separated, the plaintiff going 
abroad with her mother, who died in 1897.

In 1899, correspondence ensued between 
the plaintiff and her father which resulted 
in the plaintiff returning t<> live with her 
father in Winnipeg until his death in 
1903, leaving no will except one made in 
1881 by which he had left all his property 
to David Young, his heirs, executors, 
administrators and assigns. David Young 
died in 1887. It did not appear that 
Kinsey had any relatives living except 
the plaintiff. #

V|wm the facts proved in evidence and 
fully set out, the trial Judge found 
that there was a definite offer by Kinsey 
in writing that, if plaintiff would corne to 
him and live with niin as his daughter, he 
would keep her ami leave all his property 
by will to her, that the offer was accepted 
in writing, though not in formal terms 
and also by acts and conduct, that 
plaintiff had fully performed her part of 
the contract, and that the fact that 
Kinsey had not made the promised will 
should he attributed to mere negligence 
and proerast mat ion.

Held, that plaintiff was entitled to the 
assistance of the Court by way of specific 
performance of the agreement, notwith
standing the want of mutuality, which is 
not material after the one party has 
performed completely all he had under
taken to do.

Fry on Specific Performance, pars. 465, 
468; Fitzgerald v. Fitzgerald, (1873) 20 Gr 
410; McDonald v. McKinnon, (1878) 26 
Gr. 12, and Roberts v. Hall, (1877) 1 O R. 
388, followed.

Complete performance by one party 
entitles him to enforce a contract against, 
the opposite party notwithstanding the 
Statute of Frauds: McDonald v. McKin
non, (1878), 26 Gr. 12; Halleranv. Moon, 
(1881) 28 Gr. 319; Bulky v. Rblley, 
(1865) 34 Beav. 478, and Loffus v. Maw, 
(1862) 3 G iff. 592.
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M add i son v. Alderson, (1883) 8 A.(\ 
467; Walker v. Iloughner, (1889) 1H O.li. 
44H; Crons v. Cleary, (1898) 21) ().R. 542, 
and Mdiugaii v. Smith, (1892) 21 S.C'.lt. 
293, distinguished, the last three eases on 
the ground that, in each of them, the 
deceased with whom the agreement was 
alleged to have heen made had clearly 
shown his intention in regard to it by 
subsequently making a will contrary to 
the terms thereof.

The two executors named in Kinsey's 
will of 1881 also predeceased the testator, 
and the defendants, the National Trust 
Company, had taken out letters of ad
ministrai ion of the estate of Kinsey with 
that will annexed. The executors for the 
will of David Young were also made 
parties defendant in this action.

Ildil, following Jarman on Wills, pp. 
307, 308, and Williams on Executors, pp. 
1072, 1074, that the bequest and devise 
to David Young lapsed on his death in 
the lifetime of the testator.

Order for judgment giving the whole 
estate to the plaintiff. Kinsey v. Sa- 
tional Trust, 15 M. R. 3A

14. Restraint of trade S/ieciJic de- 
livery of chattels—Sjucific /tcrformance of 
covenant, and of an ex/tress trust—Affirma- 
tivc and negative covenants.

Specific performance of a covenant to 
act as the agent of another will not be 
enforced.

A covenant not to “handle” a certain 
class of goods during a specified term of 
years is void, as being in undue restraint 
of trade, there being no limitation of 
territory. The language was also held to 
be too vague and uncertain to enable the 
Court to order an injunction against the* 
defendant in the terms of the covenant.

Where there is an affirmative covenant 
in an agreement and the parties have 
themselves settled and set out in the 
contract what the defendant is not to do, 
no further negative covenants will be 
implied from the affirmative one.

Order made for the delivery over by 
the defendant to the plaintiff of certain 
orders for pictures taken by defendant ns 
agent of the plaintiff from customers under 
the circumstances set out in the statement, 
and for the taking of an account of the 
dealings between the parties. Bentley v 
Bentley, 12 M. R. 436.

16. Sale of crop of hay to grow 
during ensuing season Subsequent sale 
of land to a third /tarty with knowledge of

purchaser's right to hay Breach of con
tract Sale of Goods Act, U.S.M. 1902, c. 
152, x. 2 (//) Interest in land.

In March, 1910, the defendant sold to 
the plaintiff the crop of wild hay to grow 
during the ensuing season on a certain 
quarter section of land and received pay
ment therefor in full. She shortly after
wards sold and convoyed the land by 
transfer under The Real Property Act to 
one Savage without any reservation, 
though she informed Savage of the prior 
sale of the hay to the. plaintiff. Savage 
obtained a clear certificate of title to the 
property before the hay was ready to cut, 
and he prevented the plaintiff from getting 
any of it.

IIdd, that, whether or not the plaintiff 
could have any tight of action against 
Savage, the defendant, having by her own 
act disabled herself from performing the 
contract with the plaintiff, was liable to 
the plaintiff in damages for the breach of 
it: Leake on Contracts, 6tn ed. p. 617.

Held, also, that, as the thing sold does 
not come under the definition of the word 
"goods" given in the Sale of <ioods Act, 
the right given to the plaintiff was an 
interest in land similar to that discussed 
in Decock v. Barrager, ( 1909) 19 M.R. 34, 
and the case of Eredkin v. (Hines, ( 1908) 
18 M.R. 249, did not apply. Shar/te v. 
Dundas, 21 M. R. 194.

16. Signature by person unable to 
read l erbal agreement Sale of Goods 
l</. USAI. 1902, c. 162, s 20, isd. i.

W hen a man capable of reading and 
understanding a document, and having an 
opportunity to do so, affixes his signature 
to it, though without reading it, he should 
be held bound by its contents. But that 
rule does not apply when a man incapable 
of reeling a document is induced to sign 
it by a representation that it is an entirely 
different document.

The plaintiff's agent, in negotiating the 
sale to the defendant of a second hand 
threshing outfit, assured him that the 
separator was in first class condition and 
would do first class work and, if not, he 
should be at liberty to return it. The 
defendant agreed to take it upon these 
terms and, not being able to read English, 
signed the usual order form upon being 
assured by the agent that it was a paper 
showing the bargain made.

Held, that the defendant was not 
bound by anything contained in the order 
which was an addition to or inconsistent 
with the verbal agreement made between
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tin- plaintiff's agent and himself, and that 
In' had a right to return the machines 
when he found that they were not as 
represented, and to have the promissory 
notes he had given delivered up and ean- 
i riled .as, under Rule 4 of section 20 of 
tL • ^*1“ •'< <:'V)-h X-t, R.S.M. 1002, e. 
1.V2, tin* property in the goods ha<l not 
passitl to the defendant. American AMI 
Engine Co. v. Tourond, 19 M. R. OtM).

Si i AGREEMENT TOR SALE OK IjAND, 2.
XliBIOt H i .
Vrbitration and Award, 2.
Kills and Notes, VIII, 8.
Kuilding Contract, 1, 3, 7.
t ’ompany, II, 1; IV, 1.
' *ORPORATION, 3.
Distress for Rent, 1.
Evidence.
Illegality, 4.
Misrepresentation, III, 4.
Mi nicipality, VI, 1.
Negligence, VII, 6, 7.
I'leading, XI, 5, 8, 17.
Principal and Agent, III, 2.
Railways, V, 1.

Vendor and Purchaser, I; VI; VII,
• 10

Winding-up, IV, 1.

CONTRACT FOR WORK 
AND MATERIALS.

See Sale of Goods, VI, 6. 
— Warranty, 4.

CONTRACT OR TORT.

See Pleading, XI; 6.

CONTRACT UNDER SEAL.

See Parties to Action, 5.

CONTRACTOR AND 
UB-CONTRACTOR.

Se^ Negligence, VII, 5.
— vrties to Action, 10.

CONTRIBUTION.

See Principal and Surety, 1.

CONTRIBUTORIES.

See Examination of Judgment Debtor,
3.

See Winding-up, IV, 1, 8.

CONTRIBUTORY NEGL’GENCE.

See Automobile.
— Hotel Keeper.
— Lord Campbell’s Act, 3.
— Municipality, 111, 1."
— Negligence, I; V, 1, 3; VI, 5.
— Railways, IV, 3; VII, 1; VIII.

CONVERSION.

See Will, II, 1, 2.

CONVEYANCE ABSOLUTE IN FORM 
BUT GIVEN AS SECURITY.

Evidence Intention, character of evi
dence of.

To induce a court to declare a deed, 
absolute on its face, to have been intend
ed to operate as a mortgage only, the 
evidence of such intention must Ik- of ther 
clearest, most conclusive and unqucst ion- 
able character. McMicken v. Ontario 
Hank, 20 S. C. R. 548.

See Indemnity, 4.
— Mortgagor and Mortgagee, IV, 2, 3.

CONVEYANCE OF LAND SUBJECT 
TO MORTGAGE.

See Indemnity, 4.

CONVEYANCING PRACTICE.

See Vendor and Purchaser, VIII, 3.
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CONVICTION

1. Certiorari Apjteal from order grant- 
ing \ecessary material Verifying order
-Sufficient return to writ of certiorari— 

Return by two Justices when conviction by 
three -Conviction of receiving stolen goods - 
Sufficiency of eviilence—Agreement to pay 
damages amt mit to appeal—Costs against 
private jrrosecutor.

< >n an appeal against an order made in 
Chambers granting a writ of certiorari, a 
prœdpe setting down the appeal was 
filed with the I'rothonotary, but the 
proceedings in Chambers, the affidavits 
arnl other documents upon which the 
order was made were not brought into 
Term, nor was the order, or a copy of it, 
verified in any way.

Ili Id, that an objection that the papers 
and proceedings were not properly before 
the Court was fatal, and the appeal 
dismissed, with costs.

A return to a writ of certiorari made by 
one or two of several convicting Justices, 
provided they, having the record in then- 
custody, can return it, is a sufficient

L. was convicted before three Justices 
of the Peace of receiving stolen goods, 
viz., one bedstead, knowing the same to 
be stolen. The bedstead was of about 
the value of 11.25. II" took it openly, 
and in the day time, from a room occupied 
by himself until then. This room was 
opposite one in which the prosecutor was 
at the time, lie asked one G., to assist 
him in taking it to pieces for the purpose 
of removing it. It was left at the door, 
outside, before it was placed on the waggon 
in which it was removed. The prosecutor 
assisted in loading some of the things to 
be removed, when the bedstead was in 
the waggon, at the bottom of the load, 
but it did not appear whether he saw it. 
When questioned about it afterwards by 
the prosecutor, L. admitted having it in 
his possession, but claimed that it was his 
proj>erty. When convicted, and threat
ened with imprisonment, he was induced, 
in consideration of not being sent to gaol, 
to agree in writing to return the liedstcad 
within forty-eight hours, to pay ail costs 
of the Court, and $f>() damages, and not 
to appeal against the conviction, lie 
returned the bedstead within the time 
agrml upon.

On motion to quash the conviction:
Held, that the conviction must be 

quashed, there being no evidence of any

sut
felonious intent on the part of L. in any
thing he did.

Ilelil, also, that the whole proceedings, 
arrest, trial and conviction, were a gross 
abuse of criminal process, for the purpose 
of obtaining an undue advantage in a 
most trivial matter.

The private prosecutor was ordered to 
pav the costs.

The conduct of the Justices in ficing 
parties to such an outrageous agreement 
commented on.

Reg. v. Young, û O. It., 100, and Hey. 
v. Kennedy, 10 O. It., 398, approved. 
Keg. v. Lacoursiere, 8 M. It. 302.

2. Habeas corpus— Rule nisi.
A rule to quash a conviction may, in 

the first instance, be to show cause why a 
writ of habeas corpus should not issue, 
“and why, in the event of the rule being 
made absolute, the prisoner should not be 
discharged out of custody without the 
issuing of the said writ, and without his 
being brought before the Court.”

The rule may at the same time ask for 
a writ of certiorari as well as of habeas 
cor mis.

A warrant of commitment which recites 
a conviction must show upon the face of 
the recited conviction that the offence was 
one over which the committing magistrate 
had jurisdiction.

Where, therefore, the conviction was 
for obtaining $12 by false pretences, and 
by statute the convicting magistrate 
could only convict and pass sentence in 
case the prisoner pleaded guilty, and the 
conviction did not show that the prisoner 
had so pleaded.

Hell, that the conviction ought to be 
quashed. Reg. v. Collins, 5 M. It. With

3. Masters and Servants Act.
A conviction under The Masters and 

Servants Act was quashed on the ground, 
inter alia, that the complaint was made 
more than a year after the cause of it 
arose, the Act requiring such complaints 
to be made within six months from the 
offence charged. Merritt v. Rossiter, T. 
\\ , I.

4. Selling liquor without license
Onus of proof.

1. The prosecution need not prove the 
absence of a license. The onus is on the 
prisoner to prove its existence.

2. A commitment must agree substan
tially with the conviction. Formal var-
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i.inces arc not fatal. Thus where the 
,I 'feet in the conviction was in reciting 
that the defendant was adjudged to pay 

i fine, and in default to be imprisoned and 
pt at hard labor (hard labor not having 

been awarded), but the operative part 
made no reference to hard labor,

llehl, to be unobjectionable ujwjn
• ibeat corpus.

3. A conviction adjudged imprisonment 
m default of payment of the fine and 
' nsts “and charges of conveying her to 
ilu' common gaol, amounting to the 
further sum of-------- dollars.” Held, in
valid, and the prisoner was discharged. 

3 M It. 1.

6. Veterinary Surgeon —Questions
• lised upon Certiorari Waiver of irregu

larities by appearance -Imposition of un-
iminted costs.
A. B. was convicted of practising as a 

veterinary surgeon without the proper 
<i - edification.

II'Id, that the conviction was good, 
although it did not allege any particular

An objection of res jiulicata cannot be 
urged upon certiorari if not taken before 
the magistrate.

The absence of a formal adjournment 
■ ! the proceedings before a magistrate may 
lie waived by subsequent, appearance.

X conviction stated the offence to have 
n committed in the County of Norfolk. 

"Hie information charged the offence as 
i the Municipality of North Cypress in 

< 'ounty of Norfolk in the Province of 
M nitoba. By statute the Municipality 
"t North Cypress was in the County of 
Norfolk. In the absence of any affidavit 
I' living that the magistrate had juris-

IIehl, that an objection that no offence 
within the Province had been shewn was 
untenable.

Costs unwarranted by statute having 
been imposed.

Held, that the conviction was bad. Re 
H My, <i M. R. 472.

•s'<c Ballot Box Stuffing.
• Certiorari, 1, 3.
- Criminal Law, XII, 1, 3; XIII, 3;

XVII, 13.
- Criminal Procedure, 2.
- Liquor License Act.
• Municipality, VII, 4.
- Practice, XXVIII, 3.
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1. Alteration of boundaries of school 
district Liability for debt.

The boundaries of the defendant school 
district had been changed several times 
since the issue, in 1881, of the debentures 
sued on in this action, leaving only a 
fraction of its original territory, and its 
name had also been changed from the 
“Protest ant School District of Donore” 
to the “School District of Donore, number 
118,” under the Public Schools Act of 
1890.

IIelil, that defendant was liable for 
the debentures in question and the 
interest thereon, notwithstanding these 
changes. Canada Permanent Loup tfc 
Savings Co. v. Donore, 11 M It. 120.

2. Borrowing money without a by
law Town Corporations Act, C.S.M. c. 
10—Municipal loan—Corporate seal.

The defendants were incorporated under 
the Manitoba Town (Corporations Act, 
C. S. M. c. 10. Section 377 of that Act 
provided that town loans, whether by 
issue of debentures or otherwise, should 
only be made on a by-law of the council 
to that effect.

The defendants being indebted to the 
Ontario Bank, which was pressing for 
payment, the town council passed a reso
lution referring the matter to the Finance 
Committee with power to act. As the 
plaintiffs held in their hands for sale a 
arge amount of the debentures of the 

town, the Committee arranged to give 
the Bank an order on the plaintiffs for the 
amount of the debt. The order was 
accordingly prepared and signed by the 
mayor and secretary-treasurer, sealed 
with the seal of the corporation, and sent 
to the Bank Manager. The action of the 
Committee was duly reported to the 
town council, and the report was adopted. 
The plaintiffs afterwards accepted the 
order, and paid the amount to the Bank. 
They then Drought this action to recover 
the amount of the order from the de
fendants.

Ilehl, that the transaction was in the 
nature of a loan of money, and that the 
plaintiffs could not recover without proof 
of a by-law having been passed, signed 
and published in accordance with the 
provisions of sections 208, 213 and 211 of 
the said Act, and, no such proof having 
been given, that the plaintiffs must be 
non-suited.
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Bernardine v. North Dujferin, 10 S.C.R, 
.r>S 1, distinguished. Macarthur v. Portage 
la Prairie, 0 M. It. 588.

3. Contract not under seal.
W hile the defendant's Municipal Coun

cil was in session it verbally contracted 
with the plaintiff for the construction by 
him of a bridge on a travelled road. 
During the work some payments were 
made upon account, and after its comple
tion a resolution was passed accepting the 
bridge and direct ing payment. The coun
cil afterwards repaired the bridge and it 
was used by the public. There was no 
by-law authorizing the construction of 
the road or the contract accepting or 
dealing with the bridge.

In an action for the money,
Held, that, the contract not being 

under seal nor it or the work authorized 
or adopted bv by-law, the plaintiff could 
not succeed. Bernardine v. North Dujferin, 
ti M. It. KK.

Reversed, lit S.C.H. 581. See next 
case.

4. Contract not under seal Perform
ance Adoption M uniri/talUy Py
lon'—Manitoba Municipal Art, 1.884, s.
III.

A corporation is liable on an executed, 
contract for the performance of work 
within the purposes for which it was 
created, which Work it has adopted and 
of which it has received the benefit, though 
the contract was not executed under its 
corporate seal, and this applies to munici
pal as well as other corporations. Ritchie, 
C.J., and Strong, J., dissenting.

In see. Ill of the Manitoba Municipal 
Act, 1884, which provides that municipal 
corporations may pass by-laws in relation 
to matters therein enumerated, the word 
“may” is permissive only and does not 
prohibit corjMirations from exercising their 
jurisdiction otherwise than by by-law. 
Ritchie, C.J., and Strong, J., dissenting. 
Bernardine v. North Dujferin, 19 S.C.R. 
S61

5. Employment of counsel by City —
Acceptance of sendees Liability if cor/me
ntion on executed contract -Winni/teg Char
ter, u 173,358,883

1. The employment of counsel to 
conduct an inquiry into any matter 
connected with the good government of 
the City of Winnipeg, or with t he conduct 
of any part of its public business, is not

one of the matters which, under section 
472 of the City Charter, may be dealt 
with otherwise than by by-law, although 
the Council, by section 833, may, by 
resolution, authorize the Judge of the 
County Court to make such inquiry.

2. The employment of the plaintiff, a 
barrister, to conduct such an inquiry 
having been by resolution of the Council 
only, lie could not recover in an action 
against the City for the amount of his 
bill of costs, in the absence of some formal 
acceptance of his work by the Council, 
although lie had completed it according to 
his instructions.

Waterous v. Palmerston, (1892) 21 
S.C.R. 550, followed.

Clarke, v. Cuekjield I’nion, (1852) 21 
L.J.Q.B. 349; Laiiford v. Bilhrieay, (1903] 
1 K.B. 772, and Bernardine v. North 
Dujferin, (1891) 19 S.C R. 581, disting
uished.

3. The Council could not, under section 
258 of tin1 Charter, delegate its powers to 
a committee of the council without a

4. Per Howell, C. J. M., and Cameron 
J. A. There would have been no liability 
in this ease even if the work had been 
formally accepted by the Council unless 
such acceptance were by by-law.

Hunt v. Wimbledon, (1878) 4 C.P.D. 
48, and Young v. Leamington, (1883) 8 
A.C. 517, followed. Manning v. IVtn- 
ni/teg, 21 M. R. 203.

6. Employment of time keeper with
out seal - Cor/Miration - Employment — 
Seal.

Held, a timekeeper is not such a 
“superior officer” that his employment by 
a corporal ion must be under seal. Cordon 
v. Toronto, Manitoba and North West 
bind Co, 2 M. R. 318.

7. Power to borrow -Power to mort
gage real estate —Ultra rires—Construction 
of statutes.

An agricultural society incorporated 
under The Agricultural Societies' Act, 55 
Vic., c. 2, (M. 1892), has no implied 
power to borrow money or to mortgage 
real estate belonging to it, notwithstanding 
the provisions of section 9 of the Act 
prohibiting a sale, mortgage, lease or 
other disposition of any real property of 
the society unless authorized at a general 
meeting of the society; and the district 
registrar was right in declining to register 
a mortgage of such a society given to
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«•cure a loan of money to erect buildings 
on its real estate

Hr in on (’Urn 1 ires, p. 122; Fisher on 
Mortgages, n. lilt»; The Queen v. Sir 
Charles Reed, (1880) f> (j. It. I). 583, and 
lUnekhurn Huilding Society v. Cunliffe, 
(1882) 22 Ch. I). til, followed.

Hickford v. The (band Junction Railway 
Co., Is77) 1 S.C.R. 09ti, distinguished.

II < hi, further, that the statute of 1899, 
v. 21, s. 33, empowering the Municipality 
of Uoekwood to guarantee a loan to the 
society, “to be effected or procured for the 
purpose of erecting buildings and the 
improvement of the grounds of the said 
society,” could not be construed as giving 
the society any |>ower which it had not 
before, for a misapprehension of the law 
by the Legislature has not the effect of 
making that the law which the Legislature 
had erroneously assumed it to be: North- 
West Electric Co. v. Walsh, (1898) 29 S.C.R. 
33

Re Rock wood Electoral Division Agri- 
cu'l urnl Society, 12 M. R. ti55.

Distinguished, Stobart v. Forks, 13 
M R. 184.

Sec Criminal Law, IX, 1.
• Expropriation, 2.
• Garnishment, V, 3.

Malicious Prosecution, 3.
Principal and Agent, V, 1.
Summary Conviction.

CORRUPT PRACTICES.

See Election Petition, IV.

COSTS.

1. Appeal from Taxation.
II Dim lamer in Mortgage Action. 

111. Of former Action unpaid.
IV Of Injunction Motion.
V. Of Proceeding Against Over- 

holding Tenant.
VI. Scale of.

VII. Separate Defences.
VIII. Separate Issues.

IX. Solicitor Paid by Salary.
X. Under 7 & 8 Edward VII, c. 12.

XI Verdict for Amount within 
Jurisdiction of County Court. 

XII Witness Fees.
XIII Miscellaneous Cases.

1. Appeal from Taxation.

1. Carrying in objections before
Master Chamber ordet Attending to 
settle Attending to hear judgment - In
structions to defend.

On an appeal from a taxation of costs 
on the equity side of the Court, it is not 
necessary that the should have
carried in his objections before the 
Master; but, in the event of his succeeding 
on the ground not taken before the 
Master, he may be ordered to pay costs.

The costs of settling a Chamber order 
allowing an ap|>cul from the Referee as to 
the amount of security for costs, are 
simply the costs of an ordinary attendance 
for the order.

On the equity side of the Court, no fee 
is allowetl to counsel or solicitor for 
attending to hear judgment. The fee 
with brief covers this.

Only one fee is allowed for instructions 
to defend, irrespective of the number of 
defendants. No such fee is taxable as 
instructions for answer.

It was sought to tax a fee to agents in 
Toronto, for revising and settling an 
affidavit of documents, on the ground that 
the head office of the defendant bank was 
there. The usual charges for preparing 
the affidavit had been allowed the solici
tors in Winnipeg.

Held, that this item should not be 
allowed.

Karl of Shrewsbury v. Trappes, 8 Jur. 
N. S. ôst), distinguished.

Letters and telegrams sent for the con
venience of witnesses out of the jurisdic
tion, beyond the necessary cost of pro
curing their attendance, are not taxable.

Where the Master allowed a brief to 
one of the defendants at the hearing but, 
on appeal from the taxation, the defendant 
claimed an increased allowance,

llelil, that it was a matter peculiarly 
within the province of the Master to 
determine, and that his ruling should not 
be disturbed.

The Master allowed only $100 for 
counsel for defendant B., although B. had 
obtained a judge’s fiat for $150. $100
was the full fee charged in the bill of 
costs, and there was no evidence that a 
larger fee was paid.

llelil, that the Master was justified in 
allowing only the fee of $100.

To be allowed the costs of a witness 
attending at a trial, but not called or 
examined, it is necessary to show' four 
things: (1) That he was a necessary and

5509
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material witness. (2) That he was in 
attendance. V$) What lie was brought to 
depose to. (4) The reason why he was 
not examined. McMicken v.OntarioBank. 
8 M R. 613.

2. Certificate.
Held, there can be no appeal from 

taxation until a certificate has been issued. 
Union Bank v. Douglass, it M. It. IS.

3. Counsel fees.
Under the then present circumstances 

of thi1 Province1,(1889) the Court exorcised 
a control over the quantum of counsel fees 
taxed by the Master. O'Connor v.Brown,
6 m. it. m

4. In County Court action Witness 
fees—Counsel fees —County Courts Art — 
Transcript of jiulgmenl -Effect of

There is an appeal to the Court of 
(Queen’s Bench from the decision of a 
County Court judge on taxation of costs 
if a question of legal principle is involved.

A defendant in a replevin suit in a 
County Court took a veterinary surgeon 
to the plaintiff’s residence, in order to 
examine the animal in question, for the 
purpose of giving evidence at the trial. 
1'lie defendant succeeded in the action, 
and on taxation of costs the County Court 
clerk made an allowance to the veterinary 
surgeon for his time and expense's, and to 
the defendant for his expenses accompany
ing him. This was affirmed by the 
County Court judge on revision of tax-

llekl, that this allowance was improper.
No counsel fee can he allowed in a 

County < 'ourt to any person except a duly 
qualified barrister or attorney, and if the 
objection is taken the onus is on the 
icrson claiming, to prove his title to the

Schedule C of the County Courts Act, 
1SS7, provides that “the costs must be 
strictly taxed according to the very letter 
and spirit of the tariff, and before taxation 
of witness fees the fees must be actually 
paid, unless the judge otherwise orders/’ 
On taxation the County Court clerk 
allowed certain witness fees, which hail 
not been actually paid. On revision of 
taxation by the County Court judge he 
made an order allowing them.

Ih Id, that the County Court Judge had 
jurisdiction to make the order.

Semble, where judgment has been 
obtained in a County Court and a tran
script has been obtained and filed in

another County Court or in the Court of 
Queen's Bench, it still remains a judgment 
of the original County Court. Tait v. 
Burns, S M. It. 19.

6. Evidence on Taxation of costs of 
demurrer -Costs of application to reply and 
demur -Counsel fee* -Discretion of Mash r 
to incrcast -Tariff Interpretation of—Inf
erence of counsel fees to J tulye Effect of 
omitting to refer -Appeal as to counsel fees.

Upon a taxation of costs before the 
Master, no evidence was produced upon 
a large number of items, but the parties 
relied merely on the oral statements of 
the respective attorneys, and the entries 
in the books of the Court and of the clerk 
in Chambers.

On appeal from the Master’s taxation,
Held, that a Judge should not interfere 

when he has not before him the statements 
on which the parties chose to rely, or any 
propcv evidence of the state of facts pre
sented to the Master.

Held, also, that no evidence not before 
the Master .-hould be used on the appeal.

A plaintiff applied for and obtained 
leave to reply and demur, and by the 
order the costs oi the application were 
made costs in the cause. Plaintiff suc
ceeded on the demurrer, and the defendant 
afterwards obtained leave to file certain 
pleas on payment of the costs of the 
demurrer.

Held, that the costs of the application 
to reply and demur were not part of the 
costs of the demurrer.

The Master for over ten years, and his 
predecessor before that, having interpreted 
the proviso for taxing increased counsel 
fees under item nine of the heading 
“Counsel Fees” in the tariff of February, 
1875, as applying to all previous counsel 
fees in the tariff, as well as fees at trials, 
and this practice having been approved 
by i hr late < Jhief Just ice \\ ood,

Held, that, the application of the 
proviso being somewhat ambiguous, a 
Judge should not interfere with an inter
pretation supported by such long practice 
and such high authority.

The rules as to counsel fees provide 
that: “Where any fee is subject to be 
increased in the discretion of the Master, 
either party to the taxation may, during 
its progress, require that such item shall 
be referred by the Master to a Judge, 
whose decision shall be final.”

Hell, that, if the parties choose to 
allow the taxation to be closed without 
insisting on such a reference, they should
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he taken as electing to he bound hv the 
Master's judgment, and a Judge will not 
nt erf ere un un appeal from the taxation. 

Livingstone v. Rowand, 8 M. R. 298.

II. Disclaimer in Mortgage Action.

1. Defendant not entitled to coats.
One of two defendants in a mortgage 

case who was entitled to a one half- 
mien st in the equity of redemption, 
till'd a disclaimer as follows:—“After the 
service of the bill of complaint herein 
upon me, 1 offered to quit claim any 
l ight or interest that 1 had in the matters 
in question in this suit to the plaintiff, 
and the plaintiff refused to accept said 
offer, and 1 disclaim all right, title and 
interest, legal and equitable, in any of 
the said lands and premises, and 1 claim 
to be hence dismissal with my costs of 
suit incurred subsequently to said offer."

//c/d, upon a hearing upon bill and 
answer, that the disclaiming defendant was 
not entitled to costs. Manitoba Invest
ment Association v. Moore, 4 M. R. 41.

2. Defendant ordered to pay.
To a foreclosure bill alleging that the 

defendant C. was the assigns* of the 
equity of redemption, and was entitled to 
redeem, the defendant C. filed a disclaimer 
and asked to be dismissed with costs.

//c/d, upon a hearing on bill and 
answer, that the defendant < should 
pav the costs occasioned bv the disclaimer. 
Wilton v. Wilton, 4 M. R. 227.

111. Of Former Action Unpaid.

1. Stay of proceedings Appearance.
A defendant is not entitled to a stay of

proceedings until the costs of a former 
action for the same cause of action are 
paid, when more than a year has elapsed 
since the entering of appearance in the 
former action, and no further proceedings 
have been taken therein, and the plaintiff 
is consequently out of Court.

Semble, an application for a stay of 
proceedings, until the costs of a former 
action are paid, cannot lie made until the 
defendant has appeared. Ewart v. Han
over. 8 M. R. 210.

2. Staying proceedings -Declaration 
of right- Queen's Bench Act, 1895, s. 38,

The plaintiff had, before the Queen’s 
Bench Act, 1895, came into force^brought
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an action to recover tin* value of land 
claimed to have been sold for taxes when 
none were in arrear, in which action 
defendants had recovered judgment for 
their costs by demurrer to the declaration.

Plaintiff then brought this action 
claiming, under sub-section 5 of section 38 
ui the Queen's Bench Act, 1895, a declar
ation of right to compensation and 
damages. He had not paid the costs of 
the former action.

Ilihl, following Col>betl v. Warner, L. R. 
2 Q. B. 108, that the relief sought was 
substantially the same as in the former 
action, ami that proceeding-* should lie 
stayed until the costs of it were paid. 
Clemons v. St. Andrews, 11 M. R. 245.

IV. Of Injunction Motion.

1. Dismissing Bill.
Pending a motion for injunction the 

plaintiff took out a pracipe order to 
dismiss his bill.

Held, that the defendant’s costs of the 
injunction motion we re properly taxable 
under this order. Jenkins v. Ilyan, 5 M. 
R. 112.

2. When refused.
Upon a motion to continue- an injunction, 

whie h was re-fused, ne> order was made as 
to costs. Afterwards the plaintiff's bill 
was elismisse-d with costs.

Hi hi, that the- e-e>sts of the inotiem were 
taxable- as costs in the cause. Frontenac 
Loan Co. v. Morice, 4 M. R. 439.

V. Of Proceedings against Overhold- 
1*0 Tl HAUT.

1. Scale of.
The costs of prexicedings uneler the 

statute with reference to ovcrholding 
tenants shoulel be taxeel ace-e>rding to the 
scale of proeee-dings u|nm the trial of an 
action in ejectment. City of Winnipeg v. 
Guiler, 3 M. R. 23.

2. Scale of -Landlords uml Tenants 
Act, H.S.M. 1902, c. 93—Summary pro
ceedings for ejectment.

The costs of a summary proceeding 
under the- Landlorels ami Tenants Act, 
R.8.M. 1902, c. 93, to eject a tenant, are 
the e-osts of an action in the King’s Bench 
anil taxable on the same scale. West 
Winnipeg Development Company, Landlord, 
and Smith, Tenant, 20 M. R. 274.
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VI. Scale ok.

1. Amount sued for not ascertained
in any way -Superior scale.

Plaintiff nurd defendants for goods 
supplied, amounting to $224. There was 
no evidence that I he articles were made 
or supplied at an agreed price or to show 
that the amount claimed was ascertained 
by the act of the parties.

IIchi, plaintiff entitled to superior scale 
costs. The mere rendering an account 
with prices stated is not ascertaining the 
amount by the act of the parties. Mont
gomery v. McDonald, I M. R. 232.

2. Judgment by default Defendant 
abroad.

I pon judgment by default no judge’s 
certificate for costs is necessary or proper. 
Monkman v. Prillie, 3 M. U. 684.

Sa also: Verdict for Amount within 
Jurisdiction of County Court, XI

VII. Separate Defences.

1. By same solicitors.
The bill alleged a partnership between 

the plaintiffs and the defendants A. and 
IV; that A. in fraud of the plaintiffs sold 
out the partnership projierly to the 
defendants I)., K. and I’.; and that the 
defendants, the < I. Bank, had upon de
posit some of the moneys of the firm. 
The prayer was for a rescission of t he sale, 
a dissolution of the firm and the usual 
accounts.

1)., IT and F. answered jointly and were 
held entitled to a separate bill of costs.

A., B. and the bank answered separately 
through the same solicitors, and were 
represented at the hearing by separate 
counsel. They were held entitled to one 
lull, m which might be charged the 
separate answers and counsel fees, and 
any services which related exclusively to 
the defence of any one defendant. Mc- 
Donald v. Cunningham, 3 M. R. 30.

2. Taxation.
IDId, 1. That no general rule can be 

laid down upon the question as to the 
taxation of separate bills of costs to de
fendants appearing by separate solicitors.

2. At the present day the Court is 
much more inclined than formerly to

insist upon parties having «lie same, or a 
common, interest joining in t heir defences.

3. The rule as to joining in -defences is 
not limited to the cases of trustee and 
cestui qne trust, mortgagor and mortgagee, 
assignor ami assignee.

4. Residences widely separated may be 
a reason for answering separately, but not 
for representation by separate counsel.

5. The question may be raised, as well 
upon taxation under interlocutory orders, 
as after decree.

A number of {arsons joined together 
and purchased property in the name of a 
trustee, who executed to the plaintiff a 
mortgage upon it to secure money bor
rowed. Some of t he purchasers joined in 
a bond to the mortgagee to secure the 
repayment. In a suit for sale under the 
mortgage and for a |>ersonal order against 
tin* bondsmen, an order was made post
poning the hearing and ordering the 
plaintiff to pay to the defendants the 
costs of tin* day. I’nder this order the 
taxing officer gave one bill of costs to A. 
B. and (’., three defendants who had not 
signed the bond; one bill to I), and IT, 
who had executed the bond; and no bill 
at all to F., an assignee of one of the 
purchasers against whom no relief was 
prayed other than the sale, and who had 
answered consenting to a sale. Upon

llcld, (Affirming Dubuc, J.), That the 
officer had exercised a proper discretion as 
to A. B. C. I). and IT, but that as to F., 
the order having directed his costs to la* 
>aid, he should have a bill taxed to him, 
>ut as he should not have answered oi 
appeared it should be the smallest possible. 
Balfour v. Drummond, f> M. It. 1.

3. Set-off of costs —Severing défaillants.
The costs of an interlocutory proceed

ing were awarded to the defendants. 
Upon taxation one bill only was allowed 
to the defendants S. and M. From the 
taxation S. appealed, but was unsuccessful 
and was ordered to pay the costs to the 
plaintiff, but no direction was then made 
as to set-off.

Afterwards the costs under both orders 
were taxed. The Master made no appor
tionment. between S. and M. of the costs 
payable to them. The plaintiff applied 
to set off the costs payable hv S., 
against S.’s share of the costs payable to 
S. and M.

Order made without costs. Balfour v. 
Drummond 5 M. R. 242.
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VIII. Separate Issues.

1. Action against administrator -
/'/cm’ administrant.

To an action upon covenant and in 
del»t against an administrator, the de
fendant pleaded as to $5,000, payment, 
and to the whole declaration certain out
standing judgments and plene adminis
trai il prirter.

The plaintiff succeeded upon the plea 
of payment and the defendant succeeded 
upon the other plea.

//e/d, ( Kill am, .1., dissenting) affirming 
the decision of Taylor, J., that the plain
tiff was entitled to the general costs of the 
action and the defendant to the costs of 
the issue upon which he was successful. 
McArthur v. Macdonnell, 3 M. R. 029.

°. Apportionment of costs when 
defendant succeeds on one issue.

Action for damages for trespass on the 
plaintiff's land or, in the alternative, for 
a mandamus directing the defendants to 
place matters in train to assess the com
pensation due to the plaintiff for the 
lands taken for the purposes of the de
fendants’ railway. At the trial, the,Judge 
held that there had been no trespass but 
that the plaint iff was entitled to the 
mandamus asked for.

Ihid, that the j Inintiff was entitled to 
the general costs of the action, notwith
standing the finding against him on the 
i>sue of trespass. Calvert v. C. N. R., IS 
M R 307.

3. General verdict Hasten for plaintiff
Casts of issues found for unsuccessful 

/tarty— Costs of plaintiff entering record 
after defendant has entered one.

When there is a general verdict for the 
plaintiff and the posted is for the plaintiff 
on the whole record, the taxing officer 
cannot go behind this and allow costs to 
tin* defendant for any issue u|ion which 
he may have succeeded. His only remedy 
is to apply to the Judge who tried the 
cause to amend the postea.

Where a defendant has entered a 
record and given notice of trial, the 
plaintiff is not entitled to the costs of 
also entering a record, but where the 
daint iff laid done so and his record had 
>een used at the trial and the verdict 

entered ujion it, it was held too late to 
object to the costs lieing allowed him. 
Pian v. Romieux, 7 M. R. 591.

IX. Solicitor Paid my Salary.

1. Right to costs from opposite 
party.

The defendants’ attorney was a salaried 
officer of the Company, but by the agree
ment was entitled to any costs which 
could be taxi'd against opposing litigants.

IhId, that the defendants were entitled 
to tax the usual costs against the plaintiff. 
Harvey v. C. P. R., 3 M. It. 43.

2. Right to costs from opposite 
party.

The defendant’s solicitor was a salaried 
officer of the corporation. The only 
agreement was a by-law by which the 
solicitor was appointed and his salary 
fixed. No reference was made as to 
costs which could he taxed against 
opposing litigants and evidence of the 
practice was excluded.

IleltI, that the defendants were entitled 
to tax the usual costs against the 
plaintiff. McLennan v. Winni/sg, 3 M. 
It. 82.

X. Under 7 & 8 Edward VII, c. 12.

1. Counterclaim King's llench Act,
s. 2, «-s. (c i as amended by s. 17 of c. 12 of
748 Rdu l II

For the purpose of the taxation of 
costs, a counterclaim was, before the 
amendment of sub-section (cl of section 
2 of the King's Bench Act, made by s. 17 
of c. 12 of 7 iV s Edward VII, providing 
that the word “action” should include 
suit, set-off and counterclaim, always 
treated as a cross-action: Emerson v. 
Guerin, 12 P.R. 399, and that amendment 
has made no change in this respect, but 
was passed to make it clear that the new 
rule limiting the amount of costs that 
might be taxed, introduced by section 1 
of the same statute, should apply to 
set-offs and counterclaims as well as to 
act ions.

The plaintiffs, therefore, who became 
entitled to the costs of their action and 
of the defendant’s counterclaim, were not 
limited to $300 (outside of disbursements) 
on both bills, but only on each separately. 
Ijes Soeurs de la ('liante v. Forrest, 20 M. R. 
301.

2. Hearing on further directions 
after reference and report Amendment 
of j wig ment — King's Reach Act, Rules 
038, 639—Tfixation—Discretion of trial
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Judge to make s/tcc.ittl order allotcing full 
taxable costs.

At the trial of this action before 
Mathers, C.J., K it., a reference to the 
Master wasordeml, the plaintilT was given 
costs up to and including the trial, further 
directions and costs of the reference were 
reserved, and the plaintiff was refused an 
order under section 1 of chapter 12 of 7 
and 8 Edward VII, allowing him to tax 
full costs notwithstanding the statutory 
limit of $300 At the hearing on further 
directions before another Judge, judgment 
was ordered to be entered for the plaintilT 
for a large amount and he was awarded 
the subsequent costs, but no application 
was made for an order as to costs under 
said section.

Held, that, after such judgment had 
been drawn up and entered, the Judge 
before whom the action was originally 
tried could not make an order for the 
allowance under said section of costs of 
the reference in excess of the $300 limit 
which the plaintiff had already taxed 
under the first judgment, and that the 
plaintiff would have to abide by the final 
udginent he had entered unless he could 
lave it amended under Rules 638 or 639 

of the King’s Bench Act .
Quaere, whether the “ trial Judge” 

spoken of in said section, for the purposes 
of such an application, is not the Judge 
who presided at the hearing on further 
directions. Buchanan v. Win ni/teg, 21 
M. it mi.

3. Injunction -Interlocutory motion or 
application.

A motion for an interim injunction is 
an interlocutory motion or application 
and, although an appeal from an order 
granting it is taken to the Court of Appeal 
and there allowed with costs, such costs 
and nH other costs of the action payable 
by the opposite party are limited to $300 
and actual disbursements by section 1 of 
the Act 7 & S Kdw. VII, c. 12.

Section 2 of the Act only applies to 
appeals to tin* Court of Appeal from the 
final disposition of an action or proceeding 
in the Court of King’s Bench and there
fore does not apply to an appeal from an 
order granting an interim injunction. 
Traders Bank v. Wright, 17 M. R. 695.

4. Reference to Master and further 
directions.

The limitation of costs provided for by 
section 1 of chapter 12 of 7 & 8 Edward 
VII applies to all costs up to and inclusive
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of the final determination of the action in 
the Court of King’s Bench, and, although 
there has been an expensive trial followed 
by a reference to the Master and a hearing 
on further directions, the costs of all of 
which were given to the plaintiff and, as 
ordinarily taxable, would largely exceed 
said limit, the taxing officer could not, 
without such a cert'fient e from the trial 
Judge as that section requires, allow the 
daintiff in all more than $300 and dis
bursements. Buchanan v. City of Winni- 
/trg, 21 M. H. 714.

XI. Verdict for Amoi nt within Juris
diction of County Court.

1. Action in King’s Bench against 
County Court bailiff for wrongful 
seizure of goods Count g Courts Act, 
R.S.M. 1902, c. 3s, s. 13—■Order granting 
costs on the King's Bench scale.

Section 13 of The County Courts Act, 
R.S.M. 191)2, c. 38, allowing an action to 
be brought in the King’s Bench against 
a County Court bailiff for (amongst other 
torts), wrongful seizur * of goods under 
an execution, no matter what the amount 
claimed, and only depriving the plaintiff 
of costs in case he recovers less than $10 
damages, having been, with immaterial 
changes, in every County Courts Act 
since the first (1879), is not affected by 
the granting to the County Courts in 
1891 of jurisdiction in claims against 
bailiffs for torts, so that such an action 
can, and may properly, be brought in the 
King's Bench and, if the amount of 
damages recovered is not less than $10, 
although within the jurisdiction of the 
County Court, the trial Judge has a 
discretion, under chapter 12 of the 
statutes of 1908, to allow the plaintiff 
costs on the King's Bench scale and to 
certify to prevent the defendant from 
setting off any costs, which discretion 
will not be interfered with by the Court

Sh!!iim/lmr v. Whittier, IS M. R. 14!) 
followed.

Campbell v. Joyce, 15 \V. L. R. 29, 291.

2. Certificate against set-off of costs.
Section 133, sub-section 2, of the Ad

ministration of Justice Act of 1885, as 
amended by 49 Vic., c. 35, s. 17, requires 
that a Judge must find, before he is 
warranted in giving a certificate to prevent 
a set-off of costs, that ‘‘the plaintiff had 
reasonable ground for believing that he 
had the right of withdrawing the case
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from the County Court and bringing it in 
the Court of Queen's Bench, or that the 
defendant without just cause defended 
the same.”

IIthl, that, for the purpose of either 
alternative, the onus is upon the plaintiff 
to bring out in evidence any fact upon 
which the certificate may be based, and 
that something more than the fact of the 
recovering of some sum is necessary to 
show that the defendant without just 
reason defended the actio i

W ithout determining whether it could 
be Raid that tin1 defendant without just 
reason defended, if the circumstances were 
such that he was without just reason for 
defending further than by paying money 
into Court,

Held, that, when the claim is unliquid
ated, the defendant cannot be taken to 
have defended without just reason, be
cause he did not pay money into Court. 
Ward v. lira un, 7 M. It. 220.

3. Certificate against set-off of costs.
Where an action is brought in the 

Queen’s Bench on a cause of action clearly 
within the jurisdiction of the County 
Court, a certificate to prevent a set-off of 
full Queen's Bench costs will be refused. 
Macdonald v. Harrison, 8 M. R. 163.

4. Construction of statutes -Statute* 
r> luting to procedure as affecting /u nding 
litigation—Increase af jurisdiction of lower 
court after commencement of action in 
higher—Certificate for costs < n King’s 
liench scale —King's Bench Act, Buie 033.

A statute increasing the amount that 
may be sued for in a County Court is one 
relating to procedure and applies to 
pending litigation, so that a plaintiff who 
has recovered a verdict in a King’s Bench 
action for an amount then within the 
jurisdiction of the County Court is not 
entitled to tax King’s Beheh costs without 
netting from the Judge a certificate under 
Buie 033 of the King’s Bench Act, 
although the amount of the verdict 
exceeds the amount that could have been 
sued for in the County Court when the 
action was commenced.

Todd v. Union Bank, (1K00) ti M. It. 
457, followed.

Cnder such circumstances, however, 
such certificate should be given prevent
ing, also, any set-off of costs by the 
defendant. Rosenberg v. Tymchorak, 18 
M B 310.
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6. Defendant abroad -County Court

Where upon the face of the record the 
action appears to be one within the 
competence of the County Court, the 
daintiff is not. merely because the def
endant resided without the Province, 

entitled to Queen's Bench costs. Such 
absence may be ground for obtaining a 
judge’s certificate for Queen's Bench 
costs, but without such certificate only 
County Court costs can be taxed. Coch
rane Manufacturing Co. v. Banner, 3 M. 
It. 1411.

6. Interlocutory judgment for $460, 
followed by verdict tor $77 more (J
H. costs When allowed.

Where a plaintiff obtained an inter
locutory judgment for $100, as to which 
the defendant did not defend the action, 
and afterwards a verdict for $77 more,

Held, that the plaintiff was entitled to 
full Queen’s Bench costs.

Pion v. Romieux, 7 M. R. 591, com
mented on. Smart v. Moir, H M. R. 203.

7. Jurisdiction of Judge to allow 
counsel fee on application made after 
trial.

The plaintiff recovered an amount 
within the jurisdiction of the County 
Court and the trial Judge certified to 
prevent a set-off of costs, thus allowing 
the plaintiff County Court costs. The 
taxation of these was adjourned to permit 
an application to the Judge for a hat for 
a counsel fee.

Held, that the authority which the 
County Court Judge could exercise in a 
like case had become vested in the trial 
Judge in this court, that the latter was 
not functus officio after giving his certifi
cate at the trial and had jurisdiction to 
grant a fiat for a counsel fee. Mont
gomery v. Bellyer, 14 C. L. T. Occ. N. 356.

8. Practice.
On an application for a direction to the 

Master as to the scale on which the costs 
of an action in the Queen’s Bench under 
the former practice should be taxed, so 
far as the record showed the action ap
peared to be within the jurisdiction of the 
County Court and no certificate for costs 
on the 'Queen’s Bench scale had l>een 
granted by the trial Judge, hut plaintiff 
contends! that the evidence showed that 
the action was really one for the balance 
of an unsettled account exceeding in the
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whole $101), run I therefore beyond the 
jurisdiction of a County Court.

Ihhi, that, in the absence of such a 
certificate, the record alone and not the 
evidence should I"' looked at, and that,
under section 02 of the A. .1. Act, |{ S M
e. I, only County Court costs should he 
allowed to t lie plaint iff, and t lie defendant 
was entitled to set off the difference in his 
costs of defence between the Queen’s 
Bench and County Court scales.

Miller v. Hearer Mutual Fire Ins. Co, 
(ISlit , 15 I C. C. I*. 75, followed. Allan 
v ( 'lo uglier, 12 M B 327.

9. Question of title to land Sale of 
growing irihl Inn/ Hreorh of im/iliiil irar- 
runti/ of title Action brought in King's 
!U nch J uritulictioii of Count g Court.

Action in the King's Bench for damages 
for breach of an implied warranty of 
title on sale to the plaintiff of growing 
wild hay which was held to be personal 
and not real property. The statement of 
claim alleged that the defendants did not 
own the land or the hay. This was 
admitted in the statement of defence.

Ili'lit, that the title to the land was 
not brought in question and that, as the 
amount of damages recovered was only 
$305, the County Court had jurisdiction 
and the plaintiff was not entitled to a 
fiat for costs on the King's Bench scale.

• Glim . il \\. L. I «. • I v

10. Scale of costs.
Action brought in the Queen's Bench 

for $225, for goods sold and delivered,
Ill-Ill, that the action might have been 

brought in the County Court, and that 
the plaintiff was not entitled, therefore, 
to tax Queen's Bench costs. Corker v. 
Sunn, 2 M. It. 30.

XII. Witness Fees.

1. Attendance of official to produce 
documents which might have been 
proved by certified copies.

Since The Franchise Act, ISOS, provides 
that the voters’ lists used at an election of 
a member of the House of Commons may 
he proved by the pr< duct ion of certified 
copies, it is unnecessary to procure the 
attendance of the Clerk of the Crown in 
Chancery from Ottawa to produce the 
lists at the trial of an election petition, 
and the costs occasioned by procuring his 
attendance will not be allowed to the
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successful petitioner as against the re
spondent, but instead thereof only what 
the certified copies of the necessary parts 
of the li ts, if procured, would have cost. 
Hi Lisgar Election, 11 M. It. 268.

2. Expenses of qualifying witnesses 
to give evidence King's lb nch Ad,
i: ih 1, 963,904

The successful parly in an action cannot 
have taxed to him under Itules tit 13 and 
«.Hit of the King's Bench Act, B > M 11102, 
e. 41), as party and party costs, the ex
penses incurred in qualifying witness»* to 
give evidence at the trial.

Sub-section (.s of section 39 of the Act, 
which provides that, when there is any 
conflict between I lie rules of equity and 
common law, the former shall prevail, 
refers to matters of substantive law and 
not to matters of mere practice, and the 
equity rule formerly in force in England 
under which such expenses might have 
been allowed is not in force here, for by 
Buie 1 all practice inconsistent with the 
Act was abolished and, as to all matters 
not provided for, the practice is, as far as 
may be, to be regulated by analogy to 
the Act and Buies. Harry v. Stuart, IS 
M. B. ÜI4.

XIII. Miscellaneous Cases

1. Action for account in equity
Trustees Mortgage.

Plain tiff, being second mortgagee of 
certain property on which the defendants 
had the first mortgage, filed a bill to 
compel them to account for the surplus 
proceeds of the property which they had 
sold under their mortgage. Defendants 
admitted a surplus of $28 and offered to 
pay it; but the plaintiff, contending that 
the solicitor's costs of the sale proceedings 
were excessive, refused to accept this. At, 
the hearing of the cause a decree was 
made with a reference to the Master to 
take an account, when the Master re
ported that the surplus payable by tin* 
defendants was $64.16, having taxed 
down the bill of solicitor's costs. The 
matter then came ls-fore the Court for 
the determination of the costs of the suit.

Ilelil, that the plaintiff was liable for 
defendants’ costs up to and including the 
hearing and decree, and that no subse
quent costs should be allowed to either 
party. Charles v. Jones, 35 Ch. D. 544, 
followed. Giles v. Hamilton Provident it* 
Loan Society, 10 M. B. 507.



COSTS.

2. Action for defamation - Verdict 
r $1 damages—King's Bench Act, Unie 
! / -LiUl Act, It S.M., 1902, c. 97, «.

1.5, </.'• amendai by QEdio.VI/.,c. 30., s. 2.— 
7 ,v S Edw. VII, c. 12, s. 3.

l'in* statute 7 <fc 8 Edxv. VII, c. 12, by 
' ion 3, in effect rent uls both sub-section 

. "f Rule 931 of the King's Bench Act 
I section 13 of The Libel Act, H.S.M. 

1902, c. 97, us to the right of a plaintiff 
in an action of slander to costs whether 
1 recovers substantial or only nominal 

■ I images, so that the ordering of costs is 
in the absolute discretion of the trial 
.lodge.

Section 2 of chapter 30 of 9 Edw. VII, 
unending section 13 of The Libel Act, 

i- passed inadvertently and without 
i iving to section 3 of e. 12 of 7 and 8 
Kdw. VII. the effect it has upon a proper 
construction being placed upon it.

(inn,ill v. Bradley, (1878) A.C. 944, 
followed. Shillinglaw v. Windier, 19 M. 
K. 149.

3. Answer instead of demurrer.
A bill prayed foreclosure and ejectment.

I he answer attacked the mortgage and
title in defendants. At the

hearing defendants submitted to fore- 
lo-ure, but contended that ejectment 

ght not, upon the frame of the bill, to 
I"' decreed and plaintiff did not press for

Held, that the plaintiff should have 
tin costs of a simple foreclosure merely.

If a defendant answers when he might 
have demurred and the case goes to a 
hearing, no costs will be given to either 
party. Eden v. Eden, 6 M. R. 596.

4. Arbitration under Railway Act—
Titration of costs—Railway Act, R.S.C. 
l'WO.r. 37, «. 2, *-*. (5), *. 199—Arbi- 
Irotor's fees—Counsel fees—Fees of ex fieri
triti, esses.

1. 1’rider sub-section (5) of section 2 of 
tin Railway Act, R.K.C. 1906, c. 57, 
interpreting the word “costs” used in

•lion 199 of the Act, as including fees, 
counsel fees and expenses, the costs of an 
mvner who succeeds in an arbitration 
under the Railway Act should be taxed as 
between solicitor and client.

Malvern Urban District v. Malvern,
W0 s:$ L.T. 826, followed.
2. The tariff of costs prescribed for 

* rdinary litigation may be accepted as a
neral guide for taxing the costs of such 

n arbitration; but when, in the opinion 
i the taxing officer, the fees fixed by that
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tariff are inadequate compensation for the 
services necessarily and reasonably rend
ered, he is not bound by it and should 
not follow it.

3. For the purposes of the taxation of 
such costs the arbitration began when the 
Company served notice upon the owner 
offering an amount which they were 
willing to pay and naming its arbitrator, 
and items for work done even before that 
date should be allowed if they were for 
work that would properly be costs of the 
arbitration if done after that date; for 
example, Fee perusing the order of the 
Railway Commissioners giving leave to 
expropriate, and taking instructions.

4. The owner was entitled to tax the 
f<*es paid to the arbitrators on taking up 
the award.

Shrewsbury v. Wirral, [1895] 2 Ch. 812, 
distinguished.

5. Counsel fees allowed by the taxing 
officer were reduced to $100 per day for 
first counsel and $75 per clay for second 
counsel.

6. The fees actually paid to expert 
witnesses should not necessarily be allowed, 
but only fair and reasonable fees for the 
time occupied in attending before the 
arbitrators and in qualifying themselves 
to give evidence.

7. The costs of the taxation, including a 
fee* of $25 for the argument before the 
Judge, should be borne by the Company. 
Rc Canadian Northern Railway and 
Robinson, 17 M. R. 579.

6. Countermand of notice of trial —
Counsel fee advising on evidence—Counsel 
fee unth brief.

Where a plaintiff gives notice of trial 
and afterwards countermands within the 
proper time and then discontinues, the 
defendant may tax a counsel fee advising 
on the evidence, but not a counsel fee 
with the brief. Union Bank of Canada v. 
Morriset, 7 M. R. 470.

6. Defendant against co-defendant.
The bill was filed against Y. and 8. to 

remove from the registry a conveyance 
from a former owner to Ÿ. as a cloud on 
the title. Plaintiffs had agreed to sell to 
S., who derlin<*d to complete on account 
of the registration of the decs! sought to 
be removed. 8. allowed the bill to be 
noted pr> confessa against him, but 
appeared at the trial, and asked for costs 
against his co-defendant Y., on the ground 
that by registering the conveyance to him 
the suit had been occasioned.
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Ilel/l, that the appearance of S. was 
unnecessary, and he was not entitled to 
costs. Sutherland v. Young, 1 M. It. 94.

7. Discharge from imprisonment.
Hi hi, the court has no jurisdiction to 

impose the payment of costs as a condition 
of discharge from custody. Monkman v.:

Distinguished, ('otter v. Osborne, 17 M.
R

8. Discontinuance.
At the trial, after the ease was calk'd, 

but, before it was oneni'd, the plaintiff 
withdrew the record and immediately 
afterwards took out a rule to discontinue.

Il< hi, 1. That the defendant was en
titled to tax the costs of preparing for 
trial and f es paid to counsel.

2 A fee to one counsel of $40. was 
allowed. Poison y. Burke, 5 M. It. 31.

9. Examination of Defendant —
Shortening of lime to answer.

Hell, 1. Plaintiff is not entitled to the 
costs of an irregular examination of one 
defendant, to discover the address of his 
co-defendant, as costs in the cause.

2. Nor to the costs of an application to 
shorten the time for answer. McCaffrey 
v. Rutledge, 2 M. It. 127.

10. Examination for discovery -
King's Bench Act, Rule 932—Parties to

A liât will not be grantM under Rule 
932 of The King’s Bench Act to tax to a 
plaintiff the costs of the examination of 
a defendant who was not a necessary or 
proper party to the action, although no 
objection <m that ground was taken prior 
to the application for the fiat.

An insolvent debtor who has made an 
assignment for the benefit of his creditors 
is neither a necessary nor a proper party 
to an action by the assignee to set aside 
a fraudulent preference given by him.

IVeÙH v. W. rdell, (1874) L. It. 19 Eq,_ 
171, and Bank of Montreal v. Black, (1894) 
9 M. It. 439, followed.

Ribbons v. Dan iil, (1888) 12 l’.lt. 478, 
distinguished. Schwartz v. Winkler, 14 
M. It 197.

11. Interplea 1er —Liability of execution 
creditor for -Abandoning on jirsl return of 
sum mons—ComjKin y—Liquidator.
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B. obtained a judgment against a joint 
stock company and placed a fi. fa. in the 
hands of the sheriff of the I astern Judicial 
District. The sheriff seized certain goods, 
which were claimed by the Bank o British 
North America. The sheriff then obtain
ed an interpleader summons. While the 
summons was pending, and after B. had 
obtained an enlargement, an order was 
made winding up the Company and 
appointing a liquidator. On the return 
oi the summons, B. aske I that the 
liquidator be substituted in his stead.

Held, that B. must either take an 
issue, or be barred and pay the costs of 
the claimant and the sheriff.

B. also placed a Ji. fa. in the hands of 
the sheriff of the Central Judicial District, 
wh > also seized certain goods, which were 
claime 1 by A. The sheriff notified B's. 
solicitors, who replied advising him to 
interplead. On the first return of the 
interpleader summons, B. abandoned.

Held, that B. was not liable for costs.
Stephens v. Rogers, ti M. R. 29X, and 

Stark v. Midthcws, \V. N". 1SS3, 170, dis
tinguished. Blake v. Manitoba Milling 
Co., N M. It. 427.

12. Judgment for portion of claim 
admitted to be due.

A plaintiff being entitled to an order to 
sign judgment for a portion of his claim 
(under section 30 of the (j. B. Act) is 
entitled to the costs down to that period. 
McAnneary v. Flanagan, 3 M. It. 47.

13. Leave to plead after demurrer 
overruled —Costs, payment of, before plead-

Demurrer to the declaration was over
ruled. Defendants appealed and again 
failed. They then applied for leave to 
plead, which was granted, but only upon 
condition of first paying the costs of the 
demurrer and appeal. Toussaint v. Thomp
son, 5 M. R. 53.

14. Master’s office, fees in—Taxation
—Counsel fees.

In a proper case an appeal from the 
Master will be allowed upon the quantum 
of counsel fees.

Two fees of $100 each reduced to two 
of $50 each.

The Master may allow upon proceedings 
in his office one fee of $20, instead of the 
usual $1 or $2 per hour; but has no power 
to exceed that amount. Rankin v. 
McKenzie, 3 M. R. 554.
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16. Mechanics’ and Wage Earners’ 
Lien Act, R S.M. 1902, c. 110, s. 37
Counsel fees as disbursements.

Counsel fees not shown to have been 
actually paid should not on taxation of 
ciisis be treated as actual disbursements 
within the meaning of section 37 of the 
Mi rlianics’ and Wage Earners’ Lien Act, 
U > M., 1902, c. 110.

Cobttan Manufacturing Co. v. Lake 
"> Hotel Co., (1903) 5 O.L.K. 117, 

fi-Unwed. Lcibrock v. Adams, 17 M. It.

16 Old affidavit usedon new motion.
I pon an interlocutory application, dc- 

!• mlant refiled material used by him upon 
previous application, which he had 

made, and which had been refused without 
costs. An order was granted upon the
1 w application with costs. Upon taxa
tion, the Master allowed the costs of pre- 
pa- mg the old material, but, upon appeal,

IL Id, that such costs were improperly
• Mowed. Hooper v. Bushell, 5 M. II. 300.

17. Partnership suit—Costs when assets
• • ujfir ient.

I -ually the costs of a partnership suit 
an paid out of the assets; that is what 
:1 mains of the partnership property after 
payment of debts, including the balance 
du*- m any of the partners.

Whe t- the assets are insufficient for the 
layment of costs then the deficiency must 

borne by the partners in proportion to 
'h. ir share of the profits. Curran v. 
( any, 4 M. It. 450.

18. Postponement of hearing.
Held, a trial being postponed because 

m the unavoidable absence of a material 
witness, the costs should be costs in the 
• ause. Vivian v. Wolf, 2 M. 11. 122.

19. Power of Taxing Officer.
Held, a taxing officer has power to 

allow or disallow affidavits used on an 
plication, without ejqnreee direct on.
A motion was refused upon a tech- 

nical objection, and the Master disallowed 
affidavits filed in answer to the motion.

His discretion was not interfered with 
- n appeal. Ogilvie Milling Co. v. Small,
2 M. It. 120.

20. Power to award — Certiorari —
Quashing conviction.

The Court has authority under its 
general powers to award costs against a 

- tendant on dismissing a rule nisi to

quash his conviction, although he has not 
entered into a recognizance to pay costs, 
if unsuc-essful. lieg. v. Starkey, 7 M. It. 
262.

21. Prohibition—Practice.
Where a party applies for prohibition 

without raising the question of jurisdiction 
in the Court below and having it decided 
there, if no cause be shown to the rule, he 
is not entitled to costs. Massey Manu
facturing Co. v. Hanna, 7 M. It. 572.

22. Rival claimants to fund in Court
—Payment into Court by Truste -Petition 
for payment out—Practice—Reference to 
the Master.

\\ here there are rival claimants to a 
fund in Court, and each is held entitled to 
a portion of the money, eich should bear 
his own cos's except in so far as they 
have been increased by one claiming more 
than he was entitled to; and then any 
increased costs occasioned by such un
founded claim should lx; paid by him to 
the other party.

It is no objection to the petitioners’ 
claim for costs that the Judge on an ex 
jtarte application ordered a reference to 
the Master, instead of disposing of the 
matter himself. lie Hamilton Trusts, 10 
M. It. 588.

23. Setting aside order.
Plaintiff obtained an order to set aside 

a judgment, of non-pros, upon payment 
of costs. The costs not having been paid, 
the defendant moved to rescind the order 
ami for payment of the costs of the former 
application.

Held, that the former order should be 
rescinded, but the costs of it could not be 
or lered to be paid. Hailey v. Fortier, 3 
M. H. 670.#

24. Supplementary material on mo
tion —Counsel fees —Brief—Taxation.

1. Where the material upon which ft 
party is moving is defective, and he is 
allowed to amend or supply what is 
wanting, he cannot tax the costs of doing

2. The discretion of the taxing officer 
as to the amount of counsel fees not inter
fered with.

3. A second term brief allowed at the 
amount for which a second copy of the 
evidence could have been got from the 
shorthand writer.

4. Where the defendant succeeds on 
part of the issues, but the plaintiff obtains
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it verdict, the defendant is entitled only 
to such costs as arc1 exclusively applicable 
to the issues on which he succeeds. 
Morris v. A nuit, 4 M. R. 307.

26. Winding up—( 'red ilnrs rejrrescal
ator Costs of Com/man.

In Winding Up proceedings the costs 
of the appear nee of a creditors’ repre
sentative should he allowed, whenever 
such appearance is not clearly unnecessary, 
and the mere fact that the interests of the 
creditors and official liquidator are 
identical is not a sufficient reason for 
refusing costs. He Ijike Winni/My Trans
portation Co., 7 M. R. 00.').
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COUNTERCLAIM

1. Arising after writ issued.
A defendant cannot, counterclaim in 

respect of a cause of action not matured 
before the issue of the writ.

A plea of counterclaim should show 
that it was payable before and at the 
commencement of the action.

(Over-ruling Taylor, J., Dubuc, J. 
dissenting.)

Sharp v. McBurnie, 3 M. R. 101.

2. Arising out of Jurisdiction.
Held, a defendant can only set up, by 

way of counterclaim or set-ofT, ■ demand 
for which he can bring an action.

Therefore, a cause of action which arose 
out of the jurisdiction cannot be set up 
by way of counterclaim or set-off, unless 
the circumstances be such as to permit of 
an action being brought upon it. Can
adian Bank of Commerce v. Xorthwood, 5 
M. It. 342.

Sec Assignment for Benefit of Credit-

— Costs,'X, 1.
— County Court, I, 2, 3.
— Foreign Judgment, 4.
— Jury Trial, I, 3.
—■ Master and Servant, IV, 2.
— Pleading, II; VIII, 2; X, 2.
— Set-off.
— Staying Proceedings, III, 3.
— Vendor and Purchaser, II, 6.
— Warranty, 5.
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COUNTY COURT.

I. JURISDICTION OF.
II. Miscellaneous Cases.

I. Jurisdiction of.

1. By agreement of parties —
('«unty Courts Act, R.S.M. 1902, c. 38, a.

It is not competent to the parties to a 
contract to agree to confer jurisdiction 
upon the County Court of any judicial 
division other than the one in which, 
under section 73 of the County Courts 

R.8.M., 1902, c. 38, any action 
arising out of a breach of the contract 
may be brought, and, if such an action is 

ight in any other (îounty <îourt, the 
Judge should refuse to try it on the ground 
of want of jurisdiction.

Forquharaon v. Morgan, (1894) 1 Q. B. 
552, followed.

This decision applies only to Courts 
created by statute and not to Courts of 
original jurisdiction or to the rights of 
parties to agree as to the jurisdiction of 
-iii'li last named Courts. Manitoba Wind
mill Co. v. Vigier, 18 M. It. 427.

2. Counterclaim—Power to adjudicate 
according to equity and good conscience—
( 'osts.

Ai t ion upon a note given for a binding 
machine. Counterclaim for non-perform
ance of an agreement to furnish repairs. 
By the written contract provision was 
made for the case of defective portions of 
the machine. The evidence did not

ipport a case under the written contract, 
mid the agent who was alleged to have 
made the verbal agreement had no power

Held, 1. That under Con. Stat. Man., c. 
•'ll, s. 41, authorizing, “in anv case not 
\prvssly provided for,” the application of
he law and the general principles of 

procedure or practice in the Court of 
Queen's Bench,” the County Court had 
jurisdiction to consider a counterclaim

"Hiding in damages.
2. That, the defendant having no right 

acknowledged by the principles of either 
law or equity, the judge of the County 
< ourt had no power to award him damages 
under the Act authorizing him “to make 
>uch orders, judgments or decrees there
upon as appear to him just and agreeable 
to equity and good conscience.”

An appellant from the County Court 
succeeded in his appeal, but the principal

points raised and argued by his counsel 
were decided against him.

Held, that there should be no costs of 
the appeal, or of the application to the 
County Judge after the trial to reverse his 
judgment. O'Donohue v. Fraser, 4 M. R. 
469.

3. Counterclaim Transfer to Queen's 
Bench—County Courts Act, R.S.M., c. 33, 
■s. 67.

A defendant in an action in the County 
Court who enters a defence by way of 
counterclaim for an amount beyond the 
jurisdiction of the ('ourt without abandon
ing the excess is not entitled as of right to 
have the action transform! to the Queen's 
Bench, where there is nothing in the nature 
of the counterclaim which puts it outside 
the jurisdiction of the County Court 
except the amount.

Under section 67 of The County Courts 
Act, It.S.M., c. 33, the excess in amount 
must either be deemed to be abandoned 
or the counterclaim is improperly put in 
lui- the larger amount, and in neither case 
can the defendant be entitl'd to the 
transfer. Mcllroy v. McEwan, 12 M. It. 
164.

4. Defendant abroad -Substitutional 
service—Title to land.

The County Court has no jurisdiction 
to proceed against a defendant resident in 
the Island of Ceylon, cither upon personal, 
or by directing substitutional, service.

In an action upon a covenant in a deed 
against encumbrances,

Semble, the title to land would be in 
question. Re Ardagh, 4 M. It. 509.

6. Equitable relief in County Courts, 
extent of.

County Courts in Manitoba have no 
jurisdiction to rectify written instruments 
for fraud or mistake, or to entertain an 
action for the recovery of money paid 
under the strict terms of such an instru
ment. The provision in section 70 of 
The County Courts Act, that the Judge 
“may make such orders, judgments or 
decrees thcreujxm as api>cur to him just 
and agreeable to equity and gixxl con
science,” applies only to orders and 
decrees in actions within the jurisdiction 
of the Court as defined by section 61), and 
deals only with the practice and procedure 
in such actions and with the manner in 
which the Judges arc to dispose of such 
actions at the trial, and section 60 only 
gives jurisdiction in personal actions,
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which constitute one of the three divi
sions into which civil actions maintain
able in the old common law courts were 
divided, and the expression cannot be 
construed to include a claim to reform or 
cancel a deed for fraud or mistake.

The plaintiff had, by mistake, given the 
defendants a chattel mortgage for an 
amount larger than he really owed them.

Under threat of seizure he afterwards 
paid the full amount mentioned in the 
mortgage, and then brought this action 
to recover the excess.

Held, Drove, J., dissentin', that the 
County < ’ourt has no jurisdiction to enter
tain such an action, and a non-suit should 
be entered.

Foster v. Reeves, (1892) 2 Q.B. 255; 
Ahrens v. Mdiilligut, 11873) 23 U. C. C. V. 
171, followed, Craystonv Massey-Harris 
Co., 12 M. R. 93.

6. New trial Selling aside judgment.
A County Court Judge under section

308 of The County Courts Actjias no 
jurisdiction to set aside a judgment or 
entertain an application for a new trial 
o rehearing after six months from the 
date when the judgment or decision was 
prono ;necd or given. Grundy v. Mac- 
dona d, 11 M. 11. 1.

7. Place where cause of action arose
—Prohibition.

The defendants, by letter written from 
Brandon, directed to the plaintiff, who 
was the Registrar at Minnedosa, ordered 
certain abstracts of title which were 
mailed by plaintiff at Minnedosa, addres
sed i" defendants at Brandon.

Plaintiff sued for his fees in the County 
Court at Minnedosa. The defendants 
defended and raised the que tion of juris
diction, contending that the cause of 
action did not arise within the jurisdiction 
of the Court at Minnedosa.

Walkku, Co.C.J., gave a verdict in 
favor of the plaintiff. Thereupon the de
fendants took out a summons in the 
Court of Queen's Bench to restrain further 
proceedings, and to show cause why a 
writ of prohibition should not issue.

Held, that a writ of prohibition would 
not lie, on the ground that the cause of 
action arose within the jurisdiction of the 
County Court of Minnedosa, and the 
summons was dismissed with costs. 
lirisebois v. Poudrier, 1 M. R. 29.

268

8. Prohibition— “Cause of Action.”
If the want of jurisdiction of an inferior 

court is apparent on the face of the pro
ceedings, the defendant may move at any 
time for prohibition; but if it does not so 
appear he should first raise the objection 
in ihe inferior court.

“Cause of action” in The County Court 
Act means the whole cause of action.

An action may proceed in a court other 
than the one of the district in which the 
action arose, (1) by leave of the Judge 
previous to commencing the proceedings 
o', <2; by transfer fro n that district after 
action commenced. Wright v. Arnold, 6 
M. It. 1.

9. Replevin -Officer—Resistirig officer 
in (Xecution of his duty—Criminal Code, 
1892, s. 144—County Courts Act, R.S.M., 
r. 33, ss. 74, 204.

Section 201 of The County Courts Act, 
R.S.M., e. 33, does not authorize the 
issue of a writ of replevin out of the 
County Court of any County Court 
Division except that in which the goods 
to be replevied are situate. For the con
struit ion of the provision in that section 
as to the Court out of which the writ is to 
issue, it is proper to look at the prior 
enactments of which that section is a 
revision; and, in that light, the words 
“otherwise ordered” should be held to 
apply only to an order changing the place 
ui tini and not i<> give p w »r t" order 
the issue of the writ out of the Court for 
any County Court Division other than 
that in which the goods to be replevied 
are situate.

An order of a County Court Judge for 
the issue of a writ of replevin out of such 
other County Court and the writ issued 
th rounder are wholly ultra rires and 
void and afford no protection to the 
officer attempting to execute the writ, 
and the owner of the goods described in 
t he writ cannot be convicted under section 
144 of The Criminal Code, 1892, for 
unlawfully obstructing or resisting the 
officer in the execution of his duty, be
cause he by force prevented the bailiff 
from taking the goods under the writ.

Morse v. James, (1738) Willes, 122, 
followed.

Parsons v. Lloyd, (1773) 2 W. Bl. 845, 
and Collett v. Foster, (1857) 2 II. & N. 
360, dist inguished.

Per Dubuc, J., dissenting
(1) Taking sections 74 and 201 of The 

County Courts Act together, it should be 
held that a Judge has power to order the
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u<* of a writ of replevin out of n County 
' .urt other than that for the Division 
in which the woods are.

(.2) liven if the writ was unauthorized 
was issued by order of a Judge and 

Mpeared on its face to be perfectly 
gular and the bailiff was bound to 

xeeute it and the acts of the defendants 
nstitutcd an unlawful resistance and 

Iistruction to a peace officer in the 
veut ion of his duty: Arulrews v. Marris, 
1841) 1 tj. B. 3; Parsons v. Lloyd, supra', 

V l! v. busier, supra. Hex v. Fini uf, 13 
M. R. 383.

10. Transfer to King's Bench —
Ktnij's Hcnch Ad, s. 90 —lies judicata.

1. A County Court Judge has no juris- 
' t ion under sect ion 90 of the King's 

t" iii'h Act, R.S.M. 1902, c. 40, to transfer 
n action to the Court of King’s Bench 
ni'ss “the defence or counterclaim in- 
'lves matters beyond the jurisdiction of 

t ,’ourt," and, when it is clear that such 
alters are not involved, the Court of 

Appeal will set aside an order allowing 
a h transfer.
Doll v. Howard, (1896) 11 M. R. 21,

iistinguished.
A County Court Judge should not 

• iiieitaiu an application for such a truns- 
r, if it has been already refused by a 
ulge of the King’s Bench on an applica

nt under the same section, as the matter 
ns judicata. Town of Emerson v. 

/ • «ter, 19 M. R. 665.

11. Unsettled account -Prohibition. 
Application for prohibition to a County

< "i i on the ground that the plaintiff’s 
mi was part of an unsettled account 
"ling in the whole $600.

Ih Id, that it was competent, and indeed 
necessary, for the Judge to inquire into 

ml decide the facts which would detcr- 
.m the question of jurisdiction and, as 

i had decided the facts in favor of juris- 
'1 i- :ion, the Court above should not inter- 
lure by reviewing his decision, except 
under very exceptional circumstances.

Joseph v. Henry, (1850) 19 L.J.Q.B.369, 
and Elston v. Hose, (1808) L. R. 4 O. B. 4, 
followed. Loppky v. Hojley, 12 M. It. 335.

12. Unsettled accounts —Prohibition. 
In an action in the County Court on a

promissory note for $255, dated 12th 
March, 1883, payable 9 months after date 
with interest at 8 per cent, per annum, the 
plaintiff claimed interest at 8 per cent, up 
to the time of commencing the suit in

1894, and gave credit for two payments of 
$50 each on account, and the total balance 
claimed was 331.30 after crediting the 
money received. The total amount of 
the interest claimed was $176.90.

At the trial before the County Court 
Judge, on -objection being taken to the 
jurisdiction, he allowed the plaintiff to 
amend his claim, reducing the rate of 
interest charged to 6 per cent, after the 
maturity of the note, which brought the 
plaintiff’s total charges for principal and 
interest under $100, and entered a verdict 
for the plaintiff.

Defendant then moved for prohibition 
on the ground that the action was for a 
balance of an unsettled account exceeding 
$100, and so forbidden by section 66 of 
The County Courts Act, R.S.M . c. 33.

Held, (kiLLAM, J., dissenting) that the 
County Court had jurisdiction and that 
prohibition should be refused.

/Vr Dubvc, J.—The unsettled account 
to be investigated >• as less than $40 and 
it made no difference that there was also 
a claim for a liquidated balance added to 
this, so long as the whole amount claimed 
did not exceed $400.

The County Court Judge also had juris
diction to allow the plaintiff to abandon 
the excess of 2 per cent, above the legal 
interest after the maturity of the note, 
and to amend his particulars accordingly.

Per Bain,’ J.—The plaintiff was not 
bound by his particulars claiming 8 per 
cent, from the maturity of the note, and, 
as the Dominion Act respecting interest 
settles the rate at only 6 per cent, after 
maturity, the subject matter to be investi
gated was not really an unsettled account 
at all.

Per Killam, J.—The plaintiff may have 
intended to claim 8 per cent, under some 
separate agreement, and the charges for 
interest should be added to the amount of 
principal so as to ascertain the total 
amount of the claim to be investigated, 
and as this exceeded $400 and was partly 
unsettled, and all arose out of one cause 
of action, the County Court had no juris
diction, nor could the County Court 
Judge, by any amendment, bring the 
action within his jurisdiction. Mr.Main v. 
Ubee, 10 M. R. 391.

13. Waiver of objection—Unsettled 
account.

A question of jurisdiction in a County 
Court was first raised by the dispute note, 
but when the case came on to be tried the 
defendant allowed the trial to go on withe
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out any mention of the matter, and"it was 
only alter the ease had been fully tried 
that objection to the jurisdiction was

Held, t liai, by so doing,defendant waived 
any objection to the jurisdiction. The 
objection should have been taken at the 
opening of the case. Frie sen v. Smith, 8
M. It. 131.

See Costs, XI, 9.
— Examination of Judgment Debt-

— Gaumsumknt, III.
—• Liquor License Act, 9.
— Ml MCIPALITY, IV, 1.
— Negligence, VII, 1.
—1 Prohibition, 1.

11. Miscellaneous Cases.

1. Appeal -liepi inn—Leave to appeal— 
Special grounds.

In an action of replevin in a County 
Court in whi h a mother and daughter 
Were defendants, the plaintilT swore to an 
agre ment by which the daughter hired 
ol the plaint ill" a sewing machine and agreed 
to pay therefor Sô a month until$75 should 
be paid, and in default the plaintiff was to 
be at liberty to retake the machine, and 
until lull payment no title was to pass. 
He also gave evidence that he had been 
paid ¥5 and no more. I he defendants 
both gave evidence, but did not dispute 
these statements of the plaintiff. The 
only defence raised was a set-off of the 
mother on an old claim against the plain
tiff, alleged lo have been a signed to the 
daughter. The jury found a verdict for 
the defendants. On moti n the County 
Court Judge set aside this verdict and 
entered one for the plaintiff.

The defendants then appealed to the 
Court of Queen's Bench under 54 Vic., 
e. 2? s. 21, (M. 1891), as substituted for 
section 213 of The County Courts Act. 
1887.

Held, that there is no appeal in an 
action of replevin because the question in 
issue is not a money demand, but one of 
title to goods.

^ The defendants then applied to the 
County Court Judge for leave to appeal 
to the Court of Queen's Bench under 
section 241 of The County Courts Act, 
1887, and leave was refused.

They then applied to a Judge of the 
Court of Queen's Bi ncli for leave to appeal.

H<Id, that the Judge of the County 
Court exceeded his powers in entering a 
vc.diet for the plaintiff instead of granting 
a new trial; but that under the circum
stances, the defendants having little means 
and no apparent defence, it was in the 
interests of justice not to allow the litiga
tion to be prolonged, and the leave was 
refused. Haddock v. Russell, 8 M. It. 25.

2. Change of venue—Discret ion of— 
J mlyc—Practice.

Under section 77 of The County Courts 
Act It. S. M. 1902, c. 38, which provides 
that it shall be competent for the Judge, 
upon what shall appear to him to be suf
ficient grounds, to order the transfer of a 
suit from one judicial division to another, 
the Judge has an absolute discretion to 
order such transfer if the grounds shown 
appear to him sufficient, and it is not even 
necessary for him to have affidavits before 
him showing such grounds, but he may act 
upon statements of the parties or their 
counsel, and the practice in the King’s 
Bench relating to applications for change 
of venue does not apply in County < ourt 
actions. Sawyer & Massey Co. v. Massey 
Harris Co., 18 M. It. 409.

3. County Courts Act, R. S. M. 1902. 
C. 38, ss. 107, 109, 168, 192 -Eeidi no of 
judgment of County Court —Scizur- under 
execution—Adjournment <f sale—Sale for 
inadequate pri e—Expiry of tori'. In jure sale.

1. Under section 103 (.now 107) of The 
County Court» Act the entry of a judg
ment in the procedure book constitutes 
the judgment, and, as, by section 102 
(now 108 , County Courts arc Courts of 
Record, the production of the procedure 
book showing the entry proves the judg
ment and it is not necessary to prove the 
cause of action upon which such judgment 
was founded to show that the Court had 
jurisdiction over it.

2. A judgment should not be held to be 
invalid because the Clerk of the ('ourt had 
omitted to make, in the procedure book, 
the note required by section 105 (now 109) 
to be ( ntcred, in a case where some defend
ants have been served and some have not, 
that the plaintiff had requested him to 
strike out the names of the defendants 
that had not been served and to amend 
the style of the action accordingly, and it 
should not, after a great lapse of time, the 
judgment standing unreversed, be pre
sumed, from the absence of such a note in
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the procedure book, that the plaintiff had 
not given such instructions.

3. It was a sufficient seizure of the 
buildings, which were locked up and unoc
cupied and in a small remote settlement, 
for the bailiff to put up notices that he had 
seized them and of the date of sale without 
leaving any person in possession or 
attempting to remove them.

•I. As a solicitor, at, the time of the sale, 
on the defendant's behalf gave the bailiff 
a written notice forbidding the sale, the 
debtor must be presumed to have known 
of the day finally fixed for the sale, and 
the fact that no notices of the several 
adjournments of the sale had been given 
by the bailiff became unimportant.

5 Although the price obtained at the 
sale was only a small percentage of the 
cost of the buildings, the circumstances 
were such that it did not appear that any 
greater price could have been got, and tho 
bailiff was not bound to apply to the Judge 
und< r section 185 (now 192) for power to 
sell, as that section is only for the bailiff’s 
protection and his not acting under it 
should not affect the validity of the salt1.

fi. If a seizure is made while the writ 
of execution is in force, a sale may be made 
after the writ has expired. Dixon v. 
Mackay, 21 M. It. 7(12.

4. Interpleader Plaintiff acting for 
bailiff in seizing under execution -Dims of 
I»“ f at trial of inter pleader issue Estoppel

of G ish Is Act, It. S. M. 1902, c. 152, 
*. 20, It. 3.

Under sections 82 and 83 of The County 
Courts Act, R.S.M. 1902, c. 38, before tint 
amendment of s. 83 at the session of 1904, 

izure under execution made by the 
execution creditor himself under the 
authority of the bailiff was not unlawful 
or invalid (Richards, J., dissenting.)

Where wood piles were seized under 
execution and notices, of the seizure 
attached to the different piles, and a 
person living near asked by the plaintiff 
to look after them,and a week or two later 
the bailiff cam" and placed the same 
person in charge, it was held that there 
was no abandonment of the seizure.

Held, also, per Dubüc, C.J.,
1. The property in the wood never 

massed to the claimant; for, although he 
ind contracted to buy it from the judg

ment debtor and had paid him $100 on 
account, it had not been measured and 
was not to he measured until brought by 
railway to Carman, and, therefore, under 
Rule 3 of section 20 of the Sale of Goods

Act, R.S.M. 1902, c. 152, the property lmd 
not passed when the seizure was made.

2. The plaintiff was not estopped from 
enforcing his execution by the fact that 
he had issued and served upon the claim
ant a garnishee order attaching any money 
that might have been due by the claimant 
to the judgment debtor on a sale of the 
wood.

Perdue, J.—Under section 290 of the 
Act, it was not open to the claimant, on 
the trial of the interpleader issue, to raise 
any objections as to the validity of the 
seizure or as to its abandonment, but lie 
could only take advantage of any such 
matter by making an application to set 
aside the interpleader summons. On the 
hearing of the latter the Judge should 
confine the investigation to the question 
whether the goods seized were the property 
of the claimant as against the execution 
creditor, and the onus rests on the claim
ant, in the first instance, of proving his 
ownershiu.

The claimant failed to establish his 
right to the wood as the provisions of the 
Rills of Sale and Chattel Mortgage Act 
had not been complied with.

Per Richards, J. (1) In the County 
Courts there is no preliminary application 
by the bailiff upon notice to the claimant 
for an order for the trial of an interpleader 
issue, but the bailiff takes out a summons 
and serves it, on tin* claiman1 who is 
thereby required to attend at a certain 
time and place and “establish his claim" 
to the property seized; and it would bo 
productive of great hardship and expense 
to the claimant if he were precluded, on 
the hearing of the summons, from raising 
any question us to the validity of the 
seizure and had to make a special applica
tion beforehand to the Judge in order to 
get the interpleader summons set aside, 
lie should, therefore, be allowed to raise 
the question at the trial of the inter
pleader issue.

(2) The claimant had a contract for 
the purchase of the wood sufficient to 
satisfy the Statute of Frauds, and that 
gave him an interest in the property that 
entitled him to claim it as against the 
plaintiff, whose seizure was invalid as he 
lad no right to act as his own bailiff, and 

who, for that reason, was only a trespasser. 
Huxtable v. Conn, Simpson, claimant, 14 
M.ll. 713.

6. Judicial discretion— Adjournment 
of trial by Judge mero motu to admit 
further evidence.
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When, at the trial of an action in a 
County Court, both ]>art ies have put, in 
all their evidence, and the Judge comes 
to a conclusion ns to the proper verdict 
to be rendered, it is not a proper exercise 
of judicial discretion under section 1.11 of 
The County ( 'ourts Act , R.S.M. 1902, c. 
08, for him of his own motion, without an 
application by either party or any sug
gestion as to further evidence being 
available, to postpone the giving of judg
ment to allow either party to put in 
further evidence; and the Court of Appeal 
will, in such a case, order that judgment 
be entered in the County Court in accord
ance with the conclusion arrived at by 
the trial Judge, subject to all rights of 
parties as if it had been so entered orig
inally by his direction. Tell v. Hailey 
Supply Co., 19 M. 11.250.

6. Pleading in County Court action
—County Court* Act, ItS.M. 1902, c. 38, 
s*. 95, II1, 110, 118—Proof of presentment 
of promissory note payable at a particular 
place when dispute note does not deny 
presentment.

Although a promissory note is payable 
at a particular place, it is not necessary, 
in an action upon it in a County Court, 
to allege presentment at that place in the 
particulars of claim, or to prove present
ment at the trial unless the defendant has 
expressly set up non-presentment in his 
dispute note. Teague x.Scoular, 17 M. It. 
693.

7. Service of writ by person other 
than Sheriff Appearance Waiver.

Held, (Wood, U.J., dissenting), affirm
ing the decision of M< Kkagnky, .!., that 
the service of a County Court writ by a 
>erson other than a sheriff, constable or 
>ailiff, as required by 30 Vic., c. 0, s. 0, 

s-s 1 (Man.), is a nullity, and is not 
waived by appearance to the writ. Mercer 
v. McLean, T. W. 95.

See Amendment, 4.
— Appeal from Order, 5.

- < /APIA8, 6.
— Executors and Administrators, 1.
— Fi. Fa. Goods, 1.
— Jurisdiction, 2.
— Misrepresentation, IV, 2.
— Money had and Received.
— Nul Tiel Record, 1, 2.
— Pleading, I, 2.
— Practice, XX, B, 6; XXVII, 1.

See Prohibition, I.
— Registered Judgments, 2, 5, 7. 
—• Statutes, Construction op, 4.
— Staying Proceedings, III, 2.

COUNTY COURT ACTION.

See Contract, VII, 2.

COUNTY COURT CLERK.

Sec Garnishment, I, 10; V, 5.

COUNTY COURT JUDGMENT.

See Retrospective Statutes.
— Statutes, Construction of, 5.

COUPONS.

Sec Municipality, VIII, 1.

COURT OF REVISION.

See Sale of Land for Taxes, IX, 1.

COVENANTS

1. In assignment of Mortgage -
Covenant that mortgage assignai is a good 
and valid security—Warranty of title— 
“Security,” meaning of.

A covenant in an assignment of a 
mortgage of land that the mortgage is a 
good and valid security docs not mean 
that the mortgagor had a good title to 
the land, or that the mortgage is effective 
to charge the land with payment of the 
mortgage moneys, but only that the 
instrument is a genuine one duly executed 
by the mortgagor, and that there is noth
ing to affect its validity as a binding 
contract between the mortgagor and 
mortgagee for payment of the debt 
assigned.

Meaning of the word “security” dis
cussed. McEwan v. Henderson, 10 M. R. 
503.
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2. Construction of covenant—Land-
luril and tenant—Jireach—Forfeiture.

The (Mondant demised a flour mill and 
a saw mill to the plaintiff and one C., the 
former representing and covenanting that 
he was a skillful miller, and C. that he 
was a skilled engineer. C. assigned to 
the plaintiff all lus interest in the erm. 
There were various other covenants, in
cluding one to take precautions against 
lire; but the only one in connection with 
which forfeiture was mentioned was the 
following: “ That no intoxicating liquor
... shall be kept, used or drunk in 

the building or near the same by.the 
lessees, their employees, etc. The said 
mills shall be run by no person under the 
influence of liquor, and that under for
feiture of this lease.” The plaintiff did 
not work the flour mill regularly. C. was 
not a competent engineer. Some sacks 
had been negligently left on the boiler 
and had caught fire. Intoxicating liquor 
had been brought on the premises by a 
stranger, and the plaintiff and his men had 
drunk some.

Held, that there was no forfeiture of 
the lease for breach of covenants in the 
absence of express agreement for such 
forfeiture.

Held, that forfeiture for breach of 
the covenant respecting intoxicating 
liquor, upon the true construction thereof, 
would accrue only upon the mill being 
run by some one under the influence of 
liquor, and not upon liquor being kept, 
used or drunk on the premises.

Held, also, that if t here* had been a 
right of re-entry in the defendant for 
forfeiture, that would have been a com
plete answer to the charge of forcible 
entry, though the defendant might have 
been liable to an indictment . Comber v. 
Le Man, T. W., 35.

3. Construction of covenants —
Whether dependent or independent.

An agreement for sale contained the 
following provision; “The said party of
the second part, for himself,....................
doth covenant, promise and agree to and 
with the said party of the first part, his
heirs,............... that he or they shall
and will well and truly pay or cause to hr 
paid the said party of the first part 
................... the said sum of money, to
gether with the interest thereon, on the 
days and times and manner above men
tioned, and also shall and will pay and
discharge all taxes,....................... In
consideration whereof and on payment of

the said sum of money with interest as 
aforesaid and in manner aforesaid, the 
said party of the first part doth covenant, 
promise and agree to and with the said 
party of the second part to convey atui 
assure, or cause to be conveyed and assured 
to the said party of the second part, his
heirs and assigns................the said
pieces or parcels of land....................and
shall and will suffer and permit the said 
party of the second part, his heirs and 
assigns, to occupy and enjoy the same 
until default,” &c. Then followed a 
provision that time was to be of the 
essence of the contract and that, unit** 
the payments were punctually made, the 
plaintiff might re-enter on and re-sell the 
lands and all payments made were to be 
forfeited.

Held, that the covenants were inde
pendent covenants.

The purchaser was bound, on his cove
nant , to pay the purchase money before the 
vendor could bo compelled, on his cove
nant, to convey the property agreed to 
be sold.

The intention of the parties, as far as 
it can be gathered from the wording of 
the covenant, must be given the greatest 
weight. Macarlhur v. Leckie, 0 M. It. 110.

4. Dependent or independent —
Building contract—Payment by instalments.

To a declaration in an action for breach 
of a contract contained in an indenture, 
whereby the defendant covenanted to 
build a house for the plaintiffs, the de- 
f end ant pleaded that the plaintiffs had 
by withholding the monthly payment due 
to the defendant, contrary to the terms 
of the indenture, and by their architect 
refusing the monthly estimates, etc., 
hindered ami obstructed the defendant in 
the prosecution of the work, and thereby, 
of, their own wrong, caused the breach 
complained of.

Held, on demurrer to the pleas, that 
the performance of the defendant’s cove
nants was dependent upon the perform
ance of the plaintiffs’, and therefore the 
pleas were a sufficient answer to the 
declaration. Hoskins v. Barber, T W., 
264.

6. Dependent or independent.
C. agreed with the city of W. to provide 

electric lights for street lighting in W., 
and up to the expiration of six years to 
keep them lighted from darkness to day
light. In consideration thereof the city 
agreed to make monthly payments; that
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C. should have the. .sole right and privilege 
of lighting the stni-ts, and that the eity 
should not contract with any other person, 
for lighting the streets, during the said

II<‘ld, 1. That the agreements were de
pendent, and that if C., failed to perforin 
iis part of the agreement, anil the city 

made a new contract with other persons, 
he could not recover against the city.

2. Whether covenants are dependent, 
or independent, is determined by the 
intention of the parties and the application 
of common sense to each particular case. 
Manitoba Electric Light and Power Co. v. 
City of Winnipeg, 2 M. R. 177.

6. Excuse for non-performance.
To a declaration on a covenant con- 

tained in a lease, whereby the defendant 
covenanted to erect a fence around the 
demised premises during the term, the 
defendant pleaded that he was always 
ready and willing, etc., but the plaintiff 
wrongfully deprived him of, and con
vert ed to his own use, a quantity of 
lumber with which the defendant intended 
to fence, etc., whereby the defendant was 
prevented from performing his said eov-

IIeld, on demurrer, bad. Clarke v. 
Murray, T. \\\, lit».

7. Implied covenant to pay debt.
Defendant executed under seal an in

strument creating a charge on land in 
favor of plaintiffs for the price of an engine 
bought from them ami interest to be paid 
by specified instalments. The instrument 
further provided that, if notes should be 
given by defendant for the several instal
ments, such notes should not be in satis
faction of the said lien and charge, but the 
same should continue until payment in 
full of such notes and any renewals thereef. 
It. contained no covenant or promise to 
pay the debt.

Held, that a covenant or promise to 
pay the debt could not be implied from 
the terms of the deed, and that plaintiffs 
could not have a personal order for pay
ment of the debt based upon anything 
contained in it.

Waterons Engine Works Co. v. Wilson, 
(18%) 11 M R. 2S7, distinguished, .-theft 
Engine <V Machine Works Co. v. Harms, 
10 M R 510.

8. Joint, or joint and several coven
ants It»formation—Corroborative evidence 
of claim against estate.

1. The following covenant is joint, and 
not joint and several: “The said mort
gagors do hereby for themselves, their 
heirs, executors and administrators, cov
enant, promise and agree, to and with the 
said mortgagee, his heirs and assigns, in 
manner following, that is to say, that they, 
their heirs, executors, administrators, or 
some or one of them will pay or cause to 
be paid,” etc.

2. Every contract for a joint loan is, in 
equity, to be deemed as to the parties 
borrowing, a joint anil several contract, 
whether the transaction be of a mercantile 
nature or not.

3. Discussion as to when a Court of 
Equity will reform a joint bond, making it 
joint and several.

4. Independently of any statute the 
practice of the Court of Equity requires 
that the evidence of a person seeking to 
establish a claim against the estate of a 
deceased person should be corroborated. 
Rankin v. McKenzie, 3 M.R. 323.

9. Liability of covenantor to coven
antee after assignment of covenant.

13. assigned to C. an agreement by A. 
to purchase land from 13. and to pay for 
same by instalments. 13. also guaranteed 
to C. the payment by A. of the several 
instalments.

Held, distinguishing Cullin v. Rinn, 
(1SH7) 5 M. R. K, that 13. could not recover 
from A. tin* amount of an instalment over 
due under the agreement, though he might 
ordinarily have asked the Court to com
pel A. to pay C. under Ascherson v. 
Tredegar Dry Din k Co., 119091 2 Ch. 40. 
Sutton v. llinch, 19 M. R. 705.

See Hanks and Banking, 8.
— Chattel Mortgage, V, 0.
— Contract, XV, 14.
— Indemnity, 1, 2, 3.
—• Mortgagor and Mortgagee, III, 3; 

VI. i>, 10, 15.
— Pleading, XI, 1.
— Real Property Limitation Act, 1.
— Restraint of Trade.
— Right of Action.

COVENANTS WHETHER 
DEPENDENT OR INDEPENDENT.

See Contract, XV, 6.
— Covenants, 3, 4, 5.
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CREDITOR HOLDING SECURITY.

See Statutes, Construction of, 3.

CRIMINAL COMBINATION.

See Conspiracy in Restraint of Trade

CRIMINAL INFORMATION

Foundation for libel—Public officer.
Held, it criminal information will not 

bo granted except in case of a libel on a 
person in authority, in respect of the 
duties pertaining to his office.

2. Where the libel was directed against 
M., who was at the time Attorney* 
( ieneral, but alleged improper conduct 
upon his part when he was a Judge, an 
information was refused.

3. The applicant for a criminal infor
mation must rely wholly upon the Court 
for redress, and must come there entirely 
free from blame.

4. Where there is a foundation for a 
libel, though it fall far short of justifica
tion, an information will not be granted. 
Iicg v. Higgs, 2 M.R. 18.

CRIMINAL LAW.

I. Amendment of Information.
II. Assault Occasioning Actual 

Bodily Harm.
III. Bawdy House.
IV. Carnal Knowledge of Girl 

under Age.
V. Demanding Money with Men-

VI. Evidence.
VII. Indictment or Information, 

Sufficiency of.
VIII. Lottery.

IX. Manslaughter.
X. Obstructing or Resisting.

XI. Speedy Trial by Judge without

XII. Summary Conviction.
XIII. Summary Trial of Indictable 

Offence.
XIV. Trial Before Jury.
XV. Vagrancy.

XVI. Warrant of Commitment.
XVII. Miscellaneous Cases.

1. Amendment of Information.

1. After lapse of time limited by 
statute Liquor License Act, RS.M. 1902, 
c. 101, s. 168—Certiorari.

An information under section 108 of The 
Liquor License Act, R.S.M. 1902, c. 101, 
for furnishing liquor to an interdict dis
closes no offence unless it alleges that the 
defendant laid knowledge of the inter
diction, and it becomes a new information 
if amended by introducing such allegation.

If such amendment is not made within 
thirty days from the date of the offence, 
tin- magistrate has no jurisdiction to pro
ceed on the amended information, and a 
conviction based upon it will be quashed 
on proceedings by certiorari. Rex v. 
Cuertin, 19 M.R. 33.

2. After lapse of time limited by 
Statute Liquor Lice n nr Art, R.S.M. 1902, 
c. 101, amendments of 1908, c. 29, s. 30, s-s. 
32—Consuming liquor in local option 
d is t rid—Proh dation.

An information under sub-section 32 of 
section 30 of 7 & 8 Edward VII, amending 
The Liquor License Act, R.S.M. 1902, c. 
101, for consuming liquor in territory 
under a local option by-law discloses no 
offence unless it alleges that the liquor 
was purchased and received from some 
person other than a licensee under said 
section 30, and it becomes a new informa
tion if amended by adding such allegation.

If such amendment is not made within 
thirty days from the date of the offence, 
the magistrate has no jurisdiction to 
iroceed under the information and pro- 
libition should issue to prevent him from 

doing so.
Hex v. Guertin, 19 M.R. 33, 15 C.C.C., 

251, followed. Rex v. Speed, 20 M.R. 33.

II. Assault Occasioning Actual Bodily

1. Evidence —/ 'ompetency of accused to 
give emdence on his men behalf—SUitement 
by jtarty assaulted—Admissibility of.

On an ihdictment for assault and 
battery occasioning actual bodily harm 
the accused, at the close of the evidence 
for the prosecution, asked to be sworn and 
examined as a witness on his own behalf. 
The trial Judge hell that In* was not in a 
position to find that the only case appar
ently made out was one of common 
assault or assault and battery, and refused 
to allow the evidence. On a Crown caee 
reserved,
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Held, that the* accused was not a 
competent witness on his own behalf 
under It. 8. c. 174, s. 210.

Hey. v. limiter, 30 IT. C. C. I*. 19, and 
Hey. v. Richardson, 40 U. C. It. 375, 
followed.

A statement by the man that was 
assaulted, made immediately after the 
assault and in the presence of the accused, 
is admissible in evidence. Reg. v. Drain, 
s M. It. 535.

2. Summary trial of indictable 
offence Jurisdiction of indice magistrate.

Although a police magistrate, who is 
not. one of those officials to whom power 
is given by sub-section 2 of sect ion 777 of 
the Criminal Code, as am tided in 1909, 
to try summarily offences which might, 
in Ontario, be tried at a Court of General 
Sessions of the Peace, has power, under 
paragraph (e) of section 773, to try 
summarily a charge of unlawfully wound
ing or inflicting grievous bodily harm, an 
offence which is indictable under section 
274, yet he has no power to t ry summarily 
a charge of assault occasioning actual 
bodily harm, as that offence, made 
indictable by section 295, although of a 
similar and less serious nature, is not one 
of those specified in section 773. Rex v 
Sharjie, 20 M. It. 555.

III. Bawdy IIoü'E.

1. Evidence necessary to prove 
offence -('rim mal Code, s. 195.

1. A woman, living by herself in a house, 
cannot be convicted of keeping a bawdy 
house therein, unless it is shown that one 
or more other women resort to it for 
purposes of prostitution.

Rex v. Young, (1902) 14 M. It 58, and 
Singleton v. Ellison, 11895) 1 Q.B. 007,
followed.

2. In order to support a conviction for 
keeping a bawdy house, it is not sufficient 
to show the bail reputation of the house 
and its inmates and that men resorted to 
it in the night, but actual proof must be 
given of some act or acts of prostitution, 
though definite proof of one may be 
sufficient.

Regina v. St. Clair, (1900) 3 Can. Cr. 
Cas. at p. 557, followed.

3. Section 195 of the Criminal Code, 
1892, does not change the law, as it was 
before the Code, as to the essential 
ingredients of the offence of keeping a 
bawdy house, and is intended merely to 
define the nature of the premises within

which a bawdy house may be kept, and 
not to state what acts constitute such 
keeping. See Stephens' Digest of Crim
inal Laic, Art. 201. Rex v. (tsberg, 15 M. 
n. 147.

2. Excessive fine -Summary trial of 
indictable offence.

A conviction adjudging a fine of $100 
without any mention of costs upon the 
summary trial before a police magistrate 
of a charge of keeping a common bawdy 
house sufficiently complies with section 
781 of the Criminal Code, which provides 
that the magistrate may condemn the 
party convicted to pay a fine not exceed
ing. with the costs of the case, one hundred 
dollars.

Regina v. Cyr, (18S7) 12 IMt. 24, 
distinguished. Rex v. Stark, 21 M. It. 
345.

3. One female —Criminal Code, ss. 195 
198, 78 :

A female cannot be convicted of unlaw
fully keeping a bawdy house, under 
section 198 or section 783 of the Criminal 
Code, unless it is shown that the house 
or room in question is occupied or re
sorted to by more than one female for 
purposes of prostitution.

Singleton v. Ellison, [1895] 1 Q. B. 007, 
followed. Rex v. Young, 14 M. It. 58.

IV. Carnal Knowledge of Girl under 
Age.

1. Indictment —Form of — Felonious 
assault.

Indictment that the prisoner “in and 
upon one J., a girl under the age of 
fourteen years . . . feloniously did make 
an assault, and her, the said J., then and 
there feloniously did unlawfully and 
carnally know and abuse,” &c.

The evidence shewed that the girl con
sented to whatever the prisoner did to 
her, and that she was under fourteen years 
of age. The jury found a general verdict 
of guilty.

Held, that there was only one offence 
charged in the indictment, viz., the 
statutory felony of carnally knowing a 
girl under fourteen years of age, and that 
the prisoner was properly convicted.

Held, also, that the words “feloniously 
did make an assault” charged no offence 
known to the law and should be treated 
as mere aggravation or surplusage. Reg. 
v. Chisholm, 7 M. R. G13. Jacobs' case.
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2. Indictment for—Conviction under 
53 Vic., c 37, 8. 13, as. 4, for indecent 
assault —( 'unsent.

In iictmcnt that the prisoner “in 
and upon one It, a girl under the age of 
fourteen years . . . feloniously did 
make an assault, and her, the said It., 
then and there feloniously did unlawfully 
sud carnally know and abuse,” <&c.

The evidence showed that the girl was 
between the ages of eight and nine years, 
and that the acts complained of were 
committed with her tacit consent, which 
consent was not procured by force or 
intimidation. The jury acquitted the 
prisoner of the felony charged, but under 
53 Vie., c. 37, s. 13, s-s. 4 <fc s. 7 (D. 1890), 
found him guilty of indecent assault.

//c/i/, that the conviction was right.
Held, also, that the indictment, by 

virtue of section 13, sub-section 4, in
cluded and carried with it a charge of 
indecent assault within the meaning of 
section 7 of said Act, and that the consent 
of the girl was no bar to a conviction for 
indecent assault. Reg. v. Hr ice, 7 M. It. 
627.

V. Demanding Money with Menaces.

1. Letter demanding money.
U. S. C. c. 173, s. 1., provides that 

‘‘Every one who sends, . . . know
ing the contents thereof, any letter or 
writing, demanding of any jierson with 
menaces, and without any reasonable or 
probable cause, any property, chattel,
money,.........................is guilty of a
felony,” «fcc.

Held, (Killam, J., didtitante), that a 
letter sent by the prisoners to a tavern 
keeper demanding a sum of money, and 
threatening in default of payment to 
bring a prosecution under The Liquor 
License Act, was not a menace within the 
meaning of the above section.

Held, also, (Killa.m, J:, dubitante), that 
the test is whether the menace was such 
as a firm and prudent man might and 
ought to have resisted.

Ilex v. Sont her ton, 6 East, 126, followed. 
Reg. v. McDonald and Vandcrberg, 8 M.It 
491.

2. With intent to steal—Criminal 
Code, 8. 404.

The prisoner was convicted under 
section 404 of the Criminal Code, 1892, of 
having demanded money of the pros
ecutor with menaces with intent to steal 
the same, and a case was reserved for the

opinion of the Court on the question, 
whether the evidence was sufficient to 
prove the crime charged.

The prisoner had demanded $75 from 
the prosecutor under threat of having 
him prosecuted for an infraction of The 
Liquor License Act.

Held, that any menace or threat that 
comes within the sense of the word menace 
in its ordinary meaning, proved to have 
been made with the intent to steal the 
thing demanded, would bring the ease 
u ithin sect bn 404, and that it need not 
be one necessarily of a character to excite 
alarm, but it woul I be sufficient if it were 
such as would be likely to affect any man 
in a sound and healthy state of mind; and 
the question, whether there was the 
intention to steal the money demanded, 
is one of fact and not of law.

Conviction affirmed, Killam, J., dis
senting.

Re/. v. Smith, (1849) 4 Cox C. C. 42; 
Reg. v. Robertson, (1861) L. «fc C. 483; 
Reg. v. Tomlinson, (1895) 18 Cox C. C. 75, 
followed.

Reg. v. McDonald, (1892) 8 M. R. 491, 
and Rex v. Southcrton, (1805) 6 East, 126, 
doubted. Reg. v. Gibbons, 12 M. R. 154.

VI. Evidence.

1. Confessions.
The p isoner being suspected of having 

been guilty of the murder of one John 
Cordon but not under arrest, detectives 
were employed who associated with him, 
worked themselves into his confidence and, 
by representing to him that they were 
members of an organized gang of criminals, 
engage! in profitable operations, induced 
him to seek for admission to their ranks. 
They then intimated to him that lie must 
satisfy them that he was qualified for such 
admission by showing that he had com
mitted some crime of a serious nature, 
whereupon, according to the evidence, he 
claimed that he hail killed Gordon as the 
result of an altercation. The detectives 
were not peace officers, no charge was then

I lending against the prisoner, nor did he 
mow that the detectives were such.

Held, that an inducement held out to 
an accused person in consequence of 
which he makes a confession must be one 
having relation to the charge against him, 
anil must be held out by a person in 
authority, in order to render evidence of 
the confession inadmissible; that both 
these grounds of objection were wanting 
in this case, and that, therefore, the evi-
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donee of the confession was rightly 
received. Ilex v. Todd, 13 M. It. 364.

2. Confession obtained by trick
Conversation with /arson who re/wisents 
himself ns hovimj been sent by prisoner's 
counsel, admissibility of—Endettée of per
sons who overhear su h conversation.

1. .• tatements made by a prisoner in a 
cell to a person whom he reasonably sup
posed to be an agent sent by lib counsel 
to interview him regarding the defence arc 
as much privileged as would be statements 
made to the counsel himself.

2. Where persons concealed themselves 
outside the ceil in a position to overhear 
such statements in pursuance of a scheme
ireviously planned, the interview should 
>e treated as one with several persons who 

had fraudulently adopted the character
of the counsel's representatives, and the 
cloak of privilege should be applied to 
what was heard by the listeners without, 
as well as the one within, the cell. Ilex v. 
Choney, 17 M.R. 407.

3. Deposition, admissibility of -
Canada Evidence Act, 1803, s. 5—Identity.

At the trial of the prisoner, an official 
stenographer from the Province of Quebec 
verified the dej>osition of John S. Douglas 
taken in a civil action before the Superior 
Court, at Montreal, and stated that the 
prisoner resembled the person whose 
deposition he had taken in Montreal, but, 
as this took place over six months pre
viously, he could not sufficiently remem
ber his face to swear positively that the 
prisoner was really the same man, but 
stalls I, however, that to the best of his 
knowledge he was the same man, and that 
he had no doubt that he was the same man.

IhId, il) following Reg. v. < '“<‘h. L.R. 
1 VA'., 599, and Reg. v. Connolly, 25 O.R. 
151, that the deposition in question was 
admissible in evidence, and could not he 
excluded under section 5 of The Canada 
Evidence Act. 1893.

(2) That there was sufficient evidence 
of the identity of the prisoner with the 
person whose deposition was put in to 
warrant the Judge in submitting the 
deposition to the jury, the question of 
identity being one entirely for them. 
Reg. v. Douglas, 11 M.R. 40*1.

4. Of similar acts at another time -
Criminal Code, 1892, ss. 354, 611—Indict
ment—Date of commission of alleged 
offence—Judge's charge to jury—Fraudu
lent removal of goods.

The accused were convicted by the 
jury at the trial on a count for concealing 
certain household goods for the purpose 
of defrauding the insurance company by 
which they had been insured by repre
senting that they had been destroyed by 
fire and collecting the insurance money 
upon them, also on a count which alleged 
a removal of said goods on or about the 
11th day of September, 191)3, for a like 
fraudulent purpose. Both counts were 
framed under section 364 of the Criminal 
Code, 1892. Evidence was given at the 
trial showing the removal of some of the 
goods in question on the 13th of August, 
1900, and of others on the 11th of Septem
ber, and, in his charge to the jury the trial 
Judge did not distinguish between the 
goods removal on 13th August and those 
removed on 11th September, but left the 
case to them in such a way that they could 
convict on both counts or on either of 
them as to both sets of goods.

In stating a case, the Judge certified 
that, in his opinion, the evidence of the 
removal of goods on the 13th of August 
materially influenced the verdict of the

Held, that the conviction of the accused 
on the count for concealment was right and 
should be affirmed, but that, although the 
evidence of the removal in August was 
probably admissible for the purpose of 
showing a criminal intent in the Septem
ber removal, yet the conviction for the 
removal should be set aside on the ground 
of misdirection by the Judge in telling the 
jury that they could convict for the 
removal in August, as the trial might not 
have been a fair one. Ilex v. Ilurst, 13 
M R. 584.

6. Theft - Second trial—Testimony of 
jurymen at first trial as to condition of 
exhibit when in jury room.

The rub of law forbidding the dis
closure of what took place in the jury 
room at the trial will not prevent a jury
man at a trial which proved abortive 
from giving evidence at a second trial 
before another jury as to the condition 
of an exhibit when examined in the jury 
room at the first trial, for example, to 
show that there were at that time barley 
ends in a purse which the prosecutor 
identified as one which had bc-n stolen 
from him after he had been engaged in 
threshing hurley and whi h was, after 
the theft, found in the possession of the 
accused, who had claimed it to be his own.
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Woodward v. Leavett, 107 Mass. 453, and 
Am. it- Eng. Encyc. of Law, vol. 11, p. 540, 
referred to.

Hex v. Ross, 15 W.L.R. 17, 17 Can. 
Cr. (.'as. 278.

6. Withdrawing case from jury —
Criminal ('ode, ss. 744, 740.

The prisoner was tried before a Judge 
without a jury and convicted of having 
stolen a purse containing $3.50 in money 
from the person of Mrs. I). whilst attend
ing the Exhibition, at Winnipeg, on 12th 
July, 1899.

The evidence showed that Mrs. D. 
entered the grounds with a number of 
others, having in her pocket the purse 
containing the money; that she stopped 
in a crowd to watch something that 
attracted attention; that there was a 
commotion in the crowd during which 
the prisoner pushed her or wits pushed 
against her; that, just as this occurred, a 
constable saw the prisoner putting his 
hand in a fold of her dress which he took 
to be the situation of her pocket ; that the 
purse wits missed within a few minutes 
afterwards; and that the prisoner, being 
arrested after an interval, had upon him 
money in bills and silver, some of w-hich 
were of the denominations of the money 
in Mrs. p.’s purse, but none of which 
could be identified as having been hers.

Counsel for the prisoner requested the 
trial Judge to reserve a case for the 
opinion of the Full Court upon the ques
tion whether there was sufficient evidence 
to have warranted the leaving of the case 
to a jury, if a jury had been sitting. This 
being refused, the prisoner, with the con
sent of the Attorney-General, applied for 
and obtained leave to appeal under section 
744 of The Criminal (’ode.

Held, that the evidence did not raise 
more than a mere suspicion against the 
prisoner and was not sufficient in law to 
warrant a conviction, and that the prisoner 
should be discharged. Reg. v. Winsloxo, 
12 M R. 649.

VII. Indictment or Information, 
Sufficiency of.

1. Identity with information—
Quashing.

The Court can entertain a motion to 
quash an indictment at any time.

An indictment (within R. S. C. c. 174, 
e. 140), need not follow the exact language 
<>f the information. That section does 
not prevent the finding of any indictment

founded upon the facts disclosed in the 
depositions. Reg. v. Howes, 5 M R. 339.

2. Charge of doing an unlawful act
—Criminal Code, h. 517.

In drawing an information, or indict
ment, under section 517 of the Criminal
Code, it is not sufficient to allege that the 
accused “did unlawfully, in a manner 
likely to cause danger to valuable property 
without endangering life, or person, do an 
unlawful art” without giving some 
particulars showing in what the allegf«d 
unlawful act consisted and such an infor
mation, or indictment, will be bad as not 
disclosing any offence.

A person undergoing imprisonment fol
lowing a conviction worded in the same 
way will be entitled to be discharged ujion 
habeas corpus. Rex v. Porte, 18 M.R. 
222.

VIII. Lottery.

1. Bonds with chances of winning 
prizes -Criminal Code, s. 236.

The accused had made sales of certain 
securities called “Bon Panama,” which 
had originally been issued in Paris, F rance, 
in 1889, by the Panama Canal Company 
under the authority of the laws of France. 
These bonds promised the repayment of 
400 francs in the year 1988, and carried 
with them the chances of getting prizes 
varying in amount from 500,000 francs to 
1,000 francs given to the holders of the 
lucky numbers by drawings to take place 
at frequent intervals during the life of the 
bonds. The accusal, in canvassing pur
chasers of the bonds, held out as an 
inducement the chance of w inning one of 
these prizes, and the belief that there was 
such a chance influenced the purchasers in 
paying the price which they gave for the 
bonds.

Held, that the accused was rightly con
victed of selling lottery tickets contrary 
to section 236 of the Criminal Code. Rex 
v. Picard, 17 M. R. 343

2. Disposing of property by a mode 
of chance.

The defendant was convicted before a 
P. M. of an offence under R. S. C., c. 159, 
s. 2, which prohibits the “selling or offering 
for sale of any lot, card, ticket or other 
means or device for selling or otherwise 
disposing of any property real or jiersonal 
by lots, tickets or any mode of chance 
whatsoever.”
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11 is mm I us operatuli was as follows: He 
hold a kind of concert in the street and 
having gathered an audience lie proceeded 
lo si'll boxes of what he called “barker’s 
Pacific Pens." Before selling the pens, 
he placed in an empty box 100 envelopes, 
each containing a $1 bill, 10 envelopes 
with a $5 bill in each, 5 envelopes with a 
$10 bill in each, and one envelope with a 
$50 bill, making altogether $250 in 110 
envelopes lie also placed in the box 110 
envelopes containing only blank pieces of 
paper. Every person paying one dollar 
for one box of pens was entitled to draw 
one envelope, and persons paying $5 for 
a box of pens could draw eight envelopes; 
but he would not take more than $5 from 
any one person. If the $50 bill was 
drawn before two-thirds of the pens were 
sold, lie would put another $50 bill in the 
envelope and 50 envelopes with blank 
papers, lie said he did not sell the 
envelopes; that he would not take $20 for 
one of them, but that lc sold tin' pens 
and distributed the money to advertise 
the pens.

Held, following Regina v. Frc man, IS 
(). It. 5*21, that the conviction was right.

Regina v. Dodd, 1 < >. R. 3i.iii, and 
Regina v. Jamieson, 7 O. R. 119, disting
uished. Reg. v. Parker, 9 M. R. *203.

3. Winning of prize dependent part
ly on skill bain in evade the law 
against lotteries—Criminal ('ode, s. ‘205.

Upon a case reserved for the opinion of 
the Court as to whether the interposition 
of a condition that the winner of a prize 
in a lottery should shoot a turkey at fifty 
yards in five shots, or, if a lady, that she 
could choose a substitute to shoot for her, 
would prevent a conviction under section 
205 of the Criminal Code, 1892, it was 
stated that the evidence showed that any 
person could easily shoot a turkey under 
the circumstances.

IIiId, that it was a question for the 
jury whether the making of that condition 
was intended as requiring a real contest 
of skill, or merely :is a device for covering 
up a scheme for disposing of the property 
by lot, that the verdict of guilty involved 
a finding that it was merely a device, 
that the evidence set out in the case 
justified that finding and that the con
viction should be affirmed. Reg. v. 
Johnson, I t M. R. 27.

IX. Manslaughter.
1. Negligence causing death —Cor

poration.

The defendant company was indicted, 
under sections *213 and 2*20 of The Crim
inal Code, 1 S9*2, for negligence in main
taining machinery in a condit ion dangerous 
to life, resulting in the death of one of 
its employees.

There was also a count for manslaughter.
Defendant demurred to the indictment.
Held, that, notwithstanding s-s (t) of 

s. 3 of the Code, by virtue of which 
sections *213 and 2*29 generally apply to 
corporations as well as individuals, an 
indictment would not lie against cor
poration for manslaughter; and, even if a 
corporation were indicted and convicted 
of such an offence, there was no provision 
of law under which any punishment 
could be imposed.

The punishment for manslaughter being 
imprisonment for life under section 236 
of the Code, section 958 did not apply and 
a fine could not be imposed in lieu of 
imprisonment. The general provision of 
section 639 that, in case of the conviction 
of a corporation, the Court “may award 
such judgment and take such other and 
subsequent proceedings to enforce the 
same as are applicable to convictions 
against corporations," could not be in- 
terpreted so as to affect or modify the 
positive enactment of section 236. Reg. 
v. Great West Laundry Com/mny, 13 M. R. 
66.

2. Peace officer shooting at fugitive 
offender —Arrest without irarrant —Shop- 
breaking —Criminal Code, 1906, ss. 30, 41, 
461 —Reasonable and probable cause a 
question for the jury to decide.

1. The (juestion whether a peace officer, 
under section 30 of The Criminal (’ode, on 
reasonable and probable grounds, believed 
that an offence for which the offender 
might be arrested without a warrant had 
been committed and whether the officer, 
on reasonable and probable grounds, 
believed that a fugitive had committed 
that offence, is one for the jury and not 
for the Judge to decide.

2. If a person, with intent to steal 
something out of a shop or store, opens a 
door leading into it by lifting the latch or 
turning the knob and then enters the 
store, although during business hours, for 
the purpose of carrying out his intention, 
he may be convicted of shop breaking 
under section 461 of the Code.

3. When a peace officer, pursuing a 
fugitive whom he had a right to arrest 
without a warrant, found that the fugitive 
was, in his opinion, likely to escape for
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the time being owing to superior speed, 
it is u question for the jury, on the trial 
of the officer for manslaughter in killing 
the fugitive by a shot from his revolver 
intended only to wound and so stop his 
flight, whether, under all the circum
stances, the officer was justified under 
section 41 of the Code in such shooting 
in order to prevent the escape of such 
fugitive, or whether such escape could not 
have been prevented by reasonable means 
in a less violent manner.

Sec the text for the proper charge to 
the jurv in such a case. Rex v. Smith, 17 
M. It. 282.

X. Obstructing or Resisting.

1. Obstructing clergyman at Divine 
service A o offence unless clergyman 
rightfully officiating and lawfully appointed

-Hropcrly in church building erected by 
congregation of one religious body, when 
majority afterwards deckles to join another 
religious body—Indictment, sufficiency of.

1. An indictment, under section 171 of 
The Criminal Code, for unlawfully ob
structing or preventing a clergyman or 
minister by threats or force in or from 
celebrating Divine service or otherwise 
officiating in any church, chapel, &c., is 
sufficient without an allegation that the 
clergyman or minister obstructed was, at 
the time of the offence, in lawful charge of 
the church, chapel, &c.

-, To support a prosecution under that 
section, however, it must be proved at the 
trial that the clergyman or minister ob
structed was, at the time of the alleged 
offence, either the lawful incumbent of the 
church or was holding service with the 
permission of the lawful authorities of 
the church.

3. A church building erected by a con
gregation of one religious body remains 
the property of those who adhere to that 
body, although a majority of the congre
gation afterwards decides to join another 
religious body and assumes to appoint a 
clergyman or priest to hold services in the 
church, and those who are opposed to 
such appointment may lawfully prevent 
or obstruct the person so appointed from 
officiating in the church.

^ Attorney General v. Christie, (1867) 13 
Or. 495; Attorney General v. Murdoch, 
(1849), 7 Ha. 444, and Free Church of 
Scotland v. Overtoun, (19041 A.C. 515, 
followed. Rex v. Wasyl Kapij, 15 M. R. 
110.

204

2. Resi ting a peace officer in the 
execution of his duty.

When a person is charge» 1 before a 
magistrate or two justices of the peace 
with resisting and obstructing a peace 
officer in the lawful performance of his 
duty, the magistrate or justice should 
observe the directions of section 786 of 
The Criminal Code and obtain the con
sent of the accused before proceeding to 
try the case summarily, notwithstanding 
that section 144 provides that everyone 
is “liable on summary conviction before 
two justices of the peace to six months’ 
imprisonment with hard labor, or to a fine 
of one hundred dollars, who resists or 
wilfully obstructs any peace officer in the 
execution of his duty,” etc.

Such offence is practically the same as 
is referred to in sub-section e of section 783 
of the Code, and the charge can only be 
heard in a summary way subject to the 
provisions of section 786. Reg. v. Crossen, 
12 M R. 571.

3. Obstructing Sheriff’s officer—
Writs of Ji. fa.—Erroneous statement therein 
of date of judgment—Validity of—Irregu
larity—A mend ment—Sheriff—Duty of.

'l he prisoner was convicted under an 
indictment charging him with unlawfully 
and wilfully obstructing a sheriff’s officer 
in the execution of three writs of Ji. fa. It 
was stated in each of the writs that the 
judgment upon which it was issued had 
been entered up on 25th February, 1892. 
The judgments were in fact entered up on 
3rd February, 1887. Upon this point t he 
trial Judge reserved a ease for the opinion 
of the Court of Queen’s Bench.

Held, that where a writ is delivered to a 
sheriff in proper form, and on its face regu
lar, he is bound to execute it. That the 
error was merely an irregularity which 
might be amended, and that the prisoner 
was rightly convicted. Reg. v. Monkman, 
8 M R. 509.

4. Obstruction of street—By-law pro
hibiting persons from staiuling in groups on 
streets or sklewalks so as to cause obstruction 
to their free use by foot passengers.

A conviction under a by-law of a 
municipality providing that “no persona 
shall stand in groups * * * * on 
any of the streets or sidewalks in said 
city, so as to cause any obstruction to the 
free use of said streets and sidewalks by 
foot passengers,” will be sustained upon 
evidence that the occupation of the street 
by the defendants was such as would of
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necessity hinder, delay or imjtalc the 
progress of any foot passenger who 
attempted to pass along, and it is not 
necessary to show that some person was 
actually obstructed. To obstruct is not 
necessarily to render impassable, and there 
may be obstruction, although the whole 
width of the street is not occupied by the 
crowd. Re Bettexcorlh, 11 W.L.R. 649.

Sec County Coukt, I, V.

XI. Speedy Trial by Jvdoe Without 
Jury.

1. Adding counts t indictment
Criminal Cm le, 1S92, a. 773.

When an accusal person elects to take 
his trial before a Judge without a jury on 
the charge upon which he was committed, 
or to answer which he was bound over to 
take his trial under section 601 of The 
Criminal Code, 1892, leave1 should not be 
grunted, under section 773 of the Code, 
for the iiddition to the indictment of new 
or other charges for offences substantially 
different, unless the accusal elects to be 
trial on such charge's also by a judge 
without a jury.

Rex v. Carrière, (1902) 14 M. R. 62, 
followed. Rex v. Douglas, 16 M. R. 345.

2. Preferring indictment for charge 
different from that in warrant of 
commitment.

Held, that, notwithstanding the pro
visions of section 773 of The Criminal 
Code, 1892, a Judge should not, against 
the wish of a prisoner, give his consent, at 
the trial before him without a jury which 
the prisoner has elected to take, to any 
charge being preferred in the indictment 
unless it is clear that, while it may be 
more formally or differently expressed, it 
is substantially the same charge as the 
one on which he was committed for trial. 
Rex v. Caniere, 14 M. R. 52.

3. Right to elect for speedy trial 
after true bill found by grand jury.

The right of an afccueed person, bound 
over by the magistrate at the preliminary 
hearing to appear and take his trial at the 
assizes, to elect, under section 825 of The 
Criminal Code, to be trial by a Judge 
without a jury,may be exercised ev«)n after 
the finding of a tme bill by the grand jury 
on an indictment upon the same charge 
preferred by the Crown at the next 
assizes, if such ela'tion is made before 
plea to the indictment.

Kint) v. Komienaky, (1903) 6 Can. Cr. 
Cas. 524, distinguished. Rex v. Thomp
son, Rax v. Foulhs, 17 M. R. 608.

XII. Summary Conviction.

1. Distress and imprisonment in
default of fine—Certiorari —Practice.

A statute permitted punishment by 
imprisonment or penalty, or both. It 
also providal that, where a fini* is imposed 
und not paid, a warrant of distress may 
issue, sad after ;i return, if not sufficient 
goods, the defendant may be committed 
to gaol. It also provided that no con
viction should be quashal for want of 
form or should be moved by certiorari 
into any superior court. A conviction 
under this statute directed the payment 
of a fine and in default of payment a dis
tress, and if no goods then imprisonment.

Held, that, as there was jurisdiction to 
award distress and imprisonment, the 
conviction was not bail, although by it the 
jurisdiction was prematurely exercised— 
such award at that time was surplusage

A fiat for a writ of certiorari should not 
issue, as of course, if the justice do not 
appear upon notice of an application for 
a summons that it should issue.

Notwithstanding the statutory pro
vision a certiorari may issue where the 
justice has no jurisdiction. Reg. v. 
Galbraith, 6. M. R. 14.

2. Statement of offence.
Under a by-law of the Village of Car

man, providing that all pool rooms in the 
village should be closed from 8.30 p.m. 
every Saturday until 7 a.m. of the fol
lowing Monday and should remain closed 
on every other day from 10 p.m. until 
6 a.m. on the following day, the defendant 
was eonvictal for that ‘‘he did refuse to 
close a i>ool room occupied by him in the 
Village of Carman after the hour of half- 
past eight, contrary to the by-law of the 
Village in that behalf.”

Ileltl, that the conviction was bad and 
should be quashal on the following 
grounds:—

1. It did not state that the pool room 
had been kept open after half-past eight 
tn the afternoon.

2. It did not state that it was on a 
Saturday or Sunday the offence was com
mitted; for, if it was not Saturday or 
Sundav, the pool room might have been 
lawfully kept oi>en until ten o'clock p.m.
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3. The conviction did not give the date 
when the offence had been committed 
and, for all that it stated, it might have 
been before the by-law came into operation, 
or more than six months before the infor
mation was laid, lie Fisher arul the Village 
of Carman, 15 M.R. 475.

3. Unnecessary recitals in convic
tion -Adjournment of hearing in absence 
of accused.

1. A conviction in the form prescribed 
by The Criminal Code will not be held bad 
because it also contains recitals showing 
certain adjournments of the hearing before 
the justice, but not showing that no 
adjournment had been made for a longer 
period than the eight days allowed by 
section 857, sub-section 1, of The Criminal 
Code, although more than three months 
had elapsed from the commencement to 
the end of the proceedings.

It is not necessarily to be inferred from 
the statement of certain facts, which were 
not required to be stated, that other cir
cumstances necessiry to the jurisdiction 
of the magistrate did not exist.

2. The hearing before a justice trying 
a person for an offence punishable on 
summary conviction may be a Ijourned 
from time to time under section 853 of the 
( ode, although the accused be not present, 
provided the adjournments are made in 
the presence and hearing of those parties, 
solicitors or agents who are in fact present.
I‘roc tor v. Parker, 12 M.R. 52S.
XIII. Summary Trial of Indictable

I tlTENCS.

1. Appeals from magistrates.
The first clause of section 808 of The 

( 'riminal Code, 1892, should be read as if 
it were framed thus: “The provisions of 
this Act relating to preliminary inquiries 
before justices, except as mentioned in 
sections 804 and 805, and the provisions 
of part LVIII, shall not apply to any pro
ceedings under this part,’* and, so con
strued, it prevents an ap]>cal from the 
decision of a jxilice magistrate on a sum
mary trial under part LV of the Code.

Held, accordingly, that a mandamus to 
compel a magistrate to take a recognizance 
on an appeal from a conviction for theft 
under section 783, sub-section (a), of the 
Code, should be refused. h'eg. v. Egan, 
11 M.R. 134.

2. Information to be given prisoner 
by magistrate when offering election 
as to mode of trial—yew trial

A police magistrate proceeding, under 
section 778 of the Criminal Code, to offer 
a prisoner charged with an offence, for 
which he cannot be triixi summarily with
out his consent, his choice as to the mode 
of trial, should give the prsoner all the 
information set forth in paragraph (b) of 
sub-section 2 of that section as re-enacted 
by 8 & 9 Édw. VII, c. 9, and, if he omits 
to inform the prisoner that he lias the 
option "to remain in custody or under 
bail, as the Court decides, to be trii^d in 
the ordinary way by the Court having 
criminal jurisdiction," he does not acquire 
jurisdiction to try the prisoner sum
marily, although h«i consents thereto, and 
a conviction following will be quashed as 
made without jurisdiction.

King v. Walsh, 7 0. L. R. 149, followed. 
Prisoner not discharged, hut ordered to 

be brought again before the magistrate 
for the taking of proceedimgs dc novo. 
Hex v. Howell, 19 M.R. 317.

3. Jurisdiction of police magistrate
—Common gaming house -Excessive fine— 
Amending conviction—Criminal Code, ss. 
773, 774, 777, 781, 1124 -Certiorari.

1. A police magistrate, though he
belongs to the class of officials designated 
in sect ion 777 of The Criminal Code who 
may try summarily, with the consent of 
the accused, a great number of serious 
indict able offences, can only try summarily 
without his consent a person charged with 
the indictable offence of keeping a common 
gaming house under the powers conferred 
by sections 773 and 774, ils re-enacted by 
chapter 9 of 8 9 Edward VII, and sec
tion 781 limits the amount of the fine 
upon conviction in such a case to $100, 
including costs.

2. A conviction imposing a fine exceed
ing $100 in such a ease cannot be amended, 
under section 1124 of the Code, and should 
be quashed on certiorari, as that section 
only applies to summary convictions under 
part XV of the Code, notwithstanding 
that that section was, in the revision of 
1900, taken out of the Summary Convic
tions part of the Code, where it formerly 
stood as section 889, and placed in the 
part headed “Extraordinary Remedies." 
Reg. v. Itarulolph, (1900) 4 Can. Cr. Cas. 
165, followed. Rex v. Shing, 20 M. R. 214.

4. Magistrate's clerk addressing the 
accused for the Magistrate.

1. Section 785 of the Criminal Code, 
1892, as re-enacted bv 63 & 64 Viet., c. 46, 
gives to the Police Magistrate of a city or
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town power to impose the same punish
ment. for a common assault as could be 
imposed upon a person convicted on an 
indictment, when he has decided to treat 
it as an indictable offence and is proceed
ing under the summary trials part of the 
1

2. The magistrate may ask the question 
provided for by section 7*0 of the Code 
through the mouth of his clerk. Rex v. 
Ridehauyh, I t M IL 434.

6 Offer of election made by Magis
trate's clerk for him -Warrant of com- 
mitmen —Criminal Code, s. 1121.

1. The offer of the magistrate to a pris
oner of his right to elect for a summary 
trial under -ection 778 of the Criminal 
Code may be made through the magis
trate's clerk speaking for him.

Hex v. Ridehaugh, (1903) 14 M. R. 434 
followed.

2. On the application of a prisoner 
undergoing sentence imposed by a police 
magistrate, after conviction on summary 
trial of an indictable offence, for a habeas 
corpus, on the ground that the warrant of 
commitment does not show that the 
prisoner consented to be tried summarily, 
the Judge may look at the conviction if it 
is before him, and, if the conviction shows 
such consent, section 1121 of the Code 
applies and the warrant should be held

Reg. v. Scars. (1S'J7) 17 C.L.T. 124,
• istinguished. Rex v. liâmes, 21 M.lt. 
357.

6. Previous conviction -Grading sen
tence within maximum provided—Appeal 
against excessive sentence.

1. When a prisoner is convicted, on a 
summary trial before a police magistrate, 
of theft, he cannot be sentenced, under 
sub-section 2 of section 3KG of the Crim
inal Code, to more than seven years’ 
imprisonment, although he has been pre
viously convicted of theft, unless such 
previous conviction has been charged in 
the information by analogy to section 851 
and proved in accordance with section 
963, and, where in such a case a greater 
punishment is inflicted, the Court of 
Appeal, upon an application under sub
section 2 of section 1016 of the Code, w ill 
set aside the sentence and pass what it 
considers a proper sentence.

Quarc, w hether the procedure provided 
in the Code permits of inserting charges 
of previous convictions in an information

leading up to the preliminary hearing of 
a charge of an indictable offence.

2. When a previous conviction is not 
charged in the indictment or information, 
neither a judge nor a magistrate has any 
right to ask a prisoner, after conviction, 
whether he has been previously convicted 
or not, either with the view of ascertaining 
whether the prisoner is liable to any in
creased punishment in such case, or with 
the view of determining what the proper 
sentence, within the ordinary maximum 
provided by the statute in the particular 
case, should be.

Semble, previous convictions cannot be 
in any way considered in passing sentence 
unless they have been charged in the 
indictment or information, lh x v. Edwards, 
17 M. R. 288.

(This has not been followed in subse
quent cases) Ed.

7. Taking the evidence in short
hand Certiorari.

1. The Criminal Code contains no pro
vision as to how the evidence of witnesses 
at the summary trial of an indictable 
offence shall be taken down, and a con
viction entered by the magistrate will not 
be quashed on certiorari because the 
evidence was taken down by a shorthand

King v. Klein, (1909) 16 Can. Cr. Cas. 
503, approved.

2. Section 793, providing that the 
magistrate shall transmit the dc|>ositinns 
of the witnesses to the pro|s*r officer, 
does not, by inference, require that the 
depositions must be taken in longhand by 
the magistrate himself. Rex v. Rond, 21 
M. R. 366

XIV. Tiual Beforb Jury.

1. Juror not understanding English
—Mistrial.

The fact that one of the jury swrorn to 
try the prisoner did not thoroughly under
stand the English language is no ground, 
after trial and conviction, for holding 
that there has been a mistrial, or for 
granting a new trial.

It is too late to challenge a juror after 
he has been sworn, even if the ground for 
challenge was not known at the time.

Ignorance of the English languai ? 
would not in this Province be a ground of 
challenge of a juror.

The provisions of section 746 of The 
Criminal Code respecting the granting of 
a Den trial, when it is imperative, and
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when discret ionary, explained. Reg■ v. 
Karl, 10 M. R. 303.

2. Postponement of trial—Cancelling 
postponement and proceeding with trial.

The Judge at the assizes may, after 
postjKming till the next assizes the trial of 
:i person accused of murder on account of 
the absence of a witness, order the trial 
to be proceeded with at the same assizes 
if the witness is produced. Hex v. Redd, 
21 M. R. 785.

3. Right of Crown Counsel to reply 
when no witnesses called for defence.

Under section 944 of the Criminal Code, 
notwithstanding the proviso at the end 
that the right of reply shall be always 
allowed to the Attorney General or 
Solicitor General or to any counsel acting 
on behalf of either of them, when no 
witnesses are examined for tnc defence, 
the practice on the trial of a civil action 
should be followed, and counsel for the 
prosecution should address the jury first, 
counsel for the defence having the right 
to reply.

Key. v. Le Hlane, 13 C. L. T. Occ. N. 
441. 0 Can. Cr. Cas. 348.

4. Right to be tried by jurors skilled 
in the language of the defence
Challenge to array—Demurrer—Case re
served—Writ of error—Ultra vires—C<m- 
stnational law.

The prisoner, having pleaded to an 
indictment for unlawfully wounding with 
intent to maim, demanded a jury com
posed for the one-half at least of persons 
skilled in the language at the defence 
that language being the French language. 
The statutes of Manitoba did not provide 
for the summoning of such jurors, and 
there were not sufficient jurors on the 
>anel so skilled. The prisoner then chal- 
enged the array of jurors on that ground. 
The Crown demurred, and judgment was 
given allowing the demurrer by the judge 
presiding at the assize. The learned 
judge then reserved a case for the con
sideration of the Court for Crown cases 
reserved.

Held, 1. That a challenge to the array 
of jurors is a question of law arising on 
the trial, which may be reserved within 
the meaning of R. S. C., c. 174, s. 259, but

2. tDvnuc, J., dissenting) That, judg
ment having been given on the demurrer, 
it had become a matter of record and the 
question could not be reserves!, a writ of 
error bring the proper remedy.

The case was, therefore, directed to lx; 
quashed.

Reg. v. Fadennan, 14 Jur. 377, and Reg. 
v. O'Rourke, 32 U. C. C. 1*. 388, considered 
and commented on.

Per Dubuc, J.—The jury, when empan
elled and sworn, become a part of the 
constitution of the Court, but the selecting 
and summoning of them are matters of 
criminal procedure, over which the Par
liament of Canada has exclusive jurisdic-

Per Di BUC, J., also Sec. 107 of The 
Criminal I*rocedurc Act, R. S. C., c. 174, 
is intra vires of the Parliament of Canada, 
and in this Province a prisoner, if he so 
desires, is entitled to be tried by a jury 
composed for the one half at least of 
persons skilled in the language of the 
defence, if that language is the French or 
English language. Reg. v. Plante, 7 M. 
R. 637.

XV. Vagrancy.

1. Gaming Living hy means of—Find
ings of fact by magistrate —Evidence—Suf
ficiency of.

H. was convicted before a police magis
trate and sentenced to a term of imprison
ment under R. S. C., 1880, c. 157, s. 8,upon 
a charge of having no peaceable profession 
or calling to maintain himself by, but who, 
for the most part, supjxirted himself by 
gaming, and of being a loose, idle or dis
orderly person, and a vagrant

On an application for a writ of habeas 
corpus,

Held, that the weight to be given to the 
evidence it was the function of the magis
trate to decide, and the Court could only 
search the evidence, ascertain what points 
might possibly be found in favour of the 
prosecution, and consider whether, if the 
magistrate found all of these against the 
accused, there was reasonable ground for 
inferring that the accused was guilty of the 
crime charged.

llehl, also, that, although the case was 
exceedingly weak, the Court could not say 
that upon no view of the evidence was it 
possible for the magistrate to make the 
inferences ......nary t" support the infor
mation, and the application was, there
fore, refused.

Heldf also, that it is clearly quite an 
insufficient compliance with the statute 
for the prosecution to shew merely that 
an accused party has no apparent occu
pation or calling, other than gaming, and 
that he gambles frequently and habitually. 
Reg. v. Herman, 8 \l.R. 330.
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2. Gaming—Living by means of—Evi
dence—Sufficiency of.

R. S. C\, c. 157, s. 8, provides that: “All
persons who,................... (Ic) have no
peaceable profession or calling to maintain 
themselves by, but who do, for the most 
part, support themselves by gaming,
.................... are loose, idle or disorderly
persons, or vagrants, within the meaning 
of this section. 2. Every loose, idle or 
disorderly person, or vagrant shall, upon
summary conviction.........................be
deemed guilty of a misdemeanor, and shall 
be liable," etc.

D. was convicted before a police magis
trate under above section and sentenced 
to imprisonment.

On an application for a writ of halwas 
cor /run,

Held, that, to support such a conviction, 
there must be evidence of four distinct 
propositions: (1) That the accused had 
no peaceable profession or calling to sup
port himself by; (2) That he practised 
gaming; (3) That, from this practice, he 
derived some substantial profits; (4) That 
these profits constituted the larger portion 
of his means of support; and, there being 
no reasonable evidence to warrant a find
ing of either t he third or fourt h proposition, 
it could not be assumed that because of 
the want of a visible occupation, and of 
the accused being greatly addicted to 
gambling, the latter contributed mainly 
to his support.

The prisoner was discharged. Reg. v. 
Davidson, 8 M. R. 325.

3. Gaming Living by means of—Suf
ficiency of evidence—Habeas corpus— 
Criminal Code, s. 238 (l).

The prisoner was convicted under para
graph (1) of section 238 of the Criminal 
Code for that, having no peaceable pro
fession or calling to maintain himself by, 
he for the most part supported himself by 
gaming and WAS thereby a loose, idle 
and disorderly person and a vagrant.

There was evidence that, although lie 
was a carpenter by trade, he h:ul not been 
working at it or any other trade for about 
seven months prior to his arrest, that he 
had been making money by taking a rake- 
off from men resorting to his house who 
gainbhnl there and that he had not only 
paid his rent for several months back but 
had also repaid $25 of borrowed money 
during that period and had supported 
himself and family in some way.

HeUL that the magistrate was justified 
in finding that the prisoner had for the

most part supported himself by gaming, 
and that the prisoner was not entitled to 
be discharged upon habeas corpus. Rex v. 
Kuhtyla, 21 M. R. 197.

4. Prostitute not giving a satisfac
tory account of herself —Criminal Code, 
section 238 (i)—Habeas corpus.

An information under paragraph (i) of 
section 238 of the Criminal Code charging 
the accused with being a common prosti
tute or night walker not giving a satis
factory account of herself, and being 
thereby a loose, idle and disorderly person 
and a vagrant, is not sufficient without also 
alleging that she has been asked to give 
an account of herself, and no criminal 
offence is stated without such allegation.

A conviction on a plea of guilty to such 
a charge does not sufficiently disclose any 
criminal offence and the accused will be 
entitled to be released upon habeas corpus 
from imprisonment under a sentence fol
lowing such conviction.

Rea. v. Levecque, (1871 ) 30 U. R. 500, 
and Rex v. Harris, (1908) 13 Can. Grim. 
Cas. 393, followed. Rex v. Pepper, 19 
M. R. 209.

XVI. Warrant of Commitment.

1. Defects.
Under 31 & 32 Vic., c. 30, one justice 

may sign a warrant of commitment.
A warrant may be partly written and 

partly printed.
A warrant was addressed to the keej>er 

of the common gaol at the City of Win
nipeg, instead of to the keeper of the 
common gaol of the Eastern Judicial Dis
trict.

Held, sufficient.
The commitment stated the offence as 

follows: “On or about the 4th day of 
May, 1880, did embezzle the sum of $104, 
being the property of the Dominion 
Express Company."

Hell, insufficient. Reg. v. Holden,
3 M. R. 579.

2. Defective Warrant.
A warrant of commitment must direct 

the gaoler to receive and retain the 
prisoner, otherwise it will be quashed. Reg 
v. Barnes, 4 M. R. 448.

3. Gaming house — Poker — Playing

Hell, 1. That keeping a gaming house 
is an indictable offence at common law.

2. That the cards, &c., referred to in 
section 3 of 38 Vic., c. 41, must be such as
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are ordinarily used in playing an unlawful
game.

3. That a commitment for unlawfully 
keeping a common gaming house suff
iciently describes an offence, so that the 
party committed cannot be discharged on 
iIn' ground of there being any defect on 
tin face of the commitment in merely 
tints describing the offence.

1. That “poker” is not in itself an un
lawful game.

5. 'l iait a commitment cannot be 
.plashed where the magistrate had such 
> viilence before him as would warrant 
him in committing. Reg. v. Shaw, 4 M. 
It 4M.

4. Jurisdiction of Indian agent -
Indian Act, s. 117; 53 Vic. c. 29, 8. 9 (!>),- 
unil 57-8 Vic., c. 32, s. 8 (D).

\ warrant of commitment signed by an 
Indian agent, under the provisions of The 
Indian Act, must clearly show that the 
mi nt had jurisdiction at the place where 
ilif offence was committed: and, although 
In s. s of c. 32 of 57-8 Vic. (1)), substituted 
for s. 117 of The Indian Act, the agent 
would have jurisdiction all over Manitoba, 
ihere is no ground for assuming that the 
offence was committed in Manitoba when 
no place is specified.

Such a warrant could only be supported 
uinler s. 108, s-s 2, of The Indian Act or 
section 886 or 880 of The Criminal Code, 
1892, o.- amended if a proper conviction 
were shown.

The prisoner was in custody under a 
warrant defective in this respect, and 
offered some evidence to show that the 
conviction was equally defective.

Ili 1<I, that a writ of habeas corpus 
should be issued to enable him to apply 
for his release. Rea. v. Kennedy, 10 M. 
R. 338.

6. Substitution of corrected com
mitment.

Prisoner had been committed under a 
warrant which was defective. Subse
quent to the service on the jailor of a 
writ of habeas corpus he received another 
warrant of commitment which was regular.

Held, that the second warrant of com
mitment was valid, and sufficient to 
detain the prisoner in custody. Reg. v. 
House, 2 M. R. 58.

6. Substitution of valid for defective 
conviction and commitment— Sum
mary conviction.

The prisoner was convicted under sub
section (b) of section 177 of The Criminal 
Code, 1802, for an indecent exposure of 
his person and sentenced to three months 
imprisonment. Neither the conviction 
nor the warrant of commitment stated, 
although the evidence tended to show, 
that the act had been done wilfully. He 
then applied for a writ of habeas corpus.

Held, per Mathers, J., following Re 
Plunkett, (1895) I Can. Cr. Ce. 865, that 
the prosecution should be permitted, on 
the hearing of the application, to substi
tute a new conviction and warrant 
containing the omitted word: and, the 
substitution having been made, that the 
application shohld be refused, but without

Held, also, by the Full Court, that no 
appeal to the Full Court lies in this 
Province from the decision of a single 
Judge refusing a halteas cor/ws application, 
though a prisoner may make successive 
applications for the writ to one Judge 
after another, or he may make a direct 
application to the Court in banc.

Ex j tarte Alice Woodhall, (1888) 20 Q. B. 
I). 832, referred to. Rex v. llarre, 15 M. 
R. 420.

XVII. Miscellaneous Cases.

1. Appeal in criminal cases -Ques
tions of law not arising upon the record 
—Refusal to reserve a case—Writ of error.

G. was indicted for “assault with intent 
to murder.” At tin- trial certain evidence 
was tendered for the Crown, which the 
prisoner’s counsel objected to as inad
missible. The evidence was admitted, 
and the prisoner’s counsel then applied to 
have a case reserved. The learned judge 
refused the application. The prisoner 
obtained a writ of error.

Held, that a writ of error does not lie 
upon euch refusal, and that Motion 266 
ol The Criminal Procedure Act of Canada 
is a restriction, and not an enlargement, of 
the common law scope of writs of error. 
Reg. v. (lilboy, 7 M. It. 54.

2. Arrest without warrant—Detention 
of prisoner.

1. A peace officer who arrests a person, 
charged with obtaining goods by false 
pretences with intent to defraud, on a 
request by telegram from another Prov
ince of Canada, where the offence Is alleged 
to have been committed, may justify the 
arrest and detention of his prisoner under 
either section 22 or section 552, s-s. 2, of
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the Criminal Code by alleging, (a) that the 
prisoner has actually committed such 
offence or, (b) that he. the peace officer, on 
reasonable and probable grounds, believes 
that the prisoner committed the offence 
charged.

2. Section 22 of the Code operates, not 
merely to protect the officer from civil or 
criminal proceedings, but also to authorize 
the arrest and make it lawful; and it 
applies, not only when the arrest could be 
made by any person without a warrant, 
but also to cases in which a peace officer 
only may so arrest.

3. Paragraph (a) at the end of sub
section 7, section 552 of the Code, applies 
only to cases corning solely within sub
section 7, and it is not necessaty in other 
cases to bring the person arrester! before 
a justice of the peace before noon of the 
day following the arrest. Reg. v. Cloutier, 
12 M. R. 183.

3. Bail for prisoner committed to 
trial for murder —Justifiable homicùle— 
Self defence.

When the depositions taken at the pre
liminary hearing of a charge of murder 
clearly show that the deceased died by 
the hand of the prisoner and arc such as 
to justify his commitment for trial and 
sufficient to establish a case to go to the 
jury, bail should be refused, although it 
also appears from the depositions that, the 
prisoner might be able to convince the jurv 
at the trial that his act was done in self 
defence.

Hex v.Grccnacre, (1837) 8 C. A- P. 594: 
Hex v. HI y the, (1009) 19 O. L. R. 380, and 
Queen v. Mullculy, (1808) 4 P. R. 314, 
followed. Hex v. Monvoisin, 20 M. R. 
568.

4. Duplicity —Commitment—Two of
fences in same charge.

The charge against the prisoner, who 
was brought up on a habeas cornus, was 
“for keeping a bawdy house for the resort 
of prostitutes in the City of Winnipeg." 
“Keeping a bawdy house” is in itself a 
substantive offence, so is “keeping a house 
for the resort of prostitutes.”

Hell, nevertheless, that there was but 
one offence charged, and that the commit
ment was good. Iieg. v. McKenzie, 2 
MR 166.

6. Forgery of one of several signa
tures Interested witness.

A joint and seyeral bond was executed 
by the prisoner under an assumed name

for a fraudulent purpose. There was no 
proof whether the other signatures had 
been forged or not.

Held, that an indictment that the 
prisoner had forged the bond was sus
tained.

The bond was executed in order to 
obtain a marriage license. It having been 
obtained, a form of marriage before a 
person without authority to celebrate 
marriage was gone through.

Held, that the issuer of the license was 
not an incompetent witness as a person 
interested or supposed to be interested.

Her I)i bug, J.—Neither was the woman 
incompetent as a witness. Heg. v. Ueegan, 
6 M. R. 81.

6. Fraud in concealing one's own 
goods.

Under s. 354 of The Criminal Code 
(1892), which declares that every one is 
guilty of an indictable offence who, for 
any fraudulent purpose, takes, obtains, 
removes or conceals anything capable of 
being stolen, the prisoner was convicted 
on the charge that he had concealed a 
quantity of his own goods capable of 
being stolen, for the purpose of defrauding 
the insurance companies which had insured 
the goods, and leading the companies to 
believe that the goods had been destroyed 
by a fire which had previously taken place.

In a case reserved for the opinion of the 
Court as to whether such conviction was

ftroper, the Judge at the trial found as a 
act that the prisoner had concealed the 

goods with the intent and purpose of 
obtaining from the* insurance companies 
their value and also keeping the goods for 
himself, but it did not appear by the case 
stated whether the prisoner had actually 
made any claim under the policies or not.

ll< hi, that the prisoner was properly 
eonvieted, and also that, although the 
goods were his own goods, thay came 
within the meaning of the expression 
“things capable of being stolen.” Heg. v. 
Gollstauh, 10 M. R. 497.

7. Conviction for playing or looking 
on in a common gaming house -
Charging offence in the alternative—A mend“ 
ment of conviction—Joinder of several per
sons charged unth offence—Criminal law— 
Criminal Code, ss. 229, 725, 985, 986, 1124.

1. Section 725 of The Criminal Code, 
which permits the statement in an infor
mation or conviction that an offence has 
been committed in different modes, &c.,
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docs uot apply ho us to warrant a convic- 
i mu under section 229 for playing or look ing 
on while, others are playing in a common 
valuing house, as these are separate and 
distinct offences.

King v. Ah Yin, (1902) 6 Can. Cr. Cas. 
63, followed.

2. Such conviction may, however, be 
amended under section 1124, on being 
brought before the Court by artiorari, so 
a> to make it a conviction for playing in a 
common gaming house if the evidence 
shows the commission of that offence, 
and, when there is the statement of a 
witness that the accused were all playing 
on the occasion in question, and it is shown 
that gaming instruments were found in 
the room at the time of the arrest, which 
fact furnishes prima facie evidence under 
sections 985 and 980, the proof is sufficient.

King. v. Meikleham, (1905) 10 Can. Cr. 
Cas. 382, followed.

3. Any number of persons may be 
charged and convicted jointly with the 
offence of playing in a common gaming 
house, if they were all actually present 
and taking part in the came game. Hex 
v. Toy Moon, 21 M. R. 527.

8. Habeas Corpus Act, 31 Ch. II
c. 2, 8. 2—Summary trial—Jurisdiction 
of Pdice magistrate.

1. A prisoner’s right to habeas corjms 
in Manitoba depends on the Habeas Cor
pus Act. 31 Ch. II, c. 2. s. 2, and the writ 
cannot be taken out on behalf of a prisoner 
under sentence of conviction by a police 
magistrate, exercising the extended juris
diction to try indictable offences sum
marily conferred by section 777 of the 
Criminal Code, unless an absolute want 
of jurisdiction is shown.
^ lie Saoule, (1886) 12 S. C. R. 141, fol-

2. A police magistrate of a city or 
incorporated town, who is also a police 
magistrate in and for the whole Province, 
w hen acting under section 777 of the Code, 
may try offences committed anywhere in 
the Province.

3. Such police magistrate at the sum
mary trial of an indictable offence may, 
under sect ion 951 of the Code, convict the 
accused of any offence included in the 
offence charged, although the wrhole 
offence chaiged is not proved, without 
again offering the prisoner an election as 
to the mode of trial. Rex v. McEuen, 
17 M. R. 477.

9. Having in possession goods stolen 
abroad.

Upon a charge of having in possession 
goods stolen in a foreign country, it is not 
always necessary to prove the state of the 
law of that country.

Ver Taylor, C.J.—When the Crown 
roved that the prisoner had taken, and 
ad in his possession in Canada, projierty 

which he had, in any other country, taken 
under such circumstances that, had he 
taken it in like manner in Canada, it 
would, by the laws of Canada, have been 
felony, then the offence was proved.

2. And an allegation in the indictment 
that the prisoner “feloniously had taken 
and carried away” the goods, does not 
impose any additional burden of proof 
upon the Crown.

Per Killam, J—It may be necessary, 
under certain circumstances, for the 
Crown to prove the foreign law as an 
element in the moral quality of the act. 
Reg. v. Jewell, 6. M. R. 460.

10. Jurisdiction of County Court
Judge -Appeal from summary conviction 
by magistrate - Stating case for oinnion of 
Court of A ppeal.

A County Court Judge, hearing an 
appeal from a summary conviction by a 
magistrate, has no jiower under the 
Criminal Code to state a case for the 
opinion of the Court of Appeal.

Rex v. McIntosh, 14 W. L. R. 548; 17 
Can. Cr. Cas. 295.

11. Libel—Evidence to show that accused 
cherished ill feeling Uncords ]#rson l dolled 
or her relatives—Inferences from similarity 
of style ami use of common terms in libellous 
and admitted writings—Proof of hand
writing by evidence of experts only.

1. At the trial for criminal libel where 
the matter complained of was libellous 
per se, the prosecution should not be 
allowed to give evidence of acts of hos
tility on the part of the aroused towards 
the prosecutor or relatives unconnected

‘with the alleged libel, for the purpose of 
leading to the inference that the accused 
cherished feelings of ill-will towards the 
prosecutor and was therefore likely to 
have been the person who published the 
libel ; and, if such evidence has been 
admitted, although without objection, the 
jury should be told that they should give 
no weight to it.

2. A comparison of style and common 
forms of expression in the libellous and 
admitted writings should be by experts or
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skilled witnesses and, without such evi
dence, the trial judge should not invite 
the jury to draw any inference from sim
ilarity in style or expressions.
^ Scott v. Crernr, (1880) 14 A. R. 152, fol-

Per I’kkduk, J.A.—When the only evi
dence of the handwriting of the accused 
is that of experts, and where the experts 
called by the prosecutor are contradicted 
by an equal number of experts called by 
the defence, the accused denying the 
authorship on oath, the jury should be 
told that the prosecutor had failed to 
establish that the letters had been written 
by her. Rex v. Law, 19 M. R. 289.

12. Making of erasures in voters’ 
list -Dominion Elections Act, 1900, ss. 21, 
22, 23. II Tin Franchiei Act, 1898,». 10.

1. When a returning officer, appointed 
to hold a Dominion election for an electoral 
district in Manitoba, selects one of the 
copies of lists of voters sent to him by the 
Clerk of the Crown in Chancery pursuant 
to section 21 of the Dominion Elections 
Act, lUtX), as the one which he will certify 
and forward to the deputy returning 
officer, as required by section 41, for use 
at one of the polling sub-divisions, that 
copy so selected becomes a voters’ list 
within tin- meaning of section 503 of The 
Criminal Code, 1892, and it is an offence 
under that section for the returning officer 
wilfully to erase names of voters from it 
either before or after he certifies it and 
forwards it to the deputy.

2. Such returning officer has no aut hor
ity, under the Dominion Elections Act, 
1900, to create the voters’ lists upon which 
the election is to be held, or, under sections 
22 and 23 of the Elections Act, to make a 
new division of the constituency into 
polling subdivisions and re-arrange the 
names of the voters for each when ther.e 
are in fact polling divisions already estab
lished and used at the last Provincial 
election for the same territory, whether or 
not such polling divisions had been estab
lished in strict accordance with the re
quirements of the Provincial statutes.

3. The returning officer who wilfully 
makes such erasures from a voters’ list 
cannot escafie punishment on the ground 
that he had to make them in consequence 
of having made new polling subdivisions 
which he had no authority to make.

4. The fact that the heading of the list 
of voters in question contained the words 
“Registration District No. 3,” instead of 
“Polling Division No. 3,” did not justify

the returning officer in believing, if he did 
believe, that there were no polling divis
ions, since the territory of No. 3 was 
accurately described in the same heading.

The Court, haying held that the trial 
Judge had erred in withdrawing the case 
from the jury and directing a verdict of 
not guilty, ordered a new trial. Rex v. 
Duggan, 10 M. R. 440.

13. Negativing statutory exceptions
—Con lid ion—Statutory exceptions not nega-

A statute declared certain acts com
mitted by “any person not legally em
powered .... without the owner's 
permission,” to be unlawful.

A conviction, stating the acts done but 
not negativing power and permission, 

Held, bad. Reg. v. Morgan, 5 M. It. 03.

14. Recognizance of bail -Condition 
to appear for sentence—Conviction quashed 
and new trial ordered—Estreating recog
nizance.

The accused was convicti-d by a jury of 
a criminal offence, but the Judge reserved 
a case as to the admissibility of certain 
evidence and admitted the prisoner to 
bail. The condition of the recognizance 
entered into was that the prisoner would 
appear at the next sitting of the Court to 
receive sentence.

Afterwards the Full Court quashed the 
conviction and ordered a new trial. The 
accused not having appeared at the next 
sitting, proceedings were taken to estreat 
the recognizance and for the collection of 
the named penalties.

Held, that the condition of the recog
nizance was not broken and that, the 
nirnose of the accused's attendance 
laving failed, the sureties were not bound 

for his appearance. Roll of estreated 
recognizance and fi. fa. issued thereon set

Queen v. Wheeler, (1865) 1 C. L. J. N. S. 
272, and Queen v. Ritchie, (1865) 1 C. L. 
J. N. S. 272, followed. Reg. v. Hamilton, 
12 M. R. 507.

15. Secrecy of the ballot -Compelling 
witness to disclose for whom he voted— 
Dominion Elecli ns Act, s. 71.

In a prosecution of a deputy returning 
officer under the Dominion Elections Act 
for fraudulently putting into a ballot box 
divers papers purporting to be ballot 
tapers, but to h’s knowledge not being 
tallot papers, and bein' other than the
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I «allot papers which he was authorized by 
Liv. to put in the ballot box,

Ih hi, notwithstanding section 71 of 
the Act, that voters may be required at 
tin- trial to state for whom they have 
marked their ballots : Queen v. Heardsall, 
1 H. I). 425, followed.

Such evidence cannot be ruled out as 
i-mndary evidence of the contents of 

written documents, because under the 
Art there is no way of identifying the 
particular ballot marked by any witness. 
Reg. v. Saunders, 11 M. R. 559.

16. Sunday- Habeas Corpus—Eindence. 
Judicial proei-edings should not be con

ducted on Sundav and, where the prisoner 
was committed for trial at a preliminary 
investigation before a magistrate on a

IhId, that he was entitled to his dis- 
charge, following Mackalley's case, 9 Co. 
«ill. and Waite v. Hundred of Stoke, Cro. 
lac. 196.

Ih Id, also, following Eggington’s case, 2 
I A- B. 717, and Re Haile y, 3 E. & B. 007, 
that the affidavit of the prisoner was 
receivable in evidence to show that the 
investigation and commitment had taken 
place on a Sunday. Reg. v. Cavelier, 11 
MR. 333.

17. Theft—Accessory—Receiver of stolen
goods.

Although, under section 61 of The 
< riminal Code, a person who has been 
hcessory to a theft may be convicted as 

■I principal thief, this does not prevent his 
conviction as a receiver of the stolen 
property, if he has subsequently received 
it from the actual thief.

The true principle is that it is a receipt 
which is merely an act done in the com
mission of the theft which cannot be 
treated as a separate offence; and the 
statute which makes counselling or pro
curing fonn a participation in the offence, 
when committed, does not also make a 
subsequent receipt form a part of a theft 
completed before the receipt.

Reg. v. Craddock, (1850) 2 Den. C. C. 
31. and Reg. v. Hughes, (1860) Bell C. C. 
242, followed. Reg. v. Hodge, 12 M. R. 
319.

18. Treason — Jurisdiction of North 
RVsl Court — Information—Evidence in 
shorthand—Appeal upon fact—Insanity.

1. In the North West Territories a 
stipendiary magistrate and a justice of 
the peace, with the intervention of a jury

of six, have jxiwer to try a prisoner 
charged with treason. The Dominion 
Act 43 Vic., e. 25, is not ultra mres.

2. The information in such case (if any 
information be necessary) may be taken 
before the sti|>endiury magistrate alone. 
An objection to the information would 
not be waived by pleading to the charge 
after objection taken.

3. At the trial in such ease the evidence 
may be taken by a shorthand reporter.

4. A finding of “guilty” will not be set 
aside upon apjieal if there be any evidence 
l" support the verdict.

5. To the extent of the powers conferred 
ujxm it, the Dominion Parliament exer
cises not deli-gated, but plenary, powers 
of legislation.

Insanity, as a defence in criminal cases, 
discussed. Reg. v. Riel, 2 M. R. 321.

Leave to appeal to Privy council 
refused, 10 A. C. 675.

19. Warden's authority without cer
tificate- Escapi— Sew conviction.

A statute provided that “The warden 
shallreceive into the penitentiary every 
convict legally certified to him as sentenced 
to imprisonment therein, and shall there 
detain him.”

Held, that the absence of a certificate 
or copy of the sentence did not make the 
detention of a prisoner, projierly con
victed and sentenced, illegal.

Her Bain, J.—Semble, even if no such 
copy of the sentence had originally been 
delivered to the warden, (and were any 
such necessary), his possession of it at 
any time previous to his return to a habeas 
corpus would be sufficient.

A statute provided that “Every one 
who escapes from imprisonment shall, on 
being retaken, undergo, in the prison he 
escajied from, the remainder of his term 
unexpired at the time of his escape, in 
addition to the punishment which is 
awarded for such escape.” After an 
escape and before recapture, the iieni- 
tentiary was changed from one building 
to another

HeUI, 1. (Killam, J., dulntante), that a 
conviction for an escape was not necessary 
to imprisonment for the unserved portion 
of the sentence.

2. That imprisonment in the new build
ing was lawful. Reg. v. Peterson, 6 M. R. 
311.

See Ballot Box Sti ffing.
— Bills and Notes, IV, 5.



C RIMINAL PROCEDURE.315

«See Certiorari.
— CoNHTITVTIONAL LAW, 3.
— Conviction, 2, 4, 5.
— Forgery.
— Forcible Entry.
— Money Lenders’ Act, 1,2. 
— Solicitor and Client, 1, 3. 
— Scmmary Conviction.

CRIMINAL PROCEDURE.

1. Initialling names of witnesses on 
indictment -That pirty assaulted con
sented to fight immaterial.

1. Notwithstanding the language of the 
Interpretation Act, U. S. e. 1, s. 7 (4). 
the word “shall” in s. 645 of The Criminal 
Code, which requires the foreman of the 
grand jury to put his initials opposite the 
names of the ( Town witnesses on the back 
of the bill of indictment, is not imperative 
in the sense that the foreman’s omission 
to do so will nullify the proceedings.

O'Connell v. The Queen, (1844) 11 C. & 
F., 155; Queen v. Townsend, (1896) 28 
N. S. 468, followed.

2. The crime of assault may be com
mitted though the party assaulted may 
have consented t<> fight.

Regina v. Coney, (1882) 8 Q. B. I). 534, 
followed. Reg. v.Buchanan, 12 M. It. 190.

2. Quashing conviction Jurisdiction 
of single judge—Full court—Practice— 
Notice of motion.

An application to (plash a conviction 
under section 337 of The Criminal Code 
must be made to the Full Court and not 
to a single; judge. The Provincial Legis
lature having no authority to make laws 
respecting criminal procedure, the practice 
introduced by the Queen’s Bench Act, 
1895, Rule 162, cannot apply to proceed
ings under The Criminal Code. Re. 
Roucher, 4 A. It. 191, and Reg. v. McAuley, 
14 0. It. 643, followed.

Held, also, that such an application 
must be made by summons or rule nisi 
and not by notice of motion, and that in 
the rule for the certiorari the grounds for 
moving must be sj»ecilied: Paley on Con
victions (6th ed.), 457. Reg. v. Beale, 11 
M. It. 448.

See Certiorari, 2.
— Criminal Law, XI, 3; XII, 1; XIII,

2, 4: XIV, 3.
— Jt'RY Trial, I. 7.
— Liqt’OR License Act, 1.
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CROSS APPEAL.

See Practice, III, 1.
— Rectification of Deed, 1.

CROSS RELIEF.

See Crown Patent, 5.

CROWN COUNSEL.

Sec Criminal Law, XIV, 3.

CROWN LANDS.

1. Dominion lands — Railway tres
passes—Continuing trespass Public con
cern icnce-—M in isters of the ( 'rown—Dis
allowance.

1. The Sovereign is always to be deemed 
in possession of the lands of the Crown. 
There can be no occupant of the Queen’s 
possession.

2. Possession, sufficient to enable a 
plaintiff to maintain an action of trespass, 
is the possession which is the test of the 
right to be treated as a plaintiff in posses
sion for the purposes of an injunction suit 
or motion.

3. An Act of the Province having been 
disallowed, the order of the (Jovernor- 
Ceneral in Council was published in the 
Manitoba Omette, and following it was 
also published a certificate of theCovernor- 
Ceneral of the day upon which the Act 
was received. Held, that such publica
tion was a sufficient signification of the 
disallowance.

4. “The Public Works Act,” 48 Vic.,c. 6, 
furnishes no authority to take compulsorily 
Dominion lands for the purpose of any 
Provincial work, for the statute does not 
expressly relate to the lands of the Crown; 
and no authority under the words “the 
enlargement or improvement of any public 
work’’ to take lands for the purpose of 
changing ten miles of grade into sixty 
three miles of railway.

5. When railway companies or indi
viduals exceed their statutory’ powers in 
dealing with other people’s property, and 
an injunction is sought to restrain their 
actions^ no question of damage or public 
convenience is raised.
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(>. A continuing trespass amounting to 
| i uniment appropriation of the property 
ni another is, of itself, a sufficiently 
serious injury to warrant interference by 
injunction.

7. Vpon motion for an interlocutory 
injunction where the right is doubtful, the 
( mut will consider on what side is the 
balance of convenience; to which party is 
injury more likely to be done by its intor- 
fircnce or refusal to interfere; in what 
way tin- parties can best, after the final 
determination of their rights, be kept in, 
ui restored to, their position at the time 
of the motion.

s. The Court has jurisdiction to grant 
an injunction, at the instance of the 
Attorney-General for the Dominion, in 
respect of trespass upon Crown lands.

Persons claiming exemption from the 
law must show some reason or authority 
!• aving no doubt upon the subject. And. 
; here two persons, who were Provincial 
Ministers of the Crown, directed a tres- 
I mss upon lands of the Dominion and 
showed no such exemption, an injunction 
was issued against them. Atty.-Gcn. v. 
Ityan, 5 M. It. 81.

2. Settlement of Manitoba claims ■
it 4» Vic., c. 60 (/»—49 Vic., c. 38 

Mini.)—Construction of statute—Title to 
lands—O iteration of grant—Transfer in 
/n a n nti—Condition precedent—Ascertain- 
" i nt and identification of swamp lands— 
Here nues and emblements—Constitutional

The first section of the Act for the final 
Settlement of the Claims of the Province 
of Manitoba on the Dominion (48 ifc 49 
\'ir., c. 50) enacts that “all Crown lands 
in Manitoba which may be shown, to the 
satisfaction of the Dominion Government, 
to be swamp lands, shall be transferred to 
the Province and enure wholly to its 
benefit and uses.”

Held, affirming the judgment appealed 
from (8 Ex. C. It. 337), Girouard and 
Killam,JJ., dissenting, that the operation 
of the statutory' conveyance in favour of 
the Province of Manitoba was suspended 
until such time or times as the lands in 
question were ascertained and identified 
as swamp lands and transferred as such 
by order of the Governor-General-in- 
Council, and that, in the meantime, the 
Government of Canada remained entitled 
to their administration and the revenues 
derived therefrom enured wholly to the 
benefit and use of the Dominion.

Atty.-Gcn. for Manitoba v. Atty.-Gcn. for 
Canada, 34 8. C. R. 287.

See Fixtures, 1.
— Fraudulent Conveyance, 5.
— Highway, 1.
— Possession of Goods.
— Sale of Land for Taxes, II.

CROWN PATENT.

1. Cancellation.
S. entered for a homestead and pre

emption, and subsequently by deed con
veyed to A. through whom plaintiffs 
claimed. Before the patent was issued 
the defendant made application for the 
same land, alleging that 8. had not com
plied with tin- requirements necessary to 
entitle him to the land.

Upon the report of the Land Board the 
Minister of the Interior cancelled the 
entry of 8. and allowed the defendant to 
be entered for the land.

The bill prayed that a patent from the 
Crown granting the lands to plaintiffs 
might be issued, and that the entry made 
by the defendant should be set aside.

Held, that the Court had no jurisdiction 
in grant the relief prayed. Crotty v. 
Yrooman, 1 M. It. 149.

2. Law of descent of land in Mani
toba prior to creation of Province
Dominion Lands Act amendment, 60 & til 
l le.. 39 Meaning »f word "Province?* 
in Dominion legislation—Construction of 
statutes —Error or oversight in.

By an amendment to the Dominion 
Lands Act, 60 & 61 Vic., c. 29, it is 
enacted as follows: “Where patents for 
any lands have been or are hereafter issued 
to a person who died or who hereafter dlee 
before the date of such patent, the patent 
in such case shall not therefore be void, 
but the title to the land designated therein 
and granted or intended to be granted 
thereby shall become vested in the heirs, 
assigns, devisees or other legal repre
sentatives of such deceased person accord
ing to the laws of the province in which the 
land is situate, as if the patent had issued 
to the deceased person during life.”

The plaintiff claimed title to the lots in 
question, now part of the « ity of St Bon
iface, Manitoba, under a patent from the 
Crown issued in 1906 in the name of 
Charles Larence, his grandfather, who 
died in February, 1870, before the creation
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of the Province of Manitoba. The patent 
recited the above Act and also contained 
the following recitals: "And whereas the 
legal representatives (within the meaning 
of the above enactment) of the late 
Charles Larence, etc., are entitled to a 
grant of said lands, and application has 
been made by or on behalf of them or 
some of them for such patent.”

"And whereas, having in view the pro
visions of the? above enactment, we deem 
it expedient for good and sufficient reasons 
to issue such grant to or in the name of the 
said late Charles Larence,” and the haben
dum was "To have and to hold tin- same 
unto the said Charles Larence, his heirs 
ami assigns forever.”

Held, that, as the hinds in question were 
not in any Province at the date of the 
death of Charles Larence, the above 
statute did not cover the case or avail to 
validate a patent issued in the name of a 
deceased person which without the sup
port of some statute was a nullity and 
that, as the plaintiff was unable to estab
lish a title to the lands independently of 
the patent, his action must be dismissed.

Although satisfied that then? must have 
been some error or oversight in drafting 
a statute, the Court cannot correct the 
error or supply the omission, for that 
would be to legislate and not to interpret 
the Act .

Commissioners of Income Tax v. Peinset, 
11891] A.C., lier llalsbury, LX’., at p. 543, 
and In re St. Sepulchre's, (1894) 33 L.J. 
Ch., per Westbury, L.C., at p. 37, fol
lowed. Larence v. Larence, 21 M. R. 145.

3. Ejectment -Parliamentary title — 
Equitable defence—38 Vic., c. 12, (Man.)— 
35 Vic., c. 23 (/>).

L., in 1875, applied for a homestead 
entry for the S.W.J4 of sec. 30, township 
6, range 4 west, pre-empted by F., and 
paid $10 fee to a clerk at the office, but 
was subsequently informed by the officers 
of the Crown that his application could 
not be recognized, and was refunded the 
$10 he had paid. F. subsequently paid 
for the land by a military bounty warrant 
in pursuance of sec. 23 of 35 Vic., c. 23. 
L. entered upon the land and made im
provements. In 1878, after the conflict
ing claims of F. and L. had been consid
ered by the officers of the Crown, a patent 
for this land was granted by the Crown to 
F., who brought an action of ejectment 
against, L. to recover possession of the 
said land. F., at the trial, put in, as proof 
of his title, the Letters Patent, and L. was

allowed, against the objection of F.’s 
counsel, to set up an equitable defence 
and to go into evidence for the purpose of 
attacking the plaintiff’s patent as having 
been issued to him in error, and by im
providence and fraud. The Judge, who 
tried the case without a jury, rendered a 
verdict for the defendant.

IIchi, on appeal, reversing the judgment 
of the Court of Queen’s Bench (Man.), 
that L., not being in possession under the 
statute, hud no parliamentary title to the 
possession of the land, nor any title what
ever which could prevail against the title 
of F. under the Letters Patent.

Per Gwynnk, J.—That under the prac
tice which prevailed in England in 1870, 
which practice was in force in Manitoba 
under 38 Vie., c. 12, at the time of the 
bringing of this suit, an equitable defence 
could not be set up in an action of ejeet-

Farrner v. Livingstone, 5 S. C. R. 221.

4. Setting aside —Estop j>el—Covenant 
for further assurance—Estate subsequently 
acquired by covenantor.

Defendant was the patentee from the 
Crown of Lot A, but before patent he had 
sold and conveyed to one Clarke, the 
ilaintiff’s predecessor in title, 43 feet in 
rontage of Lot A. Defendant, at the 

time of that conveyance, had such an 
interest in the 43 feet and the rest of 
Lot A that the Department of the Interior 
recognized it by issuing the patent, which 
they did without knowledge that defend
ant had conveyed away the 43 feet.

The defendant’s deed to Clarke was 
made before 14th May, 1875, when the 
first Statute relating to Short Forms of 
Indentures was passed.

It purported to be made in pursuance of 
the Act respecting Short Forms of Con
veyances, and was in the form set out in 
the first schedule to the Short Forms Act, 
afterwards R. S. M. 1892, c. 141, with the 
covenants in column one, but it contained 
no recitals.

At the hearing it was assumed, though 
not expressly admitted by the defendant's 
counsel, that under s. 2 of the Act the 
effect of the deed was to make the defend
ant’s covenants equivalent to those in the 
second column of the first schedule to the 
Act, and it was contended by the plaintiff 
that this worked an estoppel against the 
defendant. The deed did not come 
within the Estoppel Act, R. 8. M. 1892, 
c. 52.
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IIild, that the defendant was not 
• •.-topped by his mere grant from setting 
up a title subsequently acquired, at least 
when it did not appear that he had no 
title at all at the time of his grant.

Don d. Oliver v. Powell, 1 A. <fc E. 531; 
Eight d. Jeffery» v. Huchnell, 2 ti. & Ad. 
278, followed.

In the absence of legislation covenants 
i not estop: Hath v.Croalock, L. R. 10 

t'h. 22; General Finance Co. v. Liberator 
Huildiny Society, 10 Ch. D. 15, and 
Onward Huildiny Society v. Smithson,

893 l Ch. 1.
Specific performance of the defendant’s 

covenants for further assurance could not 
In- decreed without an amendment of the 
bill, which did not set out the covenants 
in the forms in the deed, or in those 
which the statute gives to them.

When no legal estate passes, the coven
ants do not run with the equitable title so 
as to enable the assignee to sue at law: 
Onward liuildiny Society v. Smithson,

It appeared clear from Hrowniny v. 
Wright, 2 13. & P. 13, and the wording of 
the covenant number 5 in the schedule, 
that the covenantor was not bound under 
covenant to convey or assure to the cov
enantee or his assigns any estate subse- 
i|iiently acquired by the covenantor and 
which he had never previously held.

The plaintiff had w holly failed to <*stab- 
lish the title set up by him, a title in fee 
simple, whether legal or equitable, or that 
there had been such mistake as, under the 
judgment in Attorney General v. Fonseca, 
17 S. C. It. 012, would warrant the setting 
aside of the patent.

Bill dismissed with costs.
Fraser v. Suthcrlaml, 15 C. L. T. Occ. 

Notes 17.

6. Setting aside in part Purchaser 
for value—Laches—Estoppel by former suit 
—Cross-relief—Improvidence without fraud 

Preemption.
1. A patent may be good in part and 

had in part, and may be set aside so far as 
it relates to certain of the property in
cluded in it.

2. The plea of purchaser from the 
patentee for value without notice is of no 
avail as against the Crown. In such case 
the maxim applicable is Debeo digniori, 
and not Potior est conditio defendentis.

3. The plea of laches is no defence as 
against the Crown. The Nullum tern pus 
Act, 9 Geo. 3, c. 16, is not in force in this 
Province.

4. In a former suit in which the same 
lM>rtion of the patent was attacked upon 
the same ground, the relator in this 
information was plaintiff, and the 
Attorney-General was defendant. The 
bill in that case was dismissed, but such 
dismissal was held to be no estoppel as 
against the Attorney-General in this in
formation. The Attorney-General in the 
former case could not, under General 
Order, have prayed cross-relief against his 
co-defendants. In any case it was not 
obligatory upon him to do so.

5. A patent may be set aside upon the 
ground of improvidence although no fraud 
is charged against the patentees.

0. The presumption against error in a 
Crown patent is not so strong as in an 
ordinary deed between subject and subject.

7. In order that a patent may be set 
aside it is not necessary to shew that 
some person is entitled to the land. It 
is sufficient that there existed claims or 
material facts, which, if present to the 
mind of the Crown, would have influenced 
it in dealing with the land.

8. It is not an answer to a charge of 
improvidence and mistake, that the Crown 
had in its possession documents which 
disclosed the claims or material facts, if 
these are shown not to have been present 
to the mind of the official when granting 
the patent. Attorney-General v. Fonseca, 
5 M. It. 173.

Reversed on appeal to the Supreme 
Court. See decision which immediately 
follows.

6. Setting aside Error and improvi
dence — Superior. title — Evidence — lies 
judicata—Estoppel by, as against the Crown.

Held, 1. That a judgment avoiding 
letters patent upon an information at the 
suit of the Attorney-General could only 
be justified and supported upon the same 
grounds being established in evidence ns 
would be necessary if the proceedings 
were by scire facias.

2. The term “improvidence,” as dis
tinguished from error, applies to cases 
where the grant has been to the prejudice 
of the commonwealth or the general 
injury of the public, or where the rights 
of any individual in the thing granted are 
injuriously affected by the letters patent; 
and, F.’s title having been recognized by 
the Government as good and valid under 
the Manitoba Act, and the lands granted 
to him in recognition of that right, the 
letters patent could not be set aside as
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having been issued improvident ly execpt 
upon the ground that some other person 
had a superior title also valid under the 
Act.

3. Letters patent cannot be judicially 
pronounced to have been issued in error 
or improvident ly when lands have been 
granted upon which a trespasser, having 
no color of right in law, has entered and 
was in possession without the knowlcdgc 
of the Government officiais upon whom 
rests the duty of executing and issuing 
the letters patent, and of investigating 
and passing judgment upon the claims 
therefor; or when such trespasser, or any 
person claiming under him, has not made 
any application for letters patent; or 
when such an application has been made 
and refused without any express deter
mination of the officials refusing the 
application, or any record having been 
made of tin* application having been 
mode and rejected.

4. Per Patterson, That in the con
struction of the statute effect must he 
given to the term "improvidence"as mean
ing something «listinct from fraud or error; 
letters patent may, therefore, be held to 
have been issued improvidently if issued 
in ignorance of a substantial claim by 
persons other than the patentee to the 
and which, if it had been known, would 

have been investigated and passed upon 
before the patent issued; and it is not the 
duty of the Court to form a definite 
opinion as to the relative strength of 
opposing claims.

5. Semble, jar Cwynne, J., There is no 
sound reason why the Covernment of the 
Dominion should not be bound by the 
judgment of a court of justice in a suit to 
which the Attorney-General, as rep.e- 
senting the Government, was a party 
defendant, equally as any indivhlual 
would be, if the relief prayed by the 
information is sought in the same interest 
and upon the same grounds as were 
adjudicated upon by the judgment in the 
former suit. Fonseca v. Attorney-General. 
17 S. C. R. 612.

Sec Constitutional Law, 8, 10.
— Dominion Lands Act.
— Estoppel, 1.
— Evidence, 12, 13.
—- Fraudulent Conveyance, 5.
— Highway. 2.
— Sale of Land for Taxes, I, 2; II;

X, 7.
— Title to Land, 2, 3.

CROWN SUITS.

Sec Statutes, Construction of, 2.

CURRENT MONEY OF CANADA.

See Election Petition, IX, 1; X, 1, 2.

CUSTODY OF INFANT.

See Infant, 4, 5.

DAIRY INSPECTION.

See Municipality, VU, 1, 2, 3.

DAMAGES.

1. Amount Breach of contract for 
erection of buildings, etc.

The plaintiff and defendant agreed 
that the plaintiff should procure a site for 
a mill and build the same so as to be ready 
for the reception of machinery, which the 
defendant was to supply. The plaintiff 
incurred expense? in building the mill, in 
building a house for the defendant at his 
request, to be ready for him on his arrival 
from Ontario in going to Ontario on 
account of the defendant’s neglect to 
carry out the terms of the contract, in 
paying wages to a man whilst absent in 
Ontario, and in going to Winnipeg on 
business of the venture. The defendant 
refused to carry out the agreement.

Held, that the true measure of the 
plaintiff’s damage-s was the loss on the 
sale of the house built by him for the 
defendant, and the loss in respect of the 
mill building; but that he was not entitled 
to recover for the journeys to Ontario and 
Winnipeg or for the wages. Simpson v. 
EUis, T. W., 31.

2. Amount - Preach of covenant by 
landlord to build fence.

The defendant demised land to the 
plaintiff for one year, at $200, and cov
enanted to fence the premises. He 
neglected to build the fence, and the 
plaintiff refused to pay an instalment of 
rent, amounting to $100. The defendant 
distrained a yoke of oxen and a wagon,
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with household furniture, not finding any 
other distress on the premises. After 
-••izure, appraisement and notice of sale, 
the bailiff found some barley in a shed on 
the premises, but made no change in the 
-i izure or inventory, thinking he had no 
right to do SO, and believing that the 
barley was not there when he made the 
-i izure. The plaintiff never objected to 
the seizure of the oxen, and once asked 
for a postponement of the sale. The 
"\en ami wagon were sold, the plaintiff 
buying them for $160. The rent and 
expenses amounted to $135.30. The 
surplus was retained by the plaintiff. 
The day after the sale lie issued a writ. 
The jury found a verdict for the plaintiff 
on the counts for breach of covenant to 
fence, distraining beasts of the plow and 
excessive distress, and assessed the dam- 

gee at SIM).
livid, that the damages were excessive, 

and that there should be a new trial unless 
the plaintiff consented to reduce his

The measure of .damages on the breach 
of covenant was what it would have cost 
tho plaintiff to have leased another piece 
of land fenced; for distraining beasts of 
the plow, what it would cost the plaintiff 
to have hired oxen for the several days he 
was deprived of the use of them. Per 
Wood, C.J. Clarke v. Murray, T. W., 127.

3. Excessive damages —Jury fee.
In an action for assault, false imprison

ment, slander and libel, the assault and 
imprisonment consisted in the defendant 
putting his hand upon the plaintiff’s 
shoulder, pushing her into the office and 
locking the door for a short time. No 
evidence was given of special damage 
under the slander and libel counts, and a 
verdict upon them alone could not there
fore be supported. The jury gave a 
general verdict of $.300.

Held, 1. That, although the damages 
were excessive, the Court would not inter
fere with the verdict upon that account.

2. Although a jury fee would have been 
payable but for the existence of the 
slander and libel counts, and although no 
evidence of the special damage was given 
under these counts, yet the general ver
dict would not for non-payment of the 
fee be set aside. McMonagle v. Orton, 
5 M. R. 193.

4. Expropriation—Damages in lieu of 
specific performance—Presumption against 
holder oj un produced document—Dedication.

326

Defendants took proceedings to ex
proprate lands of the plaintiff. The 
commissioners awarded to the plaintiff 
$21,455, but the award was not confirmed 
by a judge, as required by the defendant's 
charter.

Held, (overruling Dvbuc, J.) that the 
award could not be enforced.

After the award the defendants agreed 
to give to the plaintiff, in exchange for the 
same land, two other pieces of land and 
$12,000. The plaintiff thereupon removed 
certain buildings, the defendants used the 
land for a street, and the defendants paid 
the $12,000, but refused to convey the 
two parcels of land, alleging that they 
formed portions of streets.

Held, (affirming Dubüc, J.), 1. That a 
bill might be filed to recover damages for 
the breach of the contract, the deed from 
the plaintiff to the defendant having 
erroneously acknowledged receipt of the 
purchase money.

2. That the damages might fairly be 
placed at the difference between the 
$21,455 and the $12,000, without proof 
of the locality of the t wo parcels of land 
or their value, the defendant» having had 
in their custody the documents by which 
the locality could have been proved, and 
not having produced them, out alleged 
their loss. Wright v. Winnipeg, 4 M. R. 
46.

See Animals Running at Large, 2, 3.
— Assignment for Benefit of Cred

itors, 5.
— Banks and Banking, 6.
— Breach of Warranty.
— Building Contract, 3, 4.
— Contract II, 2; VII, 3.
— Garnishment, IV, I.
— Infant, 1.
— Injunction, I. 1; II, 1.
— Joint Tort Feasors.
— Landlord and Tenant, I, 1, 2.
— Master and Servant, IV, 2.
— Misrepresentation, I; II; III, 1, 4.
— Municipality  2 IV, 1.
— Negligence VI, 6; VII, 4.
— Nuisance, 2.
— Pleading, XI, 1, 8.
— Railways VIII, 1, 5; XI, 4, 5.
— Ratification.
— Sale of Goods, II. 3; III, 1; IV, 1, 4;

V, 1.
— Sale of Land for Taxes, I, 2.
— Set Off, 2.
— Slander of Real Estate.
— Specific Performance.
— Trade Unions.
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See Trespass and Trover, 1.
— Vendor and Purchaser, VI, 2, 15;

VII, 2, 11, 12.
— Warranty, 2, 3.

DAMAGES FOR DELAY.

See Pleading, VIII, 2.

DAMAGES FOR PERSONAL INJURY.

See Negligence, VII, 4.

DANGEROUS THINGS, HANDLING 
OF.

See Negligence II, 2.

DEATH BY ACCIDENT.

See Workmen’s Compensation for In
juries Act, 3, 4.

DEATH HAPPENING OUT OF THE 
JURISDICTION.

See Lord Campbell’s Act, 1, 2.

DEBENTURES.

Sec Municipality, VIII, 8.

DEBTOR AND CREDITOR.

See Garnishment, VI, 10.

DEBTORS’ ARREST ACT.

See Examination of Judgment Debtor, 8.

DECLARATION OF OFFICE.

See Public Schools Act, 1.

DECLARATION OF RIGHT.

See Costs, III, 2.
— Fraudulent Conveyance, 10.
— Real Property Limitation Act, 8.

DECLARATORY JUDGMENT.

See Pleading, X, 9.

DEDICATION.

1. Absence of user by public.
Filing in the registry office a plan of 

property showing a street or lanc^does 
not, in the absence of user by the public, 
amount to a dedication. Wright v. Win- 
nipeg, 4 M. R. 40.

2. Occupancy by pers l fil ng plan.
Dedication of a strcc4 lot having been 

acted upon—the projx rty not having 
been used as a street, but on the contrary 
the plaintiff’s occupancy of it having'been 
sanctioned by tho^City—did not affect 
the plaintiff’s title. IVright v. Winnipeg, 
3 M. R. 349.

Sec Damages, 4.
— Estoppel, 1.

DEED OF LAND.

1. Reservation of right to*compen
sation for depreciation in value caused 
by closing of street.

The owner of land, which it is expected 
will be depreciated in value by the con
templated closing of a street, may, in 
conveying it to a purchaser, reserve the 
right to collect and receive the compen
sation that may be thereafter awarded in 
respect of such depreciation, and after
wards his claim for such compensation 
cannot be answered by show ing that he 
has sold and conveyed the hind. lie 
Codvillc, 10 M. R. 420i

2. Priority as between unregistered 
equitable charge and subsequent 
registered conveyance -Effect of grant 
of land by registered owner “according to 
his estate and interest therein and as fully
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and effectually as he lawfully can or may” 
to an assignee in trust for creditors— 
Assignments Act, R.S.M. 1902, c. 8.,88. 
fi, 7 -Lien .Votes Act, RJS.M. 1902, c. 99, 
.<*. 4, 7— Registry Act, R.S.M. 1902, c. 
150, r 72.

The defendant Burnett, having ex
cel it (*<1 an agreement under seal creating 
an equitable lien or charge on his farm 
land in favdt of the plaintiffs for the 
price of certain machinery which agree
ment could not, under section 4 of The 
Lien Notes Act, RAM. 1902, c. 99, be 
registered, subsequently executed a deed 
of assignment to the defendant Haverson 
as trustee for creditors. As regards 
Burnett's lands, the wording of the assign
ment was as follows: “The said debtor, 
according to his estate and interest 
therein and as fully and effectually as he 
lawfully can or may, . . . by these 
presents doth hereby grant . . . unto 
the said trustee . . all the real estate, 
lands, tenements, and hereditaments of 
the said debtor ... of or to which he 
may have any estate, right, title or 
interest of any kind or description with 
the appurtenances.”

This assignment was made and duly 
registered shortly after the commencement 
of this action.

Held, that such deed purported to 
deal only with such estate or interest in 
the land as the assignor then had and did 
not operate or assume to operate so as to 
convey the land free from the equitable 
charge <>r lien previously given to the 
plaintiffs.

Sections 6 and 7 of The Assignments 
Act, R.8.M. 1902, o. 8, do not help the 
assignee, as the assignment was not in the 
words, or to the like effect of the words 
given in section 6, and section 7 provides 
only that every assignment .... shall 
vest the estate “thereby assigned” in the 
assignee, and does not assume to give the 
deed any larger effect in the way of passing 
property than on its face it purports to

The only interest, therefore, that passed 
to the assignee being what was left after 
the plaintiffs’ equitable charge should be 
satisfied, neither section 72 of The Reg
istry Act, R.S.M. 1902, c. 150, nor section 
7 of The Lien Notes Act can have any 
application, as they only apply to invali
date an unregistered instrument as against 
a registered instrument that affects the 
same estate or interest in lands. Canadian 
Port Huron Co. v. Burnett, 17 M. R. 55.

DEED OF SETTLEMENT.

Improvidence -Resulting trust upon 
conveyance by husband to wife—Trusts of 
land under Real Property Act—Parties to 
action — Vagueness aiul uncertainty in 
trusts as expressed—Power of revocation— 
/mlependent advice to settlor—Acquiescence, 
laches and delay in taking steps to set aside 
trust deed—Double possibility—Thellusson 
Act—Rule against /lerpetuities.

The personal representatives of a 
deceased settlor are necessary parties to 
an action by his widow to set aside a deed 
of settlement executed by the settlor and 
his wife conveying property to trustees.

Held, also, by Mathers, C.J.K.B.
1. Where a man executes a voluntary 

conveyance of lands to his wife, there is 
no presumption of a resulting trust in his 
favor, but it is open to the grantor or his 
repn»sentatives to show that under the 
circumstances there was such resulting 
trust and in that case the lands will be 
deemed in equity to be his, whether they 
are under th • Real Property Act or not.

ChiUlers v. Childers, (1857) 3 Jur. N.S. 
1277; Marshall v. Crut well, (1875) L.R. 
20 Eq. 328, and Re Massey Gibson, 
(1890) 7 M R. 172, followed.

2. A deed of settlement, although it 
transferred all the pro|>erty of the settlors 
to the trustees without power of revoca
tion in trust to pay the net income or part 
thereof to the settlors or the survivor of 
them until the death of the survivor, and 
afterwards to distribute the cornus or the 
income thereof between the children or 
some of them in the absolute discretion of 
the trustees, was held, in the peculiar 
circumstances set forth in the judgment, 
not to be improvident.

3. If the trusts declared in a deed of 
settlement arc too vague and uncertain to 
be executed, a trust in favor of the next 
of kin would result by operation of law, 
and the trustees would not take for their 
own benefit: Lewin, p. 164.

4. The settlor may wish to protect bin* 
self from his own improvidence or against 
importunities of relatives and in such a 
case the absence of a power of revocation 
in the deed is not a ground for setting it

Taker v Toker, (1863) 3 De G.J. & 8. 487, 
and Phillips v. Midlings, (1871) L.R. 7 
Ch. 244, followed.

Coutts v. Acworth, (1869) L.R. 8 Eq. 
558, distinguished.
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5. As the trustees were not beneficiaries 
under the deed, the absence of independent 
advice in the execution of it was not 
inqxirtaut.

Huçuenin v. Bast ley, (1807) 14 Ves. 
273, distinguished.

G. The plaintiff, one of the settlors, after 
the death of her husband, had, in the cir
cumstances set forth in the judgment, 
estopped herself from complaining of the 
deed by acquiesencc, laches and delay.

Turner v. Collins, (1871 ) L it. 7 Ch. 
320; AUcarti v. Skinner, (1887) 30 Ch. D. 
145, and Jurratt v. Aldom, (1870) L.lt. 9 
Eq. Cas. 403, followed.

Sharp v. Lcor/i, (1802) 31 Heav. 491, 
distinguished.

7. As the deed in question required that 
the estate should be converted into money 
at the death of the widow, in contempla
tion of equity the estate conveyed con
sisted of personal estate: A Homey-General 
v. Dodd, (1894) 2 O H. 150; and, since the 
rule against a “double possibility” or 
“a possibility upon a possibility” has, 
according to I n re Bou les, A medroz v. 
Bou'les, 119021 2 Ch. 050, no application 
to personal estate, therefore the deed was 
not objectionable as offending against such 
rule, although it might have been in the 
absence of a direct ion for such conversion.

8. Under the deed there might be an 
accumulation of income beyond the |H*riod 
permitted by the Thellusson Act, if the 
trustees should exercise the power given 
them of withholding the slum's of some of 
the beneficiaries and giving them to others, 
and an accumulation beyond the per
mitted |x*riod would lx- void under the 
Act, but the gift itself would not be void 
unless it would also infringe the rule 
against |x>r|X'tuitics.

Codefroi on Trusts, 912; Jogger v. Jogger, 
(1883) 25 Ch. 1). 729, and Tench v. Cheese, 
(1855) 24 L.J. Ch. 55, followed.

9. The possibility of a jxjwer in a deed 
of settlement being at some future time 
exercised so as to infringe the rule against 
perpetuities does not make the |xnver 
itself void, where it is such that it may be 
exercised in a manner entirely unobjec- 
t ionable.

Slark v. Dak y ns, (1874) Lit. 10 Ch. 35; 
Picken v. Matthew, (1878) 10 Ch. 1). 264, 
and He Bowles, (1905) 1 Ch. 371, followed.

ljeake v. Hohinson, (1817) 2 Mer. 389, 
distinguished.

10. As the widow and children of a 
deceased son would be entitled under the 
deed attacked to a share of the estate and 
so were interested in maintaining the deed,
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they were necessary parties to the action 
attacking it, which t herefore failed for lack 
of parties, notwithstanding that the ex
ecutors of the will of said son had been 
made parties.

These executors took nothing under the 
deed and did not represent the infant 
children of their testator and therefore 
had been made parties unnecessarily. 
Formoa V. Jones, 21 M. It. 168.

DEFAMATION.

See Costs, XIII, 2. 
— LmUL, 6.

DEFAULT OF PURCHASER.

See Vendor and Purchaser, II, 3.

DEFECT IN SYSTEM.

Sec Negligence, II, 1; VII, 8.

DEFECTIVE APPARATUS.

See Negligence V, 4, 5.

DEFECTIVE MATERIAL.

See Practice XXVIII, 6.

DEFECTIVE WORKMANSHIP.

See Pleading, VIII, 2.

DEFENCE ON THE MERITS.

See Security for Costs, III.

DEFICIENCY IN LAND.

See Vendor and Purchaser, VI, 13.
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See Amendment, 2.
Infant, 11.
Interpleader, VIII. 1. 
Practice, XVII, 3; XX, B, 1, 2. 
Security for Costs, X, 1.

— Setting Aside Judgment. 
Solicitor, 6.
Tram Nam*.

— Vendor and Purchaser, VI, 15.

DELEGATION OF AUTHORITY.

See Municipality, I, 5; VII, 1, 2, 3.

DELEGATION OF DUTY

See Arbitration and Award, 11.

DELIVERY.

See Gift, 1.

DELIVERY IN BLANK.

See Bills and Notes, VI, 1.

DELIVERY OF DEED.

See Assignment for Benefit of Cred-

DELIVERY OF GOODS.

See Principal and Agent, I, 1. 
Railways, III, 1,4, 5, 0.
Sale of Goods, I, 1,2; IV, 2; VI, 5.

DELIVERY OF POSSESSION.

See Bills of Sale, 1, 2.

DEMAND.

See Taxes.

DEMAND AND REFUSAL.

See Money Had and Received.

DEMAND OF POSSESSION.

See Vendor and Purchaser, IV, tt.

DEMURRER.

1. Argument of, before trial - A trig «
Bench Act, Rule 453.

Under Rule 453 of the King's Bench 
Act, R.S.M. 1902, e. 40, an order to have 
a demurrer dis|K>sed of or argued before 
the trial of the ease should not be made 
unless the jmints of law involved are such 
as affect the whole case and the dispo
sition of which would either determine 
the whole ease or declare some important 
principle which would influence the con
sideration of the matters remaining.

London, Chatham <t- Dover Bu. Co. v. 
South Eastern By. Co., (1K85) 53 L.T. 109; 
Barr v. London Assurance Co., (1891) 
8 T.L.R. 88, and Makarsky v. C.P.B., 
(19041 15 M R. 53, followed.

Under the rule the question is largely 
one of convenience, and the Court will not 
hear and determine piecemeal the various 
matters involved in a complicated suit. 
Gardiner v. Bicklcy, 15 M.R. 354.

2. Ore tenus.
A demurrer ore tenus will not be allowed 

unless there is a demurrer on the record. 
Wright v. Winnipeg, 3 M.R. 349.

3. Plea bad as to part —Demurrer to 
part of plea—Discontinuance.

If a plea is bad in part, it is bad as to 
the whole, and a demurrer should be to the 
whole plea, otherwise it will work a dis
continuance. S/tarham v. Carley, 8 M.R. 
448.

Sec Company, IV, 12.
— Costs, XIII, 3
— Criminal Law, XIV, 4.
— Mortgagor and Mortgagee, III, 3.
— Practice, XXIII, 1, 3; XXVIII, 7.
— Privity of Contract.
— Public Schools Act, 2.
— Railways, II, 2.
— Sale of Land for Taxes, VIII, 1.
— Time, 1.
— Workmen’s Compensation for In

juries Act, 4.
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DEPARTURE.

See Plkadino, I, 1; XI, 8.

DEPOSIT.

See Pledge.

DEPOSIT IN LIEU OF RECOGNIZ
ANCE.

See Summary Conviction, 1.

DEPOSIT RECEIPT.

See Negotiable Instrument.

DEPOSITIONIOF DECEASED 
WITNESS.

See Evidence, 6.

DEPOSITIONS ADMISSIBILITY OF.

See Criminal Law, VI, 3.

DEPOSITIONS MANNER OF 
TAKING.

See Evidence on Commission, 1, 2.
— Examination of Judgment Debtor, 5.
— Extradition, 3, 4, f>.
— Master's Office, Practice in, 2.

DESCENT OF LAND.

Law of primogeniture in force in 
Manitoba up to 3rd May, 1871.

The Legislature of Manitoba passed the 
first Intestacy Aet in May, 1>*71, and 
before that time the law of descent appli
cable in England to estates in lands and 
tenements should be held to have been in 
force in Manitoba, and therefore, where a 
person died intestate in April, 1871, being 
the owner in fee simple of a parcel of land, 
the Court.
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Held, that the land descended to the 
eldest son to the exclusion of the other 
children. lie. Tait, 9 M.R. til7.

See Crown Patent, 2.

DESCRIPTION.

See Fraudulent Preference, VI.

DESCRIPTION OF GOODS.

See Rills of Sale, 1.
— Chattel Mortgage, V, 1.
— Warranty, 4.

DESCRIPTION OF LAND.

1. Ambiguity—Charge on homestead 
before potent Dominion Lands Aet, s. 42— 
60 à «■! Vit h . ■ 3», A

The written contract signed by defend
ant for the purchase of machinery from 
the plaintiff provided for a lieu or charge 
upon the' N.E. Yx Section 2,Township 4, 
Range 14,” without stating whether the 
range meant was 14 west or east of the 
principal meridian, both of which ranges 
are in this Province; but the evidence 
showed that it was range 14 west that was 
intended.

Held, fl) That the expression N.E. 
sufficiently dmgnated the north-east 
quarter, as such contractions are in daily

(2) That in this case the description 
was sufficient to warrant the order for a 
charge on the N.E. Y\ 2-4-14 W.; for, (a) 
if judicial notice should be taken of the 
surveys that had been already made in 
Manitoba and of those which had not 
been made, then, ils township 4 in range 
14 east had not been surveyed into sec
tions, township 4 in range 14 west must 
have been the one intended by the con
tract, and there was no ambiguity requir
ing evidence to explain; and, (/>) if judicial 
notice of such surveys could not be 
taken, then the ambiguity, if any, was a 
latent one and oral testimony was admis
sible to ascertain what land was meant.

It was suggested in argument that de
fendant was merely a homesteader under 
The Dominion Lands Vet, and had not 
received his patent, and that, under sec-
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tion 42 of that Act, he could not validly 
create a charge on the land.

Ih l<l, that the defendant could not 
raise such an objection in this action, and 
that the plaintiff was entitled to an order 
for the charge on the land and the chance 
of realizing on it, though he might after
wards be defeated by the action of the 
Dominion Government. Abell v. Mc
Laren, 13 M.Il. 463.

Not follows! as to last holding. 
Camming v. Camming, 15 M.R. 640.

Followed as to first holding. Caisley 
v. Stewart, 21 M.R. 341.

2. Ambiguity Falsa démonstratif) — 
tieneral, followed by s/Hcific description.

Plaintiff and defendant were entitled, 
under the deeds of conveyance to their 
predecessors in title respectively, to the 
western and eastern parts respectively of 
a fractional quarter section of land of an 
irregular shape bordering on a lake at the 
<■: st side and containing about 132 acres. 
The land was crossed by a highway called 
the ( iimli road running in a somewhat 
oblique direction from north to south. 
The conveyance on which the plaintiff 
relied described his land as the west half 
of the quarter section or that part lying 
on the west side of the (litnli rood, and the 
defendant’s title was for the cast half, 
tVc.. or that part lying on the east side of 
the (Iimli road. Possession had con
tinued in accordance with the belief on 
both sides that the (iimli rood divided the 
fractional quarter section into nearly 
equal portions.

< >n discovering that there was in fact a 
larger area on the east side of the road 
than on the west, the plaintiff brought 
this action for possession of such excess, 
being part of the land on the east side in 
the possession of the defendant.

Ilehl, 1. As applied to the land in ques
tion, the words "cast half” were not suf
ficient to describe with clear* css the land 
intended to he conveyed and, conse
quently, the words which follow could not 
be rejected as falsa demonstrate.

G len\ Haynt . (1873 33U.C. R 616: 
I hr v. Xolan, ( 1 S«> 1 ) 21 U. (’. It. 301), and 
( art weight v. Iktlor, (1S60) 10 U. C. R. 210, 
distinguished.

2. This was a proper cose for the appli
cation of the rule that, when then* is a 
general description followed by a specific 
one, the specific and not the general 
description must be taken to govern, and 
that the expression “east half” in this case

was a general description that must yield 
to the s|M?cifie description that follows.

Murray v. Smith, (1818) 5 U. C. R. '225, 
and Smith v. Galloway, (1833) 5 B. & Ad., 
43 followed.

3. The ambiguity in the description in 
question was a latent one, only becoming 
patent when evidence was given of the 
irregular shape of the land, and therefore 
extrinsic evidence was admissible to show 
the intention of the parties.

Semble, the defendant might also suc
ceed on the doctrine of election as set 
forth in Elphinstone on Deeds, 105, Vin. 
Ah., Grant, II. 5, and Shep. Touch., 106, 
251, on the ground that his deed gave 
him the option of taking the east half or the 
land on the cast side of the road and he 
had elected to take the latter. Oleson v. 
Jonnsson, 16 M.R. 94.

Sec Contract, XV', 1.
— Real Property Act, I, 4,5, 7.
— Rectification of deed, 2.
— Sale of Land for Taxes, VI, 3.
— Statute of Frauds, 3.

DESTRUCTION OF EVIDENCE.

See Trade Unions, 1.

DETENTION OF PRISONER.

See Criminal Law, XVII, 2.

DETERMINATION OF ACTION.

See Replevin, 2, 3.

DEVOLUTION OF ESTATES.

1. Death of administrator— Coad
ministered estate of intestate —Appointment 
of administrator of estate of deceased 
adm i n istrator —( ’osts.

L., the owner of the land in question, 
died intestate. His widow was appointed 
administratrix <>f his estate, one died 
without dealing in any way with the 
land, and the plaintiffs were appointed 
administrators of her estate.

Held, that the plaintiffs had no title 
to the land, and that a grant of letters of
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administration of the unadministered 
estate of L. would be necessary, followed 
by a conveyance from the new adminis
trator to the plaintiffs, before they could 
get title.

The defendant was only allowed the 
costs of a demurrer, as the point of law 
was apparent on the pleadings and he 
should have raised it by his pleadings 
instead of going to trial in the ordinary 
way. National Trust Co. v. Proulr, 20 
M. R. 137.

2. Registered judgment Interest of
heir in lands of intestate, whether realty or 
personalty—Parlies to action.

Z., the owner of the lands in question, 
having died intestate, his widow, A, took 
out letters of administration to his estate. 
B.,the only child of Z. and A., subsequently 
married the defendant and than died 
childless and intestate. The plaintiff, 
having recovered a judgment in the King's 
Bench against, the defendant, registered 
in the proper Land Tit lea office a certifi
cate of the judgment and then brought 
this action for a sale of the defendant's 
interest in the lands to realize his judg-

A. had not disposed of the land in any 
way under her letters of administration, 
nor had letters of administration of the 
estate of Be been taken out.

Held, that the defendant had no 
interest in the lands in question which was 
bound bv. or could be sold under, Un
registered judgment.

Held, also, that an administrator of 
the estate of the defendant’s wife was a 
necessary party to any proceedings affect
ing her estate or the defendant’s interest

Re Shephard, (1889) 43 Ch. D. 131, 
followed.

Semble, even if the estate of the defend
ant’s wife had been represented in the 
action, it would have to be held that the 
defendant, while the land remained vested 
in the administrator, had no interest in it 
which would be bound by the judgment; 
Thomat v. Crow, 2 Dr. <v 8m. 428.

Section 3 of The Judgments Act, R.S.M. 
1902. C. 91. with the interpretation of the 
word "land” given in s-s (j.) of s. 2, refers 
to a present existing interest in land, and 
does not cover an interest which may 
come to a beneficiary as real estate* or 
may come to him as money according to 
the actions of the administrator and the 
unknown exigencies of the administration. 
McDougall v. Gagnon, 16 M. R. 232.

DIRECTORS.

See Company, II, 2; IV, 7, 8.

DIRECTORS, LIABILITY OF.

See Winding-up, I, 5; IV, 3.

DIRECTORY OR IMPERATIVE 
REQUIREMENTS.

See Criminal Law, XIV, 1.
— Criminal Procedure, I.
— Evidence on Commission, -7.
— Local Option By-law, V, 3.
— Municipal Elections, 4.
— Municipality, VII, 4.
— Prohibition, III, 1.
— Real Property Act, I, 1,6.
— Statutes. Construction or, 1
— Workmen’s Compensation for In

juries Act, 4.

DISALLOWANCE OF PROVINCIAL 
ACTS.

See Crown Lands, 1.
— Injunction, I, 10.

DISCHARGE OF RETIRING 
PARTNER.

See Partnership, 4.

DISCHARGE FROM IMPRISON
MENT.

See Costs, XIII, 7.

DISCLAIMER.

Sec Costs, II, 1, 2.
— Municipal Elections, 1.

DISCLOSURE OF RELEVANT FACT

See Attachment of Goods, 4.
— Injunction, I, 1; III, 2.
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DISCONTINUANCE.

See Costs, XIII, 8.
— Demurrer, 3.
— Practice, X, 1.

DISCOVERY.

See Examination for Discovery.
Production of Documents, 7,13,14.

DISCOVERY OF NEW EVIDENCE.

See Appeal to Supreme Court, 5.
— Evidence, 10.

DISCRETION.

See Judicial District Boards, 2.

DISCRETION OF COURT.

See Assignment for Benefit of Cred
itors, 5.

— Fire Insurance, 3.
Practice, XX, B. 5.

— Prohibition, I, 4, 5, 7: III, 1, 3. 
Real Property Act, II, 2.
Solicitor and Client, III, 5.

— Staying Proceedings, II; 2. 
.Summary Judgment, I, 2.

DISCRETION Or JUDGE.

See Costs, XIII, 2.
— County Court, II, 2, 5.
— Examination of Judgment Debtor,

15.
— Injunction, I, 1.
— Interpleader, II, 7.
— Jury Trial, I, 4.
— Pleading, I, 2: VIII, 2.
— Practice, XX, B. 7, XX, C.

DISCRETION Or MASTER.

See Solicitor and Client, II, 1.

DISCRETIONARY ORDER.

See Costs, XIII, 2.
— Jury Trial, 1,1.

DISCRIMINATION.

See Municipality, I, 0.
— Real Property Act, III. 3.

DISMISSAL Or ACTION.

See Municipality, VI, 2.
— Practice, XXVIII, 24. 25.
— Production of Documents, 5.
— Security for Costs, VI, 2.

DISOBEDIENCE Or ORDER.

See Solicitor, 1, 8.

DISPUTE NOTE.

See Pleading, I, 2.

DISQUALIFICATION.

See Election Petition, IV, 3. 
— Municipal Elections, 2, 6.

DISTRESS AND IMPRISONMENT.

See Criminal Law, XII, 1.

DISTRESS rOR INTEREST.

See Distress for Rent, 3.
— Mortgagor and Mortgagee, VI, 4.

DISTRESS rOR RENT.

1 Illegal distress -Damages for—Leave 
and license—Contract not under seal and 
uithout consideration—Nudum pactum.

The defendant attempted to justify a 
seizure for rent under a warrant of distress,
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l>V producing a document signed by the 
plaintiff, which purported to give him the 
right to seize the plaintiff’s goods for rent 
before the rent fell due according to the 
lease. The learned Judge found as a fact 
that this document was not sealed at the 
time of its execution, and no consideration 
was shown for the plaintiff executing it.

Held, that it was a nudum partum and 
that the defendant could not justify under 
it. Brayjield v. Cardiff, 9 M. It. 302.

2. Illegal distress— Estoppel in ixris— 
Fraudulent removal of {foods to avoid distress 
—Ijandlord and tenant.

Some of the plaintiff’s goods having 
been seized and sold along with those of 
his wife under a distress warrant issued by 
the defendant 11. to his co-defendant, for 
the purpose of levying an amount due by 
the wife for rent of certain premises, from 
which, before the seizure, all the goods 
had been removed with the fraudulent 
intention of evading payment of the rent, 
the plaintiff brought this action for 
damages. When the bailiff made the 
seizure the plaintiff forbade him to do so, 
but he did not at any time inform 11. or 
the bailiff that he claimed some of the 
goods to be his; and after the seizure his 
attorney wrote several letters to II., de
manding that the goods be given up, and 
referring to them as belonging to the 
plaintiff’s wife.

Counsel for defendants contended that 
the plaintiff was estopped by his silence 
as to his ownership of some of the goods, 
and by the language of the attorney’s 
letters, from setting up the present claim.

Held, (I)ubvc, J., dissenting) that the 
defendants had failed to prove that they 
had been induced to do anything, or to 
abstain from doing anything, by reason of 
what the plaintiff had said or done, or 
omitted to say or do, and that the plaintiff 
was entitled to recover.

Pickard v. Sears, 6 A. & E. 469, dis
tinguished. Monti/ornery v. Hclli/ar, 9 M. 
R. Ml.

3. Illegal distress —Distress for interest
Mortgagi Attornment Evidence

Admission—11 Geo. 2, r. 19, s. 19.
The plaintiff sued the defendants in 

trespass and trover for seizing and selling 
her crops under a warrant of distress 
issued by them directing their bailiff to 
levy the amount of arrears of interest due 
on a mortgage given them by one Robert
son, the lessor of the plaintiff, on the land

on which the crops had been grown. The 
mortgage contained the usual provision 
that the defendants might distrain for 
arrears of interest. It also contained an 
attornment clause by which the mortgagor 
became a tenant to the defendants of the 
land at a yearly rental equal to the amount 
of interest payable in the mortgage.

Held, that under R.S.M., c. 46, s. 2, 
the distress was wholly illegal, as the 
defendant could only take the goods of 
the mortgagor for arrears of interest due

The bailiff, after making the seizure, 
neglected to give notice of the distress or 
to make an appraisement of the g.xxls, 
but it appeared that, after the seizure and 
sale of the crops, the plaintiff’s husband 
agreed with the defendants’ manager to 
pay the defendants $200 if they would 
abandon their claim to the crops, and 
procure a release from the person who had 
xiught them at. the sale. This money was 

afterwards paid and accepted by the 
defendants, and they contended that the 
agreement was an admission of rent being 
due and that the statute 11 Geo. 2, c. 19, 
s. 19, applied so as to prevent the plaintiff 
from bringing an action such as the 
present, and that she was restricted to an 
action on the case for any special damages 
that she might he able to prove.

Held, that there was not sufficient 
evidence that any interest was in arrear 
on the mortgage or any rent overdue, and 
that the agreement entered into by the 
plaintiff's husband could not be construed 
as an admission that any rent was due by 
Robertson, and therefore that the case 
was not brought within the last mentioned 
statute. Miller v. Imperial Loan it* In
vestment Co., 11 M. R. 247.

See Chattel Mortgage, II, 3.
— Damages, 2.
— Ft. Fa. Goods, 4.
— Landlord and Tenant, I.

DISTRESS FOR TAXES.

See Taxation, 1.
— Taxis

DOCUMENTARY EVIDENCE.

See Evidence, 3.
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DOG RUNNING AT LARGE.

Destruction of unlicensed dog.
The defendant shot and killed the 

plaintiff's dog, which was running home 
alone on the highway, at the bidding of 
the plaintiff's wife, whom he had been 
following. He had not a metallic ticket 
fastened on his neck, as required by 34 
Vic., c. 21 (Man.), which enacts that every 
dog found running at large without such 
a ticket might be destroyed by any one 
who should so find him running at large; 
nor had the Provincial tax fixed by the 
Act been paid for several years.

Per WOOD. CJ. The dog was running 
at large within the meaning of the Act, 
and was therefore lawfully destroyed by 
the defendant.

Per McKeagney, J.—The dog Whs obey
ing the command of the plaintiff’s wife, 
was therefore under her control, and was 
not running at large within the meaning 
of the Act.

The Court being equally divided, the 
verdict for the plaintiff in the Court 
below was upheld. Allan v. McKay, 
T. \\\, 111.

DOMINION ELECTIONS ACT.

R. S. C. 1906, c. 6, ss. 193, 206
Application for recount of votes—Man
damus to County Court Judge to proceed— 
lit turn to Clerk of the Crown in Chancery— 
Affidavit on application to County Court 
Judge to order recount, requirements of, 
uniler section 193—Swearing on informa
tion and belief not sufficient.

The affidavit required by section 193 
of the Dominion Elections Act, R. S. C. 
1906, c. 6, upon receipt of which the 
County Court Judge is to proceed to 
recount the ballots east at an election of 
a member of the House of Commons, must 
be such as to make it apjtcar to the Judge 
that a deputy returning officer has erred 
as therein stated, and such requirement 
is not satisfied by the affidavit of an 
elector who merely states that he verily 
I>elieve8 that such error has been com- 
mitted. All that was made to appear by 
the affidavit was the deponent's belief in 
certain facts, but the Act requires that 
the facts themselves must be made to 
api>ear by the affidavit.

I{e Sorth Cajte Breton and Victoria 
Election. (1908) 6 East. L. R. 37, 532, 
followed.

After the returning officer has made hie 
return to the Clerk of the Crown in 
Chancery, it is too late to apply, under 
section 200 of the Act, to a Judge of the 
King’s Bench in Manitoba for an order 
compelling the County Court Judge to 
proceed with the recount.

Bellechasse Election, (LSKO) 17 (j. L. R., 
294, and Rortneuf Election, (1892) 1
Q. R. S. C. 208, followed. Re Dauphin
mmHm, 21 M R. 029.

DOMINION LANDS.

See Boundary Lines. 
— Crown Lands, 1.

DOMINION LANDS ACT.

1. Agreement to assign interest in 
homestead before issue of patent —
Illegality.

1. Under section 42 of the Dominion 
Lands Act, R.S.C., c. 54, as re-enacted by 
section 5 of 00 and 01 Vic., (D.j. c. 29, an 
agreement made by a homesteader, before 
issue of the patent and before procuring a 
certificate of recommendation for patent 
from the local agent, to assign and trans
fer an interest in the homesteaded land to 
another person, though made in good 
faith and for an adequate consideration, 
is absolutely null and void and cannot be 
enforced at the suit of such other person.

AMI v. McLaren, (190b 13 M R. 463, 
not followed.

2. Since the case of Aubert v. Maze,
(lsoi) 2 B. (V P. 371, there has been no
distinction between malum prohibitum and 
malum in se as to anything forbidden by 
statute. •

Cannon v. Bryce, (1819) 3 B. iV Aid. 179, 
and Wetherell v. Jones, (1832) 3 B. & Ad. 
221, followed, Cumming v. Cumming, 15 
M.R. 640.

2. Charge on land created by home
steader before recommendation for 
patent -Declaration hi/ Mimshr <»/ In
terior as to effect of such charge—Estoppel.

A charge on land created by a home
steader before it is recommended for 
patent is absolutely void under section 
142 of the Dominion Lands Act, R.S.C. 
1906, c. 55, andfa declaration of the Min
ister of the Interior under that section 
waiving the forfeiture of the homestead
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right that would otherwise follow the 
giving of such a charge has not the effect 
of making it valid in the hands of the 
grantee.

Harris v. Rankin, (1887) 4 M.U. 115, 
Humming v. Humming, (1904) 15 M.lt. 
Ü40, and Anderson v. Harkins, (1890) 135 
I'.S.R. 483, followed.

One who took a conveyance of the 
property from the homesteader after 
recommendation for patent is not estopped 
from setting up the invalidity of a charge 
created before recommendation by reason 
only that he had acted as the agent of the 
party in acquiring the prior charge, having 
ceased to be such agent before get ting his 
deed.

Howell, C.J.A., dissenting. American 
AbtUCo. V. l/( Millan, 19 M i: 97.

3. Charge on land for debt to Crown
—Hosts Real Pro/srly Act -Registry Act.

Vndcr section is of 60 & til Vic., (I).), 
c. 29, amending the Dominion Lands Act 
and set out in statement of case, unless 
the Registrar makes the necessary entries 
respecting the indebtedness of the patentee 
there referred to "in the proper register or 
other record book in his office,” no charge 
or lien will be created on the land com-, 
prised in the patent for such indebtedness

A docket or note book in which the 
Registrar kept a record of applications 
under The Real Property Act received 
and examined by him is not to be con
sidered "the proper register or record 
book” in which to make the necessary 
entries, which should have been made in 
the Abstract Book kept under The Reg- 
istry Act, as the patent had been regis
tered under the old system of registration.

Under Rule 277 of The Queen's Bench 
Act, 1895, costs will be given against the 
Crown when it fails in proceedings taken 
by way of caveat and petition under The 
Real Property Act. Reg. v. Fawcett, 13 
M R. 205.

DOMINION PARLIAMENT- 
POWERS OF.

See Constitutional Law.

DOUBLE POSSIBILITY.

See Deed of Settlement.

DRAINAGE.

See Municipality, II, 2; III, 2, 3, 4. 
— Watbrcoubbb.

DREDGING SAND FROM BED OF 
RIVER.

See Injunction, I, 4, 5.

DRUGGIST SELLING LIQUOR.

Sec Liquor License Act, 4.

DRUNKENNESS.

See Contract XI, 1 ; XV, 7.
— Master and Servant, IV, 3, 4.

DUPLICITY.

See Criminal Law, XVII, 4.
I A I It M-l I ION, 8.

— Liquor License Act, 10.

DURESS.

1. Agreement signed under threat 
of criminal proceedings -.1 ward —Ac
quiescence—W aiver.

The plaintiff having bought two horses 
from the defendant and given a chattel 
mort gage upon them which was to be paid 
by delivering hay, a dispute anise as to 
whether the horses had been paid for or 
not. Defendant then seized the horses, 
claiming a right to do so under the chattel 
mortgage, when plaintiff prosecuted him 
for stealing. The defendant then threat
ened to prosecute the plaintiff for perjury 
in swearing to the information. The 
partira then agreed to refer their disputes 
to arbitration, the plaintiff having been 
induced by the threats to do so. The 
p**' edings of the arbitrators were ad
mittedly irregular, but an award was 
made giving the horses to defendant who 
was to pay the feed bill due against them, 
and $15 for previous expenses. The 
defendant then paid the feed bill and the 
$15 and took away the horses.
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More than four months afterwards the 
plaintiff replevied the horses in the County 
Court, when the Judge found that the 
horses had been paid for by the delivery 
of hay, and that the arbitration proceed
ings were irregular, but was of opinion 
that, plaintiff had by his conduct and 
acquiescence waived all objections to the

On appeal to a Judge of the Queen’s 
Bench,

Held, that the agreement of arbitration 
was wholly void.

Williams v. Bayley, 4 Gif. 638, L. R.
I H. L. 200, and Windfall Local Board v. 
Vint, 45 Ch. D. 351, followed.

Flower v. Sadler, 10 Q. B. D. 572, 
distinguished.

Held, also, that the plaintiff was not 
(stopped from objecting to the agreement 
and award by the fact that he had allowed 
the defendant to take the horses and pay 
the money according to the award, or by 
allowing the defendant to keen the horses 
for so long. Hayward v. Phillips, 0 A 
•V I'.. 110; llarlle y^Musgrave, 1 Dowl. N. 
> 325, followed. ^Laferriere v. Cadieux,
II M. R. 175.

2. Promissory notes signed under 
threat of criminal prosecution—Re-

eery of money paid on such notes— Undue 
t »jliience — Practice — Re-instating aban- 
doned pleas.

Demurrer to plea on equitable grounds 
'itting up that the defendant had been 
induced to sign the promissory notes sued 
-n by threats of a criminal prosecution in 
-tt lenient of a claim preferred against 
him by the plaintiff, and that the défend
ant was not really liable for such claim, 
that he had acted without legal or inde
pendent advice, and had been induced to 
>elieye that he was liable for the amount 

and signed the notes in that belief and in 
consequence of such threats, and that 
-avc as aforesaid no value or consideration 
had passed for the making or payment of 
the notes.

Held, Dubuc, J., dissenting, that this 
pica was good as it showed sufficient 
grounds in equity for granting relief to 
the defendant: \lcClatchie v. Haslam, 65 
L. T. N. S. 691, andOsbaddiston v. Simpson, 
13 Sim. 513, followed.

The other plea demurred to was one of 
counter claim setting up the same state 
"f facts as to the giving of the notes in 
question, and that the defendant had paid 
certain sums of money on account of such

notes and seeking to recover back such 
payments.

Held, that this plea could not be 
supported, as it did not show that the 
payments in ouest ion had been made in 
consequence ot any fresh threats or undue 
influence or pressure, but as far as the 
plea showed had been voluntarily made.

The defendant had withdrawn certain 
pleas, intending to rdy OB the issue in 
law on the demurrer; but, when the 
ilaintiffs, on their demurrer failing, got 
eavc to file replications, the defendant 

was also given leave to re-instate his plea 
of non fecit, and to apply on affidavit to 
re-instate his other pleas. Commercial 
Bank v. Rokeby, 10 M. R. 281.

See Bills and Note, VIII, 11.
— Mortgagor and Mortgagee, IV, 3.

EARLY CLOSING.

See Constitutional Law, 16. 
— Municipality, VII, 4.

EASEMENT BY PRESCRIPTION.

See Way of Necessity.

EJECTMENT

1. Evidence of default in payment of
mortgage Possession—Payment of taxes 
is evidence of possession.

The plaintiff brought ejectment in 1893 
for the lot of land in question, upon 
which he had made a mortgage in 1875, 
and set up that all claim under the mort
gage was barred by the Statute of Limi
tations, and that it must be presumed to 
have been eatiefled, and licit neither the 
mortgagees nor any person claiming 
through them had attempted to take 
possession of the property until the year 
1892. The defendant relied on a sale 
under the power of sale in the mortgage 
which took place in the year 1877, and 
claimed that he had in 1891 acquired the 
property by an agreement of sale from 
the purchaser under the mortgage. The 
defendant in June, 1892, took actual 
possession of the property, put a fence 
around it and erected a dwelling upon it. 
There was no direct evidence of default
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in payment of the mortgage, but a notice 
of intention to exercise the power of sale 
in it was produced daU-d November 20th, 
1870. This notice was in the usual form 
and had indorsed on it a certificate of 
service on the plaintiff by a bailiff, since 
deceased, whose handwriting was proved. 
The conveyance; under the power of sale 
was proved, dated June 10th, 1*77, and 
some entries showing that there had been 
a mortgage sale were produced from a 
solicitor’s docket. The taxi's on the lot 
since they were first levied in 1882, and 
up to tin; present time, were paid by the 
defendant, and those through whom he 
cluiiucd. The plaintiff had (lone nothing 
to assert his title, or his right of possession, 
from the time of the mortgage sale up to 
the issue of the writ of ejectment.

Held, that under the circumstances 
there was sufficient evidence to prove 
default in payment of the mortgage in the 
absence of any evidence to the contrary, 
and that the service of the notice of sale 
and the sale under the powfer were suf
ficiently proved.

Ilell, also, that the payment of the 
taxes by the defendant and those through 
whom he claimed was evidence of |Hisses- 
sion, and that the defendant had estab
lished occupation and possession of th(‘ 
said land by himself and those through 
whom he claimed for over eleven years, 
and that the plaintiff should be non
suited. Hughes v. llutlcdge, 10 M R. 13.

2. Local action Ejectment — Moving 
against irregularitg.

Held, 1. A writ of ejectment must be 
issued in the district in which the land

2. A party objecting to a proceeding on 
the ground of irregularity must move 
within the time allowed to take the next 
step in the cause. I smiled Hanking and 
Loan Co. v. Douglas, 2 M.R. 221.

3. Right of action by reversioner.
An owner of land may bring an action 

to recover possession, although he has 
previously given a lease of it to a third 
party. Penner v. Winkler, 15 M.ll. 428.

4. Stay of execution till equity done 
by plaintiff.

Where a plaintiff recovered a verdict in 
an action of ejectment, execution was 
staved until he had paid the amount of an 
equitable mortgage on the land, the value 
of improvements made by the purchaser 
from the equitable mortgagee, and con

firmed a lease of the premises. Me Kenney 
v. Siience, T.W., 11.

6. Title by possession - Subsequent
IMissession of defendant.

In 1802, T. erected a house on the land 
in question, the fee of which was in the 
Crown, and lived in the house and exer
cised acta of iMwsession on the land for 
two years, when he din! Before his 
death, he verbally gave the house and his 
interest in the land to his daughter, the 
wife <>f W , wlio wee residing with him 
After T.’s death, W. resided on the land 
for a few months, and then left. W. con
veyed to the plaintiff by deed, which was 
registered. After tin' conveyance to the 
plaintiff, and alxiut two years before 
action, the defendant commenced plow ing 
part of the land in question, and after
wards took jHissession of the whole, though 
forbidden by the plaintiff. The action 
was commenced in 1880.

Held, that the mere prior possession of 
W., the plaintiff's grantor, was not suf
ficient to entitle the plaintiff to recover as 
against the mere possession of the defend
ant. Istccrte v. Hargrave, T.W., 343.

6. Transfer of title pending action •
Evidence xnthoul objection—Costs.

When inadmissible evidence is received 
at the trial without objection, the opposite 
party cannot afterwards object to its hav
ing been received.

In ejectment, if at the trial the evidence 
shows title out. of both parties, although 
in plaintiff when writ issued, the plaintiff 
is entitled to judgment for costs only. 
Mcljoren v. McClelland, 6 M.R. 533.

See Crow n Patent, 3.
Pleading, 1.3; 11, 1; XI, 9.

EJUSDEM GENERIS.

See Contract V*, 5.

ELECTION EXPENSES.

See Election Petition, IV, 3.

ELECTION OF BENEFITS.

See Life Insurance, 2.
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ELECTION OF REMEDY

Proceedings at law and in equity —
Slut utcM—( ’onst ruction.

Plaintiff, after recovering judgment at 
law against defendant, placed fi. fa. goods 
and lands in the hands of the sheriff, and 
issued garnishing orders. Under the 
h. fa. gcHxls the sheriff seized certain 
mortgages. The plaintiff also registers! 
the judgment against certain lands, and 
tiled a hill for a sale. Upon an application, 
at law, to compel the plaintiff to elect 
between the proceedings at law and in
'Hihl, 1. The case was not within the 

provisions of the Con. Stat. Man., c. 37, 
- 83.

2. There is no practice outside the 
statute applicable to the ease. At most 
the question would be one of costs.

:t. The statute can only apply to pro
ceedings at law and in equity, against 
lands—and probably the same lands — 
not to proceedings at law against goods, 
and in equity against lands. Alloxmy v. 
Little, 1 M.R. 316, considered.

1 In any case the application was 
iremature, the answer in equity not 
laving been filed. Ferguson v. Chambre, 

2 M R, ISO.

See Contract, X, 1.
— EsroppEL, 2.
— Evidence, 17.
— Pleading, III, 2.
— Registered Judgment, 1.

ELECTION PETITIONS.

I. Affidavit of Petitioner.
II. Allegations in Petition.

III. Copt of Petition.
IV. Corrupt Practices.
V. Pracmob*

VI. Preliminary Objections.
MI. Recognizance.

VIII. Return to Writ.
IX. Security for Costs.
X. Status of Petitioner.

I. Affidavit of Petitioner.

1. Abuse of the process of the Court
Preliminary objections—Dominion Con~ 

trovertedElection» Act—54 A 55 Vie., (D.), 
c. 20, ». 3—Examination of petitioner.

The affidavit required by 54 A 55 Vic. 
(D.), c. 20, s. 3, to be made by the peti-

354

tioner, and presented with his petition, 
that he has good reason to believe and 
verily does believe that the several alle
gations contained in the said fietition an* 
true, must be a true affidavit, and if it be 
shown that the j»etitioner has no good 
reason for such belief all proceedings on 
the petition will lx* stayed for want of 
jurisdiction in the Court.

Held, also, (1) That the res|K>ndent 
might take the objection within a reason
able time after he discovered it, notwith
standing the time had passed for filing 
preliminary objections under section 12 
of the Dominion Controverted Elections 
Act, (Bain, J., dissenting as to this

(2) That under section 2, s-s. (j), the 
Court has the same power at any time to 
correct an abuse of its process, or to punish 
a fraud attempted to be practised upon if, 
as it would have in an ordinary ease within 
its jurisdiction.

The petitioner was examined, under 
section 14 of the Act, ii|M>n his affidavit, 
and practically admitted the falsity of 
his statement therein, but quare, whether 
the examination on the affidavit was not 
ultra vires t

Per Taylor, C.J.—Even if the examina
tion on the affidavit was unauthorized by 
the statute, no objection was taken to it 
at the time and, besides, the Court can of 
its own motion at any time direct an 
inquiry as to any fraud practised upon it, 
or any improper use of its process: hungry 
v. Angove, 2 Yes. 3(M.

lie Marquette Election, King v. Roche, 
11 M R. 381.

Appeal to Supreme Court quashed, 
27 8.C.R. 219.

2. Abuse of the process of the Court
—Dominion Controverted Elections Act— 
Preliminary objections—54 A 55 Vic., (D.), 
c. 20, 8. 3—Examination of petUioner.

This was a motion to stay the proceed
ings on an election |H*tition on tlie same 
ground as that relied on in Re Marquette 
Election, su}tra. The petitioner, on 
his examination on his affidavit pre
sented with the petition, stated that 
before making the affidavit there were 
read to him statements made by a number 
of persons as to transactions connected 
with the election, and he gave several 
instances of corrupt practices which had 
been related to him by certain |K*rsons 
whose names he gave, and he said he 
believed these statements were correct.
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IIeld, that it could not bo said that his 
affidavit was untrue, although his evi
dence was far from satisfactory, and a 
Judge might feel that he could not have 
made the affidavit on the same informa
tion that the petitioner had.

Appeal from judgment of Killam, J , 
dismissing motion, dismissed without 
costs l\t Mactlomdd Election, Snider v. 
Hoyt!, 11 M.K. 39S.

II. Allegations in Petition.

Preliminary objections Status of pe
tition! r -Satire indazelte “Immediately” 

-Identity of ixtiliontr— Vagueness—Se
curity Howl Affidavits of justification.

The status of the petitioner may he 
enquired into upon a preliminary objection 
to the petition.

The absence of notice of presentation of 
the petition in the Gazette is not a ground 
for preliminary objection.

Meaning of the word “immediately.”
The absence of the words “Whose name 

is subscribed,” after the name of the 
petitioner is not a sufficient ground of 
objection to a petition.

A petition is not insufficient for vague
ness or uncertainty because it alleges a 
number of wrongful acts in the alternative. 
A petition is sufficient, if it allege merely 
that t he respondent was guilty of a corrupt 
practice within the meaning of section 108 
of The Election Act of Manitoba, 1886.

Security for costs may be given by bond 
to the respondent.

A bond x was given to secure certain 
named costs “and also all costs which on 
the final disposal of the petition the court 
shall award to be payable as provided by 
the Manitoba Act.” The statute re
quired security for “any and all other 
exjtenses and -h urges,”

Held, that the bond was sufficient, 
affidavits of justification need not accom
pany the bond. But if the sufficiency of 
the security be attacked the absence of 
such affidavits may be considered. Re 
Cartier Election, 4 M.R. 817.

Not to be relied on: He St. Boniface, 
8 M R. 47U.

III. Copy of Petition.

1. For returning officer Preliminary 
objections—R.S.C., c. t), s. 63—English 
general rules—R.S.C., c. t), s. 1) (Zt)— 
Description and occu/Mition of petitioner.
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Held, by the Supreme Court, 20 S.C.R. 
1, affirming the judgment of the Court, 
below, (7 M.R. 581) that, the Judges of 
the Court in Manitoba not having made 
rules for the practice and procedure in 
controverted elections, ‘he English rules 
of Michaelmgs Term, 1868, were in force, 
(R.S.C., c. 0, s. 63), and that under rule 
1 of said English rules toe jwtitioner, 
when filing an election petition, is bound 
to leave a copy with the Clerk of the Court 
to be sent to the returning officer, and 
that his failure to do so is the subject of a 
substantial preliminary objection and fatal 
to the petition. Strong and G WYNNE, 
JJ., dissenting.

//</#/, further, reversing the judgment 
of the Court below, that the omis
sion to set out in the petition the residence, 
address and occupation of the petitioner 
is a mere objection to the form which can 
he remedied by amendment, and is there
fore not fatal. Re Lisgnr Election, Collins 
v. Ross, 20 S C R. 1.

2. Signature of copy—Setting aside

Motion to set aside the service of an 
election petition upon the grounds:

1. That the copy served was not signed 
by the petitioner, and did not show that 
the original was signed.

2. That the copy of the recognizance 
served did not show that the original was 
under seal, and if the original was under 
seal the copy served is not a true copy.

3. That there was no style of cause in 
the petition.

Refused with costs. La Verandrye 
Election, 1 M.R. 11.

3. True copy.
The following variances between the 

original petition and the copy filed; 
“person” instead of “persons;” “places” 
instead of “place;” “John A. McDonell” 
instead of “John A. McDonald;” “cause” 
instead of “caused.”

Held, immaterial.
The condition of the recognizance was 

as follows: -“The condition of this recog
nizance is that John Hall shall and well 
and truly' pay.”

Held, sufficient.
In a certificate at the end of the recog

nizance one of the sureties was referred to 
as “the above named W. A. Baldwin.” 
It should have been “William Augustus 
Baldwin.”

Held, sufficient. Re Lome Election, 
4 M.R. 275.
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lVr. Corrupt Practices.

1. Bribing—Manitoba Controverted Elec
tions Act—Agency—Trivial ami unim
portant offences.

At the trial of the petition against the 
respondent seeking to have his election 
declared void and himself disqualified fop 
bribery and corrupt practices, within the 
meaning of The Manitoba Controverted 
1 .led ions Act. K.S.M., c. 29, it was proved 
that one D. had been guilty of bribery of

1). was a person regularly employed by 
one of those most prominent on respond- 
etit’s committee, and was working in the 
committee rooms prior to the elections 
just as any other member of the com-

IIeld, that he must be considered to be 
an agent of the respondent, that the 
respondent was liable for any corrupt 
practice committed by him, that it was 
doubtful if the direct purchase of even a 

ingle vote for a payment in money by an 
agent of the respondent could be treated

of a trivial and unimportant character, 
and the election saved under section 248 
of the Elections Act as amended by 55 
Victoria, c. 12, s. 11; and the election was 
declared void.

The only personal charge which was 
pressed against the respondent was on 
a count of his having paid money for the 
hire of teams to bring voters to the Court 
- f Revision of the voters’, list, held shortly 
before the election took place, and after 
in spondent had declared himself a candi
date. He had treated this expenditure as 
part of his election expenses in furnishing 
the statement of such after the election.

Held, that, although this payment, not 
being included in the list of permitted 
expenses under section 210 of the Elections 
Vet, was forbidden by that section, yet it 
was not a comipt practice within the 
meaning of section 214. Re Election for 
Beautiful Plains, Ferguson v. Davidson, 
10 M R. 130.

2. Bribery — Treating — Furnishing 
transportation—Proof of agency of person 
guilty of corrupt practice—The Dominion 
Flections Act, 1900, ss. 108-111.

1. A charge of bribery, whether by a 
mdidate or his agent, is one which should 

be established by clear and satisfactory 
vidence, as the consequences resulting 

from such a charge being established are 
very serious: Jjondonderry Case, (1869)
1 O'M. & H. 274; Warrington Case, (1869)

Id. 42; North Victoria Case, (1874) Hodg. 
Elec. Cas. 702.

2. To prove agency, the evidence should 
also be clear and conclusive and such as 
to lend to no doubtful inference: Sligo 
Case, (1869) 1 CM. A II. 300; Perth Case, 
(1895) 2 Ont. Elec. Cas. 30.

3. To constitute agency in election 
cases, as in other cases, there must be 
authority in some mode or other from the 
supposed principal. It may be by express 
appointment or direction or employment 
or request, or it may be by recognition arid 
adoption of the services of one assuming 
to act without prior authority or request. 
It may be directly shown, or it may be 
inferred from circumstances. It may pro
ceed directly from the alleged principal or 
it may be created indirectly through one 
or more authorized agents: Taunton Case, 
(1874) 2 O’M. A II. 74; Strand Case, (1874) 
3 O’M. & II. 11; North Ontario Case, Hodg. 
Elec. Cas. (1875 ) 304; East Elgin Case, 
(1899) 2 Ont. Elec. Cas. 100.

4. The fact that a person is a delegate 
to, or member of, the convention or body 
which selects a candidate does not of 
itself make such person an agent of the 
candidate chosen: Harwich Case, (1880) 
3 O’M. .V If. 69; Westbury Case, (1880) 
Id. 78; West Simcoe Case, (1883) 1 Ont. 
Elec. Cas. 159.

5. Canvassing, speaking at meetings, or 
other work in the promotion of an election 
does not per se establish agency, although, 
according to degree and circumstances, it 
may afford cogent evidence of agency : 
Londonderry Case, (1869) 1 O’M. & H. 278; 
SUdeybridge Case, (1869) Id. 67; Holton 
Case, (1874) 2 O’M. A H. 141; East 
Pete, boro, (1875) Hodg. Elec. Cas. 245; 
Cornwall, (1874) Id. 547; South Norfolk, 
(1875) Id. 660.

6. Accompanying a candidate in his 
canvass is not sufficient in itself to con
stitute agency : Shrewsbury, (1878) 2 
O’M. A H. 36; Harwich, (1880) 3 O’M. it 
H. 69; Salisbury, (1883) 4 O’M. A H. 21.

7. Section 109 of The Dominion Elec
tions Act, 1900, is new and goes far in 
advance of the former law as to treating 
voters at an election in omitting the 
element of comipt intent, and should be 
strictly construed. Under that section 
the providing or furnishing of refresh
ments or drink would not be an offence 
unless done at the expense of the candi-

8. The treating of electors prior to and 
on polling day by an agent of the respond
ent, although done on a liberal scale, will
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not be assumed to have been done with 
the corrupt invent necessary to make it an 
offence, when the Court is satisfied that 
he was accustomed to keep at all times 
considerable quantities of liquors on hand 
and to supply them quite freely to others 
in the way of hospitality or as a matter of 
business, and there is no other evidence 
to show that the treating was done in 
order to influence a voter or voters: Glen- 
gurry Case, (1871) Hodg. Elec. Cas. 8; 
Brecon Case, (1871) 2 O’M. <V II. 44; East 
Elgin Case, (1879) Hodg. Elec. Cas. 799; 
Welland Case, (1871) Id. 50.

The same rule applies to treating when 
done in compliance with a custom preva
lent in the country and without express 
evidence of any corrupt intent in so 
treating; also to the supplying of meals at 
a private house to electors who have come 
from a distance, in the absence of evidence 
that this was done for the puqvose of 
influencing the election: Thu Rochester 
Case, (1892) 4 O’M. & H. 157; Dundas 
Case, (1875) Hodg. Elec. Cas. 205 ; Ijmilon 
Case, (1875) Id. 214.

9. The taking unconditional!v and 
gratuitously of a voter to the poll by a 
railway company or an individual, or the 
giving to a voter of a free pass or ticket 
by railway, boat or other conveyance, if 
unaccompanied by any condition or stipu
lation affecting the voter’s action in refer
ence to his vote, is not a corrupt practice, 
and the onus is on the petitioner to prove 
that the railway tickets supplied had been 
paid for: Berthier Co.sc, (1884) 9 S.C.R. 
102; North Perth ('ase, (1891) 29 S.C.R. 
331; Lisgar ('ase, (1901) 13 M R. 478.

10. Where a charge is made of an offer 
not acceptetl of money to influence a voter 
the evidence is required to be particularly 
clear and conclusive: South Grey Case, 
(1871) Hodg. Elec. Cas. 52; Prescott Case, 
(1883) 1 Ont. Elec. Cas. 88; Northallerton 
Case, (1869) 1 O’M. A H. 167.

The witness in this case, whom the 
Judges considered to be honest and 
reliable, said first that the agent, Fiset, 
told him that the other side was poor, but, 
"if you come with us, we have lots of 
money,” and afterwards testified: "He 
said our side was poor and that I want ed 
money, and if I wanted to go on their 
side they would give me some money.”

Held, too indefinite and vague.
The respondent was nominated at a 

meeting of delegates from different por
tions of the constituency, and, at a public 
meeting after the close of the convention, 
he stated that he exacted all the dele-
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gates to help at the election and that he 
looked for assistance not only from them, 
but from all supporters of the Govern-

IIeld, that these and other general 
remarks made by the respondent were 
not sufficient to constitute ill his suj>- 
porters his agents, but that the persons 
promoting his election from a central 
agency or committee in Winnipeg recog
nized and visited by him, and persons sent, 
out from that agency, should be deemed 
to be his agents for the purposes of the 
election.

In the following eases agency was held 
to have been sufficiently proved :

Alexander Smith, who went to a polling 
place on election day to look after it, 
armed with authority to vote there as 
the respondent’s agent.

Edward Jobin, who had been recognized 
by the central agency in Winnipeg. 
Talbot, Bureau and Ami, who came from 
outside the constituency and made Som
erset their headquarters for the promotion 
of the respondent’s election and acted 
openly there for about three weeks and 
went about addressing public meetings 
for the respondent. Bureau also had 
been sent out by t he Winnipeg agency to 
speak at a meeting, and the respondent 
had an important meeting with Bureau 
and Talbot from which it was reasonable 
to infer that, he recognized them as 
working for him in the district.

Aurele Fiset. This man canvassed in 
the constituency for ten days, was at a 
meeting at which Bureau spoke and 
Talbot and Ami were present, and he 
publicly thanked the j>eople for attending 
at his request.

The respondent having allowed the 
organization of the contest to go into the 
hands of persons as to whom he could or 
would not give any information, and hav
ing failed to show that he had made any 
serious effort to prevent illegal practices, 
he was refused any costs of his attendance 
or examination as a witness, but in other 
respects the petition was dismissed with 
costs. Re Lisgar Election, 14 M.R. 310.

3. Evidence to disqualify — Proof that 
candulate took all reasonable means to pre
vent the commission of corrupt practices— 
The Dominion Elections Act, 1900, ss. 123, 
127, 146—Offences of a trivial, unimportant 
and limited character—Burden of proof— 
Costs—IFt/ness fees—54-5 Vic., c. 20, s. 15 
—Statement of election expenses—Pay
ments by caiulidalc othenvise than through
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his election agent—Payment for expenses 
■ r services of agent.

At the trial of a petition to set aside the 
i lirtion of the respondent and for the dis
qualification of the respondent for personal 

mplieitv in corrupt practices, the Judges 
mnd on the evidence that corrupt peac
es had been committed by five or >ix 

1 ilfcrent agents of the respondent ; but it 
.s urged on his behalf that, under

• ■et ion 127 of The Dominion Elections
1900, the election should not be

! -lared void. Tlie Judges, however,
; mnd that, as regards at least two of the 

iill agents, the respondent had given no 
• lers or cautions against the commission 

: corrupt practices, and that the eireum- 
.IWM-S were such as to throw upon him

• he suspicion of having sanctioned or eon-
- veil at the corrupt practices committed* 
1 a third agent, although he denied on 

th having been guilty of any such eon-

Ih ltl, ( 1 ) That the offences proved could 
t be deemed to have been of a trivial, 

unimportant and limited character, and 
M. • the onus was on the respondent to 

< vc affirmatively, for the purpose of 
ving the election, that the particular

• Ifences proved were committed contrary
his orders and without his sanction and 

ii.it he had taken all reasonable means 
preventing the commission of corrupt 

practices, and that, as he had failed to 
i'fy the Court in that regard, the elee- 

11 must be set aside under section 123 
tIn' Act.
- That, as to disqualification of the 

adulate, the onus was on the petitioner
prove beyond a reasonable doubt the 

L'liilt uf the respondent, and that there
- not sufficient evidence to warrant an 

! Urinative finding that he had personally
| ii guilty of corrupt practice.
Center Wellington Case, (1874) Hodg.

I .lee. Cas. 579; Russell Case, (1875) lb.
i Welland Cam, (1876) lb. 1S7, ft*.

Imvi-d.
■ ii That the omission from the election 
■mints furnished under section 140 of 

la Elections Act of certain payments 
"le by the respondent and his personal 
\ment of the sums directly and not 

•ugh his election agent, although for- 
Mcn by the Act, are not expressly con- 
’uted ns corrupt practices voiding the 

lion. The Lichfield Division Case, 
'95) 5 O’M. & H. 34, and the iAincnster 

i*ion Case, (1890) lb. 39, distinguished 
the ground that the Imjierial Statute 

.'"1er which they were decided expressly

makes these things illegal practices and 
declares that an election shall be voided 
for such practices.

(4) That, the payment by a candidate 
of an agent’s legitimate expenses while 
engaged in promoting his election is not 
a corrupt practice; and auare, whether 
payment for the services of such an agent 
would be so where not colorably made to 
secure the agent’s vote.

Costs awarded accord mg to the findings.
In view of the wording of sub-section 4 

of section 15 of 54 & 55 Vic., c. 20, the 
Court subsequently made an affirmative 
order allowing to the resjiective parties 
the witness fees and other actual, necessary 
and proper disbursements incurred in 
respect of the issues on which the findings 
had been in their favor respectively. Re 
Lisgar Election, 13 M.R. 478.

4. Returning officer participating in
—Dominion Controverted Elections Act, 
R.S.C., c. 9, s. 2 (/) and s. 7—Preliminary 
objections—Corrupt practices — Returning 
officer as /tarty res/fondent to /telition— 
Certainty in pleading.

Hearing of preliminary objections to 
election petitions against both the suc
cessful candidates and the returning 
officers.

Each petition alleged, among other 
things, that the returning officer, acting 
in collusion with the elected member, 
unlawfully established different polling 
divisions from those arranged bv the 
Provincial authorities for Provincial elec
tions; that, instead of supplying the 
deputy returning officers with the copies 
of the voters’ lists received from the Clerk 
of the Crown in Chancery, he made 
changes and erasures therein and removed 
therefrom the names of many jiersons 
entitled to vote and so prevented such 
electors from voting at the election; that 
he had given copies of the voters’ lists so 
improperly made out to his co-respondent 
and refrained from furnishing such copies 
to the opposing candidate and concealed 
these matters entirely.from the latter, and 
that all this had been done in furtherance 
of a design previously arranged between 
the respondents to embarrass and hinder 
those op|x>sed to the election of the 
electi-d member; also that the returning 
officer had signal a large numbt^ of cer
tificates in blank to enable voters to vote 
at polling places for which their names did 
not appear, and that the respondents 
had, in these and other ways, conspired 
to impede and interfere with the free
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exercise of the franchise of manv voters.
Held, 1. That the acts complained of 

might constitute corrupt practices within 
the meaning « \ sub-section (f) of section 
2 of The Dominion Controverted Elec
tions Act, li.S.C., c. U, for, although ‘hey 
were not so declared by the Dominion 
Elections Act, or by any other Act of the 
Parliament of Canada, yet they were 
infractions of subsequent statutory pro
visions as to the conduct of elections and 
may amount to corrupt practices within 
the common law of Parliament, as they 
might be of such extent that the con
stituency lmd not had a fair and free 
opportunity of electing the candidate 
whom the majority might prefer, this 
being the test applied by Lord Coleridge, 
C.J., in Woodward v. Sarsons, (1875) 
L.R. 10 C.P. at p. 742, and therefore the 
paragraphs of the petition setting forth 
such acts should not be struck out on 
preliminary objections.

2. The conduct of the returning officer 
in connection with the election being 
complained of, lie was properly joined as 
a respondent under section 7 of the Act.

3. An allegation in the petition that the 
returning officer, with the knowledge and 
consent of the elected member, in many 
ways improperly aided in the election of 
the latter is too vague and should be 
struck out. Re Lisgar Election Petition, 
re Selkirk Election Petition, re Brandon 
Election Petition, re Portage La Prairie 
Election Petition, 16 M.R. 249.

6. Treating -Intent— Appeal — Dis
qualification—Payments fur accommoda-

IIeld, upon an appeal by the petitioner, 
the respondent has no right to seek a 
reversal of the certificate dismissing 
counter charges against the defeated 
candidate.

Held, (Taylor, J., dissenting), although 
a successful candidate, at an election for 
the Legislative Assembly, may be found 
(guilty of treating electors, with intent to 
influence their votes, he may be unseated 
only, and not disqualified.

Held, per Wallbridge, C.J. 1. Treating 
per sc is not illegal. It is the corrupt 
intent of influencing voters by it that the 
statute cgpdemns.

2. The word “corrupt” in the statute 
does not mean depraved, but rather that 
the act was done in so unusual and sus
picious a way, that the Judge ought to 
impute to the person a criminal intention 
in doing it.
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Held, jwr Taylor, .1. 1. The difficulty 
of finding the existence of corrupt intent 
in treating, where, according to the habits 
and practices of the respondent, and 
existing generally in the locality, treating 
is customary, discussed.

2. Payments to an «lector not an hotel 
keeper for accommodation, unless exces
sive, are not prima facie corrupt.

3. Treating, aft'r a meeting, at taverns 
where supporters of both parties are 
iresent—promiscuous treating among a 
arge crowd of men at track'd together by 
a political meeting—is not irritna facie 
corrupt.

4. Much weight will be attached to 
the denial by the respondent of corrupt

» 5. To prove agency, authority from the 
alleged principal must be shown. Re 
RockwooiI Election, Brandrith v. Jackson 
2 M R. 129.

V. Practice.

1. Abandoned petition—Costs.
A petition was filed, styled in the Elec

toral Division of Kildonan. After a pre
liminary objection had been taken on the 
ground that the name cf the constituency 
was Kildonan and St. Paul’s, a new 
petition was served, together with a notice 
of abandonment of the former petition. 
This notice was styled in the Electoral 
Division of Kildonan and St. Paul’s. 
Upon a motion by the resixmdent that the 
first petition should be discontinued and 
that the petitioner should pay the costs 
incurred,

Held, 1. That such an application could 
be entertained.

2. That, under the circumstances, the 
application could not be defeated because 
the summons was styled in the Electoral 
Division of Kildonan and St. Paul's.

3. Although the statute requires that 
two copies of the preliminary objections 
are to be left with the prothonotary, one 
for file and one for the petitioner, vet, if 
one copy be filed, and one be served upon 
the petitioner as provided by Rule 14. 
the petitioner cannot object.

4. Proceedings upon the second petition 
not stayed until payment of the costs of 
the first. Re Kildonan <k St. Paul's 
Election, 4 M.R. 252.

2. Service of order—Counsel represent
ing witness—“Sufficient sureties."

At law an order must be drawn up and 
served within a reasonable time, otherwise
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the other party may treat it as abandoned. 
But the order will not be set aside on the 
ground of delay unless the other party's 
position has been affected by it.

In equity only ex parte orders require 
service. The common law prevails as to 
service of orders n election cases.

An order was made for the examination 
uf witnesses upon a chamber application. 
The order was not served, but the opposite 
attorney attended on, and took part in, 
the examination.

Held, that the depositions might be

A witness cannot be represented by 
counsel, nor can counsel engaged in the 
case be heard in support of any objection 
the witness may have to giving evidence.

The expression in The Controverted 
Elections Act, “three sufficient sureties,” 
means three sureties each of whom is suf
ficient for the whole amount. He Assini- 
boiaElection, 4 M.U. 328.

VI. Preliminary Objections.

1. Appeal from single Judge -Elec
tion petition without prayer—Amendment.

An appeal will lie against the order of a 
single Judge allowing preliminary objec
tions, and thereupon dismissing a petition.

An election petition set forth certain 
corrupt practices and concluded as fol
lows: “Your petitioner alleges that, by 
reason of one or more of such acts or 
practices, the election of said C. E. H. 
was void.”

Held, that these words constituted a 
sufficient prayer for relief.

2. That, if necessary, an amendment 
could be made. lie Shoal Lake Election, 
h MR. 57.

2. Re-opening trial to let in further 
evidence — Dismissal for want of prose
cution—Manitoba Controverted Elections 
Act, RAM. 1902, r. 34, ss. 10, 13— 
Dominion Controverted Elections Act, R£.C. 
1906, c. 7, s. 39—Kunj's Bench Ait, 
R.S.M. 1902, c. 40, ss. 92, 93.

1. Under The Manitoba Controverted 
Elections Act, R.S.M. 1902, c. 34, and 
sections 92 and 93 of the King’s Bench 
Act, R.S.M. 1902, c. 40, the Judge, at the 
trial of preliminary objections to tin elec
tion petition, may, even after the peti
tioners have closed their case, re-open it 
and allow them to put in further evidence 
to prove their status as petitioners.

2. The requirement in section 39 of The 
Dominion Controverted Elections Act,

R.S.C. 1906, e. 7, that an election petition 
must be brought to trial within six months 
from the time of its presentment, is not 
inqtorted into the law governing election 
petitions under The Manitoba Contro
verted Elections Act, R.S.M. 1902, e. 34,
’ y the language of section 13 of the latter 
Act. Such a provision would requite a 
positive statute, as it deals with some
thing more than a mere matter of practice 
and procedure. Re Morris Election, 17 
M R. 330.

3. Service of.
The Manitoba Controverted Elections 

Act, R.S.M. c. 29, s 37, provides that 
“Within five days after the service of the
petition........................ the respondent
may produce any preliminary objections, 
or grounds of insufficiency, which he may 
have to urge; against the petitioner or
against the |>etition;.........................he
shall in such case tit the same time file a 
copy of such objections or grounds for the 
petitioner.”

Rule 14, after dealing with the subject 
of filing preliminary objections, says, “and 
shall serve a copy thereof.”

The respondent filed a copy of hie pre
liminary objections for the petitioner and 
then, under rule 14, obtained a summons 
to dispose of these objections. There was 
no evidence to show whether they had been 
served or not.

Held, that, there being no" evidence to 
show that a copy of the preliminary objec
tions had not been served, it must be 
assumed that the Judge who issued the 
summons was satisfied with the regu
larity of the respondent’s proceedings up 
to that time. Re St. Boniface Election, 
8 M.R. 446.

4. Summons to dispose of—Time 
within which to take out.

The preliminary objections to an elec
tion petition cannot be dismissed on the 
ground that the respondent did not, 
within five days after the filing of the 
objections, take out a summons to dis
pose of tnem, as required by Rule 14. 
The statutory obligation to hear and 
decide the objections still remains.

Rule 14, as to taking out such a sum
mons, is equally obligatory upon each 
party.

Re St. Andrews Election, 4 M.R. 514, 
commented on. Re Brandon City Election, 
8 M.R. 505.

See Costs, XII, 1.
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VII. Recognizance.

1. Justice of the Peace.
An election petition was tiled and served 

on 15th January. An order allowing 
respondent ten days' further time to file 
preliminary objections “*o the petition 
and proceedings” was made on the 20th 
January. A statement of preliminary 
objections was filed on the 26th January, 
a uong which was an objection that the 
recognizance for security for costs was 
taken before a Justice of the Peace.

Held, that such an objection was not. a 
preliminary objection; that the rules were 
erroneous in so treating it, and that the 
objection might be taken at any time.

The Elections Act declared that ‘‘The 
Judge shall then hear the parties upon 
such objections.” The rules limited the 
time for hearing to five days after the 
commencement of the time referred to as 
“then.”

Held, that this rule was ultra lires.
The recognizance was taken before 8., 

who was a commissioner for taking affi
davits, and also a Justice of the Peace. 
It purported to have been taken before 8. 
in his quality of a Justice. As a Justice 
he had no power to take the recognizance, 
but as a commissioner he had.

Held, that the recognizance was void. 
In re St. Andrews, 7 C.L.T., Occ.N. 277.

2. Justice of the Peace.
An objection that the recognizance for 

security for costs was taken before 
a Justice of the Peace is a preliminary 
objection. Preliminary objections having 
been filed in proper time, a summons to 
consider them will not be discharged 
merely because it has not been taken out 
within the time limited by statute.

A Justice of the Peace has no power to 
take a recognizance in an election case. 
(Re North Dufferin Election, 4 M.R. 
280, followed.)

A recognizance was taken before R. 8., 
described as a Justice of the Peace. He 
was also a commissioner, but nothing 
appeared upon the recognizance to show 
that fact.

Held, that the recognizance was invalid.
These were appeals from the decision of 

Wallbridoe, C. J., in re St. Andrews 
Election, and Duiiuc, J., in re Lava rand rye 
Election, (in which he followed re St. 
A ndrews Election ). Re iMverandryc Election, 
ri St. Andrews Election, i M.R. 514.
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3. Justice of the Peace—Amendment
of security.

Justices of the Peace have no authority 
or jurisdiction save that of the old “Con- 
s: rvators of the Peace,” and such as have 
been given to them by statute. They 
have no power to take a recognizance iqwn 
an election petition.

A jMTson voluntarily entering into a 
recognizance is not estopped from denying 
its validity.

The practice in England with reference 
to security for costs has not been intro
duced into Manitoba.

If the security upon an election petition 
be imperfect there is no power to permit 
an amendment of it or the substitution of 
other security.

Upon a preliminary objection to a 
petition upon the ground that the recog
nizance was taken before a Justice of the 
Peace, the recognizance having been held 
biul, the petition was dismissed with costs.

Re North Dufferin Election, 4 M.R. 280.

4. Justice of the Peace—Hand without 
seals—A mendment.

An instrument in the form of a recog
nizance not under seal, taken before a 
Justice of the Peace, was filed as security 
for costs.

IJchl, 1. Irregular as a recognizance, 
(Re North Dufferin Election, 4 M.R. 280 
followed); and invalid as a bond for want 
of seals.

2. That t he Court had no power to per
mit the substitution of other security. 
Re Emerson Election, 4. M.R. 287.

VIII. Return to Writ.

Preliminary objections — Manitoba 
Controverted Elections Act, R.S.M., c. 29, 
s. 18—Manitoba Election Act, R.S.M., 
c. 49, s. 190—Return to Clerk of Executive 
Council ami gazetting same before result of 
recount—Time for filing petition.

The Returning Officer having made his 
return to the Clerk of the Executive 
Council, pursuant to section 196 of The 
Manitoba Election Act, R.8.M., c. 49, 
but without waiting for the result of a 
recount of which he had received notice, 
the Clerk, as required by section 200, 
published the election of the respondent 
in the next number of the Manitoba 
Gazette.

The petition was filed on the last of the 
30 days thereafter in accordance with 
section IS of The Manitoba Controverted 
Elections Act, R.S.M., c. 29.
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After the result of the recount was made 
known confirming the election of the 
respondent, the Returning Officer sent 
another return to the Clerk of the Execu
tive Council, which he duly gazetted, but 
i his was more than six weeks after the 
filing of the petition.

Held, that the petition was regular and 
that a preliminary objection basis! on the 
contention that the first return and 
gazetting of the election were void, and 
that only a petition filed after the second 
return would be good, should be over
ruled. Jit Rosenfeldt Election, 13 M R. 87.

IX. Security for Costs.

1. Preliminary objections— Proof that 
ecurity was duly "given—-Evitlence that notes 
b //osited urre current money of Canada— 
Statement of the purposes for which the 
->rarity was given—Manitoba Controverted 
EU riions Art, R.S.M., 1802, c. 29, ss. 21,22.

The petitioners, intending to comply 
with sections 21 and 22 of The Manitoba 
( '(introverted Elections Act, R.S.M., c. 29, 
made a deposit with the Prothonotary, 
e<insisting of Dominion notes, one for 
.•5500, one for 8100, and 150 for 81 each, 
.mil got a receipt stating that the sum of 
>750 had been deposited as security “for 
the payment of all costs, charges and 
' x pen ses which the Court shall award to 
be payable by the petitioners on the final 
disposal of the petition.”

On the hearing of preliminary objections 
it was shown that the notes had been 
handed out by one bank to the petitioners’ 
solicitor as Dominion notes in payment of 
a cheque; and that, after receiving them, 
the Prothonotary deposited them in 
another bank, which received them as 
cash. The note for 8500 was produced 
and identified at the hearing, but the 
others had been paid out in the course of 
business and could not be traced.

Held, (1) That it was not necessary to 
prove that the notes were genuine and 
signed bv the proper officials with the 
same strictness as would be required in 
proving other documents before the 
Court, and that the evidence adduced 
was sufficient prima facie to establish com
pliance with the Act ; and

(2) That the petitioners were not bound 
by the form of the receipt given by the 
Prothonotary as to the purposes for 
which the security given was intended, as 
no receipt is required by the statute to be 
given. The money was paid in as security

for costs in the matter,and sections 21 and 
22 of the Act make it security for all pur
poses therein referred to. Re St. Boniface 
Election, 13 M.R. 75.

2. Statement of purposes for which 
given— Recognizance under seal—Bond.

Security for “the costs, charges and 
expenses in respect of the election petition” 
is sufficient without enumerating the 
various items .or which security is required 
by the statute to be given.

Security was given by an instrument in 
the form of a recognisance, but executed 
under seal. It was invalid as a recog
nizance because taken before a Justice of 
the Peace.

HeUl, that it could not be supported as 
a bond. In re West Brandon Election, 
7 C.L.T., Dec. X. 301.

X. Status of Petitioner.

1. Burden of proof of—Preliminary 
objections — Security for costs — Current 
money of Canada.

Where a petition against the election of 
a member of the Legislative Assembly is 
presented by a person other than a can
didate, the onus is on the petitioner to 
establish his status.

Where the only evidence of status was 
contained in an affidavit which stated : “I 
was at the time of said election, and at the 
time of the filing of the petition herein and 
am now, an elector of the said electoral 
division, and had a right to vote at said 
election.”

Held, insufficient.
The Richelieu Election Case, 21 S.C.R., 

1G8, followed.
The security for costs required to be 

given by the petitioner under R.S.M., 
c. 29, s. 22, must be in legal tender, i. e., 
gold coin or Dominion notes.

Re St. Boniface Election, 8 M.R. 474, 
followed. Re Cypress Election, 8 M.R. 
581.

2. Burden of proof of—Preliminary 
objections — Security for costs — Current 
money of Canada.

A petitioner against the election of a 
member to the Provincial Legislature, who 
was not a candidate, must, if the objection 
is taken by preliminary objection, estab
lish his status by producing a properly 
verified copy of the list of electors and 
some evidence of his identity with some 
person whose name appears thereon.
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Stansteod Election Case, 20 S.C.R. 12, 
followed.

The security for costs required to he 
given by R.S.M., e. 29, s. 22, must be in 
gold coin or Dominion notes. Re St. 
Boniface Election, 8 M.R. 471.

3. Proof of — Dominion Controverted 
Elections Act The Franchise Act, 1898— 
The Dominion Elections Act, 1900.

On the trial of the preliminary objection 
to an election petition, filed under The 
Dominion Controverted Elections Act, 
that the petitioners were not persons 
entitled to vote at the election in question, 
it is not necessary since the passing of The 
Franchise Act, 1898, and The Dominion 
Elections Act, 1900, to prove that the 
names of the petitioners were on the list 
of voters which was actually used by the 
deputy returning officer at the particular 
polling division; but it will be sufficient, to 
show that their names were on the original 
list transmitted under section 16 of The 
Franchise Act, 1898, by the custodian 
thereof after final revision to the Clerk of 
the Crown in Chancery, as this is declared 
by s-s. 2 of section 16 to he “the original 
and legal list of voters for the polling 
division for which t he list of which it is a 
copy was prepared;” and under section 10 
of the same Act this list may be proved 
by the production of a copy authenticated 
by the ordinary imprint of the Queen’s 
Printer.

The Richelieu Case, (1892) 21 S.C.R. 168, 
and the Winnipeg and Macdonald Cases, 
(1897) 27 S.C.R. 201, distinguished on the 
ground of changes in legislation. Re 
Provencher Dominion Election, 13 M.R. 
444.

4. Proof of—What list of electors must 
be produced.

A petitioner against the election of a 
member of the Provincial Legislature, 
who was not a candidate, being required, 
under The Controverted Elections Act, 
R.S.M. c. 29, s. 14, to prove his. right to 
vote at the election in answer to a pre
liminary objection, may do so by showing 
that his name appears on the list of 
electors for the whole constituency, pre
pared and revised under The Election 
Act, R.s.M. c 49, b. iis, and need not 
show that his name was on the list of 
voters supplied to the deputy returning 
officer for use in the polling division in 
which the petitioner would have the 
right to poll his vote. (Taylor, C.J., 
dissenting )
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The Richelieu Election Cast, 21 S.C.R. 
168, considered and distinguished. Re 
Brandon City Election, 9 M.R. 511.

6. Proof of List of voters—Certificate of 
Clerk of the Crown in Chancery.

On the hearing of preliminary objec
tions to the election petition, in order to 
prove the status of the petitioner, a cer
tificate of the Clerk of the Crown in 
Chancery, verifying a copy of the list of 
voters as finally revised for the electoral 
district, and stating that the copy is a 
true copy of the list of voters which was 
used at such polling division and was 
returned to him by the returning officer 
for said electoral district “in the same 
plight and condition as it now appears, 
and that said original list of voters is now 
on record in my office,” is, by virtue of 
section 114 of The Dominion Elections 
Act, R.S.C. c. 8, sufficient proof that the 
petitioner was an elector.

Richelieu Election Case, 21 S.C.R. 168, 
followed.

Re Macdonald Dominion Election, 17 
C.L.T.Oee.N. 159.

6. Proof of — Manitoba Controverted 
Elections Act, R.S.M. 1902, c. 34, ss. 10, 13 
—Preliminary objections—Reojtening trial 
to let in further evidence—Evidence to 
prove deposit of security—Dorn in uni Con
troverted Elect Unis Act, R.S.C. 1906, c. 7, 
s. 6—Affidavit verifying petition—Practice 
and procedure in election petitions, u'hat is 
—Construction of statutes—Headings to 
groups of sections—Xoticc to the resftondent 
of the furnishing of the security—Scrutiny 
of votes—Claim of seat for opjmsing can
didate—Manitoba Election Act, R.S.M. 
1902, r. 52, ss. 183, 184.

1. Section 13 of The Manitoba Contro
verted Elections Act, R.S.M. 1902, e. 34, 
which provides that, “until rules shall 
have been made in pursuance qf the Act 
and in all cases unprovided for by such 
rules when made, the principles, practices 
and rules then in force by which election 
petitions under The Dominion Contro
verted Elections Act, R.S.C. 1906, c. 7, 
are governed, shall be observed so far ils, 
consistently with this Act, they may be 
so observed,” should be limited in its 
application to matters with respect to 
which the Judges of the Court of King’s 
Bench might, under section 10 of the Act, 
make general rules or orders; that is, for 
the effectual execution of the Act and of 
the intention and object thereof and the
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regulation of the practice and procedure 
with respect to election petitions, &c.

2. Accordingly, the requirement of sec
tion G of the Dominion Act, that the peti
tion should be accompanied by an affi
davit verifying the petition, is not im
ported into the Manitoba Act, which 
gives the right to any elector to present 
such petition without limiting it to those 
who van make such an affidavit.

3. The concurrence of two things is 
essential before the Dominion practice 
van be applied in any particular case; 
first, the subject must not have been 
dealt with by the Manitoba Act or rules; 
and, secondly, it must be something con
cerning which the Judges would have 
power to make a rule. The requirement 
of an affidavit verifying the petition is 
something beyond a mere matter of 
“practice and procedure,” and, therefore, 
the Judges would have no power, under 
section 10, to make a rule introducing it.

4. The inclusion of section 13 among a 
group of sections headed “Rules of 
Court” is further evidence that the 
Legislature did not intend by that section 
to incorporate the Dominion statutory 
enactments as distinguished from rules of 
practice and procedure.

5. The rules in force under the Mani
toba statute do not, provide that the 
respondent should have notice of the 
furnishing of the security by the petitioner 
depositing current money of Canada, 
instead of giving a recognizance or bond 
as formerly.

G. A petition under the said Act may 
ask for a scrutiny of the votes at the 
election and may also claim the scat for 
the opposing candidate.

7. To prove the petitioner's status on the 
trial of the preliminary objections, it 
would be sufficient to produce either the 
list of electors for the whole constituency 
certified by the Clerk of the Executive 
Council, or the list actually used by the 
deputy returning officer with identification 
of his name as being on one of these lists, 
provided there be further evidence to 
show that the petitioner is not disqualified 
as a voter under tfie provisions of section 
184 of The Manitoba Élections Act. R.8.M. 
1902, c. 52. This latter evidence is neces
sary because the petitioner must be a 
person who has the right to vote and 
section 183 says that every person whose 
name appears as an elector on the list 
. . . shall be entitled to vote at such
election, provided at the time of such election

such person is not disqualified under the 
provisions of the next following section.

8. Although the petitioner has closed 
his case without giving such further evi
dence, the trial Judge may, as at the trial 
of an ordinary action, re-open the case, 
and allow him to put in further evidence 
to prove his status

To prove that the documents purport- 
ing to be Dominion of Canada notes 
deposited with the Prothonotary by the 
petitioner for the necessary security were 
genuine, he produced at the hearing of the 
preliminary objections the identical notes 
so deposited, showed that the Protho
notary had received them us genuine and 
had given a receipt describing them, and 
called a bank official with an experience of 
ten years who testifit-d that the notes 
were genuine and that he knew them by 
the paiier, the scroll on them and by their 
general appearance. The Prothonotary 
also swore that the dejiosit had been 
made in Dominion notes.

Held, sufficient, although the bank 
official did not know by whom Dominion 
notes should be signed or the genuineness 
of the signatures appearing on them. 
In re Ht. Boniface Election Case, 13 M.R. 75, 
followed. He Morris Provincial Election, 
G WL.R. 742.

See Costs, XII, 1.

ELECTION TO AFFIRM CONTRACT.

See Misrepresentation, III.
— Mistake, 1.

ELECTRIC LIGHT COMPANY.

See Municipality, VIII, 7.

ELECTRIC WIRES.

See Negligence, VI, 1.

ELECTRO THERAPEUTICS.

See Medicine. Practice of
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EMBARRASSING PLEADINGS.

See Libel, 4.
— Pleading, X.
— Practice, XXIII, 2.

EMPLOYER AND EMPLOYEE.

See Negligence, VII.

ENGLISH COURTS, DECISIONS OF

See Mortgagor and Mortgagee, VI, 15.

ENLISTMENT IN MILITIA.

See Military Law.

ENTERING JUDGMENT.

Sec Practice, XXVIII, 17.

EQUALIZED ASSESSMENTS.

Sec Judicial District Boards.

EQUITABLE ASSIGNMENT

1. After acquired property —Assign
ment of—Hanks—Powers of—Advances on 
security of choses in action.

A firm of contractors agreed with S. 
that, if he would indorse their notes to 
the Moisons Bank to the amount of 
$10,000, they would give an assignment 
to the Bank of all moneys to be payable 
to them from a Railway Company on 
contracts made and to be made by them 
with the Railway Company to secure the 
notes. They also agreed with the Bank 
that, in consideration of an advance to 
them of the money upon their notes 
endorsed by S., they would assign to the 
Bank the said moneys, and gave to N., 
the Bank manager, a power of attorney 
authorizing him to collect from the Rail
way Company the said moneys. S. 
endorsed the notes and the moneys were 
advanced.

Held, that this transaction amounted 
to an equitable assignment to the Bank 
of the moneys in question.

Rodick v. (Jandell, 1 D. M. & G. 763, 
distinguished.

Held, also, that moneys arising out of 
future contracts can be assigned.

Tailby v. The Official Receiver, 13 App. 
Cas. 523; Re Clarke, Coombc v. Carter, 36 
Ch. I). 34S, and Re Turcan, 40 Ch. D. 5, 
followed.

Brown v. Johnston, 12 A.R. 190, dis
tinguished.

Held, also, that it is within the powers 
of incorporated Banks to make mlvarices 
upon the security of any choses in action, 
except in so far as the Banking Act 
expressly excludes such transactions. M oi
sons Bank v. Carscaden, 8 M.R. 451.

2. Half-breed allotment -Registration 
of patent—Recitals in ftatent.

A half-breed child conveyed all his 
“right, title, interest, claim, property and 
demand both at law and in equity of which 
he is now in possession, or of which he may 
hereafter become possessed, of, in and to 
the said land to which he is, or may 
become, entitled as heir at law of such 
half-breed in the said Province of Mani
toba, wheresoever the same has been, or 
may hereafter be, allotted.” ^

Held, a good equitable assignment.
Held, that a vendor is bound to register 

the patent through which he claims title.
Held, that a recital, in a patent two 

years old, of a death intestate is not suf
ficient evidence of the fact, as between 
vendor and purchaser. Sutherland v. 
Schultz, 1 MR. 13.

3. Not necessary to be in writing -
Equitable assignment— Notice.

Held, by the Full Court, affirming the 
decision of Taylor, J., that an equitable 
assignment of a chose in action may be 
made by any words or acts shewing a 
clear intention to assign; a deed or writing 
is not necessary. McSlasler v. Canada 
Ra/wr Co., 1 M.R. 309.

EQUITABLE CLAIM.

See Constructive Notice. 
— Deed of Land, 2.

EQUITABLE DEFENCE.

Sec Pleading, X, 3.
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EQUITABLE ESTOPPEL

Remarks upon oqu’table estoppel, and 
the Statute of Frauds, as viewed in 
Courts of Equity. Me Kenney v. Spence, 
T.YV. 11.

EQUITABLE EXECUTION

Receiver —Trade Union—Dues and
assessments payable by members.

If there is nothing in the constitution or 
rules of a trade union importing a contract 
express or implied on the part <>f members 
to pay dues or assessments; a receiver will 
not be appointed to collect them by way of 
equitable execution to satisfy a judgment 
against the union, as a receiver could not 
recover such dues and assessments by

Cochran v. Boleman, (1904) 1 Am. & 
Eng. Ann. Cas., 388, and In re Ontario 
Insurance Act, (1899) 31 O.lt. 154, fol
lowed. Cotter v. Osborne, 19 M.R. 145.

See Garnishment, V, 1, 2, 5.

EQUITABLE INTEREST.

See Landlord and Tenant, IV, 1. 
— Parties to Action, 3.

EQT 'TABLE MORTGAGE

Subs< lent conveyance to innocent 
purchr or—Parol release of equity of 
reden m—Statute of Frauds.

mg seized in fee simple in posscs- 
a piece of land, borrowed £7 from 

D., and as security therefor deposited 
with him his title deeds. Being unable 
to pay the money, it was verbally agreed 
that D. should tak^ the land in satisfac
tion. To effectuate this they went to the 
Hudson's Bay Company’s office to have a 
transfer made. It appeared that the 
Company kept a register of lands granted 
by them, on which they entered the name 
of the grantee, the consideration and a 
description of the land; and when their 
grantee or those claiming under him made 
a sale it was entered in a like manner, 
sometimes on production of a conveyance, 
sometimes on the verbal statement of both 
parties appearing in person. The official, 
on this occasion, made the entry as to part

of the land, but as to the part in question 
he refused to make the entry, because no 
entry or conveyance appeared from the 
Company’s grantee to G. G. remained 
in jiossession on an understanding that he 
might redeem D. within a reasonable time. 
In 1867 D. got into jMissession, and sub
sequently sold the land to the defendant, 
whose name, at the time of the trial, 
appeared in ixmcil in the Company’s 
book. G. then conveyed to the plaintiff. 
Prior to this conveyance D. got a verdict 
against G. in the General Court of Assini- 
boia for trespass. And in an action of 
ejectment in the same Court by the 
pla ntiff against D., after the conveyance 
to the plaintiff, the jury found a verdict 
for D.

Held, (Betournay, J., dissenting), that 
the plaintiff was entitled to succeed; for 
D., by deposit with him of the title deeds, 
took an equitable mortgage only, and the 
subsequent transaction at the Hudson’s 
Bay Company’s office had not the effect 
of conveying the legi-.l estate to him.

Per Wood, C.J.—Though equity will 
presume a release of the equity of redemp
tion to a mortgagee after a lapse of time, 
especially where the acts of the mortgagee 
with respect to the property are such that 
he could not charge the expense incurred 
thereabout in an account as mortgagee, 
in this case any such presumption was 
rebutted by the mortgagor's remaining in 
possession and by the mortgagee’s own 
admissions.

Per Betournay, J.—The Statute of 
Frauds did not apply to the release of the 
equity of redemption, because by D.’s 
taking possession the contract became an 
executed one, and D. had acquired the 
legal estate as shown by the verdict in the 
actions of trespass and ejectment in the 
General Court of Assiniboia. Me Kenney 
v. Spence, T.W., 11.

See Pledge.

EQUITABLE RELIEF.

See Contract, VII, 2.
— County Court, I, 25.
— Jurisdiction, 2.
— Misrepresentation, IV, 2.
— Money Had and Received.
— Mortgagor and Mortgagee, I, 4.
— Pleading, X, 8; XI, 9.
— Vendor and Purchaser, II, 2, 4, 7;

VII, 6.
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EQUITABLE RIGHT.

See Ownership of Crops.

EQUITABLE SECURITY.

See Growing Crops.

EQUITY OF REDEMPTION.

Sec Equitable Mortgage.

ERROR.

.See Mortgagor and Mortgagee, VI, 11.

ERROR AND IMPROVIDENCE.

See Crown Patent, 6.

ERRORS IN SURVEY.

See Survey of Land.

ESCAPE.

See Criminal Law, XVII, 19.

ESCROW.

Sec Rectification of deed, 1.
— Vendor and Purchaser, VI, 10.

ESTATE SUBSEQUENTLY AC
QUIRED BY COVENANTOR.

Sec Crown Patent, 4.

ESTATE TAIL

Barring entail—Enrolment of deed.
A conveyance barring an entail does 

not require enrolment, registration being 
sufficient. Reid v. Whiteford, 1 M.R. 19.

ESTOPPEL

1. Acceptance of patent.
Plaintiff claimed title through B. to 

land which the City claimed to have been 
owned by It. and by him dedicated as a 
street. Previous to any patents B. had 
owned south of a creek and It. north of 
it. By the Dominion survey a straight 
line was run disregarding the sinuosities 
of thr creek, and both partie» accepted 
patents according to this survey. Pre
vious to the patents B. owned the land in 
question. Under the patents It. owned 
it. B.’s patent was issued in March, 
1875, R.’s in May, 1878. B. sold to 
plaintiff in 1871 and got some papers 
which were afterwards given up and a new 
deed executed in May, 1872. The des
cription in this deed by mistake only 
covered a portion of the land. In 1873 
or 1874 B. gave plaintiff a memorandum 
showing what land should have been con
veyed, and on the 6th November, 1877, 
executed a proper conveyance. On the 
other hand R., assuming to own the land 
in question prior to his patent, in August, 
1874, registered a plan including this 
property upon which it appeared as a 
street. R. shortly after obtaining his 
patent and in July, 1878, conveyed the 
land to B.

Held, 1. That B. and the plaintiff as his 
assignee were not estopped by the patents 
from setting up the true ownership. 
Wright v. Winnipeg, 3 M.R. 349.

2. Business name—Change of, upon 
change of ownership—Notice to creditors.

The defendant carried on business under 
the style of Rowe & Co. She sold to her 
husband (stipulating that the name of the 
firm should be changed) who continued 
the business under the style of A. Rowe 
«V Co. Before, as well as after, the sale, 
the husband was the actual manager of 
the business and, beyond the change of 
name, there was nothing to indicate a 
change of ownership. The defendant 
had dealt with the plaintiffs and her 
husband continued the account, having 
agreed to pay the liabilities of the old 
business.

In an action for the price of goods 
delivered by the plaintiffs upon the orders 
of A. Rowe & Co.,

Held, that the defendant was not liable.
The defendant’s husband, after con

tinuing the business for some time, sold 
it to The W. T. V. & 1’. Co., and this 
company agreed to assume and pay the



ESTOPPEL. 382381

liabilities of Itowe & Co. Pending this 
ft ion the plaintiffs recovered judgment 
against the company for the amount here

Held, that this judgment was evidence 
■I the election by the plaintiffs to look to 

the company for the old debt. Richards 
v. Rowe, 4 M.R. 112.

3. Failure to defend action on prior 
note forged by same person -Forgery.

A person whose indorsement on a 
promissory note has been forged is not 
i 'topped from denying his signature by 
the fact that he had allowed judgment to 
go against him by default in a previous 
action by the same plaintiff on an indorse
ment of his name on a prior promissory 
note forged by the same person, although 
the forger negotiated the second note 
after such judgment.

Morris v. Bethell, (1809) L.R. 5 C. I*. 47, 
followed.

MucKcnzie v. British Linen Co., (1881) 
il A.C. 82, distinguished. Simon v. 
.Sinclair, 17 M.R. 389.

4. By representation Lien on land— 
Consideration—Exemption of homestead.

Action to recover balance due for a 
threshing outfit sold and delivered by the 
plaintiff company to defendants. Charles 
Hornby and his wife, Ellen Hornby, under 

written agreement signed by defendants 
which provided that promissory notes 

i re to if given on approved security for 
the amounts payable at the dates men
tioned. When the machinery had been 
delivered at the defendants’ farm, the 
plaintiffs’ agent called there to take 

itlement for it. Defendants then signed 
i lie notes asked for and the agent demanded 

lien on the farm as security for the notes, 
nd, relying on the representations of both 
defendants then made that the wife owned 
the land, accepted a lien on the land for 
the amount, signed by Mrs. Hornby in the 
presence of her husband, and did not 
insist, its he might have done, that the 
husband should also sign it. It appeared 
• hat the title to the land was then actually 
in the husband, and had remained so ever

Renewal notes had been given by the 
defendants and the original periods of 
< redit considerably extended, and during 
this time the husband wrote several letters 
in which the wife was spoken of as the 
actual owner.

The chief contention at the trial was as 
to whether the plaintiffs were entitled to

a lien on the land for the debt as against 
the defendant Charles Hornby.

Held, 1. There was ample consideration 
for the giving of the lien, as the plaintiffs 
might have removed the machinery and 
refused to carry out the transaction if it 
had been refuses!.

2. The defendant Charles Hornby was 
estopped by the representations he had 
made, and subsequently repeated, from 
denying that the land in question was his 
wife's property and from claiming it as 
his own as against the plaintiffs.

Freeman v. Cooke, (1848) 2 Ex. 054, 
followed.

3. Defendant Hornby was also thereby 
estopped from claiming it to be exempt 
as land occupied by him from proceedings 
under a registered judgment.

Judgment declaring that the lien 
claimed formed a valid charge on the land 
referred to for the amount of the plaintiffs’ 
claim and costs of suit. John Abell Co. v. 
Hornby, 15 M.R. 450.

6. Res judlcat»—Order of liability 
among owners of /tarts of equity of redemp- 
tion—Defective registration.

The usual mortgage decree with a 
reference as to encumbrances was made. 
Subsequently the Master made a report 
finding that the plaintiff and certain of 
the defendants had encumbrances upon 
the whole land. This was not appealed 
from. Afterwards an order was made 
referring it to the Master to inquire 
whether as between themselves any one 
or more of the defendants was or were 
entitled to be relieved from the payment 
of the plaintiff’s mortgage, and to nx the 
order of liability.

Held, that the defendants were estopped 
from denying the priority of the plaintiff’s 
mortgage.

It is the duty of a vendor who has been 
paid in full to discharge any encumbrances 
on the land, and it is immaterial as 
regards the application of this principle 
whether the encumbrance was created by 
the vendor or resulted from the act of a 
prior owner. If, therefore, the encum
brance extends to other lands, those, and 
not the land conveyed, are the primary 
fund for its payment. Fierce v. Can a van, 
7 A. R. 194, followed.

If those other lands are subsequently 
sold to another purchaser they remain in 
his hands subject to the same liability.

The encumbrance—a mortgage, con
tained the following clause: “Provided 
further that the said mortgagee will
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release any portion of the lands hereby 
mortgaged on receiving a sum on account 
of the said principal money equivalent to, 
or in the; ratio of, fourteen hundred dollars 
per acre for the portion so released.” The 
area of the mortgaged premises was such 
that, computed at $1,400 per acre, there 
would be more than sufficient to pay off 
the amount of the mortgage.

Held, that these circumstances would 
not vary the result . Unvies v. White, 10 
Gr. 312, distinguished.

if the deed to the second purchaser be 
registered before that to the first, the 
second is entitled to have the first pur
chaser’s property first applied in satis
faction of the mortgage.

Registration is ineffectual if the addition 
or calling of the witness be not set forth 
in the affidavit of execution. Iienwick v. 
Berryman, 3 M.R. 387.

See Amendment, 8.
— Arbitration and Award, 8.
— Bills and Notes, VIII, 12.
— Chose in Action, 4.
— Company, IV, 10, 14.
— County Court, II, 4.
— Crown Patent, 4, 5, 0.
— Dominion lands Act, 2.
— Duress, 1.
— Equitable Estoppel.

Evidence, 7.
— Executors and Adminstrators, 2.
— Expropriation of Land, 3.
— Fire Insurance, 4, 0.
— Fixtures, 3, 8.
— Garnishment, IV, 2.
— Husband and Wife, IV, 2.
— Indemnity, 4.
— Indians, 1.
— Landlord and Tenant, I, 0.
— Mortgagor and Mortgagee, VI, 1.
— Municipality, I, 3; IV, 5; V, 1;

VIII, 7.
— Negligence, VII, 0.
— Pleading, VIII, 2.
— Practice, XVII, 2.
— Principal and Agent, IV.
— Real Property Limitation Act, 0.
— Sale of Goods, VI, 0.
— Sale of Land for Taxes, VI, 1.
— Vendor and Purchaser, V, 2.
— Winding-up, IV, 5.

ESTOPPEL BY JUDGMENT.

See Practice, II, 1.
— Vendor and Purchaser, V, 2.

ESTOPPEL IN PAIS.

Sec Chattel Mortgage, V, 1.
— Chose in Action, 3.
— Distress for Rent, 2.
— Homestead, 3.
— Municipality, 1,13.

EVIDENCE.

1. Admissions of judgment debtor —
Garnishment—Assignment for creditors.

Interpleader issue to decide the title to 
a sum of money claimed by the plaintiff 
under an assignment from 11. for the 
benefit of his creditors as against the 
defendant, a judgment creditor of H., 
who claimed the money under a garnishing 
order attaching it in the hands of C. who 
had paid it into court.

Held, (Dubuc, J., dissenting) that evi
dence of the admissions of the judgment 
debtor was not admissible as against the 
garnishing creditor either on account of 
any privity between them, or as evidence 
iff declarations made by a party against 
his own interest (there being no proof of 
his death); and that, as there was no other 
evidence to show that the money in ques
tion belonged to the estate of IL, a verdict 
should be entered for the defendant with 
costs. Bertrand v. Heatnan, 11 M.R. 205.

2. Admission of judgment debtor 
not admissible as between his creditor 
and a third party—Garnishment—County 
Courts Act, R.S.M., c. 33, ss. 201, 200.

In an interpleader issue between a gar
nishing creditor and a third party claiming 
the attached money, evidence of an admis
sion of the judgment debtor as to the right 
to the money is not admissible in favor of 
the third party.

Bertrand v. Henman, (1800) 11 M.R. 205, 
followed.

Where the garnishee has paid the 
attached money into court, a third party 
claiming it has no right, under section 201 
or 200 of The County Courts Act, R.S.M., 
c. 33, on the trial of an interpleader issue, 
without giving some proper prima facie 
evidence of his right to the money or debt, 
to apply to set aside the garnishing order, 
or to raise the question whether the debt 
was properjy attachable under the Act.

The claimant was granted leave to have 
a new trial of the issue on payment of 
costs. Marshall v. Slay, 12 M.R. 381.
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3. Affidavits, when allowed to be
read Heal Property Act—Appeal—Docu
mentary Evidence Act—Deed of Munici
pality—Absence of witness—New trial.

An appeal will lie from a verdict ren
dered upon the trial of an issue under the 
provisions of the Heal Property Act, 1889.

2. V|Kin such an appeal, affidavits can
not be read, when they are not mentioned 
m the notice of appeal, or of the intention 
to read which notice has not been given 
until two days before the argument of the 
motion, unless satisfactory reasons an* 
assigned why an earlier notice was not

A conveyance executed by a munici
pality is not ;i public document within the 
meaning of the Documentary Evidence 
Act, 8 & 9 Vic., c. 113, s. 1.

4. The sufficiency of certain oral testi
mony in proof of corporate seal discussed.

A. A party who finds himself at the trial 
\ it bout some important witness should 
-k for an adjournment of the trial instead 

of proceeding with the trial. If he pro- 
eeeds, a new trial will not afterwards be 
granted. Morice v. Baird, 6 M.R. 241.

4. Breach of promise of marriage
tV 33 l ie., (Imp.), c. 68, s. 2—The Munir 

l iha Evidence Act, H.S.M., 1902, c. 57.
The Imperial Statute 32 & 33 Vic., c. 68, 
2, requiring the plaintiff’s evidence in 

!i action for breach of promise of mar- 
nage to be corroborated by some other 

itcrial evidence in support of such 
omise, is in force in Manitoba, not being 

.'her expressly or by implication repealed 
The Manitoba Evidence Act, 57 Vic.. 
11, now chapter 57 of the Revised 

'latutes of Manitoba, 1902. Cockcrill v. 
Ilarrison, 14 M.R. 366.

5. Character of plaintiff —Admissi
bly of cindencc as to, in action for 
dicious prosecution.
The plaintiff, in an action, f°r false 

mprisonment and m.diciigj^proeenition 
’nought against defendaiW; actmstable, 

i arresting him for obscene language, 
it in evidence a prior conviction of him- 

■ If and wife for keeping a disorderly 
house, which had been quashixl on appeal, 
n order to show want of reasonable .ami 
probable cause for the defendant’s prose- 

ition of the plaintiff. Thereupon the 
defendant cross-examined the plaintiff, 
and gave evidence as to the plaintiff’s 
general bad character.

Held, that such evidence was improp
erly received. Fitch v. Murray, T. \\ ., 
74.

6. Depositions taken on a prelimi
nary investigation before a magistrate
—Criminal Code, ss. 591) and GS7.

Depositions of a witness since dead 
taken on a preliminary investigation 
before a Justice of the Peace of a charge 
against a prisoner will be admissible, 
under section 687 of The Criminal Code, 
at his subsequent trial, if they purport to 
be signed by the Justice by or before 
whom they purport to have been taken, 
provided it be proved that they were 
taken in the presence of the accused and 
that he or his counsel had a full oppor
tunity of cross-examining the witness, 
notwithstanding that the signature of the 
witness was written with only one of two 
Christian names given in the caption, and 
that the Justice omitted to put the letters 
“J.P.” after his signature, as in the Form 
S appended to The Criminal Code.

On the preliminary investigation before 
a Justice of the Peace of a charge against 
the accused, the depositions of several 
witnesses were taken on March 25th, and 
committed to writing by the Justice under 
the heading “Canada, Province of Mani
toba, Western Judicial District.” “The 
depositions of Matthew Hamilton of, etc., 
and others, of , taken on this
25th day of March, etc., at Brandon, etc., 
before the undersigned, one of Her 
Majesty’s Justices of the Peace for the 
said Province in the presence and hear
ing of Alexander Hamilton who stands 
charged,” etc. The first three pages of 
the record made contained the evidence 
of Matthew Hamilton and another wit
ness and concluded as follows: “Prisoner 
is remanded until Thursday, March 29th, 
at 10.30,” with the date, 25th March, 
1898, and the signature of the Justice.

On 29th March following, Martha 
Louise Walker, since deceased, whose 
namç did not appear previously in the 
record, appeared to have given her evi
dence which the Justice took down on 
twenty-two other sheets of paper, be
ginning siinnly "Martha Louise Walker 
sworn saith.” 'Phis was merely annexed 
to the first three sheets, and concluded 
with the signatures of "Louisa Walker” 
and “K. Campbell, P.M.”

Held, that the latter deposition could 
not he read under section 687 of The 
Criminal Code in evidence against the 
accused at his trial, as it did not purport
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to be a deposition taken by a Justice of 
the Peace on the charge against the 
accused, and therefore it could not be 
said that it purported to be signed by the 
Justice by or before whom it purported 
to have been taken.

Semble, if it had been proved that sec
tion 590 of the Code had been complied 
with by reading over the dc|M>sition to 
the witness and by the witness and magis
trate signing in the presence of the 
accused, all three being present together, 
and in other respects, the deposition 
might have been admissible in evidence 
independently of section tiS7 of the Code.

Although the deposition held inadmis
sible was taken on a charge on which the 
accused was acquitted, it contained very 
material testimony hearing on the charge 
on which he was convicted which might 
have influenced the jury, and the Court 
ordered that the conviction should be set 
aside and a new trial granted. Reg. v. 
Hamilton, 12 M.R. dût

7. Estoppel - Promissory note made 
payable to li. on sale made by A. of A ,'s 
goods.

One Kirkpatrick, having previously 
bought a threshing outfit from the plain
tiffs, upon which he still owed them a large 
amount, made a sale of it to the defendant. 
As a matter of convenience this sale was 
carried out by the defendant signing an 
order for the purchase and making a note 
for the price in favor of the plaintiffs. 
The defendant resisted payment of the 
note on the ground that the consideration 
for it had wholly or partly failed, and that 
he had not got all the goods ordered or an 
engine of the quality ordered, and con
tended that the documents relied on were 
conclusive evidence that the sale had been 
made by the plaintiffs and that they were 
estopped from denying it.

Held, that the plaintiffs were not 
estopped from showing that it was Kirk
patrick who had made the sale and that, 
as the evidence established this, defendant 
had no remedy against the plaintiffs for 
any defects in the threshing outfit and 
must pay the amount of the note. Case 
Threshing Machine Co. v. Wermiger, 17 
M.R. 52.

8. Examination of party, use of at 
trial.

Held, that the examination of a party 
to an action, taken for the purpose of dis
covery, may be used at the trial to con
tradict the same party, but cannot be put

in evidence as an admission. Arnold v« 
Caldwell, 1 M.R. 155.

9. Further evidence, leave to give
—Affidavit—Judgment—Sale of land — 
Queen*8 Bench Act, 1895, Rule 803 Partiee 
—Postponement for further evidence.

A judgment debtor served, under Rule 
803 of The Queen’s Bench Act, 1895, with 
a notice of motion calling upon him to 
show cause why the land alleged to be 
bound by the registration of a certificate 
of judgment against him should not be 
sold to satisfy the judgment, has a right to 
be heard on the motion, and to object to 
the sufficiency of the materials filed in 
support of it, although he may have trans
ferred all his interest in the land to a third 
party for the purjiose of defeating credi
tors, or otherwise.

The Full Court will not grant a post
ponement for the purpose of enabling the 
applicant to procure further evidence 
which he might have got at an earlier 
stage of the proceedings.

The evidence fill'd in support of the 
motion for the sale of the land in question 
consisted of an affidavit made by a clerk 
in the plaintiffs’ employment that they 
had recovered a judgment against the 
defendant in a County Court, and caused 
a certificate of said judgment in the 
proper form required by the statute to be 
issued, and that the same was duly regis
tered in the Land Titles Office for the dis
trict in which the land was situated, but 
not showing his means of knowledge of 
such facts; and of a post-card, dated at 
“L. T. O., Morden,” containing a mem
orandum to the effect that a certificate of 
judgment for 8110.20 against Robert 
Warener, in Belmont County Court, was 
received and registered the 24th of July, 
1890, in suit of Massey-Harris Co. v. 
Robert Warener, but not stating where the 
same was registered. The memorandum 
had the words “District Registrar” at the 
foot, without any signature or name.

llehL that such evidence was not suf- 
fini'iinqp wàflfcnt the making of an order 
for saloon *trn a motion. Massey-Harris 
Co. v. Warener, 12 M.R, 48.

10. Further evidence, leave to give
—Master's office—O/wning up reference 
after same closed —Admissibility of further 
evidence—Surprise—Discovery of new evi
dence—Diligence —Corroborative evidence— 
New tried.

The plaintiffs filed a bill to foreclose a 
mortgage, by which interest was reserved
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at the rate of nine per eent. per annum. 
The defendants allowed the bill to be 
taken pro confessa, but attended on the 
taking of accounts in the Master’s office. 
The mortgage was long overdue. By the 
Master’s report, interest was allowed at 
the rate of nine per cent., after the princi
pal money became due. The defendants 
appealed, on the ground that the plain
tiffs were entitled to six per cent, only, 
after the time when the principal money 
became payable, and the appeal was 
allowed.

The plaintiffs then presented a petition 
to have tlv decree vacated and for leave 
to amend their bill, on tin- grounds <-f 
surprise and discovery of new evidence. 
After the appeal was disjwsed of, they dis
covered, among the papers in their solici
tor's office, a letter dated October 2(>th, 
1888,signed by defendant, J. G. McL. (the 
mortgagor), in which he agreed to pay 
interest on his mortgage “at nine per cent, 
per annum until the 21st October next, or 
-o lung us you allow the same to stand.” 
The surprise was claimed to arise out of 
certain interviews in 1888 with defendant’s 
solicitor, in which he asked that the inter
est be reduced to eight per cent., and the 
summary manner in which the matter was 
disposed of in the Master’s office.

Held, that, after the Master has closed 
the hearing un a reference, he should not 
open it or receive any further evidence, 
except under such a state of facts as would 
warrant a new trial at law being granted, 
and that no such case was made.

Wiuldrll v. Smith, 3 Ch. Ch. 412, fol-

IIchi, also, that it is not sufficient to 
show that the new evidence is material. 
Evidence of materiality must be accom
panied by evidence of previous diligence.

Held, also, that as some evidence was 
given before the Master in support of an 
agreement to pay the higher rate of intcr- 
eM, the letter was only corroborative, and 
discovery of merely corroborative evidence 
i> no ground for a new trial.

Held, also, that the additional interest 
claimed could not be a charge on the land, 
because the letter was signed by J. G. McL. 
only, and his co-defendant was the owner 
of the equity of redemption, and it was not 
shown that she had notice of the letter, or 
that J. G. McL. was her agent. Freehold 
h>nn and Savings’ Co. v. McLean, 8 M.R. 
334.

11. Identity of grantor —Real Prop
erty Act—Sale of land.

Issue under the Real Property Act, as to 
whether the plaintiff acquired by convey
ance from the patentee of certain lands an 
estate in fee simple therein as against the 
defendants. At the trial the defendant’s 
counsel, at the request of plaintiff’s coun
sel, produced the letters patent by which, 
after the recital that “B. V., son of M. V., 
in his lifetime of the Parish of St. Francois 
Xavier and Baie St. Paul, in the Province 
of Manitoba,” had applied for a grant of 
the lands, and had been found entitled 
thereto, and that B. V. had since died 
intestate leaving him surviving “M. V., 
of the said Parish of St. Francois Xavier 
and Baie St. Paul, his father, and sole 
heir-at-law,” the lands were granted M. V. 
in fee simple. The plaintiff then produced 
an instrument purporting to be a deed of 
conveyance of the lands in fee by “M. V., 
of Edmonton in the North-West Terri
tories of Canada, farmer, father and sole 
heir-at-law of B. V., of the Parish of St. 
Francois Xavier, in the Province of Mani
toba, deceased,’’ to the plaintiff. The 
signature was that of a marksman. The 
attestation clause stated it was read over 
and explained, and then followed the 
signatures of two witnesses.

The first witness gave evidence at the 
trial, and stated that he was in t he North- 
West with G., the husband of the plaintiff. 
That at G.’s request he went for M. V. to 
the place where he lived and brought him 
to Edmonton. That M. V. spoke French 
and Crée, but not English. That M. V. 
did not even know that he owned the land. 
That it was the first, time he saw M. V., 
and that he did not know that he formerly 
lived at St. Francois Xavier. That the 
deed was read over in English, and G. 
explained it to M. V. in French. Another 
witness stated that he lived at St. Francois 
Xavier. That he had known one B. V. 
but did not know whether lie was alive or 
dead. That he did not know the father 
of this B. V., and that he knew one M. V., 
who had formerly lived at St. Francois 
Xavier, and afterwards at Edmonton. 
No evidence was offered for the defence.

IIchi, that the evidence was insufficient 
to establish that the plaintiff’s grantor and 
the patentee of the land were the same 
person. Grant v. Hunter, 7 M.R. 243.

12. Issue of grant of land by 
the Crown -Production of copy—Ijord 
Brougham's Evidence Act, 1851—Manitoba 
Eruletice Act, R.S.M. 1902, r. 57, «. 21— 
Pleading -Statement of defence—General 
denial—King's Bench Act, Rule 200.
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The plaintiff, in order to succeed in this 
action, had to prove the issue of a patent 
from the Crown for the land in question. 
He produced what purported to be a copy 
of such patent, but he had not given 
notice of his intention to use such Copy as 
required by section 21 of The Manitoba 
Evidence Act, R.S.M. 1902, c. 57.

Held, that, under that Act, such copy 
could not be received in evidence, and that 
it could not he received under Lord 
Brougham's Evidence Act, 1851, which, 
by its terms, can only be applied when no 
other statute exists which renders the eon- 
tents of such a document provable by 
means of a copy.

A general denial of all the allegations in 
the statement of claim does not comply 
with Rule 290 of the King's Bench Act, 
which requires the defendant in his state
ment. of defence to deny the plaintiff’s 
allegations specifically wherever possible, 
and such a pleading would be struck out 
on application of the plaintiff. If not 
moved against, however, it will be treated 
as good at the trial. McPherson v. 
Edwards, 14 W.L.R. 172.

«See next case.

13. Issue of grant of land by the 
Crown Setting aside non-s a it—Rc-oinn
ing trial—Leave to supply evidence— 
A mendment —Costs - New trial.

On appeal from the non-suit entered at 
the trial of the case last above noted, the 
Court of Appeal ordered that, upon the 
plaintiff paying the costs of the trial 
within two weeks, the non-suit should be 
set aside, and a new trial had with leave 
to tin- parties to amend their pleadings 
and to the plaintiff to give proper evidence 
of the issue of the Crown patent, but that, 
in default of payment of such costs by the 
plaintiff, the appeal should be dismissed 
with costs. McPherson v. Edwards, 10 
W.L.R. 04H.

14. Judicial notice of Orders-in- 
Council.

Prisoner was charged with committing 
forgery in the State of Minnesota.

Held, 1. Upon the evidence, that a 
prima facie ease had been made out.

2. Judicial notice must be taken of 
Orders-in-Couneil bound up with the 
Dominion Statutes, in pursuance of 38 
Vie., e i Rt 0. A.8kmbro, 3. M R. l.

16. Ownership of goods, to prove -
Action for money had and received—Breach

of warranty of title—Costs—Objections not 
taken at trial.

In an action for breach of warranty of 
title it is necessary to prove at the trial 
that the title was not as warranted.

Defendants, under warrant against the 
goods of one Mitchell under the distress 
clause in a mortgage executed by him, 
caused the animals in question to be 
offered for sale by public auction, when 
the plaintiff purchased. Afterwards the 
animals were taken away by one Black 
who claimed they were his, and the 
ilaintiff brought a replevin suit against 
Rack to recover them, in which he failed.

At the trial of the present action defend
ants’ counsel admitted the fact that judg
ment in the replevin suit for the same 
animals had been entered by Black.

Heltl, that this was not sufficient evi
dence that the animals had not belonged 
to the mortgagor at the time of sale.

No hosts of the appeal to this Court, 
although successful, were allowed because 
the objection as to want of evidence had 
not been taken at the trial. Koester v. 
Hamilton Provident *k Loan Society, 10 
M R. 374.

16. Parol agreement collateral to 
written agreement -Lien.

1. A workman employed to cut trees into 
cordwood has not at common law a lien for 
his wages.

2. If the workman, however, contracts 
to haul as well ns cut the wood, he may 
have a lien for the carriage.

3. A common law lien will be lost by the 
sale of the article.

4. A. made an agreement in writing with 
B. that he, A., would cut certain trees into 
cordwood and would haul it to, and deliver 
it at, S. station ; and B agreed to pay certain 
prices, paying 80 per cent, upon delivery 
at the station and the balance upon the 
completion of the work. Contempor
aneously the parties verbally agreed that 
if th«' contract price were not paid upon 
the completion of the work the wood was 
to become the property of A. and that he 
was to be at liberty to sell it.

Held, that evidence of this verbal agree
ment was admissible, even in an action 
to which third persons were parties. Mc
Millan v. Byers, 3 M.R. 361.

Reversed, 4 M.R. 76.
Restored, 15 S.C.R. 194.

17. Parol agreement collateral to 
written contract -Representation or con-
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ri it ion, when treated as ground for rescission, 
ond when as a warranty only.

1. When it verbal agreement has been 
made for the sale of horses or other 
chattels, and the purchasers afterwards 
sign a lien note securing payment with 
i lie usual provisions of such a note, evi
dence may be given of representations or 
conditions of tne sale car t<> prove a war
ranty when it appears that it was not 
intended to include in the lien note nil the 
terms of the agreement between the

lh lai mile v. Guildford, [1901] 2 K. B. 
and Erskine v. Adeane, (1873) L. R. 

8 ( "h. 756, followed.
2. When the purchaser of a chattel 

bought with a warranty keeps it for a 
considerable time and makes a payment 
on account, the contract must be treated

- executed, and any representation or 
condition as to the quality of the goods 

ist tlien be regarded only as a warranty, 
'■ the breach of which compensation 
ust he sought in damages and not by 
'fission of the contract. McKenzie v. 

V Mullen, 16 M R. II.

18. Parol agreement conflicting with 
written statement -Brokers bought notes. 

The plaintiff, wishing to speculate in 
hares on the Montreal Stock Exchange, 

iployed defendants to purchase certain 
hares there for him on margin. He knew 
hat i he defendants would employ a broker 

Montreal as their agent, and that the 
I liter would make the actual purchases, 

Ivance the balance of the money rc- 
, tired and hold the shares in his own name

The plaintiff paid the defendants certain 
uns as margins on the purchases made, 
ml afterwards brought an action against 

defendants to recover these sums as 
onevs paid on a consideration which had 
holly failed, and relied upon the terms 
the bought notes received from défend

ais commencing: “We have this day 
tight for your account * * *

' ires * * * stock,” as evidence that
die defendants should have purchased and 

Id the shares in their own names.
Held, that evidence of the true agrée
nt between the parties could be given 

t withstanding the language of the 
tight notes, and that the plaintiff could 
t recover, although the defendants had 

U"t themselves acquired any of such 
-hares. Jackson v. Allan, 11 M.R. 36.

19. Parol agreement superseded by 
written contract Implied obligation— 
Expression facit ccssare taciturn—Parol 
evidence to contradict written document— 
Formal release of nil claims of plaintiff.

1. Evidence should not he allowed to 
mm> the terms of a verbal agreement 
between the parties, when they subse
quently entered into a written agreement 
relating to the same subject matter, 
although the latter has been lost and it 
cannot be proved by a copy ; and, when 
the plaintiff claiming under the verbal 
agreement cannot remember the contents 
of the written agreement, and the evidence 
on the part of the defendant as to such 
contents is not credited by the trial 
Judge, the result is that no agreement is 
proved, and the plaintiff must fail.

2. The presumption of the law that two 
parties making a purchase of land for 
their joint benefit should contribute 
equally to the payments required should 
not be applied in a case where they have 
reduced their agreement to writing con
taining the terms on which they purchased 
together, even when those terms cannot 
be shown in consequence of the writing 
having been lost. In such a case the 
maxim “expressum facit ccssare taciturn’’ 
applies.

Merrill v. Frame, (1812) 4 Taunt. 329, 
and Mathew v. Black more, (1857) 1 II. & N. 
762, followed.

The plaintiff’s assignor had given the 
defendant, long after the accruing of the 
latter’s alleged debt sued for, a release to 
the following effect :

“I agree to release T. W. Miller from 
all agreements made before? this date 
between himself and me and acknowledge 
this as a receipt in full for all moneys due 
me to date.”

Held, that evidence contradicting the 
meaning of this writing, and limiting its 

at ion to a particular set of items so 
as to exclude the debt sued for ($2,000), 
should not have been received at the trial, 
in the absence, at all events, of any proof 
of fraud, mistake or some other invali
dating influence present in the transae-

Jackson v. Drake, (1906) 37 S.C.R. 315, 
followed. Wicks v. Miller, 21 M R. 534.

20. Parol evidence to contradict 
deed—Statute of Frauds—Executed con
tract.

The Statute of Frauds does not apply 
to a contract for the sale of lands alter 
execution of the conveyance.

4
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The plaintiff sold land to the husband 
of the defendant who sold to the defend
ant . The agreements were not in writing. 
For convenience the plaintiff conveyed 
direct to the defendant. Upon a bill filed 
for a vendor's lien—

Held, that, notwithstanding the statute, 
the defendant could show by parol a pur
chase from her husband, and to this extent 
contradict the deed. Brown v. narrower, 
3 M R. 441.

21. Parol evidence to vary written 
contract -/*romissory note—/ndorsemerit 
—liills of Exchange Act, 8. 55, s-s. 2—Parol 
agreement contemporaneous with written

Parol evidence will not be received to 
show that a person who indorsed a prom
issory note to another for valuable con
sideration stipulated at the time that he 
was not to be liable on the indorsement, 
as that would be contradicting the con
tract which such indorsement, by sub
section 2 of section 55 of The Bills of 
Exchange Act, 1890, imports.

Aln-ey v. Crux, (1869) L. R. 5 C. P. 37; 
Henry v. Smith, (1895) 39 Sol. J. 559, 
and New London Credit Symlicatex. Neulc, 
11898) 2 Q. B. 487, followed.

Pike v. Street, (1828) Moo. & M. 226, 
dissented from. Smith v.Squires, 13 M.R. 
380.

22. Parol evidence to vary written 
contract —Bills of Exchange Act—Leave to 
a p i>ea r—Discretion.

Parol evidence of a verbal agreement, 
made at the time of signing a promissory 
note, that the note should not be payable 
at maturity, is not admissible; and more 
especially if there be a written agreement, 
made at the same time, inconsistent with 
the alleged verbal agreement. Such evi
dence could only be given on the ground 
of fraud or mistake.

A defendant should be admitted to 
defend in an action under The Bills of 
Exchange Act where there is a shadow of 
reason to believe that he has a defence. 
Where evidence of the alleged defence 
would be inadmissible, no appearance 
should be permitted. Imperial Bank v. 
Brydon, 2 M.R. 117.

23. Reply, evidence in—Contributory 
negligence.

A plaintiff is not allowed in presenting 
evidence to divide his case; either by 
omitting to give evidence originally upon 
a material point and offering such evi

dence in reply ; or by giving some evidence 
upon a particular point in his original case 
and offering other evidence upon the same 
point in reply.

In an action for damages sustained in 
alighting from a railway train, the defen
dants gave evidence that the train was in 
motion when the plaintiff was alighting. 
The plaintiff, in reply, desired to contra
dict this evidence. There was a dispute 
as to whether the plaintiff’s witnesses had 
touched upon the point in making the

Held, that the evidence was properly 
excluded because the fact that the train 
had stopped was a necessary part of the 
plaintiff’s case, and if omitted could not 
be given in reply. Harvey v. C. P. It., 
3 M.R. 266.

24. Trial -Motion to discharge jury after 
evidence given which the trial Judge had 
ruled to be inadmissible.

Although a witness at a trial before a 
jury volunteers evidence which the trial 
Judge has already ruled to be inadmissible 
and which might have weight with the 
jury in arriving at a verdict, yet the Judge 
should not for that reason immediately 
discharge the jury and impanel a new jury 
to try the cast1. Itexx .Grobb, 17 M.R. 191.

26. Weight of evidence -Denial by 
answer—Two witnesses.

The rule as to requiring more than one 
witness to overcome a denial in the 
defendant’s answer discussed. Cowan v. 
Britton, 3 M.R. 175.

26. Will, to prove —Evidence of ex
ecutor' s title in ejectment—Probate sufficient 
evidence of will—Etidence of identity— 
Devolution of Estates Act.

The Devolution of Estates Act, R.S.M. 
c. 45, s. 21, taken together with The 
Manitoba Wills Act, R.S.M. c. 150, e. 20, 
and The Surrogate Courts Act, R.S.M. 
c. 37, ss. 17, 18, 20 and 22, have made 
such a change in the old law that the pro
bate of a will is now the necessary and only 
admissible evidence of the title of the 
executors claiming in ejectment, and it is 
no longer necessary to produce or prove 
the will itself as formerly.

As to the identity of the plaintiffs with 
the executors named in the probate, and 
the identity of the patentee with the 
testator, the evidence of his daughter and 
her husband taken on commission, al
though very slight, was held sufficient 
when taken along with the identity of
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the names. Simpson v. Stewart, 10 M.K. 
170.

27. Witness refusing to answer 
questions on cross-examination •
On us of proof—Stock-gambling transaction.

Plaintiff’s claim was for a balance 
alleged to be due on a purchase of shares 
for defendant. Defendant swore at the 

• I that the transaction was :i gambling 
one and that it was understood between 
him and plaintiff that no shares were, in 
fact, to be purchased.

To prove that the shares had actually 
been bought, the plaintiff put in the evi
dence of a Halifax broker, taken on 
commission, that he had purchased the 
shares on the plaintiff’s order. On cross- 
examination, however, he had refused to 
sty from whom he had bought them, 
without giving any reason for the refusal.

Held, that, on account of such refusal, 
no weight should be given to this evi
dence, and that the defendant was 
entitled to a verdict. Hickey v. Legrcsley, 
l W.L.R. 46.

28. Fraud —.\fisrepresentation — Rescis- 
■ f on of contract—Apjtcal from Judge's 
Jt luting of facts.

Defendant H. sold land to C. at $10 an 
acre; defendant C. sold to plaintiff at 
<10, representing to him that he was 

ting as agent for the owner; plaintiff 
purchased, believing defendant C. to be 
an agent merely. Plaintiff would have 
made further enquiries before purchasing 
had he known that C. was the real owner. 
1 procured II. to convey direct to plain
tiff. The consideration expressed was 
tie higher price. H. was no party to the

Held, (reversing the decision of Taylor, 
■I . 1 M.K. 17), that to the rescission of a 

•ntract “there must be a false repre- 
nt at ion knowingly made, t hat is, a 
meurrence of fraudulent intent and false 
presentation” ; that, the contract having 

been entered into deliberately, the plain
tiff's statements should have been cor- 
mborated; and where the’ evidence is con
tradictory the Court ought to have been 

tisfied that the plaintiff’s account is 
rietly true, and that the evidence in the 
' sent case was insufficient, and the bill 
ust be dismissed with costs. //utchinson 
('alder, 1 M.R. 46.
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EVIDENCE OF EXPERTS.

See Will.

EVIDENCE ON COMMISSION

1. Depositions, manner of taking •
Com mission—I ntcrrogatorics — Suppression 
—Waiirr.

Under an order to take evidence on 
commission the evidence can only be
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taken on interrogatories unless otherwise 
ordered.

Under such an order a commission was 
issued to take the evidence viva voce.

Held, 1. That the commission was irreg
ular and the depositions were suppressed.

2. That the objection had not been 
waived by cross-examining the witnesses 
after raising the objection and subject to 
it; nor by omitting to object after the 
commission had been informally returned, 
upon an application to send it back for a 
proper return, or upon a further applica
tion to extend the time for the return of 
the commission.

3. Per Bain, J.—Waiver as a general 
rule is doing something after an irregu
larity committed, when tin1 irregularity 
might have been corrected before such act 
was done. It may consist, too, of lying 
by, and allowing the other party to take 
a fresh step in the case. Waits v. Ander
son, 5 M.R. 21)1.

2. Depositions, manner of taking -
Inlerrogutories or riva voce.

Prima facie the examination upon a 
commission is to be upon interrogatories

And, where an order for a commission 
made no provision for the mode of exam
ination, depositions which had been taken 
viva voce were quashed. Mulligan v. 
White, 5 M.R. 40.

3. Expert Evidence -Witnesses abroad.
Held, by Taylor, J., on appeal, affirm

ing the decision of the referee:—
1. A commission to examine a party to 

the suit or his employee will not be 
ordered, if opposed, no special circum
stances being shown.

2. Exj>ert evidence will not be per
mittee! to be taken abroad, except under 
special circumstances.

3. The issuing of a commission to take 
evidence abroad is in the discretion of the 
Court. Washburn & Moen Manufacturing 
Co. v. Brooks, 2 M.R. 44.

4. Objections to leading questions.
Leading questions appearing in a for

eign commission may be objected to at 
the trial, although counsel appeared upon 
the execution of the commission and made 
no objection. Mercer v. Fonseca, 2 M.R. 
109.

6. Of plaintiff abroad -Application 
for—Material for, sufficiency of.

A plaintiff suing in a foreign forum 
should not ordinarily be excused from
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;t|>|K*aring- there and giving his evidence: 
r, r Chitty, J., in Ross v. Woodford, 
,|s«f4] 1 Ch. at page 42, and the proof that 
i lie interests of justice require the issue of 
:| commission to take his evidence abroad 
should he of the clearest kind .and best 
niture that can be got, affidavits sworn 
!.. on information and belief only being 
insufficient. The issue of such a com
mission should be the exception and should 

ilv be resorted to when the inconvenience 
i r expense caused by requiring the plain- 
nlT's personal attendance at tin* trial 
would pretty nearly thwart the ends of

Keiley v. W akley, (1893) 9 Times L. R. 
,71. followed.

These principles applied upon an appli- 
■ it ion by the plaintiffs, a company whose 
head office was in Ottawa, Ontario, for the 
i"tie of a commission to take the evidence 

a number of the Company’s officers at 
Ottawa, in spite of affidavits tending to 
-l.ow that the books of the Company at 
tie head office, which would have to be 
put in evidence, were in constant use there 
ml could not be brought to Winnipeg 

:t hunt great inconvenience and loss, also 
that it would be practically impossible to 

rry on tin* business of the Company if 
II the officers whose evidence would be 

necessary at the trial had to be absent 
from the head office for the time necessary 
u attend the trial at Winnipeg. The 

t ourt was of opinion that the material 
was not sufficient- to show that all the 
books must be kept at the head office all 
tin- time and that, if the evidence were 
i i ken on commission at Ottawa, the 
Ivfendant would probably have to go 
there himself in order to instruct counsel 
oil cross-examination of the witnesses as 
to entries in the books.

( >rder for commission set aside with all 
osts to the defendant in any event.
Semble, if a proper case were made, an 

order might go for the examination of 
■me of the officers of the Company at 

i tttawa on some of the facts which the 
plaintiffs wished to prove; and that the 
books, or at all events all those that were 
not absolutely required all the time at the 
head office, might be brought to Winnipeg 
with the other officers to verify them so 
that the Court might see those books 
themselves rather than certified copies of 
portions of them. Canadian Railway 
Accident Insurance Co. v. Kelly, 17 M.R. 
645.

6. Of plaintiff’s chief witness abroad
—A pplication for—Material for, sufficiency 
of.

A commission to take the evidence in 
Toronto of the plaintiff's general manager 
for use at the trial was refused where it 
was shown that he would be the chief 
witness for the plaintiff to meet defences 
denying tin1 sale of the goods sued for and 
setting up that the plaintiff had agreed to 
accept shares in the defendant company 
in satisfaction of the debt guaranteed by 
the individual defendants and that shares 
had been accordingly allotted to and 
accepted by the plaintiff, and when the 
only material in support of the application 
was an affidavit of the witness saying that 
he was a material witness to prove the 
account and to disprove the various 
defences, and that it would entail great 
loss and exjiense for him to attend a trial 
at Winnipeg, as his duties as general 
manager of the plaint iff company required 
his continued presence in Toronto.

Canadian Railway, Ac. Co. v. Kelly, 
(1908) 17 M.R. 645; Lawson v. Vacuum 
Brake Co., (1884) 27 Ch. 1). 137, and Ross 
V Woodford, [1804] l Ch. 12. followed. 
Toronto Carpet Manufacturing Co. v. Ideal 
House Furnishers, 20 M.R. 671.

7. Depositions taken on commission
—Irregularities—Directory or. imperative 
requirements.

Application on behalf of one of the 
defendants to suppress depositions taken 
in Montreal, on the ground that the 
return had not been properly made. 
Some of the exhibits used on the examina
tion had been detached from the depos
itions and used for ot her purj sises, although 
they had been subsequently re-attached 
to the depositions before they were filed.

Hehl, that, where no injustice had been 
done, nor would result from non-com
pliance with the directions of an order to 
examine, these directions may be treated 
as merely directory; though there had 
been grave irregularities in regard to the 
exhibits and the manner in which the 
examination was returned, yet there was 
no object in putting the plaintiff to the 
great expense of having the examination 
taken again, when the position would be 
exactly the same. No injustice could be 
done in this case by treating the directions 
of the order to examine as directory in 
this instance and, if the special examiner 
would make an affidavit identifying the 
exhibits and showing they were all now in
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Court, the examination should be con
firmed.

The defendant to have the costs of the 
application.

Cowan v. Drummond, 14 C.L.T. Occ.N. 
24.

8. Suppression of depositions Oath
of Commissioner—Before whom taken— 
Manner of taking depositions—Sanative

Where evidence, in a cause pending in a 
Court of Manitoba, is taken under a for
eign commission, the commissioner must, 
before entering on his duties, take an oath 
for the due discharge thereof, unless it is 
expressly dispensed with by the order 
directing the issue of the commission, or 
unless the commission is addressed to a 
Judge of a foreign Court, or to the foreign 
Court itself.

The oath must bo taken before some 
person deriving his authority to take such 
oaths from the laws of Manitoba.

A foreign commission directed the com
missioner to reduce the questions and 
answers to writing. He took down the 
evidence of some of the witnesses in nar
rative form.

Held, a fatal objection. Gendron v. 
Manitoba Milling Co., 7 M.R. 484.

9. Suppression of depositions —
Waiver—Bract ire—lider pleader—Reversing 
Judge’s order—49 Vic., c. 35, s. 19.

Where an order for a commission to take 
evidence is silent as to the mode of exam
ination, the evidence must be taken on 
interrogatories; but, if the commission be 
issued to take the evidence viva voce, this 
is a mere irregularity which may be waived 
by any participation in the proceedings 
under it.

In an interpleader issue the plaintiff 
obtained a Judge’s order directing the 
issue of a commission to take evidence in 
a foreign country. The evidence was 
taken, and on the return of the commission 
the defendant moved before the Referee 
to suppress it.

Held, that the Referee had no jurisdic
tion to set aside a Judge’s order, and he 
cannot do it indirectly by suppressing the 
commission.

Per Killam, J. The objection can only 
be raised in showing cause to the summons 
for an order directing the commission, or 
at the trial as an objection to the admissi
bility of the evidence. Thompson v. 
Seguin, 8 M R. 79.

10. Use of at trial.
A party who has procured evidence to 

be taken on commission is not bound to 
put it in at the trial, but, if it has been 
duly returned into Court, the opposite 
>arty has a right to put it in on his own 
jehalf if he desires.

Gordon v. Fuller, (1835) 5 0.8. 174, 
followed. Richardson v. McMillan, 18 
M R. 359.

11. Use of, at trial—Order to read at 
the hearing-Orders to examine made before 
cause at issue.

Held, affirming the order of the Referee, 
that evidence taken abroad under an 
order may be read at the hearing, although 
the order does not state that the evidence 
may be so read.

The proper time to obtain a commission 
(where the bill is not merely for discovery) 
is after issue. Rut where upon notice 
orders to take evidence abroad had been 
made before issue,

Held, that the depositions would not on 
that account be suppressed, the proper 
course was to have appealed against the 
orders. Grisdale v. Chubbuck, 1 M R. 202.

12. Witness not under control of 
party -Agent of jtarty—Procuring attend
ance at trial.

Appeal by the plaintiffs from an order 
of the Referee refusing a commission to 
take the evidence of one Stephenson.

The affidavit in support of the applica
tion stated that the witness lived in 
Ontario; that he was a material and necess
ary witness for the plaintiffs, and that 
they could not safely proceed to trial with
out his evidence. Stephenson was a com
mercial traveller living in Toronto; while 
he acted as the plaintiffs’ agent in the 
transaction out of which the action arose, 
he was not in their employment in that 
sense that they could insist on his coming 
to Manitoba, at any time, to give his 
evidence.

Held, that the plaintiffs were prima 
facie entitled to an order: Armour v. 
Walker, 21 Ch. D. 673.

Appeal allowed with costs to the 
plaintiffs in any event ; costs below to be 
costs in the cause. Carter v. Rogers, 19 
C.L.T. Occ.N. 410.

See Married Woman, 4.
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EVIDENCE ON MOTION.

See Capias, 3.
Practice, I, 1; XXVIII, 12.

EVIDENCE -PAROL.

Su Contract, VI, 2; XIII, 1, 2. 
Evidence, 10, 20, 21, 22. 
Rectification of Deed, 1. 
Statute of Frauds, 5.

EVIDENCE RELEVANCY OF

Sir Examination for Discovery, 12, 13,
11

Examination of Judgment Debtor, 
13, 14.

EVIDENCE TO VARY WRITTEN 
CONTRACT.

See Vendor and Purchaser, VI, 1.

EXAMINATION DE BENE ESSE.

See Practice, V, 2.

EXAMINATION FOR DISCOVERY

1. Discovery as to accounts before 
judgment.

In a partnership bill there were some 
general charges of misapplication and 
misappropriation of moneys. The right 
to a decree for account was conceded but 
the defendants refused, upon examination, 
to answer questions based upon the 
l'encrai charge.

Held, 1. That the defendants were 
bound to answer, even though the ques
tions related to matters that would be 
referred to the Master and not determined 
at the hearing.

Elmer v. Creasy, L.R. 9 Ch. 69, ap
proved.

2. Although the charges might not have 
been sufficiently specific upon demurrer, 
yet, the defendants having answered, they 
were precluded from refusing to answer
fully.
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3. Some of the questions were directed 
to the defendants’ dealings with the 
“Pruden Farm.” The defendants swore 
that this farm was not an asset of the 
firm, but they were nevertheless ordered 
to give a full discovery respecting the 
property.

Monkman v. Robinson, 3 M. R. 
640, distinguished. Macdonald v. Mc
Arthur, 4 M.R. 56.

2. Examination of defendant on 
application to sign judgment.

Upon an application under 46 and 47 
Vic., c. 23, s. 16, one defendant made an 
affidavit of merits, and the presiding 
Judge in chambers made an order for the 
examination of two other defendants.

Held, affirming order of Dvbuc, J., 
that the examination of these defendants 
was in the discretion of the Judge, and 
the appeal should be dismissed with costs. 
Imperial Rank v. Adamson, 1 M R. 96.

3. Of a defendant by another de
fendant King's Bench Art, Rule 387— 
Meaning of expression “party adverse in 
point of interest."

A defendant who, in his defence, sub
mits completely to the relief sought by 
the plaintiff, neither denying nor admitting 
the allegations of the statement of claim, 
is not a “party adverse in point of inter
est” to another defendant, who disputes 
the plaintiff’s rights, within the meaning 
of Rule 387 of The King’s Bench Act, and 
the latter, therefore, cannot, under that 
rule, examine the former for discovery, as 
the pleadings do not raise any issue 
between them.

Shaw v. Smith, (1886) 18 Q.B.D. 193, 
followed.

Moore v. Boyd, (1881) 8 P.R. 413, not 
followed. Fonseca v. Jones, 19 M.R. 334.

4. Examination of defendants out 
of the jurisdiction.

An order may be made for the examin
ation of a defendant upon his pleas, even 
though the defendant resides out of the 
jurisdiction (affirming Dubuc, J.).

It would be a convenient practice to 
grant such an order upon summons only, 
but a Judge may, in his discretion, grant 
it ex parte.

Service upon attorneys resident abroad, 
as agents for the defendant’s attorneys, is 
not sufficient if their power to receive 
notice was not established (overruling 
Dubuc, J.). Miller v. Henry, 3 M.R. 425.
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6. Officer of corporation.
Plaintiff issued an appointment under 

Rule 379 of The Queen's Bench Act, 1805, 
for the examination of one Somerset, as an 
officer of the defendant company. On the 
advice of the defendants' solicitor, Somer
set did not attend and the plaintiff moved 
under Rule 390 to commit him for con-

Plaintiff's cause of action was that, 
while in the employ of the defendants and 
working with some wires, the electric 
current was carelessly turned on, whereby 
he sustained injury. The current w{is 
generated at and turned on from the 
building called the power house, and 
Somerset was an electrician in defendants' 
employ at the power house and had the 
control and management thereof and of 
the electric current as a foreman, but his 
duties had never been defined by the 
directors nor had any resolution or by-law 
been passed making him an officer of the 
company.

/Mil, that he was an officer of the com
pany within the meaning of that ex
pression in Rule 379, and should at tend and 
submit to he examined. Canada Atlantic 
Railway Co. v. Moxlcy, 15 S.C.R. 145, 
followed.

Review of a number of the conflicting 
decisions on the point. Dixon v. Winni
peg Electric St. R. Co., 10 M.R. 660.

6. Officer of company Informât ion 
not unth in his personal knowledge Duty of 
officer to investigate for himself— Production 
of documents.

On the examination of an officer of a 
company for discovery, it is not competent 
for him to make use of a memorandum 
prepared by the company’s solicitor pur
porting to contain the information asked 
or, if he knows nothing of the facts other

wise than as stated in the memorandum 
and has not verified its accuracy, or to 
refuse to answer proper questions without 
referring to the memorandum on the 
ground that he has no personal knowledge 
of the matters inquired into. It is the 
duty of the officer in such a case to investi
gate for himself the original sources of 
information in the possession or under the 
control of any officer of the company and 
come prepared to answer all relevant 
questions without the aid of any memor
andum unless prepared by himself or, 
otherwise, under such circumstances that 
he can pledge his oath to its accuracy.

Bolckow v Fisher, 10 Q.B.D. 161, and 
Anderson v. Hank of British Columbia, 
2 Ch. I). 657, followed.

IFelsbach Co. v. New Sunlight, [1900] 
2 Ch. 1, distinguished.

Fraser v. C.P.R., 4 W.L.R. 525.

The Court of Appeal subsequently, on 
defendant’s counsel undertaking to pro
duce, for the inspection of plaintiff’s 
solicitor, all documents, other than privi
leged ones, on which the memorandum 
referred to or any part of it was founded, 
set aside the above decision and re
instated the order of the Referee refusing 
to compel the officer to attend again for 
further examination. Fraser v. C.P.R., 
5 W.L.R. 42.

7. Officer of company.
Held, that the chief officer in this 

Province of a foreign corporation can be 
examined for discovery. Real Estate Loan 
Co. v. Molsworth, 2 M.R. 93.

8. Officer of company - King's Bench 
Art, Rule 387—Conductor of railway train, 
when he may he examined as an officer.

The plaintiff's claim being that, while 
employed as a brakeman on one of defend
ants’ trains, he went under one of the 
ears, by order of the conductor in charge, 
for the purpose of adjusting some chains, 
and that, while so engaged, the train was 
started without warning to him and 
caused him injury.

Held, that the conductor, under the 
circumstances, was an officer of the rail
way company within the meaning of 
Rule 3S7 of The King's Bench Act, and 
must attend and submit to be examined 
as to his knowledge of the matter in 
question.

Moxlcy v. Canada Atlantic Railway Co., 
IW 15 s c R 115; Leiteh v. c T ft . 

(1890) 13 P.R. 359, and Dixon v. Winni
peg, (1895) 10 M.R. 663, followed. 
Gordanier v. C.N.R . 15 M.R.I.

9. Officer of corporation — King's
lh nrh Act, Rule 387.

Held, that the plaintiff could not, after 
examining an officer of the defendant 
corporation for discovery under Rule 387 
of The King’s Bench Act, require another 
officer of the corporation to attend for a 
similar examination when the information 
desired could have been obtained from the 
first officer examined.
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Dill v. Dominion Hank, (1897) 17 P.R. 
-1SK, not followed. Brown v. London 
Ft nee Limited, 19 M R. 138.

10. Officer of corporation King's
lit nch Act, Rule 387.

In an action against a city corporation 
for damages occasioned by the negligence 
nf an employee of the Waterworks Depart
ment of the City in discharging his duty 
of examining a water meter in the plain
tiff's premises, the plaintiff has a right, 
under Rule 387 of The King’s Bench Act, 
to examine for discovery a water meter 
inspector of the City as an officer of the 
corporation.

Dixon v. Winnipeg Electric Railway Co., 
; 1895) 10 M.R. 660, followed. Shaw v. 

19 M.R. 661.

11. Privileged communications
i nut munirai ion between manager of bank 

d head office—Principal and agent.
The manager of a branch bank at \V., 
tving its head office at M., laid an infor- 
ition against plaintiff, who subsequently 

brought an action against the bank for 
i ilicious arrest. On an examination of 

the manager:
lit hi, 1. That he ought to have answered 

: following questions: “When did you 
-I communicate with them (defendants) 

bout it?” “How did you first com- 
municate, by letter or telegraph?”

2. That he was right in refusing to 
ui'wer the following question:

"Did you from time to time eommuni- 
te the facts previously stated in your 

\:ttnination as they occurred?” McLean 
Merchants' Bank, 1 M.R. 178.

12. Relevancy of questions -Action 
’ account of profits of partnership— 
Ambiguity in written contract—Evidence 
!• ading to elucidate.

When the plaintiff alleges and the 
defendant denies that, upon the true 
interpretation of an ambiguous contract 
between them, he is entitled to call upon 
i he defendant for an account of the 
profits of a partnership between them, 
lie defendant should, upon his examina

tion for discovery in the action, answer 
questions as to the profits, because the 

videnee so elicited may throw some 
light upon the meaning attached to the 
language of the document by the parties 

t the time and so assist the Court in 
deciding the issue between the parties.

Even when the discovery sought is in 
aid of something which does not form 
part of what the plaintiff must prove at 
the hearing, but is merely consequential 
to it, the Court has a discretion to com
pel answers when it would not be op
pressive to do so.

Graham v. Temperance, &c., Ass. Co., 
16 P.R. at 539, and Parker v. Wells, 18 
Ch. I ). at 177, followed. Vanderlip v. 
McKay, 3 W.L.R. 232.

13. Relevancy of questions—/njunc- 
tion against use of trade name -Questions 
tending to show misrepresentation by 
plaintiff* as to their goods, relevancy of.

On a motion for an injunction to pre
vent the use or imitation of the plaintiffs’ 
trade names for their medicinal prepara
tions, the truth or falsity of the 
representation as to the curative value and 
ingredients of such preparations made by 
the plaintiffs in the advertisements issued 
by them is relevant, and questions 
addressed to the plaintiffs’ manager,on his 
cross-examination on his affidavit filed 
in support of the motion, with a view to 
elicit evidence of such falsity, must be 
answered by him. Then Xoel Co. v. Vitœ 
Ore Company, 17 M.R. 87.

14. Relevancy of questions King's 
Bench Act, Ruli 379—Diseasing names of 

!witnesses — Inch rant matter.
On an examination of a plaintiff for dis

covery under Rule 379 of The King’s 
Bench Act, lie cannot be compelled to 
disclose the names of his witnesses, or to 
answer questions as to whether he has 
received from persons or corporations, not 
parties to the action, assistance or promise 
of assistance or indemnity as to the costs 
of the action, or as to whether he con
sulted before action with such other 
persons as to bringing the suit. Gibbins 
v. Mitralfe, 14 M.R. 364.

16. Statement of claim showing no 
right to relief claimed against party 
examined Rtf usai to answer ouest ions— 
Assignment by A. ta B. in trust for C.

If the statement of claim does not state 
a case entitling the plaintiff to any relief 
against one of two defendants, an order 
should not be made compelling him to 
answer, on his examination for discovery, 
questions which would be relevant if a 
good cause of action had been disclosed.

The case alleged against the defendant 
McLaws was simply that the plaintiff
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company had assigned to him certain 
accounts and securities to be held by him 
as trustee for his co-defendant Bennetto 
as collateral security to a chattel mortgage 
which the plaintiff had given to Bennetto, 
and that Bennetto had collected through 
McLaws large sums of money upon such 
accounts and securities for which Bennetto 
had not accounted to the plaintiff. It 
was not alleged that McLaws had retained 
any of tin; moneys collected in his hands, 
or that the amount collected exceeded the 
amount necessary to discharge the mort
gage.

Held, that, as the case was stated, 
McLaws was not a trustee for the plaintiff 
company and was not liable to account to 
it. and the company had no right to com
plain because he had not done so, and no 
right to any relief against McLaws was 
disclosed.

If it had been alleged in the statement 
of claim that McLaws had collected more 
than enough to satisfy the chattel mort
gage and that the surplus was in his hands 
and that he had refused to pay it over, 
even though he had collected it us trustee 
for Bennetto, he would be a proper party 
to the action and the plaintiff would be 
entitled to relief against him: Cowper v. 
Shin ham, (1893) 68 L. T. 18. Winnipeg 
GraniU ami Marble Co. v. Bennetto, 21 
M.R. 713.

16. Witness refusing to make affi
davit -Order Jar examination.

1. An order for the examination of a 
person who refuses to make an affidavit 
is discretionary. Under the circumstances 
in this case it was refused.

2. Before a person can be said to have 
refused to make an affidavit it should in 
its main particulars be prepared and 
handed to the person asked to make it, 
with the offer to modify or vary the state
ments according as he may be prepared to 
test ify.

3. The holder of a judgment alleged to 
have been fraudulently obtained may 
refuse to answer questions respecting it. 
Broum v. Hooper, 3 M.R. 86.

Sec Costs, XIII, 10.
— Evidence, 8.
— Practice; IV, XIV, 1; XVI, 3, 4;

XXII, 3; XXVIII, 21.
— Production of Documents, 4.
— Security for Costs, I, 1.

EXAMINATION OF JUDGMENT 
DEBTOR

1. Commitment for contempt in 
refusing to give satisfactory answers
— King's Bench Act, Rules 748, 755.

The defendant, on her examination as a 
judgment debtor under Rule 748 of the 
King's Bench Act, R.S.M. 1902, c. 40, 
admitted that she had upon her i>erson 
more than enough money to pay the 
judgment, but refused to answer whether 
she would pay it or to say why she would 
not. Afterwards uj>on the plaintiff's 
application, under Rule 755, the defendant 
was ordered by Mathers, J., to be com
mitted to gaol for twelve months on the 
ground that, within the meaning of that 
Rule, she had not made satisfactory 
answers to the questions. On appeal.

Held, per Howell, C.J.A., and Perdue, 
J.A., following Merrill v. McFarren, 
(1881) 1 C.L.T. 133, and Metropolitan 
Iahiu Co. v. Mara, (1880) 8 P.R. 360, that 
the order was justified and should not be 
set aside.

Per Richards and Phippen, JJ.A., 
that the word “satisfactory” in Rule 755 
only means "full and truthful” and that, 
as Rule 748 does not provide for any 
questions ils to the debtor’s willingness to 
pay or as to his reasons for refusing to 
pay, there; should be no order to commit 
under Rule 755 for refusal to answer such 
questions.

The Court being equally divided, the 
appeal was dismissed without costs.

Subsequent lv an order was made on 
consent, providing for the release of the 
defendant, pending an appeal to the 
Supreme Court, on terms satisfactory to 
the plaintiff. Bateman v. Svenson, 18 M.R. 
493.

Appeal quashed, 42 S.C.R. 146.
2. Conduct money.
A judgment debtor served with an order 

and apjmintment under section 52 of The 
Administration of Justice Act, 1885, is 
entitled to be paid conduct money and 
expenses as in the case of an ordinary 
witness. Galt v. Stacey, 5 M.R. 120.

3. Contributories in winding up—
Company—Wimling up—Orders for con
tributories to pay, judgments of the Court—• 
Liability of contributory to examination as a 
judgment debtor.

Orders to pay, under section 78 of The 
Winding Up Act, R.S.C. c. 129, are judg
ments of this Court.
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An order to examine a judgment debtor 
diould not be granted, unless the creditor 
shows that execution has been issued, 
placed in the sheriff’s hands and returned 
nulla bona, or that, if called upon to return 
the ft. fn.. the sheriff would return same 
nulla bona.

(}uare, whether contributories ordered 
to pay money can be examined under 
\ J. Act, R.S.M., c. 1, s. G4. Re Bishop 

Engraving and Printing Co., 9 M.R. 62.

4. Discretion of Judge.
Held, 1. An order to examine a judg

ment debtor may, in the discretion of the 
Judge, be refused.

2. An order to examine a judgment 
debtor will not be made ex parte. Ferguson 

Chambre, 2 M.R. 184.

6. Evidence of refusal to answer -
Certificate of examiner—Reading ovtr letter 
before acknowledging signature—Discretion 
of examiner in taking down answers.

A certificate of the examiner, as to what 
took place upon the examination of a 
judgment debtor, is proper evidence on a 
motion to commit for refusal to answer, 
and it is not necessarily an objection that 
such certificate was settled and given

ft is improper for defendant and his 
counsel during the examination to con
verse together, and especially in another 
language.

A witness, when shown a document and 
asked whether the signature is his, is not 
entitled to read over the document before 
answering the question. If he really can
not answer the question without reading 
over the document or some part of it, he 
should say so.

Semble, the judgment debtor under 
examination is not entitled to have every 
word or sentence he uses taken down by 
the examiner. The latter may use his 
discretion and only put down relevant 
answers or explanations. Brock v. D'Aoust, 
9 M.R. 195.

G. Fraudulent prior judgment—In -
> rpleader—Evidence for use on motion or 
summons.

Under section 40 of the C. L. P. Act, 
1854, a judgment creditor who claims that 
prior judgments are fraudulent and void, 
and is called upon by interpleader sum
mons issued at the instance of the sheriff 
to maintain or abandon his claim, may 
• xamine the judgment debtor ils to the 
nature of his dealings with the other

judgment creditors, and as to the indebt
edness on which such other judgments 
were obtained, and such examination may 
be used upon the ret urn of the interpleader 
summons. Carscaden v. Zimmerman, 9 
M.R. 178.

7. Jurisdiction of County Court 
Judge -Separate or firm property.

Under section 65, sub-section (o), of 
The Queen’s Bench Act, R.s M., c. 36, 
a County Court Judge is authorized to 
order the examination of judgment debt-

Where there were two judgment debtors 
and the order was to examine them 
“touching their estate and effects,”

Held, that they could be examined as 
to their individual estate and effects as 
well ils to their firm or joint property. Im
perial Bank v. Smith, 8 M.R. 440.

8. Married woman —Debtors' Arrest 
Act, 8. 7.

A married woman may be examined as 
a judgment debtor, and punished by 
arrest for refusal to obey the order for her 
examination; for, although, by section 7 of 
the Debtors’ Arrest Act, no married woman 
is liable to arrest on mesne or final process, 
the order to attend and be examined may 
be enforced by an order for her commit
ment to prison, which would be a punish
ment for contempt of court and not in the 
nature of imprisonment for debt. Sanford 
Manufacturing Co. v. McEwan, 10 M.R.

9. Non-resident corporation or indi
vidual debtor —Queen's Bench Act, 1895, 
Rule 732-3—Non-resident.

No order can be made under Rule 733 
of The Queen’s Bench Act, 1895, for the 
examination out of the jurisdiction of an 
officer of a judgment debtor corporation 
for discovery of assets, Ac., and it is 
doubtful whether, under Rule 732, an 
individual judgment debtor who is resident 
abroad can be so examined unless he comes 
within the jurisdiction.

Grey v. Manitoba & N.W.R.Co., 12 
M.R. 32.

10. Officer of debtor company -
Examination of officer — Corporation — 
Production of books of corporation—Costs.

Upon an application to examine an 
officer of a judgment debtor corporation 
there should be distinct evidence that the 
person namnl is an officer of the corpora
tion, and what office he holds.
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No order can he made that an officer do 
produce the books of the corporation, (a).

No order can be made directing that 
the costs of the application and examina
tion be added to the plaintiff’s debt. 
Jukes v. Winni/wg and Hudson's Hag 
Kg. Co., 5 M R. 14.

(a) As to this, however, see Mann v. 
Winnipeg & Hudson's Bn y Ity. Co., 7 M.R. 
457, next ease.

11. Officer of debtor company ■
Corporation Examination of officers Pro
duction of hooks hg cor/mat ion.

Under section 52 of The Administration 
of Just ice Act, 1SS5, an order may be made 
for the examination of an officer of a 
judgment debtor corporation, and for pro
duction bv the corporation of books, 
papers and documents. Mann v. Winni
peg <t* Hudson's Bag Hg. Co., 7 M.R. 457.

12. Refusal to answer questions con
cerning business carried on in wife’s 
name SeparaU property of wifi Busi
ness in which others are interested.

On an examination of defendant, a 
judgment debtor, it appeared that a busi
ness was carried on under the name of 
Curley Bros. Defendant’s wife and his 
brother were partners; the capital was 
contributed b" them in equal shares, and 
they alone were interested in it; none of 
defendant’s personal money went into the 
business; his wife took no part in the 
management except through him; he 
acted for her under a power of attorney; 
the business was managed by his brother 
and himself, and he received a weekly

IIelil, that the business was not one 
carried on by the wife separately from the 
husband; she did not carry it on at all; he 
represented his wife’s share in the business, 
except through him she took no part in it.

Held, also, that a sufficient case had 
been made to show that the husband was 
entitled to an interest in the profits. He 
was, therefore, bound to answer such 
questions as might be put to him respect
ing the profits derived from the business, 
and how they had been disposed of and 
dealt with. That others were interested 
was not a reason for refusing to make such 
discovery.

Monktnan v. Robinson, 3 M.R. G40, and 
Ross v. YanEtten, 7 M.R. 59S, followed. 
Merchants Bank, v. Carlcy, 8 M.R. 258.

Distinguished, Nicol v. G ocher, 12 M.R. 
178.

41(1

13. Refusal to answer questions as 
to wife’s property— Unsatisfactory an-

A judgment debtor upon his examina
tion refused to answer questions as to his 
wife’s property.

Held, that his refusal was justifiable.
To a number of questions the debtor 

replied that he did not know, or that he 
had forgotten.

Held, that these answers could not be 
said to be unsatisfactory, although there 
was a strong suspicion that they were not 
altogether truthful. Monkman v. Robin
son, 3 M.R. 040.

Distinguished, Macdonald v. McArthur, 
4 M.R 50

14. Relevancy of questions —Refusal 
to answer—Satisfactory answers.

Upon an application to compel the 
defendant to answer certain questions 
which he had refused to answer on his 
examination as a judgment debtor,

Held, the rule is, do the questions relate 
to the debtor’s property or his transactions 
respecting the same? If so, he must 
answer them.

Ilehl, also, the fact that the information 
obtained from the answers is intended to 
be used for the purposes of a suit against 
a third party is no ground for refusing to

The meaning of the expression “satis
factory answers,” in sub-sect ion 1 of 
section 52 of The Administration of Justice 
Act, 1SS5, considered. Ross v. YanEtten, 
7 M.R. 598.

16. Return by Sheriff necessary be
fore order made.

A judgment debtor is not examinable 
until the judgment creditor has placed a 
fi. fa. in the Sheriff’s hands, and it has 
either been returned nulla bona, or the 
Sheriff has notified the judgment creditor 
that, if called upon to return the execu
tion, such would be his return.

Ontario Bunk v. Trowern, 13 P.R. 422, 
followed. Carscadcn v. Zimmerman, 9 
M.R. 102.

16. Secured debt Order refused.
Whether an order will be made for the 

examination of a judgment debtor is dis
cret ionary with the Judge applied to.

The debt being amply secured, an order 
was refused and upon appeal this refusal 
was upheld.
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Her Dubuc, J. When a Judge* has a 
discretion to exercise and has exercised it, 
iii' order should not be rescinded unless it 
i- found to be manifestly erroneous, 
through misconception of some facts or of 
some principle of law. Ferguson v. 
Chambre, 3 M.R. 574.

>m Appeal to Supreme Court, ti. 
Attachment op the Person, 1. 
Infant, 10.
Practice, XXV11I, 8.

EXAMINATION ON AFFIDAVIT.

1. Place of examination -Garnishee. 
Writ issued in the Western Judicial

l)i>trict. An order was obtained for the 
\amination, at Brandon, of the garnishee, 

"ti an affidavit made by him. The 
rnishec resided in Winniiieg.
Ihhi, that the order ought to be varied, 

nl direct the examination to lie held at 
Winnipeg. Imperial Hank v. Angus, 
i "iser, Garnishee, 1 M.R. 98.

2. Second affidavit of same person —
I’ractice.

I pon a motion, defendant filed an atfi- 
vit of A., who afterwards made another 
planatory affidavit at the instance of

<ln plaintiff.
II eld, that defendant was not entitled 
an order for the oral examination of A.

1 ne g v. Wood, 2 M.R. 32.

3. Spent affidavit Affidavit used on 
application in Chambers—Subsequent

"lunation of deponent.
Ihhl, that where an affidavit had been 
d, and answered the purpose for which 
had been filed, an order to examine the 
I'"tient upon it will not he granted.
11u-rial Bank v. Taylor, 1 M.R. 244.

4. Spent affidavit—Affidavit having 
■ d purpose for which Jiled— No motion 
mg—Order to examine on—Ex jtartc

Deponent refusing to atteiul on 
■ "i i nation.
Plaintiff brought an action by a writ 

' d under The Summary Procedure on 
of Exchange Act, and defendant 

"pany obtained, on an affidavit of D., 
president, an ex oar le order giving it 

ve to appear. The plaintiff then 
dtud ex /tarte, from the Referee in 

ambers, an order directing I). to ap|K*ar 
tore a special examiner and submit to

be examined viva voce on his affidavit. In 
support of this application there was filed 
an affidavit of plaintiff's attorney that it 
was plaintiff’s intention to move to rescind 
the order giving leave to appear. This 
order, with examiner’s appointment, was 
duly served and conduct money paid, but 
1). did not appear. A motion was then 
made before the Referee to strike out the 
defence or set aside the order allowing 
appearance. The Referee made an order 
directing D. to apjtear for examination at. 
his own expense and in default that the 
defence should be struck out.

From this order defendant appealed 
to a Judge in Chambers, who reversed the 
order and dismissed the application. 
Plaintiff then appealed to the lull Court.

Held, that the order for examination 
should not have fteen made on the grounds 
that the affidavit had served its purpose 
and there was no motion (tending.

Held, also, that the Court was not 
oblig<*d to enforce the order, although it 
had been made and had not Iteen rescinded. 
Long v. Winni/teg Jewelry Co., 9 M.R. 159.

See Election Petition, I, 1, 2.
— Foreion Court, 1.
— Practice, XXII, 2.
— Production of Documents, 7, 13, 14.
— Winding-up, IV, 2.

EXCEPTIONS TO THE DECLARA
TION.

See Pleadino, X, 1.

EXCESSIVE FINE.

See Criminal Law, XIII, 3.

EXCESSIVE RENT.

See Landlord and Tenant, II, 4.

EXCESSIVE SEIZURE.

See Thresher’s Lien.

EXCHANGE OF GOODS.

See Sale of Goods, VI, 4.
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EXCHANGE OF LANDS.

Sec Mortgagor and Mortgagee, V, 3.
— Principal and Agent, 11, G.
— Vendor and Purchaser, VII, 4.

EXECUTED CONTRACT.

Sec Evidence, 17, 20.

EXECUTION

See Fi. Fa. Goods. 
— Practice, III, 4.

EXECUTION CREDITOR.

Sec Assignment for Benefit of Cred
itors, 2, 3.

— Attachment of Goods, (>.
— Bills of Sale, 2.
— Costs, XIII, 11.
— Fi. Fa. Goods, 4.
— Fraudulent Conveyance, 8.
— Garnishment, VI, 2.
— Husband and Wife, I, 3; III, 2.
— Landlord and Tenant, IV, 1.
— Ownership of Crops.
— Partnership, 0.
— Security for Costs, I, 2.
— Sheriff, 2.

Winding-up, III, 1 ; IV, 5.

EXECUTORS.

See Will, I, 2; 111, 5.

EXECUTORS AND 
ADMINISTRATORS.

1. Judgment against Farm—Plead
ing—Reference under R.P.Act.

A certificate of a County Court judg
ment against “A. 13., administrator of the 
estate of X.,” charges A. B. personally 
and not the estate.

The note or memorandum of a County 
Court Judge is not, but the entry of the 
clerk in the procedure hook is, the judg-

Upon a reference by the Registrar- 
General under The Real Property Act, no 
material other than the case submitted, 
together with any documents transmitted, 
can be considered.

Semble, when an executor or adminis
trator is made a party to an action, as 
such, he must declare, or be charged, 
clearly in that character. Re Joyce <fc 
Scarry, 0 M R. 281.

2. Personal liability of -Liability of 
executor for yoods supplied for business oj 
testator carried on for benefit of estate under 
authority in will—-Estoppel—Statute of 
Limitations.

The estate of John X. Braun, deceased, 
was being administered in this action 
commenced in May, 1892, and X cla
im night into the Master’s office in 1901 
a claim for goods supplied to the executor. 
Henry Braun, between July, 1890, and 
March, 1892, for use in carrying on the 
hotel business of deceased under authority 
conferred by his will.

Velie had. in May, 1893, sued the exe
cutor in a County Court for the price of 
the goods iu question, but the County 
Court Judge dismissed the action on the 
ground urged by the defendant that he 
was not personally liable, but that the 
claim should be against, the estate. rl he 
executor claimed in the administration 
>roceedings that the estate was insolvent, 
jut in April, 1894, an order was made by 
consent for the transfer of all the assets 
to him personally upon his undertaking 
to pay or settle with all the creditors of 
the estate and paying $1,200 into the 
hands of trustees for the benefit of the 
children of the deceased and certain costs, 
and this order was carried out on both 
sides. The order contained provisions 
that the Master should forthwith adjudi
cate upon and settle all claims against the 
estate, that the executor should indemnify 
and save harmless the estate from all such 
claims and that he should carry out and 
perform all the terms and provisions of 
the settlement.

Held, (1) A person supplying goods to 
an executor under such circumstances has 
no right against the estate, but he may 
sue the person who incurred the debt, and 
he also has a right to be subrogated to any 
right of indemnity which the executor has 
against the estate in respect of tin* liability 
so incurred: In re Frith, [19021 1 Ch. 342; 
Dowse v. Gorton, [18911 A. C. at p. 199.

(2) Per Kill am, C.J.—That the ex
ecutor was estopped by the agreement of
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i t tinment he made and by the order 
nfirming the same from setting up the 

■ l<-fence of a deficiency of assets out of 
which to pay, and that under the circum- 
-tances Velie's claim should be treated as
• me against the estate upon which the 
Master was bound to adjudicate under 
tlv consent order.

id; Per Dubuc, J.—That the executor 
u- estopped by the course he had taken 

m the County Court suit from disputing 
tin validity of the claim against the
i state.

I ; There was no ground for setting up 
that the claim was barred by the Statute of 
Limitations. Braun v. Braun, 14 M.R. 
346.

3. Personal liability of Liability of
• late for work done for administrator.

An estate in the hands of an adminis-
ii itor is not liable for work done or ser- 
. -s performed at the request of the
iministrator, although the estate gets 

iii" benefit of the work and services, but 
iln administrator is liable in his personal 
' parity in such a cuse.

lari,all v. Far hall, (1*71) Lit. 7 Ch. 123, 
followed. Dean v. Lehberg, 17 M.R. 64.

4. Remuneration of—Executors and

In fixing the amount of conniensnt ion 
' trustees, there should be taken into 

Moderation:
1) The magnitude of the trust;
- The care and responsibility spring- 
t herefrom;
"i The time occupied in performing its

1) The skill and ability displayed; 
i*>) The success which has attended its 

i ministration.
-rich compensai ion, while fair and just, 
i't be reasonable but not necessarily

The duties of the executors in this ease 
' re to realise on the real estate of the 

tutor in Manitoba and transmit the 
i ' veils to the Ontario executors. It 

•k nine years to complete the work, and 
i' 'ppeared that the executors had carried 

heir duties with great faithfulnee and 
isual success, assisted by the great 

■ nee in the values of real estate during 
' period, and that the total amount of 
i icy realized was over $300,000, also 

Mr. Riley, who had had the chief 
i nugement of the work, had already 

ived under orders of the Court 119,500 
on account.

He Id, that an additional compensation 
to Mr. Riley of two per cent of the gross 
amount realised would be fair and reason
able and that the other two executors 
should together have two per cent of the

Held, also, that Mr. Riley was not 
entitled to commission as a real estate 
agent on sales of lands to purchasers se
cured by him personally, although he 
might have employed another person at 
the expense of the estate to perform such 
services: Am. A Eng. Ency., vol. xi, p. 1306. 
lie Sanford Estate, IS M.R. 413.

See Administration, 2, 3.
— Contract, VI, 1.
— Injunction, I, 8.
— Real Property Act, V, 3.

EXECUTORS AND TRUSTEES.

See Will.

EXEMPLARY DAMAGES.

Sec Trespass and Trover, 1.

EXEMPTIONS

1. Abandonment of homestead
Statutes—lie/teal.

49 Vic., c. 17, s. 117,8-s. 8, exempts from 
execution the land upon which the defend
ant or his family resides, or which he cul
tivates wholly or in part, not exceeding 
160 acres, provided t hat “said 160 acres 
must be outside the limits of any city or 
town.” The proviso was by 49 Vic., c. 35, 
s. 2, repealed.

Held, that the repeal rendered lands 
within town limits exempt from execution 
for debts incurred previous to the repeal.

Defendant owned a homestead and 
occupied a house upon it for several years. 
He himself was much absent in England, 
but his family continued to reside there 
until the 1st of October, 1889; when, 
without defendant's knowledge, they re
moved to another place—for the temporary 
purpose merely of wintering their cattle. 
In the following March they returned to 
the homestead accompanied by the defend-
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Held, that, in the absence of evidence to 
show any intention to abandon the home
stead, or that the plaintiff was in any way 
misled, the exemption still continued.

A conveyance of a homestead by way 
of mortgage does not preclude a claim of 
exemption from execution.

Qiuvre, can one member of a partnership 
after dissolution assign a judgment ob
tained by the firm. Hockin v. IVheliums, 
0 M.lt. 521.

2. Actual residence or home of 
debtor U.S.M., r. 5», a. 43, *-». (*).

Defendant claimed that certain build
ings seized in August, 1898, under execu
tion were exempt under section 43, sub
section (k), R.S.M., c. 53, as being his 
actual residence or home.

The evidence was that in September, 
1897, defendant gave up his position as 
Indian agent at Horens Hiver, and rented 
the buildings in question, in which he had 
been living and which he had erected on 
Crown land, to his successor in office. He 
then built a temporary log house on an 
island about 1J miles away, in which he 
lived with his family, and where he main
tained himself by fishing. He afterwards 
tried to sell the building in question to the 
Dominion Government.

He swore that his absence was only 
temporary and that, if he could not get 
the Government to purchase, he intended 
to return and occupy the buildings'as his

Held, Dubuc, J., dissenting, that the 
buildings had ceased to he the actual 
residence or home of the defendant and 
were, therefore, not exempt from seizure. 
Dixon v. McKay, 12 M.lt. 514.

3. Actual residence or home of 
debtor — Homestead—Judgments Act, R.S. 
M., c. 80, s. 12.

The plaintiff claimed a right to have 
two village lots owned by defendant sold 
to satisfy a judgment of which he had 
registered a certificate.

Defendant occupied ns his dwelling the 
upper floor of a two-storv building on one 
of the lots, the ground floor having been 
built for use ils a store. There was a 
stairway inside the building connecting 
the two floors, also a stairway from the 
outside to the dwelling.

The two lots were occupied as one 
property and some use was made of the 
vacant store for storage of articles used in 
connection with the dwelling.

The Judge at the trial found that the 
value of the property was $3,000 and that 
there was a mortgage upon it for an 
amount exceeding $2,000.

Held, that the defendant was bona fide 
using the whole premises as his resident 
and that, under section 12 of The Judg
ments Act, R.S.M., e. 80, the property as 
a whole was free from sale under the 
judgment.

Bain, J., dubitante. Codville v. Pearce, 
13 M R. 408.

4. Building partly occupied as home 
of debtor —Married woman.

The defendant, a married woman, owned 
a building subject to a mortgage. She 
occupied a part of it as a home (her 
husband living elsewhere) and rented tin- 
rest to another for use as a shop. There 
were separate entrances to the two por
tions of the building. Upon a bill to 
enforce a registered judgment obtained 
against the defendant,

Held, 1. That the portion occupied by 
the defendant was exempt from seizure or

2. That the portion rented was not 
exempt.

3. That the mortgage should be appor
tioned.

4. Reference to the Master to ascertain 
exactly the portions occupied and rented 
and to apportion the mortgage.

5. A ji.fa. goods must be returned before 
sale under fi. fa. lands, but not necessarily 
before a decree can be made to enforce the 
statutory lien given by registration of a 
judgment. War ne v. Housley, 3 M.lt 
547.

6. Building partly occupied as home 
of debtor—A dual residence or home of 
any person—Building used as dwelling and 
shop.

A building in which is the actual resi
dence and home of a judgment debtor, and 
not worth more than $1,500, will be 
exempt under R.S.M. c. 53, s. 43, from 
proceedings to realize the judgment, not
withstanding that the lower story was 
built for anti wholly used ils a general 
store; and such a building, therefore, will 
not pass to the assignee by an assignment 
for the benefit of creditors under section 3, 
R.S.M., c. 7. Bertrand v. Magnusson, 10 
M R. 490.

6. Death of judgment debtor —Judg- 
ments Act. R S Uc. 80, s. 12.



EXEMPTIONS. 426

lhc plaintiffs recovered a judgment 
::ist the defendant as surviving exe- 

i of the estate of one William Hines, 
1 under Rule 804 of The Queen’s Bench 

1 I sur», applied for an order for the sale 
-,i parcel of land vested in the defendant 
-uch executor. The widow and minor 

Mr.n of Hines were living on the land.
Iltil. that section 12 of The Judgments 

. . R.S.M., e. SO, which provides that 
proceedings shall be taken under any 

i i-tered judgment against the land upon 
li the judgment debtor or his family 

i dly resides or which he cultivates, 
uId not apply so as to prevent the sale 
i he land in question, as neither the 
ndant nor his family resided upon or 

, i Itivnted it.
.-tat ut es conferring exemptions or privi- 

in derogation of the general law must 
! uii>trued strictly, so that the protec- 

of s. 12 does not continue after the 
i ih of the judgment debtor, although 

low and children may be living upon 
it, property; and a fortiori no exemption 
i In- claimed when the judgment in 
u -non is recovered against the executor

• deceased debtor. Ixtndon it ('au
burn it Agency Co. v. Connell, 11

M it. 115.

Homestead of debtor conveyed to
his wife Registered judgment—Fraudu-

'nveyance.
• plaintiff recovered a judgment 

the defendant which was regis- 
■ I in July, 1890. The defendant, in 

V i-t, ismi, became entitled as a home- 
- : I.t to a patent to a quarter section of
I I, but in September signed a quit 

deed in favor of his wife, in conse- 
i v of which the patent issued in his 

name. At the time of the transfer 
'! husband was insolvent. The transfer 

given without consideration and for 
' : purpose of protecting the husband 

I his creditors. The wife claimed 
merest in the land other than as 

«• for her husband. The defendant
• d that the land was exempt from 
under The Judgments Act, R.S.M.,

12 (a), being the land upon which 
I 1 his family actually resided.

'/, jtcr Bain, J., that the plaintiffs 
entitled to an order for the sale of 
inis under Rule 803 of The Queen’s 

"li Act (now Rule 742 of The King’s 
b 'h Act) to satisfy their judgment. 

conveyance to the wife, although 
i lient and void as against creditors, 
'till good as between the parties to it,

and so, as between the husband and his 
wife, the title to the lands was in her, and 
he had no interest in them, and a man 
could not claim as an exemption land that 
does not belong to him and in which he 
has no interest, although he may actually 
live upon it.

Massey-Harris Co. v. Warener, 17 
C.L.T Occ.N. 409.

N.B. The Full Court afterwards al
lowed an appeal from the above decision, 
but on the ground that the plaintiffs had 
not given proper proof of the registration 
of their judgment against the defendant, 
expressing no opinion on the point de
ad,-d l.y h UV J. ft» 12 M.R IS

8. Horse and harness -Weigh scales.
Held, that a horse and harness, which

were part of the goods seized under an 
execution against goods, were privileged 
from seizure under execution under The 
Homestead Act, 34 Vic., c. l(i, being the 
only horse and harness of the debtor, but 
that a set of weighing scales was not 
exempt. Nelson v. Gurney, T. W., 173.

9. Land once bound by writ not 
afterwards exempted.

Defendant sold land to his father in 
1882. Plaintiff recovered judgment 
against defendant in 1885 for $15,000, 
and issued Ji. fa. lands. In 1888 a decree 
declared the deed from defendant to his 
father fraudulent as against the plaintiff. 
Immediately after decree the father re
conveyed the land to the defendant to 
enable him to claim it as exempt from 
seizure. Until the re-conveyance defend
ant lived with his father upon the land as 
a member of his family only ; and the 
cultivation was by, or for the the benefit 
of, the father. After the re-conveyance 
the father lived with the defendant who 
resided upon and cultivated the land.

Held, that the land was not exempt 
from sale under the Ji. fa. The land 
having once been bound by the writ did 
not become exempt by the acts of the 
defendant. Mcbitchie v. Mcljeod, 6 M.R. 
452.

10. Lien on land not presently en
forceable —Registered judgments—Lien on 
land—Judgments Act, R.S.M., 1892, c. 80, 
sections 5 and 12.

The registration of a certificate of judg
ment under section 5 of The Judgments 
Act, R.S.M., c. 80, constitutes a lien and 
charge on the lands of the judgment 
debtor, even although he actually resides
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ihcn-on, or cultivates the same either 
wholly or in part, and the effect of section 
12 of the same Act is simply that, so long 
:is that state of affairs continues, no pro
ceedings can be taken to realize the judg
ment out of the land. Re Frost and 
Driver, 10 M R. 319.

11. Seizure of goods for the price of 
which the action was brought Suit on 
bill of exchange given for such price.

Goods generally exempted from seizure 
under execution by virtue of section 29 
of The Executions lct,R 8.M..1902, c.58, 
but withdrawn from such exemption by 
section 30 of the Act when the purchase 
price of them is the subject of the judg
ment proceeded upon, arc subject to 
seizure although the judgment has been 
recovered only upon it bill of exchange for 
the price accepted by the judgment

Black on Executions, par 217; 18 Cyc. 
190; 12 Am. (V Eng. Ency, 175, followed. 
Canada Law Book Co. v. ——, 17 M.R. 
345.

12. Selection of exemptions by as
signee when assignor neglects to make 
choice Assign meat for creditors—A ssign- 
ments Act, R.S.M., <;. 7, s. 3—Executions 
Act, R.S.M., c. 53, *. 43.

When a debtor merchant makes an 
assignment in the form prescribed by The 
Assignments Act, R.S.M., c. 7, of all his 
stock-in-trade and personal property, etc., 
liable to seizure- under execution to a 
trustee for creditors, the assignee has a 
right to select such articles as would be 
exempt under The Executions Act, R.S. 
M., e. 53, s. 43, in the absence of a selection 
by the debtor; and, if he appropriates and 
sells only a portion of the property coming 
under t he head of any class of the statutory 
exemptions and leaves to the debtor a 
sufficient quantity of the same kind of 
property to reach the prescribed value, he 
will not be liable to an action for the value 
or the proceeds of the portion sold. 
Cloutier v. George son, 13 M.R. 1.

See Chattel Mortgage, III, 1; V, 4.
— Estoppel, 4.
— Fraudulent Conveyance, 1, 3, 4, 9,

in.
— Fraudulent Preference, III, 5.
— Homestead, 4.
— Pleading, IX, 1.
— Registered Judgment, 2, 0, 8.
— Taxation, 3.

EXEMPTION FROM TAXATION.

See C. P. R. Lands, 1.
— Constitutional Law, 17.
— Municipality, VIII, (>.
— Taxation, 3.

EXHIBITS.

See Practice, XXVIII, 9.

EX PARTE APPLICATION.

See Practice, XXVIII, 22.

EX PARTE ORDER.

See Appeal from County Court, VI, 2.
— Examination on Affidavit, 4.
— Garnishment, I, 7.
— Practice, V, 3; XX. B, 0.
— Referee in Chambers, 1.
— Vendor and Purchaser, VII, 8.

EXPERT EVIDENCE.

Sec Evidence on Commission, 3. 
— Will, III, 3.

EXPERTS.

See Criminal Law, XVII; II.

EXPRESS COMPANY.

See Bailment, 3.
— Taxation, 2.

EXPRESSIO UNIUS EST EXCLUSIO 
ALTERIUS.

See Jurisdiction, 8.

EXPRESSUM FACIT CESSARE 
TACITUM.

See Evidence, 19.
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EXPROPRIATION OP LAND

1. Assessment by arbitrators of 
value of land taken—Value at Him of

thing award or at date of by-low to 
, ypropriate—Winnipeg Charter, se. 823—

l'iuler section 825 of The Winnipeg 
('Imiter', 1 & 2 Edward VII, c. 77, when 
iIn City has passed a by-law for the 
• -xpropnation of land for any purpose of 
i lie City, but the land has not been entered 
pon or used by the City, it is not bound 
. any award the arbitrators may make 
to the value of the land proposed to be 

t;iken unless the award is, within three 
months thereafter, adopted by another 
by-law; but, if the City exercises its power 

entering upon or using the land before 
the making of the award, it would be 
bound to carry out the purchase.

//</</, that, in the former ease, the 
h bit rotors should assess the value of the 

laud as at the time of making the award 
and not as at the date of the by-law, if 
values have changed in the meantime.

Prittie v. Toronto, (1892) 19 A.R. 503, 
distinguished.

Order referring the matter back to the 
arbitrators to assess the value as of the 
-late of their previous award. Byerley 

-/ Winnipeg, Re 20 M.R. 438.

2. Implied power to expropriate
lands.

By 43 Vie., c. 27, s. 2 (Man.), the plain
tiff corporation had full power and author- 

to construct a bridge across the Red 
I v i ver, at such place within the City of 
\\ innipeg to such place in St. Boniface on 
the opposite side of the River as they 

ight deem advisable. No express power 
expropriate lands was given by the 

Act. The plaintiffs under this enactment 
ok lands of the defendant on the bank 
the River in St. Boniface for one of 

1 '• abutments of the proposed bridge, 
hereupon the defendant commenced an 
lion of ejectment against them, and this 

bill was filed to restrain the defendant 
om proceeding with the action of eject-

Held, Wood, C.J., dissenting, on (le
urrer to the bill of complaint, that the 

! iintiffs had no implied authority to 
propriate lands, though they were 

i i-< ilutely necessary for the purposes of

Mayor and Council of the City of Winni- 
;"(j v. Cauchon, T.W. 350.

3. Proceeding tor—Arbitration and
award—Estoppel—Waiver—By-law author- 
izing arbitration—Municipal law—Citad

in a notice given under section 099 of 
The Municipal Act of proceedings for the 
expropriation by arbitration of the plain
tiff's land, the defendants stated that a 
petition would be presented to fix a com
pensât ion to be paid to the plaintiff for the 
and required instead of that to be allowed 

for the land, and the notice also differed 
from the form directed by that section in 
referring to the Judge of the Countv 
Court of the "Eastern Judicial District,’’ 
instead of the “Judicial Division,” within 
which the land lies; but the defendants 
proceeded with the arbitration proceed
ings and procured the award of com
missioners under that and following 
sections of the Act, although they declined 
afterwards to submit the award to the 
County Court Judge for confirmation.

In an action by the plaintiff for a man
damus to compel the defendants to com
plete the arbitration proceedings, and pay 
the amount of the award,

Held, on demurrer, that the defendants 
could not rely upon such slight differences 
between the notice actually given and the 
notice provided for by the statute; that 
such differences were mere irregularities 
which were waived by defendants taking 
subsequent proceedings, and that defend
ants were also estopped from relying upon 
such mistakes in the notice prepared and 
served by them.

Held, also, that it was not necessary for 
the plaintiff to allege in his declaration 
that a by-law had been passed by the 
defendants authorizing the notice of 
arbitration in question: Harpelv. Portland, 
17 U.C.R. 455, followed.

The count of the declaration setting up 
a money demand by virtue of the award 
was held bad, because the award had not 
been confirmed by the County Court 
Judge. Scott v. City of Winnipeg, 11 
M.R. 84.

See Arbitration and Award, 0.
— Municipality, VIII, 3.
— Public Parks Act.
— Railways, V; XI, 5.
— Sale of Land for Taxes, X, 6.

EXTENSION OF TIME

See Security for Costs, I, 2, 4.
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3XTORTION.

Sec Conviction, 1.
Criminal Law, V, l. 

— Dubkhh, 1,2.

EXTRADITION.

1. Evidence at hearing Extreulilwn 
Acl, H.S.C. 1900, c. 155, s Hi—l*roof of 
foreign loir—Affidaril evidence, use of— 
drawl larceny -Elide nee of guilt, suf
ficiency of Criminal Code, s. 0H6.

1. Proof of tin* foreign law is not neces
sary to show that "grand larceny” is 
included in the crime of larceny mentioned 
in the Extradition Treaty between the 
United States and Great Britain.

In re Murphy, (1895) 22 A.R. 380, 
followed.

2. When, at the close of the evidence for 
the demanding country at the hearing of 
an application for extradition under The 
Extradition Act, R.S.C. 1900, c. 155, the 
Judge calls on counsel for the accused for 
his defence, a committal subsequently 
made will not be set aside on habeas corpus 
on the ground that the Judge did not 
formally ask the accused if he wished to 
call any witnesses as required by section 
080 of The Criminal Code.

3. Notwithstanding the wording of 
section 10 of The Extradition Act, affi
davits sworn to in the foreign State may 
be received and acted on in extradition 
proceedings, following the practice adopted 
in Counhayc Case, (1873) L.ll. 8 ().B. 410, 
and in many Canadian cases.

4. When a charge of larceny is made in 
respect of a sum of money alleged to have 
been received by the accused from the 
iroseeutor to he accounted for and to 
lave been fraudulently converted by the 

accused to his own use, sufficient prima 
facie evidence of the payment by cheque 
of the money to the accused is not given 
without production of the chenue or the 
receipt given by the accused, in the 
absence of any deposition of an official of 
the bank on which the cheque was drawn.

Reg. v. Burke. (1889) 6 Sl.lt. 121, and 
Re llarsha ( So. 1), (1906) 10 Can. Cr. 
Cas. 433, followed.

The evidence contained in the affidavits 
being in this respect and otherwise insuf
ficient to establish a prima facie case 
against the accused, he was held entitled 
to his discharge on habeas corpus.
Re Moore, 20 M R. 41.

2. Evidence of innocence—Proof of
handwriting—Admissibility of confession.

Held, 1. That evidence to disprove 
the crime charged is inadmissible.

2. Admissibility and strength of evi
dence as to handwriting discussed.

3. Admissibilit y of confessions discussed. 
Re Slanbro, 1 M.R. 263.

3. Evidence taken in shorthand.
Under section 13 of The Extradition Act, 

U.S.C. 1906, e. 155, which provides that 
the Judge before whom the fugitive is 
brought should hear the case in the same 
manner as nearly as may be as if the 
fugitive was brought before a justice 
charged with an indictable offence, the 
proceedings are regulated bv sections 682- 
686 of The Criminal Code and under 
section 683, if the evidence is taken in 
shorthand, it is imperative that the 
transcript be signed by the Judge and be 
accompanied by an affidavit of the steno
grapher that it is a true rejmrt of the evi
dence before there can be a committal of 
the accused for extradition, and, if these 
be lacking, the prisoner is entitled to his 
discharge on habeas corpus, although there 
would be nothing to prevent fresh pro
ceedings being taken against him.

In re Slanbro, (1884) 1 M.R. 325, and 
Dab’s Case, (1881) 6 Q.B.D. 376, fol
lowed. Re Royston, 18 M.R. 539.

4. Form of taking evidence — Habeas
corpus.

Where prisoner was charges! with an 
extraditable crime and the evidence was 
taken down in the narrative form on the 
Judge’s notes, and by way of question 
and answer by a shorthand reporter 
which were afterwards extended by the 
reporter but were not read over to the 
witnesses or signed by them,

Held, upon habeas corpus, that there was 
no evidence—that is, no evidence that the 
Court could look at—as proof of the 
alleged crime. Re Slanbro, 1 M.R. 325.

5. Identity of charge -Foreign depo- 
sit ions—( 'ondeused depos il ions—Evidence 
for extradition—Accessories—Statute passed 
after Extradition Act.

The information uj>on which the original 
warrant for the arrest of the prisoner 
issued was sworn on the 20th June. It 
was afterwards amended and re-sworn on 
the 2nd July. The prisoner in fact came 
before the extradition Judge on the 26th 
day of June. The caption of the evidence 
given before the Judge stated that it was



EXTRADITION. 434

taken in the presence of the prisoner, 
vho is chargea on tin- 26th day of June,

! SS», and this day before me," &c. The 
ilarge in the information and the caption 

the i vidence were identical. 
lit Id, that the evidence so taken could 
rend in support of the information. 
Foreign depositions may be read, al

though not taken in the presence of the

Depositions were taken by a sten- 
rapher before a grand jury in a foreign 

ountry. From these a shorter statement 
as made by an attorney, who swore that 

omitted nothing material. The wit- 
~<es were then with this shorter stnte- 
nt sent back to the grand jury. When 

udered in evidence here, the depositions, 
:-Iwared to be properly certified as having 

li'cn signed and sworn to by the wit-

IIeld, that such depositions were admis-

I oreign depositions more in the form of 
davits than depositions may be admis- 

i ilc in evidence here.
The evidence necessary for extradition 
ist be as strong as (in the case of a 
'nestic offence) that necessary for corn
ai al for trial.

I pon appeal, the finding of the single 
due as to the weight of evidence will 
a be interfered with.
The foreman of a grand jury is an 
fîicer" who can certify to depositions 
order that tin- same may be used here. 
Di bvc and Killam, JJ.—The offence 
being accessory to a murder is included 
the offence of murder under The Extra- 

! a ion Act.
I’aylor, C.J.—In determining whether 

offence charged constitutes a crime 
; bin The Extradition Act, the law of the 

■ of the offence governs and not that 
the time of the treaty. Reg. v. Burke, 
MR. 121.

0. Political crime.
I'lie accused was a member of the social 
nocratie party in Russia, whoso object 

is not only to*alter the form of govern- 
nt but alfco to do away with private 
nership of property. A propaganda 
i' carried on by them throughout the 
intrv and many revolutionary outrages 
I been committed by them.
The crime of which the accused was 
urged was the killing of a constable, in 
district where martial law had been 

' •claimed and was in force, under the 
llowing circumstances:

The accused and a companion, strangers 
to the locality, were staying at the house 
of a resident, when the village constable 
and a number of watchmen, hearing of 
their visit, decided to take them to the 
administrative office to give an account 
of themselves. When they got outside 
of the house the accused shot and killed 
one of the watchmen and he and his com
panion, being pursued, fired several more 
shots at their pursuers but escaped. They 
had not boon accused of any offence and 
were not taken for anv.

Ilihi, that this crime, even although 
called in Russia, under the circumstances, 
a political crime, was not a crime of a 
political character within the meaning of 
the treaty between Great Britain and 
Russia as it was not one commit tod in 
furtherance of any political object, and 
that the prisoner should be remanded for 
extradition.

Re (’aationi, |1S91] 1 Q.B. lot», followed.
Re Fedorenko (No. 1), 20 M R. 221.

7. Requisition from foreign Govern
ment -Extradition treaty with Russia, 
articles VIII and IX Extradition Act, 
R.S.C. 1906, s. 155, u. 3, 10.

When under the terms of an Extradition 
Treaty with a foreign government, ns in the 
case of the treaty with Russia printed in 
the Canada Gazette for 1887 at, page 1918, 
Articles VIII and IX, a requisition from 
that government for the surrender of a 
fugitive is provided for as preliminary to 
any proceedings for the arrest of the 
fugitive, any such proceedings taken 
without such requisition having been 
made are entirely unauthorized, and the 
fugitive, even after he has been com
mitted for extradition by a Judge of this 
Court, should be discharged upon habeas 
corpus. Sections 3 and 10 of our Extra
dition Act, R.S.C. 1906, c. 155, distinctly 
provide that nothing in the Act which Ls 
inconsistent with any of the terms of an 
Extradition Treaty shall have effect to 
contravene the treatv.

Re Lazier, (1899) 3 Can. Cr. Cas. 167, 
26 A.R. 260, distinguished on the ground 
that there was no corresponding pro
vision in the Extradition Treaty with the 
Unites! States. Re Fedorenko (No. 2), 
30 M R -'-•I

Reversed, (1911) A C. 735, where it tvas 
held that, under Art. IX of the Extra
dition Treaty with Russia, 1886, after a 
requisition in due form, it is obligatory on 
the authorities to arrest the fugitive »
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Tin- Article does not provide that there 
nhall he no arrest till after requisition, 
and is not inconsistent with s. 10 of The 
Extradition Act.

8. Warrant of committal Form of— 
Information -Amendment of -Duplicity - 
Order in Council—Proof of -l'oiled States

Local la iv of one Stall -Corroboralii'c m-

Judicial notice will be taken of Orders 
in Council published with the Dominion 
Statutes pursuant to R.S.C., c. 2. s. 9.

Re Stanbro, 2 M.R. 1, followed.
A warrant of committal, under The 

Extradition Act, of a fugitive to await 
surrender to the foreign state, after 
reciting the apprehension of the accused, 
that he hud been brought before the 
Judge, and that the Judge had determined 
that he should be surrendered, continued: 
“on the ground of his being accused of the 
crime of forgery and also of the crime of 
uttering what was forged within the 
jurisdiction of the State of Ohio, one of 
the United States of America, and of the 
United States of America.”

Held, that this was a sufficient descrip
tion of the offences to show a ground of 
detention under the statute.

Per Rain, J.—If it were a warrant of 
commitment for trial or for punishment 
after conviction, it would be had.

The information charged the accused 
both with the forgery of a promissory note 
and with the uttering of a forged note.

Held, that the information was not bad 
for duplicity.

The information charged the accused 
with forgery and uttering forged paper. 
After a large* part of the evidence was 
given the information was amended by 
changing the* words the intent thereby 
then to defraud,” in the charge of uttering, 
to “with intent thereby then to defraud,” 
and the information was then resworn. 
There was no nexv jurat. Further evi
dence was then taken, but insufficient in 
itself to warrant a committal.

Held, that the amendment was on a 
wholly immaterial point, and tin* extra
dition Judge could proceed with the 
inquiry under the original and amended 
information, as one into really the same 
charges, and use all the evidence thus 
taken in deciding whether there were 
sufficient grounds for committal.

The accused was charged with the 
offences of forgery and uttering forged 
paper at the City of Toledo in the State 
of Ohio, one of the United States of

America. The evidence showed that 
these offences were crimes under the 
statute law of the State of < >hio, but that 
there was no law of the United States as a 
whole under which these offences would 
be crimes.

Held, that these offences were within 
the meaning of the Extradition Treaty 
between Great Britain and the United

lie Windsor, 0. B. A: S. f>22, commented

Re Phipps, 1 O.R. 580, and Reg. v. 
Burke, 0 M.R. 121, followed.

Per Bain, J. —In extradition proeenl- 
ings, the evidence of interested parties 
need not be corroborated.

Per Killam, J.—Semble, some evidence 
should he given to shew that some reason
able corroborating evidence, without 
which there could never he a conviction, 
was likely to he forthcoming u|K>n the 
trial.

Per Killam, J.—The telegrams sent by 
accused at the time of his arrest consti
tuted some corroborating evidence. Re 
McCartney, 8 M.R. 307.

EXTRA-PROVINCIAL CORPORA
TION.

Src C. P. It. Lands, 2.

FAILURE OF CONSIDERATION.

Sec Limitation of Actions, 1.
— Misrepresentation, III, 2.

FALSE IMPRISONMENT.

1. Justification —Reasonable and prob
able cause.

The defendant, the Chief of Police for 
the City of Winnipeg, went to the plain
tiff’s house, and while there an altercation 
ensued, and the plaintiff applied an 
abusive epithet to the defendant For 
this, the defendant arrested the plaintiff 
and locked him up, and on being brought 
before a magistrate the plaintiff was con
victed, but the conviction was quashed. 
The plaintiff then brought this action for 
false imprisonment and malicious prose
cution.
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11 dd, that, even assuming the use of 
the abusive epithet to have been an 
offence, the defendant was not justified 
in arresting the plaintiff in his own house, 
the law constituting it an offence only 
when occurring on a public street, etc.

Ihlil, also, that there was no reasonable 
and probable cause for the prosecution of 
the plaintiff. Fitch v. Murray, T.W., 74.

2. Misdirection to jury—Constable—
, 1 ssa ult—Self-defence.

In an action tor malicious arrest and 
false imprisonment against a constable, 
the learned Judge charged the jury to say 
whether the defendant acted in his own 
defence, or committed the first assault. 
He also told the jury that the defendant 
was acting in his official capacity, and that 
it was for them to find whether he acted 
maliciously or hona fide.

Held, misdirection. Filch v. Murray, 
T.W., 74.

3. Want of reasonable and probable
cause -Malta Application for new tried

M indirection—Putting questions to jury— 
Evidence as to character of plaintiff.

1. At the trial of an action for false 
imprisonment, the Judge is not bound to 
put to the jury specific questions, such as

Did the defendants take reasonable care 
to inform themselves as to the facts?”,

Did the defendants honestly believe 
that the plaintiff was guilty of tne offence 
fur which he was arrested?” but may, 
with a proper charge, submit all the facts 
to the jury, leaving them to return a 
general verdict.

2. In charging the jury, the Judge should 
not suggest to them that they might put 
themselves in the plaintiff's place, and 
consider how much they ought in that case 
to be paid: Hesse v. St. John Ky. Co.,

1899) 30 8.C.R. 218. But, as no objec
tion had been raised as to the damages 
allowed being excessive the verdict should 
not be; disturbed on that ground.

3. Evidence to prove the bad character 
of the plaintiff in such an action, was 
properly rejected at the trial. Newsam v. 
Carr, (1817) 2 Stark, 09; Jones v. Stevens,

1822) 11 Price, 235, and Downing v. 
Jiutcher, (1841) 2 Moo. * R. 374, followed.

4. The Judge's charge to the jury that 
it is necessary in such an action for the 
plaintiff to prove malice as well as want 
of reasonable and probable cause was 
wrong:but, although there was no evidence 
of malice except as it might have been 
inferred from the absence of reasonable
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and probable cause, the misdirection was 
not a ground for ordering a new trial, the 
verdict not having been attacked as 
excessive.

5. There is no ground for tin action for 
malicious prosecution unless the acts com
plained of are the result of a complaint 
aid before a magistrate: Austin v. 

Dowling, (1870) L.R. 5 CM’. 534 
The plaintiff was arrested for theft of a 

valise which had been left in the hall of a 
hotel adjoining the bar room, and was, in 
fact, removed by another person and put 
under a table in a nearby restaurant. 
The plaintiff had been in the hotel hall 
after the valise was left there, and before 
it was removed The hall was open to the 
mblic and there was no evidence as to 
tow many people, other than the plaintiff, 
had entered it during the same period. 
The plaintiff afterwards went into the 
restaurant and sat at the table under 
which the valise was, but did not know it 
was thete. The arrest was made before 
the valise was found.

HeUI, that such facts were not sufficient 
to justify the arrest of the plaintiff without 
a warrant. Sinclair v. Ruddell, 16 M.R. 
58.

See Municipality, II, 1.

FALSE PLEADING.

See Pleading, X, 6.

FATHER AND SON.

See Undue Influence.

FELON.

Property of convicted felon -Imp. 
Act, 33 & 34 Vic., c. 23—Pleading— 
Al égalions of fraud.

Before the passing of the Imperial Act. 
33 & 34 Vic., c. 23, by the law of England 
all chattel property, including choses in 
action, possessed by a felon at the time 
of his conviction or acquired thereafter 
during the currency of his sentence, passed 
to the Crown.

Qu<ere, whether the said Act, which also 
prohibits a convict from suing and vests 
the right to sue in an administrator, is in
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force here. Precision in pleading fraud 
discussed. Haffield v. A agent, 0 M.K. 
547.

But see Young v. Carter, 20 O.L.R. 570.

FELLOW SERVANT’S NEGLIGENCE.

See Negligence, II.

FENCES.

Obligation to keep cattle from tres
passing boundary Linen Art, RJi.M., 
1892, c. 12, ». 4—Possession an against 
trespasser—1tight of action—Parties to 
action.

The provision in section 4 of The 
Boundary Lines Act, R.S.M., c. 12, viz. : 
“Each ol the parties occupying adjoining 
tracts of land shall make, keen up and 
repair a just proportion of the division or 
line fence on the line dividing such tracts, 
and equally on either side thereof," does 
not supersede the Common Law liability 
of an owner of cattle for all their trespasses 
except such as are due to defects in fences 
which the complainant is bound as 
between himself and such owner to keep 
up; and such owner will be liable for the 
trespasses committed by his cattle unless 
it is shown that the complainant was 
bound to keep up and repair the particular 
part of the fence through which the cattle 
entered. The Common Law rule is not 
displaced by a joint liability to keep up

The injured crops were raised by plain
tiff who was in jmssession, but another 
|K*rson had a half interest in the crop.

Held, that sole possession by plaintiff 
was sufficient to sup|>ort an action of 
trespass, and it was not necessary to make 
the co-owner a party or to obtain any 
release from him : Star v. Rookesby, (1711) 
1 Salk. Mi),(iraham v. Peat (1801) 1 East, 
24ti. Garrioch v. McKay, 13 M.R. 404.

See Animals Running at Large, 1, 2, 3. 
— Railw ays, VI.

FI. FA. GOODS.

1. County Court execution Inter
pleader—Application of proceeds of sale by 
bailiff.

Under a County Court execution in this 
case the bailiff seized an automobile and 
was proceeding to sell it, when the sheriff 
notified him that he held prior writs 
against the defendant, and told the bailiff 
that he would allow him to go on and sell, 
if he afterwards paid the money to the

1-iKjii an interpleader issue in the 
County Court between the plaintiff and 
sheriff,

Held, that the bailiff in making the sale 
was really acting for the sheriff, who 
thereupon became entitled to the proceeds 
in the same manner ils if he had seized. 
Maw v. Moxam, 18 M.R. 412.

2. Priority Execution—Sheriff—Exe
cutions Act, R.S.M. 1892, c. 53, ». 20.

Interpleader issue to try the question of 
priority between two writs of execution 
issued by the plaintiff and defendant 
against the goods of one Pope.

The plaintiff’s execution was received 
by the sheriff in 1894 without any special 
instructions, none had afterwards been 
sent to the sheriff in any way and the writ 
had been renewed according to the prac
tice. The evidence showed that there 
was an agreement or understanding 
between the plaintiff and Pope, who was a 
country merchant, that the execution was 
not to be proceeded with until other 
creditors pressed, and Pope continued to 
carry on the business, bought other goods 
from the three firms for whom the plain
tiff’s judgment had been obtained and 
made payments on account, the plaintiff 
and the creditors well knowing the debtor’s 
circumstances. Neither the plaintiff nor 
his attorney had made any inquiry ils to 
what t he sheriff was doing or required him 
in any way to proceed.

Hell, following Pringle v. Isaac, 11 
Price, 445, and Kempland v. MacAuley,
1 Peake, 95, that the plaintiff’s writ of 
execution was not in the sheriff’s hands to 
be executed when seizure was made in 
1896 under defendant's execution, and 
that the latter had priority as it was issued 
before the plaintiff gave sjiecial instruc
tions for the sheriff to proceed. The 
absence of the words "to be executed” 
from section 20 of the Executions Act 
makes no difference in its construction.

Freeman on Executions, see. 206, quoted 
and approved. Hatley v. McArthur, 11 
M.R. 602.
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3. Satisfaction of judgment—.4 mend
ing sheriff's return.

Under plaintiff's judgment and execu
tion the sheriff seized and sold certain 
horses of the defendants. S. and M., 
claiming to he mortgagees of the horses, 
attended the sale and notified intending 
purchasers. The horses having been sold, 
the mortgagees brought trespass and 
trover against the sheriff and recovered 
against him the amount for which he had 
sold the horses.

Plaintiff had indemnified the sheriff 
against damage by reason of the seizure 
and sale, and also by reason of payment 
to him of the purchase money and, the 
sheriff having paid over the money to the 
plaintiff, the plaintiff paid the mortgagees 
the amount of their verdict against the 
sheriff.

Plaintiff then issued an alias fi. fa. 
taking no notice of the return of the sheriff 
to the previous writ of “money made and 
paid to the plaintiff’s attorney.”

Held, that the new fi. fa. should be set 
aside; satisfaction be entered up on the 
judgment roll, and a summons to amend 
the sheriff’s return should he dismissed. 
Hanna v. McKenzie, f> M.R. 250.

4. Seizure under execution -Residue 
if proceeds of sale—Garnishment—Priority 
Itetueen garnishing creditor and execution 
creditor—Effect of sheriff seizing after seizure 
hy landlord—Sate of goods—When property 
passes—Interpleader—Proof of judgment as 
against third parties—New trial—Costs.

The sheriff under a writ of fi. fa. goods 
went to the premises of the judgment 
debtors, who were a firm of grocers, when 
he found S. the landlord’s bailiff in 
possession under a distress for rent, and 
lie gave the latter a warrant to hold for 
him. The landlord’s bailiff sold the goods 
seized, by auction, to W. on Dec. 30th, 
1891, for $2,021. W. paid a deposit of 
8200. On 2nd January, 1892. M. k Co. 
served a garnishing order on W On the 
morning of 3rd January, 1892, T., McK. 
k Co. placed a second execution in the 
hands of the sheriff. On the evening of 
3rd January, W. took |X)ssession of the 
goods. Aftei paying the landlord and the 
first execution, W. paid the residue of the 
purchase money into court under the 
garnishing order. An interpleader issue 
was directed in which the garnishing 
creditors were made plaintiffs, and the 
execution creditors, defendants. At the 
trial, the execution creditors proved the

writ of execution, but did not prove the 
judgment, and the evidence was conflict
ing as to whether the property in the 
goods passed to W. on 30th December, 
the day of sale, or on 3rd January, the day 
he took possession.

Held, that the property in the goods 
was not taken out of the debtors by the 
distress, and the placing of the execution 
in the sheriff’s hands bound the goods 
subject to the distress.

The sheriff may make a qualified seizure 
subject to the distress, which will be bind
ing upon the execution debtor and those 
claiming under him.

Belcher v. Patten, 0 C.B. 008, followed. 
HeU, also, that the purchase money 

was owing to the landlord or his bailiff only 
and that there was no privity betwwn the 
purchaser and the judgment debtors, and 
no attachable debt owing from the pur
chaser to the judgment debtors.

Evans v. Wright, 2 H.&N. 527, and 
Yates v. Eastwood, fi Ex. 805, followed.

Held, also, that the monev having been 
paid into court under the garnishing 
order, the garnishing creditors had a 
prima facie claim upon it and, notwith
standing the form of the issue, the onus 
was on the execution creditors to prove 
their claim.

HeU, also, that the right of the second 
execution creditors to the money depended 
wholly on the time when the property in 
the goods passed to the purchaser and, as 
the evidence was conflicting and uncertain, 
there should be a new trial upon that,

Held, also, that it was necessary for the 
second execution creditors to prove, as 
against third parties, a judgment as well 
as an execution.

A new trial was directed, without costs 
to either party.

Per Killam, J.—The second execution 
creditors, having failed to prove their 
judgment, should pay the costs. Mac
donald v. Cummings, 8 M.R. 40fi.

See Assignment for Benefit of Crkd-

— Bills of Sale, 2.
— Chattel Mortgage, II, 1; III, 1.
— Fixtures, 1.
— Husband and Wife, I, 1.
— Landlord and Tenant, IV, 1
— Partnership, 6.
— Practice, VIII, XX, A, 1, 2.
— Sheriff, 3, 5, 6.
— Statute of Frauds, fi.
— Trespass and Trover, 2.



FI. FA. LANDS. 444

PI. FA. LANDS.

See Exemptions, !).
Fraudulent Conveyance, 8. 
Garnishment, VI, 2.

FINAL JUDGMENT.

See Practice, X, 1 ; XXIV, 3.

FINAL ORDER OR JUDGMENT.

See Appeal from County Court, VI, 1. 
— Appeal to Supreme Court, 4.

FINDINGS OF JURY.

See Negligence, I, 2.

FIRE.

1. Damages -Negligence.
The plaintiff’s claim was for damages 

by fire occasioned by the use of the defend
ant’s steam thresher, but the jury found 
that the defendant was not guilty of 
negligence.

Held, that where a person uses fire in 
his field in a customary way for the pur
poses of agriculture, or other industrial 
purposes, he is not liable for damages 
arising from the escape of the fire to other 
lands, unless the escape is due to his 
negligence; and that the plaintiff could 
not recover. Owens v. Burgess, 11 M.R. 
75.

2. Damages -Negligence.
The defendants, having used fire to 

burn a ring or guard round some of the 
hay stacks on their farm, took measures 
to. as they thought, effectually put it out. 
before leaving it : but high winds having 
prevailed during the next two days some 
smouldering embers were blown into flame 
and spread to the plaintiff’s property, 
causing damage to him.

The trial Judge found as a fact that the 
defendants had not been guilty of negli
gence, having used every reasonable pre
caution to extinguish the fire, and having 
had reason to believe that it was com
pletely extinguished.

Held, that the defendants’ use of fire 
under the circumstances was a customary 
one for purposes of agriculture in Mani
toba, and was even justified by The Fires 
Prevention Act. R.S.M., c. (10, and that, 
as they had not been guilty of negligence, 
they were not liable to the plaintiff for the 
damages claimed.

Owens v. Burgess, (lKOOi 11 M.R. 75, and 
Buchanan v. Young, (1873) 23 U.C.C.P. 
101. followed. ('haz v. Les Cisterciens 
t; 12 M R 3 K)

3. Damages —Negligence.
The defendant, who was very short

sighted, while examining a fence on his 
land, observed on the prairie near him a 
pile of ashes and some fragments of 
partially burned willow roots. Imagining 
he saw smoke, he moved the ashes with 
his foot to ascertain whether or not there 
was fire. As he did so, the wind, then 
blowing very strongly, carried the burn
ing embers into the long grass adjoining, 
which at once took fire, lie then started 
to beat the fire out, and, as the burning 
grass was in a measure isolated by a strip 
of burned over ground on one side and by 
short grass on the other, he succeeded, as 
he believed, in preventing the fire spread
ing and in finally extinguishing it.

Hell, that, even if the fire which, on the 
same day, destroyed the plaintiff’s prop
erty was caused by t he fire which defendant 
started, as to which there was grave doubt, 
the defendant had not been guilty of negli
gence and was not liable to the plaintiff for 
damages.

Owens v. Burgess, ( 1800) 11 M.R. 75, and 
Chaz v. Les Cisterciens Reformes, (1898) 
12 M.R. 330, followed. Holliday v. 
Russian, 10 M.R. 437.

Sec Contract, VIII, 4.
— Negligence, III.
— Railways, VII, 2.
— Sale of Goods, I, 2.

FIRE INSURANCE.

1. Carpenter’s risk — Repayment — 
Condition—Proofs of loss—Condition pre
cedent—Construction of relative words.

Declaration upon a policy of fire insur
ance, which recited that the plaintiff had 
paid the sum of 8100 and also the addi
tional sum of 82.25 for insuring against 
lpss by fire, and especially any loss arising 
from carpenters, &c., being employed upon
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tin* promises. Another count was upon 
:in interim receipt which recited an appli
cation for insurance against loss hv fire 
ml especially any loss arising from car
penters, &<•., being employed upon the 
premises, and payment of the Slot'» and 
bo the additional sum of $2.25 with a 

provision on the issuing of the policy for 
- mediation of the receipt. Itoth the 
policy ami the receipt were alleged to he 
subject to a condition that the Company 
would not be answerable for loss by fire 
m or of any buildings under construction 
wherein carpenters were employed unless 
the special consent, of the Company in 
writing was first obtained and endorsed 
upon the policy.

To thus'' counts the defendant pleaded 
Tilt pleai that after making the jK.liev 

and before loss, and also (18th plea) after 
the granting of the receipt and before 
loss, the plaintiff had employed in the 
buildings carpenters. &c., without having 
obtained, and having endorsed on the 
policy, the consent in writing of the 
defendant.

Held, l.That the condition as to the 
employment of carpenters was no* repug
nant to the contract, and did not itself 
constitute a consent of the Company us 
stipulated for by the cond'tion.

2. That the pleas wen* bad because they 
did not allege the employment of the car
penters at the time of the occurrence of 
the fire

A policy was subject to the following 
condition:—“Persons sustaining any loss 
or damage bv fire are forthwith to give
notice thereof in writing at, &e...............
and are within fourteen days after the 
loss, to deliver in writing, in duplicate, a 
particular statement and account of their 
loss. Ac., . . . the assured's title
or interest therein, and the names and 
residences of all other partus (if any)
interested therein, &e., .... whether 
any other insurance, &c., . also
stating in what manner . . . the build-

hiss . . . . and when and how the
fire originated as far as the assured may 
know or believe; and the assured shall 
verify such statement, &c., and, until such 
accounts, declaration, testimony, vouchers 
and evidence as aforesaid, are produced 
and examined (if required) and such 
explanations given, no money shall be 
payable by the Company under this
policy.....................and if the claim shall
not, for the space of three months after the 
occurrence of the fire, be in all res|x*cts

verified in manner aforesaid, the assured 
shall forfeit every right to restitution or 
payment by virtue of this policy, and 
time shall be of theessenceof the contract. ”

Held, 1. That the delivery of the state
ment and account within the 14 days was 
a condition precedent to the assured's 
right to recover.

2. That the words in the condition, “as 
far as the assured may know," related to 
“when and how the fire originated," and 
not to all the preceding requirements of 
the condition. Morrison v. The Cilv of 
London Fire Insurance Co., 0 M.R. 225.

2. Notice of loss -Condition requiring 
notice of loss to t>c gi en in uriting forth
with—Pleading—King's Bench Act, Rule 
315 A.

Held, per Metcalfe, J. at the trial
1. A provision of a fire insurance policy 

requiring the insured to give notice in 
writing of any loss to the company forth
with as a condition precedent to the 
liability of the company must be strictly 
complied with: and, if the insured fails to 
give such notice, he cannot recover on the 
policy, even in a case where the company 
was advised of the loss on the same day 
by a telegram from its agent, and he at 
once employed a professional adjuster to 
investigate the loss and rejwrt to the 
company.

Bill Bros. v. Hudson's Bag Insurance 
Co., (1909) 2 Sask. 355, followed.

2. The receipt by the company of a 
statutory declaration by the insured, 
giving particulars of the loss, 17 days 
after the fire, was not a compliance with 
the condition requiring notice in writing 
“forthwith."

The Queen v. Justices of Berkshire, (1878) 
4. Q.R.D. per Cockbürn, C.J., at p. 471, 
and Atlas v. Brownell, (1899) 29 S.C.R. 
545, followed.

The defendants had in their pleading 
alleged the condition relied on to be that 
the plaintiff * * * “should forthwith give 
notice of the alleged damage and loss to 
the defendants at their office."

On appeal,
Held, per Howell, C.J.A., and Perdue, 

J.A., that the defendant had not strictly 
set up the conditions of the policy in
tended to be relied on, which differed 
materially from that set up by th" plead
ing. and had therefore failed to comply 
with Rule 315 A added to the King’s 
Bench Act bv 7 A 8 Edw. VII, c. 12, s. 10, 
and that the appeal should be allowed, 
but without costs, as the point had not
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been taken at the trial or in the grounds 
of the appeal.

H< hi, jter Richards and Camkron, JJ.A., 
that the condition of the fiolicy had been 
set up with sufficient distinctness and 
that, at all events, it was too late to 
object to the plea on the ground urged 
for the first time on the argument of the 
appeal, and that the appeal should be 
dismissed.

The Court being evenly divided, the 
appeal was dismissed without costs. 
Prairie City Oil Co. v. Standard Mutual 
Fire Inn. Co., 19 M. R. 720.

Reversed nub nom. Lewis v Standard 
Mutual Fin Insur. Co.t 44 S.C.R. 40 See 
next ease.

3. Statutory conditions (lanoline on 
premises —/Uuminaliny oils insured — No
tice of loss Remédiai clause in Act—Dis
ent ion of Court—Construction of Statute 
—RS.M. (1902) c. 87.

By the Manitoba Fire Insurance 
Policy Act, R.S.M. 1902 c. 87, Sell., an 
insurance company insuring against loss 
by fire is not liable “for loss or damage 
occurring while * * * gasoline * * * is 
stored or kept in the building insured or 
containing the properly insured unless 
jicrniission is given in writing by the 
company” Insurance was effected “on 
stock consisting chiefly of illuminating 
and lubricating oils, etc., and all other 
goods kept by them for sale." A quantity 
of gasoline was in the building containing 
the stock when destroyed by fire.

Held, that gasoline, being an illumin 
ating oil. was part of the stock insured 
and the above statutory condition could 
not be invoked to defeat the policy.

Held, per Anglin, J., that if gasoline 
was not insured as an illuminating oil it 
was within the description of “all other 
goods kept for sale.”

By section 2 of the Act, “where, by 
reason of necessity, accident or mistake, 
the conditions of any contract of fire 
insurance on property in this province as 
to the proof to be given to the insurance 
company after the occurrence of a fire 
have not been strictly complies! with *
* or where from any other reason the 
court or judge* Ix-feire whom a epie*stion 
relating te» such insurance is trieel eir 
inquired into considers it inequitable* that 
the insurance should be deemed voie! or 
forfeit»*d by reason e»f inqierfeet compliance 
with such comblions,” the* company shall 
not be elischarged from liability.

By statuteiry condition 13 (a) in the 
schedule to the Act every |w*rsein entitle-d 
to make* a claim “is forthwith after lews to 
give* notie-e in writing to the company.”

Held, Fitzpatrick, C.J., dissenting, that 
the above clause applies to said condition 
ami under it, in the* circumstances of this 
case*, the insurance sheiuld be* held not to 
lie fe»rfe»ite*el bv re»ase>n of the failure* to 
give such notice.

Juelgment appe*ale*el from (19 M. R. 
720) reverse*»!, Fitzpatrick. ( .1. <lisse*nt- 
ing. I A’wis v. Stamlard Mutual Fire Ins. 
Co., 44 S.C.R. 40.

4. Other insurance —Condition as to 
other insurance without consent—Nature of 
contract entered into by interim receipt— 
Payment of premium in cash—Estop/wl.

B., having a |x»li»*y e»f insurane-e in the 
Manitoba Assurance* Co. fe»r 12,000 on his 
ste»<*k in traele*, wmte te» D., a sub-agent 
of the Royal Insurance Co., informing 
him that he* had a ste»ck e»f over 80,000 
which was insures! feir $2,000 in the Mani- 
toba Co., that pe*e»ple* had told him it was 
a weak companv, that he was going to 
abandon that insurance, and that he 
wishe*d to insure* in tin* Royal Co. for 
about 83,000 D. replie*»! that he would 
be glad to have* his insurance and re
questing him te» send $75 for the premium. 
B. then wrote that he could ne>t pay the 
amount at qn»*e but would elo so later, in 
reply te» which I). sent lvm a promissory 
note for S'il and askeel him t»> sign the 
note and return it with a cheque* fe»r $25. 
This was elone an»l D. se*nt B. the usual 
interim ree*»*ipt of the* Royal Co., promising 
the subsequent issue »»f a poli»*y which was 
to be* subject to the* cone! it ions inelorscd 
on the re*e*eipt. These were the usual 
statutory eemditiem* without alteration or 
addition, eme of which (the* 8th) pmvided 
that the |>oliey should he veiiel if there 
was any prior insurance on the pmperty 
unless tlv* conse*nt of the company was 
indorsed the*reon. I), discounteel the note 
fe»r $51 anel accounted to the Royal Co. 
in due course for the full amount of the 
premium. The goods insure»! were de- 
stroyexi by fire before the due date of the 
note, which B. paid at its maturity. 
There was no feermal application for the 
insurance* signed bv B. e>r by any one by 
his authority, altheiugh f). sent the 
company an application form filleel up but 
not signed, in which the question as to 
other insurance was answe*re*el “No” by 
D. A policy was subsequently made out
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upon this application and sent to I).
i the fife, but it was never delivered.

B. having become insolvent made an 
-signaient to the plaintiffs, who brought 

those actions upon the two insurances. 
The Royal Co. defended on the ground 
that there was a prior insurance on the 
insured property without its consent, and 
th« Manitoba Co. objected to pav on the 
.■round that B. had effected a subsequent 
insurance on the property in the Royal 
without notice to it and relied on the 8th 

• itutory condition indorsed on its policy.
Held, (1) That under the circumstances 

It's statement that he was going to 
abandon the insurance in the Manitoba 
< h was not merely a representation or 
- xpression of intention, but was a term or 
ruudition that affected the very existence 
nf tlie proposed insurance in the Royal, 
which was not to become effective until 
that condition was fulfilled, and that, as 
It. never did so abandon, there never was 
•my effective insurance on his goods in 
that company and that the verdict in 
its favor was right.

That it followed from this that the 
Manitoba Co. could not set up the con
ditional contract of insurance in the Royal 
is a breach of the statutory condition, 
and that the verdict in plaintiff’s favor 

■ gainst it should stand.
Commercial Union Ass. Co. v. Temple, 

IS98) 29 S. C. It. 206; Western Ass. Co.
Temple. (1901) 31 S. ('. It. 373, followed.
Held, also, per Killam, C.J., (1) That 

D.'s authority to bind the Royal Co. by 
the issue of the interim receipt was 
limited to cases in which the premium was 
paid in cash: London and Lancashire Life 
I ss. Co. v. Fleming, 118971 A. C. 499, and

I unadian Fire Insurance Co. v. Robinson,
II S.C.lt. 488, but (paire whether defend

ants should be permitted to avail thern- 
-elves of this defence in view of the 
circumstances.

(.2) That the right of action against an 
insurance company upon an interim 
receipt still depends, as it did before the 
fusion of law and equity, upon the right 
"i a specific performance of the agreement 
which it involves to issue a policy or 
other contract in binding form, such 
receipt being, in general, only an executory 
contract and not one which would have 
been enforceable at law under the former 
practice.

(3) That, in view of the statements in 
13.’s letters to D., which constituted the 
only application there was for the in

surance, the case should be trented upon 
the basis that, either there was not to be 
a contract concluded until the prior 
insurance had been abandoned, or it was 
a condition of the executory contract 
that it should be abandoned, and that, 
as it had not been abandoned, the company 
could not he bound to issue a policy, 
except one with their usual conditions 
making it void if there was a prior insur
ance without their consent, and, therefore, 
that the plaintiff was not entitled to 
recover upon the interim receipt.

(4) That neither the making of a claim 
by B. for the subsequent insurance, his 
putting in of proofs of loss thereunder, nor 
the bringing of an action thereon, created 
any estoppel in favor of the Manitoba Co., 
and B.'s statement in his proofs of loss 
sent in to that company that “there was 
no other insurance on the property at the 
time of the fire excepting a policy in the 
Royal Insurance Co. for $3,000,” did not 
preveni him from showing that the in
surance in the Royal was never completed 
so as to bind it. B. and the plaintiffs 
were placed in such a |M>sition that, they 
had to claim for both insurances; for, if 
they had elected to claim from one company 
only, they ran the risk of losing the one 
from which they could recover, and it 
should be held that they were entitled to 
recover from the Manitoba Co., if, as a 
matter of fact, there was no subsequent 
binding contract for concurrent insurance. 
An erroneous claim that there was did 
not change the facts. Whitla v. Royal 
Insurance Co.; Whitla V. Manitoba 
Assurance Co. 14 M. It. 90.

Both judgments reversed, 34 S.C.R. 
191, where it was

Held, that, as the Royal Insurance 
Company had been informed, through 
their agent, of the prior insurance 
by B. when effecting the substituted 
insurance, they must be assumed to 
have undertaken the risk, notwith
standing that such prior insurance had 
not been formally abandoned, and 
that the Manitoba Assurance Company 
were relieved from liability by reason of 
such substituted insurance being taken 
without their consent.

Held, further, that, under the circum
stances, the fact that B. had made claims 
upon both companies did not deprive 
him or his assignees of the right to re
cover against the company liable upen 
the risk.
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'1*1 io Chief Justice dissented from the 
opinion of the majority of the Court 
which held the Koval Insurance Company 
liable and considered that, under the 
circumstances. B. could not recover 
against cither Company. Manitoba As.x\ 
Co. \ Whit la, Royal Ins. Co. v. Whit la, 
:w 8.C.K. mi.

6. Storing or keeping of gasoline on 
premises -Excisuite claims for hiss as a 
il<fate■ to action on ]Hilicy -Provision in 
policy far settlement of amount of loss by 
arbitration.

1. The proper construction to he given 
to the words "stored or kept,” in a con
dition of a fire insurance policy providing 
against liability of the company for loss 
or damage occurring while gasoline, <Ve., 
is stored or kept on the premises, is that 
they do not apply to a small quantity 
kept on hand for domestic purposes but 
import the idea of warehousing or de
posit ing for safe custody or keeping in 
stock for trading purposes.

Thompson v. Equity Fin Ins. Co., [1910] 
A.C. 592, revci ing I i 8.C.R. 491, followed.

2. A clause in a policy of fire insurance 
providing for the settlement of the amount 
of the loss or damage suffered by the 
insured by arbitration whether the right 
to recover is disputed or not and inde
pendently of all other questions, unless 
made by the policy a condition precedent 
to the right to bring an action, will not 
prevent the insured from suing without 
taking any steps towards such arbitration.

Scalt v. Army, (1850) .5 II. L. Cas. 811, 
and Caledonian Ins. Co. v. Gilmour, [18931 
A.C. 8.5, followed.

The goods, insured for $1000, were 
valued at §1400 in the application. After 
the fire the plaintiff, in his proofs of loss, 
swore that his loss was 823.59.50, but the 
trial Judge estimated the loss at only 8100.

lit hi, that this inflation of values was 
not fraudulent to the extent of vitiating 
the policy, or tin1 plaintiffs claim under it. 
Patterson v. Central Canada Ins. Co., 20 
M. U. 295

6 Variations from statutory con
ditions Tin Insurance Policy Ad, R.S. 
M. (1892), r. 59 Proofs of loss—Interest— 
1 aluation of property—Waiver—Estoppel.

Defendants objected to the plaintiff’s 
claim for loss of proper! v insured under 
a policy of fire insurance issued by defend
ants on the ground that at the time of the
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loss a portion of plaintiff’s note given for 
tin' premium for the insurance v 
unpaid, and relied on a condition indorsed 
on the policy that the company should 
not be liable for any loss or damage that 
might occur to the property mentioned 
while any promissory note or obligation 
or part thereof given for the premium 
remained due and unpaid.

What purported to be the statutory 
conditions prescribed by The Fire Insur
ance Policy Act, K.S M., e. 59, were 
yrinted on the back of the policy, and fpl
ow ing these, under the heading “Varia

tions in Conditions,” were scveinl other 
conditions including the one relied on by 
defendants printed in ink of a different 
color but in type of apparently the same 
size as that of the statutory conditions, 
which the Judge held was not con
spicuous type within the meaning of the 
Act.

The conditions printed on the policy 
also differed in several important par
ticulars from the words found in the 
statute; and, after the heading “Variations 
in (Conditions,” the ( ompany had omitted 
to print the part of the heading prescribed 
by section 4 of the Act, “This policy is 
issued on the above statutory conditions, 
with the following variations and addi
tions,” or any other words to the same 
effect

Held, following Sly v. The Ottawa Aqri- 
cultural, c., Co., (1878) 25 U.C.C.V. 28; 
Saints v. Standard Ins. Co., (1879) 27 
( ir. lt>7, and R allay h v. Royal Mutual Fin 
Insurance Co., (1880) 5 A.R. 87, that the 
requirements of the statute were impera
tive, and that plaintiff was not bound by 
the condition on which the defendant

The policy contained in the body of it 
the words, “The company is not respon
sible for loss caused by prairie fires,” and 
defendant contended that., as plaintiff had 
alleged the contract of insurance to be an 
absolute one, he could not recover without 
an amendment setting up the policy cor
rect ly and proof that the loss was not 
caused by a prairie fire.

Held, that such qualification or excep
tion to the absolute contract of the Com
pany must be regarded as a condition of 
the insurance within the meaning of the 
Act, and that, as it was not one of the 
statutory conditions, it would be legal and 
binding on the assured only if it were 
indicated and set forth on the policy in 
the manner prescribed by the Act, which
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it was not, and in pleading the plaintiff 
might ignore it altogether as he hail done.

The defendants also objected at the 
trial to the sufficiency of the proofs of 
11 aim; but, although they had objected to 
payment of the loss on other grounds than 
for imperfect compliance with the con
ditions regarding proofs of loss, they did 
nut notify the plaintiff in writing that his 
proof was objected to.

livid, that, under section 2 of the Act, 
they could not now take advantage of 
any defect in the proofs.

Held, also, that the plaintiff was en
titled, under 3 <V- 4 Win. IV., c. 42, s. 29, 
tu interest on the* insurance money, but 
only from the expiration of thirty days 
from tlie time he sent in his corrected ami 
completed proofs of loss, as lie thereby 
admitted that his first proofs were imper-

llchi, further, that the insured was not 
precluded from showing what the real 
value of the property insured was by the 
fact that he had, under peculiar circum
stances, offered to sell it tor less than the 
amount insured on it. Green v. Manitoba 

1 < Co., 13 M.R. 395.

See Contract, VIII, 4.
— Garnishment, V, 2.
— Negligence. Ill; VII, 7.
— Railways, VII, 3.

FIRE LIMITS BY-LAW.

«See Municipality, I, 2.

FIXTURES

1. Buildings erected by squatter on 
Dominion lands Execution agoirut goods.

The plaintiff sued for the delivery of 
certain buildings erected by the defendant 
upon land, the title to which was, at the 
time of such erection, and continued to be 
in the (Town.

The plaintiff claimed title through a 
sale made to her under an execution 
issued from the County Court on a judg
ment, under which execution the bailiff 
purported to sell the buildings as chattels 
of the defendant.

The defendant had erected the build
ings about 19 years previously, and had 
lived in them until 1890. He did not 
actually reside in them at the time of the

seizure under execution, but took flosses- 
sion again before this action was brought.

The buildings were not so affixed to the 
freehold as to require that anything 
should be broken or separated by force in 
order to remove them.

Held, on appeal from the decision of 
Richards, J., 22 C.L.T. Occ.N. 374, that 
the buildings were fixtures to the land, 
having become part of the freehold which 
was the property of the Crown, and they 
could not be seized under an execution 
from the Countv Court. Dixon v. Mac- 
hay, 24 C.L.T., Ooc.N. 28; 21 M.R. 702.

2. Conditional sale of chattel —Lien 
note—Purchaser without notice.

If a purchaser of a chattel such as a 
furnace annexes it to land in such a 
manner that it would ordinarily become 
a part of the realty, it cannot be deemed 
to remain a chattel because of an agree
ment between the vurchaser and the 
vendor that, until paid for, the property 
in it should remain in the vendor, and that, 
in case of default of payment, the vendor 
might detach it and take; it away.

Such an agreement merely confers a 
license to enter on the land and sever what 
is no longer a chattel so as to make it 
again a chattel and to remove it, find a 
purchaser of the realty uithout notice of 
the agreement is not bound by it, nor can 
the vendor of the chattel recover posses
sion of it or damages for its conversion 
from him.

Hobson v. Gorringc, [1897] 1 Ch. 182, 
and Reynolds v. Ashby. [19(>l] A.C. 466, 
followed.

Wfibrous v. Henry, [18841 2 M.R. 169, 
and Vulcan Iron v. Rapid City, [1S94| 9 
M.R. 677, overrules!. Andrews v. Brown,
I1' M II t

3. Conditional sale of machinery 
afterwards affixed to freehold of third 
party -Right of unpaid vendor to recover 
possession—Estapin t by taking proceedings 
under Mechanics' IAcn Act.

W. & Co., having a contract to build an 
elevator for the defendants, purchased an 
engine, boiler and other machinery from 
the plaintiffs on the terms that the owner
ship was not to pass until payment in full 
of the price which was to be paid in cash 
on delivery, and that in case of default in 
payment the plaintiffs were to be “at 
liberty, without process of law, to enter 
upon our premises and take down and 
remove the said machinery.” Plaintiffs
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were aware that the machinery was to be 
placed in the defendants’ elevator.

It was built into the elevator in such a 
manner that it would have become part 
of tin- freehold if both had been owned by 
the defendants, but the evidence showed 
that it could be removed without doing 
serious damage to the building.

Plaintiffs first took proceedings under 
the Mechanics’ Lien Act to realize the 
amount of their claim, but afterwards 
abandoned them. In the present suit the 
ilaintiffs asked that the defendants might 
>e ordered to deliver up the machinery, 
and to permit the plaintiffs to enter the 
elevator and take down and remove the 
machinery,•and for further and other relief.

/hid, that the plaintiffs were entitled to 
relief, but without deciding whether they 
should have permission to enter the 
defendants' premises and remove the 
machinery or not, as they were willing to 
accept a decree for payment of the value 
of the machinery, to be ascertained by a 
reference to the Master, and it was so 
ordered.

1‘oIhoh v. Degeer, 12 O.R. 275; Stevens 
v. Jiarfoot, 13 A.R. 367, and Waterous 
Engine Co. v. Henry, 2 M.R. 169, fol
lowed.

Held, also, that the plaintiffs were not 
estopped by having commenced proceed
ings under the Mechanics’ Lien Act, as 
they had not gone on to judgment.

Prie ally v. Fer nie, 3 II. <V C. 977, dis
tinguished. Vulcan Iron Works Co. v. 
Itu/lid City Fanners' Elevator Co., 9 M.R.
577.

Overruled, Andrews v. Brown, 19 M.R.

4. Machinery -Mortgagee and execu
tion creditor—Interpleader—Question wheth
er machinery part of really.

In the absence of evidence of a contrary 
intention, machines affixed to the freehold 
merely for the purpose of steadying them, 
and used for the purpose of a manufactur
ing business for which the freehold is 
occupied, and to which it is devoted, 
become part of the freehold, even though 
the mode of affixing them is such that they 
can easily be detached without injury 
either to themselves or to the freehold.

In the absence of evidence of a contrary 
intention, similar pieces of machinery 
standing on the freehold, but not affixed 
to it; except by the leathern bands com
municating to them motive power, retain 
the character of chattels, notwithstanding
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that the work done by them is an essential 
process in the manufacture to which the 
freehold is devoted.

A fastening by cleats affixed to the 
building only, and not affixed to the 
machine except by being placed close 
against it, is not an affixing of the machine 
at all, and is not sufficient, in itself, to 
make the machine a part of the realty.

Longbottoin v. Berry, L.R. 5 Q.B. 123, 
followed. Sun Life Assurance Co. v. 
Taylor, 9 M.R. K9.

6. Machinery in sash and door 
factory.

The boiler in a sash and door factory 
was set upon timbers for a foundation, 
suspended bv rods to a frame and covered 
over with brick-work. It could not be 
removed without taking down a portion 
of the building.

The rest of the machinery was not 
attached to the building, but was kept in 
position by sockets and cleats nailed 
round the feet of the machines to steady 
them. The whole constituted a sash and 
door factory and planing mill.

Held, upon question between a mort
gagee of the realty after the machinery 
was in operation and a subsequent pur
chaser from the mortgagor by bill of sale, 
that all the machines were fixtures and 
part of the realty. Adamson v. Mcllvanie, 
3 M.R. 29.

6. Mill machinery — Mortgagee and 
execution creditors.

Articles not otherwise attached to the 
land than by their own weight are not to 
be considered as part of the land, unless 
the circumstances are such as to show that 
they were intended to be part of the land, 
tin* onus of shewing that they were so 
intended lying on those who assert that 
they have ceased to be chattels. Ilollan 
v. Hodgson, L.R. 7 C.P. 328, followed.

After the execution of a mortgage cov
ering a saw mill, the mortgagors brought 
into the building a pinning machine. It 
was not attached in any way to the free
hold, but was connected by belts with the 
engine which supplied the motive power.

Ilehl, that, as between the mortgagee 
and an execution creditor, the machine 
was a chattel and not part of the freehold. 
Canada Permanent Loan & Savings Co. v. 
Merchants' Bank, 3 M.R. 285.

7. Mill machinery.
McD. & McP. ordered from plaintiffs 

certain planing mill machinery, at an
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ni:reed price, part of which waa paid 
l .wn, and notes were given for the bal- 

i > The agreement provided that not- 
v. nhstanding the payment, and giving 

•es, the property in the machinery 
mid not pass to McD. <k McP., hut 

mid remain in the plaintiffs until pay- 
mil in full had been made. The 
.chinery was placed in a building which 

then used as a planing mill. After- 
ids Mel). & McP. mortgaged to the 
fendants the land upon which the mill 
nd. Afterwards McD. <V McP. mort- 

d the same land to the plaintiffs to 
nre the balance then remaining due to 
in. The parcels, after describing the 

i nd, specified the machinery in detail, 
1 concluded, “which are attached to 

freehold and are to be considered as 
xi ures and not as chattels.” The plain- 

took 'l:i- mortgage upon the repro
bation of McD. A McP. that there 
iv no incumbrances upon the property, 
I it was not intended by the plaintiffs 
.live up their first claim to the machinery. 
I hid, 1. That as between the plaintiffs
i McD. A McP. the machinery remained
ii tels, such being the intention expressed 
their agreement, and the declaration to

eontrary in the mortgage was con- 
i to the purposes of that mortgage

I. in any event, was not binding by 
:nis of the misrepresentation.

J That the defendants’ mortgage was 
iject to the plaintiffs’ agreement, and 
b the defendants could not avail them- 

! v s of the declaration in the plaintiffs’

d. The question whether articles are 
-Hires or not depends entirely upon

I The intention, object and purpose 
i ; which articles for the purpose of trade 

manufacture are put up by the owner 
'lie inheritance is the true criterion by 

- hirh to determine whether such articles 
ome realty or not. Water one Engine 
■rks Co. v. Henry, 2 M.R. 169.

1 K'crruled, Andrews v. Brown, 19 M.R.
1, ante.

8. Trade fixtures —Restraining waste
-E.stop/ni.

Held, 1. Prima facie an hotel is part of 
freehold.

2. But if it has been erected by a tenant 
: the purpose of trade it is to be regarded, 

ai the absence of evidence to the contrary, 
a trade fixture.

3. The right of a tenant to remove fixtures 
continues only during his original term 
and «luring such further period of posses
sion by him as he holds the premises under 
a right still to consider himself as tenant.

4. The right to restrain waste, involved 
in the removal by a tenant of a building 
forming pert of tiv freehold, ie clear.

A tenant, who had completed upon 
the demised premises a building, partly 
erect<‘<1 by a former tenant through whom 
he claimed, and which was erected and 
used by both for trade purposes, having 
held over after the expiration of the lease 
to the first tenant, and having subse- 
quently been granted by his landlord a 
new lease, with the usual covenant to 
repair and a proviso that the lessee should 
have the privilege, at the expiration of the 
term, of removing any building erected on 
the demised lands, unless the same should 
be purchased by the lessor at a price to he 
fixed by the l<

Held, that, under the circumstances 
shown in evidence, the building remained 
the property of the tenant as a t rade 
fixture, and could be removed by him at 
any time during the term.

The t«>nant having given a chattel 
mortgage of the building, the building was 
about to be sold at public auction, «luring 
the term, under a provision in the mortgage. 
The landlord, hearing of it, went to the 
place advertised, where he was informed 
that the wife of the tenant was going to 
buy in the building at the auction. 
Satisfied with this he went away before 
the sale, making no objection to it and 
taking no steps to warn bidders of any 
claim that the building had become part 
of the freehold, and had passed to him as 
such; but, on the contrary, giving the 
bailiff conducting the sale a distress 
warrant, under which the landlord was to 
be paid a portion of the proceeds of the

Held, that, as against a purchaser ignor
ant of the landlord’s rights, the landlord 
was estopped from claiming the building 
as a part of the freehold, and from assert
ing any right to restrain the removal 
during the term.

Upon rehearing,
He hi, that the lessor had until the last 

day of expiration of the term to make his 
election to purchase the building; but that, 
not having up to that time made such 
election, the plaintiff had no right to an 
injunction to prevent the removal of the
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building until the expiration of the term. 
Cray v. Maclennan, 3 M.R. 337.

See Replevin, 5.
— Vendor and Purchaser, IV, 5.

FORBEARANCE TO SUE.

See Solicitor and Client, I, 2.

FORCIBLE ENTRY.

Trespass on lands — ( 'riminal Code,
89.
A trespasser upon lands in the occupa

tion of another, although he enters in a 
manner likely to cause a breach of the 
peace and with force sufficient to over
come resistance, cannot be convicted of a 
forcible entry under section 89 of The 
Criminal Code, where the entry was made 
for the sole purpose of seizing and taking 
away goods and there was no intent to 
take possession of the land or to oust tln- 
person in possession or to interfere with 
his actual occupation of it.

Russell on Crimes, (4th ed.) vol. 1, p. 427, 
followed.

Section 89 of the Code was not intended 
to make any change in the former law as 
to forcible entry or to create any new 
offence. Reg. v. Pike, 12 M.R. 314.

See Covenants, 2.
— Trespass.

FOREIGN BANKRUPT.

See Conflict of Laws, 1.

FOREIGN COMMISSION.

See Evidence on Commission.

FOREIGN COMPANY.

See Company, IV, 4.
— Security for Costs, IV.

FOREIGN CORPORATION.

1. Lending money on mortgage
Tax sole — Irregularities —Ranking busi-

A foreign corporation lent money on 
mortgage in this Province. The mortgage 
was executed in tin* foreign country and 
the advances made there. The corpora
tion had no license to do business in 
Manitoba,

Held, that the mortgage was valid and 
vested the land in the corporation.

The plaintiff corporation had for its 
purposes “ The investment of capital 
on the security of real estate, personal 
property, assets and obligations,” and 
was prohibited from engaging ‘‘in the 
business of banking." The plaintiff 
corporation made loans to L. & Co., 
taking notes from which the interest 
was deducted in advance. D., a mem
ber of the firm of L. & Co., made a 
mortgage to the plaintiff corporation to 
secure payment of the moneys so advanced,

IleUl, that the mortgage was not ultra

Held, that,where on a tax sale the deed 
was dated on the 15th of October, 1881, 
and a suit was begun on the 14th of Octo
ber, 1882, the suit was begun “within one 
year from the execution of the deed,” as 
provided by the Statute.

Where the advertisement published 
had no proper description of the lands 
mentioned in it, and the reason why the 
taxes had not been collected was not 
stated,

HeUl, a fatal objection.
Where a sale took place on the 3rd 

of March, and an advertisement appeared 
on 15th, 22nd and 28th of February, it was 
not advertised "at least three weeks in 
succession," us required by the statute.

A tax deed recited that “G., then treas
urer,” &c., sold the lands, and proceeded 
"Now know ye that I, G., treasurer, in 
pursuance of such Act, do hereby grant,” 
&c. The testatum clause was “In wit
ness whereof, 1, G., have hereunto set my 
hand ami affixed the seal of the; munici
pality this,” &c. It was signed. "G.. 
treasurer of municipality of S. and S.” 
and the seal of the municipality was 
affixed. G. was not the treasurer who 
sold, but his successor.

Semble, the deed was invalid.
Held, to a perfect registration it is 

essential that all the requirements of the 
Registry Act should be complied with.
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(J tiare, whether unpatented lands enn 
<old for taxes. Farmers <fc Traders 

i in Co. v. Conklin, 1 M.R. 181.

2. Writ for service out of jurisdiction
Setting aside.
Ihhl, 1. A writ of summons, in form for 
wire in Manitoba, against a foreign eor- 

! Miration having no agent in the Province, 
not a nullity, and (semble), the irregu- 

i rity will be waived by appearance.
J Such a foreign corporation may be 

<1 in Manitoba for work done for the 
"•rporation there.

t. It will be as.sume< 1 that a United 
' itrs corporation is liable to be sued there 

its corporate capacity, until the con- 
ti ary be shown.

1 Service of a writ may be effected 
an 1er Con. Stat. Man., c. 31, s. 32, upon 

foreign corporation out of the juris- 
ih tion, but the service cannot be marie 
upon a mere clerk.

">. Service of such a writ may, under 
•t ion 35, be authorized upon an assistant
re t ary, but it must appear that service 

unot be effected upon one of the proper 
"Hirers of the company, and the nature 

the duties of the office must be shown. 
*>. An order allowing service upon a 

h ign corporation out of the jurisdiction 
>uld be of a notice, not a copy, of the

7. A writ for service in Manitoba may 
issued concurrently with one for service 

upon an alien out of the jurisdiction, 
x An application may be made to set 
de the service of a writ upon the ground 

■ it was not served upon the proper 
"tiicer of a corporation. It is not ncces- 

ry to await the result of a motion to 
inologate the service or for leave to 
oeeed. Crotty v. Oregon Transcontinental 

I M ft.

See Conflict of Laws, 1.
Private Internatio al Law.^

— Production of Doc ments, 8, 12. 
Real Property Act, V, 4.
Scire Facias.
Security for Costs, IV.

FOREIGN COURT.

1. Order for attendance of person 
within jurisdiction for cross-examin- 
tion upon affidavit filed in suit 

i^ending in a foreign court Manitoba 
iilcnce Act, ll.S.M. 1902, c. 57, s. 57, as

re-enacted by 4 <V 5 Edit'. VII. e. 11,8. 1.
1. Section -‘.7 of the Manitoba Evidence 

Act, R.S.M. 1902, c. 57, as re-enacted by 
s. 1 of c. 11 of 4 A: 5 Edw. \ II, does not 
empower the Court to make an order 
commanding the attendance of a person 
making an affidavit in a suit or proceeding 
pending in a Court outside the Province 
of Manitoba for the purpose of being 
cross-examined upon it within the Prov-

2. If an order is made without juris
diction, the right to move for its rescission 
is not lost by laches or acquiescence.

Smurth waite v. Ilannay, (1N94) A.C. 
501, and Hoffman v. ('rerar, [1MM>| 18 
P.R. 473, followed.

3. An order for attendance of witnesses 
for examination for the purposes of a suit 
in a foreign court made under the section 
of the Evidence Act above quoted is only 
an interlocutory order and may be founded 
on affidavits sworn merely on information 
and belief.

4. Such an order, if otherwise properly 
made, may require the witnesses to pro
duce any relevant documents on their 
examination, although the order of the 
foreign court upon which it is founded 
makes no mention of any documents; and 
such production should not be confined 
to documents relevant to the affidavits on 
which it is desired to cross-examine the 
wit nesses or to those in their jHissession, 
but may include all documents relevant, 
to the issue between the parties and either 
in the possession or under the control of 
the affiants.

5. If a party complies with an order or 
delays for an unreasonable time in moving 
against it, he will be precluded thereby 
from objecting to it on the ground of 
irregularities merely. Bank of Xova Scotia 
v. Booth. Dominion Fish Co., Garnishees, 
19 M R. 394.

2. Order for attendance of witnesses 
for purposes of inquiry by foreign 
tribunal —Whether commissioners appoint
ed by the Government of another Frovince 
under an Act of its Legislature are a court 
or tribunal—( Vinstitutional law—? 'lira vires.

1. Commissioners appointed by the 
Government of another Province under 
an Act of its Legislature to conduct an 
inquiry constitute a court or tribunal 
within the meaning of section 57 of the 
Manitoba Evidence Act, R.S.M. 1902, c. 
57, as re-enacted by 4 & 5 Edw. VII, c. 
11, and an order may be made under that 
section at the request of such commis-
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sionera requiring the attendance of wit
nesses in Manitoba to testify as to matters 
within the scope of their commission.

2. If there is nothing to prevent such 
commissioners from coming to Manitoba 
to take evidence, tin* order may properly 
require the attendance of such witnesses 
before the commissioners themselves at 
any place within this Province named by 
them, as well as before an examiner 
appoint! d by t hem.

4L Section 57 of the Manitoba Evidence 
Act may be regarded as relating to the 
administration of justice in the Province, 
also to a matter of a merely local or 
private nature in the Province, and so 
it is not ultra rires of the Local Legislature 
under (he British North America Act,
1*67.

Re Wetherell ami Jones, (1N84) 4 O.R. 
7Id, not followed.

Re Alberta & Great Waterways Ry. Co. 
20 M. K. 007.

See Injunction, IV, 0.

FOREIGN DEPOSITIONS.

See Extradition, 5.

FOREIGN EXECUTORS.

See Rectification of Deed.

FOREIGN JUDGMENT

1. Action on—Evidence—Exemplifica
tion and office copy—Heading.

An action will not lie upon a foreign 
judgment unless it be final. The dis
tinction between a final judgment and an 
interlocutory order discussed.

The plea of “never indebted " is 
applicable to a declaration upon a foreign 
judgment and puts the plaintiff to the

tiroof of a judgment sufficient to support 
iis action.

Judgment of Taylor, C.J., affirmed. 
Graham v. Harrison, l> M. It. 210.

2. Defences litigated in original 
action—Striking out pleas disposed of in 
original action.

Action upon a judgment obtained in 
Ontario for goods sold and delivered to a
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firm of which defendant was a member. 
The defendant defended the original 
action upon the ground that prior to the 
sale of the goods the defendant had left 
the firm and had so notified the plaintiff. 
After a verdict had been entered for the 
ilaintiff the defendant moved in Term 
or a new trial, upon the ground that the 

verdict was against law and evidence and 
the weight of evidence, but his motion 
was refused and judgment was entered for 
the plaintiff. In the present action the 
defendant pleaded the same defence.

On motion to strike out the pleas, upon 
the ground that they delayed and em
barrassed the plaintiff,

Held, that the pleas should be struck 
out, and the plaintiff permitted to sign 
judgment. Gault v. McNabb, 1 M. R. 35.

Distinguished Hickey v. Legresley, 15 
M. R. 305.

3. Defences which might have been 
set up in original action.

Plaintiff, an Ontario solicitor, recovered 
judgment against defendant, a resident of 
Ontario, for default of appearance, in an 
action for professional services.

Defendant applied before the Master 
in Chambers to set aside the judgment, 
alleging that lie had not received properly 
signed bills of costs, that services had 
been charged for which he had not 
authorized and on other grounds.

Mr. Dalton held the judgment good, 
but ordered that on payment of the costs 
of the application, defendant should be 
allowed a certain time to tax plaintiff’s 
bills, the judgment in such case to be 
reduced by the amount taxed off, and 
that, failing such payment and taxation 
within such time, the judgment should 
stand for amount for which signed.

An appeal from this order to a judge 
was dismissed.

Defendant allowed the time limited by 
the Master’s order to pass without paying 
the costs of the application or taxing the 
bills.

In an action on the Ontario judgment 
defendant pleaded:—

Never indebted, and two other pleas 
alleging, respectively, that plaintiff was 
not a duly certified attorney according to 
the law of Ontario, and that he had not 
delivered signed bills according to such 
law, and a fourth plea by way of counter
claim for damages resulting from alleged 
want of skill on plaintiff’s part. The 
plaintiff applied to strike out the defence



FOREIGN JUDGMENT.405

un i lie ground of embarrassment and

Held, that, as defendant could under 
the circumstances of the case have 
ivailcd himself of these defences in On
tario, his pleading them here caused 
embarrassment and delay, and that the 
pleas should be struck out. Meyers v. 
I’rillk, 1 M. R. 27.

Not followed, Hickey v. Legresley, 16
M it. 304.

4. Defences which might have been 
set up in original action -Counter- 
rhim - Foreign affidavits.

A plea to an action on a foreign judg
ment. of the Statute of Limitations, to the 
original cause of action, ought not to be 
.-truck out as embarrassing; a plea of the 
Statute of Limitations being lex fori and 
uie which could not have Been pleaded 
m a foreign country. Nor should a 
counter-claim be struck out where, at all 
events, the defendant was not bound to 
raise it in the original action.

Irregularities in foreign affidavits treated 
leniently.

(Jiuvre, whether the Manitoba statute 
relating to foreign judgments does not 
entitle the defendant, in an action on a 
foreign judgment, to set up any defence 
which he might have set up, if the plaintiff 
had sued on the original cause of action 
instead of on the judgment. British Linen 
( v. McEwan, 6 M. R. 292.

6. Defences which might have been 
set up in original action — Pleading 
Statute of Limitations—48 Vic., c. 15, s. 45, 
.s-». 2—Pleading on the merits.

To an action on a foreign judgment the 
détendant pleaded that he was not at the 
commencement of the suit in which the 
alleged judgment was recovered, or at any 
time previous to the recovery of the 
alleged judgments, resident or domiciled 
within the jurisdiction of the court, and 
that he had no notice or knowledge of the 
-mit, or any opportunity of defending 
himself.

Held, (affirming the decision of Killam. 
J.), that the plea was bad, because it did 
not aver that the defendant was not a 
subject or citizen of the foreign country, 
and not amenable to its jurisdiction.

Fowler v. Tail, 27 U.C.C.P. 417, 4 A.It. 
2<i7, followed.

Mcljean v. Shields, 9 O.R. 699, not foi

ls Vic., c. 15, s. 45, s-s. 2, (R.S.M., c. 1, 
s. 39), provides that “a defendant in any
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action upon a judgment obtained in any 
court out of the Province, or upon a 
foreign judgment, may plead to the action 
on the merits, or set up any defence 
which might have been pleaded to the 
original cause of action tor which such 
judgment has been recovered.”

Held, (reversing the decision of Killam, 
J.), that the defendant in an action on a 
foreign judgment may plead on the 
merits to the action on the judgment, or 
he may set up any defence which he might, 
have set up in an action on the original 
cause of action in the foreign court, but 
he cannot plead a defence wliich he might 
have set up to the original cause of action, 
had it been sued upon in Manitoba, but 
which could not be raised in the foreign

The defendant also pleaded that ‘ the 
alleged cause of action, in respect of which 
the alleged judgment was recovered, did 
not accrue within six years before the 
commencement of the said suit in the 
declaration mentioned, or within six years 
before this action.’’

Held, that the plea was bad for not 
averring that the facts stated therein 
would constitute a defence in the foreign 
court. British Linen Co. v. McEwan, 8 
M.R. 99.

6. Defences which might have been 
set up in original action.

To a count on a foreign judgment the 
defendant pleaded nine pie:us which might 
have been pleaded in the foreign country 
to the original cause of action. There was 
no evidence that they were untrue.

Held, that these pleas could not be 
struck out on the ground of embarrass
ment or delay, and the fact that the 
plaintiffs might lie put to great ex|>cnse 
about procuring evidence in the foreign 
country to meet, by way of anticipation, 
what was set up in the pleas, was no 
ground for striking them out. Inter
national, &e., Carp. v. Great N. W. Central 
Ily. Co., 9 M.R. 147.

7. Defences that had been set up in 
the original action - King's Bench Act, 
R.S.M. 1902, c. 40, *. 38, s-s. (/) -Embar
rassment or delay as grourul of striking out 
pleadings.

The defences that may be set up in an 
action in Manitoba on a foreign judgment 
by virtue of sub-section (1) of section 38 
of the King’s Bench Act, R.S.M. 1902, 
c. 40, are not limited to such as might 
have been, but were not, pleaded in the
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original action, but include such aa were 
actually pleaded there, subject to the 
power of the Court or a Judge to strike 
them out on the ground of embarrassment 
or delay.

In answer to the plaintiff’s application 
to strike out such defences, the defendant 
set ill) by affidavit that he had fully 
intended to defend the Cape Breton suit, 
but that, owing to misunderstandings, he 
was unable to be present when it came on 
for trial and that, as a result, judgment 
went against him by default.

Held, that the defences should not be 
struck out on the ground of embarrass
ment or delay, and, being allowed by the 
statute, must be allowed to stand.

Vault v. Me S’abb, (IKHh 1 M R. 35, 
distinguished on the ground tluit, in that 
case, the defences sought to be raised in 
this Court had lx-en set up in the original 
action and had been fully gone into at 
the trial and finally decided in favor cf 
the plaintiff, and therefore, when pleaded 
in tliis Court, hail probably been struck 
out on the ground of embarrassment and

Meyers v. Pnttie, (1884) 1 M.R. 27, not 
followed.

British Linen Co. v. McEuan, (1892) 8 
M.R. 99, discussed. Ilickey v. Legresley, 
15 M.R. 304.

8. Foreign Statute of Limitations —
Interest on foreign judgment.

In an action commenced in Manitoba 
in 1878, on a judgment recovered in 
Ontario on 7th October, 18G-4, the defend
ant set up that the debt on the judgment 
had been extinguished by R.S.O., c. 108, 
ss. 23 and 15, which declare that no action 
shall 1m; brought to recover any sum of 
money secured by any mort gage, judg
ment or lien, or otherwise charged upon 
or payable out of any lann, etc., hut 
within tm years,etc., and that, after the 
determination of the period limited to any 
person to bring his action, the right and 
title of such person to the land shall be 
extinguished.

Held, that this enactment deprived the 
plaintiffs of their remedy in Ontario 
against the debtor’s lands only, and that 
his personal obligation upon the judgment 
existed for twenty years from the date of 
the judgment under R.S.O., c. til, s. 1, 
which enacts that an action on a covenant, 
bond, or other specialty shall be com
menced within twenty years.

Held, also, that, though interest on a 
foreign judgment could not be recovered

as incident thereto, a jury might allow 
interest as damages, but not more than 
six years arrears. Bank of Montreal v. 
Cornish, T.W., 272.

9. Non-service in original action.
Action upon a judgment obtained in 

the Province of Quebec. Service of the 
writ in the original action had been 
effected by advertisement. Defendant 
never resided in or carried on business in 
the Province of Quebec, and had no 
personal knowledge of the proceedings in 
the action.

Held, that the defendant was not bound 
by the judgment. Schneider v. Wood- 
worih, 1 M.R. 41.

10. Setting aside judgment on —
S pecUd i tutorse ment —Interest.

A foreign judgment constitutes a simple 
contract debt.

Judgment by default, therefore, may 
be signed in an action upon a foreign 
judgment; and also for the costs of a 
motion made in a foreign action.

Final judgment in default of a plea to 
a declaration upon the common counts 
cannot be signed unless particulars have 
been furnished. And quœrc, even if 
such particulars have been served.

The special indorsement upon a writ 
serves as particulars under the common 
money counts of the declaration; and no 
further particulars can regularly be 
delivered without a Judge’s order.

Judgment in default of a plea cannot 
include interest subsequent to the issue of 
the writ although judgment in default of 
appearance may.

Judgment in default of a plea having 
been signed for $4.93 too much, it was set 
aside and not merely reduced by that 
amount, a meritorious defence being 
sworn to. Martel v. Dubord, 3 M.R. 598.

11. Summary judgment in action
on—Liquidated demand.

A foreign judgment is a liquidated 
demand within the meaning of section 34 
of The Queen’s Bench Act, 1885.

On a motion for final judgment, under 
the above section, the non-service of an 
order allowing service out of the juris
diction is waived by the defendant enter
ing an appearance. Whitla v. McCuaig, 
7 M.R. 454.

See Contract, XIV, 2.
— Limitation of Actions, 4.
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See Pleading XI, 16.
— Security for Costs, III, 2. 

Staying Proceedings, I, 1.
— Summary Judgment, III, 1.

FOREIGN LAW.

Sec Criminal Law, XVII, 9. 
— Extradition, 1.

FORECLOSURE.

Ste Mortgagor and Mortgagee, I; VI,
6, 10, 18.

— Real Property Limitation Act, 7.
— Rectification of Deed, 2.

FORFEITURE.

Sec Company, IV, 14.
— Covenants, 2.

Landlord and Tenant, V, 3.
— Registered Judgment, 5.
— Threshers’ Lien.
— Vendor and Purchaser, II, 3, 7.

FORFEITURE OF LEASE.

Si-c Landlord and Tenant, III,.3.

FORFEITURE OF LICENSE.

Sec Ticket of Leave Act.

FORGERY.

False entries—Extradit ion.
Forgery is the falsely making or altering 

a document to the prejudice of another, 
by making it appear ils the document of 
that person. A simple lie, reduced to 
writing, is not necessarily forgery.

Consequently where a bank clerk made 
certain false entries in the bank books 
under his control, for the purpose of 
enabling him to obtain money of the 
bank improperly,

Held, that he was not guilty of forgery. 
lieg. v. Blackstone, 4 M.R. 296.

Sec Rills and Notes; VIII, 6.
— Criminal Law, XVII, 5.
— Estoppel, 3.
— VVill, III, 3.

FORMS.

See Capias, 2.
— Chattel Mortgage, I, 6;1II,^2.
— Election Petition, II.
— Garnishment, I, 9.
— Homestead, 4.
— Interpleader IV; IX, 1.
— Local Option By-lax)-, II, 1.
— Pleading, XI, 1.
— Real Property Act, V, 8,
— Registered Judgment, 4.
— Security for Costs, I, 3.

FRATERNAL ORDER

Secession of Grand Lodge from 
Supreme Lodge —Right of Supreme Lodge 
to operate in territory of seceding Grand 
Lodge and to organize new Grand Lodge 
therein.

Up to the year 1904, the plaintiff 
Grand Lodge of the Ancient Order of 
United Workmen of Manitoba and the 
North-West Territories, which had been 
incorporated under that name in the year 
1893 under the laws of the Province of 
Manitoba, -had been carrying on the 
business of life insurance amongst its 
members in subordination to, and under 
a charter granted to it by the defendant 
Supreme Lodge of the same order, which 
had its headquarters in Texas. In that, 
year the plaintiff Grand Lodge refused 
any longer to be subject to the juris
diction of the Supreme Lodge, or to levy 
or remit to the latter the special assess
ments demanded by it for a guarantee 
fund created for the purpose of meeting 
any excess over estimated death losses 
that might occur in any of the jurisdictions 
under the Supreme Lodge. In 1905 the 
Supreme Lodge suspended the1 plaintiff 
Grand Lodge and organized a new Grand 
Lodge for Manitoba, Saskatchewan and 
Alberta with subordinate lodges, all 
working in harmony with and under the 
control and supervision of the Supreme 
Lodge, and all using the words “Ancient 
Order of United Workmen" as part of 
their names.

These newly created bodies at once 
commenced and thereafter carried on the
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business of fraternal life insurance in the 
same way as it had been carried on by 
the plaintiff Grand Lodge. They issued 
circulars and sent them to the members 
of the plaintiff Grand Lodge who still 
adhered to it as well as to other persons, 
and carried on an active propaganda in 
opposition to the plaintiffs.

Held, (1) The plaintiff Grand Lodge 
was not entitled to an injunction restrain
ing the defendants from using the name 
“Ancient Order of United Workmen" in 
Manitoba and the North-West Terri
tories, or from carrying on business there 
in the name of the Supreme Lodge, 
A.O.V.W., or from collecting any money 
for life insurance from the members of 
the plaintiff Grand Lodge, or from 
soliciting such members to join or con
tract with the defendant Supreme Lodge 
or any of its subordinate lodges.

(2; Although the plaintiff Grand Lodge 
had for a number of years levied and col
lected special assessments for the general 
guarantee fund created by the Supreme 
Lodge as above mentioned, and had 
voluntarily remitted some of these moneys 
to the Treasurer of the Supreme Lodge, 
yét the evidence failed to show that there 
was any contractual relationship existing 
between the two bodies by which the 
former was under any legal obligation to 
pay over to the latter any of the money 
raised by these assessments which had 
not been already paid over.

(3) The defendant Supreme Lodge* was 
not entitled to an injunction forbidding 
the plaintiffs, their members, servants or 
agents, to use the name “Ancient Order 
of United Workmen,” as the plaintiff 
Grand Lodge had been legally incorpor
ated in 1893, with the knowledge and 
consent of the Supreme Lodge, and had 
issued a great many beneficiary certificates 
for life insurance, a great proportion of 
which were still in force. The Supreme 
Lodge incurred no liability under these 
certificates, and to restrain the plaintiff 
from the use of its own name would be 
practically to nullify the powers conferred 
upon it by our Provincial laws for the 
benefit of a foreign corporation not even 
licensed to do business in Manitoba. 
Grand Lodge, A.O. 17. IF. v. Supreme Lodge, 
A.O. l .ir, 17 M R. 3t>0.

FRAUD
1. Deed obtained by Fraud—Intoxi

cation—Evidence.

Plaintiff gave defendant a mortgage 
and subsequently executed a conveyance 
to him of tlw equity of redemption. 
Plaintiff asserted that the conveyance was 
obtained from him by fraud and while 
intoxicated through drink supplied to him 
by the defendant, at his (defendant’s) 
hotel.

Held, that the evidence did not estab
lish the fraud charged.

Held, that though plaintiff was a hard 
drinker he had not become so incapaci
tated for business that equity would 
relieve him from his acts, and the bill 
must be dismissed with costs. Mellroy v. 
I in is, i M. It. Vi.

2. Undue influence - Misrepresenta
tion—notification of bargain.

The plaintiff in this action sought to 
set aside a transfer of land which the 
defendant had obtained from him by the 
exercise of what the Judge held to have 
been both fraud and undue influence, but 
the defendant contended that the plaintiff 
had, after the commencement of the 
action, compromised and settled it by 
signing the agreement referred to in the 
judgment.

A full statement of the facts will be 
found in the judgment.

Held, that the alleged ratification as 
well as the original transfer hud been 
obtained by fraud and undue influence 
and that the transfer should be set aside 
with costs.

Holland's J ur is prudence, p. 222; Bridg
man v. Green, (1755) 2 Vcs. Sr. G27 and 
Moxon v. Hague (1873) L. R. 8 Ch. 881, 
followed. Atkinson v. Borland, 14 M. R. 
205.,

See Bills and Notes^ VIII, 1, 11.
— Criminal Law, XVII, ti.
— Evidence, 28.
— Fraudulent Conveyance, 3, 17.
— Fraudulent Judgment, 4.

- Fraudulent Preference, I, l.
— Misrepresentation, IV, 1, 4; V, 1.
— Mortgagor and Mortgagee, V, 3.
— Pleading, III, 2; VI, 1.
— Principal and Agent, V, 2.
— Principal and Surety, 2.
— Summary Judgment, I, 3.
— Vendor and Purchaser, I, 1; VI,

9, 12.

FRAUD ON COURT.

See Mortgagor and Mortgagee, V, 2.
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FRAUDULENT CONCEALMENT.

See Sale of Land for Taxes, V, 2.

FRAUDULENT CONVEYANCE.

1. Assignment for benefit of cred
itors -Business to be carried on—Reserva
tion of property exempt from execution.

An assignment for the benefit of 
creditors contained the following clauses: 
"Provided always that the said trustee 
shall have power and authority, if he shall 
deem it ex|)edient and for the general 
benefit of the creditors, from time to time 
and as often as he shall deem it proper 
out of the proceeds of the sales of the said 
stock to purchase goods and stock for the 
purpose of enabling him to assort and 
sell off the present stock to the best ad
vantage for the benefit of the creditors, 
hut such purchase shall be made with 
such view, only and not with a view of 
continuing the business bevond a reason
able time. * * * Provided also that the 
said party of the first part, notwithstand
ing anything herein contained, shall have 
the right and privilege if he so elects 
within a reasonable time to reserve to 
himself out of the goods and chattels and 
property hereinbefore conveyed and as- 
signed such property as would be exempt 
from seizure under execution according to 
the laws of the Province of Manitoba.”

Held, that the assignment was not, by 
reason of these clauses, void as against 
creditors. Robinson v. Huston, 4 M. R. 
71.

2. Burden of proof of solvency—
A mendment.

C. P. was indebted to plaintiffs in 
respect of a mortgage upon certain lands 
in Emerson. After default he conveyed 
certain other lands to his son, who im
mediately conveyed them to his (C. P’s.) 
wife. The conveyances were voluntary 
and intended as a “provision for the 
wife so that she could have a house.” 
Previous to the date of the conveyances, 
land had become unsaleable in Emerson, 
and the plaintiff’s security was altogether 
inadequate. There was no direct evidence 
that C. P. had no other property sufficient 
to pay the debt, but there was sufficient 
to lead the court to suspect it. The 
deeds were not registered, but were 
handed to the wife, who was not careful 
to keep them separate from her husband’s

papers. The husband continued to collect 
the rents and to put them into the com
mon purse for household purposes. At 
the hearing the wife, without withdrawing 
her answer, offered to consent to a sale 
and a rateable division among all her 
husband's creditors of the proceeds.

Held, that the conveyance was fraudu
lent as against creditors.

Per Taylor, C.J.—The onus of shewing 
the existence of other property available 
for creditors is upon those supporting a 
voluntary conveyance. The bill was 
originally filed upon a certificate of judg
ment against C. P. alone. He having 
then disclosed the conveyances to his wife, 
she was made a party, the existence of a 
fi. fa. against C. I*, alleged, and the con
veyances attacked as fraudulent against 
creditors. At the hearing it appeared 
that the fi. fa. was placed in the sheriff's 
hands after the bill was filed. Aji amend
ment was allowed in order to make the 
bill one on behalf of all the creditors of 
C. 1*. Dundee Mortgage (fit. v. Peterson, 
6 M. R. fit).

3. Burden of proof of bona fide 
purchase — Exemptions — Real Property 
Act, R.S.M., c. 133, s. 57—Concealed 
fra ml—Ijaclies.

The plaintiffs were judgment creditors 
of the defendant McLean, who at the 
time judgment was recovered was, and 
had since remained, in insolvent circum
stances; and this action was brought to 
have it declared that two quarter sections 
of land which were bought after the 
recovery of the judgment in the name of 
the defendant McKenzie were held by 
her as a bare trustee for McLean, or had 
been fraudulently transferred to her in 
order to hinder and defeat the creditors 
of McLean.

Both parcels of land had formerly 
belonged to McLean, but they had been 
sold for arrears of taxes in lHSti; and sub
sequently the purchasers after negotia
tions carried on by McLean or his solicitor 
«signed the tax sale certificates i<> tin- 
defendant McKenzie, a |K>or girl who 
lived with McLean, her uncle. Tax deeds 
were issued to her by the Municipality and 
certificates of title under The Real Prop
erty Act were obtained for both parcels in 
Miss McKenzie’s name. She claimed 
that she had furnished the money, $125, 
required to acquire the tax sale certificates, 
but the evidence in support of this was not 
satisfactory to the Court which held that 
the onus was upon her to establish this
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fact by clear and convincing proof, and 
the additional sum, about $125 more, 
required to complete the purchases and 
procure the certificates of title was not 
provided by her.

After the purchase, the charge and 
management of the lands were left wholly 
in McLean's hands, and Miss McKenzie 
had never received any rents or exercised 
any rights of ownership except that she 
agreed to a suggestion that her cousin, 
McLean’s son, made to her seven or eight 
years ago, that she should rent them to 
him. But no terms were discussed and 
he had paid her no rent.

The evidence also showed that the 
defendant McLean had himself cultivated 
and managed the farms for his own benefit, 
and had in fact always dealt with the 
lands as if they were his own, but in his 
evidence at the trial he stated that he 
had been working for his son in cultivating 
i he land.

Ilrld, (1) That the plaintiffs were en
titled to the relief asked for and that 
section 57 of The Real Property Act, 
R.S.M., e. 133, as amended by 55 Vic., 
c. 38, s. 1, does not prevent the granting 
of the relief,as it provides that a certificate 
of title is “subject to the right of any 
person to show fraud wherein the regis
tered owner has participated or colluded,” 
and the law declares that such a transac
tion us was held to have been proved is 
fraudulent under 13 Eliz., c. 5, and Miss 
McKenzie participated in it.

Barrack v. McCulloch, (1850) 3 K. iV J. 
117; Merchants Bank v. Clarke, (1871) 18 
Ur. 594; Harris v. Rankin, (1887) 4 M.R. 
129, and Be Massey & Gibson, (1890) 7 
M.R. 172, followed.

(2) The Statute of Limitations could 
not be set up as a defence as the fraud was 
a concealed one, and the plaintiffs, with
out any want of reasonable diligence, 
became aware of the facts only about 18 
months before the commencement of the 
action.

(3) That the defendant McLean, in view 
of the evidence given by himself at the 
trial, was not entitled to claim any part of 
the lands as exempt from seizure and sale. 
Merchants Bank v. McKenzie, 13 M.R. 
19.

Distinguished, Logan v. Rea., 14 M.R. 
544.

4. Conveyance without considera
tion —Exeinption from seizure.

Defendant, J. S., took up a quarter 
section as a homestead, performed settle
ment duties and obtained a patent. He 
then made a conveyance to J. R., and J. R. 
conveyed to M. S., the wife of defendant 
.1. S. Subsequently to these conveyances, 
plaint iff obtained judgments at law against 
the defendant J. S. The conveyances 
were without consideration. J. S. had no 
other property. Within three months 
after the execution of the conveyances, 
executions to the amount of $1,388.38 
against J. S, were placed in the sheriff's

Held, 1. That the conveyances must be 
set aside, and equitable execution decreed.

2. That it is not necessary that the debts 
should have become payable before the 
fraudulent disposal of the property was

3. Exemptions from execution under 
Con. St at. Man. c. 37, s. 85, s-s .8, as 
amended by 47 Vi#., c. 16, s. 6, discussed. 
Brimstone v. Smith, 1 M.R. 302.

6. Crown lands -Purchase of land 
from Provincial Government—Lien on land 
created by purchaser—Subsequent transfer 
oj purchaser’s interest to third party.

The defendant Bourdin purchased the 
land in question from the Government of 
Manitoba in May, 1904, paying $64.00 on 
account and agreeing to pay the balance 
in yearly instalments. In January, 1905, 
lie created a lien on the land in favor of 
the plaintiffs who registered it. He made 
no further payments to the Government, 
but put improvements on the land esti
mated at $100. He gave a quit claim 
deed of it in August, 1906, to the defendant 
Le Seach. The Land Department ignored 
the lien of the plaintiffs and, upon Le 
Seach paying the balance of the purchase 
money, issued a patent for the land to

Held, that it should be inferred from 
these facts that the Government had 
treated Bourdin's interest in the land as 
forfeited because of his default in payment 
and had intentionally disregarded the 
plaintiff's registered lien, and that the 
patent to Le Seach could not be set aside 
for improvidence or on any other ground. 
North-West Thresher Co. v. Bourdin, 20 
M.R. 505.

6. Evidence to establish the fraud—
Purchase of land by debtor in name of 
another—Presumption.

The plaintiff claimed a declaration that 
a certain piece of land purchased from the
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Dominion Government in the name of the 
defendant J. was the property of his 
brother, the defendant R., and should be 
sold to realize the plaintiff's registered 
judgment against R.

At the time of the purchase in 1888, R. 
was indebted to the plaintiff in a sum of 
over 81.8(H) and to another person for 
over 84,000, and it was shown that J. 
had never paid anything on the land 
either for purchase money or taxes and 
had never received anything by way of 
rents or profits; also that the money for 
the first instalment had been advanced by 
another brother, that R. had paid the 
rest of the purchase money from t lu* 
proceeds of tne land, of which he had 
always enjoyed the use and occupation, 
and that the Crown Patent for the prop
erty was issued to J. in 1802 without his 
having applied for it.

The defendants at their examination 
for discovery before the trial swore that 
the whole transaction was bona fide and 
that R. was J.’s agent throughout in 
respect of the property, but R. was not 
called as a witness for the defence. J., 
also, in a letter to R. written in 1889, 
had referred to the property as “your 
land.”

Held, that the proper conclusion upon 
the whole evidence was that the land was 
really R.’s property and had been purchased 
and held in J/s name for the purpose of 
preventing creditors from realizing out 
of it, and that the plaintiff was entitled 
to the relief asked for.

Semble, that, when a defendant who is 
in ( 'ourt does not give evidence to support 
his case, the Judge is entitled to make 
(•very reasonable presumption Against 
him: Barker v. Furlong, [1891] 2 Ch. 172, 
per Romer, J., at page 184. Miller v. 
MrCuaig, 13 M. It. 220.

7. Evidence to establish the fraud —
I. O. U.—Assignment—Interpleader.

An I. <>. U. was made by McD. A: R. 
in favor of McL., and assigned by him to 
the plaintiff. Subsequently McD. & It. 
were served with a garnishee order, in a 
suit of the present defendants against 
McL. attaching all moneys due by them 
to McL.

McD. & R. interpleaded.
Held, upon the evidence, that the 

assignment was only a contrivance* and 
not a real transaction, and was void as 
against the defendants. Bateman v. Mer
chants Bank, 1 M. It. 260.

8. Execution creditor suing on be
half of himself and all other creditors
—Abolition of fi. fa. lands—Multifarious
ness —Bill by execution creditor on behalf 
of all others.

A judgment creditor, although entitled 
to priority over others, may file a bill on 
behalf of himself and the others, to have 
a deed declared fraudulent against cred-

An Act repealed the only statutory 
provisions under which real estate became 
bound by, and could be sold under, writs 
of fi. fa. The same Act provided that 
writs then in the sheriff’s hands “shall 
remain in full force, virtue and effect, 
and may be renewed from time to time.” 
During the following session another Act 
empowered sheriffs to sell lands under 
writs remaining in their hands. Between 
these Acts a bill was filed by an execution 
creditor on behalf of himself and all 
others to set aside a deed.

Held, that under the former Act writs 
remained in the sheriff’s hands in full 
force, but awaiting further legislation to 
enable the sheriff to proceed; and that, 
even prior to such further legislation, the 
plaintiff had a sufficient locus standi. 
Western Canada Loan Co. v. Snoic, 6 M. 
R. 61 Hi.

9. Exemptions —Lien of registered judg
ment—Taking proceedings under, while 
debtor in occupation—County Courts Act, 
R.S.M. 1892, c. 33, ss. 196,197, as amended 
by 55 Vic., c. 7, s. 5—The Judgments Act, 
R.S.M. 1892, c. SO, s. 12.

1. Thu registration of a certificate of 
judgment, under sections 196 and 197 of 
The County Courts Act, R.S.M., c. 33, as 
amended by 55 Vic., c. 7, s. 5, binds and 
charges the land of the judgment debtor, 
though it mav be his actual residence or 
home, and tne creditor may take pro
ceedings to realize whenever the defendant 
ceases to be entitled to claim the property 
as his exemption.

Frost v. Driver, 10 M.R. 319, followed.
2. When a debtor has absolutely con

veyed all his interest in the land on which 
he resides by a conveyance valid and 
binding on him, even when set aside by 
the Court as against creditors, the claim 
that the land is an exemption of his under 
section 12 of The Judgments Act, R.S.M., 
c. 80, can no longer be maintained.

Brimstone v. Smith, (1884) 1 M.R. 302, 
and Massey-Harris Co. v. Warrener, 
17 C.L.T., Occ .N. 409, column 426 supra, 
followed.
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3. Under such circumstances, when the 
debtor lias made a conveyance of his 
home, which is fraudulent against credi
tors under 13 Eliz., e. 5, the creditor is 
entitled to an immediate order for sale of 
the property to realize the amount of the 
judgment and costs.

Taylor v. Cummings, (1807) 27 S.C.R. 
592, distinguished. Uolwrts v. Hartley, 
14 M R. 284.

Distinguished, Logan v. lira, 14 M.R. 
544.

10. Exemptions -Lien of registered 
judgment—Proceedings to realize, while, 
debtor in occupation—Declaration of right 
without order for sale—The Judgments' Act, 
H.S.M. 1002, c. 01, *. 0.

The defendant, Mrs. Rea, who lived on 
the property in question, conveyed it to 
her son without consideration because she 
thought she might thereby prevent the 
sale of the land to realize the plaintiff's 
claim, and both she and her son admitted 
that fact in this action and that the 
property was the mother’s and that the 
son had no interest in it. The plaintiff 
sought a declaration that the land be
longed to the mother and that the son 
held it only as trustee for her and asked 
a sale of the land to satisfy the lien of his 
registered judgment.

Held, that the plaintiff was entitled to 
the declaration asked for but not to a sale, 
as the property was exempt under section 
9 of The Judgments Act, R.S.M. 1902, 
e. 91, it being the actual residence and 
home of the judgment debtor, and not 
worth more than $1,500.

UoUrts v. Hartley, (1902) 11 M.R. 284, 
and Merchants Hank v. McKenzie, (1900) 
13 M.R. 19, distinguished on the ground 
that there both the grantor and grantee 
united in asserting the reality of the trans
fer and neither alleged nor proved any 
trust in favor of the grantor. Logan v. 
Rea, 14 M.R. 543.

11. Grantee liable for proceeds of 
property —Onus as to solvency.

C., being indebted to the plaintiffs in an 
amount exceeding $1,000, part of which 
was shortly coming due, sold his entire 
business, receiving $1,(MX) in cash and 
$3,500 in notes. He transferred the notes 
and all his book-debts to his wife, the 
defendant, and shortly afterwards left the 
country, making no provision for plain
tiff’s claim.

Upon a bill filed to set aside this tran
saction, the wife swore that she had lent 
to C. large sums of money, and that the 
transfer was in consideration of this 
indebtedness.

Held, (reversing Bain, J.)—
1. That the unsupported and bald 

statement of a loan by a wife to a husband 
was not sufficient evidence of a legal 
indebtedness.

2. The onus is upon the grantee in a 
voluntary conveyance, when it is attacked 
by creditors, to show the existence of other 
property available for creditors.

3. The defendant, having sold the notes 
after bill and injunction served, was 
directed to account for the money obtained 
for them. Osborne v. Carey, 5 M.R. 237.

12. Grantor remaining in possession.
A lease made by a debtor, of his farm 

property, under the terms of which the 
debtor was to remain in possession, and 
out of the crop pay himself $1,500, de
clared void as against creditors although 
there was no evidence of financial embar
rassment or inability to pay debts in full. 
Way v. Massey Manufacturing Co., 4 M.R. 
38.

13. Holder in due course —Fraudulent 
assignment -Transfer of overdue promissory 
note—Payment by note—Parties.

Defendant was sued for the amount of 
an account for goods obtained from Spratt

Co., the account having been with 
others sold to plaintiff by the assignee in 
insolvency of Spratt & Co.

Defendant showed that before the 
assignment he had given Sprat t «.V Co. a 
promissory note for the amount of the 
account and that such note was out
standing in the hands of a bank. It 
appeared, however, that before the note 
was given the sheriff had taken possession 
of Spratt & Co.’s business under an order 
for an attachment issued under The 
Queen’s Bench Act, 1895, and that the 
note was in the hands of Spratt & Co. 
until after its maturity.

Held, that defendant could not have 
been compelled to pay the note to Spratt 
& Co., if they still held it, because they 
had no right to the money, that he was 
not liable upon it to the bank which took it 
after maturity, and that plaintiff was 
entitled to judgment.

Held, also, that it was not necessary to 
make the holder of the note a party to the 
action.
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Hertrand v. Hooker, 10 M R. 4V», not 
A I d; , V <;m, 13 M H MS.

14. Husband and wife -tit// of sale— 
A nt e-nuptial seulement.

\ppeal from a County Court in an 
«rpleader issue. The plaintiff, having 

! i-covered a judgment against the husband 
* if defendant in the issue for thy price of 

Main furniture sold to him, issued an 
( veut ion under which the furniture was 

.zed. The defendant claimed the goods 
her property under a bill of sale made 

. her husband to her in pursuance of an 
I it e-nuptial settlement. This settlement 

was executed just prior to the marriage of 
dp- parties in 1893, and provided that the 
husband would forthwith after the cele
bration of the marriage grant and convey 
to his wife all the personal and real pro
perty and life insurance which he owned, 

n. 1 that he would further transfer to her 
within one year other furniture to he 

Itcted by her to the value of $l,.r>00 in 
ill, and would within five years convey to 
' r further real estate to the value of 

'">.000 and increase his life insurance in 
her favor to make a total of §10,000, and 
would keep and maintain the same and 
would pay all taxes, and keep the real and 
personal property insured and bear and 

lstain all expenses of the common 
domicile.

The husband was indebted at the time 
tor the furniture in question, and also to 

! her creditors, and the evidence in this 
md other respects showed in the opinion 
-t the Court that the settlement was 

- ntirely voluntary and without considera- 
' ion, and was not stipulated for by the 

I limant as a condition of the marriage, 
but was made with the intention of 
putting all his property then owned and 
practically all his after-acquired property 
beyond the reach of his creditors.

It appeared, also, that nothing had been 
done to carry out the covenants in the 
marriage settlement for nearly two years 
until the execution of the bill of sale, which 
: lie husband gave to his wife two days after 
i lie service of the writ in the action against 
him. It was admitted that he was then 
insolvent and that he gave the bill of sale 
in order to protect her as a creditor, and 
without any solicitation or pressure from

Held, following Ex ftnrte Kilner, 13 Ch. 
I). 248, and Ex parle Holland, L.R. 17 Eq. 
115, that, the onus of proof was upon the 
claimant, and that both the bill of sale 
and the ante-nuptial settlement were void
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as against thri plaintiff. Mercer v. Peter
son, L.R. 2 Ex. 209, distinguished.

Quaere, whether, if the settlement could 
be considered as valid and binding, the 
bill of sale could he supported as against 
an execution creditor.

Held, also, that as the furniture in 
question had been, since the marriag -, in 
the house occupied by the defendant and 
her husband, the possession must be pre
sumed to have been his and not hers, and 
there was no change of possession at the 
marriage. Rameau v. Margrett, (18941 
2 (j.B. 18, distinguished. Hrownv. Pence, 
11 M R. 409.

15. Limitation of action» —St itu'e of 
Limitations—Amendment after cause of 
action barred—Promissory note— Negotiable 
instrument —13 Eli:., c. 5—Registration of 
certificate of County Court ju lgm°nt, binding 
effect of.

1. An instrument in thn form usually 
called a lien note is not a negotiable 
promissory note: Hank of Hamilton v. 
dillies, (1899) 12 M R. 49», an I th - right 
of action upon it is barred by the Statute 
of Limitations in six years from the due 
date of it without adding any days of 
grace.

2. A voluntary conveyance of land can
not be successfully attacked under the 
Statute 13 Elis., c. 5, on the ba«is of a 
debt due at the time of the conveyance 
but barred by lapse of time before the 
commencement of the action to attack.

Struthers v. Glennie, (1888) H O.R. 720, 
followed.

3. A voluntary conveyance of land, if 
meant to he absolute as between the 
parties, so that the grantee holds it free 
of trust for the grantor, leaves no interest 
in him which can be affected by the regis
tration of a certificate of a subsequently 
recovered County Court judgment against 
the grantor.

A debt of the grantor, though owing at 
the time of the making of such voluntary 
conveyance, became afterwards barred by 
the Statute of Limitations before the 
creditor sued the grantor upon it. The 
grantor neglected to plead that statute 
and judgment was recovered against him.

Held, that, as against the grantee, such 
judgment does not relate back to the 
original debt so as to form the basis for 
an action under 13 Eliz., c. 5. The 
grantee, having once gained the right to 
dead the Statute of Limitations in such 
ast named action, can not be deprived of
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that right by the net or omission of the 
grantor, Keddy v. M or den, 15 M.R. 629.

16. Parties to action -Trustee and 
restai que trust— Grantor not a proper party 
- Trust deed, when revocable—Delivery of 

deal M ultifariousness.
To the creditor’s bill to set aside a con

veyance to a trustee for other creditors, 
the restais que trustent are not necessarily 
parties defendants. It is discretionary 
with the Co irt.

It is not usual in the style of cause to 
describe a party in the capacity in which 
he is made a party, e. y. “Executor of,” 
Ac

Semble, the grantor is not a proper 
party to a suit to set aside a conveyance 
as fraudulent against his creditors.

A bill may be filed by a creditor who has 
not obtained a judgment, on behalf of all 
other creditors, to set aside a fraudulent 
conveyance.

The plaintiff's debt was in respect of 
two promissory notes to which the grantor 
in the alleged fraudulent conveyance was 
an accommodât ion party only.

Quure. Should the other parties to the 
notes have been parties to the bill.

A deed which the grantor has power to 
revoke and which he attempts to use as a 
shield against his creditors cannot be 
otherwise than fraudulent and void 
against his creditors.

Retaining possession of the deed is a 
very strong circumstance to show that it 
was really intended as a shield. So also 
continuing to deal with the property as

The fact that the grantee has sold cer
tain of the lands conveyed to him will not 
prevent a decree being made setting aside 
the conveyance as to other lands.

Quvere. Is a bill to set aside a convey
ance as fraudulent and for administration 
of the grantor’s estate multifarious? 
Leacock v. Chambers, 3 M.R. 645.

17. Pleading.
It is not sufficient in a bill impeaching a 

conveyance as fraudulent against creditors 
to allege that it was made for the purpose 
and intent of defrauding, &c., without 
alleging the purpose and intent to have 
been those of the grantor.

In such a bill the insolvency of the 
grantor is not shown by alleging, (1) that 
at the time of the making of the deed the 
grantor was indebted to the plaintiff and 
others in large sums of money; (2) and 
was not at tin* time of making said deed,

or at any time since, able to pay hi8 
creditors and others, and (3) was and i8 
in fact insolvent.

Charges of fraud must be precise and 
definite. ll’<stern Canada Loan Co. v. 
Snow, 6 M.R. 317.

18. Pleading —Injunction — Parties to 
action—Costs.

The plaintiffs, in an action before judg
ment to set aside alleged fraudulent con
veyances of his property by the defendant 
Wright to his wife, obtained an interim 
injunction to prevent further transfers of 
the property by either defendant.

Held, that the injunction should be dis
solved, because the statement of claipi 
contained no distinct allegation that the 
grantor was indebted to the plaintiffs at 
the time of the alleged fraudulent eon-

Leavo to amend the statement of claim 
was granted; but, as it contained no suf
ficient allegation of the indebtedness of the 
grantor to the plaintiffs or any claim for 
an order against him for payment and it 
could not, therefore, be determined, until 
after the amendments were made, what, 
relief would be claimed against the alleged 
fraudulent grantor which might make him 
a proper party or whether he would or 
would not be retained as a party,

Held, that the plaintiffs should be 
ordered to pay the defendants' costs of 
the mot ion for injunction and of the appeal 
forthwith. Traders liante v. Wright, 17 
M.R. 614.

19. Proceedings to set aside King's 
Bench Art, Hales 507, 742, and 743—Order 
for sale of land to realize judgment—Affi
davits in support of motion for—Evidence 
to prove registration of certificate of judg
ment—(lift from huslmnd to wife made prior 
to incurring of debt.

1. A motion under Rules 742 or 743 of 
the King’s Bench Act for an order to set 
aside an alleged fraudulent conveyance of 
land, and for the sale of the land to realize 
the amount of a registered judgment, is 
not an interlocutory motion within the 
meaning of Rule 507, and affidavits 
grounded merely on informat ion and belief 
are not sufficient to support such motion.

(Hilbert v. Ended a, (1878) 9 Ch.D. 259, 
followed.

2. The only proper evidence of the reg
istration of a certificate of judgment is a 
eertifml copy of it: Massey Harris v. 
Warmer, (1897) 12 M.R. 48.
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3. Where the debt for which a judgment 
was recovered was incurred more than a 
year after the gift from a debtor to his 
wife complained of, and it was not shown 
that the property conveyed constituted 
the whole or even a substantial part of the 
property owned by the debtor at the time, 
the conveyance should not be held to be 
fraudulent. Canada Supply Ca. v. Robb, 
20 M R. 33.

20. Purchaser without notice —
Queen\s lie rich Act, 1895, Rules 803 to 807— 
liana fuie purchaser—(larnishmcnt—Land, 
iideresl in—Vendor's lien.

Plaintiffs moved under Rules 803 to 807 
of The Queen’s Bench Act, 1895. for an 
order for the sale of a parcel of land alleged 
to have been purchased by defendant in 
his wife’s name for the purpose of delaying, 
hindering or defrauding the plaintiffs, as 
judgment creditors of defendant; but it 
was shown on the return of the motion 
that the wife had entered into an agree
ment for the sale of the land to a bona fide 
purchaser who had paid a part of his pur
chase money and entered into possession.

The plaintiffs then served a notice of 
motion on the purchaser, calling on him to 
appear and state the nature of his claim, 
and either maintain or relinquish the

Held, that both motions must be dis
missed, as the purchaser could not be 
called upon to defend himself in such a 
proceeding, and neither the husband nor 
the wife after the sale had any interest in 
the land, within the meaning of the Rules, 
which could be ascertained and sold 
thereunder, and the plaintiffs’ only remedy 
under the circumstances would be under 
the garnishing provisions of The Queen’s 
Bench Act.

A vendor’s lien is not an interest in land: 
Parke v. Riley, 3 E. A A. 215* Perry an 
Trusts, section 238; Overton on Liens, sec
tion 612. It is only a remedy for a debt, 
and is neither a right of property, an estate 
in lands, nor a charge on the land. Rank 
of Montreal v. Condon, 11 M.R. 366.

21. Purchaser without notice —Inter
pleader issue—Sale of lands to daughter of 
judgment debtor—Family transactions.

The judgment debtor having received 
notice of the judgment creditor’s intended 
suit against her went to Winnipeg, where 
her daughter was living, and sold her farm 
to her for the purpose of defeating her 
creditor’s claim, but the daughter was not
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aware of her mother’s purpose in selling 
and, not being informed of the threatened 
suit, paid her money in good faith and 
received a conveyance of the land. The 
daughter then leased the land to her 
brother, and the Judge found that this 
lease was also in good faith. The brother 
cropped the land for himself and after
wards the crops were seized in execution 
against the mother.

Held, that any such crops must be 
deemed to be the property of the son and 
not of his mother as against the execution 
creditor. Although family transactions 
by which creditors are defeated are 
ordinarily looked upon by the Court with 
a good deal of suspicion, yet when the 
evidence is clear and satisfactory they 
will not be set aside. McDonald v. Mc
Queen, 9 M.R. 315.

22. Voluntary settlement 27 Elis. , 
c. 4—Consideration—Subsequent purchaser 
for value.

The wives of the defendants were 
sisters ami, mi the death <>f Nicaetro's 
wife, the defendant Pinaro, from motives 
of humanity and relationship, took over 
and afterwards maintained the infant 
children of Nicastro, with his consent, as 
the latter was, through habitual and 
excessive drinking, unable to take care of 
them. About eight months afterwards, 
Nicastro conveyed to Pinaro the property 
in question, being all he had in the world, 
in trust for the maintenance of the children 
and Pinaro continued to support and 
maintain them. One year later, Nicastro 
gave an agreement of sale of the property 
to the plaintiff for a valuable considera-

Held, (1) At the time of the conveyance 
to Pinaro, lie had a good cause of action 
against Nicastro on the implied contract 
to pay for the support and maintenance 
of the children; and, as a pre-existing debt 
may be a valuable consideration, the deed 
was not voluntary in its inception.

Cracknall v. Janson, (1879) 11 Ch.D. 10, 
followed.

(2) There was, at all events, an ex post 
facto consideration sufficient to support 
the deed, in that Pinaro continued to 
maintain the children for a year before 
the conveyance to the plaintiff.

Prodgers v. Langham, (1675) Sid. 133: 
Johnson v. Legard, (1822) T. <Xt R. 294, and 
Raus/toolc v. Collins, (1871 ) L.R. 6 Ch. 292, 
followed. Eggertson v. Nicastro, 21 M.R. 
255.
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.See Exemptions, 7.
— Garnishment, III, 3.
— Parties to Action, 2.
— Pleading, IV. 1,2.
— Practice, XVII, 2.
— Voluntary Conveyance.

FRAUDULENT DISCHARGE.

See Garnishment, VI, 3.

FRAUDULENT JUDGMENT.

1. Collusive judgment for valid
claim —Confessing judgment—Fraudulent 
preference.

In pursuance of an agreement made 
between the defendant II. (who was then 
in insolvent circumstances) and certain 
of his creditors, two documents were exe
cuted. By the first the creditors released 
11. from all liability in respect of notes 
held for his indebtedness to them, and 
undertook to indemnify him against the 
payment of any such notes as might be 
under discount. By the same instrument 
the original debts were revived, and 
became immediately payable.

By the second instrument the creditors 
assigned all their claims to the defendant 
1). in order that an action might be 
brought for the recovery of all the claims.

It was at the same time verbally agreed 
that such an action should at once be 
brought, and that defendant II. should 
facilitate the obtaining of the judgment.

On the day after the execution of these 
documents, a writ was issued. Service 
was at once accepted by an attorney for 
11. Declaration and pleas were filed on 
the same day. On the day following, the 
defendant was examined on his plea, and 
on the next an order was made striking 
out the pleas, upon which judgment was 
signed and execution issued.

l'l>on a bill filed by a subsequent judg
ment creditor,

Held, upon re-hearing, reversing the 
judgment of Taylor, J., 1 M.R. 135, and 
following McDonald v. Crombie, 11 S.C.R. 
107, that the judgment was not void as a 
fraudulent preference. Union Hank v. 
Douglass, 2 M.R. 309.

2. Evidence to prove the fraud —
Judgment where no debt owing—Interpleader 
—Form of issue—Admissibility of eiidcnce

The fact that a debtor facilitates one 
creditor in obtaining speedy judgment in 
a mode other than those prohibited by 
section 122 of The Administration of 
Justice Act, 1885, (R.S.M., c. 1, s. 60) 
does not, of itself, render the judgment 
void as against other creditors.

An interpleader issue provided for the 
trial of the question whether the writs of 
execution of the plaintiffs against L., or 
some or one of them, were entitled to 
priority over the writ of execution of the 
defendant against L., with respect to the 
proceeds of the sale of the goods and 
chattels of the said L. realized by the 
sheriff.

Held, that it was o|>en to the plaintiffs 
on this issue to show at the trial that there 
was no debt owing from L. to the defend
ant, and that the judgment was merely a 
fraudulent device to defeat, delay or 
defraud creditors, and so void as against 
the plaintiffs.

L. was in financial difficulties and several 
actions had been begun against him by 
creditors, when the defendant, his wife, 
brought an action on two sums of money 
alleged to have been lent by her to L.— 
$1,000 lent in 1888 and $1,200 lent in 
1889. L. was at that time heavily in 
debt. The first sum was paid for loss 
under a policy of fire insurance. The 
insurance, it was alleged, was on goods 
tartly the property of L. and partly of 
iis wife. The insurance was mostly on 

hotel furniture, which was paid for by L. 
The wife claimed part of the insurance to 
have been on her wardrobe, but there was 
no evidence to shew its value or the 
amount for which it was insured. L. 
effected the insurance, paid the premiums, 
and received the insurance money after 
the loss. The second sum was derived 
from property that had belonged to the 
husband and was conveyed to the wife 
without consideration.

The trial Judge found that the debts 
that L. owed at the time of these transac
tions were subsequently paid, and before 
any indebtedness to the plaintiffs arose. 
It appeared, however, that L. during this 
time was not succeeding in his business, 
but running into greater debt.

Held, that these transactions were only 
so many devices to protect the property 
of L., both from existing and future 
creditors. Newman v. Lyons, 8 M.R. 271.

3. Husband and wife—Lea a to husband 
—Evidence—Burden of jnroof—Possession 
by husband of wife's separate estate.
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The plaintiffs, creditors of the defendant 
I. I > , tilnl a hill to Wt aside as fraudulent 
,iml void a judgment recovered by the 
other defendant, E. D.'s wife, against her 
husband, claiming that the husband really 
did not owe his wife the money for which 
die sued him. The defendants in their 
sworn answers both stated that the 
husband did owe the wife the money for 
which the suit had been brought. At the 
hearing the only evidence for the plaintiffs 
was the testimony of some of the creditors 
of the husband, who showed that the 
debtor in giving statements of his affairs 
from time to time had not included the 
alleged indebtedness to his wife, and evi
dence of certain statements made by the 
husband respecting the wife’s suit against 
him.

II>Id, that the statements made by the 
husband were not evidence against his 
wife and, there being no evidence to dis
place the sworn statements of the defend
ants in their answers, that the bill must 
be dismissed with costs.

( )ne of the witnesses at the trial, Mrs. D. 
being present, gave evidence of an alleged 
statement of her husband that her judg
ment was got for a cloud, and plaintiffs’ 
counsel contended that she was bound to 
denv this, relying on Barber v. Furlong, 
llK'.il) 3 Ch. 184.

Held, that such a rule as was applied in 
that case was not applicable in the present 
cm so, and especially since the defendant, 
although sitting in Court, did not under
stand the language spoken by the wit
nesses, but only French.

While there may be a presumption that 
the income of a wife’s separate property 
received by the husband is to be regarded 
in the light of a gift, there is no such prc- 
sumpt ion where he has received the corpus, 
i R.5.M. c. 95, s. 5), and the wife can, with
out any evidence of a bargain or agreement 
for a loan, recover back the corpus of her 
separate estate even after it gets into the 
husband’s jiossession. Thompson v. Did- 
ion, 10 M R. 246.

4. Indicia of fraud -Corroborative testi
mony—Circumstances sufficient to shift onus 
of establishing consideration.

1. M. M. trading as M. & Co., having 
i een carrying on a business of which 
.1 X. M., her husband, was the manager, 
became insolvent. The defendant C., a 
confidential friend of J. A. M., recovered 
a judgment for $3,468.22 against 1. M. M. 
and J. A. M. This suit was brought by
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the plaint iffs—large creditors of M. & Co.— 
to set this judgment aside. I. M. M. and 
J. A. M. refused to attend to give evidence 
at Winnipeg and afterwards at Spokane 
Falls, Wash., U. 8. A. The consideration 
for the judgment was alleged to be $1,450 
accommodation paper endorsed by the 
defendant C.? and $2,000 advanced in 
cash in varying amounts for which no 
receipts had been given and of which no 
entries had been made.

Held, 1. That the transaction, being one 
surrounded by the greatest doubt and 
suspicion and being contrary to the 
ordinary rules of business, could not be 
upheld on the bare evidence of the 
defendant C. alone.

2. That it was incumbent upon the 
defendant C. to have procured the evi
dence of the M’s or to have shewn that 
he had taken steps to procure it. Gowans 
v Cheerier, 7 M R. 62.

6. Injunction to stay proceedings 
upon — Fraudulent preference—Judgmen 
obtained by consent.

The defendant N. being indebted to the 
defendants C. and S., they commenced an 
action against him to recover the amount 
due. An acceptance of service was given, 
appearance entered, declaration and pleas 
filed, an order to strike out the pleas 
obtained, judgment signed and execution 
issued all on the same day. Plaintiffs 
had also obtained judgment and execution 
against N., and now filed their bill to set 
aside the judgment and execution ob
tained by defendants C. and S.

On an application to continue an 
interim injunction to restrain proceedings 
upon the judgment of the defendants C. 
and S,

Held, that the injunction should ‘be 
continued till the hearing. Whit ham v. 
Cooper, 2 M.R. 11.

See Examination of Judgment Debtor,0.

FRAUDULENT PREFERENCE.

I. Assignee for Creditors, Rights

II. Assignment of Chose in Action.
III. Assignments Act.
1V\ Husband and Wife.
V. Insolvent Circumstances.

VI. Pressure and Intent to Prefer.
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I. Assignee for Creditors, Rights of.

Bankruptcy and insolvency—Chattel 
mortgage—Satisfaction of first by second— 
Secrecy, evidence of fraud-—Official assignee.

W. became indebted to defendant, in 
18X0, for moneys advanced; in January, 
1887, defendant pressed W. for security, 
when he gave defendant a chattel mortgage 
on his stock-in-trade; at that time he was 
insolvent. In January, 1889, W. gave 
defendant a second chattel mortgage. 
The two mortgages were identical, except 
in their dates and the times when the 
money was to be paid. The first mort
gage was never filed; the second was. 
Shortly afterwards W. made an assign
ment to the official assignee under 49 
Vie., e. 45 (R.S.M., e. 7).

Upon a bill filed by the official assignee 
praying that the mortgages might be 
declared fraudulent and void as against

Held, that, under the circumstances, 
the first mortgage could not be held void 
as a preference, even if the mortgagor was 
insolvent when it was given. To render 
a transaction void as a preference, it must 
be the result of the pure voluntary act of 
the debtor.

The Moison'8 Bank v. Ilalter, 18 S.C.R. 
88, and Stephens v. McArthur, 19 S.C.R. 
446, followed.

Held, also, that the assignment took 
priority over the first mortgage by virtue 
of its prior filing.

The first mortgage was a good considera
tion for the second. The first was given 
in pursuance of a demand from the mort
gagee that he must have the money or 
security, and that demand must be taken 
as continuing to be made until payment. 
The second mortgage given in substitution 
for the first must be equally as good as the 
first. The second mortgage was not void 
on account of the agreement to postpone 
registration.

As soon as the fact of an assignment for 
creditors has been communicated to a 
creditor who, though he may not execute 
it, does not repudiate it, a binding, irre
vocable trust is created which constitutes 
the trustee a purchaser for value. />< rt- 
raiul v. Parked, 8 M.R. 175.

11. Assignment of Chose in Action.

Pleading.
Plaintiff, as assignee of M. & G., under 

an assignment for the benefit of their 
creditors, sued defendant to recover the

amount of an account due by him to 
M. & ( i. Defendant pleaded that, prior 
to the assignment to the plaintiff, M. tV G. 
had assigned the accounts in question to 
S. by instrument in writing. Plaintiff 
replied, setting up facts showing that the 
assignment to S. was void as a fraudulent 
preference.

Held, on demurrer, that this replication 
was bad because the assignment to S. 
could not be declared fraudulent and void 
in this action, as S. was not a party to it. 
Bertrand v. Hooker, 10 M.R. 445.

Not followed. Clay v. Gill, 12 M.R. 
465.

III. Assignments Act.

1. Assignments Act, R.S.M., 1892,
c. 7, s. 33 63 A 64 Vic. (M.), c. 3, *. 1— 
Trust assignment made to a creditor— 
Pressure — Creditor's knowledge of the 
debtor's insolvency.

Under section 33 of The Assignments 
Act, R.S.M., e. 7, a mortgage given by a 
debtor to a cmlitor to secure his claim 
may be set aside as a preference although 
it has been obtained by pressure and was 
given by the debtor without any active 
desire to prefer the mortgagee to his other 
creditors, if the debtor knew or ought to 
have known that such would be the result 
of giving the mortgage.

When an assignment in trust for credi
tors is made to one of the creditors of the 
assignor, the assignee may under section 
39 of the Act bring an action to set aside 
a fraudulent preference without showing 
the acceptance of the benefit of the assign
ment by any other creditor or communi
cation of it to any other: Mackinnon v. 
Stewart, (1850) 1 Sim. N.S. 76; Siggers v. 
Evans, (1866) •"> E. & B. 867.

An assignment of property made by a 
debtor for the benefit of his creditors 
generally is, by virtue of section 2 (a) of 
the Act, an “assignment under this Act,” 
although the description of the property 
may not be in the words set forth in section 
3 or in words to the like effect.

Held, also, following Stephens v. Mc
Arthur, (1890) 6 M.R. 496, notwithstand
ing the decisions of the Ontario Court of 
Appeal in Johnson v. Hope, (1889) 17 
A.R. 10, and Ashley v. Brown, (1890) Id. 
500, that it is not necessary to show notice 
to the transferee of the debtor’s insolvent 
condition; but that, in any case, if the 
transféré had such a knowledge of the 
debtor’s financial position that an ordinary
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business man would conclude from it that 
tin- debtor was unable to meet his liabili
ties, constructive notice of the insolvency 
-hould be imputed to him.

A ational liank of Australasia v. Morris,
I s«rj] A.C. 287, followed. Schwartz v. 

\Y,nkler, 13 M R. 493.

2. Assignments Act, R.S.M., 1892,
c. 7, s. 33 -till & t»4 Vic. (A/.), c. 3, x. 1 — 
Motive actuating debtor in giving security to 
preferred creditor—Pressure.

In giving the chattel mortgage impeach
ed in this action it appeared that the 
dominant motive of the debtor was to 
make an arrangement for continuing his 
business, the defendant having induced 
him to give it by promises of assistance in 
< irrying him along and in arranging with 
Miher creditors, although not in any 
definite way enforceable in a court of law.

Held, that, under section 33 of The 
\ssignments Act, R.S.M., c. 7, as amended 
by 113 & 04 Vic., c. 3, s. 1, there must still 
be ihe intent on the part of the debtor to 
prefer the particular creditor in order to 
-et aside the impeached conveyance; and, 
while the effect of it may be to place that 
e ml it or in a more advantageous position 
than other creditors and the debtor may 
recognize at the time that such will be the 
effect, yet if he gave it for some other 
purpose or in the hope that lie might thus 
lie enabled to avoid insolvency, it cannot 
be considered that he gave it with intent 
io give a preference and the security 
should stand.

Stephens v. McArthur, (1891) 19 S.C.R. 
449; Xew Prance & Garrard's Trustee v. 
limiting, [1897] 2 Q.B. 19; S. C. sub nom. 
Sharp v. Jackson, [1899] A.C. 419; Lawson 

McGeoch, (1893) 20 A lt. 404, and Arm- 
rong V. Johnson, (1900) 82 O.R. 15, 

followed.
Although the amending Act declares 

that a prima fade presumption of an 
intent to prefer is to arise from the effect 
of such a transaction, this does not justify 
the Court in looking only to the effect and 
refusing to attach any weight to the 
proved facts as to the actual intent. The 

■ resumption, being only prima facie, may 
»e rebutted by evidence.

Held, also, that the Court need not 
determine whether the preferred creditor 
was acting bona fide or really anticipated 
that the other creditors could be arranged 
with and the business continued, it being 
only the debtor's mental attitude that 
should be considered
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Per Richards, J., dissenting.—The 
security having been obtained by deceitful 
representations of the defendant’s agent, 
it should not be allowed to stand, (’od- 
vUlt v. Frost r, 14 M R. 12.

3. Assignments Act, R.S.M. 1902,
c. 8, ss. 40, 48—Action by creditor to set 
aside preference when no assignment under 
Act—Amendment of statement of claim 
after expiration of time limited for suit.

Action commenced on 2nd November, 
1903, to set asidg, R fraudulent prefer
ence, an assignment to defendant, dated 
5th September, 1903, by one Cockrill, of 
certain moneys payable under fire insur
ance policies to secure defendant's claim 
against Cockrill.

No assignment having been made by 
Cockrill under The Assignments Act, 
R.S.M. 1902, c. 8, plaintiffs alleges! in the 
statement of claim that they brought the 
action on “behalf of themselves and all 
other creditors of Cockrill . . . who
arc willing to join in and contribute 
towards the payment of the expenses 
thereof.”

Section 48 of the Act provides that, 
when there has been no assignment under 
the Act, an action to impeach a transaction 
as a fraudulent preference must be brought 
“for the benefit of creditors generally, or 
for the benefit of such creditors as have 
been injured, delayed or prejudiced,” and 
section 40 requires that such an action 
should be brought within sixty days from 
the time the transaction impeached took

On 4th December following, plaintiffs 
amended the statement of claim by 
adding, after the words first above 
quoted, the words, “and the same is 
brought for the benefit of the creditors 
generally of the said debtor.”

Held, that there was no suit brought for 
the benefit of the creditors generally, or of 
such as had been injured, delayed or 
prejudiced, to impeach the transaction in 
question until the amendment of 4th 
December was made, which was more than 
sixty days after the date of the impeached 
transaction; and that this objection was 
fatal, notwithstanding the provision in 
section 48 (l>) that, “in case any amend
ment of the statement of claim be made, 
the same shall relate back to the com
mencement of the action for the purpose 
of the time limited by the 40th section

The right to sue and the relief to be 
given are created by the statute and must
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be const rued strictly. The amendments 
referred to in that provision must, in strict 
construction, be confined to allegations of 
law or fact upon which the relief is to be 
founded, and that provision pre-supposes 
an action to have been commenced in tIn
form provided within sixty days.

Huron v. Coo/ier, (1844) 11 Cl. & Fin. 
559; Bedford v. Boulton, (1H7H) 25 (lr. 501 ; 
II rl.lon V. A eal, (1KS7) lOQ.IU). 394, and 
l/aridson V. < 'ampluil, (1888) 5 M.R. 250, 
followed.

Un the merits, also, the findings of fact 
were that the impeached assignment was 
not a fraudulent preference within the 
meaning of the Act, as it was only the last 
of a series of transactions all connected 
together which should be treated as a 
whole and, so treated, were not ors-n to 
attack. Ferguson Bryans, 15 M.R. 170.

4. Assignments Act, R.S.M. 1902,
c. 8, ss. 41, 44, 45, 46 Salt of stock l>> 
person who assumes liability of insolvent to 
creditor.

A trading firm being indebted to Cl. in a 
large amount and (1. being dissatisfied 
with the payments received and the man
ner in which the firm carried on its busi
ness, but not knowing or having reason to 
believe that they were unable to meet 
their liabilities, an arrangement was made 
and carried out whereby the traders sold 
their stock in trade to L. and received the 
price in cash less the amount of G.’s claim 
which was assumed by L., Cl. giving time 
to L. for payment/ and releasing the 
traders. Within sixty days the trading 
firm made an assignment to the plaintiff 
under The Assignments Act, R.S.M. 1902, 
c. 8, for the benefit of creditors generally.

Held, that, as the sale to L. was not 
impeached, the agreement whereby L. was 
to pay the insolvent’s debt to G. could not 
be set aside as a fraudulent preference 
under section 41 of the Act ; that the effect 
of it was the same as if L. had paid the 
full purchase money to the insolvents and 
they had paid G. in full out of it, and so 
the case came within the saving clause of 
the Act, section 44, protecting payments 
of money, and that there was no assign
ment or transfer of anything by the 
insolvents to Cl. which could be declared 
fraudulent and void under section 41.

Uibbons v. Wilson, (1890) 17 A.R. 1, 
and Johnson v. //<>/« , 17 A.R. 10, followed.

Burns v. Wilson, (1897) 28 S.C.R. 207, 
explained.

Held, also, that the transaction attacked 
could not be held void under section 45 of

the Act, which is limited in its scope to 
transfers of considerations other than 
money, such as bills, notes or goods.

Quœre, whether, if the plaintiff had been 
held entitled to the relief asked for, (1. 
would then have had the right, under 
section 40 of the Act, to have restored to 
him the claim he had previously held 
against a surety for the insolvents, it being 
urged that the discharge of the insolvents 
discharged the surety also. Newton v. 
Lilly, 10 M.R. 39.

6. Assignments Act, R.S.M. 1902,
C. 8, s. 41—Chattel mortgage—Exemptions

A chattel mortgage, although given 
under circumstances entitling a creditor 
to have it set aside as a fraudulent prefer
ence under section 41 of the Assignments 
Act, R.S.M. 1902, c. 8, will, nevertheless, 
he held valid as to any goods covered by 
it which would, under section 29 of the 
Executions Act, R.S.M. 1902, c. 58, be 
exempt from seizure under execution.

Field v. Hart, (1895) 22 A.R. 449, fol
lowed. Bates v. Cannon, 18 M.R. 7.

6. Assignments Act, R.S.M. 1902, 
C. 8, ss. 40, 44, 48 (b) — Knowledge of 
solicitor, when imputed to client—Action by 
judgment creditor of grantor to set aside— 
Parties to action.

1. A judgment creditor has a right to 
bring an action to set aside a fraudulent 
preference given by the judgment debtor 
without setting up that his action is on 
behalf of all the creditors; and, if the 
action was commenced within sixty days 
after the date of the alleged fraudulent 
^reference, the plaintiff is entitled to the 
M-nefit of the legal presumption created 
by section 40 of The Assignments Act, 
R.S.M. 1902, c. 8, in such a case, viz., that 
a conveyance which has the effect of giving 
a preference over creditors or over one or 
more of them shall be utterly void as 
against such creditor or creditors.

Ferguson v. Bryans, (1904) 15 M.R. 170, 
distinguished.

2. Sub-section (/>) of section 48 of the 
Act, providing that one or more creditors 
may sue on behalf of all the creditors to 
set aside a fraudulent preference, has not 
taken away the right of a judgment 
creditor to sue on his own behalf.

3. When it is the duty of the solicitor 
of the alleged fraudulent grantee to 
divulge a fact as to the title, if he is aware 
of it, there is an irrebuttable presumption 
that he gave his client notice of that fact.
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Rolland, v. Hart, (1871) L R. 9 Ch. 978; 
Hail Estate v. Metro frolitan, ( 1883) 3 O.R. 
190, and Schwartz v. Winkler, (1901) 13 
M R. 505, followed.

New trial ordered so that the question 
whether the defendant was entitled to the 
protection of section 44 of the Act, by 
reason of having made “any present actual 
hona tide payment in money,” might be 
determined. Gunn v. VinegrcUsky, 20 
M R. 311.

7. Assignments Act, R.S.M. 1902,
c. 8, ss. 40, 42 and 44 —Insolvency, what 
roust Hates—Security valid as regards fresh 
advances, though void as regards existing 
ih hi — Pressure by creditor—Bills of Sale, 
and Chattel Mortgage Act, H.S.M. 1002,
i. 11—Pleading—Simple contract creditor.

1. A debtor should be held to be “in 
insolvent circumstances” wit hin the mean
ing of section 40 of The Assignments Act, 
R.S.M. 1902, c. S, if he does not pay his 
way and is unable to meet the current 
demands of his creditors and if he has not 
the means of paying them in full out of his 
assets realized upon a sale for cash or its 
equivalent, or when he is not ill a con
dition to pay his debts in the ordinary 
course as persons carrying on trade 
usually do.

Review of authorit ies upon question of 
insolvency.

2. Under section 42 of the Act, a security 
for a debt given to a creditor which has the 
effect of giving him an advantage over 
other creditors will be declared void, not
withstanding that it has been secured by 
pressure on the part of the creditor and 
whether or not the creditor knew of the 
debtor’s insolvency.

3. Under section 44 of the Act, a chattel 
mortage security given to a creditor for 
ni existing debt and also to cover fresh 
advances, although void as to the existing 
debt as being a fraudulent preference, 
should be held good ns regards any fresh 
advances made to the debtor on the 
strength of it.

Madcr v. McKinnon, (1892) 21 8.C.R. 
94"), and Colliding v. Deeming, (1888) 15 
O.R. 201, followed.

4. A simple contract creditor cannot 
make an attack uj»on a chattel mortgage 
under The Bills of Sale and Chattel 
Mortgage Act, R.S.M. 1902, c. 11.

Parkes v. St. George, (1884) 10 A.R. 499, 
and Hyman v. Cuthbertson, (1885) 10 O.R. 
443, followed.

5. When the plaintiff’s statement of 
claim is based ent irely upon the provisions 
of The Assignments Act, it is a departure in 
pleading to set up in the reply a case based 
upon The Bills of Sale and Chattel Mort
gage Act and such case should not be 
recognized : Odgers on Pleading, 9th ed. 
249, 250. Em/rire Sash and Door Co. v. 
Maranda, 21 M.R. 605.

IV. Husband and Wife.

Assignment of debt.
This was an interpleader issue in which 

the plaintiff claimed that certain moneys 
paid into Court by a garnishee under an 
order procured by the defendant, a judg
ment creditor of the plaintiff’s husband, 
had been assigned by her husband to her 
before the garnishee order. Defendant 
contended that the assignment was a 
fraudulent preference, and that the 
husband could not in law assign the debt 
to Ills wife; and, at the trial before the 
County Court Judge, a verdict was 
entered for defendant on the latter 
ground.

Hehl, that the verdict could not be sus
tained upon that ground, but that there 
should be a new trial to enable the County 
Court Judge to decide whether there had 
been a fraudulent preference.

All the Judges agreed that the circum
stances showed that the debtor was 
insolvent, and was aware of his insolvency, 
and that the effect of the assignment was 
to give the plaintiff a preference over his 
other creditors, but they were unable to 
decide whether there was sufficient pres
sure ujwn the debtor to save the assign
ment under Moisons Bank v. Halter, 18 
8.C.R. 888, and Stephens v. McArthur, 19 
S.C.R. 446; as the only evidence on this 
|H)int was that of the debtor, who said 
that he had made the assignment at the 
request of the plaintiff’s solicitor.

The question to be determined in such 
case is whether the debtor was actuated 
solely by a desire to prefer in making the 
assignment, or whether the request to do 
so was the moving cause.

Decision of Parke, B., in Van Casteel v. 
Booker, 2 Ex. 691, followed.

Per Bain, J.—The evidence showed 
there was no real pressure actuating the 
mind of the debtor, and that he had made 
the assignment solely with the intent to 
prefer, and the original verdict for defend
ant should stand. Colquhoun v. Seagram, 
11 M.R. 339.



FR At DF LENT PREFER ENCE.499

V. Insolvent Cibcumstani es.

Intent to prefer.
The plaintiff, being the assignee of one 

Lamonte under an assignment for the 
benefit of his creditors, brought this 
action to set aside a chattel mortgage; on 
Lamonte's stock-in-trade made in favor 
of the defendants, on the ground that 
Lamonte was at the time in insolvent 
circumstances and unable to pay his debts 
in full, and gave the defendants the mort
gage as a preference over his other creeli-

At the* elate* of the mortgage, Lamemte, 
who was it re-tail merchant, hud a surplus 
upon his valuation of his stock eif about 
$1,000, besides a piece of land value*el by 
him at $750. He was carrying a stock e>f 
$900 or $1.000, and had a profitable and 
incre-asing business. Another creditor, as 
his claim was about maturing, notifiée! 
Lamonte that he* insisted upon payment; 
other e*emside*rablc sums were already 
overdue e>r about maturing which it was 
ihipeissible for him to meet at once; and 
taking all the circumstances into con
sideration the preipe*r inference was that, 
even upon the; terms of credit on which 
the sale* was eventually made, Lamonte 
could not at the time of making the* mort
gage elispeisc of his assets for sufficient to 
inert his liabilitie*s.

I hid, that he must be deemed to have 
been then in insolvent circumstances, 
and, as the* giving of the mortgage* was 
entirely at his suggestion and there was 
no pressure on the* part e»f the mortgagers, 
it must he* declared that the* mortgage was 
voiel as against the plaintiff.

Davidson v. Doiajas, (1808) 15 Gr. 347, 
and War nock v. hlocpfer, (1887) 14 O.R. 
288, followeel; the* latter qualifieel to meet 
the; case e»f a man whose* liabiliti«*s are* not 
wholly mntuml and who e*emld sell his 
pre>pe*rty on terms which will enable him 
to pay those which have matured and the 
others as they mature. Such a man 
should not be* deemed to be in insolvent 
circumstances within the* meaning e>f the 
statute*. Bertrand v. Canadian Rubber 
Co., 12 M.R. 27.

VI. Pressure and Intent to Prefer.

1. Chattel mortgage.
The mortgagor was indebted to the 

bank on promissory notes which had been 
renewed from time to time and partly 
re-elue*e*d. The* manager refuseel to renew 
again, and insisted on security, and the
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mortgagor gave* a chattel mortgage under 
the pressure. The; manager swore that 
he; did not know that the* mortgagor had 
other creditors at the time, anel the* mort
gagor swore* that he* gave* the* mortgage 
sole*ly on account of the pressure and to 
gain time.

Held, that the mortgage? was valid. 
Ontario Haul; v. Miner, T.W., 107.

2. Chattel mortgage -Debt secured by 
transferred notes—Statutes—Construction— 
49 Vic., c. 45, ». 2—Locus standi of creditor.

The Manitoba statute, l'.t Vic., e*. 45. 
enacted that certain conveyances should 
be fraudulent against creditors; provided 
for voluntary assignments for the benefit 
e»f creditors, and declared that the assignee* 
shemlel have the; exclusive* right to sue* fen* 
the* rescission of such conveyances ; anel, by 
section 2, “Every gift, conveyance, etc., 
e>f gexds, chattels or e*ffects * * * *
made by a |>e*rse>n at a time when he is in 
in insolvent circumstance's * * * *
with inte*nt to defeat, delay or prejudice 
his creditors, or to give to any erne* or more 
of them a pre*fe*re*nce* over his either 
creelitors or ove*r any erne or more of them, 
or which has such effect, shall as against 
them be* utterly vend.”

Held, 1. That the* statute was intra vires 
of the* Legislature.

2. That the conveyances might be 
attacked by creditors, where no assign
ment hael been maele* by the debtor.

A cre*ditor in geieid faith, and without 
knowleelge that the* debtor was insolvent, 
took from him a chattel mortgage*. The 
transaction was straight forwarel and hon
est, but the “effect” of it was to give the 
mortgagee a preference over other cretli-

Held, that the mortgage was void as 
against creditors.

A chattel mortgage* was e*xpresse*el to be 
to secure payment of $870.34, which was 
the amount owing by the mortgagor to the 
mortgagee. A large* portion of it, how
ever, was represented by notes which the 
mortgage** had, previous to the date of 
the mortgage, transferred to a bank as 
collateral security for his own debt.

Held, that the mortgage was not upon 
that account invalid.

Fish v. Higgins, 2 M.R. 05, followed.
Per Killam, J.—The section of the Act 

declaring certain conveyances fraudulent 
against creditors may be treated apart 
from the other provisions of the statute, 
as an independent enactment; and not, 
therefore, ultra vires by reason only of its
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«oeiation with other statutory pro-

Held, on appeal to the Supreme Court, 
I’attbbbon. J., dissenting), that the word 
preference” in this Act imports a volun

tary preference and does not apply to a 
case where the transfer, has been induced 
by the pressure of the creditor.

Held, further, that a mere demand by 
the creditor, without even a threat of legal 
proceedings, is sufficient pressure to rebut 
the presumption of a preference.

The words ‘‘or which has such effect” in 
the Act apply only to a case where that 
had been done indirectly which, if it had 
been done directly, would have been a 
preference within the statute. The pref
erence mentioned in the Act being a vol
untary preference, the instruments to be 
avoided as having the effect of a preference 
arc only those which are the spontaneous 
icts oi the debtor. Matsons Bonk v. 
Halter, 18 S.C.R., approved and followed.

Stephens v. McArthur, 6 M.It. 496, 19 
SC R. 44ti.

3. Chattel mortgage—Description— 
Inti rpleader—Misnomer.

One of the plaintiffs in an interpleader 
-sue was misnamed, being named “Robert 

Mar Fisher,” instead of “Robert Mar

Ih hi, that this variance was not a 
ground of non-suit, but merely a question 
of identity, which could be shewn at the
i rial.

Her Dubuc, J.—The amendment could 
be made at the trial under section 222 of 
-he U.L.1». Act, 1852.

The goods in a chattel mortgage were 
■ Iescribed as “all and singular the goods 
and chattels hereinafter mentioned and 

I escribed, being all the goods, chattels 
and effects set forth and mentioned in the 
p:ij»er wrning hereunto annexed, marked 
A,’ which goods, chattels and effects are 

situate in a certain building occupied as a 
store by the mortgagor on ... .
together with all the goods, chattels and 
• ITects, stock-in-trade and merchandise 
which the said mortgagor shall hereafter 
purchase from the mortgagees, and place 
in and upon the said premises during the 
currency hereof.”

The schedule annexed was in the form 
set out in the judgment of Killam, J.

Held, (Killam, J., dissenting), that this 
was a sufficient description of the goods 
intended to be mortgaged.

Hovey v. Whiting, 14 S.C.R. 515, fol-
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40 Vic., c. 45, s. 2 (R.8.M., c. 7, s. 33), 
provides that “every gift, conveyance, 
etc., of goods, chattels or effects .... 
made by a person at a time when lie is in 
insolvent circumstances, or is unable to 
pay his debts in full, or knows that he is 
on the eve of insolvency, with intent to 
defeat, delay or prejudice his creditors, or 
to give any one or more of them a prefer
ence over his other creditors, or over any 
one or more of them, or which has such 
effect, shall, as against them, be utterly

Held, that the preference provided 
against in the statute is a voluntary prefer
ence, and does not apply to a chattel mort
gage given under pressure from a creditor, 
and a mere demand without threatening 
legal proceedings is a sufficient pressure 

The Molson Bank v. Halter, IS S.C.R. 
88, and Stephens v. McArthur, 19 S.C.R. 
44(i, followed. Fisher v. Brock, 8 M.R. 
137.

4. Insolvency—38 Vic., c. 5,' s. 59 
(Man.)—13 Eliz., c. 5—Practice—Power 
of Jiulgc to review his own order.

On 29th November, 1870, V., being in 
insolvent circumstances, but not to the 
knowledge of M. T., to whom he owed 
a debt, made an assignment to them, under 
pressure, of moneys coming to him from 
H. on a building contract. On 1st Decem
ber following a stop order in this action 
was made and on 2nd December served 
upon II. In an issue between M. & T., 
the claimants, and the execution creditor, 

Hehl, that choses in action are within 
38 Vic., c. 5, s. 69 (Man.), but that the 
assignment was not void within the pro
visions of that Act.

Upon the construction of that section, 
llchi, (i) that there is no difference 

between it and 13 Eliz., c. 5, except as to 
the preference clause in the former; (ii) 
the questions of bona fides, valuable con
sideration, preference and fraud are for 
the jury, and arc not questions of law; 
(iii) pressure by the creditor upon the 
debtor removes the transaction from the 
operation of the Act; (iv) to bring the 
transaction within the Act both parties 
must be implicated in the attempted 
fraud; (v) the transaction is not fraudu
lent, though its effect may be to defeat or 
delay creditprs, if that be not its object.

Held, that, though it is usual for a 
Judge to review his own order only when 
obtained through mistake, or by unfair or 
fraudulent means, his power to do so
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ext ends to all orders made by himself, 
however deliberately made. Tucker v. 
Young, T.W. 186.

6. R.S.M., 1892, c. 7, 8. 83-Chattel
mortgage.

40 Vie., c. 45, s. 2 (R.S.M., e. 7, s. 33) 
does not make void a conveyance or 
mortgage merely because its effect is to 
give one creditor a preference over other 
creditors, hut there must be an intent to

Semble, the addition of the words, “or 
which has such effect,” has not extended 
the operation of the statute beyond what 
it would have had without them.

Where a chattel mortgage effected a 
preference, but it was given for valuable 
eonsideration and in response to a bona 
Jiile demand from the mortgagee,

Hebl, that the fraudulent intent was 
rebutted.

Mnlsoiis Hunk v. Uniter, 18 S.C.R. 88, 
and Stephens v. McArthur, 19 S.C.R. 440, 
followed. Hoe v. Massey Manufacturing 
Company, 8 M.R. 120.

6. Interpleader issue —A p/teal from 
J uilge's finding of fact.

Since the passing of the Act 47 Vie., 
e. 53, no chattel mortgage can, upon an 
interpleader issue, be declared void under 
Con. Stat. Man. c. 37, e. 96. (Now 
obsolete.) *

Circumstances surrounding the execu
tion of a chattel mortgage, in their ten
dency to show a fraudulent preference, 
discussed; and the trial Judge's finding 
thereon reversed. McMillan v. Bartlett, 2 
M R. 374.

See Administration, 2, 0.
— Fraudulent Judgment, 1.
— Jurisdiction, 10.

FRAUDULENT REMOVAL OF 
GOODS.

See Criminal Law, VI, 4.

FRAUDULENT REPRESENTATIONS.

See Misrepresentation.
— Undue Influence.
— Warranty, 5.
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FUNCTUS OFFICIO.

See Arritration and Award, 13.
— Costs, XI, 7.
— Railways, I, 1.

FUND IN COURT.

See Solicitor's Lien for Costs, 5

FUNERAL EXPENSES.

See Administration, 7.
— Workmen’s Compensation for In

juries Act, 4.

FURTHER DIRECTIONS.

See Costs, X, 4.
— Principal and Agent, V, 9.

FURTHER EVIDENCE, ADMISSION 
OF.

See Real Property Act, I, 7.

FURTHER EVIDENCE ON APPEAL.

See Trespass and Trover, 1.

FURTHER RELIEF.

See Election Petition, VI, 1.
— Vendor and Purchaser, VI, 11, 12.

GAME PROTECTION.

See Constitutional Law, 4.

GAMING.

See Criminal Law, XV, 1, 2, 3.
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GAMING HOUSE.

See Criminal Law, XVI, 3.

GARNISHMENT.

I. Affidavit for, REQUISITES or.
II. Cases in Which No Garnishing

Order can be Obtained Before 
JUDGMENT.

III. Jurisdiction of County Court
Judge.

IV. What May be Garnished.
V. What May Not be Garnished.

VI. Other Casks.

I. Affidavit for, Requisites of.

1. By whom to be mide—Garnishing 
proceeding»—Affidavit by “Servant or

Held, an affidavit for a garnishing order 
must be made by the plaintiff himself, or 
by his attorney, or by some one in the 
plaintiff's employment, conducting his 
business, and in that way having a 
knowledge of his affairs. Lee v. Sutnner, 
: M R. 191.

2. Form and contenta—Debt due— 
Action pending.

Held, that the omission to state in 
terms that "the action is pending,” in an 
affidavit on which a garnishing order is 
made, is a fatal objection to the order. 
Shore y v. Baker, City >f London Fire Insur
ance Co., Garnishees. 1 M.R. 282.

3. Form and contents— Garnishee» 
reside" within the jurisdiction.
An affidavit upon which a garnishing 

order issued stated that the garnishees 
• side—not that they are—within the 

jurisdiction.
Held, sufficient. Hamilton v. McDon

ald, 2 M.R. 114.

4. Form and contenta— Sufficiency 
'—Ijocus standi of judgment debtor.
An affidavit for a garnishing order 

stated:-—“I have reason to believe that 
the City of Winnipeg is indebted to, 
liable to, or under some obligation to the 
défendante.”

Held, 1. Sufficient.
2. That all objections to the validity of 

-famishing orders are open to the judgment 
debtor. St. Boniface v. Kelly, City of Win
nipeg, Garnishees, 2 M.R. 219.
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f-. Form and contents -Evidence of 
indebtedness.

Held, an affidavit for a garnishing order 
must either state positively that the 
garnishee is indebted or liable to the 
defendant, or it must follow the exact 
wording of the amending statute, 40 Vic., 
c. 49, s. 12, that deponent “has reason to 
believe.” It is not sufficient to state that 
the dejionent is "informed and verily 
believes.” Grant v. Kelly, Blanchard, 
Garnishee, 2 M.R. 222.

6. Form and contents—Setting aside

Held, 1. The greatest strictness is re
quired as to the material upon which a 
garnishing order before judgment is ob
tained.

2. The omission of the words "after 
making all just allowances” is fatal, 
although the action be for malicious 
prosecution.

3. A statement that the garnishees (an 
incorporated bank) have an agency and 
branch establishment for the transaction 
of all business of the bank at the City of 
Winnipeg, is not a positive statement 
that tne garnishees are within the juris
diction, and is insufficient .

4. Querre, can a garnishing order be 
obtained in an action for malicious 
prosecution? Nagengast v. Miller, 3 
M.R. 241.

See now McIntyre v. Gibson, 17 M.R. 
423, and Hart v. Dubrule, 20 M.R. 234.

7. Form and contents -Style of cause.
Upon an application to set aside a

garnishee attaching order obtained after 
judgment:—

1. Upon the ground that in the affidavit 
upon which it was granted the names of 
the garnishees appeared in the style of 
cause.

Held, although irregular, these names 
were surplusage.

2. Upon the ground that in the style of 
cause in the order the plaintiff ami de
fendant were not called "judgment credi
tor” and "judgment debtor” but "plain
tiff” and "defendant.”

Held, not a fatal objection.
3. The affidavit as to the garnishees 

being within the jurisdiction was as fol
lows: "I am informed and have reason 
to believe” that so and so, naming them, 
are indebted, &e., to the extent of about 
$120, "And the above named garnishees 
reside within,” &c.

Held, sufficient.
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4. The order attached debts to answer 
a judgment ‘‘to be recovered," whereas 
the judgment had already been recovered.

11 chi, amendable.
A judge has power to rescind the ex 

Ixirh order of another judge. Ontario 
Hank v. Cage, 3 XI.R. 077.

8. Form and contents Residence of 
garnishee -Procedure prescribed by statute.

An affidavit, on which a garnishing 
order was obtained, stated that : "I have 
reason to believe that (• ., as the Clerk of 
the Executive Council of Manitoba, is 
indebted or liable to M., one of the above- 
named judgment debtors, in the sum of 
$200;’’ but omitted to state that the 
garnishee “is within the jurisdiction of 
the Court."

Held, that the affidavit was defective, 
and that the order issued on it was a

Enactments prescribing procedure in the 
Courts are to be construed as imperative.

McKay v. Xunion, 7 M.R. 250, fol
lowed. French v. Martin, 8 M.R. 302.

9. Form and contents - King's Bench 
Act, Rule 700—Substitution of words “to 
the like effect" for words inform.

The substitution, though by an error 
in type-writing, of the word “jointly" for 
the word “justly" in an affidavit to lead 
a garnishing order is not cured by Rule 700 
of the King's Bench Act, permitting the 
use of language “to the like effect” of the 
forms prescribed, and is such a defect as 
cannot be amended ; but the use of the 
word “deductions" instead of “discounts" 
in such affidavit is permissible under the 
Rule, as the two words mean practically 
the same thing in that connection. John
son v. ('hidmers, 19 M.R. 255.

10. Statement of cause of action—
Attachment of money in hands of County 
Court Clerk to which debtor entitled—County 
Courts Ad, R.S.M. 1902, r. 38, s. 265— 
Affidavit for garnishing order, sufficiency 
of, under Form 30—Statement of cause of 
action.

Per Cumberland, Co. J., in 1894.
1. A statement in an affidavit under 

section 205 of the County Courts Act, 
R.S.M. 1902, c. 38, to found a garnishing 
order, “That the said primary debtor is 
justly and truly indebted to me in the
sum of-------- for an account due T & R.
and assigned to me," does not sufficiently 
comply with the requirement. “Here 
state shortly the cause of action in com

mon, plain and concise language," as 
printed in italics in Form 30 appended to 
the Act, as it neither shows the defendant 
clearly what lie is being sued for nor that 
the cause of action is one “for which suit 
may be entered" in the County Court, 
which is necessary under the wording of 
section 265.

2. Money paid into a County Court for 
the benefit of one of the parties to a suit 
in that Court is not attachable in Un
hands of the Clerk of the Court by 
garnishing process at the suit of a creditor 
of such party. Ross x.Goodier, 5 W’.L.R. 
393.

II. Cases in Which No Garnishing 
Order can be Obtained Before 

Judgment.

1. Action for unliquidated damages
—Attachment of debts—King's Bench Act, 
Rule. 759.

The right to proceed under Rule 759 of 
the King's Bench Act for the attachment 
of debts before judgment is confined to 
cases in w4iich the amount of the plaintiff’s 
claim can he definitely ascertained at the 
time the action is brought and the Rule 
does not apply where the claim is for 
unliquidated damages whether arising 
from tort or breach of contract.

Where, therefore, the plaintiff’s claim 
was obviously partly made un of unascer
tained damages and neither the statement 
of claim nor the affidavit contained any 
definite allegation of a certain amount 
having been earned by plaintiff at the 
time the action was brought, an order 
attaching debts before judgment was set 
aside- with costs.

McIntyre x.Gibson, (1908) 17 M.R. 423, 
followed. Ilart v. Dubrule, 20 M.lt. 234.

2. Action of tort—Amy’s Bench Act, 
RA.M. 1902, c. 40, r. 759.

The words “claim or demand" used in 
Rule 759 of the King's Bench Act, R.S.M 
1902, c. 40, are limited by the following, 
words “due and owing" and do not extend 
to a claim in tort for unascertained dam
ages before judgment recovered therefor, 
so that a plaintiff having only such a 
claim is not entitled under that Rule to an 
order attaching moneys due by a third 
party to the defendant to answer the 
judgment of the plaintiff to be recovered.

Grant x. West, (1896 ) 23 A.R 533, fol
lowed. McIntyre v. Gibson, 17 M.R. 423.

See also V. post.
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III. Jurisdiction of County Court

1. To make and set aside orders in 
Queen’s Bench action.

A County Court Judge has power not 
only to grant a garnishee attaching order 
in it Queen’s Bench case, but also to set 
the order aside if improperly issued. 
Thom/won v. Wallace, 3 M.R. 686.

2. To set aside order in Queen’s 
Bench action -Garnishee out of juris-

A County Court Judge has power to set 
ii'iile a garnishing order made in a Queen’s 
Bench action.

A garnishing order was set aside upon 
it appearing that the garnishee did not. 
reside within the, jurisdiction, but was 
there, when served, only temporarily. 
Dick v. Hughes, 5 M.R. 259

?. To enforce trust of money attach
ed County Courts Act, R.S.M., 1902, c. 38, 
ss. 60 (d), 61— Injunction—Fraudulent

l tiller the County Courts Act, U S M., 
1902, c. 38, a County Court has no juris
diction to make an order in garnishee pro
ceedings attaching and prohibiting the 
payment over of moneys owing or accruing 
«lue front the garnishee to a person other 
than the primary debtor, upon the allega
tion that such moneys would, when paid 
<iver, be held by such other person in trust 
for the debtor in consequence of some 
transaction alleged to be fraudulent and 
void as against the creditors of the debtor, 
<»r to make an order for the trial of an 
issue to determine whether such moneys 
were an asset of the debtor or not.

Donohoe v. Hull, (1805) 24 S.C.R., 683, 
followed. Adorns v. Montgomery, 18 M.R.

IV. What May be Garnished.

1. Claim for damages.
A claim against a railway company for 

lamages for injuries sustained may be 
attached by a creditor of the person 
injured.

The fact that a defendant has assigned 
his claim against tin* garnishee is no reason 
for setting aside the attaehing order.

Although an assignee of a chose in action 
may sue in the name of his assignor, and 
not be affected by acts of the assignor, yet 
a cestui que trust cannot, either in an appli

cation at law or by proceedings in equity, 
intervene to prevent the effect of a waiver 
by his trustee of an irregularity in pro
ceedings at law to which the trustee is a 
party. Gcrrie v. Rutherford, 3 M.R. 291.

2. Liability of purchaser of shares to 
indemnify original subscriber against 
future calls on stock Manitoba Joint 
Stock Companies Act, R.S.M., 1902, r. 30, 
s. 68—King's Bench Act, Rules 759, 761—» 
Objection not raised at trial.

1. The purchaser of the assets of a com
pany incorporated under The Manitoba 
Joint Stock Companies Act, R.8.M. 1902, 
c. 30, who agrees to assume the liabilities 
of the company, is bound to indemnify 
the company against its liability for pay
ment of future calls on shares of stock held 
by it in a fire insurance company which 
were only partly paid up at the time of the 
sale, although no mention of such liability 
was made at the time but the purchaser 
was aware thereof; and such liability is 
attachable at the suit of the fire insurance 
company under Rules 759 and 761 of the 
King’s Bench Act for the purjiose of 
realizing on a judgment obtained for the 
amount of unpaid arrears of subsequent 
calls on the shares.

2. Per Duuuc.C.J. An objection based 
on section 68 of the Joint Stock Com
panies Act, that no company incorporated 
under that Act can use any of its funds in 
the purchase of stock in any other cor-

(mration unless expressly authorized by a 
>y-law confirmed at a general meeting, 

and that there was no evidence of any 
such by-law having been passed, cannot 
be given effect to on the hearing of an 
appeal when it was not raised at the trial.

Proctor v. Parker, (1898) 12 M R. 528, 
and Hughes v. Chambers, (1902) 14 M.R. 
163, followed.

Per Perdue, J., dissenting. Although 
not raised at the trial, such objection 
should be given effect to on this appeal. 
Cases cited distinguished on the ground 
that here the evidence all went to show 
that no such by-law had ever been passed 
anil if the objection had been raised at the 
trial the plaintiffs could not have given any 
evidence to overcome it.

3. Per DuBur, C.J. The statute does 
not prohibit a joint stock company from 
holding stock in another corporation, it 
provides only that its funds shall not bo 
used for such purpose unless expressly 
authorized by by-law confirmed at a 
general meeting; and, if it were shown that
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such shares had been acquired otherwise 
than by using any of the funds of the 
company, the holding would be legal.

4. Per Perdue, J. The recovery of the 
judgment by the plaintiffs against the 
company did not estop the garnishee from 
setting up the defence arising out of 
sect ion 08 of the Joint Stock Companies 
Act. Everest it- Strode on Estoppel, p. 55. 
Victoria Montreal Eire Ins. Co., v.Stronu 
Whyte Co., 15 M.R. 045.

3. Moneys in bailiff’s trust account 
in bank -Gam ishing order— Trust funds— 
Bailiff.

Moneys collected by a County Court 
bailiff under executions, and paid into 
what was called a trust account in a bank,

Held, to be attachable by the bailiff’s 
creditors, it appearing that the same 
account was used for his own private 
purposes, (a)

A bailiff is debtor to an execution 
creditor on whose execution he receives 
money; not a trustee for him of the par
ticular fund.

Decision of Taylor, J., 3 M.R. 145, af
firmed.

For a statement of the facts, see the 
former report, 3 M.ll. 145.

Be Monkman <V Gordon, Merchants 
Bank, Garnishees, 3 M.R. 254.

(a) See however, Stobart v. Axford, 9 
M.R. 18.

4. Moneys held in trust -Assignaient 
of future, income and profits.

The plaintiffs, by a garnishee order, 
attached moneys in the hands of the 
garnishees owing to the defendants. The 
defendants had previously assigned to 
trustees for bondholders all the profits and 
income of the concern, and the trustees 
therefore claimed the moneys as against 
the plaintiffs. The deed of assignment 
provided that the defendants might use 
the income assigned in carrying on their 
business until default in payment of the 
bonds, and the plaintiffs’ claim was for 
goods required bv the defendants in the 
ordinary course of their business.

Held, that the defendants, if the 
moneys attached had come to their hands, 
might properly have applied them in pay
ment of the plaintiffs’ claim and that tnf 
claimants were not entitled to them as 
against the plaintiffs. National Electric 
Manufacturing Co. v. Manitoba Electric and 
Gas Light Co., 9 M.R. 212.

V. What May Not be Garnished.

1. Agreement to account for excess 
on re-sale of property Queen's Bench 
Act, 1895, s. 39, s-s. 11, Rule 742— 
Equitable execution.

Where A has sold and conveyed land to 
B under an agreement that if B could at 
any time resell the property for a larger 
amount he would account to A for the 
excess, there is nothing upon which to 
base a garnishing order at the instance 
of a creditor of A, as there is neither any 
debt owing or accruing from the garnishee 
to the debtor, nor any claim or demand 
arising out of trust or contract which 
could be made available by equitable 
execution, nor would it be proper in such 
a ease to appoint a receiver under section 
39, sub-sect ion 11, of The Queen's Bench 
Act, 1895.

The claims and demands referred to in 
Rule 742 of the Act as re-enacted by 60 
Vic., c. 4, are those that would be available 
by equitable execution at the suit of the 
judgment debtor himself, and not at the 
suit of the judgment creditor.

Central Bank v. Ellis, (1893) 20 A ll. 364, 
followed.

Explanation of the term “equitable 
execution.” McFadden v. Kerr, 12 M.R. 
487.

2. Claim under fire insurance policy 
before proofs of loss furnished -
Option to repbice destroyed prop> rty— 
Queen's Bench Act, 1895, Bute 741, as 
amended by 60 Vic. (A/.), c. 4, Buie 742— 
Equitable execution.

1. Under Rules 741 and 742 of The 
Queen’s Bench Act, 1895, as amended by 
60 Vic., c. 4, the claim of the assured, 
under a policy of insurance against loss by 
fire which provides that the loss should 
not be payable until thirty days after the 
completion of the proofs of loss usually 
required, can not be attached by garnish
ing order before such completion, although 
the property insured has been burnt.

Howell v. Metro/>olUan District Co., 
(1881) 19 Ch.I). 508, and Central Bank v. 
Ellis, (1893) 20 A.R. 364. followed.

Canada Cotton Co. v. Parmalee, (1889) 
13 P.R. 308, not followed.

2. The only kind of liability which may 
be attached under the above Rules is a 
purely pecuniary one and must be absolute 
and not dependent tq>on a condition 
which may or may not be fulfilled ; and, 
therefore, where a policy of fire insurance 
contained a condition giving an option to
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th<* company to replace the destroyed 
proj>erty instead of paying the insurance 
money, if they should so decide within a 
certain time, a garnishing order would be 
of no avail, if served before the expiration 
of that time, iis an attachment of the 
insurance money, since it would not then 
be certain that any iieeuniary liability 
would ever arise under the policy : Simpson 
v. ('fume, (1891) 14 P.R., /ter Osler, J.A., 
it p. 386

3. The provision in the Rules as to 
claims and demands which could be made 
available under equitable execution have 
not the effect of making such a liability 
subject to attachment thereunder. Lake 
of the Woods Milling Co. v Collin, 13 M.R. 
154.

3. Debts due to defendant and 
another jointly -jurisdiction, what cor
porations are within it.

Moneys due to the defendant and 
another person jointly cannot be attached 
under The Garnishment Act, R.S.M. 
c. 64, to meet the plaintiff's claim.

Where it is sought to attach moneys in 
the hands of a cov|>oration, it must be 
shown that the Company has an office in 
this Province, and is carrying on business 
t hrough some branch or agency here.

In the case of The Northern Assurance 
< 'ompany, garnishees, it appeared that the 
head office was in Montreal, and that it 
had no office in this Province, although 
there were ]>ersons here who receives! 
applications for insurance and, pending 
the reference of these to Montreal, were 
empowered to grant temporary insurance 
for 30 days, but all applications had to be 
sent to the head office, where they were 
accepted or rejected; the policies were 
issued at Montreal, the premiums were 
payable there, and the amount assured 
was, in case of loss, payable there also.

Held, that this Company could not be 
said to carry on business in this Province, 
or to be within the jurisdiction, so as to 
admit of moneys due by them being 
garnished.

McArthur v. MacdoneU, 1 M.R. 334, 
and Parker v. Odette, 15 P.R. f>9, followed. 
Jiraun v. Dans, Northern Ass. Co., Gar
nishees, 9 M.R. 534.

4. Debtor a trustee—Chattel Mortgage.
Art.

Plaintiff sold a stock of gowls to defend
ant and took a mortgage upon it, and all 
goods which might be afterwards added 
to it, as security for payment. At the

same time an agreement was entered into 
whereby the defendant was to carry on 
business with the stock, and, after making 
deductions for expenses, <Vc., was to 
remit the receipts to the plaintiff daily.

Creditors of the defendant having 
attached, by garnishee orders, certain 
debts due to the defendant for goods sold 
in t he business,

Held, that such creditors were not 
entitled to such debts as against the 
plaintiff.

Garnishee orders take effect only as 
against that which the debtor can properly, 
and without violation of any other rights 
of any one else, grant.

The Chattel Mortgage Act does not 
apply to such a case. Campbell v. Gem- 
mell, ti M.R. 355.

5. Money in hands of County Court
Clerk -County Courts Art, R.S.M. 1902, 
c. 38—Charging order or up/tointment of 
receiver in County Court.

Money paid into a County Court for 
the benefit of one of the parties to a suit 
in that Court is not attachable in the 
hands of the Clerk of the Court by 
garnishee process at the suit of a creditor 
of such party.

Dolphin v.Langton, (1879) 4 C.P.D. 130, 
followed, in preference to Bland v. Andrews, 
(1880) 45 V.C.R. 431.

Ross v. Goodier, denuded by Cumber
land Co., J., in 1894, approved.

Sec I., 10, ante.
Qmere, whether the money could not be 

reached by way of charging order or 
équitable execution as by the appointment 
of a receiver. Otto v. Country, Detour- 
ney, Garnishee. 16 M.R 532.

6. Moneys of a municipality in the 
hands of its treasurer —Municipal taxes.

The treasurer of a municipality is not, 
as such, a “third i>erson indebted or liable" 
to it within the meaning of section 8 of the 
Garnishment Act, R.S.M., c. 64, and its 
funds in his hands cannot be attached to 
answer a debt of the municipality.

Seymour v. Brecon, 29 L.J. Ex. 243, not 
followed. London and Canadian Loan and 
Agency Co, v. Rural Municipolity of Morris 
aiul Whitworth, Garnishee, 9 M.R. 431.

7. Moneys in trust account in bank
—Onus of jtroof where account a mixed one.

Defendant F. A. was, at one time, carry
ing on business in partnership with his 
brother, and plaintiffs recovered a judg
ment against the firm. He was also a
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County Court Clerk, and acted as an 
agent lor two insurance companies and 
two loan companies. In connection with 
these i mployments he opened an account 
m a hank which was styled, "Frederick 
Axford, trust.’’ «m which were de|M>sited 
trust moneys or moneys representing 
trust moneys. Plaintiffs, judgment credi
tor.-, obtain* d an order garnishing the 
amount at tlie credit of the account, and 
then applied to have the money paid over 
to th* in. The evidence showed that F. A. 
drew out from this account moneys for his 
own purposes, or moneys to repay other 
trust moneys received by him before the 
opening of ties account, which he had

llehl, that the improper withdrawal by 
a trustee of moneys from a trust account 
and the improper use by him of moneys 
so withdrawn can never deprive other 
trust moneys lying at the credit of the 
account of their trust character.

In less the money is money with which 
the debtor can deal as his own, it cannot 
be garnished.

Nx here the account is a mixed one, the 
onus is on tin- party seeking to attach it, 
to show that the money is the debtor's 
with which he can deal and, in the absence 
of proof that the account or so much of it 
is his, tin- money will be treated as all 
trust money.

In the absence of clear evidence that 
tin- balance in the account did not consist 
of trust moneys, it should be held to be so. 
Stobart v. Axford, 9 M R. IS.

8. School taxes unpaid School taxes 
not attachable by creditor of School District— 
Public Schools Act Effect of re [teal—
I nterpn lotion Act, H.S.M. 1892, c. 78, ss.
II if- 12, construction of—Public jHtlicy.

The plaintiffs having recovered a judg
ment against a School District sought to 
attach tin- amount levied on tin- garnishee 
for rates or taxes imposed for school pur
poses for tin- years 1HS4 to 1892, inclusive, 
in respect of lands of the garnishee within 
the school district.

Ihhi, that these rates or taxes did not 
constitute a debt, obligation or liability 
which could be attached under the Gar- 
ishment Act, R.S.M., e. 64, to answer a 
claim against the School District.

Per Tayloh, C.J.—The repeal of all 
former School Acts by the Public Schools 
Act of ls'.K) put an end to the right of a 
School District to collect any arrears of 
such taxes and, since the passing of the 
latter Act, School Districts in Manitoba

have no jaiwer to levy or collect taxes, 
but it must be done for them by tin 
municipal councils. The Interpretation 
Act, R.S.M., c. 78, ss. 11 & 12, cannot be 
relicd on to save the right of collecting 
arrears of taxes, because trustees have not 
under tin- rc|»ealing Act any such right.

Per Dibit, J.—It would be against 
public policy to allow the taxes levied by 
a School District to be intercepted by an 
attaching order in favor of a creditor, 
because the trustees might thereby be 
prevented from carrying on the work for 
which the corporation was created, especi- 
ally since the Act provides by section 234 
an adequate remedy enabling a creditor 
to issue an execution with an indorsement 
directing the sheriff to levy an additional 
rate on pro|x-rty owners to pay off the 
judgment.

Per Killam, J.—Without an express 
provision in the statute to that effect, a 
public corporation cannot sue in a Court 
of law to recover taxes levied on a rate
payer under the powers confermi by the 
statute, and, although the former School 
Acts enabled the trustees to take pro
ceedings before certain tribunals to 
enforce payment of the taxes, the ordinary 
relation of debtor and creditor was not 
thereby created, nor were the taxes 
thereby constituted a debt, obligation or 
liability within the meaning of sect ion 8 
of the Garnishment Act, such as can be 
attached in the hands of a ratepayer to 
meet a debt of the cor|>oration. Canada 
Permanent Loan A Savings Co. v. School 
District of East Selkirk, 9 M.R. 331.

VI. Other Cases.

1. Costs —Affidavit disputing liability— 
Form of.

A garnishee, upon the first return of a 
summons to pay over, filed an affidavit 
alleging an assignment of the debt by the 
judgment debtor previous to attachment, 
and also denying the existence of the debt, 
but this denial was not in sufficient form.

Held, that the plaintiff might elect to 
abandon the proceedings without costs. 
Sorth West Farmer \. Carman, 6 M.R. 118.

2. Execution creditor enforcing 
judgment recovered by debtor against 
garnishee.

Held, (affirming Killam, J.), that the 
service of a garnishee attaching order 
binds the debt due by the garnishee, but 
does not transfer to the plaintiff the securi
ties held for the debt or give any right to
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take advantage of the position of the 
debtor in respect of such securities.

An execution creditor cannot, under a 
ti. fa. lands, sell the charge which the 
judgment debtor may have upon the 
lands of a third party by virtue of a 
registered judgment.

If the interest which a judgment debtor 
might acquire in such lands, by docketing 
his judgment under the English statutes, 
could he sold under execution, it would 
only be after such lands had been “deliv
ered in execution bv virtue of a writ.” 
AMI v. Allan, 5 M R. 25.

3. Fraudulent discharge given to 
defeat creditors— Chattel mortgage—Dis
charge not under seal—Debt not paid.

1 B was indebted to J. B. in the sum 
of $500. More than six years after the 
cause of action arose, and when the debt 
was barred by the Statute of Limitations, 
1. B. executed a chattel mortgage under 
-eal in which he covenanted to pay J.B. 
the $500 with interest. Afterwards I. B. 
learned that this debt could be garnished 
by J. B.’s creditors and, with a view of 
preventing this, he induced J. B. to execute 
a discharge of the mortgage, but no money 
was paid. The discharge was in the 
statutory form but not under seal.

The plaintiffs obtained a judgment 
tgahist .1. B. and garnished 1. B.

()n the return of a summons to pay over, 
an interpleader issue was directed to 
determine the validity of the discharge. 
On the trial of the issue,

Held, that the discharge was fraudulent 
and void as against creditors. Manitoba 
-V A . W. Co. V. Ilottnn, «.* M R. 188.

4. Interpleader upon suggestion of 
another claimant —-Payment into court— 
Suggestion of third /tarty.

Garnishees paid the money attached 
into court, making no suggestion of the 
existence of any other claimant. Upon 
plaintiff's motion for payment out, two 
• •f the defendants contended that the 
garnishees were not indebted to the 
defendants at all, but to another firm of 
which the defendants and another were 
members, and of which one M. was 
assignee. An order was therefore made 
for the trial of an issue between the 
plaintiffs and the assignee as to whether 
the garnishee was indebted to the defend
ants. The plaintiff appealed.

Held, that, inasmuch as the garnishees 
had not made any suggestion of another

claimant, the order should have directed 
iayment to the plaintiffs, and the assignee 
)e left to his action against the garnishees.

Rolterts v. Death, H Q.B.D. 319, dis
tinguished. Ontario Hank v. Haggart, 5 
M R 204.

6. Judgment creditor enforcing 
judgment recovered by debtor against 
garnishee.

B. & I*, had a judgment against A., 
McA. obtained a judgment against B. <fc 
1'. and garnished A.

Held, that McA. had no right to enforce 
the judgment of B. & I*, against A., nor 
to rank under that judgment as against 
the lands of A. in a contest for priority 
among his judgment creditors. Abell v. 
AUnn, 3 M R. 407.

Affirmed, 5 M R. 25.

6. Liability of purchaser of land 
after assignment of agreement to 
third party—Order as to /tayments still 
to fall due—King's Bench Act, Rule 704.

1. A purchaser of land from a defendant , 
under an agreement providing for pay
ment by successive annual instalments, 
cannot escape liabilitv under a garnishing 
order, served upon him in a suit by a 
creditor of the defendant, by subsequently 
assigning his interest in the land to 
another person and procuring the latter 
to assume liability for the remaining 
instalments; and, although none of the 
instalments are due when the order is 
served, yet they are all covered by it to 
the extent necessary to satisfy the plain
tiff’s claim.

2. After the maturity of one of the 
instalments, the plaintiff is entitled, under 
Rule 704 of the King’s Bench Act, to an 
order for payment not only of the overdue 
instalment, but also, when due, of those 
still to fall due, until the judgment is 
satisfied. Smith v. Van Huren, 17 M.R. 
49.

7. Non-resident garnishee —dam ist,ce 
(a corporation) not within the Province.

Application by defendant to set aside a 
garnishing order. The debt alleged to be 
due by the garnishees was in respect of a 
life insurance policy. The Insurance 
Company (the garnishees) had no office 
in the Province. L. & K. acted as its 
agents in Winnipeg, having power merely 
to receive applications for insurance. 
The premiums were payable at Montreal,
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and the amount insured in ease of death 
was also payable at Montreal.

Held, that, as the Insurance Company 
could not be sued in this Province, the 
garnishing order should be discharged. 
McArthur v. Macdonell, 1 M il. 334.

8. Payment by garnishee after no
tice of assignment Landlord and tenant 
—Setting aside order—Parties—Amend
ment—Notice of assignment under 4 <& 5 
Anne, c. 10, s. 10.

One Henry Foulds, having leased a 
parcel of land to the defendant, assigned 
the reversion to trustees for the plaintiff. 
On the first of April, 1895, the defendant 
owed $90 for rent of the premises, and 
soon afterwards a judgment creditor of 
Henry Foulds obtained an order attaching 
this rent. In May following an order was 
made for the payment of the $90 to the 
judgment creditor, no one appearing to 
show cause so far as the order showed. 
Thereupon the defendant paid the rent as 
required, by the order, although he had 
notice of the assignment, iis the Judge at 
the trial found, before the service of the 
attaching order. The plaintiff then 
brought this action to recover the $90.

Held, 1. That the payment to the 
garnishing creditor was no defence, not
withstanding that the order had not been 
set aside: In re Smith, 20 Q.li.D. 321, 
distinguished.

2. That it was not necessary for plain
tiff before suing to take proceedings under 
Rule 125 of the Queen’s Bench Act, 1895, 
to set aside the attaching order.

3. That plaintiff was not entitled to 
bring this action in his own name, but 
that leave to amend by adding the trustees 
as plaintiffs should he allowed under 
Rule 338, Queen’s Bench Act, 1895. 
dandy v. dandy, 30 Ch.D. 57; Woodward 
v. Shields, 32 V.C.C.P. 282, and Alcduin 
v. Fretts, 13 O R. 699, followed.

4. That notice of the assignment should 
have been given by the trustees, as 
required by the statute 4 & 5 Anne, e. 16, 
s. 10, but iis defendant had received notice 
no effect should be given to this objection, 
following Lumley v. Hodgson, 16 East, 99.

Ordered, that, upon plaintiff filing 
within a week the written consent of the 
trustees to be added as co-plaintiffs, the 
statement of claim be amended accord
ingly, and judgment entered for the 
amount sued for and costs, except any 
costs of making the amendment. Foulds 
v. Chambers, 11 M R. 300.

9. Priority—.SVimjf and deputy sheriff. 
A garnishee* order was taken out in the

first suit in the County Court at Emerson, 
and served on sheriffs bailiff at Emerson 
and the deputy sheriff at Winnipeg.

In the second suit a garnishee order 
issued out of the Court of Queen’s Bench 
was served on the sheriff personally, sub
sequently to the service effected in the 
first suit.

Plaintiff in the first suit took out a 
summons to settle the priorities.

Held, that service on the deputy sheriff 
in his office during office hours was good 
service on the sheriff, and therefore an 
order so served had precedence over an 
order subsequently served on the sheriff. 
Peach v. droves, Dominion Type Co. v. 
Graves, 1 M.lt. 26.

10. Privity between debtor and gar
nishee.

The defendant was an Indian agent in 
Manitoba of the Government of Canada, 
and was paid his salary through the 
branch of the Ontario Bank at Winnipeg. 
The Bank, without any communication 
with the defendant, placed two successive 
months’ salary at his credit when due, 
against which attaching orders were 
issued by M., the assignee of a judgment 
obtained by the Bank against the defend-

Held, that, notwithstanding what was 
done by the Bank, no privity having been 
established between it and the defendant, 
the money still remained under control 
of the Crown and could not be attached. 
McAlicken v. Clarke, T.W. 157.

See Arbitration and Award, 8.
— Banks and Banking, 2.
— Bills and Notes, VII, 2.
— Company, IV, 4.
— Conflict of Laws, 1.
— Evidence. 1, 2.
— Fi. Fa. Goods, 4.
— Fraudulent Conveyance, 20.
— Interpleader, V.
— Mortgagor and Mortgagee, VI, 7.
— Practice.
— Staying Proceedings, III, 2.

GAS INSPECTION ACT.

R.S.C. 1906, c. 87, ss. 31, 34, 44, 59, 60
—Liability of consumer to pay for gas when 
no certificate posted up as required by section
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11 a ml no tent made as provided by section 34
Obligations of com/tany supplying gas in 

a place for which there is no local insjtector.
1. Sect ion 34 of the Gaa Inspection Act, 

K.S.C. 1900, c. 87, only makes the sale of 
g:is illegal after notice to the undertaker 
of the location of the testing place pre
scribed by the Department of Inland 
Revenue and until the connections speci
fied in that section are made.

2. Section 44, requiring the posting up 
nf the certificates of tests made by the 
inspector, does not become operative till 
-n t ion 34 has been acted on and a testing 
place prescribed and notified by the 
undertaker.

3. The penalties provided for by sec
tions 59 and 60 for failure to procure and 
post up the certificates of tests required 
by section 44 and for selling gas before 
connections have been made with the 
,. sling place, &c., arc not incurred when 
section 44 has not become operative by 
notification to the undertaker of the pre
scribing of a testing place.

Per Phippen, J.A., Sections 34 and 44 
are both subsidiary to section 31, which 
limits the obligations therein imposed to 
undertakers ‘‘in any city, town or place 
for which there is an inspector of gas,’’ and 
tin- provisions of sections 31 to 47, inclu- 
-ive, are not applicable to places for 
which t here is no local inspector. Carberry 
(las Co, v. Hallett, 17 M.R. 525.

See also Man. Elec. & (las Light Co. v. 
Currie, 4 M.R. 210.

GAS METER.

See Illegality, 2.

GIFT.

1. Delivery.
Actual delivery of the thing is a neces

sary ingredient of a valid parol gift or, in 
other words, a gift is a transaction con
sisting of two contemporaneous acts, the 
giving and the acceptance, and these acts 

innot be completed without an actual 
delivery of the subject of the gift.

Under the circumstances set out in the 
judgment, there was not a sufficient de
livery of the chattel claimed to have been 
given away by the plaintiff.

522

Irons v. Smallpiece, (1819) 2 B. <fc Aid. 
661; Cochrane v. Moore, (1890) 25 Q.B.D. 
57, and Re Bolin, (1892) 136 N Y. at p. 180, 
followed. Hardy v. Atkinson, 18 M.R. 
351.

2. Possession Acceptanee.
Plaintiff’s father in his lifetime pur

chased a piano which, after delivery at his 
home, he gave to the plaintiff then living 
with him. She accepted the gift and it 
was afterwards treated as her property.

Held, following Winter v. Winter. (1801) 
4 L.T. 039, and Kilpin v. Hatley, [1892) 1 
Q.B. 583, that the title to the piano was 
complete in the plaintiff, and she was 
entitled to recover it from the defendant 
in spite of an alleged subsequent sale by 
the father to the latter. Tellicr v. 
Dujardin, 10 M.R. 423.

See Infant, 7.

GOOD IN PART AND BAD IN PART.

See Chattel Mortgage, V, 3.
— Crown Patent, 5.
— Demurrer, 3.
— Illegality, 4.
— Local Option By-law, I, 2.
— Pleading, XI, 10.
— Railways, II, 2.
— Sale of Land for Taxes, III, 2.
— Taxes.

GOODS IN CUSTODIA LEGIS

See Stoppage in Transitu.
— Trespass and Trover, 2.

GOODS IN STORAGE.

See Sale of Goods, II, 3.

GRAND LARCENY

See Extradition, 1.

GRANT OF CROWN LANDS BY 
STATUTE.

See Crown Lands, 2.
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GROWING CROPS.

Mortgage of—Mortgage of crop* to be 
grown Equitable security—Bills of Sale 
Art, H.S.M. 1892, r. 10, ss. 3 and 4—57 
I’m*., r. 1, *. 2, (.If).

Interpleader issue bet ween plaint ills 
mill Massey-llurris Co. claiming under a 
chattel mortgage made in 1S93, by which 
defendant agreed that all the crops of 
grain which the mortgagor might from 
time to time grow on the land, until the 
whole principal and interest secured by 
the mortgage should be paid, should he 
included in the mortgage, and that the 
mortgagor would from time to time u|Kin 
request execute such further mortgage or 
mortgages of such crops to the intent that 
such crops should lie effectually held as a 
security for the payment of the debt 
thereby secured.

The plaintiff's execution was not placed 
in the bailiff’s hands until February, 1896, 
and under it the defendant’s crops grown 
in 1896 had been seized.

Ihhi, that, while the instrument relied 
on could give no title at law by itself, yet 
a Court of Equity would enforce the 
agreement to give the further security 
and, considering that done which ought 
to be done, would attribute the title to 
the mortgagee, and restrain others from 
interfering with the property to his injury, 
and that such a title can be asserted in an 
interpleader issue against an execution 
creditor, and that section 4 of The Bills of 
Sale Ad. R.S.M., c. 10, had not the effect 
of doing away with the equitable principle 
referred to, which existed independently of 
the statute.

I It Id, also, following Clifford v. Logan, 
9 M R. 423, that an instrument creating 
only an equitable charge of this nature 
upon property not at the time in existence 
did not, before the Act, 57 Vic., c. 1. s. 2, 
(M ), come within section 3 of The Bills of 
Sale Act so as to require registration to 
make it operative as against an execution 
creditor, and the Act of 1894, repealing 
section 4 of The Bills of Sale Act and sub
stituting a new sub-section, did not affect 
a prior existing instrument. Hank of 
Hritish Xorth A merica v. McIntosh, Massey- 
Harris Co., Claimants, 11 M.R. 503.

Sir Chattel Mortgage, II. 1,2, 3.
— Mortgagor and Mortgagee, VI, 5.
— Partnership, 6.

GROWING HAY.

See Contract, XV, 15. 
— Hay.

GUARANTY.

1. Indemnity -Oral promise to ttnsicer 
for the debt of another—Statute of Frawls, 
29 Car. 2, ch. 3, s. 4.

The plaintiff had supplied goods to the 
defendants, the Lindsay Co., in which the 
defendant Finn held most of the stock, and 
was pressing for payment, when Finn 
verbally promised to pay the debt or see 
it paid if plaintiff would extend the time 
for payment and continue to supply 
goods to the Company, and that he would 
“go good” for such past and future 
indebtedness.

Held, that this promise was a “promise 
to answer for the debt of another" within 
section 4 of the Statute of Frauds, and 
that, as it was not in writing, an action 
for the breach of it could not be main-

Beatlie v. Dinnirk, (1896) 27 O.R. 285, 
and Harburu & Co. v Martin, [1902) 1 
K.B. 778, followed. Shea v. George Lind
say Co., 20 M R. 208.

2. Offer and acceptance Liability of 
debtor to guarantor who has paid creditor.

A creditor offered to fill defendant's 
order for goods sent by the plaintiff, the 
creditor’s agent, and to allow him an extra 
commission if lie would guarantee the 
account. The plaintiff replied that he 
would guarantee the account for that 
season only.

Held, that the plaintiff was bound by 
the guaranty, whether he had notice <>f 
the shipment of the goods or not, and, 
being so bound,. was entitled to recover 
from the defendant the amount paid under 
the guaranty which, as found upon the 
evidence by the trial Judge,had been given 
at defendant’s request.

Brandt on Suretyship, par. 213, referred 
to.

Sleigh v. Sleigh, (1850) 5 Ex. 514, dis
tinguished.

The terms of sale of the goods were 
“four months, or 5 per cent off 30 days,” 
and the creditor had taken defendant’s 
note at four months for the amount of the 
account, but the plaintiff knew the terms 
and had agreed to them.

Held, that, although the time of pay
ment was ioned beyond the time50^2
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mentioned by plaint iff in his guaranty, yet 
lie was bound by it as it should be pre- 
- limed that he had guaranteed the account 
payable on the terms to which he, as the 
creditor's agent, hud agreed. Fraser v. 
Douglas, lti M.R. 484.

See Contract IX, 3; XV, 8.
- Principal and Surety, 3.

GUARANTY BOND.

See Principal and Surety, 2.

GUARANTY INSURANCE.

See Principal and Surety, 3.

GUARDIAN

See Infant, 10, 12.

HABEAS CORPUS.

.S'- < Conviction, 2,
Criminal Law, XIII, 4; XV,1,2,3,4 ;

XVI, 5, 6; XVII, 8, 10.
Infant, 5.
Military Law.

HAIL INSURANCE.

See Mutual Insurance.

HALF BREED LANDS.

See Equitable Assignment, 2.
Sale of Land for Taxes, X, 7.

HALF-BREED LANDS ACT.

1. Conveyances by half-breed child
ren —Construction of Con. Slat., c. 43, s. 3. 

In answer to a question submitted by 
Registrar-General, for the opinion of 
Court as to the construction of Con.

Stat., c. 42, s. 3, tin* following report was 
returned.

Killam, J.—(After discussing the 
matter at some length), 1 shall therefore 
certify to the Registrar-General that, in 
my opinion, the third section docs not 
apply to a half-breed minor betwn-n 18 
and 21 years of age, or empower him to 
convey or otherwise dispose of any portion 
of the 1,400,001 ) acres of land that lie may 
be entitled to by inheritance or purchase, 
but that it empowers such half-breed 
child merely to convey or dispose of such 
specific portion of the 1,400,000 acres as 
may have been allotted to him bv the 
Crown as his own share of those lands lf< 
Catnpbell, 5 M.R, 262

2. Conveyance by infant —Consent of 
husband of illegitimate infant—Construction 
of Man stat. 16 <v 17 Vic., <■. 29, •. 1 - 
Infant, conveyance by, voidable—Cham/ierty.

The Statute of Manitoba,46 & 47 Vie., e. 
29, s. 1, which was passed to remove doubt 
as to the proper interpretation of section 3 
of the Half-Breed Lands Act in theC.S.M., 
did not apply to married illegitimate 
children, so as to obviate the necessity of 
procuring the consent of the husband or 
wife of such child to a conveyance made 
during minority.

Held, also, that a conveyance to the 
defendant math* by an infant was not 
binding on her when she came of age, and 
was voidable at her option, and that she 
effectually avoided such conveyance by a 
conveyance of the lands to the plaintiff, 
executed a few months after she came of 
age.

Held, also, that, although the plaintiff 
knew of the former sale to defendant and 
the transaction on his part was disreput
able. it was not champerty for him to 
purchase the land as he did. Robinson v 
Sutherland, 9 M R., 199.

3. Infant's Land, sale of —Order for 
side—Coin/dying with conditions of—Con
veyance before order made — Purchase 
money—Payment into court of—Condition 
precedent.

In an issue under the Real Property Act, 
the plaintiffs claimed title under a sale of 
a half-breed infant's lands alleged to have 
been made pursuant to an order of the 
Court. The order, purporting to be made 
in the matter of N.D., an infant, and dated 
9th November, 1880, directed that the 
lands be sold to St. P. for $200, and that, 
upon payment into court of the purchase
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HAUNTED HOUSE.

See Slandkr of Heal Estate.

money to the credit of the matter, A. I)., 
the father and next friend of the infant, be 
empowered to make and execute a proper 
deed of conveyance to the purchaser. 
A deed to St. 1* was produced at the trial, 
which recited t hat it was made pursuant 
to an order of the Court. It was executed 
by the infant by his next friend for the 
expressed consideration of $200 and there 
was a receipt for the money endorsed 
thereon and signed in the same way. The 
deed was dated the 11th October, 1HH0, 
and then* was no other evidence of the 
time of its execution. The money was 
not paid into court until the 23rd Septem
ber, 1881, and on the 30th August, 1881, 
St 1*. had re-sold the land for $546 to II., 
who appeared to have paid the money 
into court.

Ilehl, 1. In the absence of evidence to 
the contrary, the deed must be assumed 
to have been executed on the day it bore 
date.

2. The deed of conveyance to St. V. 
was invalid, because it was executed with
out authority from the Court, and the 
order afterwards made did not provide 
for a conveyance already executed, and by 
its terms the payment of the money into 
court was a condition precedent to the ex
ercising of the power to convey, and 
si'étions 10, 11 «V 12 of the Half-Breed 
Lands Act, Il.S.M , c. 07, did not cure 
these defects.

3. Section 11 pre-supposes the exist
ence of some order, Hat or decree authoriz
ing the sale. Its object is to cure defects, 
irregularities and omissions in connection 
with the doing of something authorized 
by the Court to be done, not to validate 
proceedings wholly unauthorized.

Ilarlter v. Prouafool, decided 30th No
vember, 1889, unreported, followed.

4. The most restricted construction 
possible must be placed upon these enact
ments.

O'Brien v. Cogswell, 17 8.C.R. 420, and 
Whelan v. Ryan, 20 S.C.R. 05, followed.

The question of the necessary proof of 
an order of the Court for the sale of a 
half-breed infant’s lands, where the order 
had been lost, considered. Hard g v. 
Desja riais. Kerr v. Desjarlais, 8 M.R., 
550.

HANDWRITING.

Sec Will, III, 3.

HAY.

Growing wild hay, whether goods or 
land, when purchaser is to cut and 
remove it Salt of Goods Act, RJS.M., 
1902, r. 152, *«.2 (A), 14.

Growing wild hay, when sold to a person 
who is to cut and remove it the same 
season, is “goods” within the meaning of 
paragraph (A) of section 2 of The Sale of 
Goods Act, Il.S.M , 1902, c. 152, and there 
is, under section 14 of the Act, an implied 
warranty of title by the vendor of hay 
sold under such circumstances.

Marshall v. Green, (1875) 1 C.I’.D. 35, 
followed. F red kin v. Clines, 18 MR., 249.

See Contract, XV, 15.
— Husband and Wife, I, 2.
— Possession of Goods.

HIGHWAY.

1. Registry Act, R.S.M. 1902, c. 150.
s. 68 Munir11*,l Art, R.S.M. 1902, r. 
116, ss. 662, 699 -Purchase and dedication 
of land for a public highway by the munici- 
Italily—Priority as against subsequent 
purchaser who registered his deed first.

When land is purchased by and convey
ed to a municipality under The Municipal 
Act for a road ami thereafter dedicated 
and used as a public highway, it becomes 
vested in the Crown by virtue of section 
622 of the Act, and a subsequent pur
chaser, although he bought without notice 
of the prior conveyance or of the existence 
of the road and registered his deed before 
the registration of the deed to the munici
pality, acquires no title to the road as 
against the Crown notwithstanding section* 
68 of The Registry Act, R.S.M., 1902, c, 
150, which does not apply to the Crown 
and notwithstanding the failure of the 
municipality to register the by-law estab
lishing the road as required by section 699 
of The Municipal Act.

Such purchaser, therefore, has no title 
to complain of the registration of the deed 
to the municipality as a cloud on his title. 
Pulkrahek v. Russell, 18 M.R., 26.
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2. Width of highways in Manitoba
( mini (Mitent—Reservation of travelled road 

Suhsey tient surrey increasing widthof road. 
Tin- Crown patent under which the 

phintiff held the land in question reserved 
ill travelled roads crossing the same 

• xisting as such on the loth day of July, 
IS70. which by and under the laws of 
Xssiniboia were or may be held in be 
I-gaily public highways/' and the evidence 
-I lowed that the road in quest ion had never 

< xtended south of a fence which the plain
tiff had built along the south side of the 
road and he had been in undisturbed 
occupancy and enjoyment of the land 
south of the fence up to the time the 
defendants had removed it.

The defendants, however, relied on a 
survey of the road in question made in 
Issti by a surveyor named Dufresne 
alleged to have acted under instructions 
from the Dominion Government, of which 
instructions no proof was given. It an- 
pcared that Dufresne had, by his field 
notes, made the road 99 feet wide on the 
plan prepared by him, but it was not 
diown by whom he was sent to make the 

.rvey or what authority he had to make 
It also appeared that the Provincial 

Government had, by order in council 
dated in 1899, approved of a report refer
ring to the surveying and transferring to 
ill Province of certain thoroughfares or 
trails.and amongst them the road in 
question as surveyed by Dufresne in 1886, 
and that the Dominion Government had, 
by order in council dated in 1900, approved 
the above report and directed the said 
trail to be transferred to and vested in the 
Province of Manitoba.

Held, following Pockett v. Poole, 11 
M R. 508, that the survey in question 
was not originally legal and binding and 
was not made so by the Dominion order 
in Council passed 14 years thereafter, and 
that the Dominion Government, after 
granting the patents for the lands, could 
not afterwards interfere with the private 
rights of parties holding under them. 
Ileath v. Portage la Prairie, 18 M.R., 693.

3. Width of highways in Manitoba
R.S.C. 1906, r. 99, s. 9 
The plaintiff municipality contended 

that the public travelled road through the 
defendant’s property, instead of 66 feet 
wide, should be 99 feet in accordance with 
:i survey .nade in 1886 by a Dominion 
band surveyor, pursuant to section 3 of 49 
Vie. (D), now section 9 of chapter 99 of 
the R.S.C. 1906. In authorizing the
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surveyor to survey the road, the Surveyor- 
General had directed him to make tIn
road 99 feet wide. This was done and, in 
1900, an order-in-council was passed by 
the Dominion Government approving 
the survey and transferring to and vesting 
the road in the Province of Manitoba for 
the purposes of a public highway.

All the evidence, however, according to 
the finding of the trial judge, showed that 
the road in question was only 66 feet wide 
for many years prior to the survey referred 
to.

Held, that the Surveyer-General had no 
authority to make the road of a greater 
width than it had been or to deprive tin- 
defendant of any of his land by giving 
such a direction, that the Dominion 
Government could not by legislation 
interfere with the rights the defendant had 
acquired, nor could it attempt to do so by 
order-in-eouncil, that the approval of the 
survey by the Dominion Government 
could not deprive the defendant of any of 
his land, and that he was not bound to 
move his fence back so its to make the 
road wider than 66 feet. Rural Munici
pality of St. Vital v. Mager, 19 M.R., 293.

See Municipality, IV, 3, 6; VII, 5.
— Railw ays, IV, 3.

HIGHWAY CROSSING.

See Railw ays, VIII, 3.

HIRING AND SERVICE.

See Contract, XV, 9.
— Mabtkr and Servant, IV, 1,2.
— Statute of Frauds, 4.

HOLDER IN DUE COURSE.

See Bills and Notes, III, 2; VI, C; VIII, 
1, 8, 9, 10, 11, 12; X, 4.

— Fraudulent Conveyance, 13.
— Partnership, 1.
— Summary Judgment, I, 3.

HOLIDAYS.

See Time. 1, 3, 5.
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HOMESTEAD.

1. Agreement to convey -Lien of 
reiulcc for purchanc money — Luchin—Isane 
ht try filch* —Conti*.

A stillut<‘ dcrlaml that all assignments 
ami transfers of homestead rights before 
the issue of the patent except, Are., shall he 
null and void. By another clause the 
homesteader might acquire a pre-emptive 
right to other lands, “hut the right to 
claim such pre-emption shall cease and be 
forfeited upon any forfeiture of the home
stead right."

A homesteader before patent agreed to 
sell both homestead and pre-emption; 
Sût) was paid at once and the balance was 
to be paid when a d<*ed given with a good 
title.

The vendor applied for a certificate of 
Iitle to the pre-emption and the purchaser 
tiled a caveat, and, on it, a petition claim
ing a lien for the purchase-money.

Held, I. That the agreement was not 
illegal as to the pre-emption.

2. That, the Crown not having taken 
advantage of the forfeiture, but issued the 
patents, the purchaser acquired a lien 
u|miii the pre-empt ion, although probably 
not on the homestead.

3. The petition was defective in not 
showing the petitioner's claim of title.

1. Such a petition need not show upon 
its face that it is tiled in time.

Û. Lapse of time which would disentitle 
a purchaser to specific performance may 
not affect his lien.

ti. A disputed question of fact not tried 
upon affidavit, but an issue directed and 
form given.

7. No costs of appeal given when point 
upon which case disposed of was not 
argued. Clarice v. Scott, û M.R., 281.

2. Assignment of homestead rights 
before recommendation for patent

An assignment of .homestead right 
previous to recommendation is void not 
only as between the homesteader ami 
the Crown, but also as between the parties 
to the transaction, (ovcrrnliny Dvbvc. .1 
and Walliikidgk, C. ,1., dissenting). In 
such a ease the assignee would not be 
entitled as against the assignor, even to a 
lien for improvements placed by the former 
upon the property.

A voluntary promise to transfer land 
will not be enforced in equity.

Therefore when a homesteader, free 
from debt, voluntarily promised before
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recommendation, to convey the land to his 
wife, and after recommendation did so

Held, That such conveyance did not, by 
virtue of the previous promise, cut out a 
judgment registered before the execution 
of the conveyance. Ilarrii* v. linn kin, 4 
M K . Il V

3. Conveyance before recommenda
tion Estoppel hy conduct.

Defendant C. homesteaded certain land 
in October, 1*S0. He was a clerk in 
plaintiffs’ employ and, being desirous of 
obtaining a loan from plaintiffs upon the 
land, conveyed it to defendant W. on 1st 
January, 1K83. At that time lie had no 
recommendation for patent. On the 2t»th 
January, 1SS3, he purchased the land under 
42 Vie., e. 31, s. 34, s-s. 15. On the 27th 
January W. executed a mortgage to the 
plaintiffs. C. received the money, made 
payments on accounts of interest, and 
asked time for other payments. The 
patent issued to C. on 9th June, lss3, and 
afterwards W. reconveyed to ( who was 
in reality, always the owner of the land.

Upon a bill to foreclose* the mortgage—
llehl, 1. That the* mortgage was not 

void, for it was made* after the laml hael 
be*e*n purchased freim the Crown, ami not 
while* it was a homestead.

2. That ('. was, by his conduct, e*ste>ppe*el 
from saying that \V. hael ne» title* at the* 
elate* e»f the* mortgage*, and from elaitning 
title* in himself et ne 1er the* patent. Mani
toba Inventaient Asnociation v. Il 'atteins, 4 
M R., 357.

4. Registered judgment as charge on
Form of Certificat! -Homeetead land 

prior to indent.
Heimesteads, althemgh prior te» patent 

and subsequent to recommendatiem e*x- 
e*mi)t from seizure ttneler fi.fa., are* sitbje*e* t 
te» be* chargeel by re*giste*re*d juelgments.

A certificate e»f juelgment in the* feirm 
re*fe*rre*el te» in this case (4 M R. 115), 
but having the date corree*t ami its amount 
such as woulei shew the* juelgme*nt te» be* eif 
re*ee»rel in the* (Jueen’s Bench, is valid. 
Ilarrin v. Han kin, 1 M.R., 512.

6. Registered judgment as charge on
— Hâtent, effect of.

After the* registration e»f a judgment 
against a he»me*ste*ader wh*> hael ohtaim'd 
his re*e*omme*nelatie»n, he* assignee! tla* lane I 
te» a third party te» whom the* patent issue-el.
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lhhi, That the- land was liable, not- 
ithstanding the patent, to answer the 

nidgment. Harris v. Rankin, 4 M.R.,
111

6. Unpatented Dominion Lands
Transfer"—Incumbrance—Charge In se- 
,-■< ihbts Sanction of Minister—Absolute 
Mill/—('onstruction of statuU—tit) «V til 

l i- , r. 29, *. 1; Rji.C. (1900), r. 55, 
112
On tith August, 1904, the holder of 

rights of homestead and pre-emption in 
Dominion lands in Manitoba, which had 
not then been patented or recommended 
i..r patent, assumed to "incumber, charge 
nid create a lien” upon the lands an secur
ity for the payment of ;i debt by an instru

nt executed without the sanction of the 
Minister of the Interior.

lit hi, affirming the judgment appealed 
iront (19 M.It. 97; ante, col. 34*7), that 
the instrument was in effect a "transfer” 

ml was absolutely null and void under 
iIn* provisions of the "Dominion Lands 
Art. 1 American-Abell Co. v. McMillan, 
U S C R. 377.

Set Description of Land, 1.
— Dominion Lands Act, 1, 2. 

Exemptions, 1, 3, 7.
Registered Judgment, 4.

HORSES RUNNING AWAY

See. Negligence, VI, 2; VII, 1.

HOTEL KEEPER.

Loss of property of guest — Negli- 
[!• n r—Contributory negligence.

Appeal from verdict of County Court in 
favor of plaintiff.

The plaintiff arrived at the City of 
Winnipeg, by tinin, and, intending to put 
up at defendants' hotel, delivered some of 
Iih luggage to the driver of a Baggage 
transfer Company to be taken there. 
II" then walked to the hotel, registered

- name and was assigned a room when- 
left his valise which he had carried with 

him. Later in the same day, the Trans, er 
t'ompany’s driver brought the plaintiff’s 

■ a reels to the hotel, left them in the hall

34

with other luggage and informed the hotel 
clerk in the office that lie had done so.

The part of the hall where the parcels 
were left was not visible from the office.

The hotel was crowded, the City was 
unusually full of visitors, person- going 
to and from the hotel bar passed the place 
where the parcels were and it was not a >afe 
place for unwatched luggage to be left in.

Tlv- plaintiff noticed his parcels there 
about eleven o’clock the same night, but 
did not remove them or draw the attention 
of the hotel servants to them. Tie next 
day lie noticed that the parcels were not in 
the hall, but said nothing about it until the 
third day after, when he asked for the 
parcels. They could not then be found 
and the presumption was that they had 
been stolen.

Neither the defendants nor any of their 
servants had paid any attention to the 
parcels or moved them in any way.

lh hi, per Richards, J., that the parcels 
got into the custody of the defendants 
when the driver who brought them re
ported to the hotel clerk that he had done 
so, that the plaintiff was justified in 
assuming, when he saw his parcels in the 
hall, that they were being eared for by the 
defendants, and that, when he missed 
them the next day, lie had a light to sup
pose that they had been put into the dé
criants' baggage room, and that lie had 

not been guilty of such negligence as to 
disentitle him to recover their value from 
the defendants.

Ver Perdue, J. -The plaintiff was guilty 
of such gross negligence, under the cir
cumstances, in not calling the attention 
of the hotel keepers to his parcels, when he 
saw them lying in the hall, and taking no 
steps to have them removed to a safer 
place, as to relieve the defendants from 
their common law liability as innkeepers. 
Oppenheim v. White Lion ‘Hotel Co., (1870) 
L.R. (1 C.P 515; Cashill v. Wright, 11856) 
li E. <S: B. 890, and Jones v. Jackson, ( 1873) 
29 L T. N.S. 399.

The Court being divided the appeal 
was dismissed without costs. Barrie v 
Wright, 15 M R. 197.

See Liquor License Act, 11.

HUDSON'S BAY COMPANY.

See Title to Land, 3.
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HUSBAND AND WIFE.

I. <>vNKitsiui» ok Chops Grown on
Wins’# Land.

II. OwxKitsmp of Goods in Business
O'ahkikd on in Wife's Name.

III. Skkarate Bvsinkhs.
IV. Otiikr Cahks.

I. Ow n Eltsine of Chops Grown on
Wife’# Land.

1. Husband working wife’s farm
Executoni Xotice of.

A judgment debtor workinl ii farm be
longing hi Ins wife. 'I’he seed grain hail 
been purchased partly by each. The 
husband paid for a portion of the threshing 
by his labor. Hi1 did all the work, and 
the horses and implement# used were his.

//. /«/, That the crop belonged to tin 
husband and could be seized under an 
execution against him (overruling Dim e,
J. b

Upon the evidence, Held, That the 
plaintilT who had purchased the crop from 
the wife hail notice of an execution against 
the husband prior to his purchase.

Her Dcblv, J. (In judgment ap|>ealcd 
from. ; The Chat ltd Mortgage Act doe# 
not apply to a sale of grain in the stack 
will'll the bargain requires the vendor to 
thresh and afterwards deliver it.

1‘arenteau v. Harris, 3 M.R. 329.

2. Married Women's Act Inter- 
pleader—Distinction between hay mol other

In an interpleader issue to determine 
the ownership of a quantity of grain and 
hay seized by the sheriff under the defend
ant'.' execution against the plaintiff's 
husband, the evidence showed that the 
husband had previously been engaged in 
farming on his own account, but had 
failed; that afterward# the plaintiff leased 
in her own name the two farms on which 
the seized crops were grown and went 
with her husband and family to live on 
one of them, with the bona tide intention, 
as the trial judge found, of carrying on the 
farming business for her own benefit; but 
that the husband did the farm work with 
tin- hell) of the children and a hired man, 
in much the same way as any farmer doc#, 
although his health was not so good and 
lie could not do as much work a# formerly, 
and the plaintiff gave a little assistance.

Held, following Ad y v. Harris, 9 M.R. 
127. and Streimer v. Merchants' llank, 9 
M il. 540, that, although the wife was the

Itorui foie tenant of the land, yet it was the 
husband who had occupied it and raised 
the crops in question, and that such crops, 
except the hay, must be treated as the 
property of the husband in an issue be
tween his execution creditors and his wife.

As to the hay, however, tin* majority of 
the Court (Bain, J., dissentingi:

Heltl, that, being the natural product 
of the land of which the wife was the ten
ant, it came under the description of 
issues and profits of her separate estate 
referred to in section 5 of The Married 
W omen’s Act, R.S.M., c. 95, and that the 
plaintiff was entitled to it as against the 
defendants. Slingerlaiut v. Massey Man
ufacturing Co., 10 M.R. 21.

3. Married Women’s Property Act
Interpleader.

The crops seized under the defendants' 
execution were raised on the land of the 
plaintiff, the wife of S. tin* execution deb
tor, chiefly by the labor of S. and the 
children under S.’s superintendence.

The horses and implements u#ed in 
doing th<‘ work were tin- property of S. 
At the close of the previous season S. had 
hail the crops on his own farm seized and 
sold under execution, and thi* farm was 
taken from him for a mortgage debt. The 
plaintiff then arranged to purchase, on 
credit, the land on which the crop# now 
in question were raised, and to carry on 
farming o|»eration# on her own account, 
in order, a# the Judge found, to support 
the family and with no intention of de
frauding lier husband’# creditors as they 
ha<l nothing left that would be available 
for the latter under execution.

Held, nevertheless, following Ady v. 
Harris, 9 M.R. 127, and Varenleau v. 
Harris, 3 M.R. 329, that the crops in 
question must, under all the circumstance#, 
be held to be the property of the husband 
and not of the plaintiff as against the 
execution creditors of the former.

Strie mer v. Merchants' Hank, 9 M.R.
546.

4. Separate bu teas -Farming busi
ness -Onus of itraoj.

Held, that, where the husband osten
sibly carries on upon the land of his wife 
the work of farming, it should be pre
sumed, in the absence of evidence to the 
contrary, that his wife allows him the use 
of her land for the purpose and that the 
crops are his, and that, where he doe# the 
work with the assistance of a hired man, 
the onus is u|Hin the wife, notwithstanding
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• r ownership of the land, to establish that 
the husband is her servant, and the farin- 

g busineee really here.
Ili-ld, also, that such evidenee as was 

presented in this ease, (being that of the 
imshand and wife solely) not corroborated 
by independent evidence, and contradicted 
by the independent and written evidence, 
I- far as it went, ought not to be taken as 
sufficient to establish that the farming 
business was carried on by the wife, al
though, if the onus of establishing this were 
not upon the wife, it would not sufficiently 
-how that it was not the business of the 
husband. Ally v. Harris, 9 M.R. 127.

Distinguished, Doujlis v. Fraser, 17 
M IL 439.

5. Separate business.
At the trial of an interpleader issue 

between the plaintiff, the wife of the 
• xecution debtor, and the defendants, 
i xecution creditors of the husband, the 
Judge found on the facts as follows:—

That the lands on which the crops 
- ized had been grown were mortgaged 
to the Trust and Loan Company ; that 
the mortgagor, the debtor, had failed in 
1 <93, most of the crops of that year and 
his stock and farming implements having 
been seized and sold under execution and 
'battel mortgage; that, interesibeing in 
irrear, the officers of the Loan Company 
in the spring of 1H94, leased the property 
to the plaintiff for three years, whether by 
the authority of the Company or not did 
not appear; but that the plaintiff entered 
into the lease in good faith, and that both 
the husband and wife intended and under
stood that there should be and was a lease 
to the wife, and that she should and did 
earry on the work of farming on the said 
lands for her separate profit and as her 
separate business; also that the horses and 
cattle by the work of which the farming 
operations were carried on had been sold 
to the plaintiff by the mortgagee under 
chattel mortgage given by the husband, 
and that such sale was not fraudulent as 
igainst the creditors; that the plaintiff 
entered into a covenant to pay the rent 
under the lease and incurred a heavy 
liability to an implement company for 
seed grain and implements and binder 
twine, and also hired the men who were 
employed to conduct the farming opera
tions; and that she assumed to make a 
ontract with her husband to act as her 

servant for wages; that she was actually 
the farmer, and that it was intended and 
understood between herself and her hus

band anil the Loan Company that she 
should have the possession anil use of the 
premises; that the farming operations 
carried on in 1894 under such circumstances 
constituted a separate occupation by her, 
and were her separate business; and that 
on the whole the amounts which she 
covenanted to pay for the three years of 
the leiise represented the fair rental value 
of the property for that period; and he 
entered a verdict for the plaintiff.

On motion to the Full Court to reverse 
this verdict, the majority of the judges 
considered that the following additional 
circumstances apjieared by the evidence:— 
The plaintiff, when she undertook to 
farm tor herself, had no means of her own. 
The lands on which the crops claimed were 
grown had in the preceding autumn been 
ploughed and prepared for planting by 
the husband, and some of the seed sown 
in the soring belonged to him. After she 
leased the land, the plaintiff and her hus
band and the family continued to live on 
the homestead as before, and the actual 
farming work on the land was done for tin- 
most part by the husband and two men 
who had worked for him before the lease 
was made to the plaintiff.

The majority of the Court considered, 
also, that clear and unequivocal evidence 
should be required of the reality of the 
alleged separate occupation on the part of 
the wife, and of the hiring of the husband 
as a farm servant by the plaintiff; and, 
there being no other evidence as to these 
matters except that of the plaintiff and her 
husband, with which they did not feel 
satisfied;

llehl, (Dubuc, J., dissenting), that the 
evidence was insufficient to establish any 
separate occupation of the lands by the 
wife, or that the hiring of the husband as 
a farm servant was more than an empty 
form and colorable, or that the farming 
business carried on was her separate 
business, and that the verdict entered for 
the plaintiff should he set aside and a 
verdict entered for the defendant.

Per Dubuc, J., There was sufficient 
evidence to support the findings of the 
trial Judge on the facts; and this case 
should be decided on the principles laid 
down in Murray v. McCollum, 8 A.It. 277: 
Dominion Ijoan and Invent ment Company v. 
Kilroy, 14 O.R. 408; LoveU v. Newton, 4 
C.P.D. 7; and Ingram v. Taylor, 49 U.C.R. 
52; and the verdict should not be disturbed. 
Goopin v. Kidd. 10 M.R. 148.

Distinguished, Nichol v. Gocher, 12 
M.R. 17H.
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II. Ownership of Goods in Busi
ness Carried on in Wife's Name.

1 Separate property of wife -Inter-
■plen'h / Married Wonon'it Act.

In August, 1890, tin- judgment debtor 
who carried on a jewelry business was sold 
out under execution, and he remained 
indebted and ceased carrying on business. 
In March, lsoi, his wife opened a jewelry 
store m her own name. All g<iods pur
chased lor the business were sold to her 
and i lie wholesale dealers would not have 
sold on credit to the husband. The in
voices, drafts, receipts, Ac., were all made, 
and the correspondence conducted, in the 
name of the wife. She was the tenant of 
the premises, and paid the rent. The 
husband was employed in tin* store,attend
ing to the correspondence and the financial 
part of the business under a power of 
attorney from his wife, and lie did most of 
the repairing and assisted in the selling 
and buying.

The wife was in the shop most of the 
time, selling, buying and doing some of the 
repairing. She claimed to have been 
sixteen years in the jewelry business and 
to have had a good deal of experience, and 
she had abandonixl keeping house to at
tend to the business.

Ih hi, that under these circumstances 
the goods in the shop were the property of 
the wife as against execution creditors 
of the husband.

Dominion Saving* Co. v. Kilroy, 15 A.R. 
487, followed. Doll v.Conboy, 9 M.R. 185.

2. Separate property of wife - Married 
Wonon's Pra/wrli/ Ad, H.S.M., 1902, c. 
100, *. 2 (b).

I. 'I he proceeds of the sale by the hus
band of a parcel of real estate owned by 
the wife, though they came into the 
husband'll hands prior to 21st May, 1900, 
when it was enacted that all property 
standing in the name of a married woman 
on that date should be deemed to be her 
property until the contrary is shown, and 
although the land had been conveyed to 
her by the husband during coverture, 
belonged to the wife; for, apart from 
section 21 of R.S.M., 1892, c. 95, which 
provided that a man might make a valid 
conveyance or transfer of land to his wife 
without the intervention of a trustee, a 
husband may make a gift of property to 
his wife, which property, if the gift he 
completed, will in equity he considered as

her separate property, provided that the 
husband is at the time in a position 
financially to make the gift, and does not 
do it with any intention of defrauding his 
creditors: Kent v. Kent, (1892) 19 A lt 
352.

2. The profits made in the fur business 
started with such proceeds and carried on 
from the first in the wife's name, though 
managed chiefly by the husband, (all the 
goods required for the business having 
been sold to her and on her credit only as 
the husband had unsatisfied judgments 
against him) belonged to the wife and so 
did all goods purchased out of such profits 
and put into such business.

Dominion Loan, etc. f'o. v. Kilroy, (1887) 
V4().R. 408, followed.

Ady v. Harris, (1893) 9 M.R. 127, and 
other “farm" cases distinguished.

3. Such profits are protected for the 
married woman by the definition of the 
word “propertv" in sub-section (b) of 
section 2 of R.8.M., 1902, c. 106, as 
meaning “any real or personal property 
of every kind and description whether 
acquired before or after tne commence
ment of this Act, and shall include tin
rent a, issues and profits of any such real 
or personal property,” and by section 5 
of the same Act; and such protection is 
not taken away by the further clause in 
said sub-section (b) reading:—"and in
cludes also . . . all wages, earnings, 
money and property gained or acquired 
by a married woman in any employment, 
trade or occupation in which she is en
gage! or which she carries on separately 
from her husband, and in which her 
husband has no proprietary interest," 
although it was admitted that the business 
was not carried on by the wife separately 
from her husband. The word "profits’' 
ns used in those sections should be held to 
cover gains arising from a combination of 
skill or work with the earning property 
or capital as well as those arising only 
from investments without such combina
tion. Douglas v. Fraser, 17 M.R., 439.

Affirmed, 40 S.C.R. 384.

III. Separate Bvsiness.

1. Liability on contract -Separate es- 
late—Interest.

The plaintiff was employed as the 
servant of the defendant in managing a 
farm owned by her, ami it was understood 
betwi-en them and defendant's husband
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that the* farming operations, as also a 
hanking business carried on at the saine 
tituc. were hers. The negotiations for 
ihr employment of the plaintiff were con
ducted by the husband, though partly in 
the defendant's presence, and it was the 
Ini-hand who was consulted by the plaintiff 
Hi all matters of importance relating to 
the farm as well as to the bank, though 
it limes the defendant was present. The 
husband gave defendant the benefit of his

lx ice and assistance and also acted as 
book-keeper for her in the banking busi
ness, but it did not appear that he had 
any fixed salary or what was the arrange
ment, if any, between him and defendant.

Held, tlmt such participation by the 
husband would not, in the case of an 
outsider contracting with his wife, abso
lutely prevent the finding that the business 
vas carried on by the wife separately 
from her husband, and that on the 
evidence such finding was the projier one 
iti this case. If, however, the defendant, 
on the same state of facts, were claiming 
tin profits or proceeds of the farming 
operations as against her husband’s 
m-ditors, it would be impossible to hold 
it sufficiently proved that the business 
was bona fide intended to be that of the 
wife alone. It depends on the circum- 
- tances of each particular case what is the 
logree or nature of the participation by 

ilie husband which prevents the finding 
of a separate business.

Merchants* Hank v. Carle y, (1892) 8 
M U. 258, and Goggin v. Kidd, (1895) 10 
M R. 44s,.distinguished.

To be entitled to interest before action 
■ plaintiff must show (1) an express con
tract for interest, or (2) that the nature 
"f the claim is such that the contract can 
he implied, or (3) that the debt is payable 
by virtue of a written instrument, or (4) 
that tlu-re was a demand with notice that 
interest would be claimed under 3 & 4 
Wm. 4, c. 42, s. 28. Nichol v. Gocher, 12 
MR. 177.

2. Liability of goods for husband’s 
debts -Ohms of proof—Not necessary to 
prove judgment and execution in inter- 
pleader issue.

The goods of the plaintiff were seized 
under an execution against her husband. 
She claimed that she had purchased the 
goods from a brother of her husband. 
The original stock of goods had belonged 
tu a former wife of the judgment debtor, 
and the husband's brother was trustee of 
her estate. The plaintiff did not satis-
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factorilv show how she became possessed 
of the separate estate with which the 
purchase was made.

Held, (Affirming the decision of 
Killam, J.),

1. That tlie onus of proof was on the 
plaintiff and that the evidence must be 
clear and satisfactory as to how she 
became |x»ssessed of her separate estate, 
and that lier own uncorroborated evidence 
was not sufficient.

2. That, on a sheriff’s interpleader, it is 
not necessary for the execution creditor 
to prove the judgment and execution. 
Ripslein v. Hritish Canadian Loan A- In
vestment Co., 7 M.R. 119.

IV. Otiikk Cases.

1. Liability of husband for goods 
supplied to household.

When goods are ordered by a married 
woman living with her husband for use in 
the household, the presumption of law is 
that the wife is acting as the agent of her 
husband, and such presumption is not 
displaced by the fact that the merchant 
kept the account in the name of the wife 
and rendered statements of it from time 
to time to her instead of to her husband.

Coquin v. Beauclerk, 11906] A.C. 160, 
distinguished. Vopni v. Hell, 17 M.R. 
417.

2. Married women's separate prop
erty interpleader Estoppel,

Interpleader issue betwi-en an execution 
creditor and the wife of tin- judgment 
debtor as to the ownership of horsi-s and
cattle.

The evidence showed the wife had 
money of her own before she married, 
that with that money she, after the 
marriage, bought cattle, that she ex
changed part of the increase of these 
cattle for other cattle and for horses, and 
that in that way, between nurehases, 
exchange anil increase, she hail acquired 
the animals in question.

The evidence also showed, however, 
certain isolated instances of the husband 
dealing with some of these animals, 
amongst others that he had given a chattel 
mortgage on some of them with the wife’s 
consent, and that the farm was the 
property of her husband.

tleld, that the wife was entitled to a 
verdict upon such evidence, and there 
would be no estoppel as against her 
except in favor of the chattel mortgagee.
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IInfftier v. McDermott, K.B. Manitoba, 
unreported, follow»*»!. Simpson v. Do
minion Hank, 19 M.lt. 24b.

3. Wife suing for personal services
(’orroboratvm in suit against estate of 
deceased Joinder of parties--Notice by 
administrator disputing claim—H.S.M 
c. 14b, *. 31.

1 A married woman has no right of 
action for nursing a person boarding with 
her and her husband, unless there has 
been a special agreement with her to pay 
her for such service; and in that ease she 
should sue for it alone.

Young v. Ward, (1897) 24 A.It. 147, 
distinguished.

2. The claim of a creditor against the 
estate of a deceased person whose domicile 
was in Manitoba is not barred in a 
Manitoba court by failure to sue within 
six months after a notice under section 31 
of H.S.M., c. lib, repudiating the claim 
given by an administrator of such estate 
appointed by a foreign court, though the 
letters of administration he afterwards 
re-sealed in Manitoba pursuant to The 
Surrogate Courts Act. Such a notice, 
to be effectual, must be given by the 
person who is at the time the duly ap
pointed administrator of the estate in 
Manitoba.

3. Whilst the evidence of a claimant 
against the estate of a deceased person 
should he clear and convincing and. if 
not corroborated, will not he readily 
acted on, there is no absolu e rule of law 
requiring such corroboration in this 
Province.

In re Harnett, (18K5) 31 Ch. I ). 1, and 
In re Hodgson, (1885) ib. 177, followed. 
Doidge v. Minims., 13 M.lt. 48.

See Administration, 7.
— Alimony, 1.
— Deed of Settlement.
— Examination of Judgment Debtor,

12.
— Fraudulent Conveyance, 11, 14, 19.
— Fraudulent Judgment. 3.
— Fraudulent Preference, IV.
— Landlord and Tenant, 1,2,4.
— Lunatic, 1.
— Married Woman.
— Principal and Agent, V, 3. .

Principal and Surety, 4.
— Real Property Limitation Act, 4.
— Title to Land, 2.
— Voluntary Conveyance.

HYPOTHECATION OF GOODS

See Banks and Banking, 5.
— Warehouse Receipt.

ICE AND SNOW ON SIDEWALK.

See Municipality, IV, 3.

IDENTITY.

See Criminal Law, VI, 3.
— Evidence, 11, 26.
— Liquor License Act, t>.

IDENTITY OF CHARGE.

See Extradition, 5.

IDENTITY OF GOODS.

See Practice, XXVIII, 32.

IDENTITY OF PARTIES.

See Staying Proceedings, I, 6.

ILLEGAL CONSIDERATION.

See Bond.

ILLEGAL DISTRESS.

See Distress for Rent, 1, 2. 3.

ILLEGAL SEIZURE.

See Jury Trial, I, 5.

ILLEGALITY.

1. Agreement between one creditor 
and the debtor to purchase debtor's 
stock from assignee -Illegal contract.
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II, hi, that the declaration hereunder s<-t 
out, did not disclose a contract void for 
illegality.

This was a demurrer by the defendant 
tu the following declaration : “For that 
the plaintiffs had prior to the month of 

1 tieember, 1K82, been carrying on business 
as general provision merchants at the 
( itv of Winnipeg; and in the said month 
of December the plaintiffs assigned to one 
William (leorgeson, the manager of the 
defendant s business at the said ( U y of 
\\innipeg, all the stock in t rade of the 
ilaintiffs in connection with their said 
msiness for the benefit of all the creditors 

of the plaintiffs, including the defendants; 
that the said (leorgeson thereupon pro
ceeded to try and procure a purchaser for 
the said stock and assets and the plaintiffs 
were desirous of buying the said stock and 
assets, and through the assistance of 
friends intended making an offer for the 
purchase of the same, as the defendants 
well knew; and the defendants in further
ance of the plaintiffs' desire to purchase 
the said stock and assets, proposed to the 
plaintiffs that the defendants should pur- 
the same at as small a figure as possible 
for the benefit of the plaintiffs, and that 
the plaintiffs should thereafter enter into 
possession of the said stock and sell and 
dispose of the same in the ordinary course 
of business, and that out of the proceeds 
thereof the defendants should be paid 
from time to time the weekly receipts, 
less the living expenses of the plaintiffs, 
until the amount so to be paid by the 
defendants for the purchase of the said 
stock and interest thereon, and in addition 
thereto such a sum as, if added to the 
amount which the defendants should 
receive from the said (leorgeson as the 
assignee of the plaintiffs as aforesaid, 
would pay to the defendants the whole 
amount of the then indebtedness to them 
of tin* plaintiffs, should be fully paid; and, 
in consideration that the plaintiffs would 
not make a bid for the said stock and 
would exercise their influence to prevent 
their friends from bidding therefor, the 
defendants promised the plaintiffs that 
they, the defendants, would purchase the 
said stock at as small a figure as possible, 
and would allow the plaintiffs to enter 
into possession and sell and dispose of the 
same until the amount paid by the defend
ants, together with interest thereon and 
the further amount aforesaid, should be 
repaid to them out of the procmls ns 
above set forth; and that the plaintiffs 
should be entitled to the balance of said
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stock, or the proceeds thereof for their 
own use and benefit; and the plaintiffs did 
refrain from bidding on the said stock, and 
did exercise their influence to induce their 
friends to refrain from bidding thereon; 
in consequence of which, and in conse
quence of it being known to the other 
creditors of the plaintiffs that the defend
ants were in reality purchasers for the 
benefit of the plaintiffs, and in pursuance 
of the said agreement, the defendants 
were enabled to and did purchase the said 
stock at a price very much below its 
value.” The declaration then alleged a 
breach of the agreement. Toussaint v. 
Thompson, il M.R. 504.

Affirmed, 4 M.R. 499.
As to costs, see 5 M.R. ôil.

2. Gas meters not inspected Illegal 
contract.

A statute, after reciting that it was ex
pedient "that the measurement of gas sold 
and supplied . . . should be . . .
regulated by one uniform standard,
. . . and that all gas meters should he
inspected and stamped,” provided that it 
should “not he lawful to fix for use any 
gas meter which has not been verified or 
stamped as hereinafter provided,” and 
imposed a penalty for so doing.

In an action by a gas company for the 
price of gas supplied through an unin
spected and unstamped meter,

Held, that there must be implied, from 
the prohibition against fixing a meter for 
use, a prohibition against supplying gas 
through it, and that the plaintiff could not 
recover. Manitoba Electric «V das Light 
Co. v. Gertie, 4 M.R. 210.

Distinguished, Ferris v. C.X.U., 15
M.R. 134.

3. Recovery of lands conveyed to 
defeat prior purchaser FLatling- Ille
gal transaction.

A defendant who wishes to rely on the 
illegality of a transaction “must clearly 
put forward his own scoundrelism” in Ins 
answer, Killam, J., dissenting.

Where land has been voluntarily con
veyed to the grantee to hold it for some 
illegal purpose, and that pur|M>se has not 
been carried out, the grantor is not pre
vented from taking proceedings to recover 
back the land. Killam. J., dissenting. 
Mulligan v. Hubbard, 5 M.R. 225.
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4. Sale of whiskey to be taken to
N. W. T. Illegal contract.

PlaintitT ngrml to put on l»oar<l the 
earn at li. a certain quantity of whiskey 
and |K)tatiMs; he knew that it was the 
defendant's intention to ship 'hem through 
the North-West Territories without ob
taining a |m rinit, and that to do so was 
illegal; and he assisted in the transaction 
by concealing the whiskey among the 
|H»tat«H*s. The defendants agreed to pay 
the price of the articles when placed on the

In an action for the price of the goods— 
Held, 1. That, even if the plaintiff had

agreed In ship the goods, their arreplaiire
by the railway was a performance of the 
contract, although the railway might have 
subsifluently refused to give a shipping 
bill.

2. A contract lawful in itself is illegal, if 
it be entered into with the object that the 
law should be violated.

3. As a matter of public |)<>licy courts 
should refuse to enforce contracts pro
jected in violation or intended violation 
of Dominion legislation, although that 
legislation may not apply to the Province 
in which the contract is made or is sought 
to be enforced.

4. The fact that the illegal pur|>osc was 
not carried out is immaterial.

5. The contract for the jiotatocs and 
whiskey being an entire contract, the 
plaintiff could not recover for the |x>tntocs, 
the defendants not having accepted or 
received them. Iltto/ter v. Coombs, 5 M.R. 
65.

See Bills and Notes, VIII, 9, 11.
— Chose in Action, 1.
— Conspiracy in Restraint of Trade.
— Dominion Lands Act, 1.
— Gas Inspection Act.
— Injvnction, 1, 7.
— Liquor License Act, 11.
— Municipality,Will, 4.
— Pleading, I, 2.
— Replevin, ti.
— Sale ok oand for Taxes, IV, 3:

IX, 2.
— Weights and Measures Act.

ILLEGITIMATE CHILD.

See Half-Breed Lands Act, 2. 

— Seduction, 2.

ILLITERATE PERSON.

See Contract, XV, 10.
— Vendor and Purchaser, VI, 5.

ILLITERATE VOTERS.

See Municipal Elections, 4.

IMPLIED AUTHORITY

See Liquor License Alt, 2.

IMPLIED CONDITION.

See Contract, XII, 1; XIV, 2. 
— Sale of Goods, V, 2.

IMPLIED CONTRACT.

See Infant, 8.
— Railways, II, 1.
— Right of Action.

IMPLIED COVENANT.

See Contract, XV, 5.
— Indemnity, 4.
— Landlord and Tenant, IV, 2.
— Mortgagor and Mortgagee, VI, 6.
— Rectification of Deed, 1.

IMPLIED OBLIGATION.

See Evidence, 19.

IMPLIED POWER.

See Expropriation, 2.

IMPLIED WARRANTY.

See Contract, XII, 1; XIV, 1.
— Costs, XI, 9.
— Sale of Goods, V7.
— Vendor and Purchaser, VII, 12.
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IMPOSSIBILITY OF PERFORM 
ANGE.

See Accident Insurance, 2.
— Mutual Insurance, 2.
— Rei levin, 1.

IMPRISONMENT.

See Criminal Law, XVII, 19.

IMPROVEMENTS UNDER MISTAKE 
OF TITLE.

See Will, I, 1.

IMPROVIDENCE.

See Crown Patent, 5. 
— Deed of Settlement.

INADVERTENCE.
See Practice, XIV, 2.

INCUMBRANCES.

See Parties to Action, 6.
— Real Property Limitation Act, 1.
— Vendor and Purchaser, III; VI, 0.

INDECENT ASSAULT.

Set Criminal Law, IV, 2.

INDEMNITY.

1. Covenant to pay off mortgage -
Quin timet—Parties—Trustees—Relief over 

initist cestuis que trustent—Evidence of 
p irol agreement.

In a conveyance of land the grantee 
ovenant ed "to save harmless and in

demnified” the grantor from a mortgage 
previously executed by him and from all 
claims and demands in resjrect thereof. 

Held, 1. That after demand made by
the mortgagee for payment uj>on the

grantor, and before the grantor had paid 
any money, he could obtain specific per
formance of the contract

2. The mortgagee would not be a proper 
party to such a bill.

3. The grantor must rely upon the 
covenant and not upon any express or 
implail agreement to pay off the mortgage.

The answer set up that the defendant 
purchased no« for himself but as the agent 
and trustee for five other |arsons. There 
was no proof of this fact other than a 
recital in a conveyance to which the 
defendant and two of the alleged cestuis 
que trustent were parties.

Held, 1 That the conveyance was no 
evidence against the plaintiff.

2. That the answer could not be read 
as evidence against the plaintiff.

3. That the allegations in the answer 
might be considered with a view to direct
ing further investigation into particular

4. That, as the cestuis que trustent lived 
out of the jurisdiction, the Court would 
not, in its discretion, allow further evi
dence to be given.

5. Quaere, whether, in any case, the 
defendant would be entitled to have the 
cestuis que trustent made parties. Hors- 
man v. Burke, 4 M.R. 245.

2. Covenant to indemnify —Action on, 
before jtaym.nt by cor'enantee.

A., the owner of land subject to two 
mortgages, conveyed to B. subject to the 
mortgages, and B. covenanted “to pay off 
and discharge the above-recited mortgages 
and interest as the same shall become due, 
and forever save harmless the said party 
of the second part from any loss, costs, or 
expenses connected therewith.”

Held, that an action might be brought 
upon this covenant and the amount due 
upon the mortgages recovered before 
payment of any part of them by the 
covenantee. Cullin v. Rinn, 5 M.R. S.

Distinguished, Grundy v. Grundy, 10 
M.R. 327, Sutton v. Hinch, 19 M.R. 705.

3. Covenant to indemnify—Pleading. 
At tin- dissolution of partnership be

tween plaintiffs and defendant, the plain
tiffs covenanted with the defendant that 
they would pay the liabilities of the firm 
to a bank, but no time was fixed for pay-

Defendant, by way of counterclaim 
against the plaintiffs’ declaration, claimed 
damages under this covenant, and alleged
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that plaintiffs had failed to pay the debt, 
and that tin- bank held defendant liable 
for it and had threatened to sue him, and 
that hi credit was unfavorably affected 
by the fact of the said liability standing 
against him.

Plaintiffs replied that they had paid off 
about two-thirds of the original liability, 
and that the balance would be paid in the 
ordinary course of business in a short 
time, and that plaintiffs had given ample 
security to the bank for such balance, and 
that the bank had not in any way called 
on the defendant to pay or satisfy the 
debt, and had not threatened or intended 
to sue or harass the defendant therefor.

HaU, that this replication was good. 
Cullin v. Rinn, 5 M.H. N ; Leith v. F ruin ml, 
24 U.C.R. 1^2Lethbridge v. Mytton.2 B.& 
Ad. 77‘J, distinguished. (Irundy v.(Srundy, 
10 M R. 327.

4. Implied undertaking to imdem- 
nify grantor Security for debt Estoppel 
— Recital as istop/xl.

The plaintiff filed his bill to compel the 
defendants to indemnify him in respect 
to a mortgage made by him upon certain 
land which he had conveyed to them sub
ject to the mortgage, under the following 
circumstances:—

Plaintiff, being indebted to the defend
ants in a sum of about $10,000, executed 
a bill of sale to them of a large amount of 
personal property. This bill of sale con
tained a recital that the plaintiff had 
contracted and agreed with the defendants 
for the absolute sale to them of the same 
and of the equity of redemption in the 
land in quest ion granted by him to them 
by deed of even date, in consideration of 
the release by the defendants from his 
indebtedness to them; and on the same 
day the plaintiff executed a conveyance of 
his equity of redemption in the lands 
mentioned to two of the defendants for 
the expressed consideration of $1,000.

The Chief Justice, who had heard the 
cause, found upon the evidence that there 
was no verbal agreement to indemnify the 
plaintiff against the mort gage referred to, 
and that the defendants had not pur
chased the lands in the ordinary sense of 
that word, but had merely taken the con
veyance of the equity of redemption as 
security, ’ to make good to plain
tiff any surplus which they might realize 
out of the property transferred to them, 
and at the same time to release the plain
tiff frvm all his liabilities to them.

Haiti, that, under such circumstances, 
there being no expressed stipulation on 
the subject, the right to indemnity arises 
from the sale of the incumbered land and 
not from the mere conveyance; and that 
such right, does not arise where a con
veyance is taken merely as security for a 
debt, and the grantee does not go into 
>ossossion and receipt of the profits of the 
and; and that it is only as between a real 
vendor and a real purchaser, in the 
ordinary sense of the words, that such 
right of indemnity arises.

Haiti, also, that defendants were not 
estopped by the recital in the bill of sale 
from denying the fact of their having 
purchased the property, and that such a 
recital does not operate as an estoppel 
unless in an action directly founded on the 
instrument containing the recital or in one 
which is brought to enforce the rights 
arising out of such instrument. Fullerton 
v. Ilrydges, 10 M.It. 431.

See Garnishment, IV, 2.
— Guaranty, 1.
— Mortgagor and Mortgagee, VI, 0, 8. 

Pi ctice, XXVIII, 13
— Re< riFICATION OF ÜEED, 1.
— R’ght of Action.
— Vendor and Purchaser, 111, 1.

INDEPENDENT ADVICE.

See Alimony, G.
— Deed of Settlement.
— Undue Influence.

INDIAN ACT.

See Criminal Law , XVI, 4.

INDIAN AGENT.

See Criminal Law, XVI, 4.

INDIANS.

1. Indian Act, R.S.C. 1906, c. 81, s.
102—British .Worth America Act, s. 91, 
h. 24 Estoppel Ad, V 1802, e. 
50—Vendors' lien—Dismissal of petition 
following caveat under the Real Prnoerty 
Act.

9036
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Indians in Canada are British subjects 
and entitled to all the rights and privileges 
ut such, except so far as those rights are 
i,.strict id by stat ute, and, notwithstand
ing .•«ub-section (24) of section 1 of the 
British North America Act. 1867, they 

subject to all provincial laws which 
the Province has power to enact : Reg.

nl. (lihb v. White, 5 P.lt. 315, and 
R, r v. //-//, (1907) 15 U.L.R. 410.

An Indian has the same right to sell or 
,Impose of land which has been allotted 
in him by the Dominion Government as 
In- own individual property as any other 
British subject has and neither section 
102 of the Indian Act, R.S.C. 1906, <•. 
>1, which prevents any person acquiring 
an> lien or charge on real property of an 
Indian not subject to taxes under the 
i,-i three preceding sections, nor any 
i it her provision of the Act imposes any 
restriction on the right of selling outright 
any of his individual property.

Totten v. Watson, (1858) 15 U.C.R. 
392, followed.

The Estoppel Act, R.S.M. 1902, c. 56, 
applies to conveyances made by Indians 

well as others, and, where an Indian 
has given a deed of his land with the 
ovenanta mentioned in that Act, the 

subsequent issue of the Crown patent to 
him vests the title in the grantee in fee

Dismissal of petition following caveat 
under the Real Property Act delayed to 
enable petitioners to take prceedings to 
establish a vendor’s lien for unpaid pur
chase money under prayer for general 
relief. Sanderson v. Heap, 19 M.R. 122.

2. Mortgage on land in reserve -
Ejectment thereon.

A mortgage made by an Indian living 
on a reserve of land in the reserve is void, 
and judgment in ejectment recovered 
thereon is also void, and a sheriff is not 
bound to execute a writ issued thereon. 
Rlack v. Kennedy, T. W., 144.

INDICTABLE OFFENCE
See Solicitor, 2, 6.

INDICTMENT.
Sec Criminal Law, IV, 1; VI, 4; VII, 1, 

2; X, 1; XI.
— Criminal Procedure, 1.
- Municipality, IV, 1.

INDORSEMENT.
See Bills and Notes, VIII, 10.

INFANT.
1. Agreement to purchase land

Specific />erformanci -Damages in lieu of— 
Agent.

1. The appointment by an infant of an 
agent to act for him is not void but only 
voidable if it is to his advantage, and an 
infant may elect to ratify and lake ad
vantage of a contract entered into by an 
agent for him and the Court will, in the 
exercise of its equitable jurisdiction, 
assist the infant in enforcing his rights

2. An infant can purchase laud and 
enforce the contract against the vendor, 
at least to the extent of recovering 
damages against the vendor for breach of 
the contract.

Warwick v. Bruce, (1813) 2 M. & Sel. 
205, followed.

3. The fact that the statement of claim 
asks for specific performance of a contract 
of sale, when specific performance cannot 
be granted, does not bar the plaintiff 
from recovering damages for breach of 
the contract, when these are also claimed 
in the alternative.

Ilipyrare v. Case, (1885) 28 Ch. D. 
350, distinguished. Johannson v. Gud
in undson, 19 M.R. 83.

2. Avoidance of contract made by -
Repudiation during infancy—Conduct after 
attaining majority—Action to rescind con
tract—Laches—Failure to return or offer to 
return mom y received under contract- 
Non-suit without prejudice to subsequent 
action.

The repudiation by an infant during 
infancy of a contract previously entered 
into will have the same effect as such 
repudiation would have if made after 
attaining majority, provided nothing is 
done since attaining majority to ratify 
the contract, and a delay of 17 months in 
commencing an action to rescind should 
not be treated as a ratification.

The plaintiff in such an action, however, 
to whom during infancy the greater part 
of the consideration for the contract has 
been paid, should return or offer to return 
the money received with interest and, if 
this has not been done, a non-suit should 
be entered, without prejudice to the 
bringing of another action.

Phillips v. Sutherland, 15 W.L.R. 594, 
22 M.R. 491.
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3. Custody of Habeas Corpus—Ap
plication by father far custody of child— 
Misconduct—Onus of establishing.

It is prima fane th«* rijjht of u father to 
have the custody of his infant child, and 
the cure of its education and bringing up.

The anus of proving him unfit for such 
a charge rests upon tin* |>crson who seeks 
to take the child away, or to keep it 
away from him.

The Court is always unwilling to inter
fere with the Common Law rights of the

That the conduct of a husband is such 
that his wife cannot live happily with 
him, is not a sufficient cause for inter
fering with his right to the custody of 
the children. R< roulds, 9 M.R. 23.

4. Custody of — Right af mother af 
illegitimate child to his custody.

Although the mother of an illegitimate 
child has prima facie a right to his custody, 
notwithstanding any agreement she may 
have made to the contrary, yet the Court 
has a discretion to refuse to accede to her 
wishes if it is shown or appears to be 
likely that it would be detrimental to the 
best interests of the child to return him to 
her control.

Under the circumstances set forth in 
the judgment, it was held that such 
discretion should be exercised by leaving 
the child where the mother had originally 
placed him.

Reg. v. Sash, (1883) 10 Q.B.D. 454, 
and Barnardo v. Me Hugh, |1891] A.C. 
388, followed. Re Slater, 14 M.R, 523.

6. Custody of—Contest between father 
and mother—Infants’ Act, R.S.M. 1902, 
r. 79, *. 32—Habeas corpus—Conditions 
attached to order.

Application by the father for the custody 
of two children, aged seven and five 
respectively, who had been brought into 
Court by their mother under a writ of 
habeas corpus. The evidence showed, in 
the opinion of the Judge, that it was more 
in the interest of the children that they 
should remain with their mother than that 
the father should have the custody of 
them.

Held, that, under sect ion 32 of the 
Infants' Act, R.S.M. 1902, c. 79, an order 
should, under the circumstances of this 
case, be made f<»r the delivery <>f the 
children into the sole custody of the

mother, notwithstanding the prima facie 
Common Law right of the father.

ReFoulds, (1893) 9 M.R. 23, referred to.
Conditions attached «hat, without leave 

of a Judge, the children should not be 
removed from the Province, and that they 
should not be taken out of the City of 
Winnipeg without the father being kept 
informed of their whereabouts.

Liberty to the father to apply again in 
any way in the matter, should he desire to 
do so, because of circumstances arising 
hereafter. Re Tomlinson, 21 M.R. 78ti.

6. Decree against infants Reserving 
a day for infants to show cause.

Held, a decree against infants should 
not reserve a day to show cause after they 
come of age. Scottish Manitoba I n vest ment 
it* Real Estate Co. y .Blanchard, 2 M.R. 154.

7. Gift—Money received by defendant to 
the use of the pluudijf—I*resumption in case 
of money transaction between man and 
woman living together in adultery—Rlead-

Aetion for money received by defendant 
for the use of the plaintiff. Plaintiff, an 
infant, and defendant lived together as 
wife and husband, though not married. 
Plaintiff handed to détendant various 
sums of money obtained by prostitution 
while they were thus living together. Part 
of this money defendant used in purchas
ing an interest in a hotel property.

Defendant simply denied the allegation 
in the statement of claim.

Held, 1 There was no presumption of 
a gift under the circumstances, and, as the 
defendant had set up no other defence 
than a denial of the debt, the plaintiff was 
entitled to judgment.

2 Plaintiff was entitled to a charge and 
lien on defendant's interest in the hotel 
property for the money and costs and to 
nave the same sold to satisfy her claim. 
Desaulniers v. Johnston, 20 M.R. 04.

Appeal dismissed, 46 S.C.R. 020.

8. Maintenance of, action tor—No
formal promise to j ta y—Request—Implied 
agreement.

Action for maintenance of infant. 
Defendant’s wife having died, defendant 
requested plaintiff’s wife to take charge 
of the child, which she did for over three 

ears, when the child was returned to her 
at her. There was no formal promise by 

the defendant to pay for the keeping of 
the child.
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Held, that, if there was no formal 
promise to pay by the defendant, there 
was no formal promise to keep the ehild 
without remuneration and, as there was 
,i request, an agreement to pay should be 
implied.

Per Killam, J.—The mere faet of the 
maintenance by one person of the child 
«.f another does not imply a contract to 
pay for such maintenance.

/'< r Bain, J.—Apart from contract, a 
father is under no obligation, that can be 
enforced in a civil action, to support his 
children. Munro v. Irrine, 9 M.R. 121.

But sec now R.S.M. 1902, c. 107, s. 8.

9. Maintenance of children by
father.

IhId, 1. A father cannot, except under 
< on. St at. Man., c. 39, s. 11, 1m* ordered to 
pay a sum for maintenance of his child in 
another’s custody.

2. A decree cannot be made against a 
it her for past maintenance of his children, 

ilthough payments might be made for that 
pur|K)se out of funds of infants in court. 
H ood v. Wood, 2 M R. 196.

10. Guardian or next friend—County
i nurt.

Although an infant may, perhaps, sue 
m the County Court and have a transcript 
of the judgment filed in the Queen’s 
Bench, without a guardian or next friend 
being appointed; yet he cannot obtain an 
order to examine the defendant as a judg
ment debtor in the Queen’s Bench without 

■ guardian or next friend, llccher v. Mc- 
Dunald, 5 M R. *223.

11. Next friend—SUiying proceedings— 
Delay in making application.

Where an order is made for the trial of 
an interpleader issue between an infant 
claimant as plaintiff and an execution 
creditor, and the plaintiff in the issue 
desires to proceed, a next friend should be 
appointed, and proceedings will be stayed 
mi application of the defendant in the 
issue until such appointment is made.

The infant claimant had unsuccessfully 
appealed to the Full Court against the 
interpleader order, and no application for 
the appointment of a next friend had been 
made until after the service of the issue 
under the interpleader order.

Held, that the present application was 
not too late, as it was not necessary that 
a next friend should be appointed to act

for the infant before the present stage of 
the interpleader prweedings.

Campbell v. Malhewaon, 5 I*.It. 91; 
(Irady v. Hunt, 3 Ir.C.L. 525, followed. 
Grant v. McKay, 10 M R. 243.

12. Permission to sue by next friend 
in forma pauperis Practia.

An infant cannot sue in forma iHiu;Mris 
by next friend, unless it is shown that he 
cannot procure as next friend a person 
who is willing to assume responsibility for 
costs, and unless the proposed next friend 
is also a pauper.

Lindsey v. Tyrell, 24 Beav. 124, followed.
The Court will not appoint the official 

guardian of infants to bring an action as 
next friend of a pauper infant without his 
consent to assume the ordinary responsi
bility attaching to that position. He 
Sluryeon, 30 M R. 364.

13. Registered judgment against in
fant will bind his lands.

Section 3 of The Judgments Act, R.S.M. 
1902, c. 91, making a registered judgment 
a lien and charge upon the lands of the 
judgment debtor “the same as though 
charged in writing under his hand and 
seal,’’ must be read as implying such a 
charge as an adult could create, so that 
an infant’s lands will be bound by the 
registration of a certificate of judgment 
against him in the same way as those of 
an adult. McDougall v. Gagnon, 3 W.L. 
R. 387.

See Half-Breeds Lands Act, 2, 3.
— Negligence, VII, 2.
— Partnership, 8.
— Practice, XX, B, 5.
— Will, I, 1; III, 1.

IN FORMA PAUPERIS.

See Infant, 12.

INFORMATION

See Criminal Law, I, 1, 2; VII, 2; 
XVII, 18.

— Extradition, 8.
— LiqrnR License Act, 7, 8, 10.
— Prohibiti jN, III, 2.



INFORMATION TO RESTRAIN NUISANCE.:,v.i
INFORMATION TO RESTRAIN 

NUISANCE.

Highway Dominion or Frocincinl At- 
lor m yd à in nil Demurrer M ultifarious-

III 1-1, I. There is no rule on the subject 
of multifariousness of universal anpltca
tion. Kadi rase must be derided by a 
consideration of what will be convenient 
under its partieular circumstances.

2. Although defendants have several and 
distinct rights, a demurrer for multifari
ousness may hot lie.

Where an information was filed to 
remove obstructions to two intersecting 
streets against W., who owned the corner 
lot, and liis lessees and mortgagee, some 
of whom were interested in one frontage 
and some in the other, a demurrer for 
multifariousnofis was overruled.

4. Tie- Attorney^louerai for the Prov
ince is the proper informant in a suit to 
restrain the obstruction of highways.

5. It is not necessary that an informa
tion should disclose an interest in the 
relator. If the relator be also plaintiff la- 
must have an interest. Attorney-General 
v. Wright, :i M R. 197.

INJUNCTION.

I. To Restrain Various Acts.
11. Aoainst Breach ok Contract.

III. Encarte Injunctions.
IV. Other Cases.

1. To Restrain Various Acts.

1. Blasting operations on adjoining 
land Evidence in reply going lo strengthen 
the original case .\ on-disclosure of ma
terial facts on application for injunction— 
Offer to accept bond as security against 
damages — ( ''lists.

1. When evidence is given to the satis
faction of the Judge that there is a strong 
probability of injury to the plaintiffs’ 
milding by the continuance of blasting 

operations for the loosening of frozen 
earth on adjoining land, it is proper, on 
motion to continue an ex parte injunction, 
to grant an interlocutory injunction 
restraining the contractor until the hear
ing of the action from carrying on such 
blastings in such a manner as to injure the 
plaintiffs’ building, although there is no 
proof that any actual injury to such 
building has already resulted.

Ô00

Fh tcher v. Healey, ( 1NWÔ) 2s ('h.I). OSS, 
and AttyAien. v. Manchester, |1S93] 2 
( 'li. NT, followed.

2. There is a discretion in th; Judge on 
the hearing of such a motion to allow 
affidavits in reply which contain state
ments going merely to strengthen Un
original ease; and, when an opportunity 
is given to the defence to answer the 
affidavits in reply, the Full Court on 
appeal will not interfere with such dis
cret ion.

Feacoek v. //or/sr, (1N87) 7 Ch.D. tils, 
followed.

li. The non-disclosure of material facts 
on the application for an ex /mrU injunc
tion for a limited time, although a ground 
for discharging it, will not necessarily dis
entitle the plaintiffs to succeed on a 
motion to cotitinue the expiring injunction 
when both sides present their cases fully, 
and the Court is not bound to specifically 
discharge the interim injunction or to 
award costs to the defendants.

4. An offer or suggestion on the part of 
the plaintiffs, before commencing tin- 
act ion, to accept a bond to secure them 
against damages caused by the operations 
complained of, even if distinctly proved, 
would not necessarily preclude them from 
claiming an injunction afterwards, though 
it would be a fact to be taken into con
sideration in determining whether a 
remedy by action for damages would not 
be adequate.

Wood v. Sutcliffe, ( 1 S') 1 ) 2 Sim.N.S. 168, 
distinguished.

5. The appeal having failed, the appel
ant was ordered to pay the costs of the 
appeal upon the final disposition of the 
cause in any event of it. Miller v. ('am/>- 
bell, 14 M R. 437.

2. Construction of railway crossing
—Fear of riot—Construction of statutes— 
Railway crossings—Constitutional laic.

The fact that the plaintiff will by force 
oppose a threatened trespass, and so 
possibly cause bloodshed, is no reason 
why the Court should grant an inter
locutory application, if he is not otherwise 
entitled to it.

The Act incorporating the Northern 
Pacific and Manitoba Railway Company 
does not, of its--If, supersede the power 
given to the Railway Commissioner by 
f>l Vie., c. f>, with reference to the building 
of the extension of the Red River Valley 
Railway to Portage la Prairie.

An ex parte injunction having been dis
solved on the ground that the questions
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voiced were of such difficulty that they 
Mould be decided at the hearing only, the 

i,.11 was amended and a new ex /nrte 
junction granted. Upon motion to 

continue it,
//./»/, that the plaintiffs were entitled 

; have a full consideration of all the 
■ l lestions involved; and, a more deliberate 
argument having solved the difficulties 
ilc injunction was continued.

The Dominion Parliament has power to 
provide that no Provincial railway shall 
. iv— a Dominion railway without making 
application to the Railway Committee of 
thr Privy Council for Canada.

A statute provided that a certain thing 
dioiild not be done "without application 
tu the Railway Committee for approval of 
the place and mode,” etc.

//./-/, that the Act required that the 
approval should be obtained and not 
merely applied for.

The Railway Commissioner for Mani
toba is a "person,” and may be enjoined 
Hum prosecuting the construction of a 
railway. Attorney-tie lierai v. Ryan,

M. It. Si, followed. /'. R. V A. /'. 
.v Man. Ry. Co., 5 M.U. 301.

3. Construction of subway under 
railway tracks along highway Pnvi- 

/< It rami grade of highway "or any /tart 
• nof"—Railway Commission, jurisdic- 
oi of—Interim injunction affirmed on 

uitisat, effect of.
for many years the defendants, by 

-reement with the City of Winnipeg, had 
occupied a portion of the width of Point 
Douglas Avenue in said City with the 
tracks of its main line. In 1904 a further 
agreement was made between the City and 
the Company, and ratified by the Legis
lature, whereby the Company obtained 
the right to raise the grade of Point 
Douglas Avenue or of any part thereof to 
i height not exceeding ten feet above the 
then existing grade upon certain con
ditions.

Ihbl, that the words “or of any part 
thereof” related to a part of the breadth 
a> well as of the length of the avenue, 
and that the defendants had a right to 
raise the grade of the southerly 45 feet in 
width of the avenue leaving 21 feet at its 
original height, although the result of that 
was to diminish the value of the plaintiff’s 
lots on account of the construction of a 
subway alongside of them.

IIeld, also, that an order of the Board 
of Railway Commissioners granting leave 
to the détendants to construct such sub

way was valid and binding, although it had 
been made ex inirle and in ignorance of the 
fact that the plaintiff had previously 
obtained an interim injunction against 
such construction, the plaintiff having 
made no application to rescind or vary the 
order as lie might have done.

C. P. R. v. (»'. T. It., (1906) 12 O.L.K. 
320, followed.

The interim injunction granted in l9t).'i 
had been aflirmed on appeal before the 
hearing of the cause.

Ih hi, that that decision was not binding 
on the trial Judge and did not divest him 
of the responsibility of deciding the case 
upon the merits at the hearing. Fraser v. 
('. R. It., 17 M R. Wi7.

4. Dredging of sand from bed of 
river causing subsidence of bank.

Inconvenience to the public cannot be 
set up as against private rights and, w here 
it is shown that the removal of sand from 
the bed of a river opposite the plaintiff’s 
property has caused a subsidence of the 
bank and, if continued, is likely to cause 
irreparable damage, an injunction should 
be granted to stop the dredging, notwith
standing affidavits showing that contrac
tors and the public would suffer loss and 
inconvenience if the sand could no longer 
be produced from that source for building 
purposes. Patton v. Pioneer Navigation 
it «band Co., lti M. R. 43f>.

6. Dredging sand out of bed of 
navigable river causing subsidence of 
banks -Riparian owner—Ownership of 
bed of non-Udal navigable stream.

An injunction should be granted to 
prevent the continuance of the dredging 
of sand from the bed of a navigable 
river opposite or near the plaintiff’s 
property on its bank, if it is shown that 
there is a real danger of the bank being 
worn away by such continuance, although 
the greater portion of the sand previously 
taken out had been carried down the 
river by the current and it is not proved 
that the dredging already done had 
caused any subsidence of the bank.

The plaintiff's patent from the Crown 
described his land as a portion of a parish 
lot as shown on a plan of survey of the 
Parish of tit. Boniface. According to the 
plan referred to the parish lots run only 
to the Assiniboine River, but the patent 
contained a reservation of the free use. 
passage and enjoyment of, in, over and 
upon all navigable water, etc., and it was



INJUNCTION. 504563

not disputed that that river, at the place 
in question, is a navigable stream.

Held, that bv the laws of England the 
title to the bed of a non-tidal navigable 
river is presumed to he in the riparian 
owner nil medium filum ut/iur. that the 
reservation in the plaintiff’s patent 
afforded a strong presumption of non
ownership by the Crown in the soil 
underneath the river, and that the plaint
iff’s title carried with it all the rights of 
a riparian owner, so that the plaintiff 
owned the bed of the river to the middle 
as claimed.

liirkett v. Morris, (1866) L.H. 1 ILL. 
Sc. 47; Kcewatin Power Co. v. Town of 
Kenora, (1908) 16 O.L.K. 184, and Servos 
v. Stewart, (1907) 15 O.L.K. 216, followed. 
Patton v. Pioneer Navigation A Sand Co., 
21 M. R. 106.

6. Illegal acts of strikers Trade 
combination.

An interim injunction restraining de
fendants (striking plumbers) from inter
fering in any manner with the non-striking 
workmen employed by plaintiffs (master 
•lumbers) should be continued to the 
tearing, if the affidavits show that the 

defendants have endeavored to induce the 
employees of the plaintiffs to break their 
contracts with them and have entered 
into a conspiracy and combination to 
induce such employees to leave the 
plaintiffs’ employ, and to prevent other 
workmen from entering into such employ
ment, and have annoyed some of the 
plaintiffs’ workmen who did not join the 
strike. .Such an injunction, however, 
should contain the words, “except for the 
purpose of obtaining and communicating 
information,” in the clause forbidding 
generally the besetting of the plaintiffs’ 
premises. Cotter v. Osborne, 16 M.K. 
395.

7. Levy of illegal tax by municipality
—Interim injunction—Other ailequate rem- 
« '/.v

A party who brings an action against 
a municipality for a declaration that he is 
not liable for a tax imposed upon him, 
and for an injunction to restrain the 
attempted levy of such tax, is not entitled 
to an interim injunction to restrain such 
levy, as he has another adequate remedy, 
namely, to pay the tax under protest and 
sue to recover it back.

Dows v. City of Chicago, (1870) 11 
Wall. 108; United Lines Telegraph Co. v.

(iront, (1873) 137 N.Y. 7, and C.P.K. v. 
Cornwallis, (1890) 7 M.K. 1, followed.

Central Vermont Kail way Co. v. St. 
Johns, (1887) 14 S.C.K. 288, distinguished. 
Dominion Ex press Co. v. City of Iirandon, 
19 M.K. 257. j

8. Payment of life insurance to 
executor —Executor — Foreign Assets— 
M ultifa rio usness.

An injunction will not bo ordered to 
restrain a foreign life insurance company 
from paying the amount assured to an 
executor here, when the policy was issued 
in the foreign country, the premium pay
able there, the moneys assured payable 
there, and the company was not carrying 
on business here.

A bill is not multifarious wh oh prays 
administration of an estate and also the 
cancellation of an assignment made by 
the executor of a portion of the estate to 
some of the defendants. Cole v. (Hover, 
10 Or. 392, not followed. Frontenac Loan 
A Sav. Co. v. Morice, 3 M.K. 21.

9. Threatened trespass.
The plaintiff claimed to be tenant of 

the defendant ti. of certain lands upon 
which he sowed a crop of wheat. De
fendants threatened to reap the crop, 
whereupon the plaintiff filed a bill for an 
injunction. During the suit the defend
ants did harvest a portion of the crop, 
but did not otherwise interfere with 
plaintiff’s occupation. The plaintiff’s 
right was not very clearly established by 
the evidence.

Held, Injunction refused, but without 
costs. Monknuin v. llabington, 5 M.R. 
253.

10. Trespass by railway -Plaintiff a
puppet—Signification of disallowance.

An Act was passed by the Provincial 
Legislature providing for the construction 
of the lied River Valley Railway. In 
pursuance of this Act a contract was 
entered into between Her Majesty and 
two of the defendants, and the contractors 
thereupon proceeded to build the road.

This Act was disallowed as was also an 
Act extending the operation of The Public 
Works Ai i ui 1885.

The plaintiff, being aware that the route 
contemplated would cross certain lands, 
purchased them with a view of obstructing 
the building of the road. It was not con
tended that this would disentitle him to 
an injunction, but it was alleged that he 
was acting not for himself but in reality



INJUNCTION.505

f..r ii rival railway whose hand he was. 
To show this, the plaintiff was examined 
ni he refused to answer several proper 

ml material questions. He appeared to 
ive acted through the rival railway’s 

flirials and to have rejxirted progress to 
them; to have made some agreement with

company, giving to it certain privi- 
i lies in respect of the land purchased, but 
h«' nature of this agreement he refused to 

divulge; ana in a letter lie referred to 
the party for whom I have purchased."

Held, 1. That after the disallowance the 
i-fendants were without merits or legid 

rights—The Public Works Act (without 
In disallowed amendment) not giving the 

- iglit to expropriate lands for the purpose 
if the railway.

2. That nevertheless the plaintiff was 
:."t entitled to an injunction, he being the 
representative merely of ic rival railway 
and not acting on his own behalf, 

d. That to arrive at this conclusion it 
a- proper to assume, as against the plain- 
:F, the answers he could have given, if he 
d answered fairly the questions put to

The disallowance of the Acts was signi- 
' <! by proclamation in the (iazette, but 

• reference was therein made to the 
rtificate ol the date of the receipt of the

Semble, that the certificate need not be 
-iiified, but the disallowance only. 

■ tuny v. Ryan, 1 M.R. 486.

II. Against Breach or Contract.

1. ach of contract to sell bricks
to plaintiff only—Remedy l»j action for

(J€8.

I reals from orders restraining defend-
until the trial from delivering bricks 

mufactured by them except in aceord- 
nce with the terms of a contract between 

- plaintiff and the defendants and other 
ricfc manufacturers who had severally 
ereed to sell to the plaintiff the outputs 
I their respective brickyards for the 
resent season and not to sell any of such 
ricks to any one else.
The contract recited that the plaintiff, 

i conjunction with others, was forming a 
inpany to be incorjxjrated and that the 

laintiff was desirous of purchasing the 
ricks for the benefit of the proposed oom- 
any, and set out the intention of the 
laintiff to assign all his interest in the 
mtract to the company upon its incor- 
oration, and stipulated that, upon such

566

assignment, the company should be sub
stituted for the plaintiff in the contract; 
and the evidence show«*d that the defend
ants did not intend to enter into such an 
agreement for the benefit of the plaintiff 
and his associates personally, but that the 
formation of the company and its interests 
in the proposal purchases were material 
parte of the arrangements.

The orders had !>een only formally 
made, without argument, to facilitate the 
appeals, upon the understanding between 
counsel for all parties and the Court thrt 
they were not to lie taken as made in the 
exercise of a judicial discretion, but were 
to be fully open to appeal on all ixiints, as 
it was admitted that the trials of the 
actions could not, in the ordinary course, 
take place till after a great part of the 
brick-making season would have elapsed 
and the continuance of the injunctions 
would have been equivalent to granting 
orders for aetua' specific performance ol 
the contract duriig that |x*riod.

The statement of claim in each case 
alleged that, relying upon the contract 
and ujxm the supply of bricks under it. 
the plaintiff, together with others, entered 
into a number of building contracts 
requiring the use of bricks, that the plain
tiff would recpiire for the purposes of his 
business during the present year all the 
bricks called for by the said contract, that 
the plaintiff and the said company were 
tendering for and expected to obtain a 
large number of other building contracts 
requiring bricks, that the plaintiff expected 
to sell bricks to other builders at a profit, 
and that, unless the defendants supplied 
the bricks called for by the contract, it 
would be imixtssible for the plaintiff to get 
bricks in time to carry out these contracts, 
or to complete the works in the manner 
and within the time mentioned in said con-

The evidence adduced supported these 
statements in the main, but did not show 
that the contracts referred to had been 
made for the benefit or on behalf of the 
company or that the company had 
acquired any interest or incurred any lia
bility in respect of them.

Held, that the plaintiff should, under 
the circumstances, no left to his claim for 
damages, if any, arising from the alleged 
breach of the contract, and that the 
injunctions should be dissolved.

Appeals allowed. Costs reserved. Casa 
v. Couture, Cuss v. McCutchcon, 11 M.Il. 
458.
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2. Breach of contract to accept and 
exclusively use plaintiff’s goods.

A contract entered into by the pro- 
prietor of a country newspaper to accept 
and use exclusively every week the 
“ready prints" furnished by a publisher 
may be enforced by an injunction restrain
ing the defendant (luring the period covered 
by it from using or publishing any ready 
prints except those published by the plain
tiff, who should not be limited to the 
recovery of damages for the breach of the

Metro/tolibin Electric < ». v. Cinder,
( 10011 2 ( 'll. 799, followed.

Whit worn I Chemical Co. v. Hardman, 
11S91J 2 ( 'h. 117, i list inguished. Win ni/teg 
Saturday Host v. ('omens, 21 M.lt. 502.

111. Lxparte Injunctions.

1. On appeal after refusal by single 
Judge.

A motion for injunction to restrain a 
sheriff’s sale was refused by a single Judge 
after argument. Upon motion ex /xirte 
to the Full Court, the plaintiff's counsel 
stating lus intention to appeal, an in
junction was granted until the re-hearing 
of thi- order or the hearing of the cause, 
whichever should first come on. Lewis v. 
Il W, 2 M.lt. 7J.

2. Mandatory Injunction -Interim 
injunction.

On a motion cx /xirte for an injunction 
all facts within the knowledge of the 
applicant and material to the application 
must be disclosed.

This was a mortgage suit and for an 
injunction to compel the defendants, who 
had removed buildings from the land, to 
restore them to their former foundations. 
An ex /tarte injunction to restrain further 
removal had been obtained, and a motion 
was now made to continue this injunction 
and for a mandatory injunction to restore 
the buildings removed.

The injunction was continued until the 
hearing but, as it remained to be decided 
whether or not the buildings formed part 
of the mortgage security, a mandatory 
injunction to restore them to their former 
foundations was refused in the meantime. 
Stewart v. Turpin, 1 M.lt. 323.

3. Misrepresentation of facts.
I"pon a motion to continue an ex parte 

injunction it was objected that the Court 
had been misled when granting the 
same.

Killam, J., said: “Nothing is of more 
importance than that a party obtaining 
an </ parte order for an injunction should 
deal with the utmost fairness and frank
ness with the Court; and, if it were shown 
that a party did so upon a false statement 
of information of a material fact, 1 should 
not hesitate to refuse to continue it, and 
to leave him in the position in which he 
was before getting the order, even though 
he showed other grounds sufficient to 
warrant its being continued.” Hurbank 
v. II>65. 5 M.lt. 204.

4. Misrepresentation in obtaining -
lialance of convenience—Costs—Laches— 
Variance in charges of fraud.

An ex parte order for an injunction to 
last for a few days, and until a motion to 
continue it had been disposed of, was 
obtained upon a misstatement of a fact 
material to one of the grounds upon 
which, in the bill, the plaintiff's right was 
founded. Upon an application to con
tinue the injunction,

Held, that, having in view the great 
importance to the plaintiff of maintaining 
the status quo and the absence of damage 
to the defendant, the injunction might lie 
continued, notwithstanding the misstate
ment in respect of a portion of the property 
in question upon an equitable ground not 
affected by the fact misstated; but the 
plaintiff was ordered to pay the costs of 
the motion. Hurbanle v. Webb, 5 M.R. 
204, considered.

Laches as disentitling to interim in
junct ion discussed.

Variance between misrepresentations 
ils alleged and proved discussed. Winni
peg ami Hudson's Hay Co. v. Mann, 6 M. 
R. 409.

IV. Other Cases.

1. Breach of injunction -Costs of 
motion to commit.

Although there may not have been 
such a wilful or contemptuous breach of 
an injunction as may call for punishment 
by committal, yet, where the defendant 
by his conduct invited the application to 
commit, he was ordered to pay the costs 
of the motion. Hardie v. Later y, 5 M.R. 
134.

2. Other adequate remedy Loral op
tion by-law— Liquor License Act, R.S.M. 
1902, c. 101, s. 66—Failure to publish
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The failure to publish the notice of the 
voting on it local option by-law required 
by section titi of The Liquor License Act, 
R.S.M. 1902, c. titi, is good ground for an 
application under section 427 of the 
Municipal Act to quash the by-law if 
afterwards carried and passed by the 
council at the third reading: 11 nil v. 
South Norfolk, (1892) 8 M il. 430; In He 
( mss v. Town of Gladstone, (1905) 15 
M.R. 528, but an injunction to prevent 
the council from submitting the. by-law 
io the vote of the electors will not be 
granted by reason only of the failure to 
publish such notice, because of the 
existence of another adequate remedy in 
case the by-law should be carried, viz. an 
application to quash it.

IlYfcer v. Timlin, (1887) 34 X.W.R. 29,
followed.

Helm v. Port Hope, (1875) 22 Gr. 273, 
mil King v. City of Toronto, (1902) 5 

• f.L.ll. lt>3, distinguished on the ground 
that in those cases the councils had no 
jurisdiction to submit the questions to 
the vote of the people. Little v. McCart
ney. Johnston v. Wright, 18 M.R. 323.

3. Plaintiff’s title to office Wrongful 
assumption of jurisdiction —Injunction 
iritcre mandamus proper—Evidence.

Plaintiff having been elected alderman, 
and taken his scat and having been 
unseated by order of the County Judge, 
for lack of property qualification, obtained 
an ex jMirtc injunction to restrain the 
Mayor from proceeding to a new election, 
and from refusing to j>ermit the plaintiff 
to sit and vote as a member of the Council, 
upon the ground that the County Judge 
had no jurisdiction. Upon a motion to 
continue the injunction,

Held, 1. That, the plaintiff not being in 
fact qualified, no injunction should be 
granted.

2. The Court interferes by injunction 
only to prevent or restrain injuries to 
civil property and in defence of, or to 
enforce, rights which are capable of 
being enforced at law or in equity. The 
Court has no jurisdiction to restrain 
persons from acting without authority.

3. Although, under section 9 of the Q. 11. 
Act of 188ti, the Court may issue an 
injunction in cases where the plaintiff 
would have been entitled to a mandamus 
at law, yet it must appear that the eir- 
cumstances would have justified a man
damus; and, the only ground of complaint 
being that the defendant “threatens and 
intends and will unless restrained,”Ac.

Held, that the right to mandamus had 
not been shown.

In any case, the absence of the 
jurisdiction of the County Judge would 
have to be very fully and clearly shewn. 
Calloway v. Pearson, ti M.R. 3ti4.

4. Practice -Motion hi commit—Court 
or Chambers.

A motion to commit for breach of an 
injunction must be made in Court and 
not in Chambers. Hardie v. Lavery, 5 
M.R. 135.

6. Prayer for injunction -Motion for 
interim injunction—Statement of claim.

An injunction cannot be granted where 
none is prayed for. Hcid v. Gibson, 17 
C.L.T. Occ. 226.

6. Staying foreign action—( 'nets.
The Court has power to stay an action 

brought in a foreign court, where the party 
bringing it is within the jurisdiction. Hut 
no order will he made unless a clear case 
of oppression be made out.

The plaintiff filed a bill against the 
defendant as administratrix of > to set 
aside a policy of life insurance. After the 
commencement of the suit the defendant 
sued the plaintiffs in the Province of 
Ontiyio upon the policy. The insured 
had resided in Winnipeg, and the plaintiff 
anil the witnesses were there. The 
policy .was payable in Ontario and the 
head office of the company was there. 
The plaintiffs were willing to submit to 
such terms as the Court should think

motion for injunction to restrain the 
Ontario action was refused with costs. 
North American Life .4s.i. Co. v. Sutherland,
3 M R. 147.
Sec Arbitration and Award, 3.
— Company, IV, 14; XV, 14.
— Contempt of Covrt.
— Costs, IV, 1,2; X, 3.
— Crown Lands, 1.
— Examination for Discovery, 13.
— Fraternal Order.

- Frai di lent < Jonv et \m e, i v
— Fraudulent Judgment, 5.
— Garnishment, III, 3.
— Liquor License Act, 2.
— Local Option By-law, VI, 1, 5.
— Mortgagor and Mortgagee, III, 3.
— Municipal Elections. 3.
— Municipality, I, 1; VIII, 3, 4, 7.
— Nuisance, 2, 5.
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See Parliamentaky Elections, 3.
— Pleading, IV, 2; VII, 1; X, 9.
— Practice, V, 1.
— Production of Documents, 5.
— Public Parks Act.
— Real Property Limitation Act, 8.
— Ratification.
— Restraint ok Trade.
— Sale of Land for Taxes, I, 1; III;

IX, 3.
— Trade Name.
— Trade Unions.
— Trees on Highway.

INNUENDO

See Libel, 7.

INSANITY

See Alimony, 6.
— Criminal Law, XVII, 18.

INSOLVENCY

See Assignment for Benefit of Credi
tors.

— Fraudulent Conveyance, 17.
— Fraudulent Preference, I, 1; III, 

1,7; V; VI, 3.
Stoppage in Transitu.
Winding-up, I, 1; IV, 6.

INSOLVENT BANK.

Ser”,WiNDiNO-UP, II, 1; IV, 10.

INSOLVENT PLAINTIFF.

See Security for Costs, X, 3.

INSPECTION OF DOCUMENTS.

Sec Practice, XXVIIJ, 9, 11.
— Production of Documents, 9.

INSPECTION OF GOODS.

See Sale of Goods, II, 1.

INTENT.

See Contract, XV, 10.
— Conviction, 1.
— Flection Petition, IV, 5.
— Fraudulent Preference, III, 2;

IV; V; VI, 4, 5.

INTENT TO DEFRAUD.

See Capias, 2.

INTEREST.

1. Compound Interest—Construction 
of mortgage—Mortgage suit.

Where a mortgage provides for payment 
of interest half-yearly and that, “on 
default in payment of any instalment of 
interest, such interest shall at once 
become principal and bear interest at the 
rate aforeaaia," the account in the 
Master's office should be taken with half- 
yearly rests, the interest being cora- 
ixiunded half-yearly. Canada Permanent 
Loan A* Sav. Co. v. Hilliard, 3 M.R. 32.

2. Debt certain and time certain -
A: l ll ///. l,i. 42, ». 28 (Imp.).
To entitle a creditor to interest under 

3 & 4 Wm. 4, c. 42, s. 28 (Imp ), the 
written instrument under which it is 
claimed must show by its terms that there 
was a debt certain payable at a certain 
time. It is not sufficient that the same 
may be made certain by some process of 
calculation or some act to be i>erformed 
in the future. Sinclair v. Preston, 31 
S.C.R. 408.

3. On judgment.
Held, on consultation of the Judges of 

the Court of Appeal, that, where any 
judgment of a Court below has been 
changed, interest should only be allowed 
on the judgment from the date of the 
judgment of the Court of Appeal, not
withstanding section 2 of The King’s 
Bench Act. Sheldon v. Egan, 18 M.R. 221.
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4. Rate of interest recoverable by 
Sank when more than seven per cent
stipulated for—Cheques as /tayment—Bank

80, 6L
Defendant borrowed large «urns of 

î <mey from the plaintiff Bank by way of 
i-rdrnft and on promissory notes, llav- 

• u agreed to pay interest, first at 24 per 
•it, afterwards at 18 per rent |>er 

1 mini, defendant from time to time gave 
Bank cheques on his current account 

pay the interest at those rates respee- 
vely up to 31st January, 1902. When 

li cheques were given the account had 
already been overdrawn, but it was after- 

rds changed into a credit balance in 
defendant's favor by deposits or by ced
i' étions made by the Bank for defendant's

Held, that such cheques should be 
'•med to have been payment of the 
'«■rest, and that defendant could not 
■over back such interest or any part of 

i , alt hough it was in excess of the seven 
i r cent rate which the Bank Act permits 

hank to charge.
Held, also, that, under sections 80 and 

*1 of the Bank Act, the Bank was not 
it led to sue for and recover interest 
ruing after 31st January, 1902, at 
en |ht cent per annum, but could only 
over interest at the legal rate of five 
cent per annum from that date on the 

neipal then due. Bank of British North 
I »erica v. Bussuyl, 15 M.R. 266.

> ■ Administration, 1.
Banks and Banking. 9. 
Constitutional Law, 5, 6.
Contract, VIII, 4; IX, 4; XII, 1. 
Fire Insurance, 6.
Foreign Judgment, 8.
Husband and Wife, III, 1.
I nterpleader, VIII, 3, 4.
Mortgagor and Mortgagee, II. 
Principal and Agent, II, F. 
Railways, V, 2.
Receiver.
Rectification of Deeds, 2.
Sale of Goods, V, 1.
Sale of Land for Taxes, IV, 3. 
Solicitor and Client, I, 2.
Statutes, Construction of, 7. 
Summary Judgment, II, 2.
Will, II, 1, 2.

INTEREST IN LAND.
So Fraudulent Conveyance, 20. 

Registered Judgment, 5.

See Sale of Land for Taxes, II. 
— Vendor and Purchaser, IV, 1.

INTERIM INJUNCTION.

See Injunction, I, 7.

INTERLOCUTORY COSTS.

See Security for Costs, X, 4. 
— Set Off, 1.

INTERLOCUTORY MOTION OR 
APPLICATION.

See Costs, X, 3.

INTERLOCUTORY ORDER.

See Appeal from County Court, VI, 2.

INTERLOCUTORY OR FINAL 
JUDGMENT.

See Foreign Court, 1.
— Foreign Judgment, 1.
— Fraudulent Conveyance, 19.

INTER-MUNICIPAL HIGHWAY.

See Municipality, II, 2.

INTERPLEADER.

I. By Common Carrier.
II. Costs.

III. Evidence at Trial of Issue.
IV. Form of Order.

V. By Gabnishh.
VI. Practice.

VII. Security for Costs.
VIII. By Sheriff.

IX. Other Cases.
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I. By Common Carrier.

1. As between consignor and exe
cution creditor of another person -
Cut. Slat., c. 37, x. 65.

When* goods delivered to u common 
carrier by V. were seized by the sheriff 
under an execution against P.

Ih hi, that the carrier could not, under 
Con. St at., e. 37, s. 05, call upon the 
exeeution creditor and sheriff to inter
plead with V. Merchants’ llank v. Peters,
1 M R. 372.

2. Goods not within jurisdiction.
The Court has no jurisdiction under the 

Act relating to interpleader by carriers, 
when the goods are not within the juris
diction.

Although no jurisdiction, yet the sum
mons may be discharge! 1 with cost . lie 
BrunswickHalkeCo. A Martin, 3 M.R. 328.

II. Costs.

1. Appeal as to costs.
Although the claimant upon the trial of 

an interpleader issue succeeds, vet the 
< 'ourt may, in its discretion, refuse to give 
him costs against the execution creditor.

The Court cannot, however, in such a 
case order the claimant to pay the sheriff 
his costs of taking possession of tin* goods 
claimed, or his possession money prior to 
the date of the interpleader order. Massey 
Manufacturing Co. v.Gaudry, 4 M.R. 229.

2. Appeal for costs -Sheriff's costs.
An execution creditor directed a sheriff

to interplead between him and a claimant 
to some seized goods. Vpon the return of 
tin* interpleader summons the creditor 
obtained an enlargement to examine the 
claimant. Upon the further return the 
creditor abandoned.

Held, 1. That the creditor ought to pay 
the sheriff's costs of the proceeding.

2. That the refusal of the Referee to 
allow such costs might be appealed from. 
Stephens v. Rogers—Ex parte Livingstone, 
6 M.R. 298.

Distinguished, Blake v. Manitoba Mill
ing Co. 8 M.R. 427.

3. Claimant abandoning — Costs of 
sheriff.

Held, that where a plaintiff examines a 
claimant upon his affidavit, and the 
claimant subsequently abandons his claim 
and is barred, and ordered to pay the

576

costs of the sheriff and the plaintiff, the 
proper order is that the sheriff’s costs be 
taxed to him and an allocatur served on 
the plaintiff, that the plaintiff add them 
to his costs, and upon receipt of the 
amount pay the sheriff.

The facts appear from the judgment. 
Patterson v. Kennedy, 2 M.R. 63.

4. Claimant abandoning Sheriff's

A person served a notice upon a sheriff 
claiming, as his, goods seized under writ 
against another. Upon the return of an 
interpleader summons the claimant ap
peared, obtained two enlargements and, 
doing nothing to substantiate his claim, 
was barred.

Held, that the claimant should pay the 
sheriff’s costs. Cochrane v. McFarlane, 
5 M.R. 120.

6. Defendant interpleading.
After declaration defendants obtained a 

summons, under 48 Vic., c. 17, s. 54, calling 
upon various claimants to tin* fund sued 
for to maintain or relinquish their claims. 
All tin- claimants abandoned except tin 
Imperial Bank, and an order was pro
nounced directing the defendants to pay 
the fund into court, after deducting their 
costs; that there should be no costs as to 
those who abandoned their claims; ami 
that an issue should be tried between tin- 
plaintiff and the Bank. V|>on settling 
tin* terms of this order the Bank also 
abandoned, and the order, instead of 
providing for an issue, directed the Bank 
to pay tin* plaintiff’s costs of tin* applica
tion, and the defendant’s costs deducted 
out of the fund. The claim of the Bank 
was under two garnishee attaching orders, 
one issued in a suit against D.,K.& A., and 
the other in a suit against T. K. M. K . 
the Hudson's Bay Co. in both suits being 
the garnislves. The plaintiffs in tin* 
present suit were T. K. A A.

Ilelil, that the statute was applicable 
to the Bank’s claim, and that an issue 
might therefore have been directed.

'Vhi* defendants were entitled to deduct 
their costs, both of the suit and also of tIn
application, so far as related to the Bank, 
but not of calling in the other abandoning 
claimants.

Where a claimant does not appear, or 
appears and abandons, no costs are 
awarded. Armit v. Hudson’s Hay Co., 3 
M.R. 529.
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6. Defendant interpleading — Pay-
mint into ('oiirt.

The defendant, being indebted to Cr., 
M . a creditor of Cr., obtained a garnishing 
order against S. Instead of paying the 
money into court, S. retained it and was 
itterwards sued for the same amount by 
the plaintiff, who claimed as assignee of 
Cr. The defendant after issue joined 
obtained an order requiring M. and the 
plaintiff to interplead. The plaintiff 
'licet" ded upon the issue.

Ihhi, 1. The defendant should pay the 
whole costs of the action down to the 
interpleader order.

_\ M. should pay to the plaintiff the 
costs of the issue.

No costs allowed to any party con
nected with paying in or paying out the 
money, ('laugher v. Scoones, 3 M.R. 23S.

7. Discretion of Judge.
Ih hi, 1. In an interpleader issue, where 

- n il party succeeds as to part of the goods, 
there should be a division of costs, and the 
i.itio of that division is in the discretion 
of the Judge.

The Court has power to review the 
discretionary order of a Judge, but does 
not exercise it, unless in a strong ease 
where the discretion has been exercised on 

i wrong principle. Jiurnham v. Walton, 
■1 MR. 180.

8. Sale by sheriff.
An execution creditor, consenting to be 

barred after an interpleader order has 
been made, must pay the costs of a sale 
by the sheriff of the goods seized as well 
:k the costs of the application for the 
interpleader order, possession money, &c. 
Manitoba and A*. 11'. Loan Co. v. Itouthy, 

M R. 296.

9. Several issues.
Disposition of costs in interpleader pro

ceedings where distinct issues taken by 
-' verni execution creditors, the claimant 
I icing the same in all. Brown v. Portage. 
I" Prairie Manf. Co., 3 M.R. 245.

III. Evidence at Tkial of Issue.

Proof of judgment at trial of inter
pleader issue Attaching order.

1. When a third jierson claims goods 
seized by the sheriff under an attaching 
order and the sheriff applies for an inter- 
! deader order, any (rejection by the 
claimant as to the want or insufficiency of 
the material on which the attaching order

was obtained should be raised in answer 
to the sheriff’s application, and it will be 
too late to raise such objection at the trial 
of the interpleader issue.

2. It is not necessary at the trial of 
such an interpleader issue for the plaintiff, 
although he is plaintiff in the issue, to 
jrove the defendant's indebtedness, at 
east in the absence of evidence on the 
part of the claimant to show that it did 
not exist.

Holden v. hinging, (1801) 11 V.C.C.P. 
407; Id/inteiu v. British Canadian, (1890) 
7 M.R. Ill); Plummer v. Price: (1878) 31) 
L.T. 658, and Edwards v. English, (1857) 
7 E. & 11. 564, followed.

The attaching order having been set 
aside by the referee after the making of 
the interpleader order and the sheriff 
having relinquished possession of the 
goods, the claimant contended that the 
latter order then lapsed; but the attaching 
order had been reinstated on appeal to a 
Judge, when the sheriff again took pos
session of such of the goods formerly 
seized as he found to be still in the claim
ant's possession.

Held, that the plaintiff had a right to 
have the interpleader issue disposed of 
and that, as the merits were in his favor, 
the verdict for him should stand, but 
limited in its effect to the goods seized by 
the sheriff after the attaching order was 
restored.

Howe v. Martin, (1890) 6 M.R. 616, 
followed. Turner v. Tymchorak, 17 M.R. 
687.

IV. Form of Order.

1. Giving back possession to claim
ant.

The ordinary form of an order directing 
an interpleader issue had been drawn up 
and came before the Judge for settlement.

Held, 1. That, where an interpleader 
issue is directed at the instance of a 
sheriff, the general rule is that the order 
should direct the sheriff to withdraw 
from i>ossession upon payment to the 
sheriff by the claimant of the possession 
money from the date of the order, not 
from the date of the seizure or of the 
making of the claim.

2. Under 46 and 47 Vic., e. 30, the 
proper issue to direct is “Whether at the 
time of the seizure of the goods by the 
sheriff the goods were the property of the 
claimant as against t he exeeution creditor.” 
Keekr v. Hatlewood, 1 M.R. 31.
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2. "The goods or any part thereof.”
It is immaterial whether an interpleader 

issue refers to “the goods seized," or "tin* 
goods seized, or any part thereof." 
Vnder the former words the elaimant mav 
prove for a portion of the goods seized. 
Stephens v. McArthur, li M R 111.

3. Power to direct sale of goods in 
default of claimant giving security
Disen t ion in Refera.

Vnder an execution against the defend
ant, the sheriff seized certain goods which 
were claimed by I>. II. «V Co.

Thereupon the Referee, o t the applica
tion of the sheriff, made an order that 
upon the claimants paying into court 
$HM), or giving security for that amount, 
the sheriff should withdraw from posses
sion, but in default of making such pay
ment, or the giving of such security, that 
the goods should be sold and the proceeds, 
after ileducting expenses, paid into court 
to abide further order.

I lild, that the Referee had jurisdiction 
to make the order, and that the discretion 
vesti^l in him was properly exercised. 
Hank - I Xnra Scotia v llopi, Ho/h «V 
Co., Claimants, !l M.R. 37.

V. Rv (Iahnishkk.

1. Garnishee claiming interest in 
fund.

A garnishing order having been served 
by plaintiffs, the garnishees pa'd 8tWi7.4ti 
into court. suggesting the names of 
several claimants to the fund. One of 
these, V. had commenced an action 
against the garnishees, claiming $1,000 to 
be the amount due. Vpon a summons 
taken out by the plaintiffs an order was 
made barring all the claimants except the 
plaintiffs and I", iincluding the assignors 
of V.i. staying F.'s action and directing 
interpleader between 1\ and the plaintiffs. 
I poll appeal,

Ihht, I. That the order might properly 
have barred the other claimants.

2. That the interpleader order could 
only be made at the instance of the 
garnishees.

(a) 3. There being a dispute as to the 
amount due by the garnislnrs, they could 
not obtain an interpleader order. Mer
chants' liank v. McLean. Ill nderson tV 
Hall, (iarnishees, 5 M. R. 21V.

(III Overruled in Mcllltyn V. Woods, 5 
M. R. 347. See next ease.

.581)

2. Dispute as to amount due by 
Garnishees Croeedun.

Vnder 4V Vie., e. 35, s. 10, a garnishee 
may have an interpleader as to t he amount 
he admits to be due, although a larger 
amount may be alleged by the attaching 
creditor to be owing. Mi rehauts' Hank v. 
Mcljcnn, 5 M R. 21V, overruled.

The garnishee should, however, ti|>on 
affidavit, express his readiness to bring 
into court the amount trulv owing, 
whatever that may lie found to tie. Such 
an affidavit was allowed to lie supple
mented.

An issue may lie directed to ascertain 
what is the true amount due. McIntyre 
v. Woods. C. C. I{. Carnishces, 5 M R. 
347.

3. Money deposited in Bank —Gar- 
nisin e order Assiynment of de/msit receipt

l{ifusai of Hank to /my to assignee — 
l)ilay in milking a pn! nation.

Application of Rank to compel gar
nishing creditor of defendant and the 
assignee of defendant's deposit receipt to 
interplead.

Defendant had assigned the deposit 
receipt to his wife who had demanded the 
money. The Rank delayed payment on 
various pretexts for five days when 
plaintiff’s garnishing order was aer ed. 
Plaintiff eight days afterwards took out 
a summons to pay over and the Rank 
after seven more days Viok out the inter
pleader summons.

Ihhl, that the interpleader order 
should go, ils the delay was not unreason
able, and the claimants’ rights had not 
been prejudiced. Schmidt v. Douglas, 11 
C.L.T. Dec. X. 515.

VI. Practice.

1. Notice of trial.
Held, that, if on an interpleader issue 

the plaintiff does not give notice of trial, 
the defendant's proper course is to apply 
to the Court for an order to bar the 
plaintiff. Clinton v. Monkman, 3 M.R. 
371.

2. Who should be made plaintiff in 
issue (hunts si ized in /sissession of 
mortgagee.

In April, 1SV2, the plaintiff plum I a 
writ of Ji.fa. against t he goods of defendant 
in the sheriff's hands. The sheriff seized 
certain goods as the property of defendant, 
but they were claimed bv the Commercial 
Rank. They had been mortgaged to tin.
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Rank in January, 1892, and were taken 
possession of by the Bank a few days 
before the seizure, and at that time were 
in the actual possession of the Bank. An 
interpleader issue was directed and the 
question was which party should be 
made plaintiff in the issue.

//#/#/, that the execution creditors 
-liould be made plaintiffs. Union Bank

r<iinula v. Tizzanl. Commercial Hank 
of Manitoba, Claimants, 9 M.R. 149.

VU. Sec i: rit y for Costs.

1. Application tor—Style of cause.
An application for security for costs of 

interpleader proceeclings, made after the 
issue of the interpleader order, must he 
styled not in the original cause, but in 
tin' interpleader issue. McMaster v. «/«ta
pir, 3 M R. tiOô.

2. Barring claimant in default of.
The defendant in an interpleader issue 

was ordered to give security f >r costs. 
After long delay an order was made that 
lie do give security within a limited time 
or that his claim lie barred. 1‘. It. v. 
Forsyth, 3 M.R. 45.

3. Plaintiff in issue out of the 
jurisdiction.

A garnishee admitted his liability to 
the judgment debtor, but suggested that 
one B. claimed the money under an 
assignment made to him by the judgment 
debtor. V|X)n settling the form of the 
order for an issue,

Ihltl, 1. That B. the claimant ought to 
be the plaintiff.

2. That it did not, from this, and from 
the fact that he resided without the 
jurisdiction of the court, necessarily follow 
i liât lie should give security for co ts, 
lliât tlie Court could exercise its discretion, 
and would not order security unless the 
applicant showed circumstance's warrant
ing that direction. McPhillips v. Wolf, 
1 M R. 300.

VIII. By Sheriff.
1. Delay in applying -Defendiny action 

not necessarily a bar.
(living relief to a sheriff by interpleader 

I- a matter of judicial discretion and mere 
delay, even if imperfectly accounted for, 
will not be a bar to a sheriff obtaining an 
order, if the parties have not been preju
diced by the delay, and there has been no 
misconduct or collusion.

Defending an action brought by the 
claimant against him will not necessarily 
disentitle a sheriff to relief.

Remarks on the duty of the sheriff to 
come promptly for an interpleader without 
exercising any- discret ion.

Holt v. Frost, 3 11. <V X. 821; Winter v. 
Bartholomcic, 11 Ex. 704, followed. Mac- 
ilonahl x (i. W. Central Iti/. Co., 10 M.R. 
83.

2. Exercise of discretion by sheriff
Laches—Protection of sheriff.

A sheriff seizing goods under an execu
tion. and having notice that a third party 
claims the goods seized, if lie desires to 
interplead, must apply to the Court, 
promptly, and not exercise a discretion 
by selling or otherwise dealing with the

Boswell v. Pettigrew, 7 I\R. 393, followed.
Darling v. (‘"Hatton, 10 P.R. 110, con

sidered.
Protection will be given to the sheriff 

only when In* has not abused his power, 
or caused substantial grievance, and has 
not been guilty of misconduct or neglect, 
the object of the statute being to protect 
him when it is unjust that he should be 
sued. Harris v. York, 8 M.R. 89.

3. Interest on money in sheriff’s 
hands.

Helil, as between two execution credi
tors, the first is entitled to interest on his 
judgment out of moneys remaining with 
sheriff pending the trial of an interpleader 
issue. Wolff v. Slack', McKinnon v. 
Mark, 1 M R. 243.

4. Interest upon moneys in sheriff’s 
hands.

A sheriff made money upon a number 
of writs against the same debtor, and held 
it during a contest between the various 
execution creditors for priority.

Ilelil, that the creditors obtaining 
priority were not entitled to interest upon 
their respective claims out of the fund. 
Burnham v. Walton, 3 M.R. 204.

6. Rescission of interpleader order 
because of sheriff giving up posses
sion.

An interpleader order, besides providing 
for an issue, required I he execution creditor 
to give security for costs by a certain day, 
otherwise he should he barred, and directed 
the sheriff to sell unless the claimant gave 
security for the goods. After lapse of the 
prescribed period the Referee made an
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order enlarging the time. Upon appeal a 
•bulge discharge» 1 this order, holding that 
the <*r»*»litor had become barml, and that 
1 here was no jurisdiction to extend the 
time. The Full Court, however, restoml 
the Referee’s order. After the order <>i it"- 
single Judge tin- sheriff withdrew from 
possession and the goods were dissipated. 
The «Teditor, then finding it useless to 
proce»*d with the issue, moVcil to rescind 
the interpleader order.

Ihhi, that thf or<ler should not ho 
rescinded, but that tin- creditor's reine»ly 
was bv action against the sheriff if lie had 
done wrong. Howe v. Martin, li M.R. 
015.

6. When refused.
A sheriff must exireise a souy<l jmlg- 

fnent with resis-et to applying for an 
interpleailer order and, when* tin* «•laini- 
ant to tin* goods seized has «dearly no 
right, th«* order will not be granted. 
Monitor Plow Work* v. Allen, T. W. It if..

IX. Other Cases.

1. Claimant’s bond, form of -Shi r-
iff's rosis.

1. Form of claimant's bond given and 
discussed.

2. An interpleader order may «lireet 
pavment of the sheriff's <*osts. Ashdown 
v. A ash, 3 M R. 37.

2. Commission on sale claimed by
two agents King'»Henrh Art, Hah SIM).

Relief by way of interpleader may he 
granted, under Rule 899 of the King’s 
Bench Act, to a vendor of land as h<*tw«*<*n 
two agents each claiming the same amount 
as commission on the sale of land, tin; 
vendor admitting that the amount is due 
to one or other of the agents.

(irealorcx v. Shai kh', (1895) 2 Q.H. 249, 
distinguished. Webb v. HihIhii/, 19 M.R. 
120.

3. Jurisdiction of Referee liarring

Wh«‘re anint»>rpleivler application before 
the R»*fer«*e falls to be disposed of upon 
a matter of practice, as where the sheriff 
by his delay or having taken indemnity 
from one of the parties is not entitled to 
r»*li»*f : where either the execution creditor 
or the claimant fails to appear on the 
return of the summons; where either of 
them, though app»-aring, declines to take 
an issue; where the claimant, though 
appearing, fails to support his claim by 
any evidence which can be look»*»l at ; or
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where there is some such state of circum
stances, the Referee may dispose of the 
whole question. But where tne claimant 
<loes support his claim, and the ouest ion 
is whether he has merits or not, th»*n the 
Referee should order an issue or refer the 
matter to a Judge. (Jolt v. McLean, ti 
M.R. 421.

4. Money paid to sheriff, by pur
chaser from trustee, upon fi. fa. 
against trustee Rights of restai </«.

Upon a sale of lands by a truste»*, the 
pur»*has«*r paid a portion of the price to a 
sheriff who held a fi. fa. against the 
trustee. There was no evidence that the 
my ment to the sheriff was other than in 
iis official capacity. On the contrary, 

th<*re was evidence that he refused to give 
a certificate to tin* purchaser that there 
were no executions in his hands until the 
money was paid to him.

Ih hi, that the ceatui que trast was not 
entitle»! to the money so paid as against 
the «execution emlitor.

Per Wallbridob. C.J.—The money 
could not properly In* the subject of an 
interpleailer issue. Federal Hank v. Canad
ian Hank of Commerce, 2 M.R. 257.

5. Triad of issue -Interpleader issae an 
action -Trial of, on Tuesday.

An interpleailer issu»* is within tin* term 
“ action,” and mav be entered for trial 
upon a Tuesday. )*Uixton v. Monk man, 1 
M.R. 371, considered. Douglas v. Burn
ham, 5 M.R. 261.

See Arbitration and Award, S.
— Bills of Sale, 2.
— Costs, XIII, 11.
— County Court, II, 4.
— Evidence, 2.
— Examination of Judgment Debtor,

6.
— Fi. Fa. Goods, 1, 4.
— Fixtures, 4.
— Fraudulent Conveyance, 7, 21.
— Fraudulent Judgment, 2.
— Fraudulent Preference, VI, 5, C.
— Garnishment, VI, 4.
— Growing Crops.
— Husband and Wife, I, 2, 3; II, 1;

III, 2; IV, 2.
— Partnership, 6.
— Pleading, XI, 12.
— Practice, XXVIII, 12.
— Security for Costs, I, 2; X, 5.
— Sheriff, 7.
— Staying Proceedings, III, 2.
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INTERROGATORIES.

See Practice, IV, 2; VI; XVI, 5.

INTESTACY.

See Real Property Act, V, 3.

INTOXICATING LIQUOR.

See Liquor License Act, 5, 10.

INTOXICATION.

See Accident Insurance, 1. 
Contract, XI, 1.

IRREGULARITY.

Sri Administration, 5.
Appeal from N. W. T.
Arbitration and Award, 9. 
Attachment of Goods, 3, 0. 
Criminal Law, X, 3.
Ejectment, 2.
Election Petition, III, 2.
Evidence on Commission, 7, 0. 
Foreign Corporations, 1.
Foreign Judgment, 4.
Garnishment, I, 7; IV, 1.
Landlord and Tenant, III, 2. 
Municipal Elections, 4.
Practice, III, 4; VII; XX, U. 1, 5;

XXII, 1; XXVIII, 27. 
Prohibition, III, 1.
Real Property Act, 1,6; III, 7. 
Sale of Land for Taxes, IV; VI, 2, 

3,4; IX, 1.

ISSUE UNDER REAL PROPERTY 
ACT.

>'•< Real Property Act, I, 10; II.
Real Property Limitation Act, 4.

JOINDER OF CAUSES OF ACTION.

See Jury Trial, I, 6.
— Landlord and Tenant, I, 4.

Sec Parties to Action, 8.
— Pleading, I, 3; V.
— Practice, IX.
— Sale of Land for Taxes, V, 2.

JOINDER OF DEFENDANTS

Sec Pleading, V. 2.
— Practice, IX, 2.

JOINDER OF PLAINTIFFS

Sec Parties to Action, 3, 4.

JOINDER OF SEVERAL ACCUSED 
PERSONS.

See Criminal Law, XVII, 7.

JOINT CONTRACTORS.

See Contract, XI, 1.

JOINT COVENANTORS.

See Parties to Action, 4.

JOINT CREDITOR.

See Garnishment, V, 3. 
Statute of Frauds, 4.

JOINT DEBTORS

1. Effect of taking judgment against
one of two or more King'* Bench Act, 
Itule 585, as amended by section 12 of 
chapter 12 of 7 & 8 Edward 17/.

Rule 585 of tin- King’s Bench Act, ns 
amended by section 12 of chapter 12 of 
7 & S Edward VII. permitting judgment 
to be signed against such defendants as do 
not deft ml without prejudice to the right 
of the plaintiff to proceed with the action
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against any other defendant or defendants, 
in so far as it is intended to abrogate the 
old rule that, in an action against two or 
more joint debtors, taking judgment 
against one is a release of the other or 
others, must be construed strictly, and 
cannot be applied in a ease in which the 
judgment was entered against a joint, 
debtor who had actually entered a defence, 
although such defence was afterwards 
struck out for default in making discovery. 
Wilson v. Stuart, ‘20 M.R. 507.

| But see now s. 4 of e. 14 of 1 Geo. Y.|

2. Release of one by giving time to 
the other Heleasi In/ am ptinn se/iarati 
oUiiqalinns of ant joint ilehtor.

Where one of two joint debtors fur
nished the other with money to pay his 
half of the debt, his position as to the 
balance does not become merely that of 
surety for the other, unless the creditor 
knew of the facts.

House v. lirtulfonl Hankimj Co|1894] 
2 ( 'h. 32, |1894| A.( ÔS7, followed.

A creditor accepted the separate promis
sory note of one of two joint debtors for 
an unpaid balance of tin* debt, thereby
giving him ......... The creditor, at the
same time, declared his intention to hold 
both debtors. The separate note was 
renewed several times.

Ihhi, that the other joint debtor was 
not thereby released.

Sirire v. I{nlman, ( ls70) I (J.B.1). 030; 
Hn ssi v. (Iriffith, (1894) 24 O H. 492: 
('luff v. X orris, ( 19091 B) O.L.H. 457, and 
littlfortl v l)iakin, 2 B. A Aid. 210. fol
lowed. Sehirartz v.Ilielsrhoirski/, 21 M.H. 
; i "

See F.X AM I NATION OF JlTXlMENT DeHTOR,7.
Pleadinu, XI. 13.

JOINT LIABILITY.

See Bailment, 1.
Neolkieni'I.. YU. 5.

— License to Take Possession of

JOINT PURCHASERS.

Se Vendor and Purchaser, IV, 4.
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JOINT TORT FEASORS.

Liability for damages not neces
sarily the same in amount for all
Kinij's He itch Art, Huh s 219, 220.

Since the fusion of Common Law and 
Equity the damages assessed against a 
number of joint tort feasors need not 
always be the same for all. but, if one of 
them is responsible for only a part of the 
total wrong done and the liability, though 
joint as to all at the time of the commence
ment of the action, arose at different dates, 
there may, under Rules 219 and 220 of the 
King's Bench Act, R.5.M. 1902. e. 40. be 
a verdict against the one for that part and 
against the rest for the total amount of 
damage committed.

O'Keeffe v. Walsh, |1903| 2 1 H 081, 
and t'o/s limit Chattersan Co- v. Ilusiness 
Sjislems Ltil., ( 1900) 11 O.L.H. 292, fol
lowed.

The defendant Teskee tortiously cut 
clown and carried away a large number of 
trees from the plaintiff’s land with the 
assistance of his co-defendants hired by 
him. The work occupied eight days, but 
the defendant K. was only engaged for 
two days upon it.

Held, that K. was not liable for any
thing beyond the amount of the damage 
done during the two days.

The plaintiff had failed to show what 
that amount was; but. as K. had joined 
with the others in naying $91 into Court 
to answer the plaintiff’s claim, thus 
admitting his liability for that amount, 
the verdict of $1,000against all in the trial 
Court was changed to one for $91 against 
lx. and for the balance, $909, against the 
other defendants. Stewart v. Teskee, 20 
M.H. 107.

JUDGE AND JURY PROVINCES OF

Sn Slander.

JUDGE POWERS OF

Sn Fraudulent Preference, YI, 4. 
— Jurisdiction, 3.

JUDGE IN CHAMBERS JURIS
DICTION

See Capias, 2.
— Certiorari, 1.
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Sii Practice, I, 1.
Prohibition, II.
Solicitor's Lien for Costs, 2.

JUDGE S CHARGE TO JURY.

Sii Criminal Law, VI, 4; IN, 2; XVII, 
12

Fai.se Imprisonment. 2, 3.
Landlord and Tenant, 1, 2.

Master and Servant, 1,1; IV, 4. 
Negligence, I, 3.

Trespass and Trover, 1.

JUDGMENT.

Sn Administration, 5, (1.
Appeal to Privy Council, 1. 
Chattel Mortgage, II. 2.
( ontract, IN, 3.
Evidence, 9.
Examination of Judgment Debtor, 

3.
Executors and Administrators, 1.
Fi. Fa. Goods, 3, 4.
Foreign Judgment, I, 10.
Interest, 3.
Joint Debtors, 1.
Negligence, VII, 5.
Ni l Till Record, I, 2.
Practice, 11,1; III, 5; N, 2; XI, 1 ; 

XXVIII, 17.
Summary Judgment, III, 1.

JUDGMENT BY DEFAULT.

Str Costs, VI, 2.

JUDGMENT CREDITOR.

Sir Garnishment, VI, 5.
- Registered Judgment,.5.

JUDGMENT IN PERSONAM.

Sec Jurisdiction, 4.
— Mechanic’s Lien, X, 3.
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JUDGMENT ON PRÆCIPE.

See Practice, XI, 4

JUDICIAL DISCRETION.

Set Practice, XX, B, 7.

JUDICIAL DISTRICTS.

Sn Liouok License Act, 1».

JUDICIAL DISTRICT BOARDS.

1. Separation of Winnipeg from Sel
kirk 1Vinni/M-y'it liability t<> Board 
Equalized assessment Judicial notice — 
l‘hui tin y —By-lnivx not umlcr xml -Anion 
for ihbt under statute.

The charter of the City of Winnipeg 
117 Vic., e. 78), separates the Cit) from the 
County of Selkirk, but in a qualified man
ner only, and it may be liable to the East
ern Judicial District Board for debts and 
liabilities due by the City at the date of 
the Act.

The ( 'ourt will take judicial notice of the 
territorial divisions of the Province.

An allegation that a by-law was passed 
is a sufficient allegation that it was sealed, 
if sealing was necessary.

By-laws of the Board, except those 
under which debentures are to be issued, 
need not be under seal.

Where an Act of Parliament casts upon 
a party an obligation to pay a specific 
sum of money to particular persons, an 
action of debt may be maintained for the 
amount ; and that although a different 
remedy may be provided by the Act. A 
mandamus would not be granted.

An allegation that the amount was “on 
the basis of the equalized assessment and 
valuation of the real property, duly 
apportioned, and directed to be borne,” is 
a sufficient allegation that the Board did 
exercise the discretion vested in it. 
Eastern Judicial District Board V. City of 
Winnipeg, 3 M R. 537.

2. Equalized assessments Discretion.
The Judicial District Boards, in appor

tioning among the municipalities the 
amounts necessary for the purposes of the 
Boards, have no discretion as to whether
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tin* equalized assessment shall be of the 
rral and personal estate or of the real 
estate alone. It must he upon the basis 
of both real and personal estate. Over
ruling Taylor, .).. M R. 5:17. Eastern 
Judicial District Hoard v. ( Hi/ of Winni/m/, 
1 M R. 32:$.

JUDICIAL NOTICE.

So Evidkntk, 11.
Extradition, s.
.It DK'IAL DisTItli T ItOARDH, 1.

— Prohibition, I, 5.

JURISDICTION.

1. Cause of action, where arising.
The writ was issued, specially endorsed 

for money payable on a mortgage of lands 
in Manitoba, executed by defendant in 
Ontario, and payable to the mortgagee or 
his assigns, but not at any particular 
place. The plaint iff, who was the mort
gagee, resided in Manitoba.

Held, that the act of the defendant 
which gave the plaintilT his cause of com
plaint the non-payment of the money - 
occurred within the Province, and that the 
Court had jurisdiction. Ilradley v. Mc- 
Ia h, 1 M.R 103

2. Of County Court Statnti of Frauds
Tith la land I'lead mi/ Objection taken

far the first time on ap/md S/sriJic ywr- 
fannonce.

In order to oust the jurisdiction of the 
County Court on the ground that some 
right or title to land is in question, it must 
be shown that there is a Inina Jide dispute; 
and. when the Judge has found a verdict 
for the plaint ilT, it will be assumed that In- 
had inquired into the matter and derided 
that there was no such dispute.

A Common Law action for a balance of 
the purchase money of land sold under a 
verbal agreement cannot be maintained, 
although the deed has been delivered.

Cocking v. Ward, I (Ml. H5S, followed.
The objection of the Statute of Frauds 

can be raised under the defence of never 
indebted, and can be insisted on before the 
Appellate Court, although it did not 
appear whether it had been raised at the 
trial or not.

A County Court Judge, having no 
jurisdiction to decree speeitic performance

of an agreement for the purchase of land, 
cannot take notice of the doctrine that 
equity looks upon that as done which 
ought to be done, and give relief accord
ingly : Foster v. Ifeeves, (1K92| 2 Q.H. 255. 
Me Si Man v. Williams, 9 M.R. t»27.

Distinguished, llolmtrooil v. (idlcspie, 
11 M.R. 1 Ht».

3. Of Judge at Tuesday trial -Issues 
on record Action -Tender before action— 
Payment into court.

Declaration on the common counts.
Pleas 1. Except as to $42.15, never in

debted and payment.
2. Except as to $42.15, tender before 

action and payment into court.
Plaintiffs tiled two replications.
1. Accepting the money paid into court 

in satisfaction.
2. Traversing the tender before action.
The record having been entered for

Tuesday trial, the defendant objected that 
no judgment could be entered upon it.

IhId, that the Judge had the [lowers 
and authorities of a Judge of Assize and 
Xisi Prias, and was bound to try the 
issues on the record.

Wells v. Abrahams, L R. 7 Q.ll- 554, 
considered. Winni/wy Jc toller y Co. v. 
Pcrrett, 9 M.R. 141.

4. Land out of Attain against non-
n sident for cancellation of agreement of sale 
of land not in jurisdiction Provision for 
cancelling agreement by mailing notice to 
purchaser “at ylost office.”

In an action brought by a resident of 
the Province as vendor against the pur
chaser, although he is a non-resident, for 
specific performance of an agreement 
executed within the jurisdiction for the 
purchase of land though out of the juris
diction under which the payments were 
to be made within the jurisdiction, 
the Court acts in personam, and, if 
there is default in payment of subse
quent instalments, has jurisdiction to order 
that 'll-' purchaser perform hie contract 
within a time to lie fixed and that, in 
default, the contract be rescinded and any 
monev already paid thereon forfeited to 
the plaintiff.

Piggott, 127, 12S, and drag v. M. <V 
A". U liy. Co., (1899) 11 M R. 4H, fol-

A provision for cancellation of an agree
ment of sale after default and forfeiture of 
money already paid by mailing a notice 
to the purchaser “at post office”
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i- ineffeetive and should be altogether dis
regarded. Hurley v. Knapjien, 20 M.Ii. 
154.

6. Of Master },rincipal and agent.
hi a suit between principal and agent, 

upon the footing of an agreement by 
which the agent was to receive a commis
sion of 20 per cent, on all sales of real 
estate, the decree directed the Master to 
lake certain accounts, and ordered the 
agent to pay into court any balance 
found due by him, “less the defendant's 
commission of 20 per cent.”

Ih Id, that the Master had no juris
diction to set aside the agreement.

Ih Id, that the agent. in employing the 
m i vices of an auctioneer, should have used 
diligence to make a reasonable bargain for 
his remuneration. The auctioneer, having 
retained out of the moneys received by 
him an excessive fee, the agent was 
charged with the excess. Yirian v. Scoble, 
I M.K. 125.

6. Service of process within Action 
• in promissory note -Domicile of defendant

Si rvice of urit.
Held, actions upon promissory notes 

and accounts are transitory, and a defend
ant may be sued thereon irrespective of 
Iiis domicile, provided he be personally 
server! with process within the Province 
where the suit is brought. McKay v. 
Harlsr, ;i M R. 41.

7. Service of process within Action 
on promissory no It Domicile of defendant 
nut of jurisdiction—Personal service within 
jurisdiction.

An action on a promissory note is transi
tory, and a defendant may be sued thereon 
in Manitoba, although the cause of action 
arose, and the domicile of the defendant 
lie, out of the jurisdiction, providinl he be 
personally serverl with process within the

McKay v. Barber, 3 M R. 41, followed. 
Rigby v. Reidle, 9 M R. 139.

8. Service of process within Action 
mininst non-resident upon cause of action 
arising out of Produce Personal service of 
statement of claim upon defendant while in 
the Province — King's liench Act, Rule 
172. and Rule 174 as re-enacted by 9 Edw. 
17/, c. 14, s. 1—Expressio unius est 
i relusio alterius.

Rule 174 of The King’s Bench Act, 
R.S.M. 1002, c. 40, as re-enacted by s. 1 
of e. 14 of 0 Edward VII, was only intended
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to , instead of all actions being
transitory as before its passing, they should 
now, subject to the exceptions named, be 
local, and to require the commencement 
of an action to be in the judicial district 
in which the cause of action arose, or in 
which the defendant, or one of several 
defendants, resides or carries on business, 
subject to the said exceptions. The new 
Rule was not intended to take away the 
jurisdiction of the Court to entertain any 
action, wherever the cause of it arose, 
against any jmtsoii, resident or non-resi
dent, who could be personally served with 
process within the ion.

Appeal against the dismissal of an 
application by defendant to set aside the 
service of the statement of claim it|>on 
him personally in Manitoba in an action 
it|>on promissory notes made by him in the 
State of Colorado and payable there, on 
the ground that lie was not a resident of 
the Province, dismissed with costs.

Me Kay v. Barber, (1KK5) 3 M R. 41, and 
Rigby v. Reidle, (1893) 0 M R. 130, fol-

The maxim, “expressio unius est cxclusio 
alterius,” should not be applied when it 
would lead to inconsistency or injustice.

Poire v. Darling, (1906| 2 K.B. at p. 7H4, 
and Colquhonn v. Brooks, ( 1 ss71 10 (j.B.I). 
at p. 400, 21 Q.B.D. at p. 05, followed.

First Xutional Hank of Idaho Springs 
v. Curry, 20 M R. 247.

9. Service of statement of claim 
out of jurisdiction Writ of attachnu nt 
King's Bench Act, Rules 201, 202 Non
resident foreigner Detention of goods fu nd
ing result of suit respecting them- Sub
stitutional service.

Appeals from two decisions of Mathers, 
J., upon an application to set aside an 
order of the Referee allowing substitu
tional service of the statement of claim 
and an application to set aside an order 
of attachment under which certain goods 
said to belong to the male defendant had 
been seized by the sheriff.

The statement of claim alleged that 
the male defendant had, while in the 
position of treasurer of one of the depart
ments of the ( lovernment: of Russia, 
stolen a large amount of moneys of the 
ilaintiff which had come to his hands and 
md brought the money into Manitoba, 
where lie had bought certain lands with 
it and also the goods seized under the 
attachment.

Amongst other things, the plaintiff 
asked for payment of the moneys stolen,

01261428
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an order for the delivery or sale of the 
goods, a declaration that the defendants 
had no claim to the said lands as against 
the plaint ill , and an order for t lie sale 
of them.

It appeared that the defendants had 
left the Province about a month before 
the commencement of the action and their 
whereabouts were unknown to the plaint iff.

On the hearing of the appeals evidence 
was allowed in to show that the defendants 
had, about two weeks before the com
mencement of the action, executed powers 
of attorney to one PopofT of Winnipeg, 
in which each was described as "of 
Winnipeg. Man.. Canada, who was in 
Chicago, III., on this dale” and in which 
Pop»iff was authorized to sell and dispose 
of the defendants' property in Winnipeg.

Shortly after the defendants came to 
Manitoba the male defendant bought 
and furnished a house as a residence, 
rented a store and bought goods with 
which to carry on business and the defend
ants, up to the time of their leaving the 
Province, were probably domiciled or 
ordinarily resident within Manitoba", but 
it appeared from the material used by the 
plaintilT oil the application that the 
Russian (Jovernment had discovered that 
the defendants were in Canada and was 
taking steps, in the month preceding their 
departure, to extradite Proskouriakoff, 
and that it was probable the defendants 
had heard of this and left the Province in 
consequence.

Ih hi, per Mathers, J.
1. That the facts did not bring the 

case within Rule 201 of the King's Bench 
Act, K.S.M. 1902, e. 40, or any of its 
sub-rules, so that it was not a case in 
which the statement of claim could be 
served out of the jurisdiction.

2. It could not be said that the de
fendants had committed a tort in Mani
toba within the meaning of paragraph u > 
of Rule 201. Anihrson v. Xobvia, 11900) 
12 ( ).L R 641, followed.

A court has no right to enforce a 
personal money claim against a person 
who is neither domiciled nor resident 
within its jurisdiction unless he has 
appeared to the process or has expressly 
agreed to submit to the jurisdiction of 
such court : SinlarGunlgal Singh v. Rajah 
of Fariilkoh , |l*9l| A C. 670, and Entama I 
v. Sunion, (IOOSj 1 K. B. 1502; and, there
fore, apart from Rule 202 of the King's 
Bench Act, the possession by the defend
ants of property in Manitoba gave the

Court no jurisdiction over the defendants 
n an action in /M-rsonam.

I. If evidence hail been given that the 
defendants were possessed of property 
in Manitoba to the value of $200, it 
would have been necessary to consider 
whether, under Rule 202, the statement of 
claim could he served out of the jurisdic
tion without previously obtaining leave 
to serve it ’.(Sullivan v. ('antvlan, 11907) 
16 M R. 744, and also whether the 
plaintiffs cause of action against the 
defendants was upon a contract within 
the meaning of that Rule.

5. The writ of attachment should be 
set aside with costs as having been issued 
without jurisdiction; but. as there was a 
possibility that the plaintiff might succenl 
in establishing i claim to the specific 
chattels seized, an order should be made 
for the detention of them b the sheriff 
until further order on condition that the 
plaintiff should always keep the cost of 
detaining, storing and insuring the goods 
paid in advance so as to protect defendants 
against loss in case the plaintiff should 
fail to establish his claim, with leave to 
i it her party to apply at any time to vary 
or rescind t he order.

6. Thai substitutional service of the 
statement of claim should not be allowed 
in a case like the present when personal 
service out of the jurisdiction was not 
authorized.

Frg v Moon, (1KK9) 2d (j B l> d9f>, 
and \Yihlinq v. Ihan, |1K91] 1 (j. B. 100, 
followed.

Per Howell, C.J.A., and Perdue. J.A. 
The evidence showed that the defendants 
were not, at the time of the commence
ment of the action, domiciled or ordinarily 
resident within Manitoba, and the cast* 
was, therefore, not within paragraph (c) 
of Rule 201, and, not being within any of 
the other paragraphs of that Rule or 
Rule 202, the Court had no jurisdiction 
and the appeals should he dismissed.

Per Richards and Phivpen, .1.1.A.
The defendants being shown to have 

acquired a domicile in Manitoba or to 
have been ordinarily resident here up to 
within about a month before tin* com
mencement of the action and having 
deserih d themselves as of Winnipeg only 
two weeks before, the onus was upon 
them to show that they had ceased to be 
so ordinarily resident and had, at the 
time of the commencement of the action, 
no intention of returning, and they had 
not satisfied that onus, and the appeals 
should be allowed.
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The Court being equally divided, the JURISDICTION OF COUNTY 
appeals were dismissed without costs. COURT.
Emperor of Russia v. Froskourinkoff, I S
M.R. 50. See County Court—Jurisdiction or.

Appeal quashed, 42 8.C.R. 220. *

10. Service of statement of claim 
out of the jurisdiction King's Bench 
Act. ItS M. V.H12. r. 40, Uni» 201 («)—
Tori Fraudulent /irefercnr -('hath I mort- 

given within the jurisdiction to non-

The mere taking of a chattel mortgage, 
without taking possession of the mort
gaged goods, although it may constitute a 
fraudulent preference under The Assign
ments Act, cannot be said to be a tort 
within the meaning of paragraph w ) of 
Rule 201 of The King’s Bench Act. ILS M. 
P.102, e. 40, and there is no jurisdiction to 
~erve a statement of claim out of the juris
diction in an action against a non-resident 
in set aside such a chattel mortgage, 
although given to him by a resident debtor 
mi goods within the ion.

Em/wror of Itussia v. Froskonriakoff, 
ante, followed.

Clarkson v. Du/we, (1895) 1C» P.R. 521, 
distinguished. Anchor Elevator Co. v. 
Henry, is M.R. 96.

Si - Administration, 4.
Alimony, 4.
Appeal from County Court, IV. 
Arbitration and Award, 7.
\ I I \( HMI N l "I < ...........

C IV R. Lands, 1.
Conviction. 5.
Costs, XI, 7.
Counterclaim, 2.
County Court, 1.
Criminal Law, XVII, 10.
Crown Patent, 1.
Fork.ion Judgment, 1).
Injunction, IV, d.
Interpleader, 1, 2.
Liquor License Act, 12, Id. 
Parliamentary Elections, 2, d. 
Patent of Invention, 1.

— Perjury.
Pleading, IX, 2.
Railways, IV, d; XI, 3, 4.
Real Property Act, V, 0.

- Solicitor’s Lien for Costs, 4.
- Surrogate Court.

Will, III, 4.

JURISDICTION IN LUNACY.

JURISDICTION OF FOREIGN 
COURT.

See Contract, NIC. 2.

JURISDICTION OF JUSTICES.

See Liquor License Act, 7, S.

JURISDICTION OF*MAGISTRATE.

See Criminal Law,^ II, 2; XIII, 3; 
XVII, H.

— Summary Conviction.

JURISDICTION OF N. W. T. COURT.

See Criminal Law, XVII, 18.

JURISDICTION OF REFEREE.

Sec Referee—Jurisdiction of.

JURISDICTION OF SINGLE JUDGE.

See Criminal Procedure, 2.
Liquor License Act, 1.

— Practice, XXVIII, d.
- Security for Costs, II, 1.

JURY FEES.

See Practice, XII, 2.

JURY TRIAL.

Miscellaneous Cases. 
When Ordered.See Lunatic, 1.
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I. Mikcku.axkoi h Cakes.

1. Appeal from Référé? King'*Bruch 
A cl, s. 69 and Unie 0X2 (a) Discretionary

The plaintiff was a clerk in defendants’ 
store at Winnipeg and churned damages 
for injury received in falling on a floor 
which she alleged had been made slippery 
with ml owing to defendant's negligence. 
Not being entitled as of right to have the 
action tried by a jury, she applied, under 
sub-section (In of section 69 of the King's 
Bench Act, for an order for trial by jury.

The Referee refused to make the order 
and Macdonald. .1 . dismissed an appeal 
to him from the Referee.

On appeal from the decision of Mac
donald, .1.

Held, per Howell, C.J.A., Richards 
and Cameron, .1.1.A . that, under sub
section (a i of Rule tl*2 of the King's 
Bench Act, on an appeal from an order of 
the Referee though made in the exercise 
of a discretion conferred upon him, the 
Judge should consider the matter inde
pendently and exercise his own discretion.

Per Perdue, J.A. In such a case, the 
Judge should not reverse the order of the 
Referee unless satisfied that that officer 
had acted u|mui a wrong principle or upon 
a wrong ground in making his order.

/'« r Howell, C.J.A., and Cameron, 
.1 A. There should be an order for trial 
by jury in this ease.

/'( / Richards and Verdi e, JJ.A. 
The discret ion of the Referee was exercised 
properly in this case and there should be 
no order for trial by jury.

The Court being equally divided, the 
appeal was dismissed without costs. 
Ih u ill v. Hudson s Bay Co., 20 M.R. 320.

2. Challenging jurors.
A challenge lies both to the array of the 

grand jury and to the polls, as in the case 
of a petit jury.

Suable, that the reasons for (plashing 
the panel tas for favour), which were 
founded on the discretion of the sheriff in 
selecting jurors, do not apply at the present 
time, as the sheriff empanels the jury 
from lists of selected jurors prepared for 
him. But a substantial departure of the 
sheriff from statutory directions might 
lay the panel open to challenge on the 
ground of default of the sheriff. Hey. v. 
Anderson, T.W., 177.

000

3. Counterclaim Action for breach of 
mirranly— Quern’s Bench Ad, 1X96, section 
to.

A counterclaim is not an action within 
the meaning of The Queen's Bench Act, 
1 St*/», not being a civil proceeding com
menced by statement of claim, and a 
defendant is not entitled to have his 
counterclaim tried by a jury by virtue of 
section 49. sub-section 1, although such 
counterclaim is for damages for breach of 
warranty; nor does this constitute any 
special ground for an order under sub
section 3 for trial by jury. Case v. biird, 
8 M.R. hi I. Woollacotl v Winnipeg Electric 
SI. By. Co., 10 M.R. 1*2, followed. Berg- 
mon v. Smith, 11 M.R. JO 1.

|See now s. 17 of c. 12 of 7 it s Edw.
VII.)

Distinguished, Criffilh v. Winni/mgEhr. 
By. Co., 10 M.R. 612.

4. Discretion of Judge as to mode of 
trial.

The Court of Appeal will not interfere 
with the discretion of the Judge in granting 
or refusing an application, made under 
sub-section lb) of section 69 of the King’s 
Bench Act, for the trial of an action by a 
jury, unless that discretion has bism exer
cised upon a wrong principle, as in Jenkins 
v. Hushby, 11X91 ) 1 Ch. 4SI.

Swindellx.BirminghamSyndicate, 11S70) 
d Ch.D. 127, and Huston v. Tobin, 11*79) 
10 Ch.D. 606, followed. McCormick v. 
C.B.R., 19 M.R. 169.

6. Illegal seizure Trcs/ms*.
Coder section 69 of The King's Bench 

Act, a party complaining of an illegal 
seizure of his goods has a right to have his 
action tried by a jury unless he expressly 
waives such right.

That the act complained of might have 
been properly characterized as a trespass 
will not affect the right to a trial by jury, 
for every illegal seizure is a trespass, 
although there may be a trespass without 
a seizure. Bartlett v. House Furnishing Co.,
10 M.R. 360.

6. Joinder of another cause of 
action.

Coder section 69 of the King's Bench 
Art, a plaintiff suing under The Work
men's Compensation for Injuries Act has 
a right to have the action tried by a jury 
without an order to that effect, and he 
does not lose that right by adding a claim 
for damages at Common Law inde|iend-
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enlly of the Act, though the lutter cause 
of action is one of those in which an order 
of a Judge for n trial by jury must be 
obtained. Schultz v. Lyall Mitchell Co., 
•20 M R. 429.

7. Mixed jury -Procedure to obtain at
.! I 'lira i n,»,
The prisoner, a Canadian speaking 

French, demanded a mixnl jury. There 
were not upon the panel a sufficient num
ber of |H*rsons qualified in the French 
language. Instead of fixing another day 
for the trial and having summoned the 
persons next U|x>n the jury roll, the sheriff
■ ailed upon a |H»rson then in court, who, 
without objection, acted as a juryman. 
The prisoner was found guilty. Vi>on a 
writ of error

Held, that the trial was a nullity and 
that the prisoner must be committed for 
trial. Hey. x.Lewque, 3 M.R. 582.

8. Practice in obtaining -Jury notice
Withdrawal of replication in order to

add —Prejudice of jury against defendant.
Where by inadvertence replication is 

filed without a jury notice, leave may be 
given to withdraw it in order to refile it 
with a notice of jury; and the fact that 
tin defendants allege that, owing to
■ wiled feeling, a fair trial cannot be had 
before a jury, will not be an answer to 
the application. Rajotte x.C.P.R., 5 M.R. 
297.

9. Questioning defendants’ witness 
before jury as to whether the Com
pany is not indemnified againrt loss 
in the event of an adverse veriict
Sew trial.

It is improper for plaintiff’s counsel, at 
the trial before a jury of an action by an 
employee of a company for damages for 

* personal injury suffered by him in the 
course of his employment, to ask a witness 
tor the defendants if the company is 
indemnified against loss in the event of an 
adverse verdict.

The mere asking of such a question, 
'hough the witness be not required to 
answer it and does not answer it, is 
sufficient to warrant the Court in setting 
i>ide a verdict for the plaintiff and order
ing a new trial.

Longhead v. Collingwood Shipbuilding 
< ■>., (190X) H» O.L.R 65, 12 O.W.R. 697;

v. Van Why, (1905) 3 Am. A Kng. 
\nn. Cas., 552, and Cosselmon v. D unfee, 
1902) 65 N.E.R. 494, followed. Hynd- 

man v. Stephens, 19 M.R. 187.
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10. Referee, jurisdiction of, to order 
jury trial.

Under Rules 27 and 29 of The King’s 
Bench Act, R.8.M. 1902, <•. 1". the 
Referee in Chambers may exercise the 
power of ordering the trial of an action bv 
a jury given to a Judge by sub-section (b 
of section 59 of the Act. Cameron v. 
Winnifteg Elec. Hy. Co., 17 M. R. 475.

11. Special jury Order for Time for 
application.

An application for a special jury may 
be made in Chambers, but is more proper 
before the Assize Judge.

It is not necessary to give any reason 
for requiring a sjiecial jury.

A plaintiff may obtain an order for a 
special jury ex /sirte. A defendant should 
move u|xm summons, but not necessarily 
before entry of the record. MoUon s 
Hank v. Rot nelson, 5 M.R. 343.

12. Striking out jury notice.
A jury notice will not be struck out 

unless there is some substantial reason 
for it. The mere assumption that a 
Judge could try it better without, than 
with, a jurv is not a sufficient ground. 
Manitoba Mortgage Co. v. Stevens, 4 M. R. 
410.

II. When <Inhered.

1. Act respecting Compensation to 
Families of Persons Killed by Accident 
R.S.M. 1902, c. 31, s. 3 bird Campbell's 
Act.

Section 3 of the Act resjiecting Com
pensation to Families of Persons Killed 
bv Accident, R.S.M. 1902, e. 31. contem
plates that an action by a representative 
of a |>erson killed by accident against the 
person chargeiI with negligence may be 
tried by a jury, and, if a jury trial would 
have been ordered in case the person 
injured had brought the action, then tin- 
order should not he refused because the 
person died and the |>ersonul representa
tive brings the action. Marion x. Winni
ng Elec. Ry. Co., 21 M.R. 757.

2. Grounds for, to be shown -What 
is necessary to obtain order for.

In order to obtain a trial by jury, it is 
not sufficient to shew that there an- issues 
of fact between the parties, for, by the 
statute, issues of fact are not to be tried 
by a jury, unless an order be made for 
the purjxise. Some ground must be 
shewn to warrant active interference by
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milking the order. Morrison v. Robinson, 
s M R 218.

Distinguished, (Iriffilhs v. 11 in ni/teg 
Ebr. St. Ry. Hi M R. 512.

3. What material is necessary to 
obtain order for <hi us nn /tarty a/i/ilying.

51 Vie., e. I, s. 33, provides I hat "nil 
i-sues of fact in civil cases and proceedings 
at law shall he tried by a Judge without 
a jury, provided that an application may 
he made to a Judge in chambers, to have 
the issue tried by a jury."

II, bl, that the onus of satisfying the 
Judge that the action is one that should 
he tried by a jury, rather than by a Judge 
without a jury, lies oil the party making 
the application, and an order for trial by 
a jurv should not he made unless some 
substantial reason is shown for it.

11,1,1. ois», that an affidavit of the 
defendant's attorney that lie believed the
case to I.....ne which could more properly
lie tried before a jury than a Judge, because 
at the trial questions of fact would arise 
in reference to which there would be a 
contradiction between witnesses, was 
immaterial in the absence of facts that 
would lead the Judge to the same belief.
I 'os, v. Laird, H M.R. 401.

Distinguished, (iriffilhs v. 11 inni/ny 
Ebr. St. Ry., Hi M R. 512.

4. Action for malicious prosecution.
Since the statute 54 \ ic., c. 1. s. 33, 

which enacted that all issues of fact in 
civil cases, except in actions of libel and 
slander, shall be tried by a Judge without 
a jurv, but provided that an application 
may lie made to a Judge in Chambers in 
any ease to have the issue tried by a jury, 
special circumstances must be shown in 
order to have an action for malicious 
prosecution tried by a jury. By the repeal 
of the former statute the Legislature 
showed that they considered that an 
ordinary action for malicious prosecution 
should In- tried by a Judge without a jury.

Ilarri, v. Snowden, b M.R. 313.
|But see, now, K. B Act, s. 59].
Not foliowetl. (iriffilh v. Winni/sg 

Ebr. Ry. Hi M R. 512.

5. Action for damages and negli
gence Assessment of damages.

The former policy of the Legislature, 
which entitled parties to a trial by jury 
if they wished, was changed by the Act 
Ô1 Vic., c. 1,, s. 33, and now the onus is 
thrown upon the party who wishes a jury,
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except in eases of libel and slander and 
the other causes of action named in 
section It) of the Queen's Bench Act, 
181)5, of showing that the case should be 
tried by a jury and not by a Judge.

The‘plaintiffs claim was for damages 
for being knocked down and injured by a 
car of the defendants, which he alleged 
was being, by the negligence of their ser
vants, run along the street at too high a 
rate of speed and without sufficient 
warning; and affidavits were filed to show 
that there would be a good deal of con
flicting evidence, and difficulty in assessing 
the damages.

Ilrbl, that no sufficient reason was 
shown why a special order for a jury 
should be granted.

A Judge who has jurisdiction to try the 
issues of fact in any case may at the same 
time assess the damages, and it is not 
necessary to summon a jury for that 
purpose. Wool'nr, ill v. 11 inni/teg Ebr. Si. 
Ry. Co., 10 M.R. 4*2.

Followed Bergman v. Smith, 11 M.R. 
36».

I list inguished (iriffilh v. II />y. Elec. Ry., 
16 M. R. 512.

6. Action for damages caused by
alleged negligence Kings Bench Art, 
R.S.M. 11)02, r. 40, 59.

The plaintiff’s claim was for damages 
for the loss of an arm in consequence of 
being run over by a car of the defendants 
which lie claimed was go ng at excessive 
speed, without a fender and without the 
gong being rung to warn him. On his 
application, under section 50 of the King’s 
Bench Act. R.S.M. 1002, «*. 40, a judge 
ordered that the action should be tried by 
a jury on the grounds that the principal 
issues to be tried were issues of fact and 
that a jury would be more likely to assess 
the proper damages in case of a verdict 
for the plaintiff than a Judge.

Ilrbl, that the judicial discretion 
exercised by the Judge in this case should 
not be interfered with.

Morrison v. Robinson. (1802) * M IL 
21 s; Case v. Laird, (1802) 8 M.R. 461 ; 
Ilarri, v. Snowden, (1803) 0 M.R. 313; 
Woollacott v. Wiuni/icg El, trie Sired Ry.

( 1805) 10 M.R. 482; and Bergman v. 
Smith, ( 1806) II M R. 364, discussed and 
distinguished. (Iriffilhs v. 11 in ni/teg Eire. 
Ry.ro., Hi M.R. 512.

7. Action for damages caused by 
negligence King's Bench Act, s. 50.
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Il 's proper to o (1er, on the at ion 
of the plaintiff under section 50 of the 
King'* Bench let, R 8 M 1902 c. 10, 
the trial by a jury of an action for damages 
caused bv the alleged negligence of a 
street railway company resulting in the 
plaintiff being struck and injured by one 
of the company's cars. Seymour v. 
Win ni/teg Elec. liy. Co., 10 M.R. ‘JOS.

Si i Accord and Satisfaction, 2.
Criminal Law, IX, 2; XIV.
Evidence, 24.
Malicious Prosecution, 5.
Practice, IX. 1: XXX III, 20.
Referee, Jurisdiction of, 1.

JURY VERDICT OF

Sn Banks and Banking, li.

JUSTICE OF THE PEACE.

Sn Election Petition, VII. 1, 2. 3, 4; 
IX, 2

Sii Malicious Prosecution, 4. 
Prohibition, III, 2.

JUSTIFIABLE HOMICIDE.

See Criminal Law, XVII. 3.

KING'S COUNSEL.

See Queen’s Counsel.

LACHES.
Sn Alimony.

( 'rown Patent, 5.
Deed of Settlement.
Fraudulent Conveyance, 3. 
Homestead, 1.

Injunction, III, 4.
Interpleader, V, 3; X III. 2. 
Misrepresentation, III, I. 
Mortgagor and Mortgagee, IX", 1. 
Practk e, XXIII, 2 
Real Property Act, III, K.
Statute of Frauds, 1.
X in dor and Purchaser, II, 3, 7; IX’, 

3; VI, 15.
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LAND OUT OF THE JURISDICTION.

See Mechanic's Lien, X, 3.
Mortgagor and Mortgagee, X I, 15. 

— Railways, VII, 1.

LAND SCRIP.

See Replevin, tl.

LANDLORD AND TENANT.

I. Distress for Rent.
II. Mortgagor and Mortgagee,

III Overholding Tenant.
IX'. Rent Payable in Kind.

X ( h iii.k ( 'isEs.

I. Distress for Rent.

1. Appraisement 2 IF. <V V., r. 5, s. 2
Da muges for illegal distress.
A sale of goods upon a (list res - for non

payment of rent is illegal under 2 XX'. & M., 
c. 5, s. 2, if there has not been an appraise
ment of the goods by two sworn appraisers, 
and the tenant will be entitled to recover 
the real value of the goods: i.e.. their full 
value to him. less the rent and expense. 
That statute is still in force in Manitoba, 
not having been repealed in Kngland until 
1N72 bv 35 and 3b X'ic., c. 92.

Itoele V. Hills, HSS7) 3 T L R_ 29k; 
Knight v. Egerton, (1K51 ) 7 Ex. 107, and 

Ena on Landlord and Tenant, 579, fol
lowed. Dewar V. Clements, 20 M.R. 212.

2. Excessive distress Trespass and 
trover—Sot guilt g by slat ah Married 
woman—Joinder of husband in tort.

Trespass or trover will not lie iifwm a 
distress where there is some rent due. 
The action should he upon the ease for 
excessive distress, or for not accounting 
for the surplus moneys realized, or for not 
returning the balance of goods unsold.

After distress any surplus moneys should 
be paid to the sheriff, and unsold goods 
returned or placed in some convenient 
place, with notice to the tenant.

"Not guilty by statute" puts in issue 
the tenancy as alleged. If there be a 
variance as to the landlord alleged, an 
amendment may be allowed if the verdict 
be otherwise satisfactory.

XX here the principle upon which tIn
jury should proceed in estimât itig damages

1
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wits not made clear to them, a new trial 
was ordered without costs.

/'# r Bais, I. It may still he permissible 
to join it husband with his wife as plaintiff 
in :m action of tort, for damage to 
her goods, notwithstanding the Married 
Women’s Property Act. Pelt it v. Krrr, 
5 M R. 3.59.

3. Mortgagee taking possession
llcnlerin -Mortgagee.

Ill an action of replevin, the defendant 
avowed the taking as distress for rent.

lit hi, that the plea of non tenait put in 
issue, not merely the demise pleaded, but 
whether the plaintiff was tenant to the 
avowant at the time of distress.

The rule as to a tenant not being per
mitted to deny the landlord's title applies 
only where the tenant obtained possession 
from t lie landlord. Where a person having 
been in possession is persuaded to attorn 
under circumstances which do not warrant 
it. lie may show that the rent was paid 
without sufficient ground.

After rent became due, the lessor mort
gaged the property.

Hi hi, that the mortgagor could not dis
train, because lie had parted with the 
reversion; nor could the mortgagee, because 
the rent was not due to him. Dauphinois 
v. Clark, 3 MR. 225.

4. Notice of demand, etc. Husband 
ami u'ife -Joinder of causes of action.

A count by tenant against landlord for 
seizing and selling as for distress without 
giving the notice required by 4ti A 47 
Vie., c. 4f>, s. ti, whereby the tenant lost t In
difference between the value of the goods 
and the amount realized by their sale.

Ih hi, ba<l on demurrer.
Counts in trespass to the gisais of a 

husband cannot be joined with counts for 
unlawful distress of the gissls of the wife, 
and such counts may be demurred to. 
Vaughan v. Iluihlinij A Loan Ass., 9 M.R. 
289.

6. Rent payable in kind -Distraining
after six months from end of term —LiabHitg 
of landlord for illegal act of bailiff.

A distress for rent may lawfully be made 
where the tenant makes default under a 
lease providing that, in lieu of a money 
payment, he is to deliver to the landlord 
all the wheat grown upon the premises as 
soon as it should be threshed and that the 
landlord should sell it and retain one-half 
the proceeds for himself and pay over the 
balance to the tenant.

Thompson v. Marsh, (1832) 2 < ).S. 389, 
and Xotreru v. Connolly, (1899) 29 I’.C.R.
39, followed.

The distress in this case was made more 
than six months after, but under a warrant, 
given to the bailiff four weeks before, the 
expiration of the tenancy, and there was 
no direct evidence that the landlord was 
aware of the illegal act of his bailiff in 
seizing at the time he did ; but he learned 
of the fact of seizure after it had been made 
and before the sale, which In- allowed to 
go on without making any inquiry so far 
as the evidence showed, and afterwards 
accepted the proceeds of the sale.

Deld, that the proper finding of fact was 
that tin- landlord either ratified the 
bailiff's illegal act with knowledge of the 
circumstances or meant to take iqron 
himself without inquiry the risk of any 
irregularity the bailiff might have com
mitted and to adopt all the bailiff's acts, 
and, following Le iris v. Iliad, il845) 13 
M. A W. 834, that the landlord was liable 
for the damages suffered bv the tenant. 
Dick v. Winkler, 12 M R. 924.

6. Reversion.
The Common Law right of distress foi

rent in arrear can only be exercised by the 
owner of the reversion which must be 
vested in him at the time of the distress.

Starchy v. Allcock, 19 t|.H. 939. and 
Smith v. Torr, (1892) 3 F. A: F. 505, fol-

A tenant, therefore, who makes a sub
lease of the property for the whole of his 
term, without reserving to himself any 
right of distress, cannot distrain for rent 
in arrear due under the sub-lease, as lie 
has parted with the reversion.

The payment of rent under the sub
lease does not operate as an estop|K*l so as 
to confer a right of distress for subsequent 
arrears of rent which otherwise dues not

Hazeldine v. Deaton, (1883) Cab. & H.
40, followed. O'Connor v. Peltier, 18 
M R. 91.

7. Second distress for rent due at 
date of first distress Appraisement- 
Appraisers not stcorn.

After a distress for a month’s rent, it is 
not illegal to make another distress for the 
next month's rent, although it was due 
and in arrear at the time of the first dis-

Under 11 Geo. 2, c. 19, s. 19, the want 
of the sworn appraisement required by 
2 W. <V M., sess. 1, c. 5, is only an irregu-
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larity, and tin* tenant can only recover 
,uch special damage as lie can show to 
have resulted from it.

Laras v. Tarit ton ( 18.58) 3 II A N. I Hi, 
mil Badgers v. Varktr i lSôtil, IS ( It 112, 
in||uwnl. McDonald v. Fraser, Il M.R.

See, however, Dewar v. Clements, 20 
M R. 212, No. 1, supra.

8. Action by sub-tenant ror wrong
ful distress 2 If. <V M.. Sess. I. e. 5, s. .5

Aral ration of rent -Abandonna nt of 
pn mises Dayment to landlord's clerk 
Ha il iff, liability of.

Defendants demised the premises in 
i|iiestion to one Li sk under a lease in 
which lie covenanted that lie would not 
i"ign or sublet without leave, also that, 
if any of the goods and chattels of the 
/-.>.«(' should be at any time seized or 
iaken in execution or in attachment by 
any creditor of the said I esse*, or if the 

e should attempt to abandon said 
premises or to sell or dispose of his goods 
and chattels so that there would not in 
that event he, in the opinion of- lie lessors, 
a sufficient distress on the premises for the 
then accruing rent, then the current 
month's rent, together with the rent for 
ilie succeeding three months next accruing 
-Inmid immediately become due and pay
able, Ac. The hase also provided that 
the word “lessee" should include the heirs, 
executors and administrators of the lessee, 
also his assigns, if he should assign with 
tin* consent of the lessors.

The plaintiff bought the stock in trade 
on the premises from Lesk and took 
possession, thereafter paying the rent to 
the defendants, but there was no consent 
to an assignment by Lesk.

Held, 1. The plaintiff was not the
lessee” within the meaning of the coven

ants in the lease and the defendants could 
not justify a distress for three months’ 
accelerated rent under the covenant above 
set forth, by reason of any seizure of the 
goods and chattels of the plaintiff on the 
premises or any dealing by the plaintiff 
with such goods.

2. It could not be said that Is*sk, the 
lessee, had, by selling out and turning over 
possession to the plaintiff, attempted to 
abandon tin* premises.

Momon v. Boehm, (1884) 2(i Ch.D. 40"), 
followed.

3. The payment of a month’s rent by 
plaintiff to a clerk of defendants authorized 
to reeeive it and the depositing of the 
amount to the credit of defendants in
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their bank account, though without their 
knowledge, was a good payment and 
defendants were not just ified in proceeding 
further with a warrant of distress for that

1. Section ."> of 2 W. A M . Sess. 1. <*. 
authorizes the recovery of double the 
value of goods and chattels illegally dis
trained and sold in an action by the owner 
of the goods, although lie may not be the

5. The defendant W illis, who acted as 
the bailiff o the defendants Harrison in 
making the illegal distress and sale, was 
equally liable with them under the statute 
quoted.

Hope V. While, I Nt it i1 17 I .(’.('.I'. 52, 
followed. Chodcrker v. Harrison,‘2D M R.

11. Mmm. xdou and MmmiAi.i i .

1. Distress for rent Friction of par- 
chaser of mnrtgaip d premises Landlords 
and Tenants Act, ILS.M. 1902, r. 93.

The purchaser of mortgaged premises 
is not a tenant of the mortgagee or his 
assignee and cannot be dispossessed by 
the summary procedure provided for by 
The Landlords and Tenants Act, R.S.M 
1902, c. 92, although the mortgage con
tains clauses creating the relation of land
lord and tenant between the parties and 
giving the mortgagee the right to distrain 
for arrears of interest as rent.

Neither can the mortgagee or his 
assignee, in such a case, distrain upon 
goods other than those of the mortgagor 
for such arrears of interest. Chalmers v. 
Freedman, 18 M.R. 523.

2. Excessive rent . 1 p/teal, grounds of
In an action for damages brought by tin*

plaintiffs against a sheriff for seizure and 
sale of the goods of one Coulter under an 
exeeut on in his hands, and refusing to 
acknowledge the plaintiffs' claim for rent 
due under a lease by Coulter from them 
to an amount exceeding the value of the 
goods, it appeared that Coulter was in 
arrears under two mortgages to the 
ilaintilfs, and in May, 1895, signed a 
ease of the mortgaged premises, agreeing 
to pay a rental of ÿ7tM) for a term ending 
on the first of November of the same year. 
The rent was made payable in advance, 
on the first day of January, 1895, and was 
shown to be about three times the rental 
value of the property for a year. Besides 
this, other circumstances were proved 
tending to show that the lease had been
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procured by tin- m{iiiag«‘r of the plaintiffs 
« il h :i vii xv nf prcvi tiling tin- execution 
creditors of Coulter getting anything out 
of his imps fur that war, nnil that it was 
nut tin- intent ion of tin- parties to create tt 
real tcnam \ between tlietn.

Ihhl, fiilluwing llnhlis v. Ontario Loan 
and lh bent are Co., ISS.C.R. IMS, that tin- 
lease relied mum by the plaint ill's could 
lint be dii tiled to have been intended as a 
r«*ttl liana Jill» one, and that the relation of 
landlord and tenant was not validly 
••renti <1 thereby sons to affect third parlies.

Ihhl, also, that a party appeal ng from 
a < 'utility < 'ottri should be eonfined to the 
grounds stated in his pra-ri|M» to set the 
rase down for a|i|H-ttl under section dit», 
s->. 2. of the < utility Courts Act, as 
atm ndi d by fit! Vie. e. d, s. 'J, and should 
not b - allowed to urge any other grounds 
without eon. -nt or leave of the Court or 
a Judge. I in/h rail l.aan «V I nr. Co. v.
<’h mi nt, Hi Couder, II M l: 12K.

3. Excessive rent.
The facts in this ease were similar to 

those in the preceding ease except that 
the lea-e relied on bore date 21st Decem
ber, 1st»!, and purported to let the land 
until 1st November. 1KU5, at a rental of 
$705, payable 1st January. 1SVÔ, and that 
evidence xxas given that the plaintiffs had 
insisted on the lease being signed on pain 
o| eviction and sale of the property, and 
there Was no evidence that the plaintiffs 
had notice of Murray's financial diffi
culties.

Held, Kit.I,am, .1, dissenting, that the 
lea>e was void against execution creditors 
oil account of the excessive amount fixed 
lor the rent : llolihn x. Ontario l.aan ,V 
Dil'intan to, is SC.lj. IMI, followed.

/Vr Kit.i am, J. The circumstances 
showed that the plaintiffs bona fide 
intended to make a lease and Murray to 
accept the |Mint ion of tenant at the 
rental named, and 1 lie lease should la- held 
to be valid notwithstanding the excessive 
amount of rent provided for. I min rial 
Loan «V Inr. Co.x. Chinent, He.Murray, 
Il M.R. 445.

4. Landlord’s claim for rent when 
goods seized under execution s .1 un,.
e. M, x. 1 Ltuse hji mortgage, to mortgagor 
in jHirniKsian Exeexsire rent.

Interpleader issue as to the crops grown 
on the lamb of Stevenson, the execution 
debtor, which had been seized by the 
sheriff under the defendant’s writ of 
cxirution.
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'Hie plaint IT was a mort gager- of tin 
land and had taken from Stevenson, the 
mortgagor in jiossession, a lease reserving 
a rent of two-thirds ef the crops to secure 
past indebtedness and a further advance, 
and he claimed the right, under S Anne, 
e. 1 !, s. 1, to have the year’s rent paid by 
the sheriff out of the crops seized.

Ihhl, that to ( tilit|e a landlord to such 
right there must be a real lease and the 
rent reserved must be a real hona fide rent 
and not an excessive one, and there should 
be shown an intention of the parties to 
create a real tenancy at a real rent and 
not merely, under color and pretence of a 
lease, to give the mortgagee additional 
security, and that the verdict should be 
against the plaintiff on the issue in this

llohhs v. Ontario Loan ,{• Debcnlur• 
Co., 11 still IS S.O.R. |s:{, and / III/a rial 
Loan V. Chinent, ( I.Stlii 11 XI.It. 12S, fol
lowed. St ike man v. I'nmnarton, 21 M.R. 
754.

111. < hlRHOLDINU TkNANT.
1. Color of right Summary /iroceed-

in an<x\er to a summary proceeding 
under the Landlords and Tenants Act, 
R.S M. Itlirj, c. t»:t, to recover jiossession 
of the premises in <|uestion, which wen- 
held under a written lease creating a 
tenancy from week to week, the tenant 
gave evidence tending to show that agents 
of the landlords had, prior to and at the 
time of the execution of the lease, agn-cd 
and promised verbally that the tenant 
would not be required to give up possession 
until the landlords would build on tin- 
land. This was denied by one of the 
agents and the tenant admitted that said 
agent Inal refused to put such a term in 
the least» although requested to do so.

Ilehl, that the alleged promise, if 
proved, was of too indefinite a character 
to support the contention of the tenant 
that lie was not holding over without color 
of i ight

Crie, v. (ininone, (ISSU) 16 0.11. 264; 
Gilbert v. Doyle, (.1^71 ' 24 1?.<\<\I\ 71, 
and Wrigld v. Matti-on, ( 1 K55j A!) I'.S.R. 
50, followed. C. /’. H. v. LerhtzUr, 14 
M R. 500.

2. Demand in writing unsigned
Serna oj eo/iien annexed to not.c under 
«eelion 5 Creliminary ohjeetionn.

In proceeding for an order for possession 
under The Overholding Tenants Act, 
R.S.M., e. 112, the demand in writing
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vr<l by thi' landlord under section 3 of 
\ci re paring the tenants to go out of 

, -inn was unsigned, hut was other- 
si illicient in form. W hen it was 

' vi'd, its purport was verbally explained 
the tenants who were told that it was 
• a the landlord's agent, and one of 

II. in then went to see the latter about it.
lit hi, that the demand was sufficient 

.ti<ler the circumstances, though unsigned. 
Mnf'i'in v.Lcarh, < l M2) 10 M. <V W. 558,

During the hearing it was objected that 
i copies served with the notice of the 

application as required by section 5 were 
>ii annexed to the notice.

lit hi, that, delivery of the copies with 
Ic notice was probably sufficient eom- 

I'ii hi e with the Act, but at any rate the 
objection should have been taken as a 

I minary objection. Hi Sutherland, 
l.'ti'h'ird, innl Hortiyal, Tenant, 1*2 M.lt.

3. Forfeiture for breach of covenant
>'uni mar y proceed ini/s to evict- Landlords 
I T H ints Art, II S M. 1902, 93, xs. If,
'i 17, as amended hi/ 3 and 4 Edw. N il, c. 

29, v. I, 2.
ïh s was an application by way of 

.minary proceedings under sections i 1-17 
'i the Landlords anil Tenants Act, ll.S.M.
I‘>1)2, e. 1)3, as amend <1 by 3 4 Ldw.
\ II. e. 21), ss. 1,2. to recover possession of 

hall h i to defen hints f >r five years, f om 
' November. Il).)l, at a rental of Slô 

;>er month. The lease was in writing 
im 1er seal, and the lessees by it covenanted 
'hat they would not permit the hall to be 
.-ed for the purposes of dancing, except 
" lodges renting the hall, and that any 

breach of that covenant should at once 
the option of the lessor operate as a 

'. friture of the lease.
The loss es having rented the hall to 

ive young men not connected with any 
lodge fo. the holding of a dance, the 

-sur gave them a notice declaring the 
■ i' to be forfeite t and demanded

II' U, following .1/ ore v. ( allies, (1K97) 
O.li. 3ÔS, that, under the statute as 

'mended, the Judge can now try the right 
•t the tenant to hod over, and that 
: fendants had forfeited the lease, and 
ha a writ of possession should be issued 

the landlord's favor, liyan v. Turner, 
11 M.lt. 024.

4. Notice to quit Monthly tenancy— 
milord and Tenants Act, H.SM. 1902,

till

r. 93, ss. 11-17 Summary proceedings to 
recover pos ession.

1. Where a lease expressly provides that 
the tenancy creat'd by it shall be a 
monthly tenancy, the fae that it also 
provides what rent shall be paid for each 
of sixteen future months, and more for 
some months than for others, will not 
enlarge the rights of the t mint in any 
way, and the landlord may terminate the 
tenancy at. the expiration of any month 
by giving a month's notice.

‘2. A notice to quit signe I by one of two 
owners of the property with the approval 
of the other, such approval being known 
to the tenant, will be sufficient, although 
not expressed to be on behalf of anyone 
except the person g villg I.

A si i n v. Summerset!, (1X30) 1 B. & Ad.
13Ô; Too on Landlord ami Tenant, Tail), tol-

3. To put an end to a tenancy at the 
end of May. a noli- •• served on 30th April 
i- good, although it be erroneously dated 
1st May.

4. A notice to quit on or before the 
anniversary of the commencement of the 
tenancy is good: Sideh'ilhiun v. Holland,
|ISO.")| 1 (J.B. 37s; although a notice to 
quit on the last day of the tenancy would 
also be good. Harrows v. MichcUon, 14 
M R. 739.

6. Tenancy from year to year Con
tract 11 In iniplit tl when tenant holds over 
ajter expiration of term under lease.

When a tenant holds over after the 
expiration of the term and nothing is 
agreed oil as to the terms of the new 
holding, that new holding is not of ne
cessity to be on the same terms as the 
former, but the landlord may be awarded 
an increased rent if there are e reumstances 
to show that such was expected by him 
and that such expectation was known to 
and not repudiated by the tenant.

Elgar v. Watson, (1X4*2) 1 Car. & M. 
494, followed.

In such a case the tenant was notified 
in writing within a month that the rent 
would be increased after another month 
and paid two months rent at the increased 
rate without objection.

Held, that she was liable for rent at 
such increased rate for the remaining 
months of her occupancy, without de
ciding whether a new tenancy from year 
to year had been created or not. Winni- 
/m/ Land anil Mortyaye Carp. v. Witcher, 
15 M R. 423
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IV Rknt Payamlk in Kind

1. Grain grown on farm leased to 
execution debtor lid <-/' N//< ///,</ 
<'hath I Morinmji .1 cl, K.s' 1/ 1902, r. II. 
-, 311 Seiznn of npiitohlc iiitnixt under 
execution Hr cut ion inditin'.

Interpleader issue between an execution 
creditor and the claimant of a quantity 
of grain seized in stack, uni lire hed.

The claiinanl let to the execution 
debtor the farm on which the grain had 
been grown by tin indenture reserving as 
rent “the share or portion of the
whole crop which sha I be grown upon 
i lie demised premises as hereinafter set 
forth," and the lease provided that the 
lessor might retain from the share of the 
crop that was to be delivered to the lessee 
a sufficient amount to cover taxes and to 
repay advances and other indebtedness; 
that the lessee, immediately after thresh
ing, should deliver the whole crop, 
excepting hay, in the name of the lessor, 
at an eevalor to be named by the lessor; 
that all crops of grain grown upon the 
said premises should be and remain the 
absolute property of the lessor until all 
eovt nants, eomlit ions, provisoes and agree
ments therein contained should have been 
fully kept, performed and satisfied; and 
that the lessor should deliver to the lessee 
two-thirds of the proceeds of the crop to 
be stored in the elevator, less any sum 
retained for taxes, advances, indebtedness 
or guaranties previously mentioned.

The grain in question had, until its 
seizure under the plaintiff's execution, 
remained on the farm in the possession of 
the lessee. The claimant claimed it as 
owner under the terms of the lease, and 
not for r< nt.

Held, I. That the lease did not operate 
to prevent the lessee from ever having 
any property in the grain to be grown.

2. That, even if the legal ownership of 
the grain was to be in the lessor, it was 
still, as to two-thirds, held for the benefit 
of the lessee subject to the lessor’s charge 
for taxes and advances, Arc., and the 
lessee had an equitable interest in it, and 
the lessor’s lien or charge would be void 
under the Rills of Sale and Chattel 
Mortgage Act, now chapter II, R.S.M. 
IV*>2, s 39, as being a charge upon crops 
to be grown in the future.

3. That the interest, of the lessee in 
the grain, whether legal or only equitable, 
was subject, under section 1N2 of The 
County Courts Act, R.S.M. 1902, c. 38, 
to seizure and sale under execution, ami
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that the claimant's interest could not 
prevail over that of the plaintiff. Com/.- 
bill v. Me Kin mm, It M.R.421.

2. Implied covenants in lease
Liability for foil n re to raise crops on levsel

In April. 1898, the plaintiff leased b\ 
deed to defendant's husband u half 
section of land for five years at a rental 
of on -third of the crop grown on the pre- 
nlises yearly. The lease was on a printed 
form of a farm lease and contained 
covenants by the lessee that he would 
during the 1 'Tin cultivate such part of tin- 
land as was then or should thereafter be 
brought under cultivation in a good, 
husbandlike and proper manner, and 
would plow said land in each year four 
inches deep and crop the same during tin- 
term in a proper farmer-like manner. 
Afterwards a new lease of the same land 
was made by deed, ante-dated so as to 
bear the same date as the first one, sub
stituting the defendant as lessee instead 
of her husband. This was done, as 
found by the trial Judge, at the request 
of the defendant’s husband who had 
reason to fear the action of a creditor in 
case the lease remained in his name, and 
it was intended that the new lease should 
be a duplicate of the other in all respects 
except as to the name of the lessee. The 
new lease, by mistake of tin- solicitor who 
prepared it, was written on a printed 
form of “statutory lease," not containing 
the special clauses applicable to farm 
land. It provided for the same rental as 
the other lease, payable in the same way 
and at the same times, and contained the 
same covenant to plow four inches deep 
in each year written into it, but no express 
covenants to cultivate or crop the land.

By the end of 1901 the cultivated 
portion of the farm was 117 acres, but in 
1902 the defendant only ploughed and 
cult vated four acres out of the 117, and 
weeds grew up all over the rest.

The plaintiff's claim was for damages 
for breach of covenants to cultivate, crop 
and plough in 1902, which he contended 
should he implied in the lease to defendant 
under the circumstances.

In his statement of claim he had asked 
for a reformation of the lease by includ.ng 
the covenants to cultivate and crop that 
were in the first lease, but abandoned that 
claim on the argument.

Held, following McIntyre v. lielchcr, 
(1803) I t C.B.N.S. 054; The Moorcock 
(1889) 14 P. D. 08, and Hnmlyn v. Wood
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• 'I' 2 Q.B. 101. that such covenants 
il.l, under the circumstances, he 

! du ! in the lease to defendant, and 
she was liable for the estimated 

, of one-third of the crop that would 
My have been produced oil the 117 
if it had been cropped in that year, 

d for the deterioration in value of the 
nl on account of defendant having 

..I it to grow up with weeds. Duns- 
! v ir.Mcr, II M R. Ô20.

V. OtiiKit Casks.

1. Liability of landlord to tenant for
condition of premises Damage miffcnd 

i '< tant of purl of building cauned by 
I . cowl it inn of another /tort.

II." plaintiff was tenant of a store on 
•:round Hour of a building owned by 
defendant and sued for ilainages to 
goods cads d by rain water entering 
a unglazed fanlight over a door at the 

nd iff a hall extending from the head of a 
' ii'u.av leading to the s -eolid floor of the 
aiding. The water, flowing over the

1... above till- plaintiff’s store, came
■ ch the ceiling, and caused plaster to 
v.Iiieh damaged the plaintiff's goods.

I he defect complained of existed at the 
of the demise to the plaintiff.

Ih -/, following Humphrey v. Wail, 
22 l .('.< .l\ 5st); Colebi lc v.

' Co., (1S75) I Q.B.D. 2d 1 and 
o/-.s v. Taylor, (IH71) L It •’* llx. 217, 

i the defendant was not liable.
\ II I n I 1NU3 2 Q K 177 

'inguisheil on the ground that, in that 
: d< feet v\as the r< suit of wear and 

and arose after the demise.
\ it nant taking part of a building in 

! parts of which are defects likely to 
ill in damage to him should examine 
premises and contract for the removal 
i<'h defects as are apparent, otherwise 

v. ill have no remedy afterwards against 
landlord for damages caused by such 

teets. Rogers v. Snail, 11 M.R. -150.

2. Notice to quit Mini'hi g tv nancy 
iinsirnic in invalid notice Waiver

V n.ing of “by" a certain date.
\\ lien a monthly tenancy expires on the 
i day of the calendar month, a notice to 

■ it must be served not later than that 
v hi order to put an end to the lease at 

end of the next calendar month. A 
'ire to quit which requires a monthly 
i nn to vacate “by" the 30th of April, 
n if served on 31st of March, would not 
sufficient, as it does not allow the

tils

tenant the whole of the last day of his 
term. In such a case the word “by" 
means “not Inter than," or "as early as."

A valid notice to quit cannot be waived 
by the party giving u, so as to restore the 
tenancy determined by it, except by acts 
or conduct of both parties, which amount 
to the creation of a new tenancy; and, 
conversely, when an insufficient notice to 
quit has been given, the mere acquiescence 
in it of the party receiving it cannot have 
the effect of putt ing an end to the ("nancy.

line il Murrell v. Mdward, M. «V \\. 
32s. and iit.ssel v. Landsbvrg, 7 Q.B. t»3S, 
followed.

Cartwright v. Mcl’lii rmn, 20 l'.( Ml. 251. 
dissented from. R< Magic, I^tiidhnd, and 
Smith, Tenant, 10 M.R. 1.

3. Surrender of lease Torfi it are of 
lea.si for breach of can nant Eviction by

The plaintiff was tenant to defendant 
of a farm under a lease for three years, 

in March, 1903 Tl 
tained a covenant by plaintiff to buy 
three horses from defendant and to 
pay for them by breaking and cleaning of 
stom#on the farm at a price per acre, and. 
in default, to pay in cash at the time of 
threshing.

About the first day of December fol
lowing, plant iff and defendant met and 
discussed terms on which plaintiff would 
abandon the lease and give up possession 
of the premises. Plaintiff told defendant 
that lie was embarrassed financially and 
that, unless defendant would agree to 
guarantee the wages of the men for the 
next year's work and the store bills to be 
paid, lie would be unable to go on with 
the working of the farm under the lease. 
The defendant seemed to be anxious to 
assist the plaintiff in this respect, and 
offered to guarantee the store bills up to 
$125, but refused to guarantee the men's 
wages. Negotiations having failed, de
fendant then told plaintiff that lie would 
cancel the lease for non-fulfilment of some 
of the covenants. The plaintiff said lie 
wanted that in writing, and the next 
morning defendant gave plaintiff the 
following written notice: "Take notice 
that I have this day cancelled lease of my 
farm to you on the grounds of non- 
fulfilment of terms of said lease." On the 
same day the plaintiff vacated the prem
ises, after selling to defendant some oats, 
barley and feed he had there. Defendant 
resunlixt possession at once. A few days 
afterwards plaintiff came back and sold
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to defendant his poultry ami then left the 
farm altog<-t lier.

11 (hi, that there had been no surrender 
of the lease and that defendant was liable 
in damages as for an eviction of the 
plaintiff.

Defendant also claimed that he was 
entitled to terminate the lease for breach 
of the covenant referred to. As to this, 
it appeared that plaintiff had done some 
of the work stipulated for and that there 
was a dispute over their accounts, but 
that at all events there was not more than 
about S'tH due on the horses.

Hi hi, that there was not such a clear 
breach of the covenant as to entitle the 
defendant to declare the lease forfeited on 
that ground. Watson v. Moggey, 15 M R. 
241.

Sir C'llATTKI. Moktc.m.k, II, V, :t.

— Distress kou Ri \t, 2.

(îÂllNISHMENT, VI, K.
MoKTOAOolt AND MoUTCAOKK, VI, 4.
Nkiii.iuknvk, VIII, :t.
Pl.KADINC, II, 1.

Vendor and Pviuïiasek, IV, 3; VI, 4.

LAPSE OF LEGACY.

See Will, III, ti.

LAPSED APPLICATION.

Sec Practice, XXVIII, IS.

LAWS IN FORCE IN MANITOBA.

See Conbtitvtional Law, 8, 9, 10.
— Descent of Land.

LAW SOCIETY

Admission o' retired Judge /'<*#—
Visitors.

The Law Society had no power in 
January, ISNd, to exact admission few 
from a retired Judge of the Court of 
Queen's Bench.

The Judge* of 'the Court of Queen's 
Bench are visitors of the Law Society.

As such visitors they have tin* power 
to veil the Society upon every matter in 
respect of which their Act of Incorpora
tion gives them the power to act. 
(Taylor, J., dissenting.) lb Miller, 
MR. 3117.

LAW STAMPS

1. Affidavit Pa fiers an mud to affU

Papers annexed to an afliilavit are not 
filings distinct from the affidavit, and do 
not require to be stamped. Case v. 
Stephens, ti M. R. 552.

2. Constitutional law Taxation.
The imposition of fees by law stamps is

undoubtedly an indirect tax.
Under s-s. 2 of s. 92 of the B. N. A. 

Act the Provincial Legislature has not 
the power to impose such a tax in order 
to raise a revenue for the general purposes 
of the Province. Dulmage v. Douglas, a 
M.ll. 502.

3. Constitutional law -Taxation.
The imposition of stamps upon law

proceedings is ultra rires. The statute 49 
Vie., c. 50, makes no difference in this 
respect. Dulmage v. Douglas, 4 M.ll. 495.

4. Constitutional law - Provincial 
Legislature — Taxation — Construction of 
statute.

A provincial statute provided that “all 
duties and fees of office payable in law 
stamps on any search, filing, pleading, 
... in virtue of any statute, rule or 
order, now or hereafter in force, are 
hereby declared to be a direct tax and 
duty imposed upon the party directed to 
pay or paying the same, in order to the 
raising of a revenue for provincial pur- 
]Mises, and shall not be in any way taxable 
or recoverable ils costs by the said party 
from any other party or person whatao-

Held, 1. That the Act was intra vires of 
the Legislature.

2. The words “nowr or hereafter in 
force" rend as “which now or hereafter 
have been enacted or made and remain 
unrepealed.” Crawford v. Duff Uhl, 5 M. 
R. 121.



LEADING QUESTIONS.«121

6. Jury fee.
The imposition of a fro of M2 in stamps 

upon filing a jury notice is ultra rires. 
I'lummer Wagon Co. v. If it sou, 3 M.R. 08.

See Constitutional Law.

LEADING QUESTIONS.

See Evidence ox Commission, 4.

LEASE.

See Pleading, XI, 1.

LEASE BY MORTGAGOR.

St r MORTGAGOR AM) MORTGAGEE, VI, 7.

LEASEHOLD INTEREST.

See Municipal Elections, 0.

LEAVE TO APPEAL.

«See Appeal from Order, 4.
- Appeal to Privy Council, 1. 2.
- Appeal to Supreme Court, f>.
- County Court, II, 1.

LEAVE TO DEFEND.

See Practice, XIX, 3; XX, H, 4, 5, 7. 
— Summary Judgment, I.

LEGACY

See Will, II.

LIABILITY OF SEVERAL TORT 
FEASORS.

See Joint Tort Feasors.
— Negligence, VII, 5.

LIBEL

1. Affidavit or affirmation under
Newspaper Act Authuriti of commis
sioner Trulli of contents of affirmation 
/‘Icailimi - S/h rial dam agi s lino jit of an 
Act.

50 Vic. (M.) v. ‘23, enacts that no person 
shall publish a newspaper until “an 
affidavit or affirmation ... shall have 
been delivered to the prothonotary.’"
... The affidavit or affirmation was 

to set forth truly certain particulars, and 
power was given to any justice of the 
peace or commissioner to take the affidavit 
or affirmation.

11 rht, that an affirmation was sufficient 
although made by a person not entitled 
to subst itute an affirmation for an affidavit.

Such an affirmation was made by the 
managing director of a company. In tin- 
absence of evidence as to his duties,

Held, that the affirmation was sufficient.
The affirmation was entitled, "In the 

matter of The Manitoba Daily Free Press 
(a daily newspaperi and of chapter 23 of 
the statutes of Manitoba passed in tin- 
fiftieth Victoria*;" commenced, "I, W. F. 
L., of , journalist, do solemnly
declare and affirm;” and concluded, “and 
1 make this solemn declaration, con
scientiously believing the same to be true, 
and by virtue of ‘The Act respecting Extra 
Judicial Oaths.’ " The commissioner’s 
certificate was as follows: “Solemnly 
declared and affirmed before me at the 
City of Winnipeg, in the County of 
Selkirk, this 19th day of December, A.D. 
1SS7, John It. McKilhgan, a commissioner, 
&c.”

The authority of the commissioner to 
take the affirmation was derived, not 
from the Act respecting Extra Judicial 
Oaths, but from the Act above quoted or 
49 Vie. (M.) e. 23.

Held, that the affirmation was, never
theless, valid.

There was no proof that the person 
before whom the affirmation was taken 
was a commissioner.

Held, that the onus of proof was on the 
person asserting the lack of authority.

There was no proof of the truth of the 
affirmation.

Held, that such proof was unnecessary.
The Act 50 Vic. (M.) c. 22, provided 

that, “Except in cases where special 
damages are claimed, the plaintiff in all 
actions for libel in newspapers shall be 
required to prove either actual malice or 
culpable negligence in the publication of
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llu libel complained of." Allil the \c| 
Ô0 \ if. i M.) «• 23, provided that. "No 
person who has . . not com
plied with tin- provisions of this Art shall 
in* ihi ilfil to iIn- lii'iieiit of any of the 
provisions of the" other Art.

//</#/, 1. That it was not necessary to 
plead compliance with chapter ‘Jit in 
order, upon the trial, to obtain the 
liemTit of chapter JJ.

J. That "eases where special damages 
are claimed" means not merely claimed 
in the declaration, but also by evidence at

3. Allegations of Ins-, of business are 
allegations of general damages only. 
Where special damages are claimed the 
names of the customers whose business 
has bien lost must be set out. Ashilnmi 
\ Mamlnlm Fm l‘ns ( , ii M.H. .r»7K.

Appeal dismissed. Jit S.C.R. Id.

2. Corporation lfain,
The manager of one branch of the 

defendant company wrote certain letters 
to another branch, which might have 
constituted a lili-1 on the plaintilf. There 
was no evidence that tin corporation, or 
the director', or the managing board 
authoriz- d, or had aux knowledge of t la 
let let - bring Wlittcil.

Ill'I, that the defendants were not 
liable.

(Jin z, Can a corporation be guilty of 
malice? I 'll I ‘. \ Singer St mini Mil-
chim Co., - .\l.lt 2Ï3.

3. Costs in libel action when verdict 
for nominal damages only A"/mm

When the jury in an action for libel 
linds a verdict fer plaintiff with onl> one 
dollar damages, the defendant should not 
be ordered to pax costs. Mnnitobn 
i'iininrti lh hjr .V II ni /•'innCo. v. Stoni 

ii M.H.
I Hut see. low. ' il of C. IJ of 7 A' S 

r.dward Nil, Shillinijlmr v. fVhUlitr. 
Iff M U. I Iff, and Ùnns \ Wriijht, J1 
M U. 7hi.|

4. Fair comment Finhamissiwj /iliii
.1 list iliait inn.
To a count for libel the defendants 

pleaded as a second plea, in effect, that, 
before and at the time of the puhl cat on 
of the alleged libel, great public interest 
was felt m the subject matter thereof, that 
it was much discussed in newspapers, that 
t lie defendants were proprietors of a publie
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newspaper, aril the words complained of 
were part of an editorial article and were 
fair comment on the said matters of great 
public interest, and were published bona 
Jiih and without malice.

I pon an application to strike out this 
plea as embarrassing,

III hi, that the plea was not embarrass
ing, and might be pleaded along with the 
general issue. Mart in v. Mnnitobn Fret
I’risx Com/inn y, 7 M.ll. 413.

6. Fair comment I )</omnium (Jm*- 
ti’iiiM fur jiii'n A'hnissihihtij of i riilcinv in 
nhiittnl II i it/ht of i i'h net Wrongful re
ject inn Ilf I ■ i'll III ! .

In mi action of libel against a newspaper 
publishing company, the declaration 
alleged that the defendant Company 
printed and puhl:-lied of the plaint If the 
following words: "Another disgraceful 
piece of b usine" which has never yet been 
explained, was the eel -braled $*>IH a mile 
charge, which, had it not been for the 
xvatchfulno" ni the f ree Press, would have 
put SIM, it Ill into the promoters' pockets, 
and over) body knows that the Attorney- 
<ieneral was the principal promoter," 
meaning, as alleged in the innuendo, that 
tie- plaintiff, who was the Attorney- 
< ieneral of Xlati'ti ba, procured the Prov
ince tu enter into a contract with the 
\. P. tV M. lty. Co. for raising a large 
sum of money for the Company, "a 
portion of which was to b • dish m.-stly 
and corruptly received by the plaintiff for 
his own Us - and bni-fit, to the great 
detriment of the Province." To this the 
defendants pleaded not guilty, and fair 
comment on matters of great public 
interest.

\t the Itial the jury brought in a 
general verdict for the defendant'. When 
the verdict was announced, the learned 
.bulge, who had left certain questions to 
the jury, said : "Have you anything to 
say as to any of the questions? Do you 
find whether the publication has the 
meaning ascribed to it by the plaintiff?" 
To this the foreman replied, "We did not 
consider that at all. We found the 
article complained of was a fair comment 
on a matter of public interest, but. the 
jury, while giving the verdict, desire to 
state that it would have been better if 
more temperate language had been used." 
The learned Judge then said, "If it 
imputed a specific act of misionduct to 
him (the plaintiffi it could not he fair 
comment, you understand that, do you?” 
To this the foreman replied, "1 think we
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hI'TsHh id your Lordship's directions 
thoroughly."

I "pon a motion for a new trial,
II,Id, (Dim:c. .1., dissenting . That, if 

■In- publication charged the plaintiff with 
Ini the innuendo alleged.it did, viz., a 

in . ific act of misconduct, it could not he 
nr comment unless the jury found the 
I targes to be tru ‘and, as, from the answers 
iveil by the foreman, it was dear that the 
a v did not consider whether or n it the 
.nids eomplaineil of had the meaning 

■ribe.l to them in the nnuendo, there 
hould In a new 'rial. 

i i'll/,lu U v. «S'/in//isironili, !{ B. «V S. 77fi. 
ml It'ii■ /.s v. Shcp>'nm. Il App. Cas. 1*7, 
,11 i well.
Per Taylor, (\J„ and Bain, J. Vnder 
plea of fair comment, when there i> n i 

1 i of justification on the record, tin* 
i■•feivlant may prove that the facts com- 

M iiied mi are true, but le1 may not adduce 
id -ive to show that charges of specific 
> -induct or dishonesty he has made are

I'rr TwLOH, C.,1. The jury either mis- 
. in ha-stood or disregarded the charge of 
lu I"anusl Judge.

/*. ■• Dim e, ,1. The jury thoroughly 
;iidvr>t■ iod the learned .bulge's directions 
.ml had a perfect right to disregard the

■ vil -tion-e and bring in a genual verdict.
The plaint ilT, in his < ase in chief, proved 

lie publication, and called a witness who 
■l ived that the plaintiff was acting as 
Ihtilway Commissioner and his signature 

■ i a contract between the (loverninent 
n i the Northern Pacific anil Manitoba 

Itailway Company, and he also said that 
public discussion over this contract led 
r:iin to apply the language of the alleged 
libel to a particular clause in that contract, 
md there was nothing else to which it 
oitld, n his mind, lie attributed. The 

I - •fendants called witnesses to prove the 
Tilth of the charges. The plaintiff then 
' udered in rebuttal the evidence of two 
i it nesses to disprove the truth of these

■ -Ii.arges and the evidence was rejected.
Per Tayi.ou C.,1. This evidence was 

improperly rejected, as it was not gone 
into in the case in chef and was proper 
rebuttal evidence, and there should be a 
new trial on that ground.

/Vr Driiuc, .1. This evidence should 
have been brought in the case in chief and 
not in rebuttal.

Per Di un', J., also, liven if the evi
dence should in strictness have been 
received, still that alone would not be 
uflicicnt, but the plaintiff must show

that, if il had been received, the jury 
would have come to a different conclusion.

lb r r.XYt.oH. C.,1.. alld J)l Hl'< . ,1. Ill 
an action of libel the Court will rarely 
grant a new trial on the ground of weight 
of evidence, and this is especially the case 
where the question for the jury was 
whether the matter complained of was, 
or was not, fair comment on the acts of a 
publie man. .Marlin v. Manitoba Fra 
Press Co,, s MU. Ô0.

Appeal dismissed, ‘JI S.C.R. 518.

G. Proof of malice to rebut defence 
of privilege Fidena of falselmoil of lib,I

Application for mar trial hern une of 
alh i/i / mis lire! ion in Jmlye's chanjr la 
ja a l'ncomplinu iilurt/ anil prejudicial 
referai a /■» am parti/ in ./oily, charge.

1. At lit ■ trial of a libel action when- the 
truth of the libel was not in issue, evidence 
showing that the statements complained 
of were false to the knowledge of the 
defendant was properly admitted for the 
purpose of showing malice in the defendant 
and rebutting the defence of privilege.

1. A new trial will not be granted 
because the trial Judg ■ in his eliarg • to the 
jurv commented strongly upon thp facts 
adduced to show such falsity, on the 
ground that the jury was thereby misled 
as to the sstie to be tried, if it appears 
that in the same charge h" clearly pointed 
out for what purpose the evidence was 
allowed ill and that the fabity of the 
statements was only to be considered as an 
element in the consideration of the ques
tion of malice.

T Neither should a new trial be ordered 
hecaus ■ of references in the charge to the 
plaintiff that were “calculated to secure 
for him the good will of the jury," and to 
the defendant that were “uncomplimen
tary and calculated to prejudice him in the 
regard of the jury," when the amount of 
the verdict was only $101) and the evidence 
seemed to w arrant such references, because 
it did not clearly appear that any sub
stantial wrong or miscarriage of justice 
had been occasioned by the use of the 
expressions complained of. Schaefer v. 
Srhirab, 10 M R 212.

7. Privilege Mercantile agency n port 
to ttubxcribnx Publication of tra> extract 
from a public record Words not libellous 
per sc—Spc' iul damage —Innuendo.

A statement that a man hits given a 
chattel mortgage is not libellous /ter sr, ami 
no action will lie for the publication of
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such it statement without nil innuendo to 
briny out some injurious meaning to l>v 
attached to the words: t hh/t / un Libel Uh l
Slander, 4th ed. pp. 110, 123. Special 
damage enused by the publient ion would 
also have to be alleged and proved in 
evidence, ns net uni damage is the very 
gist of such an net ion.

It'd>liIJ< v. Evans, |1892) 2 (j.B. 527, 
followed.

Il» I I, also, /« r Matiikhs, C.J., in the 
Court below.

1. The publication without malice, by a 
mercantile agency to its subscribers, of a 
true extract from a register kept by virtue 
of an Act of a Provincial Legislature, 
which was open to inspection by the 
public, for tlv purpose of giving to the 
subscribers information which the agency 
luma fide believed to be true, is privileged 
and an action for libel in respect of such 
publication will not lie, although the 
extract purported to show that the 
plaintiff had given a chattel mortgage 
wlii'ii it should have shown only a lien 
note given on the purchase of chattels.

Finning v. Xcicton, (1848 ) 1 II.L.C. 393; 
Searbs v. Scarlett, |1892| 2 Q.B. 50, and 
Annaltj v. Trutlv Auxiliary Co,, (1890) 20 
L.It.Ir. 11, 394, follow’d!.

Williams v. Smith, (lSSXi 22 (j.B.D. 
134, and Macintosh v. I)un, |190Sj A.C. 
390, distinguished.

2. If what is published is not a true 
extract from the public record, even 
although it is furnished by the (lovern- 
ment official in charge, it is not privileged: 
Hi is v. Ferry, (1895) 04 L.JAj.B. 500; 
Smith v. Dun, 21 M.lt. 583.

Sec Contkmi’T ok Cm nr, 3.
— Criminal Law, XVII, 11.

Ciuminal Information.
Practkt:, XVI, 4, 5.
Skitrity for Costs, VI, 1.

LIBEL ACT.

See LlBKL, 1.

LICENSE TO TAKE 
POSSESSION OF GOODS.

License to take possession of de
fendant's goods if in plaintiff's opinion

he should be incapable of carrying on 
business I f opinioi formal t,ona fide, tin 
< Hurt cannot n cicir it .1 /</-« alfrom Jitidings 
of trial Judge on conflicting evidence 
He plain suit Joint liability.

The defendant 1\, being indebted to 
the plaintiffs, had given them a license or 
power contained in an agreement under 
seal, which provided that, if lie at any 
time in tin opinion of the plaintiffs, or 
either of them, should become incapable 
of attending to his business, the plaintiffs 
might take possession of his stock in trade 
and sell it in payment of his indebtedness 
to them.

Plaintiffs afterwards, having formed such 
opinion bona fide, as the Judge at the trial 
found, seized the stock in trade of F. and 
placed an agent in charge, w ho employed 
I', as a substitute and left him for a few 
days in apparently sole |sissession. On 
attempting afterwards to resume actual 
possession, the plaintiffs were prevented 
iv K. from doing so, and five days later 

1’. made an assignment to his co-defendant 
B. for the benefit of his creditors. An 
employee of B. then took possession of the 
stock and the plaintiffs replevied it.

The defendants pleaded joint Iv, denying 
the taking of the goods as allègent and 
claiming them as their property.

Held, 1. That the evidence showed a 
joint conversion or taking, and, if the 
plaintiffs were entitled to succeed in their 
action against K., they were equally 
entitled as against B.

2 That, if the plaintiffs had really, in 
good faith, come to the conclusion that 
F, was incapable of attending to his busi
ness at t lie t une when t lie seizure was made, 
as the Judge at the trial had found, they 
had a right to the goods: Allcrofl v.Hishoo 
of London, (18911 A.C. 999; and, although 
there might have been some doubt on the 
evidence as to whether such opinion was 
honestly entertained by the plaintiffs or 
sufficiently founded, and another Judge 
on merely reading the evidence might 
come to a different conclusion, yet the 
Court, following the principles laid down 
in The Glannibanta, 1 1MX, at p. 278, and 
Hall v. Darker, 1 A.It. 903, would not 
undertake to say that the trial Judge was 
wrong in believing the statements of the 
witnesses who were before him and whose 
demeanour could be observed by him only. 
Turner v. Francis, 10 M.lt. 340.

Affirmed, 25 8.C.R. 110.
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LIEN.

See Contract. 
Evidence, 10.

LIEN OF VENDEE FOR PURCHASE 
MONEY.

*SYc Homestead, 1.

LIEN FOR DEBT.

See Company, IV, 10.

LIEN FOR FREIGHT CHARGES.

Sec Railway Company, III, 6.

LIEN NOTE.

See Chattel Mortgage, V, 4.
— Conditional Sale.
— Fixtures, 2.
— Sale of Goods, VI, 4.

LIEN ON CHATTELS.

See Livery Stable Keeper.

LIEN ON LAND.

See Kxbmi*tionh, 10.
— Mortgagor and Mortgagee, VI, 0.
— Principal and Agent, V, 2.
—• Sale ok Land for Taxes, X, 9.

LIEN ON RAILWAY PROPERTY.

See Railways, IX, 1.

LIFE INSURANCE

1. Benevolent Society—Life Insurance 
Act, R.S.M. 1002, c. S3—Appropriation of 
insurance benefit by will.

Tho destination of n benefit in the nature 
of life insurance conferred by membership
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in :t benevo'ent society is to he determ in'd 
solely by a consideration of the ru'es and 
regulations of the society and, wh< n such 
rules and regulations make full and 
cxpl cit provisions as to the destination of 
such benefit, the insurance is not subject 
to The Life Insurance Act, R.S.M. 1902. 
e. S3.

Il( Anderson, (1900) 10 M.R. 177, fol-

The testator's beneficiary certificate in 
the Canadian Order of Chosen Friends was 
expressed to be psyab e to his wife in the 
manner and subject to the conditions set 
forth in the laws governing the life insur
ance fund. Those laws prevented a 
member diverting the benefit to anyone 
not related to or dependent upon him 
unless there Were no such persons, and 
provided that, in ease of the prior death 
of the beneficiary “and no further or other 
disposition be made thereof," the benefit 
should go to the surviving children of the 
deceased member in equal shares.

Held, that it was not competent to the 
testator to divert by h s will the benefit to 
his executors as part of his estate, although 
they wen* to take it in trust for the chil
dren, and that the proceeds should go to 
the children free from the claims of credi
tors of tin* deceased. He Drysdale Estate, 
is M R. «44.

2. Benevolent Society H.S.M. 1902, 
c. IS, c. S3—Appropriation of insurance 
benefit by will -Election.

Interpleader at the instance of a 
benevolent society incorporated under 
40 Vic., e. 25 now R.S.M. 1902, e. IS, the 
subject matter being the proceeds of a 
life insurance certificate or policy which 
the insured had made payable to his wife. 
By his will the insured made other pro- 
v sion for her and directed that the 
money in question should fall into and 
form part of his general estate.

Held, 1. That the case was not gov
erned by The Life Insurance Act, ll.S.M. 
1902, c. S3, and that the will did not 
operate as a good appointment of the 
fund under the rub's of the aocety, 
which did not allow such an appropriation, 
that the direction of the will could not 
operate so as to make tin* money part of 
the general estate, ami that the widow 
was entitled to it.

Leadlay v. McGregor. (1896) 11 M R. 9. 
and Johnston v. ('. M. li. A., (1897) 24 
A.R. SS, followed.

2. The widow was not put to her 
election, and was entitled to the full
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benefit of the will as well as to the moneys 
| my able tun 1er the eert fient e.

(iriffith v //«uvn, (1903) 5 < >.L.H. 4:«l; 
|h„Y, „•> V 11 S'I 21 i < Il I) 2. IS. 

Hill In ». Utah Settlement, |l90f>| I Ch. 
20li, followed. A‘i .1 nilerson’s Elate, 111
M It 177.

3. Mutual Benefit Society.
The plaintiffs were the executors of the 

will of M., a on inlier of an unincorpor- 
ated society known as the Order of 
Scottish Clans, who had held a certificate 
of membership entitling the beneficiary 
named therein to the sum of $2,01)1), 
payable on M.’s du h. I tv the rules of 
the society no member could assign his 
"bequeat liment certificate" nor would 
any assignment be recognized by the 
society. The name of M.’s father, the 
defendant, had been inserted in the 
certificate I*\ his request. After the date 
of the certificate and during the life time 
of M., the bequeath ment laws of the 
society were amended, so as to provide 
that at the death of a member in good 
standing the amount of the bequeathment 
should be paid to the wife, affianced wife, 
or relative of, or person dependent upon, 
such member, n~ designated in his be
queat hment certificate. By his last will 
md testament M appointed the pin ntiffs 

a - hi' executors and trustees, and directed 
that hi' life insurance money should be 
paid to them for the purpose of carrying 
out the tru.'ts of the will; and about the 
aine time he indorsed a memorandum on 

the bequeat hment certificate revoking the 
former direction as to the payment of the 
insuran c due at his death, and au:hom
ing and directing such payment to be 
made to the plaint ill’s. The officer» of 
the society refused to recognize this 
revocation, and on the death of M. they 
refused to pay the insurance money to 
the plaintiffs without the authority of the 
Court. The plaintiffs were not, nor was 
any of them, the wife, affianced wife, or 
relative of, or person dc|>cndcnt on, the

II,hi, that, in a case of a soeiety having 
objects and a constitution similar to 
those of the society in question, the mem
ber has no interest in the fund raised or 
to be raised, but merely a power to appoint 
an object to receive the same, which 
power must be exercised in accordance 
with the regulations of the society; and 
that the defendant, the beneficiary named 
m the certificate, was entitled to the
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money, as against the executors of the 
deceased’.* estate.

In n William Phi Hi/is' Insurance, 2d 
Cli.l ). 235, followed. Lea,llaii v. Mr- 
(Ire,/nr, Il M.U 9.

4. Policy payable to beneficiary in 
case of insured’s death within named 
period Ifmlli <a hen,lieiar/f Infor,, insure,I

('onflirt nf laics—Muni,ilia Insurance 
Ad, H.S.M. 1902, c. K2, s. 40 Insurable 
iuteris! in life.

A life insurance policy, (not corning 
within the Ad respecting Life Insurance 
for the benefit of Wives and Children, 
H.S.M. It M2, c sd < and the money to 
become due under ii belong, the moment 
it i' issued, to the person or persons 
named in it as the beneficiary or bene
ficiaries and there i> no power in the 
in-ured by any act of his, by deed or by 
will, to transfer to any other person the 
interest of the beneficiary which is a 
vested right in him or her, and, therefore, 
when tin beneficiary dies before the 
insured, the r ght to the money passes over 
to the personal representatives of the 
beneficiary to the exclusion of the insured 
or his personal representatives at his 
death.

Central liunl of Washington v. Hum,. 
:|sxv 12s l’.S.U. l'.iâ, and Am. Ac Eng. 
Enc/i.. Yol. 3, p. 9SO, followed.

II ich'sh ni v. Munro, (lSHti) Id A.11. 1st», 
distinguished because based on special 
<hitario legislation.

A policy may be made payable to a 
person or beneficiary who i.s without any 
insurable interest in the life of the insured.

Sortit Ann ricin Life v. Craiijen, (1880) 
Id S.C.R. 27s, followed.

By virtue of -. 10 of The Manitoba
Insurance Act, H.S.M. 1902, c. >2, the 
money payable under a policy of life in
surance issued by a company licensed 
under the Act, when the insured resides 
in Manitoba, i' payable there although 
the policy itself provides for payment at 
the heat! office of the company in another 
Province, and in such a case the contract of 
insurance is subject to the laws of Mani
toba and the money must be distributed 
in accordance therewith. He Mcdrcgor, 
IS M.U. 432.

6. Revocation by assured of benefit 
declared in policy liy irhat lair i/oc rneU 

Tin Life Insurance Ad, H.S.M. 1892, 
c. 88, s. 12—62 A: fid Vic., c. 17, s. 1 
Hevocation by will —Lien for premiums.
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A contract of life insurance entered into 
with n company whose head office is 
m Ontario, the policy having issued from 
i lie head office and providing for payment 
of the insurance money there, is an < intario 
contract and must be interpreted and 
carried out in accordance with Ontario 
law, although the assured lived in Mani
toba and made application there to a 
local agent for the insurance, but an 
I'signment of or dealing with the benefits 

of the policy made by the assured in 
Manitoba will be governed by the law of 
this Province relating thereto.

Deceased, who was a resident of Mani
toba, insured his life with the London 
Life Insurance Company of Canada, 
whose head office was in Ontario, and by 
the policy the insurance monev was 
appropriated in favor of his wife, but by 
his will he absolutely revoked this appro
priation and directed that the money 
should become part of his estate and 
should he paid to his executor. Section 
12 of The Life Insurance Act, H.S.M. 
e. SS, as re-enacted by <12 <k fid Vic., c. 17, 
permits such a revocation and new dis
position of the insurance money, but the 
corresponding statutory provision in (>n- 
tario (11.8.0., 1897, c. 203, s. lfi(),) for
bids it.

Hi Id, that the law of Manitoba must 
be applied to the determination of the 
question as to the right of the assured to 
make such new disposit on, and that the 
insurance money must he paid to the 
executor as part of the deceased's estate.

Toronto (Saurai Trusts Co. v. Snpc.ll, 
1889) 17 O R. 412, and Ur v. AMy, 
lNSfii 17 (J.B.I). 300, followed.

Held, also, that a will is an instrument 
m writing within the meaning of the 
Manitoba statute above referred to.

The widow was held entitled to a 
charge in her favor for insurance pre
miums paid by her to keep the |x>liey in 
force. Sut inuni Trust Co. v. Hughes, 14
Vt R II

See Accident Insurance, 1.
Bills and Notes, IV, 2.

- Injunction, I, 8.

LIMITATION OF ACTIONS.

1. Acknowledgment of debt Failure 
nf consideration—Sale of goods—Rescission 
of contract—Re-taking possession on default 
in iKiyinent of price.

fi31

The defendant <>n 24th March, 1888, 
gave an order for a hinder and agreed to 
pay Slot) for it. giving two promissory 
notes of $7A each, the last of which fell 
due on 1st January, l HU I.

It was provided, both in the order and 
in the notes, that the property in the 
machine was not to pass to the defendant 
until payment of the price in full, and that 
on default in payment of either note t In 
vendor should have the right to take 
possesion of and sell the machine, the 
notes provid ng as follows: “The pro
ceeds thereof to be applied on the amount 
unpaid of the purchase price.”

On default in payment of the first note 
the vendors re-took the machine, sold it 
and real zed about enough to pay tin 
first note.

The notes were afterwards indorsed to 
the plaintiffs, and in 181)3 they employed 
an agent to collect the amount of both. 
The agent wrote defendant a letter 
demanding payment, to which the de
fendant wrote in reply that the vendors 
had sold the machine for 870 or $75 before 
the notes came due, and continued: “1 
cannot see that I owe the firm for any
thing but the last note and interest on it .'

Plaintiffs entered suit on the last note 
in 1898.

Ih hi, I. That the action of the vendor- 
in re-taking the machine and selling it did 
not, nuclei the terms of the agreement. 
operate as i rescission of the contract ; and 
that there was no failure of consideration 
for the note sued on.

2. That the acknowledgment contained 
ill defendant’s letter to the collection 
agent warranted the inference of a promise 
to pay and was sufficient, under 9 ( leo. IV. 
c. 14, to t ike the case out of the Statute of 
Limitations, although it was made to an 
agent of the plaintiffs and not to Un
original creditors.

Stamford Hanking Co. v. Smith, (1S92| I 
(J.B. 7fi5; (ireeu v. Humphreys, (1884) 2fi 
Ch.I). 171, and Tanner v. Smart, (1827 
ti B. <V fi()3, followed. John Watson 
Manufacturing Co. v. Sample, 12 M.R. 
373.

2. Acknowledgment to take case out 
of statute—Promise to "fix it up all 
right."

A promise to ‘fix it up all right” in a 
week or two, in a letter written by the 
debtor in reply to a written demand for 
payment of the debt, is a sufficient 
acknowledgment to take the case out of
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ill»- Statute of Limitations and start it 
running anew.

Eihnoinls v. Coaler, (IS.VJi 21 L.J.( li. 
•290, and Colli v. St i l:, (ISÔHi I II. «V X. 
lit).'), follow ml.

A promise to pay tie* debt as soon as 
the debtor eould get the money is con
ditional on'v, and. without evidence that 
the debtor had got the money, would not 
be a sufficient acknowledgment to prevent 
the statute running. Eyre v. MeEarlanr, 
19 M IL <110.

3. Administration of estates Stat
ute of 1.1inilalinns Kirill's Jit rah .\rl,
It.S.M. 1*102, c. 10, • 30 </ Manitoba 
frost., .\rt, US \l. I'<02. C. 170, .'■■ 12.

Application by tin* lulministrator of the 
estate for the advice and direction of a 
Judge under section 12 of the Manitoba 
Trustee Act. It> M. 1902. c. 170.

The intestate died in 1H93 and the 
administrator in I SOU distributer! amongst 
the creditors whose claims were filed and 
allowed bv him the proceeds of all the 
assets of the estate of which lie had any 
knowledge, such proceeds being only 
sufficient to pay the creditors a div demi 
of about 3. 11 per cent.

lu 190'.». the administrator realized a 
further sum for the <state upon an asset 
then ren ntlv discoveml.

Them had been no payment on account, 
or written acknowledgment made by the 
administrator to any creditor since IS*.Mi.

Iltll, notwithstanding sub-section (a) 
of section 39 of 'I'he King’s Bench Act, 
It.S.M. 1902, c. 40, that the claims of the 
creditors were barred by the Statute of 
Limitations, that it would be the duty of 
the administrator to plead the Statute in 
any action by a creditor and that the 
administrator should forthwith distribute 
the remaining funds of the estate amongst 
the next of kin. Costs to all parties out 
of the estate, lit Unison Estate, 19 M.ll. 
004.

4. Foreign judgment Slalulv of Limi
tations.

In an action on a judgment recovered 
in Ontario more than six years old, but 
less than twenty, the defendant set up the 
Statute of Limitations of Ontario, which 
restricts the time to ten years for bringing 
actions to tec over any sum of money 
secured by a judgment, etc., and charge
able upon, or payable out of any land. 
After argument of a rule nisi to set aside 
tin* verdict for tin* plaintiff, upon which 
the foregoing were the only questions

('Mi

argued, tin* defendant applied or parle for 
leave to pl-ad that the remedy on the 
judgment in Manitoba was barred by the 
Statute of Limitations, 21 Jae. 1, e. 16, 
inasmuch as tin* judgment could only be 
regarded in Manitoba as a simple contract 
debt. and by t he 39 Vie . c 2, 8. * 
f Man.), In* was at liber t v to plead any 
defence that might have been pleaded to 
the original action. The Court refused to 
allow the amendment, though of opinion 
that the proposed plea would have been 
a complete bar to tin* action. Hank nf 
Montreal v. Cornish, T.W. 272.

6. Judgment S/ /
Transerinl of jwlymcnt -Counta Courts 
Art, H.S.M. is*.<2, c. :13, n. 193 Heal 
Hroperty l/unit at ion Art, It.S.M., r. 89, 
s. 21.

Ih hi, (4 ' That section 21 of The Real 
Property Limitation Act, R.8.M., c. 89, 
applies to any judgment whether charged 
on land or not, and that no proceedings 
can be taken to enforce a judgment after 
the lapse of ten years from the date of 
its recoverv.

(2) That tin* filing in 1*92 of a transcript 
of a County Court judgment, in the 
Queen's Bench under s *et ion 194 of The 
County Courts Act, R.S.M., «*. 33, since 
repealed, had not so far the effect of mak
ing the same a new judgment as to give a 
new point of time for tin* running of the

.I'll/ v. Johnstone, (189'»! 1 Q.B. 2”*, and 
Ml K i n : i> x.Fhtrhir, (1*97. II MR. 344, 
followed. Hlanrharil v. Muir, 13 M.U. 8.

6. Action on promissory note of 
person who has never been a resident

Meaning of expression “Im ijowI the seas"
21 Jar. 1, r. VI -1 Anne, r. lfl.
The statute 4 Anne, e. 1(1, which de

clares that, in ease a defendan was 
bevond the seas at the time the cause of 
act on accrued, tie* action may bn brought 
against him within six years after his 
return, applies as against a debtor who 
has never been within the jurisdiction at 
al.

Ijaf md v. Haddock. 13 C.B 813, and 
Car do v. Hingham, L.R. 4 Ch. 735, fol-

The Validity of a defendant to be sued 
after tin* six years in such a ease is not 
affected bv the plaintiff’s absence from 
tie* jurisdiction or tin* fact that the* 
plaintiff has never been within the juris
diction.

The expression “beyond lie seas" 
n 21 Jae. 1, e. Hi, and 4 Anne. e. lit.
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. miis “out nf tliv territory,” or “beyond 
jurisdiction:” Itwl.inahoye v. Molli- 

.■»/</. s Moore P.C. 4. Kasson v. 
11 oil, IJ, I MR 1.

7. Several promissory notes -General
it y nu nt on account.

Where a creditor holds two or more 
promissory notes made by the same 
debtor, a payment made generally on 

count- has the elTeet of preventing the 
Statute of Limitations from running in 

spent of the whole indebtedness.
To /lor v. Foster, 132 Mass. 30, followed. 
Hum v. Haul ton, 2 C.B 476, eornmented 

i, Ashdown v. Montgomery, S M.R. ô'JH.

' Amendment, 4, 5.
BlLLS AND NoTKS, II.
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( oNTRAlT, XX", 5.
Conviction, 3.
I-JECTMENT, I, 5.
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FrAI'DVLKNT ( 'oXVKYANCK, 3, Iff.
I RAUDULENT PREFERI NCK. III. 3.
Ill sHAND XNI) XVIKK, IX , it.
Mechanic's Likn. X III, t. 
Municipality. X III. 2.
NI’.iiLniKNcf., 11,3 
Practice, XIX, I
Ijl ASHING liV-LAW.
Railways, X III, 5; XI, 2. 4.
Heal Property Limitation Ait. 
Rectification of Deed, 2. 
Solicitor's Lien for Costs, 3.
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LIQUOR LICENSE ACT.

1. Cancellation of license It.S.M.. 
c. 91), ,s\ 35 A piii il from commissioners - 
Criminal procedure wishing cone i cl ion 
Juris-li-tion of a sin (fie Judge Full Court.

Ileld, following Ifi ipna v. Ilcnle, 11 
M R. 4 IS, tli.tt an application to quash a 
conviction, even under a Provincial 
statute, must be made to the Full Court 
and not to a single Judge, as such an 
application is criminal procedure, and the 
Provincial Legislature has no jurisdiction 
to make laws altering the practice therein.

After the decision of the Full Court in 
Crothersy. Monteith, Il M R. 373, Crot here, 
contending that the commissioners had 
cancelled his license improperly under 
section 35 of the Liquor License Act, 
R.S.M., e. 91), sold intoxicating liquor, 
was convicted and fined, and th *n applied 
to have the conviction quashed, claiming 
that the action of the commissioners could 
be reviewed on the application and that 
they had acted on insufficient evidence.

Ilehl that the action of the license 
commissioners in cancelling a li< ense under 
that section cannot be reviewed by the 
Court, as no appeal is provided for against 
anv decision of theirs, /{eg. v. Crothcrs, 
11 M R. 007

2. Cancellation of license It.S.M. 
1892, c. 90, s. 35—Prohibition Implied 
authority.

The plaintiff claimed an injunction to 
restrain the defendants, L cense Com
missioners, from acting on a petition 
under the proviso in section 35 of the 
Liquor License Act, It.S.M. 1892, e. 90, 
to cancel his license. This proviso read
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uH follows: "Provided, however, that 
once in every year after the first year of 
lieense a petition by eight out of the 
twenty nearest Itousehoders against any 
license can he presented, ami will have 
the effect of cancelling such license.”

Ihltl, that the word "year” in the Vt 
means the license year ending on the Hist 
of May, and not the calendar year, also 
that liv necessary implication the License 
Commissioners are the persons to whom 
such a petition should he presented, and 
would have the right, on receipt of same, 
to hold a meeting after notice to the 
licensee for the purpose of considering 
whether tin- document presented was 
really a pet it ion of eight out of the I went y 
nearest householders, and on being satis- 
ed of this to declare that the license 
should he cancelled ('rot hers v. Manteith, 
II M.u.m

3. Conveyance of liquor between 
points in territory under local option

Liquor Lientst Act, Ii.S.M. 11102, c. 101
7 «V S Eihc. I II, r. 21», 32 Construe-

tion of statute Ijoca! option.
Tin- prohibition of carrying or convey

ing “liquor from ang point in tin Prorinct 
to any point in any territory muhY a local 
option by-law except the same s consigned 
to a licensee therein," enacted by section 
32 of chapter 2t’> of 7 iV S l'.dwai'd \ II, in 
amendment of The Liquor License Act, 
R S M 1902, e 101, applies equally 
whether the point from whi<h the liquor 
is conveyed is within or without the local 
option territory. Rex v. Ritchie, 21 M.R.

4. Druggist selling liquor U.S.M. 
IS92, r. 90, xx. I 17. 149 Edile no 
Pharmaceutical Act, li.S.M., c. 1 Hi, x. 38.

When a person charged, under section 
117 of The Liquor License Act, li.S.M. 
1892, c. 90, with having sold liquor with
out ti license seeks to bring himseit within 
the protection of section 149 of the Act, 
his stating on oath that he is a duly 
registered druggist is not sufficient evidence 
that lie is ;i druggist duly registered under 
The Pharmaceutical Act, li.S.M., c. 1 Hi, 
to warrant the quashing of a conviction.

/Vr Dubuc, .1. The granting of a 
certiorari to remove a conviction is a 
matter for the discretion of the Court; 
ami, when a statute makes provision for 
an appeal from a summary conviction 
under it, that discretion should be exer
cised by refusing the writ, unless special 
circumstances are shown: Queen v. Man-

Chenier, iVr., Kip Co Isffs S A <V K. 413, 
i'.x parti Ross, ( 1895) 1 Can. ('rim. Cas.

Per Rain, .1. Whether defendant was 
a rog'stered druggist or not, it was quite 
open for the complainant to charge him 
under the general provision of section 147: 
and, if section 149 would have afforded 
him any defence to the charge, the onu 
lay on him to bring himself by proper 
evidence within its provisions: Kuhn on 
Conrirlions, pp. 13(1. 244; ('athcart \ 
llarihi, 11814 2 M «V S. 531 Reg v. 
Hem It, 12 M R. Ô22.

5. Evidence of character of liquor.
I pon a charge of selling liquor without 

a license, there must be evidence that the 
liquor was intoxicating.

Where the charge is made against a 
licensee for some breach of the statute, it 
must be shown that he was a licensee, and 
the pr<Hluct ion of the license after sentence, 
for the purpose of being indorsed as 
required by the statute, is not sufficient.

The fine imposed by a conviction in
cluded a share of the expenses of bringing 
the prosecutor us a witness from a dis-

IIeld, that such inclusion vitiated the 
the conviction.

A conviction under section f»t'» of the 
Act is not bad because it does not. direct 
distress previous to imprisonment.

Ev deuce that a certain act was done 
at, or in, Portage la Prairie will not be 
taken to apply to the town, rather than 
the municipality or county of that name.

A conviction will not be quashed upon 
the weight of evidence meiely.

Semble, a joint conviction against two 
members of a firm for a breach of the 
statute is bad. Reg. v. (Iran it is, 5 M.R 
i:>3.

6. Evidence of former conviction
RSM 1892, c. 91), Hit. 151. ISO, 182, 200. 
209,210 .1 metaling condition -Disquali
fication of magistrat!—Certificate of con-

1. W here there is any evidence in sup
port of a conviction, the finding of the 
magistrate will not be interfered with, 
although the evidence may not be satis
factory in the opinion of the Court 
Regina v. (Jrannis, ( 1888) 7» M.R. 153, 
followed.

2. Before a conviction for a second 
offence under The Liquor License Act, it 
is necessary to prove the identity of the 
defendant with the person named in the
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• rtificate of the former conviction, and 
ivither the similarity of names nor the 
pt rsonal knowledge of the magistrate will 
In sufficient for that purpose.

Queen v. Lloyd, (1873) 1 Cox C. C. 51, 
followed.

Regina v. Brown, (188ft) lti O.R. 41, 
distinguished.

Where the convietion is bad because 
ii was for a second offence ami tin* proof 
of the former conviction was insufficient, 
ilv Court will not amend the conviction 
under sections 209 and 210 of the Act, so 
, to make it a conviction for a first 

offence, when the evidence of the com- 
mi-don of that offence is not in itself 
- itisfactory, as the powers of amendment 
uiven by sections 883 and 889 of The 
< riminal Code, made applicable by sec
tion ISO of The Liquor License1 Act and 

\"ic., c. 32, should he exercised only if 
the Court or Judge is satisfied upon per
usal of the depositions that an offence of 
the nature described in the conviction has 
been committed.

I A magistrate is not disqualified to sit 
upon a case under The Liquor License 
\rt by reason of being honorary member 

h! :i Temperance Union which has taken
• ■live steps towards enforcing the Act 

before him and provided funds for that 
purpose*; especially where the prosecution

not conducted by the Union, and the 
magistrate's connection with it has been 
merely nominal.

Regina v. Deal, (1881) 45 L.T.N.S. 439,
'tîic 1 Ln snn v. Gen. Council, etc., (1889) 43 
l’h.I). 366, followed.

l‘er Bain, J. The certificate of the 
former conviction put in was insufficient 
because it nowhere stated that the con
viction had been made under the pro
visions of The Liquor License Act.

Per Killam, J. Although the certifi
cate of the former conviction omitted the 
word “intoxicating” before the word 

liquor” in describing the offence, yet it 
was not defective on that account in view 
of sections 151 and 182 of the Act and the 
wording of the form in Schedule K (par. 2). 
Hey. v. HcrreU, 12 M.R. 198.

7. Information laid before one jus
tice only—Quash ina condition.

S. was convicted under The Liquor 
License Act of Manitoba, 1889, of selling 
liquor without a license.

The information was laid before one 
list ice of the peace, but the prosecution 
vas heard before two justices. The 

defendant was convicted, and a sum for

witness fees was included in the costs 
awarded against him.

The defendant had given notice of 
appeal, perfected security, and taken out 
a summons under section 126 of The 
Liquor License Act, by wav of appeal 
from the conviction, but had abandoned 
the summons before serving it.

Held, 1. That the defendant had ap
pealed within the meaning of section 84 
of The Summary Convictions Act, and 
that the right to certiorari was taken 
away, except as to objections going to the 
jurisdiction of the justices.

(a)2. That the bringing of the prosecu
tion was the laying of the information, and 
that it ought to have been laid before two 
justices, and that the matter of the 
irosecution was not, therefore, pnqterly 
M-fore the two justices on the hearing of 

the case, and they had no jurisdiction to 
hear or determine it. Reg. v. Starkey, 7 
M R. 43.

(a) But see, now, R.S.M. 1902, c. 101, 
i. is;.

8. Information laid before one jus
tice only—Costs -4J Hashing conviction— 
Waiver Right of Attorney^lateral to inter
line and apfteal in matters affecting rights of 
Province where patties to proceedings do not 
apjtcal—Right of up/tea! in criminal 
matters.

S. was convicted under the Liquor 
License Act of Manitoba, 1889, of selling 
liquor without a license. The information 
was laid before one justice of the peace, 
but the prosecution was heard before two 
justices. The defendant was convicted, 
and a sum for witness fees was included 
in the costs awarded against him. The 
defendant obtained a rule nisi to quash 
the conviction. Un its return, Taylor, 
C.J., made the rule absolute. At this 
stage the Attorney-General, although not. 
a party to the proceedings, intervened 
and moved before the Full Court against 
this decision. The parties to the pro
ceedings did not complain of the decision.

Held, 1. That the decision of the single 
Judge, notwithstanding this being a 
criminal matter, was subject to review by 
the Full Court.

2. That the Attorney-General was en
titled to intervene.

(a)3. Affirming the decision of Taylor, 
C.J., reported 7 M.R. 43, (Dubuc, J., 
dissenting), that the laying of the infor
mation was the bringing of the prosecu
tion, and that it ought to have been laid
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before two justices, and that tin- matt«*r 
of ilir prosmition was not, therefore, 
iroperly licfore tin* two justices on the* 
miring of tin* cane, and they had no juris

diction to determine it.
Per Dunce, ,L. that the information 

was properly laid before one justice only.
/'</• Bain, ,L, this object on to the juris

diction must be taken at the hearing 
before the justices, otherwise it will be

/Vr Bain, Jas the statute authorizes 
the justices to award costs and docs not 
fix any tariff, the justices inav allow such 
costs as they consider reasonable, lieg. v. 
Starkey, 7 Sl.R. 4M).

(ai But sin1, now, R.8.M. 1902, r. 101, 
a. 187.

9. Jurisdiction of County Court 
Judge to entertain application to 
cancel license US )I 1902. - 101.
110 County Court Judicinl linision lying 
IMirtl y in mu ./ ml ici nl hist rirt and /tartly in 
another.

Under section 110 of The Liquor License 
Act, R.S.M. 100*2, c. 101, it the licensed 
Premises do not lie within the Judicial 

>istriot for which the ( 'nuniy Court Judge 
is .bulge, he has no jurisdiction to entertain 
an application to cancel the license, al
though lie i~ the Judge for a ( ’minty 1 'ourt 
Judicial Division composed for the most 
part of territory in his Judicial District 
with the addition of a number of town
ships in the Judicial District in which are 
the licensed premises. Ui Somervilh-, 10 
M R. 3ôô.

10. Keeping liquor for sale without 
license Information -Conviction Pen- 
ulty.

Magistrates have jurisdiction under 
The Manitoba Liquor License Act, 
1886, upon a charge, under section 73, 
of keeping liquor for sale without a

The information upon such a charge did 
not state that the liquor was intoxicating

Ihhi, that such an allegation was not
necessary.

An information was laid in pro|>cr form. 
Upon this a search warrant was issued. 
Afterwards another information was laid 
which omitted a necessary allegation. 
This allegation was. however, in the 
summons served upon the defendant.

Ih hi, that the second information 
might be supplemented by the first; and

in any case the information would be 
amended and not quashed.

A charge that the defendant kept liquor 
for the purpose of selling, or for the pur- 
xise of trading, or for the purpose of 
inhering, is only one offence.

Upon such a charge it is sufficient to 
al’ege that the offence was committed at 
a certain town without sjiecifying the 
house or building.

Upon conviction for such an offence 
magistrates have |>ower to award im
prisonment for four months in défailli of 
pavment of the tine inqioscd.

Evidence discussed as to whether the 
l'quor was intoxicating. Ueg. v. Coulter, 
1 M R. 3(H).

11. Promissory note given for liquor 
supplied on premises Illegality of
Actum on 11 oh /-/.< c/rr- dira vins.

The Liquor License Act, R.S.M., c. 90, 
s. 134, provide# that, "if any hotel
keeper receive in payment or as a pledge, 
for any liquor supplied in or from his 
licensed premises, anything except current 
money or the debtor's own cheque on a 
bank or banker, he shall for each such 
offence be liable to a penalty of twenty 
dollars, and. in default of payment, to 
one month's imprisonment."

Declaration on two promissory notes 
made by defendant payable to plaintiff. 
Picas to each count.

1. That plaintiff was a licensed hotel
keeper, ami that part of the consideration 
for which the note was given was for 
liquor supplied by plaintiff to defendant 
in his hotel.

"2. That the note was received by the 
plaintiff as a pledge for liquor supplied by 
him to the defendant in his hotel.

On demurrer to these pleas,
llclil, 1 That these pleas were good on 

the ground that, by tin- imposition of a 
penalty for taking anything but money in 
payment, or as a pledge, for liquors sup
plied in licensed premise#, the Legislature 
had clearly intended to make it unlawful 
to take anything but money.

2. That the above provision was intra 
vins of the Legislature.

Ilmlgt v. Till Queen, 9 App. ('as. 117, 
and Citizens Insurance Co. v. Carsons, 7 
App. ('as. 96, applied, tienard v. McKay, 
9 M.R. 150.

12. Protest against license Applica
tion for license -Publication for tiro weeks

Time, computation of—Jurisdiction of 
Court to annul license.



LIQVOH LICENSE ACT.

The statute 41 Vic., c. 14 (Man.),
• i meted that no license to sell intoxicating 
liquor should he granted except as pro- 
; idvd by the Act; that, upon an applica
tion being made for a license, the License 
( 'ommissioners should, before granting it, 
publish for two weeks in three weekly 
ti.-wspapers published in the Province, one 
being published in tin* French language, 
the name of the tint and the p'ace 
where he intended to sell intoxicating 
liquor; and that a protest in writing 
against the granting of any license, signed 
by five or more out of the twenty voters 
and householders nearest to the place 
proposed to be licensed, should prevent 
i lie issue of any license. The License 
Commissioners published the application 
of U'C. iV W. in on • weekly French news
paper on doth October and 6th November, 
and in the weekly edition of one English 
newspaper on 1st and 8th November. 
They ordered the issue of a license to
< t’C «V W. on 10th November, and on 
tic 11th November a protest, signed by 
five of the twenty voters and house
holders nearest to the place proposed to 
be licensed, was lodged with the Com
missioners.

Held, that the Commiss:oners had no 
? lower to issue the license until after the 
lapse of two weeks from the first publi- 
ation of the application; that the pro- 

•• 't was lodged in time and deprived the 
Commissioners absolutely of any power 
to grant a license, and that the license 
granted was therefore void.

Held, also, that this Court had inherent 
jurisdiction to annul the license, as well as 
power under section 32 of the Act, which 
gave jurisdiction to any Judge sitting as a 
stipendiary magistrate in all prosecutions 
for offences against the Act. lie O'Connor 
■wd Ward, T.W., 284.

13. Protest against license Power of
< ommissioners—Jurisdiction of Court.

Held, 1. That the granting of a license 
by the Iveensc Commissioners to sell 
intoxicating \s is not an Act of the 
Crown which cannot be reviewed by the

2. That, when a protest, signed bv five 
of the twenty voters and householders 
nearest the place proposed to be 1 censed, 
i' lodged with the Commissioners, they 
have no discretion as to proms ling, but 
are absolutely debarred from issuing a

3. That the Court of Queen's Bench has 
inherent in it plenary jurisdiction to annul
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a license, apart from the statutory juris
diction of the Judges under the Act 
respecting Intoxicating Liquors.

An application for a license was recom
mended by eighteen persons, purporting 
to be eighteen of the twenty voters ami 
householders nearest the place proposed 
to be licensed. W. signed the recom
mendation, but, after reconsidering his 
act, refused to acknowledge and, in fact, 
repudiated, his s gnature before a Justice. 
He, with six others, signed a protest 
aga list the issue of the license. Both the 
recommendation and protest were attested 
by a Justice. The Commissioners took 
some evidence as to W.’s signature, and as 
to the qualifications of the signers of the 
protest, and in their discretion held that 
W. had signed the recommendation freely 
and voluntarily, and that the protest was 
not s'gned by five of the twenty nearest 
voters and householders. Another signa
ture to the recommendation wa- shown to 
be invalid. The remaining sixteen signa
tures were not sixteen out of the twenty 
nearest voters, etc., as required bv the 
Act. The Commissioners issue 1 the li-

Held, that they had no power to exer
cise any discretion as to the issue of the 
license, but were absolutely debarred 
therefrom hy the protest, and therefore 
that the license was void.

Remarks as to the duties of the License 
Commissioners. Re O'Connor and Chnd-

! W

14. Selling during prohibited hours
—Conviction — I‘roof of license—Amend- 
m nt of conviction.

In order to convict of the offence of 
selling intoxicating liquors during pro
hibited hours under section 143 of the 
Liquor License Act, R.S.M., c. (.)(), it is 
incumbent on the prosecution to prove 
that the defendant held a Vcense for the 
premises where the liquor was sold, or 
that the premises were licensed premises.

On a motion to quash a conviction for 
selling during prohibited hours, where the 
existence of a license is not proved, the 
Court will not amend the conviction 
under R.S.M., c. 91), s. 209, so as to make 
it one for selling without a license. R<-y. 
v. Williams, 8 M R. 342.

See Conviction, 4.
— Local Option By-law.

4
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us pendens.
LIS PENDENS.

See Mechanic’s Lien, X, 1.
LOAN.

r* 17 6 IS

See Money Lenders’ Act.

LIVERY STABLE KEEPER.

1 Lien for board of horses Hosting

In an action of replevin for the detention 
of horses the defendant avowed for money 
due for hoard of the horses. The plaintiff 
pleaded that “at the time of the said 
detention the defendants had not posted 
up in the office and in two other places in 
their said stable a copy of the Act of the 
Legislature of the Province of Manitoba, 
passed in the -47th year of Her Majesty's 
reign, chaptered 15.

Ilelil, on demurrer, that the plea was 
bad:

1. Because, Con. St at. Man., e. fill, s. !l, 
not being inmmornted with 47 Vie., c. 15, 
the lien given by the latter Act does not 
depend upon the posting up of the Act.

2. And in any event the Act does not 
require the copies to be posted up when 
the goods are detained, but only when they 
are brought to the hotel.

He hi, also, on exceptions to the avowry, 
that it was unnecessary to allege the post
ing up of the notices. Dudley/ v. Hinder- 
eon, It M.R. 472.

2. Lien on horse for cost of stabling 
and feed Stable Keei» /•.- Art, H.S.M. 
BMI2, C. 159, XX. 2, 5 lintel Keeper» Art, 

1/ 1902, c. 75 Theft.
A livery stable keeper has no lien on a 

horse for its stabling and keep as against 
the real owner, when the horse was stolen 
and placed with him by the thief. Si ction 
2 of the Stable Keepers Act. R.S.M. 1902, 
c. 159, which gives a livery stable keeper 
a lien on animals for stabling and feeding 
them and the same rights and privileges 
for exercising and enforcing such lien 
. . . as hotel k<*epers may have or
possess in virtue of The Hotel Keepers 
Act, R.S.M. 1902, c. 75, does not give the 
livery stable keeper the same right of lien 
which a hotel keeper has at Common Law- 
in respect of goods or animals left in his 
charge by a guest who may have stolen 
the same, as the latter Act in its terms 
gives only a lien on the property of per
sons who may he indebted to the hotel 
keeper for board or lodging, whatever may 
be his rights independently of the Act. 
Harding v. Johnston, IS M.R. 625.

LOCAL OPTION BY-LAW.

I. Change of Boundaries of Mvni-

11. Contents of the By-law.
III. Counting Rejected Ballots.
IV. Form of Ballot.
V. Notice of the Voting.

VI. Petition to Council.

I. Change of Boundaries of Muni
cipality.

1. Application to quash by-law for
repeal of Vote taken in new municipality.

The Municipality of Xorth Duflferin 
passed a Local Option by-law, Xo. 64. 
Subsequently the Municipality of Xorth 
Dufferin was divided, s x of its eleven 
townsh ps being included in the new 
Municipality of Dufferin composed of 
t went y-five townships.

Later on the Council of the Munici
pality of Dufferin passed a by-law, No. 22, 
repealing by-law Xo. 64 of the former 
Municipality of North Dufferin. This 
bv-law was submitted to all the electors 
of the new municipality and carried.

By The Municipal Act, 1S90. s 596, 
(R.S.M. e. 100, s. 550.) it is provided that 
“Every Council may repeal, alter and 
amend its by-laws from time to time,” save 
as hv that Act restricted.

( >n a motion to quash the by-law No. 22,
Held, that the term, “its by-laws, 

referred to in the statute quoted, which a 
municipality can repeal, means by-laws 
affecting its territory. The new munici
pality, which included the added territory 
and had full control and iiower over it, 
must have such power as is necessary to 
have the by-law enforced in the territory 
affected by it, and as such, for that pur
pose and to that extent, it must be con
sidered as the successor of the former 
mun'cipality. In that view, a by-law 
affecting a portion of its territory, and still 
in force, may he held to be one of its by
laws, subject to be repealed in due course, 
and by proper proceedings to that effect.

Held, also, that the by-law came uncier 
the control and power of the new munici
pality, only as applying to the territory
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ifleeted by it, and it was only to that 
extent that it became a by-law of the now 
municipality.

The two years, before the by-law could 
be repealed, must be counted from the 
time it was made to apply to the territory 
:ifleeted by it. Doyle v. Dufferin, 8 M.R.

2. Mandamus Liquor License Act, H. 
> V. 1902, e. 101 Bydaw, good in /tart 
inul luuI in /tart.

The Act 53 Vic., c. 52, assented to 31st 
March, 1K90, making changes in names 
iin 1 boundaries of the municipalities into 
uh ch the Province wus divided, provided, 
by section 81, that if, in any of the terri
tory changed as to its municipal situation 
by the provisions of the Act, a by-law 
under the local option clauses of the 
Liquor License Act should be in force at 
the time of the coming into force of the 
Act. such by-law should continue to affect 
'itch territory the same as if the Act had 
not been passed.

The Village of Napinka was in 1890 
I>nrt of the Rural Municipality of Brenda, 
in which a local option by-law had been 
passed forbidding the receiving of any 
i limey for licenses, under The Liquor 
License Act; but, by the said Act, 53 
\ i«•,, e. 52, the said village became part of 
the newly created Municipality of Win
chester, and again in 1896 it was made 
part of a municipality then created under 
I lie old name of Brenda.

Ih Id, that the said local option by-law 
was still in force in that village, notwith
standing the changes in name and bound
aries of the municipalities referred to.

l)oy!e v. Dufferin, (1892) 8 M.R. 28(5, 
followed.

Ih Id, also, that the by-law was valid 
although it contained an additional pro- 
vision. unauthorized by the statute, pur
porting to prohibit the granting of any 
licenses within the limits of the muniei-

The King v. The Fishermen of Faver- 
ham, (1799) 8 T.It. 352; King v. Bum- 
f ad, 11831) 2 B. & Ad. 999, and He 

r> nnell A Guelph, (1865) 24 U.C.R. 238, 
followed.

Application for mandamus to License 
< ommissioners to grant a license to sell 
i-jiior in Napinka refused without costs. 
Ih .r v. License Commissioners, lie Anderson,
14 M.R. 535.

II. Contents of the By-law.

1. Appointment of scrutineers
Liquor License Act, R.S.M. 1902, c. 101,

.......18 M ini ipal Ai R S M 1912,
e. 116, .is. 200, 377, 391 -Form of hallol — 
Publication “Jurat least one month'

1. Section 377 of the Municipal Act, 
R.S.M. 1902, e. 116, is imported into the 
Liquor License Act, R.S.M. 1902, c. 101, 
by section 68 of the latter Act, on the 
proper construction of the provision that 
all proceedings at the poll and for the pur
pose thereof shall he conducted in the same 
manner as voting upon any by-law re
quired by The Municipal Act to be voted 
upon, and a local option by-law which 
fails to provide for the appointment of 
scrutineers at the polling and summing up 
of the votes by the clerk is fatally defective 
and should be quashed.

Ih Hell and Cor/toration of Fima, (1906) 
13 ( l.L.R. 80, followed.

2. Section 200 of the Municipal Act 
doe< not extend so far as to excuse non- 
cotnplance with an obligatory provision 
as to the contents of a by-law.

Ih Schumacher anil Town of Cheslcy, 
(1910) 21 < l.L.R. 538, followed.

3. The publication of the notice pro
vided for in section 66 of the Liquor 
License Act in the Manitoba Gazette on 
the Hith, 23rd and 30th October, and on 
the 6th and 13th of November, salifies the 
requirement of publication 'for at least 
one month" contained in that section 
taken along with the qualification that 
no more than one insertion each week 
shall be necessary (Howell, C.J.M., dis
senting).

Hall v. South Norfolk, (1892) 8 M.R. 
430, referred to.

The Court was equally divided on the 
question whether the use of the form of 
ballot prescribed by s. 4a of 9 Edw. VII, 
c. 31, amending s. 68 of the Liquor 
License Act, at the voting on a local 
option by-law, together with the directions 
for the guidance of voters in the form 
prescribed by Schedule K to the Municipal 
Act, referred to in section391, without any 
alterations to suit the new form of ballot, 
was fatal to the by-law in view of t lie incon
sistency of the two forms. He Munici
pality of Portage la Prairie, Shaw v. 
Portage la Prairie, 20 M.R. 469.

2. Fixing time and place for sum
ming up of votes Liquor lAcerut Act, 
H.S.M. 1902, r. 101, ss. 66, 6S-.V/unici/tal
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Art. R.S M. 1902, r. 116, ss. 376, 377— 
Rvsting up notices of voting.

lit hi, that section ON of the Li(|Uor 
License Act, H.S.M. 1902, c. 101, should 
he const run! as requiring the council of a 
municipality, in passing a local option 
by-law, to follow the directions of sections 
376 and 377 of The Municipal Act, R.S.M. 
1002, c. 116, and therefore to provide for 
the posting up of notices of the voting and 
to fix a time and place for the clerk to sum 
up the votes, and that a local option by
law which did not make such provisions 
was illegal and should be quashed. Rt 
M unit i/sility of South Cypress, 20 M IL 
1 12.

3. Must be complete in itself
Muniri/hiI Art, R.S.M. 1902, r. 116, ss. 
200, 376, 377 Liquor License Act, R.S.M. 
1902, .. 101, s. 6S.

A local option by-law intended to be 
submitted to the vote of the rate-payers 
under sections 61 to 72, inclus.ve, of the 
Liquor License Act, B.h.M. l9tG, c. 101, 
must, by force of section 6s, referring to 
proceed ngs under The Municipal Act, be 
complete m itself and contain provisions 
fixing the time and place ot the polling 
and providing for the othe matters 
spec lied in sections 376 and 377 of the 
Mumcipa Act, including the appo.nlment 
of agents or scrutineers.

\\ here, therefore, the council passed two 
by-laws, one simply forbidding the receiv
ing of any money for a license under the 
Liquor License Act, which by-aw was 
submitted to the vote of the rate-payers 
before its third reading, and another 
making the usual and necessary pro
visions for the taking of the vote on the 
first, as required by the Municipal Act, 
which by-law was passed through its 
three readings at one session, the pro
ceedings were held to be defective and 
incapable of being cured by section 200 
of the Act. Re Carman, 20 M R. 5(H).

111. COUNTING REJECTED BALLOTS.

Liquor l icense Act, R.S.M. 1902, c. 
101, 8. 63 Majority necessary to carry hy-

Alt hough an elector derails a ballot at 
the voting on a local option by-law sub
mitted under The Liquor License Act, 
R.S.M. 1902, e. 101, if such ballot is 
afterwards rejected, he has not voted 
within the meaning of section 63 of the 
Act, and lie should not he counted among 
those who vote in ascertaining whether

the necessary three-fifths of those who 
vote have voted in favor of the by-law. 
Re Sican River Local Option Hy-law, 16 
M R. 312.

IV. Form of Ballot.

1. Municipal Act, R.S.M. 1902, c. 
116, 8. 391 and Schedule F Liquor 
License Art, R.S.M. 1902, c. 101, ss. 66, 
ON Meaning of words "as soon as possible'

Failure to keep /tolls o/ien during pre
scrib'd hours.

1. The use of the form of ballot pre
scribed by section 4 A of c. 31 of 9 Eaw. 
VII, amending section 68 of The Liquor 
License Act, R.S.M. 19(12, e. 101, at the 
voting on a local option by-law, together 
with the directions for the guidance of 
voters in the form prescribed by section 
391 and Schedule F of the Municipal Act, 
R.S.M. 1902, e. 116, is not a fatal objec
tion to the by-law, notwithstanding the 
inconsistency of the two forms.

Ward v. Owen Sound, (1910) 15 O.W.R. 
443, followed.

2. The first publication of the notice of 
the voting on a local option by-law, 
required by section 66 of the Liquor 
License Art, having Ix-en on the 14th of 
( fetober, this was not “as soon as possible" 
after the second reading, which had taken 
place on the preceding 5th of June, and 
the by-law, although carried, should be 
quashed because that section had not 
been complied with.

3. The deliberate closing of one of the 
polls for about an hour upon an adjourn
ment for lunch, though with the consent 
of all present and in pursuance of a local 
custom, was held fatal to the by-law in 
the absence of satisfactory evidence that 
the result of the voting had not been 
affected thereby.

Scott v. /m/h rial Loan Co., (1896) 11 
M R. 190, followed.

4. A local option by-law may be given 
its third reading without waiting for the 
time for applying for a recount to elapse.

Rt Coxworth and llensall, (190N; 17 
O.L.R. 431, followed. Hatch v. Oakland, 
Re Oakland Municipality, 19 M.R. 692.

V. Notice of the Voting.

1. Contents of Liquor Lin use Act, 
R.S.M. 1902, c. 101, s. 66—Municipal 
Act, R.S.M. 1902, c. 116, .s. 427 -( osts.

1. The notice given by the council 
unde section 66 of The Liquor License 
Act, R.S.M. 1902, c. 101, must, among
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(ither things, state that the by-law or a 
true ropy of it can be seen at the office of 
the clerk until the day of the taking of 
ilic vote and the absence of such state
ment in the notice will be fatal to the 
by-law on an application to quash it.

If, on account of an application for 
:i recount of the votes, the council post
pone the further consideration of the 
by-law until after the result of the recount 
i- known, they must either formally 
nljourn such further consideration to a 

named day or they must afterwards give 
-nrh notice of the time and place when 
thi' third reading is to he moved that 
parties opposed to it may be in a position 
in attend and urge their views and, if the 
third reading takes plan* without such 
notice being given, the by-law will bo

Re Mace and Frontenac, (1877) 42 
l'.( It. 85, and llall v. South Norfolk, 
\s\r2) s M.lt. 430, followed.

3. The third reading of such a by-law,
• vm after it has been carried by the votes 
of the electors, is not an empty formality, 
:i- the councillors have still to exercise 
their judgment upon it, and might, if they 
choose, then finally refuse to pass it.

wt)4. I’nder section 427 of the Munici
pal Act, U.S.M. 1002, o. 116, a Judge, on 
quashing such a by-law for illegality, as 
m this instance, has no discretion to refuse 
costs to the applicant. Hr Cross and the 
Town of Gladstone, 15 M.lt. 528.

ini But see, now, s. 3 of c. 12 of 7 & 8 
Kdward VII.

2. Provisions of Municipal Act not 
applicable Liquor License Art, RS.M. 
1002, c. 101, ss. 66, 68—M un ici/ml .let, 
R.s.M. 1002, c. 116, s. 376—Legality of 
ballots marked with assistance of deputy 
returning officer—Secrecy of the India!.

1. Section 66 of The Liquor License 
Act, U.S.M. 1002, c. 101, provides com
pletely for the giving of notice of the 
voting on a local option by-law under the 
Act, and there is nothing in the Act which 
incorporates the provisions of section 376 
of the Municipal Act, lt.S.M. 1002, c. 116, 
-<> as to require the notices provided for 
by that section.

2. Section 68 of the Liquor License Act 
does not incorporate any provisions of the 
Municipal Act with respect to matters 
prior to the (silling, especially the matter 
of notice of the voting which is inde
pendently and specifically dealt with in 
section 66.

3. The vote of an elector who requests 
assistance in marking his ballot cannot be 
legally taken without strict compliance 
with section 119 of The Municipal Act, 
and, when four votes were so taken with
out the oath prescribed by that section, a 
by-law carried by a majority of only two 
should be quashed, because, without 
violating the secrecy of the ballot, it 
could not be shown that a majority of the 
electors voted for the by-law.

4. The use of the form of ballot pre
scribed by section 4 A of chapter 31 of 9 
Edw. VII., amending section <18 of the 
Act, at the voting on a local option 
by-law, is a sufficient compliance with the 
statute, although it does not expressly 
state what is to be the effect of a voter 
marking his ballot "For license" or 
“Against license." lie Rural Munici
pality of Shoal Lake, 20 M.lt. 36.

3. Publication of the notice Liquor 
License Act—Quashing by-law—Notice of 
final reading—Hour of dag—Calculation 
of time—Method of procedure prescrilted by 
statute imperative.

A notice published under U.S.M., c. 90, 
s. 63, of a local option by-law staled that 
the vote of the electors would be taken on 
Tuesday, the 10th day of May, 1892, and 
that tin* further consideration of the 
by-law after taking the vote and the final 
reading would be given by the Council in 
the Village of Treheme on the 17th day of 
May, A.D. 1892.

Held, that the notice was insufficient, 
as to the further consideration and final 
reading of the by-law, because the hour 
of the day was not designated.

The notice was published on the 6th, 
13th, 20th, 23rd, 27th and 30th days of 
April.

Hi Id, that the notice was not published 
at least one month before the vote was 
taken. What is required by the statute 
is at least one publication in each week of 
the month before the vote is taken and, 
for the purpose of reckoning weeks, it is 
necessary to begin with the day of the 
first publication and not with the first 
day of an ordinary week.

Hebl, also, that the only safe course is 
to act on th<‘ supposition that the Legis
lature meant what it said when it nre- 
scribed the method of procedure, and to 
hold the by-law invalid if the method has 
not been followed. Hall v. Rural Munici
pality id Smith Norfolk, 8 M.R. 130.

Distinguished, Re Brandon Election, 20 
M il. 705.
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VI. Petition to Council.

1. Detaching signatures from head
ings of petitions and pasting them 
below the signatures on another 
petition Liywir License A cl, R.S.M. 
1902, r. 101, s. 62, us re-macled by 9 Edw. 
VII, c. 31, s. 2. Injunction to prevent 
submission of by-lnir.

A number of petitions to the council of 
the municipality inking for the passage of 
a local option by-law under section 62 of 
the Liquor License Act, K.S.M. 1902, 
e. 101, as re-enacted by s. 2 of c. 31 of U 
Edw. Y1L, were signed by persons aggre
gating more than twenty-five per cent of 
the resident electors whose names appeared 
on the last revised municipal voters’ list, 
but, before being handed to the clerk, the 
printnl headings of all but one of the 
petitions were cut off, and the rest of the 
sheets of pa]ht containing only the 
signatures pasted successively below the 
signatures on the one petition not thus 
mutilated. These latter signatures were 
not themselves sufficiently numerous.

Held, following lb William* on i Hramp- 
tnn, (1908) 17 U.L.R. 398, that the docu
ment presented to the council was not 
such a petition as the Act requires and 
that an injunction should issue, on the 
application ot an owner of a licensed hotel, 
to prevent the reeve and councillors from 
submitting a by-law to the electors as 
praved for.

Little v. McCartney, (1908) 18 M il. 323, 
distinguished. Adams v. Woods, lie Pem
bina Municipality, 19 M.R. -85.

2. Receipt of, by council.
The receipt by the clerk of a Munici

pality of a petition for a Local Option 
>y-law under section 62 of the Liquor 

License Act, K.S.M. 1902, c. 101. as 
amended by section 2 of chapter 26 of 7 
A- 8 Edw. VIE, is not a receiving of the 
same by the council within the meaning 
of the Act, and, when there was no meet
ing of the council after the petition reached 
the clerk until the third of October, a 
mandamus to compel the council to sub
mit a by-law to the vote of the electors 
should not be granted. He Xorth Cypress, 
McRae v. Elmshurst, 18 M.R. 315.

3. Separate petitions /vü/uw License 
Act, RJS.M. 1902, c. 101, »s. 61-73—Proof
of signatures by sufficient number—Ad
journment of time appointed for summing 
up rotes Time when by-law to come into 
o/H ration—Mistake in clerk's certificate as

to result of vote—Substantial compliance 
with statutory requirements.

On an application to quash a local 
option by-law passed under the pro
visions of sections til to 73. inclusive, of 
the Liquor License Act, R.ZS.M. 1902, 
c. 101.

Held, that none of the following objec
tions to the proceedings were fatal to the

1. That, instead of one petition, about 
13 papers, all with the same printed head
ing, ea h having a number o. signatures, 
were tied up in a roll, the sheets not 
fastened together, and presented to the 
council, it being admittc i that the heading 
of each was suffie ent for a |>etition.

2. That there was no entrv in the 
minutes of the proceedings of the council 
showing receipt of the petition, such 
receipt naving been recited in die by-law.

3. That there was o proof that the 
petitions allogethe ■ had been signed by 
one-fourth in number of the electors.

It was for the council to satisfy itself 
that this condition had been complied 
with, and it must be assumed that it 
performed its duty in that respect.

4. That, instead of preparing and post
ing up "a list of those entitled to vote on 
such by-law,” as required by section 67 
of the Act, the clerk of the municipality 
posted up and supplied merely copies of 
the last revised list of electors of the 
municipality for the year certified by him 
to be true copies thereof. Under section 
63 of the Act, the two lists would contain 
the same names.

5. That the certificate of the clerk as to 
the result of the voting, by mistake, 
referred in the body of it to the by-law 
by a wrong number. The heading of 
the certificate, however, sufficiently show
ed what by-law was referred to.

6. That, instead of summing up the 
votes on the day ap|>ointed by the by-law, 
the clerk, on account of the non-receipt of 
one of the ballot boxes, adjourned the 
proceeding to a future day, for which there 
is no statutory authority.

7. That the by-law received its third 
reading on 27th December, 1904, and, 
although passed in the afternoon of that 
day, was declared to be in force on that 
day, that is, as alleged, from the beginning 
of that day.

When there has been a virtual com
pliance with the statute and the departures 
complained of have been rather from the 
letter than from the spirit of the enact
ment, the Court has a discretion in
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determining whether there has been a 
sufficient compliance, and whether effect 
should be given to the objections on an 
application to quash.

White v. Kant Sandicich, (1882) 1 O.R. 
550, and Young v. Binbrook, (1899) 31 
O.R. 108, followed. R< ('unwell anil the 
Rural M unicijHilily nf South Norfolk, 15 
M R. 620.

4. Signatures on separate sheets of
paper -By-law to repeal, submission of— 
Liquor License Act, RS.M. 1902, c 101,

74, as re-enacted bq 9 Edw. VII, c. 31,

It is no objection to a petition under 
section 74 of the Liquor License Act, 
R.8.M. 1902, c 101, as re-enacted by 
Edw. VII., c. 31, s. 4, for repeal of a local 
option by-law, that most, of the signatures 
are on separate sheets i f paper pinned to 
the one containing the heading and some 
of the signatures, although no |>ortion of 
the petition appears upon such added 
sheets, unless it is shown that such were 
not attached to the first one at the time 
the signatures were made thereon.

Adams v. Woods, 19 M.R. 288, distin
guished, as in that case a number of the 
sheeti attached had been mutilated by 
cutting off the headings before presenta
tion to the council. Moore v. McKxbbin, 
Rt Roblin Municipality, 19 M.R. 461.

5. Several petitions made into one 
by cutting off headings -Injunction 
against submission of by-law—Liquor Li- 
.(use Act, RJi.M. 1902, c. 101, s. 62, as 
re-enacted by 9 Edw. VII, c. 31, s 2.

A number of separate petitions for the 
submission of a local option by-law under 
section 62 of the Liquor License Act, 
It.S.M. 1902, c. 101, as re-enacted by 9 
Edw. VII, c. 31, s. 2, containing signa
tures of more than the required number 
of the resident electors, were received by 
the clerk of the municipality, who handed 
them back to the person presenting them, 
to carry out a suggestion as to how they 
should be put together. The latter then 
made the many petitions into one by 
cutting off the headings from all but one 
and putting all the signatures after the 
one heading left. He then left this with 
t he clerk.

Held, that the first reception of the 
ietit ion by the clerk was not the receipt 
jy him contemplated by the statute, and 
that only the petition, as afterwards filed, 
could be considered as having been pre
sented to the council, and, following

Adams v. Womls, 19 M.R. 285, that such 
mutilated petition was not such a petition 
as the Act requires, and, therefore, the 
injunction issued by the Judge appealed 
from, to prevent the submission of the 
by-law by the council, should stand.

Two of the headings cut off as above 
described were altogether insufficient as 
petitions under the Act, and, although 
the number of the signatures to these 
imperfect petitions could not, as a result 
of the mutilation, be definitely ascer
tained, it was believed • by the Judge 
appealed from that there was not the 
necessary percentage of the electors on 
the remaining petitions, and he

Hebl, that everything should lie pre
sumed in odium spoliatoris and that his 
finding should be that there were not 
enough signatures to uphold the petition. 
Larkin v. Poison, He Roekwood Munici- 
imlity, 19 M.R. 612.

6. Using petition of previous year 
not then acted upon Liquor License 
Act, R.S.M. 1902, c. 101, s. 62, «8 re
enacted by 9 Edw. VII, c. 31, s. 2.

A petition to the council of a munici
pality to submit to the vote of the electors 
a local option by-law under section 62 of 
the Liquor License Act, R.S.M. 1902, 
c. 101, as re-enacted by 9 Edw. VII, c. 31, 
s. 2, filed with the clerk in one calendar 
year with the intention that it should be 
acted upon in that year, but not so acted 
upon, may be acted upon as a valid 
petition for the submission of such a 
By-law in the following year, even if a 
portion of the territory of the munici
pality in which some of the petitioners 
resided has, in the meantime, been incor
porated into a separate village, provided 
that there still remain on the petition 
enough names of persons resident in the 
reduced municipality. Hatch v. Rath- 
well, Re Oakland Municipality, 19 M.R. 
465.
See Criminal Law, I, 2.
— Injunction, IV, 2.
— Liquor License Act, 3.
— Municipality, I, 4.
— Prohibition of Sale of Liquor.
— Quashing By-law.

LORD CAMPBELL’S ACT.

1. Action for death happening out 
of the jurisdiction — Necessity for ad
ministration granted by authorities in place
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where muse of action arose—Workmen's 
Compensation for Injuries Art, U.S.M. 
1902, c. 17H.

Allen Tait Johnson, while engaged as a 
switchman on defendants’ railway at 
Port Arthur, Ontario, met with injuries 
which resulted in his death.

The plaintiff, his widow, was appointed 
administratrix of his estate by a Manitoba 
Surrogate Court and brought this action 
for damages, claiming, both at Common 
Law and under The Workmen’s Com
pensation for injuries Act, U.S.M. 190*2, 
c. 178.

lit hi, following Couture V. Dominion 
Fish Co., 19 M R. 65, that the plaintiff 
could not sue under the corresponding 
Ontario Act without having been first 
appointai administratrix by an Ontario 
Court, and that, as the injury took place 
in Ontario, the Manitoba Act could not 
apply, and, there being no such right of 
action at Common Law, the entry of a 
non-suit by the trial Judge was right. 
Johnson v.C N #., 19 M R. 179

2. Action against resident of Prov
ince for death happening out of the 
jurisdiction .V* a «Sit Ij for Oil mini.it ra
tion yranted by authorities of filme where 
roust of action arose Ct neral Ordinanees, 
All\7\ 1905, fi. 195 7 <V 8 Edward VII, 
r. 49, .s. *2 (l)i.

The plaintiff such! as administrator of 
the estate of his deceased wife appointed 
by the proper court of the Province of 
Manitoba, of which they were residents, 
for damages for the death of his wife in 
the North West Territories, alleged to 
have been caused by the negligence of the 
defendants, whose domicile was also in 
Manitoba.

IIehl, (Howell, C.J.A., dissenting,) 
1. If the alleged wrongful act or negli
gence was not actionable where it took 
place, it would not be actionable in Mani
toba, even though the defendants were 
domiciled there.

Chilli fis v. Eyre, (IN70) L R. h (J.B. 1 : 
Tin Moxham, tl876) I P.D. 107, and 
Machado v. Fontes, | ls97| ‘2 Q.H. ‘23d, fol-

(2) The rule actio personalis moritur 
cum /nrsoua would apply and no action 
could be brought in the Territories for 
such wrongful act or negligence, unless 
Lord Campbell’s Act or some statute 
equivalent thereto wert in force there.

(3) Such equivalent statute, was: An 
( Irdinance respecting ( ’ompensation to the 
Families of Persons killed by Accidents,
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printed at page 195 of the General Ordi
nances of the North West Territories of 
Canada, 1905, requiring that such action 
shall be brought by and in the name of 
the executor or administrator of the 
deceased, and it must be assumed that the 
Legislature meant the executor or admin
istrator appointed as such under the laws 
in force in the North West Territories, and 
the plaintiff, not having received such 
appointment, could not maintain the

Doitlye v. Minims, ( 1900) 13 M.R. 48, 
followed.

Dennick v. R. II. Co., (1880) 103 Ü.8.R. 
11, distinguished.

(4) Section ‘2 of chapter 49 of 7 & 8 
Edward VU. (D , giving jurisdiction to 
the Superior Courts of Manitoba and 
other Provinces to try civil cases with 
respect to persons and property in a 
certain portion of the Territories, does 
not authorize the Court here to apply the 
laws of Manitoba in determining rights 
arising in the Territories, but the Court 
must, while applying its own practice and 
procedure, decide such cases in accordance 
with the laws in force in such Territories. 
Coat un v. Dominion Fish Com fumy, 19 
M R. 65.

3. Reasonable expectation of pecun
iary benefit from continuance of life

Motion ayains1 verdict of jury -King's 
Hi ndi Art, llult s 639, 640, 61*2 A < yligence 

-Master ami servant —Contributory neyli-

The plaintiffs were the parents and 
sisters of the deceased, who was killed by 
an electric shock whilst working in electric 
light works owned and operated by 
defendants, and in consequence, ils it was 
alleged, of defects in the appliances 
supplied by the defendants at the works.

The deceased, who was the only son of 
the rector of a small parish near Montreal, 
with an income of about $600 a year, had 
been given a college education and had 
returned home when about *21 years old. 
For a time he remained at home, earning 
nothing. Then he spent some time in 
the insurance business in Vermont. Then, 
on account of his father’s illness, he went 
home, but soon left for Manitoba in 
search of occupation. There, after work
ing at several things for about three 
years, he was employed by the defendants 
to manage their electric works at a salary 
of $115 a month, out of which lie had to 
pay $45 a month to an engineer and some
times to hire other assistance, lie had
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See Practice, VIII, 2.
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been thus employed about three months 
when he met his death. The parents 
were getting old and were in failing 
health, and it was not shown whether 
they had or had not any means beyond 
tin- income of $000 a year. The deceased 
contributed nothing to the support of 
the family during all the time he was in 
Manitoba; but, according to the father's 
evidence, he had been a great help to e 
him when at home and had assisted him * 
in many ways in his parish work and in 
matters of business, and was “a noble, 
faithful son," efficient in every way, 
steady and industrious, and “an affec
tionate son and brother.”

Held, that there was nothing in all this 
to warrant the inference of. a reasonable 
expectation of any pecuniary benefit to 
the plaintiffs from a continuance of the 
life of the deceased and that the verdict 
of the jury in favor of the plaintiffs should 
be set aside.

Sykes v. North-Eastern Railway Co., 
list’») 44 L.J.C.P. 191, and Mason v. 
Her!ram, (1889) IS O R. 1, followed.

Franklin v. South-Eastern Ry. Co., (1858)
3 II. iV X. 211; Dalian v. South-Eastern 
Ry. Co., (1858) 4 C.B.N.S. 290; Hether- 
niiitan v. North Eastern Ry. Co., (1882) 9 
t) It.l). Kit), and Rlackley v. Toronto Ry. 
Co., (1897) 27 A.R. 44 (n), distinguished.

Held, also, that the Court could not, 
under any of the Rules in The King’s 
Bench Act, 58 A 59 Vic., c. 6, dismiss the 
action or enter a non-suit or verdict for 
defendants in the face of the verdict of 
the jury. Rules 639, 610 and 642 dis-

Connecticut Mutual, Ac., Co. v. Moore,
- lssl) 6 A.C. 644, and British (’alumina 
Towing, Ac., Co. v. Sewell, (1883) 9 8.C.R. 
527, followed.

New trial ordered without costs of 
former trial. Costs of the application to 
be costs in the cause to the defendants in 
any event. Davidson v. Stuart, 14 M.R. 
74.

On appeal to the Supreme Court the 
order for a new trial was affirmed on the 
ground that there was no breach of duty 
on the part of the defendants towards 
deceased, who had undertaken to remedy 
the very defects that had caused his 
death, and the failure to discover them 
must be attributed to him, 34 S.C.R. 215.

See Administration, 4.
— Workmen's Compensation for In

juries Act.

LOST NOTE.

See Practice, XXVIII, 13.

LOTTERY.

See Criminal Law, VIII.

LUNATIC.

1. Court’s administration of estate
—Liability for failure of hanker—Com
mittee's disposition of money—Interest— 
Compensation—Sup/tort of lunatic's wife.

The death of the lunatic determines the 
jurisdiction in lunacy except for certain 
purposes, as accounting, delivery of 
property, etc.

The paramount consideration in dealing 
with a lunatic's estate is his comfort and 
benefit, and the Court exercises great 
freedom in dealing with the estate.

Expenditures which have been made on 
behalf of a lunatic without authority may 
be allowed by the Court, but not by the 
Master. Such expenditures will be less 
readily sanctioned after the death of a

Where a committee deposits money 
with a banker, the mere fact of his sus
pension is sufficient ground for presump
tion of negligence; though this presump
tion may be rebutted. The fact that the 
banker is a private banker will not of 
itself render the committee liable as being 
negligent. The fact that the banker 
selected by the committee is the one 
formerly employed by the lunatic is an 
element in favor of the committee.

It is the duty of the committee to pay 
into court moneys which will not, within 
a short time, be required for the purposes 
of the estate.

A committee is liable for interest upon 
money received by him from its receipt 
until payment.

The Court has power to allow compen
sation to a committee, but the Master
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has no such power unless the matter is 
specially referred to him.

The wife of a lunatic has authority to 
pledge her husband’s credit for necessaries 
for her support. Re Nenns, 5 M.lt. 137.

2. Declaration of lunacy — Kina's 
Bench Ai l, Rule 772 Lunacy Ad, RJS.m. 
1902, r. 103, ss. 3, 11, 15—Persona set rice 
of petition on lunatic—Service out of the 
jurisdiction -Requirement* for granting of 
order Xo presumption again t sup/iosed 
lunati ' from fact of confinement in a lunatic 
asylum.

Before a declaration of lunacy will be 
made on a summary inquiry under section 
11 of The Lunacy Act, R.8.M. 1902, 
c. 103, the following rules must be strictly 
complin! with:

(a) The petition must be indorse! as 
required by rule 772 of The King’s 
Bench Act, and should be signed by the 
petit ioner.

(b) It. must be personally served upon 
the supposed lunatic : He Miller, 1 Ch.Ch. 
215, unless service has been dispenses! 
with.

(c) Personal service w ill only be dis
pensed with when it would be dangerous 
to the lunatic to serve him, and, to prove 
that, the affidavit of the medical superin
tendent of the asylum in which the party 
is confined is not sufficient without cor
roborât ion : He A ewman, ( 1869) 2 Ch.Ch. 
390; Rt Mt in, 1869) Ch.< !h. 429.

(d) The petition should be presented by 
the nearest relative, and, where the 
petitioner is out of the jurisdiction, some 
person within the jurisdiction should be 
joined as co-pet it ioner: Hey uood it Mas- 
sty's Lunacy Practice, 20.

(«) It should be supported by the affi
davits of at least two medical men : He 
Patton, 1 Ch.Ch. 192, and such affidavits 
must show all the facts evidencing the 
lunacy from which the Court may judge 
for itself whether or not the prisoner is of 
unsound mind: McIntyre v. Kingsley, 1 
Ch.Ch. 281; Ex mirte Persse, (1828) 1 
Moll. 219.

(/) There should also be affidavits from 
members of the family of the alleged 
lunatic and other persons who know him, 
not merely giving their opinions, but 
stating with particularity the material 
facts pointing to unsoundness of mind 
and incapacity to manage himself and 
his affairs : Renton on Lunacy, 259.

Nothing can be inferred against the 
supposed lunatic from the fact that he is
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confined in a lunatic asylum. He may 
be there improperly.

If, however, proper evidence is produced 
that the person has been found a lunatic 
by a foreign tribunal having jurisdiction 
to so find, the Court would generally act 
upon such finding, though not binding 
upon it.

It is doubtful whether there is any 
power t<> serve the petition out of the 
jurisdiction. Leave to do so was given 
in He Webb, (1906) 12 O.L.R. 194, but 
that was under the Ontario rides, which 
are not the same as those in force here. 
Re Bulger, 21 M R. 702.

MACHINERY.

See Fixtvkes, 4, 6, 7.

MAGISTRATE.
Bias — Disqualification — Pecuniary 

interest—Trial of charge by magistrate who 
is also a member of the board of i>olice com
missioners of a city—Resolution of commis
sioners instructing prosecution of that class 
of offences—Prohibition—Practice—Civil or 
criminal proceedings—King's Bench Act, 
RJS.M. 1902, c. 40, Rule 1.

1. The police magistrate of the City of 
Winnipeg, who Is also by statute a member 
of the Board of Police Commissioners, is 
not disqualified to hear and determine a 
charge of selling liquor without license by 
reason of having, at a meeting of the board 
previously held, moved a resolution in
structing a particular member of the 
police force to take active steps for the 
prosecution of offences against the Liquor 
License Act in unlicensed places, without 
naming any individual or class of persons 
to be prosecuted, although the charge in 
question had been laid by that officer.

Queen v. Handsley, (1881) 8 tj.B.D. 
383, and Reg. v. Pettitmangin, (1864) 9 
L.T.N. S. 683, followed.

Queen v. Lee, (1882) 9 Q.B.D. 394; 
Queen v. Allan, (1864) 4 B. <fc 8. 915, and 
Queen y. Henley, [1892] 1 Q.B. 504, 
distinguished.

2. The Police Magistrate of the City Is 
not disqualified to hear and dispose of 
such a charge by reason of his being a 
ratepayer of the City and so benefiting to 
a small extent by any fine w hich might be 
imposed, part of which would be received 
by the City, or by reason of his being paid 
a salary by the City.
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Ex itarie McCoy, (1896) 1 Can. Cr. Cas. 
110, followed.

:i. An application for an order to pro
hibit a magistrate from hearing a criminal 
charge on the ground of disqualification 
through bias is itself a civil and not a 
criminal proceeding, and the practice to 
I»- followed is that laid down in the King’s 
Ih nch Act, R.S.M. 1902. c. 40, and the 
Rules thereunder, instead of by rule niai 
:t- in criminal proceedings. Rex v. Suck 
Sin, 20 M. R. 720.

See Liquor License Act, 6.

MAINTENANCE AND CHAMPERTY.

See Solicitor and Client, 1, 3.

MAINTENANCE OF INFANT.

See Infant, 8.

MALICE.

See False Imprisonment, 3.

— Malicious Prosecution, 1, 2, 5.

MALICIOUS PROSECUTION.

1. Advice of counsel or magistrate
Mistake in law nr fact—Prosecution with 
rinc to comiH’nsation—A'o criminal charge 
laid.

A child having strayed and come into 
the house of the plaintiff, the defendant, 
her guardian, applied for the child but was 
refused. Defendant then went to a magis
trate for “an order for the delivery of the 
child.” The magistrate informed defend
ant that he had no power to give such an 
order and, after consultation with defend
ant, issued a summons to plaintiff alleging 
that the plaintiff “did detain one 11. B. 
with intent to deprive the said A. P. S. of 
possession of the said H. B. contrary to 
the form of the statute,” &e. Plaintiff 
was committed for trial, indicted and 
acquitted.

After verdict for plaintiff in an action 
for malicious prosecution and upon a 
motion for non-suit or new trial,
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Held, 1. (Bain, J., duhitante)—That the 
action lay, although no criminal charge 
had been sufficiently alleged in the infor
mation.

2. If a party lays all the facts of his case 
fairly before counsel, and acts bona fide 
upon the opinion given by that counsel, 
he is not liable to an action.

3. Advising with a magistrate is a eir- 
cumstance only, for the consideration of 
the jury in deciding the question of malice.

4. In considering the question of reason
able and probable cause, a defendant may 
be protected although he was mistaken 
upon a matter of fact, if his mistaken 
belief was honest and bona fide, but not 
upon a matter of law.

5. Proceedings not with a view to the 
punishment of an abducter, but by means 
thereof to regain possession of the child, 
exhibit a malicious motive. Rex v. 
Stewart, 6 M. R. 257.

2. Authority of manager of Com
pany to order arrest.

The manager of a company (resident at 
its head office) directed the prosecution of 
the plaintiff for larceny of the Company’s 
property. The general solicitor of the 
Company advised the arrest, prepared the 
information and conducted the prosecu
tion. The duties of the manager were 
prescribed by by-law. They did not 
provide for taking such proceedings. 
There was no evidence of express author
ity from the Company, or that the arrest 
was within the scope of the manager’s 
duties.

Held, (Dunue, J., diss.) That the 
Companv was not liable for the arrest.

The objection that the Company had 
not authorized arrest was taken on 
motion for non-suit at the close of the 
plaintiff’s case, but not as an objection to 
the judge’s charge.

Held, That the point was ojien in 
Tenu.

Per Du nue, J.—Evidence that a prose
cution was instituted in order to save the 
trouble and ex|K*nse of a law-suit in a 
court of civil jurisdiction, tends to show 
an “indirect motive” and lack of good 
faith.

2. Where a verdict cannot be impeached 
except upon the ground of excessive 
damages, the Court may, with the plaint
iff’s consent, reduce the damages. Miller 
v. Manitoba Lumlter & Fuel ('o., 6 M. R. 
487.
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3. Corporation.
A municipal us well as n trading corpor

ation may In* liable for malicious prose-

Thn mayor of the city assuming to act 
its an ofii<*er of the city laid an information 
against t lie plaintiff ; and a firm of solicitors 
assuming to act for the city advised him 
in the matter, prepared the information 
and attendri upon its return on behalf of 
tin- prosecutors. The solicitors reported 
the matter to the council ami the city 
paid for the solicitors’ services.

Il*hi, That the city was liable for the 
action taken by the mayor.

Where the facts are distinct and 
uncontradictcd and there is no inference 
of fact required to 1m* drawn, the 
question of reasonable ami probable 
cause is one wholly of law. But, where 
any fact or inference of fact is involved, 
the question must be determined by the 
jury under proper direct ion from the judge.

Opinion of counsel w ill not protect from 
an action for malicious prosecution unless 
the party uses reasonable care to ascertain 
the facts and lays them before counsel.

Damages reduced from 83000 to #500, 
no express malice having been proved, 
very little if any damage to reputation 
having been sustained and the plaintiff's 
arrest having lusted but a few hours. 
Wilson v. City of Winni/sg, 1 M. R. 193.

4. Determination of proceedings in 
plaintiff's favor Termination of prose
cution when two justices decide differently.

On the preliminary hearing of a charge 
of arson against the plaintiff, one justice 
decided that he should be committed for 
trial and tin* other that the information 
should be dismissed and nothing more was 
ever «lone in the matter.

Held, that it could not be sai«l that the 
plaintiff had l»«*en discharged on this in
vestigation so as to entitle him to bring 
an action for malicious prosecution against 
the informant.

.11 wot h v. Xorth Ho stern By. Co., ( 1883 ) 
11 CJ.B.I). 445; Mctro/mlUon Honk v. 
Cooley, (1S85) 10 AC. 210; Horton v. 
Ilill, 118611 12 W.lt. 754, and Hoxter v. 

Cordon, 111107) 13 O.L.R. 59K, followe«l.
Semitic. 'I'he justices might have been 

compelled by mandamus to make an 
order of ilismlssal under the circumstances, 
ami, if they luul nuulc such an order, tin* 
plaintiff could have priwecdiil with his 
action: Kinnis v. Croces, (1898) 67
L. JXj.H. 584. Durrand v. Forrester, 18
M. R. III.
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6. Want of reasonable and probable
cause Harden of proof Honest belief of 
prosecutor—Province of Judge and jury— 
Questions to jury Malice— Heasonaole care 
in ascertaining facts—Search warrant.

1. Although a prosecutor, before com
mencing the prosecution of a person whom 
he suspirts to b«* guilty of a crime, must, 
to protect himself from a subsequent 
action for damages for malicious prose
cution, tak«* reasonable care to acquaint 
himself with the facts, such reasonable* 
care <1ih*s not necessarily includ<* making 
inquiries of the suspected person hims«*lf 
or asking him for an explanat ion, esjMiüally 
when the prosecutor's solicitor advises him 
to refrain from doing so.

Arch,hold v. McLaren, (1892; 21 S.C.U., 
p«-r Patterson, J., at p. 603, and Malcolm 
v. Perth, (1898) 29 O il. 406, followed.

2. The qm-stion of reasonable and prob
able cause being for the Jmlge, ami not 
tin* jury, to decide, after obtaining the 
opinion of the jury, when necessary, u|Min 
facts in dispute u|miii which such <pi<*stion 
dc|K*nds, it was not, in the circumstances 
of this case, safe or proper to submit to 
tin* jury the question “Did tin* <l«*f«*ndants 
take reasonable care to inform thems<*lv«'s 
of tin* tru«* fa«*ts of this case?” us covering 
all facts upon which tin* question of 
reasonable and probable cause di*p<iiidcd.

( Ipinion of Cave,.).. in Brown v. Hawkes, 
[18911 2 Q.B. 718, followed.

3. Malice cannot b<* inferred from the 
fact that the defi-ndatit, in giving evidence 
at tin* trial, stated that In* still believed 
in the guilt of tin* plaintiff.

4. The abuenei* of reasonable- and 
probable cause for the prosecution is not 
of itself evidence of malice, but only in 
cases where the conduct of tin* prosecutor, 
in instituting the prosecution, is shown to 
have been so unreasonable as to haul to 
tin* inferenci* that the prosecution could 
only have been tin* r«*sult of malice.

Brown v. Hawkes, supra, followed.
5. A finding of the jury that the de

fendants hail been actuated by some 
motive other than an honest di-sire to 
bring a guilty man to justice, if unsup- 
ported by t he evideni'e, w ill be disregarded.

6. If the prosecutor has had a search 
warrant issued and <*x«*cuted in order to 
obtain evidenn* in sup|M>rt of his charge, 
the plaintiff, in a subsequent action for 
malicious prosecution, would have a right 
to have that considered in aggravation of 
daniag«*s in the event of his g«*tting a 
verdict in the action; but, if he fails, he 
can have no separate cause of action
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based on the issue or execution of the 
search warrant.

7. If the jury does not answer the 
question as to the defendants’ honest 
belief in the case which they laid before 
the magistrate, and the plaintiff in the 
opinion of the Court has failed to satisfy 
the onus upon him of proving want of 
reasonable and probable cause and malice, 
a verdict entered for him at the trial 
should be set aside, notwithstanding the 
finding of the jury, unsupported by the 
evidence, that tin* defendants had not 
taken reasonable care to inform them
selves of the true facts of the case and had 
been actuated by some improper motive, 
ami a non-suit should be entered pursuant 
to Rule tiôl of the K.B. Act as re-enacted 
hv 10 Edw. VII, c. 17, s. 7, in the absence 
of any mention of fresh evidence to 
warrant the ordering of a new trial. 
Renton v. Gallagher, 19 M. It. 478.

Appeal to Supreme Court dismissed. 
47 S.C.K. :m.

Leave to appeal to Privy Council 
refused.

See Assault.
— Evidence, 5.
— False Imprisonment, 3.
— Garnishment, I, 6.
— Pleading, X, 7.

Practice, XVI, 6.

MANDAMUS.
1. Delivery of papers.
Mandamus lies to compel the delivery 

of papers by a public officer to his suc-

Meetings of a municipal council are 
prima facie regular and valid, and a 
person acting as clerk at these meetings 
is, de facto, the clerk.

A by-law requiring the presence of the 
reeve, as a condition of the transaction of 
business at a meeting, is invalid.

Unless the right of the relator to the 
papers is clear, a peremptory mandamus 
will not be ordered, nut only an alternative 
writ. Reg. ex rel. Pacaud v. Dubord, 3 M. 
It. 15.

2. Compelling Mayor of city to sign 
cheque for payment approved by 
Council—Existence of other adequate rem-

1. One who has a valid legal claim 
against a municipal corporation has no

right to a mandamus to compel the mayor 
to sign a cheque for the amount although 
the council has passed a resolution up-

{iroving payment over the Mayor's veto, 
►ecause the claimant has another adequate 

remedy, namely, to proceed by action 
against the municipality.

The Queen v. Hall and Selby Railway 
Co., (1844) 6 Q. B. 70; In re Sapier, 
(1852) 18 (J.B. 695; Queen v. Registrar, 
(1888) 21 Q.B.l). 131, followed.

2. The mere fact that the other remedy 
is not against the defendant in the man
damus proceeding does not prevent the 
above rule applying.

The Queen v. Commissioners of Inland 
Revenue, (1884) 12 Q.B.D. 461, followed. 
Holmes v. Ilrown, 18 M. It. 48.

3. Production of assessment rolls —
Clerical error in copy—Who should apply 
for mandamus—Alteration of boundaries— 
Delay in making application for mandamus 
—Inability to obey the urit- Remedy must 
be effective—Muniei/Mil Act, R.S.Al., c. 
100, ss. 663 and MA—Mandamus against 
Secretary-Treasurer of M un ici polity.

The sheriff, having in his hands an un
satisfied execution against the defendant 
Municipality, proceeded under s. 663 of 
the Municipal Act, R.S.M.. c. 100, and 
served a copy of the writ of execution on 
the Secretary-Treasurer of the Munici
pality on 12th June, 1893. On the 25th 
July following he demanded the production 
of the assessment rolls for the purpose of 
striking a rate to satisfy the execution, 
but the Secretary-Treasurer refused to 
comply with the demand. On the 27th 
October following, the sheriff made a 
similar demand and, having met with 
another refusal, he applied for a mandamus 
to compel the Secretary-Treasurer to pro
duce the rolls.

In the copy of the writ, served on 12th 
June, there was a clerical error, the year 
1893 being written in two places instead 
of 1890, but enough information appeared 
in the copy to show that the error could 
not mislead any one.

Held, (1) that tin- application was 
rightly made by the sheriff and not by the 
plaintiffs.

(2) That in view of the express wording 
of ss. 663 and 664 of the Act, the proceed- 
ings were properly directed against the 
Secretary-Treasurer, instead of against 
the Municipal Council.

(3) That an addition of territory to the 
Municipality since the recovery of the 
judgment made no difference in the lia-
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bility of tin* defendants; for, by section 
38 iif the Municipal Act, the Municipal 
Commissioner is exclusively charged with 
the adjustment of the assets and liabilities 
of the municipalities whose boundaries 
are in any way changed.

(4) That the application was not too 
late, although the collector’s rolls had 
been made up and completed, the tax 
notices sent out, and some taxes had 
already been paid. The first steps taken 
by the sheriff were in ample time to enable 
the Council to make the required levy 
themselves, and they cannot take advan
tage of their own laches and neglect to 
prevent the law being carried out.

(5) That, even if the sheriff would have 
been unable to strike the rate and arrange 
for the necessary levy the same year as 
required by the statute, that would be no 
reason for refusing the writ, for mere 
inability to obey the writ has not in all 
cases been considered a sufficient reason 
for refusing it.

Keg. v. Birmingham, Ac., Kg. Co., 2 
Q.B. 47; Key. v.(»\ If. K., 1 K. A B. 253; 
Key. v. York, Newcastle, Ac., Ky. Co., 16
Q. B. 880, relied on.

Lowlon A Canadian Loan and Agency 
Ço. v. Rural Municiimlity of Morris, V M.
R. 377.

4. Production of books of munici
pality Municipal law.

It is the duty of the clerk of a munici
pality, under the Manitoba Municipal Act, 
to keep the books and records of the 
municipality and of the council in his 
office or in the place appointed by the 
council, and neither the lteeve nor any 
other person has any authority to take 
any of these hooks or pa|H*rs out of the 
custody of the clerk.

A ratepayer applied to the clerk to 
inspect the minutes of the meetings of 
council and for certified copies of certain 
resolutions, tendering the proper fees.

Held, t hat t he clerk could not excuse 
himself for refusing the demand on the 
ground that the lteeve had taken away 
the books to Winnipeg for use in certain 
litigation against the municipality, and 
that he could not get the books or papers 
so as to comply with the demand; and a 
mandamus was grunted. Kc Cuddy, 10 
M. R 422.

6. Revision of voters’ lists under the 
Manitoba Election Act, R.S.M. 1902, c.

62 Power of Revising Officer to keep his 
court o/m h after expiration of time limited 
by Hoard of Registration.

A Revising < Mlieer appointed to revise 
and close the lists of electors under The 
Manitoba Election Act, R.S.M. 1902, c. 
52, although directed by the Board of 
Registration to hold his sitting for that 
purpose on a certain day and between 
certain hours, has power to continue the 
sitting to a later hour and on a subsequent 
day or days if necessary to enable him to 
hear and dispose of all applications brought 
before him.

Where, however, it was shown that, 
before the hearing of the application for a 
mandamus to the Revising Officer to 
compel him to re-open his court for the 
purpose of hearing further applications 
to be placed on the lists, lie had, pursuant 
to section 92 of the Act, transmitted the 
list of electors and all books and papers to 
the < ’hairman of the Board of Registration, 
and that, before the final argument of the 
motion, the Chairman had, pursuant to 
section 97 of the Act, sent the revised lists 
to the King’s Printer and the books, docu
ments and other papers to the Clerk of 
the Executive Council,

Held, that the issue of a mandamus to 
the Revising Officer as asked for should be 
refused as it would lie fruitless and futile, 
and both he and the Board of Registration 
were fundi officio.

Hex v. Bishop of London, (1743) 1 Wils. 
11 ; Rex v. Bishop of Exeter, (1802) 2 East, 
466, and Rex v. Bateman, (1833) 4 B. 6c 
Ad. 553, followed. Rex v. Bonnar, 14 M. 
R. 467.

6. Against treasurer of municipality
- Enforcing writ of execution against school 
district by levy of taxes—Application to 
compel treasurer of manici/siUty to make 
levy directed by sheriff- Who may make—
Public Schools Act, K.S.M. 1902, c. 143, 
». 203 (/).

Either the sheriff, or the execution 
creditor, may apply for the mandamus 
authorized by sub-section (/) of section 
263 of the Public Schools Act, R.S.M. 
1902, c. 143, to be issued in case the treas
urer of the municipality refuses or neglects 
to make the levy against the lands cotn-

{irised in a school district when directed 
>y the sheriff under an execution in his 

hands against the school district. Canada 
Permanent Mortgage Corn. v. School 
District of East Selkirk, 16 M. R. 618.
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7. Against treasurer of municipality
Municinality—Duty of new treasurer of 

municipality ta obey precept served on his 
or by sheriff- Inability to obey tht 

'■ iler ant nlienys a reason for refusing man- 
damus— Public Schools Act, II.S.M. 1902

I *3, s. 263.)
l'licier s. 263 of Public Schools Act. 

U SM. 1902, c. 143, for the purpose of 
realizing on the execution placet I in his 
hands in this action, the sheriff caused the 
treasurer of the Rural Municipality of 
-t Clements, W. II. Young, to he served 
.hi 23rd August, 1906, with a precept to 
Irvv the necessary rate upon the lands 
itiiated in the defendant school district, 
in 29th October following, Mr. Young 

resigmsl and Thomas Bunn was appointed 
•reusurer. Mr. Bunn thereafter made out 
i In- general tax roll without including the 
levy directed by the sheriff. He said he 
li:ui no knowledge of the proceedings 
against the municipality until March, 
1907, but admitted knowing of the judg
ment. He had been a member of the 
municipal council during 1900.

Ih Id, by Macdonald, J. on application 
fur a mandamus to compel Mr. Bunn to 
levy the rate,

1. That, as a member of the council, he 
should have had knowledge of the pro
ceedings taken, and the plaintiffs were 
entitled to the order asked for, as the 
duties of the treasurer upon whom the 
precept had been served devolved upon 
his successor in the office.

2. That the inability of the treasurer to 
obey the mandamus for lack of some 
preliminary steps required by law to he 
attended to by other officers of the munici
pality, over whom he had no control, was 
not a sufficient answer to the application.

London and Canadian v. Morris, (1893) 
9 M R. 377, followed.

On appeal to the Court of Appeal.
Held, that the omission of the words 

by rate,” in the directions to the sheriff 
to levy indorsed on the execution, was 
fatal to the proceeding and that the 
application for a mandamus should be 
dismissed. Canada Permanent Mortgage 
< Hr (stratum v. School District of East 
Selkirk, So. 99, 21 M. R. 750.

s, t Agreement for Sale of Land. 2.
Appeal from County Court, 111. 4.
Constitutional Law, 1.
Dominion Elections Act. 
Injunction, IV. 3.
Judicial District Boards, 1.

— Local Option By-law, I, 2.
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See Municipality, IV, 1.
Parliamentary Elections, 1, 2.

- Sheriff, 4.
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See Crown Lands, 2.

MANSLAUGHTER.

See Criminal Law, IX.

MARITIME LIEN

See Winding-up, IV, 4.

MARRIAGE.

See Alimony.

MARRIED WOMAN.

1. Liability on contract Separate es
tate.

In an action brought to recover from 
the defendant, a married woman, the 
balance of an account for goods sold and 
delivered to her,

Held, that, in the present state of the 
law, debts contracted by a married woman 
in carrying on a business or employment, 
occupation or trade, on her own behalf or 
separately from her husband, may be sued 
for as if she were an unmarried woman, 
that is without regard to separate estate. 
Wishart v. McManus, 1 M. R. 213.

2. Liability on contract Separate es
tate—Power of attorney—(leneral and re
strictive clauses.

Debts contracted by a married woman 
in carrying on a business or employment, 
occupation or trade, on her own behalf 
separately from her husband, may be 
sued for as if she were an unmarried 
woman, that is, without regard to separate

When suing a married woman it. is 
necessary to prove one of two things. It 
must be proved that she is carrying on a 
business or employment, occupation or
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trade, separate from her husband, and 
that the liability sued upon arose out of, 
or was contracted in connection with, that 
separate business or employment, occu
pation or trade. Or, it must be shown 
that the married woman is possess**! of 
separate property, upon which it may be 
presumed she intended the liability in
curred, or contract entered into, ami which 
is the subject matter of the suit, should 
attac h, and out of which it should be paid.

As plaintiff proved neither of these a 
non-suit was entered.

Wishart v. McManus, 1 M. It. 21*1, 
followed.

A itower of attorney was given by 
defendant to her husband on a form 
supplied by a Hank : it contained power 
and authority to do for defendant, and in 
her name, five separate and distinct 
classes of business, and proceeded, “and 
further, to manage and transact all 
manner of business whatsoever with the 
branch of the Hank of Krilish North 
America in Winnipeg, their manager or 
other officer duly authorized.” The note 
sued on was signed by defendant’s husband 
under this power.

lit hi, that the clause in the power, 
“for me and in my name to make, draw, 
accept, transfer and emlorse in favor of all 
turtles whomsoc v< r", all promissory notes, 
tills of exchange.” Ac., conferred a general 
tower that was not limited or restricted 
>y the subsequent clauses that referred 

specially to the Bank.
As to the defence that the defendant 

did not make the note, the pi tintitT would 
be entitled to succeed. 1Y//V v. Ruther
ford, S M. K. 108.

3. Next friend Commission Mater
ial on application.

A married woman defendant applied for 
a commission. Her husband who was 
also a defendant appeared and supported 
the motion.

Held, that a next friend was necessary 
for the pur|M>ses of the application, but 
the order was made as upon the applica
tion of both husband and wife.

It is not always necessary upon an 
application for a commission to shew the 
nature of the evidence proposed to be 
given. Ontario Hank v. Smith, li M.R. tit Ml.

4. Next friend Appointment of—l‘ro- 
l* rty qualification J m u mim ed propirli/ 
.loud ownership.

Where a pro|s>s**d next friend for a 
married woman was shown to be possessed

07ti

of property worth more than double what 
was necessary, but it consisted of real 
estate heavily encumbered and personal 
property, both kinds of projierty being 
owned jointly with another person,

lit Id, That the appointment as next 
friend should he refused on the ground of 
the nature of the property.

Held, also, that a next friend should, at 
least, be shown to be possessed of such 
property as would formerly, had he been 
a plaintiff resident abroad, have relieved 
him of the necessity of giving security for 
costs. Carsraden v. Chilian, V M. U. 135.

6. Separate estate .V. H\ Territories.
Certain moneys were settled to the 

separate use of a married woman, subject, 
to her |M>wer of appointment. She 
appointed to her own use, received the 
moneys and with them purchased certain 
cattle and farm stock, which, with her 
assent, were lists! by her husband upon a 
farm. In an interpleader issue between 
the married woman and the execution 
creditors of the husband,

Held, 1. That the goods belonged to 
the husband by virtue of tin? marriage, 
notwithstanding the provisions of 43 Vic. 
(I)..), e. 25, ss. 57 to (12.

2. That the husband was not a trustee 
for the wife, there being no evidence of 
his having acted in that capacity. JirUtle- 
hank x.tiroi/-Jones. (iraq-Jones, Claimant,
:> M. H

Distinguished Confier v. Kennedy, 2ti
S.r.It. 397.

Set Examination ok Judgment Debtor,
8, 12.

Ill SHAND AND WlFE.
Landlord and Tenant, I, 2. 
Practice, XVI, K.

— Real Property Act, III, 2, 3.
- Title to Land, 2.

MARRIED WOMENS PROPERTY 
ACT.

See IlVHBAND AND WlPK.

MARRIED WOMEN'S SEPARATE 
ESTATE.

See Fraudvlent Judgment, 3.



MARSHALLING OF ASSETS. 078

MARSHALLING OF ASSETS.

Sir Company, IV, 3.
Principal and Svrbty, 7.

MASSAGE.

Sec Medicine, Practice of

MASTER AND SERVANT.

î. 1 )lSM188AL OF SERVANT.
II. NEOLIGENCE OF SERVANT. 

Ill W LOI
IV. Wrongful Dismissal.

I. Dismissal of Servant.

1. Dismissal for disobedience < »n-
•ii'irlion of orders—Nonsuit —Scintilla of

Defendants wrote to their servant, the 
plaintiff, on 28th November: “You must 
have your weekly warehouse reports made 
«Hit on time for the Tuesday morning’s 
mail. No excuse will be accepted for 
"ii-fulfillment of this rule." During the 

following month the reports were not sent 
regularly, and on the 30th December, 
instead of sending the rc|>ort due on that 
day, the plaintiff wrote saying he would

• rid it. by next mail, lie was thereupon 
dismissed. The excuse for non-com
pliance was that he was too busy; but he 
was unable satisfactorily to show in what

av his time had been employed, and it 
appeared that he was authorized to employ 
dl the assistance he required.

At the trial the Judge told the jury that
• was for them to say whether the order 
as intended to he peremptory, and the

.dry found a verdict for the plaintiff for 
s'. K).

11 ill, that the charge was erroneous; 
that it was not for the jury to construe 
'he language of the order and to find 
whether it meant exactly what it literally 

ltd; that the order was positive and clear; 
i hat no sufficient excuse for non-com
pliance had been given; and, although 
there might have been some evidence to 
go to the jury, yet that there was none 
•non which a verdict could be supported, 

i a nonsuit was entered. McEdmirds 
v Oc/Uric Milling Co., 5 M. R. 77.

2. What amounts to.
The plaintiff was engaged as a surveyor. 

The defendant furnished the instruments. 
In the morning of one day, while the 
plaintiff was pursuing his usual course, 
the defendant’s son (who had authority 
to act for him) asked plaintiff for the key 
of the instrument box, which plaintiff 
gave him. The plaintiff remained at the 
camp during the day unoccupied, and 
unable to get the instruments, and the 
defendant’s son did not complain of his 
conduct, or offer him the instruments, 
but, on the contrary, told the plaintiff to 
go and see the defendant, who was at 
another camp four miles away.

Held, 1. It does not require any form 
of words to amount to a dismissal of a 
servant.

2. That plaintiff was justified in consid
ering himself dismissed.

3. If a servant be engaged for a definite 
period at so much per month, the amount 
earned may be recovered, although the 
defendant subsequently be properly dis
missed for misconduct.

4. A servant hiring for the performance 
of specified duties impliedly warrants 
that he is possessed of the requisite skill, 
and if he have it not he may be dismissed. 
Feneron v. O' Keefe, 2 M.R. 40.

II. Negligence of Servant.

Action for damage to goods by 
mortgagor against the mortgagee -
Rede m i.sc—A mcndtmnls -Evidence State
ments of agent.

A master is liable for a wrong committed 
by his agent when such wrong is com
mitted while the agent is acting within the 
scope of his authority.

The defendant’s son lighted a smudge 
near a stable to keep away mosquitos from 
his father’s horses. The fire spread to 
the stable and consumed some wheat of 
the plaintiff stored therein. The jury 
gave a verdict for plaintiff and the court 
refused to set it aside, (Killam, J., dis
senting).

In such a case the defendant held a 
mortgage upon the wheat executed by the 
plaintiff. The mortgage wad not due at 
the time of the fire. There was no 
redemise clause in it. After the fire and 
the maturity of the mortgage, the defend
ant realized the money secured by the 
mortgage by sale of other projierty com
prised in it. The wheat had been stored 
DV the plaintiff in the defendant’s stable



MASTi:R AND SKKVANT.679

while, previously, tenant to the defendant, 
and the defendant had not in any other 
way taken possession than hy occupation 
of the land and stable and by refusing to 
allow the wheat to be removed until la
wns paid.

Ih hi, that the existence of the mortgage 
was no defence to the action for Ru
dest met ion of the wheat, (KlLLAM, J., 
dissenting).

Per Kii.I.am. J. In the absence of a 
redemise ehiuse in the mortgage, no action 
could lie brought for the loss of the goods 
whether it occurred before or after the 
expiration of the time for redemption.

2. If there could be la id to be an implied 
redemise clause (as to which quart ), the 
plaintiff could only recover for the loss 
of enjoyment of the goes Is between their 
destruction and the time fixed by the 
mortgage for payment.

3. Amendments can be allowed only 
where they are “necessary for the purpose 
of determining, in the existing suit, tla- 
real question in controversy between the 
parties,” and for the purpose of meeting 
"any formal objection * * * to the end 
that in all things substantial justice may 
be done.” A count disclosing a cause of 
action entirely distinct from those upon 
the record, under the circumstances, 
should not be allowed.

4. A principal is not bound bv the state
ments of his agent, after the happening 
of the net sued upon, unless the agent has 
authority to make such statements. 
Down v. Lee, 4 M. It. 177.

III. Wages.

1. Non-payment of wages -Engagt- 
ment terminated.

In order to sup|>ort a conviction under 
The Masters and Servants Act, 34 Vie., 
e. 14, by a servant against his master, the 
hiring or engagement must be subsisting 
at the time of the complaint. Vpon a 
complaint laid by a servant for non-pay
ment of wages, the Justice should order 
the payment of the wages and not impose

Therefore, a conviction imposing a fine 
upon a master for non-payment of wages, 
foundnl on a complaint made after the 
eont raet of hiring had ceased, was quashed. 
Fallanshg v. McArthur, T. W., 4.

2. Non-payment of wages —Master 
and Servants .let, 1H71.

A conviction for non-payment of money, 
due for work done on a contract, cannot
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be sustained under The Master and 
Servants Act, 34 Vic., c. 14. Merritt v. 
Hassiter, T. VV., 1.

3. Temporary illness - Practia
Satire aj mat ion.

Where a servant hired by the week is 
absent, on account of illness, six or seven 
weeks, he is not entitled to be paid for 
the time during which lie was absent.

A notice of motion to the Full Court to 
set aside the verdict of a single Judge 
stated that the plaintiff "has this day set. 
down this cause for re-hearing,” Ac.

Ileltl, a sufficient notice.
Miller v. Marian, 8 M. R. 1.

IV. Wrongful Dismissal.

1. Company Measure of damages 
Car/ioratitm -Seal Liability af comitany 
upon contract rial utulcr its seal Presump
tion af yearly hiring.

1. A company incorporated under The 
Manitoba Joint Stock Companies Act 
to carry on a quarrying business will be 
liable for wrongful dismissal of a person 
employed to act as general foreman by the 
manager of the company although the 
contract is not under its seal.

MeEdwards v. Ogilvie, (1886) 4 M.K. 1, 
followed.

'J. By the law of Kngland and Canada, 
a general hiring, no time being specified, 
will be presumed to be for a year certain, 
especially if it is at a yearly salary.

Buckingham v. Surrey A* liants Canal 
Co., (1882) 46 L.T.N.S. 885, and Hettinger 
v. MacDougall, (I860) 0 U.C.C.V. at p. 
487, followed.

3. The onus is on the defendant seeking 
to show, in reduction of damages for the 
wrongful dismissal of the plaint iff, that he 
might have obtained other employment 
by reasonable diligence, and a discharged 
workman is not bound to accept a less 
remunerative position or one of a lower 
grade even at the same wages, nor need 
lie abandon home and plan* of residence 
and go to another province or country to 
seek employment.

Costiynn v. Mohawk, (1846) 2 Denio, at 
p. 616; 26 Cyc. 1015, ami Macdanell on 
Master and Servant, 150, followed.

4. The tribunal assessing the damages 
in such a case, whether a jury or a Judge 
trying it without a jury, has to speculate 
on the chance of the servant getting a new 
place and arrive at the lx*st conclusion it 
can, in view of all the circumstances, as to 
the probable time that will elapse before
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another similar employment ean be ob
tained, bearing in mind that the law 
r. insiders that employment in any ordinary 
branch of industry can be obtained by a 
person competent for the place.

Heckham v. Drake, (1849) 2 H.L.C. 
i it Mi, and Sowden v. Mills, (1861) 30 
b.J.Q.B. 176, followed.

At the date of the verdict, the plaintiff 
had been about six months idle, and there 
--ill remained about two and a half months 
of his year. The salary was at the rate 
of $ 150 per month, and the Judge, sitting 
as a jury, applying the above principles, 
assessed the plaintiff's damag<is at 
Armstrong v. Tyndall Quarry Co., 20 M. R. 
254.

2. Company —Pleading—Statement of 
('Inim Readiness to continue in Service- 
Contract of hiring—Com/sin g—Absence of 

■ ni — Authority of president — Manitoba 
Joint Stock Companies Act, sec. 64— 
Damages—Failure to seek employment — 
J ustijication of dismissal—Mistake in work

< 'ounterclaim.
In an action to recover damages for 

the wrongful dismissal of the plaintiff from 
the service of the defendants, it is not 
necessary for the plaintiff to aver that he 
was ready and willing to continue to serve 
the defendants

The defendants, an incorporated com
pany, hired the plaintiff ns foreman. 
The contract of hiring was in writing, 
purporting to be signed by the company, 
bv their president, but without the cor
porate seal. The hiring was for more 
than a year:—

Held, 1. That the president had author
ity to make the contract, it being in 
general accordance with his powers, and 
it was, therefore, binding on the company: 
Manitoba Joint Stock Companies Act, 
R.S.M. 1902, c. 30, s. 64.

2. As to damages, that the plaintiff, 
considering the time of year when he was 
dismissed, and the improbability of secur
ing work, was justified in not seeking 
employment immediately after his dis
missal.

3. That the dismissal was not justified 
by the fact that in making eomemoulded 
caps he had made a mistake which made 
the caps useless to his employers; but 
that a counterclaim for this should be 
allowed, and the plaintiff's damages re
duced by the amount thereof. Reancage 
v. Winnipeg Stone Co., 14 W. L. R. 575.

3. Drunkenness.
The defendants engagi-d the plaintiff as 

choir master. Upon the first occasion 
that the choir met for practice the plaintiff 
was drunk and unable to perform his 
duties, whereupon he was immediately 
dismissed.

Held, in an action for wrongful dis
missal, that the dismissal was justified by 
the plaintiff’s conduct. Martin v. Lane 
and the Churchwardens of All Saints Church, 
3 M. R 314.

4. Drunkenness Hiring not under 
seal—Power of directors. ’

The defendants, a company chartered 
under the Joint Stock Companies Act, 
Con. Stat. Man., c. 9, div. 7. through its 
officers who usually made such contracts, 
hired by parol the plaintiff to manage 
their elevator and business at M.

Held, The contract need not have been 
under seal—sec. 269 of the statute— if 
made by an officer in general accordance 
with his powers ‘under the by-laws or 
otherwise.

Per Taylor, J. The plaintiff having 
been hired by those officials who hired all 
the persons holding positions similar to 
that of the plaintiff, there was evidence to 
go to the jury as to whether the contract 
had not been made “by an agent, officer 
or servant of the company in accordance 
with his powers as such officer, under tin- 
by-laws of the company, or otherwise."

Per Kill am, J. From the mere fact of 
acquiescence in the exercise of such 
powers (by the official) or from the 
acquiescence of the company in tin- 
plaintiff’s appointment, it may be inferred 
that all formalities necessary to give Un
official authority to make the appointment 
had been duly observed.

2. Acquiescence of the directors in tin- 
act of an official in dismissing the plaintiff 
coupled with the substitution of another 
employee also acquiesced in by the direc
tors, which official had authority to hire 
the plaintiff, is evidence of authority to 
dismiss.

By sec. 47, “The directors shall, from 
time to time, elect from among themselves 
a president of the company; and shall 
also appoint and may remove at pleasure 
all other officers thereof.”

Held, 1. That this clause did not apply 
to the plaintiff.

2. Such power of removal must be 
strictly pursued, and only at a regular 
meeting of the directors.
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Per Killam, A dismissal in such 
manner must he pleaded.

The proper question to he left to the 
jury upon a justification of the dismissal 
for drunkenness would be: “Was the 
plaintiff so conducting himself that it 
would have been injurious to the interest 
of the defendants to have kept him; did 
lie act in a manner incompatible with the 
due and faithful discharge of his duty; 
did he do anything prejudicial or likely to 
be prejudicial to the interests or reputation 
of his master?” M('Edwards v. Ogilvie 
Milling Co., 4 M. R. 1.

Sec 5 M. It. 77, also supra, I, 1.

6. Insolence as ground for dismissal.
A single disrespectful retort by an 

employee, which has been provoked or 
called forth by an unbecoming remark of 
the employer, is not a sufficient ground for 
dismissal of the employee.

Edwards v. Lay, (1860) 2 F. <fc F. 94, 
followed.

1 Mondant, upon being asked by plaintiff 
for $25 due to him, directed payment to 
be made, and remarked that it was 
“another case of paying a man who was 
not worth it.” To this plaintiff replied 
that defendant would have to prove, him 
incompetent before a Judge and jury, or 
words to that effect.

Queen-, whether such an answer, con
sidering the circumstances, should he 
regarded as insolent. Williams v. Ham
mond, If» M. It. 369.

See Contract, XV, 9.
— Lord Campbell's Act, 3.
— Municipality, III, 4.
— Negligence, II, 1, 3; V, 1; VII, 8.
— Seduction, 1.

MASTER’S OFFICE.

See Evidence, 10.

MASTER’S OFFICE, PRACTICE IN

1. Accountant in Master’s office -
Attendance there of parties or experts.

The Master has power to direct the 
appointment of an accountant and to tax 
the payment of his fee.

Although the general rule is, that 
nothing can be taxed for the preparation
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of accounts directed to be brought into 
the Master's office, yet in a partnership 
case, when it was not the duty of either 
>arty to prepare them, a disbursement 
or their preparation was allowed.

No allowance beyond ordinary witness 
fees can be made for the attendance, in 
the Master’s office during the passing of 
accounts, of a person specially familiar 
with them. Nor to a party to the cause 
so attending. Srott v.Griff in, 6 M. R. 116.

2. Foreign evidence taken by Master
By consent the Master attended in 

Montreal for the purpose of taking certain 
evidence. The evidence “was to be used 
on the reference (saving all just excep
tions) in the same manner as if said 
evidence had been taken under a com
mission.” ' »

The depositions were styled in the 
cause (short form) and then proceeded: 
“A. B. sworn,” with questions and answers 
following. The answers were not stated 
to have been made by any one, and there 
were no signatures either of witnesses or 
examiner. I’pon appeal from the Mas
ter’s report, he certified, at the request of 
the Judge, that the evidence had been 
taken and afterwards transcribed by a 
short hand reporter, but that it had not 
been read over to the witnesses.

Held, It would be improper to receive 
any evidence, such as that taken in 
Montreal, upon less proof of its being 
correctly taken than would be required 
if there had been an order appointing the 
Master a special examiner for the purpose. 
Lewis v. Georgeson, 6 M. It. 272.

See. Parties to Action, 6, 7.
— Practice, XVII, 3.

MASTER’S REPORT.

See Practice, VIII, 1.

MATERIAL REQUIRED ON APPEAL.

See Practice, XIV, 2..

MATTERS ARISING AFTER ACTION 
COMMENCED.

See Practice, II, 2.
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MEASURE OF DAMAGES.

See Lord Campbell’s Act, 3.
Master and Servant, IV', 1. 
Misrepresentation, II.
Principal and Agent, V, 6.
Real Property Limitation Act, 1. 
Sale of Goods, III, 2.
Warranty, 1, 2, 3.

MECHANICS’ LIEN.

I. Assignment of the Contract

II. Costs.
III. Date of Completion.
IV Interestof Pukchasekof Land.
V. For Materials.

VI. Priority of.
VII. Svh-Contractor, Rights of.

Mil. Time for Taking Proceedings. 
IX. Waiver of Lien.
X. Miscellaneous Cases.

1. Assignment of the Contract Money.

1. Affidavit—Commissioner—Time for 
commencement of action.

Held, 1. An assignee of the mechanic is 
entitled to a lien and may make the 
ailidavit necessary for registration.

2. Prior to 47 Vic., c. 7, a commissioner 
to administer oaths had no power to take 
an affidavit verifying a statement of claim 
te be filed.

3. The statement of claim read: “The 
time or period within which the same was 
to be done or furnished. Retween the 
3rd day of July, 1882, and 1st day of 
August, 1883.”

Held, sufficient.
4. Proceedings must be commenced 

within 00 days after the; completion of tin- 
work, and the making good of trifling 
defects in the work does not extend tin- 
time. Kelly v. McKenzie, 1 M. R. 169.

2. Assignment of consideration by 
contractor -Priority.

Held, 1. A sub-contractor is entitled to 
assert a mechanic’s lien, even although 
the contract between the owner and orig
inal contractor provides that no workman 
should be entitled to any lien.

(a) 2. An assignee of the contract price 
for the erection of a building is not 
entitled to the money as against the lien 
of a sub-contractor, unless the owner has 
in good faith bound himself to pay the

assignee. Anly v. Holy Trinity Church,
2 M. R. 248.

(a) Reversed on appeal. The Court 
held, under the Act as it stood in 1885, 
that an assignment by the contractor of 
the contract money, made before the 
registration of a lien by a sub-contractor, 
took priority over such lien. 3 M. R. 
193.

II. Costs.

1. Commission of 26 per cent., on 
what to be calculated when there are 
several successful lien claimants.

Under section 37 of the Mechanics’ and 
Wage Earners’ Lien Act, R. S. M. 1902, 
e. 1(H), where there are several successful 
lien holders besides the plaintiff, the 
maximum of costs, exclusive of disburse
ments, that can be allowed to the plaintiff 
is twenty-five per cent, of the total 
amount awarded to him and the other 
lien holders, reduced by the total sum of 
costs awarded to the other lien holders, so 
that in no event shall the defendant have 
to pay in costs, exclusive of disbursements, 
a sum greater than twenty-five per cent, 
of all sums awarded against him to lien 
holders in the action. McDonald Dure 
Lumber Co. v. Workman, 18 M. R. 419.

2. Costs of sale and reference to
Master Limitation of 25 /at cent., to 
ichal costs applicable.

The expression ‘‘costs of the action 
awarded in any action under this Act by 
the Judge or local Judge trying the action’’ 
in section 37 of The Mechanics’ and Wage 
Earners’ Lien Act, R.S.M. 1902, c. 110, 
refers to t In* costs up to and including the 
trial, and means the costs which un
allowed by the Judge at the hearing and 
entered in the judgment, and the pro
visions of that section, limiting the costs 
to be allowed in such action exclusive of 
disbursements to twenty-five per (rent, of 
the amount of the judgment, uo not apply 
to the subsequent costs of sale and pro
ceedings before the Master, which may 
be dealt with by the Judge as in other 
cases. Clearing v. Robinson, (1900) 19 
I'll. 182, followed.

The judgment pronounced empowered 
the Master to tax and add to the plaintiff's 
claim the costs of the subsequent proceed
ings, and the Master under it allowed the 
ordinary costs of a sale conducted in his 
office, and there was no appeal from the 
judgment.
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Hfhl, on an appeal from tin* taxation, 
ihat the Court could not interfere with 
the provisions of the judgment.

Section 31 of the Act provides an 
alternative mode of proceeding to enforce 
a lien in which the Judge disposes of 
everything necessary to realize the claims 
without a reference to the Master, and 
section 39 provides that, when the least 
expensive course is not taken by the 
plaintiff, the costs allowed shall not exceed 
what would have been incurred if the 
least expensive course had been taken.

Held, jxr Ric hards, J., that it could 
not he assumed that proceedings under 
section 31 would have been any less 
expensive than those which had been 
taken.

Her I’erdve, J , that the question as to 
the least expensive course should have 
been dealt with, if at all, by the1 Judge 
who tried the action, and the taxing 
officer had no power, without a special 
direction in the judgment, to determine 
which would have been the least expensive 
course. //nmphreys v. Clean, 15 M. R. 
23.

111. Date of Completion.

1. Construction of statutes Retro- 
spcdice -Turn (or filing I ini —Completion 
of work—■Amendment of bill.

By Con. St ai. Man., e. 53, s. 5, no lien
shall exist unless a statement of claim 
verified, Ate., is filed, Ate., within,Ac..which 
statement “shall state" -then followed a 
number of items. This section was 
repealed by 4(> A 17 Vie., c. 32, s. ti, and 
re-enacted with some slight variations. 
The words “shall state" however, wen- 
omitted although all the items apix-arcd 
as before.

Held, that after this second statute the 
items need not appear in the statement.

The Act 47 Vic., c. 11, is prospective as 
well as retrosjiective.

The work (the building of a house) was 
completed on the 18th of August, with 
the exception of putting up an iron (Test
ing which, by the contract, was to be 
placed on the verandah. The cresting 
was put upon the top of the house on the 
29th of October, the plaintiff asserting, as 
a reason for the delay, that lie had no 
money to pay for the cresting, the defend
ant having refused to pay him. The 
statement of claim was not filed within 
thirty days from the 18th of August, but 
was within that period after the 29th 
October. There was* no evidence of any
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variation of the contract as to the place 
where the cresting was to be placed, nor 
of its acceptance by any act of the de
fendant .

Held, (Killam, J., dissenting) That tla
st at ement was tiled within thirty days 
from the completion of the work.

The bill was amended after the lapse 
of the time given for filing a bill.

Held, that the bill was within the 
prescribed time, it having as originally 
tiled been sufficient for asserting the lien, 
and the amendment having been occa
sioned only by the defendant’s claim for 
cross relief in consequence of the work 
not having been completed within the 
contract time. Irwin v. Hetjnon, 4 M. R. 
10.

2. Evidence of.
Ihhi, I. When the completion of tin- 

work is alleged as of a particular day which 
is a considerable time after the bulk of the 
work was performed, clear and satisfactory 
evidence* must be given to enable the 
Court to find the date proved.

2. Upon the evidence, that the date 
was not sufficiently proved.

I pon Re-hearing,
IIiId, 1. That the evidence showed that 

the main work was not completed before 
the date alleged, and that, although some 
levelling of the earth around the building 
was done upon two succeeding days, the 
plaintiff was entitled to his lien.

2. In a suit by a sub-contractor it is not 
necessary at the hearing to prove that 
there is anything due by the owner to 
the contractor. That is a matter for the 
Master's office. McLennan v. Winnipeg,
3 M. R. 474.

3. Time for filing lien -Completion of 
rout rad -Mechanic»’ and Wage Earners’ 
Lien Ad, II.S.M. 1902, r. 110, *. 20.

1. When a contractor or sub-contractor 
claiming a lien under The Mechanics’ and 
Wage Earners’ Lien Act, R.S.M. 1902, c.
110, for machinery supplied by him under 
a contract, has himself treated the contract 
a* having been completed more than 
thirty da vs before the filing of the lien, 
the time for filing it prescribed by section 
20 should be held to have expired, not
withstanding an intention on his part to 
return later to test the machinery as soon 
as the other work should be sufficiently 
advanced to enable such test to be made.

2. A test under such circumstances 
would not be a performance of part of 
the work to be performed under the
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contract. It would only lx? for the pur- 
|nisi> of finding defects, and the defendants 
had not complained of any defects.

;i. Even if defects had been found, the 
making good of them would not, under 
the authority of A 'fill v. Carroll, (1880) 
■Js (ir. 30, and Summers v. Beard, (1894) 
•J1 ( ). R. 041, be a |M*rformance of a part 
of the work such as would revive the 
right to file a lien. Day v. Crown Crain 
C„ . 10 M. R. 360.

Xppeal allowed and verdict entered for 
plaintiff, 39 S.C.K. 258.

The judgment appealed from (16 M. It. 
366) was reversed.

Davies and Maclbnnan, JJ., dissented 
on the ground that the evidence was to<i 
unsatisfactory to justify an extension of 
the time.

The Court refused to quash the appeal 
on the ground that the right of appeal 
had been taken away by section 36 of the 
statute above referred to. Day v. Crown 
Crain Company, 39 8.C.R. 258.

See also 1190S] A.C. 504.

IV. Interest of Purchaser of Land.

1. Priority of vendor's lien -State
ment of time within which work was done.

The plaintiffs «lid work for defendant 
Jeffrey on a house which he was building 
ii|Min land purchased from defendant 
Fisher under a verbal agreement for sale. 
The price of the land was $6000, of which 
Jeffrey paid 810 on account; but he never 
made'any further payment, and Fisher 
afterwards took a release of any claim 
that Jeffrey might have on the land and 
paid the latter $50 for same.

Held, that the plaintiffs were entitled 
to a lien or charge upon the interest en
title of Jeffrey in the land as it stoo«l 
lief ore the release given to Fisher, but 
that such lien or charge must be subordin
ate to Fisher's claim as unpaid vendor. 
Craham v. Williams, 8 (). R. 479, followed. 
West v. Elkins, 14 C.L.T. 50, ami Blight 
v. Ray, 23 O.R. 415, distinguished.

The lien as filial stated that the work 
was commenced on a certain day and 
that it was finished on or before a c«*rtain 
other day.

Held, following Truax v. Dixon, 17 
O.R. 356, and in view of clause (mm.) of s. 
8 nf the Interpretation Act, R.s.M. <-. 
78, that the statement sufficiently showed 
the time within which the work was done. 
Flack v. Jeffrey, 10 M. It. 514.
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2. Rights of workmen as against 
vendor.

The purchaser of a lot of land, under an 
agreement of sale fixing 15th August, 
1901, for payment of the purchase money, 
was allowed to enter into possession on 
15th June, 1901, and to commence 
building on the land, lie continued the 
expenditure of money upon tin* premises 
after the date fixed for payment with the 
knowledge and concurrent*!* of the vendors, 
but eventually abandoned the purchase 
without having paid anything to the 
vendors. They then notified him that, 
as he had not complied with the terms 
of the purchase as to time, his interest 
had ceased.

The plaintiff's claim was for a lien on 
the interest of the purchaser in tin* 
property for work done by him in the 
erection of the building, but he submitte«l 
to th<* lien of the vendors for the full 
amount of the purchase money of the

Held, that the vendors could not, under 
the circumstances, put an end to the 
rights of th«* purchaser by giving such a 
notice and that, apart from the provisions 
of s. 11, s-s. 2, of The Mechanics’ and 
Wage Earners’ Lien Act, 61 Vic., c. 29, 
the plaintiff was entitled to tin* lien asked 
for with th<* usual inquiries and directions.

Hoffstrom v. Stanley. 14 M. R. 227.

V. For Materials.

1. Material used in a building, but 
not sold for that purpose.

A material man has no lien unless the 
goods were supplied for tin* purpose of 
being used in tin* particular building upon 
which he claims to have a lien. Sprague v. 
Besant, 3 M.R. 519.

2. Rights of material men as against
reserve Building contract—Occupation of 
building by owner—Acceptance of work— 
Mechanics' and Wage Earners' Lien Act, 
R.S.M. 1902, r. 110, m. 9, 12.

Persons supplying materials to the con
tractor for the buikling of a house are not 
entitled to the benefit of the provisions <;f 
section 12 of The Mechanics’ and Wage 
Earners’ Lien Act, R.S.M. 1902, c. 110, by 
which, in the event of the contract not 
being completed, wage earners may enforce 
liens against the percentage of the contract 
>riee which the owner is required to hold 
jack under sect ion 9 of t he Act ; but, if t he 
contract price is payable by instalments, 
the general lien-holders may enforce their
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lions pro rain to the extent of any earned 
instalments in so far as the same remain 
unpaid in t he hands of t he owner, alt hough 
the work is not completed.

Jlrydon v. Lutes, (1891) 9 M.K. 4G3, fol-

2. The occupation of the uncompleted 
house h}- the owner and the mortgaging of 
it, for a sum to he paid to the contractor 
in accordance with one of the terms of the 
contract, do not estop the owner from 
setting up against the lienholder that the 
house has not been completed and that, 
consequently, no more money is due under 
the contract.

Patlinson v.Lucklcy, (1875) L.H. 10 Ex. 
2130, and Sumpter v. Hedges, (1898) 1 Q.B. 
6721, followed.

Mack v. irirfcf, 16 M il. 260.

VI. Priority or.

1. As against mortgage.
Ih Id, A mechanic’s lien does not ' exist, 

unless and until” his statement is tiled in 
the registry office; and the mere fact that 
the work was done before the execution, 
by the owner of the land, of a mortgage 
upon it will not give the mechanic priority 
as against the mortgagee. Kit cell v. 
Murray, 2 M.11.209.

But see, now, s-s. (a) of s. 4 of Jl.S.M. 
1902. c. 110, and next case.

2. Between lienholders and mort
gagees Xotice of lien Subrogation to 
rights of unjniid vendor in favor of mort
gagee paging him off-—Practice -Defects 
in the statement of lien registered—Costs— 
Counsel fees as disbursements.

At the trial of an action under The 
Mechanics’ and Wage-Earners’ Lien Act. 
1898, til Vie., c. 29. which was not defended 
by the debtor, it became necessary to 
determine the respective rights and pri
orities as between t he plaintiff whose claim 
was for work and labor, another lienholder 
whose claim was for lumber and other 
materials supplied at different dates, and 
several mortgagees. These parties had 
been served pursuant to section 32 and 
section 27 (2) of the Act with notice of the 
trial, but. had not been otherwise made 
panics to the action.

The following points arising under 
various provisions of the Act were de-

1. Although an account for materials 
supplie 1 may consist of items for different 
lots supplied at different dates on separate

and distinct orders, the lien filed within 
the required time after the delivery of the 
last lot will be good to cover all the orders 
if given in pursuance of a general arrange
ment, previously entered into.

Morris v. Tharle, (1893) 24 O.lt. 159, 
followed.

Chadwick v. Hunter, (1881) 1 M.ll. 39, 
distinguished.

2. The claims of subsequent incum
brancers and other lienholders may be dis
posed of at the trial without their being 
made parties to the action, and although 
the notice of trial has been served after the 
time limited for bringing the action: Cole 
v. Hall, 11889) 13 P.K. 100.

2». The lienholder who registers his lien 
in time has priority from the date of the 
commencement of the work or from the 
placing of the materials over every con
veyance, mortgage or charge made there
after, although registered first, and such 
priority is not affected by section 11 of the 
Act, which applies only to payments or 
advances made subsequently to the taking 
effect of the lien under conveyances or 
mortgages otherwise having priority.

4. The effect of section 17 of the Act is 
that only substantial compliance with the 
directions as to the contents of the claim 
and the registration of it is required, and 
no failure in such compliance, in however 
substantial a degree, is to invalidate the 
lien unless some other party is prejudiced 
thereby, and then only to the extent to 
which he is thereby prejudiced.

f>. The lien for materials supplied as 
against a mortgage has priority over the 
mortgage only to the extent of the material 
placed on the ground before the moitgage 
money was advanced.

6. Under section 11, if a mortgagee has 
notice in writing of the fact that there is 
an indebtedness for which a lien may be 
claimed, that is prima facie notice of the 
lien itself, and he cannot claim priority 
for moneys advanced after such notice.

7. The first mortgagee having applied 
his last advance in payment of the pur
chase money of the lots to the unpaid 
vendor who then conveyed the land in fee 
to the defendant owner, and having thus 
secured the title to the property, claimed 
to be entitled to be subrogated to the 
position of the original vendor in respect 
of such purchase money; but. having had 
actual notice of one of the liens and con
structive notice of the other before making 
this payment, following Parry v. Wright',

1823 i >mi. A st. 369, r, Rum. 143, it
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was held that he could not have priority 
over either lienholder for such advance.

Brown v. McLean, (1889) 18 O.R. 533, 
and Abell v. Morrison (1890) 19 O.R. G72, 
distinguished.

Counsel fees actually paid arc to be in
cluded among the actual" disbursements" 
referred to in section 37 of the Act whether 
the counsel is a solicitor or a partner of a 
solicitor in the cause or another barrister:
.1 fagurn v. Mag urn, (1883) 10 P.R. 570. 
Itobock v. Peters, 13 Sl.lt. 124.

VII. Sub-Contractor, Rights or.

1. Contractor's failure to complete
— Public building*—Trust profterty.

Vndcr a building contract the pro
prietor (the City of Winnipeg) was to pay 
85 per cent, of the value of the work and 
materials its the structure progressed, 
and the balance of 15 per cent, upon the 
whole of the work being completed to the 
satisfaction of the City ami acceptance 
of the work by the cor]>oration. The 
contractor failed to complete the work, 
having at that time received payment to 
the extent of 85 per cent.

HeId, that a sub-contractor had no lien 
in respect of the reserved 15 i>er cent.

[But see, now, R.S.M. 1902, c. 110, s.q. 
first enacted in 1898 by til Vic., c. 29.—• 
Ed.]

During the progress of the work another 
contract was made between the pro
prietor and the contractor for certain 
extra work, in this contract there was 
an agreement for payment of 85|>ercent. 
during the progress of the work; nothing 
was said with reference to the 15 per cent., 
but there was a general provision "that 
in all other respects said original contract 
shall not be varied, altered or changed, 
but be and remain in full force and effect."

Held, that the 15 per cent, was payable 
upon completion of the extra work and, 
this having been completed, was available 
to the sub-contractor.

By the terms of the contract any mate
rials placed upon the ground were to lx? 
considered in the possession of the City, 
and were to be included in the progress 
estimates.

Held, that a material-man was not 
bound to show that his materials were 
used in the building—delivery upon the 
ground for the purjiose of l>eing used was 
sufficient.

Held, that the City hall in Winnipeg 
might be sold under execution against the
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City, and was therefore subject to sale 
in pursuance of the Mechanics' Lien Act.

The land upon which the hall was 
erected was granted to the City by a dm! 
which provided that it was to be used 
only for the purpose of the erection 
thereon of a market building am1 for, 
other public purjioses, ami that, it the 
City should use the lands for any other 
pur|x>ses and uses than those connected 
with tin- public purposes and uses of the 
corporation, the lands should revert to the 
grantors their heirs and assigns.

Ihld, that, there being some estate in 
the lands vested in the City, the plaintiff 
was entitled to a lien to the extent of such 
estate and to a sale of it. McArthur v. 
Ueuar, 3 M. R. 72.

2. Lien of sub-contractor when con
tractor fails to complete work Per
centage* to be kept back by owner—Tunc for 
filing lien for succissire jolt* on di*tinct

Where nothing is payable under u 
building contract until the whole of the 
work is completed, but the owner volun
tarily makes payments to the contractor 
as the work progresses, to the extent of 
the value of tin1 work done, a sub-con
tractor who has not been paid is entitled, 
under section 9 of The Mechanics' ami 
Wage Earners' Lien Act, R.S.M. 1902, <;. 
110, as against the owner, to a lien for 
the amount due him, to the extent of 
twenty tier cent, of such payments.

Bussell v. French, (1898) 28 O.R. 215, 
followed.

Plaintiff's claim consisted of charges for 
different jobs, all in his line of business, 
but ordered at different times, and, as to 
the first job, if considered separately, his 
lien was not filed within the time required 
by tin1 statute.

Held, that, under such circumstances, a 
mechanic should not be required, in order 
to secure payment, to file a lien after 
conqileting each piece of work, and that 
filing his lien after he has completed all 
of his work is sufficient, darroll v. 
McVicar, 15 M. R. 379.

VIII. Time for Taking Proceedings.

1. Amendment of bill after time for 
filing elapsed —48 Vic., c. 33, as to filing 
contracts.

Bill alleged a contract with defendant 
C. for the jierfonuance of certain work in 
the erection of a building upon land of C. 
By amendment made after the time for
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filing tin- bill had claps-d, tin- plaintitTs 
alleged that their contract was with the 
defendants K. <V Mel)., who had con
tracted with ('. for the erection of the 
whole building, thus changing their 
position from contractors to sub-contrac
tors. No new certificate of lis {tende ns 
was filed.

Ihhi, that the plaintiff could not rely 
upon the original bill and certificate of 
lin jH’iidcnis.

It is no defence to an action for work 
done under a verbal contract that the 
contract or a statement of it was not 
filed in accordance with the statute IS 
Vie., e. 33, s. 13. Dacidson v. Cam/Ml, 
:> M. K. 250.

2. Time for registration.
Materials were supplied from time to 

time as the building progressed, not under 
any contract, but as they were required 
and ordered.

11 chi, that each sale was a separate 
transaction, and the subject of a separate 
registration. Chadwick v. Hunter, 1 M. 
H. 39.

Varied, 1 M. R. 363. See Post X., 3.

Distinguished, Rolxtck v. Peters, 13 M. 
K. 125.

IX. Waiver of Lien.

1. Agreement that the price shall 
not be paid until time for lien expired

Refusai to g ice security for price as 
agreed upon.

When under a building contract tIn
time for payment of the price of the work 
is fixed at a date later than that at which 
a bill could be filed to enforce a Mechanics' 
lien, there is an implied agreement that 
no lien shall exist.

Hut, if, by the contract, a promissory 
note or other security for the price of the 
work is to be given within the time for 
enforcing a Mechanics’ Lien, the implied 
agreement to waive the lien is conditional 
upon the giving of the note or other 
senility. Ritchie v. Grundy, 7 M. It. 532.

2. Taking promissory note for 
amount of claim.

Notwithstanding sub-section (c) of 
section 24 of The Mechanics' and Wage 
Earners’ Lien Act, R.S.M. 1902, e. 110, 
if a person, claiming a lien under the Act, 
takes a promissory note for the amount

WH>

and discounts it, he thereby forfeits his 
right to a lien. John Arbuthnot Co. v. 
Winnipeg Manufacturing Co., 16 M. K.
401.

3. Taking and discounting promis
sory note for claim.

The provision in sub-sect ion (r) of 
section 21 of The Mechanics’ and Wage 
Earners’ Lien Act, R.S.M. 1902, e. 110, 
that the acceptance, by a person claiming 
a lien under the Act, of any promissory 
note for the claim shall not merge, waive, 
pay, satisfy, prejudice or destroy any lien 
created by the Act, unless the lien holder 
agrees in writing that it shall have that 
effect, does not protect the lien holder if 
he discounts or transfers such note, and in 
that event his lien is lost.

Edmonds v. Tiernan, (1892) 21 S.C.R. 
400, followed. Xational Supply Co. v. 
Horrobin, 10 M. R. 472.

X. Miscellaneous Casks.

1. Certificate of lis pendens, form of
—Commence ment of action to enforce, lien.

Under section 22 of The Mechanics’ 
and Wage Earners’ Lien Act, R.S.M. 
P.HI2, e. 110, in order to preserve a me
chanic’s lien, it is necessary, besides 
commencing an action, to register a 
certificate of lis {tendons in respect t hereof, 
according to form No. 0 in the schedule, 
in the proper registry or land titles office 
within the time prescribed, and a certifi
cate that some title or interest in the land 
is called in question, without any reference 
to a mechanic’s lien, is not a sufficient 
compliance with t In- statute.

Although the lien may be registered 
before commencing or during the progress 
of the work, yet an action t hereon cannot 
he commenced before completion. Curtis 
v. Richardson, 18 M. R. 519.

2. Different properties separately 
owned -One lien against owners of different 
properties—The Mechanics' and Wage 
Earners' Lien Act, 1898.

A mechanic's lien registered against 
two lots of land owned by different persons 
in respect of work done upon two 
houses, one on each of the lots, on the 
order of one of the owners and for an 
amount claimed to be due for the work on 
both houses, without apportioning the 
amount as between the two, cannot be 
enforced under The Mechanics' and Wage 
Earners’ Lien Act, 1898, nor can effect be
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given to the lien us against one of the lots 
only for the proper amount.

furrier v. Friedrich, (1875) 22 (lr. 248; 
Oldliebl v. Harbour, ( 1HSS) 12 1’. It. 554, 
ami liathbun v. Hay ford, (1862) 87 Mass. 
106, followed. Fairclough v. Smith, Ht M. 
K. 509.

3. Land out of jurisdiction -Personal 
remedy only.

Hchl, 1. Varying the decree made on 
the hearing (1 M. It. 39), that plaintiffs 
were entitled to a personal order against 
defendants, Hunter and Short.

2. Where lands are out of the jurisdic
tion, the Court cannot affect them other
wise than by proceedings in personam, and 
cannot therefore enforce a mechanics’ lien 
by sale of land out of the jurisdiction. 
Chadwick v. Hunter, 1 M. It. 363.

4. Reserve of percentage of contract
price Payments to material men and 
wage-earners out of the reserve—Liability of 
owner for full amount of reserve.

The owner of a building in course of 
erection, when the contract price exceeds 
815,000, being required by section 9 of 
The Mechanics’ and Wage Earners’ Lien 
Act, R.S.M. 1902, c. 110, to keep back 
fifteen per cent, of the amounts from 
time to time earned by the contractor 
and retain such percentages until thirty 
days after the completion or abandonment 
of the contract for the benefit of sub
contractors who may become entitlnl to 
file liens under the Act, must reserve such 
percentages at his peril, and cannot 
afterwards, in an action by a person who 
has supplied materials, deduct therefrom 
any payments he may have made under 
section 10 of the Act for wages or mater
ials in order to prevent the filing of liens 
therefor, as section 10 at the end expressly 
says in effect that payments made under 
it arc not to “affect the percentage to be 
retained by the owner as provided by” 
sect ion

Carroll v. McYicar, (1905) 15 M.K. 
379, followed.

McArthur v. Martinson, 16 M. R. 387*

6. Wages, lien for — Meaning of 
“claim” in section 4—Personal remedy of 
workman against owner—Builders’ and
H......... - Id, BJ& M. 1908, e. n

1. A workman under a contractor 
engaged in the repair of a building for the

owner is entitled, under sections 9 and 12 
of The Mechanics' and Wage Earners’ 
Lien Act, R.S.M. 1902, c. lit), to a lien 
on the building for his unpaid wages to 
the extent of the twenty per cent, of the 
layments made that the owner should 
lave held back from the contractor but 

did not.
Carroll v. McYicar, (1905) 15 M. R. 379» 

followed.
2. A workman who has brought his 

action under the above Act, can not in 
that action avail himself of the jiersonal 
remedy given by The Builders' and Work
men’s Act, R.S.M. 1902, c. 14, against 
the proprietor for the full amount of his 
claim in cases where a pay list is not 
kept and the proprietor neglects to see 
that the workmen are paid.

3. The word “claim” in the second 
paragraph of section 4 of the first named 
Act, providing that no lien shall exist 
under the Act for any claim under twenty 
dollars, means the amount actually due 
to the claimant under his contract or 
employment, and not the amount to 
which his right or remedy against the land 
may on inquiry be found to be limited. 
Phelan v. Franklin, 15 M. R. 520.

See Amendment, 6.
— Building Contract, 5.
— Parties to Action, 10.
— Winding-up, 111, 2.

MEDICINE, PRACTICE OF.

Medical Act, R.S.M. 1902, c. Ill, ss.
62 and 63 Electro-therapeutics a branch 
of medicine—Massage not.

According to standard dictionaries 
electro-therapeutics, consisting in the 
treatment of diseases by means of elec
tricity, is a branch of medicine, and it is 
unlawful, under section 62 of The Medical 
Act, R.S.M. 1902, c. Ill, for a person not 
registered under the Act to practise ns an 
electric-therapeutist for hire, gain or hope 
of reward ? and under section 63 such 
icrson cannot recover any fees or charges 
or such treatment.

Massage, although a branch of thera-

(leutics, is merely a skilled manipulation 
iv external pressure of the muadee and 

tissues and, not depending for its efficacy 
upon the introduction or application of



MEMORANDUM IN WRITING. 700000

any other clement, cannot be considered 
to be a branch of medicine.

liegina v. V alien u, (1900) 3 Can. (>. 
('as. 13f>, followed. Bergman v. Bond, 11
M. R rm.

MEMORANDUM IN WRITING.n •* u
See Statute ofJI’havds.

Vendor and Purchaser, VII, 9.

MENACES.

See Criminal Law, V. 1, 2.

MERGER

Subsequent incumbrance -Mistake 
Utica st of equity of redemption,
\\ lieu the owner of an estate in fee pays 

olT a charge, or the owner of a charge 
acquires the equity of redemption, the 
result is that the charge merges and lets 
m any subsequent incumbrance, unless an 
intention to keep the charge alive is 
expressed in some way, and the onus of 
proving such intention rests on the party 
contending that there has been no merger.

The plaint ilTs held a mortgage on certain 
lands for a large amount, and arranged 
with the mortgagor to take a nuit claim 
deed from him, and to release him from 
all liability on the mortgage, acting in the 
belief that they would thus acquire the 
whole estate free of incumbrances. Their 
solicitor, however, having overlooked a 
registered judgment in favor of the de
fendant, the latter claimed that there was 
a merger, and that his judgment was now 
a first lien on the lands.

The plaintiffs filed a bill to enforce the 
execution of a release of this judgment.

Ihld, that a merger had taken place, 
and the relief asked for could not be 
granted, but that the plaintiffs were 
entitled, on the ground of mistake, to a 
decree declaring that the amount due 
under their mortgage should be a charge 
on the land in priority to the defendant's 
registered judgment. Dean anil Chapter 
of St. Joh tin Cathedral v. MacArthur, 9 M. 
R. 391.

Set Mortgagor and Mortgagee, VI, 8.
— Principal and Surety, 5.
— Vendor and Purchaser, III, 2.

MILITARY LAW

Enlistment in Active Militia -Ser
ein ronlin to d after expiration of term of 
cnlistim nt Militia Art, l{.S.C. 1906, c. 
41, ns. 23, 71 - Habeas Corpus.

The applicant was a member of a 
permanent corps in the Active Militia of 
Canada. His term of enlistment expired 
on 18th June, 1908, but he continued in 
the service. Being arrested and im
prisoned by order of the colonel command
ing on a charge of conduct to the prejudice 
of good order and military discipline, and 
held to await trial by court-martial, he 
applied for his release on habeas corpus. 
lie had not applied for his discharge <>r 
been legally discharged or dismissed from 
t he force.

Held, that, under sections 23 and 71 of 
the Militia Act. R.S.C. 1906, c. 41, the 
applicant was still subject to military law, 
and should be handed back to the custody 
of the military authorities. Be Harris, 
19 M. R. 117.'

MINISTERS OF THE CROWN.

See Crown Lands, 1.

MISFEASANCE.

See Municipality, IV, 2.

MISJOINDER OF PARTIES.

See Amendment, 5.
— Contract, XI. 2.
— Railways, VII, 2.
— Warranty, 1.

MISNOMER.

See Amendment, 6.
( api \s, 4, 6.

— Chattel Mortgage, V, 6.
— Company, IV, 11.
— Fraudulent Preference, VI, 5. 

Re it Property Act, 1,6.
— Sale of Land for Taxes, IV, 3.
— Statute of Frauds, 6.
— Taxation, 1.
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MISREPRESENTATION.

1 Action of Deceit.
II. Damages.

III. Election to Affi i»m Contract.
IV. Rescission of Contract for.

V. Other Cases.

I. Action of Deceit.

1. Damages.
The only damages recoverable in an 

action of deceit, based upon false repre
sentations inducing the plaintiff to pur
chase property, are the difference between 
the price paid for the thing purchased and 
its real value, and when the plaintiff has 
sold the property at a profit he can recover 
no damages, although he has failed to 
realize the profit he could reasonably have 
expected if the representations had been
n/'t"db v. Derry, (ISSU) 37 Ch. I). 541, 14 
\ .( .237; Met anntlc. Wright, 11003] 1 Ch. 

Alt», and Stnic v. Pritchard. 17 M.R. 221», 
followed. Rosen v.Lindsay, 17 M.R. 251.

2. Damages Amendment.
On the 25th of June, 1906, the defend

ants, acting as agents of the Ontario and 
Saskatchewan Land Corporation, gave the 
plaintiff Steele an option in writing to pur
chase all the lands of the Company in 
certain named townships, being about 
IS,000 acres, at St>.(>() per acre and took 
Steele’s cheque for a deposit of $5,(MX) on 
account. There were not funds in the bank 
to pay the cheque and the defendants 
urged Steele to provide funds. Steele 
then, at a meeting of the parties heir on 
the 28th of June, introduced his eo-plain- 
tilTs, Powell and Buell, to the defendants. 
Rowell and Buell were then induced to 
join Steele in the purchase and acquired 
a two-thirds interest in it and funds were 
provided to make the $5,(MM) payment. 
The plaintiffs alleged that the defendants 
induced Powell and Buell to go into the 
purchase by representing at that meeting 
that the purchase included all the land 
that the Company ever owned in the 
townships mentioned and that such repre
sentation was false as some of the best of 
its lands had been previously sold. After 
discovering the mistake the plaintiffs 
completed the purchase and later disposed 
of the bulk of the lands at a substantial

The statement of claim was based on the 
contract of 25th June and on the allega-
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tion that the defendants by fraudulent 
misrepresentations induced the three 
plaintiffs to enter into it, and damages 
were claimed, as in an action of deceit, for 
loss of the profits that would have been 
made if the plaintiffs had received the 
lands that the Company lyul previously

The trial Judge found that the plaintiff 
Steele had not been induced to enter into 
the purchase by any misrepresentations 
of the defendants, but found a verdict for 
the other plaintiffs against both defendants.

1C Id, on apjH'al, that, as the plaintiffs 
Powell and Buell had not made any inde
pendent contract with the defendants for 
the purchase of the lands in question, but 
had only acquired an interest with Steele 
in the option which he had previously 
secured, their only remedy for the alleged 
false representation would be by an action 
of deceit for that they had been thereby 
induced to enter into the agreement with 
Steele for the acquisition of an interest 
with him in the option, to which action 
Steele would not be a proper party, and 
that, as the issues and evidence in such an 
action might be widely different from 
those in the present action, an amendment 
of the pleadings setting up such new case, 
first asked for at the hearing of the appeal, 
should not be allowed, and that the action 
should be dismissed, without prejudice, 
however, to the right of Powell and Buell, 
if so advised, to bring a new action on the 
grounds above indicated.

Held, also, /*r Vhippen, J. A. After 
discovering the alleged fraud the plaintiffs 
might, if the facts they alleged were true, 
have sued the Company for the return of 
their $5,(MM) deposit or brought an action 
of deceit against the defendants, laying 
their damages at the amount paid out. 
Instead of that, however, they exercised 
their privilege of making a new contract 
directing the Company to retain, as part 
of the purchase monev thereunder, the 
85,(MM) previously paid for the option. 
The plaintiffs, having thus received back 
the only money from which they were 
parted by the alleged misrepresentation, 
cannot further recover by way of damages. 
It being admitted, further, that the plain
tiffs suffered no loss by reason of their 
purchase, but made a substantial profit 
>y the resale of the lands, they could re
cover no damages for having been induced 
to enter into the contract.

McConnell v. Wright, 11003] 1 Ch. at p. 
554; Peek v. Derry, (1889) 27 Ch. 1)., at p. 
541; Smith v. Holies, (1SS9) 132 V S R.
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125, and Sigafus x. Porter, (11HH1) 179 
V.S.R. 1 Hi, followed. Steele x. Pritchard, 
17 M R. 220.

II. Damages.

1. Costs of uselessly defending suit.
The plaint iffs, aevoreling to the findings 

of fact, had been induced by the misrepre
sentations and fraud of the defendants 
to purchase a horse for $ I lm m i and to 
give the defendants their promissory 
notes therefor, hut such notes had been 
indorsed for value to the Rank of 
Hamilton before maturity, so that the 
plaintiffs had no defence to the Rank’s 
claim on the notes, and they had ample 
means of informing themselves on that 
point. They, however, defended the 
Rank’s suit, but unsuccessfully.

Held, that, in this action, which was 
brought to recover damages for the de
fendant's misrepresentations, the plain
tiffs could not add their costs of needlessly 
defending the Rank's suit to their other 
damages, but must be limited to the 
amount due on the promissory notes 
together with the costs of the present 
action only.

Godwin v. Francis, (1870) L.R. ô C-.P. 
at pp, 305 «V 307, and Pooch v. Thompson, 
(1830) 1 C. & I*. 194, followed. Marwick 
v. Walton, 18 M.R. 245.

2. Measure of damages -What con
stitutes a “clean” farm—Future damages, 
recovery of.

This was an action in which the plaintiffs 
sought to recover damages for fraudulent 
representations whereby they were in
duced to lease the farm of the defendant 
at a very high rental. The false repre
sentation proved was that the farm was a 
clean farm, whereas in fact it was full of 
weeds.

Held, that the proper measure of 
damages in such a case is the one adopted 
in Peek x. Derry, 37 Ch. 1). 541, namely, 
to ascertain the difference between the 
price paid and the actual value to the 
plaintiffs at the time of the contract. The 
market value is not to he considered, and 
the true question is Was the farm when 
taken worth the rental which the plaintiffs 
agreed to pay, and if by reason of the 
existence of weeds it was worth less, how 
much less was it worth?

Damage's were allowed to the plaintiffs 
on this principle* at one dollar pe*r acre for 
the cultivates! land feir each of the* two 
years for which they had taken the* farm.

Held, also, that, although the lease* hael 
still a year te» run afte*r the e*ommi‘ne*i*- 
ment of the* act ion, the* plaintiffs e*emld 
nevertheless recover all the*ir ehunage*s in 
this action, there* he-ing only one e*ontract, 
and no right to bring a sereine I action under 
it.

H> hi, also, that the* e-xpresaion "clean 
farm" eloe*s not mean a farm absolut e-lv 
fre*e* frean weexis, but only one on which 
there* were not we*e*els in such quantity's as 
to be* materially injuriems to the crops.

The elefenelant counte*rclninieel $100 
fe»r re*nt due* uneler the le-ase*.

Held, that he* was e*ntitlcd te> this 
amount, and that the* defeme-e of frauel 
could not avail against it, fe>r the* plaintiffs 
had the* use* eif the* land and the* e*eintrae*L 
was still in fore*e*, the bringing e»f the action 
for damage's be*ing itself an atlirmune*e of it. 
Johnstone x. Hall, 10 M R. 101.

111. KLECTIefN re) AFFIRM CONTRACT.

1. Laches Ptiscisswn of contract Pal
ification hy delay after knowledge of the 
fraud Liability of principal for misrepre
sentations of agent - Damages.

1. A plaintiff asking for the re-se-issiem 
eif a contract feir the* exchange of pro- 
pert ie-s, which the* Court tinels he* was in- 
eluevel to enter into by the frauelule*nt 
inisre*pre*se*ntations eif the* defcnelant, will 
not lie* he*ld te» have e*le*e*tcxl to ratify the* 
contract by suhse*e|ue*nt dealings with the* 
projierty transferre*d to him or by elelav, 
if he brings his action within a mise niable* 
time* after he* gets full knowledge of the* 
falscheaxl of the* repre-sentatieins.

2. A principal will be liable* for misrepre- 
sentat ions maele by his agents in thce-ourse* 
of his agency to the* full extent of the* 
damages suffered by the party defrauelexl, 
and his liability will ne it be* limitée! to the* 
extent tei which he* actually preifitexl by the 
transactiem impeached.

Harwich x. Fnglish Joint Stock Hank, 
L.R. 2 Ex. 259, feilleiwcel. Gardiner x. 
Hickley, 2 W.L.R. 140.

2. By payment of money —Rescission 
—Waiver—Failure of Consideration- 
Amendment—Parties—Right of action.

One W. F. Doll having made an agree
ment feir the* sale* eif all eif the shares eif a 
jewellery company to M. and S. for 
915,000, the par value being 925,000, the 
ele'fenelant was ineluceel to join with M. anel 
S. in the* purchase, the* prier being re*pre>- 
semteel tei him as $25,000, anel he gave* his 
notes for $0,000 directly to Doll anel ac-
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. ptcd :i transfer of $ti,00() of .stock, the 
rest of the shares being transferee! to M. 
;iin 1 S. for tin’ balance of the real price.

The plaintiff, to whom \Y. I". Doll had 
indorsed the notes given by defendant, 

i. (| in this action upon one of them which 
i lie defendant refused to pay, claiming that 
the payee of the note had been guilty of 
fraud and misrepresentation in tin- sale of 
the shares and that the plaintitT was not 
the holder of the note in due course 
or an endorsee for value. The 
trial Judge found as a fact that there had 
been material misrepresent at ions by \\ .
I . Doll which induced the defendant to 
enter into the contract of purchase and sign 
thi' note in question, but also that defend
ant, after he became aware of the misrepres
entations, did not repudiate the contract, 
hut along with M. and S. continued to 
carry on the business, and long afterwards 
paid two of the notes originally given, and 
renewed others with the idea as he said 
of putting off Doll until he could secure 
further evidence of the fraud, and that 
re.-titution could not be made if the sale 
were rescinded.

Held, following Campbell v. Fleming, 1 
\. A: K. 40; Sharpleu v. Louth ami Fast 

t'o-ist IF y Co., 2 Ch. Î). (563, and Morrison 
. The Universal Marine Ins. Co., L.R. S 
Lx. 11)7, that the defendant had waived 
misrepresentation and that the plaintiff 
was entitled to a verdict for the amount of 
the note and interest.

Held, also, per Kill am, .1.
1. The evidence before the Court, stand

ing by itself, might seem to warrant the 
granting of relief to the defendant on the 
ground that W. F. Doll had fraudulently 
obtained a larger sum for the shares con
veyed to the defendant than hi* was en
titled to, and that the plaintiff was only 
the holder in trust for him, and on the 
ground of failure of consideration for a 
definite portion of the $6,000 of notes, 
following Heck v. Kantorowicz, 3 K. <V J. 
242.but, as no case for relief on that ground 
had been set up in the statement of defence 
or at the trial, it would not be proj>er to 
give effect to it now, or to allow any 
amendment of the pleadings at this stage, 
as the plaintiff might have made her case 
stronger at the trial if she had been called 
upon to do so.

2. The evidence showed that the sale 
impeached by defendant was a sale of the 
shares en bloc to three parties for a single 
consideration and, following Morrison v. 
Furls, 5 O.R. 434, that the purchase could 
not be avoided by the defendant alone us

to some of the shares, but if rescinded at all 
it must be so as between all of the pur- 
shasers on the one side and Doll on the 
other, and as to the whole subject of the 
sale, and for this no cast had boon made. 
Doll v. Ilou'ard, 11 M.It. 577.

3. Rescission of contract Sale of 
land -Secret /ta y ment by vendor to pur
chaser's agi nt.

Defendant was induced by his agent to 
agree to buy plaintiff’s farm for $1,850, 
although plaintiff’s price for it was only 
$1,800. lie paid $250 in cash and went 
into iMissession. It was represented to 
him that there were SO acres of cultivated 
land on the farm, but it turned out that 
there were only about 58 acres. On 
discovering this he asked to have the 
agreement cancelled and his money re
turned, but this was refused. He then, 
on the advice of the same agent, raisisl a 
crop on the farm and remained in jnisses- 
sion for over a year but refused to make 
the further payments agreed on.

Plaintiff then brought this action to have 
the agreement cancelled and tin* money 
h<* had received forfeited. At the trial 
it came out that the plaintiff had paid 
the agent $50 out of the money paid by 
defendant, who asked to have the agree
ment. cancelled and his money refunded

Held, without deciding whether de
fendant by his inaction had lost his right 
to repudiate the bargain on account uf 
the shortage in the cultivated area, and 
distinguishing ('am/Jh-11 v. Fleming, (1834) 
1 A. tY K. It), that, on account of the newly 
discovered secret payment by plaintiff to 
the defendant’s confidential agent, the 
defendant had the right to ask for can
cellation of the sale and repayment of the 
$250, with costs of action.

Panama, Ac., Co., v. India Rubber, Ac. 
Co., (1875) L.R. 10 C'h. 515, followed. 
Murray v. Smith, 14 M. R. 125.

4. Contract — Rescission — Damages.
1. A misrepresentation by the vendor's

agent, without the knowledge of the 
vendor, ils to the locality of the land sold, 
although innocently made, will, if relied 
on by the purchaser, be sufficient to entitle 
him to rescind the contract, although he 
had the means of knowledge of the true 
location before he entered into the agree-

Rau'lins v. Wickham, (1858) 3 De (1. 
à J. 317. and Dent/ v. Peek, (1889) I 
A. ('. 337, followed.
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2. Hut, wlirn lin- purchaser failli! to 
1‘onipliiin of tlx' misrepresent ation within 
:i reasonable tinir after In- became aware 
of tlv true location of the projierty anil 
iiroini.Mil tliv vendor to pay the next 
instalment of the purchase money due 
under the ngni'inent after it was overdue, 
saying that lie was then a little short of 
money, it should he held that lie had 
eleetiil to affirm the rontraet and had lost 
his right to rescind it.

('laugh V. I.nudon «V \. II Ry. ('a.,
is, i | i: 7 124, followed
Verdict for the amount payable under 

the contract in this ease, without prejudice 
to any right the defendant might have to 
recover in another action any damages lie 
had sustained by reason of the misrepre
sentation set up, no such relief having 
Ini'll claimed in this action. IIV/V v 
Mi Arthur, |s M |{. :«).

IV. Hi;si ihsiox op Contract for.

1. Appeal from trial Judge's finding 
of fact S/srilie /h rfonnann M i.<n . - 
si illation as to gnat it g of laiut pare hast •I 
l inml ('anal im/ilor.

Defendant resistnl the plaintiff's claim 
for specific performance of a contract for 
the .-ale of a farm to him. alleging that lie 
had wholly relied on the plaintiff's repre
sentations that the land consist nl of a 
black sandy loam IS to 21) inches deep 
with c|a\ bottom, free from white sand 
and worth *10 per acre, and that these 
representations were all untrue. The 
defendant had not in*|Ki't«il the land 
before purchasing, but had consulted 
parties other than the plaintiff as to the 
quality, location and value of the proper t v.

The trial Judge's findings of fact, boih 
as to the alleged representations and as 
to their falsity, were adverse to the defend
ant .

The Court, while expressing doubt as to 
whether, upon the written evidence, they 
would have decided in the same way,

Held, that the verdict of the trial Judge 
ill t his cose could not properly be reversed.

The trial Judge had held that, apart 
altogether from the conflict of testimony, 
the defendant could not succeed in having 
the contract rescinded on the ground set 
up, as public policy requires that fiereons 
should be expected to exercise ordinary 
prudence in their business dealings instead 
of calling on the courts to relieve them 
from the consequences of their own 
inattention and negligence, citing Atl'roml

70S

v. Small, (1888) (» Cl. A 1\ 2.42. and 
Slaughter v. (a rson, ( 1K7I Id Wall. (V.S 
d7'.l.

I’kkdue. J.A.. dissented from thisopinion, 
following Redgrave v. Hard, (1S81) 20 Ch 
D. 1, and Smith v. I ai ml ('or/tarai Uni, 
(lSSfi) 2H ( 'h. I). 7. Hannah v.drahani 
17 M. H. M2.

2. Evidence Waiver County Court 
Rales of equity Sew trial

In an action upon a note given for the 
purchase of a machine, the defendant 
pleaded that he purehasiil ii|M>n the 
plaintiff's false representation of the ag< 
of the machine.

lie learned the true age on the 28th of 
September. On the 9th October plaintiff 
wrote him for payment of another note. 
The defendant answered on 10th No
vember remitting *1110 on the other 
note. On the ldth November plaintiff 
wrote for payment of the machine note. 
On the 20th of November plai. tiff first 
complained of the misrepresentation, lb 
returned the machine in the following 
month. The jury found a verdict for 
plaintiff. The county Judge ordered a 
new trial and the plaintiff ap|x*alcd.

Ill Id, 1. I hat the evidence of parol 
misrepresentation was admissible although 
a written warranty was given.

2. When a county court Judge i« 
dissatisfied with a verdict, and orders n 
new trial, his decision will not be reversed 
unless it can be shown that he was clearlv

•t. It is no answer to a charge of mis
representation that the deceived part\ 
had the means of verification at hand.

4. If the representation was untrue, and 
made recklessly and without reasonable 
ground for belief in its truth, the contract 
might be rescinded.

f». (ienerally speaking the circumstances 
that will support an action for deceit will 
justify a party in rescinding the contract.

ti. In the county courts the rules of 
equity as to the rescission of contracts 
prevail, rather than the rules of law.

7. The delay in complaining of the 
misrepresentation was evidence only of an 
intention to confirm the contract, and 
did not necessarily estop the defendant.

Ver Killam, J. As the jury may have 
proceeded ii|H>n the ground that by the 
delay the defendant had elected to affirm 
the contract, the verdict should not be 
disturbed. Watson Man a fuel a ring Co. v. 
Sto •- M l! 116
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3. Secret payment by vendor to pur
chaser’s agent Sale of la ml -Improve- 
mills hg n min Injun rescission —Occit/xi- 
, 'mi mit. S/mrling v. Iloulihan, 14 M.R. 
134.

Sii Mniron v. Smith, 14 M.R. 125. 
Supra 111. 3.

4. Warranty or Misrepresentation
1'iiiuiliiUnl concealment of unsoundness of

The plaint iff filed his bill setting out 
i hat the defendant hud, by false and fraud
ulent representations as to the soundness 
mi the animal, induced the plaintiff to pur- 
■ li'i-r a stallion for $000, and to give his 
promissory notes therefor, secured by a 
mortgage on his farm, and claiming a res- 
. i'-iun of the contract and cancellation and 
delivery up of the notes and mortgage.

The plaintiff, during negotiations for 
i In1 >ale, having asked for, and the defend
ant having promised to give him, a war- 
i mi y as to soundness, etc., the defendant, 
after the sale and delivery of the horse was 
complete, sent to the plaintiff a paper 
worded as follows:—“l certify that the 
hoise, Pride of Oxford, etc., has been an 
average foal getter while in my possession, 
but what he will do I cannot say, under 
other management,” and signed by himself.

« ounsel for the defendant contended 
that this was a warranty, and that the 
plaintiff’s rights were limited to whatever 
in- could claim under it; that there was no 
warranty as to soundness, and that evi
dence could not he received of any war
ranty or misrepresentation outside of the 
written warranty delivered.

The Judge found on the evidence in 
lavor of the plaintiff, and

lhhi, That all the circumstances con
nected with the sale could be inquired into 
and that the evidence fully justified the 
conclusion that the defendant had been 
guilty of fraudulent concealment of disease 
from which the horse was then suffering, 
and from which lie died a few months 
afterwards; also that the plaintiff was 
entitled to have his contract rescinded, 
and to a decree as asked for in the prayer 
..I" the bill.

Derry v. Peck, 14 App. Cas. 337, and 
Ifi i him it v. II uni, 20 Ch. D. 1. followed. 
liuthl v. McLaughlin, 10 M.lt. 75.

V. Other Cases.
1. Materiality of -,Fraudulent npre- 

• ntatinn—Sah of In ml—Rescission of

A representation bv the purchaser of 
land to the vendor that lie was buying for 
himself and not for a third party to whom 
he knew the vendor would not sell, al
though false, is not a representation mater
ial to the contract or one resulting in any 
damage to the vendor as its immediate 
and direct consequence, so that a sale 
which the vendor was induced to make 
by such false representation cannot be 
rescinded on the ground of fraud.

Ihll v. Macklin, (1KS7> 15 S.C.R. 57ff, 
followed. XichoUon v. Peterson, IK M.R. 
It Hi.

2. As to the quality of land Action 
of deceit—Contract -Representation not 
amounting to a warranty.

The defendant, on the negotiations for 
the sale to the nlaintiff of a number of 
parcels of wild land, represented to the 
plaintiff's agent that they were a fairly 
good lot of farm lands He had not seen 
the lands and did not state that he had. 
Ii turned out that a large portion of tIn
lands was not good enough for farming 
purjxises.

Held, that the plaintiff could not succeed 
in an action to recover damages by reason 
of the defendant’s representations, which 
should be considered merely as expressions 
of opinion not amounting to a warranty 

I)e Lassalle v. (iuihlford, [19011 2 lx.It. 
221, followed. Meg v. Simpson, 17 M.R. 
51)7.

Affirmed, 42 H.C.R. 230.
Sn Bills and Notes, VI. 3.

(’HViteii Lands Act, 1.
( Ionbtin n in w Law, s 
Contrait, VII, 1, 2. 3; XI, 1; XV,

lo
— Evidence, 28.

Injunction, 111. 3, 4.
— Pleadino, XI, 15.

Principal and Aoent, II, B; V, ti.
— Ratification.

- Salk ok Goods, IV, 1.
— Sale of Land for Taxes, I. 2. 

Solicitor and Client, I, 2.
- Trustee and Cestui Qi e Trust, 1 .

— I ndue Influence.
Vendor and Purchaser, VI, 7, 8, 17.

MISTAKE.
1. Election to affirm voidable con

tract Rescission of contract.
1. The mistake of one party to an agree

ment for the purchase of land as to the
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amount uf land purchased, when the mis
take ih not known to the other party and 
there is nothing in the language or conduct 
of the other party which led or contributed 
to the mistake, dois not give a right of 
rescission unless a hardship amounting to 
injustice would be inflicted upon the party 
by holding him to his bargain and it would 
be unreasonable to do so.

Tam/tlin v. Janus, (ISSU; 15 Ch. I). 215, 
and Miller v. Dahl, (lMM; !» M It 111. 
followed.

2. If a purchaser of land enters into 
and retains possession of the land and pays 
two monthly instalments of the purchase 
money after he has found out his mistake, 
he should be held to have elected to affirm 
his contract and cannot afterwards have 
it rescinded. Slouski v. //##/>/>, 15 M.R. 
548.

2. Money paid in mistake Heronry 
of, from agent.

\\ here money was paid by the plaintiffs, 
through a mistake of fact caused by for
getfulness on the part of a clerk, to the 
defendants as assignees of IV, who was 
not in equity and good conscience entitled 
to retain it,

//(/</, that the money might he recovered 
back, but only to the extent to which it 
would be inequitable for IV to retain it.

The plaintiffs had agreed to make a loan 
to IV on mortgage of a building in course 
of erection, and would have made an 
advance of only $500 on account at the 
particular time in question; but, owing to 
the forget fulness of a clerk as to the amount, 
previously advanced, they issued a cheque 
tor $2,001) instead. It appeared, however, 
that, considering the advanced state of the 
building. IV was then entitled on the 
terms of the loan to have $1,0(17 paid over.

Ilthl, that the plaintiffs could recover 
only the difference between the $2,000 and 
the $1.067, and not the whole of the $1,500 
which they had overpaid by mistake.

Chamber* v. Miller, 13 C.B.N.S. 125, 
distinguished. Confetti ration Lift ,lw. v. 
Merchants' Hank, 10 M.R. 07.

3. Unilateral mistake S/teciJir jnr- 
fomumce of agreement—Mistake by one 
party, when ground of relief.

Specific performance of an agreement 
will not be refused on the ground of a 
mistake of one of the parties to it, where 
the mistake was not known to the other 
inrty, and there was nothing in the 
anguage or conduct of the other party 

which led or contributed to the mistake,

unless a hardship amounting to injustice 
would be inflicted upon the party by 
holding him to his bargain, and it would 
be unreasonable to hold him to it, or give 
the other party an unconscionable ad-

Tam/din v. Janus, 15 ('h. I). 215, 
followed. Miller v. Dahl, !» M. R. 411.

Sa Contract, VII, 3; IX, 3, 5; IX, .'V
MaLM'IOV* I’ROSKCl TION, 1 

PRACTICE, XX, B, 1.
Recti fh vtion ok Deed, 1, 2. 
Vendor and Pruett ask k, 111, 2.

MISTAKE OF SOLICITOR.

See Al'l’EAL FROM ORDER, 4.
Practice, 11, 1 : XII, 3.

MISTRIAL.

See Criminal Law, XIV, 1

MIXING OF ACCOUNTS.

See Garnishment, V, 7.

MIXING OF GQODS.

Set Money Had and Received.

MIXED JURY.

See Jcry Trial, I, 7.

MONEY HAD AND RECEIVED.

Recovery by cestui que trust of 
proceeds of his property received 
from trustee by another Mixing of
goods.

County Court appeal. Defendant ship
ped a quantity of wheat in a car from 
Blake Siding in Manitoba to Duluth with 
instructions that the wheat was to he 
unloaded at Roland and cleaned and dried 
at the plaintiff's elevator there. This



MONEY LENDERS' ACT. 714

was done and the wheat was thereby 
reduced in bulk to about 573 bushels. 
The plaintiff’s employees, in reloading it 
into the ear, supposing it to be the plaint
iff’s wheat, added about 260 bushels of 
liaintifT’s own wheat to make up a ear 
oad and forwarded the ear to its destin-

Detendant had obtained an advance of 
money from one Brown, the repayment of 
which he secured by transferring to Brown 
the bill of lading for the wheat with the 
agreement that Brown should sell it and, 
after deducting the amount of the loan, 
pav the balance to the defendant.

Brown afterwards sold all the wheat in 
the ear including plaintiff’s 260 bushels, 
received the proceeds, paid himself and 
accounted to defendant for the balance.

So far as appeared neither Brown nor 
defendant knew until afterwards that any 
of the wheat so sold belonged to plaintiff.

Plaintiff had a verdict in the County 
( 'ourt for the amount realized by defendant 
for the 200 bushels, and defendant 
appealed.

Held, (1) There was a mixture of goods 
by accident and the owners became 
tenants in common of the whole in the 
proportions which they severally contri
buted to it.

1/2) That Brown, as regards the wheat 
m question, stood in a fiduciary relation 
towards both plaintiff and defendant; 
that the proceeds of property sold by a 
trustee without the consent of the owner 
can in equity, when traceable, be followed 
as fully as the property itself, if uncon
verted, could have been; that, so long as 
such money can be definitely traced, it 
makes no difference that it has been 
mixed with other money; and that this 
rule applies, not only in the case of a 
trustee in the narrow and technical sense, 
but to any person in any kind of a fidu- 
■ iarv relation to others.

//urn's v. //urns, <1801) 29 Beuv. 110, 
and In rc Hallett, Kiaitchbull v. Hallett, 

INSOI 13 Ch. D 696, followed.
(3) That an equitable claim like the 

plaintiff’s in this action can now be enter
tained by a County Court.

(4) That no demand and refusal was 
necessary Indore action.

Per Bain, J.—That at common law. 
also, the plaintiff would have been entitled 
to recover from the defendant as for money 
had and received by the defendant for

Appeal dismissed with costs, lioblin v. 
Jackson, 13 M. R. 328.

See Bailment, 2.
— Chose in Action, 2. 

( )OMPANl, IV, 0.
El IDKNCE, 15.

- Sheriff, 5.

MONEY LENDERS’ ACT

1. Evidence H.S.C. IVOti, c. 122—* 
Assignment of salary Evidence of a loon - 
Evidence that accused vault a /tractice of 
lending at usurious rati Vrai testimony 
to explain written contract.

The prosecutor, on applying for a loan 
of #30, was required by the accused to 
sign a contract in the form of an assign
ment of his monthly salary for several 
months to commence at a later date, 
which was not to be acted on or notified 
to his employer in case lie should make 
the stipulated payments of $2.80 per week 
for 20 weeks, the first of which was to be 
made in four days. There was no cove
nant to make these payments so that the 
accused was without remedy in ease the 
prosecutor should die or fail to earn any

At the trial, the entries of the transac
tion in the books kept by the accused and 
oral testimony as to its nature were 
admitted to show that it was in reality 
a loan and not, as accused contended, a 
mere purchase of the prosecutor’s future 
salary earnings.

Held, that the oral testimony and 
entries in the book were admissible to 
show the real nature of the transaction and 
they sufficiently showed that it was a 
loan of money within the meaning of the 
Money-Lenders’ Act, H.S.C. 1906, e. 122, 
s. 11, and at a rate of interest greater than 
that authorized by that Act.

Held, however, that, under section 2 of 
the Act, the prosecutor should have given 
evidence to show that the accused had 
made a practice of lending money at a 
higher rate than ten per cent, per annum, 
and that, us no such evidence had been 
given, the conviction must 1h> (plashed. 
Ilex v. Clegg, 18 M. R. ».

2. Liability of salaried employee of 
person whose money is lent • Untry.

A person in the employment of another 
jierson, not a resident of Canada, whose 
money is lent, acting as the manager of 
his business, although paid by salary and 
having no share in the excessive interest
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charged, may be convicted tm a money
lender ululer the Moncy-Ijcndcrs' Act, 
R.S.C. 1000. e. 122, ami section 09 of the 
Criminal Code, /fix v. (U y un, Vf M. R. 
IW.

MONOPOLY.

Sn Ml M< ll'XUTY, I. 7. 
Sr it i a: r R.xii.xx \x.

MORTGAGE.

,SY# I VIT.111.-T. I.
Pxhtiks to Ai tkin, 7.

MORTGAGE SUIT.

Set MoltTliAiiOlt \NI> MoRTUAliKi:, \. I.
VI, 2, 12, 14

Vhaitk i:. X\ II. it; Will. 2;
\\\ III. I l

— Privity m < 'ontr.m t.
—• Rkctifk xtion or 1 )ia.n.

MORTGAGEE IN POSSESSION.

,SY# Moivrii.xiiOR \m> MouTii.xi.ta:, VI. II

MORTGAGOR AND MORTGAGEE.

I. VoRKrLOHVRF..
11. INTKHE8T.

Ill POWER OK S.AI.K.
IN. Redemption.
V. Sxi.K.

VI. Mist I U.ANKOl S.

I. KoRErLOSI'RK.

1. Implied covenant to indemnify 
mortgagor Fonrlnsurr mahr Itml Frn/i- 
vrh, Art Itiijhl nl nit mu m/ainst mnrlgai/or 
nii enn mint for ,Hl!,mint l.iubilit,y of 
Irointfcrn from mnrlfiagnr In iiulnnnifij him 
mini ns! inortgayn's lUiim for pai/nunt 
Itml Fro,» rifi Art, It S M 1902," e. 14H, 
ss. 89. 114, 1*20.

1. I'nder sections 114 and 120 of The 
Real Property Act, R.5.M. 1902. c. I Is. 
as they stood prior to the amendments of 
the Act I iv I ( I corgi' Y, e. Ilf, a mortgagee,

71H

even after foreclosure tinder the Act, may, 
if In* still retains the property, sue the 
mortgagor on his covenant for payment : 
and. therefore, in such a ease, a mortgagor 
xvho has transferred the proj>erty may call 
upon his purchaser to pay the mortgage 
money under the implied covenant to 
indemnify him set, forth in section SI) of 
the Act. "

Williams v. Hot, fVIlOi 44 SC.R. 1; 
Flail v. Ashhriiliji, IKti.’» 12 tir. at p. 
lot'.; ('ainphill v. 11 oh,la ml, > |S771 7 Ch. 
I> Itil», and HI a nl v. Marsh, (lKss | 
Teii I. R. 126, followed.

2. Payment by the mortgagor in such 
a ease is not a condition precedent to his 
right of action on the purchaser's obliga
tion to indemnify. Protection may be 
a third i d to the purchaser bv payment into 
Court for the proper application of the

('allin v. Itinn, ( |snn) M R. s, and 
Mnrhiint v. Marlilcait, (1892) V.» A R. 

729, followed. Xnblr v. ('aiii/ihell, 21 M. 
R. Ô97.

2. Opening foreclosure Itml Fm,,- 
• lit, All, It.S.M. 1902, r. 14S. ». 71.

Section 71 of The Real Property Act, 
R.S.M. 1902, c. I is, must lie read along 
with the other provisions of the Act, as 
section 92 dealing with triM*, section 70 
declaring the cases in which an action 
will lie against a registered oxvncr, and 
section 52 giving the Court power over 
certificates of title in any proceeding res
pecting land, and foreclosure proceedings 
conducted by the District Registrar, in 
the case of lands which have been brought 
under the Act, are no more binding 
betxxmi mortgagor and mortgagee than 
a decree and final order of foreclosure made 
by the ( 'ourt ; and, if the dealings between 
the parties, subsequent to the foreclosure, 
are shown to be such as would lie xutlieient 
in equity to open the foreclosure and let 
the mortgagor in to redeem, they should 
m the ease of lands under the Act have 
the same effect.

I ’ainphill v. Haul: of A'nr South Walls, 
Torrens Australasian Digest, p. 149, not 
followed.

Under the circumstances set out in the 
judgment it xvas held that the 
defendant xvas entitled to be let in to 
redeem the property in quest ion. Harms 
v. Ilairil, 15 M. R. 102.

Distinguished, Williams v. Hnx, 19 M.R. 
500, next ease.
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3. Equitable jurisdiction of Court
<11>, nitty ii/> foreclosurt■ /ironetlinys—Con- 

•I'tinii of statute*—lienI I’rofierty Art, 
M. 1902, r. 14H, ss. 71, 113, 111, 120- 

,v «» Kiln 7., c. 75, #. 3—Certificate of
hth, effect of.

After a mortgager of land under tin* 
1’, ;il Projierty Act has regularly obtained 
! final order of foreclosure from the 
DiMriet Registrar under section 113 of the 
\, i, and has had the same entered in the 

register as mentioned in Beet ion 111, and 
flits obtained a certificate of title for the 
|,iu|>erty, the Court has no power to open 
t 11• • foreclosure and allow the mortgagor 
,ii to redeem, although the circumstances 
:iir -uch that a final order of foreclosure 
mi.|e by the Court itself would be set 

- i|e and the mortgagor let in to redeem. 
Klfeet of section 71 of the Act as to 

certificates of title discussed.
Kiwi: of Xew South Walts v. ('am/ilsII, 

11 \ C. 192, and Assets ('am /hi a y v. Men 
I,,, jI905| AC 292, followed.

Kanos v. liairtl, 15 M.R. 1(‘>2, dis
tinguished.

Section 12»'» of the Act as amended in 
p.HHi, c. 75, preserving to the Court 
jurisdiction over “mortgages,” cannot be 
construed so as to destroy the effect of 
the plain language of sections 71 and 114. 
Williams v. liox, 19 M. R. 590.

( )n appeal to the Supreme Court ,
IIihi, that, under the provisions of 

-••etion 120 of the Manitoba Real Property 
Act, R.S.M. 1902, c. 14*, as amended by 
c tioti 3 of chapter 75 of the statutes of 
Manitoba, 5 & 0 Edw. \ II, the Court 
has jurisdiction to open up foreclosure 
proceedings in respect of mortgages fore
closed under sections 113 and 114 of the 
\ct, notwithstanding the issue of a 
certificate of title, in the same manner 
and upon the same grounds as in the case 

of ordinary mortgages, at all events where 
rights of a third party holding the status 
nl a bona fide purchaser for value have 
not intervened. Williams v. liai, II 
S.C.R. I.

Leave to appeal to Privy Council

4. Relief on payment of overdue 
part of mortgage debt, although 
whole amount payable under accel
eration clause in mortgage Kimf*

v , /; > V 1902, i i". R iU -'77. 
27s Ileal Pro fieri y Act, R.S.M. 1902, e. 
I Is. x. 117

Appeal from an order of the Referee, 
in an action for foreclosure and a personal 
order for payment. staying proceedings 
after judgment under Rule 27s of the 
King's Bench Act, R.S.M. 1902. - 10,
upon payment of the overdue instalment 
of principal, interest and costs.

lit hi, (1) The action was one for fore
closure within the meaning of Rules 277 
and 278 of the King's Bench Act, although 
judgment for the amount of the debt was 
also asked for.

(2) A provision in a mortgage that, 
upon default in payment of an instalment 
oi principal or interest, the whole should 
become due is not one against which 
equity will relieve as being in the nature 
ot a penalty : Sterne v. Heck, (lSt>3i 1 l)e 
< ; .1 A S. 595.

>3) Although Rule 27N says that pro
ceedings may be stayed in the action after 
judgment “upon paying into court the 
amount then due for principal, interest 
and costs,” the relief ordered could riot be 
granted to the defendant under that Rule, 
because, by virtue of the acceleration 
clause in the mortgage, the amount thin 
tlue, was the full amount of the principal 
debt, and equity will not relieve against 
such a provision.

(4) The defendant was entitled to the 
relief ordered by virtue of section 117 of 
The Real Property Act which provides 
that a mortgagor, under the circumstances 
appearing in this ease, may “pay such 
arrears as may be in default under the mort
gage together with costs to be taxed bv 
the District Registrar, and he shall there
upon be relieved from the consequences of 
non-payment of so much of the mortgage 
money as may not then have become due 
and payable by reason of hqise of time.”

t.5) Said sect ion 117 of The Real Prop
erty' Act, notwithstanding it is preceded 
and followed by sections relating only to 
mortgages registered under the new sys
tem, is not so limited, but expressly applies 
to all mortgages including those registered 
under the old system. Xational Trust v 
i ampbett, 17 M II 587.

5. Right to foreclosure.
A mortgage contained a proviso for 

redemption as follows: "Provided this 
mortgage to tie void on payment of $90U 
of lawful money of Canada, with interest 
at eight per centum per annum as follows :

Firstly, the said principal sum to hear 
interest at the said rate from the date 
hereof until the first day of Decefnber next, 
to tie then paid: atal thereafter, secondly.
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ihr said principal and the interest thereon 
to he payable by an annuity of $91.80 per 
annum for twenty years, being composed 
of the interest on the said principal at the 
said rate nf eight per centum per annum, 
and a sum for the progressive sinking of 
the debt, of 82.20 per centum per annum, 
siii’li annuity to be paid in half yearly 
payments of s 1.5.90 each on the first days 
of June and December in every year, the 
first of such payments to be made on tin- 
first day of June next.”

Ihl>l, on demurrer, that the instrument 
was simply a mortgage securing repayment 
of a Mini of money advanced by the 
plaintiffs, in instalments extending over 
a period of twenty years.

The fact that the plaintiffs had a power 
of sale did not prevent an application to 
the Court for foreclosure. To obtain a 
foreclosure of the equity of redemption, 
upon default in the payment of a mortgage, 
is what a mortgagee is entitled to.

In the ease of a mortgage where there 
has been default in payment, foreclosure 
is the appropriate remedy. Credit Fonder 
Frauro-Canadien v. Andrew, V M. R. 0.5.

11. I.NTKRKHT.

1. Compound Interest Huh of inhr- 
est nfler malurilg of mortgage "Till lln 
whole of the priori/ml mom g in pit id."

\ mortgage of real estate providnl for 
the payment of the principal money on July 
1st, I HNS, with interest at ten per cent, 
half-yearly, “on so much principal money 
as shall from time to time remain unpaid 
till the whole of the principal money is 
paid." There was also a proviso for com
pound interest as follows: “That, in case 
default shall be made in payment of any 
sum to become due for interest * * * *, 
compound interest shall be payable, and 
the sum in arrear for intends! from time to 
time shall bear interest at the same rate 
as the principal money secured by these 
presents; and, in case the interest and 
compound interest are not paid in six 
months from the time of default, a rest 
shall be made and compound interest shall 
be payable on the aggregate amount then 
due, and so on from time to time."

Held, that after the 1st July, 1888, the 
mortgagees were only entitled to six per 
cent, simple interest.

St. John v. Hgkert, 10 S.C.R. 278; 
People's Loan Co. v. Hrnnt. IS S.C.R. 202, 
and Pourll v. perk, 12 O R 102. lf> A.R.

138, followed. Manitoba and AMI". Loan 
Co. v. Parker, 8 M.R. 290.

Distinguished, Credit Fourier v. Srhullz, 
9 XI i: 70

2. Rate of interest after maturity 
of mortgage Contrart or damages, “ l'n- 
til the u'hole is fallu /mid and satisfied."

A mortgage of real estate provided for 
the payment of the principal money at the 
expiration of five years from the date 
thereof, together with interest thereon at 
the rate of nine tier cent, per annum, “until 
the whole is fully paid and satisfied.”

Held, that, after the time fixed for pay
ment of the principal money, the mort
gagees were entitled to no more than the 
statutory rate of six per cent, per annum 
on i lie unpaid principal.

'The Peoples' Loan and De/sisit Co. V.
(irani, I s S.< *.R. 2ti2, followed.

Powell v. Peek, lô A.R. Ids, discussed.
Freehold Loon Co. v. Mr Leon, 8 M.R. 

I 111
Distinguished, ('redit Fourier v. Schultz, 

0 M.R. 70.

3. Rate of interest after maturity of 
mortgage "To In paid on all and an g 
IMii/ment in default."

A mortgage under the Act respecting 
Short Forms of Indentures contained the 
usual clauses, but, in addition thereto, 
there was the following.

"The said mortgagor covenants with the 
said ( ’ompany that the mortgagor will pay 
the mortgage money and interest, aiid 
observe the above proviso, and in the ease 
of default, at the said rate, compounded 
with rests each half year, to be paid on all 
and any payment in default, whether of 
principal or interest or both.”

Held, that interest was payable after 
maturity, at the rate of eight per cent, 
per annum.

The following eases distinguished:
People's Loan and Deposit Co. v. Cirant, 

18 S.C.R 202.
Freehold Loan Co. v. MrLean, 8 M.R. 110.
Manitoba and A". If". Loan Co. v. Ilarkir, 

8 MR 290.
(’redit Fourier v. Schultz, 9 M.R. 70.

III. Power of Salk.

1. Negligence in exercising.
The plaintiff claimed damages for the 

sale of his farm by defendants at auction 
under powers of sale contained in two 
mortgages, interest being in arrear. The
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|ini|H*rty was near Portage hi Prairie and 
m I hr fi llin' of a district of goixl farming 
laîiil. Tin* evidence shown 1, in the 
opinion of the Court, that the property 
was worth at least $3,500, and would have 
Drought that amount at an auction sale 
if propfrlv advertised. Defendants, how- 
• ver, sold it for $2,800 subject to unpaid

Ihhi, that defendants were liable fur the 
difference between the two amounts, be- 
••ause they had so negligently and care
lessly conducted the sale proceedings that 
the property was sacrificed.

The objections to the advertisement 
and sale were as follows:

1. There was no advertisement in any 
local newspaper; but only in a newspaper 
published in the town of Brandon, between 
-evcnty and eighty miles distant, and 
which was not shown to have any circula
tion in the neighbourhood of Portage la

2. The advertisement itself made no 
mention of any of the improvements on 
the farm, which had valuable buildings on 
it, and 100 acres ready for the next year's 
crop, but simply described the property 
as the X. K. 1 of section 22, township 12, 
range 7 west. It also contained a descrip
tion of another property to be offered for 
sale at the same time, as to which it stated 
that “the vendors are informed that on 
parcel one (1) there is a two-story dwelling 
house,” thus suggesting the inference that 
the plaintiff’s land was unimproved.

3. The sale took place at Brandon in
stead of Portage la Prairie.

Ahlrirh v. Carnida Permanent, ( 1897) 
24 A.R. 103, and National Bank of 
Australasia v.Vnitrd Hami-in-Hand, rtr., 
Co.,( 1H79) 4 A.(\ 391, followed, Carruthers 
v. Hatnilton Proindent and hum Society, 
12 M R. tit).

2. In mortgage registered under the 
Real Property Act -Possession of mort- 
i/aged premises held by mortgagee for statu- 
tory period—Real Properly Limitation Art, 
US AI. 1902, r. 100, *. 20— Real Pro/srly 
Art. R.S.M. 1902, r. 148, «». 7.r>, 110, 111- 
Larhes —Atquiesrenre.

1 A mortgagee under a mortgage of 
land registered under the Real Property 
Act, whether the power of sale contained 
in the mortgage may be exercised without 
notice or after notice, can only make a 
valid sale of the property, (1) by the direc
tion or order of the district registrar under 
section 110 of the Act, or (2) bv an action 
in the Court of King's Bench for fore

closure or sale; and, therefore, a pur
chaser from the mortgagee, although the 
latter be lawfully in possession and pur
ports to sell and convey the land, decs not 
acquire a title free from the mortgagor’s 
right to redeem, when such sale is not made 
under the directions or order of the dis
trict registrar or in an action in the court.

2. In such a ease section 111 of the Act 
does not apply so as to make the sale good.

3. Section 75 of the Real Property Act, 
which provides that “After land has been 
brought under this Act no title thereto 
adverse or in derogation to the title of the 
registered owner shall be acquired by any 
length of possession merely," means the 
same as if the word “merely” had been 
omitted, and o|>erates so as to prevent 
the mortgagee and all persons claiming 
under him from obtaining, under section 
20 of the Real Pro|ierty Limitation Act, 
R.S.M. 1902, e. 100, a declaration of the 
Court that the mortgagor’s equity of re
demption 1ms been lost, in consequence of 
adverse possession for more than ten years.

Belize Estate Co. v. Quitter, 11897) A.C. 
307, distinguished.

4. Neither can such a declaration be 
obtained, on the ground of the laches ami 
acquiescence of the mortgagor or his repre
sentatives, in an action by the purchaser 
asserting a title in himself and claiming to 
be registered as the owner of the land, 
relying only on such a sale as is referred to 
in above paragraph 1.

Smith v. National Trust Co., 20 M.R.

Affirmed, 45 S.C'.R. 018.
Leave to appeal to the Privy Council 

refused.

3. Sale by mortgagees under Hill to
restrain firoreedings under rovennnt De
murrer Inability of mortgagees to re-convcy.

A mort gagee who has bona fide exercised 
a power of sale contained in his mortgage 
deed, and who has thereby realized only 
part of the amount due, can proceed to 
enforce payment of any deficiency. He 
can so proceed against a surety as well as 
the original debtor; but, where the power 
of sale has not been exercised bona fide, 
and has been used for an impro|>er pur- 
poee, that is a defence to an action upon 
the covenant brought after such improper 
exercise of the power.

The defendants, having put it out of 
their power to n--convey to the plaintiffs, 
upon payment of the mortgage money, and 
having done this by an exercise of a power
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of siilo, which was not bona fidt, but 
intended to cut out the equity of redemp- 
tion, while still enforcing payment of the 
debt, were restrained from enforcing :i 
judgment which they had previously n- 
covcred on the covenant in the mortgage.

AY//;/ v. Imperial Loan, Ac., Co., II 
S.V.R. filti, commented on. ('ratty v. 
Taylor, 8 M. R. 1HH.

4. Short Forms Act, R.S.M. 1902,
C. 167 Qualijicalitm of language of Short 
i'onn Add il ion of /Haver to sell icithoal

The insertion of the word “calendar" 
before the word "month” in the words 
given in column one, number 18, of the 
second schedule to The Short Form.» \et, 
R.S.M. 1902, e. 157, does not prevent the 
mortgagee getting the benefit of the word
ing of the corrcs|Hinding long form ; and, 
where the words of the short form above 
referred to were followed by the words 
"Should default he made for two months 
a sale or lease may be made hereunder 
without notice,"

lh Id, that these words were effectual 
to enable the mortgagee to make a valid 
sale and conveyance of the whole estate 
mortgaged without giving any notice 
whatever of his intention to do so. //< 
Coller, 11 M. R 485.

5. “Without any notice” 1‘rirah 
sah irilhoid advertisement.

A mortgage "provided that the < 'om- 
pany the mortgagees) on default of pay
ment for two months may, without any 
notice, enter upon and lease or sell the 
said lands."

Ky statute 19 \ ie. i Man.), e. 42. s. ti. it 
was enacted that any mortgage containing 
such words should be deemed to contain 
tin' long form of words in the Vet respect
ing Short Forms of Indenture, (C.S.M., c. 
til. 2nd sell., 2nd col.. No. 13,j which 
provided a method of sale involving the 
service of a written notice on the mort
gagor.

IL hi. that a sale without notice to the 
mortgagor could not be upheld.

A power of sale permitted a sale "by 
public auction or private contract."

lh Id, that a private sale could be made 
without previous advertisement of it. A'«
Shan, 0 M. R. 805.

IV. Rkdkmition.

1. Constructive possession by mort
gagee of vacant lands Acknowledgment

to prevent statutory bar Acquiescenct and 
lav In* Construction of contract Condition 
in inane of side protecting purchasers— 
Exercist of /naver of sale by y icing agreement.

Action for redemption of a mortgage in 
fee covering several parcels of land given 
by plaintiff's predecessor in title. The 
mortgage became in default, 1st Jan. 1892 
The land was vacant and. by the terms of 
the mortgage, the mortgagor's right to 
possession ceased upon default, but tin- 
mortgagees had not taken actual posses
sion. Under the jHiwer of sale in the 
mortgage, tin- company had. between 
1899 and 1903, made sales of the different 
parcels to three several persons who were 
made co-defendants in the action. The 
purchasers had not only entered into agree
ments to purchase, but had paid portions 
of their purchase money, entered ipto 
possession and made improvements on 
the lands. The sales had been made 
without notice to the plaintiff, relying on 
the provision in the mortgage that "in 
default of payment for one month and 
t< n days the said mortgagees may without 
any notice enter upon the said land and 
proceed under and exercise tin- power of 
sale or lease Acre inafter conferred." There 
was no such power referred to after that 
provision, but the statutory power of sale 
under the Short Forms Act was contained 
m an nirlii r portion of the mortgage. The 
plaintiff allowed over ten years to elapse 
without making any payment on the 
mortgage or for taxes on the land. She 
knew of the making of two of the sales 
two years at least before commencing this 
action; but made no objection to any of 
them, although the Company had sought 
her co-operation in endeavouring to 
realize on the lands. Rv the time the 
action was commenced, the lands had so 
increased in value that it became worth 
while to redeem them, if possible.

Held, (1) reversing the decision of 
Math Kits, J., that the "possession” re
ferred to in section 20 of The Real Property 
Limitation Act, R.S.M. 1902, c. 100. means 
actual adverse possession and not a mere 
constructive possession of vacant lands by 
reason of the mortgagor being in default, 
and the plaintiff was, therefore, not barred 
by the statute.
Smith v. Lloyd, 11854 ) 9 Ex. 502: Agency 

Co. v. Short, i |S8S) 13 A.C. 799, and 
Huchnam v. Steivart, (1897) 11 M.R. 025, 
followed.

f2) That the plaintiff had, by her laches 
and acquiescence in the sales made by the 
mortgagees, lost her right to redeem.
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ArchboLl v. Scully, (1861) 9 II L. ('as. 
ami Suit v. Enelon, [18991 1 Ch. 

s73, followed.
i3i That the word “hereinafter” in the 

power of sale quoted should lie construed 
to mean “herein” or “hereinbefore” and, 
so construed, the power of sale was 
-officient and had been validly exercised. 
The Court will correct such an obvious

Wilson v. Wilson, ( 1854) 5 11. I,. Cas.
• lit. and Hurgough v. Edridge, (1827) 1 Sim. 
26V, followed.

i li The defendant purchasers were in 
any ease protected by the following clause 
in the mortgage: No purchaser under 
- aid power shall he hound to inquire into 
the legality or regularity of any sale under 
the said power or to see to the application 
of the purchase money.”

Dickie v. Angerstrin, (1876) 3 Ch. I). 
600, followed.

If an irregular or improper sale is made 
Iiv the mortgagee, the mortgagor has his 
reinedv bv wav of an action for damages:

1881 17 < 'h I) 134
tô) The agreements of sale entered into 

between the Company and the purchasers 
were valid exercises of the power of sale, 
and conveyances were not necessary.

Thurinv v. Markeson, (1868) L. R. 1 
(j. B. 97, followed.

tii The posting up on the lands, after 
the making of the sales, of a notice of sale 
prepared by the Company’s solicitors did 
not give the plaintiff a right to redeem. 
It was not the act of the purchasers and 
their rights could not he prejudiced by it.
( ampin 11 v. Imperial Loan Co., Is M. It. 
144.

2. Conveyance absolute in form, but 
given to secure debt Real Property Art, 
R.S.M. 1902, r. 148 Rial Property Limit
ation Art.RS.M. 1902, r. 100, *. 20—Con- 
struct ire jtossexsion by mortgagee of vacant 
land—Acknov'lcilgincnt to prevent statutory

The plaintiff claimed a right to redeem 
a parcel of land which she had in January, 
1891, caused to he vested in the defendant 
by a certificate of till" in fee simple under 
the Real Property Act in security for a 
loan of $200. payable in two months.

Plaintiff paid no taxes on the property 
after the transfer to defendant and had 
never paid anything on the debt, and al
lowed the matter to rest until October, 
1902, when she asked defendant for a 
statement of his claim. Defendant then 
sent plaintiff a memorandum showing,

726

among other things, the amount claimed 
to b# due on the $200 debt.

The land in question was vacant and 
continued to be so until this action was 
coimncnml in December, 1902.

Held, 1. The transfer of the land to de
fendant, having been given only as a 
security, had the same effect as a bare 
mortgage under the old system of regis
tration without redemise clause, coven
ant S| or provisoes.

2. At the date of the certificate of title, 
the defendant became entitled to the 
possession of the land as it wo$ vacant. 
and he should be deemed to have "obtained 
possession” at that date within the mean- 
iing of section 20 of The Real Property 
Limitation Act, R.S.M. 1902, c. 100, and, 
consequently, under that statute, plain
tiff’s right of action for redemption was 
barred by the lapse of over ten years.

Hueknam v. Steivart, (1897) 1 i M.R. 62Ô, 
followed.

3. An acknowledgment of the right of 
redemption given after the lapse of the 
statutory period is of no avail to the mort
gagor seeking redemption.

Sanders v. Sanders, 11881) 19 Ch. D. 
373, followed.

Rutherford v. Mitchell, 1Ü M.R. 390.
But see ('ampbell v. Imperial Loan Co.t 

18 M.R. 1Ô6 (ante).

3. Deed absolute in form but intend
ed only as a security Acknowledgment 
obtained by duress.

Plaintiff, in 1901, gave defendant a quit 
claim deed of the land in question a- 
security for a debt. Defendant after
wards paid the money required to procure 
title to the land from the Canadian North
ern Railway Company; but, up to about 
May, 1903, he recognized the right of the 
plaintiff to redeem the land on payment 
of what was then against it, viz., about 
$!H)0. Shortly afterwards, the defendant 
drove out to the plaintiff’s farm and told 
him that if he wanted the farm he would 
now have to pay $2,000 for it. In the fol
lowing November, the plaintiff went to the 
defendant’s office and received from him 
a letter written by the defendant, ad
dressed to the plaintiff's wife, offering to 
sell the farm to her upon certain conditions 
for $2.000, and the defendant at the same 
time induced the plaintiff to sign a letter 
agreeing to leave the place and all his 
improvements if the option to purchase 
was not exercised before the first day of 
November, 1904. When this last letter
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with signed, 1 hr* plaintiff was told by tin* 
defendant that lie must sign ii or leave the 
place. The plaintiff was then, to the 
knowledge of the defendant, in distressed 
circumstances financially.

Held, that this transaction was, on its 
face, most unfair and extortionate and, 
having been obtained by duress, the ack
nowledgment could not be allowed to 
stand in the way of the plaintiff's right to 
redeem which, up to that time, had clearly 
not been extinguished.

Ford v. Alden, i lsti7) I,.It. d Kq. at p. 
bid, followed. IVinthrop v. Huberts, 17 
MR 220.

4. After sale by mortgagee liml 
1‘io/h rty Art, U.S.M. 11*02. r. Ils, so, 
1 OS-112 Sitting oxide xatr for gross uiuler-

1. After sale proceedings regularly taken 
by a mortgagee of land under the Real 
I’roperty Act, It s M 1902, <•. I Is. pur
suant to sections 108 to 112 inclusive, 
whereby the property is sold to a bona 
Jidr purchaser who makes the first pay
ment called for by the terms of the sale 
and binds himself to complete the pur
chase, it is too late for the mortgagor to 
apply for redemption even if the pur
chaser has made default in strict compli
ance with his agreement.

2. The fact that, in such a case, the pur
chaser has not yet received his transfer 
from the mortgagee makes no difference.

Xational Honk of A uxtralaxia v. Cnilrd 
llond in llond Co, (1871*) 4 AX', dill, 
distinguished.

d. A sale by auction for Stsfit* of a pro
perty valued at $7200 is not a sale at such 
a gross under-value that equity should 
interfere to set it aside. Soit man v. 
McCall, 11* M R. 450.

6. Time to redeem.
Held, -There should be only one period 

of six months allowed for redemption, for 
all parties, mortgagor and subsequent 
incumbrancers. Hier v. Murray, 2 Nl.lt. 
:«7.

V. Salk.

1. After foreclosure Variation of de-

The Court has no power to direct a sale 
of a mortgaged property after foreclosure 
has been ordered, without the consent of 
the defendant, although it be shown that 
the mortgaged premises are not worth the 
amount due under the mortgage, ('redit

Foncier Franco-Canadien v. Schultz, 10 
AI.lt. 158.

2. Fraud on the Court— Decree for 
x<de Execution ixxued for bidance dut— 
Petition to set oxide proceedings.

A decree was made in a mortgage suit 
for sale of the mortgaged premises and 
payment of any deficiency after sale. 
The lands were knocked down to 1\ The 
Master made a report confirming the sale 
and found a large balance due plaintiff 
by ('. <V (1.. for which executions were 
issued; and the lands were vested in 1*. 
Subsequently, it was alleged on petition 
that plaintilT really held the mortgage as 
nominee and trustee of a certain company; 
that there was no real sale to 1\, to whom 
the land was knocked down for the benefit 
of the company; that 1*. transferred the 
land to an officer of the company without 
consideration; that this officer trans
ferred it to another who subsequently 
died, having devised the land to Ins 
executors in trust for the company ; that 
those officers always admitted themselves 
to be trustees of the lands for the com
pany, and that all the proceedings in the 
suit were conducted for and on behalf of 
the company, and at its expense.

Held, that the report confirming the 
sale and the vesting order were obtained 
by a fraud upon the Court and the de
fendants. In the absence of some of the 
parties interested, the sale could not lie 
formally set aside; but it. and all the sub
sequent proceedings, could be treated by 
the Court as nullities ; and, as all the 
parties concerned in the subsequent re
port and fi.fa'x. issued thereon were before 
the Court, those proceedings should be 
set aside. Taylor v. Sharp, 8 M.R. ltid.

3. Fraudulent scheme of mortgagee 
to cut out equity of redemption Sale
by icoy of exchange ('(instructive notice— 
Costs in redemption action.

Action to set aside the proceedings 
taken by the defendant McKinstry for the 
sale of a farm under the power of sale in a 
mortgage from the plaintiff and the several 
conveyances from McKinstry to one 
Dickerson, from Dickerson to Mrs. Mc
Kinstry, and from Mrs. McKinstry to the 
defendant Barker, and seeking to redeem 
the land from the latter. The property 
was worth at least $t»00, but was at the 
auction knocked down to Dickerson at 
$11*5. It was conveyed to Dickerson the 
same day by deed purporting to be made 
under the power of sale, with the usual
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covenants in tin* statutory short form, and 
Dickerson on the same day conveyed the 
land to Mrs. McKinstry by an ordinary 
quit claim deed for an expressed consid
eration of $200.
These two conveyances were registered 

two days after their execution, when Mrs. 
McKinstry conveyed to the defendant 
Barker, by a similar quit claim deed 
without covenants, all her estate, right, 
title, etc., in the land for an expressed 
consideration of $(>00. Mrs. Barker, 
however, paid no money, but Mrs. 
McKinstry received in exchange a con
veyance of a lot in the town of Dauphin.

It was conceded that the alleged sale to 
Dickerson and the transfer to Mrs. 
McKinstry were merely colorable pro
ceedings of the mortgagee for his personal 
benefit, and ineffective to cut out the 
equity of redemption, but it was contended 
«ni behalf of Mrs. Barker that she was a 
purchaser for value without notice, holding 
under a registered instrument, and that, 
«•veil if she were affected with notice of the 
invalidity of the sale proceedings, Mrs. 
McKinstry should be considered as an 
assignee of the mortgage and her convey
ance valid and effective us an exercise of 
the power of sale in the mortgage.

During the pendency of the said 
sale proceedings, McKinstry was nego
tiating with Mr. Barker, husband of the 
other defendant, for the purchase of the 
said town lot, and informed Mr. Barker 
that he had the mortgage in question and 
expected to get it paid by a subsequent 
incumbrancer and to use the mortgage 
money in paying for the lot. Barker 
knew, also, that the land was being put 
up for sale under the mortgage, and a few 
hours after the protended sale to 1 )ickerson 
he met McKinstry, who said to him 
either, “Mrs. McKinstry got that farm,” 
or "We got that farm,” and suggested the 
exchange of the farm for the town lot, 
which was afterwards carried out.

The solicitor who acted for McKinstry 
in the sale proceedings, and drew the 
several conveyances for him and Mrs. 
McKinstry, also acted for Mrs. Barker in 
«hawing the deed from her to Mrs. 
McKinstry, but there was nothing to 
show that he had been instructed to 
examine the title of the farm on behalf of 
Mrs. Barker.

Held. (1) That Mrs. Barker was not 
affected with notice of anything the 
solicitor knew, but that knowledge of the 
contents of the conveyances, and of other

facts from which a court of equity would 
infer that there had not been an actual 
bona Jitle exercise of the power of sale, 
should be imputed to Barker and through 
him to his wife, as ho acted as her ag« lit. 
and that she thus had sufficient notice of 
tin- plaintiff's equitable right to prevent 
her iront claiming to hol«l the property 
free from it. Notice of the facts is all 
that should be required, whether or not 
the party understands the effect that a 
court of equity would give them.

Rose v. Peter kin, 13S.C.R. I">77, followed.
(2) The conveyances from McKinstry 

to Dickerson ami from him to Mrs 
McKinstry oiicratcd to vest the legal 
estate in her, and she could exercise the 
power of sale in the mortgage which had 
not been exhausted by the proceedings 
which hiul been taken.

Hauler son v. Astwood, [1894] AX' I JW), 
followed.

(3) Tin* conveyance to Mrs. Barker 
could not In- treated ils an exercise of the 
power of sale because it did not purport 
to grant the whole estate in mortgage, but 
only the interest of the grantor, Mrs. 
McKinstry, which was that of a mort
gagee merely, there having been no 
attempt to convey the interest of the 
mortgagor.

(4) The power of sale in a mortgage 
cannot be properly exercised by tin* mort
gagee accepting other property in exchange 
instead of making a sale for money, unless, 
perhaps, in a case where it. is clear that 
there is no value in the equity of redcinp-

Smith v. Spears, (1893) 22 O.R. 286, 
explained and distinguished.

(5) The defendant Barker was entitled, 
on being redeemed, to add to her claim 
the costs of the sah* proceedings up to 
but not including the conveyance to 
Dickerson or any subsequent conveyances, 
and, following Harvey v. Tebbutt, (1820) 
1 J. A: W. 197, the costs of the action so 
far as it was a suit for redemption only; 
but that, if she insisted on these costs, she 
should pay the costs occasioned by her 
resisting the claim to redeem, to be set 
off against the mortgage money and costs 
allowed to her.

Judgment that plaintiff was entitled to 
redeem on payment to Mrs. Barker of the 
mortgage money and interest and costs 
ils above indicated, and that McKinstry 
should pay the costs both of the plaintiff 
and of Mrs.Barker. Winters v. MeKinstry, 
14 M. R. 294.
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VI. Mihvkllaneovs.

1. Accounts in the Master's office
Subsequent incumbrancer—lionuts or siwcial 
tummission ou mortgage. loan, when allou'cd.

< >n an appeal by a subsequent incum
brancer fmm the report of the Master on 
the taking of the account of the plaintiff's 
claim under a mortgage given by the de
fendant. the following points were derided:

1. W here the party brought in to the 
Master's office under notice provided for 
by rule 117, Queen’s Bench Act, 1895, 
takes no steps to have the decree varied or 
set aside, lie cannot afterwards object to 
the plaintiff’s right to a decree of fore-

Li. Where the plaintiff has served a 
party with such notice to come in and 
prove his claim as a subsequent incum
brancer, he cannnot afterwards raise an 
objection that the party so served has no 
lien on the land.

A mortgagee, in bringing his accounts 
into the Master’s office, should charge 
himself with the net proceeds only of any 
rents or profits received by him out of the 
mortgaged premises, leaving the incum
brancer to surcharge if he considers the 
mortgagor entitled to a larger credit.

4. Where, in the negotiations for a loan 
to be secured by a mortgage, the mortgagee 
stipulates for a bonus or special commis
sion, or other charge in consideration of 
ad\aiming the money and in addition to 
the interest, lie may retain it if he deducts 
the amount at the time from the loan and 
only advances the balance, or in case the 
amount is afterwards paid and settled, 
but otherwise such bonus or special ad
vantage cannot he recovered or allowed in

I’oltirv.Edwards,{ 1857) 29 L.J. Ch. Vis; 
Mainland v. Cpjohn, (1889) 11 Ch. I). 
12(1, followed.

.hums v. /v« /■/■, 11889) 40 ( 'h. D* 521 ; 
Eyn v. Wyn ri-Me Kenxie, 1894) I Ch. 
2Is, and Fit Id v. Hankins, (1890) 41 Ch. 
I ). 524, distinguished. Million v. Proul, 
12 M R. 143.

2. Assignment of mortgage Mort- 
unfit soil where mortgage assigned— Coi( li
ant by mortgagee for /Hiyment—Remedy 
against mortgagee as sorely.

On an assignment of a mortgage, the 
mortgagees covenanted to pay the assignee 
all moneys secured by the mortgage, 
according to its terms, in the event of de
fault being made by the mortgagors.

In a suit for sale the original mortgagees 
were made parties, and a personal order 
was asked as against th ‘in.

Held, 1. That no order could be made 
against the original mortgagees for im- 
mediate payment, but only an order for 
payment of any deficiency after a sale.

2. That the original mortgagees were 
entitled upon payment forthwith after 
decree of principal, interest, and the costs 
of an undefended action at law against 
them upon their covenant, to be dis
charged from further liability; and to an 
assignment 01 the plaintiff’s securities 
upon payment of any costs lie might 
have against the other parties. Taylor 
v. Sharp, 2 M R. 35.

3. Costs Abort ire sale.
Held, That where a mortgagee had 

offered property for sale under a power of 
sale, and the sale proved abortive, he was 
entitled to the costs, the attempt to sell 
having been bona tide. Cameron v. 
Mjllroy, 1 M R. 242.

4. Distress for interest Lan,Hard and
tenant—Attornment clause- The Distress 
Ait. IIS M.. 1. 16, 2

A mortgage of lands contained a special 
attornment clause whereby the mortgagor 
became tenant of the lands to the defend
ants at a yearly rental equal to the inter
est on the amount of the loan to be paid 
at the times appointed for the payments 
of interest. This mortgage was not exe
cuted by the mortgagee.

Held, that the relationship of landlord 
and tenant was validly created between 
the parties, and that on default of any 
payment of interest the mortgagee might 
distrain for a year's rent under the attorn
ment clause, and take any goods u|M>n the 
premises, whether belonging to tin- mort
gagor or not, and make a valid sale of

But see, now, R.S.M. 1992, e. 49, s. 5.
lit Id, also, that sec. 2 of the Distress 

Act, R.S.M., c. 49, has no reference to the 
right of mortgagees to distrain for rent 
under a tenancy validly created, but only 
to the right to distrain for interest as such 
provided for in the ordinary distress 
clause in the short form of mortgages set 
out in the Act respecting Short Forms of 
Indentures. Linslead v. Hamilton Provi
dent and Loan Society, 11 M.It. 199.

6. Growing crops Rigid to, when 
mortgagee takes possession under mortgage —
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High! of mortgagee hiking possession after 
cmiis nit doirri Priority between mort
gagee of hunt and mortgagee of growing

When a mortgagee actually enters into 
lawful possession of land under the terms 
of his mortgage, he becomes entitled to 
avy crops growing on the land as against 
a mortgagee of the crops under a chattel 
mortgage executed after his mortgage and 
before possession taken; but, if the crops 
are cut at the time of possession taken, the 
holder of the chattel mortgage would have 
priority.

Long v. Ontario Loan and Savings Co., 
hi r.C.R. 1 I t, and In re Phillips, 1C» Ch 
I > lui. followed. Harrison \. ('arbtrry 
Elevator Co., 7 W.L.R. Ô35.

6. Implied covenant to indemnify 
vendor —Liability of purchaser of land 
subject to mortgage -Foreclosure, effect of, 
upon liability of mortgagor under core tant - 
Pu dies to action.

The plaintiff sold certain land to the 
defendant subject to two mortgages under 
the Real Property Act, so that defendant 
was under an implied covenant to indem
nify the plaintiff against the mortgages.

The mortgagees subsequently recovered 
judgment against the plaintiff for the 
amount due on the mortgages, and after
wards foreclosed them and obtained certi
ficate of title to the property.

In this action by plaintiff to enforce the 
defendant’s implied covenant of indemnity 
defendant raised the contention that the 
plaintiff was released from his covenant 
by the action of the mortgagees in obtain
ing the foreclosure.

lhhi, that this question could not be 
decided in the absence of the mortgagees, 
and that unless plaintiff would amend, 
pursuant to leave, adding the mortgagees 
a- parties defendant, the action should be 
dismissed with costs. Soble v. Campbell, 
•JOM.lt. 232.

7. Lease by Mortgagor.
A garnishing creditor of the mortgagor 

i~ entitled as against the mortgagee to rent 
due in respect of a lease of the mortgaged 
premises made after the mortgage (in the 
statutory forml by the mortgagor. Green 
v. ('auction, 3 M.R. 248.

8. Merger —Conveyance of equity of re
demption in discharge of debt—Pleading.

To an action upon covenant in a mort
gage defendant pleaded that he had 
conveyed the equity of redemption to lb,
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who conveyed it to the mortgagee in dis
charge of the debt.

Held, A good equitable plea.
After the conveyance to U there was an 

implied obligation in equity on his part 
to indemnify the mortgagor against the 
debt.

Quarc, Whether in such a case the 
relation of nrincipal debtor and surety, as 
between the mortgagor and lb, was con
stituted. Forrest v. Gibson, 0 M. It. 612.

9. Money advanced to construct 
buildings Lien for materials supplied 
Payment to contractor -Transactions in 
fra ml of mortgagor's rights Hedemption - 
Costs.

A Building and Loan Company ad
vanced money to an illiterate woman for 
the purpose of aiding in the construction 
of a house to be erected upon lands 
mortgaged to it to secure the loan. The 
mortgage contained no provision for ad
vances to contract tirs, etc., as the work 
progressed, beyond the following:

“And it is hereby agreed between the 
parties hereto, that the mortgagees, their 
successors and assigns, may pay any 
taxes, rates, levies, assessments, charges, 
moneys for insurance, liens, costs of suit, 
or matters relating to liens or incum
brances on the said lands, and solicitors’ 
charges in connection with this mortgage, 
and valuator’s fees, together with all costs 
and charges which may be incurred by 
taking proceedings of any nature in case 
of default by the mortgagor, her heirs, 
executors, administrators or assigns, and 
shall be payable with interest, at the rate 
aforesaid, until paid, and, in default, the 
power of sale hereby given shall be forih- 
with exerciseable. And it is further 
agreed that monthly instalments in arrear 
shall bear interest at the rate aforesaid 
unt il paid.”

In a suit for redemption,
Held, Firstly, that the clause in the 

mortgage did not justify the mortgagees 
in making advances to contractors and 
persons supplying material, without the 
express order of the mortgagor.

Secondly, that the mortgagees ought 
not to have recognized an order in favour 
of the contractor for the total amount of 
the loan when they knew that the con
tractor had not completed his contract 
and was, therefore, not entitled to the 
money, when the order contained no 
name of a witness, and showed that the 
mortgagor was unable to sign her name.
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The.* payment having been made by the 
Loan Company to a lumber eompany 
•iipnlx ing material to the contractors for 
the building, without the express authority 
of the mortgagor, and tin* lumber company 
having taken an assignment of the mort
gage, and attempted to enforce it against 
the mortgagor, the transaction was de
clared fraudulent as against tin- mort
gagor, and the payment to tin- lumber 
company disallowed.

Held, also, that the only exists tin- 
assignees of the mortgage were entitled 
to add to tin- mortgage debt were the 
costs of an ordinary redemption suit 
consentis! to by a mortgagee.

Judgment appealed from varied, and 
appeal dismissed with costs. Hielnrt v. 
lihtck, 38 S. C.lt. 557.

10. Mortgagee buying at tax sale
.\rlinn on covenant Removal by mortgage! 
of buildings.

After a mortgagee had taken posses
sion under his mortgage, purchased tin- 
land at tax sale and obtained a convey
ance, and removed valuable buildings 
from the land, In- obtained judgment upon 
the covenant in the mortgage.

Upon a motion to stay proceedings on 
the ground that the judgment had been 
satisfied,

Held, 1. A mortgagee may purchase at 
tax sale ami then resist redemption. The 
effect, of the purchase is the same as if he 
had obtained a final order of foreclosure. 
It does not satisfy the covenant, but an 
action on the covenant would let in 
redempt ion.

2. The removal by the mortgagee of 
buildings docs not tire vent an action upon 
the? covenant. Waste is a matter of 
account.

3. An application to stay proceedings 
upon a judgment on the ground of its 
satisfaction can properly lie made in 
Chambers. Miller v. McCuaig, (i M. R. 
639

11. Mortgagees in possession Com- 
mission on rents received by agent of mort
gagees .Manifest error in report—Costs.

A mortgagee cannot have any allowance 
for his personal care or trouble in receiving

Where the property is at a distance, or 
where the circumstances are such that the 
mortgage!* would, if himself the owner, 
employ a bailiff or collector, an allowance 
nmy be made.

The Master, in making his report, made 
an error m the calculation of interest, 
manifest on tin- face of it. Defendant 
gave notice of appeal, plaintiffs' solicitor 
on being served with the notice of appeal, 
having had his attention directed to the 
error, at once wrote offering to attend in 
chambers and consent to an order amend
ing the report, but the up|ieal was pro
ceeded with.

An order was made amending the report 
without costs to either party. Freehold 
Loan Co. v. McLean, 9 M. U. 15.

12. Notice of credit Xew day.
Held, W here, in a mortgage suit, a pay

ment is made during the time fixed for 
redemption, and no notice of credit is 
given, there should be an order referring 
it to the Master to fix, or the order may 
itself fix, a new day for payment. Mani
toba ami A*. IV. Loan Company v. Scobell, 
2 M. It. 125.

13. Proceedings to realize on prop
erty in possession of a receiver
Forties to sail in Kgnily—Receiver of mort
gaged pro/nrty- Manager of mortgaged 
railway Sale of mortgaged railway prop
er/;/ Right to sale in Kgui'y where power 
of sale is given by mortgage —Petition or 
motion.

The plaintiffs as judgment creditors of 
tin- defendant, Company having obtained 
a decree for the appointment of a receiver 
of the railway, and procured the appoint
ment of one of themselves who was in 
possession as such receiver, the petitioners, 
mortgagees of the first 1st) miles of the 
railway together with till the revenue 
thereof to secure certain bonds which 
were in default, petitioned the Court for 
leave to file a bill in this Court for the 
appointment of a receiver and manager of 
the mortgaged property and for fore
closure thereof. Before the filing of this 
petition an order had been made adding 
tin* petitioners as parties to the cause in 
the Master’s office, but this order had not 
been served.

Held, (1) That, under circumstances 
similar to those set forth in this petition, 
mortgagees are entitled as of right to a 
receiver; that the petitioners were not 
bound to be satisfied with the receiver 
appointed at the instance of the plaintiffs, 
and that the {>etitinners should have leave 
to take proceedings for a receiver and for 
sale of tin* mortgaged property.

(2) That the petitioners were not en
titled to the appointment of a manager of
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the railway, there being no legislative 
authority for the transfer of the responsi
bility of management from the hands of 
the Company; nor could they sue for 
possession or foreclosure.

(31 That it was proper to proceed by 
petition instead of by motion, notwith
standing the language of General Order 
389.

(4) That mortgagees may proceed in 
equity for a sale of the mortgaged property 
immediately after default in payment, 
notwithstanding that their mortgage con
tains a power of sale which could not be 
exercised until after the lapse of a named 
period. Allan v. Manitoba ifc .V. 11'. Ry. 
Co Ur Gray, A o. 1, 10 M. R. 106.

14. Lands purchased by Railway 
Company from mortgagor Mortyaye

Plaintiffs were mortgagees of land under 
a mortgage made by defendant McL. 
After the making of the mortgage, de
fendant McL. conveyed to defendant 
R., and R. conveyed to the defend
ants, the C.P.R. Co., a strip across the 
land for their track.

The bill was for foreclosure, for im
mediate payment by McL., and for posses
sion as against Ross and the C.P.R. Co.

The answer of the C.P.R. Co. set up that 
they hud made an agreement with R. for 
the purchase of the strip of land, and that 
they had paid into court the purchase 
money, and given notice by advertisement 
as required by the statute.

Held, that the plaintiffs could not have, 
as against the railway company, delivery 
of possession. 2. That the; payment into 
court protected the railway company 
against the claim of the plaintiffs, and 
that the rights of the latter were confined 
to a claim against the compensation paid 
into court.

HeUl, that, as against the defendant 
McL.,theplaintiffswere entitled to an order 
for immediate payment, and, as against de
fendant R., to delivery of possession of the 
land not embraced in the deed to the rail
way company. Manitoba Mortyaye and 
Investment Co. v. C.P.R., 1 M.R. 285.

16. Real Property Limitation Act,
s. 24—Action on covenant—Statute of 
Limitations—Lands outsùle jurisdiction— 
Decisions of English and Ontario Courts, 
where different, on similar statutes.

The provisions of section 24 of The Real 
Property Limitation Act, R.S.M. 1892, c. 
89, that no suit shall be brought to recover

any money secured by mortgage, Ac., 
upon any land, after ten years after the 
right to the same accrued, or ten years 
after the last payment of principal or 
interest, or the last acknowledgment 
thereof has been made or given, apply to 
any land, its well outside as within the

Semble. Where the decisions of Courts 
of sister Provinces of Canada an- at 
variance with English decisions, on 
questions where the law is substantially 
the same in Imperial and Provincial 
legislation, the doctrine adopted by the 
English courts should be followed. MeLen- 
aghan v. Ilitherinyton, 8 M.R. 357.

Sec Appeal from Master on Evidence.
— Costs, XIII, 1.
— Distress for Rent, 3.
— Landlord and Tenant, I, 3; II.
— Master and Servant, 11.
— Real Property Limitation Act, 3,7.
— Rectification of Deed, 1.
— Sale of Land for Taxes, VII, 2.

MOTION BY OUTSIDE PARTY.
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MOTION FOR JUDGMENT.
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See Negligence, VII, 4.

MULTIFARIOUSNESS.

See Information to Restrain Nuisance.
— Injunction. I, 8.
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— Privity of Contract.
— Registered Judgment, 6.
— Patent of Invention, 1.
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— Will, III, 4.
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MULTIPLICITY OF SUITS.

See Pleading, I, 3.

MUNICIPAL ELECTIONS.

1. Disclaimer—Municipal Act, ss. 215, 
247-252.

Held, notwithstanding section 215 of 
the Municipal Act, that an election peti
tion should not be tiled complaining of the 
return of a candidate for a municipal 
office after he has handed in a disclaimer 
under section 249, unless the seat is 
claimed for the petitioner or some other 
candidate. Reg. v. Murray, 5 U.O.L.J. 
O.S. 87, and Keg. x. Wizard, L it. 2 (j.B. 
55, distinguished.

The words “complained of” in section 
249 are equivalent to “petitioned against.” 
Paterson v. Brown, 11 AI.lt. 612.

2. Disqualification — Contestation — 
Scat claimed by ]te tit inner.

Held, 1. A registrar and a county court 
bailiff are disqualified for the office of 
mayor and councillor respectively.

2. A returning officer must receive 
nominations for any candidate who ap
pears to be assessed for $100, even if lie be 
in fact disqualified upon other grounds.

3. The petitioner claimed the seat, but 
he appeared to be largely indebted to the 
Municipality, and a new election was 
directed, my. ex nl, Duncan v. Laugh- 
lia ; H< y. ex ni. Stevenson v. Jflanchard, 
2 M.H. 78.

3. Injunction to restrain assump
tion of Municipal Office.

A Court of Equity will not, upon an 
injunction bill, try the validity of an elec
tion to office of mayor or councillor, even 
though the custody of the books and papers 
of tin* municipality be in question; at all 
events, not unless there be others claiming 
the right to hold the offices. Fairbanks v. 
Douglas, 5 M.ll. 41.

4. Irregularities of officials conduct
ing elections -Directory or imiterative 
requirements of statutes—Illiterate voters— 
Secrecy of the ballot.

Sections 90, Ht». US, 191 and 2S7 of 
The Municipal Act, K.S.M. 1902, e. 110, 
relating to the duties of the municipal 
officers in connection with the holding of 
the annual election of the mayor of a city, 
are directory and not imperative, and

breaches of any or all of those sections by 
the officers, not amounting to wilful mis
conduct, and not materially affecting the 
result of the polling, w ill not be sufficient 
to warieit the declaring of the election 
void.

Woodward v. Sarsons, (1875) L.R. 10 
C.l\ 747, followed.

The following irregularities and omis
sions, therefore, were held not to be fatal 
to the election :

1. That the clerk did not post up 
notices giving the names of the candidates 
in all the places pointed out by section 90, 
but only in two of them.

He Wycott and Ernestown, (1870) 38 
U.l'.lt. 533, followed.

Cases arising under the Canada Temper
ance Act, or under local option clauses of 
Liquor License Acts, such as Hatch v. 
('Juntand, (1910; 19 M.H.092; He Mace and 
Frontenac, (1877) 42 U.l'.lt. 70; He 
Henderson und Moru), (1907) 9 O.W.R.599, 
and Holly. South 1\urfolk, (1892) 8M.lt. 
437, disi inguished.

2. That the clerk did not, as required by 
section 287, furnish each of the deputy 
returning officers with two copies of 
sections 270 to 287 inclusive (the sections 
dealing with corrupt practices) and did not 
post up a copy in his office and one in the 
post-otliee.

U "est (iwillindtury v. Simcoc, (1873) 20 
Gr. 211, followed.

3. That most of the deputy returning 
officers, poll clerks and agents failed to take 
the oath of secrecy as to the marking of 
the ballots required by section 191, there 
being nothing to indicate that the officials 
did not, in fact, substantially maintain 
the secrecy of the ballot or that they pro
mit ted any invasion of that principle.

Wynn v. Weston, (1907) 15 O.L.R. 1, 
followed.

4. That the clerk, as returning officer, 
relieved the deputy and acted in his stead 
for a short time in each of three polling 
daces on the polling day, although the 
ballots initialled by him were disallowed.

Walter worth v. Buchanan, (1897) 28 
O.R.352, 357, and FU Ellis anil Renfrew, 
(1910) 21 Ü.L.R. 74, 85, followed.

5. That, in taking the votes of a large 
number of persons unable to read, the 
deputy returning officers went into the 
voting compartments with the voters and 
marked their ballots or caused them to be 
marked out of the sight of the agents of 
the candidates contrary to section 11(3, 
and this without any declarations of in
ability to read having been made by the
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voters, as most of them were foreigners 
unable to understand English and the 
deputies apparently acted in good faith.

li. That a number of the deputies failed 
to make the declaration prescribed by 
section 118 as to the proper keeping of the 
poll book.

Hi Id, also, that it would not be proper 
to deduct from the total vote cast for the 
successful candidate votes to the number 
of the assisted voters who had not made 
the declaration of inability to read, as the 
petitioner had brought out in evidence 
that many of the latter had marked their 
ballots for hjm.

Re Prangley, Re Ellis and lie Schu
macher, all in 21 O.L.R., at pp. 54, 74, and 
522 respectively, followed.

In re Shoal Like, (1910) 20 M R. 30, 
dissented from.

lie Brandon Election. Wallace v. Flem
ing, 20 M.R. 705.

6. Petition to declare seat vacant -
Time for presenting petition—Powers of 
clerk-—Resignation of Reece—Subsequent 
withdrawal of resignation.

S. was elected Reeve of a rural munici
pality in December, 1892. On 18th 
M ireh, 1893, he resigned his seat in the 
council in writing pursuant to the statute. 
Afterwards, on the 0th day of May, 1893, 
8. attended a meeting of the coune 1, In; 
proceeded to take? part in the proceedings 
of the council and voted on a motion to 
amend the minutes of the previous meeting 
declaring that the council accepted the 
withdrawal of his resignation, and declared 
the motion carried by his casting vote, the 
other members of the council being 
evenly divided.

A petition was then filed to have the 
<eat declared vacant. On the hearing 
before the County Court Judge, the 
respondent took two preliminary objec
tions—1. That the provisions of section 
17S of the Municipal Act do not apply to 
the case of a member of the council who 
has resigned his seat. 2. That the petition 
was not presented within the time pre
scribed by the statute.

These objections were over-ruled.
8. then applied in the Queen’s Bench 

for a prohibition.
Held, 1. That, under the circumstances 

alleged in the petition, the remedy by 
petition provided for in section 178 was 
the proper remedy.

2. That ti e 21 days mentioned in 
section 197, within which a petition must

be presented, began to run at the time the 
act complained of was done, and that the 
petition was presented in time.

3. That , as there was a bona fide dispute 
on a doubtful legal question concerning 
the vacancv of the seat, the Clerk was 
right ir not assuming to determine it by 
issuing a writ for a new election. Sex- 
smith \. Montgomery, 9 M. It. 173.

6. Property qualification of candi
date—Munici/Hil Act, R.S.M., c. 100, s. 
51—Qualification of mayor or councillor— 
Leasehold interest.

By section 51 of The Municipal Act, 
R.S.M., c. 100, the persons eligible for 
election as mayors or councillors of villages 
must be the owners respectively, at the 
time of the election, of freehold or lease
hold, or partly freehold and partly lease
hold, real estate rated in their own names 
respectively on the last revised assessment 
roll of the village to at least the amount 
of $500, over and above all charges, liens 
and incumbrances affecting the same.

The respondent lived with his wife upon 
a property in a village that was assessed 
ii the name of the wife as owner at $000. 
His name appeared on the roll as occupant 
or tenant of the same property, and 
opposite his name, under the heading 
“description and valuation,” were dots. 
His name <lid not otherwise appear on the 
roll. The title to the property was in 
the* wife, as appeared by the certificate of 
title under The Real Property Act, which 
also showed that it was incumbered by 
mortgages to the extent of $550.

Held, that the respondent had not the 
necessary property qualification for mayor 
of the village. Re Mord« n Election, 
Ruddell v. Garrett, 12 M. R. 563.

See Injunction IV, 3.

MUNICIPAL OFFICER.

See Garnishment, V, 6.
— Mandamus, 2, 3, 6, 7.
— Municipal Elections, 4.
— Negligence, IV, 1, 2.

MUNICIPAL WEIGH SCALES.

See Municipality.
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MUNICIPALITY.

1. By-law8 and Kkholvtionh.
II. Liability for Unauthorized

ACTK OF ( )KF1C1AL8.
III. Negligence.
IV. Repair or Roads, Streets and

Bridges.
V. Sale of Roads and Streets.

VI. Solicitor, Employment of.
VII. Ultra Vires By-laws and Reso

lutions.
X III. Miscellaneous Cases.

1. By-laws and Resolutions.

1. Approval of plans Conditional ay- 
jirot'ul Winni/ny ('hurler, s. 472—In
junction,

1. Notwithstanding tin- provision of 
section 472 of tin- XX innipcg ('hurtor that 
“the powers of the eouneil shall be exer
cised by by-law when not otherwise 
authorized or provided for," the approval 
by tin- city eouneil of the construe!ion by 
defendants of a loop line on certain named 
streets of the city may be given by 
resolution.

Toronto v. Toronto By. Co., (It MX») 12 
O.L.R. 534, followed.

2. It is not a valid objection to such a 
resolution that it was one approving a 
report of the Board of Control even if 
suoh Board had no power to deal with 
such a matter.

3. The council had power to give an 
approval coupled with a condition that 
the company should also construct another 
loop line on certain other streets, although 
the council might be unable afterwards to 
enforce the condition.

4. Under the law governing such con
struction the approval of the detailed 
plans by the City Council is not required, 
so that tin* making of a change in the 
dans by the City engineer which had not 
wen approved by the council was no 
ground for an injunction. Black v. Win
ning Electric By. Co., 17 M. R. 77.

2. By-law as to repairing buildings 
within fire limits dira vires—Valida- 
tion of by-laws tty subsequent legislation— 
Prohibition to inferior Court.

1. Under sub-sections (a) and (/>) of 
section t>07 of The Municipal Act, R.S.M. 
(1892), c. 100, as amended prior to Kth 
May, 1899, authorizing the Council of the 
City of XX'innipeg to pass by-laws for 
regulating the erection in specified parts

of the City of wooden buildings or addi
tions thereto or alterations thereof, and 
for prohibiting tin* erection of buildings, 
with the walls other than of brick, iron or 
stone, within defined areas, and for regu
lating the repairing or alteration of roofs 
or external walls of existing buildings 
within the said ureas, so that they might 
be made more nearly fire-proof, also for 
regulating the size ami strength of walls, 
beams, joists, rafters ami roofs, and their 
supports in all buildings to be erected or 
repaired or added to, and for compelling 
production of the plans of all buildings fur 
inspect ion and for enforcing t lie- observance 
of such regulations, the Council had no 
power to pass a by-law requiring the sub
mission of plans and specifications of 
proposed repairs to a building inspector 
and the1 obtaining of his certificate tx-fore 
the- commencement of repairs to any 
building; and the conviction of the de
fendant for breach of such by-law was 
quashed.

2. Repairs to a building do not consti
tute a re-erection thereof, and it was ultra 
tires of the* Council, under the powers 
above set out, to enact that, if the pro
posed repairs to a building should cost 
forty per cent of its actual value, they 
should be considered a re-erection thereof, 
subject to the terms of the by-law; and, 
where the owner hail made repairs to a 
frame building within the first class tire 
limits, which had been damaged by tire, 
a rule nisi to prohibit a magistrate from 
proceeding with a prosecution as for 
alleged unlawful re-erection of the build
ing, in breach of the said by-law, was 
made absolute.

3. The amendment by the City Council 
of other provisions of the same by-law, 
under powers conferred by legislative 
amendments of the section of the Munici
pal Act referred to, made after the passing 
of the by-law, had not the effect of re
enacting the provisions objected to.

4. The effect of section ft of The XX'in- 
nipeg Charter, 1 & 2 Edw. VII., c. 77, 
which provides that the by-laws, Ac., of 
the City, “when this Act takes effect, 
shall be deemed . . .the by-laws . . . 
of the City of XX’innipeg, as continued 
under or altered by this Act," was merely 
to provide that the then existing by-laws 
should stand as they stood before the 
passing of the Act with only such force, 
effect or validity as they previously had, 
and not to declare that all such by-laws 
were legal and valid. Bex v. Sunn. Be 
Boyers and Nunn, 15 M. R. 288.
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3. For Sale of Land—Contracts of 
munirijKilitii requiring by-laws—Estoppel 
l,i/ cowl net- -Win ni mg Charter, 1902, r. 7'-, 
,v.s, 3S7, 472—Real Property Act, R.S.M. 
1902, c. 14H.

1. The making of a contract for the 
of land vested in the corporation is

not one of the powers which the Council 
of the Citv of Winnipeg, under its charter,
1 «V 2 Edw. VII, e. 77, can exercise by 
resolution, as section 472 says that the 
power of the Council shall be exercised by 
by-law when not otherwise authorized or 
provided for.

Wab rails v. Palmerston, (1892) 21 S.C.R. 
556, followed.

2. The defendant City was not estopped 
from insisting on the absolute title ac
quired by it, under the Real Property Act, 
R.S.M. 1902, e. 148, of lands formerly 
owned by the plaintiff and purchased by 
it at a tax sale, by reason of the facts that, 
after the issue of the final certificate of 
title in 1902, the City Assessor assessed the 
land to the plaintiff, the Court of Revision 
confirmed the assessment, the usual assess
ment notice was sent to the plaintiff and 
the tax collector sent to him the usual 
notice and demand for the taxes of that 
year, as these steps had all been taken bv 
the city officials m accordance with their 
statutory duties and without any special 
authority or instructions from the City

3. Per Howell, C. J. A. Although the 
City Council passed a resolution authoriz
ing a sale of the lands to the plaintiff for a 
named amount, and the resolution was 
entered in the minutes which were after
wards signed by the mayor and city clerk, 
yet there was no writing signed in such a 
manner as to he binding under the Statute 
of Frauds.

4. Per Mathers, J. If the City had 
sued the plaintiff for the taxes of 1902 
relying on section 387 of the charter, it 
would have been a good defence to show 
that he was not the owner of the lands at 
the time of the return of the assessment 
roll and its final revision, and, therefore, 
it could not be said that the City was assert
ing two absolutely inconsistent rights 
Ponton v. City of Winnipeg, 17 M.R. 496

Affirmed. 41 S.C.R. 18.

4. Seal of corporation -Signature of 
head of council or presiding officer—Terri
torial limits affected by quashing by-law— 
Municipal Act, R.S.M., c. l(M), s. 336— 

Order quashing by-law bad on its face.

1. Section 336 of The Municipal Act, 
R.S.M.,c. 100, is imperative, and an instru
ment not sealed with the seal of a muni
cipal corporation, or not signed by its head 
or the person presiding at the meeting at 
which the supposed by-law was passed, 
is no by-law of the corporation.

2. When such alleged by-law purports 
to he passed in accordance with the local 
option clauses of The Liquor License Act, 
R.S.M., c. 90, the applicant is entitled to 
a definite order quashing it, so that the 
council of the municipality may know 
whether to receive license fees or not.

3. The order to quash a by-law should 
not affect territory detached from the 
municipality whose council originally 
passed it, and now forming parts of new 
municipalities which were not served with 
notice of the application. lie Vician and 
Rural Municipality of Whitewater, 14 
MR. 153.

Not followed, Houghton v. Argyle, 14 
M R. 526.

5. By-law taking effect on the hap
pening of some contingent event -
Meaning of “passage of the by-law”— 
Winnipeg Charter, s., 70S, s-s. (cl) as re
enacted by 3 it 4 Edw. VII, c. 64, s. 15,— 
Uncertainty in by-laws—Delegation of 
powers of Council.

Under sub-section (c) of section 708 of 
the Winnipeg Charter, as re-enacted by 3 
<t 4 Edward VII, c. 64, s. 15, the City on 
30th September, 1907, passed a by-law, 
No. 4264, for diverting and closing up 
certain streets in the City and for convey
ing the same to the Canadian Northern 
Railway Company, and determining what 
x»rsons or classes of persons were injurious- 
y affected by the closing of such streets. 

The by-law excluded the defendants from 
any right to compensation, but provided 
that it was not to come into force until 
the execution of a supplementary agree
ment between the railway company and 
the City and the due ratification of the 
same by the council.

In July, 1908, such agreement having 
been executed, the City passed By-law 
No. 5050, declaring that “by-law No. 
4264 is hereby ratified and confirmed and 
declared to be in force.”

Within ten days after the passing of 
By-law No. 5050, the defendants appealed 
to a Judge of the Court of King’s Bench 
under sub-section (cl) of the same section, 
against their exclusion from the class of 
persons entitled to compensation as being
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injuriously affected by the closing of the

Held, (1) The Council could not deter
mine conclusively what persons or classes 
of persons were injuriously affected by the 
closing of the streets by a by-law which, 
in its terms, was not to come into force 
until th«- happening of a contingent event 
which might never happen, and such 
persons could not appeal from such deter
mination until after the by-law was 
brought into force by the second by-law, 
because they could not be injuriously 
affected by the passage of a by-law which 
might never come into force.

(2) The expression, “within ten davs 
after the passage of the by-law,” in sub
section (rl), should, under the circum
stances of this case, be construed to mean 
within ten days after the coming into force 
of tlx1 by-law, because the literal con
struction would work a manifest injustice 
by arbitrarily depriving persons injurious
ly affected of all remedies.

Attorney General v. Lockwood, (1S42) 
9 M. & W. :«»S; lieeke v. Smith, (1830) 
2 M. <V W. 195, and Schneider v. Hussey, 
(1881 ) 1 Pac. Rep. 343, followed.

Ex parte Rashleigh, (1875) 2 Ch. D. 9, 
(list inguished.

(3) The defendants, therefore, came in 
time when they brought their appeal with
in ten days after the passage of the by-law 
bringing the by-law in question into force.

Per Richards, J.A. A by-law, which in 
its terms provided that it should onlv 
come into force on the execution by a rail
way company of a certain agreement with 
the City, is bad for uncertainty and be
cause of its delegation by the council of 
part of its power to the railway company.

He Cloutier, (1896) 11 M.R. 220, fol
lowed. ('ity of Winnipeg v. Brock, 20 
M.R. 669.

Affirmed 45 S.C.R. 271.

6. Motion to quash for unreason
ableness and discrimination Prohibi
tion of erection of buildings within fixed 
distance from street line in resùlential 
locality—Removal of prohibition in favour 
of individual owner—Status of applicant— 
Acquiescence—Winnipeg Charter, s. 703, 
(29).

Under paragrnnh (29) of sect ion 703 
of the Winnipeg Charter, the City passed 
a by-law prohibiting the erection of build
ings on River Avenue, a residential street, 
within 15 feet of the street line. Subse

quently a by-law was passed in amend
ment of the former by-law and permitting 
one Millman to erect a building on the 
corner of River Avenue and an intersecting 
business street within six feet of the street 
line on condition that lx1 would convey 
the six feet and a small triangle at the 
corner to the City. On motion to quash 
the amending by-law,

Held, on appeal from Phendekgast, J., 
that the by-law was within the powers of 
the Council and was neither unreasonable 
nor discriminatory and that there was a 
good and sufficient consideration given 
to the City for passing it.

Per Phendekgast, J., in the Court ap
pealed from. The motion should be de
nied because it had not been made until 
about ten months after the date of the 
by-law attacked, during which time Mill- 
man had erected and completed his build
ing at a »st of about $80,000, and the 
applicant nad been fully cognizant of the 
work from its inception.

In re Taber ami Township of Scarborough, 
(1861) 20 V.C.R. 549; In re Grant and 
Township of Puslinch, (180K) 27 U.C.R. 
164, and In r< Platt nn<l Cily of Toronto, 
(1872) 33 U.C.R. 53, followed. Wood v. 
City of Winnipeg, 21 M.R. 420.

7. By-law requiring weighing of coal 
on municipal weigh scales -Municijml 
Act, R.S.M. 1902, c. 116, *.s. 368, 632 (t), 
054 (/)—Ultra Vires—Restraint of trade— 
Monopoly.

1. Under sub-section (J) of section 054 
of the Municipal Act, R.S.M. 1902, c. 110, 
the council of a town may pass a by-law 
requiring that all coal sold in the town 
shall before delivery be weighed on the

weigh-scales which the town is 
authorized by sub-section (i) of section 
032 to establish, and that the person de
livering such coal shall, at time of delivery, 
hand to the purchaser a certificate of the 
true weight signed by the public wreigh- 
master. The power to regulate the sale 
of coal enables the council to make the 
above provisions.

Dillon, sec. 390; Cooley, p. 286, and 
Tiedeman, par, 127, followed.

2. Such provisions cannot be regarded 
as in restraint of trade: Dillon, sec. 390, 
and Stokes v. New York, (1835) 14 Wend. 
88.

3. A by-law of that kind is not in con
travention of section 368 of the Act as 
creating a monopoly in the weighing of 
coal, being only part of the machinery for

5
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the administration of the public affairs of 
the town. Rc Miller and Town of Virden, 
16 M.H. 47».

II. Liability for Unauthorized Acts 
of Officials.

1. Arrest made by police.
The charter of the defendants provided 

for the appointment of a police force, the 
members to be appointed by, and hold 
office during the pleasure of, a board of 
police commissioners. The defendants pro
vided the pay of the men. A member of 
the force arrested the plaintiff for an al
leged breach of a by-law of the defendants.

Held, In an action for assault and false 
imprisonment, that the defendants were 
not liable. Wishart v. City of Brandon, 4 
M R. 453.

2. Construction of ditch by ward 
committee -Ditch constructed along high
way between two munici/xilities—Un
authorized work.

The provisions of the Municipal Act, 
R.S.M.,*c. 1(X), and amending Acts, re
lating to highways between adjoining 
municipalities, require the joint action of 
the councils of the two municipalities in 
anv work upon the same.

The plaintiff, whose lands, situated in a 
municipality adjoining that of defendants, 
had been over-flowed with water and his 
crops damaged in consequence of the negli
gent construction of a ditch along the 
highway between the two municipalities, 
claimed damages in respect thereof. It 
was proved that the work had been done 
by the authority of one of the ward com
mittees of the defendants’ council, but the 
council had not passed any resolution or 
by-law or motion providing for the con
struction of the ditch in question, and had 
not, in any formal manner, authorized the 
ward committee to execute such work.

Held, that the work done was wholly 
ultra vires of the defendants’ council, and 
that the defendants were not liable for 
the acts of their agents complained of 
which were wholly beyond the scope of 
their authority.

The plaintiff relied upon two resolutions 
of the council authorizing the treasurer to 
pay out moneys for ward appropriations 
on the orders of the chairman of the ward 
committees and upon the fact that two 
payments on account of the work had been 
made by the council.

Held, that this was not sufficient evi
dence of the adoption of the work by the

council, so as to make the defendants 
thereby liable, although the ditch had been 
negligently and improperly constructed, 
and that the plaintiff must be non-suited . 
Atcheson v. Rural Municipality of Portage 
la Prairie, 10 M.Il. 39.

3. Work ordered by officials.
The plaintiff contracted under seal to 

erect for the defendants a building to be 
used as a police station. The contract 
contained a clause providing for further 
agreements in writing, in case of any 
change or alteration in the plans or speci
fications.

The plaintiff sued for the value of cer
tain work, part being alterations in the 
building, part additional work in conec- 
tion with the building in of a boiler for 
heating purposes,(neither the furnishing of 
the boner nor its fittings being part of the 
plaintiff's contract), and part for furnish
ings for the building, such as benches in 
the cells, lockers, railings, desk and other 
articles.

The orders for the work were given 
partly by the chief of police, and partly by 
the licence and police committee. The 
city took possession and made use, by its 
officials, of the work sued for.

Helil, That the defendants were not 
liable for any part of the work.

Oral evidence of that which, upon cross 
examination, turns out to have been in 
writing remains valid as evidence. Kil- 
ixitrick v. City of Winnipeg, 4 M.R. 103.

III. Negligence.

1. Contributory Negligence - Notice 
of action—Winnipeg Charter, ss. 722, 728— 
Remedy over against third party.

The plaintiff's claim was for damages 
caused by falling from his bicycle into a 
deep unguarded excavation in a lot owned 
by the defendant Luce on the corner of a 
public street and a lane in the City of 
Winnipeg. He was riding down an in
clined part of the highway towards and 
close to a portion of it which was only 
about 30 feet wide, and which was ob
structed for half its width by a pile of build
ing materials in the possession of, and main
tained there by, Luce, and, observing that 
the remainder of the roadway was at the 
moment occupied by a team with a loaded 
wagon, he attempted to ktop by back
pedalling. But the chain then came off 
the sprocket wheel and, being unable to 
check his speed, he tried to turn into a lane 
on the hither side of the obstructions.
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His speed was too grout, however, and he 
ran into the excavation at the edge of the 
lane, living seriously injured.

It appeared that the proper ( 'ity officials 
had notice of the obstructions being on the 
street for a considerable time previously 
and that they had requested Luce to re
move them.

It was contended on behalf of the City 
that the plaintiff had been guilty of con
tributory negligence, as lu^vas aware of the 
condition of the street and of the chance 
that it might be wholly blocked at any 
time, anil should not have run the risk of 
the chain slipping off whilst going down 
the incline, lie was, however, an ex
perienced bicycle rider, ami had used the 
same wheel for several years without the 
chain having ever come off.

Held, that he was not guilty of contri
butory negligence in the matter, and that 
the City was liable in damages to the 
plaintiff.

The City also set up that notice of the 
claim had not been served on the Citv 
Clerk, as required by s. 72*2 of the Winni
peg Charter, 1 & 2 Edw. VII, c. 77. The 
notice relied on was a letter which the 
plaintiff delivered personally to the Chair
man of the Board of Works and which 
contained full particulars of the accident 
and of the injuries received and asked for 
payment of $350 This letter reached the 
City Clerk within the time required by that 
section.

Held, that the statute was sufficiently 
complied with to enable the plaintiff to

Held, also, that the City was entitled, 
under s. 72S of the Charter, to relief over 
against Luce for the amount of the plain
tiff's judgment and all its costs in the

Hantes v. Ward, (1850) 0 C.B. 392, and 
Dalton v. Angus, (1881) 6 A.C. 829, fol
lowed. Mitchell v. Winnipeg, 17 M.R. 
166.

2. In exercising statutory powers -
Mu n ici /nil Act—Powers of Muuici/mlity 
limited to its own territory.

No action will lie for doing that which 
the Legislature has authorized to be done, 
if it be done without negligence, although 
it does occasion damage to any one; but 
an action does lie for doing that which the 
Legislature has authorized, if it be done 
negligently.

And, if, by a reasonable exercise of the 
powers either given by the Statute or 
existing at common law, lhe damage could

be prevented, it is, within this rule, “negli
gence" not to make such reasonable exer
cise of the powers.

In the absence of such negligence, a 
party injured by the acts of a Municipal 
Council can only resort to tin- arbitration 
provided for by the Municipal Act.

In declaring against a municipality for 
damages to plaintiff's land arising out of 
the construction of drainage works by 
defendants, it is necessary to allege that 
bucIi ditch or drain was within the terri
torial limits of the municipality. Atche- 
son v. Rural Munid/taUty of Portage la 
Prairie, 9 M.R. 192.

3. In exercising statutory powers -
Ily-lau—Right of action—Arbitration—
Pleading—Alunicijtal Act, ss. 665, 480, 
597.

The statement of claim alleged that the 
defendant, by constructing in a negligent 
and improper manner a ditch for drainage 
Hiriwises, had caused the plaintiff’s land to 
iv overflowed with water whereby he had 
suffered damages, but did not allege that 
any by-law had been passed bv th6 council 
of the municipality authorizing the con
struction of such drain. It was demurred 
toon the ground that the plaintiff's remedy 
was confined by section 665 of the Muni
cipal Act to an arbitration.

Held, that it was unnecessary to decide 
whether that section prevents a party from 
resorting to an action in case of damage 
resulting in the manner alleged where 
negligence is charged. But as, under the 
Municipal Act, sections 480 and 597, a 
municipality has no power to construct 
drainage works except under a by-law 
duly passed, and the statement of claim 
did not show that there had been any 
by-law to authorize the work in question, 
for all that apjieared the work might have 
been done without statutory authority, 
and the demurrer should be overruled 
with costs. Foster v. Municipolity of 
Lansdowne, 12 M.R. 42.

4. In exercising statutory powers —
Right of action—Arbitration—Municipal 
Act, s. 665—Liability for negligence of ser-

The plaintiff claimed damages in an 
action against the defendant munici
pality for injury caused to his land and 
crops by the negligent and wrongful con
struction of a ditch by the corporation 
in consequence of which water, diverted 
from its natural course and collected in 
the ditch, overflowed upon the plaintiff’s
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land. This work had boon done under a 
by-law simply authorizing the expend
iture of money upon the ditch in question 
which was dug wholly upon land under 
the control of the municipality.

Held, that such a by-law could not 
make lawful an act causing damage bv 
Hooding private lands; and that an action 
will lie against a corporation for doing 
what the Legislature has authorized, if it 
be done negligently so as to cause damage 
to lia- plaintiff, the recovery by arbitration 
under section 005 of The Municipal Act 
being confined to any damage necessarily 
resulting from the exercise of such powers; 
and it makes no difference that the cor- 
)oration exercised proper care in the se- 
ection of its servants and agents if they 
acted within the scope of their employ-

(leddis v. Proprietors of Bonn Reservoir, 
(1878) 3 A.C. 430; Queen v. Selby Dam 
l)minage Commissioners, [189211 Q.I3. 348; 
Mersey Docks Trustees v. Gibbs, (I860)
I. R. 1 H.L. 93, and Atcheson v Portage la 
Prairie, (1893 ) 9 M.R. 192, followed.

Raleigh v. Williams, [18931 A.C. 540, 
distinguished. Foster v. Rund Munici- 
jHtlily of Lansdowne, 2! M.R. 416.

IV. Repair of Roads, Streets and 
Bridges.

1. Bridge carried away by flood Mun
icipal Ad, R.S.M. 1908, c: 116, 8. 667 
Damages, from what date—Continuing 
cause of action—King's Bench Act, Rule 
506—A/andamus—Remedy by indictment

1. A private individual who suffers 
special damages caused by the neglect of 
a municipal council to replace a bride 
on a public highway that had been carre 
away by a flood is entitled to recover for 
such damages in an action against the 
munit y under section 007 of the 
Municipal Act, R.S.M. 1902, c. 110.

Iveson v. Moore, (1700) 1 Ld. Raym.
195, followed.

2. A mandamus to replace the bridge 
should not be granted in such a case, as 
there is another adequate remedy, viz: 
to proceed by indictment, but the refusal 
of the mandamus should be without pre
judice to the plaintiff’s right so to proceed.

3. Under sub-sect ion (b) of above sect ion 
the plaintiff’s claim for damages should he 
limited to such as he had suffered since 
one month prior to the service of his 
notice of action on the municipality.

4. The cause of action being a con
tinuing one, the damages should, under 
Rule 500 of the King’s Bench Act, be 
assessed up to the date of the delivery of 
the- judgment.

5. It is proper to bring such an action 
in this Court, even if the damages allowed 
should be within the jurisdiction of the 
County Court, and the plaintiff should 
have full costs. Noble v. Municipality 
of Turtle Mountain, 15 M.R. 514.

2. Bridge breaking down Municipal
Art, R.S.M. 1902, r. 116, s. 007—Meaning 
of "happening of the alleged negligence'’ 

Notice of action—Misfeasance—Expecta- 
lion of pecuniary benefit from continuance of 
life—R S.M. 1902, c. 31, udio may claim

1. Under section 007 of the Municipal 
Act, R.S.M. 1902, c. i in, a municipality 
is liable for damages caused by a heavy 
traction engine breaking through rotten 
timbers in the approach to a bridge on 
one of its public highways on which work 
had been performed and improvements 
made by it, when such engines had, to the 
knowledge of the officials of the munici
pality, been passing over the bridge for 
the previous two years and no attempt 
had been made to stop such traffic or to 
warn those in charge of it of any danger, 
such bridge being the strongest one across 
the river within many miles.

Manley v. St. Helens, (1858), 2 H. A 
N. 840. and Lucas v. Moore, (1879) 3 
O R «02, followed.

2 lefendants could not be held to have 
lx guilty of negligence amounting to 
i! ,<-usance, so as to make them liable in 

mages independently of the statute, by 
-on of having failed to stop up a spike 

ile in one of the joists in the approach in 
consequence of which it had rotted more 
than the others on account of water lodg
ing in the hole.

Patterson v. City of Victoria, (1897) 
B.C.R. 028, distinguished.

3. The notice of action required by the 
statute to he given to the municipality 
need not be signed by the claimant per
sonally or show that she was claiming in 
her capacity of personal representative 
of the deceased.

4. The words “happening of the alleged 
negligence,” in the section referred to, 
should either be construed to rend, “hap-
lening of the injury or damages resulting 
rom the alleged negligence,” or it should 

be held that the negligence continued to 
“happen” up to the time that the damages

5
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resulted from it, otherwise no notice of the 
action or claim could he given, in compli
ance with the statute, in any ease where 
the negligence had existed for more than 
a month before the injury resulted from 
it.

5. Plaintiff could recover nothing on 
behalf of a son of deceased who, in the cir
cumstances and position of his father, 
could have had no reasonable expectation 
of pecuniary benefit from the continuance 
of the life, nor on behalf of a nephew or 
an adopted child, as they do not come 
within th<‘ provisions of R.S.M. 11)02, 
c. 31, or any other enabling Act. Curie v. 
Urandon, 15 M R. 122.

3. Ice and snow on sidewalk.
The plaintiff’s claim was for damages 

for an injury sustained by falling upon 
an icy slope which had formed on a side
walk in the City of Winnipeg adjacent 
to a public well supplied with a pump 
which was daily used by a large1 number 
of people. The well was one of about 
sixty provided by the corporation and 
maintained at its expense, and a number 
of men were employed by the corporation 
whose duty was to visit the wells from 
time to time during the winter and re
move or reduce the mounds of ice on the 
sidewalks and around the pumps caused 
by the freezing of the water that dripped 
from them or was spilled from pails while 
being carried away. One of these em
ployees was on the spot on the very day 
of the accident and did not consider it 
necessary to do anything for the purpose 
of making the place more safe tor foot 
passengers, and other employees of the 
City whose duty it was to report unsafe 
conditions had passed the place on the 
same day and made no report upon it.

The trial Judge found on the evidence 
that the ice mounds and slopes on the side
walk had been caused, not from the water 
that dripped from the pump or was spilled 
in filling pails there, but by the spilling of 
water from the pails while being carried 
along the sidewalk or in the filling of 
other vessels, and so were the result of 
negligence on the part of other persons 
and not of any faulty construction of the 
pump or its approaches; and that the 
place where the accident happened was 
not shown to have been at the time more 
unsafe than many other spots on the side
walks are frequently rendered by local 
conditions, when freezing and thawing 
follow each other at short intervals.

Held, (1) That the mere allowance of 
the formation and continuance of obstruc
tions or dangerous spots in the highways 
due to accumulations of snow or ice may 
amount to non-repair for which the corpor
ation would be liable, but in every such 
case the question to be determined is 
whether, taking all the circumstances into 
consideration, it is reasonable to hold that, 
tin- municipality should have removed 
the danger.

City of Kingston v. Drennan, (1896) 27 
S.C.R. 46, followed.

(2) That in the present case it would 
not be reasonable to hold the defendants 
liable, ns there were so many such wells in 
the City, usually placed at street crossings 
and in constant use; and to keep the side
walks near them completely free from ice 
or roughened by chopping or sprinkling 
some substance upon them would have 
been well nigh impossible. Taylor v. 
City of Winnipeg, 12 M.R. 479.

4. Liability at common law.
A municipality is not, by the common 

law, answerable in damages occasioned by 
defective highways or bridges.

A general statute provided that “all 
the roads and road allowances within the 
Province shall be held to be under the 
jurisdiction of the municipality within the 
limits of which such roads or road allow
ances are situated, and such municipality 
shall be chargeai with the maintenance of 
the same, with such assistance as they 
may receive from time to time from the 
Government of the Province.”

Held, That this statute did not impose 
upon municipalities any liability for such 
damages. Wallis v. Municipality of As- 
8inibuia, 4 M.R. 89.

6. Notice of action — Negligence — 
Municipal Act, RA M. 1902, r. 116, «. 667

Under section 722 of The Winnipeg 
Charter, which is the same in effect as 
section 667 of The Municipal Act, R.S.M. 
1902, c. 116, the corporation will be liable 
in damage» for injury sustained by a 
person in consequence of a fall caused by 
stepping on and so breaking down a rotten 
plank in a sidewalk laid down by t he cor- 
poration on a public highway, the said 
sidewalk being very old and decayed 
underneath, it being shown that the defect, 
although not apparent, would have been 
detected if there hiul been a proper and 
adequate system of inspection employed.

The notice of the action given by the 
plaintiff, pursuant to sub-section (f>) of
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the same section, stated that she claimed 
from the defendants $1,000 damages with 
respect to the matters therein set out and 
that she would commence an action in 
tin1 Court of King's Bench to recover that 
sum for injuries sustained by her through 
thi1 omission and default of defendants to 
keep in repair a public sidewalk on the 
east side of Main Street between Poison 
and Bannerman Avenues in said city. 
The accident happened at a point be
tween Poison Avenue and Atlantic Avenue 
which is between Poison and Bannerman 
Avenues. It was given within a month 
from the date of the injury, but did not 
state such date or the nature of the injury 
or how it had occurred, or the place more 
specifically than as above. The trial 
judge gave plaintiff a verdict for $3,000 
damages.

IIchi, that the statute, which only re
quires "not iee of any such claim or action,” 
should receive a liberal construction, and 
requirements, not specifically stated and 
not necessarily implied, .should not be read 
into it. and that the notice given was suffi-

Curle v. Brandon, (1905) 15 M.R. 122; 
Jones v. Bird, (1822) 5 B. & AM. 837; 
Martins v. Upcher, (1842) Q.B. 662, 
anil Iinud v. Conmeç, (1899) 10 A.It. 398, 
followed. Clarkson v. Mnsgravc, (1882) 
9 Q.B.D. 386, and St. John v. Christie, 
(1892) 21 S.C.R. 1, distinguished on the 
ground of differences in the wording of the 
respective statutes.

Held, also, that, as plaintiff's injuries 
had resulted much more seriously after 
the notice was given than she anticipated, 
she was not precluded by the terms of the 
notice from claiming and recovering in the 
action a larger amount than $1,000. Iveson 
v. Winnipeg, 10 M.R. 352.

6. Pitch-holes in winter roads
Negligence—Objections not raised at trial— 
Municipal Ad, RJ3.M.,c. 100, m. 618,619.

Appeal from the judgment of the County 
Court of Portage la Prairie against the 
defendants.

The plaintiff’s claim was for damages 
for injury to a horse caused by non-repair 
of a highway by reason of the continued 
existence of a series of deep pitch-holes 
produced by traffic in the snow-covered 
surface of a travelled road in the defendant 
municipality.

There were 10 or 12 of these pitch-holes 
in almost uninterrupted succession at 
intervals of only a few feet, varying in 
depth from 1 to 31 or 4 feet below the level

of the travelled snow road, and the descent 
into them was very steep.

The evidence also showed that the depth 
of the snow outside the one beaten trail 
was so great that it was impossible for a 
loaded sleigh such as the plaintiff was 
driving to turn out so as to avoid the pitch- 
holes, and that the defects in the ro.-ul had 
existed for a considerable time and could 
have been remedied by a small expenditure 
of money.

Held, Bain, J., dissenting, that, under 
section018of The Municipal Act, It.S.M.. 
c. 1(H), the defendants were liable for the 
damages sustained by the plaintiff.

Caswell v. St. Mary's Road Co., (1869) 
28 U.C.R. 247, and Walker v. City of Hali
fax, (1883) 16 N.S.R. 371, Cus. Dig. 175, 
followed.

The liability of the municipality for 
non-repair being limited by section 619 of 
the Act to that portion of a road on which 
work has been performed or public im
provements made by the municipality, 
or which had been in some way assumed 
by it, objection was taken on the hearing 
of the appeal that there was no direct 
evidence that such had been done; but 
the County Court Judge stated that it was 
not disputed before him that the munici
pality was bound to keep the road in 
repair, and he found that it was a road of 
very considerable importance leading into 
the town of Portage la Prairie and at all 
times much used.

Held, following Proctor v. Parker, (1899) 
12 M.R. 529,that,by not raising the objec
tion at the trial, the defence had waived 
strict proof of the circumstances rendering 
the municipality liable to keep the road 
in repair. Kennedy v. Portage la Prairie, 
12 M.R. 634.

7. Work done on part of road dis
tant from place where accident oc
curs —Evidence of notice to the municipality 
of non-repair.

1. If work is performed on a public road 
by a municipality to facilitate travel be
tween points on both sides of the place 
where the work is done, so as to provide 
a completed road between such points for 
the use of the public, the municipality is 
liable, under section 667 of The Municipal 
Act, R.8.M. 1902, c. 116, in case an acci
dent happens by reason of non-repair of 
the road at any place between those points, 
although no work has been done at or 
near that particular place.

2. When an obstruction in the shape of 
a barbed wire fence has been allowed to
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remain across part of a highway for more 
than three months at that season of the 
year during which road repairs would 
naturally lx- made, not ice of its existence 
should ne imputed to the municipality 
notwithstanding the absence of direct evi
dence of notice. Couch v. Municipality of 
Louise, 16 M.R. 656.

V. Sale of Roads and Streets.

1. By-law to sell road allowance -
Statutory notices —Quashing by-law.

A rural municipality passed a by-law 
closing up an original road allowance and 
selling it to M. who owned the land ad
joining on one side. \Y. owned and re
sided upon tlx- land adjoining on the other 
side. There was another road by which 
W. had access to his land, but it was not 
so convenient, as it required him to travel 
a much greater distance in going to and 
returning from the market town, and 
other lands which he owned. Compensa
tion to W. was not provided for in the 
by-law, nor did the municipality provide 
any other convenient road or access to 
\V s land. The public notices that were 
posted up pursuant to section 435 of The 
Municipal Act were notices of an intention 
to close up the road allowance, but said 
nothing about selling it. Upon an appli
cation to quash the by-law,

Held, 1. That under section 440 of 
of The Municipal Act it is only when a 
person would lx-, bv the closing of the road, 
excluded from all ingress or egress to or 
from his land that he can demand some 
other convenient road or way of access. 
If there is an existing road which would 
have satisfied the requirements of the law, 
if provided for the use of such owner in 
lieu of the highway closed, then the case is 
not within the section. It may not he so 
convenient, and, if so, then it is a case for 
compensation.

2. That it is not a condition precedent 
to the passing of the by-law that compen
sation should be given, or provided for 
in the by-law.

3. That the objection that no notice was 
given, pursuant to section 435 of The 
Municipal Act, of an intention to pass a 
by-law for selling this road allowance was 
fatal, and the applicant, by attending at 
the meeting of the council at which the 
by-law was passed, and objecting, was not 
estopped from taking exception to the 
want of notice.

4. That, considering the extensive pow
ers possessed by municipal councils, and

the danger there is of these being used 
unwisely, if not to serve the interests of 
private individuals, they should be held to 
a strict compliance with the statutory 
requirements when proceeding to exercse 
these powers. White v. Rural Munici
pality of Louise. 7 M.R. 231.

2. By-law to close street and sell 
land Street shown on registered plan l»it 
not taken over or improved by municipality 
—By-law jHissed for improper object— 
Approval of Lieutenant Governor in Council

-Effect of promulgation—Municipal Act, 
R.S.M. 1902, r. 116, 425, 426, 607, 693
(d) and 694 (c).

1. When the owner of land has regis
tered a plan of sub-division of it into lots 
and showing a street and has sold lots 
lying alongside and facing on the street, 
he is bound by tlx- plan and cannot, with
out the consent of the purchasers, close up 
the street and retake tlx- land composing 
it, and what he could not do himself the 
Council of the municipality has no right 
to do for him by passing a by-law effecting 
that result.

2. When it clearly appears that a by
law of a municipal council has been passed 
for an improper purpose, it should be 
quashed as being an abuse of the powers 
conferred on the council by the Munici
pal Act. Re Morton and Township of St. 
Thomas, (1KK1) 6 A.II. at p 325, followed.

3. Under section 607 and sub—section 
id) of section 693 of the Municipal Act, 
R.S.M. 1902, c. 116, the power of a council 
to sell roads stopped up by them is re
stricted to original road allowances 
and to public roads which have been 
duly dedicated as such and over which 
the council has established its jurisdiction, 
and is not conferre'd in the case of a street 
simply shown on a private plan of sub
division and which the council has not 
improved or assumed any liability to

4. The approval by the Lieutenant 
Governor in Council, pursuant to sub
section (c) of section 694 of the Municipal 
Act, has not the effect of making valid a 
by-law which is unauthorized by the Act.

5. The promulgation of a by-law, under 
the provisions of sections 425 and 426 of 
the Act, cannot have the effect of validat
ing a by-law which the council has not 
power to pass. Such promulgation simply 
cures defects in the substance or form of 
the by-law and in the steps leading up to 
the passing of it. Re Knmlsen aiid Town 
of St. Boniface, 15 M R. 317.
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VI. Solicitor, Employment of.

1. Contract with municipality -No
resolution or by-law—Liability of munici
pality.

Plaintiff sued a rural municipality for 
services uh a solicitor, but no resolution or 
by-law of the Council employing him was 
produced, nor did the Council adopt or 
derive any benefit from his services.

Held, that he was not entitled to recover. 
Curran v. Bural Municipality of North 
\orfolk, 8 M i:. 256.

2. Retainer of solicitor to bring suit 
may be made without a by-law
Motion to dismiss action not authorized by 
plaintiff Subsequent ratification when suit 
commenced without authority—Practice- 

pal Act, i; > V 1902 ' il'- 
Under section 362 of the Municipal Act, 

R.8.M. 1902, c. 116, which provides that 
“the powers of the Council shall be exer
cised by by-law when not otherwise 
authorized or provided for," a by-law is 
not necessary to authorize the commence
ment of an action, but a municipal cor
poration may give such authority by réso
ut ion under the corporate seal.

Town of Barrie et al, v. Weaymouth, 
1S92j 15 P.lt. 95; Barrie. Public School 

Board v. Town of Barrie, (1899) 19 P.R. 
33, and Brooks v. Torquay, [19021 1 K.B. 
601, followed.

Where an action has been commenced 
without authority, a subsequent ratifica
tion of the proceedings by a properly 
executed retainer will be a sufficient ans- 
swer to an application by the defendant 
to dismiss the action, subject to the 
question of costs.

Quaere, per Perdue, J., whether a defend
ant has any locus standi, under the present 
practice, to ask for the dismissal of an 
action on the sole ground that it has been 
brought without the authority of the 
plaintiff. Town of Emerson anil It'. It*. 
I'nsxcorth v. Wright, 14 M.R. 636.

VII. Ultra Vires By-laws and Rebo- 
lutionb.

1. Dairy inspection— Quashing by-law. 
The City of Winnipeg, relying on 

sections 593 and 607 of the Municipal Act 
and section 17 of 57 Vic., c. 20, passed a 
by-law for inspecting and regulating 
dairies and licensing vendors of milk.

Held, that a provision requiring the 
owners of all dairies whose milk was sold 
in the City to submit to an inspection and

to take out a license whether their dairies 
were in the City or not, was ultra vires 
and illegal so far as it applied to the ow
ners of dairies who did not sell their milk 
in the City, but to other persons, who 
might or might not sell it there.

Held, also, that section 3 of the by-law, 
which required applicants for licenses to 
satisfy the health officer of the City before 
their licenses could issue, and left it in his 
power to decide who should have a license 
and who should not, was also ultra vires 
as an illegal delegation of authority which 
the Council itself should exercise. lie 
Elliott and City of Winnipeg, 11 M.R. 358.

2. Dairy inspection Quashing by-law.
The City of Winnipeg having, in assumed 

exercise of the powers conferred by the 
Municipal Act, s. 599, as amended by 57 
Vic., e. 20, s. 17, 58 «.V 59 Vic., e. 32, s. 15, 
and 59 Vic., c. 15, s. 16, passed a by-law 
providing for the licensing, inspecting and 
regulating of dairies and vendors of milk 
and for preventing the sale or use of milk 
or other food products until compliance 
with regulations, an application was made 
to quash it under section 385 of the Muni
cipal Act.

Held, following Dillon on Municipal 
Corporations, s. 91, and Merritt v. Toronto, 
22 A.R. 205, that all such by-laws should 
be construed strictly, and that any ambi
guity or doubt as to the extent of 
powers conferred on municipalities to 
make by-laws is to be determined in favor 
of the general public as against the grantee 
of the power, especially w here such by-law 
affects the rights of liberty or property of 
a citizen, and that the by-law in question 
should be quashed because some of its 
provisions were unreasonable, and others 
exceeded the powers conferred by the Act.

The following are the provisions de
clared to be objectionable by the judg-

(1) The by-law is so worded that 
some carriers of milk from points outside 
the city, as railway companies, might be 
required to procure licenses as vendors of 
milk, or otherwise they would be subject 
to the penalties imposed.

(2) It provides that, in ease any animal 
is found to he affected with tubercular 
disease, it is to be separated from all others, 
and kept apart until it is proved by inspec
tion that the animal has recovered, and 
in the meantime the owner is prevented 
from selling the milk from the other cows 
in the dairy until a further inspection 
shows that they have not contracted the
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disease. This further inspection is to 
made not less than two weeks, nor more 
than eight weeks after the first, which puts 
it in the power of the inspector arbitrarily 
to keep the dairy closed for eight weeks.

(3) The by-law further provides for an 
inspection of dairies and a report as to 
whether the regulations have nee com
plied with or not, but a license is to be 
issued only if the Market, License and 
Health Committee gives no contrary order 
to the health officer, which puts it in the 
power of that committee arbitrarily to 
deny a license even when there is a favour
able report.

(4) The by-law further provides that, in 
no ease where the regulations have not. 
been complied with, shall the health officer 
issue a license, but contains a provision 
that the < "oimeil may override all that and 
direct a license to issue, which opens a wide 
door to favoritism, and makes the by-law 
unequal in its provisions.

(5) The by-law imposes a special tax, 
charging so much for licenses ami a further 
fee of fifty cents for every cow contrary 
to the provisions of sections 333 and 334 
of the Municipal Act.

(0) It is further provided that, if a 
licensee adds any cow to his stable, he 
must bring it to the inspector’s stable to 
be inspected, and pay a fee of fifty cents, 
whether he intends lo sell her milk or not.

(7) The by-law furt her provides that 
the inspector may inspect any cows or 
cattle in the city, whether the owner is or 
is not selling milk or any other fond pro
ducts of these cows or cattle, and may col
lect from the owner a fee of fifty cents per 
head for such inspection, which is ultra 
rires of the Act. lie Taylor awl City of 
Winni/Hy, 11 M.Ii. 420.

3. Dairy inspection Municipal Act, 
U.S.M. 1H92, c. 100, .s. 593, awl til) Vic., c. 
20, 14.

After the decision in lie Taylor awl City 
of Win ni/teg, 11 M.R. 420, the Legislature 
by tit) Vic., e. 20, s. 11, amended s. 593 of 
the Municipal Ait, R.S.M., e. 100, by 
giving the municipalities additional powers 
ill connection with the regulation and 
licensing of milk vendors and inspection 
of cows and stables, and the Council of the 
City then passed a new by-law for the 
same purposes its the former by-law, 
which had been quashed. Application 
was then made to quash the new by-law.

The following objections taken to it 
were not sustained, and it was held that
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the by-law was not unreasonable or ultra 
vires in respect of any of them:

(1) That, although the Council has 
power to prevent and regulate the sale of 
milk in the city, clause 3 assumed to regu
late the sale of milk outside of the city 
limits for use in tin- city, and to pass regu
lations which might prevent a citizen from 
going outside the city and purchasing 
some milk for his own use.

(2) That the by-law would enable the 
veterinary surgeon to delay the second 
inspection of cows found, on a first inspec
tion, to be affected by disease, anil thereby 
to injure the dairymen.

(3) That, by clause 12 of the by-law,the 
issue of a license in a disputed cast» is left 
to the discretion of a committee of the 
Council who might exercise it in an arbi- 
trary and unfair manner. Hut

lleltl, that tlie Council has no authority 
to pass a by-law requiring a licensed ven
dor of milk, when asked by a health officer 
or veterinary inspector, to state where he 
obtained the milk lie has sold or is about to 
sell, along with a provision for cancellation 
of licenses and other penalties for an in
fraction of the by-law, because the effect 
would be that, under threat of liability to 
a penalty for not giving the information, 
a licensee might be compelled to make a 
discovery which would subject him to a 
penalty.

Hell, also, that it is ultra vires of the 
Council to pass a by-law requiring a ven
dor of milk to permit a sample or samples 
to be taken for examination without com
pensation under penalties in case of refusal. 
Re Taylor awl City of Winnipey, 12 M.H. 
IS.

4. Delegation of powers -Evidence— 
Directory or imperative require mats of 
statutes.

The City of Winnipeg having, under the 
Shops Regulation Act, R.S.M., c. 140, s. 3, 
as amended by .17 Viet., e. 42, s. 2, passed 
a by-law requiring boot and shoe shops to 
close at 7 p.m., except on Saturdays and 
on the day before any civic holiday * * ** 
and during tin* days on which the exhibi
tion of the Winnipeg Industrial Exhibition 
Association is being held, the applicant 
was convicted of a breach thereof by a 
magistrate, when he applied for a certiorari 
to remove the conviction in order to get it 
quashed.

11chi, that the by-law was had for un
certainty and also ultra vires because the 
council delegated the power of fixing cer-
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lain of the days when the shops might 
remain open to the Exhibition Association.

Held, also, that, although it was too 
late to move to quash the by-law, a eon- 
vietion under it might be quashed, since 
the invalidity was apparent on the face of 
it.

Per Taylor, C. J., When an objection 
is taken before a magistrate that a by-law 
umler which he is asked to convict is illegal, 
the illegality must appear on the face of 
the by-law, and no evidence should be 
received to show how it came to be passed, 
or that there were irregularities or failures 
to comply with statutes in and about the 
introduction and passing of the by-law. 
The provisions of the Act requiring a 
petition signed by three fourths of the 
occupiers of shops of the same kind prior 
to the passing of the by-law, that the by
law should be passed within one month 
from the receipt of the petition, and that 
the by-law should be published before 
the date on which it was to take effect, 
are directory and not imperative. Re 
Cloutier, 11 M.R. 22/.

6. By-law as to traffic on highways.
The Legislature of Manitoba having 

enacted, by section 5911 of the Municipal 
Act as amended by 58 Vic .,e. 32, s. 14, that 
Rural Municipalities might pass by-laws 
"for regulating or prohibiting the passage 
of traction engines, threshing machines, 
or other heavy vehicles over highways or 
bridges upon highways, and for providing 
the penalty in case of the violation of the 
provisions of such by-law,” the defendants 
passed a by-law providing that no traction 
engine, steam engine, threshing machine, 
or water tank should pass, or he trans
ported, over any of the highways within 
the defendant’s municipality, except at 
the sole risk of the owner of such engine, 
machine, etc.

lit hi, that this was not a bona fide exer
cise of the power conferred by the Act, as it 
neither regulated nor prohibited the pass
age of the engines, etc., and that the by
law was ultra rires of the Council. McMil
lan v. Portage la Prairie, 11 M.R. 216.

6. Requiring pool rooms to be 
closed on Sunday - Powers of Provincial 
Legislatures—Objection to by-law as being 
anreasonable, oppressive or discriminating 
bet wan different classes.

A municipal by-law, passed under the 
powers conferred by sub-section (a) of 
section 640 of The Municipal Act, R.S.M.

1902, c. 116, and providing that all licensed 
pool rooms and billiard rooms shall be 
closed from 8-30 p.m. of every Saturday 
until 7 a.m. of the following Monday, 
and from 10 p.m. of every other day until 
6 a.m. of the next day, is not ultra vires of 
the municipal council on the ground that it 
may have been intended as a means of 
enforcing Sabbath observance to that 
extent. Such provision is within the 
power of regulating and governing pool 
rooms and billiard rooms conferred along 
with the licensing power.

A provision in such a by-law requiring 
the screens or other devices for obscuring 
the view from the outside into the pool 
rooms to bo removed during the pro
hibited hours is not unreasonable or op
pressive, and should not be held invalid as 
discriminating between one class of the 
people and other classes. Re Fisher and 
Village of Carman, 16 M.R. 560.

7. Resolutions of council passed at 
special meeting By-law or resolution.

It is not within the powers of the council 
of a municipality to provide for payment 
of the expenses of counsel and witnesses 
in attending upon a Royal Commission 
appointed, under section 431 of The 
Municipal Act, to inquire into the financial 
affairs of the corporation, but the council 
might properly authorize the employment 
of counsel and payment of other expenses 
in opposing a Bill introduced into the 
Legislature to abolish the municipality 
and apportion its territory among the 
adjoining municipalities.

Resolutions of the council making such 
provisions had been passed at special 
meetings, but the notices calling the meet
ings die! not in any way specify the busi
ness to be taken up, as required by sections 
284 and 288 of the Act.

Held, that the resolutions must be quash
ed on that ground.

Semble, that, if the council had power to 
apply the funds of the municipality for 
any of the purposes dealt with in the reso
lutions, it should have proceeded by by
law. Re Rural M an ici paid y of Mac
donald, 10 M.R. 294.

8. Resolutions of Council passed at 
special meetings.

The Council of a Municipality at the 
close of the first meeting of the year and 
of each meeting afterwards adjourned 
to meet again at the call of the Reeve. 
Subsequent meetings were held through-
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out the year upon notices issued by direc
tion of the It -eve whenever it was neces
sary to call a meeting. These notices 
did not contain any mention of the subjects 
or matters that were to be taken into 
consideration at the meetings.

On the application of a ratepayer to 
quash a by-law and two resolutions of the 
Council passed at meetings called in that

Held, iDunuc, J., dissenting) that the 
meetings in question were not regular but 
special meetings within the meaning of 
sections 2sI and 288 of The Municipal 
Act, and that under the latter section the 
applicant was entitled to succeed.

Hi Macdonald, 10 M.R. 204 followed. 
He Hand Municipality of Macdonald, 10 
M R 3 «2

9. Wages of workmen employed on 
work for corporations, minimum rate 
of.

It is not ultra vins or in itself unreason
able for the ('ouneil of a municipal corpor
ation to provide by resolution that con
tractors on corporation works should agree 
to pay their laborers or other workmen 
not less than a stated minimum rate of 
wages, and that such minimum rate 
should be paid to all laboring men to be 
employed on any contracts for corporation 
work, or on any new construction work 
undertaken by the corporation, although 
competent workmen might be hired at a 
lower rate of wages.

In this case it was shown that the de
fendants' Council had acted on such a 
resolution for three years, and evidence 
was given to show that the rate provided 
was not more than a fair living rate of 
wages in the City, and that the Council 
was actuated by tlie belief that it was not 
in the interest of the City to have a num
ber of its citizens employed at less than a 
fair living wage.

No evidence was given to show that 
defendants' ('ouneil had so acted through 
any fraudulent or improper motive.

livid, that the matter in dispute ap
peared to be a question of policy in the 
government of the City as to the exped
iency of which the ratepayers and not the 
Court should pronounce, and that the 
plaintiff's motion for an injunction to 
restrain the defendants from continuing 
to act on the resolution complained of
should be dismissed. Kelly v. City of 
Winnipeg, 12 M.R. S7.

VIII. Miscellaneous Cases.

1. Alteration of boundaries of a muni
cipality 4<i & 47 Vic., c. liti, Man. —De
bentures—(’ou/ton for less than $100.

After the issue of the debenture sued on 
in this action, the boundaries of the defend
ant municipality were changed by the 
Legislature adding some new townships 
and detaching the town of Gladstone.

Ih Id, that the effect of the statutes 44 
Vie., c. 7, s. 4, and 40 tV 47 Vie., e. 00, ss. 
1 A 4, was such that the defendant munici
pality was liable for the debenture in 
question, notwithstanding the altered 
boundaries.

Held, also, that plaintiff could recover 
on a coupon for $00.00 interest on the 
debenture, notwithstanding the provision 
in the statute, 1881, c. it, s. 81, against the 
issuing of any bond, bill, note, debenture, 
or other undertaking of a municipality for 
less ihail $100. (lilh spit v. .1/anicipolity
of Westbourne, 10 M.K. 056.

2. Compensation for injury to land 
caused by exercise of municipal 
powers when no part of the land act
ually taken Winnipeg Charter, 1 & 2 
Kdw. VII, c. 77, ss. 708 (c), 774, 775— 
Dale from which lime allowed for making 
claim is to be computed.

Section 775 of the Winnipeg Charter, 1 
A- 2 Kdw. VII, c. 77, provides that every 
claim for compensation for any damage 
necessarily resulting to an owner of land 
entered upon or used by the City in the 
exercise of any of its powers, or injuriously 
affected thereby (the right to which is 
given by the preceding section), shall be 
made within one year from the date when 
the real property was so entered upon, 
taken or used, or when the alleged dam
ages were sustained or became known to 
the claimant.

The defendants' claim, however, was 
for compensation for their land injuriously 
affected by the exercise of the powers of 
the City under sub-sect ion(c) of section 
708 of the Charter, as re-enacted by s. 15 
of c. 04 of 3 & 4 Edward VII, and had been 
expressly recognized by a by-law of the 
council passed under that sub-section, 
which by-law was expressly validated anil 
confirmed by section 23 of the last men
tioned Act.

IIchi, that section 775 of the Charter 
had, under the circumstances, no applica
tion to the claim of the defendants, and 
that they had all the time allowed them by
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tlx* general law applicable to the ease for 
making their claims.

Held. also, by Macdonald, J., m the 
Court below, that, in the ease of real 
property not entered upon, taken or used 
by the City but only injuriously affected 
by the exercise of its powers, the year 
allowed by section 77") for making the 
claim for compensation counts only from 
the date of the complet ion of the work pro
vided for by the by-law, or from the date 
when the damages became known to the 
claimant if that date was later, and not 
from the date of the commencement of the 
work, as it would in the ease of land enter
ed upon, taken or used. Winning v. 
Toronto (J'until Trusts (’or/Miration, ‘JO 
M R. ">4.ri.

3. Expropriation -Prohibition Win
nipeg Charter, ss. 783, 788, 789, 706—A p- 
/Miintnunt of arbitrator.

I. Under section 796 of The Winnipeg
Charter, 1 2 Edw. Nil, c. 77, the
appointment by the City of an arbitrator 
to determine the compensation to be paid 
for land sought to he expropriated must he 
signed in the same manner as a by-law, 
that is, it must be under the corporate seal 
and signed by the mayor or acting mayor 
and the clerk or acting clerk, and it is not 
sufficient that a regularly signed by-law 
had been passed authorizing the mayor to 
appoint a named person as arbitrator, and 
that the appointment had been signed hv 
the mayor alone under the corporate seal.

J. The City Charter contains no pro
vision enabling the City to carry on arbi
tration proceedings to enforce the expro
priation of land,unless the amount claimed 
by the landowner does not exceed one 
thousand dollars, and then only in the 
manner pointed out by section 7*9.

Order made to prohibit the City and an 
arbitrator appointed by it from proceeding 
in the matter of a proposed arbitration to 
determine the compensation for certain 
lots sought to be expropriated for a 
market site. Deeitt v. City of Winni/teg, 
Hi M R. 398.

4. Illegality -Injunction against carry
ing out illegal contract — Ultra vires— 
Costs—Municipal Act, R.S.M., c. 100, s.

The City of Winnipeg having by reso
lution of its council proposed to enter into 
a contract of purchase of certain land to be 
paid for in five yearly instalments, not
withstanding the provisions of section 390 
of The Municipal Act, R.S.M., c. 100, this

action was brought by a ratepayer and a 
motion made for an injunction to prevent 
the promised purchase.

After several adjournments of the 
motion, and before it finally came on for 
hearing, a new arrangement was entered 
into so far varying the original pro|x>sition 
that the injunction was not pressed for on 
the argument, and the only question for 
decision was as to the disposition of the

Hchl, following I Ionic v. The (heat 
Western Railway Co., (1867) L.R. 3 Ch. 
262, that a suit for an injunction was 
proper in such a case and that the defend
ants should pay the costs. It is not neces
sary that such a suit should be brought in 
the name of the Attorney-General.

Smith v. lialcigh, 11882) 3 O.R. 405, and 
Wallace v. Orangeville, < 1SS4) 5 O.R. 37, 
followed. Shrim/iton v. City of Winnipeg,
I ; M R. 211.

6. Quashing by-law ’'Judge," per
sona designata R.S.M. 181)2, <\ 100, s. 385.

Sect ion 258 of The Municipal Act, 1890, 
(R.S.M., e. 100, s. 385), provides that : 
“In case a resident of a municipality, or 
any other person interested in a by-law, 
order or resolution of the council thereof, 
applies to a Judge of the Court of Queen’s 
Bench sitting in Chambers, * * * * * 
the Judge, after at least ten days’ service 
on th • corjxmition of a summons, or rule 
to show cause in this behalf, may quash 
the by-law,” &c.

Held, that the term “Judge” in the 
statute is /ursonu designata, and only the 
Judge who issued the rule or summons can 
hear the application on its return. Doyh 
v. Dufferin, 8 M.R. 294.

6. “Municipal” taxes, whether in
clude school taxes Tax exemption by
law—Assessment Act, R.S.M. 1892, c. 101, 
s. 135—57 Vic. (M), c. 21, s. 3.

The City of Winnipeg having levied 
school taxes upon defendants’ property 
for the years 1890-1894, the defendants 
resisted an action at law for the amount 
relying on the terms of a by-law of the City 
passed in 1881, by which it was enacted 
that all property of the defendants then or 
thereafter to be owned by them for rail
way purposes within the City should be 
exempt forever from all municipal taxes, 
rates, levies and assessments of every 
nature and kind.

Il eh l, that school taxes are not included 
in the term “municipal taxi's,” and that 
under section 135 of The Assessment Act,
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I! S XL, <•. 101, as amended hv 57 Vie.. e. 
-1, 3, I lu* plaintiffs Intel » right tu sut* for
them, bring inrrrly const i* «11 <*il by thr 
Legislature as tin- agents through whom 
the school corporation levies the amounts 
they require for ethical inn purposes. 
\\ inni/ny v. (’.I1.If., 1*2 M.U. 5S1.

Reversed, 30 S.( MR. 55H, where it was
lhhi, that the exemption included 

school taxes.
The by-law also provided for the issue of 

debentures to the company, and by an Act 
of the Legislature, Hi ,V 17 Vic., e. til, s. ti, 
it was provided that “by-law 1th to auth
orize tin- issue of debentures granting by 
way of bonus to the C.P.R. Co. the sum 
of S‘J()(),(HM) in considérât ion of certain 
undertakings on the part of the said com
pany. and by-law 11)5 amending by-law 
No. MS and extending the time for the 
completion of the undertakings" * * *
“hr and tin* same are hereby declared 
legal and binding and valid. * * *"

llehl, also, that, notwithstanding the 
Rescript ion of i he by-law in t he Vet t an 
conlined to the portion relating to the issue 
of debentures, the whole by-law, including 
the exemption from taxation, was vali
dated.

C v. Cih/ of ll'inni/H'ij, 30 S.C.R. 
55s.

7. Use of streets by electric light com
pany after expiration of time limited

Injunction- Order to remove poles mill 
ici ns Estoppel.

The defendant Company had acquired 
the rights and business of a company 
which had in 1 SI) 1 secured the right to 
erect poles and wires in the streets of the 
Town of Selkirk and to carry on the busi
ness of supplying electric light and power 
in the Town for a period of ten years.

After the expiration of that period and 
until the year 11HH), the defendant Com
pany and its predecessors in title continued 
i he business and erected from time to time 
new pides and wires in tin- streets without 
procuring any extension of the franchise, 
but also without any action being taken 
by the Town to prevent the carrying on of 
I lie business.

lh hi, that the Town was not estopped 
from passing a by-law in 11)01) revoking and 
terminating the rights and privileges prev
iously granted and then exercised by the 
defendant Company and requiring the 
immediate removal of all their poles and 
wires from the streets, and was entitled 
to a declaration that the defendant Com

pany had no right any longer to maintain 
its system, an injunction to restrain it from 
maintaining the same or erecting poles or 
wires or transmitting electricity within the 
Town, and an order requiring the Com
pany to remove their poles and equipment 
from the streets of the Town.

lh hi, also, that the Attorney (leneral 
was not a necessary party to the action.

Souf/ei ii v. Church Society, (1K5S) ti (Ir. 
53S, and Eenelon v. Victoria Ify.Co., 11H81i 
‘-Ml (ir. 4. followed. Town of Selkirk v. 
Selkirk Electric Liyht Co., J ) M.U. Itil

Sei Appeal from Covxty Court, V, 1. 
Company, IV, 14.
Cl INSTITUTIONAL IjAW, It).
Corporation, 2, 3.
Evidence, 3.
Expropriation of Land, 1.
( 1A KM SUM ENT, V, 6.
Highway, 1.
Local Option By-law, I, 1. 
Mandamus, 3, 4.
Mechanic's Lien. VII, 1. 
Negligence, IV.
Nuisance, 1, 3.

- Public Health Act.
Public Parks Act.
Railways, XI, 1
Real Property Limitation Act. 8. 
Receiver.
Sale of Land for Taxes, 111, 3; VI, 

I; VII, 1; VIII, 1,2 X,1 6,6 
Street Railway.
Summary Judgment, II, 3.
Taxation, 3.

MURDER.

Sec Criminal Law, XVII, 3.

MUTUAL INSURANCE.

1. Assessment of premium notes
Discount for prompt payment Mutual 
llail Insurance Act, K.S.M., c. 106, s. 35.

Action to recover the amount of an 
assessment on a premium note given by 
defendant for an insurance against loss by 
hail.

Section 35 of The Mutual Insurance 
Act, R.S.M., c. 106, under which the plain
tiff company was incorporated, provides 
that the assessments upon premium notes
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Mr undertakings shall always ho in pro
portion to tin* amounts of such notes or 
undertakings.

in making the assessment of live per
• at. upon the amount of each policy, the 

directors added a proviso that all members 
: id policyholders who should pay the full 
mount of the assessment on or before 1st

November, Is VP, should be entitled to and 
'liould receive a discount of 25 per cent. 
upon the amount of such assessment.

//< Id, that the company had no power 
to allow a discount for, or to impose penal-
• ' for default in, prompt payment, and. 
being a mutual company, the directors 
must strictly observe the requirements of 
ilie Act and preserve equality amongst the 
members in assessing them; and that the 
effect of the resolution was really to assess 
75 per cent, of five per cent, upon those 
who should pay before a certain date and 
die full five per cent, upon all others, and 
dial the assessment was therefore void 
under section 35 of the Act. Manitoba 
Farmi rs' Mnlmil llail Inn. ('a. v. Lindsay, 
Id M R 352.

2. Assessment of premium notes
1/uliial llail Ins a nna i ,1c/. R.S.M., e. 
Ht**. 27 Withdrawal from membershi p
I’'•sumption of continuance of /mlicy of Ur 
'< -t unir Inifiossibility of performance of
• "inlitioii Evidence.

In an action by a company incorporated 
under The Mutual llail Insurance Act 
R.S.M., c. 11Hi, to recover the amount of 
hi assessment imposed by resolution of the 

directors upon one of its members for the 
second crop season after the issue of the 
policy, it is incumbent on the company 
to show that by the terms of tin* policy the 
person called on to pay the assessment is 
still a member of the company ; and, if no 
evidence it- given to show what the terms 
of the policy were in regard to the period 
covered by it, the action should he dis-

If a member of such company is entitled 
to withdraw from membership upon cer
tain conditions, including the surrender 
of the policy issued to him, he cannot exer
cise such right without surrendering the 
policy, although the loss of it has rendered 
it impossible for him to perform that con
dition.

('roorknritt v. Fletcher, I II. tV N. 893, 
and ('utter v. Powell, 0 T.R. 320, followed. 
Manitoba Fanner's Mutual Hail Ins. («>
v. Fisher, 11 M.R. 157.

NAVIGABLE RIVERS.
1. Obstruction to navigation Lia

bility of II rid ye ('mupuny.
The defendants by their charter wer 

empowered to erect a toll-bridge over the 
Red River and it required that the bridge 
should he provided with a draw or swing 
so constructed as to allow sufficient space, 
not less than SO feet, for the passage of 
boats, rarts, etc. After the bridge had 
been constructed the two ends were 
carried away, leaving the swing portion 
however uninjured. For the purpose of a 
temporary bridge pending repairs, piles 
were driven in the bed of tin- riv r, but no 
obstruction was placed under the swing. 
The plaintiff’s raft in descending the river 
was driven by the current against the 
piles, broken and lost.

Ihhi,That the public had no right to 
use any other space than that provided for 
bv the charter.

2. That the Bridge Company were en
titled to erect a ’emporary bridge and for 
that purpose to drive piles.

3. Where both parties have equal rights 
iti a navigable river, it must be shown, in 
order to maintain an action, that the de
fendant has exercised his rights in such a 
manner as to unreasonably impede orde'ay 
the plaintiff. Ralston v. /{••■I River Bridge 
Co., 1 M. It. 235.

2. Obstructions Reasonable use.
A declaration alleged that the plaintiffs 

were owners of steamboats accustomed to 
navigate the Red River; that the Red 
River was a navigable river; that there 
was no other route for the plaintiffs’ 
boats; that defendants, whilst the plain
tiffs were so navigating, “unlawfully, 
wrongfully and injuriously blocked up and 
obstructed the said river with logs and 
timber and thereby obstructed, impeded, 
hindered and prevented the plaintiffs 
from navigating the said river with 
their said boats, and continued the 
said obstruction for a long space of 
time, whereby during all that time 
the plaintiffs were hindered and ob
structed from navigating the said river;” 
and alleged special damage.

Held, had upon demurrer.
North I Vest Navigation Co. v. Walker, 

3 M i: 35
See 4 MR. 400 and 5 M R. 37.

3. Obstructions - Reasonable use — 
Negligence.

After the judgment upon the demurrer 
as reported. 3 M.R. 25 supra, the plain-
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tiffs amended their declaration, alleging, 
in addition, in effect, that the defendant, 
using the river for the purpose of floating 
a large quantity of logs down it, so negli
gently and improperly floated the logs as 
to cause injury to the plaintiffs, owners of 
steamboats and barges, who were also at 
the time lawfully using the river for the 
purpose of navigating their steamboats 
and barges.

The defendants again demurred.
Held, declaration as amended good.
North West Navigation ('a. v. Walker, 1 

M. R. 400.
Affirmed, 5 M.It. 37.

See Constitutional Law, 1.
— Injunction, I, 4, 5.

NEGATION OF STATUTORY 
EXCEPTIONS.

See Criminal Law, XVII, Li.

NEGLIGENCE.

I. Contributory Negligence.
11. Fellow Servants’ Negligence.

III. Fires.
IV. Liability of Municipalities.
V. Railway Companies.

VI. Street Railway Cases.
VII. Miscellaneous Cases.

I. Contributory Negligence.

1. Evidence.
The plaintiff, a contractor for construct

ing and repairing roofs, came to the de
fendants’ premises on their invitation to 
examine the roof and give an estimate o 
the cost of certain repairs to it.

There was a cupola on the roof from 
which it could be examined. This cupola 
was reached by a ladder going up through 
a hole in the roof. It had two windows 
and was well lighted. There was also 
another hole in the floor of the cupola 
which was there for the purpose of furnish
ing light to the floor below and was un
guarded. The plaintiff in broad daylight 
ascended to the cupola, accompanied by 
defendants' foreman, for the purpose of 
examining the roof and, after looking 
through one of the windows, he stepped 
backwards and fell through the last.

770

mentioned hole to the floor below and was 
injured.

Held, that there was no evidence of 
negligence on defendants’ part to go to the 
jury, and that plaintiff was properly 
non-suited.

Johnson v. Romberg, (1892) 51 N.W. 
Rep. 1043, folio win!.

Indermaury. Davies, (1865) L.R. 1 C.I\ 
274, distinguished.

Held, also, that, as the danger was 
obvious, there was no duty on the part of 
defendants’ foreman, although he was 
present, to warn plaintiff of it. Fonseca 
v. Jjake of the Woods Milling Co., 15 
M R. 413.

2. Findings of jury—Damages for 
Itersonal injur g—Questions to he submitted 
to jury—New trial.

In an action for damages for personal 
injury caused by a car of the defendants, 
the jury found that defendants' negligence 
was the cause of the accident, but also 
that the plaintiff might, by tin- exercise 
of reasonable care, have avoided the acci
dent. There was evidence sufficient to 
justify both these findings.

The trial Judge dismissed the action, 
following London Street Railway Co. v. 
Hrown, (1001, 31 8.C.R. 642.

On appeal, the ( 'ourt ordered a new trial 
on the ground that the jury’s finding 
that tin- plaintiff might have avoided the 
accident by the exercise of reasonable care 
was not sufficient without their saying 
in what Mspect he failed to exercise 
reasonable care, as the (.’ourt was unable 
to determine from the jury’s findings 
whether the plaintiff was in law guilty of 
contributory negligence or not.

The Court suggested that the proper 
course for the trial Judge to take in such 
a case would be to submit to the jury 
two questions such as, I. Was the 
plaintiff guilty of negligence? 2. If yes, 
what was this act of negligence? and 
that it would probably be well to add 
a third question : Whose negligence really 
caused the accident ? Shrondra v. Winni
peg Elec. Ry. Co., 21 M R 622.

3. New trial for misdirection to 
jury - Railway Art, R.S.C. 1906, r. 37, 
s. 288—Duty of com/sin y to pack frogs.

Contributory negligence may be a 
defence to an action for damages suffered 
in consequence of a breach of a statutory
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(irons v. Wimboume, [1898) 2 Q.B. 419, 
aid lierai on Negligence? pp. 633, 634, 

643, and the cases there cited, followed.
In an action for damages for injuries 

suffered by the plaintiff in consequence 
of putting his foot in a frog which it 
was alleged had not been properly packed 
as required by section 288 of the Railway 
Vet, R.S.C. 1906, c. 37, the trial Judge 

charged the jury that, if the frog was 
unpacked, the Company would be liable, 
whether the plaintiff was guilty of con
tributory negligence or not.

Hel l, that this was a misdirection, and 
that, notwithstanding the question of 
contributory negligence was submitted 
to the jury and answered in plaintiff's 
favor, there should be a new trial.

lira y v. Ford, [1896) A.C. at p. 49, and 
I.unis v. Moore, (1878) 3 A lt. at p. 614, 
followed. Street v. C.P.R., 18 M.R. 334.

4. Volenti non fit injuria.
The deceased and a number of other 

purchasers of sand and gravel from a 
pit owned and operated by the defend
ants were loading sand in an excavation 
underneath the frozen crust two feet 
thick. Ten or fifteen minutes before 
the accident a man employed by the 
defendants for that purpose warned all 
those working in the pit that the crust 
was cracking. The others withdrew in 
time, but the deceased thought he could 
complete his loading before the crust 
caved in, took the risk and was killed 
in consequence of the crust falling upon

Held, that, although it was the de
fendants' duty to break down the crust 
as soon as it became dangerous to their 
customers, yet the maxim “ ralenti non 
.lit injuria ” applied in this case, and the 
defendants were not liable in damages 
lor the death of the decease!. Roy v. 
Henderson, 18 M.R. 234.

5. Voluntarily incurring risk Re
moteness of damages.

Defendant was the owner of a threshing 
machine and a portable steam engine 
and him! from the plaintiff a team of 
horses with a driver for use in moving 
the engine about and in drawing straw 
and grain during the* work of threshing, 
ta While threshing for a certain farmer, 
sparks from the engine set fire to a stack 
of grain and, the separator being thereby 
placed in danger, the plaintiff’s driver 
attached his horses to it for the purpose 
of hauling it into a place of safety ; but

the fire spread so rapidly and unex- 
pectedly before the separator could be 
moved or the horses detached that they 
were severely’ burned and had to be 
killed.

The County Court Judge, who tried 
the ease without a jury, found that 
the fire had been caused by negligence on 
the part of the defendant’s servants, 
also that the horses had been attached 
to the separator either in obedience to 
a call from the defendant's foreman 
or under his personal supervision, and 
that there was no negligence on the part 
of the plaintiff's driver.

Held, on appeal,
1. That the evidence fully warranted 

the finding of negligence and, unless the 
plaintiff’s driver was guilty of contri
butory negligence, the defendant was 
responsible for the loss of the horses.

2. That the driver was not guilty of 
contributory negligence in exposing the 
horses to danger, ns it was not obvious 
and he had acted either on the orders 
of the defendant’s foreman or in obed
ience to a natural impulse to try to save 
the defendant’s property.

Connell v. Prescott, (1892) 20 A.R. 49, 
22 S.C.R. 147, followed.

Thorn v. James, 14 M.R. 373.

11. Fellow Servants • Negligence.

1 Master and servant Defect in 
system —Accident to workman.

The plaintiff, a structural iron worker 
iu the employ of the defendants, while 
working under the direction of an ex
perienced foreman believed by the de
fendants to be a competent man, was 
severely injured by the falling of a steel 
column set vertically upon a cement 
pier to which it was fastened by split 
anchor bolts through the flanges and 
holes drilled in the pier. Plaintiff had 
been sent to the top of the column to 
assist in connecting it with a horizontal 
steel beam at a height of about 25 feet. 
The case was tried without a jury by a 
judge who was unable to find whether 
the falling of the column had been caused 
by the faulty construction of the pier 
or by defective filling in of the holes with 
cement after the bolts had been driven 
in or by the dropping out of the wedges 
in the lower ends of the bolts, so that 
the bolts did not spread out at the bottom, 
or by sending the plaintiff to the top of 
the column before the cement had suffi
cient time to harden pro|>erly.
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It was only sis to tin* last of these 
suggested causes that there was any 
evidence to show knowledge on the part 
of the defendants that the work was 
being done improperly and, if the fall 
of the column was from any of the other 
causes, the negligence was that of the 
foreman only.

Hi hi, that, as the plaintiff’s claim 
was based wholly upon a common law 
right of action, the rule of common em
ployment applied, and he was bound to 
show that the injury had resulted from 
some negligent practice on the part of 
the foreman of which the defendants 
were aware and that, as he had failed 
to show this, he could not recover.

Hartonshill Coni Co. v. livid, (1858) 
3 Mac.q. 2110, followed.

Smith v. linker, 1181)11 AX'. 325, »Su-.nl 
v. Coon ron, 1 Sc. Sess. ('as. 2nd Ser. 493, 
and 1‘atersons v. Wallace, |1K54| 1 Macq. 
748, distinguished. Lawrenct v. Killy, 
19 M.lt. 359.

2. Common employment Liability 
of employer for injury lo workman canned 
hy ncyligence of foreman- Workmen's Com
pensation for InjurU I r. /,' S \f. 1902, 
c. 178, s. 3 (/>) — holy of persons who 
cause others to handle s pic iall y dangerous 
things.

The death of the deceased was caused 
by carelessness and ignorance in the 
handling of dynamite by the deceased 
and a fellow workman named Anderson 
employed by the roadmastcr of the 
defendants to look after the work. An
derson and White were not competent 
persons to be so employed, and the 
roadmastcr was aware that they were

Held, 1. The plaintiffs could not re
cover under Lord Campbell’s Act, because 
the roadmastcr was a fellow workman 
with the deceased.

2. The plaintiffs were entitled to re
cover damages under the Workmen’s 
Compensation for Injuries Act R.S.M. 
1902, c. 178 because, by the jury’s tind- 
•ngs, the death was caused by tcason 
of the negligence of a person in the ser- 
o"i‘ of the employer who had superin
tendence entrusted to him. whilst in 
the exercise of such superintendence : 
paragraph (bi of section 3.

Dominion Xatural Cas Co. \, Collins, 
119091 AX’. 111). 7!» L.J.PX ’. lti, followed 
as to the duty of those who cause others 
to handle specially dangerous things. 
Whitt v. C.X.It., 21) M.lt. 57.
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3. Master and servant Injury o
employee caused by ingligenn of fellow 
employee intrusted with su/ii rinti ndence 
Liability of employer at common law 
Workmen's Compensation for Injuries Act, 
li.S.M. 1902, c. 178, x. 3. Hailway An. 
H.S.C. 1906, c. 37, s. 306—Limitation of 
linn for action.

The plaintiff’s claim was for injuries 
sustained by the explosion of some 
dynamite while he was thawing it for 
use in blasting out hard pan in a gravel 
pit under the superintendence of one 
Campbell, a roadmastcr in defendant's 
employ. In answer to questions, the 
jury at the trial found that the plaintiff 
was ignorant of the material he was 
using, that Campbell had not given him 
iroper instructions, that the injury hail 
>een caused by the negligence of tin- 

defendant company, that such negli
gence consisted in not employing a com
petent person to superintend the work 
and in not furnishing proper appliances 
and storage for explosives, and that 
the defendant company had not used 
reasonable and proper care and caution 
in the selection of the person to super
intend the work.

Held, Howell, C.J.M. dissenting, 
the evidence at most showed that, on 
the occasion in question, Campbell might 
have been negligent in his superintend
ence of the work, that there was no proof 
of his incompetence otherwise or that 
the defendant had been negligent in 
appointing him, or in furnishing proper 
appliances, the onus of proving which 
was on the plaintiff, and, therefore, tla- 
plaintiff could not recover at common 
law, but was entitled, under The 
Workmen’s Compensation for Injuries 
Act, R.S .M. 1902, c. 178, K to the 
amount alternatively fixed by the jury 
under section 11 of that Act.

Smith v. Howard, 11870 22 L.T. 130; 
Young v. Hoffmann, 119071 2 lx.B. 050, 
and Crihb v. Kynoch, 11907) 2 K It. 
548, followed.

Her Howell, C.J.M. There was evi
dence to submit to the jury on all Re
quest ions answered by them and tla- 
verdict for damages at common law 
should not la- disturbed.

Hi Id. also, by all the Judges, that tie- 
damages had not been “ sustained by 
reason of the construction or operation 
of the railway," and therefore the plaintiff 
was not barred bv section 306 of the 
Railway Act, R.SX '. 1900, c. 37, from 
bringing his action after the lapse of
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une year. Anderson v. C.N.U., 21 M.R.
121.

Appeal of defendants to the Supreme 
Court of Canada dismissed and cross 
appeal of plaintiff allowed, the Court 
holding that the plaintiff could recover at 
( imillion Law, because, according to the 
limling of the jury, which was amply sus- 
■ lined by the evidence, the defendants 
had been guilty of negligence in not em
ploying a competent person to superintend 
tin work, and in not furnishing proper 
appliances and storage for explosive's. 45 
sen 355.

Xppenl of defendants to Privy Council 
dismissed.

111. Fires.

1. Prairie fire, damages for starting.
A person who starts a fire on his own 

property for purposes of husbandry, 
although not bound at all hazards to 
prevent the spread of fire to his neighbor’s 
property, is yet bound to exercise caution 
and care proportionate to the risk of 
lire spreading and doing damage ; and 
whatever falls short of taking every 
precaution that is reasonably possible 
under tin- circumstances, to prevent 
the spread of the fire, will be held to lx* 
negligence for which the person will 
lie made liable in damages. Furlong 
v. Carroll, 7 A.H. 145, followed.

A Judge in appeal will seldom reverse 
the finding of the trial Judge on any 
question of disputed facts but he may 
differ from him in the inference to be 
drawn from the facts that are really not 
in dispute, and, thus differing, the ap
pellant is entitled to the benefit of his 
opinion. Booth v. Moffatt, 11 M.R. 25.

2. Threshing Operations Escape of 
-parks from engine -Condition of spark 
arrester Assumption of risk.

The defendants brought their threshing 
machine to the plaintiff’s farm to thresh 
her crop, which was stacked in IS stacks 
near her farm buildings. There was

strong wind, but the machine was set 
going near the stacks, and sparks from 
ilv engine set fire to the stacks and 
'•onsumed them. In an action for neg
ligence, it was contended that the plaintiff 
had assumed the risk of fire.

Ihhi. that, if the plaintiff assumed 
ny risk, it was no other than that oe- 

e.-isioned by the location of the engine, 
and that all that could be urged against

her in this respect was that she could 
not now be heard to say that the smoke 
was blowing upon the stacks, or that 
it was too windy to thresh ; and the 
defendants wer- not, by reason of the 
assumption by the plaintiff of any such 
risk, relieved of their obligation to use 
such care as was requisite in the cir
cumstances. The circumstances required 
a high degree of care ; and, upon the 
evidence, due care was not taken in 
the adjusting of the spark arrester pro
vided with the engine, so that it was 
of little or no use in preventing the 
escape of sparks ; and this amounted to 
actionable negligence on the part of 
the defendants. Fawcett v. Ferguson, Id 
W.L.R., 572.

3. Fire on vessel Absence of precau
tions against fire spreading--Dangerous 
conditions in furnace room—Failure to 
warn passengers to escape — lies ipsa 
loquitur.

In the absence of direct evidence as to 
the cause of a fire which destroyed the de
fendants’ steamer while lying at her dock, 
and in consequence of which the plaintiff 
suffered severe personal injury and loss, 
proof of the existence of dangerous con
ditions in the furnace room, where it was 
probable the fire luul started, of the ab
sence of means to put out an incipient, 
fire, that when the fire was first noticed it 
had gained such headway that the plain
tiff could only escape by jumping into the 
lake, anil that there was either no watch
man on duty or, if on duty, he neglected 
to give any warning to the passengers to 
escape, so that some of them were burned 
tit death in their rooms, is sufficient to 
warrant a finding of negligence on the 
part of the defendants and a verdict for 
the plaintiff for substantial damages.

The doet ine of res ipsa loquitur is ap
plicable in this case, following Smith v. 
Baker, [18911 A C. 335, and Quebec, Arc., 
Iig Co. v. Julien, (TOtKi) 37 S.C.R. (132.

Isbister v. Dominion Fish Co., 19 M.R. 
430.

Affirmed, 43 S.C.R. 037.

IV. Liability of Mvnktvalitiks.

1. For unsafe condition of polling 
booth -Agcncj/ of corporation officer.

In submitting money by-laws to a vote 
of the electors under section 4Sti of the 
Winnipeg Charter, 1 & 2 Kdw. VII, < 77, 
the City Clerk, acting as returning officer,
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should be deemed to have acted as tin* 
audit of the City, and an elector who 
enters the polling booth to vote on the 
by-laws and there receives injuries caused 
by defects in the apartment provided for 
marking ballots, the polling booth having 
been appointed by the council in the by
laws. is entitled to recover damages from 
the City for such injuries in an action for 
negligence, and it makes no difference 
that the elector is at the same time voting 
at a municipal election for mayor and 
aldermen.

Mersey I tucks Trustees v. ( it III is, ( 1 Stilt ) 
L.R. 1 II I., at p. 1IU, and McSorley v. 
St. John, i iNNl : fi S ( '.It. ."lit 1, followed.

/'< / How ell, C.J It tin- plaintiff 
had been injured simply because of the 
neglect of some official in preparing 
boot hs for I he elect ion of mayor and aider- 
men, the official would have been acting 
in a public capacity and the law of res/ton- 
deal su/ter nr would not apply so as to 
make the City liable: W'ishurt x .Brandon, 
i INS? i t M.li. I oil; .\fcCleare v. Moncton,
( 11X12) 32 S.C.It. I (Mi. (inrhiitt v. City of 
Winnipeg, IK M.lt. 345.

2. For negligence of employee of 
water-works department Agency of 
serrant of corporation.

A municipal corporation authorized by 
the Legislature to establish and manage a 
system of wate works, but not bound by 
law to do so, will, if it does so, be liable for 
injuries caused by tin- negligence of the 
servants employed by it therein while in 
the performance of their duties.

Hcsketh v. Toronto, (1898) 25 A.It. 449, 
and tiorbutt v. Winni/tey, (1909) IK M.lt. 
345, followed.

It is actionable negligence if an em
ployee nf the waterworks department of a 
city, having opened the trap doo• in the 
floor of a kitchen for the purpose of read
ing the water meter in the basement, 
leaves the trap door open on going away, 
whereby an occupant of the house is in
jured bv falling through the open trap 
door. Shaw x. City of Winnipeg, 19 M.lt. 
234.

3. For non-repair of sidewalk
Municipal Act, R.S.M. 1992, c. 110, s. 
(i(i7 Winnipeg ('barter, s. 722.

The plaintiff was injured in consequence 
of stepping on the end of a loose plank in a 
comparatively new sidewalk and so being 
thrown down. There was evidence that 
the plank had been loose for two or three 
weeks before the accident, but none to

7K|

show that any of the City's servants or 
officials had knowledge of it, and many 
persons, including an inspector of side
walks in employ of the City, had walked 
over it without noticing that there was 
any defect there.

Haiti, that the defendants were not 
liable, as negligence on their part was not

Ireson x. Winni/teg, (1900) 10 M.lt. 352, 
distinguished.

Forrest x. City of Winni/tey, IK M.lt. 
440.

4. For non-repair of sidewalks
Municipid Act, It.S.M. 1902, c. 110, s. 007

Winni/teg Charter, s. 722.
I 'nder section 007 of the Municipal Act, 

It.S.M. 1902, c. 110, or under section 722 
of the Winnipeg Charter, 1 & 2 Edw. VII, 
c. 77, a municipality is not liable for tIn
consequences of an accident caused by 
the want of repair of a sidewalk unless 
negligence on its part is shown.

The plaintiff was injured by the tilting 
up of a loose plank in a sidewalk only ten 
years old which had been regularly inspec
ted by an officer of the City without the 
discovery of the defect, and no notice of 
the defect had been brought home to the 
City in any way. It appeared that the 
plank had got loose by the breaking of the 
nails and not by reason of age or decay of 
the wood.

Hebd, that the defendants were not 
liable.

Danes v. City of Winnipeg, 19 M.R. 744.

V. Railway Companies.

1. Burden of proof -Master and ser
rant -Cremations against accidents—Con
tributory negligence.

Deceased was employed by defendants 
as a switchman in the station yards. 
In discharging his duties his foot caught in 
a “frog” and while held fast he was run 
over and killed. The frog had been 
"blocked,” but the blocking had worn 
down to some extent.

At the trial of an action by widow and 
children, the presiding Judge at the close 
of the plaintiffs’ case held that there was 
no evidence to go to the jury. Plaintiffs' 
counsel declined to take a non-suit or to 
permit leave to be reserved to enter a non
suit in Term. The Judge then told the 
jury to bring in a verdict for defendants, 
and allowed no addresses by counsel. 
The jury found a verdict for the plaintiff.
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I pun a motion in Turin to set aside the 
verdict,

ll< hi, 1. That neither the trial Judge nor 
the Court could enter a non-suit against 
the plaintiffs’ desire.

2. That the verdict would not necess
arily he set aside, Imt would not he allowed 
to stand if the trial Judge was plainly and 
certainly right in point of law.

3. That, in the absence of evidence that 
tin1 system of blocking was defective or 
that the blocking of this particular frog 
was imperfect, and there being evidence 
that the Company employed proper and 
competent workmen to keep the frogs in 
repair, there was no case for the jury.

4. The onus of proving the incompet- 
tency of the workmen was on the plaintiffs.

5. It was for the plaintiffs to prove 
that the deceased was ignorant of the 
dangerous character of the frog and that 
ihe defendants were aware of it.

Itajotte v.C.P.It., 5 M.R. 365.

2. Contributory negligence —l'olenli 
non Jit injuria -Evidence to i/o to the jura

Xon-suit—New trial—Workmen's Com- 
liensalion for Injuries Act, R.S.M. 1902, r.
17S.

At the trial before a jury of an action 
by a switchman to recover damages 
against a railway company for injuries 
alleged to have been caused to him while 
engaged in the execution of his duty under 
the orders of his foreman, through 
negligence in the operation of a train 
by other servants of the company 
and because there was not sufficient room 
between the different tracks in the rail
way yard to enable the plaintiff to carry 
on lus work safely, the defences of con
tributory no ligence and volenti non fit 
injuria are properly for the jury and, 
when there was some evidence that the 
bell had not been rung or the whistle 
sounded on the train which struck the 
plaint iff and to show that the “ lay-out ” 
of the yard was defective, a verdict 
entered for the defendants by direction 
of the trial Judge should be set aside 
and a new trial granted.

Toronto Railway Co. v. King, (1908) 
A X ’. 260, and Higley v. City of Winniiieg, 
(19Kb 20 M R. 22, followed.

Wood v. C.P.R., 20 M R. 92.
Reversed. Decision of Perdub, J. A., 

directing a verdict, to be entered for 
defendants, restored, 47 S.C.R. 403.

Leave to appeal to Privy Council 
refused, 45 S.C.R. 7.

3. Contributory negligence -Death 
of ilerson run over on railway track through 
negligence of crew of engine—Railway 
Act, 1903 </», h. 224.

The plaintiff’s husband, while in the 
actual discharge of his duty as section 
foreman on the defendants’ railway ex
amining the track, was struck by a yard 
engine running backwards No lookout 
was on the tail board or rear of the en
gine and no signal of any kind was given 
to warn the deceased of tin1 approach 
of the engine.

Held, that there was ample evidence 
to support the findings of the jury that 
the deceased came to his death in con
sequence of the negligence of the en
gine crew in neither blowing the whistle, 
ringing the bell nor keeping a proper 
lookout, and that the deceased could 
not, by the exercise of reasonable care 
under the circumstances, have avoided 
the accident, and that the appeal from 
the verdict in favor of the plaintiff should 
be dismissed.

Although the deceased, if he had 
looked round, would have seen the ap
proaching engine and stepped out of 
the way, yet he was engaged at the time 
in the discharge of a duty of an absorb
ing character which would naturally take 
his whole attention and, under the cir
cumstances, a jury might properly infer 
that, there was no absence of reasonable 
care on the part of the deceased. More
over, even if the deceased had been guilty 
of negligence, tin* defendants would 
still be liable if the engine crew could, 
by the exercise of reasonable care, have 
avoided the accident.

Coyle v.G. X. Ity., (1887) L. R. 20 Ir. 
409; The He.rnina, (1887), 12 P. I). 89; 
Kelly v. Union Ity. it1 T. Co., (1888) 
8 S. \V. R. 20; Canada It. Co. v. Jackson, 
(1890) 17 S. C. R. 316, and London 
etc. Co. v. Lake Erie etc. Ity. Co., (1906) 
7 <). W. R. ">7l. followed.

The omission of a Common Law dut v 
is actionable negligence equally with 
the omission of a statutory duty, and 
the Common Law requires the defend
ants’ servants, when running through 
the yard, to take the obvious precaution 
of watching for workmen lawfully on 
the track and giving them timely warn
ing: Canada Atlantic Ry.Co. v. Henderson, 
(1899) 29 S. C. R. 632.

Held, also, that the jury would have 
been justified if they had drawn in
ferences unfavorable to the defence
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from the fact that neither the engineer 
nor the fireman who were in charge of 
the engine was called to give evidence 
for the defence: Grem v. Toronto l{i/. 
Co., (iHUfi) 20 O. K. 320.

The accident occtired within twenty 
feet of a public highway crossing, but,

Quatre, whether section 224 of the 
Railway Act, 1903 (.!)), re(|iiiring that 
the whistle should be sounded when 
approaching a highway crossing and 
that the bell should be continuously 
rung until the highway is crossed, can 
be invoked on behalf of any persons 
except those using the highway crossing. 
Wall man v. CCH. 10 Mil. *2.

4. Defective apparatus Costs /•>-- 
i truce Huit irai/ Act, H.S.C. 1900, c. 37, .<•. 
204 (r)—•lirnkr mini injured irhilst i/o ini/ 
between ends of moving cars to uncouple.

The plaintiff, a brakeman on duty in 
the defendant’s employ, was injured in 
an attempt to uncouple a number of 
cars from an engine, the train being in 
motion. There was evidence that the
lever on ........ ngine tender failed to work
properly, that there was no lever on the 
end of the car next the tender, and that 
the plaintiff, in order to uncouple, had 
to reach in between the ends of the ears 
in .an effort to pull out the coupling pin. 
In so doing lie either tripped or was 
knocked down and had an arm cut off 
by the wheels of the tender.

Held, that, in view of the require
ment of sub-section (n of section 294 of 
the Railway Act, R.S.C. 1909, e. 37, that 
all cars should be equipped with appar
atus which shall prevent the necessity 
of hrakemen going in between the ends 
of the cars to uncouple, the plaintiff 
had made out a prima facie case of neg
ligence, and that the non-suit entered 
at the trial should be set aside, and a 
new trial granted.

Costs of the former trial and of the 
appeal to he costs to the plaintiff in any 
event of the cause.

The trial Judge had made an order 
that, it a new trial should be granted by 
the Court of Appeal, then, in the event 
of either of the plaintiff's witnesses 
being out of the country, lie should have 
the right to read tin evidence such 
witness had given at the trial on the 
case coming up for trial again, and the 
Court ordered this provision to be em
bodied in the judgment. Scott v. C.P.B., 
19 M R. 29.

6. Defective apparatus Bailway Act, 
B.S.C. 1909, c. 37, s. 294 Brakeman 
injured whilst going between ends of moving 
cars to uncouple.

The plaintiff, a brakeman on duty in 
the defendants’ employ, was injured 
in an attempt to uncouple a number of 
ears from an engine, the train moving 
slowly backward. There was evidence 
that the lever on the engine tender 
faihd to lift the pin ; that there nas no 
lever on the end of the car next the 
tender, and that the plaintiff, in order 
to uncouple, had to reach in between 
the ends of the ears in an effort to pull 
out the coupling pin. In so doing he 
either tripped or was knocked down and 
had an arm cut off by the wheels of the

llelil, that, in view of the requirement 
in sub-sec. (r.) of s. 294 of the Railway 
Act, R.S.C. 1909, c. 37, that all cars 
sho .Id be equipped with apparatus 
which should prevent the necessity of 
hrakemen going in between the ends 
of the cars to uncouple, the plaintiff 
had made out a prima facie case of neg
ligence and the verdict of the jury in 
his favor should not be interfered with. 
Scott V. C.P.B., 19 M R. 105.

VI. Street Railway Casks.

1. Accident resulting from contact 
of electric wires

Per I)unuc, C. ,1. A street railway 
company is not gp.il t y of negligence in 
failing to take steps to prevent telephone 
wires crossing above its trolley wire from 
coming in contact, if broken, with the 
trolley wire, unless it he at some place 
known to be specially dangerous : Alining 
v. Watervliet <V Co. (1*74) 79 Hun. 139.

Per Mathers, ,!. Such failure by a 
street railway company is evidence of 
negligence to go to the jury. The escape 
of electricity from wires suspended over 
streets through any other wires that 
may come in contact with them must 
he prevented so far as it can he done by 
i In- exercise of reasonable care and 
diligence, and the defendants should have 
put up guards such us were shown to 
lie in use very generally in the United 
States and England to prevent such
accidents.

Bo gal Electric Co. v. Ben, (1992 
32 S.C.R. 492; .\FcKagx. Soutlurn Bill 
Tib phone Co.. (1S99> 19 Soil. R. I >95, 
and Bind: v. Milwaukee, (1H9Û 91 N.W.R. 
1191, followed.
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The Court being equally divided, 
i In* appeal from the County Court jury’s 
verdict in favour of the plaintiff was 
dismissed. Ilinman v. Winnipeg Kite. 
St. Ry. Co., Hi M R. IC».

2. Frightening horses».
The plaintiff’s claim was for damages 

lor an injury to herself arising from the 
alleged negligence of the defendants. 
She was sitting in a sleigh with a team 
of horses attached standing at the side 
of the road, when another team of horses 
with their driver and a wagon were 
coming off a bridge near by just as a 
ear of the defendants was approaching 
in an opposite direction, and at a high 
rate of speed as was alleged. This 
latter team showed signs of terror, but 
the motorman driving the ear did not 
slacken speed, and the frightened team, 
as soon as it got clear of the bridge and 
past the ear, got beyond the control of 
the driver and ran into the plaintiff’s 
team, with the result that she was thrown 
out and injured. The jury rendered a 
verdict for the plaintiff.

Ih l<l, that there was sufficient evi
dence, if the jury believed it, to warrant 
their verdict, and if their verdict was 
right on the evidence the negligence of 
the motor-man in not slackening speed 
or stopping when he saw, or should have 
seen, the frightened team was the direct 
cause of the injury to the plaintiff ; and 
that the verdict should not be disturbed.

Although a street railway company 
may be permitted by its charter to run 
its ears on tin* public streets at high 
rates of speed, it is not, therefore, re
lieved from the duty of exercising proper 
•are to nrevent accidents. Line.s v. 
Winnipeg Klee. St. Hy. Co., 11 M.R. 77.

3. Liability for injury to person 
risking his life to save that of another.

A statement of claim alleging, in 
effect, that a child about two years of 
aire had fallen on the track of the dé
tendants’ street railway on a public 
^ircet in the City ; that one of the dé
tendants’ ears was approaching the 
child at a high rate of speed, and that, 
owing to the negligence of the motor- 
man in charge of the ear in not stopping 
it. the child’s life was endangered 
without negligence on her part ; that 
the plaintiff, observing this, necessarily 
rushed in front of t lie ear in an 
attempt to save the child, and that,

7ÎMI

owing to the motorman's negligence in 
not stopping the car or reducing its speed, 
he was struck and injured by the ear, 
discloses a good cause of action.

Eckert v. Long Island Railroad Co., 
(1871) 43 X.Y. 502, followed.

Anderson v. Xorthern Railway Co., 
(1870) 25 U.C.C.l*. 301, distinguished. 
Seymour v. Winnipeg Elec. Ry. Co., 19 
M R. 412.

4. Motorman abandoning his post
Accident caused hy negligence of serrant 
of defendants—Common carriers—Duty to 
carry passengers safely.

While the plaintiff was being con
veyed as a passenger on a car of the de
fendants, he was injured in consequence 
of the ear being run into from behind 
by another ear on the same track. The 
motorman and conductor of the other 
ear had, contrary to the express rules 
<>f the company, exchanged places, and 
the conductor in operating the car, 
either through negligence or incom
petence, allowed the collision to take

Held, that the negligence of the motor- 
man in abandoning his post to the con
ductor was the effective cause of the 
accident, and that the defendants were 
liable in damages for the injury to the 
plaintiff, although the conductor, whose 
act was the immediate cause of the 
accident, was not acting within the 
scope of his employment at the time.

Englehart v. Entrant, (18971 1 Q.B. 
240, followed.

(Iwilliam v. Twist, (1895) 2 Q.B. 84 ; 
Heard v. London, |1900| 2 Q.B. 530 ; 
Harris y. Fiat, (1907) 23 T.L.R. 504, 
distinguished.

Ih Id, also, per Pkudue, J.A., that, 
in order to make the defendants as 
carriers of passengers by the railway 
liable to the plaintiff, it was enough 
to show that the negligence or omission 
which caused the accident was that of 
the defendants’ servants then in actual 
charge of the ear.

Wright v. Midland Ry. Co., (1873 
Lit. 8 F,x. 137 : Thomas v. Rhymney 
Ry. Co, (1871) L it. 0 Q.B. 200. and 
Taylor v. Manchester etc., Ry. Co., (1895| 
1 Q.B. 134, followed.

Inner v. (i.T.V. Ry. Co., (1910) 17 
O.W.R. 1000, distinguished. Hill v. IL< - 
nipeg Elec. Ry. Co., 21 M.R. 142.

Appeal to Supreme Court dismissed. 
40 S.C.R. 654.
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5. Passenger alighting from car -
( 'onlributory négligence.

The plaint ill was a passenger on a 
crowded ear of the defendants going west
wards along Portage Avenue, in the City 
of Winnipeg. Bring near the front end of 
lhe ear when it stopped at the street where 
he wished to alight, he made his way past 
a number of people in the passage and in 
the front vestibule to the steps at that end, 
on which another man was standing, and 
stepped off the car in the direction of the 
parallel track of the railway. Almost 
instantaneously upon alighting, he was 
struck by another ear of the defendants 
proceeding eastwards on the other track, 
knocked down and very seriously injured.

The distances between the sides of two 
ears, when passing one another on the two 
tracks, was44 inches, and the height of the 
lowest step of the ear from the ground was 
1">I inches.

There was no rule of the Company pro
hibiting passengers from alighting at the 
front entrance of ears, but a rule of the 
Company required motormen, when ap
proaching another ear on that Avenue, 
to slacken speed and ring the gong contin
uously until the ear had been passed.

It was the custom of the company to 
permit passengers to alight at the front

The trial Judge found as facts that the 
motorman on the east bound car did not 
sensibly slacken his speed or ring his gong 
as he approached the other car.

The plaintiff was not aware of the ap
proaching car until it struck him.

Held, U) That the motorman on the 
car by which the plaintiff was struck was 
guilty of negligence, rendering the defend
ants liable in damages for the injury done 
to plaintiff.

(2) The plaintiff had not been guilty of 
such contributory negligence as to prevent 
his recovery of damages, as he had a right 
to expect that, as far as the acts of the 
defendants’ servants were concerned, he 
might alight in safety and would have a 
reasonable time after alighting to look 
about so as to guard himself against injury 
from other cars of the defendants, but was 
not given that time.

OUlrighl v. (I.T. liy. Co., (189.p>) 22 A.R. 
2Sti, and Chicago M. A St. P. It y. Co. v. 
Lowell, ■ 1894 151 V S R 209, followed.

(3) There is no binding authority for 
the proposition that, from the moment a 
passenger's foot touches the ground, a 
street railways’ liability for injuries to him 
by their other cars ceases. Statements to

that effect in some judgments cited are 
merely obiter dicta. Hell v. Winnipeg Klee. 
SI. Ity. Co., If) M R. 338.

Affirmed, 37 S.C.R. 515.

6. Wheel guards -Duty of Company to 
pul on u'heel guards—Damages—New trial.

1. It is negligence in a company operat
ing electric cars on the streets of a 
city not to have such guards for the 
front wheels as will prevent persons 
falling on the track from being run 
over, and the company will be liable 
in damages to any person injured 
in consequence of such negligence, unless 
there is sufficient contributory negligence 
on the part of such persons to constitute 
a defence.

2. No such contributory negligence 
could be attributed to a child under six 
years old.

3. A verdict for $8,000 damages in such 
a case, where one of the child’s legs was cut 
off, is not so excessive as to warrant the 
Court in ordering a new trial. Wald v. 
Winning Elec. Ity. Co., 18 M.R. 134.

Affirmed, 41 S.C.R. 431.

VII. Miscellaneous Cases.

1. Horses running away -Extraordin
ary occurrence—Liability of owner of horses 
breaking loose, and injuring plaintiff on 
highway.

The owner of a team of horses, which 
he had left tied by a reasonably strong 
halter and rope to a post in the street, will 
not be liable for negligence if the horses, 
being frightened by some extraordinary 
occurrence, break the fastenings, run away 
and injure a traveller on the highway.

Moore v. Crossland, ü W.L.R. 199.

2. Infant -Liability of father for infant's 
tort —Possession as evidence of title as 
against a wrong doer.

A father is not liable for negligence in 
allowing his fourteen year old son to go 
out alone with a gun to shoot game, if the 
boy has been carefully trained in the use 
of a gun and ordinarily exercises great cure 
in handling it ; but the son will be liable 
in damages for the consequences of care
lessness in firing the gun so as to start a 
prairie fire which destroys the plaintiff’s 
property.

Part of the plaintiff’s claim was for the 
loss of a stable on land which he had 
agreed to sell. The stable had been placed 
on the land by the purchaser, but the
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plaintiff had taken possession of the stable 
and was using it at the time of the fire.

Held, that the plaintiff's possession of 
the stable was evidence of title as against 
a wrong doer and that the defendant 
could not rely on the purchaser's rights 
as against the plaintiff, but was liable to 
the plaintiff for the value of the stable as 
well as of the other property destroyed by 
the fire.

Jefferies v.G.W.Il., (1856) 5 E * B, 802; 
The W'inkfisld, [1902] I*. 42, and (llemcood 
v. Phillips, |19041 AX'. 405, followed. 
Turner v. Snider, 16 M.R. 79.

3 Landlord and Tenant -Liability of 
i ni ployer for negliyencc. of employee.

Plaintiff was tenant of a store owned by 
defendant MeXichol, who had agreed to 
heat it sufficiently. The heating being 
found deficient, the landlord's agent em
ployed the other defendants, a firm of 
plumbers, to put in an additional steam 
radiator. Before (putting work for the 
day, the connections not being complete, 
the plumbers’ workmen put a valve on tlu
st earn pipe in the plaintiff’s store and 
closed it, so that, when the steam should 
be turned on, it should not escape into the 
store. When the steam was turned on at 
t lie request of the caretaker of the building, 
it was found that there was an escape of 
steam at a defective radiator in the room 
above and it had to be turned off again. 
At the request of the caretaker the work
men returned in the evening, made good 
the defect in the room above, and again 
turned on the steam. The plaintiff’s 
store was then locked up and nothing was 
«lone to ascertain whether the valve was 
st ill closed. It had, however, been opened 
in the meantime, by whom the evidence 
• lid not show. The result was that, during 
i Lie night. the plaint iff’s goods were great ly 
damaged by the escaping steam.

Held, (1) That it was no part of the 
plumbers’ work to turn the steam on sifter 
putting in the additional radiator. That 
would be a matter to be attended to by the 
landlord or those acting for him and, as 
between the plaintiff and the landlord, it 
was the duty of the person in charge of the 
heating to make sure that the valve in 
the plaintiff’s store was closed before the 
steam was turned on the second time, and 
his failure to take such precaution was 
negligence on the part ol the caretaker 
such as to make the landlord liable for the 
damages that resulted.

(2) It was not necessary for the decision 
of the case to determine who had opened

the valve again, us the acts of the plum
bers, in turning on and turning off the 
steam and again turning it on, should be 
regarded as those of the caretaker who was 
present assenting to and assisting in the 
performance of them, and who was in 
charge of the apparatus.

(3) The defendant plumbers were not 
responsible for the negligence of their 
employee, if he was guilty of any, as his 
actions in turning on t,he steam in the 
evening at the request of the caretaker 
were clearly outside the scope of his em
ployment.

(4) The landlord was not responsible 
for such part of the injury to the plaintiff's 
goods as was caused by the leakage of 
water from the room above. Malcolm v. 
McNichol, 16 M.R. 411.

Appeal of defendant McNichol dismissed. 
Judgment affirmed with variation, declar
ing the plumbers jointly liable with the 
landlord, 39 8.C.R. 265.

Leave to appeal to Privy Council re-

4. Motor vehicle Duty of driver iritli 
regard to pedestrians Damages—Costs 
Recovery of amount udthin jurisdiction of 
the County Court— King's Bench Act, Rub 
933.

The plaintiff, when on his way to board 
a street car which had stopped at a switch 
point at a place where it was usual for 
passengers to get on the cars, was knocked 
down and injured by a motor vehicle driven 
by the defendant’s chauffeur past the 
street car. It appeared that the chauffeur 
was driving at a moderate rate of speed 
on the proper side of the road behind a 
team going in the same direction, that the 
team when just opposite the street car 
turned to the right to avoid hitting the 
plaint iff, that the chauffeur then proceeded, 
thinking the road was clear, when sudden
ly the plaintiff appeared before him on the 
pavement, that he blew his horn and 
applied the brakes and did all he could 
to avoid hitting the plaintiff, but that the 
latter appeared confused, took a step back
ward and was struck, although not run

Held, that the circumstances and the 
situation were such as to require the chauf
feur to exercise a more than ordinary de
gree of care for the safety of pedestrians 
and to anticipate the possibility of being 
confronted at any time in such a situation 
by pedestrians who for the moment lose 
control of their mental faculties, and are
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overcome by a sudden panic, although at 
other times of healthy and rational intel
lect. and that under the circumstances 
the chauffeur was guilty of such negligence 
that the defendants were liable for the 
damages suffered by the plaintiff.

The trial Judge assessed the plaintiff’s 
damages at SMI. an amount within the 
jurisdiction of the County Court : but, 
being satisfied that the plaintiff's solicitor 
honestly believed that the plaintiff would 
recover an amount beyond that jurisdic
tion, while giving him no costs, lie gave tla
st at ut or y certificate, under Rule Odd of 
thr King's Bench Act, to prevent the de
fendant setting off any costs. I four v. 
Clark, 21 M R tid.V

5. Right of action by employee 
against contractor and sub-con
tractor Hr cover y of judgment in action 
mininut nni n bar to subsiquent action 
against tin other Liabilit / of scccral tort

When a contractor employs a sub-con- 
tractor to do work of a dangerous char
acter which is liable to result in damage 
to third persons if due precautions are not 
taken, if the sub-contractor is guilty of 
negligence in the performance of the work, 
such negligence not being casual or colla
teral to such performance, and one of his 
workmen is injured in consequence of such 
negligence, the workman has the same 
tight of action against the principal con
tractor as he has against the sub-contrac
tor, and he may sue either, or both.

l)olton v. Ainins, ti A.C., per Lord Black
burn at p. vj'.i, and Penny v. Wimbledon, 
|ls'.M| 2 tj.U. 72. followed.

But, if the workman chooses to bring 
his art ion against t lie sub-coat ractor alone, 
the recovery of judgment in such action 
i- a bar to a subsequent action against the 
contractor for the same cause of action.

Longman v. McArthur, Iff M R. 1)41.
Affirmed, 4d S.f .ll. 040.

6. Liability of stable-keeper for injury 
to horse kept in his stable -Contract 
hstop/H'l.

Plaintiff's mare, kept for him in an open 
stall in defendant's stable, was kicked by 
a horse, kept in the adjoining open stall, 
which had broken his halter shank during 
the night and got loose. This horse had 
got loose in the stable on several previous 
occasions, and on one of such occasions 
the plaintiff’s mare had received a slight

injury to one of her legs which defendant 
supposed had been caused by the same

In the opinion of the majority of the 
Court, it was not proved that the horse 
was a vicious one, or that lie had ever 
broken a halter shank before, or that the 
shank lie broke on that night was not as 
st tong as halter shanks usually are. Plain
tiff's mare shortly afterwards died as the 
result of ihe kicking.

Ilebl, that defendant was not liable for 
the loss.

Per Pkiidi i:, .1. dissenting. The evi
dence showed that the horse in question 
had a propensity for breaking loose at 
night, that the defendant knew this and 
that hi1 had reason to believe, and did 
believe, that the same horse had, on a 
previous occasion, when loose, inflicted 
some injury on the plaintiff’s mare. De
fendant was therefore bound to exercise 
greater care than lie had and should be 
held liable for the loss.

After the first injury, the plaintiff's son, 
in the absence of his father, asked defend
ant to put his father’s mare in a box stall, 
saying that his father on his return would 
my the extra charge. Defendant did so, 
nit, a day or two before the injury, put the 

mare back into the same open stall with
out the knowledge of the plaintiff or his

IhId, that there was no contract bind
ing on defendant to keep the mare in the 
box stall.

Per Pkhdi'K, .1.. dissenting. The de
fendant, after acting upon the arrange
ment lie had made as to the box stall, could 
not dispute the boy's authority to act for 
his father and should be held liable for the 
damages caused by his breach of that 
arrangement. Templeton v. Waddingtou, 
II M R. 4ff">.

7. Undertaking of mortgage com
pany to keep up insurance on mort
gaged property I'ndcrtnking not under 
seal Sitting off unliquidated damages 
against debt Right of set-off as against 
assignee of debt A 'at ice of assignment 
King's Reach Act, s. 39.

1. If a mort.............. mpanv through its
manager undertakes with the mortgagor 
to keep alive an insurance on the mort
gaged property, and takes steps towards 
carrying out such undertaking, but fails 
to carry it out, it is guilty of such negli
gence as to render it liable in damages to 
the mortgagor, if ignorant of such failure,
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]<»r the itinounl of such insurance in ease 
ihe property is burned after the polie;,

Skelton v. !.. tV X.W.tty. Co., ( 18(17)
I. It. *2 ('.l\, jter Willes, .1., at p. (>36, fol-

2. It is not necessary in such a case that 
ih" company's undertaking should he 
under seal.

3. The mortgagor has a right, under 
'«•'•lion 311 of the King's Bench Act, to set
off such damages against the mortgage 
debt in the hands of an assignee in trust, 
in the absence of proof of notice of the 
M'sigiunent having been given to him be
fore I lie fire.

Ai irfoundlnnd v. Aeicfoundland, iis^s 
13 A.C *213, followed. Campbell v. 
Ciinioli.au Co-optrotin /or. Co., Ill MR 
nit.

8. Workmen's Compensation for 
Injuries Act, R.S.M. 1902, c. 178
A < yliyi on of foreman or person entrusted 
irith duty of nee i ay that machinery and 
plo lit an in pro pi r condition Employer 
ond workman -liefeel in ways, works, 
machinery and plant.

The plaintiff, a carpenter in the de
fendant’s employ under the superin
tendence of a foreman, was directed 
io assist in doing some work which 
necessitated the moving of a plank 
from one position to another in a frame 
building. The plank being above his 
reach when standing on the floor, the 
plaintiff, without specific directions from 
and in the absence of the foreman, took 
a ladder about six feet long that was 
near by, placed it in position, stepped 
on the lowest rung, held on to the top 
rung with one hand and with the other 
tried to raise the plank. In so doing 
the rung on which he was standing 
broke under the pressure and the plaintiff 
fell upon some machinery underneath 
and was severely injured. The ladder 
was the property of the defendant. It 
was made of cross pieces or cleats nailed 
to studding, but not “ checked in,” ami 
had been frequently used on defendant’s 
premises by the plaintiff and other 
workmen. In answer to questions sub
mitted to them, the jury found that tin- 
ladder was defective, but they also in 
effect found that the plaintiff had been 
negligent in not using some other ami 
safer method of reaching up to ami 
shifting the plank.

798

//«// i Perdue, ,1. A . dissenting', that 
tin- ladder was a part of the ways, works, 
machinery and plant which it was the 
duty of tlie foreman to see were in proper 
condition, that there was evidence to 
support the jury's finding that the ladder 
was not properly constructed and that 
the defect in it had not been remedied 
«•wing to the negligence of the foreman, 
thereby entitling the plaintiff to recover 
damages under sections 3 (a) and *> (at 
of the Workmen's Compensation for 
Injuries Act. R.S.M. 190*2. e. 178, and 
that the jury's finding as to the plaintiff’s 
negligence would not prevent such re-

llcld. also, that the damages assessed 
by the jury i#lfiOO) being well within 
the maximum allowed by statute, were 
not excessive, and should not be reduced 
on the contention that the plaintiff had 
unreasonably neglected to follow (la
nd vice of a medical specialist.

Marshal v. Orient Steam Xaeiyation 
Co. (1910) 79 I, .Ik It. *204. followed 

Per Perdue, .1. A The plaintiff should 
be non-suited because la- bail negli
gently adopted a dangerous method 
of reaching the plank when several 
safer methods were open to him, without 
directions from the foreman to use the 
ladder and without taking care to see 
that the ladder was safe.

Cripps v. ./mli/i, (1884 13 Q.B.I). 383, 
and U'cblin v. Hallard, (1886) 17 Q.B.I). 
1*2*2, distinguished. Iliylcy v. Winnipea, 
20 M R. *22.

See Animal Ferae Naturae.
— Automobile.
— Bailment, 4, 5.
— Breach of Trust.

Buildino Contract, 4.
— Constructive Notice.
— Criminal Law, IX, 1.

Hotel Keeper.
— Lord Campbell’s Act, 3.

Master and Servant, II.
Mortgagor and Mortgagee, III, 1.

— Municipality, 111 ; 1Y, 2, 3, 5, ti.
N \\ IGABLE R|\ er, 3 
Pleading, XI, (*>, 7, 8.
Practice, XII, 1.
Public Officer.
Railways, II. 1: III, *2, *. 4; IV, 3;

\ l Y B; Mil
— Sheriff, ti.
— Solicitor, 3.

Workmen’s Compensation for In
juries Act.



M-;< iOTIABLK I N8THUMENT. 800

NEGOTIABLE INSTRUMENT.

Deposit receipt " Xol transferable"— 
('host in action—Assignment of debt.

The words “ Not transferable ” were 
printed across the face of a receipt given 
»y the bank to the assignor of the claimant 

for a sum of money deposited by the 
former with the Hank at interest.

Held, that, although this prevented 
the instrument being considered ne
gotiable, it did not prevent the depositor 
I mm assigning the claim against the 
Hank for the money deposited.

Quœre, whether it is possible for any 
persons to so contract as to prevent 
a debt arising out of their transactions 
from being assignable by the creditor. 
He Commercial Hank of Manitoba. Hark- 
urll's Claim, 11 M R. 494.

See Hills and Notes, V. 1.
Fit.xi Di i.KNT Conveyance, 15.

NEW ACTION.

See Railways, VI, C, 9.

NEW TRIAL.

1. Additional evidence.
Cause heard and decree in plaintiff’s 

favor made on 27th March, 1883, when 
defendant though absent appeared by 
counsel ; cause re-heard by the Full 
Court in Faster Term, 1883, and judg
ment affirming decree given -1th Feb
ruary, 1881.

On 6th February, 1884, defendant 
presented a petition, praying that the 
decree might be set aside, and that he 
might be allowed to adduce evidence 
in his own behalf, and that the suit 
might be set down again for hearing 
and examination of witnesses, on the 
ground that defendant was absent from 
Manitoba and never made aware of 
the date of hearing.

Held, that application must be dis
missed with costs. Archibald v. (iold- 
stein, 1 MR. 146.

2. Appeal from Judge's findings of 
fact—Principles on which Judge's findings 
of fad reversed.

The plaintiff sued the executors of 
S., deceased, to recover the amount of 
three promissory notes made by S. for

$400, $63.25 and $101.80 respectively, 
payable to, and endorsed by, the plaintiff. 
The plaintiff alleged that the notes were 
endorsed for S.’s accommodation, that 
they were discounted by S., and that 
the plaintiff retired them after S.’s 
death. The cause was tried before 
Taylor, C.J., without a jury, who entered 
a verdict for defendant. The plaintiff 
moved to have the verdict set aside and 
one entered for him, on the ground that 
the verdict was against evidence and the 
weight of evidence.

Held, That the finding of a Judge 
on facts is entitled to as much w< ight as 
the finding of a jury, with this difference, 
that, if the verdict should be set aside, 
or reduced, the Court has the power 
to enter the verdict that it thinks should 
have been entered, without sending the 
case to be tried over again.

Per Kill am, J. There is the one 
element of difference that usually the 
Court can ascertain the principle ujKm 
which the Judge* proceeded more accur
ately than in the case of a jury, and 
the further discussion may shew that 
principle to be so incorrect that the 
Court should review the finding.

Per Kill am, J. The evidence touch
ing the $400 note was insufficient, and 
the verdict on that count should be set 
aside. Chevrier v. Parmenter, 7 M.R. 
194.

3. New material— Final judgment— 
Order for summary judgment—Applica
tion to Full Court to reverse its own order— 
Special circumstances.

After the Full Court had affirmed an 
order giving the plaintiff leave to sign 
final judgment, and after the Supreme 
Court of Canada had (plashed an appeal 
from the decision of the Full Court, the 
Court refused to re-open the case upon 
new material and let in the defendants 
to defend, although in a second action 
between the same parties the Court upon 
the same new material reversed an 
order of the Referee giving the plaintiff 
leave to sign final judgment. London 
& Canadian Loan it Agency Co. v. Muni
cipality of Morris, 12 C.L.T. Occ. N. 76.

4. Objection to evidence—Motion to 
sd asdic verdict.

Held, on motion to set aside a verdict, 
no objection can be taken to the ad
missibility of evidence which was not 
objected to at the trial. Watson v. 
Whelan, 1 M.R. 300.
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6. Surprise.
Defendant agreed to “feed and win

ter” 47 young cattle for plaintiff and to 
be responsible for the loss of any of tin* 
cattle in any other way than by death 
from ordinary disease.

20 of the cattle died and plaintiff sued 
for damages.

At the trial, plaintiff had a verdict 
im the strength of evidence proving that 
the stable in which defendant had kept the 
cattle was too small for so many cattle.

There was nothing in the statement 
of claim to inform defendant upon what 
grounds he was held liable, and he filed 
affidavits to show that ly? had been 
unable to ascertain such grounds on the 
examination of the plaintiff for dis
covery, also that the stable, which had 
been taken down and removed before 
the trial, had been of quite sufficient 
size to accommodate the cattle.

Held, that there should be a new 
trial on the ground of surprise in the 
evidence produced by the plaintiff as 
to the size of the stable. Costs to abide 
the result of the new trial. McLenaf/han 
v. Hood, 16 M It. 610.

6. Weight of evidence—Verdict under 
£20.

A new trial will not be granted, on 
the ground that the verdict was against 
the weight of evidence, where the verdict 
is under £20. Cleaver v. Mun. of Blan
chard, 4 M.R. 4(54.
See Amendment, 4.
— Appeal from County Court, V, 2.
— Conditional Sale, 3.
— Criminal Law, XIII, 2; XIV, 1;

XVII, 12, 14.
— County Court, I, 6.
— Evidence, 2, 3, (*>, 10, 13.
— Fi. Fa. Goods, 4.
— False Imprisonment, 3.
— Jury Trial, I, 9.
— Landlord and Tenant, I, 2.
— Libel, 5, 6.
— Lord Campbell’s Act, 3.
— Misrepresentation, IV, 2.
— Negligence, I, 2, 3; V, 4; VI, 0.
— Practice, XII.
— Railways, VIII, 3; XI, 5.
— Real Property Act, 1,7 ; II, 2.
— Trial.
— Verdict of Jury, 1.

NEWSPAPER ACT.
See Libel, 1.
— .Security for Costs. VI.

NEXT FRIEND.

See Infant, 10. 11, 12.
— Married Women, 3, 4.
— Real Property Act, 111, 3.

NOMINAL PLAINliFF.

See Security for Costs, VII.

NON-DELIVERY.

See Sale of Goods, II, 3.

NON-RESIDENT.

See Arbitration and Award, 7.
— Garnishment, V, 3, 7.
— Jurisdiction.
— Prohibition, I, 6.
— Security for Costs, II, 1.

NON-RESIDENT DEFENDANT.

See Examination for Discovery, 4.
— Examination of Judgment Debtor, 

9.

NON-RESIDENT LANDS.

Sec Sale of Land for Taxes, IV, 1.

NON-SUIT.

See Infant, 2.
— Lord Campbell’s Act, 3.
— Negligence, V, 1.
— Practice, XV, 2.
— Railways, VI, C, 9.
— Real Property Act, II, 2; V, 9.

NOT GUILTY BY STATUTE.

See Landlord and Tenant, I, 2.
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NOTICE OF ACTION. NOTICE OF MOTION.

•See Municipality, III, 1; IV, 2, 5. See Practice, I, 1 ; V, 1 ; XIV.

NOTICE OF APPEAL. NOTICE OF PRIOR SALE.

See Accident Insurance, 1.
— Appeal from Order, 5.
— Practice, XIII.

«See Vendor and Purchaser, VI, 9.

NOTICE OF RESCISSION.

NOTICE OF APPLICATION.
See Vendor and Purchaser, IV7, 2,0.

See Municipality, I, 4.
— Sale of Land for Taxes, V, 1.
— Surrogate Court.

N )TICE OF TRIAL.

See Interpleader, VI, 1.
— Practice, XV'.

NOTICE OF ASSIGNMENT.

See Negligence, VII, 7.
— Set Off, 5.

NOTICE OF VOTING.

See Local Option By-law, II, 2; V7.

NOTICE OF CANCELLATION.

See Vendor and Purchaser, II, 4, 5 ; 
VI, 12.

NOTICE TO CONSIGNEE.

See Railway Company, III, 3.

NOTICE OF CLAIM. NOTICE TO PRODUCE.
«See Bailment, 3.
— Chattel Mortgage, III, 1; IV, 2. See Practice, XXVIII, 8.

NOTICE OF DISHONOR. NOTICE TO QUIT.

See Bills and Notes, X, 3, 7. See Landlord and Tenant, III, 4.

NOTICE OF INJURY. NOVATION.

See Workmen’s Compensation for In
juries Act, 1.

See Contract, IV7, 2.
— Evidence, 7.

NOTICE OF LIEN. NOVELTY IN INVENTION.

See Mechanic’s Lien, VI, 2. Sec Patent of Invention, 2.
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NUDUM PACTUM.

See Distress for Rent, 1.

NUISANCE.

1. By-laws defining nuisances.
A by-law of the town of St. Boniface 

provided that no stable should be built 
and maintained at less than twenty feet 
from any house without the permission 
of the owner of such house and declared 
all stables built and in use at the date of 
the passing of the by-law, which did not 
conform to that standard, to be nuisances 
and as such subject to abatement.

Held, (1). The Municipality had no 
statutory power to define what con
stitutes a nuisance and its attempt to do 
so was ultra vires.

(2). Section 631 (o), giving power to 
pass by-laws “for preventing and abating 
public nuisances,” gives no power to pass 
such a by-law, as th • matters declared 
by it to be nuisances are not shown to be 
public nuisances and the council, in en
acting it, did not deal with them as such. 
Re Dupuis, 17 M.R. 416.

2. Injunction—Injury to landlord's 
reversion— Damages in lieu of injunction— 
Pros/fedive change in nature of occupancy 
of locality where nuisance exists.

1. A landlord is not entitled to an in
junction to prevent the carrying on of a 
livery and feed stable business in prox
imity to dwellings occupied by his ten
ants in a mainly residential locality so as 
to constitute a nuisance, without proof 
of injury to the reversion or that one or 
more of the tenants had left because of the 
annoyance from the stable, but such in
junction may be granted at the suit of 
any tenant who proves such nuisance.

2. Although the nature of the occu
pancy of a locality is a large factor in do 
eiding whether the carrying on of a cer
tain trade there would or would not create 
a nuisance; yet, in deciding that question, 
no consideration need be given to the 
probability that in the near future, owing 
to the increase of population, the locality 
will become mainly a business instead of 
a residential district.

3. The plaintiffs being tenants from 
month to month only, it would not be a 
proper case for awarding damages instead 
of granting an injunction, as it could not

be known how long the tenants might 
remain and, besides, injuries of the kind 
in ouestion cannot be fully compensated 
by damages and it would be impossible to 
estimate such damages accurately in 
every oaee.

Jones v. Chappell, L.R. 20 Eq. 539, 
followed.

McKenzie v. Kayler, 15 M.R. 660.

3. Non-repair of highway by Muni
cipality— htdidmenl for—Order for abate
ment of—Remedy for disoltcdience of— 
Writ de nocumento amovendu.

When a municipality has been found 
guilty upon indictment for a nuisance 
for allowing a highway to remain out of 
repair and has been ordered by the 
Judge to abate the nuisance by a given 
date, the Court will, on it being shown 
that the defendants have neglected to 
obey the order, authorize the issue of 
a writ de nocumento amovemlo to the 
sheriff to repair the highway at the 
expense of the municipality. Rex v. 
Portage la Prairie, 2 W.L.R. 141, 10 
Can. Cr. Cas. 125.

4. Offensive odours—Injury to health 
and business.

The plaintiff kept a shop on the ground 
floor of a block and had her dwelling 
apartments and her workroom on the 
second floor. The defendants were tenants 
of the cellar under tin- plaintiff’s shop 
and stored there potatoes and other 
vegetables.

During the winter months a strong 
and offensive odour came from the 
cellar into the premises of the plaintiff 
above, which caused the plaintiff and 
some of her employees to become ill, 
and the business carried on in the shop 
was seriously injured in consequence.

Held, that the exercise of the de
fendants’ right to use the cellar for 
storing vegetables was limited by the 
general right of the public, and that 
they had no right to infringe upon or 
interfere with the enjoyment of the 
plaintiff’s premises, and that the plain
tiff was entitled to recover for the dam
ages sustained in the business, and 
those incurred in consequence of the 
illness.

Robinson v. Kilvert, 41 Ch. D. 94 ; 
Reinhardt v. Mentasti, 42 Ch. D. 685, 
and Humphries v. Cousins, 2 C.P.D. 
239, followed. Malcolm v. Brown, 16 
C.L.T. Occ. N. 19S.
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6. Right of private individual to 
prevent infringement of municipal 
by-law—( 'obstruction of building obstruct
ing plaintiff's new—Injutuliou.

The plaintiff by injunction sought 
to prevent the completion of a large 
frame warehouse which the defendant 
was erecting on ground leased by him 
from a railway company, being part 
of their right of way adjoining the lawn 
of a property owned and occupied by 
ilaintiff as a dwelling in the City of 
Vinnipeg. On the other side of the 

right of way was a strip of land, owned 
by defendant, sloping down to the lied 
River.

The warehouse was situated directly 
between plaintiff’s house and the river 
and would obstruct plaintiff's view of 
the river. It was being constructed 
of wood in contravention of the fire 
limit by-law of the city.

Held, (1) That plaintiff had no right 
to the unobstructed view of the river.

(2) That plaintiff had no right to 
enforce the fire limit by-law by injunc
tion, as it was a by-law passed for the 
protection of the general public and 
providing for a penalty in case of its 
infringement, and there was no evi
dence to show that the risk of fire to 
the plaintiff’s property would be specially 
increased by the construction of the 
warehouse.

Atkinson v. Newcastle, Ac., (1877) 
2 Lx. L)., p. 441, followed.

The plaintiff further urged that the 
construction and intended use of the 
warehouse would create a nuisance to 
her which she was entitled to have pre
vented by an injunction and gave some 
evidence as to the use by tramps and 
others of the vacant ground on the side 
of the warehouse next her property, 
causing unpleasant smells, but it was 
not. shown that defendant was lessee or 
occupant of that vacant ground.

Held, that there was not sufficient 
evidence to entitle the plaintiff to an 
injunction on the ground of nuisance.

Action dismissed with costs. Mcliean 
v. Wyllie, 14 M.R. 135.

NUL TIEL RECORD.

1. Issue—AW Assignment.
Upon an issue of nul tiel record, the 

only question is whether the record, 
upon its face, shows that the present

cause of action may have been the 
same as that for which judgment was 
recovered.

If the plaintiff desire a closer ex
amination of the former action, he should 
file a new assignment, or a replication 
denying the identity of the causes of

To an action, (1) upon the common 
counts, (2) in trover, (3, 4, 5, & 0) upon 
a special contract for two years services, 
at 81,(MM) a year, the defendant pleaded 
to all the counts, except that in trover, 
judgment recovered in the County Court. 
The plaintiff replied nul lid record. 
The record, when produced, showed 
that the plaintiff had recovered for 
debt, $83.33.

Held, that the existence of the alleged 
record sufficiently appeared.

lbr Kill am, j.—(l ). The test as to 
the identity of causes of action is, whether 
the same evidence will support both 
act ions.

(2) . A writ of certiorari to bring up 
tapers from the County Court should 
jc directed to the clerk of that court
ed her by name, adding the name of his 
office, or by the name of his office alone.

(3) . It is no objection to a return to a 
writ of certiorari that more papers than 
directed are returned.

(4) . The record of a judgment of the 
County Court is the entry thereof in 
the procedure book. Lunn v. Winnipeg, 
2 M.R. 225.

2. Proof.
Held, (following Lunn v. Winnipeg, 

2 M.R. 225), that the only question 
upon an issue on a plea of nul tiel 
record is whether there is remaining in 
the court in question the record of 
such a judgment as the pleadings set up. 
To a declaration in covenant for pay
ment of money, and for use and occu
pation, the defendant pleaded a number 
of pleas, alleging that both causes of 
action were in respect of rent, and setting 
forth various circumstances shewing a 
termination of the tenancy. The plain
tiff replied that formerly he brought 
an action in the County Court for other 
rent under the same lease, in which 
action the same defences were set up, 
and the plaintiff had judgment ; a tran- 
cript to the Court of Queen’s Bench ; 
an<| that the judgment thereby became 
a judgment of the Court of Queen’s 
Bench. Rejoinder, md tiel record. Upon 
trial of this issue, the plaintiff produced
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;i transcript of the procedure book of 
the County Court, from which it ap
peared that on a certain day the plaintiff 
recovered against the defendant judgment 
for $135, for debt, together with $20.10 
for costs, and also produced the tran- 
seript of this judgment, in the statutory 
form, from among the records of the 
Court of Queen’s Bench.

//#7»/, the existence of the record as 
alleged was sufficiently proved by the pro
duction of the transcript filed in the Court 
of Queen's Bench, and that the only judg
ment subsisting was that recovered 
in the Court of Queen's Bench by the 
filing of the transcript there. BurrUlge 
v. Emm, 2 M R. 232.

See Pleading, XI, 1.

OBJECTIONS AT TRIAL.

See Bills and Notes, X, •*.
< ÎHOSE in Action, 3.

— Conviction, 5.
< tarre, XIII, 21.

— Ejectment, t>.
— Evidence, 15.
— Garnishment, IV, 2.
- Jurisdiction, 2.

— MUNICIPALITY, IV, ().
— New Trial, 4.

OBSTRUCTING CLERGYMAN AT 
DIVINE SERVICE.

See Criminal Law, X, 1.

OBSTRUCTION OF HIGHWAY.

Sa Information to Restrain Nuisance.

OBSTRUCTION OF STREET.

See Criminal Law, X, 4.

OBSTRUCTION OF VIEW.

OBSTRUCTION TO NAVIGATION.

See Navigable River.

OCCUPATION OF BUILDING BY 
OWNER.

See Mechanic’s Lien, V, 2.

OCCUPATION OF LAND AS NOTICE*

Sec Breach of Trust.

OCCUPATION RENT.

See Administration, 1.

OFFER AND ACCEPTANCE.

See Guaranty, 2.
— Railways, V, 1.

OFFICER.

See County Court, II, 4.

OFFICER DE FACTO.

See Ballot Box Stuffing. 
— Mandamus, 1.

OFFICER OF CORPORATION.

See Company, II, 1.
— Examination of Judgment Debtor,

9, 10, 11
— Examination for Discovery, 5, 7, 8,

9, 10.
— Production of Documents, 7, 8.

OFFICIAL ASSIGNEE.

See Fraudulent Preference.See Nuisance, 5.



811 ( )NT A RIO C'OU RTS—DECISIONS OF. 812

ONTARIO COURTS DECISIONS OF

Sec Mortgagor and Mortgager, VI, 15.

OPTION TO PURCHASE.

See Contract, I, 1.
Vendor and Purchaser, VII, 5.

ORDER FOR PAYMENT OF COSTS.

See Practice, XXVIII, 17.

ORDER OF COURT WHEN 
EFFECTIVE.

See Practice, XXVIII, l«i.

OVERHOLDING TENANT.

See Costs, V, 1, 2.
— Landlord and Tenant, III.

OWNERSHIP.

See Evidence, 15.

OWNERSHIP OF BED OF RIVER.

See Injunction, I, 5.

OWNERSHIP OF CROPS.

Agreement by vendee of land that 
crops when grown should be the 
property of vendor Execution — Pri
ority.

In an agreement for the sale of land 
on credit it was provided that the crops 
grown upon it should he and remain 
the property of the vendor, and should 
not be removed therefrom until the 
then current year’s payment of principal 
money and interest should have been 
made, without the authority of the

Held, that under this agreement, 
when the crop came into existence, 
the legal title to it was in the vendee, 
and no property in it passed to the 
vendor, hut at most he had an equitable 
right to enter and take the crop when 
it came into existence, or to call for 
the execution of a formal and legal 
mortgage upon it ; and that he had no 
title to the crop in question as against 
an execution creditor of the vendee, 
whose writ was placed in the sheriff’s 
hands before the crop was sown. Clifford 
v. Lotion, M R. 453, followed. Smith 
v. Cnion /tank, 11 M R. 1H2.

See Husband and Wife, I.
— Trespass and Trover, 1.

OWNERSHIP OF GOODS.

Sec Company, II, 2.
— Husband and Wife, II.

OWNERSHIP OF OFFSPRING.

See Chattel Mortgage, I, 6.

PARENT AND CHILD.

See Negligence, VII, 2.
— Workmen’s Compensation for In

juries Act, 4.

PARLIAMENTARY AGENT.

Sec Solicitor and Client, III, 3.

PARLIAMENTARY ELECTIONS.

1. Recount of ballots -Mandamus 
to County J utlgc—Ballots not objected to 
before deputy returning officers.

Held, 1. That a mandamus will not 
lie to a county judge to compel him to 
consider the validity of ballot papers.

Re Centre Wellington Election, 44 
U.C.Q.B. 132, followed.

Per Wali.bridge, C. J. Upon a re
count, should the county judge consider 
the validity of ballot papers not objected
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to before the deputy returning officers,
quaere.

Per Killam, J. 1. The return of a 
returning officer is not void when bused 
upon a certificate of the county judge, 
m proper form, merely because the county 
judge has not legally or fully discharged 
his duties upon a recount of ballots.

2. There being another remedy, viz., 
an application to the Legislature, a man
damus should not be granted. Regina 
v. Prudhomme. Re North Dufferin Election. 
4 M.R. 25V.

2. Registration of electors—Mani
toba Election Act, secs. 0, 7, V, 10—Sittings 
of Registration Clerk—Order in Council— 
Proclamation—Change in date—Power of 
execulire— Unauthorized change in notices 
before amending order—fonda mas.

Pursuant to section 6 of the Manitoba 
Election Act, 1904, an order of the 
Lieutenant-Governor in Council was 
passed on the 28th April, and proclaimed 
in the Manitoba Gazette on the 30th 
April, appointing registration clerks for 
a certain electoral division, and fixing 
the 23rd May as the date and A.’s house 
as the place for receiving applications 
for registration of electors. Notices as 
provided for in section 7 were posted 
up as required, naming the 23rd as the 
date. The King’s Printer, for certain 
reasons, deemed the date inconvenient, 
and printed and on the 4th May sent 
out new posters naming the ltith May 
as the date, and these were posted 10 
days before the 16th May. On the 
10th May an order in Council was passed 
amending the proclamation of the 30th 
April by substituting the Kith for the 
23rd May:—

Quaere, whether the Lieutenant-Gov
ernor in Council had power to change 
the date mentioned in the proclamation.

Semble, that, at all events, the King’s 
Printer had no authority to issue the 
amended notices, and the notice thus 
given was not a compliance with section 
V, which requires the notice to be posted 
at least 10 days before the commence
ment of the registration sitting.

Upon an application for a mandamus 
to compel the registration clerk to hold 
a sitting at A.’s house, the applicant 
swore that he had seen the notice ap
pointing the 23rd, but did not become 
aware of the change of date until after 
the sitting had been held on the 16th.

Semble, that it was no answer to the 
application that the applicant might

have attended at another place in the 
electoral division on a subsequent day ; 
his right was to have the clerk sit at the 
places named in the proclamation.

But held, that to make a mandamus 
effective the clerk must be ordered to 
attend at some future time ; the Court 
had no power to fix a time, and the 
clerk was equally powerless. The Lieut
enant-Governor in Council might have 
the power under section 10, but the 
Court had no jurisdiction to compel 
the exercise of it ; and the Court will 
not grant a mandamus unless it can 
be made effective. Re Assiniboia Elec
toral Division. Re Carr, 14 W.L.R. 392.

3. Return of election made by re
turning officer -Jurisdiction of Court 
of King's Dench—Injunction—Drench of, 
by agent of defendant—Contempt of Court 
—Manitoba Controverted Elections Act, 
R.S.M. 1902, c. 34.

The Court of King's Bench has no 
jurisdiction to hear and determine a com
plaint against the return of a member to 
serve in the Legislative Assembly of 
Manitoba otherwise than in proceedings 
under the Manitoba Controverted Elect- 
lions Act, R.S.M., 1902, c. 34.

Reg. v. Prudhomme, (1887) 4 M.R. 
159, followed.

The Court has power, however, to 
deal with the defaults and misconduct 
of election officers and compel them to 
perform their public duties.

An interim injunction had been issued 
restraining the defendant, the returning 
officer, his servants and agents, from de
livering his return to the Clerk of the Ex
ecutive Council. Defendant had already 
handed the return to an Express Com
pany for transmission, and the agent of 
the company was notified of the injunc
tion, but delivered the return in spite of 
il.

Held, that such agent was liable to be 
committed, not technically for a breach 
of the injunction, but for a contempt of 
Court tending to obstruct the course of 
justice: Kerr on Injunctions, p. 599. 
Davis v. Barlow, 20 M.R. 158.

PAROL AGREEMENT.

See Evidence, 19.
— Solicitor and Client, I, 1.
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PAROL EVIDENCE.

See Ev i deni k—Parol.

PAROL GRANT.

See Way ui Necessity.

PAROL TRUST.

See Statute of Frauds, 9, 7.

PARTICULARITY IN PLEADING.

See Pleading, III, 1.

PARTICULARS.

See Practh e, V, 3; XI, 5; XVI.

PARTIES TO ACTION.

1. To enforce agreement to pay 
creditors fruitions not necessary iiarlies.

The plaintiff filed a bill to enforce 
the provisions of a chattel mortgage, by 
which the defendants agreed with the 
plaintiff to pay her creditors. The credi
tors were not parties to this agreement. 
The prayer of the bill was in the alter
native— that the money found due under 
the agreement should be paid to the 
plaintiff, to be applied Lv her in paying 
the creditors, or that it, should be paid 
into court for the benefit of the creditors.

On demurrer for want of parties on the 
ground that the creditors should have 
been made parties to the suit,

Held, that the creditors were not ne
cessary parties on the grounds, (1) That, 
in ease the plaintiff should succeed, if the 
money were paid into court the creditors’ 
interests would be amply safeguarded, 
and the defendants protected against any 
future demand by them, (2) That, as 
the creditors were not parties to the agree
ment on which the suit was brought, their 
rights against the plaintiff could not be 
barred by this suit. (allies v. Commercial 
Hank of Manitoba, 9 M.lt. 195.

S1G

2. To set aside fraudulent convey
ance- (Jrantor should not be made a /tarty— 
Allegation that grantor Inis no other means.

To u bill by a judgment creditor to set 
aside a fraudulent conveyance made by 
his debtor before judgment and to have 
the land sold to pay the debt, the debtor 
is neither a necessary nor a proper party.

In such a bill it is sufficient to allege 
that an execution in the district in which 
the debtor resides has been returned nulla 
bona by the sheriff, and it is unnecessary 
to set up that the debtor has no other pro- 
icrty but the lands fraudulently conveyed. 
lank of Montreal v Black, 9 M.lt. 439.

Distinguished, Shields v. Adamson, 14 
M. It. 703.

3. Joinder of plaintiffs Assignor ami
assigne< —He pier in ICguitable interest.

The plaintiff Me Means purchased from 
the defendant two land scrips or certi
ficates entitling the holder to locate on
I..........ci lands, lie afterwards sold
them to one Henderson who again sold 
them to the plaintiff V\ right.

This was an action of replevin for the 
scrips which the defendant, as it was al
leged, had wrongfully seized and kept. 
At the commencement of the action, the 
only interest MoMeans had in the scrips 
was to see that \\ right got them and to 
protect himself against claims by Hender
son or Wright if the scrips could not be 
recovered anil used. Hela, that MeMeans 
was properly joined as a plaintiff in the

Carter v. Long, 29 S.C.Il. 439, followed.
Wright v. Hattie y, 24 C.L.T. Occ. X. 

278.

4. Joint covenantees —Improper use 
of co-plaintiff's name.

If a covenant be made to two jointly, 
either is entitled to sue in the name of both, 
upon indemnifying the other.

The form of motion by the objecting 
plaintiff is to stay proceedings until secur
ity be given; not to have his name struck 
out. Conley v. Wcllband, 3 M.lt. 207.

6. Partners Demurrer—Allegation of 
contract under seal -Contract signed by one 
partner in firm's name without authority 
from co-partner—Warranty of authority.

The plaintiff declared against the de
fendant upon a contract alleged to have 
been made between Martin and Curtis of 
the one part and David Walk of the other 
part. The agreement, as given verbatim in
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the declaration, concluded with the words, 
“In witness whereof the said parties here
to have hereunto set their hands and 
.vais." and the signatures were copied with 
the letter “S" alter each, hut the de
claration did not otherwise allege that the 
defendant contracted by deed or under 
seal.

IIrid, on demurrer, that it could not be 
inferred from the use of the words quoted 
that the agreement had been executed 
under seal.

Martin was not a party to the suit, and 
the declaration alleged that the defendant 
executed the agreement in the firm name 
of Martin & Curtis, of which he was a 
member, but had no authority from Mar
tin to use his name in making and execut
ing it, of which want of authority Walk 
had no knowledge, but that the defend
ant acted therein on his own authority

'Held, that the defendant might be 
sued on such contract separately from 
Martin.

The alleged contract contained a pro
viso that Martin & Curtis might retain 
the whole or any part of said contract 
moneys, and pay the wages of said Wark's 
employees and for supplies for him and 
his men, and on the argument of the 
demurrer it was objected that the declara
tion did not show that the defendant hail 
not applied the moneys earned in accord
ance with such proviso.

Held, that the proviso in question was 
merely for a particular mode of payment 
in discharge of the obligation and, if the 
defendant had paid in that way, he 
should have pleaded it. Work v. Curtin, 10 
M. it. 201.

6. Prior incumbrancers should not 
be made parties Variation nf decree.

The plaintiffs, judgment creditors of 
the Railway Company, having obtained 
a decree for appointment of a receiver, 
etc., which decree directed the Master 
among other things to inquire as to incum
brances, and to settle the rights and pri
orities of the several incumbrancers and 
to add them as parties in his office, the 
Master issued an order making the peti
tioners parties to the cause in his office.

The petitioners were mortgagees hold
ing the first lien and charge upon the first 
1st) miles of the defendants’ railway in 
trust for certain bond holders.

Held, < in their petition, that they 
should not have been made parties, and 
that the decree should not have been

taken out as it was, but should have eon- 
fined the inquiry in the Master’s office to 
the liens and charges of subsequent in
cumbrances. Allan v. Manitoba it' North- 
Western Railway Co. Re Cray, No. 2, 10 
M.R. 123.

7. Redemption —Purchasers from mort
gagee King's If each Art, Rule 40 — 
Mortgage.

When, after default in payment of a 
mortgage of lands, the mortgagee has sold 
the lands under the power of sale in the 
mortgage, the purchasers must be made 
parties to an action brought by the mort
gagor for redemption, unless the plaintiff 
is satisfied with judgment for redemption 
subject to the several agreements of sale, 
as the sales could not be set aside or in
quired into without having the purchasers 
before the Court.

It would not be sufficient to make the 
purchasers parties in tin* Master's Office 
under Rule 41) of the King’s Bench Act, as 
that rule applies only to cases where no 
direct relief is sought against the par’ivs 
to be added.

Rolpli v. Upper Canada Building So
ciety, (1865) 11 Or. 275, ;pid Hopper v. 
Harrison, (lSNO) 2S Or. 22, followed. 
Campbell v. Imperial Loan Co. 15 M.R.
611.

8. Striking out parts of statement 
of c'.aim in which some of the defend
ants are not interested—Pleading— 
Joinder of causes of action.

If the statement of claim in an action 
against a number of defendants contains 
paragraphs setting up matters in which 
some of the defendants arc not interested, 
such paragraphs should be struck out on 
application of any of those defendants, 
but not on the application of any of the

Cower v. Couldridge, [1898] 1 Q. B. 348, 
and Sadler v. C. IV. Ry., [181)0) A. C. 450, 
followed.

As incidental to the matters which led 
up to the main cause of action against all 
the defendants including an incorporated" 
company, plaintiffs’ statement of claim 
asked for judgment for a sum of money 
alleged to be due to them by the com-

Held, that this did not constitute a 
separate and distinct cause of action 
against this company alone so as to firing 
the case within the principle of the above 
cited authorities.
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Kent Coal Company v. Martin, (1900) 
10 T. L. R. -iso, and Frunkenbury v. Great 
Horseless Carriage Co., [V.IOO] 1 O.B. 504, 
followed. Muriel v. Mitchell, 10 M.R. 200.

9. By survivor of three trustees,
mortgagees Demurrer—Want of iHirties.

On a bill fur foreclosure filed by the 
survivor of three trustees, who were 
mortgagees, but hud no beneficial in
terest in the mortgage moneys,

Held, on demurrer, that the repre
sentatives of the deceased joint mort
gagees were not necessary parties to the 
suit. Lundale v. McLaren, 8 M.R., 322.

10. Transfer of interest of owner -
Mechanic's lieu—Suit by sub-contractor 
against contractor.

A, an owner of property, who has 
employed a contractor to build a house 
for him and, before the filing of a lien 
under the Mechanics’ and W age Earners’ 
Lien Act by a sub-contractor for his 
claim against the contractor, has sold 
and conveyed all his interest in the 
land to a purchaser, is neither a necessary 
nor a proper party to the action after
wards commenced to realize the lien, as 
the plaintiff could not have any relief 
against him.

Although the plaintiff's claim would 
be limited to the amount due by A. to 
the contractor and he would have to 
prove what that indebtedness was,yet that 
would not justify making A. a party, 
as the plaintiff could prove that in
debtedness at the trial or on a reference 
to the Master without having A. before 
the court. Christie v. McKay, 15 M.R. 
012.

See Amendment, 8.
— Company, IV, 14.
— Deed of Settlement.
— Devolution of Estates, 2.
— Election Petition, IV, 4.

— Fraudulent Conveyance, 13, 10. 18.
— Fraudulent Preference, II; 111,0.
— Garnishment, VI, 8.
— Indemnity, 1.
— Misrepresentation, III, 2.
— Mortgagor and Mortgagee, V, 2;

VI, 0, 13.
— Municipality, VIII, 4, 7.
— Partnership, 7.
— Patent of Invention, 1.
— Pleading, 111, 1; IV, 1; VI, 1:

XI, 13.
— Practice, II, 3, 4; XVII.

Sec Principal and Agent, V, 2.
— Privity of Contract.
— Railways, IX, 1.
— Right of Action.
— Real Property Ac r, 11, 3.
— Rectification of Deed, 1.
— Registered Judgment, 8.
— Solicitor's Lien for Costs, 1, 4.
— Statutes. Construction of, 2.
— Title to Land, 1, 2.
— i rustees, 2.
— Vendor and Purchaser, IV. 5 ; VI,

3, 10.

PARTNERSHIP.

1. Accommodation note signed by 
one partner—Reneical with notice.

One partner is bound by the acts of 
his co-partner in all acts referable to 
the partnership trade ; but where a man 
takes a security from one partner in 
the name of the partnership, in a trans
action not in t he usual course of trade, 
he takes such security at his peril.

One partner, without the knowledge 
of his co-partner, signed a note in the 
firm’s name as accommodation for A. 
The plaintiffs discounted this note 
without notice of the irregularity. When 
the note fell due the nlaintilTs were made 
aware of the facts, but took a renewal 
signed in the same way. In an action 
upon the renewal,

Held, that the above principle ap
plied, and the plaintiffs could not re
cover. Union Hank v. Hulmer, 7 C.L.T., 
Occ. N., 277.

2. Admissions by one partner -
Books as evidence—Goods for private use.

S. was a member of the firm of S. 
A: Co. He purchased goods for the use 
of the firm, but said that they were for 
.1. ti. <V Co., of which firm he said that 
his partners were members.

Held, That the firm was liable.
It was alleged that some of the goods 

were purchased by Stewart for his own 
use. He having admitted, however, the 
correctness of accounts delivered to 
the firm, including these goods, and 
the books of the firm, which he kept, 
having recognised the indebtedness as 
of the firm,

Hebl, that the onus was on the de
fendants of proving that goods were so 
purchased by S.

A partner has power to borrow money 
for the purposes of the firm, but if bor-
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rowed upon his own credit, even if ap
plied for the purposes of the firm, he 
alone is liable. Hudson's Hay Co. v. 
Stewart, 0 M.R. 8.

3. Authority to sign partnership 
name—Liability on notes signed by co
partner.

Held, 1. The implied authority of 
one partner to sign the partnership 
name, or to make and indorse notes, 
is limited to doing so for the purposes 
of the partnership.

2. When a person takes a note 
made or indorsed by a partnership, 
knowing that it was not made or in
dorsed for the purposes of the partner
ship, the onus is cast upon him 
of proving that the partnership sig
nature was given with the knowledge or 
assent of every member of the firm.
Union Hank v. Huhner, 2 M.R. 380.

4. Discharge of retiring partner 
by agreement with creditor inferred 
from course of dealing—Partnership 
Art. R.S.M. 1902, r. 129, s. 20 (b).

The plaintiff company was a creditor 
of a firm composed of the defendant 
and one McDonald. This firm was 
dissolved in 1902, McDonald taking 
over the assets, assuming the liabilities 
and continuing the business.

The plaintiff’s manager took part 
in bringing about these arrangements, 
and the company continued to sell goods 
and give credit to McDonald and sub
sequently to McDonald & Simmons. 
It took renewal notes from McDonald to 
cover the ent ire liability of the old partner
ship and the notes sued on were entered 
in the bill book as paid by these re
newals. The balance due bv the firm 
was charged up to McDonald in the new 
account opened for him in the books 
and the plaintiff, while persistently 
urging McDonald for payment during 
a period of nearly six years, never asked 
the defendant for payment, although 
it held the original notes of McDonald 
and Bowser now sued on. It sought 
security for this debt from McDonald. 
Payments made by McDonald were 
credited directly to him in the plaintiff’s 
ledger. Plaintiff allowed one of the 
notes sued on to become barred by the 
Statute of Limitations.

Held, that, from these acts and con
duct of the plaintiff, there should be 
inferred an agreement by the plaintiff 
to discharge the defendant from his

liability as a member of the firm, and 
that the case came within sub-section 
(b) of section 20 of the Partnership Act, 
R.S.M. 1902, c. 129.

Hart v. Alexander, (1837) 7 C. & P. 
740, 2 M. <V W. 484, followed. Watson 
Manufacturing Co. v. Hawser, 21 M.R. 
21.

5. Dissolution not registered —Con
tinuation of business by one jxirtner— 
Tort.

A partnership was dissolved, but the 
dissolution was not registered. One of 
the partners continued the business 
under the partnership name and com
mitted a tort.

Held, that the retiring partner was 
not liable, there being no evidence that 
he consented to, or knew of, the con
tinuance of the firm name. Hurt v. 
Clarke, 5 M.R. 150.

6. Execution against goods of one 
partner- InterpUader between execution 
aeditor ami other partners— Priority us 
between n ndor of land sold on crop /xty- 
ments and execution creditor of purchaser 
—Growing crops- Hills of Sab ami Chattel 
Mortgage Act, R.S.M. 1902, r. 11, ». 39.

When several persons are tenants 
in common of a farm and jointly raise 
crops on it, they are partners in such 
farming operations and the crops when 
harvested arc the property of the partner
ship. Such crops cannot be sold by 
the sheriff under an execution against 
one partner. All the sheriff can sell 
is the share and interest of the execution 
debtor in such of the chattels of the 
partnership as are seizable under a //. 
fa., and all the purchaser gets is the 
right to have the accounts of the partner
ship taken to ascertain what that share 
o • interest is, and then to realise 
it in proceedings to wind up the partner-

Manitoba Mortgage Co. v. Hank of 
Montreal, (1889) 17 S.C.R. 092, and 
Helmore v. Smith, (1887) 35 Ch. 1). 447, 
followed.

Christie, one of the claimants in the 
interpleader proceedings, had sold the 
farm in question, on deferred payments, 
to the defendant and two other persons 
who hid agreed that all the when' grown 
upon it should, when threshed, be de
livered at an elevator or in cars in the 
joint names of vendor and purchasers 
and that half of the proceeds should 
be applied, first, in paying the interest
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due, second, in paying taxes and other 
charges against the crop, and the balance 
towards the purchase price of the farm, 
the remaining half to he paid to the 
purchasers.

Ilihi, that the plaintiff, as execution 
creditor of one of the purchasers, could 
reap no advantage against Christi* from 
section 39 of the Bills of Sale and Chattel 
Mortgage Act, K.S.M. P.Mti, c. 11, which 
makes void a security taken upon grow
ing crops or crops to be grown, even 
if that section would apply in such a 
case as to which no opinion was ex
pressed. The plaint ill', claiming the pro
ceeds of the crops which were partner
ship funds, must fail in the issue as 
against another partner claiming the 
fund and also ns against Christ ie, as 
that partner conceded Christie’s right 
to it. SmiIh v. Thum n, Christie et ul 
Claimants, 20 M.R. 120.

7. Holding out oneself to public 
as partner.

Action against A., B. and (*., as mem
bers of (*. <V Co., for money had and 
received to the use of the plaintiff. In 
truth B., ('. iV X. were the partners. 
A. had to the knowledge of B., but not 
to the knowledge of Cm held himself 
out as a member of the firm

Ih hi, that a verdict against A., B 
and C. was right.

That X. was not a party was an 
objection that could be taken by a plea 
in abatement only. (a). Cameron v. 
Cameron, 3 M.R. 308.

(a) Pleas in abatement having been 
abolished, a motion to add X. would 
now be necessary. Ed.

8. Infant -Hepresentations.
The law as to the circumstances 

under which an infant may be liable 
as a member of a partnership stated. 
1 Vomis v. Woods, 3 M.R. 33.

9. Limited partnership—Partnership 
Act, ll.S.M. P.M 12. r. 129, ss. til SI.

The defendant Rosenthal bought an 
interest in a partnership business carried 
<m by his co-defendants under the name 
Winnipeg Shirt and Overall Manufac
turing Company and contributed 84000 
in cash to tin- funds of the partnership. 
Rosenthal intended that he should be 
only a special partner with liability 
limited to the amount he paid in and 
the three signed a certificate in the form

set out in section 06 of the Partnership 
Act, R.S.M. 1002, c. 120, using the same 
firm name. The certificate was filed 
in th<- office of the Prathonotary who 
noted it in a book lie kept, pursuant to 
section 54, but it was not recorded " at 
large” as then required by section 68.

Held, (1) That, under section 60, 
the intended limited partnership failed 
of formation because the certificate 
had not been recorded at large, and, 
also, under section 72. because the firm 
name did not contain the mine of any 
of the general partners.

2. That Rosenthal, having thus failed 
to form a limited partnership under the 
Act, was liable to the creditors of the 
firm as a general partner.

3. To render himself liable as a general 
partner, it is not necessary that one 
should be clothed with authority to bind 
his fellow partners as their agent He 
may b<- a silent or dormant partner and 
yet liable as a general partner.

Poole v Driver, (1877) 5 Ch. D.
471, followed

Slingsby Manufacturing Co. v. (idler, 17 
M.R. 120.

Appeal by Rosenthal to the Supreme 
Court dismissed.

10. Profits made by one partner 
in private speculations with partner
ship funds - Partnership Act, R.S.M. 
1902, r. 129, ss. 22, 24, 32.

The defendant was the master mind 
of the partnership, a firm of builders 
and contractors. He possessed great 
executive and organizing ability, and 
contributed from time to time nearly 
all the capital with which in a period 
of 2Ô years large profits were made in 
carrying on that business. The plain
tiffs were his brothers, men with little 
education or ability, competent only to 
act as foremen on the works. They 
always acted on the defendant’s orders, 
and only drew money from the firm for 
their own use when and as permitted 
by the defendant. He allowed Martin 
Kelly to share equally with him in the 
profits and Michael got one fourth, 
nit this was because they were his 
brothers, and from motives of gener
osity and ties of affection. There had 
never been any written articles of the 
partnership which was one at will ; but 
after its dissolution the plaintiffs claimed 
to share in the profits made by the de-
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fendant in speculations, mostly in real 
estate, with moneys drawn by him from 
the partnership funds before any ascer
tainment of the respective shares of the 
partners in, or any division of, the pm- 
lit s. The total amount so drawn out 
by the defendant was much less than he 
would have been entitled to had such 
division been made. Entries were made 
from time to time in the books of the 
firm by direction of the defendant show
ing particulars of the transactions in 
question. The plaintiffs, though they 
were aware of some of the speculations, 
made no inquiries about them and ap
peared to have taken at the time no 
interest in them. The defendant never 
made the firm liable for postponed pay
ments on his purchases, but gave his 
own covenants only ; and, in cases where 
lie made losses, they were never charged 
to the firm. Each of the plaintiffs had 
on several occasions, without the know
ledge of the other, obtained the defend
ant’s consent to draw out money for 
private speculations on his own account. 
The defendant had, from the beginning, 
followed the practice of paying his own 
money into the firm so as to improve 
its position financially and to allow it 
the use of the money.

Held, (Cameron, J. A., dissenting) 
applying section 22 of The Partnership 
Act, R. 8. M. 1902, c. 129, that the 
course of dealing between the partners 
had been such that there should be in
ferred from it a consent of all the part
ners that their mutual rights and duties, 
as defined in sections 24 and 32 of the 
Act, should be varied so as to allow the 
defendant full liberty of action in respect 
of any funds which he would have been 
entitled to withdraw on a division of 
the profits, that the entries in the books 
had been made as they were only for 
convenience and not as showing partner
ship transactions, and that the plain
tiffs had no right to share in the profits 
of speculations clearly intended bv the 
defendant as private ones of his own.

Ex /tarte Harris, (1813) 2 V. & B. 210, 
followed.

H el more v. Smith, (1886) 35 Ch. D. 
456, distinguished.

The contrary intention which, by 
section 24 of the Act, would prevent 
property bought with money belonging 
to the firm from being deemed to have 
been bought on account of the firm, 
sufficiently appeared from the evidence.

826

l\r Perdue, J. A 1. The intention 
to be considered in this case is that of 
the defendant alone, and it is not neces
sary to show that it must be that of all 
the partners.

Ex /xirte Hinds, (1849) 3 De G. Sm. 
613, followed.

2. The plaintiffs had constructive notice 
or means of knowledge of what the de
fendant was doing and their consent 
may be implied from that : Ex /xirte 
Yonge, (1814) 3 V. Ac B. 36.

Kelly v. Kelly, 20 M.R. 579.
Reversed on appeal to the Privy 

Council, 11913] A C.

11. Liability for goods bought by 
partner Ratification.

Where one of two partners, without 
the knowledge of the other, purchases 
goods in his own name or in the name of 
a firm which he expects to form after
wards in partnership with some other 
person, intending to exclude the other 
partner from the contract, the latter 
cannot be made liable upon the contract, 
bv ratification afterwards, although the 
old partnership is continued and the 
goods are subsequently taken into stock 
and disposed of for the benefit of the

A man cannot be made a party to a 
contract unless he who assumes to contract 
does so on behalf of that man ; and no 
ratification can be effectual unless the 
act has been done by the agent on be
half of the party who ratifies, or, in other 
words, there can be no binding ratifi
cation by a person not contemplated 
bv the agent as his principal at the time 
of entering into the contract.

Watson v. Swann, (1862) 11 G. B. N. S. 
771, and Vrre v. Ashby, (1829) 10 B. 
A: C. 288, followed.

Durant v. Roberts, [1900] 1 Q. B. 629, 
distinguished. Fraser v. Sweet, 13 M.R. 
147.

See Amendment, 9.
— Banks and Banking, 4.
— Bills and Notes, III. 2.
— Contract, IX, 4.
— Costs, XIII, 17.
— Examination for Discovery, 12.
— Parties to Action, 5.
— Principal and Surety, 5.
— Rectification of Deed, 1.
— Registered Judgment.
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PART PERFORMANCE.

See Vendor and Purchaser, VI, 10.

PARTY APPEARING IN PERSON.

See Practice, XXVIII, 18.

PATENT FROM THE CROWN.

See Crown Patent.

PATENT OF INVENTION.

1. Action for infringement of patent 
rights - Parties to action—Service out 
of the jurisdiction—Patent Act, R.S.C. 
18S0, c. 01, as amended by 53 Vic., c. 13.

To an action by the holder of a patent 
of invention against parties resident 
within the jurisdiction for an injunction 
against infringement of the patent and 
damages, other parties not within the 
jurisdiction, who make and sell to the 
defendants the goods which are the 
subject of the plaintiff’s complaint under 
another patent which the plaintiff claims 
to be null and void, are neither necessary 
nor proper parties, and service upon 
them of an amended statement of claim 
asking for damages and an injunction 
against them, and for a declaration that 
their patent is null and void, will be 
set aside with costs.

The statement of claim did not allege 
that the non-resident parties had done 
anything as to which an injunction 
could be asked against them in Manitoba, 
and upon its allegations the only relief 
the plaintiffs could possibly claim against 
them would be a declaration that their 
patent wits null and void, thus raising 
two distinct and separate causes of 
action, one against the parties within 
the jurisdiction and the other against 
the non-resident parties, both of which 
issues should not be tried in one action.

Under the Patent Act, R.S.C., c. 01, 
as amended by 63 Vic., c. 13, this Court 
has no jurisdiction to impeach a patent 
held bv a person whose domicile is in 
another province, but could only, on 
the application of a defendant sued in 
this Pr vince for an infringement of

such a patent, declare it to be void as 
against him, leaving it prima facie valid 
as against every one else. Maw v. Massey- 
Harris Co., 14 M.R. 252.

2. Novelty—New combination of well- 
known devices.

Although all the individual parts 
of a machine may lack novelty, yet if, 
by a new combination of them, a de
cided improvement in the working is 
attained, that is sufficient to support 
a patent of invention, and the courts 
look with favor upon any slight change 
whereby an improvement is effected 
and find invention in it if they can.

The plaintiff’s patented grain pickling 
machine was constructed upon lines 
similar to those of two other such mach
ines that had been previously patented. 
In all these the grain was fed into a 
hopper on the top of a box containing a 
revolving worm or screw, and the pick
ling liquid was in a box so placed that 
it would fall into the box containing the 
worm so as to mix with the grain in its 
irogress to the discharging end of the 
jox ; but in the plaintiff's machine the 
liquid was conveyed through a lead tube 
into the side of the box containing the 
worm to a point underneath the opening 
in the hopper so that the liquid and the 
grain ran through together and much 
space was saved. The mixing of the 
grain and the pickling fluid was, owing 
to the use of the lead tube and the peculiar 
arrangements of the parts, mon* thorough
ly done by the plaintiff's machine than 
bv either of the others ; and, though 
of the same size as they, its capacity 
was considerably greater.

Held, that there was sufficient novelty 
and improvement in the plaintiff’s ma
chine to support his patent and that he 
was entitled to the usual order for an 
injunction and damages against the 
defendants for infringing upon it. Mattire 
v. lirandon Machine Works Co., 17 M.R. 
105.

PAYMENT.

See Interest, 4.
— Vendor and Purchaser, V, 2.

PAYMENT AFTER NOTICE.

See Garnishment, VI, 8.
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PAYMENT BY CHEQUE.

Dishonor —Pleading.
Defendants, being indebted to plain- 

nils, sent them the cheque of B. for a 
portion of the amount. Subsequently 
the plaintiffs rendered accounts snowing 
a credit of the amount of the cheque, 
but stating that it had not been paid, 
and still later rendered other accounts 
showing the amount charged back. The 
defendant in an earlier letter said that 
he had not seen B. since getting the 
cheque, but “ will go and see him to
morrow, and when 1 see him will remit 
to you at once.” His later letters made 
no objection to the re-charging of the 
amount.

Held, 1. That the conduct of the 
parties shewed that the cheque had not 
jeen received as payment.

2. That, under a plea of payment, 
the plaintiff was not bound to prove pre
sentment of the cheque and dishonor.

3. That the correspondence might be 
considered as an admission that every
thing had been done to entitle the plain
tiff to sue. Campbell v. Heaalip, G M.R. 
04.

PAYMENT INTO COURT.

See Costs, XI, 2.
— Interpleader, II, 6.
— Pleading, X. 8.
— Practice, XXVIII, 19, 31.
— Summary Judgment, I, 2.
— Trustees, 1.

PAYMENT OF MONEY ON DEPOSIT 
IN BANK.

See Winding-up, IV', 10.

PAYMENT ON ACCOUNT.

See Limitation of Actions, 7.
— Real Property Limitation Act, 2.

PAYMENT OUT OF COURT.

Sec Practice, XXVIII, 16.
— Security for Costs, II, 2.

PAYMENT TO AGENT.

See Landlord and Tenant, I, 8.

PAYMENT UNDER PROTEST.

See Sale of Land for Taxes, X, 2.

PEACE OFFICER.

See Criminal Law, IX, 2.

PECUNIARY BENEFIT.

See Lord Campbell’s Act, 3.
— Municipality, IV, 2.
— Workmen’s Compensation for In

juries Act, 4.

PENALTY.

Sec Liquor License Act, 10.
— Vendor and Purchaser, II, 4; VI, 

15; VII, 6.

PENALTY OR LIQUIDATED DAM
AGES.

See Building Contract, 3.
— Contract, XV', 12.

PENDING BUSINESS.

See Practice, XXVIII, 29.

PENITENTIARY.

See Criminal Law, XVII, 19. 
— Ticket of Leave Act.

PERFORMANCE OF CONTRACT.

See Building Contract, 5, 6.
— Contract, VIII, 1, 2, 3, 4, 5; X, 3;

XII, 2; XV, 9, 13.
— Pleading, VIII, 2; XI, 4.
— Sale of Goods, VI, 5.
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PERJURY.

Criminal Code, 1892, s. 148 Dom
inion kit chons Ad, R.S.C. 1886, c. S, 
s. 45—Authority to administer oath— 
Demount ion.

The prisoner was convicted on an 
indictment for perjury, in having sworn 
before the Deputy Returning Officer 
at an election for member of the House 
of Commons for the City of Winnipeg, 
that he was the person whom he re
muent ed himself to be, named on the 
ist of electors for the polling sub-division. 
He was not an elector, or entitled to vote 
in the constituency.

At the trial, prisoner’s counsel con
tended that there was no authority 
for the Deputy Returning Officer, under 
s. -1") of the Dominion Elections Act, 
R.S.C. 1880, c. n, to administer an oath 
to any person but an elector, and the 
Judge reserved a case for the opinion 
of the Court as to whether the prisoner 
had been properly convicted.

Heltl, that the statute must receive 
a reasonable construction, that authority 
was intended to be conferred upon the 
officer to administer the oath to any 
person presenting himself and claiming 
to be an elector entitled to vote, and that 
under s. Ms of the Criminal Code, 1892, 
prisoner had been properly convicted 
of perjury.

Tribunals of limited jurisdiction have 
implied authority to receive proof of 
the facts on which their right to exer
cise their jurisdiction depends.

Reg. v. Proud, L.R. 1 C.C. 71, followed. 
Reg. v. Chamberlain, 10 M.R. 2(51.

PERMIT TO CUT HAY.

See Contract, V, 2.

PERSONA DESIGNATA.

Sec Contempt of Court, 1.
— Municipality, VIII, 5.
— Railways, I, 1.

PERSONATION.

See Perjury.

PETITION.

See Homestead, 1.
— Local Option By-Law, VI.
— Practice, XXVIII, 20.

PETITION UNDER REAL PROP
ERTY ACT.

See Real Property Act, I, :i, (5, 7, 8; 
III; IV, 1; X, 7.

PICKETTING AND BESETTING.

See Trade Unions.

PITCH HOLES IN WINTER ROAD.

See Municipality, IV, 6.

PLAINTIFF A PUPPET.

See Injunction, 1, 10.

PLEA IN ABATEMENT.

Sec Pleading, XI, 1.

PLEA OF NON EST FACTUM.

See Principal and Surety, 4.

PLEADING.

Amendment.
11. Counterclaim.

III.
IV. Fraudulent Conveyance.
V. Joinder of Causes of Action.

VI. Multifariousness.
VII. Prolixity.

VIII. Puis Darrein Continuance.
IX. Sale of Land Under Registered 

Judgment.
X. Striking Out as Embarrassing.

XI. Miscellaneous Cases.
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I. Amendment.

1. Departure in replication -Costs.
When a plaintiff is not entitled to

relief on the ease made by his bill, but 
may he so entitled on faets set up or 
partly set up in the answer, he should 
amend the bill instead of making admis
sions in the replication.

The plaintiffs sought relief at the 
hearing on a case or state of facts different 
from that set forth in their bill of com
plaint, but which was partly set up in 
the answer. In their replication they 
admitted these allegations in the answer, 
but did not. amend their bill, and brought 
the ease on for hearing. The evidence 
failed to establish the case made bv the 
bill, and the plaintiffs did not ask leave 
to amend.

Held, without deciding whether the 
plaintiffs were entitled to any relief on 
the evidence submitted, that the bill 
should be dismissed with costs unless 
the plaintiffs wished leave to amend, 
which they might have on payment of 
costs. Hoyle v. Wilson, 9 M.R. ISO.

2. Illegality Amendment — Dispute 
note—Weights and Measures Art.

At the trial of an action in the County 
Court to recover the price of a quantity 
of lime, the defendant objected that the 
plaintiffs had not shown that the lime 
was measured by a standard measure 
according to the Dominion Weights 
and Measures Act, and that they could 
not recover without showing this. The 
defendant had not in his dispute note 
set up the provisions of this Act or 
claimed the benefit of it or alluded to 
i’ in any way.

Held, on appeal to the Queen’s Bench, 
that the defendant could not avail him
self of the provisions of the Act as against 
the plaintiff’s claim without having 
set up such defence in his dispute note, 
and the Court would not interfere with 
the discretion of the County Court 
Judge in refusing to allow the defend
ant’s dispute note to be amended for the 
purpose of setting up such defence. 
Such a defence based on a statute must 
be set up in the dispute note or the de
fendant cannot avail himself of it.

Illegality, whether it arises on a statute 
or at common law must be pleaded, 
and it makes no difference whether the 
illegality appears from the plaintiffs’ 
proofs or otherwise, and the onus of

proving it rests upon the defendant. 
Hanbury v. Chambers, 10 M.R. 1G7.

3. Action for recovery of possession 
of land -Joinder of causes of action — 
Multiplicity of suits—King's Bench Art, 
S. :ik (k), 'Bute 258.

The plaintiff Lee, being the assignee 
of a contract of sale of land by the de
fendants I*, and M. to the defendant <!., 
paid the balance due under the contract 
to P. and M. and received from them a 
transfer under the Real Property Act. 
lie then discovered that one L. was in 
possession of part of the land, claiming 
title by prescription.

This prevented Lee from getting his 
transfer registered and lie brought this 
action for recovery of possession from L., 
joining, by leave of a Judge obtained 
under Rule 258 of the King’s Bench Act, 
a claim for specific performance of the 
contract as against G. and damages by 
way of compensation or otherwise.

This was an application for leave to 
amend the statement of claim by adding 
a claim against P. and M. for specific 
performance of the contract alleged to 
lave been made by them directly with 
Lee when he paid his money to them and 
they gave him the transfer, or for com
pensation in default.

Held, that, under sub-section (k) 
of section 38 of the King’s Bench Act, 
the amendments asked for should be 
allowed.

Krut v. Spence, (1887) 36 Ch. D. 770, 
followed.

The test as to whether an amendment 
ought to be allowed is whether or not 
the other party would be placed in such 
a position that he could not be compen
sated by an allowance for costs or other-

Stewart v. Metropolitan Tramway Co., 
(1885) lfi Q.B.D. 180 ; Annual Practice, 
1905, p. 350, followed.

That the amendment asked for set 
up a new cause of action is not of itself 
a sufficient ground for refusing to allow 
it.

Budding v. Murdoch, (1872) 1 Ch. I). 
42 ; Hubltock v. Helms, (1887) 56 L.J. 
Ch. 539, followed.

The contention that leave to join 
another cause of action with one for 
the recovery of land can only be grunted 
before the commencement of the action 
is not supported bv the authorities 
which show that such leave is granted
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whenever the Court thinks it reasonable 
to do so.

Rushbrooke v. Farley, (1885) 52 L.T. 
572 ; Hunt v. Tensham, 28 Sol. .1. 253, 
ami White v. Ramsay, ilSHSi 12 P it. «120. 
followed. Lee v. Gallagher, 15 M.R. 077.

II. Counterclaim.

1. Striking out defence.
In an action for possession of land 

by a landlord against his tenant, the 
defendant may counter-claim against 
the plaintiff for damages for illegal 
seizure, distress and sale of his goods 
under an alleged claim for rent of the 
same land; and the paragraph of the state
ment of defence setting tip such counter 
claim v ill not he struck out on tin* ground 
that it raises an issue which should he 
tried by a jury. Dorkstader v. Phipps, 
0 P.R. 210, and Goring v. Cameron, 
10 P.R. 400. followed. Gnirenlork v.
Ferry, 11 M.R. 257.

2. Practice — Third jtarty—King's 
Bench Act, Rules 204, 205.

Action hv the registered owner of
land to remove a caveat filed by de
fendant.

Held, that the defendant had, under 
Rule 204 of the King’s Bench Act. R.S.M. 
1002, e. 40, the right to set up by way 
of counter-claim that a third partv had 
agreed in writing to sell the land to the 
defendant, that such third party was a 
co-owner with the plaintiff and, in ex
ecuting the agreement, had acted on
behalf of himself and the plaintiff and was 
authorized to do so, and to claim specific 
performance of the agreement against 
both ; but there was nothing in the rules 
to permit the defendant to set up a claim 
in the alternative against such third 
party alone for damages for breach of 
warranty of authoritv to make the 
agreement. Femie v. Kennedy, 10 M.R. 
207.

III. Fraud.

1. Allegations of fraud or error —
Parties Fraudulent vendor—Attorney- 
General —Costs.

It is not sufficient to allege that a 
patent was issued through fraud, or in 
error or improvidence, without setting 
out in what the fraud or error or im
providence consisted ; or to allege that 
it was issued upon the faith of certain 
statutory declarations which were untrue,

83f>

without showing what the declarations 
contained.

The original patentee was made a 
party to an information to set aside a 
patent, although the information alleged 
that he had conveyed the land to his 
co-defendant. The information charged 
fraud as against the patentee's vendor, 
but none against himself.

Held, that the patentee could not 
demur for want of equitv.

The Attorney-General will not be 
ordered to pay costs ; the Imperial 
Statute 18 and 10 Vic., c. 90, not being 
in force in this province. Atty.-Gen. v. 
Richard, 4 M.R. 33tt.

2. Election to rescind contract for
—Allegation of rescission and restitution 
—Amendment of plea of fraud.

1 A plea setting up fraud in the sale 
of a horse to the defendant should contain 
allegations that, on discovering the 
fraud, he rescinded the contract and 
restored the horse, or—in case the horse 
was dead—that it had died before dis
covery of the fraud from disease or acci
dent without defendant’s fault and that, 
for that reason, restitution was im-

2. There is not the same objection 
to amending a plea of fraud by adding 
such allegations as there would be to 
amending the defence by setting up 
a plea of fraud.

3. Such allegations may be allowed 
to be added by way of amendment to 
a plea of fraud so as to make it a good 
ilea, even after all the evidence has been 
leard, when the whole question of re

scission and restitution has been fully 
gone into in the evidence. Moore v. 
Scott, 5 W.L.R. 8.

IV. Fraudulent Conveyance.

1. Certificate of Judgment Judg
ments Art, R.S.M. 1802, c. 80, s. 0.

In a bill to realize on a decree of the 
Court of Queen’s Bench on its equity 
side, ordering money to be paid, and 
relying upon the registration of a certi
ficate of such decree as creating a charge 
and incumbrance on lands of the de
fendant under section 6 of the Judgments 
Act, R.S.M. e. 80, it is essential to allege 
precisely that the decree referred to was 
one ordering money, costs, charges or 
expenses to be paid to some person, 
or into Court or otherwise; and, where 
the bill alleged only that, in certain pro-
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(•codings in this Court against a debtor, 
a decree was made, that in pursuance 
of the decree the master made a report, 
and the plaintiff recovered a judgment 
against the debtor for $ , and he
was ordered, not stating by what, to pay 
to the plaintiffs forthwith the said sum 
of money, and that, in pursuance of such 
decree, report and proceedings there
under, the plaintiffs caused a certificate 
of the said decree to be issued and re
gistered in the Registry Office for the 

)roper Land Titles District, a demurrer 
or want of equity was allowed with

The bill also sought to set aside certain 
conveyances as fraudulent, and plaintiffs’ 
counsel contended that, notwithstanding 
the defective allegations of a lien and 
charge, a sufficient case was made out 
for a declaration that the deeds were 
fraudulent ; but, as the bill was not filed 
on behalf of the plaintiffs and all other 
creditors, this contention was held un-

Reese Hirer Mining Co. v. Atwell, 
L.R. 7 Eq. 347, and Longeway v. Mitchell, 
17 Gr. 190, explained. Credit Fourier 
Franco-Canadien v. Schultz, 10 M.R. 417.

2. Action to restrain debtor from 
transferring his property before judg
ment Injunction—Allegations necessary 
to show right—Evidence to show that trans
fer fraudulent.

In the statement of claim in an action 
brought by the plaintiff on behalf of 
himself and all other creditors of the 
defendant to recover a debt and for an 
injunction to prevent the debtor from 
making further transfers of his property 
and for a declaration that transfers 
already made are fraudulent and void, it 
must be clearly alleged :

(a) That the defendant is indebted 
to the plaintiff, showing in what way and 
that the debt existed at the time of the 
transfer.

(b) That there were at the time other 
creditors of the defendant, and

(cj That, after parting with the assets 
in question, the debtor had not enough 
property left to meet his liabilities.

An interim injunction based upon a 
pleading lacking these allegations was 
dissolved.

The only evidence brought forward 
upon the motion for the injunction to 
prove the alleged fraudulent nature of 
the transfers was that the debtor had 
stated to the plaintiffs’ manager in reply

to a demand for security that he had 
no security to give, whereas a short 
time before he was proved to have been 
the owner of a large* number of shares 
in different companies.

Per Howell, C. J. A. This was not 
sufficient evidence of the fraud charged 
to warrant the issue of an injunction.

Traders Bank of Canada v. Wright,
8 W.L.R. 208.

V. Joinder of Causes of Action.

1. Distinct causes of action.
The declaration stated that in con

sideration that the plaintiff would let 
to the defendant a certain house and 
furniture therein for a certain period, 
at $1)0 a month, the defendant promised 
to enter on the said premises and occupy 
tliv same, and keep the same in tenant- 
able repair, and to use and take care 
of the said furniture for and during the 
said period, and to deliver the same 
up at the end of the said period in good 
repair, reasonable wear and tear excepted, 
and to pay to the plaintiff the said sum 
of $00 a month, at the end of each and 
every month. The breaches alleged were 
that “ the defendant, after having en
tered on and taken possession of the said 
premises and furniture, and occupied 
and used them for a portion of the said 
term, wilfully and without reasonable 
cause or excuse, left the said premises 
and furniture unoccupied and uncared 
for for a long time, and during the re
mainder of the said term, and refused 
to pay the plaintiff the said rent of $00 
per month, whereby the plaintiff lost 
the use and profit of the said money 
and the said premises and furniture, 
and was put to great expense, cost and 
trouble, in caring for and storing the 
said furniture, and in insuring the same 
from injury and damage, and was other
wise greatly damaged.”

field, that the count could not be 
objected to on the ground that it em
braced two distinct causes of action. 
liagel v. Starr. 2 M.R. 92.

2. Joinder of defendants Joinder 
of cause of action arising out of tort with 
one arising out of contract—King’s Bench 
Act. lint. 219.

A plaintiff may, under Rule 219 of 
the King's Bench Act, proceed in the 
same action against one defendant for 
a breach of a contract and against other 
defendants for maliciously and wrong-



839 PLEADING.

fully procuring and inducing the breach, 
there being such a unity in the matters 
complained of as entitles the plaintiff 
to join all the defendants.

< ompania v. Moulder, 11910] 2 K.B. 
3."i I ; Frankenburg v. Great Horseless 
Carriage Co., [1900] 1 Q.B. 504 ; Bullock 
v. Loudon Omnibus Co., [19071 1 K.B. 
204, and Evans v. Jaffray, (1901 ) 1 O.L.K. 
014. followed.

Smurthwaite v. Ilannay, 118941 AX’. 
494, and Sadler v. Great Western By. 
Co., 11 SlMi| AX'. 450, not followed, la- 
cause they were decided under English 
Order XVI, rule 1, before it was amended 
so as to make it the same as our Rule 218. 
Gas Power Aye v. Central Garage Co., 
21 MR. 196.

VI. MULTlFAMOUSNESS.

1. Parties to suit Demurrer Setting 
aside release given by trustee in fraud 
of cestuis yue trustent — Allegation that 
release under seal — Fraud, if relied on, 
must In sufficiently alleged.

A number of creditors of defendant 
M., having assigned their claims to 
defendant S. so that he might sue upon 
all in one action at law, filial a bill in 
equity to set aside a release of their 
claims given by S. to M., and to prevent 
M. from setting up the release as a de
fence in the action at law. The plain
tiffs allégeai that it had been procured 
by M. in collusion with S., with know
ledge of S.’s position, and with the intent 
and design of defeating and defrauding 
the plaintiffs. The alleged release was 
set out verbatim in the bill, and purported 
to have been executed under seal, but 
there was no specific allegation that the 
release had been executed under seal. 
The bill also asked for payment by M. 
of the plaintiffs’ several claims.

Held, on demurrer,
(1) . That the bill was not multifarious.
(2) . That there is jurisdiction in equity 

to set aside such a release for fraud, 
even if the same relief could have been 
obtained by motion in the action at law ; 
and, although the Court now has power 
to give equitable relief in actions at law, 
the plaintiffs are not confined to seeking 
it there.

(3) . But that the demurrer should be 
allowed, because the bill did not suffici
ent lv allege that the release complained 
of bad been executed under seal, and 
there were no sufficient charges of fraud 
or breach of trust to warrant the inter-
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forence of a court of equity. Dougan 
v. Mitchell, 9 M R. 477.

2. Want of Equity—Demurrer.
The bill filed prayed for an account 

against defendant S., payment of the 
amount which might be found due the 
plaintiffs, and in default a sale of certain 
chattels upon which they claimed a 
right to jiosseasion until payment. It 
alleged that the defendant 8. had given 
a mortgage to the defendants the 1. 
Bank upon the chattels and prayed an 
injunction against the Bank, to restrain 
it from taking possession of, and selling, 
the chattels.

Held, the demurrer of the defendants, 
the I. Bank, for multifariousness and 
want of equitv should be allowed. Ward 
v. Short, 1 M.R. 328.

VII. Prolixity.

1. King's Bench Act, Rules 306, 326.
1. Mere prolixity in a pleading, not 

such as will embarrass or delay the fair 
trial of an action, does not warrant 
the striking out, under Rules 320 or 320 
of the King's Bench Act, of any jiortions 
of it and there is no power under any of 
the Rules for the Court to revise plead
ings which are merely over-lengthv by 
striking out or amending particular 
paragraphs in whole or in part.

Millington v. Loring, (1880) 0 Q B.D. 
195, followed.

2. In a statement of claim making 
out a case for an injunction to prevent 
an infringement of the plaintiffs' trade 
name, they may either allege in terse 
and general terms the acquisition of title 
by long user, or they may set out such 
facts in detail to prove the user, as they 
might have furnished by way of par
ticulars, if demanded, in case they had 
confined themselves in the first instance 
to a general allegation of title acquired 
by user. Theo. Aoel Co. v. Vita Ore Co., 
17 M.R. 319.

2. Striking out pleadings as em
barrassing King's Bench Art, Hubs 
306. 326.

Notwithstanding the requirement of 
Rule 306 of the King’s Bench Act that 
" pleadings shall contain a concise state
ment of the material facts uj>on which 
the party pleading relies, but not the 
evidence by which they are to be proved,” 
and notwithstanding the amendment 
of Rule 326 by 7 & 8 Edw. VII, c. 12,
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s. G, bv inserting the words “ unneces
sary or ” before the word “ scandal
ous ’’ therein, if pleadings are merely 
prolix by reason of containing passages 
setting out facts which are immaterial 
and unnecessary and passages which 
arc merely recitals of the evidence pro
posed to be adduced, such passages should 
not be struck out under Rule 326 as they 
are neither embarrassing nor tending 
to prejudice or delay the fair trial of 
the action.

Then. Noel Co. v. Vila Ore Co., (1907) 
17 M.R. 319, and dictum of Bowen, 
L. J., in Knowles v. Roberts, 38 Ch.D. 
at ]) 270, followed MacLean v. King- 
don Printing Co., 18 M.R. 274.

VIII. Puis Darrein Continuance.
1. Amendment -Defences arising after 

delivery of statement of defence—King's 
Bt - < h Act, liule 339.

Defences arising after the deliver)' of 
the statement of defence should be 
allowed on the defendant’s application 
to amend if they are such that they may 
be fully met by facts set up by the plain
tiff in reply.

If, however, an amendment sought 
to be made to the statement of defence 
is of such a nature that it would, if made, 
put the plaintiff in such a position that 
he could not be compensated by costs 
or otherwise, it should be refused upon 
an application made for leave to make 
it after the lapse of the eight days from 
tin1 delivery of the statement of defence 
within which, by Rule 339 of the King’s 
Bench Act, the defendant may of right 
make such an amendment.

Steward v. North Met. Tramways, 
(1885) 16 Q.B.D. ISO, 558 ; Lee v. Gall- 
agher, (1905) 15 M.R. G77, and cases 
collected in Annual Practice, 1909, p. 
370, followed. City of Winnipeg v. 
Winnipeg Klee. Ry. Co.. 19 M.R. 279.

2. Evidence in diminution of dam
ages—.Vety contract—Estoppel by judg
ment or i>ayment—Adding new pleas— 
Discretion.

1. Leave may be given to withdraw 
ileas, and plead de novo to enable a de
fendant to plead matter arising subse
quent to the last pleading, without 
thereby waiving his former pleas.

2. In actions upon quantum meruit for 
work and labor, defective workman
ship may be proved in mitigation of 
damages, although not pleaded. Secus 
if the action be upon a special contract.
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3. In an action upon a special contract 
for the sale of a specific article, for goods 
sold and delivered, evidence of a breach 
of a warranty may be given in reduction 
of the contract price, although not pleaded.

4. In an action for goods sold and 
delivered, or for work and labor, evi
dence of damage for delay cannot be 
given unless under a counter-claim.

5. Semble.—In an action by a carrier 
for freight, evidence of damage to the 
goods cannot be given unless under a 
counter claim.

6. If the terfns of a special contract 
be not fully complied with, a new con
tract to pay for the work actually done 
at its true value may be implied from 
the defendant’s accepting the benefit 
of it.

7. A judgment against, a contractor 
and his surety may be pleaded, as an 
estoppel, against the contractor alone 
in an action by him against the other 
parties to the contract and their sureties.

8. Payment for work and labor after 
action brought is no estoppel in an 
action by the employer for non-com
pletion of the contract, or for delay.

9. A judge has no discretion to shut 
out a defendant from a bona fuie defence, 
or a plaintiff from a right bona fide to 
press a claim upon a mere slip of a party 
or his attorney, unless other rights 
intervene, or there are aggravating cir
cumstances.

10. The discretion of a judge as to 
admitting new pleas not interfered with. 
Smith v. Strange, 2 M.R 101.

IX. Bale of Land Under Registered 
Ji dûment.

1. Exemptions—Certificate of judg
ment -Dill to enforce—Allegations in bill.

A bill in equity to enforce a lien created 
by a registered certificate of judgment 
upon the lands of a judgment debtor 
need not allege that the lands are not 
exempt from such proceedings.

Fonsecti v. Macdonald, 3 M.R. 413, 
distinguished. Keewatin Lumber Co. v. 
Wisch, 8 M.R. 365.

2. Jurisdiction of the Court—Re
troactive legislation—Queen's Dench Act, 
1895, Rules 803 sot -60 Vic., c. 4.

Everything is intended in favor of 
the jurisdiction of a Superior Court : 
Peacock- v. Dell, (1G78) 1 Win. Saund, 
96 ; Mayor of London v. Cox, (18G6) 
L.R. 2 U L. 289.
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Therefore, where the statement of 
claim in an action for possession of land 
alleged the recovery of a judgment in 
a County Court, the registration of a 
certificate thereof, the making of an 
order of the Court of Queen’s Bench for 
the sale of the land under the judgment, 
and an order vesting the land in the 
plaintiff as purchaser.

Held, on demurrer, that, for anything 
that appeared in the statement of claim, 
tlie order for sale might have been re
gularly made in an action in this Court, 
although, at the date of the order, there 
was no jurisdiction to make such an 
order except after an action commenced 
for that purpose, and that tin? demurrer 
should be overruled.

Held, also, per Dubuc, J., (1) that, the 
amendment to Rule 807 of the Queen’s 
Bench Act, 1895, made by 00 Vie., e. 
4, although made after the orders relied 
on, had the effect of validating them, 
if they had not been regular, as they 
had not boon attacked in any way prior 
to its passing; (2), following In re Pad- 
slow, etc., Association, (1882) 20 Ch. 1). 
137, that an order made by a court of 
competent jurisdiction which has author
ity to decide as to its own competency 
must be taken to be a decision by the 
Court that it has jurisdiction to make 
the order, and the proper way to get 
rid of it, if it. is erroneous, is to appeal 
against it, as in Proctor v. Parker, 11 
M R. 486. Uilx v. F reuse, 12 M R. 340.

See, however, Ritz v. Schmidt, 31 8.C.R. 
602.

X. Striking Out a.s Embarrassing.

1. Exceptions to the declaration
—Demurrer to defendant’s pleas al
lowed—Subsequent application to strike 
out count in declaration.

Although a count of the declaration 
may be double, setting out two separate 
things, if the defendant pleads over 
and his pleas are hold bail on demurrer, 
it is too late for him to move to strike 
out the count in the declaration as em
barrassing. Livingstone v. Rouand, 12 
C.L.T. Occ. 30

2. As embarrassing — Counterclaim 
—Matter pleaded in anticipation of de
fence.

A counterclaim should not contain 
allegations set up only by way of anti
cipating the defence that the defendant

supposes the plaintiff will make to it, 
and such allegations will be struck out 
as embarrassing. City of Winnipeg v. 
Toronto General Trusts Corp., 19 M.R. 
420.

3. Embarrassing pleas —Equitable de-

Tho defendant’s 13th plea alleged that 
the promissorv notes sued on were made 
by the defendant for the accommodation 
of the payees to the knowledge of the 
plaintiffs, and that the plaintiffs were 
indebted to the payees in certain sums 
of money which the defendant and the 
payees desired to set off against the plain
tiffs’ claim. The payees had indorsed 
the notes to the plaintiffs, but were not 
parties to this action.

Held, that this could only be a defence 
in equity, and should have been intro
duced with the words, “ for a defence 
on equitable grounds,” in accordance 
with the Administration of Justice Act, 
section 11, and, as it was not, it should 
be struck out.

The 14th plea was similar to the 13th, 
and commenced with the statement that 
it was pleaded on equitable grounds, 
but in addition to the statement of the 
set-off it contained allegations relating 
to a deed or agreement that had been 
made between the payees and the plain
tiffs which raised issues altogether colla
teral to the main question of the set-off.

Held, that such plea in such form 
should be struck out as embarrassing. 
Union Hank of Canada v. McHean, 10 
MR. 211.

4. Embarrassing defences — King’s 
Bench Act, Rules 290, 300, 309, 313 and 
326.

The plaintiffs sued for the price of 
goods alleged to have been sold and 
delivered to the defendant, and, in the 
alternative, claimed damages for non- 
acceptance of the goods anti non-payment

By the third paragraph of the state
ment of defence, the defendant denied 
that she had purchased or received the 
goods, and then proceeded as follows : 
—“And the defendant is informed that 
the alleged claim of the plaintiffs for the 
said brushes (part of the goods), if any, 
arose prior to the time when the defendant 
started in business, and if the same 
exists at all, which the defendant does 
not admit, it is against the estate of the
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defendant’s late husband and not against 
the defendant.”

Held, that the part of the paragraph 
quoted was embarrassing, and should 
be struck out because it was not stated 
positively but only on information, 
and was thus in violation of Rule 306 
of The King’s Bench Act, and also 
because it sought to raise an immaterial

Odgera on Pleading, 103, 100, and 
Jones v. Turner, (1870) W.N. 230, re
ferred to.

Paragraph 5 was in part as follows : 
—“ The defendant says that she never 
agreed to purchase mufliers from the 
plaintiffs for the price and sum of £129 
15s. Id, as alleged by the plaintiffs.”

Ilehl, that this was an evasive or am
biguous denial containing a “ negative 
pregnant,” and was not in compliance 
with Rule 290, which requires a specific 
denial, if any is made, as the statement 
would be true even if the fact was that 
the defendant had purchased the goods 
for £129 15s., and that this paragraph 
must be amended or in default struck 
out.

Paragraph 7 alleged that some of the 
goods referred to in the statement of 
claim, if ordered at all, which was not 
admitted, were ordered under a con
tract set out in another paragraph setting 
up a counter-claim, a contract which 
was in no way identified with that sued 
upon, and alleged a breach of such other 
contract and went on to set up two quite 
different defences.

Held, that this paragraph also was 
embarrassing and should be amended, 
or in default struck out as conflicting 
with Rule 309.

l)anj v. (Jarrell, (1878) 7 Ch..D. 489, 
end He Morgan, (1887) 35 Ch. I). 497, 
followed. Alois Schweiger & Co. v. 
Vineberg Co., 15 M.R. 536.

6. Embarrassing defences on 
motion under Rule 318 of the Queen s 
Bench Act, 1896.

Questions of substantial difficulty or 
importance raised by the statement of 
defence should not be disposed of on 
motion in chambers, under Rule 318 of 
the Queen's Bench Act, 1895, to strike 
out paragraphs of the statement of de
fence as embarrassing, but should be 
left to be dealt with at the trial of the 
action.

The defences set out in the statement 
of defence printed in the report were held

to present questions of sueh substantial 
diffieulty and importance that they 
should not be struck out on motion in 
chambers.

Ætna Life Insurance Co. v. Sharp. 
(1896) il M.R. 141, discussed and 
explained. Long v. Barnes, 14 M.R. 427.

6. Embarrassing pleas -Falsity.
A false plea cannot, merely on the 

ground of its falsity, be assumed to have 
been filed for embarrassment or delay 
if there be other valid pleas upon the

The rule as to striking out embarrassing 
pleas applies to affirmative pleas. It 
is not necessarily unreasonable that a 
defendant should put a plaintiff to the 
proof of his case.

Upon a motion to strike out a plea, 
although the plaintiff give prima fane 
evidence of its falsity, the defendant 
is not bound to swear to its truth in 
order that it may not be struck out.

Although there be direct Manitoba 
authority against the validity of a de
fence, the plea will not, merely upon 
that ground, be struck out. Woods v. 
Tees, 5 M.R. 256.

7. Action for malicious prosecu
tion—Striking out /Hiragraphs of defence 
as embarrassing—Queen's Bench Act, 1895, 
Rules 280, 283, 293, 298, 301 and 318.

1. In the statement of defence in an 
action for malicious prosecution a simple 
traverse of the plaintiff's allegation of 
the want of reasonable and probable 
cause is sufficient.

2. In such an action, when the defend
ant in separate paragraphs of his state
ment of defence alleges certain facts 
tending to show reasonable ground for 
his belief in the plaintiff’s guilt, but 
leaves it open for himself to prove other 
and distinct facts for the purposes of 
this defence at the trial, so that the 
plaintiff might be misled into assuming 
the allegations on the record to he all 
he has to meet, such paragraphs should, 
under Rule 318, Qwen's Bench Act, 
1895, be struck out as embarrassing.

3. In such a defence it is not sufficient 
to allege that the defendant received 
certain information without showing the 
source or that it was reliable, or to allege 
possession by the plaintiff of the animals 
which he had been accused of stealing 
without showing that it was recent 
possession, or that all the information 
received had been laid before the magis-
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truie before whom the charge had been 
laid and before counsel who advised the 
prosecution complained of, without show
ing what facts had been laid before 
them ; and paragraphs of the defence 
setting up such matters without showing 
absolutely reasonable and probable cause 
should be struck oui. Rogers v. Clark, 
13 M R. 181».

8. Payment into Court—Equitable 
defences.

II< hi, 1. To an action upon a 
covenant in a mortgage, a plea of pay
ment into court may be joined with a 
plea of non est fad urn.

2. In such an action an equitable 
plea as to the amount sued for, except 
a certain sum, and, as to that sum, pay
ment into court, was struck out as em
barrassing, not being contemplated by 
the form of plea prescribed by the C.L.P. 
Act.

3. A plea of payment into court must 
be an answer to the whole count to which 
it is pleaded, or if to a part only of the 
money claimed, then it must be con
fined to answering that part, and any 
answer, legal or equitable, to any other 
portion of the cause of action must be 
set up in a separate plea. I*rati v. Wark, 
2 M R. 213.

9. Traverse Defences setting up right 
to ilo things not complained of by plain
tiff—Injunction against members of trade 
union — Declarator g judgment King's 
Bench Act, H.S.M. 1902, e. 40, *. 38 (c).

1. Pleadings in defence are confined 
to denials, (a) of the jurisdiction of the 
Court, (6) of the plaintiff's charges, or 
(c) of the sufficiency in law of those 
charges, and pleas by way of confession 
and avoidance.

2. A denial by a defendant that he 
has been guilty of any improper con
duct is not a proper traverse of the 
plaintiff’s charges complaining of specified 
acts of the defendant, and should be 
struck out.

3. Defences setting up merely argu
mentative claims of right to do certain 
things which the defendants do not 
admit having done, and which do not 
clearly appear from the pleadings to 
he the acts charged against them, should 
be struck out, not being pleas by way 
of traverse or by way of confession and 
avoidance.

4. This Court would have no juris
diction, under sub-section (c) of section

38 of the King's Bench Act, to give a 
declaratory judgment interpreting an 
Act of the Parliament of Canada on 
hypothetical facts, even if it could so 
interpret a Provincial statute on the 
application of a defendant. Vulcan Iron 
Works v. Winnipeg Lodge, A’o. 122, 
International Association of Machinists, 
1(1 M il. 207.

XI. Miscellaneous Cases.

1. Pleas in abatement and bar to 
Fame count— H.P. Ad—Instrument sub
stantially in form given by Ad—Non-regis- 
tration—Action on covenant in unregistered 
instrument.

After a nt had been filed
and issue joined upon it, pleas in bar were, 
by leave, added,

Held, That the plea in abatement was 
waived ; and after trial of the issues it was 
disregarded.

The defendant, owner of land subject to 
the Real Property Act, executed a lease 
of it to plaintiff, using the form given in the 
Act respecting Short Forms of Indentures. 
It purported, however, to be made in 
respect of the Act respecting Short Forms 
of Leases. The lease contained the statu
tory covenant for quiet enjoyment. The 
lease was not registered or fill'd. After
wards the lessor conveyed the land to X. 
by a conveyance which made no mention 
of the lease.

In an action upon the covenant for quiet 
enjoyment, after ouster by X.

Held, 1. That the covenant in the lease 
could be sued upon.

2. That the instrument was within the 
Act respecting Short Forms of Indentures.

3. Costs of an action of ejectment by 
plaintiff against X. were allowed as part 
of the damages, but not costs of some 
Police Court proceedings stated in evi
dence to have arisen out of an endeavour 
by the plaintiff’s husband to obtain 
possession, but the nature of which did 
not clearly appear.

Per Killam, J.
1. The instrument was substantially in 

conformity with the form given in R.P. 
Act, and could have been registered.

2. Not having been registered it could 
not take effect as a lease.

3. Even without registration the coven
ant might he sued upon.

4. The neglect of the lessee to register 
his lease was not, but the transfer by the 
lessor without mention of the lease, was,

C5528C
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the* proximate cause of the damage to 
plaintiff.

Per Bain, J.
Quœre, whether the lease was one which 

could have been registered under the R.P. 
Act. Shore v. Green, 6 M.R. 322.

2. Admissions Proof of deal by Regis
trar's certificate.

The bill alleged, as the plaintiff's title 
to the lands in question, the existence of a 
patent and certain deeds. The answer, 
ul tough not expressly admitting the patent 
and deeds, charged that the latter were 
procured by fraud and deception; that 
they were never read over to the grantor, 
and that the parcels were not those in
tended by the grantor to be conveyed ; 
and prayed by way of cross-relief that the 
patent and the deeds set forth in the bill 
should be declared to be clouds upon the 
defendant’s title.

Held, affirming the judgment of Wall- 
bridge, C.J., that the patent and deeds 
were admitted by the answer.

Held, that the production of a deed 
from the registry office with the usual certi
ficate of the registrar indorsed was suffi
cient, proof of the deed.

Canada Permanent Loan and Savings 
Co., v. Page, 30 U.C.C.P. 1, approved. 
Pritchard x. Hanover, 1 M.R. 360.

3. Alternative relief—The bill alleged 
that, the defendants having proceeded to 
expropriate certain lands of the plaintiff 
and a certain award having been made, 
an agreement was come to whereby the 
City was to give certain other lands and a 
certain sum of money for the land of the 
plaintiff.

Held, that there were net two oppos
ing claims alleged, and that no part, 
of the bill was demurrable upon that 
ground. In such a case, the Court being of 
opinion that the agreement was proved 
and the award good, and the City being 
unable to give title to its lands, a decree 
was made for payment to the plaintiff of 
the amount due upon the footing of the 
award. Wright v. Winnipeg, 3 M.R. 349.

4. Common Counts —Social agree-

Where a special agreement is substan
tially performed, though not in the exact 
terms thereof, the plaintiff may recover 
on the common counts; but not where 
there is a condition which he must comply 
with before recovery, and no new contract
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can be implied. Clarke v. City of Winni
peg, T.W., 56.

6. Allegation of completed contract.
The declaration alleged that, “in con

sideration that the plaintiff would haul for 
the defendant the blocks that would be 
required for paving,” Aie., “the defendant 
promised to allow and permit the plaintiff 
to haul all the said blocks and to pay him 
therefor."Ac. (Then followed allegations 
of partial performance of the work.) “Yet 
the defendant refused to allow the plaintiff 
to haul the remaining portion of the said 
blocks,” Ac.

Upon demurrer, held, that the count 
disclosed a completed agreement, and not 
merely an unaccepted offer of the defend
ant. Veitch v. McLennan, 3 M.R. 383.

6. Contract or tort.
Plaintiff, having sustained personal in

jury and loss of baggage in a railway acci
dent, obtained leave to proceed in an action 
provided he declared in contract. Ilis 
declaration contained the following counts:

1 & 2. Allegation of contract to carry ; 
breach, that defendants did not safely 
carry, but owing to negligence goods lost.

3 Ac 4. Allegation of contract to safely 
and securely carry; breach, that defend
ants did not safely and securely carry, but 
owing to negligence plaintiff was injured.

5 Ac 6. The same as 1 & 2 without the 
allegation of negligence.

Held, 1. (Overruling Dubuc, J.) That 
the first four counts were in contract and 
not in tort.

2. That counts 1 Ac 2 were in reality the 
same as 5 Ac 6 and should therefore be 
struck out as encumbering the record.

The defendants pleaded to counts 5 Ac 6 
a condition of the contract by which their 
liabilit y was restricted to $100, and pay
ment into Court of that amount.

To this plea plaintiff replied negligence 
within section 24 of the Consolidated Rail
way Act, 1879.

Held, that this replication should not 
be struck out, but if objectionable should 
be demurred to. Shaw v. C.P.R., 5 M.R. 
198.

7. Denials of allegations of fact in 
the statement of claim - King's Bench 
Act, Ride 290, as re-enacted by 7 Ac H Edu\ 
Vil, c 11,1 i

To an action charging negligence on the 
part of the defendants in leaving open and 
unguarded a trap door in their premises 
through which the plaintiff, while lawfully
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there, fell and was injured, it is proper for 
defendants to plead under Rule 290 of the 
King’s Bench Act, as re-enacted by 7 & 
8 Edw. VII, c. 11, s. 4, denying in separ
ate paragraphs the leaving of the trap 
door open or unguarded, and that it was 
by reason of its being open or unguarded 
that the plaintiff fell into it if (which was 
not admitted) he did in fact, fall into it, 
and setting up in other paragraphs that, 
if the trap door was open (which was de
nied), it was sufficiently guarded by a rail 
and was not dangerous, that then? was no 
negligence on the part of the defendants, 
and that the plaintiff did not exercise 
ordinary care or caution in the matter.

Form of defence in Indien A Leah, tith 
ed. at. p. 889, referred to. Smith v. 
Canada Cycle A Motor Co., 20 M.R. 134.

8. Departure —Damages—Objection to 
appeal.

If a carrier’s contract provide that he 
will not, in ease of loss, pay more than a 
certain sum, this limits the amount of the 
liability only, and need not be set out in 
the declaration; but, if it provide that he 
he will not pay anything upon goods 
which exceed a certain value, this limits 
the liability itself and must be alleged in 
th«? declaration.

Therefore, where to a déclarai ion against 
a carrier in contract, not alleging any 
limitation, the defendants pleaded a 
term of the contract, viz., that except as 
to Slot) a special contract, “that the bag
gage liability of the defendants should be 
limited to wearing apparel not exceeding 
$11)0 in value”; to which the plaintiff 
replied gross negligence,

Held, that the replication was a de
parture and bad upon demurrer.

Semble, The Consolidated Railway Act, 
1879, sec. 25, sub-sec. 4, probably intro
duces an implied term in contracts to 
which it is applicable. Shaw v. C.P.It., 5 
M.R. 334.

Appeal to Supreme Court quashed. 10 
8.C.R. 703.

9. Ejectment — Equitable defence — 
Patent obtained by fraud.

An equitable defence in ejectment must 
do more than displace the plaintiff’s legal 
title. It must show that the defendant 
is himself, of right, entitled to some inter
est, which gives him a right to attack the 
plaintiff’s legal title.

A plea attacked the patent under which 
the plaintiff claimed as having been ob

tained by fraud, but did not show that, if 
the patent were set aside, the defendant 
would be entitled to possession.

Held, that the plea was bad. London 
and Canadian Loan and Agency Co. v. 
Moffat, 3 M.R. 249.

10. Good in part and bad in part-
Demurrer—Plea to several counts, one of 
which is Qood.

When a plea is pleaded to several counts 
or breaches and is bad as to some of them 
upon demurrer it is bad altogether. It 
cannot be construed distributively under 
the C.L.P. Act. liobertson v. City of IFtn- 
nijxg, ti M.R. 483.

11. Indorsement of Cheque —Demur-

Action for non-payment of cheques.
Thç second count alleged the drawing 

of a cheque, payable to O., that the cheque 
was delivered to (). in payment of debt 
due (). from the plaintiff, “and the said O. 
being the lawful holder of the said cheque, 
and entitled to receive the amount thereof, 
duly presented,” Ac. Plea, that the 
cheque was not delivered to O. in pay
ment of a debt.

Held, plea bad.
The fourth count alleged the drawing of 

a cheque imyable to the order of the Union 
Bank of Lower Canada, who presented it, 
&e. Plea, that the said Bank did not. 
indorse the cheque to the defendants, and 
refused to indorse it.

Held, plea good. Todd v. Union Bank 
of Lower Canada, 1 M.R. 119.

12. Interpleader bill—Demurrer—De
fendant's titles not shown.

The bill stated that the plaintiff agreed 
with A and B to purchase from them cer
tain land upon certain terms; that he had 
paid them a portion of the purchase 
money; that A claimed the balance, and 
that it and X also claimed it.

Held, upon demurrer for want of equity, 
that the bill sufficiently disclosed the na
ture of the opposing claims. Tees v. 
Spence, 3 M.R. 430.

13. Joint obligor* -Demurrer.
Action on a joint bond against, three

defendants. The declaration revealed t he 
fact that five persons were liable jointly 
with the defendants.

Held, that, as the declaration did not 
show that these others had scaled the bond, 
and were resident within the jurisdiction,
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thr defendant should have pleaded the 
non-joinder in abatement, and not have 
demurred. Moore v. Fortune, 2 M.R. 28.

14. Mechanics' and Wage Earners’ 
Lien Act, R.S.M. 1902, c. 110, s. 46.

Vndcr section 45 of The Mechanics’ 
and Wage Earners’ Lien Act, R.S.M. 1902, 
r. 110, and the form No. 7 in the schedule 
of forms appended to the Act, it is per
missible for a defendant, in an action under 
that Act, to plead that the lien asserted by 
the plaintiff was not filed, and that the 
proceedings had not been instituted, 
within the time required by law, but not 
that the plaintiff was not entitled to said 
lien whicn is only an allegation of a con
clusion of law. Imperial Elevator Co. v. 
Welch, 16 M R. 136.

16. Misrepresentation as to some
thing that would take place in the 
future not sufficient to found action.
—Demurrer—Action of deceit.

In an action of deceit it is not sufficient 
for the plaintiff to allege a misrepresenta
tion by defendant as to something to take 
place in the future, as, for example, that a 
store to be leased by the plaintiff from the 
defendant would be vacant at a certain 
date; and, if, in such a case, the plaintiff’s 
inability to get possession of the store at 
such date was caused by the defendant 
having given a prior lease to another 
party, the statement of claim should speci
fically allege the concealment of such 
prior lease as the ground of action. Smythe 
v. Mills, 17 M.R. 349.

16. Nul tiel record to foreign judg
ment.

The plea of nul tiel record is not applic
able to a declaration upon a foreign judg
ment. HiU v. Rowe, 3 M.R. 247.

17. School trustees —.1 ction by teacher 
—Contract.

The first count of the declaration set out 
that, in consideration that plaintiff would 
enter into the service of defendants and 
serve them for one year .... in the 
capacity of school-teacher, at $300 a year, 
to be paid, &e., and lodgings, fuel and light 
to be furnished, &c., the defendants 
promised to retain the plaintiff in the 
capacity, &c. It further alleged the plain
tiff’s entry into the service, &c., and wrong
ful dismissal.

The second count was an indebitatus 
count for work done, as a school-teacher 
and otherwise.

The defendants demurred.

Held, 1. The wrongful dismissal of a 
teacher is a matter “connected with his 
duty,” within the Manitoba School Act, 
s. 93, and consequently not the subject of 
an action, but of arbitration only.

2. The first count was bad, inasmuch 
as it did not allege the agreement to be in 
writing and under seal or excuse the want 
of a seal.

3. The second count was bad because 
the moneys, although under the direction 
of the trustees, are not in their hands, but 
in those of the secretary-treasurer. Pear
son v. School Trustees of Catholic School 
District of St. Jean Baptiste Centre. 2 M.R. 
161.

18. Several pleas --Pleading a number 
of pleas together—General Rule. So. 5.

Held, under general rule 5 of the Court 
of Queen’s Bench for Manitoba any num
ber of pleas may be pleaded together with
out a judge’s order. Allen v. Dickie, 2 
M.R. 61.

19. When action at issue Amend
ment of pleading—Application for special 
jury—King’s Bench Act, Rule 301 —Jury 
Act. s. 60.

When the statement of defence has been 
amended, an action is not at issue, under 
Rule 301 of the King’s Bench Act, until 
the expiration of ten days from the delivery 
of the amended statement of defence, and 
an application for a special jury may, 
under section 60 of the Jury Act, he made 
within six days after the expiration of such 
ten days. Brown v. Telegram Printing 
Co., 21* M.R. 775.

See AnniTHATioN and Award, 12.
— Bailment, 3.
— Bills and Notes, VIII, 9, 13.

— Chattel Mortgage, V, 6.
— Company, III. 4; IV, 4, 11, 14.
— Contract, VIII, 4.
— County Court, II, 6.
— Demurrer.
— Duress, 2.
— Election Petition, IV, 4.
— Evidence, 12.
— Examination for Discovery, 15.
— Executors and Administrators, 1.
— Expropriation of Land, 3.
— Felon.
— Fire Insurance, 1.
— Foreign Judgment, I, 4. 5, 6.
— Fraudulent Conveyance, 17, 18.
— Fraudulent Preference, II.
— Garnishment, I, 10.
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See Illegality, 3.
— Indemnity, 3.

— Injunction, IV, 5.
— Judicial District Boards, 1.
— Jurisdiction, 2.
— Landlord and Tenant, I, 2.

- Livery Stable Keeper, 1.
— Master and Servant, IV, 2.
— Mechanic’s Lien, IV', 1; VI, 2.
— Mortgagor and Mortgagee, VI, 8.
— Municipality, III, 2,3.
— Nul Tiel Record, 1.
— Parties to Action, 2, 5, 8.
— Payment by Cheque.
— Practice, XXVIII, 31.
— Railways, II, 2.
— Real Property Act, I, 0; 111,4,5,0;

V, 1.
— Replevin, 3.
— Sale of Goods, VI, 3.
— Sale of Land for Taxes, V, 2;

VIII, 1.
— Summary Judgment, II, 1,2,4.

— Vendor and Purchaser, IV, 1, 5, 11;
VI, 1, 4, 11, 10; VII, 11.

— Winding-up, I, 1.
— Workmen’s Compensation for In

juries Act, 4.

PLEADING OVER.

See Pleading, X, 1.

PLEDGE.

Deposit — Collateral security — Multi- 
fariousness.

As collateral security for the payment 
of certain acceptances, the defendants 
deposited with the plaintiffs certain of 
the defendants’ mortgage bonds, with 
power of sale in ease of default. After 
default and recovery of judgment upon 
the acceptances, plaintiffs filed their 
bill on liehalf of all holders of similar 
bonds for a receiver and for sale of the

Held, /ter Bain, J. 1. That the legal title 
in the bonds did not pass to the plain
tiffs, but that they were pledgees merely. 
Their remedy was a sale of the bonds, 
and not a sale of the railway.

2. That the bill was multifarious in 
basing the right to a receiver upon plain

tiffs’ judgment, for in that the other 
holders had no interest.

Upon appeal,
Held, that, having regard to the sur

rounding circumstances, the plaintiffs 
were not pledgees of the bonds ; and that 
no obligation arose upon them until 
after sale of them by the plaintiffs under 
their power. West Cumberland Iron <t 
Steel Co. v. Witt ni peg it // id Ison’s liny 
Railway Co., 0 M.R. 388.

POKER.

See Criminal Law, XVI, 3.

POLITICAL CRIME.

See Extradition, 6.

POOL ROOM REGULATION OF

See Constitutional Law.
— Municipality, VII, 0.

POSSESSION.

Sec Agreement for Sale of Land, 2.
— Chattel Mortgage, III, 1, 2; V, 3.
— Contract, III, 1, 2.
— Ejectment, 1.
— Equitable Mortgage.
— Fraudulent Judgment, 3.

— Negligence, MI, 2.
— Principal and Agent.
— Real Property Limitation Act, 3,4.
— RecnncAi ion or l hum, 2.
— Trespass.

POSSESSION OF GOODS.

Tirt -Ownership of hay cut on Crown 
lands without jtermission.

Where a person, without any lease, 
permission or authority, cuts hay on 
the vacant land of another person, or 
of the Crown, and puts it up in stacks 
on the land, and does not remain in 
actual or de facto possession of the hav 
so put up, he has no property in it while
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there, and no right of action for damages 
for its destruction, though that be the 
result of the wrongful or negligent con
duct of some other person.

The actual possession of goods at the 
time, or such use and control as the 
nature of the subject admits of, is prima 
furie evidence of ownership to found an 
action for damages. Gaudry v. C.P.R, 
11 M.Il. G9.

POSSESSION OF GOODS STOLEN 
ABROAD.

See Criminal Law, XVII, 9.

POSSESSION OF LAND.

See Crown Lands, 1.

— Mortgagor and Mortgager, III, 2;
l\ i, 2; VI, 5, 13.

— Public Parks Act.
— Railways, V, 5; VII, 2.
— Vendor and Purchaser, VI, 1, 12,

14, 15; VII, 8.

POSTPONEMENT OF TRIAL.

See Costs, XIII, 18.
— Criminal Law, XIV, 2.
— Evidence, 9.

POUNDAGE.

See Sheriff, 1.

POWER OF APPOINTMENT.

General or limited—Execution against 
donee of jtouer.

R. G. being the owner of certain lands, 
and M. G. (his wife) being the owner of 
certain other lands, they joined in a 
conveyance of them to a trustee. The 
conveyance (22nd July, 1884) recited 
that it had been agreed to settle the 
lands “ for the benefit of themselves 
and their children,” as thereinafter ap- 
icared. Tlv 'rusts declared were to 
lold to such uses as R. G. and M. G. or

the survivor of them should by deed or 
will appoint and, secondly, until and in 
default of appointment to the use of 
M. G. for life, and after her decease to 
the use of R. G. for life, and after the 
decease of both to the use of their chil
dren in equal shares.

By a subsequent conveyance (18th 
November, 1885) R. G. and M. G. 
appointed and conveyed the lands to 
R. G. upon the following trusts to 
the use of the children, with power to 
R. G. to appoint among them ; in de
fault of appointment and after the death 
of R. G., to M. G. for life, with power to 
her to appoint among the children ; 
and in default of such appointment to 
the children then living.

By deed (8th February, 1888), R. G. 
and M. G. appointed and conveyed to 
P., one of the children.

HcUt, 1. That the power of appoint
ment in the first deed was general, and 
not limited, as to its objects, to the 
children.

2. That the second deed, therefore, 
was a good appointment and vested 
the legal estate in R. G., and the equit
able in the children, with power to trans
fer this latter estate to one or more of 
the children.

3. That executions against R. G., 
between the first and second deeds, 
did not affect the title of P., the grantee 
under the third deed. Re Patterson, 
5 M.R., 274.

POWER OF ATTORNEY.

See Married Woman, 2.

POWER OF REVOCATION.

See Deed of Settlement.

POWER OF SALE.

See Mortgagor and Mortgagee, III; 
IV, 1; VI, 13.

POWER TO SELL AND PLEDGE 
BONDS.

See Railways, IX, 2.
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POWERS OF CORPORATION.

See Corporation, 6.

POWERS OF COURT.

Sec Costs, XIII, 20.

POWERS OF DIRECTORS.

See Master and Servant, IV, 4.

POWERS OF MUNICIPAL CLERK.

See Municipal Elections, 5.

POWERS OF PROVINCIAL LEGIS
LATURES.

See Provincial Legislatures—Powers

PRACTICE.

I. Affidavit.
11. Amendment.

111.
IV. Examination for Discovery.

V. Ex Parte Orders.
VI. Interrogatories.

VII. Irregularity.
Mil. lb sue of Execution.

IX. Joinder.
X. Judgment.

XI. Motion for Judgment.
XII. New Trial.

XIII. Notice of Appeal.
XIV.- Notice of Motion.

XV Notice of Trial.
XVI. Particulars.

Mil. Parties to Action.
XVIII. Sale by the Court.

MX Service of Process.
XX. Setting Aside Executions, 

Judgments and Orders.
XXL Stay of Proceedings.

XXII. Striking Out Defence.
XXIII. Striking Out Pleadings.
XXIV. Substitutional Service.
XXV. Summary Judgment.

XXV I. Third Party Procedure.
XXVII. Transfer from Other 

Courts to King’s Bench.
XXVIII. Miscellaneous Cases.

I. Affidavit.

1. Filing —Motion to take bill off files 
—When to be made—Judge's Chambers 
— Notice of Motion — Reading affidavit 
filed prior to notice.

A motion by the defendant to take 
a bill off the files is properly made in 
Judge’s Chambers.

A notice of motion stated that certain 
affidavits would In- read, but did not 
state the date of the filing. One affidavit 
was filed prior to the date of the notice 
of motion. The opposite party filed 
affidavits in reply and gave notice of

Held, that the affidavit filed prior 
to the notice of motion might be read. 
Fuller v. Starkey, 8 M.R. 4(X).

2. Of service.
Affidavit of service must shew that 

indorsements on writ are on copy served. 
Bisson v. Sinnott, 1 M.R. 26.

3. Of service of specially endorsed 
writ.

An affidavit of service stated that 
the deponent had served defendant with 
a copy of the writ annexed to the affidavit, 
upon which, as also upon the copy served, 
was cndoised “ a notice of the name and 
residence of the attorney by whom the 
said writ was issued, and English notice 
of claim, particulars of claim, and notice 
in case of non-appearance of said de
fendant according to the statute in that 
case made and provided.” The writ 
annexed to the affidavit was specially 
endorsed.

Held, that there was sufficient proof 
that the copy served was also specially 
endorsed. McDonald v. Deacon. 4 M.R. 
452.

II. Amendment.

1. Estoppel by judgment -Mistake 
by attorney as to legal effect of signing final 
judgment for part of claim as a waiver 
of residue—Discretion to permit amend-

To a declaration on a special count 
upon a contract for hiring and the com
mon counts, the defendant pleaded never 
indebted and a number of other pleas, 
and in each plea he excepted $450, parcel, 
<&c. The plaintiff signed final judgment 
for the $150 and filed a joinder of issue, 
and gave notice of trial for the remainder 
of his claim. On an application by the 
defendant to stay the proceedings as
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to the balance forever, or for leave to 
plead the signing of the final judgment, 
it appeared that the plaintiff’s attorney 
in signing final judgment did not intend 
to abandon the excess of his claim over 
$■150, but acted under a misapprehension 
of the effect of that proceeding. The 
Referee made an order giving the plaintiff 
leave to amend his judgment and make 
it interlocutory only. The defendant 
appealed.

Ilrld, that then1 was jurisdiction to 
make the order, and it was rightly made. 
Smart v. Muir, 7 M.R. 565

2. Matters arising pending action—
Breach of covenant occurring after commence
ment of action—King’s Bench Act, R.S.M. 
19U2, c. 40, Rules 330-340—Striking out 
amendments made under order afterwards 
set aside on appeal.

There is nothing in Rule 340 of the 
King’s Bench Act to warrant the amend
ment of the statement of claim by set t ing 
up matters which have arisen since 
the commencement of the action except 
by way of answer to a counterclaim set 
up by the defendant. That Rule confers 
on the Court no new power of amend
ment but merely defines the procedure 
to be followed in exercising powers of 
amendment which exist apart from it 
and as to which the procedure is not 
pointed out by the rules preceding it.

Toke v. Andrews, (1882) 8 Q.B.D. 432, 
distinguished.

The Referee having previously made 
an order allowing such an amendment 
to be made, the plaintiff made the amend
ments without waiting for the expir
ation of the time for appealing.

Held, that this was no reason for dis
allowing the appeal which was made 
within the time allowed by the rules. 
Speton v.Gilnwur, 14 M.R. 700.

3. Parties to action -Contract made 
on behalf of com/tany to be formed.

Defendant contracted to sell and 
deliver to plaintiff all the bricks he 
should make during the year. It was 
stated in the contract that plaintiff 
entered into it on behalf of a company 
to be afterwards incorporated under 
the name of the Manitoba Construction 
Company. After the incorporation of 
such company the plaintiff brought this 
action in his own name for an injunction 
to restrain defendant from committing 
breaches of the contract and for damages 
for breaches already committed.

802

Held, that the plaintiff should not 
be allowed to amend his statement of 
claim by adding the company as co
plaintiff. Cass v. McCutcheon, 15 M.R. 
607.

4. Parties to Action—Trustee and bene
ficiary—Contract made on behalf of com
pany to be formed.

The facts being as stated in the head 
note to the decision in this case reported

Held, that the plaintiff should not be 
allowed to amend his statement of claim 
by adding claims for damages for himself 
as trustee for the Manitoba Construction 
Company and also for the company as 
cestui gue trust.

Cases in which it has been held that a 
trustee may enter into a valid contract 
on behalf of a cestui que trust not in exist
ence at the time, as, for example, an 
unborn child, distinguished. Cass v. 
McCutcheon, 15 M.R. 009.

See Amendment.

III. Appeal.

1. Cross-appeal — King's Bench Act, 
Rule 052 (a)—Relief against ]tarly not an 
appellant.

Rule 052 (a) of The King’s Bench Act, 
R.S.M. 1902, c. 40, does not apply when 
the party against whom the respondent 
in an appeal seeks relief is not an appellant.

It is not sufficient in such a case for the 
respondent to serve upon such non-appeal
ing party a notice under said Rule, but he 
must set down a substantive cross-appeal. 
bent v. Arrowhead Lumber Com]>any, 18 
M.R. 277.

2. From County Court—Amendment 
of prœciite.

The defendant’s priccqie to net down 
an appeal was inadvertently filed one day 
too late under section 320 of the County 
Courts Act; it did not set out clearly the 
nature of the application intended to be 
made as required by section 321, but 
merely that defendant apjioaled “from 
the judgment of Thomas Ryan, Esq., 
County Court Judge, delivered in a cer
tain suit,” between the plaintiff and de
fendants, “and in which a judgment was 
entered for plaintiff for $20, the real 
name of the Judge being Joseph Iiynn.

Held, that, under section 327 of the 
Act, upon payment of $5 eosts the pra-eipe 
might be amended so as to specify clearly
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the relief asked for, and that under section 
328 the appeal might be heard, notwith
standing the objection as to time, as the 
respondent could hot he prejudiced there
by. Broughton v. Hamilton Provident 
Society, It) M.U. 083.

3. From County Court -<fB. Act, 
18».».'», Hull 108 (b), (</).

W hen an appeal from a County Court 
is set down for hearing before the Full 
Court, a motion to strike it out must be 
made under Rule 168 (b) of the Queen’s 
Bench Act, 18!>f», within the time there 
limited, and no objections to the proceed
ings and steps leading up to the appeal 
can be entertained at the hearing: Rule 
108(d). Kirchhoffer v. Clement, 11 M R. 
400.

4. From Referee Time for appeal— 
Promitt issue of execution- Waiver of ir
regularity.

II< l<l, 1. An appeal from the Referee 
must be brought on for hearing within 14 
days from the issuing of the order.

2. A party entitled to costs may pro
ceed to collect the same by execution 
immediately after taxation; the practice 
of the court does not require that any time 
be given for payment.

3. An irregularity may be waived in 
equity, as at law, bv delay, or by taking 
a step in the cause after knowledge of the 
irregularity. Wood v. Wood, 2 M.U. 87.

6. To Supreme Court -Costs Exe
cution after notice Sheriff's poundage— 
Making order of Supreme Court a judgment 
of the Court below.

1. A plaintiff is justified under Rule 083 
of The Queen’s Bench Act, 1805, in issuing 
executions and certificates of judgment 
immediately on judgment being entered 
notwithstanding defendant has given 
notice of appeal to the Supreme Court ; 
and, although, upon the perfecting of the 
security for the appeal, an order has been 
made setting aside the executions, the 
plaintiff is entitled, after dismissal of 
the appeal, to the costs of the executions 
and certificates.

Clarke v. Creighton, (1800) 14 P.R. 34, 
followed.

2. The order setting aside the execu
tions having reserved the question of the 
sheriff’s fees, but made no reference to 
poundage, such cannot be ordered after
wards in view of section 48 of The Supreme 
Court Act, R.8.C., c. 135.

3. It is doubtful whether it is necessary 
to make the judgment of the Supreme 
Court an order of this Court for any pur
pose when the appeal is simply dismissed, 
and at any rate the costs of an application 
to do so should not be given when not so 
ordered upon the application. Day v. 
It at ledge, 12 MR. 451.

IV. Examination for Discovery.

1. Appeal from County Court—.87//y 
of proceedings -Transfer from County Court 
to (Jueen's Jiench.

When an action has been transferred to 
the Court of Queen's Bench by an order of 
the Judge of the County Court under 
section 86 of the Queen's Bench Act, 18»J5, 
there is no longer any cause, matter or 
proceeding pending in the County Court; 
and the filing of an affidavit of intention 
to appeal from the order under section 
317 of the County Courts Act will not have 
the effect of staying the proceedings in the 
Queen's Bench.

On motion to commit the defendant or 
to strike out his defence because of his 
failure to attend and submit to examina
tion for discovery, defendant objected 
that by his affidavit of intention to appeal 
all proceedings in the Queen’s Bench were

Held, following Harris v. Judge, [1892] 
2 Q.B. 565, and Moody v. Steward, L.R. 6 
Ex. 35, that there was no stay of proceed
ings.

The affidavit of service of the appoint
ment and subpœna showed that the de
fendant was personally served "with a 
true copy of the subpevna hereunto an
nexed marked B, and of the said appoint
ment marked A, by delivering such appoint
ment to and leaving the same with the 
said John F. Howard personally.”

Held, that upon a motion to put a party 
in contempt the material must be strictly 
correct and that the affidavit of service 
was insufficient as to the subpœna.

Quare, whether the plaintiff was entitled 
to discovery and production until he had 
delivered a statement of claim in the 
Queen’s Bench: Davies v. Williams, 13 
Ch. D. 550. Doll v. Howard, 10 M.R. 
635.

2. Interrogatories King's Bench Act, 
Rule 407 B, as enacted by 5 and 6 Edw. VI/,

A party may be required to answer inter
rogatories delivered pursuant to Rule 407 
B of the King's Bench Act, as enacted by
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... 2 of c. 17 of 5 & 6 Edw. VII, notwith
standing that hr has also hern ordered to 
attend and be examined for discovery 
under ltule 387.

Dobson v. Dobson, (1877) 7 P.R. 256, 
followed. Timmons v. National Life Ass. 
t o., 19 M R. 139.

3. Service of copy of appointment 
instead of original -Kings Hatch Act, 
Hubs 391 A (1), 389.

The plaintiff's solicitor, desiring to ex
amine the defendant for discovery, served 
upon his solicitor a copy of the examiner's 
appointment, relying on sub-rule (1) of 
Rule 391 A, added to the King’s Bench 
\. t, R.S.M. 1902, r. 40, by 5 & 6 Edw. 
VII, e. 17, s.2, ami, upon defendant failing 
to attend on the appointment, obtained 
:m order from the Deputy Referee direct
ing the defendant to attend for examina
tion at his own expense.

lit hi, on appeal from this order, that, as 
the sub-rule speaks of the s< rvice of an 
ap/tointment upon the solicitor, service of a 
m/i// only of the appointment was not 
sufficient, without service also of a sub
puma on the defendant personally under 
Rule 389, and that the order should be set 
aside with costs.

Meyers v. Kendrick, (1883) 9 P.R. 363, 
followed. Foley v. Buchanan, 18 M.R. 
29V).

4. Service on solicitor—Witness fees— 
Queen'» Bench Act, 1895, Rules 381, 382, 
390.

It is not sufficient service of an ap
pointment on the solicitor of a party 
to be examined for discovery under 
The Queen's Bench Act, 1895, to push 
it under the door of his office in his tem
porary absence, when it first comes 
to his notice on his return to his office 
within 48 hours of the time set for the 
examination, and die party in such ease 
will be excused for not attending in obed
ience to a subpoena served upon him 
for such examination.

Grand River Nav. Co. v. Wilkes, (1851) 
8 U.C.R. 249, and McCallum v. Pro
vincial Insurance Co., (1873) 6 P.R. 101, 
followed.

Vnder Rule 381 of the Act, a party 
subpu-nned to attend on such on ex
amination should be paid not only his 
railway fares or mileage both ways, 
but also his witness fees for as many days 
as he will certainly be absent fvvm his 
home in attending on the examination 
and returning home.

Quœre, whether alterations and in
terlineations in a subjxvna, not authen
ticated by the Prot nonotary, do not 
make it invalid, L'nger x.Long, 12 M.R. 
454.

V. Ex Parte Orders.

1. Certificate of state of cause 
on obtaining ex parte injunction
Notice of motion to continue — Waiver— 

Equity practice.
The plaintiff obtained ex parte an 

interlocutory injunction with leave to 
move to continue it. lie did not, on 
the ex parte application, file a certificate 
of the state of the cause. Ih* also, on 
an allegation that the defendant resided 
abroad, and S. was his agent in this 
province, obtained an order for substi
tutional service on 8. The notice of 
motion was not only to continue the 
injunction (for which leave had been 
granted) but also, that an injunction 
be issued in accordance with the prayer 
of the bill.

The defendant served on plaintiff a 
demand for copies of the affidavits tiled 
on the motion.

Held, 1. That it is not necessary to 
fill' a certificate of the state of the cause 
on obtaining an ex parte injunction.

2. That the notice of motion asking 
something more than leave was given 
to ask, does not vitiate it.

3. That service of a demand for copies 
of the plaintiff’s affidavits was a waiver 
of any objection to the mode of service 
on defendant. McDonald v. Charlebois, 
7 M.R. 35.

2. Order for examination of witness 
about to leave jurisdiction.

Application to set aside an order, 
made ex /tarte, for the examination of 
B. as a witness on behalf of the plaintiff. 
The affidavit upon which it was granted 
stated the cause of action, that appear
ance had been entered, but no declara
tion filed, that B. was a material and 
necessary witness, that lie intended to 
leave the Province on the day upon 
which the order was made, and would 
not return for at least six months.

Held, that, according to the established 
practice, the order should not have 
been made ex parte. It was therefore 
set aside. Holmes v. C.P.R., 5 M.R. 
346.



PRACTICE. 8G8ft(j7

3. For particulars of plaintiff's re
sidence, »Vc.

An order having been made ex porte 
that the profession, occupation, quality, 
and place of abode of the plaintiff should 
be given, a summons was taken out to 
set aside the same.

Held, that an order could be made 
ex porte, in the discretion of the judge, 
but that the correct practice was to 
proceed by summons.

After reviewing the facts of the case, 
the summons was discharged without 
costs. Mortel v. Dubord, 1 M.R. 174.

VI. INTERROO ATOM MS.

1. Order for further particulars.
The plaintiffs’ claim was for the price 

of an incinerating machine bought by 
the defendants who refused payment 
on the ground that the machine would 
not do the work contracted for.

In preparing for trial the plaintiffs, 
believing it to be necessary to procure 
information as to the quantities of the 
different classes of refuse to be consumed 
by the machine, delivered interrogatories, 
the answers to which did not satisfy 
plaintiffs.

Un plaintiffs’ appeal from the order 
of Mathers, J., sustaining an order 
of the Referee dismissing the plaintiffs’ 
application for further details of in
formation to be given by defendants, 
in answer to the interrogatories,

Held, per Howell, C.J.A., and 
Richards, J. A., that plaintiffs were not 
entitled on the appeal to an order requir
ing the City to furnish estimates or 
opinions of its officers as to the quantity 
of manure produced throughout the City, 
although such officers had means of form
ing such opinions.

Per Perdue and Cameron, JJ.A., that 
such information should be furnished.

The Court being equally divided, the 
appeal was dismissed without costs. 
Decorie Manufacturing Co. v. City of 
Winnipeg, 18 M.R. 003.

2. Relevancy of— King's Bench Act, 
Huh 4U7B added by 5 A: I» Edw. Yll, 
C. 17.

The pleadings in this case raised an 
issue whether or not the plaintiff, in 
order to induce the defendants to enter 
into the agreement sued on, falsely re- 
iresented to them that, by virtue of 
iis own interest and the interest of

others represented by him, he controlled 
a certain company and could determine 
whether the company would accept 
the defendants’ offer or not. A letter 
had been written by the plaintiff to one 
of the defendants before the acceptance 
of the offer in which he spoke of other 
parties as interested in the sale and hold
ing out for a larger sum.

Held, (Richards, J. A., dissenting), 
that interrogatories put by the defend
ants to the plaintiff, under Rule 407B 
added to the King’s Bench Act by ô 
<k 0 Edw. VII, c. 17, s. 2, asking for 
information as to the names of the other 
parties referred to, and as to all com
munications between them and the 
plaintiff relating to the proposed sale, 
were relevant to the issue and should 
be fully answered. Affleck v. Mason, 
21 M.R. 759.

VII. Irregularity.

1. Setting aside notice of trial—
Service on another than the attorney on 
record—Tech n icality.

Where advantage is sought to be 
taken of an alleged irregularity, and the 
application is technical and without 
merit, the applicant should he treated 
with the utmost atrictneee.

The plaintiff moved to set aside a 
notice of trial of an issue under the Real 
Property Act, on the ground, among 
others, that it had been served on an 
attorney who was not the attorney on 
the record ; although it had been served 
on the attorneys who then had the 
matter in hand, and also on the acting 
Winnipeg agents of the attorney in 
Portage la Prairie, who had formerly 
acted for plaintiff in the proceedings 
prior to the order directing the issue.

Held, that to succeed in such a motion 
the affidavits filed should have negatived 
every other jiossible mode of good ser
vice under the rules and practice of the 
Court, which they did not do, and the 
summons was dismissed with costs. Kerr 
v. DesjarlaUs, 9 M.R. 278.

2. Waiver.
The failure to file declaration within 

a year after the service <>f the writ is 
only an irregularity and not a nullity.

.Such an irregularity may be waived 
by the defendant applying for an ex
tension of time to plead. Imperial Bank 
v.Glint8, 10 M.R. 317.
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VIII. Issue of Execution.

1. Before confirmation of Master's 
report.

Held, that under the usual mortgage 
(1 (ree plaintiff has a right to issue execu
tion immediately after making of Master’s 
report and before its confirmation. Cam- 
cron v. Mcllroy, 1 M.R. 197.

2. Loss of writ.
Where a writ of execution after renewal 

has been lost in transmission to the sheriff 
through the Post Office, an order may be 
made for the issue of a new writ nunc pro 
tunc to bear the same indorsements and 
evidence of renewal as the original writ ; 
also that the substituted writ should have 
the same force and effect as the original. 
White v. Jjovejoy, 3 Johns, 448, and Her
man on Executions, 87, followed. • Douw 
v. Hurt, 1 Wend. 89, distinguished. Fair- 
child v. Crawford, 11 M.R. 330.

IX. Joinder.

1. Of different causes of action—
Jury trial—Separate trails of different 
causes of action—King’s Bench Act, s. 59, 
Rules 257,263.

Under Rule 257 of The King’s Bench 
Act, R.S.M. 1902, e. 40, a plaintiff may 
sue in the same action both for malicious 
prosecution and trespass, although, by 
section 59 of the Act, the former must be 
tried by jury unless the parties waive it, 
whilst the latter must be tried without a 
jury unless a judge; otherwise orders, and 
a statement of claim including both such 
causes of action is not thereby embarrass
ing or inconsistent with the rules of prac
tice of the Court.

After the pleadings are closed, a plain
tiff suing for both such causes of action 
may either waive his right to a jury or 
apply to have the trespass claim also tried 
by a jury, and, if such application fails, 
then an application might be made, under 
Rule 263, to exclude one of the causes of 
action or for separate trials, but no ap
plication under the last mentioned rule 
should be made before the cause is at issue. 
Contes v. Peanon, 16 M.R. 3.

2. Of defendants—Suit against two com
panies insuring same property—King’s 
Bench Act, Rule 219.

Rule 219 of the King’s Bench Act, 
R.S.M. 1902, c. 40, does not permit a 
plaintiff to proceed in one action against 
two separate insurance companies upon

separate policies, although they cover 
the same goods destroyed bv the same 
fire.

Faulds v. Faulds, (1897) 17 P.R. 480 ; 
Hinds v. Barrie, 6 O.L.R. 656, and 
Andrews v. Forsyth, (1904) 7 O.L.R. 188, 
followed.

A plaintiff who had commenced such 
an action was required to elect within 
five days which company she would 
proceed against in the action and to 
discontinue as against the other. Levi 
v. Phcenix Ins. Co. of Brooklyn, 17 M.R. 
01.

X. Judgment.

1. Final Judgment— Action against 
several defendants, one only defending— 
Discontinuance of action—King’s Bench 
Act, Rule 538.

Final judgment cannot be signed 
against a defendant for want of a defence, 
if there is an untried issue pending be
tween the plaintiff and another defend
ant in the same action who has entered 
a defence.

A notice of discontinuance of an action 
as against defendant B, served more 
than a year after the irregular entry 
of final judgment against defendant A, 
is a nullity and A may, within a reason
able time after the service of such notice, 
move to set aside the judgment against

Such a discontinuance cannot be effected 
under Rule 538 of the King’s Bench Act 
except under sub-section (e)f and then 
only by leave of the Court or a Judge. 
Macdonald v. Fairchild Co., 19 M.R. 129.

2. Motion to vary minutes
Upon a motion to vary minutes the 

later rule is, that the only question to 
be argued is, What was the actual order 
made? except in cases where both 
parties consent, or where it cannot be 
ascertained what order was pronounced.

By a judgment an indulgence was 
granted uj)on payment of costs, but no 
order for payment in any event was 
pronounced. Upon shaking to the n- 
utes this latter order was directed to 
be inserted. Balfour v. Drummond, 4 
M.R. 467.

3. Review by judge after entry—
Correction of errors in judgment as entered— 
King’s Bench Act. Rule 638—Entry of 

judgment.
Until the judgment pronounced in 

an action is entered the Court has full
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power to rehear or review the ease ; 
hut, after the judgment has hern entered, 
the Judge who pronounced it has no 
power to amend or alter it if it correctly 
represents the actual decision even al
though based on a misapprehension.

In re SuffivId v. Waits, ( 1 MSS) 20 
(j.B.I). IV.lit ; In rt Lyric Syndicale, il'.lOU) 
7 T.L.H. 10*2, and Preston v. Allsup, 
11 si if, | 1 (h. 141, followed.

Clerical mistakes or accidental slips 
or omissions may, however, he corrected 
under Utile GTS of the King’s Bench Act. 
Munroe. v. Ileubach, IS M.R. 547.

XI. Motion for Judgment.

1. Against one of several defend
ants Special indorsement.

An application to sign judgment against 
one defendant will not he entertained, 
in the absence of evidence as to the 
position of the action with reference to 
the others.

A writ was endorsed “to recover the 
sum of 83,000, on a covenant contained 
in a deed for principal and 8270 for in
terest thereon, also for interest on both 
amounts at ten per cent. per annum 
from the first day of March last until 
judgment."

field, Not a sufficient special indorse
ment. Stewart v. Richard, 3 M.R. 010.

Distinguished, London <fc Can. Loan 
Co. v. Morris, 7 M.R. 120.

2. On admissions in pleading -
Kitaj's flench Act, Rule 015.

Jn an action for partition or sale of 
lands, if the defendant in his statement of 
defence admits the plaintiff's claim in 
respect of part of the lands, the plaintiff 
may under Rule 015 of the King’s Bench 
Act have judgment for partition or sale 
of the lands in respect of which the ad
mission is made, without waiting for 
the result of the litigation as to the re
maining land. Kelly v. Kelly, 18 M.R. 
362.

3. By defendant on admissions 
in his own pleadings King's Bench 
Act, Rule 015—Costs.

The words “ admissions of fact in 
the pleadings " in Rule 015 of the King’s 
Bench Act, R.8.M. 1902, c. 40, are not 
confined to such admissions made by 
an opposite party, and this rule may 
be availed of by the party making the 
admissions and an order made accord

ingly ; and, when the defendant in his 
statement of defence consents to the 
relief asked for by the plaintiff and offers 
to give the conveyance required by him, 
such consent and offer, although strictly 
speaking not an admission of fact should 
he treated as one for the purposes of 
the Rule, as its object is to save further 
proceedings and further costs when the 
need of trying issues is removed by ad
missions.

The statement of defence, besides 
the consent and offer referred to, denied 
the allegations of the statement of claim.

Ihhi, that, as defendant, by making 
an application under Rule 015, had put 
it out of the power of the plaintiffs to 
prove their allegations and out of the 
power of the Court to decide, on tin* 
merits, who should pay the costs of the 
action, the case should be treated, for 
the purpose of awarding costs, as if 
the defendant had admitted the truth 
of the plaintiffs’ pleadings as well as 
submitted to the relief asked for, and 
that the defendant should pay the main 
costs of the action, including the costs 
of the motion. Houghton v. Mathers, 
14 M.R. 733.

4. Where defendant served by pub
lication.

Held, where defendant is served by 
publication, it is necessary to move in 
court for a decree.

2. In other cases where there is no 
defence, or where the answer admits 
the facts entitling the plaintiff to a 
decree, or amounts to a disclaimer, and 
the defendants are sui juris, decrees 
may issue on precipe. Manitoba <t* 
N.W. Loan Co., v. Harrison, 2 M.R. 33.

6. Writ served ex juris— Indorse
ment of particulars.

The defendants were served out. of 
the jurisdiction with the writ prescribed 
by the C.L.P. Act, 1852, s. 18, which 
had indorsed thereon the following par
ticulars of claim :
“ To interest upon loan, from 

plaintiffs to defendants, 
due to 1st December, 1883, $1,088 00 

To interest on $1,088, from 
1st December, 1883, to 
1st April, 1884................. 36 26

$1,124 26"
On a motion for leave to enter final 

judgment under 46 and 47 Vic., c. 23,
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s. 16, and the amending Act, 47 Vir.,c. 21, 
s. 7, an affidavit of service of the writ 
and indorsements was produced, and 
other affidavits were filed proving the 
plaintiff's claim.

Held, that an indorsement of the par
ticulars of claim upon the writ would 
sufficiently comply with the Statute, 
but that the particulars as indorsed in 
this ease were not full enough under the 
C.L.P. Act, 1852, and did not show 
“fully the nature and amount of the claim 
sued for,” as required by the Statute 
in that behalf, and the summons was dis
charged. Dundee Mortgage and I net. Co. 
V. Sutherland, 1 M R. 308.

XII. New Trial.

1. After dismissal at hearing, plain
tiff being unready.

1 hh August, 1884. Bill was filed.
30th October, 1884.—Bill amended 

by adding a large number of parties.
January, 1886.—Case was or ought to 

have been ripe for hearing.
April, 1880.—Set down for hearing 

and postponed.
June, 1886.—Set down and postponed 

by plaintiff, defendant D. being a neces
sary witness and having left the Pro
vince although subpoenaed.

September, 1880.—Set down and post- 
poned, I). not having returned.

January, 1887.—Set down and post
poned, 1). not having returned and B., 
the plaintiff’s agent, also a necessarv 
witness, being absent although subpanaed, 
and having neglected to attend upon 
an appointment to take his evidence de 
he ne esse.

31st March, 1887.—Set down, post
ponement refused, although D. and B. 
absent : D. meanwhile had been in the 
province.

4th April, 1887.—Question of costs 
argued.

7th April, 1887.—B. returned to the 
City.

10th April, 1887.—Defendants, by leave 
of Judge, notified plaintiffs that, unless 
by this date decree agreed to, Judge 
would make decree.

25th April, 1887.—Petition served for 
leave to set down anew for hearing.

20th April, 1887—Another sittings 
held, case, of course, not set down.

Defendants did not show existence of 
any injury to them by reason of delay.

Held, 1. Under all the circumstances 
set out in the judgment, that leave should

be given to set down again upon payment 
of costs of the day and the petition.

2. The engagements of a witness 
coupler! with shortness of notice may 
form an excuse for non-attendance upon 
subpoena.

3. The negligence of plaintiff's solicitor 
in not procuring evidence may form a 
ground for an extension of time for 
hearing. Balfour v. Drummond, 4 M R. 
388.

2. Jury fee, after order for.
49 Vic., c. 4, s. 2, (Man.) provides that : 

“ No civil cause shall be entered to 
be tried by a jury, or shall be tried by 
a jury, until the party requiring the jury 
shall have deposited with the sheriff 
the sum of $25, to be applied towards 
the payment of jurors and shall have 
filed with the Prothonotary the sheriff's 
receipt for the $25.” The defendant 
complied with this enactment. The act ion 
was tried with a jurv and a verdict 
rendered for the defendant. A new 
trial was ordered in Term. The defend
ant did not pay in any further sum. 
The plaintiff then moved to strike out 
the jury notice. Bain, J., made the 
order. The defendant applied to re
verse the order. Per Curiam.—Appli
cation allowed with costs. A second 
myment was not necessary. Elliott v. 
YiIson, 6 M.R. 03.

3. Mistake of solicitor—Costs.
On an application to a single Judge 

in Court under Rule 054, Q. B. Act, 
1895, to set aside a verdict obtained 
hv plaintiffs at a postponed trial in the 
absence of defendant’s counsel, it was 
shown that he had not attended on the 
postponement owing to a misappre
hension, not attributable to negligence, 
as to the date to which the trial had been 
postponed, and that it had always been 
the intention of defendant to defend the 
action.

Heltl, that the application should be 
granted on the terms that the costs of 
the day should be costs to the plaintiffs 
in any event, and that the costs of the 
application should be costs to the plain
tiffs in the cause. Pollock v. Goldstein, 
10 M.R. 631.

XIII. Notice of Appeal.

1. Form of motion before Full 
Court.

A notice of motion to the Full Court 
to set aside the verdict of a single Judge
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stated that the plaintiff “has this day 
set down this cause for re-hearing,” Ac.

Held, a sufficient notice. Miller v.' 
Morion, 8 M.R. 1.

2. Form of notice of re-hearing.
A decree having been made in favor 

of the plaintiffs, the defendants properly 
entered the cause for rehearing before 
the Court in banc, and gave the follow
ing notice: “Take notice that 1 have 
this day entered this cause for rehearing 
before the hull Court in order that the 
decree herein dated, Ac., may be wholly 
discharged,” Ac.

Udd, the notice was good. Dundee 
Mortgage Co. v. Reterson, Ü M.R. Go.

3. Form of notice of appeal from 
verdict of single Judge.

A verdict having been rendered for 
the plaintiff, the defendant properly 
filed a practjtc requiring the cause to 
be set down for rehearing before the 
Court in banc, and gave the following 
notice to the other side : “ Take notice 
that the defendants will apply by way 
of appeal to the l-’ull Court from the 
decision of Mr. Justice Dubuc in this 
cause,” setting out the grounds of appeal.

Udd, the notice was insufficient. 
Simpson v. McDonald, G M.R. 302.

XIV. Notice of Motion.

1. To compel witness to answer -
Notice of reading examiner's cerlijicale.

Un a motion to compel a party to a 
suit to answer questions that he had 
refused to answer on an examination 
on the pleadings, the notice of motion 
must state that the certificate of the 
examiner, as well as the examination, 
will be read, although those two docu
ments may be embodied in one.

Depositions being read upon a motion 
contained certain questions to which 
there appeared no answers other than 
as follows : “ Witness on advice of coun
sel refused to answer.”

Held, that there was not sufficient 
evidence of refusal to answer the ques
tions. West Cumberland Iron and Steel 
Co. v. Winnipeg and Hudson's Hay Ry. 
Co., 7 M.R. 504.

2. Short leave Notice of—Demurrer 
—Appeal from single Judge—Material 
required—Rule issued through imidver- 
tenci—Reset ndiny.

Where leave was given to move next 
day to rescind a rule of Court, a notice

of motion which stated that by leave 
this day given an application would be 
made to the Court next morning was 
held sufficient,

Un an appeal from the decision of 
a single Judge allowing a demurrer, it 
is not necessary to verify the proceed
ings. The demurrer book, bearing the 
Judge’s endorsation of the demurrer 
being allowed, and the entry in the 
clerk’s book furnish sufficient material.

Where the Court had struck out an 
appeal under a misapprehension, the 
rule dismissing it was rescinded as 
having been issued through inadvertence. 
S/Hir/tum v. Curley, 7 M.R. Gil.

XV. Notice of Trial.

1. By defendant.
Held, that a defendant can give 

notice of trial, although plaintiff not in 
default. Moore v. Fortune, 2 M.R. 94.

2. By defendant--Aon-suit where 
plaintiff does not appear.

A defendant may puss and enter the 
record, and give notice of trial for the 
Assizes, as well as for any Tuesday.

W here the plaintiff does not appear 
at the trial a non-suit may properly be 
entered. The defendant is not, in such 
case, entitled to a verdict. Calder v. 
Dancy, 4 M.R. 25.

3. Remanet.
A record was entered for the Spring 

Assizes in Winnipeg in 1883, and made 
a remanet. At the Autumn Assizes it 
was placed on the docket by the Protho- 
notary. No one appeared for the plain
tiff, but defendant’s counsel insisted 
upon a verdict being given in his favor.

Held, that a new notice of trial was 
necessary, and the verdict was set aside 
with costs. Robinson v. Hutchins, 1 
M.R. 122.

XVI. Particulars.

1. Order for after pleadings closed.
lJer Mathers, J., dismissing an appeal 

from Duuuc, C. J., Richards, J., dis
sent ing.

Particulars will not be ordered after 
the close of the pleadings unless under 
special circumstances. That was the 
rule in this Court prior to the Judi
cature Act, and there is nothing in the 
King’s Bench Act or Rules to change 
the practice in that regard.
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Smith v. Boyd, (1897) 17 P R. 467, 
followed.

L'nder the English Rules, Order 19, 
Rules 6 and 7, particulars are treated 
as amendments of the pleadings, but 
our Act and Rules contain nothing cor
responding to those English Rules. If 
the party seeking particulars has ex
amined the opposite party for discovery 
and failed to get them, that might be 
treated as a special circumstance war
ranting the order : Bonk of Toronto 
v. Ins. Co. of N. A., (1897) 18 P R. 29. 
Savage v. C.P.R., 16 M R. 376.

2. Order for, when and for what 
purpose made after the close of the 
pleading.

After the close of the pleadings par
ticulars will only be ordered when it 
is shown by affidavit, or otherwise, 
independently of the pleadings, that 
they are required for the purpose of 
saving expense or preventing surprise 
at the trial.

Smith v. Boyd, (1897) 17 P.R. 463 ; 
Couraud v. Fitzgerald, (1889) 37 W.R. 
55, and Bank of Toronto v. Ins. Co. of 
Xorth America, (1897) 18 P.R. 27, 
followed. Rat Portage Lumber Co. v. 
Equity Fire Ins. Co., 17 M.R. 33.

3. Order for, after close of plead
ings—Particulars of charge of misconduct—- 
Partnership action—Examination for dis
covery.

After the dose of the pleadings par
ticulars are only required for the purpose 
of limiting the issues at the trial and will 
not be ordered until after discovery, 
and not then if the discovery results 
in full disclosure.

The particulars disclosed at an ex
amination for discovery are as binding 
on the party discovering as they would 
be if delivered in the form of a pleading. 
Kelly v. Kelly, 18 M R. 331.

4. In libel action—Examination for 
discovery.

Action for libel in charging the plain
tiff with not accounting for monevs 
received as agent for defendants. The 
defendants pleaded privilege and set 
out certain circumstances which they 
alleged created the privilege. They also 
pleaded in justification of the libel. The 
plaintiff applied for particulars and the 
defendants, while not denying his right 
to particulars, claimed the right to ex
amine him for discovery before being

compelled to deliver particulars. The 
plaintiff however refused to attend for 
examination until after the delivery of 
particulars by the defendants.

Held, that the plaintiff should forthwith 
attend at his own expense for examination 
and that the defendants should deliver 
at once particulars of the grounds of 
their belief that the words complained 
of were true. Timmons v. National 
Life Ass. Co., 18 M.R. 465.

6. Of malice in libel action -In
terrogatories.

When the defendant has pleaded 
privilege, in an action for libel, and 
anticipates that plaintiff will endeavour 
to prove malice to rebut the privilege, 
he is not entitled to an order requiring 
the plaintiff to furnish particulars of 
express malice charged by the plaintiff 
against the defendant as affecting the 
publication complained of.

Lever v. Associated News/ta/ters, [1907] 
2 K.B. 626, followed.

When the defendant has not pleaded 
justification in an action for libel, he is 
not entitled to administer interrogatories 
asking the plaintiff if he did certain 
acts with a view to showing that the 
statements in the alleged libel were 
true. Timmons v National Life Ass. Co., 
19 M.R. 227.

6. In action for malicious prose
cution—Costs.

The plaintiff claimed damages from 
the defendant Company for “ causing 
and procuring one John McKenzie to lay 
a series of criminal charges against” him.

On an application of the defendants, 
the Referee ordered the plaintiff to give 
further and better particulars in writing 
of the manner in which the defendant 
caused and procured McKenzie to lay 
the charges. The plaintiff claimed that 
he could not furnish such particulars.

Ih Id. on appeal, that t lie order should 
be varied so as to require only that the 
plaintiff should furnish the best par
ticulars he could give, with liberty to 
supplement his particulars after examin
ing the defendants’ officers and securing 
productions, such additional particulars 
to be furnished not later than ten days 
before the trial of the action.

Marshall v. Intcroceanic, (1885) 1
Times L.R. 394, and Williams v. Ratns- 
dale, (1887 ) 36 W.R. 125, followed.

Costs of the apfieal and of the order 
appealed from made costs in the cause
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to t he defendants. Cousins v. C.X.R., 
18 M R. 320.

7. Of negligence Action against 
ointi r of molnr vehicle lor running over and 
hilling a person- Slotor Vehicle Act, 
7 <V 8 Edward VII, c. 34, *. 38.

Plaint iff sued as administ rater of S. 
The statement of claim set out that the 
defendant's servants, while driving a 
motor vehicle belonging to him along 
a public highway and turning into an 
intersecting street, operated the motor 
vehicle so negligently, suddenly and 
without warning and at too great a speed 
that S.f who was then riding a bicycle 
on said street, was struck and run over 
bv the motor vehicle and instantly 
killed.

The defendant’s application for an 
order for particulars was dismissed by 
the Referee. The plaintiff, in his affi
davit filed against the application, swore 
that he had no personal knowledge of 
the manner in which S. came to his death, 
and that lie had no means of obtaining 
the knowledge necessary to give the 
particulars asked for.

Hi hi, on appeal from the Referee, 
that, taking into consideration the nature 
of the action, that some particulars 
were given in the statement of claim, 
and in view of the effect of section 38 
«-I The Motor Vehicle Act, 7 A- 8 Edward 
Y11, c. 34, particulars should not be 
ordered.

Miller v. Westbourne, (1000) 13 M.R. 
199, and Brown v. Great Western Eg. 
Co., (1872) 20 L.T.R. 398, followed. 
( u/ierman v. Ashdown, 20 M.R. 424.

8. Of residence, &c., of husband of 
married woman plaintiff

Particulars of the residence, etc., of 
the husband of a plaintiff married woman 
ordered to be delivered. McLrllan V. 
Mun. of Assiniboia, 5 M.R. 299.

9. Residence of plaintiff Effect of
Buie 101.

On an application for an order direct
ing H., who was alleged to be the plain
tiff’s attorney, to declare in writing the 
profession, occupation or quality and 
place of abode of the plaintiff, the only 
evidence adduced was an affidavit of 
the partner of defendant's attorney, 
stating that two notices annexed were 
served on H., and he had not complied 
with them. The notices were :—(1) A 
demand to declare in writing the pro

fession, occupation or quality and place 
of abode of plaintiff. (2) A demand of 
security for costs. Each was addressed 
tu N. F. H--------, Esq., plaintiff’s attor
ney, and on each was endorsed, “ Service
hereof admitted on date. X. K. H-------- ,
plaintiff's attorney.” No demand was
made upon 11.-------- as to whether the
writ was issued by him, or with his 
authority or privity.

IhId, that there was not sufficient
evidence that H-------- was plaintiff’s
attorney, and had so refused. Laffcrty 
v. Spuin, 7 M.R. 32.

10. Of special damage
To an action upon a promissory note 

given for the price of a wire-binding 
machine the defendant pleaded by way 
of counter claim a warranty given upon 
the sale of the machine by the plaintiff 
and a breach of such warranty, elainiimg 
as damages, (1) loss of profits which he 
would have made by hiring the machine 
to others, (2) expense incurred in en
deavoring to make the machine fit for 
use, and (3) expense to which he was 
put and loss sustained in and about the 
cutting and binding of his own corn.

Held, that particulars of the damages 
alleged should be given. Elliott v. llogue, 
3 M.R. 974.

11. In actions of tort — .S'pedal pro u nils 
must be shown to get order for particulars.

On an application for an order for 
particulars of plaintiff's claim in an 
action of tort, special grounds must be 
shown by affidavit setting forth at least 
such facts as would satisfy a Judge that 
the defendants would be embarrassed 
in their defence without such particulars 
and that justice requires their delivery.

An affidavit by defendants’ solicitor 
that he believes the defendants cannot 
frame their defence without any state
ment of particulars is not sufficient to 
warrant the making of such an order.

Brown v. G. U\ By. Co., (1872) 29 
L.T.N.S. 398, followed. Miller v. Rural 
Mun. of Westbourne, 13 M.R. 197.

XVII. Parties to Action.

1. Adding or substituting plain
tiff—Consent to be adiled—King's Bench 
Act, Buie 242 (6).

The consent in writing, required by par. 
(M of Rule 242 of the Kings Bench Act, 
for the addition or substitution of a 
person as a party plaintiff in an action,
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must be signed by such person himself. 
Signature by an agent, however un
doubted his* authority, will not suffice.

Flicker v. Van Grutten, [1890] 2 CJi. 
<>49, followed.

No such consent, however, is required 
for the addition, in a proper case, of a 
person as a party defendant. Watt v. 
Popple, 10 M.R. 348.

2. Fraudulent conveyance Estoppel 
—Amendment.

In an action brought against a husband 
alone for the sale of land vested in his 
wife by an unregistered deed, and which 
the plaintiff claimed was bound by a 
registered certificate of judgment against 
the defendant, the plaintiff applied 
after the case had been set down for 
trial for leave to amend his statement 
of claim by adding the wife as a party 
defendant and by alleging that the land 
in question was the defendant’s property 
and had been mortgaged by him with 
other lands to a bank ; that, after the 
bank had commenced an action for fore
closure of the mortgage, it was agreed 
between it and the defendant that the 
bank should take a final order apparently 
foreclosing the defendant's title to all 
of the mortgaged lands, but should accept 
in actual satisfaction of its claim the 
mortgaged lands other than the parcel 
in question and should hold the latter 
for the defendant ; that such agreement 
was carried out, and that after getting 
such final order the bank at the defend
ant’s request conveyed the parcel in 
question to defendant’s wife who gave 
no consideration for it, but received and 
had always since held it solely as a trustee 
for the defendant. When he began the 
action the plaintiff had knowledge of 
the facts thus sought to be set up by 
amendment.

Held, that leave to amend as asked 
should be granted on payment of costs, 
and that both husband and wife would 
be proper parties to such an action, 
notwithstanding that the defendant in 
his statement of defence had denied 
that he had any interest in the land. 
Such denial could not afterwards be set 
up as an estoppel against him in favor 
of his wife or even in favor of the 
plaintiff, but would only be evidence 
that at one time, and for certain pur
poses, he had repudiated having any 
such interest.

Bank of Montreal v. Black, (1894) 
<) M.R. 439, distinguished. Shiels v. 
Adamson, 14 M.R. 71)3.

3. Prior incumbrancer —Délai/— 
Practice in Master's oJÏ<<'< •

In a mortgage suit the usual pneeipe 
decree was issued directing a reference 
to the Master, and a sale on default of 
payment.

The Master, amongst others, made H., 
an execution creditor, a party in his 
office and settled the priorities as follows : 
—11. first, the plaintiff second, find
I, . M. tV 1’. third. 11.. relying on having 
Droved her claim in this suit, allowed 
1er writ of execution to expire, and so 
lost her priority. Seven years after
wards the plaintiff revived the suit, 
and a final order for sale was made. 
The sale proving abortive, the plaintiff 
gave notice of motion for an order inter 
alia that a time be appointed to pay the 
sum due the plaintiff and, in default, 
that all the defendants be foreclosed.

Held, 1. That H., being a prior in
cumbrancer, should not have been made 
a party, but that the plaintiff having 
acquiesced in the Masters order, and in
II. ‘s claim being proved, could not, 
after the great lapse of time, take ex
ception to it.

2. That H. could not be foreclosed, 
nor under the circumstances dismissed
from the proceedings.

Order made foreclosing the defendant 
by bill and subsequent incumbrancers, 
on default of payment, with leave to H. 
if not paid off, to apply for a sale, or 
that the plaintiff pay her or stand fore
closed. Ley go v. Thibaudeau, 7 M.R. 38.

XVIII. Sale by the Court.

1. Leave to plaintiff to conduct
sale and bid—Sale under decree.

Unless all parties consent, a plaintiff 
in a mortgage suit will not be permitted 
to bid at a sale of which he has the con
duct. Taylor v. Sharp, 3 M.R. 4.

2. Leave to plaintiff to conduct 
sale and bid.

This case was similar to the last, 
with the exception that all parties con
sented to the leave, asked by the plain
tiff, being given.

Held, It was objectionable that the 
party having the conduct of the sale 
should have leave to bid, but, if the parties 
were willing that he should do so, an
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order might go giving him leave. But 
it must he drawn up as a consent order. 
Hoisted v. Conklin, 3 M.R. 8.

XIX. Service of Process.

1. Application to extend time for 
service of statement of claim Statute 
of Limitations.

Vnless there are extraordinary cir
cumstances, an application to extend 
the time for service of the statement of 
claim should be made before the lapse 
of the six months allowed for service 
by Rule 170 of the King’s Bench Act, 
especially as the plaintiff can obtain 
substitutional service or some other 
remedy under Rule 203, and in all cases 
an honest attempt to serve the defendant 
should be shown.

Such an attempt is not shown where 
the allidavit of tin- solicitor merely states 
that since the issue of the statement of 
claim he has been constantly endeavor
ing tu locate " ihe defendant, but 
without success, until recently, when 
it was discovered he resided in Sask
atchewan.

Under such circumstances leave to 
serve the statement of claim ought not 
to be given, if the effect be to revive 
a cause of action barred by the Statute 
of Limitations at the time the applica
tion is made.

Doyle v. Kaufman, (1877) 3 Q.B.D. 340, 
followed. Watson Sian. Co. v. lioicser, 
18 M.R. 425.

2. Out of the jurisdiction Action 
for breach of contract to be performed mi thin 
the jurisdiction—King's bench Act, Hides
201 (t), 202.

The plaintiff, a resident of Manitoba, 
sued the defendant, a resident of Sask
atchewan, for commission on the sale 
for defendant of land situated in Sask
atchewan. The bargain respecting the 
agency was closed between the parties 
at Winnipeg when defendant agreed to 
pay a certain commission in case plain
tiff found purchasers.

Held, that the plaint iff had a right, 
under sub-rule (c) of Rule 201 of the 
King’s Bench Act, to serve the state
ment of claim out of the jurisdiction 
without obtaining a prior order for leave 
to do so, for, although there was nothing 
provided as to where the commission 
should be payable, yet it would be the 
duty "f tin- defendant to pay to the 
plaintiff at his residence in Winnipeg
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any commission earned by him and so 
there would be, in case of non-payment, 
a breach within Manitoba of a contract 
which, according to the terms thereof, 
ought to be performed within Manitoba.

Reynolds v. Coleman, (1887) 3G Ch. 
D. 453, followed.

Held, also, that, if a plaintiff relies 
upon Rule 202 of the King's Bench Act, 
he must not only establish the existence 
of assets within the jurisdiction owned 
by defendant to the amount of $200, 
but he must also obtain an order for 
leave before service out of the juris- 
diction will be allowed. Gullican v. 
Cantelcn, 10 M.R. 644.

3. Personal service when party re
fuses to accept Leave to defend—Setting 
aside judgment.

In effecting personal service of pro
cess, which the party refuses to accept 
from the officer, he should explain the 
nature of it to the party, and then it 
will be sufficient to throw it down before 
him and leave it there : Thomson v. 
I’In in y, 118321 1 Dowl. 441.

In tliis case the affidavit of service 
of the statement of claim showed that 
the defendant had refused to accept 
the copy and that the officer left it at 
the defendant’s house.

Held, that the service was not effectual, 
more especially ns tin- defendant was a 
Mennonite and did not understand 
Knglisli, and that the defendant should 
be allowed to put in his defence to the 
action within fifteen days.

The evidence contained in the affi
davits as to the merits of the defence 
raised not being satisfactory or con
vincing,

Held, that the plaintiff's judgment 
should not be set aside in the meantime, 
and that he should be allowed to remain 
in possession of the property, which was 
the subject of the action.

O'Sultiran v. Morphy, (1884) 78 L.T. 
213, followed.

Costs of the application reserved 
until after the trial. 11 it2 v. Sclnnult, 
12 M.R. 138.

XX. Setting Aside Executions, Judg
ments and Orders.

A. Executions.
B. Judgments.
C. Orders.
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A. Executions.

1. Issued contrary to good faith.
Vpon un appeal from an order setting 

aside an execution,
Held, that the execution was issued 

contrary to good faith and in violation 
of an agreement, and the appeal must 
he dismissed, but without costs, unless 
the defendant would undertake not to 
bring an action for the seizure and sale 
of his stock-in-trade under the execu
tion. Ashdown v. Dcderick, 2 M.R. 212.

2. Execution issued in bad faith —
Motion against, by third inirty—Attach
ment obtained by mûre présentât ion.

Where an execution was issued in face 
of an order that it should not issue for 
a certain time which had not elapsed,

Held, that this was not merely an 
irregularity, and that another execution 
creditor might move against it.

The sheriff having seized and sold 
goods under the writ, it could not be 
set aside, but was declared to be deemed 
to have been placed with the sheriff 
on the earliest day on which it properly 
could have reached him.

During a contest for priority between 
execution creditors, if the sheriff, by 
consent of both parties, proceeds and 
sells, an agreement that the rights of 
'hr parties are not to be affected will 
almost be presumed.

An attachment was obtained by an 
attorney who appeared for the plain
tiffs, but who was in reality the defend
ants’ attorney, upon the ground that the 
defendants had assigned their property 
with intent to defraud their creditors. 
The fact that the assignment was to the 
plaintiffs themselves having been con
cealed, the attachment was sot aside 
with costs to be paid by the attorney. 
Whitla v. Spence, 5 M.R. 392.

B. Judgments.

1. Delay in application.
Where judgment obtained and ex

ecution placed in sheriff's hands, and no 
application made to set same aside for 
nearly a year,

Held, that after such delay the Court 
would not interfere upon a ground of 
irregularity. Union Bank v. McDonald, 
1 M.R. 335.

2. Delay.
The writ was issued on 23rd June, 1883. 

Judgment was signed 10th July, and

execution issued 16th July, 1883. On 
3rd March, 1884, defendant applied 
to set aside the judgment, on the ground 
of irregularity, and on the merits.

Held, application refused. Tail v. 
Calloway, 1 M.R. 102.

3. Irregularity—Want of merits—New 
material not to be used on appeal.

Action against two defendants coin- 
menced in May, 1883. Judgment signed 
in September, 1883, for want of appear
ance. There was an affidavit of personal 
service filed.

Defendant P. in October, 1892, applied 
to set aside the judgment on the ground 
that he had never been served with the 
writ, and had only lately learned of 
the judgment, lie swore positively that 
prior to the date given in the affidavit, 
as that of the service of the writ he had 
left the province, and did not return 
for some years afterwards, and never 
was served with the writ or any papers 
of any kind relating to the suit ; some 
other person was served by mistake 
for defendant. Defendant did not swear 
to merits, nor did he show that the writ 
hail never come to his knowledge.

Held, that the fact that defendant never 
was served with the writ of summons, 
or a copy thereof, constituted an irreg
ularity only and not a nullity. In order 
to take advantage of such irregularity, 
defendant must show, not only that he 
was not served with the process, but 
that such process did not come to his 
knowledge or into his possession.

On a summons by way of appeal 
from an order of the Referee, no affidavits 
can be looked at except those that were 
before the Referee. Rutherford v. Brceidy, 
9 M.R. 29.

4. Leave to defend—Queen's Bench 
Act, 1895, Rules 339 («), 655.

Under Rules 339 (a) and 655 of The 
Queen’s Bench Act, 1895, a defendant 
seeking to set aside a judgment entered 
by default is not obliged to show the 
existence of a defence on the merits as 
clearly as was required in order to set 
aside a judgment on default of appear
ance under The Common Law Procedure 
Act, but there is a discretion to let him 
in to defend if the Judge thinks that 
under the circumstances lie ought to be 
permitted to defend.

The plaintiff’s claim was for damages 
for breach of a contract to deliver a 
quantity of wheat, and the defendant
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bona fuit intended to contest the claim, 
but made a mistake as to the time of 
service and tried to put in the defence 
only one day too late. The judgment 
signed was interlocutory, and an assess
ment of damages was still required.

IIthl, that, although it was by no 
means clear on his own showing that 
the defendant had a good defence on 
the merits, the order of the Referee 
setting aside the judgment, and allowing 
defendants to file a statement of defence 
on payment of costs, should not be 
interfered with. Moore v. Kennedy, 12 
MR. 17d.

6. Leave to defend -S/itcial circum
stances- -Discretionary order Infancy.

A writ was issued under The Summary 
Procedure on Rills of Exchange Act, 
1855, on a promissory note made by the 
two defendants, and judgment was ob
tained bv default on 21st April, 181)1. 
On the 29th September, 181)2, the de
fendant tt.T.L. applied in chambers 
to set aside this judgment on the ground 
that, at the time of making the note, 
he was an infant, that he joined in the 
note only as surety for his co-defendant 
and that his co-defendant promised 
to settle the suit ; also, that for that 
reason he did not defend the action, 
and heard nothing more of it until, on 
the 24th September, 181)2, the sheriff 
seized his crop under an execution. An 
order was made in Chambers setting 
aside the judgment, and granting leave 
to defend.

On an application to the Full Court 
to reverse this order,

IK Id, (Killam, ,1. dissenting), that, the 
Judge in Chambers having exercised his 
discretion, the Court should not interfere 
with his order.

Per Killam, J. No special circum
stances were shown entitling the Judge 
in Chambers to exercise any discretion 
to set aside the judgment. Fairchild v. 
Lowes, 8 M R. 527.

6. Meritorious defence, when re
quired to be shown —County Court— 
Judgment by default regularly signed— 
Setting aside judgment—Affidavit of merits.

A judgment by default, regularly signed, 
cannot be set aside ex /tarte, but only 
upon notice to the plaintiff and an 
affidavit of merits, and this rule applies 
to the County Courts as well as the 
Court of Queen’s Bench. McKay v. 
Rumble, 8 M R. 80.
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7. Meritorious defence when re
quired to be shown -Leave to defend— 
Absence of defence on the merits—Judicial 
discretion—Appeal from Referee.

When a judgment is regularly entered 
in default of a defence, a good defence 
on the merits should be shown on an 
application to set it aside and allow a 
defence to be filed, even if it was by the 
error of a clerk of the defendant’s soli
citor, in not carrying out his instruc
tions, that the defence intended was not 
filed m time.

Watt v. Harnett, (1878) 3 Q.B.D. 363, 
approved.

Where, however, the Referee has ex
ercised his discretion in favor of the 
defendant and made an order giving 
leave to defend, such order should not 
be reversed on appeal, although the 
Judge cannot find that any defence on 
the merits has been shown.

Moore v. Kennedy. <1898i 12 .M R. 
173, followed. McCaul v. Christie, 15 
M R. 358.

C. ÜKDKK8.

Discretionary order—Onus of proof— 
Order allowing service of ex juris writ— 
Filing order to proceed.

An order allowing service of an ex 
juris writ, under 49 Vic., c. 35, s. 32, s-s. 
(e) (M. 1886), is a discretionary order, 
and the Court will not set aside such an 
order made by the Referee unless it 
appears very clearly that he was in

The onus is on a defendant moving 
to set aside such an order to shew that the 
order should not have issued; and, 
where the order was made on the ground 
that money owing by an insurance com
pany was attached in Manitoba, the 
defendant must shew both that the 
insurance money was payable and the 
insurance contract made out of Manitoba.

When a defendant has moved to set 
aside the service of a writ out of the 
Province, on the ground of want of 
jurisdiction, he cannot afterwards be 
heard on a motion to set aside the wrrit 
itself on the same ground supported by 
further material.

A declaration was filed without first 
filing or serving the order for leave to 
proceed.

Held, there is no established prac
tice, and an objection on that ground 
cannot be given effect to. Empire Brew
ing and Malting Co. v. Harley, 7 M.R. 
416.
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XXL Stay of Proceedings.

See Staying Proceedings.

XXII. Striking Out Defence.

1. Special endorsement of writ for 
service out of jurisdiction—Appear- 
ain't—Motion fur judgment.

The writ issued was for service out of 
the jurisdictiou, and was specially en
dorsed.

Defendant appeared.
Plaintiffs took out a summons under 

4Ü and 47 Vie., c. 23, s. lti, to strike 
out the appearance, and for leave to 
sign judgment.

11 ild, that a writ of summons for 
service out of the jurisdiction should 
not be specially endorsed, but that 
the defendant had waived the objection 
by entering an appearance. Order 
made as asked. 1 mperial Bunk v. Brittle, 
i M l; .,i.

2. For non-attendance for examin
ation.

Upon a summons for leave to sign 
final judgment the defendant filed an 
affidavit disclosing a defence, but refused 
to attend for examination upon it in 
pursuance of a judge's order.

Held, that the affidavit could not 
be read, and judgment was ordered. 
American Plumbing Co. v. Wood, 3 M.R. 
42.

3. For non-attendance for examin
ation.

Circumstances under which an order 
will be made to strike out a defence for 
non-attendance for examination. Ontario 
Hank v. Sutherland, 3 M.R. 2G1.

XXIII. Striking Out Pleadings.

1. As bad on demurrer- Demurrer 
—Amendment—Queen's Bench Act, 1895, 
Hide 318.

Several paragraphs of the defendant's 
statement of defence were objected to 
by the plaintiff, as raising defences 
which were not good in law, and a motion 
was made to strike them out under Rule 
318 of the Queen's Bench Act, 1895, 
which provides that the Court or a 
Judge may, at any stage of the proceed
ings, order to be struck out or amended 
any matter in the pleadings which may 
be scandalous, or which may tend to
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prejudice,' embarrass or delay the fair 
trial of the action.

Held, that, as no provision is made 
in the Act for a plaintiff demurring to 
the statement of defence, any pleadings 
which would have been held bad on 
demurrer under the former practice, 
should now be struck out on application, 
or in a proper case amended on terms.

The 5th and Oth paragraphs of the 
defence alleged payment, but omitted 
the words “ before action,” and leave 
was given to amend these paragraphs ; 
but the other paragraphs objected to 
were all held to !><■ bad in law and struck 
out with costs, to be costs in the cause 
to the plaintiffs in any event. Ælna 
Life Ins. to. v. Sharp, 11 M.R. 141.

2. Delay in making application -
Striking out plea as embarrassing—Laches.

An application to strike out a plea as 
embarrassing should be made promptly.

When plaintiffs had allowed nearly 
two years to elapse, and had demurred 
to the plea, and obtained several orders 
for extending the time for demurring 
and replying, and for examining de
fendant on the plea,

Held, that an application to strike 
out the plea was too late, anil that the 
plaintiffs, by their conduct, had waived 
any objection to the form of the plea. 
British Linen Co. v. McEwan, 8 M.R. 214.

3. Motion for, while demurrer pend
ing— Demurrer—Motion to strike out parts 
of statement of claim as embarrassing.

After a defendant, in his statement of 
defence, has demurred to certain para
graphs of the statement of claim ns dis
closing no facts upon which the plaintiff 
would be entitled to recover, a motion 
to strike out the same paragraphs, as 
embarrassing and prejudicial to the fair 
trial of the action on the same grounds, 
should not be entertained while such 
demurrer is pending. Smith v. Murray, 
21 M.R. 753.

XXIV'. Substitutional Service.

1. Affidavit on application for.
An affidavit for substitutional ser

vice of a writ issued under the Bills of 
Exchange Act should show the attempts 
that have been made to serve the writ ; 
that a copy of it has been left for the 
defendant, when that has been done ; 
the locality of the defendant's residence 
when known; or, if not known, that
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enquiries have been made to ascertain 
it without success, and it must show a 
search for appearance. Bakewell v. 
McMicken, 3 M.li. 244.

2. Publication of notice by adver
tisement Motion for final judgment— 
King’a Bench Act, Buies 182, 183.

Motion for final judgment after in
terlocutory judgment in default of de
fence in an action for a declaration that 
certain property standing in defendant's 
name in the Land Titles office was held 
by him as a bare trustee for the plaintiff 
and for an order, inter alia, vesting the 
title of the property in the plaintiff.

Plaintiff had obtained and acted upon 
an order of the Referee providing for 
service of the statement of claim by 
advertisement published in a \\ innipeg 
daily newspaper, but his material showed 
that, if the notice had been published 
m either of two localities in the United 
States, it would have been more likely 
to come to the knowledge of the defenu-

Plaintiff had conveyed his interest 
in the land to the defendant by an assign
ment absolute in form, reciting payment 
of the sum of #1500 therefor, and there 
was no evidence or corroborating cir
cumstances brought forward in supjiort 
of the allegations in the statement of

Held, notwithstanding the very wide 
provisions of Rules 182 and 183 of the 
King’s Bench Act, that, when service 
by publication is asked, it should not as 
a rule be granted unless there is some 
reason for believing that the advertise
ment will come to the knowledge of the 
defendant: Annual Practice, 1910, pp. 
04-00 ; that in the present case the 
probabilities were that the action had 
never come to the defendant’s notice 
and that, in the exercise of the caution 
that the Court should observe where it 
is asked to take the property which 
apparently belongs to one man and vest 
it in another, the motion should be 
refused. Howard v. Lawson, 19 M.R. 
223.

3. Publication of notice by adver
tisement -Motion for final judgment— 
Kings' Bench Act, R.S.M. 1902, c. 40, 
Rules 182, 183.

1. Substituted service by publication 
of notice by advertisement of a state
ment of claim, especially in an action 
in which the plaintiff seeks to deprive
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the defendant of a possible interest in 
land, should not be ordered under Rules 
182 and 183 of The King s Bench Act, ex
cept upon affidavits showing a reasonable 
probability that the advertisement will 
come to the knowledge of the defendant.

//o/w,- v. Ho\>e, (1854) 4 De G. M. & 
G. 328 ; Furber v. King, (1881) 29 W.R. 
535 ; Alexander v. Alexander, (1901) 
1 U.L.R. 43, and Howard v. Lawson, 
(1909) 19 M.R. 223, followed.

2. The Court will not pronounce 
final judgment in such a case, notwith
standing that the Referee has made an 
order, not appealed from, permitting the 
plaintiff to sign interlocutory judgment 
after publication of notice, unless, upon 
an examination of the material filed, it 
appears that the order had been properly 
made : Howard v. Lawson, 19 M.R. 223. 
Griffin v. Blake, 21 M.R. 547.

XXV. Summary Judgment.

See Summary Judgment.

XXVI. Third Party Procedure.

1. Defendants' claim against third 
party founded on tort— King's Bench 
Act, Rules 240, 249.

The Rules of Court providing for a 
defendant bringing in a third party 
to contest the plaintiff’s claim, Nos. 
240 and 249 of the King's Bench Act, 
do not extend to a case in which the de
fendant’s claim against the third party 
is founded on tort. The defendants, 
therefore, being called upon to account 
for a carload of wheat received from the 
plaintiffs to be shipped on their line, 
could not bring in, as third party to the 
action, another company which it was 
alleged had wrongfully got possession 
of the wheat and disposed of it.

Gagne v. Rainy River Lumber Co., 
(1910) 20 O.L.R. 433, followed. Western 
Canada Flour Mills Co. v. C.P.R., 20 
M.R. 422.

2. Indorsee of promissory note 
against maker—Defence that payee guilty 
of fraud—Maker not entitled to bring in 
payee for purpose of relief over.

In an action by the indorsee of a pro
missory note against the maker, the 
defendant is not entitled to serve a notice 
on the payee, under Rule 240 of the 
King’s Bench Act, calling him to come in 
and help to contest the plaintiff’s claim, 
when the defence relied on is that the
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payee was guilty of fraud in obtaining 
the note and that the plaintiff is not a 
holder in due course. Neither is the 
defendant entitled, in such a case, to 
an order under Rule 245 joining the 
payee as a party to the action. The 
procedure provided for in Rules 245 to 
25U was intended mainly for cases in 
which the third party is supposed to 
have some ground which he may be 
able to urge against the plaintiff's right 
to recover from the defendant, the object 
being that, if he fails to come in and 
urge such ground, he would be precluded 
afterwards, when the defendant seeks 
indemnity or contribution or other relief 
over against him, from saying that the 
plaintiff should not have been permitted 
to get his judgment against the defend
ant. If there is power to make the 
order asked for in such a case it should 
be refused in the exercise of a proper 
judicial discretion under Rule 250, be
cause the plaintiff might be unreasonably 
delayed in proceeding with his action.

Bouer v. Hartley, (1876) 1 QB.D. 
056, followed. Daniels v. Dickson, 17 
M R. 35.

XXVII. Transfer from Other Courts 
TO Kino's Bench.

1. From County Court—Statement of 
Claim—Queen's Bench Act, 1895, section 
86.

When an action is transferred from 
the County Court to the Queen’s Bench, 
under section 86 of the Queen’s Bench 
Act, 1895, it is necessary for the plaintiff 
to file and serve a statement of claim in 
the Queen’s Bench before taking any 
other step in the cause. Doll v. Howard, 
11 M R. 73.

2. From Surrogate Court—Surrogate 
Courts Ad, RJS. If. 1808, c. II, i. 08.

When a contentious matter arising 
in a Surrogate Court between the pro
ponents of two different wills of the 
deceased is transferred to the Court of 
King’s Bench under section 63 of The 
Surrogate Courts Act, R.S.M. 1902, c. 
41, it is necessary that a statement of 
claim in the King’s Bench should be 
filed and served before any other step 
in the cause* is taken.

Doll v. Howard, (1896) 11 M R. 73, 
followed.

The party who commenced the liti
gation in the Surrogate Court by peti
tioning for probate should be the plaintiff

in the King’s Bench. Re Jickling, 20 
M.R. 436.

XXVIII. Miscellaneous Cases.

1. Alimony —Queen's Bench Act, 1895, 
s. 31—Registering certificate of decree for 
alimony—Retrospective legislation.

A decree for alimony, although ob
tained before the coming in force of The 
Queen's Bench Act, 1895, may, under 
section 31 of that Act, be registered 
against lands, as legislation relating to 
procedure only, or improving the remedy, 
is prima facie applicable to existing pro
ceedings or rights.

Wright v. Hale, (1860) 6 II. N. 227, 
and Weldon v. Winslow, (1884) 13 Q.B.D. 
784, followed.

The Queen v. Taylor, (1876) 1 S.C.R. 
65, and Hughes v. Lumley, (1855) 24 
L.J.Q.B. 29, distinguished. Foulds v. 
Foulds, 12 M.R. 389.

2. Attachment against the person
— King's bench Act, Rule 704—Former 
equity practice.

In applying for a writ of attachment 
against the person for contempt of Court, 
it is not necessary to show that the 
equity practice prior to the coming into 
force of The Queen’s Bench Act, 1895, 
requiring that the copy of the order 
served should be indorsed with the 
memorandum prescribed by former Rouit y 
Rule 290 and schedule N, has been 
followed, as the words “ circumstances ” 
and “ manner,” used in Rule 704 of the 
King’s Bench Act, which is the Rule 
prescribing the present practice, do not 
extend to the material to be used on 
applying for such writ of attachment. 
The Court drew a distinction between 
the procedure for obtaining the old ex 
jmrte writ of attachment and the present 
practice, under which notice is always 
necessary before the writ can be obtained. 
Cotter v. Osborne, 17 M.R. 164.

3. Certiorari —Full Court—Master and 
Servant's Act, R.S.M., c. 96—Criminal 
matte r— P raced ure.

Motion to the Full Court upon notice 
to a justice of the peace for a writ of 
certiorari to remove a conviction of 
the applicant under The Master and 
Servant's Act, R.S.M., 1892, c. 96, for 
non-payment of $18.00 wages.

Ordered, that the motion should be 
adjourned into Chambers to be heard 
by a single Judge if the parties consented,
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otherwise that it should he dismissed 
without prejudice to a motion in ('ham- 
hers. Rt bupas, 12 M.H. 53.

4. Consent order Application t<> en
large linn.

,\n order made on consent cannot he 
varied or set aside, except by consent, 
without showing some ground of sur
prise, mistake or fraud, or other ground 
which would invalidate an agreement 
between the parties.

Han't y v. Croydon, 20 Ch. I). 240 J 
A ust rn In sin n A iitniniiiir, tir., ('a. v. Wal
ter, W.N. I ISO 11 170; // mhlt rsjii hi Hank
ing Co. v. Lister, |ISO.'i] 2 < h. 270, 
followed, (iront v. Mr bin , 11 M.H. 
145.

6. Costs Action against member of 
legal frni defended t»j Jinn, one of irhoin 
is not n solicitor -Taxation of defendant's 
costs in surh a cast Counsel fees \mid 
to iMtrtncrs ill laic firm Laic Society Act, 
it.S.M. 1002, c. 95, ss. f>2 and 50.

1. No solicitor’s fees should he allowed 
on the taxation as against the plaintiff 
of the costs of the successful defence of 
an action against one member of a legal 
firm for whom the firm acts as solicitors, 
when another member is not a solicitor.

1‘lisson v. Skinner, (.10021 5 Terr.
L. ll. 391, and lirou'n v. Moore, (1002) 
32 S.C’.U. 07, followed.

2. The defendant however, may, in 
smh a case, tax counsel fees actually 
paid to his part nets.

Johnston v. Rycknian, (10031 7 O.LR. 
511, followed. Wright v. Elliott, 21
M. H. 337.

6. Defective material — Judical un 
Act. Huit II.;.

Ibid, that Rule 413 of the (Queen’s 
Bench Act, 1805, applies to all appli
cations and motions made after the Act 
came into force, whether in suits or 
actions commenced after or before that 
date, notwithstanding Rule 083, and 
that it is now imperative to give an 
opportunity to the applicant to make 
good anv defective material upon pay
ment of the costs occasioned to tin* 
opposing party by his additional at
tendance. hlliolt v. Robertson, 10 M.R. 
928.

7. Demurrer-Queen'sliench Act, 1805, 
Rules 280, 420 and 440.

The proper practice, under Rules 420 
and 440 of the Queen’s Bench Act, 1805,
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where a demurrer is incorporated in the 
statement of defence, is to apply for an 
order of a judge if it is desired to have 
the demurrer heard before the trial of 
the issues of fact. And without such 
order the matters of law should be dis
posed of at the trial along with the issues 
of f« t

In the present ease the demurrer had 
been set down for hearing on a Wednesday, 
without a Judge’s order, but had been 
heard and overruled.

Ibhl, on appeal from the overruling 
order, that, as the defendants could not 
now argue the demurrer at the trial, 
the appeal must be proceeded with. 
Foster v. Mmi. of l.nnsdou'ne, 12 M.H. 
41.

8. Examination of judgment debtor
— R nsl net ion of Isiol.s A Ht ice to prod ace.

For the purpose of compelling a de
fendant upon his examination as a judg
ment debtor under Rule 732 and follow
ing rules of the Queen’s Bench Act, 1895, 
to produce any books and documents 
required, it is sufficient to serve a notice 
upon him to produce them, and it is 
not necessary under Rule 739 that the 
judgment debtor should be served with 
a submenu duces tecum, as in the ease 
of a witness at a trial.

Russell v. Macdonald, 12 I’ll. 458, 
and hurry v. Wolfe, 10 I’ ll. Iss, followed. 
Whit la v. Agnew, 11 M.H. 99.

9. Exhibits Analysis of medicinal pre- 
isirations produced by plaintiffs.

In an action for an injunction re
straining the defendants from passing 
off upon the public certain medicinal 
preparations manufactured and sold by 
them so as to deceive the public into 
the belief that they were the preparations 
of the plaintiffs, the defendants arc 
not entitled to an order for the analysis 
of the samples of the preparations of 
the plaintiffs, though produced by them 
for all pur|>oses, and although they con
tended that such analysis was necessary 
to test the claims made by the plaintiffs 
that their preparations were cures for 
cancer and other diseases.

The defendants’ object could be as 
well attained by an analysis of what 
might be freely purchased in the oj>en 
market without the destruction of any 
of the plaintiffs’ property. Theo. Xoel 
Co. v. Yittc Ore Co., 18 M.R. 49.
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10. Filing pleadings—Date of plead-
Afield, 1. Pleadings must be dated of 

the day of the month and the year when 
pleaded.

2. Pleadings must be filed as well as 
served. Walker v. Cameron, 2 M.R. 95.

11. Inspection of documents in 
possession of opposite party.

Held, upon an application for inspec
tion of documents, an affidavit of the 
party, as well as of the attorney, is not 
necessary. Merchants’ Bank v. Murray, 
2 M.R. 31.

12. Interpleader -Section 40 of The 
Common Law Procedure Act, 1854—Ex
amination of witness on jtending motion.

On the return of a sheriff’s inter
pleader summons, the evidence of the 
judgment debtor may be taken under 
section 40 of The Common Law Pro
cedure Act, 1854, if the Judge or Referee 
see fit to direct it. Phillips Electrical 
Works v. Armstrong. North-west Thomp
son <& Huston Electric Co., Claimants, 
8 M.R. 48.

13. Lost note—Indemnity—Bills of 
Exchange Act, 1890, s. 69—Costs—Reference 
to the Master.

In an action on a lost promissory note, 
when the loss is pleaded, the plaintiff 
should, in general, tender the defendant 
a proper bond of indemnity with a suffi
cient surety or sureties before applying 
to set aside the plea under section 09 
of the Bills of Exchange Act, 1890, 
in order to avoid paying the costs of 
this defence, and of the application.

Although the words of the statute 
are that an indemnity “to the satis
faction of the Court or a Judge ” is to 
be given, the security may be left to 
the Master to settle.

Shoolbred v. Clarke, (1890) 17 S.C.R. 
265, followed.

Adjudication as to costs of motion 
to strike out plea of loss of note when 
the bond tendered was insufficient. Orton 
v. Brett, 12 M.R. 448.

14. Mortgage suit —Dispute note— 
Power of registrar to take accounts when 
dispute note filed—Costs of abortive sale.

Held, that the registrar has power 
to include in the plaintiff’s account 
costs of an abortive sale, on issuing a 
decree after dispute note filed ; but, 
in case of a contest, has no power to

adjudicate on the weight of evidence. 
The proper course is to take a decree 
with a reference to the Master. Cameron 
v. Mcllroy, 1 M.R. 241.

16. Motion by outside party -State
ment of residence.

In a notice of motion by a person not 
a party to the suit and taking his first 
proceeding in the suit, his residence 
should be stated. Bole v. Rose, 10 M.R. 
633.

16. Order of Court, when effective
—Money paid into court by defendant— 
Impounding for costs taxed against plain
tiff—Withdrawal by plaintiff—Time of 
operation of Juelge's order.

The Court cannot go behind the date 
appearing on the face of an order, in
quire when it was pronounced and give 
it operation as of a prior date.

In general an order is not effective 
■until it is drawn up, signed and served.

The defendant nad paid a sum of 
money into court, which the plaintiff 
refused to accept as sufficient. The 
defendant had a verdict. A person to 
whom the plaintiff had assigned his 
interest in the suit then applied for 
payment out of court of the moneys paid 
in by defendant, but his application 
was, on 16th December, 1892, refused 
on the ground that the money should 
be iin|K)unded to answer the defendant’s 
costs of suit.

No order impounding the money was 
taken out until 27th December, 1892, 
and in the meantime the money was 
taken out of court by the plaintiff on 
jtrœci/n’.

Held, that plaintiff had a right to do 
so, and an application bv defendant for 
an order on the plaintiff's attorney for 
payment of the defendant’s costs was 
dismissed, but without costs. Young 
v. Hopkins, 9 M.R. 310.

17. Order for payment of costs
Effect of, as judgment—Entering ujton 
judgment roll e. 80, *. 3.

Although the rules and orders at law 
for the payment of money or costs, 
referred to in R.S.M.. c. 80, s. 3, “ con
stitute judgments and have all the force 
and effect of judgments at law,” yet 
there is nothing in the statutes or the 
practice of the Court to warrant the 
making up and entry of judgment rolls 
upon them as in the case of ordinary 
judgments, and what purported to be
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u judgment roll entered herein upon 
alien un order watt ordered to he taken 
off the files of the court, Gibbons v. 
( '‘nit hr irk, 9 MR. 474.

Affirmai, 14 C.L.T. Occ. N. 9.

18. Party appearing in person -
Service—Filing affidavits on motion—Re
ference to ./ udge—Costa.

livid, 1. Where a defendant appears 
in person he is entitled to receive the 
same notice of proceedings being taken, 
which a solicitor receives.

Where leave was given t<> tile an 
affidavit in support of a motion, hut 
the leave was not expressed in the notice, 
and the affidavit was not filed when the 
notice was served, but a copy was served 
with the notice of motion, Semble, sufti-

•'1. The Referee cannot refer to a judge 
an application which has lapsed.

4. Where the opposite party does not 
appear, costs cannot be given to the 
applicant where not asked for by the 
notice of motion. Geddvs v. Miller, 3 
M R 368.

19. Payment into court -Condition 
sought to be imposed on plaintiff getting 
money out of court—King’s Bench Act, 
Rules 530, 532.

When a defendant, under Rule 530 
of The King’s Bench Act, pays money 
into court in satisfaction of a specified 
iart of the plaintiff’s cause of action, 
ie cannot by his pleading impose a con

dition on plaintiff getting the money 
out of court under Rule 532, “ in satis
faction of the very cause of action for 
which it was paid in,” that defendant's 
costs of action should he paid out of the 
money, and plaintiff will he entitled 
to an order for payment of the money 
out free from such condition.

Wheeler v. I nited Telephone Co., ( 18.84) 
13 Q.B.D. 597, followed. Canada Ele
vator Co. v. Kaminski, 17 M.R. 298.

20. Petition by outside party -
Hearing of petition in Equity—Evidence 
in support of.

When persons interested in the subject 
matter of a suit in equity, who are not 
parties to the suit, petition the Court 
for an order or decree which, if granted, 
would establish finally their alleged 
rights, and bring on their petition for
mally for hearing, it must be supported 
by direct, ami not merely by hearsay

or secondary, evidence, unless the Court, 
as a matter of indulgence, allows further 
evidence, either upon inquiry before 
the Master or before the Court itself.

Gilbert v. Endean, 9 Ch. D. 260, followed 
in this respect.

It is otherwise in case of a motion 
or petition, pending investigation of 
a claim put forward by the petitioners, 
to have certain directions given to the 
receiver in possession of the property 
claimed. Allan v. Manitoba it* N.W. 
Ry. Co., Re Gray, 9 M R. 388.

21. Production of documents Ex
amination for discovery—King's Bench 
Act, Rule 398—Costs—Striking out de-

Failure to produce documents at the 
examination of a defendant for discovery, 
though called upon by a sub/xena duces 
tecum to produce them, is not a ground, 
under Rule 398 of the King’s Bench Act, 
for striking out the defence.

Neither should the defence be struck 
out for non-compliance with an order 
for production in a case where, subse
quent to the service of the order, there 
were interviews froiti which the defend- 
dants might have inferred that the plain
tiffs were not insisting on immediate 
compliance, and the plaintiffs gave no 
further intimation of a wish to have the 
order complied with at once, or for re
fusal to answer questions at the first 
sitting of an examination for discovery 
when the examination was adjourned 
and never properly closed, or for 
failure to attend at an adjourned ex
amination in the absence of a certificate 
of default from the examiner or proof 
that he was in attendance at the time 
and place appointed or was at least 
near at hand.

Defendants, however, were ordered 
to pay costs, as they had been negligent 
ami had not properly and reasonably 
met the demands made upon them, 
and to comply with the order for pro
duction within a time limited, and their 
manager was ordered to attend for 
examination at the defendant’s expense 
upon 48 hours’ notice. Anderson v. 
Im/ierial Development Co., 20 M.R. 275.

22. Receivers —Ex /tarte application 
—Trustee and cestui que trust.

Motion made by two holders of bonds 
issued by the defendant Company and 
secured by a mortgage made to (îrey and 
Heron, the plaintiffs in the second suit,
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as trustees, for leave to bring an action 
to administer the trusts of the mortgage 
deed, for a declaration that the power 
of sale and other powers contained in 
that deed are valid, and for a declaration 
of the true construction of the mortgage 
as to certain matters.

The mortgage covered a portion of 
the line of the defendant's railway, known 
as the first division; but, as part of it 
was beyond the Province, it had been 
decided that the Court had no juris
diction to order a sale. Receivers of 
the profits, tolls and revenues of the rail
way had been appointed in the respective 
suits, but they were not in possession 
of any part of the Company's property 
and had nothing to do with the manage
ment of the railway.

The trustees, Urey and Heron, had 
formerly applied to the Court and got 
leave to take certain proceedings which 
they had taken, but without any prac
tical results to the; bondholders, beyond 
the appointment of a separate receiver 
for the first division. It was deemed 
necessary to make the present applica
tion, because tin- Railway Company 
would have to be made a party to the 
action to be brought, and receivers had 
been appointed in the above actions.

Held, that leave should be granted 
as asked, and that the applicants were 
not precluded from bringing an action 
for the administration of the trusts on 
account of anything done by the trustees ; 
also that no notice of the application 
need be given, as the receivers were not 
in any sense in possession of any part 
of the Company s property. Allan v. 
Manitoba A- N.W. Ry, Co. arm/ v. 
Manitoba & N.W. Ry. Co., 12 M R. 57.

23. Replevin - Prœcipe order for— 
King's Bench Act, Rules 862, 864, 865, 
869.

A prœcipe order of replevin taken 
out under Rule 862 of the King's Bench 
Act must not contain a direction to the 
sheriff to replevy the goods to the plain
tiff, as this is contrary to the express 
provisions of Rule 869.

When the sheriff acts ui>on such a 
direction in a replevin order, the defend
ant is entitled, under Rule 864, to have 
the order set aside with costs and the 
goods re-delivered to him by the sheriff. 
Schatsky v. Bateman, 17 M.R. 347.

24. Rescinding order— Mot ion to re
scind order not made ex parte—Juris-
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diction of Referee in Chambers— King's 
Bench Act, Rules 142, 149 Dismissal 
of action—Entering judgment for defendant 
—A p/teal from Referee.

1. The Referee in chambers has no 
power to rescind his own order not made 
ex parte.

Re St. Nazaire Co., (1879) 12 Ch. D. 
80, and Preston v. Allsup, (1895) 1 Ch. 
141, followed.

2. An appeal will not lie from the 
refusal of the Referee to rescind such an

3. The Referee has no jurisdiction, 
under Rule 449 of The K. B. Act or 
otherwise, even with the consent of 
the parties, to make an order for the 
entry of judgment for the defendant, 
after the action has boon entered for 
trial. Such a judgment can then only 
be pronounced by a Judge sitting in

4. The Referee would have iMiwer, 
under Rule 422 (</) of the Act, to dismiss 
an action by the consent of the parties.

5. When the judgment entered in an 
action is unauthorized ami unsup|>orted 
by any order or pronouncement of the 
Court, an appeal will lie from the refusal 
of the Referee to set it aside on motion 
before him, although such motion also 
included an application to him to rescind 
his own order previously made not ex 
parte in the same action. Walker v. 
Robinson, 15 M.R. 445.

26. Res judicata —Debtors' Arrest Act, 
R.S.M. c. 43—Capias—Second applica
tion on same grounds after first dismissed.

The defendant having been arrested 
on a capias under an order issued by 
a County Court Judge, a summons was 
issued by him calling on the plaintiffs 
to show cause* why an order should not 
be issued releasing the defendant from 
custody, on grounds stated in the de
fendant's affidavit. This summons was 
dismissed and on the same day a second 
summons was issued by the same Judge; 
for the same purpose, which was also 
dismissed on the* ground that the defend
ant's affidavit was defective in not com
plying with section 20 of The Debtor's 
Arrest Act, R.S.M. c. 43. Defendant 
then applied to a Judge* of the (juee*n’s 
Bench tor practically the* same re*lie*f, 
only asking in aelelitiem that the eireler 
feir the* writ of cafiuis and the writ itself 
should be set asiele.

Held, folleiwing The Queen v. The 
Manchester it Leeds Railieay Co., 8 A.
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<fc E. 413, that u party, after once failing 
in consequence of a defect in the way 
in which he brings his case forward, 
is not entitled to renew the same appli
cation, and that the attempt to go back 
and set aside the order and the writ 
did not make the application so far 
different from the former us to take it 
out of the general rule, and that the 
application should be dismissed with 
costs: Leggo v. Young, 17 C.B. 549. 
Smith x. Edmunds, 10 M.R. 240.

26. Revivor—Dismissal for not reviving

Where one of several plaintiffs dits, 
the order is that the survivors do revive 
within a limited time, and in default 
the bill is dismissed with costs.

In the case of a sole plaintiff the bill 
is dismissed without costs in case of 
failure to revive. McMahon v. liigys, 
4 M R. 84.

27. Security for costs—Payment out, 
when declaration not fded within year.

The plaintiff did not declare within 
a year after the writ was returnable. 
He afterwards applied for payment out 
of court of $200, paid in as security for

Held, 1. That, although the plaintiff 
is out of court after the expiry of the 
year, yet if he files his declaration it is 
irregular only, and not void, and the 
irregularity may be waived.

2. That the defendants could not sign 
judgment of non pros, so as to tax costs.

Cooper v. Nias, 3 B. & Aid. 271, 
followed.

3. Although the defendants could not 
have sued on a bond for security or 
made a motion to have any of the money 
paid out to them, yet the plaintiff could 
not have an order that it be paid out 
to him without the consent of defendants, 
and defendants might impose the con
dition that their costs be first paid. 
Dickson v. Mutual Reserve Fund Life 
Ass., 7 M.R. 125.

28. Solicitor and client —Praripe 
order for delivery of hill of costs—Vmler- 
taking to pay amount taxed—Solicitors'Act, 
6 iV 7 Vie., c. 73, s. 43—King's Bench 
Act, Rule 904a added by s. 12 of e. 17 of 
10 Edw. VII, Form 104.

1. A precipe order for the delivery 
and taxation of a solicitor’s bill of costs

taken out by a client under Rule 964a, 
added to the King's Bench Act by 10 
Edward VII, c. 17, s. 12, should, under 
s. 43 of the English Solicitors’ Act, 6 & 7 
Vic., c. 73, which is still in force in Man
itoba. be styled in the matter of the 
solicitor and not in the action in which 
the costs were incurred.

2. It is not necessary that such an 
order should contain an admission of 
the retainer.

3. Neither is it necessary that such 
an order should contain a submission 
on the part of the client to pay the amount 
found due on the taxation ; King’s Bench 
Act, Form 104 ; although, when the 
client applies after a month from the 
delivery of the bill for a reference to 
taxation, it would be proper to require 
such submission ; and in no case is there 
authority to impose such a condition 
when the application is merely for the 
delivery of the bill.

4. Under said Rule 964a, an order 
may be taken out for the delivery of a 
bill simply, without adding the words 
“ and taxation.”

In re West King and Adams, 11892] 
2 Ü.B. 107 ; Duff ell v. McEvoy, (1885) 
10 A.C. 300, and Re McBrady v. O'Connor, 
(1899) 19 P.R. 37, followed. Desaulniers 
v. Johnston, 20 M.R. 431.

29. Statutes, construction of—
Queen's Bench Act, 1895—Pending busi
ness—Jury tried.

With respect to pending business, 
The Queen's Bench Act, 1895, Rule 
983 («), provided that “in all cases 
the action or suit should be continued 
up to the trial or hearing according to 
the previous practice of the said Court, 
and afterward according to the provisions 
of this Act.”

Held, that the words “ up to ” in this 
rule are exclusive of the trial or hearing, 
which should therefore be conducted 
according to the provisions of the Act, 
and not according to the previous practice 
<»f the Court, and that the plaintiff was 
right in entering the record for trial as 
a jury case, the cause of action being 
one of those which, by section 49, it is 
provided should be tried by a jury, al
though the plaintiff would not have been 
entitled to a jury if the trial had been 
conducted according to the former prac
tice. Robertson v. Braudes, 11 M.R. 
264.
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30. Stop order—Charging order—Set
off of costs—Stay of proceedings to enable 
creditor to procure a charging order.

A stop order in Equity gives no charge 
on ti fund in court in favor of the party 
obtaining it, and he is not entitled to 
an order for payment out of court as 
against his judgment debtor without 
first getting a charging order on the fund.

The application of the judgment debtor 
for payment out to him of the fund in 
court to which he has been found en
titled was, however, enlarged a week 
to enable the judgment creditors to 
apply for a charging order, and their 
stop order was continued meantime.

A set-off of costs of a former appli
cation against those of a later one can 
only be allowed as part of the order 
made on the later application, or upon a 
special application after both sets of 
costs are taxed. McWilliams v. Hailey, 
9 M R. 563.

31. Tender -Plea of tender Inf ore action 
with imi y ment into court—Effect of plaintiff 
taking money out—Costs.

When the plaintiff takes money out 
of court paid in by the defendant with a 
plea of tender before action, he does not 
thereby admit the tender, and neither 
party has any right to tax costs against 
the other until the issue on the plea of 
tender is disposed of.

Griffiths v. School District of Ystrady- 
fodwg, (1890) 24 Q.B.D. 307, and Amer
ican Aristolype Co. v. Eakins, (1904) 
7 O.L.R. 127, followed. Nixon v. liets- 
worlh, 16 M.R. 1.

32. Trover—Stay of proceedings on 
return of goods—Dispute as to identity 
of article offered to be returned.

After the commencement of an action 
of trover for the conversion of a threshing 
engine, the defendants shipped to the 
plaintiffs an engine which the defendants 
alleged but the plaintiffs denied to be 
the one in question. The plaintiffs also 
claimed that, if it was the same, it was 
qf very much less value than when con-

Helil, that the defendants were en
titled on motion to an order permitting 
them to return the engine in question 
upon paying the costs of the action to 
date and of the motion within two weeks, 
and providing that, if thereafter the 
plaintiffs proceeded to trial and did not 
recover more than nominal damages,

they should pay the costs subsequently 
incurred.

Phillips v. Hayward, (1834) 3 Dowl. 
362; Peacock v. Nichole, (1839) 8 Dowl. 
367, and Earle v. HoUlerness, (1828) 
4 Ring. 462, followed. Brown v. Canada 
Port Huron Co., 15 M.R. 638.
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PRINCIPAL AND AGENT.

I. Authority to Agent.
II. Commission on Sale of Land.

III. Contract by Agent.
IV. Estoppel.
V. Miscellaneous Cases.

I. Authority to Agent.

1. To buy goods on credit—Liability 
of principal when agent supplied with 
rash to pay for goods purchased—Receipt 
of goods by purchaser—Admissions of 
agent, when evidence.

The defendants, grain dealers, em
ployed one B. to buy wheat for them 
at Virden, and supplied him with ready 
money to pay for it. B. then, with the 
knowledge of the defendants, and on 
their instructions, made arrangements 
with C., who had charge of an elevator 
there, to receive the wheat for them, to 
weigh it on receipt, and to give out re
ceipts or tickets to the persons delivering 
the grain, signed by him as defendants' 
agent, showing names of purchasers, 
quantity and grade of wheat, price and 
the total amount of the purchase. These 
tickets were furnished to B. by the de
fendants. They were headed “ Grain 
Warehouse, Virden,” and had printed 
at the bottom the words “ Atkijnson A 
( . per The custom
was for the farmers, on receiving these 
tickets, to take them to B. or his bankers 
and get their money. The plaintiff’s 
claim was for $828.81), the amount of 
two of these tickets, which were pro
duced and proved. C. proved that B. 
had told him the prices and grades agreed 
on with the plaintiff and, this evidence not 
having been objected to at the trial, the



PRINCIPAL AND AGENT. 910909

majority of the Court held that it must 
be considered that the prices, gradus and 
quantities were sufficiently proved. The 
majority also held that the delivery of 
the wheat into the elevator must be 
considered as delivery to the defendants.

Neither the plaintiff, who was present 
in Court, nor B., gave evidence; and de
fendants gave no evidence in proof of 
payment, except that they had supplied 
B. with large sums of money to pay cash 
for any wheat he should buy for them.

thill, (Killam, J., dissenting), that the 
plaintiff could not recover, as B. had no 
authority to buy except for cash, and the 
defendants had supplied him with the

per Bain, J.—There was nothing to 
show that the plaintiff hid any reason 
to suppose that the tickets would be 
paid by the defendants; and, if plaintiff 
chose to deliver his wheat to B. without 
getting his money for it, he did so at his 
own risk, and could not now look to the 
defendants for the money. It is doubt
ful whether a principal would be liable 
for the price of goods purchased by his 
agent on credit, when he had given the 
agent ready money to pay for them, 
although he had actually received and 
used the goods: Paley on Agença, p. It‘>4.

Per Killam, J.—The plaintiff's ease 
was sufficiently proved, for the evidence 
showed that the agent was authorized 
to buy on the very terms on which he 
did buy, and that he was not to pay 
cash until after the delivery of the wheat. 
There was no evidence to show that he 
bought on credit or that the plaintiff 
was not entitled to demand his money 
immediately on getting the tickets, as 
the property in the wheat passed to the 
defendants upon delivery at the elevator. 
Bennett v. Atkinson, 10 M.R. 48.

2. To buy goods for principal l'n- 
ilinclosed principal—Inference to be dm ten 
from undisputed facts—Liability of de
fendant for goods charged to another.

Up to 1st July, 1006, the defendant’s 
son, J. G. Leary, carried on a meat busi
ness in the firm name of "J. G. Leary & 
Co., and plaintiffs supplied goods to him 
for that business. At that time the de
fendant, who was the principal creditor 
of J. G. Leary, employed one Schofield 
to manage the business at a salary of 
$70 a month.

Schofield afterwards represented to 
the plaintiffs, though without the de
fendant's authority, that the defendant

would he responsible for future goods 
supplied for the business and that he, 
Schofield, would see the plaintiffs paid, 
and he then ordered more; goods which 
tin- plaintiffs supplied. They, however, 
charged these goods to J. G. Leary <V Co. 
and not to the defendant. The defendant 
was not ask'd by the plaintiffs whether 
he was the proprietor or not.

Held, reversing the decision of Dunuc, 
C. J., that the facts did not warrant the 
inference that the business had been in 
fact transferred to the defendant as his 
business, or that Schofield had any author
ity to order goods from the plaintiffs 
on the defendant’s credit, and that the 
defendant was not liable. Gordon v. 
Leary, 17 M U. 3821.

3. To buy goods for principal -
Assignment for creditors—Sale of goods.

The plaintiff's claim was for goods sold 
to one Pifer, who had been carrying on 
business as a general trader, but shortly 
before the sale had made a transfer of 
his stock-in-trade and other property 
to the defendant in trust for certain 
creditors. The plaintiff was not aware 
of this transfer, out sold the goods as he 
had frequently done before the transfer, 
believing that Pifer was still the princi- 

>al and not an agent, as defendant had 
eft him in charge of the business and 

employed him to carry it on for him, 
and on his behalf, in accordance with 
instructions to be received. The goods 
purchased from the plaintiff were such 
as would be reasonably required in the 
business, and the plaintiff supposed that 
they had been ordered for it.

field, following Armstrong v. Stokes, 
(1877) L.lt. 7 Q.B. 598, ami WatUau v. 
Femnck, 118931 1 Q.B. 349, that de
fendant had constituted Pifer as his 
general agent for taking charge of ami 
carrying on the said business, and was 
liable to the plaintiff for the price of the 
goods furnished by him.

Her hier V. Forsyth, (1893 ) 22 S.C.R. 
489, distinguished. Hutchings v. Adams, 
12 M.R. 118.

4. To receive money.
B., one of three executors (the defend

ants), agreed to permit the plaintiff to 
become assignee of a lease granted by 
their testator ; that the plaintiff should 
bo allowed to deduct from the rent the 
value of improvements to be placed by 
him ujion the premises to the amount 
of $1.000 ; and that the rent should be
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increwid by 13 per cent, of the amount 
of such allowances.

The improvements were made, but the 
value was not deducted out of tho rent.

In an action against the defendants 
personally, and not as executors, a verdict 
was given for plaintiff.

IB Id, 1. That, there being no proof 
of a joint promise, the verdict was wrong 
except as to B.

2. That the receipt of rent by B. only 
showed that he had power to receive 
the rent in money.

3. That an agent authorized to collect 
a debt can receive it in money only. 
Paisley v. lia mint y ne, 4 M.R. 255.

6. To sell land —S/wcific performance— 
Evidence la prove authority of aaent to 
sell land—Implied /Movers of real estate 
agent—Ap/M-al from trial judge's findings.

1. Although an agent for the sale of 
land, having only a verbal authority from 
the owner, may sign for him a contract 
of sale of the land which will be binding 
under the Statute of Frauds, yet, if 
disputed, the evidence of the agent should 
not be accepted sis sufficient proof of such 
authority without corroborât ion, unless 
it is of the clearest ami most convincing 
kind and such as bears overwhelming con
viction on its face.

2. The authority ordinarily conferred 
upon a broker employed in the sale of 
land is limited to the duty of finding a 
purchaser readv and willing to buy the 
property at the named price and on 
specified terms and to introduce him to 
his principal ; and, without a clear and 
express provision, such authority does not 
warrant the agent in signing a contract 
of sale so as to bind the principal.

Hamer v. Shar/w, (1K74) L.K. 19 Eq. 
HIS ; Prior v. Moore, (18S7) 3 T.L.U. «24, 
and Vhadhurn v. Moore, (1892) fil L.J. 
Ch. «74, followed.

3. Where the owner has authorized his 
agent to sell on terms requiring payment 
of $),000 cash, this will not authorize 
him to sign an agreement of sale by which 
the purchaser is to pay the money ‘‘on 
acceptance of title."

4. Although accepting the findings of 
the trial judge as to the credibility of the 
witnesses, the Court in up|>enl may re
view the evidence and reverse the de
cision arrived at as to the legal conclusions 
to be drawn from the admitted facts.

Rosenbaum v. Belson, |1900) 2 Ch. 207, 
commented on and distinguished. Gil- 
mour v. Simon, 15 M.R. 205.

Affirmed, 37 8.C.R. 422.

6. To give warranty on sale of chat
tels Warranty by s/iecial agent.

A chartered hank employed an agent 
to sell certain agricultural machinery. 
He, without special authority in that 
behalf, warranted the machinery to work 
well and satisfactorily in the threshing 
of grain.

Held, that he was a special agent and 
could not bind his principals without 
express authority to warrant. Commercial 
Hank of Manitnba V.Bissett, 7 M.R. 5S0.

Distinguished, Taylor v. Gardiner, 8 
M.R. 310. Next case.

7. To give warranty on sale of 
horse — i ndisclosed principal—Implied 
authority of agent to warrant—Stallion said 
for breeding pur/Mises—Implied warranty.

The plaintiff was a saw-mill owner and 
farmer residing in Ontario. lie gave a 
stallion into the custody of M., a horse 
dealer, to bring to Manitoba with other 
horses which he had, and he told M. to 
sell the horse to the best advantage, lie 
gave M. no authority to warrant, but 
left the selling and price entirely in his 
hands. The horse was Canadian-bred, 
but from imported Cljdesdale stock. M. 
brought the horse to Manitoba and sold 
him to the defendants for $750, taking in 
his own name two promissory notes of 
$375 each. The defendants knew nothing 
of the plaintiff, and dealt with M. as the 
owner. M. afterwards endorsed these 
notes to the plaintiff. To an action on 
one of the notes, the defendants set up a 
counter-claim for breach of warranty. 
The trial Judge found that M. sold the 
horse for breeding pur|>oses, and warranted 
him to be an imported Clydesdale, and 
that the warranty was untrue. No other 
warranty was given. The horse proved 
useless for breeding pur|>ose8.

Held, that the plaintiff, by his con
duct, clothed M. with the apparent owner
ship of the horse, and, by so acting, 
authorized M. to make all such warranties 
as are usual in the ordinary course of 
the business of selling horses.

Held, also, that the plaintiff, being an 
undisclosed principal, by suing on the 
note, adopted the contract made by M., 
and must take it subject to all the equities 
as between M. and the defendants.
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Commercial Hank v. Bissett, 7 M.lt. 586, 
and Brady v. Todd, 9 C.B.N.S. 592, dis
tinguished.

Held, also, that, from the circumstance 
of the horse being sold for breeding pur- 
Iloses, there was an implied warranty of 
fitness for breeding.

Held, also, that the defendants were 
entitled to damages for breach of the 
warranty that the horse was an im
ported Clydesdale, and the measure of 
damages was the difference in value be
tween an imported horse and a Canadian- 
bred one. Taylor v.Gardiner, 8 M.lt. 310.

• II. Commission on Sale or Land.

A. Breach or Duty or Agent.
B. Implied Representation or Au

thority from Principal.
C. Knowledge or Vendor that Pur

chaser Found by Agent.
I). Meaning or Words, “ Completion 

or the Sale.”
E. Revocation or the Agency.
F. When Earned in Full.
(i. When Earned in Part.
II. When None Payable.

A. Breach or Duty or Agent.

1. Secret bargain between pur
chaser and agent of vendor.

F., an agent of the defendant company, 
agreed with the plaintiff that he would 
withhold 18,000 acres of the company’s 
lands from sale for 16 days to give the 
plaintiff an opportunity to complete 
negotiations for the sale of the land and 
promised that if he sold the land he should 
receive a commission of 2\ per cent.

Plaintiff afterwards entered into nego
tiations with one G., who represented a 
number of investors desiring to purchase 
a large quantity of land, but G. was not 
prepared to bind himself at once and 
wanted time to make financial arrange
ments and at the same time to have the 
opportunity kept open and agreed to pay 
the plaintiff $500 if he would give him 
the desired time. Plaintiff then agreed 
to and did give the time and rejxirted 
to F. that he had done so, but did not 
inform F. that he expected to be paid 
for it. Plaintiff never received the $.>00, 
or any part of it, and G. and his associates 
carried out the purchase of 18,400 acres 
of the company's lands at the price agreed

Held, Richards, J., dissenting, that, 
although the secret bargain was a breach

of the plaintiff's duty to the defendants, 
and, if the money had been received, the 
plaintiff would have to account for it to 
them, yet it was not such as to disentitle 
the plaintiff to the stipulated commission 
for the service which he had fully per- 
formed.

Boston Deep Sea Fishing Ac., Co. v. 
Ansell, (1888) 39 Ch. I). 339, and Culver- 
well v. Birney. (1886) 11 O R. 265, 
followed. Davidson v. Man Holm A .Y IV. 
LandCorp., 14 M.R. 232.

Reversed, 34 8.C.R. 255, where it was
Held, that the consent of D. to accept 

the $500 was a breach of his duty as agent 
for the Corporation which disentitled 
him from recovering the commission.

2. Secret agreement to divide com
mission with agent of vendor.

1. An agreement between the agent 
of the vendor company and the manager 
of the company for an equal division of 
the commission to be received by the 
agent on a sale of the company's real
>ro|>erty, though kept from the know- 
edge of the company, is no bar tb the 

right of such agent to recover the com
mission in ease a sale is effected, as it 
places neither the agent nor the manager 
in a situation where their interests would 
be in conflict with their duty to their 
employers in getting the best jiossible 
price for the property.

Howland v. Chapman, (1901) 17 Times 
L.R. 669, and Scott v. Lloyd, (1894) 35 
Pac. Ren. 733, followed.

2. Unless, however, the company knew 
of and acquiesced in such an agreement, 
they coula recover the half commission 
from their manager if he received it, and 
therefore the agent could have judgment 
for only half the commission. Miner v. 
Moyie, 19 M.R. 707.

B. Implied Representation of Au
thority from Principal.

Quantum meruit.
One Meredith, then a director of the 

defendant company, in a conversation 
with the plaintiff, assured him that if he, 
the plaintiff, would procure a purchaser 
for tne pro)>erty in question owned by the 
Company, he felt sure the Company 
would quote the price at $550,000 and, 
in the event of a sale, would pay the 
plaintiff a commission of $50,(XX), but 
any abatement ol the price down to 
$500,000 was to be borne ny the plaintiff.
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There was no evidence that Meredith had 
any authority to sell the property or 
employ an agent to find a purchaser. 
After Meredith became president of the 
Company, the property was sold for 
exactly $500,(XK) by the Company to a 
purchaser to whom it had been intro
duced by the plaintiff to the knowledge 
of Meredith.

Ih-UI, that the Company was not liable 
to the plaintiff either for a commission 
on the sale or for the value of his services 
as on a quantum meruit.

Held, also, that Meredith was not 
liable to th<‘ plaintiff for any misre
presentation <if authority from the Com
pany to enter into the alleged contract 
with the plaintiff, or for failing to prevent 
the Company from selling the property 
for $i50U,tXK) or less, lient v. Arrowhead, 
18 M l! 632.

An ap|H-al to the Supreme Court was 
entered, but the case was settled before 
argument.

C. Knowlbdok of Vendor that Pur
chaser Found by Agent.

1. Appeal from Judge’s findings of 
fact

Action for commission for finding and 
introducing a purchaser for land owned 
by defendant.

The plaintiffs were carpenters occupy
ing a shop on the property as tenants of 
defendant. They were not real estate 
agents but had occasionally earned com
missions on sales.

Plaintiffs hud discussed price and terms 
with defendant on several occasions with 
the view of their effecting a sale and on 
one occasion had introduced to him a 
prospective purchaser and it was agreed 
that, if that sale went through, plaintiffs 
should be entitled to a commission, but 
no general agency to sell had been con
ferred upon them.

One Forrester, passing by the property 
and thinking that it might be suitable 
for his purpose, entered the plaintiffs’ 
shop and inquired of the plaintiff Robert
son if the property was for sale. Robert
son informed him it was. Did he kpow 
the owner? Yes, Mr. Carotene. And 
the price ? $16,(MM). Could it not be 
bought for less ? Robertson would in
quire and at once called un the defendant 
by telephone. What followed is thus 
stated in the judgment of the majority 
of the Court, reversing in part the findings

of fact by the trial Judge. Robertson 
told the defendant he had a prospective 
mrchaser for his proiierty and asked his 
>est terms. Defendant said $15,(MX). 
Robertson then asked if defendant would 
pay his commission out of that and de
fendant said he would. Robertson told 
defendant he would have the purchaser 
cull and see him. He then quoted the 
new price to Forrester, wrote defendant's 
name and address on a card which he 
handed to Forrester and asked him to 
iresent it to defendant when they met. 
)efendant met Forrester by appointment 

the same evening, when after some 
negotiation he gave Forrester an option 
on the premises for $14,(XX) cash. The 
sale was completed next day for that sum. 
Forrester did not mention Robertson’s 
name to the defendant and the latter 
said he did not associate Forrester with 
his telephone conversation with Robert
son. Defendant saw plaintiffs a few 
hours after the completion of the sale 
when plaintiffs promptly claimed their 
commission.

Held, that the defendant was put upon 
inquiry when a prospective purchaser 
uppeared a few hours after the con
versation with Robertson and he should 
have ascertained that Forrester was the 
person referred to by Robertson, and 
that, upon the above findings, the plain
tiffs were entitled to commission on the 
$14,(XX) at the usual rate.

(’athrnrt v. Huron, (1891 ) 49 N.W.R. 331, 
ancien is/ v. (load fellow, (1906) 110 N.W.R. 
65, followed. Robertson v. Car item, 18 
M R , 227.

2. Quantum meruit.
The defendant listed his property with 

the plaintiffs, real estate agents, for sale 
at a fixed price and on named terms. 
The plaint iffs mentioned the property to 
one Forrest who thereafter negotiated 
with defendant for the purchase of the 
property and concealed from him the 
fact that the plaintiffs had sent him. 
Defendant then, without any knowledge 
of the plaintiffs’ intervention, sold to 
Forrest on terms less advantageous to 
himself than those contemplated in the 
agreement between the plaintiffs and 
himself.

There was nothing in the circumstances 
to put defendant ujxin his inquiry as to 
whether the plaintiffs had sent Forrest 
to him.

Held, that the plaintiffs could recover 
neither a commission on the sale nor
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anything for the services by way of 
yuan turn meruit.

( uthcart v. Bacon, (1891) 49 N.W.R. 
331, and Quid v. Goodfellow, (19(H)) 110 
N.W.R. 05, followed.

Lloyil v. Mathews, 51 N.Y. 125 ; Man
sell v. Clements, (1873) L.R. 9 C.l\ 139, 
and Green v. Bartlett, (1863) 14 C.H.N.S. 
081, distinguished. Locators v. Clough, 
17 M R. 059.

An appeal to the Supreme Court was 
entered, but subsequently abandoned.

3. Vendor put upon inquiry Vendor 
ignorant that purchaser sent by agent.

A vendor who has placed Ins property 
in the hands of his agent for sale on com
mission will not be liable to the agent 
for commission if he afterwards sells to 
a purchaser in ignorance that such pur
chaser has been sent to him by the agent : 
Locators v. Clough, (191)8) 17 M R., 059, 
unless there are circumstances sufficient
to put the vendor upon inquiry as to 
whether the purchaser was not in fact 
sent to him by the agent.

Lloyd V. Matthews, (1872) 51 N.Y. 124, 
followed.

In this case the circumstances set forth 
in the judgment were held to he such as 
to put the defendants upon such inquiry 
and that, as their manager had failed 
to make sufficient inquiry, and the pur
chaser had in fact been sent bv the plain
tiff, the defendants were liable for his 
commission on the sale. Hughes v. 
Houghton Land Co., 18 M.R. 080.

D. Meaning of Words, “Completion 
of the Sale."

Agreement to pay on completion.
A dispute having arisen as to the 

plaintiffs' right to a commission on the 
sale of certain property belonging to the 
defendant, the former claiming $5,000, 
the latter denying liability for anything, 
the parties compromised at $2,(MM) and 
the defendant gave the plaintiffs a letter 
which was in part as follows :—“ In con
nection with the sale of (description ) from 
Mrs. Cordinglv and myself to John A. 
Lock et ai, I hereby agree that, on the 
completion of the said sale, I will pay 
your firm a commission of $2,(MM). . .
*This amount to be paid on completion 
of the deal.”

The purchaser had previously made a 
deposit of $2,(MM), but hail not signed a 
formal agreement of purchase. A few
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days afterwards the formal agreement 
was executed by all parties and a further 
payment of $8,(MM) was made. The pur
chaser made default in payment of further 
instalments of the purchase money, and 
the defendant took back the land, re
taining all money paid, and released the 
purchaser from further liability.

The defendant resisted the action for 
the $2,(MM) commission on the ground 
that the sale had not been completed 
within the meaning of his letter. He 
had, however, on several oecasions after 
the agreement had been executed askwl 
time for payment of the $2,(MM).

Held, that, interpreting the letter in 
the sense in which the parties intended 
the words to be understood at the time, 
as gathered from the document itself and 
the surrounding circumstances and the 
defendant’s promises to pay, what the 
parties meant by the words “ completion 
of sale ” and “ completion of the deal" 
was the execution of a binding agreement 
of sale, and the plaintiffs were entitled 
to recover. Haffner v. ( ordingly, 18 M .R. 
1.

E. Revocation of the Agency.

1. Claim for work done before re
vocation — Quantum meruit — Dis
tinction between power to revoke authority 
and right to do so.

An agent who has been given the ex
clusive sale of real estate for a limited 
period,on terms of being paid a commission 
in case of sale, is entitled to substantial 
damages upon revocation of his authority, 
if he has, within the time limited, found 
a purchaser for the property as the re
sult of special efforts and the expenditure 
of money in advertising and otherwise 
which the principal knew or had reason 
to believe the agent would make and 
incur to find a purchaser.

Prickett v. Badger, (1856) 1 C.H.N.S. 
296, and Rowan v. Hall, (1904 i 2 Am. 
and Eng. Ann. Cas. 884, 47 S.E. Rep. 
92, followed.

Simpson v. Land), (1856) 17 C.B. 603 ; 
Toppin v. Healey, (1863) 11 W.R. 466, 
and Houghton v. Dr gar, (1885) 1 Times 
L.R. 653, distinguished.

Although the principal may have jmwer 
to revoke the authority given to the 
agent, he has not always the right to do 
so without liability for damages. Aldous 
v. Swanson, 20 M.R. 101.
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2. Claim for work done before re
vocation -Quantum meruit.

An agent who has been promised a 
commission on the sale of hind, if made 
within a limited time at the price and on 
terms .• although he had not
an exclusive agency, is entitled to pay
ment quantum meruit for his expenditure 
of time and money paid for advertising 
which resulted in liis finding, within the 
time limited, a purchaser for the property 
able and willing to carry out the pur
chase, although the agency was revoked 
before the promising purchaser had 
actually bound himself to buy the pro
perty, in a case when the principal, at 
the time of creating the agency, knew that 
the agent would, in reliance upon the 
terms of his employment, spend time 
and money in the hope of earning the 
commission agreed on.

Aidons v. Swanson, (1910) 20 M.R. 101, 
followed.

Verdict for half the amount of the 
commission the plaintiff would have 
earned, if the sale had been carried out. 
Aidons v. Grundy, 21 M.R. 559.

3. Contract -Consideration.
The plaintiffs, being entitled to a com

mission for finding a purchaser for the 
defendant's farm placed in their hands 
for sale, consented to forego the com
mission on the defendant giving them the 
special sole right to sell the land for a 
fixed higher price within a time named.

Held, that defendant could not revoke 
the agency thus conferred and was liable 
in damages for having, before the expir
ation of the time limited, notified the 
plaintiffs that he would not sell.

A special agreement of agency founded 
on a distinct and valuable consideration 
cannot be revoked at the will of the 
principal : Pollock on Contract, 20. 
Richardson v. McClary, 10 M.R. 74.

4. Introduction of prospective pur
chaser —Subsequent sale by princi/nd to 
same purchaser.

Defendant authorized plaintiff to find a

Imrehaser for the property in question. 
Jlaintiff endeavored to induce one Gre

gory to buy the property ; but, although 
the latter expressed a wish to acquire the 
property, he said he could not then under
take it. Defendant revoked plaintiff’s 
authority to make a sale before Gregory’s 
name was mentioned to him. Defendant 
afterwards entered into an agreement to 
sell the property to one Fisher, who

assigned his right to Gregory, and the 
defendant afterwards conveyed the pro
perty to Gregory, who had in the mean
time secured financial assistance from a 
friend. When defendant sold to Fisher 
he did not know that the latter was 
buying for Gregory.

Held, that, in the absence of any 
evidence to show any scheme or con
trivance to deprive the plaintiff of his 
commission, he was not entitled to any. 
Hinder v. Bunnell, 3 W.L.R. 229.

F. When Earned in Full.

1. Appeal against findings of fact —
Evidence—Contradictory state muds by wit
nesses of equal credibility.

The defendant had a property for sale 
which he had placed in the hands of 
several estate agents. The plaintiff, who 
was not known to defendant to be a real 
estate agent, and who had no office as 
such, went to defendant, ascertained that 
the property was for sale and asked the 
terms which the defendant gave him. 
Plaintiff tried to find a purchaser ; and, 
at a subsequent interview, he told de
fendant that he had found one. In 
answer to defendant, plaintiff gave the 
name of the purchaser. Defendant stated 
the terms as before, but said he would 
require a larger cash payment than plain
tiff had previously understood would be 
accepted. Plaintiff then said that the 
purchaser would take the property on 
these terms, and brought the purchaser 
to the defendant. The purchaser then 
promised that, instead of $10,(XX) cash, he 
should pay $5,(XX) cash and $5,(XX) in 
six months—the other payments to be 
as agreed on—to which the defendant 
acceded and the sale was carried out.

There was some conflict of testimony as 
to whether defendant understood that 
plaintiff was working for a commission on 
the sale, but the trial Judge, in dismissing 
the action, said that he did so with hesi
tation, and that all the witnesses had im
pressed him with the honesty of their 
belief in their statements.

Held, that the Court on appeal was in 
as good a position to judge of t ne evidence 
and its effects as the trial Judge, and that 
the plaintiff was entitled to the usual 
commission on the sale.

Wolf v. Tait, (1S87) 4 M.R. 59, 
followed.

Where there are two persons of equal 
credibility, and one states jjositively 
that a particular conversation took place,

^384
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whilst the other positively denies it, the 
proper conclusion is to find that the 
words were spoken and that the person 
who denies it has forgotten the circum
stances : Lane v. Jack's tn, (1855) 20 
Beav. 535 ; King v. Stueart, (1902 ) 32 
SA'.P. 483. Wilkes v. Maxwell, 14 M.lt. 
599.

2. Necessity to get purchaser bound 
in writing.

Where an agent is employed to find 
a purchaser, he is entitled to his com
mission upon production of a party ready 
and willing to complete the purchase 
by entering bona Jide into an agreement 
to purchase upon the terms stipulated ; 
<ir, if the terms be not fully prescribed, 
then upon the proposed purchaser ami 
the principal entering bona fuie into an 
agreement of purchase and sale.

The owner cannot refuse to pay the 
commission because no agreement in 
writing was actually entered into ; at 
all events, when the reason was that he 
refused to sign it unless some unusual 
term was inserted, and where the vendor 
had accepted the purchaser and by various 
acts shewed that he considered that there 
was a valid verbal contract.

Nor can the owner refuse to pay merely 
because the purchaser afterwards makes 
default and unreasonably refuses to 
carry out the contract.

An agent, to find a purchaser will not 
disentitle himself to his commission by 
receiving a deposit and giving a receipt 
for it ; at all events where the vendor 
accepts tin' deposit.

Interest will not be allowed upon a 
commission unless after a demand in 
writing. And qiuere, whether the statute
3 A: 4 Wm. 4, c. 42, s. 28, is in force in 
this province. McKenzie v. Chamition,
4 M.R. 158.

Affirmed, 12 S.C.R. 649.

3. Necessity to get purchaser bound 
in writing.

When the agent has found a purchaser 
ready, willing and able to carry out the 
purchase for the price and on the terms 
stipulated for by his principal, he will 
be entitled to his commission, although 
he has not secured a deposit or got the 
purchaser bound by any writing, in a 
case where the principal, after being 
informed of the willingness of the pur
chaser to buy, simply ignored the agent 
and dealt directly with the purchaser

by selling the land to him at the stipu
lated price less the commission. lions v. 
Mat ht son, 19 M.R. 350.

4. Property in hands of two agents
—Liability of agent on contract made on 
bt half of princijHil.

Defendant, living in New York, placed 
a farm in the hands of plaintiff and S., 
two different real estate agents in Winni
peg, for sale. Plaintiff fourni a purchaser 
at $12 per acre in cash ami informed de
fendant by letter. Defendant replied 
accepting the offer, but asking plaintiff 
to call on S., and arrange regarding com
mission so as to avoid having to pay 
more than one commission. Plaintiff 
did not communicate with S., but in
troduced In- purchaser to defendant s 
solicitor in Winnipeg. This purchaser 
paid the solicitor $500 on account, and 
was ready and willing to pay the balance 
on receipt of a transfer. Meantime S. 
also made a sale of the farm at the same 
n ice. This lat ter sale was carried t hrough 
>v defendant who paid S. the usual 

commission.
Held, that the plaintiff was also en

titled to his commission, as he had done 
all that was necessary to earn it.

The title to the property was in de
fendant’s father and plaintiff knew that ; 
but defendant held a power of attorney 
to sell and convey it, and the Court held 
that the defendant’s statements to the 
ilaintiff, both verbally and in letters, and 
iis conduct throughout, justified the 

plaint iff in looking to defendant alone 
for his commission.

Held, following Story on Agency, pp. 
306, 309, and Jones v. Littledale, (1837) 
6 A. «V E. 490, that the defendant was 
personally liable for the commission. Bell 
v. Kokeby, 15 M.R. 327.

6. Purchaser dealing directly with 
principal.

Plaintiffs, whom defendant knew to 
be real estate agents, called on defendant 
and ascertained from him that his house 
was for sale at $14,000, nothing being 
said about a commission. Shortly after
wards plaintiffs introduced a purchaser 
for the property who, after inspection, 
authorized plaintiff to offer $12,500. On 
this offer being communicated to defend
ant, he told the plaintiffs that he would 
not accept any less than $14,000 and that 
he wanted that net, which plaintiffs 
understood meant clear of commission. 
Plaintiffs tried to induce the purchaser
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to buy on these terms, but he afterwards 
dealt with defendant directly and bought 
the property for $14,000.

litl<l, (Perdue, .1., dissenting), that 
plaintiffs were entitled on a quantum 
meruit to recover the full amount of the 
usual commission on the $14,000.

Wolf v. Tmt, (18X7) 4 M R. 59 ; IV//- 
kinson v. Martin, (1X37) <S C. iV P. 1, 
and .Morrison v. Burnside, (1000) 31 O.R. 
438, followed. Aikins v. Allan, 14 M.K. 
649.

6. Variation of terms -Amount of 
commission.

The plaintiff was employed by the 
defendant to sell for him certain lands 
upon certain terms, lie found a man 
willing to purchase upon less a'’’van
tage»:. is terms.

Held, that the defendant, having 
accepted the purchaser and ratified the 
variation of the terms, was liable for the 
plaint iff’s commission.

The grounds upon which the finding 
of a judge upon a question of fact will be 
reversed, discussed.

An agent is usually entitled to com
mission upon the whole amount of the 
purchase money whether paid in cash or 
secured by mortgage; but, where the 
owner himself conducts a part of the 
negotiations, a verdict calculated ujxin 
the cash pavment was not disturbed. 
IV»// v. Tail, 4 M R. 69.

Distinguished, Calloiraq v. Stobart, 14 
M.K. t>50.

G. When Earned in Part.

1. Cancellation of sale for defect 
in title Right to commission ivhen salt- 
falls through Amount /hi gable in that 
ease -l)uty of agent to stcure contract 
binding on purchaser.

After the plaintiff had procuml a 
purchaser ready and willing to carry out 
the purchase of the property in question 
on terms satisfactory to the defendant, 
the proposed purchaser discovered that 
the nortii wall of the building on the 
property was out of plumb and slightly 
overhung the adjoining lot and called on 
the defendant to make good the title to 
the building which formed part of the 
property bought. Being unable or un
willing to make good the defect in title 
or to make satisfactory terms with the 
owner of the adjoining lot, defendant 
proposed to the purchaser that the agree

ment of sale shoo'd be cancelled and it 
was cancelled accordingly.

Held, following McKenzit v. Champion,
( 1HS7 - 1 M.K. 158; Wolf v. Tait, (1XS7, 
4 M R. 59; Rrickett v. badger, (185(1)
1 C.B.X.S. 29(1; Roberts v. liar nan l, ( 1884)
1 Cab. & E. 33(1, and Fuller v. Fames, 
(1892) 8 T.L.It. 278. that plaintiffs had 
earned and were entitled to be paid a 
compensation for their services in finding 
a purchaser, not necessarily the amount 
agreed on as commission, but a compen
sation as on a quantum meruit or by way 
of damages, and that under the circum
stances it was competent for the trial 
Judge to award compensation equivalent 
to the amount of the commission agreed 
on had the sale gone through.

Heltl, also, following McKenzie v. 
Champion, that plaintiffs were entitled 
to be paid notwithstanding the fact that 
they had not procured the purchaser to 
execute a binding agreement of pur
chase. lirydges v. Clement, 14 M.K. 588.

2. Exchange of lands -Appeal from 
J udge’s findings of fact.

The defendant listed his property with 
the plaintiffs, real estate agents, for sale. 
They then introduced to him a probable 
purchaser who afterwards arranged with 
the defendant an exchange of some lots 
of his own for the defendant’s property.

lit Id, that the plaintiffs were entitled 
to one-half the commission that they 
would have earned if they had effects! 
a sale of the nrojierty. The Court re
versed the trifcl Judge's findings of fact. 
Thordarson v. Jones, Thordarson v. Heale, 
17 M.K. 295.

3. Necessity to'get purchaser bound 
in writing.

The plaintiff, an agent employed by 
defendants to sell real estate, introduced 
a purchaser who paid him a deposit and 
afterwards carried out the purchase at 
the price agreed on, but with the prin
cipals direct. The agent /lid not procure 
the purchaser to sign any written con
tract, but the circumstances shown! that 
he was not expected to do so in the first 
instance.

Hehl, that he was entitled to some re
muneration, though not to the full com
mission payable in case he should procure 
the purchaser’s signature to a binding 
contract, atul his verdict in the County 
Court for the full commission was re
duced on ap|>eal to one half without
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costs. Houghton v. Hamilton Pjaident 
Society, 10 M.R. 683.

4. Subsequent sale through another 
agent -County Courts Ad, H.S.Mc. 33,

Defendant authorized plaintiffs, real 
estate agents, to sell certain property of 
his for $ 14,400, and agreed in the event 
of sale to pay the usual commission. 
Plaintiffs then introduced to defendant 
an investor, showed him the property 
and tried to effect a sale.

The same person afterwards purchased 
the property for $14,000, but through 
another agent.

Held, that the plaintiffs were not en
titled to ‘he full commission, and that 
the verdict of the County Court Judge 
allowing half commission should not be 
disturbed.

A County Court Judge has jurisdict.on 
under section 308 of The County Courts 
Act to reduce the amount of a verdict.

The respondent in a County Court 
appeal cannot, without entering a cross 
appeal, have any relief against the verdict 
appealed from. Glints v. Cross, 12 M.R. 
442.

H. When None Payable.

1. Sale completed by agreement 
but afterwards cancelled because of 
mistake as to the land purchased.

The agent of the vendor is not entitled 
to any commission on the sale of land to 
a purchaser who, after binding himself 
to buy and making payments on account, 
discovers that the land shown to him 
by the vendor is not the land he agreed 
to purchase and succeeds in an action 
for the rescission of the agreement on the 
ground of mistake and the return of the 
money paid. Carruthers v. Fit-rhtr, 5 
W.L.R. 42.

2. Contract to be inferred from 
furnishing particulars of property 
to real estate agent.

Defendant having placed his property 
in the hands of several real estate agents 
for sale, plaintiff called upon him and 
asked him if it was for sale and in<|uired 
as to the price and terms. Defendant 
then wrote out the price and terms on 
a slip of pai»er, which he gave to plaintiff 
knowing that plaintiff's object was to 
try to find a purchaser, effect a sale and 
earn a commission although nothing 
was said about it.

92 ti

Plaintiff shortly afterwards found and 
introduced to defendant a purchaser for 
the property ready, willing and able to 
take it on the terms mentioned, but after 
some negotiations defendant refused to 
carry out the sale and sold to another 
purchaser at a higher price.

Held, affirming the judgment of Kill am, 
C. .1., (Perdue, dissenting), that the 
plaintiff had only been authorized to 
find a purchaser who would be accepted 
bv the defendant ami that, in the absence 
of any expiess contract for remuneration 
to the plaintiff, the only promise that 
could be implied from what had taken 
place amounted to this : “ My property 
is for sale in the hands of several agents 
at the price anti on the terms which 1 
give you ; 1 do not a.*Jv you or employ you 
to sell it for me; but 1 will allow you to 
try to cell it and, if you succeed in finding 
a purchaser whom 1 shall accept, 1 will 
pay you the usual commission,” and that, 
as defendant did not sell to the purchaser 
introduced by plaintiff, the latter was not 
entitled to anything for his work.

Wolf v. 7ait, (1887) 4 M.R. 59, dis
tinguished.

Per Perdue, J. : The proper con
clusion to be drawn from the evidence is 
that there was an implied promise that, 
if the plaintiff found a purchaser ready, 
willing and able to buy on the terms 
furnished, he should be paid the ordinary 
commission even if defendant should 
afterwards refuse to sell to such purchaser. 
Calloway v. Stobart, 14 M.R. 650.

Affirmai, 35 8.C.R. 301.

3. Introduction of terms not 
authorized by vendor.

To ei title himself to a commission for 
finding a purchaser of land for his prin
cipal, the agent must show that the pur
chaser found was not only in a situation 
and ready end able to carry out the 
purchase, but was also willing to carry 
it out on the terms authorized by the 
principal, so that, if the purchaser sti
pulates for an additional term giving him 
the privilege of paying off, at any time, 
the part of the purchase money to be 
secured by mortgage and the vendor 
has not authorized, or does not agree to, 
such additional term, the agent is not 
entitled to any commission.

Perdue, .1. A., dissented, holding that 
plaintiff was entitled to succeed. Egan 
v. Simon, 19 M.R. 131.
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III. Contract by Agent.

1. Contract by agent of two firms
Sale of yowls for lump sum—Excess of 
authority.

An agent of two independent ami un- 
conneeted principals has no authority 
to bind his principals or either of them 
by the sale of the goods of both in one 
lot, when the articles included in such 
sale are different in kind and are sold 
for a single lump price not susceptible 
of a rateable apportionment except by 
the mere arbitrary will of the agent.

There can be no ratification of such a 
vontruvt unless the parties whom it is 
sought to bind have, either expressly or 
impliedly by conduct, with a full know
ledge of all the terms of the agreement 
come to by the agent, assented to the 
same terms and agreed to be bound by 
the contract undertaken on their behalf. 
Cameron v. Tale, 9 C.L.T., Ucc. N. 19, 
15 ti.C.lt. 622.

2. Contract with agent under seal
—Liability of principal.

Plaintiffs as assignees of W. & ti. de
clared upon a contract under seal made 
between W. A: ti. and M., whereby W. 
«k ti. agreed to erect a certain building 
for M. ; it was further alleged that M. 
was authorized by the defendants to 
make the contratt for them in his own 
name as their agent ; that W. & ti. 
entered into the contract with M. as and 
being the duly authorized agent of the 
defendants ; that the defendants duly 
authorized all the work and took the 
benefit of the contract and the work.

U|xm demurrer,—
Held, that the defendants were not 

liable upon the contract. Ashdown v. 
Manitoba Land Co., .» M.tt. 414.

IV. Estoppel.

1. Ostensible agency to receive 
chattels.

The plaintiff bai ed a horse to the de
fendant to he returned to him at a certain 
time, tiefore the time elapsed, the de
fendant, not requiring the horse any 
longer, returned it to 11., who was in 
the plaintiff’s employment both at the 
time of bailment and return, and who 
told the defendant that tlr plaintiff had 
sent him for the horse. 11. was known to 
the defendant, and to others generally, 
as being in the employment of the plain

t ff as a general manager of his business. 
In trover for the horse—

Held, that the delivery to II. was a 
good delivery to the plaintiff.

About two months after the return of 
the horse the defendant met the plaintiff 
and told him that he had delivered it 
to If. The plaintiff neither approved 
nor disapproved of this. Three y ars 
after this action was brought.

Ht Id, that the plaintiff was estopped 
by his conduct from complaining of the 
delivery to H. Boucheth v. Anderson, 
T. W., 64.

2. Set-off.
When a party deals with an agent sui>- 

posing him to be the sole principal, with
out the knowledge that the proj»erty in
volved belongs to another person, that 
party is to be protected. When a party 
allows his agent to act as though he were 
principal, and a third party deals with 
him as owner, the principal is bound by 
the act of his agent, even if he exceeded 
his authority. If a purchaser purchases 
goods from an agent, without any notice 
that the goods are not the goods of the 
agent, he is entitled to set off the amount 
due to him from the agent against the 
price of the goods. The above prin
ciples applied to the purchase of goods 
from the manager of a store upon an 
agreement by him for payment by set
off of his personal debt. Smith v. Grouette, 
2 M R. 314.

V’. Miscellaneous Cases.

1. Adoption of acts of agent Mati
fication—Effect of taking possession of 
building—Cor /Miration—Money advanced by 
officer of, for corporate expenses.

On the failure of the contractor to 
complete the erection of a school for the 
plaintiff school district, the defendant, as 
secretary treasurer, and another trustee, 
without the authorization of formal 
trustee meetings, expended certain moneys 
of the corporation in completing the 
building which wits afterwards taken over 
by the corporation and used as a school 
house. There were only three trustees 
and the third was not in the Province that 
season.

Held, that there had been such an 
adoption by the plaintiff corporation of 
the acts of the defendant ana the other 
trustee, that the defendant was entitled 
to credit in his accounts as treasurer for 
the moneys so paid out.
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French v. Backhouse, (1771 ) 5 Burr. 
2728 ; Sentance v. Hawley, (1863) 13 
C.B.N.S. 458, and Hrislou' v. Whitmore, 
i IStil) 31 L. J. Ch. 467, followed.

Ihhi, also, that, as the school building 
was built upon land which was not the 
property of the school district, the rule 
that an employer does not, as against 
a contractor, accept the w irk done in 
the erection of a building merely by re- 
occupying his own land, did not apply. 
School District of l'amir v. Spicer, 21 
M R. 777.

2. Constructive notice Fra ml -Eri- 
dcnce of accomplice in fraud—('orrobor- 
ation—Parties—Lien for taies paid by 
mortgagees.

As executrix of the will of L., the plain
tiffs’ mother held certain lands then 
valued at over $7,IHX) in trust for the plain
tiffs with power to sell but not to mort
gage the same. Wishing to borrow money 
on the land, a pretended sale was made 
for the expressed consideration of $5,(MX) 
to M., who then raised $2,000 for the 
executrix by mortgaging the land to the 
defendant company, and immediately 
recopveyed the land to the executrix 
for the nominal consideration of SI,000. 
This scheme was carried out mainly by 
the plaintiffs’ father, who swore at the 
trial that the agent of the company was 
aware of the plan adopted if he did not 
himself suggest it. The plaintiffs’ father 
and mother then lived on the property 
and had lived there ever since.

Held, that the defendants were affected 
through their agent with notice of the 
fraud and breach of trust committed, 
and that the mortgage, together with two 
subsequent mortgages taken from the 
executrix on the same lands, should be 
declared to be fraudulent and void as 
against the plaintiffs.

Quœre, whether constructive notice 
should not also be imputed to the cora- 
lany through the solicitor, who would 
lave detected the fraud if he had followed 
up the inquiries suggested by the amounts 
of the considerations expressed in the 
deeds and mortgage, and by the fact 
that M. did not take possession of the 
property : Kennedy v. Green, (1834) 3
Si. a k. mi

Held, also, that, although the agent 
of the company was dead and the evidence 
of the plaintiffs’ father, who was mainly 
concerned in the fraud and directly 
benefited by it, was the only evidence

to show that the agent was aware of it, 
it was comjietent for the trial Judge to 
believe him and no corroborât ion was 
necessary. The rule as to corroboration 
of the evidence of an accomplice is not 
one of strict law but only one of prudence, 
and does not apply to civil actions.

Held, also, that under the circumstances, 
although the land was still vested in 
their mother the executrix, the plaintiffs 
could sue without joining her as plaintiff.

Trans v. Milne, (1851) 9 11a. 150, 
followed.

Stainton v. Canon Co., (1853) IS Beav. 
140, and Yeatman v. Yeatman, (1877) 
7 Ch. D. 210, distinguished.

The defendants had paid taxes on the 
mortgaged properties for a number of 
years, and had redeemed them from a 
sale for taxes.

Held, that they had no right to a lien 
on the lands for the amount.

Falcke v. Scottish Imperial Insurance 
Co., 1886) -il < 'h. I>. ‘.mi, and Leslie 
v. French, (1883) 23 Ch. I). 552, followed. 
Graham v. British Canadian Loan it" Inv. 
Co., 12 M.R. 244.

3. Husband and wife Evidence to 
prove husband's agency for wife.

Held, that a husband’s authority to 
enter into a contract on behalf of his wife, 
for the construction of stone foundations 
on four lots of land belonging to her, was 
sufficiently established by proofs of the 
following facts :—

1. Prior to the date of the contract 
the wife entered into what was called a 
building loan agreement in respect of 
each of the four lots. Each agreement 
provided, amongst other things, that she 
would forthwith proceed to erect a frame 
building with stone foundation on the 
lot named. These agreements were signed 
by the wife personally. Subsequently 
four several applications for loans on 
the several lots were made. These

at ions were signed by the husband 
in the wife’s name and the wife acted 
U|K>n them and recognized the loans 
made pursuant thereto.

2. During the progress of the plaintiff’s 
work the wife came with her husband and 
saw the work proceeding but made no 
objection to it, and she and her husband 
went frequently to the Loan Company’s 
office together and gave directions as 
to the buildings. Gillies v. Gibson, 17 
M.R. 479.

5
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4. Implied obligation of agent
Improper use of information obtained 
during employment- Breach of confidence.

The plaintiff, bring employed as agent 
of the defendants on commission to pro
cure orders in a defined territory for the 
purchase of the defendants' goods, agreed 
that hr would to the best of his ability 
serve their interest. He rented an office 
in his own name for the pur|x)ses of the 
business and paid the rent himself. 
During his employment, the plaintiff 
prepared a mailing list of customers 
and pros|K*ctive customers in his own 
territory for use in carrying on the de
fendants’ business, also a card index 
of 500 or 600 names of such customers, and 
he kept a ledger containing particulars 
of sales made for defendants.

During the last three months of his 
employment, the plaintiff made an agree
ment with another firm in the same line 
of business as defendants to enter their 
service on the expiration of his then 
current engagement, and made use of 
the information in his possession to the 
detriment of the defendants in many 
ways and planned to take with him to 
the other firm as much as possible of 
the business worked up by him for the 
defendants.

The defendants, on learning of this, 
dismissed the plaintiff, entered his office 
and took away or destroyed the mailing 
list, card index and ledger above referred 
to, and also a list the plaintiff had pr<*- 
pared of likely calendar buyers all over 
Canada chiefly outside of the plaintiff's

Held, (1) The plaintiff was entitled 
to damages for the trespass committed 
by defendants in entering his office, 
fixed at $00, and for the destruction of 
the list of likely calendar buvers, fixed 
at $350.

(2) The defendants were entitled to 
damages on their counterclaim against 
the plaintiff, for breach of his agreement 
to serve their interest to the best of his 
ability, on account of his conduct as above 
stated, fixed at $500.

(3) The mailing list, card index and 
ledger were the property of the defendants 
and the plaintiff could not recover any
thing in respect of them.

Hold) v. Green, 11S95) 2 Q.B. 315, and 
Land) v. Keans, (1893] 1 Ch. 2IS, followed.

1'luintifT to have costs of suit, and de
fendants of their counterclaim, and 
judgment to be entered against the party

found indebt.-t after set-off of results. 
Martin v. Hr own, 19 M.R. 680.

5. Liability of principal to agent 
on contract entered into by agent in 
his own name Sides on Gram Exchange 
—( a in hi iss ion—A gent.

The custom on the Winning Grain 
Exchange, by which brokers trading 
there, and acting on instructions from 
customers to sell grain for future de
livery, enter into contracts for such sales 
in their own names without disclosing 
the names of their customers, thus 
making themselves personally liable, is 
reasonable and necessary for the prompt 
dispatch of business, and, if a customer 
makes default in carrying out any such 
contract and the broker suffers loss in 
consequence of having to carry it out 
himself, he is entitled to recover the 
amount of such loss from his principal.

liiddnson v. Mollett, (1874) L.R. 7 ILL. 
802, distinguished.

Thacker v. Hardy, (1878) 4 (j.B.I). 
087 ; Ha y le y v. Wilkins, ( 1849) 7 C.B. 
880, and Scott y. Godfrey, 11901) 2 K.B. 720, 
followed. Murphy y, Butler, 18 M.R. 111.

On appeal to the Supreme Court,
Held, reversing the above judgment, 

that the authority so given did not 
authorize the plaintiffs to make a sale 
under the Grain Exchange Rules binding 
upon their principal ; that no contract 
binding on the principal outside of these 
rules had been entered into, and, con
sequently, that he was not liable to in
demnify them for any loss sustained by 
reason of their contract. Murphy v. 
Butler, 41 8.C.R. 618.

6. Misrepresentation of authority 
of agent Liability for—Measure of dam- 
ages—S/iecific performance.

1. An agent who, by misrepresentation 
of his authority, procures a person to 
enter into an agreement with his prin
cipals for the purchase of land will be 
personally liable to the intending pur
chaser for damages in an action for 
specific performance against himself and 
his principals, if they afterwards repudiate 
the agreement and prove that the agent 
had no authority to bind them.

('alien v. Wright, (1857) 8 E. & B. 647 ; 
Halbot v. 1a ns, [1901] 1 Ch. 314, and 

Starkl y v. Hank of England, [1903] A.C. 
114, followed.
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2. In such a case, the plaint iff is en
titled, not only to the expenses actually 
incurred, but also to the loss of the profit 
he would have made if the bargain had 
been carried out.

Robinson v. Harman, (1S48) 1 Ex. 850 ; 
Engell v. Filch, (1869) L it. 4 Q.B. 059, 
and Richardson v. Williamson, (1871;
L it. 6 Q.B. 270, followed. Mancer v. 
Sanford, 15 M.R. 181.

7. Purchase by agent in his own 
name -Statute of Frauds.

Plaintiff, desirous of purchasing pro
perty from one T., employed defendant 
as his agent to negotiate the purchase. 
Defendant purchased the property, using 
his own money, and took the conveyance 
to himself.

Held, affirming decree that defendant 
was trustee for plaintiff, and that the 
Statute of Frauds was no protection. 
Archibald v.Goldstein, 1 M.R. 45.

8. Purchase of shares on margin —
Sale by broker without notice—Acquiescence.

Defendant instructed plaintiffs' man
ager at Winnipeg to purchase for him, 
on a margin of 3 per cent., l(M) shares 
of Erie Railway stock. Plaintiffs, through 
their agents, bought the shares on tIn* 
New York Stock Exchange, and the 
agents thereafter held them subject to 
the control and order of the plaintiffs. 
Defendant was informed within an hour 
of the purchase and the price paid. The 
next day he received the usual advice 
note of the transaction in which it was 
stated that on all marginal business the 
plaintiffs reserved the right to close 
transactions when margins are running 
out without further notice. Two weeks 
afterwards the price of the shares began 
to fall, and the margin became so small 
that the manager telegraphed defendant at 
Gladstone to send $500 additional margin; 
and later on the same day, tin* margin 
being entirely lost, he telegraphed de
fendant to put up $1,000 further margin. 
Defendant replied to these telegrams : 
“ Will attend message, down to-morrow.” 
The manager gave no express notice 
that he would sell the shares unless the 
margins demanded were put up, but 
waited until delivery of the mail from 
Gladstone the next morning. Then, not 
having heard from defendant, he tele
graphed to have the shares sold, which 
was done at a loss of $1,150.

Held, (1.) There was an actual pur
chase of the shares for the defendant,

and it was not necessary that the shares 
should have been actually transferred on 
the books of the railway company, either 
to the defendant ,r to the plaintiffs.

(2.) There was an actual sale of the 
shares regularly made on defendant's 
account, according to the usages of the 
stoek-broking business.

(3) The plaintiffs were entitled, under 
the terms of the notice sent to the de
fendant, to sell the shares without notice 
to him when the margin was exhausted, 
as the defendant, not having objected to 
these terms, must be taken, after a 
reasonable time, to have assented to 
them. Van Dusen- Harrington Co. v. 
Morton, 15 M.R. 222.

9. Revocation of agent s authority
—C ollection by agent—Security—Further 
directions, what can be read.

Held, that, on further directions, a 
defendant may, on the question of costs, 
read his answer, although it cannot, 
where replication has been filed, be read 
as evidence upon the question in dispute 
except by consent. Only the decree and 
master’s report, with any intermediate 
orders or certificates, can be made use 
of for that purpose.

In a suit for an account by principal 
against agent, the decree on further 
directions contained a declaration that 
the agency of the defendant was re-

Held, that the decree must be varied, 
as the plaintiff had power to revoke the 
authority independently of any decree 
and hail already revoked it.

The decree further declared that the 
plaintiff should have the exclusive right 
to the collection of moneys and debts,

Held, the decree must be varied, as 
the moneys and debts were the plaintiff’s 
own moneys and he had a right to collect 
them without any such declaration.

The defendant claimed to be entitled 
to a commission of twenty per cent, 
upon any moneys which might afterwards 
be received by the plaintiff. The decree 
directed the plaint iff to give security 
that he would pay over to the defendant, 
what the defendant might be entitled to 
receive.

Held, the decree must be varied, as; 
if defendant had a right to the commission, 
he could take such steps as he might be 
advised to obtain an account and pay
ment. Vivian v. Scoble, 1 M.R. 192.
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10. Undisclosed principal -Payment 
to agent, when a discharge 1° /winci/Htl.

A person who soils goes Is to the agent 
of an undisclosed principal, helieving the* 
agent to be the principal, may sue the 
principal on discovery of the facts, and 
the principal will not be discharged from 
liability by having made payment to 
the agent before such discovery, unless 
the conduct of the seller has been such 
as to make it unjust for him to call upon 
the principal for payment, or unless the 
character of the business is such as natur
ally to lead the principal to suppose that 
the seller would give credit to the agent

Irvine v. Watson, (1K79) 5 Q U I). 102 ; 
11 cold v. Kni worthy, (1K55) 1(1 Lx. 739 ; 
Pollock ou Contracts, p. 104, and Proton's 
Common Law, p. ">Kô, followed. Arbuth- 
not v. I)a/tas, 15 M.R. 034.

See Arbitration and Award, 2.
— Company, I, 1.
— Conditional Sale, G.
— Contract, V, 1, 3.
— Examination for Discovery, 11.
— Jurisdiction, 5.
— Master and Servant, II.
— Misrepresentation, 111, 1.
— Ratification.
— Set < )ff, 3.
— Trade Unions, 2.

PRINCIPAL AND SURETY.

1. Contribution between co-sureties
—Degrees of sitrchjshiy.

The defendant and Eli Grobb were 
joint makers of a promissory note given 
to MaeLennan for an indebtedness of 
Eli Grobb. When this note fell due, Eli 
Grobb and his brother, the plaintiff, 
signed a renewal note in favor of 
.MaeLennan after promising the defendant 
that they would try to get MaeLennan to 
accept this renewal for the former note 
and so release the defendant. MaeLennan, 
however, was not willing to release the 
defendant and insisted on his joining in 
the new note. Plaintiff paid this when 
due ami claimed contribution of one half 
the amount from the defendant. At the 
trial in the County Court, the Judge 
found that Eli Grobb and the plaintiff 
agreed with the defendant to assume the 
debt due to MaeLennan and gave tla- 
note in question in pursuance of such 
agreement, and that the defendant signed
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the note us surety that it would he paid 
by one or other of the Grobbs ; that the 
defendant was not a co-surety with the 
plaintiff and therefore not liable to re
imburse him in any amount.

The plaintiff appealed.
lit hi, (Phippen, .). A., dissenting,) 

that the evidence did not sup|a»rt such 
finding, and that the defendant was 
liable as a co-surety.

Whiting v. liurkc, (1N71) L.R. G Ch. 
345, and lanson v. Paxton, (1H72) 22 
L.C.C.P. 505, followed. Grobb v. Darling, 
17 M.R. 211.

2. Discharge of surety Concealment 
of dishonesty of serrant- Ihfault by servant 
btfort bond of suretyshi/i executed.

Declaration in two counts on a bond 
of the defendant, conditioned for the 
fulfilment by an agent of the plaintiff 
Company of its regulations, and for 
payment to the Company, monthly, of 
such sums as the agent should receive 
for the use of the Company, and, at the 
expiration of his agency, of all moneys 
belonging to the Company. One count 
alleged the receipt by the agent of divers 
sums and non-payment of the same 
monthly or at ail. The other count 
alleged a termination of the agency, 
receipt by the agent during its con
tinuance of large sums of money and non
payment thereof.

Pleas on equitable grounds,
7. That, before the defaults alleged and 

before the execution of the bond, the 
agent had been the plaintiff’s agent in 
a like capacity and, while such agent.had, 
as such, committed divers other defaults 
of the same kind, and that the plaintiff, 
well knowing these defaults, neglect eu 
to inform the defendant thereof, but 
retained the agent as such, and that 
the defaults sued for occurred during 
such continuance.

9. That, while the agent was so acting 
and before the defaults complained of, 
the agent had committed during his 
service divers other defaults of the same 
kind, and for which the Company might 
lawfully have dismissed him, yet the 
plaintiff, well knowing thereof, omitted 
to inform the defendant thereof and con
tinued the agent in the service, and that 
the defaults complained of were com
mitted during such continuance.

On demurrer to these pleas,
Held, 1. That the seventh pica was 

bad on the ground that the party in whose 
favor a contract of suretyship is made is
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not necessarily bound to communicate 
to the surety every fact material to the 
risk, as in the case of an applicant for 
insurance, but that the non-communi
cation must occur under such circum
stances as to be fraudulent towards the

The North liritish Insurance Co. v. 
Lloyd, 10 Ex. 523{ followed.

2. That the ninth plea was good on 
the authority of Sanderson v. Aston, L.R. 
8 Ex. 73. liritish Empire Ac. .1 .is. Co. 
v. L ixton, 9 M.R. 100.

3. Guaranty insurance— Conditions of 
insurance—Stipulation that insured shall 
furnish proof to the satisfaction of insurer— 
Expenses of prosecuting employee at request 
of insurer—Notice of loss—W’aicer of 
conditions.

One of the conditions of the guarantee 
policy sued on required the employer, 
immediately after the discovery of any 
fraud or dishonesty on the part of the 
employee, to give notice thereof in writing 
to the insurer stating the cause, nature 
and extent of the loss. No formal notice, 
fully complying with this condition, was 
ever given, but information of the loss 
was promptly communicated to the 
defendants and they took steps themselves 
to ascertain the facts fully.

Held, that defendants could waive 
strict performance of this condition and 
had in fact waived it.

The policy had been issued on the 
faith of the statements and answers to 
questions contained in the written appli
cation or proposal for the insurance 
signed on behalt of the plaintiffs, and con
tained the condition that, “if any sii|>- 
pression. mis-statement or material omis
sion shall have been made by the employer 
in his proposal, or at any time whatever, 
of any fact affecting the risk of the cor
poration or in any claim made under
this agreement,............... , this agreement
shall be null and void.”

As to the proofs of claim for a loss, the 
stipulations were that the employer 
should furnish his claim, with such full 
particulars thereof as should prove to 
the satisfaction of the insurer the cause, 
nature and extent of the loss and the 
correctness of the claim, ami that the 
particulars furnished should include all 
reasonable verification of the statements 
made in the proposal and of the compliance 
therewith, and should be verified by 
affidavits duly certified if required by 
the insurer.
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Two of the answers in the proposal 
were found to have been incorrect and 
the evidence showed that the plaintiffs 
had failed to carry out the promises or 
undertakings implied in them, namely :
(1) that the employee's receipts of money 
were to be entered in receipt pass-books 
furnished to borrowers and subscribers 
for shares, which pass-books would be 
checked monthly bv the head office list, 
and (2) that the bank pass-book would 
be inspected and checked monthly by 
the head office.

After furnishing certain proofs of the 
loss, the plaintiffs’ manager, in response 
to demands made on behalf of the de
fendants, sent in several statutory de
clarations intended to verify the correct
ness of the answers set forth in the pro
posal and to prove compliance, but the 
trial Judge found as a fact that the proofs 
furnished were inaccurate and untrue 
in respect of the two statements last 
referred to.

Held, (1) The condition requiring the 
furnishing of proof to the satisfaction 
of defendants should not be so construed 
as to compel the employer to establish 
to the satisfaction of the guarantor 
the absolute liability of the latter and the 
absence of any defence.

(2) The condition requiring “ all reason
able verification of the statements in 
the proposal and of the compliance there
with” meant subsequent compliance 
with the indicated future course of con
ducting the business.

(3) That defendants were entitled to 
rely on the two statements in the answers 
as to the receipt pass-books and the 
monthly examinations of the bank pass
book as indicating and promising the 
existence of safeguards against loss by 
embezzlement which in fact never ex
isted ; that the plaintiffs had failed to 
furnish “ reasonable verification ” of the 
statements made in the proposal or of 
“ the compliance therewith ” in respect 
to matters which were conditions of the 
liability of defendants under the policy ; 
and that, upon principles of equity, the 
surety should be considered as discharged 
from his liability by a departure from 
the course of business indicated by the 
answers, whether or not the incorjxjration 
of the application in the policy should 
he treated as creating a warranty that 
the employer would adhere to the in
dicated course.

Laurence v. Walmsley, (1802) 12
C.B.N.S. 799, followed.
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The plaintiffs had, after being requested 
so to do by defendants in pursuance of 
a condition of the jxiliey, prosecuted the 
employie to conviction for the embezzle
ment of the various sums of money which 
he had taken, and they claimed payment 
of the expenses of the prosecution in 
addition to their other claim.

Hi hi, that defendants were only liable 
for such expenses so far as said prosecu
tion related to the offences committed 
before they received notice of the defid- 
cat ions, but that liability wits not de
pendent upon their liability under the

Plaintiffs to pay defendants' costs of 
contesting the liability for the loss, and 
defendants to pay plaintiffs' costs of 
establishing their claim for the expenses 
of the prosecution. Globe Sur. it 
Loon Co. v. Employer»' Liability A**. 
Corp., 13 M R. 531.

4. Release of one of two or more 
joint and several guarantors—/‘/cu of 
non est factum—Liability of wifi under 
document signed at request of husband— 
Guaranty.

1. If an instrument in the form of a 
joint and several guaranty to a number 
of creditors is altered after the signature 
of one of the guarantors by inserting the 
name of an additional creditor without 
the know ledge or consent of such guarantor, 
such alteration vitiates the instrument 
not only as against him but as against 
all the others who have signed, although 
such others signed after the alteration 
and with knowledge of it.

Ellesmere En winy Co. v. C'vo/xr, [1896] 
1 (j.B. 75, followed."

2. A person who signs a document 
knowing its general character cannot 
succeed on a defence of non est factum, 
because it contains larger powers than he 
was led to believe by the person who 
induced him to execute it, or because he 
executed it without knowing or asking 
what it contained.

Motional v. Jackson, l 1KS6) 33 Ch. D. 
1, and Houatson v. Webb, [1908] 1 Ch. 1, 
followed.

It is otherwise, however, when the 
document turns out to be of a character 
essentially different from what he suj>- 
posed it to be, as in Foster v. McKinnon 
( 1809) L.R 4 C.P. 704, and liayot v. 
Chapman, [1907] 2 Ch. 222.

3. A creditor cannot enforce a guaranty 
given by a married woman at the request 
of her husband at a time when, to the

creditor's knowledge, she was not in 
a condition to take much interest in any 
document presented by her husband to 
her for signature, if it is proved that, 
as a matter of fact, the husband did not 
explain the nature of the document 
to her and sin- signed it without asking 
any questions, supposing it to be some
thing to assist her husband in his business.

Chapman v. lira mm ll, [MM IS] 1 K.B. 
233, and Turnbull v. Duval, [1902] A.C. 
434, followed.

4. \\ hen a married woman is induced 
by fraud and misrepresentation on the 
iart of her husband and son to give her 
ntsband a |>ower of attorney containing 

provisions of which she was not aware, 
under circumstances that should have 
put the husband’s creditors ujam inquiry 
as to whether deception was not being 
practised upon her in the matter, s 
creditors will not be allowed afterwards 
to enforce as against her a guaranty 
signed in their favor by the husband in 
her name under such power of attorney.

Xatûmal v. Jackson, (1KH6) 33 Ch. I*). 1, 
followed. Canada Furniture Co. v. Sle/t- 
henson, 19 M.R. 618.

6. Release of retiring partner -
Suretyship—Retiring jxtrtner a surety for 
the continuing partnir—Merger.

Defendants, W. & O'X., being in 
partnership, gave a promissory note and 
an I. O. V. t<> plaintiff for the amount 
of the firm's indebtedness. The partner
ship was dissolved, and an agreement 
entered into bet wen the partners, that 
O'X. should pay t liabilities. Plaintiff, 
being aware of t! arrangement, took 
from O’X. his s< rate promissory note, 
extending the t for payment.

Held (Drm dissenting), that W.
had beeoim uety only for the debt, 
and that In had been released by the 
giving of time to O’X.

O'X., at the time of giving his separate 
note, executed a mortgage upon real
estate, conditioned to be void upon 
payment of the note and of any renewal 
thereof.

Held, that the plaintiff's remedy upon 
the original note and indebtedness had 
not merged. Munroe v. O’Act/, 1 M.R. 
245.

6. Release of surety by giving time 
to principal debtor King's Bench Act,
8. 39, 8-8. 14.

A surety relying on the giving of time 
by the creditor to the principal debtor
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:is a defence to an art ion for the debt 
must now, under sub-section 14 of section 
39 of The King’s Bench Act, 58 A 59 
Vic., c. 6, show that he has suffered 
pecuniary loss or damage as the reasonably 
direct and natural result of the creditor 
having given the extension of time.

The defendant, claiming that he was 
entitled to be treated as a surety, proved 
that, reiving on the representations of 
his co-debtor that the debt had been paid 
and satisfied, he had made a settlement 
of their partnership affairs and paid a 
large sum of money to him and given him 
a formal release besides handing over to 
him a large quantity of goods.

Held, that this was not evidence to 
show that the defendant had been pre
judiced bv the plaintiffs having given 
time to the co-debtor, as what the de
fendant had done was done on the strength 
of the sta'ements made to him by his co
debtor, and not in reliance on anything 
the plaintiffs had done or omitted to do. 
Blackwood v. Perdrai, 14 M.R. 216.

7. Right of surety to securities held 
by creditor—Further advance by creditor— 
Marshalling assets.

A as surety for B joined him in a mort
gage of their respective properties to 
secure an advance by C who was aware 
of the suretyship, and C afterwards lent 
a further sum to B on mortgage of the 
latter’s property alone.

Held, that, after payment of the amount 
due to C on the joint mortgage, A was 
entitled to the benefit of that security 
in priority to the subsequent advance 
made by C on B’s property ; and it made 
no difference that Vs claim against A 
and B was paid off, not directly by A, 
but in consequence of a sale of both 
properties under a prior mortgage.

Drew v. Lockett, 32 Beav. 499, and 
Higgins v. Frankis, 15 L.J. Ch. 329, 
followed.

Duncan Fox A* Co. v. North and South 
Wales Hank, 6 App. Cas. 1, distinguished. 
In Re Hamilton Trusts, 10 M.R. 573.

See Warranty, 5.

PRIOR INCUMBRANCE.

Sec Practice, XVII, 3.
— Railways, X, 1.

PRIORITY.

See Assignment for Benefit of4Credi
tors, 3.

— Attachment of Goods, 6. y*
— Chattel Mortgage, II, 1; III. 1.
— Chose in Action, 4.
— Conditional Sale, 1.
— Constructive Notice.
— Deed of Land, 2.
— Estoppel, 5.
— Fi. Fa. Goods, 2, 4.
— Fraudulent Preference, I, 1.
— Garnishment, VI, 5, 9.
— Highway, 1.
— Mechanic’s Lien, I; IV, 1; VI.
— Mortgagor and Mortgagee, VI, 5.
— Ownership of Crops.
— Partnership, 6.
— Practice, XX, A, 2.
— Railways, XI, 3.
— Real Property Act, IV, 1 ; V’, 5.
— Registration of Deed.
— Registry Act, 1, 2.
— Sheriff, 5.
— Solicitor’s Lien for Costs, 6.
— Wages, 2.
— Will, I, 1.

PRIVATE INTERNATIONAL LAW.

Comity — Assets within jurisdiction of 
foreign insolvent—A pjmnhnent of receiver 
by foreign court—King's Bench Act, 
RA M. 1902. c. 40, Rules 202, 507— 
Service outside of the jurisdiction—Afji-

1. The appointment by a court of a 
foreign State of a receiver of the assets 
of an insolvent corporation domiciled 
in such State docs not necessarily effect, 
a transfer to such receiver of assets of 
such corporation in Manitoba, and, upon 
the plaintiffs showing that a resident of 
Manitoba was indebted to such corpor
ation in a sum exceeding $‘200, which 
could be garnished, they were held en
titled, under rule 202 of the King’s Bench 
Act, to an order allowing service of the 
statement of claim outside the jurisdiction.

In re Afaudslay Sous A* Field, [1900] 
1 Ch. 602 ; Woodward v. Brooks, (1889) 
128 III. 222, followed.

Brand v. (been, (1903) 13 M.R. 101, 
distinguished.

2. A motion for the allowance of 
service of a statement of claim out of 
the jurisdiction is an interlocutory and 
not a final motion, and, under Rule 507 
of the King's Bench Act, an affidavit
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in support making statements on infor
mation and belief with the grounds thereof 
is Huftieient. Hank of Soiti Scotia v. 
liooth, 19 M R. 471.

PRIVILEGE.

Sec Libkl, 7.

PRIVILEGED COMMUNICATIONS.

See Ex amination fou Discovery, 11.
Production of Documents, 3, 13.

— Solicitor and Client, 111, 4.

PRIVILEGED DOCUMENTS.

See Production of Documents, 13, 14.

PRIVITY.

See Garnishment, VI, 10.

PRIVITY OF CONTRACT.

Liability of purchaser of equity of 
redemption to mortgagee Jurisdiction 
in equity—Parties to mortgage bill—De
murrer at hearing—Costs.

M. mortgaged land to McK., who 
assigned to the plaintiffs, covenanting 
that the money would be paid. The 
mortgagor conveyed to 1\, subject to 
the mortgage ; the expressed consideration 
was $3,.r>00, which was the amount agreed 
to he paid for the equity of redemption ; 
there was no covenant by P. that he 
would pay the mortgage. P. afterwards 
made payments to the plaintiffs on 
account of interest, and to obtain an 
extension of time for payment. Vpon 
a bill for foreclosure, and for a personal 
order against M., McK., and P.,

Held, 1. No personal order could be 
made against P. for want of privity 
between him and the plaintiffs.

2. Nor as against M. or McK., there 
being a complete remedy against them 
at law. Houltbee v. Shore, 1 M.R. 22, 
discussed. (( )bsolet e. )

3. A surety for payment of a mortgage 
cannot be made a party to a foreclosure 
bill, and the Court in such a case has no 
jurisdiction to make a personal order 
against him for payment.

4 A demurrer on tenus cun he urged 
at the hearing upon the ground of want 
of equity, but not for multifariousness. 
Heal Estate Loan Co. v. Molesworth, 3 M.R. 
110.

See Contract, IV, 2.
— Vendor and Purchaser, VI, 13.

PROBATE.

See Evidence, 20.
— Real Property Act, V, 0.
— Rectification of Deed, 1.
— Title to Land, 4.

PROCEDENDO.

See Prohibition, III, 2.

PROCEDURE.

See Company, IV, 4. 
— Practice.

PRODUCTION OF DOCUMENTS.

1. Application for further affidavit
—Practice—Affidavit on production.

A contentious affidavit is not admissible 
to contradict an affidavit on production, 
but it may be shown from admissions in 
letters written by the party making the 
affidavit or in his pleadings that lie has 
or had in his possession or power other 
documents relevant to the issue. In 
that case, a further affidavit will be 
ordered.

An affidavit verifying such letters is 
not a contentious affidavit. Cowan v. 
Drummond, 7 M.R. 575.

2. Better affidavit on production.
When a party to an action has made 

and filed an affidavit on production of 
documents in the ordinary form in 
obedience to an order to produce served 
upon him, the opposite party must be 
satisfied with such affidavit unless he
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ran show, from admissions or former 
statements on oath of the affiant, that 
there is a reasonable suspicion that he 
has in his possession or power other 
doeuments relating to the matters in 
question.

Lyell v. Kennedy. (1884) 27 Ch. I). 20 ; 
Mosley v. ( anada Atlantic Ity. <'o., 
(1885) 11 P.li. 39 ; Wright v. Pitt, (1868) 
L.R. 3 Ch. SOU ; Com/tagnie Financier v. 
Peruvian Guano (<>., (1882) 11 (j.B.D.

; Hall v. Truman, (1885) 29 Ch. I). 
319, and lira y on Discovery, 181, followed.

The party seeking discovery cannot 
get an order for a better affidavit merely 
by showing that there are in the possession 
or power of the opposite party letters 
or other documents not mentioned in 
the affidavit which might contain re
levant matter, in the face of the statement 
in the affidavit that there are none such. 
Muir v. Alexander, 15 M.R. 103.

3. Better and further affidavit.
In the affidavit of the defendants' 

manager, on production of doeuments, he 
stated that the defendants had in their 
possession “ The books of the said Bank, 
consisting of de|x>sit ledgers and liability 
ledgers, manager’s register of collateral 
securities, letter books ; " and also letters 
that had passed between the managers 
at Brantford and Winnipeg, which he 
objected to produce on the ground that 
they were privileged communications 
relating solely to the defendants' case 
and defence, and did not concern the 
plaintiff’s ease.

Held, that the description of the books 
was too indefinite, and that the defend
ants should file a further affidavit showing 
how many, and which of the books re
ferred to, eontaimd any entry relating 
to the matters in question in the cause ; 
the rule being that, when objections 
against productions are made, the affi
davit must describe the documents with 
sufficient distinctness to enable the Court 
to order production, if the objections 
should be over-ruled : Taylor v. Batten, 
4 O.B.D. 85.

Held, also, following Morris v. Eduards, 
15 A.C. 309, that sufficient had been 
stated to excuse production of the letters 
between the managers. Hector v. Can
adian Bank of Commerce, 11 M.R. 320.

4. Copies of claim papers in in
surance case —Discovery.

In an action upon an insurance policy 
the plaintiff may be compelled to produce,
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upon his examination in the cause, copies 
of the claim pa|>ers sent by him to the 
Insurance ( ’ompany.

Semitic, in all actions the parties may 
upon such an examination be com|>elled 
to produce all documents which they 
would be bound to produce if called upon 
for discovery in Equity. Morrison v. 
( ily of London Fire Ins. Co., ti M.R. 222.

5. Dismissal of bill for want of 
prosecution — Xon-protluction lay de
fendant— l inhstaking as tit damages.

On a motion to dismiss the bill for 
want of prosecution, it was objected that 
one of the defendants had not obeyed 
an order to produce.

Held, that mere default on the part 
of a defendant to obey an order to pro
duce does not preclude him from moving 
to dismiss, unless the plaintiff has been 
taking active steps to enforce the pro
duction.

On ap|N>al, the recital in the order of 
the material used will govern in case of

The Referee in chambers has no juris
diction to order a reference as to damages 
caused by the issue of an injunction. 
Toronto Land Co. v. Scott, 1 M.R. 105.

6. Evidence exclusively in support 
of case of party producing.

A party to an action is not entitled 
to discovery of the evidences in the 
possession of the opposite party which 
exclusively relate to the case of the 
latter, and the truth of a statement to 
that effect respecting any particular 
document, made in the affidavit on pro
duction of documents sworn to by one 
party, cannot he questioned on an applica
tion by the op|x>site party to compel 
production of that document.

Lyell v. Kennedy, (1883 ) 8 A.C. 217 ; 
Bidder v. Bridges, (1884) 29 Ch. D. 29, 
and Morris v. Edwards, ( 1890) 15 A.C. 
309, followed. Von Ferber v. Enright, 
19 M.R. 383.

7. Examination on affidavit as to 
documents Officer of cotnitany—Pri
vileged com mu n wations—Discovery.

1. When an affidavit on production of 
documents is made by an officer of a 
company, any other examinable officer 
of the company may be examined u|x>n 
it, and his answers may be used to im- 
|M‘nch the affidavit on an application to 
compel the filing of a further and better 
affidavit.
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2. If such last-mentioned officer on 
his examination states that he does not 
know whether or not certain documents 
exist which, by the rules of the company, 
should he in existence, he will he ordered 
to inquire and obtain the information 
necessary to enable him to answer fully 
ami explicitly.

3. Reports of the various officials and 
servants of a railway company upon the 
occurrence of a fire alleged to have been 
caused by sparks from a locomotive, 
and as to the condition of the locomotive, 
if made in the regular course of duty 
under the rules of the company, are not 
privileged from production.

4. The fin- having occurred on the 20th 
day of the month, the officer was ordered 
to produce all reports on the condition 
of the locomotive from the first to the 
last dav of the month. Bain v. C.P.B., 
15 M R. f>44.

8. Foreign Corporation — Affidavit 
under me. fit) of ( . L.P. Art, 1S54- A/titrai 
from discretionary order Practice—Itis-

An action against a foreign corporation, 
upon a cause of action which arose out 
of the jurisdiction, was brought in Man
itoba, under 49 Vic., c. 35, s. 32 (M. 
1880), on the ground of the defendant 
having assets in the Province. On an 
application by the plaintiffs for dis
covery under section 50 of C.L.P. Act, 
1854,

lh hi, 1. Officers of the corporation, 
residing out of the jurisdiction of the 
Court, will not be required to make

2. The local officers are not bound to 
inform themselves of the transactions 
of the corporation, out of which the cause 
of action arose, which took place in the 
foreign territory, for the purpose of afford
ing discovery to the plaintiff, and the 
corporation is not bound to make dis- 
coverv through its local officers.

It is otherwise, if the corporation has 
voluntarily become a suitor bv invoking 
the aid of the Court in its own behalf.

There is an appeal from an order 
granting or refusing discovery.

The application must fie supported by 
an affidavit of the plaintiff; but, if there 
are more than one plaintiff, the affidavit 
of one is sufficient.

Per Taylor, C. J.—The Court will not 
make an order for discovery when it is 
clear that documents would not lie open 
for inspection, but where there is doubt

the order will be made, and the privilege 
may fie shewn in the affidavit made in 
obedience to the order. McDonald v. 
C.P.H, 7 M R. 423.

9. Inspection — Production of docu
ments used u/ton examination.

A party producing documents uiwin 
his examination in the cause is bourn! to 
allow tin1 opposite party to inspect and 
take copies of them. Evans v. Balfour, 3 
M.R 243.

10. Issue under Real Property Act
—Barring /sirty in default—Practice.

Under Rule ti of Schedule R. of The 
Real Projierty Act, R.S.M. c. 133, the 
plaintiff, in an issue under The Real 
Property Act, obtained an order for pro
duction by the defendant within ten (lays 
after service of the order upon him or 
his attorney. The order was served 
upon the attorney. The defendant did 
not comply with the order, but his attor
ney filed his own affidavit. Upon an 
application to liar the defendant or com
mit him for contempt,

llehl, that the attorney's affidavit was 
insufficient.

Held, also, that, rule ti being silent as 
to the method by which production may 
be enforced, if the equity rule were 
adopted, four clear days notice must tie 
given, or. if the common law rule were 
adopted, there must be personal service ; 
its neither condition was complied with, 
the summons was dismissed.

Held, also, that an application to bar 
must be made in the original cause or 
matter and not in the issue, as in this

Scmbh, it must be within the power 
of the Court to deal with disobedience 
of such an order in some way, as by 
barring the party in default. Hardy v. 
Desjurlais, 8 M.R. 401.

11. Not belonging to defendants —
Set off.

Defendants pleaded a set off, the 
items of which were contained in the 
hooks of the N.W.L. Co. Defendants 
were shareholders in the Company, and 
originally the sole owners of the stock.

Plaintiff obtained an order to examine 
the defendant Carman on his pleas, 
and gave him notice to produce the book 
containing the items of the set off, upon 
such examination. Production was re-
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Ilthl, reversing the order of Dunce. J., 
that Curman could not be compelled to 
produce the books. Bradbury v. Moffatt,
1 M R. 92.

12. Not in custody or control of 
party—Striking out defence for non-pro
duction.

A defendant should not have his defence 
struck out for non-production of docu
ments which are not in any way in his 
custody or control but are in the custody 
of the officials of an incorporated body, 
having its head office in a foreign country 
and not being a party to the action.

Kearsley v. Philips, (1882) 10 Q.B.D. 
36, and Fraser v. Burrows, (1870) 2 Q.B.D. 
024, followed. Vulcan Iron Works v. 
Winnipeg Lodge No. 122, 18 M.R. 137.

13. Privileged documents -Reports of 
officials to cotn/xiny residing accidents— 
Practice—Discovery—Examination.

1. Reports made by the employees of 
a railway company to their superior 
officers in accordance with its rules con
cerning an accident resulting in death, 
and immediately thereafter, are not 
privileged from production in an action 
against the company for damages arising 
out of the accident, if they were made in 
the discharge of the regular duties of 
such employees and for the purpose of 
furnishing to their superiors information 
as to the accident itself and were not 
furnished merely as materials from which 
the solicitor of the company might make 
up a brief, and an officer of the company 
who has made an affidavit on production 
of documents, must, on his examination 
on such affidavit, answer questions as 
to whether such reports were made, 
who received them, and how they came 
to be made, and generally furnish such 
information concerning them that the 
Court may be in a position to decide, on 
a further motion, whether they are pri
vilege! or not.

Wooley v. North London Railway Co., 
(1869) L.R. 4 C.P. 602, and Anderson v. 
Bank of British Columbia, (1876) 2 Ch. D. 
644, followed.

2. If any of the information sought 
on such examination, and to which the 
plaintiff is entitled, is not within the 
knowledge of the deponent, he must 
ascertain the facts and give the inform-

Harris v. Toronto Electric Light Co., 
(1899) 18 P R. 285, followed.

3. That the names of some of the de
fendants' witnesses would be disclosed 
if the questions were answered is not a 
sufficient reason for refusing to answer.

Marriott v. Chamberlain, (1886) 17 
Q.B.D. at p. 165. and Humphries v. 
Taylor, (1888) 39 Ch. 1). 693, followed.

4. Questions as to whether reports 
had been sent in as to the condition 
of the locomotive before the accident, 
and as to repairs thereto, must also be 
answered. Savage v. C.P.R., 15 M.R. 
401.

14. Privileged documents Reports of 
officials of company respecting acculents— 
l)iscovery—Examination—Evidence to con
tradict affidavit on production.

1. In an action for damages resulting 
from a railway accident, when negligence 
is charged, reports of officials of the com
pany as to the accident made before the 
defendants had any notice of litigation, 
and in accordance with the rules of the 
company, are not privileged from pro
duction, although one of the purposes for 
which they were prepared was for the 
information of the company’s solicitor 
in view of jiossible litigation.

Wooley v. North London Ry. Co., 
(1869) L.R. 4 C.P. 602, followed.

2. The fact that the reports sought 
to be withheld were written on forms all 
headed, “ For the information of the 
solicitor of the company and his advice 
thereon," is not sufficient of itself to 
protect them from production.

Hunter v. (i.T.R. Co., (1895) 16 P.R. 
385, distinguished.

3. When the officer of the defendants 
who made the affidavit on production 
was cross-examined uixm it and as a 
result made a second affidavit producing 
a number of documents for which he 
had claimed privilege in the first, the 
examination on the first affidavit may 
be used to contradict the statements 
in the second, although there was no 
further examination.

4. An affidavit on pnxluction cannot 
be contradicted by a controversial affi
davit ; but, if from any source an 
admission of its incorrectness can be 
gathered, the affidavit cannot stand.

Jones v. Monte Video (ins Co., (1880) 
5 Q.B.D. 556 ; Bewicke v. Graham, (1881) 
7 Q.B.D. 400, and Roberts v. Oppenheim, 
(1884) 26 Ch. I). 734, followed. Saiage 
v. C.P.R., 16 M.R. 381.
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16. Receiver — Railway ('om/tany — 
Practice.

Thr opposite party in a suit is entitled 
to the production of the books of a rail
way company, although the company 
may be in the hands of a receiver, who is 
entitled to the custody of the books and 
documents, if he has not actually taken 
possession of them.

The usual order for production was 
varied in this case by directing only that 
the books and documents be produced 
to the plaintiffs or their solicitors, on 
demand after twenty-four hours' notice 
at the company’s general offices, and 
that the plaintiffs or their solicitors be 
allowed to take copies of, or extracts 
from, such portions of the contents as 
related to the matters in question. Max
well v. Maniiobti <V A". 11". Ry. ('a., 11 
MR. 149.

See Amendment, 9.
— Examination for Discovery, 0.
— Examination or Judgment Debtor,

hi, li.
— Mandamvs, 4.
— Practice, XXVIII, 8, 21.
— Security for Costs, 1, 1.

PROHIBITION.

I. County Court, Jurisdiction of.
II. Judge in Chambers, Jurisdiction

III. Miscellaneous Cases.

I. County Court, Jurisdiction of.

1. Abandonment of excess -Costs on 
rale nisi.

The plaintiff sued in the County Court 
to recover $250 ; on tin* trial he proved 
that the debt amounted to $573. The 
defendant objected to the jurisdiction of 
tin* Court, as the claim exceeded the 
amount allowed in the County Courts 
Act, 50 V., c. 9, s. 45. The County Court 
Judge then allowed the plaintiff to amend 
by abandoning the excess over $250, and 
gave judgment for that amount.

On application for prohibition,
llehl, that, so far as jurisdiction was 

concerned, the action could not be enter
tained without an abandonment of the 
excess being made in the firs' instance, 
and that there was no power of amend
ment where this was not done.

The rule nisi did not ask for costs. 
No one appeared for the plaintiff.

llehl, that, where a rule nisi d‘*‘s not 
ask for costs, costs are not given unless 
cause be shown to the rule.

Uonyall v. Leygo, 1U C.L.T. Ucc. N. 387.

2. Abandonment of excess - i'n-
s( tthil account—Attachment.

Section 45 of the County Courts Act, 
1887, provides that "No greater sum than 
$250 shall be recovered in any action 
for the balance of an unsettled account, 
nor shall any action for such balance 
be sustained where the unsettled account, 
forming the subject matter to be in
vest igat<d, in the whole exceeds $400."

Sub-section (1) of above section pro
vide that " a claim in contract for any 
amount may be sued or pleaded as a 
set off in the County Court, provided 
the excess over $250 is abandoned .... 
Provided that in no case shall a greater 
amount than $250 be recovered in the 
County Court."

llehl, (Killam, J., dissenting), that, 
where the balance of an unsettled account 
of over $400 exceeds $250, the plaintiff 
may abandon the excess and sue in the 
County Court for and recover $250.

Per Killam, J. The section and sub
section arc inconsistent and the rule that, 
the Court being an inferior court and 
having only the jurisdiction conferred by 
statute, this jurisdiction must not be 
presumed where it is not distinctly given, 
should be applied ; and the clause, 
limiting the jurisdiction in cases of un
settled accounts to those accounts which 
originally did not exceed $400, must

Held, also, sections 40 to 45 inclusive 
of the County Courts Act, 1887, fix the 
limits of the jurisdiction of the Court, 
and in that respect control the sect ions 
relating to attachment. Douyall v. Leygo, 
7 M R. 445.

3. Acquiescence in jurisdiction —
Waiter—.1 ssets in Manitoba of mine of 
$200—Allowing service out of jurisdiction.

( i. issued a writ in the County Court of 
Selkirk against C. for breach of con
tract. C. lived in Ontario, and the 
cause of action arose there. G. obtained 
an order from the County Court Judge 
allowing service on C. out of the juris
diction, on an affidavit that C. had 
assets in Manitoba to the value of $200 
at least. C. then applied to have the 
writ and service set aside for want of
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jurisdiction, but the implication was 
dismissed. Counsel for C. attended at 
the trial and again objected to the juris
diction, but cross-examined plaintiff's 
witness. A verdict was entered tor plain
tiff. Afterwards counsel for defendant 
obtained a summons from the County 
Court Judge to set aside the verdict, 
on the grounds of surprise and want of 
good faith. On this application no 
reference was made to the question of 
jurisdiction. W hile this motion was pend
ing defendant applied to this Court for 
prohibition.

Held, that the defendant, having taken 
exception to the jurisdiction, had not lost 
his right to prohibition merely because 
he allowed the case to be tried anil judg
ment signed, es|Micially as on the trial he 
>till took exception to the jurisdiction ; 
but that, on the subsequent motion to 
set aside the judgment, there was such a 
complete acquiescence in the jurisdiction 
with full knowledge of the facts, that this 
Court should not interfere.

Held, also, that the provisions of 
section 32 of The Administration of 
Justice Act, 18S6, (R.S.M., c. 1, s. 24) 
for allowing service of writs of summons 
out of Manitoba, do not apply to the 
County Courts. Gibbins v. Chad trick, 
8 M.R. 209.

4. Discretion to order—County Court 
—I*rad ice—J u rindict ion.

Where the want of jurisdiction of an 
inferior Court does not appear on the face 
of the proceedings and the application 
for prohibition is not made until after 
the judgment or verdict in that Court, 
the applicant is not as of right entitled 
to the writ, but the Superior Court has 
a discretion to refuse it if it seems in
equitable to grant it.

In this case the objection to the juris
diction was on account of the residence 
of the defendant being in Ontario, but 
such objection was not taken in the dis
pute note although such ground of de
fence is one that should be taken thereby. 
The Judge of the County Court before 
whom the action was tried refused to 
allow an amendment setting up the ob
jection. The claim was not a large one, 
the plaintiffs had apparently gone to 
considerable trouble and expense to 
meet the defence raised in the dispute 
note, and the defendant had not accounted 
for his failure to object to the jurisdiction 
by his dispute note, or to come into
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this Court before judgment and ask for 
prohibition.

Ht hi, that under these circumstances 
the Court, having a discretion, should 
refuse the writ of prohibition.

Held, also, that the rule for prohi
bition should have been directed to t In- 
regular and duly ap|>ointod Judge of the 
County Court, and not to another Judge 
who had merely acted for the regular 
Judge at that particular trial, and who 
was now fund un officio. This objection, 
however, was not raisi-d on the applica
tion before a single Judge of this Court, 
and the Full Court did not decide whether 
it should give effect to it on rehearing, 
as prohibition was refused on the other 
grounds. Maxwell v. Clark, 10 M.R K)6

6. Discretion to order.
This action was commenced in the 

County Court of Brandon on a promissory 
note dated and payable at Winnipeg. 
In the writ of summons the defendant, 
the maker of the note, was described 
as “ of Carberry,” where he resided. A 
dispute note was filed stating that de
fendant was not indebted to the plaintiff 
as alleged.

When the case came on for trial, the 
defendant was not present or represented 
by any one. A verdict was then entered 
for the plaintiff, but as, from circum
stances connecti-d with the sendee of 
the summons, it seemed j>ossible that the 
defendant might have been misled as to 
the date of the trial, the Judge stayed 
proceedings until the next Court to 
permit him to apply to re-o|>en the case.

On the next court day, defendant ap
plied to have the case re-opened, and to 
amend the dispute note, having given 
the plaintiff's solicitor notice of his in
tention to do so, and at the same time 
he raised, although not by dispute note, 
the ouest ion of jurisdiction, claiming 
that the want of it was apparent on the 
face of the proceedings. The Judge 
re-onemxl the case and directed it to lie 
tried at the next sitting of the Court, 
allowing an amendment of the dispute 
note so as to raise some projiosed defences, 
but refu.K-d to entertain the question of 
jurisdiction, holding that defence to 
have been waived. Defendant then 
moved for a writ of prohibition.

Held, that the want of jurisdiction was 
not apparent on the face of the pro
ceedings, as then- might be a place called 
“ Carherrv " within the Judicial Divi
sion of Brandon, so far as the Court
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knew ; nnd, following Maxiccll v. Clark, 
10 M.R. 9Hi, and (lihhins v. Chadwick, 8 
M R. 209, the Court hud the discretion 
to grant or refuse prohibition, which 
should, in this case, be exercised in 
favor of plaintiff, as it was not a ease of a 
total want of jurisdiction in any County 
Court, but only a question as to which 
particular Court could entertain the 
ease. Elliott v. May, 11 M.lt. 306.

6. Non-resident defendant — Ac
quiescence ./ lulgt’s order under sec. 4S.

W here an action in a County Court 
is brought in a county other than the 
one in which the cause of action arose, 
or the defendant resides or carries on 
business, and the defendant, in applying 
for a writ of prohibition, in his affidavit 
makes the general statement “that the 
said Court has no jurisdiction to enter
tain the suit," the onus is on the plaintiff 
to shew that a judge has made an order, 
under section IS of the County Courts 
Act, 1887, authorising the suit !" be 
brought in the Court in which it was

A defendant filed a note in
the County Court, setting up a defence 
on the merits, and also expressly object
ing to the jurisdiction of the Court.

Ifcl<l, the rule is, that, when the want 
of jurisdiction arises, not from the nature 
of the subject of the suit, but because 
the defendant is not resident within the 
jurisdiction, then, if the defendant appears 
for the pur|N>se of entering into the 
merits of the suit, he cannot afterwards 
apply for prohibition ; but if he takes 
express objection to the jurisdiction, and 

s for prohibit ion, he cannot 
>e said to have t to the juris

diction. Hunk of Montreal v. Conner, 
7 M R. 270.

7. Non-resident defendant - Satire of 
objection to jurisdiction—Dispute note— 
Costs —Meritorious defence.

The plaintiff sued the defendant in a 
County Court, within the jurisdiction 
of which he did not reside and the cause 
of action did not arise. The defendant 
did not file a dispute note, but notified 
the plaintiff that he disputed the juris
diction of the Court, and intended to 
apply for prohibition if the action were 
|>ersistcd in. Notwithstanding this notice, 
the plaintiff proceeded to judgment. The 
defendant then applied for prohibition.
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Held, that the defendant was entitled 
to the prohibition with costs, although he 
did not show a meritorious defence.

Hild, also, that, when there is nothing 
on the face of the proceedings to show 
want of jurisdiction, and the objection 
arises only upon shewing the residence 
of a party and the local origin of the 
cause of action, and the facts are not 
brought forward until after judgment, 
the granting of prohibition is in the 
discretion of the Court.

Robertson v. Cornwell, 7 P.R. 297, 
followed. Rutherford v. Walls, 8 M.R. 
96.

8. Title to land -Effect of raising 
objection to jurisdiction in dispute note— 
Tans—Assessment of homestead before 
pah ut —Liability of occu/tant — Rates — 
Evulcnct —Owner or occultant.

The plaintiff, a rural municipality, 
sued the defendant in a County Court for 
the taxes on a half section of land for the 
years 1888, 188», 1800 and 1891. The 
defendant paid into court the taxes for 
1891, and defended as to the taxes for 
the other years. In his defence note, 
the defendant took objection to the juris
diction of the Court, on the ground that 
the title to land was in question. At the 
opening of the trial, the objection was 
again taken, but the Judge proceeded 
with the trial. The • defendant was 
called as a witness, and stated that he 
took up the land in 1882 as a homestead 
and pre-empt ion, but never occupied it 
more than a few weeks at a time. That 
hi1 last occupied it in 1887 or 1888 ; that 
his entry was cancelled in 1890 ; that he 
paid taxes from 1882 to 1887 ; that the 
Government allowed him to nominate a 
purchaser ; that he arranged with M. 
to buy for him ; that letters patent were 
granted to M., and that he afterwards 
repaid M. the purchase money and 
interest, and was at the time of the trial 
the owner of the land.

The plaintiff put the assessment and 
collection rolls in evidence. In the 
assessment rolls, the defendant was 
assessed as owner. In the collection rolls 
as " owner or tenant.”

Held, 1. That the assessment rolls 
were not conclusive as to the defendant’s 
liability, but that lands of the Crown 
held under stead or pre-empt ion 
entry were assessable as against the 
person so holding.

2. That the mode of describing the 
defendant in the assessment roll, whether

7

C$D

147851
990
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as owner or otherwise, was immaterial to 
his liability.

3. That, as the defendant admitted his 
liability,' no question of title was in

4. That a dispute note does not stand in 
the same |K>sition as a plea at law under 
the old practice, and that the Judge 
originally, and the Court on motion for 
prohibition, must enquire into ami de
termine the question as to whether there 
was a real dispute concerning the owner
ship of the land, upon which the liability 
of the defendant was contingent. Rural 
Mun. of South Sorjolk v. Barren, 8 
M R. 481.
II. Judge in Chambers, Jurisdiction of.

1. Powers of Judge.
A Judge sitting in Chambers has no 

xiwer to order the issue of a writ of pro- 
nbition to a County Court Judge. 11 a/su/t 

v. Lillico, ti M R. 59.
2. A Judge in Chambers has no juris

diction to entertain a motion for a pro
hibition to a County Court Judge.

Watson v. Lillico, ti M.R. 59, followed. 
lit Landsborouyh, 21 M.R. 708.

III. Miscellaneous Cases.

1. Irregularity -County Court—Juily- 
ment not delivered within period pre- 
scrilnd by County Courts Act, R.S.M 
c. 33, s. 130, as amended by s. 1 o/ c. Ü 
of 50 Vic. (At.)

Application for a writ of prohibition 
against a judgment of the County Court 
of Selkirk, entered 11th January, 1899, 
on the decision then rendered in an action 
tried in August, 1898. Defendant re
sided in Ontario and notice of the judg
ment was at once given to her solicitor

On 25th April an action was biought 
in an Ontario Division Court on the 
judgment in question, and judgment 
thereon was recovered there on 17th 
May. Notice of the application for 
prohibition was not served until 20th 
May.

field, that the provision requiring 
the Judge to announce his decision 
within tiU days is a mere matter of pro
cedure and the delivery of judgment 
afterwards is to lx* considered only an 
im'gularity ; that the projx*r remedy 
was to appeal against the judgment under 
the provisions of The County Courts 
Act ; and that in the exercise of the dis-
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cretion of the Court, under all the cir
cumstances of this case, the writ of pro
hibition should be refused, more esjxrially 
as defendant was not pn judioed b) the 
delay in rendering judgment, and it was 
shown that plaintiff did not intend to 
take any steps to enforce the judgment in 
this Province. Uoidye v. Minims, 12 
M.R. til8.

2. Liquor License Act, s. 174—
Certiorari— Procedendo—St cond summons 
on oriyinal information after conciction 
quash» d—lit turn of information to Justices 
—Justice of the Peace.

The conviction of defendant by a 
Justice of the Peace under section 174 
of the Liquor License Act of Manitoba, 
having, together with the information 
on which it was based, been removed 
into this Court by certiorari, was quashed 
on the ground that the original summons 
had not been personally served on the 
defendant, ami that she had not author
ized any jx-rson to upi>ear for her on 
its return.

At the same time the Judge who quashed 
the conviction, relying on section 895 of 
the Criminal Code, 1892, ordered that 
the information should be returned to 
tlie Justice, who issued a second summons 
ujxin it, it being too late for the prose
cutor to lay a second information in 
respect of the offence charge d.

Held, on motion for prohibition, that 
there was no author • for the return of 
the information P b . nvicting Justice 
after the quash" ’l conviction, as 
the section of ' , ui i Code referred 
to only applies .. vases where before that 
section a procedendo would have been 
issued to send back a record ; that the 
information was, therefore, not properly 
before the Justice when he issued the 
second summons thereon, and that he had 
no jurisdiction to proceed ujx>n it.

Review of eases in which a record filed 
in a superior Court upon a certiorari may 
be sent back to the inferior Court by a 
procedendo.

Ap|x*al from judgment of Bain, J., 
refusing prohibition allowed, and pro
hibition grants! without costs. Hey. v. 
Zickrick, 11 M.R. 452.

3. Preparation of Voters' Lists -
The Manhood Suffraye Registration Act, 
ti3 tV ti4 Vic., c. 25 [M.)—The Manitoba 
\'oters' Lists Act, 63 tV 64 Vic., c. 62.

A person claiming to lx* entitled to 
be registered as an elector in the Ehrtoral
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Division of South Winnipeg and to have 
had his name on the hist revised list 
of eleetors for the division applied for a 
prohibition to restrain the Board of 
Manhood .Suffrage Registrars, as con
st ituted under The Manhood Suffrage 
Registration Act, tilt tV 04 \ ic., c. 25 (XL) 
from proceeding to prepare the lists of 
voters for that constituency under the 
provisions of the Act, which they were 
about to do for the purpose of a bye- 
election then pending. On the motion 
coining on for hearing, it was claimed 
that the Board had no power to go on 
with their proceedings because, under 
wet ion 70 of The Manitoba Voters’ 
List Act, <ki A: 04 Vic., e. 62, the former 
revised lists were to be used until new 
lists had been prepared and revised 
throughout the Province, and, further, 
that, even when that was done, the Board 
were not to prepare the whole list, but 
only lists supplemental to tin- lists pre
pared under The Voters' Lists Act. It 
was contended on behalf of the Board 
that there was no power in the Court to 
interfere with a Board of that kind by 
prohibition.

HeUI, (1) That a Judge should not 
undertake to decide difficult questions 
of that kind on a summary application 
such as was made, but that the parties 
should be left to declare in prohibition 
which might still be done under The 
Queen’s Bench Act.

(2) Although the Board was about 
to prepare and revise lists of electors under 
the Ad, it could not be assumed that they 
would decide or attempt to decide what 
lists the returning officer should use at 
the coming election, or would determine 
or attempt to determine whether the vote 
of the applicant should he received or 
not in the event of his name not being 
put on tlv- list they were about to pre
pare ; and therefore the applicant could 
not say that the Board intended to take 
away any of his rights, and there was no 
necessity for an immediate prohibition.

Motion dismissed without costs. Re 
The Hoard of Manhaoti Suffrage Regis
trars for South Winnipeg, 13 M.R. 345.

4. Transcript of judgment from 
County Court Judgment thereon in 
Q.H.

The plaintiff obtained a judgment in 
a County Court by default, and then 
entered judgment in the Queen's Bench on 
a transcript of that judgment. After
wards defendant obtained a writ of pro

hibition against the County Court, and 
then moved in Chambers to have the 
Q.B. judgment set aside.

IIfid, that the Q.B. judgment de
pended on the one in the County Court 
and, prohibition having been granted, it 
must be set aside. Lahatt v. Chisholm, 
7 M R 802.

See Appeal from Order, 5.
— Costs, XIII, 21.
— County Court, I, 7, 8, 11, 12.
— Criminal Law, 1, 2.
— Magistrate.
— Municipal Elections, 5.
— Municipality, 1, 2; VIII, 3.

PROHIBITION OF SALE OF LIQUOR.

Liquor License Act, R.S.M. 1892,
c. 90, s. 68 —Ultra vires—Quashing by- 
la u— Loco l option.

It is ultra vires of a Provincial Legis
lature to empower a municipality to 
pass by-laws which have the effect of 
prohibiting the sale of intoxicating liquor 
m its territory, at least to any greater 
extent than such selling was prohibited 
in the case of Huson v. South Norwich. 
1U A.R. 343, 24 8.C.R. 155, viz.: small 
retail sales which could be forbidden 
under the police powers proper to be 
committed to municipal bodies without 
interfering with trade and oommeroe.

Under section 58 of the Liquor License 
Act, R.S.M. c. VO, the defendant mun
icipality passed a by-law forbidding the 
receiving of any money for a license, and 
under the same section and section V4 
the commissioners are forbidden to grant 
a license without evidence that the 
proper fees have been paid, whilst other 
sections of the Act prohibit the sale of 
liquors without such license having 
been obtained.

Held, that section 58, taken along 
with the other sections refeired to, must 
be construed as an attempt to confer 
UjKin municipalities the |>ower to totally 
irohibit the liquor traffic within its 
xmndaries, and that the by-law in ques
tion should be quashed.

In re Prohibitory Liquor Laws, 24 S.C.R. 
170, followed. Crothers v. Rural Man. 
of Louise, 10 M.R. 523.

This case was practically overruled by 
the decisions of the Privy Council in A.(L 
for Ontario v. .4. 0. for Dominion, [1896)
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A.C. 348, and A.G. of Manitoba v. Mani
toba License Hold<rs( Association, [1902] 
A. C. 73.

PROPERTY PASSING.

See Sale of Goods, II ; IV, 4; VI, 2, 6.
— Warranty, 2.

PROHIBITORY LIQUOR LEGISLA
TION. PROSTITUTE.

See Constitutional Law, 12. See Criminal Law, XV, 4.

PROLIXITY PROVINCE OF JUDUE AND JURY.

See Pleading, VII. See Master and Servant, I, 1.

PROMISSORY NOTE.
PROVINCIAL LEGISLATURE, 

POWERS OF.
See Accord and Satisfaction, 3.
— Bills and Notes.
— County Court, II, 6.
— Fraudulent Conveyance, 13.
— Mechanic's Lien, IX, 2, 3.
— Summary Judgment, I, 3.
— Warranty, 5.

Sec Constitutional Law.
— Foreign Court, 2.
— Law Stamps.
— Liquor License Act, 11.
— Municipality, VII, 6.
— Prohibition of Sale of Liquor.
— Solicitor and Client, I, 3.
— Winding-up, I, 3.

PROMULGATION OF BY-LAW.
PROWLING ASSIGNEE.

See Municipality, V, 2.
See Vendor and Purchaser, IV, 2.

PROOF FAILURE OF PUBLIC BUILDINGS.
See Vendor and Purchaser, VI, 17. See Mechanic’s Lien, VII, 1.

PROOF OF HANDWRITING. PUBLIC CONVENIENCE.

See Criminal Law, XVII, 11.
— Extradition, 2.

Ste Crown Lands, 1.

PROOF OF JUDGMENT.
PUBLIC DOCUMENT.

See Constitutional Law, 2.
See Interpleader, III. — Evidence, 3.

PROPERTY IN SAND AND GRAVEL 
ON HIGHWAYS.

PUBLIC HEALTH ACT.

R.S.M. 1902, c. 138, as. 32, 67, 96, 
101, 102 Liability of municipality for

See Appeal from County Court, IV. services of physician and nurse employed
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by In tilth insjtector to take care of a small-
/MX patient.

Section 67 of the Public Health Act, 
It.S.M. 1902, c. 138, which enables the 
health officer to act by removing a person 
afflicted with any infectious or con
tagious disease to a separate house or 
by otherwise isolating him, “ and by 
providing nurses and other assistance and 
necessities for him at his own cost and 
charge or the cost and charge of his 
mrents or other person or persons 
iable for his sup|iort if able to pay for 
the same, atheruisi at the cost and charge 
of the municipality,” should be read and 
construed together with sections 95, 101 
and 102 of the Act, and, by the true in
terpretation of all these provisions, |ar
sons performing services as nurses or 
furnishing necessities at the request of 
a health officer for a small-pox patient 
are entitled to be paid at once by the 
municipality, without proving that the 
parents or other persons liable are unable 
to pay for the same.

I infer section 82 of the Act, an in
spector appointed by the Government 
has the same |lowers as a health officer, 
and may exercise such |lowers without 
having first suspended or stqiersedcd the 
local health officer.

Although the Act does not distinctly 
provide for the employment of a phy
sician, yet a person who is a physician, 
and is employed to act both as doctor 
and nurse for a small-pox patient, may 
recover at least for his services as nurse, 
and .< 15 per day was not considered 
excessive for the services of so skilled a 
nurse as a physician should be, con
sidering also the special risk he ran.

Quart, whether the employment of 
a physician is not authorized by the 
words “ providing other assistance and 
necessities ” in section 67. Cameron v. 
Dauphin, 15 M.K. 578.

PUBLIC INCONVENIENCE.

See Injunction, I, 4.

PUBLIC OFFICER.

Action against Xeglect to execute 
warrant—Sheriff's bailiff not a public

The plaintiff claimed damages for the 
defendant's failure to execute a warrant

of distress issued by two justices of the 
peace under The Master and Servant's 
Act. The warrant was addressed to 
all or any of the constables or other 
|>eacc officers in the district of Carberry, 
and was handed to the defendant, a 
sheriff’s bailiff. He at first undertook 
to execute it, but afterwards on taking 
advice refused to go on with it, and re
turned it to the plaintiff’s attorney.

Ihhi, that a sheriff’s bailiff is not a 
general but a special agent of the sheriff 
who employs him, and cannot be treated 
as a public officer or as a peace officer 
within the meaning of sub-section 8 
of section 8, of the Criminal Code, 1892, 
and that the defendant had no right to 
execute the warrant entrusted to him, 
and could not be made liable for refusing 
to do so. Ijiittn v. Owens, 10 M.K. 153.

See Criminal Information.

PUBLIC PARKS ACT.

R.S.M. 1902, c. 141, 88. 39, 43, 44 -
Munici/ial Act, R.S.M. 1902, c. 110, se. 
755, 769 —Entry by Parks Hoard an land 
/-/ "-/• t" expropriation Power» of Park• 
Hoard—Right of action- Arbitration—In
junction-Construction of Statutes.

1. Section 755 of the Municipal Act, 
R.S M. 1902, e. 116, giving power to the 
council of a city to acquire by purchase 
or expropriation land for park purposes, 
read together with section 769, does 
not authorize the council to enter tqion 
the land, without the consent of the 
owner, without first taking steps to 
expropriate the land and obtain an award 
of arbitrators and paying the amount 
awarded for compensation to the County 
Court Clerk.

2. Section 44 of the Public Parks Act, 
R.S.M. 1902, e. 141, giving the Parks 
Board of a town all the powers of the 
council under the Municipal Act in regard 
to all expropriations of lands anil property 
deemed necessary to be taken or entered 
ujMin for the purposes of a park, does not 
warrant the Hoard in entering tqion land, 
or doing anything to injuriously affect it, 
without the consent of the owner, until 
after they have regularly expropriated 
and paid for the property ; and a tier son 
whose land has been thus entered iqion 
or injuriously affected has a right of 
action for damages against the Parks 
Board, and is not restricted to the remedy
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by arbitration under the expropriation 
and arbitration clauses of the Municipal 
Act.

A'orth Shore liy. Co. v. Cion, (1889) 
14 A.C. 612; parledaU v. West, (1887) 
12 A.C. 602, and Arthur v. Q.Ï.R. Co., 
(1895) 25 O.R. 40, followed.

3. Statutes which encroach upon the 
rights of the subject in respect of his 
private property, or which enable public 
corporations to take his property without 
his consent, must be construed with the 
greatest strictness : Maxwell on Statutes, 
399; Dillon on Man. ( ary., s. 603, et seg.

4. When a trespass is being continued 
and substantial damage is being caused, 
the Court will generally interfere to 
restrain the further commission of the 
trespass and may grant a mandatory 
injunction.

Kerr on Injunctions, 84, 114 ; Wright 
v. Turner, (1863) 10 Clr. 67, and ( .PM. 
v. Darke, [18991 A.C. 535, followed. Smith 
v. Public Darks Hoard of Portage Ui 
Prairie, 15 M.R. 249.

See Garnishment, V, 8.
— Illegality, 4.
— Misrepresentation, IV, 1.

PUBLIC SCHOOLS ACT.

1. Election of school trustee — AY-
glect to make declaration of office—Powers 
of insi>ector—Practice.

An inspector appointed under the 
Public Schools Act, li.S.M. 1902, is not 
authorized by section 32 of the Act or 
otherwise to inquire whether a trustee 
duly elected has forfeited his office under 
section 243 of the Act by refusing or 
neglecting to take the declaration of 
office required by section 31. Where an 
inspector undertook such inquiry and 
declared the seats of two trustees vacant 
and two new trustees were subsequently 
elected at a meeting of the ratepayers 
called by diiection of the inspector, the 
proceedings were declared null and void, 
and the plaintiff corporation held entitled 
to succeed in an action of replevin com
menced by direction of the old board 
against the two new trustees and others 
who had broken into the school building 
and taken away the furniture.

Chaplin v. Woodstock, (1886) 16 O.R. 
728, followed.

Quaere, whether defendants could re
sist the action which was brought in the

name of the school corjioration, the 
acknowledged owner of the goods, and 
whether defendants in any case could 
do more than apply to the Court to stay 
the use of the name of the corporation 
in the action on the ground that its use 
was not authorized by those who were 
lawfully the trustees. School IhstrUl of 
Youville v. Bellemere, 14 M.R. 511.

2. School taxes -Assessment—Collec
tion-Construction of statutes im fusing 
taxation.

Held, upon demurrer, 1. The rule 
that, upon the argument of a demurrer, 
only the pleadings can be looked at 
does not apply where statutes which affect 
the question raised have to be considered.

2. The power of taxation must be ex
pressly conferred, it cannot be given 
by implication.

3. There is no power given in the 
School Acts to a board of school trustees 
in a city or town, to assess, levy or cojloct 
a tax or school rate, except that given 
to levy a small rate upon the parents 
or guardians of the children attending 
school. School Trustees for the Protestant 
School District of the ( ity of Winning v.
C.P /,', 3 M i: 163

See Constitutional Law, 13.

PUBLICATION FOR ONE MONTH.

See Local Option By-Law, II, 1; V, 3.

PUIS DARREIN CONTINUANCE.

See Pleading, VIII.

PURCHASE ON MARGIN.

Sec Principal and Agent, V, 8.

PURCHASER FROM MORTGAGEE.

See Parties to Action, 7.

PURCHASER WITH NOTICE.

Sec Chattel Mortgage, IV, 1; V, 1. 
— Registry Act, 1.



967 PURCHASER WITHOUT NOTICE. 968

PURCHASER WITHOUT NOTICE.

See Breac h of Trust.
— Conditional Sale, 7.
— Crown Patent, 5.
— Equitable Mortgage.
— Fixtures, 2.
— Fraudulent Conveyance, 20, 21.
— Mortgagor and Mortgagee, V, 3.
— Registration of Deed.
— Sale of Land for Taxes, V, 2.
— Vendor and Purchaser, VI, 12.
— Warehouse Receipt.

QUALIFICATION.

Sn Quo Warranto, 1, 3.

QUANTUM MERUIT.

S<e Contract, VIII, 4; X, 2; XI, 2; XV, 9.
— Pleading, VIII, 2.
— Principal and Agent, II, R, C, E.
— Statute of Frauds, 4, 8.

QUASHING BY-LAW.

Liquor License Act, R.S.M. 1902, 
c. 101, s. 61 'I he Munici/xd Act, R.S.M. 
1902, c. 116, s. 428—Local Option by- 
low—Application to quash for defects in 
proceedings.

A by-law of a municipality requiring 
the assent of the ratepayers, which has 
in fact been submitted to them and re
ceived their assent, cannot, under section 
42N of The Municipal Act, R.S.M. 1902, 
e. 116, be quashed on application to the 
Court after one year from its passage, 
although it had not been signed by the 
reeve or sealed with the corporate seal 
and the proceedings attending its sub
mission were in other respects informal 
and defective.
In n Virion anil the Rural Municipality 

of Whitewater, (1902) 14 M R. 1M, not 
followed. R( Houghton and Rural Mun. 
of Argyle, 14 M R. 526.

See Constitutional Law, 16.
— Local Option By-Law, I, 1; V, 1, 3;

VI, 3.
— Municipality, I, 4; V, 1, 2; VII, 1, 2,

6, s; VIII, 5.
— Prohibition of Sale of Liquor.

QUASHING CONVICTION.

See Costs, XIII, 20.
— Liquor License Act, 1, 8.

QUIT CLAIM DEED.

Sec Registration of Deed.

QUEEN S COUNSEL. 

Precedence.
In the ruse of Queen’s Counsel in 

Manitoba, where their patents are of 
even date, in the absence of any express 
provision as to their respective priority 
of rank contained in the patents, and of 
any other guide in determining the ques
tion, the order of precedence which they 
had as members of the Bar in Manitoba 
before the patents were issued and ir
respective of them must prevail. In the 
Matter of Hit Majesty's Counsd, 8 M.R.

QUESTIONS FOR JURY.

See False Imprisonment, 3.

Malic ious Prosecution, 5. 
Negligence, I, 2.

QUO WARRANTO.

1. Municipal election - Quo’warranto 
after statutory proceedings.

Held, 1. The Court will not readily 
grunt leave to file a quo warranto after 
proceedings taken under the statute 
lave been dismissed.

2. Can a ratepayer who is not an 
elector be the relator in quo warranto 
proceedings ? Quaere.

3. The evidence as to want of quali
fication shewed that the respondent was 
assessed for a sufficient amount. There 
was an affidavit that there was a fi. fa. 
lands in the sheriff’s hands for $06,000 
against the respondent ; that the attorney 
who issued the writ informed the deponent 
that nothing had been paid upon it. 
There was not, however, any certificate 
from the sheriff, or any evidence of
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inquiry from him ; nor was there any 
evidence as to Ji. fa. goods in the same 
case, or the existence of goods sufficient 
to pay it. Held, that there was no 
sufficient evidence of want of qualifi
cation.

4. An affidavit of a person who said 
that he was present at a meeting of 
Council and saw the respondent take 
ilir oath uf office without tne declaration 
of qualification, and that he has reason 
to believe that he, the respondent, has 
never made the declaration of quali
fication, is insufficient. The affidavit 
should show that the de|>onent was 
present during the whole meeting of 
the Council.

5. On an application for quo uarranto 
tin* utmost strictness of proof is required. 
Reg. v. Calloway, 3 M.R. 297.

2. Civil or criminal proceeding -
Kiny's Hindi Ad, R.S.M., 1902, c. 40,

82, NuU I
Quo warranto procmlings to test the 

right of a |>erson to hold a seat as school 
trustee arc purely civil proceedings and 
an application for leave to file an inform
ation by way of quo warranto for such a 
purpose is properly made by notice of 
motion and not by rule nisi.

The Crown side of the Court of King's 
Bench referred to in Rule 1 and section 
92 of the King's Bench Act is only that 
part of the business of the Court which 
it gets by virtue of the Dominion legis
lation in the Criminal Code. Tuttle v. 
Quesnel, 19 M.R. 20.

3. Qualification of relator—Relator 
put forward by real prosecutor.

An application for leave to exhibit an 
information by way of quo uarranto to 
unseat a person as school trustee should 
be dismissed if the relator is a person 
not really interested in the matter com
plained of but merely put forward as a 
nominal relator by the real prosecutor 
because of the latter's want of quali
fication to be such relator.

Rex v. Dates, (1767) Burr. 2120 ; 
King v. Carry, (1X37) 6 A. A: E. X10, 
and Reg ex rtl. Stewart v. Starulish, (18X4) 
6 O.R. uis, followed.

A member of tin* board who voted for 
payment of the account of a brother 
member for wood supplied for the school 
would not be qualified to be relator in 
process lings to unseat the latter by reason 
of such payment. Rex el rel. Tuttle v. 
Quesnel, 19 M.R. 23.

RAILWAY COMMISSIONERS FOR 
CANADA, BOARD OF.

Making order of, a rule of Court
Railway Ad, RS.C. 1900, c. 37, s. 46— 
Vagueness and uncertainty in language of

^ An order of the Board of Railway 
Commissioners for Canada requiring a 
railway company to put a highway 11 in 
satisfactory shape for public travel " 
should not be made a rule of this Court 
undo* section 16 <>f tin- Railway Act, 
R.S.C. V.KM), c. 37, on the application 
of the municipality interested, because 
the wording of it is too vague and un
certain to permit of its enforcement 
afterwards if made such a rule.

A Court of Equity would not decree 
specific performance of an agreement 
couched in such vague tenus and the cuses 
are analogous.

Taylor v. Codington, (1855) 7 De 
G.M. & G. 328, referred to. Strathclair 
v. C.X.R., 21 M.R. 555.

See Injunction, I, 3.
— Railways, V, 5; VIII, 1; XI, 4

RAILWAYS.

1. Arbitration.
II. Baggage of Passengers.

111. Common Cakriehs.
IN'. Crossings and Cattle Guards.
V. Expropriation.

MI. Fire Started by Sparks from 
Locomotive.

VIII. Negligence.
IX. Power to Mortgage or Pledge 

Railway.
X. Receiver.

XI. Miscellaneous Cases.

I. Arbitration.

1. Appointment of arbitrators by
Judge Cersona designata—Cower to re
scind order making appointment—Railway 
Act, R.S.C. 1906, r. 37, #. 196.

A Judge in exercising the power con
ferred by section 196 of the Railway Act, 
R.S.C. 1906, c. 37, to ap|w>int arbitrators 
to assess the compensation to be paid to 
the owners by a railway company for 
land compulsorily taken, acts as persona 
designata, and, after making the appoint
ment, he is functus officio and has no
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jurisdiction to rescind the order of ap
pointment, even if it is shown that such 
order had been made without juris
diction.

( '.I*. It. v. Little Seminary of St. There ne, 
lb S.C.R. 6U6, followed. lit Chambers 
and C P U., 20 M.R. 277.

2. Costs liaüway Art, R.S.C. 1906, 
c. 37, s. 199—Taxation Fees of arbitrator 
who resigned /tending the arbitration.

Application by the Railway Company 
under section 199 of the Railway Act, 
R.8.C. 1906, c. 37, to have its costs "i 
an arbitration to determine the amount 
of compensation to be paid for land taken 
taxed by the Judge, the board of ar
bitrators having awarded only the sum 
previously offered by the company.

Mr. Johnson, one of the arbitrators 
first appointed, resigned before the award 
was made and a new arbitrator was 
appointed in his stead. The owner took 
up the award, paying the fees of all the 
arbitrators but Mr. Johnson, who came in 
on this application and asked that his 
fees be paid.

Held, that he could have no relief 
on this application, but must be left to 
his remedy, if any, against the owner by

In taxing the costs of the arbitration 
under the statute, the Judge acts min
isterially and cannot decide anything 
as to the right to costs.

Ontario it Quebec liy. v. Philbrick, 
(1880) 12 S.C.R. 288, followed. Black- 
wood v. C.N.R., '-ii MR. 161.

II. Baggage of Passengers.

1. Implied contract to carry Action 
by owner of goods or Ins assignee, neither 
being the passenger— What included in 
term “ itersonal baggage"—Negligence— 
Loss of baggage,

1. Only the passenger or his assignee 
can sue a railway company on the implied 
contract with a passenger to carry safely 
his personal baggage arising from his 
having purchased a ticket for his eon-

(ireat Xorthern liy. v. Shepherd, (1852) 
8 Ex. 30 ; Gamble v. G.W.R., (1865) 24 
U.C.R. 109, and Beecher v. Great Eastern 
liy., (1870) L.R. 5 Q.B. 241, followed.

2. If the action were founded in tort 
and it was shown that the goods were 
lost through the defendant's negligence, 
the owner of the goods, though he was not 
the passenger, could sue.

Mcux v. Great Eastern Ry. Co., [18951 
2 (j.B. 387, followed.

3. In the absence of proof of negligence, 
the passenger can only recover for per
sonal baggage lost, and only on clear 
evidence that such were contained in 
the missing pieces.

4. In the case of a married woman 
travelling with infant children to join 
her husband, the husband’s clothing, 
household effects and the clothing of 
grown up daughters cannot be classed 
as personal baggage.

Md'affrey v. C.P.R., (1884) 1 M.R. 
350, followed. Cullan v. C.X.U., 19 
M.R. 141.

2. Liability as carriers or ware
housemen Baggage left at station— 
Pleading—l km urrer.

Held, 1. It is the duty of the railway 
company, in regard to the baggage of 
a passenger which has reached its.destin
ât ion, to have the baggage ready for de
livery upon the platform,at the usual place 
of delivery, till the owner, in the exercise 
of due diligence, can call and receive it ; 
and it is the passenger’s duty to call for 
and receive it within a reasonable time ; 
if he does not so call for and receive it, 
it is the company’s duty to put it into 
their baggage room and keep it for him, 
being liable only as warehousemen.

2. The question whether the con
signee of goods carried as freight, or a 
pn-ssenger taking luggage with him, has 
in a particular case applied for the goods 
or luggage within a reasonable time 
after their arrival, is a question of fact 
to be determined in each case from cir
cumstances.

3. Whether it is to be considered 
ordinarily as a matter of law to be the 
duty of the passenger by railway train 
to call for his luggage before leaving 
the station, and whether in case of his 
failing to do so or to make any arrange
ment about it, the company becomes 
merely warehousmen of it, Quirrc.

4. On the hearing of a demurrer the 
Court will look at the whole record and 
not merely at the particular pleading 
demurred to ; and ordinarily, although 
such pleading be bad in law* if that to 
which it is pleaded also he bad, judgment 
will be given against the party demurring. 
But, when the same pleading which is 
bad, and is demurred to, is pleaded at 
once to two former pleadings, one of 
which is good and the other bad in law, 
judgment will be given in favor of the
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party demurring, notwithstanding the 
defect in his former pleading, for the 
pleading demurred to being had in part 
must be taken as wholly bad.

5. To an action for losing luggage the 
company pleaded as follows: “For 
a tenth plea to the said declaration the 
defendants say that they did safely 
carry the said luggage from the said city 
of Emerson to the city of Winnipeg, 
to their station at the said city of W inni
peg, but the plaintiff left the said railway 
train and said station without calling 
for his luggage or taking the same, and 
that, after waiting a reasonable time 
for the plaintiff to call and take away 
his luggage, and the plaintiff not having 
called within said time for or taken 
the said luggage, tin* defendants stored 
the same in the station baggage room 
of the defendants, which was a reasonably 
secure place to put and keep the sanie, 
and without any charge to the plaintiff 
the defendants kept and stored the 
luggage for the plaintiff ; and, while the 
luggage was in the baggage room waiting 
for the plaintiff to call, the said baggage 
room with all its contents including the 
luggage was burned without any default 
or negligence on the part of the defend
ants ; and the plaintiff did not call for 
the said luggage until after its destruction 
by fire as aforesaid, whereby and for no 
other cause the said luggage became lost 
to the plaintiff.”

Held, a good plea.
ti. To this plea the plaintiff replied 

as follows : “ And for a third replication 
to the eighth, ninth and tenth pleas of 
the defendants the plaintiff says that, 
on the twenty-third of February last 
>ast, in company with his sister of whom 
le had charge, he left Portland in the 

.State of Maine as a passenger by rail 
from that city to the city of Winnipeg 
with the luggage in the declaration 
mentioned ; and the plaintiff travelled 
continuously from the one city to the 
other ; and the plaintiff, while at the city 
of Minneapolis on the line of route 
between Portland and Winnipeg, made- 
enquiries from the baggage-master of 
The St. Paul, Minneapolis «S: Manitoba 
Railroad, being one of the railways 
over which the plaintiff was carried on 
his journey, ami the plaintiff was in
formed by the said baggage-master that 
his said luggage was not being carried 
on the same train with himself ; and 
the plaintiff when he had completed his 
journey, above mentioned immediately

974

on his arrival at Winnipeg looked in at 
the door of tin- baggage car of the train 
on which he had travelled for the purpose 
of finding his said luggage, but did not 
see the same although the interior of 
the car was sufficiently clear to allow 
him to see it if it had been there ; and 
the plaintiff then looked around the 
station platform in the immediate vicinity 
of the baggage car but could not see his 
said luggage ; and then the plaintiff, 
relying oil the information received 
from the said baggage-master and on 
the result of his said search at Winnipeg 
station, as above described, did not 
apply to any officer of the defendants 
for the said luggage, but within a reason
able time thereafter to wit on the day 
following In- made application to the 
proper officer of the defendants for his 
said luggage, but the same was wholly 
destroyed."

Held, bail on demurrer. Brown v. 
C./'.tf., 3 M R. 496.

3. Liability as carriers or ware
housemen Loss of baggage.

Held, 1. A Railway Company is liable 
for the loss of a passenger’s ordinary 
travelling baggage, but not for such 
articles as window curtains, blankets, 
cutlery, books, ornaments, Ac, even 
when these are packed with the baggage 
for which they arc liable.

2. When goods remain at the station 
at which a passenger alights, but it does 
not appear that the Railway Company 
has charged, or is entitled to charge, 
for storage, the Company is not liable 
as warehousemen. McCaffrey v. ('.I*.It., 
3 M R. 350.

III. Common Carriers. '

1. Delivery of goods to carrier —
Admission by agent.

Plaintiff sent by S. a box of goods to 
defendants’ station at W. to he carried 
to Y. at V. S. saw several men working 
at defendants’ freight shed and told 
one of them he had brought a box for 
Y.; the man told him “to bring it in 
and put it there,” and S. put it where 
he was told. He gut no receipt. The 
Ixix was lost. Plaintiff then went to 
the station at W. and saw the man 
already referred to, who admitted that, 
he got the box but could not say what 
he had done with it.

HeUl, that whether the goods were 
to be carried at the risk of the consignor
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or of the consignee was a question for 
the jury, and the Court would not dis
turb their verdict.

Held, that the admission of the man, 
whom plaintiff saw, was not admissible 
as evidence against the defendants, and 
iis it was the onlv evidence of delivery, 
the plaintiff should be non-suited. Young
v. c.rit., 1 m.r. 205.

2. Loss of goods through negli
gence Ij088 of U'hedt ship fini Ip/ mil inn/ 
—/tailway Act, ISSN, s. 24(1, «-«. 3 Weights 
and Minsures Act, H.S.C., r. 104, s. 21

Manitoba drain Art, l'.HX), {!)), r. 39, 
8. 9 Inilorsemenl of bill of lading.

1. When it clearly appears that the 
loss of goods shipped by railway must 
have been caused by tin* negligence or 
omission of the railway company or its 
servants, the company is precluded 
by sub-section 3 of section 24(1 of the 
Railway Act, 1888, from relying on a 
condition of the bill of lading exempting 
it from liability for any deficiency in 
weight or measurement.

MrM,lion v. dT.lt., (1880) 1(1 S.C.R. 
543, followed.

2. The certificate of a weighmaster 
under section 9 of The Manitoba drain 
Art, 1900, being only prima facie evi
dence of the weight of grain in a car, 
may be rebutted.

3. The indorsement of a bill of lading 
to a bank for collection, though it passes 
the property in the goods, does not 
prevent the shipper from bringing an 
action in respect of the loss of the goods, 
if he still has an interest in them.

Leggett on llills of Lading, (12(1 ; Brill 
v dT.lt., (1880 ) 20 r.C.C.I* 440, and 
(.11. I\‘i/. ( o. v. luigge, (1885) 15 (j.lt.l). 
(125, followed.

4. Section 21 of The Weights and 
Measures Act, R.S.C., e. 104, does not 
apply to a contract for carrying wheat 
by the carload, although the number 
of bushels in the car had been ascertained 
by bag measurement.

Man Hobo Electric <fc das Co. v. derric, 
(1887) 4 M.R. 210, and Macdonald v. 
('orrigal, (1893) 9 M.R. 284, distinguished. 
Ferris v. C \.It, 15 M.R. 134.

3. Negligence Liability as warehouse
man Satire of arriral of goods—Reason
able time.

The plaintiff's claim was for tin* loss 
of goods shipped to him at Emerson 
over the defendants’ railway, which were 
destroyed by fire while still in the car.

The car arrived at noon, and the station 
agent immediately gave verbal notice 
to a drayman, according to the usual 
custom, that there* was some freight to 
be delivered. The plaintiff had been 
accustomed to have his goods delivered 
by the drayman. He was out of town 
that afternoon, and received no other 
notice of the arrival of the goods. The 
car was left standing near the elevator, 
and was burned during the* following 
night. It was supposed the fire origin
ated in the furnace of the elevator.

Held, that under the circumstances 
the customary notice to the drayman 
was sufficient notice to the plaintiff of 
the arrival of the goods, and that a 
reasonable time had elapsed for such 
notice to reach the plaintiff, and for him 
to remove the goods ; that the transitas 
was at an end and the liability of the 
defendants as common carriers had 
ceased before tin* fire took place, and 
that the evidence did not warrant tin* 
finding that the defendants had been 
guilty of negligence in leaving the car 
where they did, and that therefore they 
were not liable for the loss of the goods 
in question. Burdelt v. 10 M.R.

4. Action for non-delivery of goods
—Condition indorsed on shipping bill— 
Liability of carrier.

In an action brought for non-delivery 
of sawn lumber delivered to defendants 
at 1*. to be carried by them to It., de
fendants pleaded a condition indorsed 
on the shipping bill, as follows: “ That 
the company will not be n*sponsible 
for any deficiency in weight or measure 
of grain, in bags or in bulk, nor for loss 
or deficiency in the weight, number or 
measure of lumber, coal or iron of any 
kind carried by the car load.”

The evidence shewed that the lumber 
was loaded at 1*. and that a portion 
of it was not delivered at It. There was 
no evidence as to how tin* loss occurred.

Held, 1. That by the Statute 42 Vie., 
c. 9, s. 25, s-s. 4, tin* defendants were 
precluded from setting up the indorsed 
condition, when a loss is charged as 
happening through their own negligence.

2. That, in the absence of evidence, 
th<* non-delivery might be assumed to 
have arisen from misdelivery to some 
other person, or from the actual use of 
the property by the defendants for their 
own purposes, in which cases the condition
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would bo no protection. Hairy v.
C.r.it., 1 M R. 210.

5. Non-delivery of goods —Liability 
of Railway Company on carriers.

1'luint iff delivered certain goods to 
i he Grand Trunk Railway for carriage 
to Winnipeg. Defendants in the course 
of transit received the goods and wore
•aid freight charges over their line.
defendants delivered the goods at Winni

peg to a cartage company to be deli
vered to plaintiff, but some of them were 
not so delivered.

//</</, defendants liable. Roach v. 
c.r.it., 1 MR. 15S.

6. Smuggled goods — ' liy reason of the 
railway."

The statutory limitation of actions 
for “ damages or injury sustained by 
reason of the railway’’ does not apply 
in an action, either contract or tort, for 
damages for non-delivery of goods de
livered to the railway for carriage.

To a declaration against a carrier for 
non-delivery defendants pleaded that the 
goods had, prior to the delivery to the 
carrier, been forfeited to the Crown for 
non-payment of customs dues,

Held, not a valid defence.
A carrier pleaded a lien for tolls, 

to which plaintiff replied that he was 
ready ami willing and within a reasonable 
time offered to pay the tolls, and re
quested delivery, but defendants ne
glected and refused to deliver and thereby 
discharged plaintiff from tendering the 
tolls.

Held, bad on demurrer. White v. 
c.r.u., ti M R. 109.

IV. Ckoshingh and Cattle Guards.

1. Approaches.
Where a railway company has crossed 

a highway, the duty of the company 
is not merely to provide a crossing upon 
which the rails do not rise more than one 
inch above, or sink one inch below the 
level ; but it is also the company’s duty 
to construct and maintain such approaches 
as may be necessary to enable jtersons 
using the highway to avail themselves 
of the crossing.

Therefore, where a railway company 
laid a plank 14 feet long outside the 
rail, and did not grade the road up to 
the plank at one end of it, but left tbl
ends of the ties exposed,

Held, that the company was liable 
for an accident occurring to the plaintiff's 
mule, by reason of the whifHetree catching 
U|>on one of these ties. Moaay v. C.r.it., 
3 M R. 209.

2. Cattle guards Accident — Lia
bility of Com/siny—Contributory negli-

Act ion for the value of a cow, killed 
by defendants’ locomotive. A boy was 
in charge of the cow but it ran away and 
got on the track through the cattle guards 
being full of snow.

Held, defendants liable, rhillips v.
c.r.it., 1 MR. 110.

3. Omission to ring bell or sound
whistle The Railway Act, lKKX,
29, s. 2, «-«. (y), and *. 250 —Contributory 
negligence—II ighway crossing.

1 The word “ highway ” in section 
250 of The Railway Act, 1SXX (D), 51 
Vic., e. 29, requiring a bell to be rung 
or a whistle sounded by a railway loco
motive engine on approaching a crossing 
over a highway, means a public highway, 
which is so as of right.

Semble, the question whether there is 
a public highway at any point is one which 
a County Court is precluded by s-s. (d) 
of section 59 of the County Courts Act, 
R.8.M., c. 33, from trying.

2. Where a trail or way over a railway 
track is used by the public by invitation 
or license of the Railway Company, a 
person crossing the track upon the same 
is bound to -observe reasonable precau
tions to avoid injury by trains ; and, 
where the evidence shows that he has 
not done so, he cannot recover from the 
Company for such injuries without prov
ing that they were immediately caused 
by the negligence of the Company's 
servants only.

Quære, whether the failure of the person 
in charge of a locomotive to ring a bell 
or sound a whistle or observe other 
precautions on approaching such a cross
ing constitutes actionable negligence.

Cotton v. Wood, (1K60) H C.H.N.S, 568, 
and H i ir v. C.r.it., (1H89) Hi A.R. 1(H), 
followed. Royle v. C.N.R., 14 M R. 275.

V. Expropriation.

1. Acceptance of amount offered by 
Company -Itaihmy Act, 1903, *. 159.

Under section 159 of The Railway Act, 
1903, if the owner of land sought to be 
expropriated by the railway company
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does not iMT(*pt the offer of the railway 
company within ten days, the company 
may at onc<; proceed to liavi- the amount 
of the compensation payable determined 
bj arbitration ; but the owner may 
accept the offer at any time after the 
expiration of ten days if in the meantime 
the company lias taken no further pro
ceedings, and such offer and acceptance 
will constitute a binding contract be
tween the parties upon which the owner 
may proceed in an action to recover the 
amount offered. liennelto v. C.P.R., IS 
MR. 13.

2. Appeal from award of arbitrators
—Interest on amount awarded—Railway 
Act, R.S.C. 1906, r. 37, ss. 192-214.

1. Upon an ap|R*al, under section 209 
of the Railway Act, R.S.C. 1900, c. 37, 
from an award of arbitrators deter- 
mining the compensation to be paid to 
an owner for the compulsory taking of 
his lands by a railway company, the 
Court will not. assume the function of 
the arbitrators and make an independent 
award, but will rather treat the matter 
as it would an appeal from the decision 
or verdict of a Judge, and the award 
will not be disturbed, unless the ar
bitrators manifestly erred in some prin
ciple in arriving at their conclusion.

2. Interest on the amount awarded 
should not be added by the arbitrators, 
especially in a case where the claimant 
remains in possession of the property 
until after the date of the award.

3. It is proper that the claimant should 
be allowed the actual value of the pro
perty to him, and not merely the market 
value as on a sale.

4. The arbitrators are not bound to 
allow ten per cent, extra on the amount 
of the compensation for the compulsory 
taking, although that is frequently done, 
and the Court will not interfere with 
their refusal to allow such percentage. 
Re Canadian Northern Railway and 
Robinson, 17 M.R. 396.

3. Appointment of sole arbitrator
—“Op imite iHirty,” meaning of—Eli
de nee by affidavit.

The Railway Company having served 
on both the owner of the land and the 
mortgagee the notice and certificate 
prescribed by sections 140 and 147 of 
The Railway Act, *>l Vic. (I).), c. 29, 
the owner refused the sum offered and 
notified the Company of the name of

her arbitrator, but the nortgagee gave 
no such notice.

Held, that, under section lot) of the 
Act. the Company was entitled to apply 
to have a sole arbitrator appointed, as 
the mortgagee should he treated as an 
" opposite party ” within the meaning 
of that section.

After giving notice to the Company of 
the name of her arbitrator, the owner 
sold and conveyed the property to another 
person. The land had been brought 
under The Real Property Act and on 
the certificate of title issued to the pur
chaser there was endorsed a memorandum 
of the deposit in the Land Titles Office 
of the Minister’s certificate and the plan 
and book of reference.

Held, that the purchaser must be 
deemed, under section 14Ô of the Act, 
to have had notice of the expropriation 
proceedings and was bound by them.

Evidence in support of an application 
under section lf>0 of the Act may be by 
affidavit. Re C.P.R. and Batter, 13 M.R. 
200.

4. Compensation for lands injur
iously affected -Danger to children— 
Statutes Retroactive Expropriation — 
Appeal from award — Parties.

After an award and before the ex
piration of the time for appeal, a statute 
came into operation amending the pre
vious provisions respecting appeals.

Held, that the new statute applied 
to the case.

A statute provided that a notice of 
appeal from an award should be given to 
all interested parties.

Held, that the notice was sufficient 
if signed by the attorney of the party 
appealing.

Such a notice need not be served upon 
the arbitrators.

Service of such a notice upon the 
cashier of a foreign corporation is suffi
cient service.

The promoter of a railway had power to 
expropriate land making compensation 
" for the value of the land taken, and 
for all damages to land injuriously affected 
by the construction of the railway,” 
with a proviso for setting-off the in
creased value of the lands not taken, by 
reason of the passage of the railway 
through or over the same, “against the 
inconvenience, loss '-r damage that might 
be suffered or sustained by reason of the 
company taking possession of, or using, 
the said lands or grounds as aforesaid.”
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A jfortion of certain lands having been 
taken by the railway,

Held, 1. That the compensation should 
be the difference between the value of 
the land as it existed before, and of the 
remaining portion after the construction 
of the railway.

2. That inconveniences arising not only 
from the construction, but from the 
operation of the railway, such as noise, 
ringing of bells, smoke and ashes, might 
be included in the estimate.

3. Danger to children and others 
should not be included.

I'pon appeal to the Court in banc,
Ihld, that compensation was correctly 

allowed for depreciation in the value 
of the land not taken, occasioned by the 
anticipation of the subsequent operation 
and user of the railway on the land taken.

I’er Killam, J.—The appeal having 
been limited to a part of the order, the 
respondent could not attack the other 
part of the order in arguing the appeal.

her Bain, J.—That evidence of an 
arbitrator as to whether, in estimating 
the compensation, he hud taken into 
consideration matters which were not 
within his jurisdiction, was admissible. 
Re Scott tfc Railway Commissioner, 6 
MR. 193.

6. Possession before payment of 
compensation Railway Ad, R sc., 
1906, c. 37, 8. '217—Hoard of Railway Com- 
missioners, jurisdiction of.

An order of the Board of Railway Com
missioners for Canada giving leave to u 
railway company to construct an ex
tension of a spur truck and authorizing 
the expropriation of the necessary land 
is conclusive, unless reversed on appeal 
to the Supreme Court, us to the right 
of the company to expropriate the land 
and construct the extension, and the fact 
that the owner of the land is luma fide 
proceeding to appeal to the Supreme 
Court from such order would not justify 
a delay in grunting a warrant, under 
section 217 of the Railway Act, R.S.C., 
1900, c. 37, to put the Company in jk>8- 
session of the required land before pay
ment of the compensation, as that section 
makes it the duty of the judge to grant 
the warrant on affidavit to his satis
faction that immediate possession is 
necessary.

Such a warrant should, however, not 
be granted unless there is some urgent 
and substantial need for immediate action 
n the interest of the railway itself or

of the public, and it is not sufficient to 
show that the interests of an individual, 
whose proj»erty would be reached by the 
spur line when built, urgently cull for 
such construction in order that he may 
profitably carry on his business on such 
property.

Kingston and Pembroke Ry. Co. and 
Murphy, (1886) 11 1\R. 304, and C.P.R 
v. Little Seminary of Ste. There.se, ( 1HM9) 
16 S.C.R. at p. 617, followed. Re C.N.R. 
and lilackwiHul, 20 Sl.R. 113.

6. Possession before proceedings for 
expropriation -Railway Act, 1903, ss. 
152-171—Right of action where land 
entered ui>on by ruilu'ay company before 
eiproirriation oroccedings begun.

The filing of a plan, profile and book of 
reference; under The Railway Act, 1903, 
showing the land required for the railway, 
does not warrant the; company in taking 
jMissession of it before proceedings for 
expropriation are commenced, unless by 
agreement with the owner ; and, if such 
!>os8C8sion is taken, the company is a 
trespasser, and the owner is not limited 
to the remedy by arbitration provided 
by the Act, but may proceed by an 
ordinary action at law against the com
pany. Wicher v. C.P.R., 16 M.R. 343.

VI. Fences.

A. Negligence or Company.
B. Negligence ok Owner or Animals.
C. Obligation to Fence.

A. Negligence ok Company.

Accident Liability of Coniftany.
Action for the value of an ox, killed 

by defendants’ locomotive. The animal 
was on the prairie close to the track. 
The engineer reversed the engine and 
whistled, but, before the train could 
be stopped, the animal, having got on 
the track, was run over and killed.

Held, 1. That the evidence did not 
disclose such negligence as would entitle 
the plaintiff to recover.

‘2. That, where the land adjoining the 
railway is unoccupied, the company is 
not bound to erect fences at that part of 
their line. AfcFie v. C.P.R., 2 M.R. 6.

B. Negligence ok Owner or Animals.

1. Liability for animals killed on
track -.4 nimals at large through negli-
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(/cnee of owner—Obligation to fence—Rail- 
way Art, R.S.C. llMJti, c. 38, ss. 254, 2S4, 
427.

1. When it is proved that animals 
killed by a train of a railway company 
had been allowed to go at large- on a 
public roiul through the negligence or 
wilful act or omission of the owner or 
his agent and, in consequence thereof, 
got upon the right of way through a 
defect in the railway fence, sub-section 4 
of section 237 of the Railway Act, UK)3 
(s. 294 of c. 37 of R.S.C. 11404»> protects 
the Company from any claim for damages, 
although the Company had failed to 
observe the requirement of section 199 
(now 204; by neglecting to keep the fence 
along the right ot way m proper repair.

Murray v. C.P.R., (1907) 7 W.L.lt. 50 ; 
linker v. C.P.R., (1900) 7 Can. Ry. Cas. 
20, and liourassa v. C.P.R., (1906) 7 
Can. Ry. Cas. 41, followed.

2. Said section 237 deals completely 
with the question of animals at large- 
getting upon the railway track and being 
killed or injured and, therefore, section 
204 (now 427), being only of general 
application, cannot be interpreted so 
as to make the Company liable in 
a case in which, by section 237, 
it is expressly relieved from liability.

i low ell, C. J., dissenting. Clayton v. 
C.N.R., 17 M.R. 420.

2. Liability for animals killed on
track Railway Act, R.S.C. 1900, c. 
37, s. 204, 6-,s 4 and 5 Construction of 
statutes .\eyligmce or wilful act or oniis- 
suoi of owner of animals yt ttiny at large.

I lie liability of a railway company, 
under sub-sections 4 and 5 of section 
-''.'I ..I the Railwa) Act, R.8.C. 1900, c. 
37, for damages in the case of animals 
at large killed or injured by a train is 
not limited to territory where the com
pany is by section 254 obliged to erect 
suitable fences, and the company can 
only escape such liability by showing 
that the animals got at large through the 
negligence or wilful act or omission of 
the owner or Ins agent or the custodian 
of such animals or his agent.

The Railway Act of 1903 changed tin- 
law in this respect.

Hank of England v. Vagliano, [1891J 
A.C., per Lord llerschell at p. 144, 
followed as to the interpretation of a 
statute intended to be a code of law on 
the subject referred to.

Arthur v. Central Ontario Ry. Co., 
(1906) 11 O.L.R. 537 ; Bacon v. G.T.R.,

(1906) 12 Ü.L.R. 196 ; Uhu v. G.T.R., 
(1906) lb. 592 ; Camilla rs v. C.P.R. Co., 
( 1906) 16 M.R. 323, 39 8.C.R. 251, and 
Hecker v. C.P.R. Co., (1906) 7 Can Ry. 
Cas. 29, 5 West.L.R. 569, followed.

The plaintiff had for two years been 
accustomed to turn his horses out of 
the stable in the winter to go without 
halters to a watering trough about fifteen 
yards away and driving them back to 
the stable after drinking. On the oc
casion in question the plaintiff and his 
hired man were carrying out the usual 
routine when three of the horses after 
drinking, without their noticing it, walked 
off in tlie direction of the road instead of 
returning to the stable. When the 
fourth had finished drinking it started 
to walk after the others. The plaintiff 
observed this and immediately tried to 
intercept the horses, but tlv* three escajM-d 
and, although the plaintiff followed them 
up at once and did his best to recover 
them, they eventually got on to the 
defendants' railway track and were killed 
by a train on a bridge.

Ilchl, that the plaintiff was not guilty 
of negligence or of any wilful act or 
omission in the matter so as to disentitle 
himself to recover. I‘arks v. C.S.R. 
Co., 21 M.ll. 103.

C. Obligation to Fence.

1. Cattle killed by train.
A railway company is under no obli

gation to erect fences along their line 
where the land adjoining is unoccupied.

Cattle* straying upon the line across 
such unoccupied land are trespassing 
and, if injured there by accident without 
negligence, tin* railway company is not 
responsible.

In such case the onus as to negligence 
is upon the party asserting it.

Plaintiff’s cattle, having been in his 
yard at nine o’clock one evening, were 
discovered about ten o’clock the next 
morning lying wounded alongside the 
defendants’ line of railway—one had a 
hind foot mashed up," and one had 
“ a big gash in her leg. ’

Held, That it could be fairly inferred 
that the injury was causi-d by an engine 
or cars running upon the defendants’ 
railway, and under the control of the 
defendants’ servants.

In such a case the presence of certain 
employees of the railway at the killing 
and cutting up of the cattle or even their 
participation in these acts would not



985 RAILWAYS.

establish any liability of the company. 
McMillan v. Manitoba <fc N.W.k., 4 
M.R. 220.

2. Adjoining Owners.
The liability of a railway company to 

fence arises by statute only. There 
is no common law liability to fence, either 
as respects the highway, or as respects 
adjoining proprietors.

A statute provided that, “ When a 
Municipal Corporation for any township 
luus been organized, and the whole or any 
portion of such township has been sur
veyed and sub-divided into lots for 
settlement, fences shall be erected and 
maintained on each side of the railway 
through such township,” &c. ; and further 
that, “ Until such fences and cattle-guards 
are duly made and completed, and if 
after they are so made and completed 
they arc not duly maintained, the com- 
>any shall be liable for all damages done 
jy its trains and engines to cattle, horses 
and other animals not wrongfully on 
the railway and having got there in 
consequence of the omission to make, 
complete and maintain such fences and 
cattle-guards as aforesaid.”

(a) Held, that, having regard to the 
current of previous legislation, the lia
bility of the railway to fence existed only 
in favor of the owners or occupants of 
lands adjoining the railway. Westboume 
Cattle Co. v. The Manitoba <t X.W'.R., 
6 M R. 553.

(a) Recent legislation has altered this. 
—Ed.

3. Adjoining land, where animals 
might properly be Permission of mi ner 
of land continuous to railway—Liability 
for animals killed on railway track.

The plaintiff's horses were being win
tered on his own land adjacent to the 
property of his father, through which 
the defendants’ railway ran. In March, 
1893, the horses strayed along a private 
road across the father's land, through a 
broken gate on this road, and on to the 
railway track, where they were killed by 
a train of the defendants.

According to the evidence of the plain
tiff and his father, the latter had several 
times in previous years given the plaintiff 
I>crmission to pasture and water his 
stock on the father’s land, or to allow 
them to run there, but there was no 
special permission asked or given for 
that winter, nor was there sufficient
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evidence of a general permission for the 
plaintiff to allow his stock to run there.

Held, that it could not be said that 
the horses got upon the railway track 
from land where they might properly be, 
and therefore the defendants were not, 
under The Railway Act of Canada, 
51 Vic., c. 29, s. 194 (as amended by 
53 Vic., c. 28. e. 2) and m 196 and 198, 
liable for the loss.

Westboume Cattle Co. v. \f. it .V.1V. 
liy. Co., 6 M.R. 553, followed. Ferris 
v. C.P.R., 9 M R. 501.

Not followed, Carruthers v. C.P.RA 
16 M.R. 323.

4. Death of animal not actually 
struck by train or engine Railway 
Act, s. 194, s-s. 3, as re-enacted by 53 Vic.,

. 2.

Under sub-section 3 of section 194 of 
The Railway Act, as re-enacted by 53 
Vic., c. 28, s. 2, a railway company is 
not liable in damages for the death of 
an animal which, having got on the track 
through a defective fence, is frightened 
by a train and then runs into a barbed 
wire in another part of the fence and is 
so cut by the barns that it dies.

The damage to the animal cannot 
be said to be “ caused by any of the Com
pany’s trains or engines,” unless the ani
mal is actually struck by the train or

¥)icta of the Judges in James v. Grand 
Trunk Ity. Co., (1901) 1 O.L.R. 127,31
S.C.R. 420, and decision in Wins/war v. 
The Accident Insurance Co., (1880) 6 
Q.B.D. 42, followed. McKellar v. C.P.U., 
14 M.R. 614.

6. Adjoining land Obligation to fence 
right of way—Railway Act, 1903, s. 199,

1. Under section 199 of the Railway 
Act, 1903, a railway company is required 
to erect and maintain fences suitable 
and sufiicicnt to prevent cattle from 
getting on the railroad from udjoining 
land which is cultivated and settled on, 
although not inclosed.

2. The words *' not improved or settled, 
and inclosed,” in sub-section 3 of that 
section, describing lands in respect of 
which the company is not required to 
fence, should either be construed to 
mean not improved and not inclos<d, 
or not settled and not inclosed,” or should 
be read with the comma put after the 
word ” improved,” instead of after the
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word “ settled,” thus, "not improved, 
or nettled and inclosed,” ho that, either 
way, the obligation to fence existh as 
to land that ia either (l) improved, or 
(2) aettled and inclosed. Drcyir v. 
C.AM., 15 M R. 380.

Not followed, ScfuUenltery v. C./'./i., 
Ill M R. 154.

6. Adjoining land Obligation to fence
lia it ira y Art, 1903 (D), s, 199, s-s. 3.
IHiler aub-seetion 3 of section ltK) of 

the Railway Act, 1903 iD), a railway 
company in not required to fence off 
lands on either side of the right of way 
unless they are inclosed, as the plain 
meaning of the words " not improved or 
settled, and inclosed ” is the same as 
if they were " not improved and inclosed, 
or not settled and inclosed.”

Dreyer v. t'.S.R. t o., (1905) 15 M R. 
380, not followed. Sc/allenbcry v. C.P.R., 
10 M.R. 154.

7. For the protection of others 
than the lawful occupants of adjoin
ing lands Railway Act, 1903 (U), .is. 
199 and 237.

Voder sections 199 and 237 of The 
Railway Act, 1903, the obligation ol a 
railway company to fence oil its right 
of way is a duty which it owes to the 
public at large and is not imposed upon 
it solely for the benefit of the occupants 
of the lands adjoining the right of way ; 
and, therefore, the owner of animals 
which, without negligence on his part, 
escape from his enclosed pasture into a 
highway, thence into a neighbor's held 
adjoining the right of way of a railway 
company, and thence through an ojiening 
in the fence along the right of way on 
to the railway track, and which are then 
killed by a train of the company, is en
titled to recover against the company for 
the loss, when the company has neglected 
to place a gate at such opening.

hiimm v. C.P.R., (1901) S O.L.R. OSH, 
and Uanm x.G.T.U., (1900) 7 O.W .It 753, 
followed.

Et ms v. C.P.R., (1894) 9 M.R. 501, 
not followed. Curruthcrs v. C.P.R., 10 
M.R. 323.

Allirnntl, 39 S.C.R., 251.

8. Injury to crops caused by cattle 
straying from railway line not fenced

Railaay Act, R.S.C. 1900, c. 37, ss. 
254, 427.
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The duty of a railway company to 
provide, under section 254 of the Railway 
Act, R.8.C. 1900, c. 37, fences and cattle 
guards suitable and sufficient to prevent 
cattle and other animals from getting 
on the railway, is prescribed only to 
jrotect the adjoining land owners from 
oss caused by their animals being killed 

or injured on the track ; and, notwith
standing the general language of section 
427 of the Act which gives a right of 
action to any one who suffers damages 
caused by the breach of any duty pre
scribed by the Act, an adjoining owner 
whose crops are injured by cattle straying 
on to his land from the railway track, in 
consequence of the absence of fences and 
cattle guards, has no right of action 
against the railway company in respect 
of such injury.

James x. C.T.R., (1901) 31 8.C.R. 420, 
Garris v. Scott, (1874) L.R. 9 Kx. 125, 
and McKeUar v. < .P.R., 1904 11 M I: 
014, followed. Winterburn v. Edmonton 
Ry.Co., (1908) 8 W.L.R. 815, not followed.

Richards, .1. A., dissented. Hunt v. 
G.T.P., 18 M.R. 003.

9. Animal getting on track through 
open gate at farm crossing \on-suit 
— New action.

If a gate in the fence at a farm crossing 
of a railway is left open by the person 
for whose use the crossing is provided or 
any of his servants or by a stranger 
or by any person other than an employee 
of the company, the company is relieved 
by section 295 of the Railway Act, R.8.C. 
1900, c. 37, from the liability imposed 
by sub-section 4 of section 294 to com
pensate the owner for the loss of an animal 
at large, without his negligence or wilful 
act or omission, getting upon the railway 
track through such gate and killed by

FUuvUing v. drawl Trank Ry. Co.» 
(1900) 0 Can. Ry. Cas. 47, followed.

Per Perdue, J.A. Some negligence 
or breach of statutory duty on the part 
of the railway company in respect of 
such gate would have to be shown to 
rentier the company liable in such a case.

Per Howell, C. J. A.—If railway 
fences or gates are torn down or get open 
by the action of the elements or by some 
accident or default not caused by the act 
of man, and an animal thereby gets ujK>n 
the track and is killed, none of the ex
ceptions in section 295 would apply



RAILWAYS.089

and the company would lx> liable under 
sub-eection 4 of section 204.

Non-nuit ordered, reserving right to 
plaint iff to bring another action. Atkin 
v. t'./'./d., is M R. til7

VII. Fihe Started by Sharks from 
Locomotive.

1. Contributory negligence Action 
for injury to land out of the jurisdiction— 
Hail way Act, RJS.C. 1006, c. 37, #. 208 — 
Evidence.

The plaintiffs' premises, adjoining the 
defendants’ railway, were discovered to 
be on fire about five minutes after the 
tassage of one of the defendants’ trains 
muled by two engines up a heavy grade. 
It was proved that the wind at the time 
would have carriwl any sparks from the 
engines directly towards the premises 
and that it is usual for engines, under 
such circumstances, although well and 
properly equiptied, to throw off sparks 
and cinders. The evidence also satisfied 
the trial Judge that it was in a high degree 
improbable that the fire could have been 
caused in any other way, although no 
negligence in the operation of the trail 
was shewn and no one saw any spark*

Held (1 ) The evidence warranted the 
Judge's finding that the fire had been 
caused by sparks from the locomotives.

Tait v. C.V.R., (1006) 16 M.R. 391, 
followed.

(2) 'Hie plaintiff was entitled to a 
verdict for the amount of the damage 
to the contents of the building caused 
by the fire, under section 29K of the 
Railway Act, R.S.C. 1906, e. 37, which 
makes the Railway Company liable 
for losses caused by fire started by a 
locomotive " whether guilty of negli
gence or not.”

(3) No contributory negligence on the 
part of the owner, unless it is wanton or 
such as amounts to fraud in increasing the 
risk of fire, is available as a defence.

Vaughan v. Tuff l'ale Ity. Co., (1858) 
3 II. & N. 743 ; ( ampbell v. Mtiinyor, 
(1889) 29 N IL ti l l ; Jaffrey v. T.G. & li. 
Ry. ( o., (1S74) 23 l*.( '.( ML 560 ; McLaren 
v. Canada (entrai, ( 1882) 32 U.C.C.P. 
341 ]Uoinn v. Roston <!• A.R. Co., (1901 ) 
61 N.K.R. 142 ; Matthew* v. Missouri 
Pacific, (1897) 14 8.W.R. 802 ; and 
Mathews v. St. Louis «V S.F. Ry. Co., 
(1893) 24 8.W.R. 602, followed.

(4) The plaintiffs could not recover 
for the damage to the building caused by
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the same fire for want of jurisdiction in 
the Court, as it was part of the realty 
which was in another Province, and the 
title to it was in issue in this action.

Rrereton v. C.V.R., (1898) 20 O.R. f>7, 
and Uritish S.A. Co. v. Companhin de 
Mocambique, [1893) A.t*. 002, followed. 
Winnipeg (hi Co. v. C.S.R., 21 M R. 
274.

2. Evidence of cause of fire Joinder 
of plaintiffs having se/tarate causes of action 
arising out of sante event—King’s Reach 
Act, Rule 218—Costs.

If it apfiears from the evidence that 
there was no other jmssible cause for 
the starting of a prairie fire near a railway 
track than sparks from a passing loco
motive, the proper conclusion to be 
drawn is that a railway company is 
liable, notwithstanding that the sparks 
must have carried the fire an unusual 
distance and that no evidence was given 
as to the condition of the smokestack 
and netting at the time.

A number of plaintiffs joined in the 
Tait case presenting separate claims fur 
losses by the same fire which plainly 
ap|>eared by the statement of claim, to 
which the defendants tiled a statement 
of defence without having moved to 
strike out any of the claims.

Held, without deciding whether Rule 
21s of the King's Bench Act justified the 
joinder of plaintiffs in this case, that it 
was too lute to take the objection of mis
joinder at the trial.

A deduction was ordered to be made 
from plaintiffs’ counsel fees for the trial, 
because considerable time was taken up 
in proving title to the projiertv destroyed 
which the defendants had not bi-en asked 
iu admit, and which would be presumed 
from mere possession as against tort 
feasors. Tait v. C.V.R. ; Rain v. C.V.R. ; 
Kellett v. C V.R., 16 M.R. 301.

3. Right of company to benefit 
of insurance against same loss
Action by insured against insurer after 
recovery of judgment against railway 
company.

This was an action to'recover from an 
insurance company the amount of a 
|)olicy against loss by a fire caumni by 
sparks from a railway locomotive. The 
plaintiff had recovered judgment against 
the railway company fur the amount of 
his loss under section 298 of the Railway 
Act, which judgment had been paid less 
the amount of the policy sued on. The
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last paragraph of t hat section, as amended 
by 9 Edward Vll, c. 32, s. 9, is us follows :

“ Provided further that the Company 
shall, to the extent of the com])ensalion 
recoverable, be entitled to the benefit 
of any insurance effected upon the pro
perty by the owner thereof. Such in
surance shall, if paid before the amount 
°f mmpensation has been determined, be 
deducted therefrom ; if not so paid, the 
policy or policies shall be assigned to 
the Company, and the Company may 
maintain an action thereon.”

Held, that the statute did not of its 
own force vest the policy in the railway 
company and that, unless it had demanded 
an assignment, the plaintiff was not 
bound to give it and might maintain 
an action against the insurance company 
upon the poney.

Cor/tor at ion of Oldham v. Haul: of 
England, 119041 2 Ch. 710, distinguished. 
1{anting v. Western vies Co. ; Banting v. 
Law Union tV Crown Mortgage Co. 21
M.ll. 142.

VilI. Neolioence.

1. Condition requiring notice of 
claim for damage to goods Railway 
Ad, 1903, ». 214, s-s, 3, s. 27.'».

A condition in a shipping bill providing 
that there should be no claim for damage 
to goods shipped over a railway unless 
notice in writing and the particulars of 
the claim are given within thirty-six 
hours after delivery, if it has been ap
proved by order or regulation of the 
Hoard of Railway ( ommissioners of 
Canada under section 275 of the Railway 
Act, 1903, is binding upon the shipper 
even if negligence on the part of the 
railway company is proved, notwith
standing the language of sub-section 3 
of section 214 of the Act enacting that, 
" subject to the Act,” the company 
shall not be relieved from an action 
by any notice, condition or declaration 
if the damage arises from any negligence 
or omission of the company or of its 
servants, as both sections of the Act 
must It read together.

C.T.R. v. McMillan, (1889; 10 S C R. 
•r»43, and Mason v. O.T.H., (1875) 37 
r.C.R. 103, followed. Hayward v. 
C.N.R., 10 M R. 158.

2. Engine moving backwards in 
railway yard without man in front 
to warn pedestrians Contributory nc-
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gligence— Use of Ml and whistle—Tres
passer, right of action for injury to.

Under section 270 of the Railway Act, 
R.S.C. 1900, c. 37, as amended by 9 
A: 10 Edw. YU, c. 50, s. 7, it is only 
when a train is passing or about to pass 
over or along a highway that the railway 
company is required, in case the train 
is not headed by an engine moving for
ward in the ordinary manner, to station 
a man on that part of the train, or of 
the tender if that is in front, which is 
then foremost, to warn persons standing 
on or crossing or about to cross the track, 
and section 274 of the Act, requiring the 
use of the bi ll and whistle, should be 
interpreted as limited in the same way.

The plaintiff’s husband, an employee 
of the defendant company, while pro
ceeding through the railway yards on 
business of his own, stepped off the 
track on which he was waljung, in avoid 
an approaching express train, and stepped 
on to another track, when he was struck 
and killed, at a point which was not near 
any highway crossing, by a yard engine 
moving reversely without any person 
stationed on the part of the tender which 
was foremost. There was a path be
tween the two tracks on which the de
ceased might have walked safely.

Held, without a finding on the evi
dence as to whether or not the bell of 
the yard engine had been rung, that the 
defendants were not liable, as they had 
not been guilty of any negligence and 
the deceased was guilty of contributory 
negligence in going upon the other track.

Semble, the deceased had no right to 
be where he was at the time of the acci
dent and was therefore a trespasser : 
Deane v. Clayton, (lKl7i 7 Taunt. 489, 
and Jordin v. Crump, (1847) S M. «V \V. 
782, and no action was maintainable 
without evidence of intention to injure. 
Skuluk v. C.K.R., 20 M R. 242.

3. Failure to blow whistle and ring 
bell on approaching crossing Rail
way Act, 1903, c. 58, s. 224—Onus of 
proof as to existence of by-law of munici- 
ixdily—New tried—Evidence by 'affidavit.

Action for damages for the killing of 
ilaintiff’s horses at a highway crossing 
>y an engine of the defendants.

The learned trial Judge did not think 
it necessary to decide, upon the con
flicting evidence, whether the whistle 
had been blown as required by section 
224 of the Railway Act, 1903, but he
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found that the bell Imd not been rung and 
the defendants had, therefore, been' 
guilty of negligence. He was, however, 
inclined to believe that the plaintiff's 
driver had been guilty of contributory 
negligence in not looking out for the 
engine. The action was dismissed on 
the ground that the plaintiff had not 
proved that there was no by-law of the 
city prohibiting the blowing of whistles 
and ringing of Ix-lls because, under that 
section, if such a by-law was in force, 
the whistle should not be blown nor the 
bell rung.

Ihhi, on appeal, that, U|xm the plain
tiff filing an affidavit proving the non
existence of such a by-law, there should 
be a new trial, as the evidence strongly 
indicated negligence and there was no 
jxisitive finding of contributory negli-

(futrre, whether the onus was on the 
plaintiff to prove the non-existence of 
such a by-law.

Semble, the trial Judge might properly 
have allowed such proof to have been 
made bv affidavit. Pedlar v. ('. A'./V., IS 
M il. .Vif>.

4. Failure to blow whistle and ring 
bell Liability for ucci'lnit at hn I cross my

Uaihray Act, ILS.C. 1900, c. 37, s. 
271 ™( ’uiUributory negliyi nee.

Two of the plaintiff's teams driven by 
his servants were approaching the level 
crossing of the highway with defendants’ 
railway. The drivers were on the look
out for trains but saw and heard nothing 
and proceeded to drive across the track 
when a train struck and killed one of 
the teams and damaged the wagon and 
harness.

The engineer and fireman both swore 
that the whistle had been sounded as 
required by section 274 of the Railway 
Act, R.S.C. 1900, c. 37 ; but they did not 
claim that the bell had been rung as that 
section also required. The two drivers 
swore that they did not hear the whistle. 
The defendants also contended that the 
drivers should have seen the headlight 
of the engine and therefore were guilty of 
contributory negligence, but there was 
some evidence that the headlight might 
have been obscured at the moment by 
escaping steam.

Ih hi, that the plaintiff was entitled 
to a verdict for the amount of his loss. 
Pedlar v. f. X.H., 20 M R. 295.

994

6. Limitation of time for action -
l{niltcay Act, H.S.C. UN Hi, r. 37, s. 306— 
Demurrer -Damage» sustained by reason 
of the construction or operation of the rail-

Thc statement of claim alleged that 
the plaintiff was employed by the de
fendant company as a laborer and as 
such took part in blasting and in thawing 
frozen dynamite for that purpose under 
the order and directions of the defendant’s 
roadmaster. that lie was injured by an 
explosion of such dynamite, and that the 
defendant was a railway company ow ning 
and operating lines of railway within 
the Province and was guilty of negli
gence in certain particulars specified.

II' hi, on demurrer, that these allega
tions did not of themselves show that 
the action was one to recover damages 
for injury sustained by reason of the 
construction or operation of the railway 
within the meaning <>f section 3()t> of the 
Railway Act, R.S.C’ 19t 6, < 
therefore barred by the lapse of one year 
from the date of the injury. Anderson v. 
C.X.U., 20 M R. 19.

6. No platform Station i rounds no 
lighted.

The plaintiff was a passenger on de
fendants' train from Winnipeg to 
I Moraine. The train arrived at IMor- 
aine at 10.30 p.m. The night was dark 
and the station grounds were not lighted. 
There was no platform on which to alight, 
but the ground was smooth and level. 
A braketnan came with a lantern, carried 
out the plaintiff’s valise and assisted 
her to alight. The lowest step of the 
carriage was 20 inches from tin* ground. 
Before assisting her to alight, the brake- 
man placed the lantern on the ground. It 
cast a light 20 or 30 feet around. In 
alighting, the plaintiff injured her knee 
and was eonqielled in consequence to 
abandon her employment as cook in a 
hotel at I Moraine. It appeared at t la- 
trial that the plaintiff's knee had been 
weak for sometime previously and that 
she had been affected with synovitis in 
a sub-acute form. She did not tell 
the braketnan of this weakness of the knee.

In an action brought for this injury,
Held, that the defendants were not 

guilty of negligence which should render 
them liable for the injury and that, if 
there was any negligence at all, it was 
attributable to the plaintiff in not telling



RAILWAYS. 91 Hi99.1

tin* brnkeman of her feeble and delicate 
knee. Medium!/ v. C.!*./{., 7 M R. 151.

Distinguished, Guay v. C.S.li., 15 
M R 275.

7. Passenger alighting from train 
where no platform Obliyohon to in
form conductor of /ihysinil condition.

If there is a platform at a railway 
station, the railway company is bound 
to bring tin* passenger ear of a train 
stopping there up to the platform to 
permit passengers to step down on it in 
alighting, or to provide some other safe 
means for passengers to alight.

Robson v. A".A'. Ry. Co., ( INTO) 2 Q.B.D. 
85, followed.
The plaintiff was a passenger on one of 

defendants' trains. On stopping at the 
station where she wished to get off, the 
train was left so that the ear, in which 
the plaintiff was, stood entirely behind 
the station platform. The conductor 
having offered plaintiff his hand to assist 
her in alighting, she took it and jumped 
to the ground, three feet below. The 
ground at that point sloped slightly 
downward.' from the track and was 
slippery with snow or ice. The plaintiff 
received serious injury in consequence 
of the jump. She was two months 
advanced in pregnancy, was very unwell 
foi the next six days and then had a 
miscarriagi, from which she suffered 
great weakness for a considerable time, 
l'laintiff did not know at the time she 
jumped that there was a platform at the

Held, (1) The defendants were liable 
in damages for the injury suffered by 
plaintiff, as the conductor had been 
guilty of negligence.

(Jii'bt Cintrai Ry. v. Lortii, (1893) 
22 S.C.K. 331 i, and Curry v. C.P.R., 
(lssiti 17 O.R. t>5, distinguished.

(.2) The plaintiff was not bound to 
disclose her pregnancy to the conductor, 
so that he might know that special care 
was necessary in aiding her to alight.

Mediumy v. C.l'.R., (1890) 7 M.R. 
151, distinguished, duo y v. C.X.R., 
15 M R. 275.

IX. Rowi-;it to Moutoaok on Plkdge
It A MAX AY.

1 Lien on railway, equipment and 
land grant I’artos to action.

The plaintiff’s bill alleged that the 
defendant company was a duly incor
porated company, with its head office at

Ottawa, Ontario ; that the plaintiff 
entered into an agreement with the 
defendant company to build and equip 
fifty miles of the railway in Manitoba 
for £200,000, which the company agreed 
to pay him ; that he built and equipped 
the fifty miles of the railway according 
to the terms of the agreement ; that under 
the terms of the agreement he was en
titled to a lien on and to hold possession 
of the fifty miles of the railway and the 
franchise, rolling stock, land grant, &<•., 
as security for the amount due him, 
and that in .September, 1891, there was 
due him over 8000,000. It also alleged 
that lie obtained a judgment by consent 
in Ontario, by which it was declared 
that lie had a lien on the railway, land 
grant, <Yc. for 8022,220, and it was ordered 
that the defendant company should, 
within six months, pay the said sum 
with interest ; that the judgment also 
declared, at the request oi plaintiff, 
that certain specified amounts of the 
said sum should be paid to certain named 
third parties, and the fund was charged 
with these payments as a first charge ; 
that the defendant made default in pay
ment, and the plaintiff obtained a second 
judgment in Ontario to enforce the first 
judgment ; that by this judgment it 
was ordered the company should pay the 
8022,220, and should forthwith deliver 
up possession of the railway, land grant, 
<Vc. to the plaintiff, and the company 
was perpetually restrained from selling 
or negotiating the bonds of the company, 
making and issuing bonds, and from 
dealing with the land grant. The bill 
prayed amongst other things that the 
company be ordered to pay the $022,220 
and interest, and forthwith to deliver 
possession of the said railway, rolling 
stock, Are., and that it be restrained from 
interfering with the plaintiff in his pos
session thereof; and also that the company 
be restrained from alienating or encum
bering the railway, land grant, Are., 
and from issuing bonds, Are.

The defendants demurred to so much 
of the bill as sought payment of the money 
to persons other than the plaintiff, and 
to so much of the bill as sought to obtain 
an order for delivery of the possession 
of the railway, Ace., on the ground these 
third persons wire necessary parties to 
the suit. It. also demurred for want of 
equity to so much of the bill as sought 
to restrain the defendants from alienating 
or otherwise disposing of the railway, 
land grant, rolling stock, iVc.
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Held, that, at this stage of the pro
ceedings, the third parties did not appear 
to hi- necessary parties, and that, if it 
should prove to be necessary at the 
hearing, a di.-crec could be made saving 
their rights.

//</</. also, that the clause in the con
tract giving the plaintiff a lien and first 
charge on the fifty miles of railway, 
land grant, rolling stock, &c., until he 
was paid, was intru vins. A railway 
company has a general power to give 
securities for purposes within the seojM- 
of tin- jiower conferred upon the company 
to construct and operate the railway, 
unless this power is expressly negatived 
in the Act of Incorporation, ami express 
power to borrow and give specified 
securities will not exclude the general

Bickford v. Grand Junction Railway 
Cumjtany, 1 .S.C.It, 696, followed.

CharUbois v. Great A .11. Central Rail
way Company, 9 M.R. 1.

2. Ratification of contract Bond*— 
Raining money— Validity of bonds wrongly 
charging land grant.

The president of a Railway Company, 
purjiorting to art on behalf of the Com
pany, entered into a contract with certain 
contractors for the construction of forty 
miles of road. By the contract, bonds 
to double the amount of the moneys to 
be secured were to be deposited in a 
bank to secure to the contractors payment 
of a portion of tin* price of Un- construc
tion of the railroad.

The president afterwards agreed that, 
in default of payment within a limited 
time, the contractors should take the 
bonds in payment at fiftv cents on the 
dollar.

Two years after the bonds were de
livered to the contractors, the Company 
filed a bill repudiating the contract and 
asking that tne bonds In- declared null 
and void.

It appeared that the defendants had 
obtained a judgment at law against 
plaintiffs for a large amount on the con
tract, in which action lhe Company had 
set up as a defence that the contractors 
had accepted the bonds in payment, 
that the plaintiffs had begun an action 
then pending on the contract against 
defendants, claiming damages for non
completion of work, that an Act of 
Parliament had been pass«*d in the in

ti-rest of the Company, which recited 
the construction ami completion of the 
work, and that «luring two years no 
steps had been taken to repudiate the 
contract or to question the presidi-nt's 
authority, and that the Company hail 
taken poss«-ssion of and the bem-fit of 
the work.

Held, 1. That the Company must 
be tak<-n to have ratified the contract.

2. That the Company could not take 
tin- benefit of a part of the contract and 
r«-pudiate it as to anothi-r part.

The Act of Incorporation gave the 
directors power to “ issue ami s«-ll or 
pli-dge all or any of the said bonds for 
the purjM>sc of raising money for the 
proseeution of the saitl undertaxing.”

Held, that the expression. " raising 
money, should be given a liberal con
struction, and that using the bonds in 
the way above mentioned was really 
a raising money for tin- prosecution of 
th«- undertaking.

A by-law of tin- Company authorized 
tin- president of the Company to “ sell 
or pledge the same at such price or prices 
and upon such terms ami considerations 
as he shall see fit.”

Held, that, in the absence of evidence 
that more favorable terms could have 
been made, the president, in thus agreeing 
to give the contractors bonds at fifty 
cents on the dollar instead of cash, was 
only disusing of them at such price 
ami on such terms as he could.

The Company by its Act of Incorpor
ation had power to issue bonds which 
should “constitute a first mortgage and 
preferential lien, oharge, claim and pri
vilege upon the >aid railway constructed, 
and u|nm its Government land grant 
to be earned, and the undertaking.” 
By an amending Act the words, “ and 
upon its government land grant to be 
earned,” were struck out. Subsequently 
the Company issued bonds which pur- 
ported to charge the land grant of the 
Company.

Semble, that the Company had no 
power to charge the land grant to be 
earned, but,

Held, that, assuming the bonds not to 
be a valid charge upon the land grant, 
they- were not on that account void, but 
were valid as to the rest of the property 
chargeiI ami as evidence of debt. The 
Winnipeg d* Hudson's Bay Railway Co. 
v. Mann, 7 M.R. 81.



RAILWAYS. 1000IKK)

X. Receive».

1. Borrowing money on pledge of 
future revenues - I'rinr incumbrances.

The plaintiffs, ns judgment creditors 
of the defendant Company, having ob
tained a decree for the appointment of 
a receiver of the railway, and a receiver 
having been appointed who was in pos
session of the property, joined with the 
defendants in an application for an order 
authorizing the receiver to borrow on 
the security of the railway and its earn
ings, in priority to all other charges 
thereon, a large sum of money required 
to pay working expenditure. Certain 
bond-holders having a first incumbrance 
and charge upon ISO miles of the railway 
and its revenue's, who were not parties 
to the suit, were notified of the applica
tion and opposed the making of the 
order. It was contended on behalf 
of the applicants that the bond-holders’ 
lic-n did not attach upon revenues re
quired for working expenses.

Held, that the question whether it 
«lid or not couhl not be decided in this suit, 
and that an order authorizing the loan 
as desired could not be mode without 
showing on its face that it would not 
insure a security which would take pre- 
cedcnce over the claim of the bond
holders. Allan v. Manitoba A AMV./f., 
10 M R. 1 VA.

2. Working expenses of railway
“ Working ex/>endilurc."

The railway «if defendants being in 
possession of a receiver and manager, 
whose duties, as d«-finc<! by the order 
appointing him, were to receive- anil 
manage the railway projierty anil assets, 
tu operate, carry on ami superintend 
tin- said railway, to ri-ei-ive tin- revi-nuc, 
to pass his accounts from time to time, 
ami pay into court whati-ve.r balance 
shouhl be fourni «lui- from him after pay
ing tin- expenses of operation and man
agement of the said railway, the dc- 
fi-iulants applied for payment, by the 
receiver or out of moneys paid into court 
by him, of the salary of the secretary «if 
llii- Company, ilin-ctors’ fe«-s, expenses 
of an office for the Company anil of 
meetings of directors, etc.

Held, that these matters had nothing 
to <lo with the operation and managemi-nt 
of the railway, and that the receiver 
«•oulil not be authorize«l to pay them.

Held, also, that, as by another order 
all proceedings had been stayed exci-pt

such as might be necessary in connection 
with the management of the railway 
by the ri-ci-iver, no application for pay
ment of such expenses out of the money 
in court could be entertained pending 
the stay of proceedings.

The term “ expenses of operation and 
management " in the Court order should 
not be given the extended meaning of 
the term “working expenditure," as 
defined in s. 2, s-s. (x), of The Railway 
Act, .‘-I Vic., c. 29. Charlcbois v. Great 
AT.IV. Ity. Co., 11 M R. 135.

X1. Miscellaneous Cases.

1. Compensation for land injur
iously affected, though not en
croached upon by work 11 inni/ieg 
Charter, 1 A 2 Kdw. 17/, c. 77, s-s u) 
added to s. 70S by s. 15 of 3 A- 4 /:’«/»•. 
I II. - 64.

\\ h<-r<* the statute under which a claim 
was made for «lamages to land, causcil 
by the construction of certain works ami 
tin* closing up of «-ertain streets, piovidcd 
that any advantage which tin- teal 
estate might di-live from tin- contemplated 
works should b«* deducted from the sum 
estimated for «lamage done to the land 
in arriving at the compensation to be 
paid, and it was found that tin* detriment 
to tin* claimant’s prop«*rty caused by 
the closing of the streets was more than 
offset by the advantage accruing to it 
from the construction «if the works ; it

Held, that the claimant could not 
recover anything in respect to such 
det liment.

//</«/, also, that, even if tin* detriment 
to tin* claimant’s land should alone be 
considered, In* is not <*ntitl«*il to com
pensation by leason only that lie is, 
w the construction of a public work, <!«*- 
priver! of a mode of ivaching an adjoin
ing distiict from his lainl and is obliged 
to use a substituted route which is less 
convenient, if the const ciation
in tin* value of his property is general 
to the inhabitants of tin* particular 
locality affected, though his property 
may be depreciated more than that of 
any of the others. The claimant in 
such a cast* would have no light of action 
at common law, and therefore his land 
was not injuriously affected within the 
meaning of the statutes, the test in such 
cases being, would the complainant have 
a right of action if the work had been done 
without statutory authority?

691^74
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King v. McArthur, (1904) 34 S.C.R. 
570, followed.

Chnmlterlain v. Wat End Ac., Ry. Co., 
(1863) 2 H. A- S. 017 ; Metro/tolilan v. 
Mar Carthy, (1874) L.R. 7 E. * 1. App. 
243 ; Caledonian Ry. Co. v. Walker's 
Trustas, (1882) 7 A.C. 250, and /«*c 
Tate, and Toronto, (1005) 10 O.L.R. 050, 
distinguished. Re Shraggc and City of 
Winnipeg, 20 M R. 1.

2. Limitation of time for com
mencing action Injury received while 
working at icehouse for railway comftany— 
11 hat included in word " railway ” as 
used in section 300—Railicays subject 
to Dominion Legislation Workmen's Com
pensation for Injuries Act, R.S.M. 1002, 
f. 178—Distinction between rights of 
action arising under the Railway Act, 
and those given by the Common Law or 
Provincial legislation, as respects the 
limitation of time for commencing suit— 
Railway Act. R.S.C. 1006, r. 37, s. 2 (21) 
and s. 300.

1. An injury caused by the defective 
state of a scaffold being used in the con
struction of an ice house for the use of 
a railway company is not one “ sustained 
by reason of the construction or operation 
of the railway," within the meaning of 
section 300 of the Railway Act, R.S.C. 
1906, c. 37, and therefore an action to 
iccovcr damages for such injury is not 
barred by that section by the lapse of

Ryckman v. Hamilton, etc. Ry. Co., 
11905] 10 O.L.R. 419, and C..\.R. v. 
Robinson, [1910] 43 S.C’.R. 387, followed.

2. The limitation of time prescribed 
by section 300 relates only to actions 
against railway companies provided for 
in the Railway Act itself, and was not 
intended to apply to actions the rights 
of which exist at Common Law or under 
Provincial legislut i< >n.

3. Dominion railways are subject to 
Provincial legislation on the relations 
In-tween master and servant, such as The 
Workmen’s Compensation for Injuries 
Act, unless the field has been covered 
by Dominion legislation ancillary to 
Dominion legislation respecting railways 
under the jurisdiction of Parliament, 
and sub-section 4 of section 306 qualifies 
its main clause and excludes its operation 
where i hr injury complained oi comes 
within the jurisdiction of, and is specially 
dealt with by the laws of, the Province 
in which it takes place, provide! such 
laws do not encroach on Dominion powers.

C.P.R. v. Roy, [1902] A C. 220, dis
tinguished.

Canada Southern v. Jackson, (1890) 
17 S.C.R. 325, followed.

Per Camehox, ,1. A. Although the 
definition of the word “ railway " in 
paragraph (21) of section 2 of the Railway 
Act would seem to include the ice house 
in question, yet that is subject to the 
qualifying provision “ unless the context 
otherwise requires,” at the beginning 
of section 2, and the context in section 
306 does otherwise require. Sutherland 
v. C.N.R. Co., 21 M R. 27.

3. Sale of railway under mortgage -
Jurisdiction win re /tart of railway is outsiilt 
the Province Priority of working ex {tenses 
of whole railway over mortgage of /tart.

The plaintiffs, being first mortgagees, 
in trust for bond holders, of a section of 
the defendants' railway line 180 miles 
in length, of which a small |>ort ion, 9] 
miles in length, was outside of the Pro
vince, together with certain chattel 
property, took proceedings for a sale of 
the property and the ap|K)intment of a 
receiver, interest being in arrears on 
their mortgage.

Held, that the Court could not decree 
a sale of the whole of the real property 
mortgaged to the plaintiffs, because a 
portion of it was outside of the juris
diction, nor could the Court decree a sale 
of that |K>rtion within the jurisdiction, 
because it was not a jiortion pro|>er 
to be cut off and operated separ
ately by a purchaser : Redfield v. Wick
ham, 13 A. ('. 467.

Held, also, that the plaintiffs were 
entitled to have a receiver appointed, 
an account taken, and an order for pay
ment into court, also an inquiry as to 
what personal property was embraced 
in their security and to have that sold ; 
but that, under the statute authorizing 
the plaintiffs' mortgage, 46 Vic., c. 68, 
s. 5 (Di, the working expenses of the 
whole railway were a first lien on the 
revenues thereof, and must be provided 
for in priority to the claim of the plain
tiffs under their mortgage, dray v. 
Manitoba A .X.W.R., II M R. 42

Affirmed, [1897] A.C. 254.

4. Spur track facilities Damages for 
refusal to supply Limitation of time for 
bringing action for Hoard of Railway 
Commissioners Jurisdiction of—Railway 
Act, 1903, 68. 24, 214, 242, 253.
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Action for damages for taking away 
spur track facilities formerly enjoyed 
and refusing to restore same for plain
tiffs’ use on their land adjoining the rail
way yards,

The Board of Railway Commissioners 
had, by order dated 19th February, 
19(H), made under sections 214 and 253 
of the Railway Act, 1903, found as a fact 
that the defendants had refused to afford 
“ reasonable and proper facilities ” as 
required by section 253, and directed the 
defendants to restore these spur track 
facilities within four weeks, which order 
was affirmed bv the Supreme Court of 
Canada, 37 S.C.R. 541.

Held, (1) An action lies for such dam
ages under the circumstances, the finding 
of fact by the Board being conclusive 
under section 42 (3) of the Act, and the 
Court has jurisdiction to find and assess 
the damages.

(2) Plaintiffs were entitled to damages 
from the date of the breach and not 
merely from the date of the Board's

(3) The Board had no jurisdiction to 
deal with the question of damages and, 
not having assumed to do so, the plain
tiffs were not estopped from bringing 
this action by any adjudication of the 
Board

(4) Damages should be allowed during 
the time taken up by the appeal to the 
Supreme Court and Pcrurian Guano Co. v. 
Dreyfus, 11902) A.C. Hit), did not apply.

(5) Section 242 of the Act, limiting 
the time for bringing “ all actions or 
suits for indemnity by reason of the 
construction, or oiteration of the railway,” 
does not apply to an action for a breach 
of a statutory duty in neglecting and 
refusing to supply reasonable and proper 
facilities.

Per Cameron, J. A. The word “ rail
way,” under s-s. 5 of ». 2 of the Railway 
Act of 1903, includes stations and sidings, 
not only those constructed and in use, 
but also those which the company has 
power to construct or operate. In this 
respect the statutory provisions in Can
ada are widely different from those in 
Great Britain.

South Eastern li. Co. v. Railway Com
missioners, (i (j.B.I). 58ft, and Darlaston 
Local Board v. London <fc North HY.xfern 
It. Co., (1894] 2 Q.B. fi94, distinguished. 
Robinson v. C.N.R., 19 M.R. 3(H).

Affirmed, 43 S.C.R. 387.
Affirmed, [1911) A.C. 739.

5. Statutory powers, exercise of
Railway Act, 1888, ss. IK), 92, 14ft—Actum 
for damages in running trial line -When 
remedy limited to arbitration—Damages 
resulting from exercise of statutory powers.

If damages are occasioned to a land- 
owner by the exercise of the powers con
ferred on a railway company by the Rail
way Act and there is no negligence in 
the mode of exercising such powers, the 
person injuriously affected is limited 
to the provisions of the Act for con - 
pensât ion : Roy v. ( '.P.R . 1902] A.< '. 
220, andBenmtt v.G.T.R., 1901 > 2 0.L.R. 
425. But, if there is negligence in such 
exercise of statutory powers, or if damages 
are unnecessarily inflicted, then an action 
will lie and the complainant is not limited 
to the remedy given by the arbitration 
clauses of the Act.

The plaintiff’s claim was for damages 
for cutting down trees in his grove through 
which the defendants were making a 
survey for a trial line for a proposed 
branch of th'eir railway, but the possi
bility of running the trial line through 
the grove without cutting down the 
trees by making a rectangular detour 
around it was not raised at the trial 
and the trial Judge did not pass upon it.

Ih Id, that thr plaintiff, who had been 
non-suited at the trial, was entitled to 
a new trial to determine whether the 
line could not have been run in the 
manner suggested. Barrett v. C.P.R., 
lft M R. 549.

At the new trial ordered in the* fore
going case, the County Court Judge 
again non-suited the plaintiff who ap- 
pealed to the Court of Appeal.

Held, that the evidence showed that 
it was unnecessary to cut down the trees 
for the purpose of running the required 
trial line and that the plaintiff was en
titled to recover in the action, and that 
judgment should be entered for him for 
$250.00 damages and costs of both trials 
and both appeals, lft M.R. 558.

See Arbitration and Award, ft.
— Constitutional Law, lo.
- Crown Lands, 1.

Injunction, I, 2, 10.
Mortgagor and Mortgagee, VI, 

13, 14.
Negligence, II, 2; V.

— Production of Documents, 15.
— Statutes, Construction of, 2.
— Summary Judgment, 111, 1.
— Workmen's Compensation for In.

juries Act, 4.
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RATE BY-LAW.

See Sale of Land for Taxes, IX, 1.

RATIFICATION.

Of sale made by agent without 
authority— Helot uni Imck Inh riming 
ngnt of third jxtrty—Injunction—Da moyen 
— Undertaking to jtay damages —Sole of

M., an agent of S., on 18th July. 1910, 
made a sale of the land in question to 
the plaintiff conditional on its being 
approved by S., who lived in Victoria, 
B.C. There was no evidence of such 
approval prior to 5th October, 1910, 
when S. conveyed the land to the plaintiff,

Held, that, although the making of 
the conveyance was a ratification of the 
sale made by M. in the previous July re
lating back to the date of the contract, 
such ratification would not operate so 
as to affect the rights of the defendant 
who had been cutting hay on tin- land 
under a permit given to him in February, 
1910, by M., with the authority of 8., 
granting him the right to cut and remove 
the hay on the land “ providing that the 
land is unsold before the hay is cut.”

I*a Uerson v. Tingle y, 10 N.B.R. 553, 
and Nicholson v. Page, 27 U.C.R. 318, 
followed.

This action was begun on 18th August, 
1910. when the defendant had cut part 
of the hay under his permit, and the 
plaintiff, upon the usual undertaking 
as to damages, obtained an ex ixirte 
injunction against the defendant’s doing 
anything more on the premises until 
the 25th of the same month, when the 
injunction was dissolved as to the cut 
hay, and continued to the hearing as 
to the uncut hay only. There was 
nothing at the hearing to show whether 
or not the undertaking as to damages 
was continued after the 25th of August.

lit hi, that it could not be assumed 
that it was, and that, in the absence of 
such undertaking, although the action 
was dismissed with costs, the defendant 
could only recover in this action such 
damages as he hud sustained by reason 
of the injunction as to the cut hay from 
the 18th to the 25th of August. Oliver 
v. Slater, 1(1 W.L.R. 107.

Sec Boundary Lines.
— Company, IV, 1.

See Fraud, 2.

Landlord and Tenant, I, 5. 
Municipality, VI, 2.
Partnership, 11.
Principal am» A cent, 1. 7; III; V, 1.

— Railways, IX, 2.
— Rectification of Deed, 1
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II. Issue Under.
Ill Petition Under.
iV. Trusts of Property Under.

V. Miscellaneous Cases.

I. Caveat.

1. Addition of caveator F state or 
interest of caveator Directions in statute 
imperative.

In an application under The Real 
Property Act the caveat gave no addition 
for the caveator, though the affidavit 
in support described him as an accountant.

Held, that the addition of the caveator 
must be set out in the caveat.

The statement of the caveator’s estate 
and interest in the land, both in the 
caveat and in the affidavit, was only : 
“ 1 have an attachment against T. M., 
who owns, or has a personal interest in, 
the land described.”

Held, insufficient. Jones v. Simpson, 
8 M R. 124.

2. Address and description of cave
ator— Signature of caveat by company 
Foreign cor/Hiration claiming interest in

(1) In proceeding by way of caveat 
and petition under The Real Property 
Act, if the caveator is an incorporated 
company, it is sufficient to state the full 
name of the company without further 
description, although section 143 of The 
Real Property Act, R.S.M., c. 133, 
says that “ every caveat filed with the 
District Registrar shall state the name 
and addition of the person bv whom or 
on whose behalf the same is filed.”

Shear» v. Jacob, (1866) L H 1 C.P.
f v. The City Steamboat Co., 
103, referred to.

(2) The signature to the caveat was 
the name of the company with “ ()., 
II. & X., managers,” underneath, without 
the certiorate seal.

6IV
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II• hi, sufficient.
0»i A ngistered judgment creditor has 

a right, under The Real Property Act, to 
claim an estate or interest in the lands 
bound by i he judgment

(4) It is not necessary for the peti
tioners, although a foreign corporation, 
to show that they are authorized to hold 
real estate in this Province. North of 
Seiilhnnl Canadian Mortanae Co. v. Thuniii- 
.so„, I M It o:».

3. Affidavit to be tiled with caveat.
An affidavit filed in support of a caveat 

did not state that, in the deponent’s 
belief, lin applicant had a good and valid 
claim upon the land, as required by the 
statute.

Ih hi, that the filing of a caveat that 
comp.les with the statute is a condition 
precedent to the jurisdiction of the Court 
to entertain a pel it .on upon it. The 
petition was, therefore, dismissed with 
< m '/ 1 ■ v. C» (5 M R., 224.

4. Description of land.
A caveat filed under the Real Property 

Act must contain a proper description 
of the land in question, and it is not 
Huflicient that such description is given 
in the affidavit verifying the caveat 
which is fihd with it.

The petition of the caveators, following 
a caveat which was defective in this 
respect, was dismissed with costs.

Joins v. Simp.wit, N M.R. 124, and 
Me Kan v. Aiiitlmi, 7 M R. 2.»0, followed. 
Marlin \. Mordi n, U M R5(55.

6. Description of property -Second

The direction in Schedule () to The 
Real Property Act does not require that 
the description of the land given in the 
caveat should lie word for word the same 
as lIni in the application, but the caveat 
will be sufficient if the description given 
is such as will enable the property to be 
located oil the ground.

The description in the caveat was as 
follows : “ Lot No. 32 in block 15, as 
show n upon a plan of Oak Lake, being a 
subdivision of the N \ of section 23, in 
township V, in range 21 \V. of the P.M. 
in the Province of Manitoba," and it, 
was shown that there were four plans 
filed in the Registry Office relating to 
different portions of the town of Oak 
Lake.

Held, nevertheless, that, as it was not 
shown that there was a lot No. 32 in

block 15 in more than one of such plans, 
the description was sufficient.

The caveat was filed in the names 
of Charles Adams and John It. Adams 
as partners in the firm of Adams Bros., 
as creditors of a certain insolvent, and 
Charles Adams had previously filed a 
caveat as assignee in trust against the 
same application, and based upon the 
same allegations as to title.

Ilild, that the objection that the 
present was a second caveat filed without 
leave bj 'lie same person could not be 
sustained. Adams v. Hock in, 12 M.R. 
433.

6. Mistake in name of Applicant
Place to serre notices.

Augustus Meredith Nanton having 
applied for a certificate of title of » In
lands m question under The Real Pro
perty Act of 1889, M. filed a caveat 
claiming an estate in fee simple in the 
lands, and lie then filed a petition to 
establish his claim. In the caveat the 
name of tlie applicant was stated to be 
Augustus Meredith Xeuion. It appeared 
that in the usual notice served upon the 
caveator by direction of the District 
Registrar, under section 52, the name 
" Nanton " was not written plainly, 
and that the application number was 
correctly given, and the lands correctly 
desn ibed in the caveat.

Held, that the direction in Schedule () 
of tin- statute, as to stating the name of 
the applicant is not imperative, and that 
the mistake was only an irregularity, 
and the caveat was not invalid on account 
of it.

The petition alleged that the caveatee 
had applied to bring the lands under the 
Real Property Act, and that the peti
tioner had filed a caveat forbidding this, 
but did not expressly allege that the 
lands had not been registered under the 
Act.

IItld, that on the facts stated the 
Court will assume that the caveat was 
lodged before the registration of the eertifi- 
c te of i it le.

Section 130, sub-section S, of The Real 
Property Act of ISSU provides that 
every caveat " shall state some address 
or place within the Province of Manitoba 
at which notices and proceedings relating 
to caveats may be served."

The caveat did not name a place at 
which notices, «Ve., might be served, 
but said, " I appoint A. V McPherson, 
Commissioner of Railways, office, Winni-
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peg, my agent, on whom notices and 
proceedings thereto may he served.”

Ihhi, that the statute requires the 
caveat to state some pluc - at which 
notices may be served, and that the 
statutory direction in this respect must 
he deemed to be imperative. The caveat 
in this case merely naming a person, 
the jM-tition could not be entertained.

Mi Arthur v.(Ilots*, 0 M.R. 224, followed. 
Me Kay v. .Wanton, 7 M R. 250.

Distinguished : Sprague v. Graham, 7 
MR. 398.

7. Petition following -Description of 
land Statement of interest claimed Ad
dress of caveator— Sew evidence on ap/teal 
—Unie 470, (JM. Act, 1895.

In the caveator’s petition his name 
was given without any address or de
scription, and a statement of facts on 
which he relied was given, from which it 
might he inferred what interest or title 
he claimed in the lands, hut the petition 
did not state specifically what estate, 
interest or charge he claimed as required 
by Rule 1 of Schedule R.

The land was described in the caveat 
and petition us “ Lot 32 in block 15 as 
shewn upon a plan of Oak Lake, being a 
sub-division of the north half of section 
23, in township 9, range 24 west of the 
principal meridian of Manitoba.”

Held, 1. That the description of tin- 
land was not necessarily indefinite and 
uncertain, unless it was shewn that there 
was more than one plan of Oak Lake ; 
and that, if it followed the description 
given in the application of the caveatee, 
it would, according to the form in Schedule 
O of The Real Property Act, he sufficient.

2. That both the caveat and petition 
showed sufficiently what estate, interest 
or charge the caveator claimed.

3. That there was no rule of Court 
requiring the address or description of 
the caveator to be stated in his petition.

This being an appeal to the Full Court 
from the decision of Taylor, C. .1., allowing 
an appeal from the Referee, the respon
dent applied under Rule 471» of The 
Queen’s Bench Act, 1895, for permission 
to put in evidence to show that the 
description in the caveat differed mater
ially from that in the application.

Ordered, that, upon payment of the 
costs of the appeal within five days 
after taxation, such evidence should be 
received, and the matter referred back 
to the Referee with leave to adduce it,

but that, if the costs should not lie so 
paid, the order for an issue should stand 
confirmed with costs. Adams v. Hockin,
12 MR 11.

8. Petition of caveator must be 
founded on caveat.

A caveat filed under section 133 of 
The Real Property Act, R.S.M. 1902, 
c. 148, must accurately set forth tin- 
title, estate or interest in the land claimed 
by the caveator, and a petition filed by 
the caveator, after notice served upon 
him by the caveat ee, under section 
131 of the Act, requiring the caveator 
to take proceedings upon his caveat, 
must be one asserting substantially 
the same title, estate or interest as that 
stated in the caveat or it will be dis-

MeArthur v. Glass, ( 1889) 0 M.R. 224 ; 
McKay v. A onion, (.1891) 7 M.R. 250, 
and Martin v. Mortien, (1894; 9 M.R. 505, 
followed. He Cass it Mcltermid, 20 M.R. 
139.

9. Second caveat.
The caveatee having applied for a 

certificate of title under The Real Pro
perty Act, th • caveators filed a caveat 
forbidding the same. Three weeks after
wards, owing to there being a defect 
in the first caveat, they filed a second 
without having an order from a Judge 
giving them leave to do so. The first 
caveat had not lapsed or hn-n withdrawn 
or discharged before the second was filed. 
The petition of the caveators was based 
on the second caveat.

Held, that there was no authority 
given by the Act for tiling the second 
caveat without a Judge’s order, and that 
the petition based on such second caveat 
was invalid, and should be dismissed 
with costs. Frost, Caveator and Driver, 
Canatet, 10 M.R. 209.

Distinguished, Alloway v. St. Andrews, 
15 M.R. 188.

10. Filing second caveat based on 
additional right or title.

1. The words “a caveat” in section 
127 of The Real Property Act, R.S.M. 
1902, e. 148, in view of s-s. ton of s. 8 
of The Interpretation Act, R.S.M. 1902, 
c. 89, cannot he construed to mean 
“ only one caveat and, if the caveator, 
after filing his caveat and taking pro
ceedings under it for the trial of an issue, 
pending such trial acquires a new title
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or (‘state in the land in question, he may 
file a new caveat thereon without getting 
a judge's order for leave to do so.

2. The provisions of section 140 of 
the Act only apply to a second caveat
‘in relation to the same matter,” that 

is the same estate or interest on which 
the first caveat was based.

Front v Driver, (1894; 10 M.R. 209, 
distinguished.

3. When such a second caveat is pro
perly filed, the trial of the issue under 
the first caveat should be postponed to 
enable proceedings to be taken upon 
such new caveat, so that the trial of the 
issues under both caveats may take place 
at the same time, and, if convenient, the 
issues might be consolidated. Alloway 
v. Hand Mini, of St. Andrews, 15 
M.R. 188.

II. Issuk Under.

1. Form of order for trial of—Costs.
All order directing the trial of an issue

under The Real Property Act should 
reserve all further questions, including 
the question of costs, until after the trial 
of the issue. LavaUe v. Drummond, Ü 
M.R. 120.

2. Effect of non-suit— .Vet» trial— 
Disent ion.

Where the plaintiff in an issue under 
The Real Proper tv Act is non-suited, a 
Judge has full discretion to allow or 
refuse a new trial of the issue.

II. applied to bring certain lands under 
The Real Property Act, when (î. filed a 
caveat, which she followed up with a 
petition. Upon tin- petition coming on 
for hearing, an issue was directed in 
which (J. was made plaintiff. At the 
trial (i. did not give sufficient proof of 
her title to the land, and was non-suited, 
(i. then applied for a new trial, in order 
o produce further evidence. This evi

dence might have been given at the first 
trial

Held, that, taking all the circumstances 
of this case into consideration, but 
without laying down an absolute rule, 
the -ation for a new trial should be 
refused and the petition dismissed, with 
costs. Grant v. Hunter, 8 M.R. 220.

3. Parties to issue -Practice.
N. applied to bring certain lands under 

the provisions of The Real Property 
Act and in his application directed that 
the certificate of title should be issued

in the name of W. Notice of the appli
cation was served on II. who filed a 
caveat, and followed it up with a petition. 
On the return of the petition an issue was 
directed. II. applied to have W. added 
as a party to the issue, he being the 
true owner of the land.

Held, that both N. and W. should be 
parties to the issue. Hoy v. Sixon, 7 
M.R. 579.

4. Practice Who should be ylointiff in

In 1HH2, 11. agreed to purchase certain 
lands from the Government, and paid 
a portion of the purchase money. In 
1891, he gave a quit claim deed to (î., 
who paid the balance of the purchase 
money and obtained a patent from the 
Crown. (1. then applied for a certificate 
of title under The Real Property Act. 
R. then lodged a caveat, and presented a 
petition in which he claimed title under 
a tax sale deed issued in 1889. Both 
parties agreed that it was a matter in 
which a bill should be filed. The question 
was who should he plaintiff.

Held, that It., the caveator, should 
be plaintiff.

Held, also, that, as a general rule, the 
caveator should be plaintiff. Huddell v. 
Georymon, 8 M.R. 134.

6. Practice Who should be plaintiff.
The caveators, by their petition under 

The Real Property Act, claimed a charge 
on the land in question by virtue of 
a writ of execution against the 
lands of one Andrew Morden, whom they 
alleged to have been the owner of the 
land when their writ was placed in the 
sheriff's hands.

The caveat ee, who had applied for a 
certificate of title, claimed the land under 
a tax sale deed, and in answer to the 
petition further set up that the land was 
exempt from seizure under execution as 
having been the homestead of Andrew 
Morden, also that he was advised and 
believed that the caveators’ writ had not 
been kept in force by renewal, but these 
matters were not proved by
his affidavit.

Held, that the burden of proof was on 
the caveat ee, and that he must be the 
plaintiff in the issue directed on the 
petition. Martin v. Morden, 9 M.R. 567.

6. Practice—Plaintiff in issue.
A mortgagee of land having applied 

to bring it under The Real Property Act,

4 C./C
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a caveat was filed, and the caveator pro
ceeded by petition for the purpose of 
establishing his claim, alleging that he 
had acquired a title from the mortgagor 
subsequent to the caveatee’s mortgage, 
that the mortgagee’s claim was barred 
by The Real Property Limitation Act, 
and that he himself was in possession 
of the property, which he verified by 
affidavit.

Held, that, in the issue ordered to 
determine the question whether the 
mortgagee's rights had been barred under 
the statute*, the onus of showing this 
was u|M.n the petitioner, and he should 
be the plaintiff. Hucknam v. Stewart, 
11 M R. 491.

7. Security for costs.
B. applied for a certificate of title. 

McC. filed a caveat and an order was 
made for the trial of an issue in which 
he was made plaintiff. B. applied for 
security for costs. 11 is title was founded 
on a sale for taxes.

Held, that B. was in reality tin* plain
tiff and 1*0111(1 not obtain security for 
costs. McCarthy v. liadyley, 0 M.R. 270.

8. Security for costs.
A. applied for a certificate of title. B. 

filed a caveat. Both parties claimed 
under conveyances from the patentee.

lit Id, that, in an issue to try the right, 
A. should be plaintiff and, being out of 
the jurisdiction, should give security 
for costs.

McCarthy v. liadyley, ti Man. R. 270, 
considered. Grant v. Hunter, ü M.R. 
550.

9. Tax sale deed -Who should be 
plaintiff—Onus of proof.

In a petition under The Real Property 
Act, the petitioner alleged that he had 
a title in lee simple to the lands in ques
tion. The caveatee claimed under a 
tax sale deed, but did not distinctly 
negative the petitioner's title, except 
as a consequence of the tax sale.

Held, that the onus of establishing 
his title was on the caveatee, and that he 
should be made plaintiff in the issue. 
Howell v. Montgomery, 8 M.R. 499.

III. Petition Under.
1. Affidavits in support of petition 

after caveat.
It is not necessary to file affidavits 

in supjjort of a petition based upon a

caveat in the Land Titles Office Cause 
may be shewn by argument upon the 
allegations in the petition, or by affidavits ; 
after which the Judge inav, if necessary, 
permit the petitioner to adduce evidence, 
or mav direct an issue. He McArthur A* 
Glass, ti M.R. 301.

2. Dismissal for want of prosecution
—Hale hi modifies Hulc 19 Husband 
and wife — Married woman—Se/smite

U. filed a petition to enforce a caveat 
under The Real Property Act, but did 
not serve the petition within the time 
prescribed by rule 19 of said Act. A 
motion was made to dismiss the petition 
for want of prosecution.

Held, that there could not be a dis
missal in the first instance, that rule Hi 
modifies rule 13, and that the only order 
that could be made was one giving time 
in serve.

The caveatee was a married woman, 
and it was held that the facts set out 
in her affidavit were insufficient to shew 
that the land in question was her separate 
estate. Graham v. Hamilton, 8 M.R. 159.

3. Married woman Sext frUnd— 
Appointment of—Dismissal of petition— 
Discretionary order —Sew /h tit ion Heave 
to file—Right to file when dismissal not 
on merits.

S., a married woman, filed a jwt it ion 
upon a caveat under The Real Property 
Act. The petition shewed that S. was 
a married woman, and that, “under and 
by virtue of a certificate of title issued 
to the caveator under the provisions of 
The Real Property Act of 1885, the 
caveator claimed to be entitled to an 
estate in fee simple in the above-men
tioned lands, and to be the owner thereof.” 
When the petition came on for hearing 
in Chambers, it was objected that S. 
should have petitioned by her next 
friend, and an enlargement for a week 
was granted for her to have one appointed. 
As this was not done within tne time 
allowed, a further peremptory enlarge
ment of three days was granted. On the 
day that the petition finally came on 
for hearing, counsel for the petitioner 
filed the consent of B. to be appointed 
next friend, and asked to have him ap
pointed ex ixirte ; but the Judge would 
only grant a summons, and lie afterwards, 
that day in Chambers, dismissed the 
petition. The petitioner applied to the 
Full Court to have the order dismissing



1015 HEAL PROPERTY ACT. 1016

the unit ion set aside, or varied by grant
ing leave to file a new petition.

Il< hi, that, as it did not dearly appear 
on the face of the petition that the pro
perty in question was the separate pro
perty of the caveator, it was necessary 
for her to have a next friend appointed.

Ilihl, also, that the Judge in < 'handlers, 
having all the circumstances before him, 
had exercised his discretion in dismissing 
the petition, and the Court should not 
interfere.

Ilihl, also, that nothing had been shewn 
to warrant a positive order granting leave 
to file a new petition.

I’tr l)UBU<, J. The petition was not 
dismissed on the merits, and the caveator 
might file a new one without special 
leave. SrhulU v. F rani:, K M.K. 345

4. Pleading in Allegation in petition
Affidavit supporting cnmil.
In a petition under The Heal Property 

Act, it is not necessary to allege that 
the caveat was supported by an affidavit 
or statutory declaration. \\ hen "the pet
ition alleges that a caveat was filed in 
the prescribed form, ii is presumed that 
tlie requirements of the Act have been 
complied with. I hums v. Cum/theU, 7 
MR. 31.

6. Pleading in Xu cssary allegation

W here u petition to enforce a caveat, 
lodged pursuant to section 141) of The 
Heal Property Act of 1889, is filed after 
the expiration of one month from the 
receipt <>i the caveat b> the District 
Registrar, it is necessary to allege in the 
petition that a certificate of title has 
Hot been issued.

McKay v. A anion, 7 M.R., 250, 
distinguished. Sprague v. Graham, 7 
M il. 398.

6. Pleading Statement of objections to 
nil ill it y of tax sale.

The caveator filed a petition under 
Schedule L, Rule 1. of The Real Pro
perty Act, 1 tV 2 Kdw. \ II, c. 13, to 
irevent the caveatees, tax sale purchasers, 
rom getting a certificate of title applied 

for by them ; and, after setting out the 
nature of her title by grant from the 
Crown, alleged that the caveat ees claimed 
title to the same land under certain 
alleged sales of same for taxes and that 
the said tax sales and all proceedings 
connected therewith under which the 
caveatecs claimed title were illegal, null

and void, and that the caveat ees were 
not ut the time of their application the 
owners of the land.

Held, without deciding whether it 
is necessary in such a petition to go 
further than to set forth fully the title 
of the caveator, that, as the petitioner 
had set out the claim of the caveutees 
and the nature of it, he should also have 
shown in what particulars the title of 
the caveatei's was defective or invalid, 
and what facts were relied on to have 
the tax sales declared void and prima 
fane to displace the adverse claims of 
the tax purchasers.

The order of the Chief Justice giving 
leave to the petitioner, within a limited 
time and upon payment of the costs of 
the appeal to him from the Referee 
and of the hearing before the Referee, to 
amend the petition as she might he 
advised and to bring it on for further 
hearing before the Referee, and that in 
default the petition should be dismissed 
with costs, was affirmed with costs. 
I redale v. McIntyre, II MR. 199.

7. Security for costs 1‘racticc -Ir- 
reyuhinty—King's Hutch Act, liuh 312.

1. A caveator proceeding under The 
Real Property Act by way of petition 
to establish a claim to the land, after 
service of notice at the instance of the 
applicant for a certificate of title, must, 
as a general rule, be treated as the plain
tiff in the proceedings and, if he is re
sident out of the jurisdiction, must give 
security for the caveatee's costs.

2. That the caveator's claim is in 
respect of a registered mortgage on the 
land, upon which he swears there is 
money owing and unpaid, will not take 
the case out of the general rule, if the 
caveutec in good faith disputes that there 
is anything due or owing on the mortgage.

3. I nder such circumstances the owner
ship of the mortgage within the juris
diction will not relieve a caveator from 
the necessity of furnishing other security 
for costs.

Armstrong v. Armstrong, (1898) 18 P.R. 
55, distinguished.

Objection was taken to the regularity 
of the pnveipe, being the first proceeding 
taken by the caveatee in the matter, for 
want of the indorsement of his place of 
residence and description upon it as 
required by the practice of the court.

Ilihl, that, under Rule 335 of The 
King’s Bench Act, no effect should be 
given to the objection, as it was purely
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technical and it did not appear that the 
interests of the caveator had been or 
could be affected by the irregularity, 
if it were one. Leng v. Smith, 14 M.R. 
258.

8. Staying proceedings until costs 
of former suit in Queens Bench 
paid Lâche.s.

The Court has no jurisdiction to stay 
proceedings on a petition tiled to enforce 
a caveat under The Real Property Act, 
because the costs of an action or suit 
in the Court of Queen’s Bench relating 
to the same matter have not been paid.

Where a petition to enforce a caveat 
under The Real Property Act alleged 
that the land had been conveyed years 
before, but claimed a lien for unpaid 
purchase money,

//eh/, that, until The Statute of Limit
ations barred the claim, delay in enforcing 
it could not be made a ground for the 
Court refusing relief. Graham v. Ham
ilton, H M.R. 443.

IV. Titt sts of Property Under.

1. Priority between registered fi. 
fa. and unregistered transfer.

After a Ji. fa. against the registered 
owner of had been registered, a
prior transferee of tin* whole estate re
gistered foi* transfer.

I/eh/, that a transfer gives to the 
transferee the right to have the land 
registered in his name, but until it is 
registered it has no effect upon the land ; 
and that the execution creditor was there
fore entitled to priority. Re Herbert A 
Gibson, 6 M.R. 191.

2. Priority between registered fi. 
fa. and unregistered transfer l*ct-
itian—Affidavit evidence.

On the 23rd February, 1KS8, G. was 
the registered owner in fee simple of 
certain lands under The Real Projierty 
Act of 1885. On or about that day u. 
executed a transfer of the lands to II. 
and was paid the purchase money, hut 
the transfer was not registered until 
the 1st May, 18S8. In the meantime a 
writ of execution against the lands of (!. 
was registered. The Registrar-General, 
under section 110 of The Real Property 
Act of 1885, submitted for the opinion 
of a Judge the question whether the 
land was bound by the execution. The

question was argued before Bain, J., 
who gave an opinion that the land was 
bound. II. afterwards transferred to 
8., who filed this petition for a direction 
to register the transfer, and to issue to 
him a clear certificate of title. The 
petition came up in chamber-., and both 
sides filed affidavits, after which Duiit-'c, 
J., referred the petition to the Full Court.

Held, 1. That Bain, J., did not decide 
the question, but merely gave an opinion 
for the guidance of the Registrar-General, 
leaving the parties to raise the question 
again, us they had by this petition.

2. That the Registrar-General could 
not inquire into the existence of a bene
ficial interest apart from the registered 
title. The petitioner's remedy, if any, 
was in a Court of Equity.

Semble, a petition under the 118th 
section of The Real Property Act of 1889 
may he summarily disposed of on affidav
its, but, at all events, the respondent, 
having filed affidavits in reply, was 
too late to raise tin* objection.

The statute does not by registration 
recognize trusts, or the separation of 
legal and beneficial ownerships, but, as 
against the registered owner, ( '< urts of 
Equity will recognize and give effect to 
trusts and contracts by acting in jxrsonam. 
Re Herbert A Gibson, ♦> M.R. 191, explain
ed. Re Massey A Gibson, 7 M.R. 172.

3. Trusts and powers not appearing 
on the certificate Certificate of title 
final at each staiji.

A certificate of title for certain lands 
had been issued to M., (described therein 
as sole surviving executrix and devisee 
under the will of B.,j which stated that 
M. was seized of an estate in fee simple 
in the lands subject to the following 
incumbrances : 1st, a mortgage made by 
B. to ('.: 2nd, a lien or charge for $.">,( MM) 
in favor of M.B. under the said will ; 3rd, 
a mortgage made hv M. herself to ('., 
attaching upon M.'s interest as such 
devisee only. Aft el wards M. sold part 
of the land to I). and executed a transfer 
thereof to him, and the District Registrar, 
holding that M. had a power of sale as 
executrix under B.’s will, which enabled 
her to sell the land for the purpose of 
paying debts and legacies, and finding, 
as the fact was, that the sale was necessary 
for that purpose, decided to issue a new 
certificate of title to I)., free and clear 
of all incumbrances except the mortgage 
made by the testator.

^
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To this < '. objected, and the matter 
was refvrreil to the Court on api>eal from 
tin- District Registrar.

Held, that it was not coni|ietent for 
the District Registrar to go behind his 
former certificate, ami find in the re
gistered owner a power inconsistent 
with the title stated in it, and thus cut, 
out two of the incumbrances therein set 
forth.

Re Massey and (Jihson, 7 M.R. 172, 
followed.

Hchl, also, that, even if the former 
certificate could have been corrected by 
tin- District Registrar as erroneous, such 
power of correction was in him and could 
not be exercised by the Court on the

The 122ml section of The Real Property 
Act applies where the holder of a certi
ficate of title has died or become bank
rupt anil there is a transmission of his 
interest, but has no application where 
the land transmitted had not been brought 
under the Act. Re Mann and Con
fide rat ion Life Ass., '.t M.R. 453.

V. Mis< Kt.LANKors Casks.

1. Action for damages against Dis
trict Registrar l,leuding — Denial nf

In declaring against the District Re
gistrar as nominal defendant in an action 
under The Real Property Act, to recover 
damages out of the Assurance l'uml for 
being deprived of one's land by the issue 
of a certificate of title to another, it is 
necessary to allege that the action is 
brought under the statute and that the 
act complained of was done contrary 
to tin1 provi f the statute.

It is not necessary in such declaration 
to allege that no notice of the proceedings 
leading to the grant of the certificate 
had been served upon tin- plaintiff, or 
to negative any of the matters which 
section It is of the Act says shall be a bar 
to the action. These are properlv the 
subject of a plea or pleas to the declar
ation. Wilson v. District Registrar, 
Wiimijwg, 0 M.R. 215.

2. Cancelling certificate of title 
issued in error, where no fraud is 
shown Title to lands hoiigld at tax sale

lii'il Property Act, R.S.M.. c. 133, u. 
12(1, 127, 128—GO Vic., c. 21, s. 1—(11 
I "if., r. 33, ss. 8-10.

A certificate of title issued through an 
error on the part of a District Registrar
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may be ordered to be cancelled pursuant 
to the provisions of sections 12ti and 127 
of The Real Property Act, R.S.M., c. 
133, notwithstanding tin- proviso in 
section 128 of the Act and that there was 
no fraud on the part of the holder of the 
cert iticate.

Vndor the Act t>U Vic., e. 21, s. 1, as 
amended by til V ic., c. 33, ss. s- It), which 
prescribes the proceedings for obtaining 
certificates of title for lands purchased 
at tax sales, it was error in law for the 
District Registrar to issue tin- certificate 
in question within six months from the 
date of the application, as he did, although 
he had the consent of the only persons 
who to his knowledge had any interest in 
opposing the issue.

When the certificate in question was 
issued, the District Registrar was not 
aware that other parties were interested 
in the land who should have been served 
with notice under section 49 of the Act, 
and this was error in point of fact suffi
cient with the error in law to warrant 
an order for cancellation. Re Ruchanan, 
12 M R. 012.

3. Evidence of Intestacy Power of 
personal repn si •ntativq.

A mortgagor of lands died intestate. 
His administrator released the equity 
of redemption to the mortgagee, who 
applied for a certificate of title. The 
land hud not previously been brought 
under the provisions of the Act.

JhId, 1. That production of letters 
of administration was not sufficient 
proof of the death intestate.

2. That the administrator had no 
lower to release the equity of redemption, 
iceause the property had not theretofore 

been brought under the provisions of 
the Act, and, even in case of land under 
the Act, a personal representative cannot 
convey until lie has been registered as 
owner. Re Lewis, 5 M.R. 44.

4. Foreign corporation Company— 
Provincial license to hold real estate.

Certain property having been brought 
under The lV-al Property Act, a certi
ficate of title was issued to the C.P.R. 
Co. The Company had not taken out 
a Provincial license, and desired to 
transfer a part of the property.

Held, that the question wits settled 
when the certificate of title issued, and 
could not now be raised. Re C.P.R., 
Re Douglas Lots, 0 M.R. 598.

LL
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6. Probate.
Held, before executors run apply for 

registration as owners of the testator's 
land they must prove the will in the 
Surrogate Court, Re Banncrman, 2 M.R. 
377.

6. Removal from files of document 
improperly placed in Registrar-Gen
eral s office.

A dominent drawn up as for regis
tration under the Mechanic's Lien Act 
was filed in the Registrar-General’s office. 
Vpon an application to remove it from 
the files,

Held, that the Court had no power to 
order its removal. But, as it was im
properly placed there, the application was 
refused without costs, (lull v. Kelli/ 5 
M R. 224.

7. Unpatented lands.
Held, 1. By section 28 of the Real 

Property Act of 1885, lands, “ when 
alienated ” by the Crown, “ shall be 
subject to the provisions of this Act.” 
The word “ alienated ” means completely 
aliénait d that i- by i atent.

2. Lands unalienated, by patent, on 
the 1st July, 1885, remain under the old 
law until brought under the provisions 
of the Art.

3. Lands brought under the Act be
come chattels real for the purpose of 
devolution at death, but are lands in 
other respects, and arc not exigible under 
fi. fa. goods.

4. A person entitled to a patent for 
a homestead, or pre-emption, having 
received a certificate of recommendation 
for patent, countersigned by the Com
missioner of Dominion Lands, may bring 
such lands under the operation of the 
Real Property Act, 1885. Taylor, J.. diss.

5. After application under the Act no 
deeds can be registered in the county 
registry offices.

9. Conveyances of lands, patented 
after the 1st July, 1885, in the statutory 
short form may be treated as substan
tially in conformity with the forms given 
in the Act. He Irish, 2 M R., 301.

8. Withdrawal of application -Effect 
of—Rigid* of caveator—Jurisdiction of 
Court — Nonsuit—Costs.

A. made an application to bring certain 
lands under The Real Property Act. 
C. filed a caveat, which he followed up 
with a petition. Vpon the petition 
coming on for hearing, an issue was
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directed in which A. was made plaintiff. 
A. claimed under a tax sale deed. On 
the trial of the issue a non-suit was 
entered. The Full Court afterwards 
dismissed an application to set aside 
the non-suit. The petition was then 
brought on for hearing again, when it 
appeared that A. had withdrawn his 
application for a certificate of title.

Held, that the application was the 
foundation of the proceedings in court, 
and when it was withdrawn the juris
diction of the Court was at an end, 
otherwise than to order the caveatee 
to pay the costs of the proceedings. 
Cam/tMl v. Allouai/, 8 M.R. 224.

Sse Affidavit.
- Amendment, 8.
- Dominion Lands Act, 3.

— Evidence, 3, 11.
— Indians, 1.

Mortoaoor and Mortgagee, I,
III, 2, IV, 2, 4.

— Pleading, XI, 1.
Production of Documents, 10.

REAL PROPERTY LIMITATION ACT
1. Action for damages for breach 

of covenant in agreement for sale 
of land IHstinction between a.venant 
that there r.rr no incumbrances ami covenant 
to indemnify against incumbrances Meas
ure of damages for breach of such covenants.

1. A claim for damages for breach of 
a covenant against incuinbtonces on land 
is not a claim “ to recover any sum of 
money secured by any mortgage, judg
ment or lien, or otherwise charged upon 
or payable out of any land or lent ” 
within the meaning of section 24 of The 
Real l'ropirty Limitation Act, R.S.M. 
1902, c. 1(H), and an action to recover 
such damages is therefore not barred 
under that section by the lapse of ten

Re Rcurrs, (1885) 30 Gh. D. 291, 
followed. Sutton v. Sutton, ( 1883) 22 
Ch. I). 511, and Fearn side v. Flint, (1883) 
22 Ch. I). 579, distinguished.

2. Where the covenant for the breach 
of which an action is brought is one 
against incumbrances, the plaintiff is 
not entitled to recover as damages the 
amount of all incumbrances, but only 
such as have hi en actually enforced, 
though it would be otherwise if the 
covenant had been that the land was 
free from incumbrances.
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The defendant covenanted that he 
would give the plaintilT a deed clear of 
all incumbrunccs except a mortgage of
ÿl.tMHi.

lit hi, that the plaintiff's damages 
should he limited to the excess of the 
mortgagee's claim over $1,000, notwith
standing there were at the time registered 
judgments against the land for further 
sums of money. Il tison v. (Irahaw, Iti 
MR. 101.

2. Payment on account of judg
ment Assignment in trust Limitation 
of actions.

On the application of a judgment 
creditor for leave to issue execution 
upon a judgment recovered more than 
ten years before,

lh hi, following 11 or lode y. Ashbcrry,
10 ( h. I>• 539, that a payment to the 
plaint itT by an assignee in trust for 
creditors of the judgment debtor, under 
a deed containing the usual provisions, 
made before the date of the judgment 
was not sufficient to take the case out 
of the statute, section 24 if The Real 
Property Limitation Act, R.S.M., e. 89, 
although such payment was made within 
ten years before the application, and that 
leave to issue execution upon such judg
ment should be refused. McKenzie V. 
Fit teller, 11 M IL 540.

3. Possession Mortgagi.
The Real Property Limitation Act, 

R.S.M., c. 89, does not begin to run 
against a mortgagee of land in a state of 
nature until actual possession is taken 
by some person not claiming under him.

Smith v. Lloyd, 9 Ex. 502; Agency 
('om/may v. Short, 13 AX'. 793, and 
Delaney v. C.P.It., 21 O.R. 11, followed.

Ihn dew. McLean v. Fish, 5 I'.C.R. 
295, dissented from, liueknam v. Stewart,
11 M R. 025.

4. Possession Kridenee required to 
ware adrerse possession—('him set up 
by wife living with husband Amendment 
of issue under lit id Property Art, It.SM. 
1902, c. l is.

1. A party asserting a title to land by 
adverse possession should prove it most 
clearly and, although there is no statutory 
requirement that the evidence of such 
nirty and members of his family must 
)c corroborated, it would be unsafe, 

unless such evidence appears to be correct 
beyond reasonable doubt, to hold that a

title by possession has been gained in 
the absence of strong additional evidence 
by disinterested witnesses.

2. When a husband and wife are living 
together, the possession of any property 
on which they are living or which is 
occupied by them must ordinarily be 
attributed to the husband as the head 
of the family, and the wife cannot acquire 
title to the property for herself by length 
of possession under The Real Property 
Limitation Act, R.S.M. 1902, c. 100.

3. Permission should not be given, 
even if the Judge has power to allow it, 
to amend an issue under the Real Property 
Act, R.S.M. 1902, c. I IS, between a 
married woman claiming by such possess
ion and the holder of the paper title, by 
setting up that her husband had ac
quired such title and given the plaintiff 
a quit claim deed of the property, for 
no one claiming a title by length of ad
verse possession is entitled to any such 
indulgence from the Court.

Sanders v. Sanders, ( 1HS1 ) 19 ("h. I). 
373, distinguished. Callaway v. Platt, 
17 M R. 485.

6. Retrospective statute.
Although The Real Property Limit

ation Act, R.S.M. c. 89, passed in 18S3, 
did not commence and take effect until 
1st January, 1K85, yet it applies to rights 
and causes of action which existed or 
accrued before as well as after the last 
mentioned date.

Plaintiff’s claim was for foreclosure 
of a mortgage which fell due on 1st 
January, 1884 ; no sum had been paid 
on account of principal or interest, and 
the mortgagor and his heirs continued
in possession up to the filing of the bill
in March, 1894.

Held, following Dot il. Dennett v. 
Turner, 7 M. <V \\ . 229, and Doe d. Jukes 
v. Sumner, 14 M. <k W. 39, that the 
plaintiff's claim was barred either by 
section 4 or section 21 of the statute. 
Stover v. Marchand, It) M.1L 322.

6. Right of action, when accrued
Onus of proof Kridenee of default in 
pa ymeut—Estoppel.

To an action on a covenant in a mort
gage dated 2nd January, 1S83, for pay
ment of $2400.00 on 1st January, 1880, 
with interest half yearly, the defendant 
among other defences pleaded the Statute 
of Limitations and the plaintiff joined
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The mortgage contained the usual 
proviso that on default of payment of 
interest the principal should become 
payable. At the trial the plaintiffs put 
in evidence their mortgage deed and the 
defendant gave no evidence.

Ihhl, following /{anx v. liutcher, 
[18911 2 Q.B. 509, and Ihmp v. (lurland, 
1 (j.B. 519, that the statute began to 
run from the time the first default in 
payment of interest was made, since 
the right of action th«’!i accrued to the 
plaintiffs ; but that the onus lay upon 
defendant to piove that default was 
made earlier than the time fixed for 
payment of principal, and, there being 
no evidence of this, the issue was decided 
in favor of the plaintiffs.

The defendant also pleaded that 
plaintiffs were not a body corporate or 
entitled to sue in this Province or to 
take mortgages by said name and style.

Ihhi, that this defence was not open 
to defendant, for a man cannot set up 
tin* incapacity of the party with whom 
he contracted in bar of an action by 
that party for breach of the contract. 
Manitoba Mortgage A- I nr. Co. v. Duly, 
10 M R. 425.

7. Sale of land for taxes Limitation 
of actions—Mortgagor ami morlyugn — 
Foreclosure—Tax sale—Assessmettl Act, 
s. 194—55 t ie., r. 20, *. 8, M. (1892).

The surplus proceeds of land sold 
for municipal taxes in IKKS, paid to the 
treasurer in November, 1890. were claimed 
in April, 1890, by the holder of a mortgage 
on the land, and also by the assignee of 
the ecpiity of redemption. Judgment 
against the mortgagor had been obtained 
upon the covenant contained in the 
mortgage and execution placed in the 
sheriff's hands. The* holder of the mort
gage had in 1887 obtained a final order 
of foreclosure and had afterwards re
newed the execution issued in 4he suit 
upon the covenant. It was cohtcnded 
by the assignee of the equity of redemption 
that all rights under the mortgage were 
barred by The Beal Property Limitation 
Act, R.S.M., c. 89, s. 4, as more than ten 
years had elapsed from the time when 
the principal money secured by the 
mortgage fell due, also that the renewal 
of the execution opened up the fore
closure, and that the foreclosure action 
did not interfere with the running of 
the statute in his favor.

Ilihl, that, at the time of the appli
cation to the District Registrar, the holder 
of the mortgage had not lost his right 
to recover the land as against the holder 
of the equity of redemption or to continue 
successfully the suit for such recovery 
which was pending when the money in 
question was paid to the municipal 
treasurer, and that consequently he was 
still entitled to such money, being the 
proceeds of the land in question.

(Juan, whether s. 194 of The Assess
ment Act, as amended by 55 Vic., e. 20, 
s. 8, giving the right to apply for the 
money to the person who, at the expir
ation of the tune for redemption from 
tin1 tax sale, held an incumbrance on 
the land, does not furnish a new point of 
departure ami operate to bring to an end 
the running of the period fixed by the 
Statute of Limitations. Ih Haiti ami 
Chambers, 11 M.R. 550.

8. Sale of land for taxes Right of 
municipality to sell after ten years.

1. Statutes of Limitation apply to 
municipal and other corporations as well 
as to persons.

Hornsey l.itcal Hoard v. Monarch, etc., 
Society, (1890) 24 tj.B.l). 1, followed.

2. Section 24 of The lteal Property 
Limitation Act, R.S.M. 1902, e. 100, 
applies to proceedings taken by a muni
cipality to sell lands for taxes which are 
a lien or charge on the land, and the 
municipality will be restrained by in
junct ion from taking such proceedings 
after the lapse of ten years from the time 
when the taxes fell due.

Act/ v. Almond, (1899) 29 O.B. tiff, and 
McDonald v. (Irundy, (1904) 8 O.L.B. 
llff, followed.

ff. The plaintiff is also entitled, under 
section 17 of the Act, to a declaration 
that neither the levy of taxes nor the rate 
remains any longer a lien or charge on 
the land. Royce v. Macdonald, 19 M.R. 
191.

See Mortgagor and Mortgagee, VI, 15.
Rectification of Deed.

REASONABLE AND PROBABLE 
CAUSE.

Sn Pleading, X, 7.
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REASONABLE TIME.

Sec Banks and Banking, 6.
— Bills and Notes, X, 7.
— Contract, I, 2.
— Railways, 11, 2; III, 1$.
— Vendor and Purchaser, IV, 2, 8, 9;

VII, 10.

REBUTTAL OF EVIDENCE.

Sec Evidence.

RECEIVER.

Accounts Municijxdüy —Liability of 
receiver Jar loss of interest by non-elejiosit 
in bank of mom ys collected.

The receiver of :i town municipality 
will he responsible to the corporation for 
loss of interest occasioned by his neglect 
to deposit in the bank moneys collected 
by him for the town. Town of Emerson 
v. Wright, 5 VV.L.R. 305.

See Equitable Execution.
Garnishment, \. 6.

— Mortgagor and Mortgagee, VI, 13.
— Practice, XXV111, 20, 22.
— Private International Law.
— Production of Documents, 15.
— Railways, X.

RECEIVING STOLEN GOODS.

See Conviction, 1.
< Criminal Law , XVII, 17.

RECITAL.

See Indemnity, 4.

RECOGNIZANCE.

See Election Petition, VII; IX, 2. 
— Summary Conviction.

RECOGNIZANCE OF BAIL.

See Criminal Law, XVII, 11.

RECOMMENDATION FOR PATENT.

See Homestead, 2, 3, 5.
— Real Property Act, V, 8.
— Registered Judgment, 4.

RECOUNT OF BALLOTS

See Dominion Elections Act.
— Election Petition, VIII.
— Parliamentary Elections, 1.

RECOVERY BACK OF MONEY PAID.

See Bills and Notes, IV, 1.
— Contract, XV, 1.

Mistake, 2.
— Vendor and Purchaser, II, <», 7;

IV, 5; V, 1; VI, 11; VII, 4, 7.

RECTIFICATION OF AGREEMENT.

Sec Contract, IX, 1, 3.

RECTIFICATION OF CONTRACT.

See Contract, IX, 2, 4, 5.
— Covenants, 8.

RECTIFICATION OF DEED.

1. Mistake - Parties — Mortgagee en
forcing mortgagor's remedies over —Evi
dence of agency Escrow—Trustee for sale 
—Power to mortgage—Ratification—Indem- 
nily of trustee—Ap/wal—Points open with
out cross-ap/teal- Foreign executors—Part
nership or co-partnership- Evidence as 
against answer.

The defendant I), executed a moitgage 
in favor of the plaintiff, in which was the 
usual covenant for payment. He ap
pended the word “ trustee ” to his sig
nature, thinking that thereby he pledged 
himself not personally but in his re
presentative capacity only. When sued 
upon his covenant,

Heldy /nr Dubuc, J.,_that there was 
no mutual mistake, and therefore no
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cage for rectification, but a unilateral 
mistake, and that of law only.

If mistake is positively denied by 
any party to an instrument, parol evi
dence is inadmissible to prove it.

In a suit upon a mortgage against a 
trustee who gave it, the trustee in his 
answer set up his trust, gave the names 
of his cestuis que trustent, and submitted 
they were necessary parties to the suit, 
but asked no relief over against them. 
The cestuis que trustent, having been 
added, the plaintiff asked that their 
liability to indemnify the trustee should 
be enforced in the plaintiff's favor.

Held, that the plaintiff was so entitled.
A bond was executed by 1). for V. as 

his attorney. 1). on examination by 
the plaintiff as to his authority said that 
he had a power of attorney (not produced) 
from V. and had acted for him in relation 
to the matter in respect of which the* bond 
was given, for several months.

Held, that 1). was properly authorized 
to execute the bond.

A number of persons interested in 
certain land executed a bond as collateral 
to a mortgage of the land given by their 
trustee. 11., one? of these persons, ob
tained the various signatures, some of 
them upon the agreement that the bond 
was not to be delivered until all the 
persons interested had executed it. 11. 
delivered the bond without obtaining all 
the? signatures, and the mortgagee upon 
the faith of it advanced the money.

Held, that all the persons signing it 
were liable on the bond.

A trustee for sale of land upon which 
there was a mortgage executed a new 
mortgage paying off the old one.

Held, that ho had power to do so, 
and that his cestuis que trustent were 
bound to indemnify him.

M., one of the* cestuis que trustent, 
assigned his interest to (\ previous to 
th<* giving of the second mortgage. C. 
thereafter attended meetings of tin* assoc
iation and paid two calls made by the 
trustee, being thus known and accepted 
as the assignee of the share.

Held, that the trustee was entitled to 
no relief as against him.

Upon re-hearing Duuuc, J., remained 
of the above opinion.

Her Taylor, C. J. When some of 
the defendants re-hear, the whole case 
is open as between them and the plaintiff ; 
but the plaintiff can ask for no variation 
of the decree as against the other de
fendants unless he also re-hears.

2. The cestuis que trustent of a mort
gagor are not necessary parties to a bill 
for sale, but they are not improper 
parties.

3. Foreign executors who have not 
proved the will in this Province do not 
sufficiently represent the estate.

4. A trustee for the sale of an estate 
has not power to mortgage. Acts of 
ratification by the cestuis que trustent 
discussed and held sufficient.

5. Whether a voluntary association of 
persons formed for the purpose of buying 
a piece of land with a view to resale is 
a partnership, discussed.

0. Parol evidence of a single interested 
witness not sufficient to set aside a deed. 
The rule ils to two w itnesses to overcome 
the answer doubted.

7. There is an implied agreement on 
the part of the cestuis que trustent to in
demnify the trustee against all loss 
which may accrue in the proper execution 
of the trust. But where there is an ex
press agreement upon the subject none 
can be implied.

8. Persons against whom the plaintiff's 
debtor is entitled to relief over should 
not on that account lx* made parties 
to the bill, and the plaintiff cannot 
enforce such relief in his own favor. It 
is not all persons who have an interest 
in the subject matter of the suit, but in 
general those only who have an interest 
in the object of the suit, who are ordinarily 
required to be made parties. ISalJour v. 
Drummond, 9 C.L.T. Occ. X. 201.

2. Mistake — Description of land — 
Inner and outer two miles of parish lot— 
Heal Properly Limitation Act—When riyht 
of action on covenant for payment barred 
—Possession—Occasional hay cuttings— 
Interest, rate of—Meaning of “ liabilities ” 
in chapter 29 of 63 A 64 Vic. (D.)—What 
arrears of interest recoverable in fore
closure action.

Action for foreclosure of a mortgage by 
defendant to plaintiffs of land described 
as lots 19 and 20 of the Parish of Head- 
ingly containing by admeasurement 418 
acres more or less and for rectification 
of the mortgage so as to make it cover 
the outer two miles,of said lots as well 
as the inner, plaintiffs alleging that such 
was the intention of the parties at the 
time the loan was made and that the 
outer two miles had been omitted by 
mutual mistake.
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IIel<l, that rectification as asked for 
should he ordered on the following 
grounds :—

(1) Because the defendant, who was a 
man of intelligence and good education, 
had signed a mortgage giving the acreage 
as 41S more or less, whereas without 
the outer two miles the two lots only 
contained 223.05 acres and with them 
only 421.22 acres.

(2) The defendant had, three years 
after the date of the mortgage, asked 
the plaintiffs to discharge it as against 
the right of way of a railway running to 
his knowledge only through the outer 
two miles of the lots, and had arranged 
that the mice of such right of way should 
be paid by the railway company to the 
plaintiffs in reduction of the mortgage 
debt.

Defendant had left the land in 1892, 
seven years after the last payment on 
account of the mortgage, and had never 
paid or attempted to pay any taxes on 
it since those for 1887, after which the 
plaintiffs paid all the taxes.

The mortgage contained the usual 
provisions for quiet possession to the 
mortgagees on default and for possession 
by the mortgagor until default.

Held, following liucknmn v. Stewart, 
(1897) Il M.R. 625, and Trustees, Ac. Co. 
v. Short, (1888) 13 AC. 793, that de
fendant had not been in actual adverse 
possession for a sufficient length of time 
to acquire title under The Real Property 
Limitation Act against the plaintiffs, 
and that occasional entries upon the land 
by a relative of the defendant for the 
purpose of cutting hav, for several years 
after the defendant had left the land 
vacant, had not the effect of continuing 
his actual possession beyond that time.

The principal of the mortgage fell due 
on 25th May, 1884, and it was provided 
that interest at the rate of eight per 
cent. per annum was to be paid half 
yearly .... till the whole of the principal 
should be paid.

Held, (1) Following Freehold Loan Co. 
v. McLean, (1891) S M.R. 116, and Man. 
<(* AMU. Loan Co. v. Marker, (1892) 8 
M.R. 296, that interest after the due 
date was only recoverable as damages and 
only at the statutory rate and only for 
the six years prior to the commencement 
of the action.

(2) That, although 63 & 64 Vic. (D.), 
e. 29, making five per cent, the legal 
rate, provides that “ the change in the

rate of interest in this Act shall no* 
apply to liabilities existing at the time 
of the passing of this Act,” the interest 
for that part of the six years since the 
passing of that Act should only be allowed 
at the rate of five per cent per annum, 
for the word “ liabilities ” in that Act 
does not refer to the principal debt but 
only to the obligation to pay interest as 
damages. 16 Am. A hng. Encyc. of 
Late, 1061 «V 1062, and cases there cited 
followed.

(3) It is only in an action for redemp
tion, or one in which the question of 
the number of years arrears of interest 
to be allowed is to be treated as if the 
action were one for redemption, that 
more than six years arrears are allowed 
on the principle that he who comes into 
equity must do equity.

Dingle v. ( opjnn, [1899] 1 Ch. 726, 
and In re Lloyd, [1903] 1 Ch. 385, dis
tinguished.

Held, also, that section 24 of The Real 
Property Limitation Act barred the right 
of the plaintiffs to a personal order 
against the defendant for payment of 
tlie mortgage debt after ten years from 
the last payment. Ilritish Canadian Loan 
and Agency Co. v. Farmer, 15 M.R. 593.

RECTIFICATION OF INSTRUMENTS

5 -e Landlord and Tenant, IV, 2.

RE-DEMISE.

See Master and Servant, II.

REDEMPTION.

See Breach of Trust.
— Mortgagor and Mortgagee, I, 2, 3;

IV; VI, 9, 10.
— Parties to Action, 7.
— Registered Judgment, 5.
— Vendor and Purchaser, VII, 6.

REDEMPTION FROM TAX SALE.

See Sale of Land for Taxes, X, 9.
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REFEREE IN CHAMBERS, JURIS
DICTION OF.

Queen's Bench Act, 1896, Rules
26 and 804 -Sale of land under registered 
certificate of judgment—“ Now.”

Held, that Rule ‘JO of The Queen’s 
Bench Act, 1895, which empowered the 
Referee in Chambers “to do such things
............ and exercise all such authority
and jurisdiction as............ are now done
............ or exercised by him or by anv
Judge of the Court sitting in Chambers,’’ 
with certain specified exceptions, did 
not authorize the Referee to make any 
order for the sale of land under Rule 804, 
and that it applied only to the powers, 
authority and jurisdiction wind* at the 
time of the coming into force of the Act 
and Rules, but independently thereof, 
a Judge in Chambers had. Watson v. 
Dandy, 12 M R. 175.

See Administrator Pendente Lite, 1.
— Amendment, 3.
— Evidence on Commission, 0.
- Interpleader, IV, 3; \ 111, 5; IX,

— Jurisdiction, 5.
— Jury Trial, I, 10.

Practii I . XXV 111. 24.
— Production op Documents, 5.
— Security for Costs, I, 2.
— Summary Judgment, I, 2.

REFERENCE TO MASTER.

See Costs, XIII, 22.
- Practice, XXVIII, 13.

— Winding-up, II, 4.

REFUSAL TO ACCEPT.

S c Sale of Goods, III.

REGISTERED DEED.

See Pleading, XII, 2.

REGISTERED JUDGMENT.

1. Assignment of certificate -Re
medies by issuing writs of execution and

registering certificate of judgment—Certi
ficate of judgment.

Bill by the assignee of a registered 
judgment, for sale of lands. I'pon 
demurrer,—

Held, 1. The judgment having been 
assigned, it was immaterial that the 
judgment remained registered in the 
name of the original creditor.

2. That an assignee of a judgment may 
file a bill to enforce it.

3. That the issue of execution upon 
the judgment does not prevent pro
ceedings by bill. Arnohl v. McLaren, 
l M R. 313.

2. County Court Exemptions—Resi
dence commenced after judgment registered
-Dissolution of /hirtm rshiRegistra

tion—Continuance of liability—('osIs.
A County Court judgment for less 

than $100 registered before the County 
Courts Act of 1887. and re-registered 
under section 135 of that Act before the 
1st November, 1887, was held valid, 
and could be enforced bv bill in equity. 
After a judgment was registered the 
judgment debtor took up his residence 
in a house which he owned, and claimed 
its exemption.

Held, that it was not exempt.
Plaintiff’s claim being small, his costs 

were fixed at $50. Hurt v. ( lurke, 5 M.R. 
150.

3. County Court -Queen's Bench Act, 
1805, Rub s 804-0—Sale ,.f land under 

judgment.
The provisions of Rules 804-0 of the 

Queen’s Bench Act, 1805, do not authorize 
proceedings to be taken in a summary 
way under them for the pur|>ose of real
izing a registered judgment of a County 
Court by sale of land, such rules being 
applicable only to judgments in the 
Quirn’s Bench. Droclor v. Barker, 11 
M.R. 485.

See now, however, Rule 744 of The 
King’s Bench Act, R.S.M. 1902, e. 40.

4. Form of certificate Agreement to 
assign homestead Rident.

The omission by a registrar to endorse 
upon an instrument registered the certi
ficate prescribed by Con. St at. Man., c. 
00, s. 15, does not prevent the instrument 
binding the lands.

A certificate of judgment was signal 
by the deputy prothonotary and was under 
the seal of the Court of Queen's Bench.



1035 REGISTERED Jl'IXiMENT 1030

Hehl, insufficient because the date of 
the judgment was IS October, 1883, 
whereas the (Certificate referred to a 
judgment of is October, 1SK4, (the num
ber of the roll not apjieaiing upon the 
certificate) and because the certificate 
did not show that the judgment was 
recovered in t lie Queen's Bench.

Under the 13th sub.-see. of the 34th 
sec. of 42 Vie., e. 31, homesteads cannot 
be bound by executions in the sheriff's 
hands prior to patent.

Since that Act a certificate of judgment 
will bind the homestead of the defendant 
immediately after recommendation for

A registered judgment attaches upon 
land acquired subsequent to its regis
tration (per Kill am, J.). Harris v. 
Hat,Lin, 4 M R. 115.

6. Lien of, under County Courts 
Act, R.S.M. 1902, c. 38, s. 213, against 
debtor s interest under agreement of 
purchase of land Purchast of land i" 
Iw imill for miln hi/ delivery of shun of 
crops Relief against forfeiture Concil
iai ton of agreement In/ vendor—Right of 
redemption as between judgment creditor 
of purchaser and vendor.

The binding effect of the registration 
of a certificate of a County Court judg
ment against the lands of the judgment 
debtor, under section 213 of the County 
Courts Act, lt.S.M. 1902, e. 38, is not 
neatly so extensive as in the ease of a 
registered judgment of the Court of 
King’s Bench under The Judgments 
Act, R.S.M. 1902, c. 91 ; and, when the 
only interest or estate of the judgment 
debtor in the land in question is under an 
agreement of purchase providing for 
payment by delivery of one half of each 
year's crop and in no other way, the 
judgment creditor, having only a re
gistered County Court judgment, does 
not acquire all the rights or position of 
an assignee of the benefits of the agree
ment, and is not necessarily entitled to 
notice of a cancellation of the agreement 
by the vendor in pursuance of a stipu
lation contained therein, or to insist on 
taking the place of the purchaser in all 
respects or to redeem the vendor, nor is 
he entitled to an order for the sale of the 
land after such cancellation.

When the vendor in such a case de
clares the agreement forfeited and can
cels same by notice under one of its 
terms, whether or not the purchaser 
could get relief in equity against the

forfeiture, the judgment creditor has no 
standing to claim such relief. McGregor 
v. Withers, 15 M R. 434.

6. Multifariousness Exemptions —
Jiill to realize registered judgment.

The plaintiff had a registered judgment 
against five defendants. Upon a bill 
filed to obtain a sale of lands held by each 
separately from the others - -

Held, 1. That the bill was not multi
farious.

2. That no personal order for payment 
could be made. Had Estate v. Molcs- 
worth, 3 Man. L.R. 110, followed.

3. That a bill and not a petition in 
the old suit was the proper proceeding.

4. Styh a suit need not be preceded 
by any proceeding upon execution or 
otherwise.

5. Such a bill should show that the 
lands are not exempt from seizure. Fonseca 
v. MacDonald, 3 M.R. 413.

Distinguished, Keewatin Lumber Co. 
v. Wisclt, 8 M.R. 305

7. Retrospective Act - Registered 
County Court judgment 49 Vic., e. 35.

No statute prior to 49 Vic., c. 35, 
made any lands exempt from a judgment 
registered under the County Courts 
Act.

A judgment registered before the 49 
Vic. may be enforced after its passage. 
Hopkins v.Beckel, 4 M.R. 408.

8. Revivor of judgment — Trusts 
under Real Propelty Act Exemption— 
Certificate of judgment— Parties.

In 1884 the plaintiffs recovered a 
judgment for $082.76 against A. M. and 
B. Certain lands in the City of Winnipeg 
were owned by Mrs. G. M., subject to 
two mortgages. Mrs. G. M. died in
testate and the lands were afterwards 
sold under the mortgages and bought in 
in the name of A. C. M. A portion of the 
purchase money was paid, and mortgages 
on portions of the lands given for the 
remainder. The purchase money paid 
was the money of G. M., father of A. M. 
and A. C. M., and the learned Judge at 
the hearing found that the purchase 
was really made by him, A. C. M. being 
merely a trustee. The evidence showed 
that G. M. intended the lands should 
he used as a home for A. M. and his wife. 
The property was, at the time the bill 
w:i- tiled, and for some time previously, 
occupied by A. M. as his residence, but
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he never paid any rent for it. A. C. M. 
hail never occupied or usi-d any jxirtion 
of it or asserted any claim over it. A.

M. in 1889 obtained a certificate of 
title under The Real Property Act. 
Afterwards, at an election trial in which 
it was sought to unseat A. M., who had 
been elected as alderman, on the ground 
that he did not possess sufficient pro
perty, A. C. M. endorsed on his certi
ficate of title a declaration that he held 
those lands in trust for A. M. After 
this declaration, and after It ’s death, 
the judgment being still unsatisfied, the 
plaintiffs registered a certificate of judg
ment and filed a bill thereon to have the 
lands sold, alleging that they were held 
in trust by A. C. M. for A. M. In his 
answer A. M. stated that all the lands 
except Lot 1 were exempt from seizure, 
as he actually lived thereon, and parts 
of Lots 3 and 4 were subject to a mort
gage for $2,000. A. C. M. in his answer, 
and at the hearing, alleged' that lie had 
included Lot 1 in the declaration of 
trust by error.

Held, 1. That a certificate of judg
ment could be issued and registered 
without a revivor of the judgment, or 
a suggestion of the death of 1$., but it 
could only be enforced against the lands 
of the survivor.

2. That the jx-rsonal representative 
of the deceased was not a necessary party 
to the bill.

3. That, where lands under The Real 
Property Act are held in trust, a re
gistered judgment against the cestui 
que trust may be enforced against the 
lands so held, and the trustee holder 
of the certificate of title com|>cllcd to 
make the necessary transfer.

lie Massey dfc Gibson, 7 M.R. 172, 
followed.

By the sub-section substituted by 4P 
Vic., c. 35, s. 3 (M. 1886), for the original 
sub-section 11 of section 117 of The Ad
ministration of Justice Act, 1885, “ the 
actual residence or home of any person 
other than a farmer,” is exempt from 
seizure under execution, “ provided the 
same does not exceed the value of $1,500 ; 
and, if the same does exceed the value of 
$1,500, then it may be offered for sale,” 
Ac. 40 Vic., c. 35, s. 4 (M. 1886). makes 
this exemption apply to proceedings in 
equity to enforce a judgment.

Held, that when the property is mort
gaged it is necessary that the equity of 
redemption should be above the pre
scribed value to make it chargeable with

a judgment debt. It is only the in
ti-rest of the debtor that is charged, not 
the entire fee simp.e. I he land is only 
to be sold if more than $1,500 be offered 
for it, which cannot be expected if the 
equity of redemption be not above that 
value, and the onus of shewing the value 
is upon the plaintiff, Ontario Hank v. 
McMUken, 7 M.R. 203.

See Devolution ok Estates, 2.
I A IDKNI B, 9.

— Exemptions, 4, 7, 10.
— Fraudulent Conveyance, 9, 10, 15,

19.
— Garnishment, VI, 2.
T- Homestead, 2, 4, 5.

— Pleading, LX, 1.
— Practice, XXVIII, 1.
— Real Property Act, I, 2.
— Referee in Chambers.
— Registry Alt.
— Statutes, Construction or, 5.

REGISTRAR OF COURT POWERS 
OF.

Sec Practice, XXVIII, 13.

REGISTRATION OF DEED.

Priority—Quit claim deed—Notice—
Affalant of execution.

A quit claim deed is within the Registry 
Act, and by registration defeats a prior 
unregistered grant of the interest of the 
same grantor.

Registration is effectual without an 
affidavit of execution by the granti-c.

M. was entitled to a conveyance in 
fee simple of the lands in question, ui»on 
the payment cf a small balance of pur
chase money. Under these circumstances 
he executed an assignment of his interest 
in the land to A. Subsequently M. 
executed a quit claim deed of the lands 
to B. B. registered first. B. hail notice 
that A. had been negotiating for the 
purchase of the land, and that there had 
been a verbal arrangement for a transfer 
to A. He asked M. if he had given any 
written agreement to A., but did not 
inquire of A. himself.

Held, that there was not sufficient 
proof of actual notice to defeat B.’s prior 
registration.
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Held, also, (hat in order 1o bring 
abstinence from inquiry within the 
category of actual notice, there must be 
wilful abstinence and fraudulent deter
mination not to be informed. Stark v. 
Stephenson, 7 M.R. 381.

Sec Assignment for Benefit of Cred-

— Deed of Land, 2.
— Equitable Assignment, 2.

- Estate Tail.
— Estoppel, 5.
— Registry Act, 2.
— Sale of Land for Taxes, IX, 2.

REGISTRY ACT.

I. Actual notice.
II. .1. B., on 24th December, 1873, con

veyed a parcel of land to D., and on the 
24th of September, 1874, conveyed the 
same piece of land to M. l).’s convey
ance was registered on 11th May, 1875, 
and M.'s on 25th September, 1874.

M. was the solicitor for II. .1. B. on 
the sale to 1)., and on the "ith of May, 
1874, made the usual affidavit of tIn
exécution of the deed to 1).

Held, that M. had actual notice of 
D.’a deed at the date of the affidavit 
of execution. That such notice would 
be assumed to have continued until 
the date of M.'s deed. That it would 
be no use for M. to say that it did not ; 
and that his deed must be postponed to 
D.’e

Held, that, under the Registry Act 
then in force, 36 Vic., c. 18, priority of 
registration did not apply to conveyances 
registered before the issue of the patent. 
A g new v. Morphy, 1 M.R. 411.

under the old system and to give the 
deed a number.

Fnmuri>’ «V Traders' Loan Co. v. Conklin, 
(1884) 1 M.R. 181, and Rentrick v. 
Herryman, (188(1) 3 M.R. 400, followed. 
Re Stangir and Mondor, 20 M.R. 280.

3. Unregistered prior charge — 50
Vie. (M i, e. 17—57 Vie. it/.), r. 14—Ré
gi si < red judgment— Priority.

The Master having allowed the plain
tiffs’ claim to priority for their charge 
on defendant’s land for the price of 
certain machinery given by an instru
ment which, under 50 Vie., e. 17, could 
not be registered, as against the sub
sequent registered judgments of the 
appellants ;

Held, notwithstanding the Statute 
57 Vic., c. 14, and ss. 08, 01) and 72 of 
the Registry Act, that the registration 
of the- judgments bound only the estate 
or interest the debtor then had in the 
lands which was subject to the charge 
then existing in the plaintiffs’ favor, 
and that the Master was right in making 
the appellants subsequent incumbrancers.

Eyn v. McDowell, 11861), 0 1I.L.C. 619, 
followed.

Miller v. Duggan, 11802] 21 S.C'.R. 33, 
distinguished. ( u.se v. Hurtled, 12 M.R. 
280.

REJECTION OF GOODS.

Sec Sale of Goods, 11,1; IV.

RELATOR

See Information to Restrain Nuisance.

2. Real Property Act, R.S.M. 1902,
C. 148, s. 34 Effect of Jiling died after RELEASE.
application for certificate of title under
Rial Property Act—Priority as between S c Banks and Banking, 3.
such deed and an unregistered prior con- — Evidence, 19.
veyance. — Joint Debtors.

The filing of a deed with an application — Pleading, VI, 1. 
for a certificate of title under The Real Vendor and Purchaser, VII, 1.
Property Act, as one of the evidences in
support of the title, does not constitute --------
a registration of the deed under The
Registry Act, R.S.M. 1902, c. 150, so RELEASE OF EQUITY OF REDEMP- 
as to give it priority over a prior un- TION.
registered conveyance, although the prac
tice in the Land Titles Office is to make See Merger.
certain entries in the abstract book kept — Real Property Act, V, 3.
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RENT.

See Sheriff, 2.

1042

RELEASE OF SURETY.

Sec Principal and Surety, 2, 4, 5, ti.

RELEVANCY OF EVIDENCE.

See Examination for Discovery, 12, 13,
14.

— Examination of Judgment Debtor, 
13, 11.

REMAINDERMAN.

Sec Administration, 1.

REMANET.

See Practice, XV, 3,

REMEDIAL CLAUSE IN ACT.

See Fire Insurance, 3.

REMEDY OVER AGAINST THIRD 
PARTY.

See Municipality, III, 1.

REMOTENESS OF DAMAGE.

See Negligence, I. 5.

REMOVAL OF BUILDINGS.

See Injunction, III, 2.

REMOVAL OF LIQUIDATOR.

See Winding-up, II, 3.

REMUNERATION.

See Executors and Administrators, 4.
— Trustees, 3.
— Trustee and Cestui Que Trust, 2.
— Will, III, 0.
— Winding-up, II.

RENT PAYABLE IN KIND.

Sec Landlord and Tenant, I, 5; IV, 2.

RE-OPENING TRIAL.

See County Court, II, 5.
— Election Petition, VI, 2; X, (».
— Evidence, 10, 13.
— New Trial, 3.

REPAIR OF ROADS AND BRIDGES.

Sec Municipality, IV.
— Negligence, IV, 3, 4.
— Nuisance, 3.

REPAIRS TO BUILDINGS.

See Municipality, I, 2.

REPEAL OF BY-LAW.

Sec IjOcal Option By-Law, I, 1; VI, 4.

REPEAL OF STATUTES.

See Exemptions, 1.
— Sale of Land for Taxes, VI, 3.

REPLEVIN.

1. Action on replevin bond — Im
possibility of fulfilment of condition.

After the determination of a replevin 
action, brought by S. against R., in 
which It. was successful, It. distrained 
the goods in question, for rent due by 8., 
and then sued S. upon the replevin bond, 
for non-delivery of the goods.

Held, that the defendant could not 
shield himself on the ground of the im
possibility of delivering to the plaintiff 
that which the plaintiff had himself 
taken. Robinson v. Scurry, 1 M.li. 257



ici:; REPLEVIN. 1041

2. Action on bond - Original action 
still /milling—Court of Assize.

To an action upon a replevin bond for 
failure to prosecute “ with effect,” the 
defendant pleaded that, the original 
action was still pending and undeter
mined. Replication, “ that the suit re
ferred to in the bond mentioned in the 
declaration herein was at and before 
tlie commette, ment of this action deter
mined in the manner following, that 
is to say, The said suit was entered for 
trial at the Sittings of Assize and Nisi 
Prius of this Court in and for the Eastern 
Judicial District of the Province of 
Manitoba, In ginning on the fourth day 
of March in the year one thousand eight 
hundred and eighty-four, and was on 
the eighteenth day of June in the said 
year brought on for tiial before Mr. 
Justice Taylor, the learned Judge then 
holding the said Sittings, and the said 
learned Judge thereupon decided and 
determined that the said Court had no 
jurisdiction over the said suit, and struck 
the sad suit out of the list of suits then 
and there entered for trial at the said 
Sittings, and declined to give judgment

Demurrer to the replication.
Hi hi, by Killam, J., that the. repli

cation was bad, there being nothing to 
show that the suit was determined by 
the adjudication of the Court before 
which it was in due course brought, or 
that such Court or the Court in which 
it was commenced had no jurisdiction 
to entertain the suit.

'I he ( ourt of Assize and Nisi Prius is 
a Court distinct from the Court of Queen’s 
1 tench. Coming v. Scott, 3 M.R. 557.

After the judgment in this case as 
reported in 3 M R. at p. 557, was given, 
the replication demurred to was amended 
by the addition of the words “ and no 
other judgment has been given therein.”

The defendant again demurred.
Hilil, by Wallhiudge, C. J., that the 

replication as so amended was good. 
Coming v. Scott, 3 M.R. 030.

3. Action on bond—Hieailing.
To an action upon a replevin bond 

for not proceeding with effect, a plea 
that the replevin action is still pending 
is sufficient.

And a replication to such a plea, dis
closing delay, is bad, unless the delay 
itself has terminated the action.

The condition in a replevin bend to 
prosecute with effect, is separate and 
distinct from the condition to prosecute 
without delay. MiJntosh v. A ickel, 4 
M.R. 51.

4. Action against sheriff Writ im- 
pro/m'ly issued.

To an action of trover against a sheriff 
the defendant justified under a writ of 
replevin. Replication that the wiit was 
“ improperly and without any right or 
authority whatever in that behalt sued 
and prosecuted out of the said court ; 
and was not to recover goods wrongfully 
distrained ; and afterwards, to wit on 
the twenty-first day of A pi il, 1.S84, the 
said matters in the said writ contained 
having been brought before the said 
Court for adjudication, Mr. Justice 
Taylor, then sitting in the said court for 
the hearing of cases, determined that the 
said Court iiad not jurisdiction to issue the 
said writ of replevin in the said plea 
mentioned, and to try the action conse
quent thereon, and that the said writ 
was of no force and effect whatever and 
was absolutely null and void.”

Rejoinder “ that the said writ of 
replevin was good and valid on its face, 
and appeared to be régulai ly issued and 
was signed by the proper official in that 
behalf, and the defendant had, at the 
time he received the same and at the time 
of the execution thereof, no notice or 
knowledge that the said writ was issued 
improperly and without any legal author
ity, and the said writ has not been set 
aside, nor has any judgment of any kind 
been entered in the said suit which was 
commenced by the said writ of replevin.”

Demurrer to the rejoinder.
Held, that the rejoinder was good.
If a writ be issued by a proper officer 

and from the proper office for such a 
writ in a proper case to issue from, it 
is not wholly void, so far as the sheriff 
who executes it is concerned. Beemtr v. 
Inkster, 3 M.R. 534.

6. Fixtures (loads affixed to realtg.
A writ was issued to recover certain 

machinery in a planing mill. Plaintiffs 
claimed the goods as vendors, under a 
hire and sale receipt . Defendants claimed 
property as part of the realty under a 
mortgage from the purchaser under the 
same receipt. On motion to set aside 
e he writ,
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Held, 1. That replevin would lie.
2. L’j>on the affidavits filed, that the 

machinery was personalty. \Vat< rous En
gine Works Co. v. Henry, 1 M.R. 36.

6. Land scrip issued under Domin
ion Lands Act, R.S.C., c. 64, s. 90, 
ss. f , as re-enacted by 62 and 63
Vic., C. 16, S. 4—Assignability of scrip— 

Illegality of contract.
Under an order of the Governor in 

Council made pursuant to sub-section 
(f) of section ÎK) of The Dominion Lands 
Act, R.S.C., v. 54, as re-enacted by 62 
and 63 Vic., c. 16, s. 4, the defendant 
Annie Rattley became entitled to scrip 
for land to be located by her. She sold 
the right to the scrip to the plaintiff and 
gave him an order on the Commissioner 
for it. After delivery by the hitter to 
the plaintiff, Mrs. Bait ley, knowing that 
the scrip was in the plaintiff's possession, 
deliberately assigned it to him for valu
able consideration. She afterwards took 
the scrip from the plaintiff and refused 
to return it.

The Order in Council prohibited the 
Commissioner from recognizing or ac
cepting assignments of land scrips and 
from delivering them to assignees.

Held, nevertheless, that the contract 
of sale of the scrip was valid and that the 
plaintiff was entitled to recover pos
session of it in an action of replevin. 
Wright v. Hattie y, 15 M.R. 322.

See County Court, I, 9; II, 1.
— Landlord and Tenant, I, 3.
— License to Take Possession of

— Sale of Goods, II, 2.
— Parties to Action, 3.
— Practice, XXVIII, 23.

REPRESENTATION OR WARRANTY.

See Misrepresentation, V, 2.

REPUDIATION OF CONTRACT.

jSee Contract, X, 1,2.
— Infant, 2.
— Sale of Goods, III, 1.
— Vendor and Purchaser, VII, 7.

RES GESTJ2.

See Criminal Law, II, 1.

RES JUDICATA.

See Capias, 3.
— Conviction, 5.
— County Court, I, 10.
— Crown Patent, 6.
— Estoppel, 5.
— Injunction, I, 3.
— Nul Tiel Record, 1. 2.

Pbai m. i. XX C; V\\ ill. 25.
— Real Property Act, IV, 1.

RESALE.

See Salk of Goods, 111, 1.

RESCINDING AGREEMENT OF SALE

Sec Vendor and Purchaser.

RESCINDING ORDER.

See Interpleader, VIII, 5.
— Practice, XIV, 2; XXVIII, 24.
— Railways, I, 1.

RESCISSION OF CONTRACT.

See Bills and Notes, IV, 4; VIII, 1, 8.
— Contract, III, 1; VII, 2, 3; X, 2, 3;

XI, 1, 2.
— Evidence, 17, 28.

— Limitation of Actions, 1.
— Misrepresentation, 111; VI.
— Mistake, 1.
— Pleading, III, 2.
— Salk of Goods, IV, 1.
— Vendor and Purchaser, II, 3, 4; IV;

V, 1 ; VI, 3, 15.

RESERVATION IN DEED.

See Deed of Land, 1.



RESERVATION OF EXEMPTIONS. 10481047

RESERVATION OF EXEMPTIONS. RES IPSA LOQUITUR.

See Fraudulent Conveyance, 1. See Negligence, III, 3.

RESERVATION OF TRAVELLED 
ROAD.

See Highway, 2.

RESIDENCE.

Public Schools Act, R.S.M. 1902, 
c. 143, ss. 22, 176, 239 Qualification

The defendant, one of the trustees of 
a rural school district, worked and slept 
on his farm in the district, but his wife 
and some of his children lived in the City 
of Portage la Prairie, where he visited 
them al regular intervals.

Ilthl, that he was not disqualified by 
sections 22 and 175 of The Public 
Schools Act, R.S.M. PJ02, e. 113, to 
be elected as a trustee of the district, 
as he might be deemed to be an actual 
resident thereof, and, in any event, 
the ease was not within section 239, which 
only applies when a trustee, after elec
tion, ceases to be an actual resident.

The definition of the word “ residence ” 
in the Manitoba Election Act, as the 
place where a man’s wife and family 
live in the case of a married man, is only 
for the purposes of that Act, and should 
not be applied in interpreting another 
Act.

The word “ residence ” has a flexible 
meaning and should be construed ac
cording to the object and intent of the 
particular legislation in which it may

Regina v. Fermanagh J nst ires, (18971 
2 l.R. /x-r CIihson, J., at p. 593 ; Regina 
v. Tyrone .laslices, (1901) 2 l.R. jter 
Holmes, L. .1 . at p. A10, and Reg. ex rrl 
Forirard v. lia riels, 7 C'.P. 533, followed. 
McCuaig v. Ilimls, 11 W.L.R. 052.

See Security for Costs, IX, 2.

RESIGNATION OF OFFICE.

See Municipal Elections, 5.

RESISTING OFFICER.

See County Court, I, 9.
— Criminal Law, X, 2, 3.

RESOLUTIONS OF MUNICIPAL 
COUNCIL.

See Municipality, VII, 7, 8.

RESTITUTIO IN INTEGRUM.

lL Sir Bills and Notes, VIII, 1.

RESTITUTION.

«See Contract, II, 1. 
— Pleading, 111, 2.

RESTRAINING WASTE.

See Fixtures, 8.

RESTRAINT OF TRADE.

Covenant not to carry on named 
business in certain territory during 
specified term Injunction Evidence.

On tra isferring to the plaintiffs his 
shares in a company dealing in auto
mobiles and their accessories, the de
fendant covenanted that he would not 
engage in, carry on, he interested in, 
have money invested in or hold shares in 
any business similar to or in competition 
with the business carried on by the said 
company in the Province of Manitoba, 
Saskatchewan or Alberta for a period 
of five years.

The company had power to engage 
in other lines of business.

Ih Id, (1) The covenant only extended 
to the business actually carried on by the 
company at the time of the signing of it 
and was, therefore, not too wide to be 
enforceable.
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Maxim v. Nordenfell, [1893J 1 Ch. 630, 
[1S94J A.C. 535, distinguished.

(2) . Extrinsic evidence might he given 
to show what was the business carried 
on by the company at the time.

(3) The plaintiffs were entitled to an 
injunction in the terms .of the covenant 
against the defendant who had accepted 
the position of manager for another 
company carrying on, at Winnipeg, 
the business of dealers in automobiles, 
limited to dealing in automobiles. Kelly 
v. McLaughlin, 21 M.R. 789.

Sec Conspiracy in Restraint of Trade.
— Contract, IV, 1; XV, 14.
— Municipality, I, 7.

RESULTING TRUST.

Sec Deed of Settlement.
— Voluntary Conveyance.

RESUMING POSSESSION OF GOODS.

See Sale of Goods, VI, 4.

RE TAKING POSSESSION.

See Limitation of Actions, 1.

RETENTION OF GOODS.

See Sale of Goods, IV, 4.

RETROSPECTIVE STATUTES.

See Growing Crops.
— Mechanic’s Lien, III, 1.
— Pleading, IX, 2.
— Practice, XXVIII, 1.
— Railways, V, 4.
— Real Property Limitation Act, 5.
— Registered Judgment, 7.
— Statutes—Construction of.
— Workmen's Compensation for In

juries Act, 1.

REVENUES AND EMBLEMENTS.

Sec Crown Lands, 2.

REVERSING JUDGE’S ORDER.

See Evidence on Commission, 9.

REVERSION.

See Landlord and Tenant, I, 6. 
— Nuisance, 2.

REVIEW OF ORDER.

Set Fraudulent Preference, VI, 3.

REVIEW OF TAXING MASTER’S 
REPORT.

See Solicitor and Client, II, 1.

REVISING OFFICER.

See Contempt of Court, 3.

REVISION OF VOTERS’ LIST.

See Mandamus, 5.

REVIVOR.

Sec Practice, XXVIII, 26.
— Registered Judgment, 8.

REVOCATION.

See Assignment for Benefit of Cred
itors, 4.

— Life Insurance, 5.
— Principal and Agent, U, E; V, 9.

RETURNING OFFICER.
0 REVOCATION OF AGENCY.
See Municipal Elections, 2.
— Parliamentary Elections, 3. See Principal and Agent, II, E; V, 9.
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REVOCATION OF LEGACY.

See Will, 11, 3.

RIGHT OF ACTION.

Action—Cont,mil of indemnity—As- 
8i<jnment of—Sale subject to unjiaid pur
chase money—Liability of sub-purchaser— 
Implied contract.

One Galbraith agreed in writing to 
purchase certain lands from the plaintiff 
and paid $200 on account of the purchase 
money. He afterwards transferred his 
interest in the lands under the agreement 
to the defendant by an assignment en
dorsed thereon signed by himself, but 
not by the defendant. The defendant 
did not make any of the payments re
maining due to the plaintiff under the 
agreement and Galbraith then assigned 
to the plaintiff “ all and every covenant, 
agreement and obligation of the said 
A. B. McClelland, of any and every 
nature and kind whatsoever, whether 
expressed in the assignment hereinbefore 
mentioned to the said McClelland or 
implied from any or all of the trans
actions between them and also all obli
gations both legal and equitable” of 
the defendant.

II< Id, that, upon plaintiff adding 
Galbraith as a partv defendant with his 
consent, for which leave was given, the 
plaintiff was entitled under the assign
ment from Galbraith to him to recover 
from the defendant the amount remaining 
due under the original agreement of sale 
to Galbraith.

Maloney v. Campbell, tls«l7) 28 S.C.ll. 
228, and Cullin v. 11 in n, (1888) 5 M.R. 
8, followed. Brough v. McClelland. 18 
M R. 270.

Sic ASSIGNMENT FOR BENEFIT OF CltKD-

— Chattel Mortgage, II, 2.
— Chose in Action, 5.
— Company, IV, 12.
— Ejectment, 3.

Misrepresentation, III, 2.
- MoimiAuuu and Mortgagee, I, 1.

— Ml NKTPAI.ITY, 111, 2, 3, 4.
— Pleading, XI, 17.
— I'i hlic Parks Act.
— Railways, II, 1; V, 1, (i; VIII, 2;

XI, i
— Real Property Limitation Act, U.

See Sale of Land for Taxes, X, 5.
— Trespass.
— Set ( )ff, 2.
— Vendor ani> Purchaser, III, 1.
— Warranty, 1.
— Workmen's Compensation for In

juries Act, 4.

RIGHT OF APPEAL IN CRIMINAL 
MATTERS.

See Liquor License Act, 8.

RIGHT OF POSSESSION.

See Conditional Sale, 4.

RIGHT OF WAY.

«See Way of Necessity.

RIGHT TO REPLY.

See Trial.

RIOT.

Sec Injunction, I, 2.

RIPARIAN OWNER.

See Injunction, I, 5.

RIVER BED, OWNERSHIP OF

See Injunction, I, 5.

ROAD ALLOWANCE.

See Boundary Lines.
— Municipality, V, 1.

RULE AGAINST PERPETUITIES.

Sec Deed of Settlement.
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RULE OF COURT.

See Railway Commissioners for Can
ada, Board of.

SALE AFTER FORECLOSURE.

See Mortgagor and Mortgagee, V, 1.

SALE BY AUCTION.

See Sale of Land for Taxes, X, 3.

SALE BY THE COURT.

Sir Half Breed Lands Act, 3.
— Practice, XVIII, 2.
— Vendor and Purchaser, VII, 8.

SALE OF GOODS.

I. Bills of Sale and Chattel 
Mortgage Act.

11. Property Passing.
III. Refusal to Accept.
IV. Rejection.

V'. Warranty.
VI. Miscellaneous Cases.

I. Bills of Sale and Chattel 
Mortgage Act.

1. Immediate delivery —- Change of 
possession.

Interpleader issue respecting the owner
ship of certain horses seized in execution 
against the defendant and claimed by his 
mother.

On the 2nd of October, 1894, a verbal 
sale of the horses in question was made 
to the claimant, and pait of the purchase 
money was then paid, and the claimant 
stated in her evidence that tin* horses 
were “ hers from the 2nd of October.” 
For the convenience of the claimant, 
however, and at her request, the defend
ant continued in actual jiossession of 
the horses until the 12th of November 
following, when he called iq>Gn the claim
ant and told her that he was going away, 
but had left everything all right, and 
that a boy who had been in his employ
ment could take care of everything ; and

thereafter the claimant, by her servants 
remained in actual i>ossession of the 
horses.

The Judge at the trial found that, the 
sale was ho mi fide. The execution was 
not issued until January, 1895.

Held, that the sale was good as against 
the plaintiffs, notwithstanding the Bills 
of Sale Act, R.S.M., e. 10, s. 2, and that 
this ease might he distinguished from 
Jackson v. Hank of Sorti Scotia, U M.R. 
75, on the ground that here there was a 
delivery by the vendor on the 12th of 
November, and that what then took 
dace brought the ease within the rule 
aid down by Patterson, J., in Whiting v. 
Hooey, 13 Alt. it, that, although a 
grantee could not by any act of his own 
in seizing the goods, give himself a better 
title than he had under his deed, yet the 
grantor might, by making a delivery 
which would operate as a conveyance 
of goods capable of passing at law by 
delivery, effectually cure a prior de
fective conveyance. Trust and Lisin Co. 
v. Wright ; Wright, Claimant, Il M.R. 
314.

2. Delivery—Agreement that purchaser 
should Isar any loss hg fire, ifieri of.

B. agreed to deliver to defendant at 
Carman 195 cords of wood to be taken 
out of two piles of wood containing 200 
cords lying at another railway station 
and received the consideration therefor. 
Before anything was done towards de
livery of the wood or setting apart the 
195 cords from the rest of the wood, B. 
assigned to plaintiff for the benefit of 
his creditors.

Held, that defendant had acquired no 
title to tin* wood as against the plaintiff, 
as section 3 of The Bills of Sale and ( 'battel 
Mortgage Act, R.8.M. 1902, c. 11, had 
not been complied with

Held, also, that the defendant's agree
ment to bear the loss if the wood should 
he burned was not sufficient to vest the 
title in him in the face of the other facts. 
Haverson v. Smith, 111 M.R. 204.

II. Property Passing.

1. Place of inspection — Aree pin nee 
of part—Rejection of rtsidue as not in 
accordance with contrait.

Contract for sale of butter then manu
factured and also for all butter to be 
manufactured during the season ; quality 
to be “ fim* ; ” delivery to be f.o.b. ears, 
Birtle. Purchaser carried on business in
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Winnipeg. No inspection took place 
at time of contract.

Vendor shipped car load at purchaser's 
request to Winnipeg. Purchaser refused 
to accept because of defect in quality, 
Vendor re-sold and sued for difference 
between contract price and amount

Held (1) The agreement as to quality 
was a condition of tin* contract.

(2; The property in the butter had not

(3) The place for inspection was Win-
nipt g.

(4) The purchaser’s duty to accept 
depended upon the quality of the butter.

(5) The fact that the purchaser had 
accepted other ear loads of “fine” 
butter did not bind him to accept one 
that was not.

Dytnent v. Thompson. 11 sVi O.R. 
560, 12 A.It. 05s, 13 S.C.lt. 303, com
mented on.

(0) The onus was on the vendor to 
prove the quality of the butter.

(7) Such evidence could not be given 
in rebuttal. Liwis v. Barré, 14 M.H. 32

2. Sale or consignment -Htplevin.
Defendant ordered certain goods

through plaintiffs’ traveller. Plaintiffs on 
12th December wrote defendant that 
they would consign only, and not sell. 
This letter was never received, but de
fendant did receive a telegram as fol
lows :—“Can only fill order forty off 
hardware, forty and ten flatware, you 
paying express, answer if satisfactory.” 
Defendant replied, “ All right, send 
goods at once.” On the Kith, the goods 
were shipped. On the same day plain
tiffs wrote defendant that tlx* goods 
were consigned only and not sold, but 
this letter was not mailed until the 
1sth, and was not received until after 
the goods had been received and ac
cepted. The invoice was headed “ con
signed to ” the defendant.

Il<l<l, (Taylok, .1., dissenting). That 
there was a completed sale to the de
fendant and that the property in the 
goods had vested in him. Acme Silver 
Co. v. Hen el, 4 M.U. 501.

3. Breach of contract - Non-delivery 
—(loads in storage—Faijdtre of vendor to 
deliver warehouse receipt Alistair of ac
knowledgment by warehousemen of transfer 
to tuidtt Sale of (loads Act, sec. 20 (b)— 
Sale of yoods by warehousemen for storage

charges to agent of rendu. —Effect of—Dam-

The defendant, on the 26th November, 
1010, had a car-load of fish in storage, 
and on that day agreed to sell it to the 
plaintiffs for .§1,000 : of that sum, §130 
was paid in cash ; §370 was to lx- paid by 
payment of storage charges direct to 
tlx* storage company, and the balance 
by a post-dated cheque, which was given 
by the plaintiffs to the defendant. The 
defendant, in writing, agreed to deliver 
to the plaintiffs “warehouse receipt
covering fish in............ storage sold to
them. Warehouse receipt covering goods 
must lx* signed for in good order and 
delivered to the plaintiffs not later 
than December 5, 1910.” A warehouse 
receipt hail been issued by the storage 
company to tlx* defendant, containing 
a condition that “ the goods are to be 
delivered only upon tlx* surrender of 
this receipt.’ The receipt was never 
delivered to the plaintiffs.

Held, that the facts brought the case 
within tlx* provision of clause (5) of see. 
29 of the Sale of Goods Act, that there is 
no delivery by seller to buyer unless 
and until the third person in possession 
of the goods acknowledge to the buyer 
that lx* holds tlx* goods on his behalf ; 
and, upon the evidence in this case, the 
storage company did not acknowledge 
to tlx* plaintiffs that they held the goods 
on the plaintiffs’ behalf. Delivery of 
the document of title, at the time speci
fied, was an essential term of tlx* contract. 
The mere intimation by the defendant 
to the storage company that he had sold 
to the plaintiffs did not affect their 
relat ions.

The contract of bailment (the ware
house receipt, a duplicate of which was 
produced by the storage company) stated 
that the goods might be sold for non
payment of charges. On the 3rd Jan
uary, 1911, the storage company notified 
the plaintiffs that they (the storage 
company) were about to sell the fish to 
pay storage charges, and gave them the 
opportunity to get tlx* fish by paying 
the charges before the 7th January. 
After this notification, another firm of 
fish dealers, acting at the request of the 
plaintiffs, bought the fish from the 
storage company for the amount of the 
charges. The plaintiffs took over the 
fish, paying the other dealers the amount 
paid by them, and giving them a portion 
of the fish as remuneration for their 
sert ices.
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Held, that this transaction did not 
amount to an acceptance of the fisli 
by the plaintiffs under the contract.

Held, therefore, that the plaintiffs 
were entitled to recover, as damages for 
the breach of the contract, the $130 
paid to the defendant, and $250 for loss 
of profit ; and to a return of the post
dated cheque. Checkik v. Price, IN 
\\ L.R 288.

III. Refusai, to Accept.

1. Damages for -Duty of seller in 
making reside of the goods—B> pwiiation 
of contract by buyer- Failure of seller to 
prepay freight as agreed.

1. When the purchaser of an article 
has absolutely refused to accept it 
because he had changed his mind about 
buying it, he cannot avoid paying 
damages on the ground that the seller 
was to prepay the freight and had not 
done so.

Braithwaite v. Foreign Hard wood Co.,
110051 2 K.It. 54 5. followed.

2. When the seller of the rejected goods 
has resold them by auction, fairly con
ducted and reasonably advertised, due 
notice having been given to the buyer, 
he Is entitled to recover the difference 
between the contract price and the net 
amount realized, and he is not required 
to exercise the utmost amount of diligence 
and skill and the most accurate judgment 
in an endeavor to save the wrong-doer 
from loss.

Dunkirk Colliery Co. v. Lever, 41 L.T. 
(1880) per James, L. J. at j). 635, followed.

The exjH'nses of storing the article 
in question in this case, a cab, for an 
unnecessary length of time, and of sending 
it from Brandon to Winnipeg to be sold 
were disallowed.

Richards, J. A., agreed with the trial 
Judge in holding that the plaintiff could 
and should have sold the cab at a higher 
price than that obtained at the auction,* 
and should, therefore, be charged with 
such higher price as against the contract 
price. Greer v. Iknnison, 21 M.R. 40.

2. Damages for wrongful refusal to 
accept, measure of Sale of Goads Art, 
R.S.M. 1902, r. 152, 49- Hrauh of
contract to purchase.

In estimating the amount to be allowed 
to the vendor for damages for the deli
berate and unjustifiable refusal by the 
buyer to accept the goods bargained for, 
the Judge or jury trying the action is

not limited by sub-section (b) of section 
4P of The Sale of Goods Act, R.S.M. 
1902, c. 152, to the difference between 
the contract and the market price, but 
may, under sub-section (a), allow any 
loss directly and actually resulting, in 
the ordinary course of events, from the 
buyer’s breach of contract, so that, in 
the ease of a contract for the delivery of 
hay in successive lots, the following 
elements may be taken into consider
ation in computing the damages : the 
contract price ; the market price and the 
condition of the market for hay at the 
times when deliverable under the eon- 
tract ; the quality of the hi^v at such 
times ; the quantity of hay deliverable 
under the contract really in the possession 
or under the control of the seller ; the 
efforts made by the seller to dispose of 
the hay (which need not be especially 
diligent : Brown v. Muller, L.R. 7 Kx. 
322, and Smith v. Maguire, 27 L.J. Kx 
472); the prices subsequently realized 
by the vendor ; the profits primarily 
and properly obtainable by the vendor, 
had the contract been performed, and 
the expenses reasonably incurred for 
storage, loading, insurance, etc., as a 
consequence of the buyer’s refusal to

In such a case the vuidor is entitled 
to the benefit of all presumptions as to 
the advantages that might have accrued 
to him had the contract been carried 
out in good failli by the buyer.

Wilson v. Northampton, L.R. 9 (,'h., 
/xr Lord Selborne at p. 285, followed.

Bank of (Jltaira v. Wilton, 10 W .L.R.
331.

IV. Rejection.

1. After acceptance Wat rant y or con
dition His'ission for misrepresentation•— 
Delivery and acceptance Damages — 
Breach of warranty.

The purchaser of a specific lot of eggs 
at fixed prices cannot, «fier delivery 
and acceptance, reject and return them 
because of a representation, made in 
good faith by the vendor, that the pro
portion of good eggs in the lot was greater 
than it turned out to be, but is entitled 
to a deduction from the vendor's claim 
by reason of getting a smaller quantity 
ol good eggs than he was led to expect, 
such deduction being allowed by way 
of damages for breach of warranty. 
Proui v. Boyers Fruit Co , IN M R. 240.
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2. After delivery Hiseit-sion of con

tract .!/»/« al from Jindinys of trial 
Judge Partial inspection Ity purchaser 
•J gonds au/#/ by s/n eijic description.

A purchaser of goods ordered tu be 
Mill by railway «lues not lose his right
1 1 11 j et ing the ..... lb bji unloading t hem
irom the cars on arrixal and iiauning 
them tu hi.' own premises, if he finds them 
in he inferior to what he had ordered and 
s » notifies the vendor within a reasonable

Taylor v. Smith, |1893J 2 Q.H. I >5, 
followed.

I’nder the (jneen's Bench Act, 1895, s. 
Is, and Holes 638, tilt), the Full Court 
in hanc is a Court of Appeal from the 
decisions ot a single Judge on questions 
of fact as well as of law, and must weigh 
conflicting evidence, and draw it~ own 
inferences and conclusions, whilst hearing 
in mind that tt has neither seen nor 
heard the witnesses, and making due 
allowance in this respect.

The prine.pies laid down in this regard 
in Tht Glannibanla, (187(1) 1 IM). at p. 
-87 ; J otjhluh v. CuiiiIm ilainl, [1898J 1 
Ch 701 ; Smith v Chadwick, (1884) 
9 AC. Fs7, and The Xorth Hntish ami 
M irailtil< Jj,h. C„ v. Tuurrillc, (1895) 
-5 S.( .It. 177, should he followed.

Held, on the evidence set out in the 
judgments, Main, J., dissenting, that 
the finding of Du me, J., who tried 
the ease, in favor of the defendants should 
he reversed and a verdict entered for the 
plaintif! with costs, Cieighlon v. Pacific 
Coast Lmnbci Co., 12 M.lt. 540.

3. Retention of bill of lading Sale 
of (load Ail, H.S.M. 1902, r. 152, .s. 30— 
I fej, ction.

When the buyer of goods exercises his 
right, under section 30 of The Sale of 
floods Act, K.S.M. 1902, e. 152, to reject 
the goods because the se 1er delivered a 
quantity larger than that contracted for 
and also delivered goods contracted for 
mixed with goods of a different description 
not included in the contracts, the reten
tion by the buyer of the bill of lading 
creates no liability on his part. Scl.ledger 
v. I itubcrg, 19 Ai.It. 328.

4. Retention of goods without 
notice of rejection to seller within 
reasonable time Damages fa- breach 
of warrantg as to quality of goods—When 
pro/H i ty passes-Sale of (loads Act, R.S.M. 
1902, e. 152, ss. 33-30, 52.

The purchasers of goods sold by sample, 
although they claimed that the goods 
when received were not what they had 
bargained for and made a number of 
complaints by letter to the sellers and 
verbally to their agoit, made sale of 
considerable portions of the goods and 
diil not expies,six notify the sellers that 
they rejected the goods until about 
six weeks after they had received them 
into stock.

Ih hi, that the purchasers had retained 
the goods without rejecting them within 
a reasonable time and, under sections 
35 and 38 ol The Sale "t Goods Act, 
H.S.M. 1902, e. 152, had lost the right 
of rejection and, therefore, were liable 
for the price agreed on, subject to their 
right, under section 52 of the Act, to 
whatever deduction thny could establish 
a claim for by reason of any breach of 
warranty as to quality or for damage 
by way of counterclaim.

Causton v. ('hapmon, (1872) L.R. 2 
ILL. Sc. 250, and Grimolby v. Wells, 
(1875) L.R. 10C.1*. 393, followed.

'Flic Court held, on the evidence set 
out in the judgment, that the purchasers 
had failed to establish any such claim 
for damages.

Held, also, following lletijamin on Sales, 
5th ed. at pp. 355, 039, and Hadischc v. 
Hash, (1898) A.C. 207, that, although 
delivery to a carrier is puma facie an 
appropriation of the goods, yet the seller 
may contract to deliver them to the buyer 
at their destination, in which case the 
property does not pass till such delivery. 
Whitman Fish Co. v. Winnipeg Fish Co., 
17 M R. 620.

On appeal to the Supreme Court,
Held, reversing the above judgment, 

that the sale had been made subject to 
delivery at Winnipeg, that any loss oc

casioned by deterioration in transit not 
necessarily incident to the course of 
transit should be borne by the sellers, 
that the loss in this case was not so in
cident, and that, under the circumstances, 
the purchasers hail notified the sellers 
of the rejection within a reasonable time, 
as contemplated by the Sale of Goods 
Act, H.S.M. 1902, c. 152 ; that the 
plaintiffs could not recover and that the 
defendants were entitled to have damage's 
on their counterclaim.

Whitman Fish Company v. Winnipeg 
Fish Company, 41 S.C.lt. 453.
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V. Warranty.

1. Express and implied warranty -
Interest on damages—Sale of Goods Act, 
R.S.M. 1902, r. 152, ss. 15, 16.

1. Under sub-section (d) of section 16 
of The Suie of Goods Act, R.S.M. 1902, 
r. 152, au express warranty in a contract 
for the sale of goods by description does 
not exclude the implied warranty pro
vided for by section 15 of the Act that the 
goods shall correspond with the descrip
tion, and on the sale of a threshing engine 
by description there is an implied warranty 
that it shall be reasonably fit for the work 
that the vendor knew the buyer wanted 
it for, which is not inconsistent with any 
of the express warranties usually inserted 
in such a contract.

2. Where a contract for the sale of a 
threshing engine contains the usual 
warranties and also a provision that in 
case the engine is not satisfactory the 
company may supply another engine and, 
if it does, " the terms of the warranty 
shall be held to be fulfilled, and the com
pany shall be subject to no further lia- 
>ility,” this should not be construed to 

mean that the company would be ex
onerated after supplying another engine 
no matter whether it was as defective as 
the first one or not.

3. Defendant should he allowed in
terest on the amount allowed him ns 
damages as he had to pay interest on the 
promissory notes sued on. North-West 
Thresher Co. v. Darrell, 15 M.R. 553.

As to 1 above, see now Clark v. Waterloo 
Mftj. Co., 20 M.R. 289, which would 
seem to overrule it.

2. Implied condition -Sale of Goods 
Act, R.S.M. 1902, c. 152, ss. 13, 16.

Action for breach of warranty of thresh
ing machinery consisting of an engine, 
separator and several other articles sold 
by defendants under an agreement in 
writing containing the following among 
other clauses :

“ The said machinery is warranted 
to be made of good material, to be dur
able, and, with good care, to do good work 
if projjerly operated by competent per-

“ This warranty does not apply to 
second-hand machinery.”

“ There are no other warranties, guar
antees or agreements other than those 
contained herein.”

Held, that, as there was no complaint 
respecting anything but the separator 
which was admitted to be "second
hand,” there was no warranty under the 
agreement.

//(/'/, also, that the agreement and the 
ilaint iff’s course in suing only for a 
>reaeh of warranty excluded the oper
ation of section 16 of The Sale of Goods 
Act, U.S.M. 1902, c. 152, which would 
otherwise import "an implied condition 
that the goods shall be reasonably fit ” 
for the particular purpose for which they 
are required.

Quare, whether the agreement did not 
in any case exclude the statutory implied 
condition.

Sauyir-Mrisse 1/ v. Ritchie, 13 W.L.R. 
89, reversed in tin* Supreme Court, 43 
S.G R. 614, referred to. Clark v. Waterloo 
Manufacturing Co., 20 M.R. 289.

VI. MlSCKLLANF.Ot S CaHKS.

1. Animals' Diseases Act Warranty 
—Caveat imptor— Sale of horse—Contagious

The Diseases of Animals Act, 54 Vic., 
c. 17, s. 16, (R.S.M., c. 5, s. 25) provides 
that, “ Any person who sells or disjioses
of............ any animal infected with or
labouring under any infectious or con
tagious disease, or any animal respecting 
which there is cause of suspicion that such
animal is infected......... shall for every
such offence incur a penalty of one hun
dred dollars.”

The defendant sold to plaintiff a horse 
suffering from glanders, but the trial 
Judge found that lie had no cause for 
suspicion that the animal was infected. 
There was no warranty. In an action 
for damages,

Held, that the defendant was not 
liable. Even if there had been a breach 
of the statutory duty, the1 rule of caveat 
emptor would apply. Rothwell v. Milner, 
8 M.R. 472.

2. Authority to buy, of person in 
charge of business.

Defendant was in partnership with 
Mrs. P., in a business of which Mr. P. 
hud the management tmder a power of 
attorney from both partners, and carried 
on under the name of P. ,v Co. Do- 
fendant himself took no part in the man
agement, further than being sometimes 
consulted about purchases.

Mrs. P. died and P. was left in charge, 
to take stock and wind up the business
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and to obtain a purchaser for it. The 
firm name remained over the store and 
there was no outward change.

While so in charge I*, ordered goods 
from the plaintiffs, their agent entering 
up the order in the name of I*. «V Vo. 
After the goods had been delivered, de
fendant took possession of the whole 
stock, including the goods supplied by 
plaintiff, and eventually sold il. Before 
the sale, the plaintiff demanded the 
goods from the defendant, but was re

in an action for goods sold and de
livered,

Held, 1. That 1\ had no authority 
to bind the defendant by the purchase.

*2. If plaintiff thought he Was selling 
to the defendant, and defendant did not 
purchase, the property would not have 
passed and defendant would have been 
liable in some form of action. But these 
facts were not clearly proved. Vincberg 
v. Anderson, t> M.R. 335.

3. Collateral agreement Demurrer 
—Sole of machine Agreement nn<l< r seal.

To a declaration on an agreement, 
under seal, for the purchase by the de
fendant of a separator, for which he was 
to pay $300 cash and to give three pro
missory notes, the defendant pleaded, 
by his 5th and 14th pleas, that, in con
sideration of his entering into that agree
ment, the plaint ill's agreed to purchase 
from him a second-hand separator for 
$200, the $200 to be credited on the first 
note falling due ; that lie delivered the 
second-hand machine, etc. The defend
ant also filed a counter-claim setting up 
a similar state of facts, and claiming dam
ages for breach of agreement in not 
applying the purchase money in payment 
of the note. The plaintiffs replied to 
these pleas and counter-claimed that the 
agreement set up by the defendant was 
not under seal.

On demurrer,
Held, that the agreement set up in 

the pleas was an independent collateral 
agreement, and* the pleas were, or 
amounted to, pleas of accord and satis-

Held, also, that the agreement set up 
in the counter-claim was an independent 
collateral agreement, for a breach of 
which damages could be claimed. Case v. 
Laird, N M.R. 204.

4. Conditional sale —Lien vote — 
Vendor resinning possession — Rights of

vendor in dealing with the goods afterwards
Exchange of goods not the same as a sale.
When the vendor of horses under a 

conditional sale, having taken from the 
purchaser a lien note containing tlw 
usual provisions allowing him, in case of 
default, to take possession of the homes 
and hold them, “or sell the same at 
public or private sale," etc., does retake 
the horses, lie hits no right to trade one 
of the horses for another and still hold 
the maker of the note liable upon it. 
Such an exchange cannot be treated its a 
sale within the meaning of the note. 
Harris v. Dustin, 1 Terr. L.R. ('», and 

Sawyer v. Cringle, Is A It. 2Is. followed. 
Moore v. Johnston, V W.L.lt. (142.

6. Delivery Partial delivery — Re
fusal to acre /it excusing further delivery.

Defendant ordered goods—some manu
factured and some to be manufactured— 
from plaintiff. Defendant contended that 
the agreement was that the goods were 
to lx shipped not later than the ftth of 
October, while plaintiff and his witnesses 
swore to the 201 h of October, as the date 
agreed upon. On the 10th of October 
defendant wrote, cancelling the order. 
This letter was received bv the plaintiff 
on the lOtii of October, and on that day 
he shipped a portion of the goods. In 
an action for the price of the goods 
shipped,

ID hi, that, even if the plaintiff's con
tention as to the date were upheld, yet 
the defendant was not bound to accent 
a portion of the goods, and that the 
letter of the 10th of October did not 
excuse a complete performance. McPhail 
v. Clements, 1 M.R. K15.

C. Estoppel Sale of < hattel-—Work and

Plaintiff agreed with defendant as 
follows : “ 1 will put you up building 
with frame for tent 75 by 21, according 
to plan, for the sum of $500 ; starting 
at once and completing as soon as pos
sible.” After completion the plaintiff 
tore down the building and carried it 
away without the defendant’s knowledge. 
In an action for the contract price the 
jury was told that it was the plaintiff's 
duty to notify the defendant of the 
completion, and tender it to him.

Held, 1. That, if the contract was for 
the sale of a chattel, the charge was 
right ; but, if for work and labor, that 
it was wrong.
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2. That, although the circumstances 
might tend to support the view that the 
contract was for work and labor, yet 
that the plaintiff having, without the 
defendant's sanction, pulled down and 
carried away the building, he could not 
be heard to say that it was not a sale of 
a chattel, the property in which had not 
passed to the defendant. Ross v. Doyle, 
1 M R. 434.

Sn Bailment, 6.
Banks am» Banking, 5, 7.

— Bills of Sale, 2.
— Chattel Mortgage, II, 2.
— Conditional Sale, ii.

Contract, I, 2; XI1, 1,2,3; XIV, 1,2. 
Cot tm ( '<n iti, 11, l.

— Fi. Fa. Goods, 4.
— Hay.
— Limitation of Actions, 1.

Principal and AuK-Vr, 1, 1, 3, 0; Y, 5. 
Warranty, 2, 4.

SALE OF GOODS UNDER FI. FA.

See Sheriff, 3.

SALE OF LAND.

See Agreement for Sale of Land, 2.
— Evidence, 9.
— Misrepresentation, V, 2.
— Municipality, 1, 3.
— Pleading. IX, 2.
— Ratification.
— Referee in Chambers, 2.
— Registered Judgment, 3.
— Statute of Frauds, 8.
— Taxation, 4.
— Vendor and Purchaser.

SALE OF LANDS FOR TAXES.

1 Advertisement of the Sale.
II. Crown Lands.

III. Injunction.
IV. Irregularities.
V. Mortgagor and Mortgagee.

VI. Statutes Confirming.
VII. Surplus from Sale.

VIII. Tax Sale Deed.
IX Void Proceedings.
X. Miscellaneous Cases.

I. Advertisement of the Sale.

1. Injunction.
Lands were advertised for sale for 

taxes in two numbers of the Gazette, but 
those numbers although dated u|mui 
certain days did not in fact issue until 
later dates—dates too late to comply 
with the statute. Upon a motion for 
an injunction to stay the sale,

Held, 1. That the statute was._not 
sufficiently complied with, but

2. That insufficient advertising would 
not, under the present statutes, render 
the sale void, and that therefore no 
injunction to stay it should be granted. 
Wood v. Birth, 4 MR. 415.

2. Parcels advertised as Patent
ed " Warranty—Assessment Act, RS.Af. 
11X12. c. 117, *«. 162, 166, 168, 22».

When the secretary-treasurer of a 
municipality, acting under section 162 
of The Assessment Act, R.S.M. 191)2, e.
117, advertises lands to h • sold for arrears 
of taxes as “ Patented,” although in 
fact they are unpatented, and the pur
chaser, relying on that statement, buys 
without making any investigation of 
the title, he. is entitled to recover from 
the municipality as damages for a breach 
of warranty the amount he paid for the 
lan^s, also all sums paid for subsequent 
taxes on them with interest.

Such statement should be held to be 
a positive statement of fact made with 
the intention that it could be relied 
upon, and not merely an expression of 
opinion and, being untrue, amounts to 
a misrepresentation excluding the opera
tion of the rule of eurent emptor.

McSorley v. St. John, (1882) 6 S.C.R. 
544 ; De. Lassnlle v. Guildford, [19011 
2 K.B. 215 ; Chapman v. Brooklyn, (1869) 
40 N.Y. 379, and Pearson t. Dublin, [lQOTj 
A.C. 351, followed.

Austin v. Siincoe, (1862) 22 U.C.U. 73, 
and McLellan v. AssinUxna, (1888) 5 
M R. 265, distinguished on the ground 
of differences in statutory enactments.

Hebi, also, (1) That section 166 of 
the Act does not prevent the plaintiff 
in such a ease from recovering back lus 
money.

(2) That, notwithstanding section 229 
of the Act, the Court could add the sub
sequent taxes paid by the plaintiff to 
the amount paid by him for the land in 
the first (dace, and treat the whole as 
damages suffered by reason of the breach 
of warranty.
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(3i That the defendant municipality 
should he allowed one month *ilhin 
whieh to redeem the lands under section 
I (is of the Act, as having Keen sold through 
error, and that, in case of redemption 
within that time, the judgment should 
he for costs onlv. Alloway v. Morris, IS
m. it. m

II. Ckown Lands,

1. Sale of, for taxes before Patent 
issued Subsequent issue of I‘oh nt 
to assignee of original purchaser from the

It. agreed to purchase Dominion lands, 
and paid a large proportion of the pur
chase money ; by divers assignments 
It's interest became vested in defendant. 
The land was subseuuently bought by 
plaintiff at a tax sale* ; lie obtained a 
deed therefor, and after payment to the 
Crown of the balance of the purchase 
money obtained a patent for the land.

Plaint ill filed his bill praying for a 
declaration that defendant held the 
legal estate in the land as trustee for the 
plaintiff.

Jlrkl, on demurrer, that the plaintiff 
could not ask that the defendant be 
ordered to convey the legal estate to 
him, until lie had paid, or tendered to the 
defendant, the amount that he paid to 
acquire the legal estate. The Municipality 
was empowered, on the tax sale, to convey 
only such interest in the lands as the 
Crown might have given or parted with, 
or might lie willing to recognise or admit. 
The Crown was free to recognise such 
right as tin- plaintiff acquired under the 
tax deed or to disregard it and recognize 
the defendant as the person entitled to 
the patent. Having done the latter, the 
fact that thereby the defendant was en
abled to hold the land free from the taxes 
which had been imposed, and from the con
sequences of the non-payment of these, 
was no ground for the Court interfering. 
liuddcll v. (ieorgeson, 9 M.R. 43.

2. Taxation of, before issue of 
patent Sah of same for tuxes -Estate 
or interest held by purchaser of lauds from 
Crown before full /hi y ment.

IL, in 1881, agreed to purchase Dom
inion lands and paid a great part of the 
purchase money. By successive transfers, 
the defendant acquired B.'s interest in 
the lands, and in 1891 he paid the balance 
of the purchase money to the Dominion 
Government and received a patent for

the lands. Meantime the lands were, in 
Iss7, sold by the Municipality for several 
years arrears of taxes to the plaintiff, who, 
in 1SS9. obtained a tax deed for the same.

Ib* then, in this suit, sought to obtain 
a decree declaring that the defendant 
held the lands as trustee for him, and. 
offering to pay the defendant the amount 
he had paid the Crown to complete the 
original purchase, asked to have the 
defendant ordered to convey the lands

Jhld, that the lands in question were 
not liable to be assessed and sold for 
taxes until the issue of the patent, or 
at least until the Crown had received 
full payment for the same.

Held, also, that, by the contract in 
question, lb acquired no interest or 
estate in the lands which could be made 
subject to assessment and taxation by 
the Provincial Legislature, or in any way 
enforced against the Crown.

\\'h< Ion v. Ryan, 21) S.C.R. <>.”>, and 
Cornwallis v. C./’./i*. 19 S.C.B. 7<)'2, 
considered. Ruddell v. (h oryeson, 9 M.R. 
107.

III. IVII NOTION.

1. Appeal to Court o? Revision.
An injunction may be granted to 

restrain a tax sale. The limits of such 
jurisdiction discussed.

It is not necessary that exemption 
from taxation should Is* raised before 
the Court of Revision, and the party 
wrongly assessed is not estopped by not 
taking that step. C.P.It. v. Calgary, 5 
M.R. 37.

2. Against conveyance after tax 
sale Offer to refund tax purchaser his 
money - Application hi MuniciiHility to 
cancel side—Demurrer for want of equity— 
Assessment.

The plaintiff’s bill alleged that the 
defendant, the City of Winnipeg, had sold 
the plaintiff’s land to the defendant 
Alio way for arrears of taxes, but that the 
assessments had been defective and did 
not properly or sufficiently describe the 
plaintiffs land, and that the description 
given in the assessment notices included 
other property not claimed by the plain
tiff and did not include all of her property 
sold ; also that, in consequence, there 
were no taxes legally in arrear and unpaid 
at the time of the sale, and that such 
sale was a wholly void proceeding ; and an 
injunction was claimed to prevent the



1UG9 SALE OF LANDS FOR TANKS

('ity of Winnipeg from carrying out the 
Male by giving a conveyance of tin* land 
to tin* purchaser.

//«/</, on demurrer ore tenus for want of 
equity,

1. 1 hat, although the bill alleged that 
there were no taxes in arrear and that the 
sale was a wholly void proceeding, the
ilaintiff might still be <milled to relief 
jy injunction because the issue of a deed 
would, under the statute 55 Vie., c. 20, 
s. 0, be evidence that there were taxes in 
nrrear, and the plaintiff might, therefore, 
lie prejudiced thereby. Archibald v. 
Your die, 7 M.K. 47-i, distinguished.

2. That it was not necessary that the 
bill should contain an offer to pay the pur
chaser the amount paid by him at 
the sale, and subsequently for taxes and 
otherwise, notwithstanding s. ISO of the 
Assessment Act, K.S.M., e. 101, because 
that section does not apply where there 
are no legal arrears of taxes as the bill 
in t his ease alleged.

3. That the plaintiff ought to have 
applied to the City Council to cancel 
the sale before the filing of the bill, to 
give the City an opportunity of con
sidering whether or not it would do so ; 
but that this objection should not now 
prevail after the ( 'ity had put in an answer 
which set up the validity of the sale.

•1. That, although the plaintiff might 
have a remedy at law bv redeeming the 
land and then suing the City to recover 
back the money, yet such a remedy 
would not be adequate under the cir
cumstances, and the plaintiff was entitled 
to have the merits of the application for 
an injunction considered.

The plaintiff and the former owner had 
received notices of the assessment from 
year to year and had never appealed 
therefrom, and although these notices 
in some respects described her land in
accurately, it was admitted that the 
description of the land in the advertise
ment of the sale was correct. At the trial 
a good deal of evidence was given for 
the purpose of showing that the north 
and south boundaries of the property in 
question, as described, were entirely 
different from the boundaries as laid out 
on the ground and occupied by the 
buildings, but the Judge found as a fact 
that tin- only proved discrepancy in the 
boundaries was on the eastern side of 
the property, where a slight error, not 
exceeding three feet, had been made, 
which, however, was unimportant other-
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IIdd, that, as the owners had never 
objected to the assessments, and a con
veyance of the land by the plaintiff, by 
the description in the assessment rolls, 
would have been effectual to transfer all 
of her land in question excepting a little 
on the eastern side, the assivsinent was 
equally effectual to charge all the land 
which the Court could see was clearly 
included in the description, and an in
junction should not be granted, but the 
plaintiff should be left to any remedy 
she might have at law.

The statement in Hlarhirell on Tax 
Tiihs, ss. SIS and SI9, “ When part of 
the land sold is liable to sale and the 
residue is not, the sale is void in tot».”

Held, not to apply to a ease like the

llutjden v. Foster, 13 Rick. 492, and 
Moulton v. lilnisdell, 21 Me. 2s», distin
guished. Schultz v. Allouai/, 10 M R. 
221.

3. Sale rescinded -Cosh; —Injunction
to restrain issue of deed.

Mill lik'd to set aside a tax sale and to 
restrain the mayor and secretary-treasurer 
of the town of Portage la Prairie from 
issuing a lax sale deed. The objection 
taken to the sale was that no by-law had 
been passed authorizing the same.

Prior to the return of the motion for 
injunction, the sale was rescinded by 
the council.

Held, that, as the plaintiff’s own bill 
showed that no by-law had been passed, 
the issue of a deed could not prejudice 
the plaintiff’s right to set aside the sale, 
even after a deed had been issued (set* 
Iff/an v. Whelan, (i M.R. 565) ; therefore 
the plaintiff was not justified in applying 
to restrain the mayor and treasurer froyi 
issuing the deed.

Held, also, that the mayor and treas
urer were entitled to the costs of the 
motion. James v. Hell, 11 C.L.T. Occ. 
X. 57.

IV. Irregularities.

1. Assessment Son-resident lands.
On a bill to set aside a sale for taxes,
Held, 1. That, when, at a public meet

ing, the ratepayers had determined to 
raise $300 for the erection of a school- 
house, the trustees had no ]lower to 
increase the amount.

2. That there is no jiower to assess 
unoccupied or non-resident lands under 
30 \ ic., c. 22.
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3. That tin? absence of a warrant 
from a just ice of the peace to the secretary- 
treasurer, and of a return by the latter to 
the trustées, are ouch fatal to the validity 
of the sale.

4. That the fact that the (iazetr was 
not published in three consecutive weeks 
prior to the sale, was no sufficient, excuse 
tor non-compliance with the statute.

5. That the requirements of statutes 
working forfeitures are to receive a strict 
eonstr iction. dim nul v. Sinclair, I MR.

2. Demurrer for want of equity.
in a bill to avoid a sale lor taxes, 

plaintiff alleged as objections to the sale :
That the lands were never assessed 

according to law.
That the assessment rolls were never 

returned accordin' to law, or with the 
cert ificate or oath required by law.

That no taxes were levied by the 
council for either 1880 or 1881.

That m the alleged assessment rolls 
for the years 18X0 and 1.881, the alleged 
assessment and the levy alleged and 
claimed to have been made were of, 
and were assumed to be made upon, the 
north hall of ils* section as one parcel.

That the half section was advertized 
as one parcel.

That at the sale the land was offered 
for competition in two parcels of a quarter 
section each.

That the lands were not advertized in 
the manner and for the length of time 
required by law.

t tn a dt murrer for want of equity,
Held, that the allegations contained 

in the bill were sufficient in form, and 
if proved, alleged grounds for setting aside

lit Id, that where land was assessed as 
one parcel, a treasurer when selling has 
no right to offer it in two or more parcels. 
Herd v. Smith, 1 M R. 341.

3. Method of sale -Sale for nominal 
//rice — Illcgul addition to amount — Xante 
of cor/foration—Adoption of seal—Onus of 
/.roving invalidity — Hill attacking void 
transaction — Liabi tty of In mis to sale— 
Furnishing lists to « Urks.

Lands were by virtue of the local 
statutes liable in 1885 to be sold for taxes.

Furnishing to the ni.nic.ipal clerks 
lists of lands in arrear under section ‘27‘2 
of the Act of 1883, and section 2X9 of 
the Act of 1884, is not a condition prece
dent to the sale of land for taxes.

Per Dubvc, .1. Any such objection 
would be cured by the Act of 188(1, s. 
073, as amended by the Act of 1887, s.

Vnder the Act of 1884 the treasurer 
in selling lots, nut divided into legal 
sub-divisions, should determine whether, 
having regard to the interests of both 
owner and municipality, he will offer 
the whole parcel of land or some definite 
part. Having so determined, lv should 
sell for the highest price obtainable. He 
is not, however, "bound to enquire into 
or form any opinion on the value of the 
land." And not having done so forms no 
reason for avoiding the sale.

Land worth $#00 was sold for taxes 
for the sum of $17. The evidence showed,. 
however, that there was great difficulty 
in selling lands at all.

Held, that these facts did not shew 
that the sale was not conducted in a fair, 
open and proper manner.

The amount for which lands were 
sold for taxes was illegally increased by 
the addition of interest.

Held, not to invalidate the sale.
The use of a seal as the corporate seal 

with the knowledge ajnl tacit consent 
of the governing body is a sufficient 
adoption of it.

Per Dunuc, J. A misnomer or varia
tion from the precise name of the cor
poration in a grant or obligation by, 
or to, it, is not material, if the identity 
of the corporation is unmistakeable 
either from the face? of the instrument 
or from the averments and proof.

Per Killam, J. 1. In a suit attacking 
a tax sale deed the* onus of proving its 
invalidity is upon the plaintiff.

"2. The Municipality of Kildonan was 
not dissolved by the Municipal Act of 
1880.

3. A bill to set aside a tax sale deed 
alleged that the official who conducted 
the sale had no authority to do so ; and 
that the deed was not executed by the 
officers or under the seal of the proper 
municipal corporation.

Quœre, whether, it thus appearing that 
the deed was wholly void, a bill would 
lie to have it so declared. McRae v. 
Corbett, 0 M R. 420.

V. Mortgagor and Mortgagee.

1. Application for payment of over
plus by mortgagee.

Land was sold for taxes and realized 
more than the amount due upon it.
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Uj>on an application hy a mortgagee of 
the land for payment to him of the 
overplus,

U<Id, that notice of the application 
must hi- given to the mortgagor. He 
Anon, 3 M.R. 687.

2. Purchase at tax sale by wife of 
mortgagor -Assignment of Ins sale cer
tifiait( -Purchaser for value without notire 
—Mending—Joinder of muses of action - 
Onus probandi—Assessment Act, 
c. 101, s. 186

The plaintiff’s claim was for foreclosure 
of a mortgage made by the defendant 
O. (I. Rutledge and possession of the 
land. His wife, who had before the 
making of the mortgage purchased the 
land at a sale by the municipality for 
arrears of taxes, and one Lawlor who, 
having purchased the tax safe certificate 
from one MeCubbin. to whom it had 
been assigned by Mrs. Rutledge, had 
afterwards obtained a deed from tin* 
municipality for the land, were made 
parties defendant in the action. The 
statement of claim made .i number of 
allegations with a view to showing that, 
the pjrehase at the tax sale was invalid 
as against the plaint iff or genera’ly, 
and claimed that tier tax deed to Lawlor 
was void, but did not formally ask to 
have it set aside, though it concluded 
with the general prayer for further relief.

The following points were decided : -
-1. An objection by Lawlor to th state

ment of claim for multifariousness on 
the ground that a separate action should 
be brought to set aside the tax deed to 
him could uot succeed : Cox v. Barker, 
3 Ch. 1). 359 ; Child v. Stenning, 5 Ch. D. 
695. The objection should have been to 
the joinder of other causes of action to 
an action for possession of land, without 
leave as required by Rule 251 of The 
Queen’s Bench Act, 1895. if in fact no 
such leave had been given.

2. The plaintif? was entitled to meet 
the defendant Lawlor’s allegation of a 
title paramount under the tax deed 
and its statutory effect as evidence by 
showing omissions or informalities which 
would invalidate the proceedings, and 
to have an adjudication upon the question 
of title without any specific prayer for 
relief against the deed.

3. When the tax sale took place, the 
wife of the mortgagor was as free as any 
stranger to acquire for her own benefit 
any title to or interest in the land para
mount to that of the mortgagee, either

by using money of her own, if she had 
any, or by inducing a third party to 
advance it on her separate account, pro
vided the trnn suet ion was not merely 
colorable and really carried out on be- 
lialf of the mort go or.

4. There was not sufficient evidence 
of any trust as between the defendant 
Lawlor and the Rutledges, and for all 
that appeared in the evidence there was 
an actual sale of the tax sale certificate 
and the rights conferred by it to Lawlor 
for valuable consideration, and the onus 
was not thrown upon him to prove that 
Mrs. Rutledge acted on her own account 
and not as agent for her husband in mak
ing the tax purchase.

5. Although Mrs. Rutledge by her 
conduct after she had purchased, in con
cealing the fact from the mortgagee at 
a time when in the opinion of the Court 
she ought to have disclosed it. had dis
entitled herself to proceed with her pur
chase and acquire a valid title as against 
the mortgagee ; yet it did not follow 
that a person purchasing her apparent 
rights under the tax sale certificate for 
value, and without notice or knowledge 
of her special incapacity, might not have 
acquired a title under a tax deed which 
would have cut out the plaintiff's mort-

6. To entitle Lawlor to claim pro
tect ion as a purchaser for value without 
notice of Mrs. Rutledge’s fraudulent 
conduct he should have pleaded this as a 
defence and given evidence of it, al
though the plaintiff had not in his pleading 
alleged notice to Lawlor of the conceal
ment bv Mrs. Rutledge.

Me Allisle v. Forsyth, (1885) 12 S.C.R. 
1 ; Attorney General v. Wilkins, (1853) 
17 Beav. 285, followed.

7. As Lawlor had neither pleaded nor 
proved such want of knowledge or notice, 
the plaintiff was entitled to judgment 
without being called upon to prove any 
notice to Lawlor, the Court not having 
been asked for relief on the ground that 
such defence had been omitted through 
any error or slip and that it could be 
successfully raised, and there being 
nothing to sugg<*t that the defendant 
had been taken by surprise or misled in 
any way.

8. The case did not come within 
section 186 of The Assessment Act, and 
Lawlor was not entitled to any lien on 
the land for the taxes paid as against 
the plaintiff’s mortgage.
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Judgment for foreclosure in the usual 
form with a declaration that any title 
to the lands in question which Lawlor 
took or hi Id under the tax sale deed was 
held by him subject to the plaint ill’s 
mortgage. j),ig v. Rulleilge, 12 M.R. 
201).

Affirmed, 2!) S.C.R. 441.

X L Stati ti'.s Confirming.

1. Certificat» vesting land in muni
cipality .1 « ment Act,
LSt 12, c. 101, ss. It 10, ISS, 101 55 Lie.,
c. 20, .s. 7 Statutory effect of vesting cer- 
tijicatr os evidence of regularity of lax sah 
proceediuyH Estoppel Assessment <j 
land.

1. Although, by section 100 of The 
Assessment Act, R.S.M., 1S02, c. 101, 
vesting certificates issued by a muni
cipality in its own favor, upon sales of 
land for taxes bought in for tin* muni
cipality, are to have the same effect in 
all respects as deeds of sale of land for 
taxes, and by section 101 of the same 
chapter, as re-enacted by 55 Vie., c. 
20. s. 7, a tax deed is made conclusive 
evidence of the validity of the assessment 
of tin land, the levy of the rate, the sale 
and all the other proceedings leading 
up to the execution of the deed, yet it 
does not follow that such vesting certi
ficate should have the same effect as 
evidence as tax deeds would have, and 
the mere production and proof of the 
vesting certificate does not shift the 
onus, from the municipality claiming 
title under it, of furnishing proof of tIn
validity of the tax sale.

Alloway v. Cam pin II, (1891) 7 M.R. 
*><Hi, and Ryan v. Whelan, (1891) 20 S.C.R. 
(if), followed.

2. The provisions of sections li and 7 
of of) X ic., c. 26, as to the evidential value 
of a tax sale deed, do not apply to vesting 
certificates, and leave it open to tin- 
former owner to show, if lie can, that there 
was no legal assessment or levy for the 
years in respect of which the land was 
sold for taxes.

3. A municipality is estopped from 
questioning the regularity of its own pro
ceedings relating to a tax sale, or of the 
assessment upon which the same were 
founded, as against a purchaser in good 
faith who has paid the purchase money 
and obtained a deed under the corporate 
seal of the municipality.

/{> La plante and l,eterborougli, (ISS4) 
5 O.R. «34, followed.

■1. The assessment of the land in ques
tion for the year 1891 was null and void 
because, (a) the assessor had not signed 
the assessment roll as required by 53 
X ie., <•. 15, s. 42, although he had signed 
the certificate appended to the roll as 
required by section 43 of the same chap
ter, and ibi the land was only described 
as the “NAY. quarter 27,” without anv 
mention of the township or range. Al
im rag v Uural Man. of Si. Audi vies, 10 
M.R. 255.

2. Irregularities.
Land was sold in 1KS2 for the taxes of 

1880 and 1881. No by-law levying a 
rate was passed in either year after tin- 
revision of the assessment roll. The 
statute then in force authorized a sale 
when two years arrears were due. Lpon 
the deed in pursuance of such sale being 
attacked,

Held. 1. (Overruling Taylor. ( '. J.). 
That tin- sale and deed were invalid.

2. That ill-' Act 17 X ic. c. II. - 340, 
providing that “all lands heretofore sold 
for school, municipal and other taxes, for 
which deeds have been given to pur
chasers, shall become absolutely vested in
such purchasers............unless the validity
thereof has been questioned............before
the 1st day of January, 1SS.5,” and the 
Act 49 Vic., c. 52, s. 6/3, as amended by 
50 Vic., e. 10, s. 52, only applied where 
there were two years arrears legally due.

Per Rain, ,1. The Act 51 Vie., c. 14)1, 
s. 58, which provides that “all assess
ments heretofore made and rates here
tofore struck by the municipalities are 
hereby confirmed and declared valid and 
binding upon all persons and corpor
ations affected thereby,” only extends 
to remedying and supplying incgular- 
it ies and defects in assessments and 
rates that were actually made and struck 
in substantial conformity with the dir
ections of the statutes.

Per Kili.am. J. That Act, having 
been passed after the execution of the 
deed, could not operate to pass to the 
purchaser a title which previously la- 
had not obtained, Rgun v. Whelan, 6 
M. It. 565.

Affirmed, 20 S.C R. 65.

3. Void proceedings Deed not in 
duplicate—Seal of corjmation—Repealed 
statute—Assessment Act, R.S.M., c. 101
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sa. 190 a ml 11)1—Description of loud in 
assessment roll.

At the triul of an issue under The 
Real Property Act, the plaint iff claimed 
the land in ouest ion under a tax sale deed 
from the Rural Municipality of St. 
Francois Xavier. The defendants were 
the owners of the land at the time of the

No evidence was given to show that 
the tax sale deed had been made and 
executed in duplicate as required by 
section ls7 of The Assessment Act,
i: s m . c. loi.

//'/'/, that this was no objection to tIn
validity of the sale.

The old seal of the municipality had 
been used for the deed, whilst the name 
of the municipality had been changed by 
the statutory addition of the word 
“ Rural.’’ The municipality had, how
ever, adopted and used the old seal.

Held, following Mcltae v. Corlx.it, ti 
M R. 420, that this objection was not 
fatal to the deed.

Held, however, that the tax sale in 
question was void on the following 
grounds :—

1. The warrant given by the reeve, 
authorizing the treasurer to hold tin- 
tax sale, was* dated 1sth August, 1891, 
and professed to be given under the 
Municipal Act of 1880, which had been 
repealed by the Municipal Act of 1890, 
which came into force before the date of 
the warrant, and such warrant conferred 
no authority upon the treasurer to sell 
the land in question.

2. The land in question, consisting of 
the inner and outer two miles of Lot 
No. 59 as described in the deed and the 
advertisement of the sale, was describi-d 
simply as “Lot 59” on the assessment 
roll, and as this is not sufficiently certain, 
being understood by some to include 
only the inner two miles of the lot, it 
does not comply with the requirement 
of The Assessment Act, that every piece 
or parcel of land be cnternl “by a true 
and accurate description ” in the roll.

And that these defects or irregularities 
are not cured by ss. 190 and 191 of The 
Assessment Act, R.S.M., c. 101, as 
amended by 55 Vic., c. 26, ss. 0 and 7, 
which, on the authority of O'Brien v. 
Cogswell, 17 S.C.R. 420 ; Archibald v. 
1 ouville, 7 M.R. 473, and Alloway v. 

Campbell, 7 M.R. 506, cannot be held 
to extend to cover irregularities and 
defects connected with the assessment, 
the imposition of the rate, and other
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steps required to he taken before the land 
could he sold for t.-ixes. A’anion v. Vil
leneuve, 10 M.R. 213.

4. Void proceedings — Assessment 
Act, li£..\f., e. 101, h». 148, 190, lttl — 
51 Vic., <:. 30, ss. 0 and 7.

Issue under The Real Property Act 
between plaintiff, claiming under a tax 
sale deed, and defendant, the owner sub
ject to the tax sale.

Held, that the tax sale should be set 
aside on the following grounds :—

(1) No resolution of the council of 
the municipality was passed as required 
by The Assessment Act, R.S.M., e. 101, 
s. 148, directing the treasurer to prepare 
a list of lands liable to be sold for taxes 
prior to the preparation of same, or until 
after the reeve had signed the warrant 
to the treasurer to proceed with the sale.

(2) Only one of the two lists of lands 
for sale was authenticated by the sig
nature of the reeve and the seal of tin- 
municipality, whereas section 148 of the 
Act requires that both lists should be 
so authenticated.

(3) There was no resolution of the 
council directing the treasurer in what 
newspaper the advertisement of the sale 
should be published, as the statute 
requires when there is no newspaper 
published in the municipality, as in this

(4) At the sale, the land was bought 
for the municipality, but no resolution 
was passed by the council prior to the 
sale authorizing the reeve or any other 
member of the council to attend and bid.

Ihid, also, that, the effect of sections 
190 and 191 of the Act, as amended by 
55 Vic., c. 26, ss. 6 and 7, is to remedy 
only irregularities and not absolute 
nullities, and not to validate sales made 
on the basis of absolutely void proceed
ings as in this case.

O'Brien v. Cogswell, (1889) 17 S.C.R. 
420, and A ’anion v. Villeneuve, (1894) 
10 M.R. 213, followed. Tetrault v. 
Vaughan, 12 M.R. 457.

VII. Surplus from Half..

1. Forfeiture of surplus purchase 
money remaining in the hands of 
the treasurer for six years —From what 
time the six years begin to run—B.S.M. 
1892. r. 101, s. 193.

Where lands have been sold for taxes 
under the Assessment Act, and the price 
amounts to more than the taxes due,
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and the purchaser at the end of two years 
from the day of sale pays the surplus 
purehase money to the Treasurer of the 
Municipality, the same cannot lie claimed 
by the Municipality as forfeited until 
after the lapse of six years from the 
receipt thereof by the Treasurer, although 
the language of Section 193 of the Act 
is ambiguous and speaks of the money 
remaiuing in the hands of the Treasurer 
for six years from the day of sale of the 
land of which it formed part of the 
purchase money. J{> Corey and Lot (>f>, 
Sule-Birision of Lot dit £., St. John, U 
M R. 183.

2. Mortgagor and mortgagee Pur-
<7cj.sc hy nnwtgagee -Bight to overplus.

U'Imx'c a mortgagee purchases the 
mortgaged lands at a lax sale and receives 
a tax deed therefor, he i* entitled to the 
surplus moneys realized by the muni
cipality from such sale in excess of the 
taxes and costs, lie (iront, 7 M.R. 408.

3. Order for payment of overplus.
District registrars or County Court 

•Judges have jurisdiction, under section 
1ÔX of the Assessment Act, to make 
orders for payment over to the owners 
by Municipalities of the overplus result
ing from lilx sales, only in cases 
where the land has been sold under 
the provisions of the Assessment Act.

The overplus from prior tax sales must 
be dealt with under the provisions of 
sections 075 and 070 of the Municipal 
Act, ISSti. lie Joint Henderson, 7 M.R. 
4SI.

VIII. Tax Salk Deed.

1. Action for not executing.
A statute authorizing the sale of lands 

for taxes, provided that the deeds “ shall 
Is- executed by the reeve and treasurer, 
and under tin* seals of tin? said muni
cipalities respectively.1’ In an action 
for refusal to execute a deed to a pur
chaser, the declaration alleged a demand 
upon the municipality.

Held, that the action would not lie, 
for tiie deed ought to be executed by the 
reeve and treasurer, and not by the 
municipality.

Every count in a declaration must con
tain in itself a complete cause of action. 
And where several counts showed a cause 
of action in A., mid at the foot of the 
declaration an assignment was alleged 
to the plaintiff of ‘‘all of the aforesaid 
causes of action,” etc.

Ihltl, that those words formed no part 
of the counts and could not be looked at 
upon demurrer to some of them. StcLel- 
lon v. Stun, of Assnuth na, 5 M.R. 127.

2. Action for not executing.
A statute authorizing the sali- of land 

for taxes, provided that the deeds “ shall 
be executed by the reeve and treasurer 
and under the seals of the municipalities 
respectively.” In an action against a 
municipality for refusal to execute a

Hell, i Kill am, .L, diss. and affirming 
Dubuc, .1.) That the action would not 
lie, for the deed ought to he executed by 
the reeve and treasurer, and that not as 
agents of the municipality. MeLellnn v. 
Stun, of Attainihoia, 5 M.R. 205.

Distinguished : Alimony v. Morris, IS
M.R. diiL

3. Effect of -Onus of proof.
In an issue under the Real Property 

Act as to the ownership of certain lands, 
the plaintiff claimed title under a tax 
sale deed from the Mayor and Treasurer 
of the City of \Vinni|>eg.

Held, that the onus was on the plain
tiff to prove the assessment, the im
position of the rate, and the taking of 
every step which it was by statute neces
sary to take, for imposing the tax and 
making it a binding charge on the land.

I ho lie m. Hell v. liemtmore, 3 0.8. 
243; SL Ko y v Crysbr, 3 S.O.R. 430 ; 
and O'Brien v. Cogswell, 17 8.C.R. 42Ü, 
considered and commented on. Alimony 
v. Campholl, 7 M.R. 500.

IX. Yum Proceedings.

1. Defective assessment — By-law 
to lory rote, ambiguous—Court of Booision 
—Sole of two parrels may bo good for one, 
although bad for the other on reel.

This was a suit in Equity to hate a 
tax sale deed of the west half of section 
22-7-8 \\. declared void, and set aside 
as a cloud on plaintiff's title. The north
west quarter wo# only granted by the 
Crown on the 2'Jth October, ISSN, but 
it and the other quarter were sold to
gether in 1890 for aitears of taxes for 
ISSN and 1889.

Held, that the sale of the north-west 
quarter was void, because the Lmd was 
not subject to be taxed in the year 1888, 
but that, following Schultz v. Alio way, 
10 M.R. 221, the tax sale in question
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miglit have been good us to the south
west quarter, but for the other objections.

//#/'/, however, that the sale was void 
on the following grounds :—

1. That there was no record in the 
proceedings of the Municipal Council 
• if any report to the Council by the Court 
of Revision us required by section 58t> 
of the Municipal Act then in force. The 
minutes showed that tin* Council had 
resolved itself into a Court of Revision, 
that the Court of Revision had dealt 
with the appeals brought before it, and 
that a motion hail been carried “ that 
the Court of Revision do now adjourn,” 
followed immediately by a motion " that 
the Council now take up the general 
business,” but there was no mention 
of any report to Council by the Court.

2. That th<‘ rate by-law passed by the 
Council for the levying of taxes in 1888 
was ambiguous, providing merely, “ that 
a rate of six mills be struck for general 
purposes,” and other rates of so many 
mills and fractions of a mill for other 
purposes, not saying whether those mills 
were to be levied on each section or quarter 
section or upon each inhabitant or upon 
every dollar in value of property ; and, 
although by section ti03 of the said Act 
taxes were required to be levied equally on 
all taxable property in the proportion of 
its value as determined by the assessment 
roll in force, yet, following the principle 
laid down in the case of O'Hr it u v. ('ogti- 
urll, 17 S.C.R. 420, it could not be ius- 
stunetl that the rate was intended to be 
struck upon every dollar of value, as 
enactments imposing and regulating the 
collection of taxes are to be construed 
strictly and, in all cases of ambiguity 
which may arise, that construction is 
to be adopted which is most favorable 
to the subject. Colqnhoun v. Driscoll, 
10 M R. 2.54.

2. Illegal sale not a cloud on title —
Hill In set aside—Demurrer nliowed—Pro
ceedings illegal—heed nidi and void.

Bill to set aside a sale of lands for 
taxes. The plaintiffs alleged they bought 
the lands in 1888 and received a certi
ficate from the treasurer of the defendants 
that there were then no taxes in arrears. 
In 1800 the defendants sold the lands 
for taxes claimed to be due in 1888 and 
the following years.

The bill prayed that the sale might 
be declared null and void, and the de

fendants restrained from conveying lands 
to the purchaser.

The defendants demurred on the 
ground that, the sale having once been 
made, they had nothing further to do 
with the matter, and that if. as the bill 
alleged, the sale was wholly null and void, 
the Court would not interfere.

Held, that, upon the facts set out in 
the bill, the side of the lands by the 
defendants was illegal, and a deed in 
pursuance of the sale, were one issued, 
would be null and void. If such a deni 
were executed, but not registered, the 
Court would not, under ordinary circum
stances, interfere to set it aside, liven if it 
were registered it might be questionable if 
the Court would interfere.

The plaintiffs alleged in their bill 
that the lands were not in fact assessed 
at all, and that no by-law appointing an 
assessor or striking a rate of taxation 
was passed by the defendants in either 
or any of the years for which taxes were 
charged.

Held, that the proceedings were not 
valid on their face, and so the illegal 
sale could not be considered to be a cloud 
upon the title, in the sense in which the 
term is used in the authorities. Archi
bald v. Muuicipalily of Ynucilh, 10C.L.T.
< Ire. V 388.

See next case.

3. Injunction to restrain issue of 
tax deed.

A municipality assumed to si ll certain 
lands for taxes, although no tax had over 
been assessed and levied upon them, 
and none was in arrear. The lands were 
also exempt by statute.

On a bill filed by the owner to set aside 
the sale, and for an injunction restraining 
the issue of a tax deed,

HcU, 1. That, as the proceedings were 
void upon their face, the Court would 
not grant an injunction, or make a decree 
declaring the sale void.

2. At all events, before he may resort 
to tin* extraordinary remedy of injunction, 
the owner must make an application 
to the Municipal Council to rescind the 
sale, under the provisions of 52 Vic., c. 
27, s. 39, (M. 1888).

Vnder our Acts, a tax sale deed is 
conclusive evidence of the validity of 
the sale, and of all the prior proceedings 
in and about the sale, but it is not even 
prima facie evidence of the assessment
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or of the imposition of the rate. Archi- 
/hi/-/ v. VnurilU, 7 M R. 473.

Distinguished, Schultz v. Allomiy, 10 
MR. 221.

See previous ease.

X. MlS< KLLAXLOVS CASKS.

1. Assignment of tax certificate by 
municipality.

The lands in question were sold for 
arrears of taxes by the Municipality of 
St. Laurent.

At the tax sale the Municipality be
came the purchaser under the provisions 
of section bâti of The Municipal Act, 
1KN0. h subsequently assigned the tax 
certificate to .V, to whom a tax deed was

N. conveyed to A., who applied for 
a certificate of title under 'I lie Heal 
Properly Act, IS,SO, and contended that 
he was entitled to mceive from the 
District Registrar (under section f>7, Real 
Property Act i notices to be nerved on 
all persons who, except for the tax deed, 
would be interested in said lands.

< >n a reference by the District Registrar,
llchl, that the lax sale deed was valid 

and A. was entitled to receive said notices 
for service, lie Allan, 7 .Xf.lt. 28.

2. Canadian Pacific Railway Lands
Construction of C. I1. It. ( 'ontracl—Voluntary 
/Hiyment.

The Canadian Pacific Railway Com
pany by its contract with the Crown was 
entitled to a grant of certain lands upon 
completion of certain portions of the 
railroad, and these lands were exempted 
from taxation for 20 years from the grant 
thereof from the Crown, mile* sooner sold 
or occupied. This contract was ratified 
by statute. After the making of said 
contract, but before the patent for the 
lands had been issued, the defendant 
municipality, within which the lands 
in question lay, assumed to tax certain 
parcels of the said lands, and afterwards 
sold them for taxes. The Judge at the 
trial found that the Railway Company 
had performed its part of the contract, 
entitling it to a grant of said lands before 
the sale was held. Shortly before the 
time for redemption expired, the Railway 
Company paid the taxes to the muni
cipality under protest to avoid tax deeds 
being issued, and afterwards brought an 
action to recover the money.
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Ilf hi, 1. (Killam, J., dissenting.) That 
the plaintiff was entitled to recover

2. (Killam, .1. dubitante.) That the 
plaint iff had an interest in the lands 
prior to patent issuing.

< Killam, J., dissenting.1 That, 
under the terms of the contract, the lands 
wore exempt from taxation from the 
date of the contract until 20 years after 
the issue of the patent unless sooner sold 
or occupied.

4. (Killam, J., dissenting.) That the 
money was not paid voluntarily and might 
br recovered back.

Canadian 1‘acijic Hallway v. Harnett, 5 
M.R. It!I"), followed and approved.

C.H.K. v. Hural Man. of Cornwallis, 7
M.R. 1.

Affirmed, 10 S.C.R. 702.
Distinguished, Water Commrs. of Wind

sor v.Can. Sou. Vf;/., 20 A.R. 3SS.

3. Conducting sale in a fair and 
open manner -Clan of sale.

This was an issue under The Real 
Property Act to determine the validity 
of a sale of land for taxes due to the 
Municipality of Winchester. Section 154 
of the Assessment Act provides that a 
sale for arrears of taxes shall take place 
at such place as the council shall by 
resolution or by-law appoint, or, in the 
absence of such appointment, at such 
public, place in the assize town or city of 
the Judicial District wherein the muni
cipality is situated as may be chosen by 
the treasurer.

The council did not appoint any place 
for the holding of the sale, and the treas
urer appointed the sale to take place 
at a small hall in the municipality, and 
not at the assize town or city of the 
Judicial District, which is Brandon. 
Moreover the sale began at 11 o’clock 
in the morning, was continued for about 
an hour, and then the auctioneer, officials 
and audience all went away to dinner 
and were absent for about an hour, during 
which time no one was left in charge of 
the hall w hich was locked up, nor was any 
notice put up at the door with reference 
to the sale, and the land in question was 
sold after the sale was resumed in the 
afternoon, and for just the amount 
of the taxes.

Held, that under these circumstances 
it could not he considered that the sale 
had been conducted in a fair and open 
manner, and that under section V.H) of 
the Assessment Act tiie tax sale should
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be set aside and a verdict entered fur 
defendants as mortgagees. Scott v. Im
perial Loan Co., Il M.H. 190.

4. Costs -Bill to net asdic.
Where a purchaser at a tax sale is not 

a party to any irregularity or impro
priety, lie will not be ordered to pay the 
costs of a pro conftsso suit to set it aside, 
unless lie has been afforded an oppor
tunity of investigating the matter, and 
electing to abandon any claim without 
suit. Ulan chard v. Scanlon, 3 M.H. Id.

6. Damages against municipality
The .1 sscssnunt Ad, li.S.Mc. 1U1, *•. 192 
— liiyld of action — ComjM-nsation.

\\ here the owner of land, which has 
been sold for arrears of tuxes when no 
taxes were due thereon, cannot recover 
it back by reason of its having been 
brought under the operation of The Heal 
Property Act. his right of action against 
the municipality under section 192 of 
the Assessment Act, R.S.M., e. 101, 
for the loss or damage sustained by him 
on account of such sale, is not complete 
until the amount of the indemnity to 
be paid is first settled in the manner 
pointed out by that section, namely : 
either by agreement or arbitration ; and, 
where the plaintiff, in his declaration 
claiming damages under that section for 
the wrongful sale of his lands by the 
defendant municipality for alleged arrears 
of taxes, showed that the lands had been 
brought under The Real Property Act by 
the tax purchaser, but did not show any 
agreement with defendants as to the 
amount of indemnity, nor that any ar
bitration had been held to ascertain 
such amount, a demurrer was allowed. 
Clevions v. St. Andrews, 11 M.H. 111.

6. Expropriation Act, R.S.M., c.
66 -Assessment Act, U.S.M., c. 101, 
s. 108.

Under section 168 of The Assessment 
Act, R.S.M., c. 101, a tax purchaser 
bidding more for the land than the amount 
due for taxes and costs forfeits all claim 
to the land purchased and to the money 
paid at the time of sale, unless he pays 
the balance of his purchase money within 
two months after the expiration of the 
time allowed the owner for redemption ; 
and it makes no difference if in the mean
time the land is taken by the Provincial 
Government for a public work under the 
Expropriation Act, R.S.M., c. 50, and 
the value thereof paid into Court.

In such a case, notwithstanding the 
consent of the solicitor of the Public 
Works department,

IE Id, that the tax purchaser had no 
right or clam upon the money paid into 
court'by the Government, lit I hum and 
The Expropriation Act, 12 M.H. 78.

7. Half-breed lands — Liability to
taxation before patent M mud pal Acts.

The children of half-breed heads of 
families residing in Manitoba at the time 
of the transfer of this Province to Canada, 
to whom lands were allotted in pursuance 
of the statutes in that behalf, have, after 
the allotment and before patent, a pro
perty or interest in the lands which it 
is competent for the Provincial Legis
lature to make liable to taxation.

These lands were made liable to be 
assessed and taxed by the Municipal 
Acts of 1883 and 1884, and a sale of 
such lands in November, 1887, for 
arrears of taxes for the years 1884 and 
188Û, (the proceedings being regular) is 
valid, although the patent was not issued 
until 1886. lie Mathers, 7 M.H. 434.

8. Purchase by Municipality Auth
ority for reeve to bid at sub -Assessment 
Act, H.S.M. 1902, c. 117, s. 170.

Under section 170 of The Assessment 
Act, R.S.M. 1902, c. 117. which provides 
that a municipality may bid for lands 
within its boundaries which are being 
sold for arrears of taxes and become the 
purchaser through the mayor or reeve, 
or anv member of the council duly auth
orized by the council so to bid, it is not 
sufficient that the council should authorize 
the reeve to attend the tax sale on behalf 
of the municipality, and a purchase by 
the reeve without express authority to 
bid is invalid and ineffectual to pass 
title to the municipality or to a pur
chaser from it.

None of the curative clauses of the Act 
avail to supjiort tin; claim of the pur
chaser in such a ease, liannatyne v. 
Vritchard, 16 M.H. 407.

9. Redemption of whole by owner 
of part—Lien for redemption money.

Where land has been sold for tax«*s in 
one parcel, different parts of which were 
owned by separate owners, an owner 
may not redeem his part without redeem
ing the whole unless the land was com
posed of more than one lot or parcel 
according to a registered plan as provided
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for hv section 008 of The Municipal 
Act. 1880.

The provision in see. 038, for the 
payment of the proportionate amount of 
taxes chargeable upon any sub-division, 
only applies to the payment of taxes 
before sale.

F. and S. jointly owned certain land. 
This land they subsequently sub-divided, 
each taking one half, and the proper 
conveyances were made. The land was 
afterwards sold for taxes in one parcel. 
F. redeemed the whole.

IIdtl, that F. was entitled to a lien on 
S.’s land for the proportion of the re
demption money chargeable to that 
land.

1‘aync v. (/otxltjcar, 2d F.C.R. 448, dis
cussed and distinguished. Fonseca v. 
Schultz , 7 AI.lt. 458.

See C.lMt. Lands, 3.
FOREIGN CORPORATIONS, 1.
Real Property Act, il, 9; 111, 0; 

V, 2.
Him. Property Limitation Act, 7, 8. 

• St ATI TES, Co.NSTUU TION OF, 7.
— Taxation, 4.

SALE OF LIQUOR.

See Liqi oit License Act, 11.

SALE OF MORTGAGED RAILWAY 
PROPERTY.

Se< Mortgagor and Mortgagee, \ 1, 13. 
— Railways, XI, 3.

SAUS OF RIGHT TO CUT TIMBER.

•Sir Contract, V, 4.

SALE OF SHARES.

See Contract, XIII, 1.

SALE UNDER MORTGAGE.

See Mortgagor and Mortgagee. Y.

SATISFACTION OF JUDGMENT.

See Sheriff, 3.

SCANDALOUS MATTER.

In affidavits —Disclosure by solicitor of 
confidential communications from client.

Plaintiff’s claim was for payment of 
$0,000 which she alleged defendant had 
received for her as the purchase money 
of certain real estate belonging to her 
which she had employed defendant to 
t*-ll for her. She alleged that he had 
only paid over $500 of the money. De
fendant, who was a solicitor of this Court, 
applied for an order for security for costs 
on the ground that the plaintiff was 
permanently resident out of Manitoba 
and. in support of the application, de
fendant filed his own affidavit in which 
he set forth certain communications 
alleged to have been made by the plaintiff 
to him as her solicitor and which, if true, 
showed that she was not legally married 
to her alleged husband, and stated in 
effect that plaintiff had returned to and 
was living with such alleged husband who 
was a non-resident. On plaintiff's ap
plication to have the affidavit taken off 
the files of the Court, it was argued on 
behalf of the defendant that the facts 
thus sworn to were relevant to the ques
tion whether plaintiff was permanently 
resident out of the jurisdiction or not, as 
tending to show that she was greatly 
under the influence of the alleged husband 
and therefore likely to remain permanently 
with him.

Held, allowing with costs an appeal 
from the Referee, that the affidavit should 
be ordered off the tiles as containing 
matter which plaintiff was entitled to 
have treated as privileged from disclosure, 
and which was scandalous and irrelevant 
to the application. A. v. H., 14 M.ll. 
729.

SCHOOL DISTRICTS.

Award of arbitrators — School house 
non-existent.

After a1 division of the Donore school 
district, an award was made under 
section 14 of the Manitoba School Act, 
1881, of the existing school houses, school 
sites and other school projierty and
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assets within the territories re-adjusted. 
After the division, but previous to the 
sitting of the arbitrators, the school 
house of the district wits destroyed by

Held, that, ns the school house was not 
in existence at the time of the arbitration, 
it was not proper for the arbitrators to 
charge the new district, within whose 
limits tli<- building had been, with its 
value as an asset, and the matter was 
referred hack to the same arbitrators 
to correct the mistake. Re Donort and 
W'heallands, 1 M.R. 35Ü.

Sec Corporation, 1.
— Garnishment, V, 8.
— Mandamus, 6.

SCHOOL INSPECTOR.

Sic Public Schools Act, 1.

SCHOOL TAXES.

See Municipality, VIII, ti. 
— Public Schools Act, 2.

SCHOOL TRUSTEE ELECTION OF.

See Public Schools Act, 1.
— Quo Warranto, 3.
— Residence.

SCHOOLS.

See Constitutional Law, 13, 14. 
— Public Schools Act.

SCIRE FACIAS.

Against Shareholder — Exhausting 
remedies against Company.

Sci. Fa. will lie against a shareholder 
by a creditor of the Company under 
40 Vic., c. 43. s. 47 (I)).

An objection to that form of proceeding 
is not open upon demurrer.

Persons who are shareholders when 
the sci. fa. proceedings are commenced 
arc; liable, although the execution against

the Company may have been returned 
nulla Itona before they acquired their 
shares.

Judgment was recovered in Manitoba 
against a corporation, incorporated under 
the Canada Joint Stock Companies’ Act, 
1877, having its head office in the Province 
of Quebec, and an execution was re
turned nulla Itona.

Held, that sci. fa. might he brought 
against a shareholder in Manitoba, al
though the Company had assets in 
Quebec ; and, although money sufficient 
to pay the plaintiff's claim had, with the 
assent of the plaintiff, been paid to a 
third person in Quebec, for the purpose 
of piying off the plaintiff, and that such 
third person was able and willing to pay 
the amount to the1 plaintiff ; and al
though the Company had lands in, Man
itoba sufficient to answer the plaintiff's 
claim. Cranford v. Morion, Cranford v. 
Dvffield, 7 C.L.T. Occ. X. 93.

SCRUTINEERS.

See Local Option By-Law, II, 1.

SCRUTINY OF VOTES.

Sec Election Petition, X, (i.

SEAL.

See Bond.
— Pleading, VI. 1.

SEAL OF CORPORATION.

See Company, II, 2; III, 3, 4.
— Corporation.

M ash IB AND SlRl INT, IV, l, I 
Municipality, 1, 4; 11, 3.

— Negligence, VII, 7.
Pleading, VI, I; XI, 17.

— Principal and Agent, III, 2.
— Sale of Land for Taxes, IV, 3; VI. if.

SEARCH WARRANT.

See Malicious Prosecution, 5.
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SECOND ACTION FOR SAME CAUSE.

See Staying Proceedings, II.

SECOND CAVEAT.

See Real Property Act, I, 9, 10.

SECOND TRIAL.

See Criminal Law, VI, 5.

SECRECY OF THE BALLOT.

See Criminal Law, XVII, 15.
— Local Option By-Law, V, 2.
— Municipal Elections, 4.

SECURITY FOR COSTS.

I. Allowance of.
II. Of Appeal.

III. Defence on Merits.
IV. Foreign Company Plaintiff.
V. Further Security.

VI. Libel in Newspaper.
VII. Nominal Plaintiff.

VIII. Ownership of Property Within 
Jurisdiction.

IX. Rescinding Order on Plaintiff 
Coming to Reside Permanent
ly.

X. Miscellaneous Cases.

I. Allowance of.

1. Cross-examination of surety —
Justification by surety—Refusing to answer 
questions.

Upon the examination as to his sol
vency, of a surety upon a bond for sec
urity for costs :

1. The surety cannot be compelled to 
produce his title deeds.

2. The examining party has no right 
to enquire as to all the property which 
the surety may own. Tne surety may 
say “ I own a certain property and I 
claim that to be of sufficient value to 
qualify me to be a surety.”

3. The surety will not be committed 
because lie* gives unsatisfactory answers, 
as that he cannot remember the de

scription of his lands. This is not a 
refusal to answer. Re Assiniboia Elec
tion, 4 M R. 346.

2. Extension of time after party 
barred Interpleader.

An interpleader order directed that 
the plaintiffs should give security for 
costs to the satisfaction of the protho- 
notary on or before the 10th April, and 
that in default they should be barred 
from all claim to the goods.

On the day named the plaintiffs paid 
8200 into court, but did not obtain, 
upon notice to the claimant, an expression 
of the prothonotary’s satisfaction with 
such security.

Held, 1. That the Referee had, after 
the expiration of the day named, juris
diction to extend the time.

2. The withdrawal from jiossession 
by the sheriff after the day named con
stitutes no bar to an appeal by the 
plaintiffs from an order reversing the 
Referee’s order extending the time. Hoxee 
v. Martin', Uujtas, Claimant, 6 M.R. 477.

3. Form of bond — Style of cause.
On an application for the allowance 

of a bond for security for the costs of 
an appeal to the Supreme Court, the 
onus of satisfying the Court of the suffi
ciency of the security is upon the appel
lant.

Such a bond ought to be in favor of 
the respondent, and not of the Registrar 
of the Court. One surety may, under 
certain circumstances, be sufficient.

In an affidavit, one defendant was 
named “ lion. John C. Schultz.” In all 
other proceedings it was “ John Chris
tian Schultz.”

Held, that the affidavit could not he

Attorney-General v. Fonseca, 5 M.R. 300

4. Sufficiency — Onus as to — Rower 
of Master on reference—Extension of time.

An order was made directing security 
to be given, within a certain time, to 
the satisfaction of the Master.

Plaintiff brought in a bond with one 
surety who justified in $400 over his 
just debts, but said nothing about ex
emptions. The defendant filed an affi
davit impeaching the surety’s solvency. 
The Master disallowed the bond.

Held, l. That the Master had acted 
properly.

2. That further time should not be 
given unless upon material sufficiently
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explaining the delay, etc. Osborne v. 
Inkster, 4 M R. 399.

II. Or Appeal.

1. To Court of Appeal -Jurisdiction 
of Judge of the King's Bench to order— 
Order for security for costs already taxed and 
for which judgment enteral.

1. Neither a Judge of the King's Bench 
nor a Judge of the County Court has 
jurisdiction to order a non-resident plain
tiff to give security to the defendant for 
the costs of an appeal to the Court of 
Appeal or to stay proceedings in the 
Court of Appeal after the action has 
got into that Court, but the Court of 
Appeal will itself in a proper ease order 
security for the costs of the appeal on 
the application of the defendant.

Bentsen v. Taylor, [1892] 2 (j.B. 193, 
not followed.

2. When the plaintiff’s action has been 
dismissed and the defendant has entered 
judgment for his taxed costs, no order 
will be made requiring the plaintiff pro
secuting an appeal to give security for 
them, although he is a non-resident and 
the security he has already given under 
an order made bv the court of first 
instance is insufficient to cover the taxed 
costs. Kerfoot v. Yeo, 19 M.R. 512.

2. To Supreme Court — Retaining 
money in court naitl in bu successful party.

A plaintiff who has obtained judgment 
in his favor, which has been affirmed on 
appeal to the Full Court, is entitled to 
have paid out to him the money he had 
paid into court as security for costs, 
notwithstanding an appeal by defendant 
to the Supreme Court of Canada.

II am il l v. Lilley, (1887) «6 L.T.N.S. 
920, and Marsh v. Webb, (1892) 15 P.R. 
04, followed.

The Agricultural Ins. Co. v. Sargent, 
(1895) 10 P.R. 397, distinguished. Day 
v. Rutledge, 12 M.R. 309.

III. Defence on Merits.

1. Where no defence on the merits.
Held, that a defendant has no right 

to security for costs, unless he has a 
defence on the merits. Western Electric 
Light Co. v. McKenzie, 2 M.R. 51.

2. No defence to action -Proof of.
Upon an application for security for

costs the plaintiff cannot (other than 
in proof of defendant’s admission) file

affidavits in proof of his cause of action 
and oblige the defendant to show that he 
has some defence.

An action was brought upon a foreign 
judgment. Upon an application for sec
urity the plaintiff filed a certified copy 
or exemplification of the judgment. 'l’In
existence of the judgment was admitted 
by the defendant and he did not allege 
payment of it.

Held, that as there might be some 
doubt upon the construction of the 
judgment as to whether it was of such a 
nature as to raise an implied promise 
to pay it, the defendant was not to be 
deprived of his right to security. British 
LinenCo. v. McEwan, 6 M.R. 29.

IV. Foreign Company Plaintiff.

1. Ownership of property in Pro
vince.

Held, 1. A company must be said to 
be resident at its head office.

2. If the head office of a plaintiff 
Company be out of the jurisdiction, prima 
facie the defendant is entitled to security.

3. The plaintiff Company, resident in 
England, was being wound up there 
under the statutes in force in England.

Held, that the defendant was entitled 
to security for costs, even although the 
Company had large assets in this Pro-

4. A serious doubt as to there being 
an effective remedy if defendants obtain 
a judgment for their costs, warrants 
the making of an order for security.

5. Security ordered with stay of pro
ceedings, although the plaintiff was U|>on 
the point of going to trial.

6. A winding up order is not of itself 
a stay of proceedings, and notice of 
trial given after such order will not on 
account of it be set aside. North-West 
Timber Co. v. McMillan, 3 M.R. 277.

2. Assets within Province - Effect of 
license under Foreign Cor/mrations Act— 
King's Bench Act, Rule 978—Fraclice.

1. When a plaintiff company is de
scribed in the statement of claim as 
having its head office out of, and a branch 
office within, the jurisdiction, the defend
ant is l/rinui facie entitled, under Rule 
978 of 1 he King’s Bench Act, to a praecipe 
order for security for costs.

North-West Timber Co. v. McMillan, 
(1886) 3 M.R. 277, and Ashland Co. v. 
Armstrong, (1906) 11 O.L.R. 414, followed.
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2. Such an order should not he net 
aside by reason of the- Company having, 
within the jurisdiction, assets consisting 
only of some office furniture of small 
value and premiums of insurance from 
time to time paid into the branch office 
for transmission to the head office.

3. The obtaining of a license under the 
Foreign Corporations Act, R.S.M. 1902, 
c. 28, to carry on a company's business 
in the Province, has not the effect of 
making it a domestic corporation or 
giving it a local residence, so .-is to free 
it from the necessity of giving security 
for costs.

Ashland Co. v. Armstrong, supra, 
followed. Canadian Hailway Accident Co. 
v. Kelly. 10 M R. 008.

V. Further Security.

^ 1. Application for What must he

Although an order for security for 
costs has been mai le and complied with, 
an order for further security can be 
granted upon a proper case being made.

On an application for further security 
defendants must show that they could 
not have foreseen that the cause was one 
in which security to a larger amount 
than that usually ordered would have 
been proper.

In this case the* defendants failed to 
show that costs already incurred, and to 
which they were entitled, had exhausted 
the security already given.

Application refused.
lit'll v. Landau, 9 P.R. 1(H), followed. 

Charlclnds v. (inat A"orth-Wcst ('entrai 
Hy. Co., 9 M R. «0.

Distinguished : Mi tore v. Scott, lti M.R.
428.

2. Application for Practice 
King's Hi ndi Act, Rule 987.

Taking out a praecipe order for security 
of costs is not a bar to a subsequent 
application for an order for additional 
security where it could not be said that 
the defendant ought to have anticipated 
the necessity for further security when 
he first applied.

Standard Trading Co. v. Seybold, (1902) 
5 O.L.R. 8, followed.

Charlcbois v. (1. A". 11*. Central Hy. Co., 
(1893) 9 M.R. 00, distinguished. Moore 
v. Scott, 10 M.R. 428.

VI. Libel in Newspaper.

1. Action commenced before stat
ute complied with -Statutes.

A statute provided that defendants 
in actions of libel might, under certain 
circumstances, obtain security for costs. 
Another clause provided that no person 
who had not complied with the provisions 
of this statute (as to legislation, etc.,) 
should be entitled to the benefit of it.

Held, that compliance with the pro
visions of the statute after action brought 
did not entitle the defendant to the 
benefit of the Act. l)ulg v. White, 5 
M.R. 55.

2. Dismissal of action Libel Act, 
R.S.M., 1902, c. 97, s. It) — King's limch 
Ad, Huhs 508, 978, 982.

1. Vndcr section 10 of The Libel Act, 
R.S.M. 1902, c. 97, a corporation de
fendant may obtain an order for s curity 
for costs as well as an individual and Rule 
50s of The King’s Bench Act is uppli-

2. Rule 982 and following Rides of 
The King’s Bench Act must be read along 
with section 10 of the Libel Act. so that 
a defendant sued for libel may obtain 
a second or other subsequent order for 
security under that section.

3. Rule 978 does not, however, apply 
in such a case, so that the order should 
not contain a provision for the dismissal 
of the action in case of non-compliance, 
but a substantive application for dis
missal would have to be made after the 
lapse of the time limited. Adcock• v. 
Manitoba Free Press Co.. 19 M.R. UH).

VII. Nominal Plaintiff.

1. Real plaintiff a third party.
This action was brought upon a cheque 

lavable to bearer, which had been paid 
>y defendant, but, he had neglected to 

have it delivered up to him on payment, 
and the same came into other parties’

After issue had been joined, a summons 
for security for costs was taken out, 
on the ground that the plaintiff was not 
interested and that a third party was the 
real plaintiff.

From the examination of the plaintiff 
it appeared that he was a clerk in the 
office of Turner, McKeand «X: Co. of 
Winnipeg, and had been asknl to have the 
cheque sued in his name, he had no 
property, he knew nothing of the suit
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until about :i week before the examin
ât ion on his declaration, which was after 
issue joint'd, and had never seen the 
cheque sued on until about that time, 
and, should the suit be a successful otic 
against the defendant, it would not be 
he, but Turner, McKeand A Co., who 
would receive the benefit.

Held, that it was a cast* in which 
security should be directed, and that the 
order would he the usual order for sec
urity for costs, to cover all costs of suit 
incurred, or that might be incurred by 
the defendant. Costs of the application 
to be costs in the cause. Martindale v. 
( 'onlclin, 1 M.R. MS.

2. Change of venue.
Held, 1. A Judge in chambers has 

power to change the venue, notwith
standing a prior change in Term.

2. A plaintiff having assigned his 
cause of action, the defendant is entitled, 
upon discovery of the fact, to security 
for costs, if lie moves promptly, notwith
standing that he may, by delay, be dis
entitled upon other pounds. Vivian \ 
fluxion, 2 M R. 124.

3 Plaintiff suing for benefit of 
others.

Upon an application for security for 
costs, it appeared that the plaintiff had 
assigned the cause of action to three 
persons. After the application had been 
made, two of these persons re-assigned 
to the plaintiff.

Held, that no order for security should 
Ik* made ; although had one existed 
it would not, under such circumstances, 
have been discharged. Evans v. Boyle, 
5 M R. 152.

\ 111. OwnK.usHip of Property Within 
Jvrisdiction.

1. Plaintiff out of jurisdiction
Heal estate, ownership of, may be sufficient 
security for costs.

The ownership of unincumbered real 
estate within tin* Province may be a 
sufficient answer to an application for 
security for costs, based on the plaintiff’s 
non-residence. Caston v. Scott, 1 M.R., 
117, not followed.

A Colonial Court should follow the 
decisions of the English Court of Appeal 
rather than those of another Colonial 
Court. Trimble v. Hill, 5 App. Cas. 
352, and Hollender v. FfouUces, 20 O.R.
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01, followed. Wood v. (Juillett, 10 M.R. 
570.

2. Evidence Affularit—Q B. Art,\Mô, 
Rule 500.

The plaintiff, who lived out of the 
jurisdiction, moved to set aside a prœcipe 
order for security for costs on the ground 
that he owned real estate of sufficient 
value within the jurisdiction to secure 
costs. The affidavit in supi>ort of tin- 
motion alleged that half a section of 
land in the province was vested in him 
and that, according to the best of his 
knowledge, information and belief it 
was worth .$3,1 HH), and that it was un
incumbered as he was informed and verily 
believed.

Held, that such affidavit did not 
comply with Rule 500 of The (jueen’s 
Bench Act, 1895, as it did not give the 
plaintiff’s grounds of belief, and that 
there was no sufficient evidence to sup- 
|K>rt the plaintiff’s application. Dobson 
v. Leash, 11 M.R. 020.

IX. Rescinding Order on Plaintiff 
Coming to Reside Permanently.

1. Discharging order for security 
for costs after security given.

When an order for security for costs 
has been made Mid security actually 
given under it, the order will not be 
discharged on the plaintiff returning to 
reside permanently in the Province.

Semble, it is otherwise if the security 
has not been given. Brown v. Schuntz, 
7 M.R. 42.

2. Evidence of intended residence.
A plaintiff coming to reside within 

the jurisdiction, after an order for security 
for costs has been made against him, 
cannot get the order rescinded without 
convincing the Court that his intended 
residence within the jurisdiction is to be 
of a more permanent character than for 
the temporary purjKise of enforcing 
his claim by action.

Howard v. Howard, 30 L.R. Ir. 340 ; 
Weslcnbcrq v. M or timoré, 44 L.J.C.P. 2v.t, 
L.R. 10 C.P. 438, followed. Cordinyly v. 
Johnson, 11 M.R. 4.

X. Miscellaneous Cases.

1. Delay in applying for.
After defendant hud obtained a post- 

|)onement of the trial, and had applied 
for and been refused a further |K»st|H»ne-
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incut, he applied for security for rests, 
alleging that he had only learned a few 
days before moving of the fart of the 
plaintiff’s absence.

Held, that the application was not too 
late. Carruthers v. 11 'aterous, 4 M.R. 402.

2. Evidence of plaintiff's residence 
abroad.

Although the rule is that, ujion an 
application for security for costs upon 
the ground of the absence of the plaintiff, 
the absence must be positively sworn to, 
vet, where in the same action the plaintiff 
had filed an affidavit describing himself 
as of a place without the jurisdiction,

Jitl<l, that the absence was sufficiently 
proved. Fair v. O'Brien, 3 M.R. 080.

3. Insolvent plaintiff -Assignment of 
claim saul on — Pructiee.

A plaintiff or petitioner will not be 
ordered to give security for costs on the 
ground that he is insolvent and has 
assigned the claim, if the assignment was 
only given ns security and he is still 
interested in the collection of the money. 
Shields v. McLaren, V M.R. 182.

4. Interlocutory costs Payment into 
court in lieu of a bond for security for

Money paid into court in lieu of giving 
a bond for security for costs will be 
ordered to be paid out in satisfaction of 
interlocutory costs. Sutherland v. McKin
non, 3 M.R. 608.

6. Interpleader proceedings.
Pending an interpleader summons, an 

order was made for the examination of 
the claimant upon an affidavit filed by 
her. Thereupon the claimant applied 
for and obtained an order staying pro
ceedings until security for costs was 
given by the plaintiff, a foreign execution 
creditor. Upon appeal from the County 
( zourt.

Held, 1. That no order for security 
could be made until an issue was directed 
Buchanan v. Campbell, 0 M.R. 303.

6. Motion for summary judgment.
—Application to set aside prcecipe jrdcr 
for— King's Bench Act, Ride 988.

Rule 988 of the King's Be'ach Act, 
R.S.M. 1902, e. 40, does not prevent a 
non-resident plaintiff, agains'. whom an 
order for security for cows has been 
taken out on prcecipe, from moving to 
set aside such order upon any ground

otherwise open to him, it merely pro
vides a means whereby such a plaintiff, 
wishing to move for summary judgment, 
may, by paying $50 into court, proceed 
with such motion without fully comply
ing with the prcecipe order.

Walters v. Duggan, (ISM) 17 P.R. 359, 
followed.

Payne, v. Newberry, (1890) 13 P.R. 
354, distinguished. Copelin v. Cairns, 19 
M.R. 509.

7. Petition under Real Property 
Act.

When a petition is filed by a caveator 
under The Real Property Act and the 
x-titioner resides out of the jurisdiction 
le must give security for costs.

If the respondent shews cause to the 
petition without asking for security, he 
thereby waives the right to it.

Semble, this may not waive the right 
to security in respect of an issue to try 
questions raised upon such a petition. 
Ross v. Morgan, 7 M.R. 593.

8. Stay of proceedings Enlargement 
of summons for.

A summons for security for costs was 
returnable the day before the day for 
which the argument of a demurrer had 
been set down. It had been served 
late on the previous day.

An enlargement of the summons was 
granted and the Judge refused mean
while to stay the argument of the de
murrer. Hoo/ier v. McBcan, 3 M.R. 082.

9. Waiver of security by proceeding
in the cause Prœcifie order.

A jyrœciiie order for security for 
costs may be issued by the Clerk of 
Records and Writs.

The defendant obtained a pra- 
doe order with a stay of proceedings. 
The plaintiff, treating that order as 
a nullity, noted the bill pro confesso. 
The defendant then applied to the Referee 
tor another order for security. This 
order was granted. The plaintiff appealed 
upon the ground that the bill was pro 
confesso, and that the defendant had 
waived his right to security by having 
previously made an application to stay 
all proceedings until the costs of a prior 
suit had been paid.

Held, 1. That the prcecipe order was

2. That the Referee’s order for security 
should be reversed.
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3. That the defendant had not waived 
his right to security by moving to stay 
proceedings. Baynes v. Metcalf, 3 M.R. 
438.

See Appeal from County Court, VIII.
— Election Petition, II, IX; X, 1, 2, 0.
— Interpleader, VII.
— Married Woman, 4.
- Practice, XXV11I, 27.

— Real Property Act, II, 7, S; III, 7.
— Staying Proceedings, 1, 2, 4.

SECURITY FOR MONEY.

See Bills of Sale, 3.

SEDUCTION.

1. What constitutes relation of 
master and servant.

The plaintiff sued the defendant for 
the seduction of her daughter, a girl 
fourteen years of age. At the time the 
seduction took place, the girl was living 
as a domestic servant at the defendant’s 
house, under the following circumstances : 
The plaintiff made a contract with de
fendant, in the daughter’s presence, 
that the daughter should enter his ser
vice for $8 a pionth. The wages were to 
be paid to the mother.

For the plaintiff it was contended 
that the defendant’s contract was with 
tin- mother, that tlx- daughter remained 
all the time in the service of the mother, 
and did her work as the servant of the 
n other under the mother’s contract 
with defendant. The jury found a 
verdict for plaintiff. On a motion for 
a non-suit,

Held, that under such circumstances 
the only proper inference was, that the 
girl was to serve the defendant alone, 
as her master in the ordinary way, and 
there was not sufficient evidence to 
warrant the jury in finding that any but 
the ordinary relations of master and 
servant existed between the girl and the 
defendant, or. that the girl remained 
the servant of the mother, and was to 
do her work in that capacity.

(Per Killam, J.). There may well 
be a case in which a master hires out a 
servant to do work for a third party, 
and in which there would be no contract

at all between the third party and the 
servant, who would remain all the time 
in the original service, though bound 
to obey such commands of the third 
party as were implied by the nature 
of the employment or the terms of the 
agreement.

('arr v. Clarke, 2 Chitty, 260, commented 
on. Hebb v. Lawrence, 7 M.R. 222.

2. Of illegitimate child -Ac/ re- 
spirting the Action of Seduction, 55 l ir., 
c. 43, (M. 1892).

Section 1 of the Act respecting the 
Action of Seduction, 55 Vic., c. 43, 
does not apply to the case of the seduc
tion of an illegitimate female St. 
Germain v. Charette, 13 M.R. 63.

SEED GRAIN MORTGAGE.

See Chattel Mortgage, II, 2, 3.

SEIZURE.

Sec County Court, II, 4.
— Fi. Fa. Goods, 4.
— Fixtures, 1.
— Sheriff, 6.

SELF DEFENCE.

See Criminal Law, XVII, 3.

SENTENCE.

See Criminal Law, XIII, 6.

SEPARATE DEFENCES.

See Costs, VII.

SEPARATE ESTATE.

See Married Woman, 1, 2, 5.
— Real Property Act, III, 2, 3.
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SEPARATE PROPERTY OF WIFE.

N" Husband and Wife, II. 1, 2; III, 1 :
IV, 2.

SEPARATION DEED.

See Alimony.

SERVICE BY PUBLICATION.

..Soc Practice, XXIV, 2, 3.

SERVICE OF NOTICE.

See Practice, VII, 1.

SERVICE OF PROCESS.

See County Court, II. 7.
- Jurisdiction, 0, 7. 8, 9, 10.
- Pitactick, IV, 3; XIX. I. 3; XX, B, 3.

SERVICE ON SOLICITOR.

See Practicb, IV, 4.

SERVICE our OF JURISDICTION.

Str Lunatic, 2.
Patent ok Invention, 1.
Practice, XIX, 2; XX, C.

— Private International Law.
- Prohibition, I, 3.

SET-OFF.

1. Of interlocutory costs —rosin of 
a indication.

interlocutory rosis may he set off 
against interlocutory costs.

If the right of srt-olT be contested 
the successful party may be entitled to 
the costs of the application. Heal Estate 
Loan Co. v. Moh sirorth, 3 M.lt. 170.

2. Counterclaim Assignments Act, 
H.S.M. 1902, e. 8, es. 0, 20—Eight of action

for damages — Solicitor's lien for costs— 
King’s Hench Act, s. 39 (r), Hide 293.

Plaintiff sued for damages for deceit 
upon a sale by defendant to him of a 
business fraudulently represented to be 
of much greater value than it was. De
fendant counterclaimed for the balance 
of the purchase money.

After the trial but before judgment 
ilaintiff made an assignment for the 
lenefit of his creditors under the Assign

ments Act, tt.S.M. 1902, e. 8, and the 
assignee was added as a co-plaint iff.

In giving judgment the trial Judge- 
awarded 87Ô0 damages to the plaintiff 
with the costs of the action, but. he found 
also that the defendant was entitled to 
recover a much larger sum on his counter
claim which was not disputed. The 
Judge also ordered a set-off and that 
judgment be entered for defendant for 
the balance and refused to allow the 
plaintiff's solicitor any lien for costs.

Held, even if the plaintiff’s claim had 
been validly transferred to the assignee, 
the defendant would be entitled to 
maintain his counterclaim and to have 
the plaintiff's damages paid by deducting 
them from it, as both claim and counter
claim arose out of the same transaction, 
and Rule 293 of The King's Bench Act 
expressly provides that the Judge may 
order such set-off to be made.

Shra/mel v. Ijuing, 20 (j.B.I). 334 ; 
Lmcc v. Ilolme, 10 (j.B.I). 280, and 
X eicfoundland v. Xcitfomidland Hi/. Co., 
13 A C. 199, followed.

(2) The discretion of the Judge in 
making such order should not be inter
fered with, although the effect was to 
deprive the plaintiff’s solicitor of any 
lien for costs on the amount awarded 
to his client whether for damages 
or costs.

\Vestacolt v. lievan, 11891) 1 (j.B. 774 ; 
/*ringle v. (Hoag, 10 Ch.D. 080, and 
McPherson v. Allsop, (1839; 8 L.J. Ex. 
202, followed. McCregor v. Campbell, 
19 M.lt. 38.

3. Principal and agent.
When the buyer of goods from an agent 

knows that the person he is dealing 
with is only an agent, he cannot set off 
a claim against the agent in an action 
by the principal for the price of the 
goods, although the ownership of the 
goods may have been transferred to an
other principal before he bought and 
without his knowledge. So far as the 
claim of set-off is concerned, it is im-
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material whose agent the buyer thought 
him to be.

linniton v. Jams, (1857) 2 H. & N. 504, 
distinguished Wood v. John Arbuthnot 
( »., lu M R. 320.

4. Summons to sign judgment.
Anything which could have been 

pleaded by a defendant under the old 
statutes of set-off, can now he brought 
forward in answer to an application for 
leave to sign judgment under the statute 
and will prevent an order being made 
allowing judgment to lie signed, Man- 
oque v. Mason, 3 M.U. 003.

6. Trustee—Assignment — Notice of 
assignment.

A person, whilst holding a sum of 
money in trust for A and B, pending 
the decision of a suit of A against B, may 
acquire an overdue promissory note of one 
of the parties and, upon the settlement 
of the suit, may then set off any balance 
found to be in his hands for such party 
against the amount of the note, whether 
he holds such note for his own benefit 
or that of another ; provided he has no 
notice of any its ignment of such balance 
by such party in favor of some third

Fair v. Mclver, 10 Fast, 130 ; Lacking- 
ton v. Combes, 0 Bing. X.C. 71, and 
Belcher v. Lloyd, 10 Bing, •’•lit, distin
guished on the ground that they were 
decided under the set-off clauses of the 
Bankruptcy Acts, which, as shown by 
Parke, B., in Forster y. Wilson, 12 M. «V 
W., 191, are given a different construction 
from the statutes of set-off.

Talbot v. Frere, 0 Ch. D. 503, also dis
tinguished on the ground that the set
off there asked for would have pre
judice'll the creditors of the estate of the 
deceased mortgagor, which was insol
vent. H if ton v. Caldwell, 11 M.R. 053.

6. Unliquidated damages —l ’neon- 
meted transactions — King's Bench Act, 
B.S.M. 1902, c. 40, s. 39 (/).

A defendant, sued for a balance due 
under an agreement of purchase of land 
assigned to the plaintiff, cannot set off 
against the debt a claim against the 
assignor for unliquidated damages aris
ing out of transactions wholly uncon
nected with the purchase in question. 
Section 39 If) of The King's Bench Act, 
R.S.M. 1902, e. 40, only permits, as

against an assignee, a set-off of anything 
which would be recognised in a court 
of equity as a proper subject of set-off, 
and a counterclaim for unliquidated 
damagi's arising out of a cause of action 
in no way connected with the claim 
assigned is not a defence or set-off which 
would at any time have been n-aognised.

The Government of Xewfonmtland v. 
The Newfoundland By. Co., (1888) 13 
AX'. 199, distinguished. McManus v. 
Wilson, 17 M.R. 507.

.Sec Banks and Banking, 5.
— Company, I, 3.
— Costs, VII, 3; XI, 2, 3.
— Negligence, VII, 7.
— Principal and Agent, IV, 2.

SET-OFF OF COSTS.

See Practice, XXVIII, 30.
— Solicitor’s Lien for Costs, 7.

SET-OFF OF VERDICTS.

See Warranty, 5.

SETTING ASIDE CROWN PATENT.

See Crown Patent, 4, 0

SETTING ASIDE JUDGMENT.

See Attachment ok Goons, 0.
— County Court, 1, 0.
— Foreign Judgment, 10.
— Practice, XIX, 3; XX, B, 1, 3, 4, 5,

0, 7; XXVIII, 24.
— Prohibition, III, 4.

SETTING ASIDE ORDER.

Sec Capias, 4, 5.
— Conflict of Laws, 2.
— Costs, XIII, 23.
— Garnishment, I, 6; VI, 8.
— Practice, XX, C; XXIII, 4.
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SETTING ASIDE PROCEEDINGS.

Sec Election Petition,111, 2.
— MoitTClAtiOK AND MORTGAGEE, V, 2.
— Practice, XX.

SETTING ASIDE SALE.

Sir Mortgagor and Mortgagee, IV, 4.

SETTLING MINUTES OF 
JUDGMENT.

.S'ce Practice, X, 2.

SHAREHOLDER.

Sir Scire Facias.

SHERIFF.

1. Fees, poundage, etc.
A sheriff having made a seizure, and 

a claim having been made to the goods, 
an interpleader issue was directed. Sec
urity nut having been given, the sheriff 
sold the goods. Before trial the plain
tiffs abandoned and an order was made 
for payment by the plaintiffs to the 
claimant and the sheriff of “their 
ousts occasioned by said interpleader 
order and interpleader issue.” This order 
was amended and the plaintiffs were 
further directed to pay the sheriff's 
jtossession money and other expenses 
occasioned by the sale, and the costs of 
the sale.

Upon appeal from the settlement of 
the sheriff's account,

Held, 1. That the sheriff was not 
entitled to poundage.

2. That the sheriff was entitled to 
Xfsscssion money and other expenses 
>y the terms of the orders, whicn had 
not been appealed.

3. That under the circumstances the 
charge for possession money was not 
unreasonable ; nor was $2 a day too much 
to pay to a man for keeping possession.

4. A charge of $2.40 for taking a man 
out of possession was disallowed.

5. Adjournments of sale allowed at 
fifty cents each. Manitoba & AMI". Loan 
Co. v. Houtley, 3 M R. 521.

2. Landlord and tenant Execution 
creditor - lient— K Anne, c. 14, s. 1.

Where the landlord, under N Anne, e. 
14, s. 1, makes a claim for rent as against 
goods seized by the sheriff under an 
execution and the sheriff sells the 
goods for a sum not exceeding the 
landlord’s claim, and the execution cred
itor claims the money in an action against 
the sheriff, it is a sufficient answer to 
the plaintiff's action to show that the 
landlord has a good claim to the money, 
although it has not been paid over to 
him. Lambert v. Clement, 11 M.R. 519.

3. Liability of sheriff for acts of 
his bailiff - Satisfaction of judgment 
Executions Act, R.S.M. 1902, c. 5N, ,ss. 
21, 25—Credit sale by sheriff -Sale of 
goods under fi. fa.

1. Notwithstanding the provisions of 
section 21 of The Executions Act, H.S.M. 
11102, c. 5K, a sale of goods by a sheriff’s 
bailiff under fi. fa. was, under the peculiar 
circumstances set forth in the judgment, 
held to have been good, although made 
immediately after seizure and without the 
notice required by that section.

2. A sheriff is responsible for all money 
realized by his bailiff by a sale under 
a fi. fa., though the money be stolen from 
the bailiff as a result of his carelessness 
and never comes to the sheriff’s hands.

3. A seizure by a sheriff of sufficient 
goods to satisfy a judgment in part will 
be a discharge to the debtor as to such

4. When the goods seized are subject to 
a chattel mortgage the sale of the goods 
themselves, instead of only the equity 
of redemption, will be good unless ob
jected to by the mortgagee.

5. It is not an absolute rule that a 
sheriff’s sale under execution must be 
for reatly money ; but, if the sheriff does 
not comply with such rule, he will he 
responsible for the money if he fails to 
collect it.

t>. The fact that the sheriff failed to 
comply with section 25 of The Execu
tions Act, by advertising the amount 
realized and keeping the money to be 
distributed rat earn v, is no answer to 
the defendant’s claim to have such 
amount credited upon the execution 
against him, when nearly three years 
have elapsed and there is no evidence 
that any other execution against the 
defendant has been placed in the sheriff’s 
hands. Massey-Harris Co. v. MoUond, 
15 M R. 3t’>4.
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4. Mandamus compelling sheriff to 
execute writ.

Mamlamus in not the proper proceeding 
to compel a sheriff to execute a writ. 
A motion for a rule should h«* made. 
Mack v. Kennedy, T.W. 144.

6. Action for money had and re
ceived by sheriff as such, for the use 
of plaintiff — Money paid by debtor 
io he applied on second execution, leaving 
first unsatisfied — Priority of executions.

A debtor, against whom there were 
several executions in the hands of a 
sheriff, paid him a sum of money ex
pressly to be applied on the plaintiffs’ 
writ, which was not entitled to priority. 
Afterwards, on the money being claimed 
both by the plaintiffs and the first ex
ecution creditor, the sheriff returned the 
money to the debtor.

Held, that the plaintiffs were entitled 
to recover the amount from the sheriff as 
money had and received for their use. 
Coburn v. Mcliobbie, 9 M R. 375.

6. Negligence in not levying under 
execution - Sheriff bound to levy on 
chattels though mortgaged — Sheriff bound 
to see whether chattel mortgage valid on 
its face—Duty of sheriff as to threshing 
grain seized in stack—Chattel mortgage — 
Affidavit of bona fides made by “ account
ant ” af mortgagees.

In an action against a sheriff for not 
levying under an execution, it appeared 
that lie had abandoned the seizure and 
refused to do anything further on finding 
that there were three mortgages on the 
debtor’s goods and chattels, prior to 
the execution ; being of opinion that the 
aggregate amount apparently secured 
by them would exceed what he could 
realize by sale of the chattels after pay
ment of expenses.

One of the mortgages had, in fact, 
been satisfied and the sheriff could have 
ascertained this on inquiry. Another 
was not proved at the trial to be valid 
under The .Bills of Sale Act ; it was in 
favor of tlie Canada North-West Land 
Company, and the affidavit of bona fides 
upon it was made by one Campbell, 
who only described himself as “ Account
ant of the mortgagees,” and there was no 
other evidence that he was an agent of 
the Company authorized to take the

The debtor realized out of his grain, 
which might have been levied upon,

more than sufficient to satisfy both the 
latte, mortgage and the remaining valid 
and ut.satisfied mo tgage besides the 
plaintiffs’ judgment.

Held, that the defendant was liable 
for the full amount of the plaintiffs' claim 
against the judgment debtor.

If for any reason of which the sheriff 
has notice, or by reasonable enquiries 
could discover, a chattel mortgage is 
not entitled to priority over a writ of 
execution in his hands, he cannot relv 
on it ns a justification for not levying 
under the writ.

Per Killam and Bain, .1.1. < I)ubuc, .1. 
dubitante). The sheriff could not rely on 
the mortgage to the Canada North West 
Land Company, as it was plainly invalid 
unless Campbell was the agent of the 
Company, and there was no evidence 
that he was such agent

Per Dubuc, J. The sheriff, having 
seized grain in stacks, is not bound to 
have it threshed and marketed, but may 
sell it in the stacks; but, as no evidence 
was given to show that such a sale would 
have realized less than the actual value, 
the Court cannot presume that it would, 
although such would probably be the

It is clearly the sheriff's duty, notwith
standing the use of the word “ may ” 
in the statute, to seize and sell the equity 
of redemption in mortgaged chattels 
when such equity is valuable. Massey 
Mfg. Co. v. Clement, 9 M.R. 359.

7. Wrongful seizure by — .Vo inter
ference with goods — Damage — Instruc
tions by attorney—Power of.

Vnder an execution against B. the 
sheriff seized goods claimed by the 
plaintiff. The sheriff did not touch the 
goods or leave any one in possession, 
but merely took a list of them, told the 
plaintiff not to remove them, and took 
an undertaking from the plaintiff that he 
would not remove them. The sheriff 
interpleaded and the execution creditors 
abandoned. The sheriff then (three or 
four w’eeks after the seizure), gave notice 
of abandonment to the plaintiff.

Held. 1. That there was no tn'spaas 
for which an action would lie.

2. An attorney has no implied author
ity to give instructions to a sheriff to 
seize any particular goods.

3. Taking part in interpleader pro
ceedings is not a ratification by the 
execution creditor of the seizure.
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Remarks upon the bona Jules of a sale 
made to a hired man under suspicious 
circumstances. Wallbridge v. Hall ; Wall- 
bridge v. Yeomans, 1 M.H. 341.

.See Chattel Mortgage, II, 2.
- Criminal Law, X, 3.
- Fi. Fa. Goods.

Garnishment, VI, V.
Interpleader, II: IV, 1; VIII; IX,

1, 4.
Mandamus, 3, (», 7.
Practice, 111, 5.

Solicitor, 1).
— Trespass and Trover, 2.

SHERIFF'S BAILIFF.

See Public Officer.
— Sheriff, 3.

SHOPBREAKING.

See Criminal Law, IX, 2.

SHORT FORMS.

Nee Mortgagor and Mortgagee, III, 4.

SHORT NOTICE OF MOTION.

See Practice, XIV, 2.

SHORTHAND EVIDENCE IN.

See Criminal Law, XIII, 7; XVII, 18. 
Extradition. 3, 4.

SIDEWALKS.

See Negligence, IV, 3, 4.

SIGNATURE OF CONTRACT.

Sic Vendor and Purchaser, VI, 5.

SIGNATURE OF PARTY CHARGED 
OR HIS AGENT.

See Vendor and Purchaser, VII, 9.

SLANDER.

Words capable of two construc
tions - Respective provinces of judge and 
jury.

In an action for slander, if the words 
used by defendant are capable of being 
reasonably understood in a slanderous 
sense, it should be left to the jury to 
find whether or not they were so used, 
and the plaintiff should not be non
suited on the ground that the words 
did not necessarily impute the commission 
of a crime.

Ritchie v. Sexlon, (1881 ) (14 L.T. 210, 
and Simmons v. Mitchell, (1880) 0 AX'. 
1Ô0, followed. Cameron v. Overend, 1*>
M IL 408.

SLANDER OF REAL ESTATE.

Publication of statement that house
haunted Damages — Statute of West
minster 11, 13 Ed. 1, r. 24.

The publication in a newspaper of a 
statement that the plaintiff’s house is 
haunted is, under the Statute of West
minster II, 13 Ed. 1. c. 24 iBar. Ah. 
vol. 1, 102), an actionable wrong if 
special damages result, though there he 
no actual malice or any intention to 
injure the iff or to depreciate the
value of the property.

Her Richards, .1, A. The members 
of the Court should, as educated men, 
assume that there are not such things 
as ghosts and, therefore, that the state
ment published by defendants was neces
sarily false. It should also be presumed 
that the reporter and the sub-editor who 
were responsible for the publication of 
the article, as educated men, knew that it 
was false and, therefore, had no reason
able justification or excuse for publishing 
it They thus rendered their employers, 
the defendants, liable in damages for 
the natural results of such publication, 
though such results were not foreseen 
by them.

The evidence showed that the plain
tiff lost a sale of the house in consequence 
of the publication and that the house, 
being vacant, was damaged by crowds

1
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resorting to it on account of the report 
that it was haunted, and the plaintiff 
should he awarded $1,000 and costs.

Per Phippen, J. A., concurring with 
Richards, J. A. The case falls within 
the principle of Puling v. Smith, (1876)
1 Kx. I). 01, and limn v. Smith, 1 Fraser 
(Court of Sessions Cases, Scotland) 327, 
rather than within that other class of 
cases where, on the ground of public 
policy, or protection of propel iy, or for 
other sufficient reason, the Courts have 
held honest statements to be lawful, 
although occasioning damage to the 
innocent.

Per Perdue, J. A., dissenting. In 
such a case the plaintiff must prove 
that the statement is false, that it was 
published menviously and that sjM'cial 
damage resulted.

The statement can only he actionable 
if it was intends! to be believed and was 
believed by some person who was in
fluenced by it to the detriment of the 
plaintiff : Langridge v. Levy, (1837) 2 M. 
A- W. at p. 531. But, if it was so repug
nant to common sense and common 
knowl«*dge that ny proof of its untruth 
would be necessary, it is difficult to see 
how any one could have boon deceived 
by it. The plaintiff failed to show 
that the statement complained of was 
wrongful and was made with the know
ledge that it would cause, or was likely 
to cause, injury to the plaintiff, or that 
the defendants, in publishing it, intended 
or contemplated any injury to the plain
tiff or her property, and without such 
evidence the plaintiff should not recover. 
Intention to injure must be established 
either directly or by reasonable in
ference to support such an action : 
Quinn v. hathem, |190lj AX’. 495, at p. 
524 : Haul v. Friendly Society, (19021
2 K.B. 732, at p. 739. It is clear that 
the statement was only published as 
an item of news, with no intention to 
do any wrong to the plaintiff and without 
any idea that the publication would 
cause any damage to the plaintiff’s 
property. The plaintiff also failed to 
prove that she sustained special damage 
resulting directly from the publication 
complained of. The finding of the trial 
Judge on this point and as to those parts 
of the evidence which should be believed 
or disbelieved should not be interfered 
with. It must he shown that an actual 
sale was prevented. Evidence of opinion 
to show a general depreciation of value 
caused by the statement is not sufficient

in such a case when no lasting injury was 
shown to have been caused. S’agy v. 
Manitom Free Press Co., 16 M R. 619.

Affirmed. 39 S.C.R. 340.

SMUGGLED GOODS.

See Railways, III, 6.

SOLICITOR.

1. Attachment for contempt.
The Court has jurisdiction to issue an 

attachment against an attorney for dis
obeying a rule of Court by which «v is 
ordered to pay to his client the money 
of the client. Re A. li., an Attorney, 3 
M R. 316.

2. Criminal offence —Rule to answer 
charges—Indictable offence.

A rule will not be grunted to compel 
an attorney to answer charges if they 
may be made the subject of an indict
ment. He H A., an Attorney, 6 M.R. 398.

See, however, He H.A., an Attorney, 
6 M R. 601.

3. Duty of solicitor on purchase of
mortgage — Acknowledgment by mort
gagor Hr ml net ion of title deeds.

S. claimed to be mortgagee of certain 
lands and agreed to sell the mortgage to 
the plaintiffs. The plaintiffs employed 
the defendant to examine the title of 
S. and prepare the necessary assignment. 
Defendant passed the title, and took an 
assignment of the mortgage, and upon 
his re|x>rt the plaintiffs made the pur
chase. It afterwards transpired that 
the mortgage was a forgery.

In an action for negligence, it appeared 
that the defendant had not, before passing 
the title, obtained an acknowledgment 
from the mortgagor, of the amount 
due upon the mortgage ; and had not 
required the production of the title 
dn-ds of the property. The mortgage 
was dated but a short time before the 
assignment and was not due.

llehl, 1. That acceptance of the title 
without the mortgagor's certificate did 
not constitute such negligence as to 
render the defendant liable.

2. That, notwithstanding the Regis
try Act. it is as much as ever the duty 
of a solicitor to inquire for the title deeds, 
and to insist upon their production
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unless their non-production is satis
factorily accounted for ; and that upon 
this ground the defendant was liable 
for th<? amount paid by the plaintiffs 
and interest. Freehold Loan Co. v. Mc
Arthur, 5 M R. 207.

4. Misconduct of — Delivering up of 
documents — Employment of attorney to 
purchase hind scrip.

5. employed T., an attorney, to pur
chase half-breed land scrip, and for that 
purpose gave him $30. T. purchased 
the scrip, and dr-w and got executed 
an assignment thereof to S. When the 
scrip became distributable, T. refused 
to disclose to S the name of the half- 
breed from whom he had bought the 
scrip, and also refused to produce the 
assignment. He further procured the 
half-breed to apply for and obtain the 
scrip, which he afterwards sold without 
accounting to 8.

Held, that the transaction for which 
T. had been employed was one which 
required legal knowledge to complete 
it by drawing conveyance ; that, there
fore, he had been employed in his pro
fessional capacity, and was liable to the 
summary jurisdiction of the Court for 
misconduct in the transaction.

Held, also, that if he had been in pos
session of the scrip at the time of t In
application, the Court would have ordered 
him to deliver it to S., but on this applica
tion he could only be ordered to refund 
the money originally entrusted to him, 
with interest, as the loss of the client 
on the land was unliquidated. He 
Thibcaudeau, T.W. 149.

6. Striking off the Rolls —Striking 
off the roll of barristers — Law Society Act, 
RS.AI., 1902, c. 95, s. 74.

An order was made that the attorney 
in this case should be struck off the roll 
of attorneys ; but this action was taken 
in consequence of his conduct in the man
agement of a case in which he had acted 
as an attorney and not as a barrister.

Hell, that the Court could not strike 
his name off the barrister's roll, fie J. 
B., an Attorney, 6 M.R. 19, followed.

It seemed an anomaly that a man un
worthy to remain on the one roll could 
be left on the other, but the opinion of 
the Court was that under the statute, as 
it was worded, it must be so. He li. A., 
an Attorney, 11 C.L.T. Occ. N. 208.

6. Striking off the Rolls -Delay— 
Civil action pending.

A delay of six months is not a bar to 
a motion to strike off the rolls, where an 
unsuccessful motion for an order to 
compel the attorney to answer had mean
while been made

The pendency of civil proceedings 
upon a cause of action arising out of 
the same matters is not an answer to 
a motion to strike off.

Nor is the fact that the matter com
plained of involves a criminal charge. 
lie Ji. A., an Attorney, 6 M.R 398, 
commented on.

The charges being denied, a reference 
to enquire and report was ordered, lie 
li. A., an Attorney, 6 M.R. 601.

7. Striking barrister and attorney 
off the Rolls Non-payment of money.

An attorney will not be struck off the 
rolls for non-payment of money merely.

Whether the Court has jurisdiction 
to remove attorneys apart from the 
Provincial Statute. Quaere.

A client left with an attorney a mort
gage for collection, and also a discharge 
to be delivered over upon payment. 
The attorney received the money and paid 
to the client a portion of it, telling him 
from time to time that, that sum was all 
that he had received. Discovery of 
the truth was not made until after the 
attorney had left the country the follow
ing year.

Held, that this was misconduct “ in 
the discharge of his duties as an at-

The attorney had also received payment 
on behalf of mortgagees, for whom he 
was not entitled to act ; the mortgagor 
believing that he was so entitled. The 
attorney paid over a portion of the 
money only.

Held, that he should be struck off the 
attorney’s roll, but not off the barrister’s 
as he had done nothing discreditable 
in the discharge of that office, lie J. 
B., an Attorney, 6 M.R. 19.

But see amendment to Law Society Act, 
R.S.M. 1902, c. 95, s. 74.

Distinguished. Re P.E.H., 22 M.R. 
746.

8. Undertaking of — Breach — Order 
—Disobedience — Attachment —Summary 
jurisdiction of Court.

An attorney, having undertaken to 
pay the clerk of the Court* certain fees
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for stamps furnished to him upon the 
undertaking and used by him in proceed
ings in the Court, ami having failed in 
his undertaking, was ordered to pay 
the amount. On failure to obey the 
order, the Court directed an attachment 
to issue against him for contempt.

Where an attorney is employed in a 
matter wholly unconnected with his 
professional character, the Court will 
not entertain a summary application 
against him for breach of duty; but, 
where the presumption is that he was 
employed on account of his professional 
character, he is liable to the summary 
jurisdiction of the Court. Re Outer, 
T.W. 205.

9. Undertaking of — Summary juris
diction.

An attorney having an execution in 
the sheriff’s hands, and the sheriff re
quiring security before seizure, the at
torney’s partner wrote to the sheriff 
agreeing to indemnify him. The sheriff 
seised, was sued, and judgment went 
against him. I'pon a summary applica
tion to enforce the undertaking,

Held, 1. That the undertaking was 
that of the writer personally.

2. That it was given in a professional 
capacity and might be summarily en
forced.

3. But that, the sheriff having acted 
improperly in the seizure, and so incurred 
a greater liability than that against 
which he was indemnified, he should be 
left to his action. Re Afc Phillips, an 
Attorney, 6 M.R. 108.

«Sec Appeal from County Court, V, 1.
— Breach of Trust.
— Costs, IX.
— Municipality VI.
— Practice, XII, 1; XVI, 9; XX, A, 2;

XXVIII. 8.
— .Sheriff, 7.

SOLICITOR AND CLIENT.
I. Agreements Betw een.

II. Taxation of Costs Between.
III. Miscellaneous Cases.

I. Agreements Between.

1. Agreement that attorney not 
to account for moneys received -
Business done before a magistrate.

An attorney was employed to conduct 
the entire defence of a prisoner. He

up|>eared upon the preliminary investi
gation before a police magistrate. He 
received money from the prisoner. Vpon 
an application for the delivery of his bill 
he swore that it had been agreed that hi 
was to use the money in procuring the 
prisoner's release, but was to keep no 
account of the money paid out. This 
the client denied.

Held, 1. That the attorney should 
deliver an ordinary bill of costs.

2. That such an agreement must he 
in writing. Re A., an Attorney, 6 M.R. 
181.

2. Agreement respecting costs Mis
representation of fart — Agreement jrro- 
rured throwih pressure—The Law Society 
Art, RJS.M., c. 83, s. 68 — Interest 
upon costs — Consideration.

Section 68 of The Law Society Act, 
R S M , c. 83, miking it legal for an 
attorney or solicitor to bargain for re
muneration of his service as such for 
a client in any way that may be agreed 
on, instead of having his costs taxed in 
the usual way, does not preclude the 
Court from exercising the ordinary juris
diction of \ Court of equity to determine 
the validity of any such agreement 
upon equitable principles, although it 
contains no express provisions, as the 
corresjMmd'ng Imperial and Ontario Stat
utes do, for enquiring into the fairness 
or reasonableness of such an agreement 
and for setting it aside if found unfair 
or unreasonable.

In tin' course of the negotlstione be
tween the solicitor and the client leading 
up to the making of the impeached 
agreement, the solicitor had in a letter 
made a statement that the amount of 
his disbursements in the litigation had 
been considerably in excess of the actual 
amount, and had also strongly intim
ated the probability that he would be 
compelled to dispose of a certain judg
ment, in whieh his clients were largely 
interested and which had Iwen assigned 
to him, upon terms which might have 
left little or nothing for them unless they 
would provide him with funds to cann
on the litigation.

Held, without imputing to the soli
citor an intentional mis-statement of 
the amount of his disbursements for 
the purpose of procuring the arrangement 
or the intention to hold out the prospect 
of the loss of the claim as a threat for 
the purpose of securing an undue ad van 
tage, that the mis-statement and th
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threats were such as to render the clients 
incapable of acting freely and inde
pendently and, therefore, that the agree
ment should he set aside.

Forbearance to sue may be a sufficient 
consideration for an agreement by a 
client to pay interest to his solicitor upon 
an amount agreed on as due for costs, 
although there is no legal liability for 
such interest, and although the client 
acted without independent advice. Pres
ton v. Nugent, 13 Xl .lt. 511.

3. Agreement to share in amount 
to be recovered by suit Lou Society 
.1 rt, R.S.M., 1902, c. 95, .s. 95 Main
tenance and chum/iertit — What criminal 
lairs of England introduced into Manitoba 
by section 12 of the. Criminal Code.

Maintenance and clvunperty had be
come obsolete as crimes in England in 
1K70, and section 12 of the Criminal 
Code declaring that the criminal law of 
England as it was on 15th July, 1S70, 
in so far as it is applicable to the prorince 
of Manitoba*** shall be the criminal 
law of the Province of Manitoba, did not 
intro luce the law of maintenance and 
champerty considered as crimes into 
that Province ; consequently section 95 
of the Law Society Act, R.S.XÏ. 1902, 
c. 95, allowing an attorney or solicitor 
to make an agreement with a client to 
be paid for his. services by receiving 
a share of what might be recovered in 
an action, is not ultra rires of the Pro
vincial Legislature as trenching upon 
or intended ;is a repeal of any provision 
of the criminal law. Such an agreement, 
therefore, may be enforced in our courts.

Melnchi v. Degnire, (1903) 31 S.C.R. 
21 ; Hopkins v. Smith. (19011 1 O.L.R 
959, and Priggs v. Elen tot, (1904 ) lit 
B.C.R. 309, held not applicable in Man
itoba. Thomson v. Wishart, 19 XI.R. 
340

4. Special agreement as to costs
Stay of proceedings /Minding taxation— 
King's Ibnch Act. Palis 905-907—9 <V 

7 Vic. (Imp.) c. 73, s. 37—Taxation of

In an action against a firm of solici
tors for the recovery of money collected 
by them for the plaintiff, the solicitors 
claimed the right to retain the money 
for extra costs between solicitor and 
client in proceedings which they had 
conducted for the plaintiff. Plaintiff, 
however, allegi-d that there had been a

sjHX'ial agreement precluding any such

Held, that an order for taxation of 
the defendants’ bill of costs should not 
have contained a stay of proceedings 
in the plaintiff’s action, as he was entitled 
to have the question of the existence 
of the alleged agreement determined by a 
trial in the ordinary way.

Held, also, that under Rules 995-997 
of The King’s Bench Act and 9 <V 7 Vie. 
(Imp.) c. 73, s. 37, such order for tax
ation, obtained on the application of the 
defendants, should not have contained 
a clause directing the client to pay the 
amount, if any, found due.

Pi I Mien ham and Walker, 11895] 2 (’ll. 
430, followed.

(Juo're, whether there should have 
been any order for taxation of defendants’ 
bill before the other questions raised 
had been decided at the trial : Pe Penh, 
(Î849) 11 Beav. 900. Myers v. Munrm. 
19 XI.R. 112.

II. Taxation of Costs Between.

1. Review of Taxing master's report
- -Discretion of Master -Solicitor acting on 
agency terms for solicitors in another Pro
rince—Solicitors' Act, 9 <(• 7 Vic., c. 73, 
(/mp.1

This was an appeal from the taxing 
master’s certificate upon a taxation of 
a bill of costs between solicitor and 
client. The solicitor received his in
structions from a firm of solicitors in 
Toronto acting for the client, a company 
whose head office was in Toronto.

The solicitor here sent to the solicitors 
in Toronto one-half the amount charged 
as fees on the basis of having attended 
to the busim-ss on agency terms for the 
Toronto solicitors.

Held, that, although the Toronto 
solicitors might not have htsm entitled 
as between themselves and the company 
to derive a profit from the transaction 
and such an allowance to them might 
be a breach of the Law Society Act, 
yet, since the Winnipeg solicitor had 
chosen to send them the money for 
themselves, he could not subsequently 
insist that it was received by them 
for the company.

XIore than one-sixth of the whole 
bill rendered was taxi'd off, and the 
Master allowed the costs of the reference 
to the company as against the solicitor.

Held, that this was right, as the Soli
citors' Act, 9 <6 7 Vie., c. 73, s. 37, was
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in forer in Manitoba, and lmd not been 
affected by Rules 920 and 958 of the 
Queen's Bench Act, 1895.

The taxing master had refused to give 
effect to the contention of the client 
as to certain items objected to on the 
ground that the costs were incurred 
through negligence and a mistake of 
law of the solicitor.

Held, that the finding and discretion 
of the taxing master should not be in
terfered wit a, unless it is clearly shown 
that he lias erred in well established 
!>oint8 of law or has been mistaken as 
to some material facts U|»on which hi* 
has based his finding.

Decision of Dubuc, J., in 1889, as 
varied by the Full Court.

In re II., a Solicitor, 19 C.L.T. Occ. 
V 290, 20 C.L.T. Occ. N. 140.

2. When referred for taxation.
A solicitor rendered a bill containing 

(•barges for conveyancing and also a 
lump charge of $1,(MX), commission on 
a purchase. He afterwards divided the 
account by rendering two separate bills, 
one containing the conveyancing items 
and the other the charge for commission, 
lie then brought this action to recover 
the amount of the two bills, claiming 
the commission under the common counts.

The defendant applied to have both 
bills referred for taxation.

Held, (reversing the decision of Taylor,
C. J.)

1. When a solicitor’s bill contains 
one taxable item the whole bill is taxable.

2. That the first bill was clearly tax
able, and the statute can not be evaded 
by the device of dividing the one bill 
into two.

3. When there is no prescribed tariff 
the taxing officer must inform himself 
in the b(*st way he can as to the proper 
amount to allow. Howard v. Burrows, 
7 M.R. 181.

III. Miscellaneous Cases.

1. Collusive settlement of suit with 
plaintiff without the knowledge of 
his solicitor Liability of defendant for 
costs of plaintiff's solicitor in such case.

If the defendants make a collusive 
settlement of a suit with the plaintiff 
without the knowledge of the plaintiff's 
solicitor and with the object of depriving 
the latter of his costs, he is entitled, on 
application to a Judge in Chambers, to

an order that the defendants should pay 
his costs.

Brunsdon v. Allard, (1859 > 2 E. A E. 
19; Price v. Crouch, (1891; 30 L.J.Q.H. 
707, and Be Maryetson and Jones, |ls97) 
2 Ch. 314 followed. Stewart v. Hall, 
17 M R. 053.

2. Multifariousness.
A bill by a client against solicitors 

for an account, and to set aside a con
veyance of land made by the client, at 
the ini tance of the solicitors, to the wife 
of one of them, is multifarious. Haffield 
v. Augent, 6 M.R. 547.

3. Parliamentary agent Proceeding*
In fore the Legislature—Taxation of costs—

Held, that, where a solicitor has ob
tained from the Shaker of the Legislative 
Assembly authority to act in any matter 
as a parliamentary agent, he can recover 
the amount due him lor services, without 
being obliged lo observe all the require
ments of the English Act. Kentudy v. 
Austin, 1 M.R. 302.

4 Privileged communications be
tween solicitor and client.

Certain questions put to the defendant 
as to communications between himself 
and his attorneys with a view to shewing 
his responsibility for their action in 
issuing and enforcing a fi. fa. goods,

Had, i" hr privileged. Dederiek v. 
Ashdown, 4 M.R. 174.

6. Right of solicitor trustee to costs 
as against the trust estate The
Manitolxi Trustee Act, H.S.M., c. 140, 
s. 40 —Lien of solicitor under Imperial
An. 23 à 24 Vic.,c. 127.

Held, that, notwithstanding the pro
vision in section 40 of The Manitoba 
Trustee Act, R.S.M., c. 140, the rule of 
English law that a sole trustee who is a 
solicitor cannot charge against the trust 
estate profit costs for acting as solicitor 
for the estate, still prevails to the extent 
that he is not entitled as of right to have 
such costs taxed to him as a solicitor.

Meighen v. Buell, (1897; 24 dr 503, 
followed.

Creulock v. Piper, (1850) 1 Mac. A Li. 
004, distinguished.

Hebl, also, that neither the Imperial 
Act, 23 A 24 Vic., c 127, nor the Ontario 
Rule 1129 founded uj>on it, gives a 
solicitor an absolute right to a lien for 
his costs u|>on pro|»erty recovered or
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preserved t lire High litigation, hut only 
a discretionary power in tin- Court to 
charge tin- |iro|M*rtv. Turriff v. MrDon- 
aitl, 13 M R. Ô77.

6 Substitutional service of notice 
of motion to solicitor to refer his 
bill of costs to taxation -('aula Tax- 
ation King's Bench Act, KuU 368.

Under Rule 368 of The King’s Bench 
Act, R.S.M. 1902, <:. 40, an order may he 
made for service substitut ionally on a 
solicitor, who has left the jurisdiction 
and cannot be found, of a notice of 
motion for an order to refer his bill of 
costs, rendered,to taxation, lie Reid L slab, 
17 M.R.0.Y2.

Sec Constructive Norm:.
( 'ostb, XIII, l
1'ltAVDULENT PREFERENCE, 111, ti.

— Moktuaooh and Mortuauee, V, 3.
Practice, XXYlll, 28.
Scandalous Matte it.

- Solicitor's Lien for Costs, 2.

SOLICITOR TRUSTEE.

Sec Solicitor and Client, III, 5.

SOLICITOR S LIEN FOR COSTS.

1. Attachment of goods—Charge on 
property recovered or prescribed for costs 
of proceedings — 23 <1* 24 Vie. (Imp.) 
c. 127, s. 28 Attachment King's 
Bench Art, R.S.M. 1902,46, Rule 852.

Notwithstanding the wording of Rule 
NÔ2 of The King’s Bench Act, which pro
vides that, in eases of attachment, " the 
proceeds of the property and effects 
attached in the sheriff’s hands shall he 
rateably distributed among such plain- 
tills ;is shall in due course obtain judgment 
and execution. ... in proportion to 
the sums actually due upon such ex
ecutions,” an order may be made under 
section 28 of the Solicitors* Act, 23 <V 
24 Vic. (Imp.), c. 127, giving the solicitor 
for the plaintiff, in whose action the order 
for attachment was made, a charge upon 
the net proceeds of the attached property 
in the sheriff’s hands for the amount 
of his taxed costs, charges and expenses 
in the action, including the cost of inter
pleader proceedings in which claims to 
the goods are successfully resisted, in

priority to the claims of other execution 
creditors, when it appears that such 
proceeds have been “ preserved ” by 
the labor, time and money expended 
by the solicitor within the meaning of 
that section.

Darling v. Smith, (1884) 16 l’.R. 36Ü, 
followed.

Richards, J., dissented.
It is quite immaterial that some of 

Hie parties for whose benefit the property 
has been recovered or preserved are not 
parties to the action.

(!ret r v. Young, (1883; 24 ( ’h. I). at 
p. 549; Kmden v. Carte, (1882) 16 Ch. 
I). 311, and Leacock v. McLaren, (1894) 
9 M.R. 599, followed. Yulentinuzzi v. 
Lenarduzzi, 16 M.R. 121.

2. Jurisdiction of Judge in Cham
bers Charging order Preservation of 
fund by solicitor Attorneys' and Solici
tors' Act., 23 tfc 24 Vic. (Imp.) c. 127, s. 
28.

A Judge in Chambers has no juris
diction to make an order, under The 
Attorneys’ and Solicitors’ Act, 23 tV 24 
Vic. (lmp.), c. 127, s. 28, charging a 
fund for the benefit of a solicitor in 
respect of his costs for services in pre
serving it.

(Decided in 1893, before the passing 
of The Queen's Bench Act, 1895.J

Leacock v. McLaren, 14 C.L.T. (Jce. N.
16.

3. Limitation of actions Charging 
order — Statute of Limitations Defend
ant out of jurisdiction — Application by 
clients to tax solicitor’s costs.

Petition by a solicitor for a charging 
order on a fund in court for his costs 
for services rendered two years pre
viously to the four parties entitled to 
the fund, who objected that the claim 
was barred by the Statute of Limitations.

Held, as to two of the parties, that they 
could not rely on the Statute because 
they had, four years before, taken out 
an order to tax the same costs, and, as 
to I he other two, us they had never been 
residents of Manitoba, the Statute had 
never begun to run in their favor : Bann
ing on Limitations, p. 86. Shields v. 
McLaren, 13 C.L.T. Occ. N. 418.

4. Practice — Charging order for 
costs — Before what Judge to be heard — 
Death of Judge who heard cause—Affidavit

Alteration in jurat—Three styles of 
cause — Surplusage — Practice.
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A solicitor, having taxed his costs, 
presented a petition tor a charging order 
in the original suit under 23 «V 24 Vic., 
e. 127 (Imp.;. Several preliminary ob
jections to the petition were taken.

Held, that the statute contemplates 
that the Judge, before whom the cause in 
which the costs were earned was heard, 
should hear the petition; but, the Judge 
being dead, ami the cause having been 
reheard before three Judges, of whom the 
Judge before whom the petition came on 
was one, under these peculiar circumstan
ces, the objection of want of jurisdiction 
should not be sustained.

Held, also, that an objection that 
there was an alteration in the jurat of 
an allidavit tiled in support of the petition 
should be overruled. The rule in equity 
on this point is not so strict as at common 
law. And, in any event, the Court would 
allow the allidavit to be re-sworn.

The petition was in the style of cause 
of the original suit, and also, “In the 
matter of T.S.K. a solicitor," and “ In 
the matter of the Inqicriul Statute 
passed in the twenty-third and twenty- 
fourth years of the reign of Her Majesty 
tjueen Victoria, and chaptered one hun
dred and twenty-seven.”

Held, that, as the petition was in the 
proper style of cause of the original suit, 
the other two headings, even if un
necessary, might be considered as sur
plusage. And the |>etition should not 
be dismissed on that ground.

The petition shewing that other parties 
were interested, at the request of the 
K'titioner, they wrere ordered to be served. 
jeacock v. McLaren, 8 M.R. 579.

6. Priority as against fund in court
—Lien on fund in court for coats of re
covering or preserving the fmul — Charging

The lien of a solicitor for his costs of 
recovering or preserving a fund in court 
for his client will be given priority over 
a charging order on the fund obtained 
by a creditor of the client. Com/mz v. 
Lear, 16 W.L.R. 401.

6. Property recovered or preserved
Solicitors’ Act, Imp. Slat., 26 A* 24 Vic., 
c. 127.

The petitioner had been retained by 
John Shields, one of the defendants in 
Ijcnrock v. McLaren, which hud been 
brought for the purpose of winding up 
the partnership composed of the plaintiff 
and defendants in tnat suit, and he had

conducted it to the termination of an 
upi>cal to the Supreme Court of Canada, 
whose decision wits in favor of his client, 
and resulted in establishing his rights 
us a partner in certain moneys in court 
and in certain other uss< Is of the partner
ship. The other defendants then ap- 
pealed to the Privy Council, but, pending 
that appeal, a settlement was arrived 
at between, the parties without the 
knowledge of the petitioner (Shields 
having retained another solicitor in his 
place), by which the moneys in court 
were all applied in payment of the debts 
of the firm. Meantime, John Shields 
married, and made a settlement on his 
wife of all his interest in the partnership 
assets, and the trustee of the settlement, 
William Shields, the plaintiff in the suit 
of Shields v. McLaren, afterwards com
mençât! that suit for the purpose of 
working out the settlement of the former 
suit. In this latter suit, the old partner
ship was wound up, the ussets realized, 
and a considerable sum of money was 
paid into court.

Held, that tin* petitioner was entitled 
to a lien on this money for his unpaid 
costs of the first suit, as being pro|»erty 
preserved within the meaning of the 
Solicitors’ Act, Imp. Stat., 23 À 24 Vic., 
c. 127, but subject to the prior lien of 
the solicitor for W illiam Shields, not
withstanding tliat the money was actually 
realized in another suit; and that the fact 
of his client having parted with his 
interest before the commencement of 
the second suit, was no objection 
to his claim.

Herrie v. Howitt, L.R. 9 Eq. 1, not 
followed.

Foxon v. Gascoigne, L.R. 9 Ch. 657, 
distinguished. Ijcacock v. McLaren ; 
Shields v. McLaren, He Keniwdy, 9 M R. 
599.

7. Set-off of costs.
The plaintiffs, creditors of the defend

ant, E. I)., having brought suit in equity 
to set aside a judgment recovered against 
him by his wife, the co-defendant, as 
fraudulent and void, the bill was dis
missed with costs. In settling the min
utes of the di-cn-e, the plaintiffs asked 
to have their judgment, obtained after 
the filing of the bill, set off pro tunto 
against the costs payable by them to 
E. D., who had defended separately 
from his wife. This was opposM by his 
solicitor on the ground tliat his costs 
were unpaid.
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Held, following Webb v. McArthur, 4 
Ch. Ch. 03, tin<l Collett v. 1‘restart, In 
Bcav. 4f»S, thiit the solicitor’s lien could 
not be interfered with in such a ease 
and the application was refused.

Suable, however, that, when costs in a 
particular suit are payable to and by 
different parties to it, there may be a 
set-off and no question of the solicitor’s 
lien will be entertained to prevent it. 
Thorn /man v. Didion, 10 M.R. 301.

See Assignment for Benefit of Cred
itors, 5.

— Set-off, 2.
— Solicitor and Client, 111, 5.

SOUTH AFRICAN LAND WARRANTS.

Volunteer Bounty Act, 7 & 8 Edw. 
VII, c. 67 tD; County Courts Act, 
H.S.M. 1902, c. 38- Attachment.

A warrant or certificate granted under 
7 iV 8 Edward VII, e. <»7 (D), to a 
volunteer as a reward for services in 
the South African War and entitling 
him to select and obtain a grant of land 
from the Dominion Government, is in 
the nature of a document of title to 
land, and cannot, therefore, be seized 
under a writ of attachment from a county 
court. Inter-Ocean Heal Estate Co. v. 
White, 20 M.R. 07.

SPECIAL DAMAGE.

Sec Libel, 1,7.
— Practice, XVI, 10.

SPECIAL INDORSEMENT.

See Practice, XI, l.

SPECIAL JURY.

See Jury Trial, I, 11.
— Pleading, XI, 10.
— Verdict of Jury, 3.

SPECIFIC OR PECUNIARY LEGACY.

See Will, II, 1, 2.

SPECIFIC PERFORMANCE.

1. Damages — Fusion of Law and 
Equity.

The defendant agreed to sell to the 
plaintiff certain lands by a memorandum 
m writing which the plaintiff registered. 
Subsequently the defendant sold at an 
advanced price to 11., who sold to another. 
On a bill filed for specific performance, 
or damages, after the defendant had sold 
to 11.,

Held, that the Court could give relief 
by awarding damages to the plaintiff 
without compelling him to commence an 
action at law.

The Court of Queen’s Bench possesses 
full power to give appropriate relief 
without regard to the form in which the 
action or suit is brought. Houltbee v. 
Shore, T.W., 370.

2. Decree for spec*5c performance 
refused, but without prejudice to 
remedy at law.

Bill filed for foreclosure. Defendant set 
up a special agreement postponing time 
for maturity of mortgage, and a mine ion 
of the amount of principal. This agree
ment was lost, and the only evidence 
of its existence was that of an alleged 
compared copy and the parol evidence 
of several witnesses. Defendant asked 
specific performance of this agreement. 
At the hearing Taylor, J., hold that the 
agreement set up by defendant had 
never been executed.

On re-hearing, Wallbridge, C. J., 
délitered the judgment of the Full 
Court, and held that the agreement 
set up by defendant had not bien proved 
with that certainty and clearness which 
was required in a suit for specific per
formance, but remarked in #hi judgment 
that the defendant might sîi< ; law for 
damages.

The minutes of the ordei n re-hearing 
affirming the decree of y lor, J., as
settled by the regi.-' contained a
iroviso that the defei might pursue 
iis remedy at law for damages.

The judgment of Taylor, J., in Kelly 
v. McKenzie, 2 M.R. 203, was cited, 
in which an application to vary the ori
ginal decree was successfully made, 
some time after re-hearing, and to insert 
a similar condition to that asked for in 
t his case.

Wallbridge, C. J., held that the 
minutes should stand as settled by the 
registrar. Tait v. Calloway, 2 M.R. 312.
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3. Evidence -Certainly of proof.
The certainty of proof in a suit for 

specific performance must lx* greater than 
in an action for damages. Tail v. Callo
way, 2 M.ll. 289.

See Agreement for Sale of Land, 1.
— Banks and Banking, 8.

Contract, 1, 1; XIII, 1; XV, 14.
— Indemnity, 1.
— Infant, 1.
— Jurisdiction, 2.
— Misrepresentation, IV, 1.
— Mistake, 3.
— Statute of Frauds, 1.
— Vendor and Purchaser, II, 3, 7;

IV, l. 3, 5; V, l; VI.

SPEEDY TRIAL.

See Criminal Law, XI.

SPUR TRACK FACILITIES.
"IMP

Sec Railways, XI, 4.

SQUATTER.

See Fixtures, 1.

STABLE KEEPER.

See Negligence, MI, 6.

STATEMENT OF CLAIM.

See Practice, XXVII, 1.

STATEMENT, OF RESIDENCE.

Sec Practice, XXVIII, 15.

STATUTBaOF FRAUDS.

1. Agreement of sale of land —
Name of purchaser not stated in memor
andum—Specific performance.

1. A note or memorandum in writing 
containing an agreement for the sale of 
land must, to satisfy the Statute of 
Frauds, name both the contracting par
ties or describe them so that they can be 
ascertained without extrinsic parol evi
dence, and it is not sufficient that the 
agent of the intending purchaser is 
named.

Cotter v. Uufficld, (1874) L.R. 18 Eq. 
4; White v. Totnalin, (1891) 19 OR. 
•r>13, and Williams v. Jordan (1877) t> 
Ch. I). 517, followed.

2. An intending purchaser of land, 
who has been guilty of laches, bad faith 
and default for a considerable time in 
payment <>f the cash stipulated for, 
disentitles himself to the exercise of the 
judicial discretion to grant specific per
formance in his favor : dough v. Bench, 
(1884) ti O.R. 099, Coventry v. McLean, 
(1893) 22 O.R. 1, and Harris v. Robinson, 
(1892 ) 21 S.C.R. 391, followed. Maher 
v. Renskalski, 15 M.R. 230.

2. Agreement of »«Je of land -Mem
orandum in writing.

A writing signed by defendant not 
under seal agreeing to sell a parcel of 
land for $2000 on terms stated and 
acknowh-dging the receipt of a cheque 
for $100 deposit on same, but not men
tioning the name of any person as pur
chaser or containing anything to in
dicate who the purchaser is, is not a 
sufficient memorandum in writing to 
~>ind the defendant under the Statute 
of Frauds ; and, if the fierson whose 
name is signed to the cheque is not acting 
as the agent of the purchaser in the 
transaction, the cheque and the agreement 
do not together constitute such sufficient 
memorandum.

Pearce v. Gardner, [1897] 1 Ü.B. 088, 
distinguished Grant v. Reid, 16 M R 
527.

3. Description of land, sufficiency of
—-Evidence.

A written offer, signed by the defend
ant in Manitoba, to purchase from tin- 
plaint iff land described only as 11 N| 
23-4-3 E,” and accepted by the plaintiff, 
sufficiently describes the land to satisfy 
the Statute of Frauds.

Abell v. McLaren, (1901 ) 13 M.R. 463, 
followed.

The same writing contained an offer 
to convey land described as “ 6 lots in 
Winnipeg listed with J. P. Bucknam &
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Ill hi, that parol evidence was admis
sible to ascertain the identity of these 
lots, and, that being proved, the Statute 
of frauds was sufficiently complied with.

Shardlow v. ('olUnil. (1881) 20 Ch. D. 
VO, followed, ('aisle g v. Stewart, 21 M.R. 
341.

4. Hiring and service Quantum 
nu rmt Jninl creditors.

The plaintiffs, husband and wife, 
made a verbal contract with the defend
ant to serve him on his farm for a year 
for $400. The work was not to be com- 
ijienccd until the plaintiffs were sent 
for. This was done some days after 
the making of the agreement. They 
nearly completed their year of service, 
but the defendant dismissed them two 
days before the end of the year, without 
any justification.

IhId, that, the agreement of hiring 
being within the Statute of Frauds, the 
plaintiffs could not sue upon it ; but 
that they were Entitled to recover the 
value of their services in this action as 
upon a quantum meruit, and that the verbal 
agreement might be given in evidence 
for the purpose of showing the terms of 
the engagement and the amount that 
defendant had agreed to pay.

In such a case a plaintiff does not 
recover upon the special contract, but 
upon the promise implied by law to 
remunerate him for what he has done at 
the defendant's request; and the Statute 
does not prevent the party who has 
furnished money, goods, lands or labor 
under such a contract, when repudiated 
by the other party, from rescinding it 
and recovering upon this implied obli-

lleld, also, that the contract of hiring 
to lie implied from the services ren
dered, and from the terms of the hiring, 
should lie considered as joint, and that 
the plaintiffs could sue jointly, and only 
jointly, for the value of their services. 
(tiles v. McEwan, 11 M.R. lût).

6. Parol evidence — Guarantee in 
writing — Sufficient memorandum — Am- 
biguitg.

The defendant by writing under seal 
agreed “ to become responsible for the 
debt contracted by .lames Jones to 
The Wat emus Engine Works Co.,” 
but the writing did not state to whom he 
was to become responsible.

Held, (reversing the decision of Kili.am,
.1

1. That parol evidence of the surround
ing circumstances was admissible to 
explain the ambiguity, and that, looking 
at the writing in relation to the circum
stances, it was sufficiently shewn that it 
was the plaintiffs to whom defendant 
was to become responsible.

2. That the writing was a sufficient 
memorandum to satisfy the Statute of 
Frauds. Waterous Engine Works Co. v. 
Jones, 7 M.R. 73.

6. Parol trust — Renewal of fi. fa.
—Cirtifieale if judgment I nfor nullities.

C. owned lands subject to mortgages. 
For the purpose of securing O. against 
some accommodation endorsements she 
mortgaged the land to him, but in form 
the mortgage was to secure payment of 
$3,501). The first mortgagee took fore
closure proceedings. A verbal agreement 
was then made, (its the plaintiff alleged) 
that < >. should prove upon his mortgage, 
should redeem the prior mortgagees, 
borrow upon a new mortgage sufficient 
to recompense him, and hold the equity 
of redemption in trust for C.

The plaintiff purchased a judgment 
against C. upon which Ji. fa. lands and a 
certificate of judgment had been issued, 
and filed a bill upon them claiming that 
(). was a trustee for ('., and asking for a 
sale. The evidence shewed that tin* 
plaintiff was simply the nominee of ('.

Ih Id, 1. That, the agreement being 
verbal, the Statute of Frauds was 
a valid defence.

-. The Ji fa. had ceased to be in force, 
it having been tested 17th August, 1885, 
and renewed more than 30 days before 
its expiration.

3. That the certificate of judgment 
was invalid. The judgment was re
covered by Thomas Houston and William 
S. Foster, trading as Houston, Foster <V 
Co. for $1,278.00, whereas the certificate 
was of a judgment recovered by Thomas 
11 list in and William S. Fisher, trading as 
1 lustin, Fisher «& Co., for $1,188.70. 
Wuterous v. Orris, 0 M.R. 177.

7. Parol evidence to establish ex
press trust Appeal from findings of 
fact.

Action for a declaration that certain 
lands standing in defendant's name 
were held by him in trust for plaintiff and 
for an order for a conveyance of the 
lands to the plaintiff. Plaintiff alleged 
that he had bought and paid for the 
lauds and taken deeds in defendant's
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name* with his knowledge and consent. 
Defendant positively denied this and 
claimed that he had himself boug .t and 
paid for the lands.

The trial Judge held that the plaintiff 
had not satisfied the onus that lay on 
him to establish a clear case upon the 
evidence and gave judgment for defend-

IIeld, on appeal to the Full Court,
1. In view of the letters written by 

defendant to plaintiff and of the undis
puted facts and circumstances, as set 
out in the judgments, the plaintiff's case 
was clearly made out.

2. When the trial Judge’s decision 
does not depend upon the ere lit to In- 
given to conflicting testimony, but rather 
upon inferences drawn from the docu
mentary evidence and the surrounding 
facts and circumstances, a Court of 
Appeal is free to reverse his decision upon 
questions of fact as well as law.

McKerclur v. Sanderson, (1KS7) 15
S.C.R., at p. 301, and Creighton v. Pacific 
Const Lumber Co., tlKOO) 12 M.lt. 540, 
followed.

3. Notwithstanding section 7 of the 
Statute of Frauds, an express verbal 
trust of land may he proved by oral 
testimony, wherever a strict reading 
of the Statute would enable the trustee 
to commit a fraud.

lie Duke of Marlborough, (1894] 2 Ch. 
141. and liochefoucaultl v. lioustcad, 
118971 1 Ch. 190, followed. Cordon v. 
Hnndford, 10 M.lt. 292.

8. Sale of land —Quantum meruit.
The plaintiff’s claim was for the balance 

of the purchase money of a piece of land 
which had been sold by the plaintiff to 
the defendant, and the plaintiff had pro
cured a conveyance of the land to the 
defendant, who had accepted the same 
as made in performance of the plaintiff’ • 
agreement, but there was no agreement 
of sale to satisfy the Statute of Frauds.

Held, following Giles v. McEunn, 11 
M.lt. 150, that, notwithstanding the 
absence of an agreement in writing, the 
plaintiff was entitled to recover the 
value of the land conveyed, which prima 
facie was worth the amount the defend
ant had agreed to pay.

McMillan v. Williams, 9 M.lt. 627, 
distinguished on the ground that plaintiff 
there had sued on the agreement. Ilolm- 
uood v. Cilles pie, 11 M.lt. 186.
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STATUTE OF LIMITATIONS.

See Limitation of Actions.
Real Property Limitation \ct.

STATUTE OF MORTMAIN.

See Will, II, 3.

STATUTE PROCURED BY FRAUD.

See Summary Judgment, 11,3.

STATUTES, CONSTRUCTION OF.

1. Adjournment of trial ‘ From dag

In a statute regulating the procedure 
Upon a contested election, il was pro
vided that the Judge " shall adjourn 
from day to day, until lie has pronounced 
his final judgment:” but there was no 
provision declaring tin* proceedings void 
if this provision was not observed.

Held, that the provision was directory 
only, and its non-observation did not 
vitiate the Judge’s decision. McMicken 
v. Fonseca, 6 M.lt. 370.

2. Change of name of company—
Parties—Crown choosing forum.

After the S. «V: R. M. Railway Co. had 
incurred some liabilities, its name was. 
by statute, changed to the N.W.G. Ry. 
Co The Act provided that “ the ex
isting liabilities of the company, for 
work done for the said eompanv, shall 
be a first charge upon the undertaking.”
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A further Act provided that “ the 
company shall remain liable for all 
debts due for the construction of the 
railway and, if such debts are due to 
contractors, shall cause all just claims 
for labor, etc., to be paid by such con
tractors.

Afterwards a charter was issued to 
the Cl.NAV.C. lly. Co., in which that 
railway covenanted with Her Majesty 
to pay all debts due by the above-named 
railways, “and will cause all just claims 
for labor, &c., due by contractors, to 
be paid bv such contractors ”

Upon an information against the last 
named railway company, and certain 
contractors of the first named railway, 
to enforce the covenant,

Held, 1. That the railway was liable 
only to the extent to which the previous 
railway was liable to its own contractors, 
and not for sums due by such contractors 
to workmen beyond the amount of that 
liability.

2. If otherwise, the workmen ought 
to be parties to the bill.

Per Taylor, C. .1. The Crown may, 
when proceeding in relation to property 
to which the Sovereign is entitled in 
right of the Crown, choose its own for
um ; but otherwise, where the Crown 
claims no beneficial interest. Attorney- 
General v. MacDonald, (i M.lt. 372.

3. “Majority in value of the cre
ditors.”

Held, that, in estimating a majority 
in value of the creditors under 50 Vic. 
(M I, c. S, s. 1, s-s 5, the question of sec
urity held by any creditor should not be 
taken into account. Creditors must be 
taken to be such for the full amount of 
what the debtor owes them. Fraser v. 
Darroch, (3 M.R. til.

4. Retrospective statute -Casts.
In an action on contract the plaintiff 

had a verdict for $101. W hen the action 
was commenced, the County Court had 
jurisdiction up to $250; but, when the 
amount claimable exceeded $100, the 
case could be brought in the Queen's 
Bench. In such case, if the verdict 
exceeded $200, full costs were given, 
but if less than 521X), and more than $100, 
costs upon a lower scale were taxi'd.

Pending the action an Art provided 
that, "In case an action of the proper 
competence of the County Courts be 
brought in the Queen’s Bench,” County

Court costs only should be allowed, and 
that subject to a set-off of Queen’s Bench 
costs, unless the presiding Judge cer
tified otherwise.

Held, that the statute, although passed 
after the ease was commenced, governed 
the question of costs. Todd v. India 
Hank of Canada, (> M.R. 457.

6. Retrospective statute King's 
/leach Act, Pules 803, 80-1—00 Vic., c. 
4, County Court judgment Judicial side 
of land.

Rule 807 (a), added to The King’s 
Bench Act by tit) Vic., c. 4, is retio- 
sjiective and was intended to apply 
not only to orders which had been pre
viously made and which had not been 
attacked, but also to the proceedings 
which had been taken under them, so 
as to validate judicial sales of land that 
had been made under orders to realize 
County Court judgments without the 
bringing of a separate action, which it 
had been held in l'roctor v. Parker, (,1897) 
11 M.R. 485, there was no jurisdiction, 
before (it) Vic., e. 4, to make. Kitz v. 
Schmidt, 13 M.R 419.

Reversed, 31 S.C.R. t>()2. (See next

Until 1897 it was the practice in Mani
toba for the Court of Queen’s Bench to 
grant orders for the sale of lands on 
judgments of the County Court under 
Rules 803 et sey. of The Queen's Bench 
Act, 1895. In that year the Court of 
Queen’s Bench decided that this practice 
was irregular, and in the following year 
the Legislature passed an Act providing 
that, "in the case of a County Court 
judgment, an application may be made 
under Rule 803 or Rule 804, as the case 
may be. This amendment shall apply 
to orders and judgments heretofore 
made or entered, except in eases where 
such orders or judgments have been 
attacked before the passing of this amend-

Held, Sedge wick, J., dissenting, that, 
the words " orders and judgments ” in 
said clause refer only to orders and 
judgments of the Queen’s Bench for sale 
of lands on County Court judgments, 
and not to orders and judgments of the 
County Court.

Held, further, reversing the judgment 
of the Queen's Bench, 13 M.R. 419, 
Davies, J., dissenting, that the clause 
had retro-active operation only to the
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extent that orders for sale by the Queen's 
Bench on County Court judgments 
made previously were valid from the «late 
on which the clause came into force, 
but not from the date on which they were

Per Sedgewick, J., The clause had 
no retro-active operation at all. Ilitz 
v. Schmidt, :U ti.C.ll. ($02.

7. Sale of land for taxes Tax deed 
—Interest upon taxes.

A statute provided that no “sale" 
of land for taxis should be impeached 
because of the addition of interest to the 
taxes. A bill was filed to prevent the 
execution of a tax deed in pursuance of 
a sale on the ground that such an addition 
had been made.

Held, that the statute was not confined 
in its operation to a sale completed by 
conveyance, but made valid the sale 
itself. Schultz v. City of Winni/tey, ü 
M R. 269.

See Alimony, 4.
Attac hment of Goods.

— C.V.li. Lands, 1.

— Company, IV, 7.
Constitutional Law, 5.

—• Contract, XV, 5.
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— Half Breed Lands, 1.
— Homestead, ti.
— Illegality, 2.
— Injunction, I, 2.
— Law Stamps.
— Liquor License Act, 3.
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— Practice, XXV111, 29.
— Public Parks Act.
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— Retrospective Statutes.
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VII, 1; IX, 1,3.
— Sheriff, 6.
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STATUTORY DECLARATION.

See Affidavit.

STAYING PROCEEDINGS.

1. Appeal Pending.
II. In Second Action.

III. Miscellaneous Cases.

I. Appeal Pending.

1. In action on foreign judgment
Terms on u'hich proceedings stayed Prac-

Tlie plaintiff was proceeding to enforce 
in the Courts of this Province two judg
ments obtained in Ontario against de
fendants for a large amount, one of 
which judgments hud been entered by 
consent ; and the company was at the 
same time going on with procdilings in 
the Ontario Court for the purpose of 
setting aside the judgment on the ground 
that the consent had been given in fraud 
of the company, and that there hail been 
collusion between the plaintiff and the 
president of the company, and that 
there was a good defence to plaintiff’s 
claim on the merits. It. appeared that 
the company was acting in good faith 
in their proceedings, that the expenses 
connected with the same would be very 
great and would have to be duplicated 
here if the action in this Court proceeded.

The defendants then applied for a stay 
of proceedings in this action until the 
determination of the litigation in Ontario.

Held, that the proceedings should be 
stayed upon terms securing as far as 
possible the plaintiff’s claim and upon 
defendants agreeing to abide by the 
result of their litigation in Ontario. 
CharUbois v.G.X.W.C.It. Co., 9 M R 2sti

2. In mechanic’s lien action.
The bill was filed to enforce a mechanic's 

lien, and was dismissed at the hearing 
with costs, 1 M.R. 39.

After taxation, plaintiff having served 
notice of intention to re-hear, moved to 
stay proceedings under the decree, pend
ing the re-hearing, offering to give secur
ity for costs.

Taylor, J., Held, (reversing the decision 
of the Referee who hail followed the 
English authorities, and dismissed the 
motion with costs,) that the Court 
here had der'dre* not U “How the Eng-
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liisli practice1, but to act on the? practice 
laid down in I he Supreme Court Act, 
and made an order that the proceedings 
be- stayed, upon plaint ills giving security, 
to the satisfaction of the Referee, for tin- 
costs of tin- defendants, including the- 
costs of re-hearing ('hailwick v. Hunter, 
1 MR. 10».

3. From order to strike out defence.
The strict legal right to appeal from 

an order does not necessarily entitle 
the aggrieved party to a slay of pro
ceedings. it is a matter of discretion, 
and may be refused when a stay would 
defeat the ends of justice, or where one 
of the parties would be materially pre
judiced by it, while the inconvenience 
to the other party would be of a much 
less character, .\lilltr v. Hairy, 3 M.lt. 
164.

4. To Privy Council Stay of ex
ecution Security.

Where, alter judgment on appeal to 
the Supreme Court of Canada, the losing 
party proposes to appeal to the Judicial 
Committee of the l'rivy Council, the 
Court will order proceedings on such 
judgment in the Court of original juris
diction to be stayed on satisfactory 
security being given for the debt, interest 
and costs. I nion 1 un stun nt Co. v. 
Well*, 11 S.C.K. 244.

5. Recovery of costs.
Proceedings to recover costs, under 

the order appealed from, will be stayed 
upon pavmcnt of the amount into court. 
Abtll v. Allan, 3 M.lt. 479.

6. Sale of land in mechanic's lien 
action Appeal peudiny in action for 
redemption of sonic land Identity of 
parties.

Pending proceedings for the sale of 
the land in question to realize the amount 
found due to the plaint ills and other 
lien holders under The Mechanics and 
Wage Earners Lien Act, lt.S.M. 1902, 
c. 110, the president of the plaintiff com
pany, as trustee for the company, ac
quired a mortgage on the land given by 
the owner and sold it under the power 
of side for default in payment to an officer 
of the company. The owner afterwards 
got judgment in this Court in an action 
against the president of the plaintiff 
company for redemption of the mortgage, 
but the latter appealed therefrom to the

Supreme Court of Canada, which appeal 
was still pending.

IIelil, that, as the plaintiff company was 
in effect a party to both actions, pro
ceedings to carry out the sale in the first 
action should, on the application of the 
owner of the land, be stayed until after 
the decision of the Supreme Court in 
the second action should be given, pro
vided that the applicant would within 
one month pay into court the amounts 
found due by the Master’s report to lien 
holders other than the plaintiff, as against 
whom there should be no stay of pro- 
eeedings, and that, in default of such 
payment, the application should be 
dismissed with costs. Iliad: v. Withe, 
4 W.L.R. 2is.

11. In Skcond Action.

1. Until payment of costs of former 
suit.

1‘laintiff had file il a bill to set aside, 
on the ground of fraud, a purchase of 
lands made by him from the defendant. 
The bill was dismissed because the 
plaintiff, after his discovery of the fraud, 
had affirmed the contract.

In the present action for damages, 
for the deceit, the defendant applied to 
stay all proceedings until payment of 
l is costs of the previous suit.

Held, that, as the causes of action 
were not the same, or substantially the 
same, and the plaintiff’s conduct was not 
vexatious, the action should not la
st ayed. Stewart v. Jackson, 3 M.R. 508.

2. Until payment of costs of former 
suit.

Where a suit is instituted seeking relief 
substantially t he same as that sought 
in a previous suit, the proceedings will 
la- stayed until the costs of the former 
suit have been paid.

The fact that the first suit was not 
determined upon its merits is not neces
sarily an answer to the application.

The fact that the Judge who heard 
the application exercised a discretion 
and dismissed the application is no bar 
to an appeal.

Her Kill am, J. It was not a case for 
the exercise of discretion.

The fact that in the first suit a married 
woman was suing alone and, in the 
second, that she sued by a next friend 
is no ground for refusing the application. 
Hint v. Whitmore, 2 K. tV J. 4âS, con-
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Per Taylor, ('. .1. (1) The test of 
the identity of the suits is whether the 
hill in the second suit could have been 
produced by a fair amendment of the 
first. But the proceedings will some
times be stayed although the relief 
sought in the second suit could not have 
been obtained in the first.

(2) That there is new matter in the 
second suit ; that the relief sought is 
not exactly the same, or that the parties 
are not identical in both suits, is no 
ground for refusing to stay proceedings. 
McMicken v. Ontario Hank, 0 M.lt. If).).

3. Practice Strand action—Formal ob-

An application to stay proceedings 
in a second action for the same cause, 
cannot be made before appearance.

But such an objection is a “ formal " 
one, and may he cured by enlargement 
o the application, and the entry of 
appearance. McSaughton v. Dobson, it 
M R. 315.

111. Miscellaneous Cases.

1. Action brought without author
ity.

An action was commenced and carried 
to trial without the authority of the 
plaintiff. During or immediately pre
ceding the trial the plaintiff first learned 
of its existence, ami then told the defend
ant that he (the plaintiff) had nothing 
to do with it. The plaintiff took no 
steps to stay the action, and, the defend
ant having had a verdict, a motion for 
a new trial was made on the plaintiff's 
behalf, which was refused. After judg
ment and execution the plaintiff moved 
to stay all proceedings.

Ileltl, that the plaintiff was entitled 
to the rule as asked.

Semble, a defendant at common law 
may call upon the plaintiff's attorney 
to produce his authority for instituting 
the action. It is not so in equity. Carey 
V. Wood, 2 M il 290.

2. Garnishment — Interpleader.
Where a garnishing order is made in

an action for a disputed claim before 
judgment and the garnishee, admitting 
his debt, pays the money into court with 
notice that it is claimed by another 
party, and then applies for an inter
pleader issue to be tried between plain
tiff and such other party as claimant, 
it is proper to stay the trial of the inter

pleader issue until it be seen whether the 
plaintiff will recover judgment against 
the original defendant.

The interpleader issue to be tried 
being one which involved the title to 
lands, the question was raised as to 
whether it would he proper to send 
the issue to the County Court for trial, 
although the amount garnished was 
under $250.

Held, following (Juardians of Hertford 
C ninn v. Kim plan, 11 Ex. 295, that the 
issue might be sent to the County Court 
as it was a remedy provided by special 
statute directing the trial in a County 
Court. Hough v. Doll ; Howard, Gar
nishee, 10 M.R. 079.

3. Issue of execution pending trial 
of counterclaim Practice - Summary 
judgment Counterclaim

Although the plaintiff has obtained 
leave to sign judgment for rent due, 
a stay of execution should be granted 
until after the trial of the defendant’s 
counterclaim for damages to the goods 
on the premises alleged to have been 
caused by non-repair, if the counterclaim 
is so far plausible that it is not unreason
ably |M>ssiblc for it to succeed if brought 
to trial, unless some reason is shown to 
believe that the plaintiff will be put in 
peril of losing the amount of his judg
ment by the delay.

Shep/iards v. Wilkinson, 11889) ti 
Times L.R. 13, followed. Wells v. Knott, 
20 M.R. 140.

4. Meaning of expression “ usual 
stay.”

When, at the close of the trial, counsel 
for the losing party asks the Judge to 
grant the “ usual stay ” and the Judge 
says “ Yes ” and nothing more is said, 
the meaning is that the successful party 
may sign judgment, but may neither 
issue an execution nor register a certificate 
of judgment until after the lapse of the 
time allowed for appealing from the 
decision. Johnston v. Henry, 21 M.R. 
700.

See Appeal from Order, 0.
— Arbitration and Aw ard, 1.
— Costs, 111, 1, 2.
— Ejectment, 4.
— Election of Remedy.

Election Petition, V, 1.
Ini ant, 11.

— Injunction, IV, (>.
Parties to Action, 4.
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S r Rhv ti. i , UI,V»;;iV, 1; XXVIII, 30,
•*"- * *■<&

Rkal Bkoverty Act, III, s.
Si;< i imty for Costs, IV, 1 ; X, 8 
Solicitor and Client, 1,1. 
Windinu-up, IV, 9.

STIPULATION FOR FORMAL 
.4 CONTRACT.

Sir Vendor and Purchaser, I, 2.

STOCK GAMBLING TRANSACTION.

See Evidence, 27.

STOLEN CHEQUE.

Si i Bills and Notes, VI, 4.

STOP ORDER.

Sir Practice, XXVIII, 30.

STOPPAGE IN TRANSITU.
1

Termination of transit by sheriff
I n.ii lire nr if of consignee—Proof.

( loot Is while in transit were seized 
by a sheriff under an execution against 
the assignee, and removed from the 
custody of the carrier.

Held, that the consignor could not, 
after such removal, stop in transitu.

Semble, 1. By insolvency, in such eases, 
is meant a general inability to pay debts, 
of which the failure to nav one just and 
admitted debt would probably be sufficient

2. A vendor, who, in good faith and in 
ignorance of the embarrassed circum
stances of a customer, sold goods to him, 
may, on discovery of the customer’s 
insolvency, exercise the right of stoppage* 
in transitu. Couture v. McKay. Hudson's 
liny Co., Claimants, li M.R. 273.

See Railways, 111, 3.

STREET RAILWAYS.

Exclusive right to use of street for 
tramway purposes Pourrs of Mun- 
icifKtl Councils — “ Portion of street.”

Municipalities in Manitoba are the 
creatures of the; Legislature and have 
only such powers as arc expressly con
ferred upon them by the Legislature, 
or implied as incident thereto, or neces
sary to be exercised in order to carry into 
effect the ]lowers expressly given ; and, 
therefore, without express legislative sanc
tion, such a municipality has no power 
to confer upon any person or corporation 
an exclusive right to operate street 
railways on any of its streets or highways.

The City of Winnipeg, by by-law 
passed in 1882, assumed to grant to the 
plaintiffs, for twenty years, “ the exclusive 
right to such portion of any street or 
streets as shall be occtmicd by said rail
way,” and the plaintiffs claimed an in
junction to prevent the defendag s from 
operating a competing line of street cars 
on tracks parallel to them on the same

The Charter of Incorporation of the 
City, c. 30 of the statutes of Manitoba 
passed in 1882, gave it no express power 
to grant any exclusive rights or mon
opoly of the use of the streets, but pro
vided that the Council might pass by
laws “ for authorizing the construction 
of any street railway or tramway upon 
any of the streets or highways within the 
City,” and the plaintiffs’ Act of Incor
porât i >n, c. 37, of the statutes passed 
in the same year, gave them “ full power 
and authority to use and occupy any and 
such parts of any of the streets or high
ways of the City as n ay be required for 
the purposes of their railway track, 
the laying of the rails and the running 
of their cars,” subject to the terms of 
any agreement between the plaintiffs 
and the City relating to the same.

//e/7, that there was nothing in either 
statute enabling the City to grant the 
exclusive rights claimed by the plaintiffs ; 
and, also, that, even if the City had such 
power, it had failed to confer such rights 
upon the plaintiffs by the by-law above 
referred to, the exclusion intended having 
no application laterally across the whole 
width of the streets in question, but only 
longitudinally ;is far as the plaintiffs’ 
tracks extended. Winnipeg St. Hy. Co. 
v. Winnipeg Electric St. Hy. Co. A- City of 
Winni/ieg, 9 M.R. 219.

Affirmed, (1894) A.C. 615.

See Negligence, VI.
— Trees on Highway.
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STRIKES.

STRIKES. 1144»

SUBROGATION.

See Mechanic's Lien, VI, 2.See Injunction, I, G. 
|— Trade Unions.

STRIKING OFF THE ROLLS.

See Solicitor.

STRIKING OUT APPEAL.

See Practice, III,*3.

STRIKING OUT. PLEADINGS.

See Evidence, 12.
— Foreign Judgment, 2, 3, G, 7.

— Parties to Action, 8.
Pleading, II, 1; VII, 1, 2: X; NI. G. 
Practice, XXII, 3; XXIII; XXVIII, 

21.

— Production of Documents, 12.
— Time, 1.
— Trade Unions, 1.

STYLE OF CAUSE.

See Interpleader, VII, 1.
— Security for Costs, I, 3.
— Solicitor’s Lien for Costs, 4.

SUBCONTRACTOR.

See Mechanic’s Lien, III, 2; VT 1.

SUB-PURCHASER AND 
MORTGAGEE.

.See Vendor and Purchaser, III, 1.

SUB-PURCHASER AND VENDOR.

Sec Vendor and Purchaser, IV, 5; VI, 
3, 13; VII, 12.

SUBSEQUENT INCUMBRANCER.

See Merger.
Mortgagor and Mortgagee, VI, 1.

SUBSEQUENT PURCHASER FOR 
VALUE.

See Fr i du lent Conveyance, 22.

SUBSTITUTION OF GOODS.

See Warehouse Receipt.

SUBSTITUTIONAL SERVICE.

.See County Court, 1, 4.
— Jurisdiction, l).
— Practice, XI XXIV.
— Solicitor * » ' ,.i. nt, 111, G.

SUBWAY UNDER RAILWAY.

.See Injunction, I, 3.

SUCCESSION DUTY ACT

Property situate in the Province
Shares in corporations whose head offices 
are not in the Province—Deceased a resi
dent of the Province.

Under The Succession Duty Act of 
1893. the Province cannot collect a tax 
or duty upon shares of stock in cor
porations whose head offices are not 
in the Province or upon money on deposit 
outside of the Province, ils such property 
cannot be said to be “ situate in the 
Province,” although the deceased was a 
resident and lik'd there, lie Campbell’s 
estate, 14 C.L.T. Oce. N. 433.
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SUCCESSIVE CONVICTIONS.

See Liquor License Act, 0.

SUMMARY CONVICTION.

1. Corporation Ctrlioruri to quash
lh cognizance preliminary to ctrlioruri 

Tin Manitoba Summitry Convictions Act, 
ft S M I1.' . I(13, . I />-posit "i U,..
of recognizance.

1. Wlien- :t corporation cannot 4enter
into a recognizance, it can only comply 
with sec 1 (»f the Manitoba Summary 
Convictions Act, R.8.M, 1902, |•
(requiring the entering into of a recog
nizance or making a deposit with the 
justice of the peace or magistrate as a 
necessary preliminary to the application 
for a certiorari to quash a conviction, i, 
by making such deposit.

2 A recognizance under that section 
is defective if it i.s conditioned for tin; 
du'- prosucution ol “ a writ <>t certiorari 
issued ” etc., instead of a writ ht be issued.

• >. following Ex part, Tomlinson, (18(>9) 
2M LI. 324, and llegina v. Hobinel, 
(1894) lti I’.it. 49. the defendant com
pany should have leave to make the 
necessary deposit with the convicting 
magistrate within fourteen days, and then 
to renew the motion, lie Western Co
opt rat ire Construction Co. anti Hrodsku,
If) M.R. osl.

2. Jurisdiction jof magistrate
Ctrl iorari Criminal Code, 1892, s. S.S7 
A/>/>■■ til from summary conviction.

1. The jurisdiction of an inferior court 
must appear on the face of the proceed
ings or it will be presumed to have acted 
without jurisdiction. Therefore a sum
mary conviction under The Liquor License 
Act which does not state where the 
offence was committed, or even that it 
was committed in Manitoba, should be 
quashed.

2. Notwithstanding section 887 of The 
Criminal Code, 1892. certiorari pro
ceedings may be maintained, although 
there has been an appeal from the con
viction, upon any ground which im
peaches the jurisdiction of the magistrate.

/leg. v. Starkey, (18(H), 7 M.R. 43, 
followed. Johnston v. O'llcillq, lti M.R. 
405

See Criminal Law, X, 2; XV’, 4.

SUMMARY JUDGMENT.

I. Leave to Defend.
11. Special 1 ndorhement.

111. Other Cases.

I. Leave to Defend.

1. Allegations of fraud Costs, re
fusal of King's flench Act, Ilule 593.

When a defendant intends to rely 
on a defence of fraud, he should set it 
up definitely in his statement of defence 
and, in meeting a motion for leave to 
sign judgment under Rule 593 of The 
King's Bench Act, he should file an afli- 
duvit iii answer showing such definite 
facts pointing to the alleged fraud as to 
satisfy the Judge that it would be reason
able that he should be allowed to raise 
such defence.

In this ease the only evidtnee in sup
port of the allegation of fraud consisted 
of some general statements of defendants 
in their examinations on their affidavits 
filed in answer to the plaintiff's motion, 
and it was held on appeal from the 
Referee that his order allowing plaintilf 
to sign judgment was right.

Wallingford v. Mutual Society, (1880, 
5 A.C. 085, followed.

Costs of appeal refused partly on 
account of the great mass of material 
heaped up, including diffuse examin
ations on affidavits. Cunculiun Moline 
riowCo. v. Cook, 13 M.R. 439.

2. Payment into court.
On an application for leave to sign final 

judgment, the Referee made an order 
giving defendant leave to defend on 
condition that lie should pay into court 
$013.80 within a week, and that in 
default of such payment the plaintiff 
should have leave to sign final judgment 
for the lull amount of his claim. The 
defendant had been examined on his 
affidavit and showed no defence as to 
that sum, and no clear defence at all 
to any portion of the plaintiff's claim. 
He desired, however, to defend for the 
whole, and had tiled an affidavit that he 
had a good defence to the action on the

Held, that the Referee had jurisdiction 
to make the leave to defend conditional 
upon payment into court of the part of 
the plaintiff’s claim practica'ly admitted 
as security, and that his discret ion should 
not be interfered with in this case.
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Rather am v. Prient, 40 L.J.N.8. 104, 
and Oriental Hank v. Fitzgerald, W.N 
I18-S0] 110, followed. />mr v. Neary, 10 
M R. 502

3. Promissory note Delivery of 
noie in fraud of maker Holder in due 
course—Application to sign judgment.

On application to sign final judgment 
in an action on a promissory note by the 
indorsee against the maker, defendant 
filed an affidavit stating that the note 
had been handed by him to one L. to 
hold in escrow until the settlement of 
certain accounts between him and the 
payee, and that it had been delivered 
over to the payee without his consent.

Held, that, under The Rills of Ex
change Act, 1890, s d0, s-s. 2, defendant 
was entitled to defend without showing 
that plaintiff was not a holder in due

Fuller v. Alexander, (1882J 52 L.J.Q.B. 
10.1, and Millard \. linddeley, W.N. ( 1SS4) 
96, followed. Flour ('ily Hank v. Con- 
tier y, 12 MR. 305.

11. Special Indorsement.

1. Alleging liability under cove
nants in mortgage Practice.

In indorsing a claim on a covenant in 
a mortgage for the payment of principal 
and interest, it is necessary to allege 
clearly and distinctly that the claim 
is made upon a covenant to /my the 
money secured by the mortgage, or leave 
will not be given to sign final judgment 
in the action, under section 26 of the 
Administration of Justice Act. Where 
the claim is only stated to be one for 
“ money due upon covenants contained 
in a mortgage,” it will not be assumed 
that these arc covenants to pay a li
quidated and ascertained amount, and 
it must clearly appear that the claim is 
not in any way in the nature of damages 
or such leave will not be given.

■Slatch well v. Clarke, 8 T.L.R. 592, not 
followed. Dictum of the Master in 
Munro v. Pike, 15 P.U. 164, dissented 
from. Manitoba and .Y.M". Loan Co. v. 
McPherson, 9 M R. 210.

2. Alleging performance of con
ditions precedent Practice

In a special indorsement of a writ of 
summons under The Common Law Pro
cedure Act, for the purpose of an applica
tion for leave to sign final judgment 
after appearance entered, it is unnecessary

to allege performance of conditions pre
cedent, although such seems to be re
quired under the Judicature Acts in 
England. Wyhl v. Livingstone, 9 M.ll. 
109, overruled in that respect.

It is also unnecessary to show by the 
indorsement that a claim for interest 
arises under a contract express or implied, 
and it will be left to the defendant to 
show, if he can, that such claim does not 
so arise.

The siK'cial indorsement on the writ 
in this case showed n claim for an amount 
due under a covenant contained in a 
mortgage made by the defendant to the 
plaint ill's, dated 22nd July, I<92, where
by the defendant covenanted to pay to 
the plaintiffs $3,150.00, with interest at 
H per cent, per annum, and went on to give 
the dates when the principal and in
terest should be payable, and contained 
the following paragraphs :

"To interest on $3,150 at s per cent, 
per annum from 22nd July, 1892, to 3rd 
October, 1893, due under covenant in 
said mortgage—the covenant is to pay 
interest yearly ; - - - -$249.30

To amount paid by the plaintiffs 
to insure the buildings on the said land in 
accordance with a covenant contained 
in the said mortgage, which insurance 
money the defendant by the said mortgage 
covenanted to repay to the plaintiffs 
with interest thereon at 8 per cent, 
per annum until paid ; - - - $45.00

And the plaintiffs claim interest on 
$3,444.30, the amount due as aforesaid 
from 3rd October, 1893, until judgment, 
at 8 per cent, per annum.”

I Lid, that, taking the indorsement 
as a whole, it sufficiently appeared that 
the interest was claimed under the cove
nant for payment of interest, and that 
the indorsement in that rcs|>ect was 
sufficient.

Held. also, that, under the rule laid 
down in London and Canadian L. A A. 
Co v. Morris, 7 M.ll. 128, the descrip
tion of the claim for insurance premiums 
was sufficient.

Rod way v. Lucas, 24 L.J. Ex. 155, 
followed. Canada Settlers' Loan Co. v. 
Fullerton, 9 M R. 327.

3. Municipality — Questioning Act 
of Parliament — Afunicipal by-law.

The defendant Municipality issued, in 
October, 1882, debentures payable to 
bearer, in aid of a railway company. 
These debentures were issued under a 
by-law passed in September, 1882. In
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the following year this by-law was legal
ize and confirmed by statute. The 
boundaries of the Municipality were 
afterwards changed, and the name changed 
from the Municipality of Morris to The 
Rural Municipality of Morris. Twelve 
of lhe»e debentures, with interest coupons 
attached, came into the possession of 
the plaintiffs, who brought an action 
thereon and moved for final judgment 
by summary procedure under section 
•II <>f .The Queen’s Bench Act. Amongst 
other defences the defendant set up 
that it was not the same Municipality 
that had issued the debentures, and that 
the by-law was procured to be passed 
by fraud, and that the passage of the 
Act confirming same through the Legis
lature was obtained by fraud and without 
the knowledge of the members.

1. That the Municipality was 
liable, because the Acts changing the 
boundaries preserved rights already ac-

2. That, even if the by-law could be 
questioned after the lapse of eight years, 
the defendant was barred by the statute 
confirming it.

3. That, jf an Act has passed the 
Legislature and received the assent of 
the Lieutenant-Governor, a court of 
justice cannot enquire into the mode 
in which it was passed or the means by 
which its passage was procured.

The special indorsement set out so 
many debentures, bearing certain num
bers and of certain date, issued under a 
certain by-law, so much being claimed 
in respect of them. Interest was claimed 
upon these debentures, and in each case 
the numbers of them were given.

Held, a sufficient special indorsement.
Waller v. Hicks, it Q.B.D. 8, followed.
Stewart v. Richard, 3 M.R 010, dis

tinguished.
Held, (Per Taylor, C. J.) That 

interest might be recovered on the cou-

The statute (see. 34, Queen’s Bench 
Act, 1885) requires that the application 
for final judgment shall be supported 
by an affidavit made by the plaint ill 
“ himself, or by any other person who can 
swear positively to the debt or cause of

Held, that, when the affidavit is not 
made by the plaintiff himself, sufficient 
must appear on the affidavit to satisfy 
the Judge that the deponent is a person 
who can swear positively to the debt 
or cause of action, but those precise words

need not be used. London and Canadian 
hum and Agency Co. v. Rural Munici
pality of Morris, 7 M.R. 128.

Aopeal quashed, 19 S.C.R. 434.

4. Sufficiency of — Cheque dis
honored — Notice of — Amendment of 
indorsement after summons for judgment 
taken out —Writ of summons.

In an action on a dishonored cheque 
final judgment will not he ordered, 
unless the indorsement on the writ con
tains either an allegation that notice 
of dishonor was given to the drawer, or 
a statement of the facts excusing the 
giving of such notice.

The indorsement on a writ cannot he 
amended by striking out objectionable 
particulars, after a summons for final 
judgment has been taken out, in order 
to support the summons. WyUl v. 
Livingstone, 9 M.R. 109.

III. Other Cases.
1. Action on foreign judgment

Appi'ul pending against same when appli
cation made here — Finality of judgment 
Railway Com pa iij — Power to assign 
judgment - Power of attorney Judg
ment is a security for money.

The plaintiffs sued as assignees of 
judgments for costs recovered against the 
defendants in actions brought by a 
Railway Company and one Delap in the 
High Court of Justice for Ontario. The 
defendant having entered an appearance, 
the plaintiffs applied to strike it out and 
sign judgment on the usual affidavit. 
Defendant opposed this application, claim
ing that he was appealing against the 
Ontario judgments, also that the power 
of attorney under which the assignment 
by Delap was executed did not authorize 
such an instrument. The power gave 
authority to sell and dispose of, among 
other things, “ bonds, mortgages and 
other securities for money.”

Held, (1) That the pendency of an 
appeal against a foreign judgment would 
be no defence to an action upon it here, 
although the Court might stay execution 
on proper terms.

(2) That there is nothing to prevent 
a railway company from assigning a 
judgment recovered by it.

(3) That a judgment is a security for 
money, and that the assignment executed 
by Delap’s attorney, under the |tower 
above referred to, was sufficient. How
land v. Codd, 9 M R. 435.
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2. Affidavit — Person who ran swear 
positively to the debt or came of action— 
Practice.

On an application to sign final judg
ment under section 34 of The Queen's 
Bench Act, 1885, if the affidavit be not 
made by the plaintiff, it must shew such 
facts as will satisfy the Judge that the 
deponent is a person who can properly 
make the affidavit, but it need not state 
in express terms that he “ can swear 
positively to the debt or cause of action.”

If the affidavit be made by the plaintiff 
himself, all that he need swear to, in 
proof of his claim, is that “ in his belief 
there is no defence to the action.”

London ct Canadian L. <t* A. Co. v. 
Morris, 7 M.R. 128, followed.

The corresponding English order dis
tinguished. Central Electric Co. v. Simp
son, 8 M R. 94.

See Appeal to Supreme Court, 4.
—■ Evidence, 22.
— Examination for Discovery, 2.
— Examination on Affidavit, 4.
— New Trial, 3.

Practice, XI, 5; XXII, 1, 2.
— Set-Off, 4.

SUMMARY JURISDICTION OF THE 
COURT.

See Solicitor, 2, 4, 8, 9.

SUMMARY TRIAL OF INDICTABLE 
OFFENCE.

See Criminal Law, II, 2; XIII; XVII, 8.

SUMMING UP OF VOTES.

See Local Option By-Law, II, 1, 2.

SUNDAY.

See Criminal Law, XVII, 16.

SUPERIOR TITLE.

See Crown Patent, 6.

SURCHARGE.

Sec MORTGAGOR AND MORTGAGEE, VI, 1.

SURPLUS FROM TAX SALE.

See Sale of Land for Taxes, VII.

SURPRISE.

See Evidence, 10. 
— New Trial, 5.

SURRENDER OF LEASE.

See Landlord and Tenant V, 3.

SURROGATE COURT.

Surrogate Courts Act, R.S.M. 1902,
C. 41, s. 63 — Transfer of contentious 
matter to King’s liench— Notice of opti
cal ion to /tartics concerned—Practice— 
.4 ppeal to Full Court.

1. There is no jurisdiction in a Judge 
of the Court of King’s Bench to order 
the removal, under section 63 of the 
Surrogate Courts Act, R.S.M. 1902, e 
41. of a contested petition from the 
Surrogate Court to the Court of King's 
Bench unless reasonable notice of the 
application for removal 1ms been given 
to the other parties concerned; and a son 
of the deceased, and also of the admin
istratrix of the estate of the deceased, 
to whom letters had been granted as his 
widow, is a party concerned in a petition 
by the sister of the deceased to revoke 
the letters of administration on the 
alleged ground that the administratrix 
was not the lawful widow of the deceased.

2. Under section 58 of The King's 
Bench Act, an appeal lies to the Court 
in banc from an order of a Judge of this 
Court for the removal of a contentious 
matter to this Court under the Surrogate 
Courts Act.

Doll v. Howard, (1896) 11 M R. 21,
distinguished. Re Estate of li--------
Deceased, 16 M.R. 269.

See Practice, XXVII, 2.
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SURVEY OF LAND.

New survey Errors in survey.
1. \\ hen, upon :i new survey of :t block 

«if lots giving only the outlines, it is 
«letermined that lIn-re is a small excess 
in tin- length of the blo«-k over the dim
ensions shown in the original sub-division 
survey, t ere is no principle of law re
quiring that such excess should in all 
eases be distributed over the whole 
length of the block so as to increase the 
width and change the true boundaries 
of « very lot ; but, if the case requires 
that such ix'-ess should be distributed 
or local<-«1 at all, it may, according to 
circumstances, be located or allotted at 
one or lIn- other end of the block.

2. It is only when it is shown that, 
after careful and exhaustive search, none 
of the original posts or monuments of 
t la- sub-division survey nor any vi-stiges 
of t la-in «-an be found, that the Court 
will resort to tIn- expedient of an equal 
proporti«.nal distribution of the excess 
among tin- several lots.

3 In default «»f such evidence, there
fore, a plaintiff, whose claim depends 
upon his establishing strict I y the boundary 
between his ami the defendant's lot and 
rests solely upon the theory of such an 
<*qual distiibution, must fail.*

Harr y v. Desrosii rs, (1908) 11 Il.C.R. 
126, doubted. Thordnrson v. Akin, 21 
M.Ii. I.YT.

Su Boundary Lines.

SURVIVING TRUSTEE.

.See Bari iks to Action,

TAKING POSSESSION.

Si I Yknoor and Purchaser, Nil, 8.

TAX SALE.

Sir. MoRTOAdl.lt AND MORTGAGEE, VI, 10.

TAX SALE DEED.

Sn Real Broi-krty Act, 11. 0.
Sali: of Land for Taxes, 111. 2; 

l\. 3 \ I. i. 3; \ III l\ 3

TAXATION.

1. Business tax - ('hanjc on goods in 
/treatises fur business lux im/tosed Dis
tress for taxis Winding up Liquid
ator Assessment, when taken to In 
made - Taxis, when dm Mistake in
mwu of party assessed Winnipeg Charter, 
1 tfc 2 Edward VU, e. 77, ss. 22s H., 313, 
369, 37S, 382.

1. A liquidator appointed to wind up 
a company, under chapter 114 of tin- 
K.S.C. 1906, is not an assignee for tlie 
benefit of creditors within the meaning 
of section 382 of the W innipeg Charter,
I iV 2 Kilwnrd N il, <-. 77, so that then- 
is no priority umler that section in favor 
of the City for 1 he business tax imposed 
upon the Company as against other 
debts.

2. Notwithstanding sect ion 378 of tin* 
Charter, tax«-s imposed by the City are 
not due and payable so as to entitle the 
City to sue for them until after tin- 
preparation «if the tax roll.

Chamberlain v. Turner, (IS,Si) 31 
F.C.C.B. 400, followed.

3. The assessment for the business 
tax can be deemed to be made only after 
not ice thereof has been given : Ui runnel/ 
v. Dorr, (ISS3) 1 O.K. 200; and, if, at 
that time, the Company assessed is no 
longer in p<iss«-ssion «»f the premises ami 
the goods, though still on the premises, 
are in the hands of a purchaser from the 
liquidator, there is nothing in the Charter 
which preserves to the City tin- lien on 
the goods f«»r the taxes created by section 
313, for that section only gives the City 
a first charge during the (iccu/swey on 
all goods in the premises for which the 
occupant has been assessed.

4. The statutory right given to the 
City by section 369 to distrain for stub 
taxes upon any goods and chattels found 
on the premises in respect of which tin- 
taxes have been levied, although such 
goods and chattels may be the property, 
and in the possession, of any other oc
cupant of the premises, is not equivalent 
to a lien or charge on tin* goods for such 
taxes ; and, when the liquidator of a 
company assessed for business tax had, 
prior to the assessment, given up the 
occupancy of the premises and sold tin- 
goods therein, it was held that the City 
had no right to In- paid tin- taxes in full 
<mt of the funds in the hands of the 
liouidator, but had the right to rank with 
other creditors of tin- company for the
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Marne under section 22 s H added to the 
Charter by the Act of 1907.

5. luxes iii)|M)sed before the winding 
up of a eompan. has commenced can 
only rank as ordinary debts in the ab
sence of a statutory lien or charge, but 
taxes imposed after the commencement 
of the winding up must be paid in full, 
as part of the expenses of the winding 
up, if the liquidator has remained in 
|H>ssession and such possession has been 
" a beneficial occupation : " In re Xational 
Armst'o., (1885; 28Ch. i>. 474.

0. The assessment of the Company 
under the name " Ideal Furniture Com
pany,” instead of “ Ideal House I'ur- 
nish rs, Limited,” was sufficient under 
the circumstances.

Booth v. Raymond, (1901; til N.l'i.ll. 
129, followed. Re Ideal lionne Fur
nishers and City of Winni/.ey, IS M.R. 
650.

2. Corporations Taxation Act, R. 
S.M. 1902, c. 164, s. 3, s-s. m , as 
re-enacted by s. 7 of c. 37 of 6 & 6 
Edward VII, and s. 18 M unici/Hility 
Business tax levied under 63 <V til l ie., 
c. 35, s. 2.

The tax provided for by section 2 
of chapter 35 of 03 A- til Vie. to be levied 
by the City of Brandon ujron occupants 
of business premises based U|>on the rental 
value of such premises, though called a 
business tax in the Act, might more pro
perly be called an “occupation tax ” 
or a “ rental tax,” and, at all events, it 
is not a tax similar to that iin|>oscd by 
the Legislature upon express and other 
companies for purposes of Provincial 
revenue by section 3 of The Corporations 
Taxation Act, R.S.M. 1902, c. 164, 
although the latter tax is based, in the 
case of an express company, partly on 
the number of its branch offices in the 
Province. Consequently sect ion 18 of 
the last mentioned Act does not exempt 
an express company from payment of 
the tax levied under the first mentioned 
Act. Dominion Express Co. v. < ity of 
Brandon, 20 M.R. 304.

3. Exemption from Municiisdity 
— Ultra rires—50 Vic., c. 25, s. 9 (.1/.;

In this suit the plaintiffs sought to 
obtain a declaration that the defendants 
were liable to pay taxi's upon certain 
lands belonging to them, which were made 
part of the plaintiffs’ municipality in 
April, 1891. The lands in question had 
formerly belonged to the municipality

of St. Boniface, which, in 1882, entered 
into an agreement with the defendants 
by which the former acquired certain 
property from the latter for the use of 
the municipality, and in consideration 
thereof agreed that certain other property 
belonging to the defendants, including 
the lands in question, should be exempt 
from taxation, until the year 1901

The plaintiffs contended that this 
agreement was ultra uns, because a 
municipality created by tin- Legislature 
has no jHiwcr to exempt from taxation 
except in accordance with the provisions 
of law, and such exemptions as were 
claimed were not provided for by any

Hell, that the plaintiffs must fail on 
the following grounds :

First, the agreement providing for the 
exemption claimed by the defendants 
was more in the nature of a purchase 
and sale, the result of which was that the 
defendants |>raetically paid their taxes 
on the land in question in advance for 
twenty years by conveying certain other 
property to the municipality.

Second, the agreement in quest ion 
had been declared valid and binding 
upon the municipality of St. Boniface 
by the statute 40 Al 47 Vic., e. 79, and 
the statute 50 Vie., c. 25, s. 9, specially 
provided that, in the case of the transfer 
from one municipality to another of 
property affected by any valid by-law, 
deed, or agreement, it shou'd continue 
to be subject thereto, and it did not 
matter whether the by-law, deed, or 
agreement was valid at the time of its 
being made, if it had been confirmed by 
legislation before the passing of the 
last mentioned statute. Rural Munici
pality of Sprinyfold v. La Cor/xiration 
Archie pisco/Mile Catholique Romaine de 
St. Boniface, 10 M.R. 015.

4. Unpatented land Assessment 
Act, R.S.M. 1902, r. 117, ss. 7, 140, 159, 
100 — Sale of land after issue of /silent 
for taxes imposed Is fore issue Dominion 
Lands Act, 7 & 8 Eduard VII, c. 20, s. 29.

Under section 159 of The Assessment 
Act, R.S.M. 1902, c. 117, having regard 
to the Kjiecial provisions of the Act and 
more particularly to sections 7 and 100, 
there may be a sale, after the issue of 
the Crown patent, for arrears of taxes 
assessi'd against the interest of the oc
cupant, being the homesteader, prior 
to the issue of the patent, and the mun
icipality is not, in such a case, limited
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to th<‘ special method of collection pro
vided by section 146.

In any event the sale will not he set 
aside when some of the taxes for which 
the lands were sold were assessed after 
the issue of the patent.

The provision in section 29 of 7 & 8 
Edward VII, <•. 20 (The Dominion 
Lands Act), that “ No charge of any 
nature may be created upon a homestead, a 
purchased homestead or a pre-emption,” 
refers only to charges created by the 
homesteader or pre-empt or and was 
not intended to interfere with the Pro
vince's right of direct taxation of the 
interest of such person in the land. 
Uannc8(Iottir v. Rural Afunicijtality of 

H if roui, 21 MR. 433.
See Constitutional Law, 5, 6, 17.

- Costs.
— Law Stamps.
— Public Schools Act, 2.
— Sale of Land for Taxes.

TAXATION OF COSTS.
»Se< Costs, I, 1, 5; XI, 6; XIII, 19. 

Practice, XXVIII, 5.
- Railways, I, 2.

Solicitor and Client, I, 1; II; III, 6.

TAXES.
Distress for taxes — Ikmaml Plead-

The defendant’s treasurer served a 
demand for payment of taxes, upon the 
plaintiff, in the form set out in the judg
ment. A portion of the total amount de
manded was not properly chargeable ; but 
one of the items, viz., the taxes for 1884, 
was legally due, and appeared separately 
and clearly specified.

Ihld, 1. That there1 was no sufficient 
demand, even for the 1884 taxes.

2. If the demand could have been 
sustained, a seizure and sale for the 
whole amount would have given the 
plaintiff an action for excessive seizure 
and sale only.

8. Justification for trespass, in such a 
case, must he pleaded. Foote v. Aluni- 
ci/talUy of Blanchard, 4 M.R. 460.

See Garnishment, V, 6, 8.
Injunction, 1. 7.

— Prohibition, I, 8.
— Sale of Land for Taxes, II; X, 7.
— Taxation.

TEACHER AND SCHOOL TRUSTEES .

.See Pleading, XI, 17.

TECHNICALITY.

.See Practice, VII, 1.
— Staying Proceedings, II. 8.

TENANT AT SUFFERANCE.

See Vendor and Purchaser, IV, 6.

TENANT FOR LIFE.

See Administration, 1.

TENDER.

.See Accident Insurance. 2. 
— Practice, XXVIII, 81.

TENDER OF CONVEYANCE.

See Vendor and Purchaser, VII, 9.

THEFT.

.See Criminal Law, VI, 5, 6; XVII, 17.
— Livery Stable Keeper, 2.
— Sheriff, 3.

THIRD PARTY.

j.Sce Pleading, II. 2. 
— Practice, XXVI.

THRESHERS LIEN.

Threshers' Lien Act, 67 Vic., c. 36 -
Lien on grain for jtrice of threshing other 
grain — Seizure of excessive quantity — 
Notice of claim of lien.

A thresher cannot , under The Thresh
ers’ Lien Act, 57 Vic., c. 36, maintain a
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lien on grain, for the threshing of which 
he had own paid, to recover the price 
of a subsequent unpaid threshing.

The plaintiff, by his notice put up on 
the granary, asserted his claim to a lien 
upon all the grain contained in it which 
was worth about $86 ; but the Court 
fourni that the amount of the claim for 
threshing for which he could, under the 
Act, at the time of the i>osting of the 
notice, enforce a lien on such grain, 
if the proper steps were taken, was only 
about $26.

Held, that the quantity of grain which 
the plaintiff attempted to retain was 
unreasonably large» for the amount owing, 
and that, under section 2 of the Act, he 
had forfeited his right of retention of 
any of it. Simpson v. Oakes, 14 M.R. 
262.

THRESHING GRAIN.

Sec Weights and Measures Act.

THRESHING OPERATIONS.

See Negligence, III, 2.

TICKET OF LEAVE ACT.

R.S.C. 1906, c. 160, ss. 7 and 8 -
Forfeiture of license to be at large by suit- 
sequent conviction — Flare where prisoner 
must serve hula nee of term of Jirst sentence 
—Frisoner arrested in Province other 
than that in which Jirst sentence imposed.

Under sections 7 and 8 of The Ticket 
of Leave Act, R.S.C. 1906, e. 150, when a 
prisoner, who has obtained a license 
to be at large after undergoing part of a 
gaol sentence in one Province and who 
has afterwards been confined in a peni
tentiary in another Province for a sub
sequent offence, thus forfeiting his license, 
is arrested upon the expiration of such 
later sentence for the purpose of his 
completing the term of his first sentence, 
he should, notwithstanding sub-section 
3 of section 8, he confined in a gaol in 
such other Province and not in the peni
tentiary where he was last confined. 
Hex v. McColl, 21 M R. 552.

TIME.

1. Computation of time — Last day 
Sunday — Fleas — Application to strike 
out —Demurrer—A ppeal from Referee.

G. O. 97 provides that “ Appeals from 
the order or judgment of the Referee in 
Chambers shall be made by summons, 
such summons to be taken out within 
four days after tin» order or judgment 
has been pronounced,” &c.

Held, that, where the last day happens 
to fall on a Sunday, the time should 
be reckoned exclusively of that day.

Where pleas are clearly bad they 
should he struck out, and the plaintiff 
not put to the expense of a demurrer. 
Hank of Hritish Xorth America v. Munro, 
9 M.R. 151.

2. Computation of time.
Records which require to be entered 

“at least four days before ” the trial 
must be entered not later than Thursday 
for the following Tuesday. Colder v. 
Dancey, 2 M.R. 381.

3. Holidays Time for pleading — 
Christmas and three following days.

The plaintiff signed judgment in de
fault of pleas on the twenty-seventh 
day of December, 1883, the last day to 
plead falling on C-hristmas day.

The defendant moved to set aside 
judgment on the ground that Christmas 
day does not count, nor the three follow
ing days, in a notice to plead, and that 
the judgment was signed before the time 
to plead had expired.

Held, that Cnristmas day and the three 
following days could not be reckoned 
in any rules, notices or other proceedings ; 
that Rule 175, Hilary Term, 1853, was 
then in force in this Province, and that the 
judgment should be set aside. Fortier v. 
(iregnry, 1 M.R. 25.

4. Service of notice of intention to 
appeal.

An order of Taylor, .1,, on appeal from 
the Master’s Report, was dated 10th 
December, 1883, but the minutes of it 
were not settled till 14th December. 
Notice of intention to appeal from the 
order was served on the plaintiff's soli
citor on 19th December.

Plaintiff moved before the Referee in 
Chambers to set aside the notice of 
appeal on the ground that it was given 
too late.
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lit Id, affirming the order of tin* Re
feree, that the time for the service of the 
notice must he reckoned from the date 
of the order and not from the date of 
settling it, and that the notice of appeal 
was given too late.

Leave was, however, given to proceed 
with the rehearing, notwithstanding the 
lapse of time, there having been a bona 
lidi intention to appeal. (Hass v. McDon
ald, 1 M R. 20.

6. Sunday last day for notice In-
terpretation Act, H.S.M., c. 7K, ,s. S, clause

Where the last dav for serving a notice 
of appeal under section 70 of The Assess
ment Act, R.S.M., c. 101, falls on a Sun
day, it must be served not later than the 
Saturday preceding or it will be too 
late. Clause (.si of s. S of The Inter
pret at ion Act, R.S.M., c. 7s, which reads, 
"When anything required to be done 
by any Act of the Legislature of Man
itoba falls on a holiday, it shall be done 
on the next day not a holiday,” does 
not applv in such a ease. AV Scott anti 
City of IIrandan, 10 M.R. 404.

Sec Al'PEAL I ROM Cot'NTY COUHT, III, 4.
— Am: xi. from ()kdek, 4.

Ariutration and Award, 1. 0, Id. 
Election Petition, N il, 1; Ylll.

— Liquor Licfnsk Act, 12.
— Local (fmox By-Law, V, 3; 

Mechanic's Lien, III, I. d; ML 2;
Mil

— Municipal Elections, 5.
Mi N1CIPALITY, \ III. 2 
Practice, NIX, 1; XXVIII. 10.
\ l NDOR AND Pt R< Il A81 R, II. I. I. 7;

IV, 2, 3, 0, 8; VI, If.; VI1, Ô, 10.

TITLE BY POSSESSION.

See Ejectment, 5.

TITLE BY USER.

See Pleadino, X II, 1.

TITLE DEEDS.

Sec Solicitor, 3.

TITLE TO LAND.

1. Cloud upon title — Du dies —

S. conveyed land to the plaintiff, 
who registered his conveyance. S. after- 
vvards conveyed the same land to Kr., 
xvho conveyed to Ko., who conveyed to 
the defendant.

Ih Id, that, although the registry showed 
a good title in plaintiff, the defendant’s 
conveyances should be declared to be 
clouds and be removed.

Held, that Ko. and Kr. were not neces
sary parties.

Held, that defendant must pay the 
costs. Blair x. Smith, 1 M.R. 5.

2. In Manitoba before the Transfer
Sah of land bu married woman prior 

to 1870 Effect of Crown Datent fur land 
not rested in the Crown at tin linn Hus
band and wife—Statute of Limitations— 
Amendment of bill by tilletjintj conveyance 
from true owner obtained after suit com- 
mt need Darties.

The plaintiffs claimed title to the land 
in question under an alleged sale from 
the defendant, a married woman, made 
verbally in 1S03 to their mother, K. '1’.

E. T. was married in 1801, and her 
husband, A. 'I'., then went to live with 
her on the land. They continued to 
reside on and occupy it up to 1882 when 
E. T. died intestate, after which A. T. 
and the plaintiffs remained in possession 
up to the filing of the bill.

The Judge found as a fact that some 
time prior to 1800 the defendant had 
agreed to sell the land to E. T., and 
that E. T. and A. '1'. thereafter continued 
to occupy it under the belief that it 
belonged to E. T\, but

Held, that, according to the Common 
Law of England, in force down to 1870, 
which was then the law of this country, 
such a sale by a married woman of land 
which was in no way separate estate, was 
wholly void and incapable of being en
forced against her, although a verbal 
sale by a person sui juris might at that 
date have been good, according to the 
decision in Sinclair v. Mulliyuu, f> M.R. 
17.

The plantiffs also claimed title by 
length of possession h Id by their mother 
tituler said sale since 1803, and by them
selves since 1880, but their father, A. T., 
had lived on the land all that time, and 
farmed and occupied it in the same way 
as any other head of a family would.
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Held, thaï, on the evidence, A. T. was 
the iiersou who had acquired the title 
by imssossion under the Statute of Lim
itations, and as he had not conveyed his 
title to the plaintiffs, and was not a party 
to the suit, the bill must be dismissed.

The defendant had obtained a patent 
from the Crown for the land in 1891, 
but it appeared that the land was not 
then vested in the Crown, having been 
granted by the Hudson's Hay Company 
in fee simple many years before to the 
defendant’s father.

Held, that the existence of such patent 
would not have prevented relief being 
granted if A. T. had brought the suit, 
and that the defendant might have been 
ordered to convey to him.

An objection for want of parties was 
taken by defendant's counsel, who claimed 
that defendant’s husband should have 
been a party to the suit.

Held, that, ils the husband had not, 
prior to the coming into force of the 
Slurried Woman’s Property Act, taken 
possession of the land, it then became her 
separate property, and she might be sued 
in respect of it as a femme sole.

The Judge at first inclined to the 
opinion that it would be pro|>cr to allow 
the plaintiffs to obtain a conveyance 
from their father and then to amend the 
bill by alleging the conveyance, and 
upon proof thereof to make a decree in 
their favor; but, after hearing further 
argument,

Held, that such amendment could not 
be allowed, and that the bill must be 
dismissed, but without costs. Templeton 
v. Stewart, 9 M R. 487

3. Proof of Patent Talent as evi
dence of title—('loud upon title.

Held, 1. That the copy of a patent 
filed in the registry office and produced 
by the registrar is not evidence of the

‘2. Where the bill alleged a patent and 
asked that certain deeds to the defendant 
should be set aside as clouds upon title, 
and the answer prayed, by way of cross 
relief, that the patent referred to in the 
bill might be set aside as a cloud upon 
the defendant’s title, no proof of 
the patent was necessary.

4. That a patent from the Crown is 
prima facie evidence of title. If it be 
desired to set up title through a pur
chaser from the Hudson’s Hay Company 
as against a patent, evidence must be 
given to bring the cas within The

Rupert's Land Act, 18G8. (Imp.) 
Pritchard v. Honorer., 1 M R. 72.

■1
4. Proof of will -Produetion ») ori

ginal will — Age — Certificate of baptism.
Held, to prove title to land the original 

will must be produced and execution 
proved probate is not sufficient.

Held, that a certificate of baptism, 
signed by the proper official under Con. 
Slat., c. Hi, ss. 1 and Hi, was admissible 
in evidence. Sutherland v. Young, 1 
M.K.38.

See Appeal from County Court, IV.
— Costs, XI, 9.
— County Court, I, 4.
— Crown Lands, 2.
— Evidence, 20.
— Jurisdiction, 2.
— Prohibition, I, 8.

South African Land Warrant. 
Staying Proceedings, 111. 2 
Vendor and Purchaser, IV, V, 11. 

VI, 1,6, 14; VII, 2, 1,8, 11

TORT.

See Attachment of Coods, 7.
— Jurisdiction, It).
— Negligence. Ml, 2.
— Partnership, 5.
— Practice, XXVI, 1.

TRADE FIXTURES.

See Fixtures, 8.

TRADE NAME.

Imitation Defendant using his [own 
name -Injunction -Delàg in moving for 
injunction.

Action for injunction to prevent de
fendant from advertising shoes for sale 
in such a manner ils to infringe upon 
the plaintiff's trade mark, “The Slater 
Shoe.” The defendant was the agent 
in Winnipeg for the sale of goods manu
factured by George A. Slat r of Montreal, 
who was not connected with tlm plaintiff 
eompanv. George A. Slater advertised 
and sold his goods extensively in Canada 
under the names “ I he George A. Slatei 
Shoe” and the “ Invirtus Shoe." The
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defendant's advertising agent, in an ad
vertisement published in a Winnipeg 
newspaper, described the shoes defend
ant was selling as " the celebrated George 
A Slater Invietus Shoes for men.” The 
words “ George A.” and “ Invietus ” 
were in considerably smaller type than 
the words “ Slater ” an i " Shoes,” but 
still were quite prominent and easily 
seen. The defendant discontinued tin- 
advertisement as soon as the form <-f 
it came to his notice and before plaintiff 
took exception to it.

On appeal from the decision of 
Math nus, .1., refusing an injunction,

I If Id, that the advertisement objected 
to, in the form in which it appeared, 
would, if persisted in, have constituted 
an infringement of the plaintiffs' trade 
name ; but that the discretion exercised 
by the Judge appealed from in refusing 
an injunction should not be interfered 
with, and that the appeal should be dis
missed without costs, for the following 
reasons :—

(«) Defendant was not personally re
sponsible for the form in which the adver
tisement had appeared and had volun
tarily withdrawn it as soon as it came 
to his knowledge and before any com
plaint was made.

(b) The action had not been commenced 
until after the lapse of sixteen days 
from the withdrawal of the advertise-

Sembli, it is not necessary in such an 
action for the plaintiff to prove fraud or 
an intention to deceive on the defendant's 
part. It would be sufficient if the ad
vertisement were likely to deceive. Slater 
v. Ryan, 17 M.lt. 89.

See Pleading, VII, 1.

TRADE UNIONS.

1. Strikes ■ Combined action Con
spiracy to injure plaintiff Rieketting 
and besetting Injunction Damages — 
Evidence Striking out defences of per
sons represented hi cause of default of de
fendants represt ntiny them.

Whilst workmen, members of a trade 
union, have a right to strike and to com
bine for that purpose in order to improve 
their own position, provided the means 
resorted to l»e not in themselves unlawful, 
yet they have no right to induce other 
workmen, who are not members of the

union and who desire to continue working, 
to leave their employment, or to endeavor 
to prevent the employers from getting 
other men to work for them and for that 
purpose to watch and beset the places 
where the men happen to be, or to in
duce t ho employers' workmen to break 
their contracts, as these are act unable 
wrongs and picket ting and besetting are 
expressly made unlawful by section 501 
of the Criminal Code.

Quinn v. Leathern, 11901] A.C. ôl 1 ; 
Read v. The Friendly Society, At., [1902J 
2 lx.B. 732; South Wales Miners' Feder
ation v. Glamorgan Coal Co., 11905] A.C. 
2119 ; Lyons v. Wilkins, (1899] 1 Gh. 
255, and Charnoel: v. Court, [1899] 2 Gh. 
35, followed.

Held, also, that all the defendants 
who hud participated in, or counselled 
or procured, the acts condemned w< re 
each individually liable for the whole 
amount of tin- damages suffered by the 
several plaintiffs in consequence of those 
acts, but not for any damage caused by 
themselves quitting work.

Krug Furniture Co. v. Berlin Union, 
(1903) 5 O.L.R. at p. 409, followed.

Damages were assessed against all 
the defendants found guilty at $2,000 
divided amongst the several plaintiffs 
in proportions fixed by the judgment.

Held, also, that the property and 
assets of the Union were liable for tin- 
amount of the judgment and costs and 
that an interim injunction granted should 
be made perpetual restraining the de
fendants from persuading, procuring or 
inducing workmen to leave the employ 
of the plaintiffs and from conspiring or 
combining to induce workmen not to 
enter the plaintiffs’ employ, also from 
besetting or watching places where the 
plaintiffs or any of their workmen or 
those seeking to enter their employ 
reside or carry on business or happen 
to be with a view to compel the plaintiffs 
or said workmen to abstain from doing 
anything they or any of them have a 
lawful right to do, and from persistently 
following them or any of them.

Defences enuring, under an order of 
the Court, for the benefit of absent 
interested persons, represented for t la- 
purposes of the action by one or more 
of the actual defendants, should not be
st ruck out by reason of a contempt 
or default committed by such defendants 
in refusing to produce documents, and 
any interlocutory judgment entered in
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consequence of such defences being 
struck out is a nullity.

The destruction, during the progress 
of tins suit, of a book kept by an officer 
of the l nion at its headquarters in which 
were recorded minutes relating to the 
strike* and the non-production of a strike 
register kept and of the reports handed 
in from day to day by members of the 
l "nion actively engaged in picket ting 
and officially appointed for that purpose 
were circumstances that just died the 
Court in presuming that they contained 
entries unfavorable or damaging to the 
defence and in being satisfied with less 
convincing evidence than might other
wise be required, that the wrongful acts 
of certain members were the authorized 
acts of the Union : Taylor on Evidence, 
10th ed. 117. ('oiler v. Osborne, Is M.R. 
471.

2. Strikes Combined action Con- 
spiraey to injure employers — Picket tiny 
ami besetting — Damages — Injunction — 
Principal and agent—Criminal Code, s.
m.

1. Besetting and watching tin* premises 
of an employer by members of a trades 
union, if done in concert with a view to 
compel the employe! to change the mode 
of conducting his business and to comply 
with their demands for better pay by 
persuading men not to work for him or 
to seek employment from him, especially 
when accompanied by some attempts 
at intimidation by threats of violence, 
amounts to a common law nuisance 
punishable in damages.

Lyons v. Wilkins, (1899] 1 Ch. 255, and 
( otter v. Osborne, (1909) 18 M.R. 471, 
followed.

2. Such besetting and watching may 
be wrongful under section 523 of the 
Criminal Code, although done merely 
to obtain or communicate information.

3. When a body of men unite to per
form an act or to accomplish a p irpose. 
leaving it entirely to the discretion of 
those they employ as to the means they 
shall make use of, all must be responsible 
for the acts, of each individual thus em
ployed, and they cannot evade respon
sibility by saying that what was done 
was without instructions, so that, where 
a number of the defendant lodges ap
pointed a strike committee and after
wards recognized such committee and 
its transactions, the lodges were held 
liable as well as the individuals for the 
illegal acts committed by the pickets

acting under the instructions of the 
strike committee, although there was no 
proof of any resolutions or formal acts 
of the lodges authorizing such conduct.

Ciblan v. National Amalgamated, 11903] 
2 K.B. t>24, followed.

4. Neither the receipt of strike pay by 
a lodge from its grand lodge and the sub
sequent payment of same to its men taking 
part in the strike, nor the payment by 
the lodge of its share of the rent of the 
premises used as headquarters for the 
strike, nor the giving of monetary assist
ance to its members, nor the censure by 
the lodge of two of its striking members 
who had returned to work for the plain
tiffs, made the lodge liable as a lodge 
for past illegal acts committed by its 
members without authority.

Dcnahy v. Yorkshire, (190t>| A.C. 384, 
followed.

Smithies v. Xational Ass. of PListcrcrs, 
(1908) 25 Times L.lt. 205, distinguished.

5. Damages should be awarded against 
the defendants found guilty, for inducing 
the boiler makers’ union to employ its 
coercive machinery and power to compel 
a number of its members to withdraw 
from their employment with the plain
tiffs, for the loss caused to the plaintiffs 
in not being able to secure workmen 
through the illegal conduct of the defend
ants and for the loss of the services of 
men who would otherwise have remained 
in their employment, but not in respect 
of individual members peaceably per
suading employees to quit work or because 
one of the lodges censured two of ils 
members who returned to work, nor for 
losses sustained by the strike inde
pendently of the illegal acts proved.

(’>. Injunction made perpetual restrain
ing the parties found guilty from besetting 
and watching the place where the plain
tiffs carried on business or any other places 
in which any person or persons employed 
or about to be employed by tin* plaintiffs 
resided, with a view to compel such other 
person or persons to abstain from work
ing for the plaintiffs, etc., or for any 
other illegal purpose, and from intimi
dating by threats of violence such person 
or persons and from persistent lv following 
such person or persons about from place 
to place. Vulcan Iron Works v. ITirmi* 
pey Lodge No. 174, 21 M.R. 473.

See Equitable Execution.
— Injunction, I, (i.
— Pleading, X, 9.
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TRADING COMPANY.

Sti ( 'oMI'ANY. IV, 2, 15. 
WlNDlNOl I1. I. il.

TRANSCRIPT OF JUDGMENT.

Sir Costs, 1, 4.
Limitation ok Actions, 5. 
Pkohihition, 111, 4.

TRANSFER FROM COUNTY COURT 
TO KING'S BENCH.

Set Appeal from CorxTv Court, VII, 2. 
Practk i. I\. I, \ \\ l!

TRANSFER FROM SURROGATE 
COURT TO KING'S BENCH.

Sir PitACTin:, XXVII, 2.
- Si' KROUATK COURT.

TRANSFER OF INTEREST.

Sec Kjkctmkxt, <>. 
Evidence, V.

—■ Partif.s to Action, 10.

TRANSFER OF TITLE TO LAND.

See Constitutional Law, 9.

TRANSFER UNDER REAL PRO 
PERTY ACT.

Sec Vkndor and Purchaser, 111, 2. 
Will, I, i

TRANSITORY ACTIONS.

See Jurisdiction, 0, 7, s.

TRAVERSE

Sir Pl.KADIXO, X. 0.

TREASON.

See Criminal Law, XVII, is.

TREATING.

See Election Petition, IV, 5.

TREES ON HIGHWAY.

Street railway Highls of owner of 
adjoining land Injunction \funi- 
ci/Hil Act, 1rs M. 1902, r. I Hi, x. (ixs

Thr right of property in shade trees 
on highways and to fence them in con
ferred upon the owners of the lands ad
jacent to the highways by section 688 
of I'he Municipal Act, R.S.M. 1902, 
e. 116, is not taken away by an Act in
corporating a railway company with 
I tower to construct a line of railway 
along the public highway with the consent 
of the municipality and according to 
plans to be approved by the council of 
the municipality, even although such 
consent has been given and such plans 
approved.

Douglas v. I'ox, (IS,SO) 31 U.C.C.P. 
140, ami lie Cuno, (lsss, 43 Ch. 1). 12, 
followed.

The defendants’ Act of Incorporation 
provided that the several clauses of the 
Manitoba Railway Act, lt.S.M. 1902, 
e. 145, should be incorporated with and 
deemed part of it. And the Railway 
Act provides that the several clauses 
of The Manitoba Expropriation Act, 
R.S.M. 1002, e. 61, with respect to the 
expropriation of land and the compen
sai ion to be paid therefor, shall be deemed 
to be incorporated mutntis mutandis with 
the Railway Act.

Held, that the defendants had no 
right to cut down the trees on the high
way or to lower the grade in front of 
the plaintiffs’ land, although such action 
was necessary in carrying out the approved 
plans without taking the proper steps, 
under the Railway Act and the Expro
priation Act, either to ascertain and pay 
the damages suffered by the plaintiffs 
to their land injuriously affected by the 
intended construction, or to procure an 
order from a Judge, under section 25 
of the Railway Act, giving them the 
right to take possession upon giving 
security for payment of the compensation
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to bo awarded ; and that the interim 
injunction secured by the plaintiffs should 
be continued until the trial unless the 
defendants should furnish security that 
they would proceed forthwith to settle 
the amount of such compensation.

Parkdale v. West, (, 1S87) 12 A.C. Ii02 ; 
Xortli Shore Ry. Co. v. Pion, (lSMlj It 
A.C. til2, and Hendrie v. Toronto II. <V 
If. Ry., (lKtiti) 27 OR. Sti, follow^l. 
Rannatync v. Suburban Rapid Transit 
Co., 15 M R. 7.

TRESPASS.

Forcible entry -Possession.
If A. peaceably gains entrance to a 

house in the actual possession of B. and 
then, under a claim of right to possession, 
forcibly removes the doom and windows 
with the assistance of a number of men 
brought with him, he will he liable in 
an action of trespass at the suit of B., 
although B. had no more right to pos
session than A. ; but, if B. had been 
wrongfully holding possession against. 
A., then the same conduct on the part of 
A. would constitute a forcible entry for 
which lie could be prosecuted criminally, 
but for which B. would have no redress 
in a civil action. Lewis v. M cl tines, 17 
W.L.R.301».

See Crown Lands, 1.

— Forcible Entry.
Injunction, 1. 9, 10.
.h i<\ Tri \i.. 1,5.
Landlord and Tenant, I, 2.

— Public Parks Act.
— Public S< hools Act.

TRESPASS AND TROVER.

1. Exemplary damages Audita 
Querela — Certificate for costs ( ourt 
ascertaininy damages.

Plaintiff and the defendant Babington 
both claimed the ownership of a crop of 
wheat, the plaintiff as being tenant of 
Babington, and Babington on the ground 
that the lease had expired. The question 
was whether the oral agreement between 
the parties was for one or five years. 
The defendant had cut and stacked eight 
stacks but had not interfered with the

rest of the wheat which was cut and put 
up by the plaintiff in six stacks. The 
plaintiff had a verdict for $t>50.

I pon a motion for a now trial,
lleht, 1. That the charge was not 

erroneous because the Judge refused in 
till the jury that it was for tin; plaintiff 
to make out every part of the agreement, 
and not merely that part of it which he 
required for this case.

2. That the Judge was correct in telling 
the jury that if they found a verdict for 
the plaintiff they were not limited in 
estimating damages to the actual pecun
iary loss, but could allow exemplary 
damages in addition ; that it was not 
necessary, under the circumstances, to
>oin out the distinction between a 
wia fide assertion of right and a wanton 
trespass.

3. That it was not necessary for the 
Judge to tell the jury that if the verdict 
was in trespass the damage would be cal
culated with reference to the whole crop, 
while, if in trover, it would lie limited 
to the part converted. The jury could 
not well have erred iqioii that |>oint.

1. Some damage had occurred because 
of the occurrence of a hail storm, while 
a jiortion of the wheat was uncut. For 
this the defendants were not liable, and 
the damages were reduced by $200, the 
amount estimated by the Court as attri
butable to that cause.

Just previous to the hour fixed for 
rendering judgment in Term affidavits 
were read by defendant’s counsel shewing 
that, since verdict, the plaintiff had 
threshed seven of the stacks for his own

Held, that such a matter could be 
dealt with by the Court.

Affidavits having been filed and a 
further argument having taken place,

Held, 1. That under the charge the 
jury might well have given damages 
in trover for the whole crop, instead only 
for that part converted ; and that the 
Judge’s charge was therefore erroneous. 
(Dubuc, J., diss.)

2. The verdict was, therefore, further 
reduced to $225, being the value of tin 
stacks converted by the defendants, less 
the value of one of them re-taken by the 
plaintiff ; the plaintiff to have a certi
ficate for full costs. (Dubuc, J., diss.) 
Upon the objection being taken that no 
certificate could be granted, the Court, 
without_ deciding the point, ordered the
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vin lift to l,o entered for $200, tin* plain- 
tilT to give credit thereon for $3">, the 
value of the stack re-taken by him. Monk- 
man v. Follis, *, M.lt. 1117.

2. Plaintiff’s right to sue for goods 
in custodia legis.

The sheriff, having an execution against 
A. iV It., seized their stock in trade and 
made an inventory. Nothing was re
moved and no one was left in charge; but, 
with a notification to the debtors not to 
remove anything, the sheriff left them in 
possession, their business proceeded and 
they made payments to the sheriff from 
time to time. Afterwards A. tV B. ex
ecuted to the plaintiffs a chattel mortgage 
Upon their stock. Subsequently the de
fendant placed an execution in thesheriff’s 
hands against A. <V B., and at a sale by 
the sheriff become the purchaser.

Held, m an action for trespass and 
trover, that the goods were at the date 
of the mortgage under seizure, and that 
the plaintiff could not succeed. Nor 
could he recover for go*, Is sold or money 
received to his use. Mmakcr v. Bower, 2 
M. 11.205.

TRESPASSER.

See Assavlt.
Railways, VIII, 2.

TRIAL.

Contract F.videncc Hiyht to reply
Xew trial—Practice.
This was an act ion tried before a Judge 

and jury in which the plaintiff claimed 
damages on a sale of a number of car 
loads of oats by sample on the ground 
that the oats were not equal to sample.

The contract having been simply that 
the oats should be equal to the sample 
produced,

Ht Id, that the certificates of the grain 
inspector at Fort William were not evi
dence ils to the quality of the oats dcli-

The defendant having adduct'd evi
dence, although only by way of putting 
in certain documents on the cross-examin
ation of one of plaintiff’s witnesses.

Held, (l) following Best on the Hiyht to 
Bey in, s. 1112, and Humer v. Cook, 118115) 
Moo. <V M. Nti a, that plaintiff’s counsel 
had the right to reply.

(2) That the erior of the Judge in 
refusing to allow the reply could only 
entitle the party to a new trial if it ap
peared that the course of justice* had been 
thereby interfered with and some sub- 
si ant ial injury done to the party complain
ing.

Doe d. Bather v. Bray ne, (1854) 5 C.B. 
<)ô5 ; (ieach v. I myall, ( 1 MGS> 14 M. & W. 
05, followed.

(3) That in the present case the plain
tiff could suffer nothing from the order 
in which the jury were addressed, ils his 
evidence was weak and the defendants 
were entitled to the verdict, and that a 
new trial should not be granted. Quintal 
v. Chalmers, 12 M.lt. 231.

See Amendment, 5, 7
- Kviden e, 3, 23, 24.

Evidence on Commission, 10, 11.
JritY Trial, 1, 0.
Practice, IX, 1; XV, 2.

- Sale of Goods, 11, 1.
— Verdic t of Jury, 3.

TRIAL BY JURY.

See Jury Trial.
Workmen’s Compensation for In

juries Act, 2.

TROVER.

See Practice, XXVIII, 32. 
Trespass and Trover.

TRUST BY PAROL.

See Statute of Frauds, 0, 7.

TRUST FUNDS.

See Garnishment, 111, 3; IV, 3, 4; V, 4, 7.

TRUST PROPERTY.

Sec Mechanic’s Lien, VU, 1.
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TRUSTEE AND CESTUI QUE TRUST.

1. Purchase by trustee from cestui 
que trustr Under value—Family arrange
ments.

The defendant's brother having died 
unmarried and without issue, the plain
tiff, his father, bceame sole heir at law ; 
but, as he lived in Ontario, he consented 
to the defendant taking out letters of 
administration and disposing of the estate 
which consisted solely of a quarter section 
of land. The defendant represented to 
the plaintiff that the land in question 
was worth only about KMX), and the plain
tiff was induced by such representation 
to sell and convey the land to defendant 
at that price. He afterwards filed a bill 
to set aside the sale on the ground that, 
as he alleged, the defendant had been 
guilty of false and fraudulent represent
ations as to the real value of the land. 
The learned Judge at the hearing came 
to the conclusion upon the evidence 
“ that the market, or saleable, value of 
the land did not exceed between $650 
and $750, or perhaps $800.”

Ildil, that this difference between the 
market value and the amount which 
defendant had represented to be the 
value, was too inc rsiderable to be a 
ground for setting aside the sale, and the 
daintiff’s bill was dismissed with costs. 
ionney v.lionney, 9 M.R. -SO.

2. Remuneration of trustee <'os>s— 
Ayinal as tc cc.sts.

This was an action against defendant 
for a reconveyance to the plaintiff of 
certain lands which she had, for her own 
purjioscs and by the advice of her soli
citor, conveyed to defendant to hold in 
trust for her, and asking an account of 
certain money which defendant had 
received by mortgaging the property. 
The statement of claim also charged 
misconduct in various ways, but none 
was proved. The statement of defence 
offered to reconvey the property and 
account for all moneys received, but 
defendant claimed a sum of $100 which 
plaintiff had agreed to allow’ him for his 
sendees as trustee.

In ordering the reconveyance and taking 
of accounts, the trial Judge directed that 
no remuneration be allowed to the defend
ant and declined to make any order for

Held, (1) That defendant should be 
allowed the $100 remuneration agreed

(2) Following Hill on Trustees, Ô66, 
and eaat-a there cited, no misconduct 
having been proved, that defendant was 
entitled to his costs as between solicitor 
and client.

(3) That an appeal as to costs may be 
heard and decided where, as here, the 
appellant succeeds on another substantial 
ground of apical : Harpham v. Shark- 
lock-, 19 Ch. D. at p. 215.

Semble, that an apj>eal as to costs may 
sometimes be entertained though there 
be no other question raised on the appeal, 
as where the giving or withholding of 
costs is not wholly discretionary, as in 
the case of a trustee guilty of no mis
conduct : Taylor v. Dowlen, L.R. 4 Ch. 
<197 ; He Hoskins, 6 Ch. I). 281 ; Farrow 
v. Austin, 18 Ch. D. 58 ; He Knight's 
Will, 26 Ch. D. 82 ; or when the ap|>elhmt 
raises some other ground of ap|>eul not 
merely colorable, although he does not 
succeed in it : Att.Oen. v. Butcher, 4 Russ. 
180; Fitzgibbon v. Scanlon, I Dow, 261. 
Scarry v. Wilson, 12 M.R. 216.

See Banks and Banking, 8.
— Garnishment, IV, 1.
— Indemnity, 1.
— Interpleader, IX, 4.
— Money Had and Received.
— Pleading, VI, 1.
— Practice, II, 4; XXVII1, 22.
— Rectification ok Deed, 1.
— Set-Off, 5.

TRUSTEE FOR SALE POWERS OF.

See Rectification of Deed, 1.

TRUSTEES.

1. Moneys admitted to be in his
hands — Order for payment of same into

This was a suit in equity brought by 
the mditort of one Pritchard to enforce 
the trusts of an assignment made by 
Pritchard to the defendant for the b« m fit 
of his creditors.

A decree having been made referring 
it to the Master to take an account of 
the property, effects and credits eome to 
the hands of the defendant under the 
assignment, the taking of the accounts 
was proceeded with in the Master's office 
until the long vacation commenced.
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It thon appear* d that there was a halancy 
of «bout 8722.00 admitted to be in tin- 
hands of the defendant, and an affidavit 
was filed showing that he had admitted 
that hr could not prove a further item, 
amounting to $283.70, of liis charges 
against tin- estate. The reference having 
to stvnd over until after vacation, the 
plaintilf moved for an order to compel 
tin- defendant forthwith to pay into court 
$1,01)0.0:».

Held, that tin- order should hr- made 
as defendant had practically admitted 
that In- was indebted to the trust, estate 
in that amount.

The trustee might, notwithstanding 
the admissions, meet the application by 
showing that the existence of tin* balance 
claimed was doubtful and a matter yet to 
be investigated, or by showing that In- 
had a clear and distinct interest in such 
balance which should induce the Court 
to refuse the order as to the whole or 
some part of the fund. Rut the onus 
is upon him to show such a state of 
facts, and the defendant in the present 
ease had shown nothing beyond a sug
gestion that In- might be oui- of the cre
ditors entitled to share in the balance. 
link v. Mahon, It) M.R. lot).

2. Bill to remove trustee under an 
assignment I‘art ice la action.

'I In- defendant Charles Bradford, be
coming insolvent, made an assignment 
to his father, the defendant Henry Brad
ford, in trust for his creditors, and the 
plaintiffs, attaching creditors, filed this 
bill for the removal of the* trustee and 
the appointment of a receiver.

I he objection was taken that Charles 
Bradford was not a proper party and 
that as to him the bill should be dis-

//</</, that as the bill sought to remove 
a trustee, and Charles Bradford was one 
of t he restais que trustent interested, being 
entitled to any surplus after payment of 
the creditors, he was a proper party, 
and that, .although the plaintiffs might 
not be entitled to recover costs against 
him as prayed, hr* could not, if he wen- 
otherwise a proper party, call for the bill 
being dismissed against him. Stobart v. 
Hradford, 11 C.L.T. Occ. N. 207.

3. Remuneration - Commission on 
amount handled.

W here there has been nothing special 
in the management or winding up of an

estate, a percentage on the gross amount 
come to the hands of the executors or 
trustees will generally be allowed to them 
aa remuneration.

In this case the value of the estate real
ized by the executors was $30,348, of 
which they had properly paid out and 
disbursed $21,811, leaving 817,534 still 
ill their hands which could not all be 
paid out before nine years. On the 
application of the executors for interim 
remuneration, the Court allowed them 
4 per cent, on tin- $21,814, and 2 per 
cent, on the $17.534 not yet paid out, 
in addition to the sum charged for 
tin- services of a book-keeper, giving 
them leave to apply for a further allow
ance at the final winding up of the estate. 
He Curator, 9 M.R. 433.

•Sec Mxkci Tons wo Administrators, 4.

Will, III, 1.

TRUSTS.

See Real Property Act, IV. 
REGISTERED JvmiMKNT, S.

TRUSTS IN WILLS.

See Will, I, 2, 3.

ULTRA VIRES.

See Company, IV, 7, 10.
Constitutional Law.

- Corporation, 0.
Criminal Law, XIV, 4.
Elkction Petition, VII, 1. 
Municipality, I, 2, 7; V, 2; VII, 3,4,

5,7,»; Mil, 4.
— Nuisance, 1.

Prohibition of Sale of Liquor.
- Street Railway.

— Taxation, 3.

UNCERTAINTY.

See Municipality, I. 5; VII, 4.
- Vendor and Purchaser, VI, 14. 

— Will, 11.3.
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UNDERTAKING OF SOLICITOR.

See Solicitor, 9.

UNDERTAKING TO PAY DAMAGES.

See Ratification.

UNDISCLOSED PRINCIPAL.

See Principal and Agent, V, 10.

UNDUE INFLUENCE.

Father and son Fraudulent misrepre
sentations.

The defendant was induced to sign the 
promissory note for $500 sued on, as 
security fur his father. He was only 22 
years old and his account of what took 
place when he signed the note was that 
the plaintiff.-' manager represented to 
him that a third party, who was liable 
for the debt along with the father, had 
offered to pay $200 or $250, and that with 
that and what they had in the warehouse 
there would not be very much for him 
to pay. The defendant’s father was also 
present at the interview and impor
tuned the son to come to his relief by 
signing the note, which he did very re
luctantly and after refusing at first. 
'Hie plaintiffs'manager and their solicitor, 
who was also present, denied these state
ments at the trial in the court appealed 
from, but the Judge entered a verdict 
for the thereby accepting his
version of the facta.

No evidence was given as to whether 
or not the third party referred to had 
actually made any such offer, nor was 
anything said as to the amount or value 
of what was in the warehouse as lining 

able in reduction of the debt.
Ilehl, that the defendant was not liable 

on the note as there was influence
brought to bear upon him and misre
presentation its to the amount of the 
lability he was incurring, and a want of 

independent advice to one so young, all 
of which brought the case; within the 
principles laid down in Sank of Montreal 
v. Stuart, 119111 AX'. 120.

1182

Per Cameron, .1. A., dissenting. The 
alleged representation as to the offer 
that hail been made by the third party 
was not proved to have been falsi- and 
therefore that ground failed As to the 
statement that “ there was furniture in 
the warehouse," tl is was not of itself su 
material to the transaction that tin- 
falsity of it would vitiate the note, and 
there was not sufficient in the facts relied 
on to warrant a finding that any ** undue 
influence,” within tin- meaning of that 
term as used in the decided cases, had 
been brought to bear upon the defendant 
as he was able to take care of himself 
and fully understood the nature of the 
transaction. Lt n ix Furniture t o. \.( amp
in II, 21 M .R .m

See Alimony, (i.
—. Duress, 2.

- Solicitor and Client, I, 2.
V II I, 111. I. 7

UNINCORPORATED ASSOCIATION.

•See Bills and Notes, \ 111, 7.

UNITED STATES.

See Extradition, 8.

UNLIQUIDATED DAMAGES.

•See Garnishment, II. 1.
— Negligence, VII, 7.

— Set Off, li.

UNPATENTED LANDS.

See stead, 0.
- Prohibition. I, 8.

Real Property Act, V, s 
— Taxation, 4.

UNREASONABLENESS.

See Municipality, I, ti.

4 4
84

8809
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UNREGISTERED PRIOR CHARGE. VARIATION OF AGREEMENT.

See Registry Act, .'1. See Vendor and Purchaser, VI, 5, 15.

UNSETTLED ACCOUNT.

See County Court, I, II, 12. 
Prohibition, I, 2.

USE OF STREETS BY COMPANY.

See Company, IV, 14.
— Municipality, VIII, 7.

USURY.

See Money Lender’s Act, 2.

VACANT LAND.

See Mortgagor and Mortgagee, IV, I, 2.

VAGRANCY.

See Criminal Law, XV, 1, 4.

VAGUENESS AND UNCERTAINTY.

Sec Deed of Settlement.
Railway Commissioners for Can

ada, Board of

VALUATION.

See Expropriation of Land, 1.
— Vendor and Purchaser, VI, 2.

VARIANCE.

See Bills and Notes, III, I.
— Election Petition, III, 3.
— Injunction, III, 4.

VENDOR AND PURCHASER.

I. Agreement of Sale.
II. Cancellation of the Contract.

III. Incumbrances.
IN'. Rescission of the Sale.
V. Return of Money Paid.

VI. Specific Performance.
VII. MISCELLANEOUB C.ASES.

I. Agreement of Sale.

1. Bond to secure payment of pur
chase money with additional sti
pulation for payment even although 
obligees should be unable to make 
title to the land.

Defendants with others had entered 
into an agreement with the plaintiffs that 
they would respectively purchase certain 
lands at a price agreed on, $2 per acre of 
which was to be paid on 1st November, 
1905. Defendants afterwards executed 
the bond sued on in this action.

This bond stated that it was given 
expressly to secure the said payment of 
$2 per acre, but it contained an additional 
stipulation for payment to the plaintiffs 
of $2500, part of the instalment of $2 per 
acre, to and for their own use and benefit 
as liquidated damages for their services 
rendered and to he rendered in using 
every possible endeavor to have the 
lands surveyed and located as soon as 
possible, and that such services should he 
a sufficient performance of the agreement 
on their part.

In the opinion of the Court, the plain
tiffs failed to show at the hearing that 
they had ever acquired title to the lands 
or any legal or enforceable right to pur
chase them.

Held, that, as the plaintiffs could not 
recover under the agreement, neither 
could they on the bond, which should be 
construed as one merely given, as it said, 
to secure the instalment of purchase 
money, disregarding the stipulation above 
referred to as being fraudulent as against 
the defendants. Col aril v. Xeufelil, 19 
MR. 517.

Affirmed in Supreme Court, 1 NY.W.R. 
779.



1185 VENDOR AND PURCHASER. 1186

2. Stipulation for formal contract
—11'#/in r —( 'onlract.

Action to recover payment of an iiv 
stalmcnt of pvrehase money under an 
agreement of sale of land in the form of a 
written option signed by the plaintiffs 
and accepted in writing by the defend
ant. The option contained all lie# cssary 
terms < f the projiosed purchase including 
a pro visit n that, should the defendant 
sell any portion of the lands, the plain
tiffs would execute a transfer or convey
ance of the lands sold provided that the 
amounts had been agreed upon between 
the plaintiffs and defendant and, in the 
event of their being unable to agree, 
then provided the selling price was at a 
fair valuation to be determined by named 
arbitrators. It contained also a clause 
providing that upon the exercise of the 
said option a formal agreement of sale 
should be entered into between tin* 
parties containing such terms and con
ditions as wer- suitable and usually con
tained in tin* form of an agreement of 
sale in common use by the firm of Tapper, 
Ph’ppcti <V Co. The letter of acceptance 
also ci ntaineil the* defendant's statement : 
" I shall be pleased to have y. u arrange 
for the preparation of the formal agm*- 
ment of sale."

No formal agreement was ever pre
pared or executed, but the defendant, 
before the due date of the instalment 
sued for, entered into an agreement for 
the sale of a considerable portion of the 
property and applied for and obtained 
a conveyance of such |M»rtion from the 
plaintiffs upon payment of an amount 
agreed upon between the parties.

//#/#/, (1 ) That there was a completed 
contract between the parties enforce
able by the plaintiffs notwithstanding 
the absence of the more formal agree
ment contemplated.
* The principles laid down by Lord 
West bury in ( hinnork v. Mnrchi oiess of 
Klij, (1865) 4 De (î. .1. A; 8., 638, and 
Hossiter v. Miller, (1878) 3 A.C. 1124, 
adopted.

(2) That, if it had been otherwise, 
the defendant had waived his right to 
have ii formal agreement executed by 
making the sale r<ferred to. Munroe 
v. 1/eubaeh, 18 M.R. 4*0.

II. Cancellation of the Contract.

1. Construction of contract Ayrn- 
ment for salt: of land — Proviso for can
cellation la/ tjieinq twenty days' notice.

An agreement of sale of land con
tained a proviso that, in default of pay
ment of any of the instalments payable 
under it, the vendor should be at liberty 
to determine and put an end to the 
agreement and to retain any money 
paid, “ in the following method, that is 
to say,—by mailing***!! not ice** ^in
timating an intention to determine this 
agreement, addressed to the purchaser,” 
and that, at the end of twenty days from 
the time of mailing the same, the pur
chaser should deliver up quiet possession 
of the land to the vendor or his agent, 
immediately at the expiration of said 
twenty days.

IK id, that the agreement could not 
be construed as providing that it could 
he cancelled immediately on default 
in payment of the money on the day fixed 
by the mailing of the notice provided 
for, but that the purchaser was entitled 
to the time specified to make good his 
default. Paget v. liennetto, 17 M.R. 356.

2. For default of purchaser Ifiè r
ent moth s of cancellation iirovitlnl in #/#//"# # - 
ment — Equitable relief against forfeiture.

The agreement of purchase by plain
tiff from defendant of tin* land in question 
provided in one paragraph that, in case 
the purchaser should at any time be in 
default the vendor should be at liberty at 
any time after such default, with or with
out notice to the purchaser, to cancel the 
contract and declare the same void and 
forfeit any payments that might have been 
made on account thereof and retain all 
improvements, <V<\, and that the vendor 
should be entitled, immediately upon 
any default as aforesaid, without giving 
any notice or making any demand, to 
consider and treat the purchaser its his 
tenant holding over without permission 
or any color of right, and might take im
mediate possession of the premises and 
remove the purchaser therefrom.

. Further on in th" agreement, and 
separated from the above provision 
by other covenants, there were provisions 
for two other modes of cancellation in 
case of default, one by service of a notice 
personally on the purchaser of intention 
to exercise the power of cancellation 
after one month, to be followed at the 
end of the month by a notice similarly 
served declaring the cancellation to In
complete Aid effective, and the other by 
notice, after the default had continued 
for three months, declaring the contract 
null and void, "addressed to the pur-
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chaserdirected t«► tin Post (Win*at * * * * 
ulld <|i plaited in tin- Post ( Mice ut * * *

Held, that, upon plaintitT making de
fault, tlie defendant had a right to select 
any one of the three modes of cancellation 
provided for, and that a notice pursuant 
to that first above quoted, personally 
served upon the defendant, was valid 
and effectual as a cancellation of the 
agreement, subject to the power of the 
Court to give equitable relief if the cir
cumstances should warrant it.

Canadian /• airlianks v. Johnston, (1U09) 
Is M.lt. at (iOl, referred to.

The defendant having, in his statement 
of defence, submitted to redemption by 
the plaintiff upon payment of the arrears 
and certain expenses, judgment was 
given accordingly, allowing the plaintiff 
two months after the Master’s report 
to pay the amount found due by him and 
costs, and in default that the agreement 
should lie cancelled. Perles v. Scott, 21 
M R. '>70.

3. Equitable relief Agreement for
soh of hind Ih scis> ion pursuant to 
piaeer a, agin mint for default in payment 
of instalment of purchas, mom g Specijic 
/« rformanr, Lachi s

Pursuant to a provision in the agree
ment of sale by the defendants to the 
plaintiff of certain lands, the defendants 
on 201 h April. 1 ‘.HID, gave written notice 
to the plaintiff that, by reason of his 
default in payment of the two annual 
instalments of the purchase money due 
7th September, 1007, and 7th September, 
100S, respectively, the> thereby can
celled l lie said agreement and declared 
the same void and forfeited the payment 
on account already made by the plain
tiff. Time was in the agreement declared 
to be of ihe essence of it.

The plaintiff made a tender to defend
ants on Kith June, 1000, of the amount 
in arrears for principal and inteiest, but 
defendants refused to accept it, where
upon this action for specific performance 
was commenced. Defendants did not 
set up, as a defence, either laches or 
abandonment of the contract on the 
plaintiff's part and, on the argument of 
the appeal, defendants' counsel stated 
that I lu y did not rely on any such defence.

Ih hi, that the contract was not re
scinded by such notice, as the plaintiff 
was not thereby given an opportunity 
of making good his default, and that, 
even if the notice had in effect cancelled 
and annulled the contract, the Court

could, and in this case should, laches 
not having been set up as a defence, 
grant relief against the forfeiture and 
decree specific performance at the suit 
of the plaintiff.

In re Dagenham Doric Co., (1873; L.R. 
S (,'h. 1022 ; Wallis v. Smith, (1SS2; 21 
( 'h. I). 273 ; Public Works Coinmr. v. 
IIills, [1000] A.C. 308 ; Cormrall v. 
liaison, 119()()| 2 ('It. 208, and Canadian 

Fairbanks v. Johnston, (1000; 18 M.lt. 
580, followed.

Stub v. McCarthy, (1908) 7 W.L.R. 
002, not followed.

Per IIowkll, ('. J. A., dissenting. The 
plaintiff had been guilty of such laches 
and unexplained delay that lie was not 
entitled to any relief. Whitla v. liicer- 
riar Realty Co., 10 M R. 740.

Distinguished, Dalziel v. Homesei ki rs’ 
Land Co., 20 M R. 736.

4. Notice of — Agreement of sale of 
land - Rescission of contract by notice 
pursuant to conditions thereof — Forfeiture

The defendant held possession of the 
land in question under an agreement 
of purchase which provided that, in 
default of payment of any instalment 
of the purchase money, the vendor 
should be at liberty to determine and 
put an end to the agreement * * * *, and 
to retain any sum or sums paid thereunder 
as and by way of liquidated damages, by 
serving a notice intimating an intention to 
determine the agreement, and that, at the 
end of thirty days from the mailing or 
delivery of such notice, if such default 
should not be remedied in the meantime, 
the purchaser should deliver up quiet and 
peaceable possession of the laud to the 
vendor o• his agent, and the agreement 
should become void and be at an end and 
all rights and interests thereby created 
or then existing in favor of the purchaser 
or derived under the agreement should 
thereupon cease and determine and the 
premises should revert to and revest in 
the vendor without any further declar
ation of forfeiture or notice or act of 
re-entry and without any other act by 
the vendor to be performed and without 
any suit or legal proceedings to be brought 
or taken and without any right on the 
part of the purchaser to any compen
sation for moneys paid under the agree
ment. The agreement also contained 
the clause “ Time shall be in every 
respect of the essence of this agreement ”
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Held, that a notice served upon the 
defendant by the vendors' assignee, after 
default in payment, that “ the said agree
ment is hereby determined and jmt an end 
t<> and unless such default shall he reme
died by you within thirty days * * * * 
you shall then be required to deliver up 
quiet and peaceful possession of the said 
lands and premises and said agreement 
shall be absolutely null and void and all 
rights,” <kc., (following the wording of 
the clause quoted) was not in accordance 
with the terms of the power and was 
therefore ineffectual to put an end to <>r 
determine the agreement or to entitle 
the vendor’s assignee to an order of the 
Court for possession of the land.

Such powers of rescission must be 
strictly followed and their exercise sub
jected to rigorous scrutiny in a court of 
equity just as in cases of notices under 
powers of sale in mortgages.

Held, further, that, even if the notice 
had been worded in strict accord with 
the power in the agreement, the latter 
should be treated as in the nature of a 
penalty against which the Courts will

In re Dagenham Dock Co., (1873) L.lt. 
8 Ch. 1022, and Cornwall v. Henson. 
119001 2 Ch. 298, followed.

Semble, the plaintiff's remedy would 
be to commence an action in the nature 
of specific performance to have the 
contract cancelled by decree of the 
Court upon default after a time to he 
fixed Iiv the Court: l\r Killam, J., in 
Hudson's Hag Co. v. Macdonald, (1SS7) 4 
MR. 327, and Jessel, M.R., in Lysaght 
v. EAwards, (1870) 2 Ch. 1). 500. Can
adian Fairbanks Co. v. Johnston, 18 M.R. 
589.

6. One month's notice — Notice of 
cancellation for default in jtayment of 
purchase money — Actual notice giving 
thirty days only.

A proviso in the agreement of sale 
between the plaintiff (purchaser) and 
the defendant (vendor) authorized the 
defendant to cancel it after two months 
default by giving one month’s notice in 
writing.

Defendant, on 20th March, gave 
plaintiff notice allowing plaintiff only 
30 days to make payment.

Held, that the notice was not sufficient 
to effect a cancellation of the agreement. 
Le Neveu v. McQuarrie, 21 M.R. 399.

6. Recovery by purchaser of money 
paid on account Counterclaim.

In an action by the vendor of land 
against the purchaser for specific per
formance of the agreement to purchase 
or in the alternative for cancellation of 
the agreement for default in subsequent 
payments, if the purchaser has ac
quiesced in the cancellation after notice 
thereof served on him by the vendor, 
In- cannot recover back by counterclaim 
the money which lie had originally paid 
on account of the purchase. Miller v. 
Sutton, 20 M.R. 209.

7. Repayment of moneys paid on 
account Equitable relief — Specific 
performance.

The plaintiff agreed to purchase from 
the defendants certain lands for the sum 
of 8500, payable as follows : $00 cash 
and $20 per month thereafter till the 
full amount should be paid. The agree
ment provided that time should be of 
the essence of the contract and contained 
the usual proviso for cancellation by 
notice in case of default fully set out in 
the judgment. Plaintiff having made 
default in payment of six monthly in
stalments, defendants gave notice of 
cancellation pursuant to the agreement 
ami afterwards sold and conveyed the 
land to a third party.

About two and a half years after the 
last payment by plaintiff, he brought this 
action for specific performance, or, in 
the alternative, for a return of the money 
he had paid.

Held, that the effect of the default, 
the giving of the notice and tin* continued 
default was, at common law, to cancel 
the contract and, unless equity would 
relieve, to enable the vendor to retain 
both the land and the* money paid, and 
that the plaintiff, having deliberately 
refrained from continuing his monthly 
payments for over two years and a half 
because the land had diminished in value 
and he was in doubt whether it “ would 
do him any good ” to pay any more in
stalments, was not entitled to any equit
able relief, either by way of specific 
performance or against the forfeiture 
provided for by tin- contract, and there
fore could not recover the amount he 
hud paid.

Whitla v. Riverview, (1910) 19 M.R. 
74<>, distinguished, as in that case, be
cause of the pleadings and the refusal 
of counsel to raise the point, the question 
of the pu chaser’s laches was, in the view
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of tin! majority of the Court, not before 
it for dcci.-ion. Palzul v. 'Home seekers* 
l.wul <t* ( olonizotion Co., 20 M It. 730.

111. Incumbrances.

1. Liability of purchaser to indem
nify vendor against incumbrances
Assign mi nt of right to i nth mud g In tin 
holder of tin ini umbra ua /light of action 
la/ incumbrancer again ! purchaser direct— 
/i'<ol I’rojH-rty Act, J(.S.M. 1902, c. 14M,
.V. N9.

The defendant took a transfer of land, 
absolute in fact as well as in form, from 
one Williams and agreed to assume a 
mortgage cn the property held by the 
plaint ill.

Ih Id, that the plaintiff, who had 
obtained an assignment from Williams 
of her right of indemnity against the 
defendant under the transfer, had a good 
cause of action to recover the amount of 
his mortgage from the defendant direct.

Short v. (iraham, l It KIN) 7 W.L.R. 7S7, 
distinguished. Maria v. Kerniglian, IS 
Al.ll. 300.

2. Right of purchaser to recover 
after conveyance in respect of incum
brances then discovered hanger 
under J{ial Projiertg Act — Mistake as 
to amount of incumbrances—Canid i motor 
—Misdescription in particulars of sale—- 
Merger of agreement in subsequent dud.

The plaint ill agreed to purchase from 
the defendant certain Winnipeg City 
I roperty for $11,200, " assuming the sum 
of $5,5(H) ” on it and to pay for it by 
conveying to the defendant two farm 
properties valued at 810,500 subject to 
an incumbrance of 8200, the difference 
81.000, to be adjusted by the defendant 
giving two mortgages on the farms. 
The plaintiff then accepted transfers 
of the City property under The Heal 
Property Act, and conveyed one of 
the fauns to the defendant who gave 
a mortgage for 82,000 upon it, the pro
ceeds of which were paid to the plaintiff.

The plaintiff then discovered that the 
total incumbrances on the City properties 
exceeded the amount assumed by 8950. 
lie then postponed the conveyance of 
the other farm to the defendant and 
brought this action to recover the $950 
and for other relief.

Held, that, as the agreement between 
the parties had only been partially carried 
out, it could not be said to have become 
merged in the transfer accepted by the
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plaintiff, and this took the case out of 
the principles laid down in Joliffe v. 
laker, (1KN3; II tj.H.I). 255 ; Calmer v. 
Johnson, ( 1SS4) 13 (j.B.D. 351, and
f'layton which, (1*89) 41 Ch. 1). 103, and 
that the plaintiff was entitled to a ven
dor’s lien on the lands conveyed and to 
be conveyed by him for the amounts 
mentioned in the agreement with the 
addition of the $950 in question. Foster 
v. Stiffler, l1» M R

IV. Rescission of the Sale.

1. For default in payment of an 
instalment Specific performance or 
rescission — Demurrer Chose in action.

There is a distinction between a bill 
for specific performance, and a bill asking 
that a time may be fixed for payment 
and, in default, rescission.

The principle upon which the Court 
acts in decreeing cancellation of an agree
ment for the sale of land, is practically 
the same as that oil which foreclosure of 
a mortgage is decreed.

Consequently, a bill for rescission may 
be filed for default in payment of an 
instalment, although the whole purchase 
money may not be due.

An agreement for the sale of land 
provided that upon default the vendor 
might re-enter or re-sell.

lit Id, that, without exercising these 
powers, the vendor might file a bill for 
rescission.

It is not necessary to allege that an 
assignment from a vendor of his interest 
in the property was in writing. When it 
is stated generally in a pleading that there 
is an agreement, or assignment or other 
contract, and it does not appear on the 
face of the pleading that it is invalid, 
the Court will assume that it is valid. 
Assignments of choses in action may in 
equity be by parol. West v. Lynch, 5 
M.R. 107.

2. Limiting time for payment by 
notice " Prowling assignee."

Three of the defendants agreed to 
purchase certain lots from the 11. B. Co., 
one-fifth to be paid in cash and the balance 
in instalments ; time to be of the essence 
of the contract. These three defendants 
sold to Mrs. (’., their co-defendant, who 
afterwards filed a bill to rescind the sale 
on the ground of fraud, and for a lien upon 
the land for her purchase money. Rend
ing the litigation the plaintiff paid off 
the 11. B. Co. and took a conveyance
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subject to the agreement. Shortly after
wards he filed a bill in the name of the 
Co. against the same defendants for a 
rescission of the contract. This was dis
missed because the Co. had parted with 
its interest.

The plaintiff then gave the defendants 
notice to pay in three weeks, and in 
default that he would rescind. Payment 
not having been made upon the date 
fixed, this bill was filed to declare the 
contract rescinded and that the various 
documents might be declared to be 
clouds upon the plaintiff’s title.

Held, 1. That the time given for re
demption was reasonable, and that the 
defendant Mrs. C. was not now entitled 
to redeem.

2. I'pon the evidence that the plaintiff 
was not disentitled to relief as being a 
“ prowling assignee.” Wickson v. Pear
son, 3 M.lt. 457.

3. Necessity of formal notice of
Specific i» rformance — Landlord and 
tenant — Waiver --- Laches.

The plaintiff became tenant, of a farm 
under a lease from C. for seven years at 
an annual rental of $450, payable on the 
15th of October in each year. Con
temporaneously with the lease an agree
ment of purchase of the property was 
entered into between the plaintiff and C., 
by which the hitter agreed to accept as 
part payment of the purchase money all 
sums < it money which should be paid 
by the plaintiff as rent under the lease, 
and the plaintiff covenanted, at the 
expiration of eight years from the date 
of the instrument, to pay the; balance 
of the purchase money with interest. 
There was also the covenant of C. to 
convey upon payment, an option to the 
plaintiff to pay off the full amount and 
receive a conveyance at any time, and 
finally the following proviso : “ It is 
expressly understood and agreed that 
time is to be considered the essence of 
this agreement, and unless the payments 
are punctually made the said party of 
the first part shall at his option declare 
this agreement null and void, all payments 
made thereunder shall be forfeited, and 
the said party of the first part shall br
at liberty to resell the said land, the said 
party of the second part hereby agreeing 
to convey to the said party of the first 
part his interest in the same when and 
as soon as such default occurs.”

The lease contained a proviso for re
entry, in the statutory short form, for

non-payment of rent. (’. afterwards 
conveyed the land in fee to the defendant 
Palmatier subject to the lease and agree-

Default having occurred in payment 
of the rent due on 15th October, 1SU7, 
the defendant Palmatier leased the pro
perty to the defendant Mills with an 
option of purchase before the end of the 
first year of the term, and Mills at once 
entered into possession.

Held, (1) That the lease and agreement 
between and the plaintiff should not 
be considered as independent contracts, 
and that C. or his assignee might rescind 
the agreement of sale for default in 
layment of any rent called for by the

(2) That a formal notice or declar
ation of rescission of the contract was not 
necessary as the plaintiff was aware 
of the lease to Mills, his taking possi-ssion 
under it, and of Palmatier’s intention 
to rescind.

(3) The plaintiff, having made default 
as regards an essential term of tin- agree
ment, was not entitled to the exercise 
of the discretion of this Court to order 
specific performance in his favor after 
the position of the parties had been 
entirely changed.

Held, also, /nr Kicuakds, J., that the 
laches of the plaintiff barred her from the 
remedy of specific performance against 
tin- defendant Mills, who hail made 
valuable improvements without notice 
that the plaintiff intended to claim 
specific performance. Moir v. Palmatier, 
13 M.lt. 34.

4. By one of several joint pur
chasers.

Property having been sold to five 
persons who purchased jointly,

Held, that one of tin- purchasers, es
tablishing a misrepresentation, could not 
rescind the contract so far as he was 
alone concerned, and recover his share 
of the purchase money. Braun v. Hughes, 
3 M.lt. 177.

6. Parties — Pleading — Wamr —- 
Fixtures — S/>ccijic performance or for 
rescission.

Distinction between a specific perform
ance suit and one to rescind a contract 
in case of failure to perform by a specified

The plaintiffs agreed to sell to B. 
certain lands upon certain terms. B. 
paid a portion of the purchase money
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and afterwards conveyed to the defend
ant. Afterwards the plaint ilTs removed 
certain buildings from the lands. The 
buildings were large and built upon 
stone foundations, a portion of which, 
either originally or by pressure, were 
beneath the level of the ground. Vpon 
a bill against the defendant alone for 
payment or rescission, the defendant 
claimed repayment of the money paid to 
the plaintiffs.

Held, 1. That prima facie the buildings 
were fixtures.

That the purchaser would have been 
entitled under such circumstances to 
sue for the return of the purchase money.

3. That the present defendant could 
not recover the moncv in the absence of 
H.

•1. That no decret? for rescission cotdd 
be made in the absence of B., the de
fendant having in no way been sub
stituted for It. as purchaser.

5. To obtain a decree for specific 
performance by vendor with an abate
ment, from the purchase money by reason 
of the removal of the buildings, the bill 
must be so framed.

ti. Waiver must be specially pleaded. 
IIm Ison's liai/ Co. v. MacDotuàd, 1 M.lt. 
237.

6. Penalty Ejectment after d fault.
A bill by a vendor alleged that by the 

contract time for tin* deferred payments 
should be o. the essence of the agreement, 
and that upon default the vendor should 
be at liberty to re-enter upon or re-sell 
the lands, all payments on account 
being forfeit's! ; that certain payments 
on account had been made, (not shewing 
whether before or after the day fixed for 
the lasl instalment) ; that there had 
been dealings between the parties and 
an extension of time given “ for payment 
of some of the instalments,” not saying 
which of them. The prayer was for a 
declaration that the contract was at 
an end and void and that it should be 
delivered up to be cancelled ; and for 
possession.

A demurrer was allowed upon the 
grounds :—

1. That it was nowhere alleged that 
the plaintiffs had rescinded the agree
ment, but, on the contrary, they seemed 
to have continued to deal with, and 
receive payments from, the purchaser.

2. That the right reserved was in the 
nature of a penalty, anil the plaintiffs

would not be entitled to rescission without 
limiting a time for payment.

3. That, as to the prayer for possession, 
the purchaser in possession after default 
would be a tenant at sufferance and not 
entitled to a demand of possession, hut 
the bill did not clearly show that the 
extension of the time given for payment 
had elapsed. Hudson's Day Co. v. Mac
Donald, I M.lt. 1st).

7. By sale to third party.
The plaintiff’s claim was for payment 

of an instalment of the purchase money 
overdue on an agreement of sale of a 
hotel property to defendant which pro
vided that, upon default in payment, 
the plaintiff might determine the contract 
by notice in writing.

After the due date of the instalment 
defendant notified plaintiff that she 
would not carry out her contract, and 
about twelve days later plaintiff, without 
giving defendant, any notice, entered 
into a binding agreement of sale of the 
property to a third party. He then 
brought this action.

Held, following Sawyer v. Pringle, 
(1891i Is A.It. ■Jl1': Sawyer v. liasher- 
ville, 1891 10 M R (152, and A Id 'ord v. 
Harper, (187(1) 2(1l.O.C.I’., peril \G\itTY, 
C. J., at p. 104, that the plaintiff hail 
practically rescinded the contract of 
sale to defendant and could not thereafter 
sue upon it. Parent v. liourbonniére, 
13 M.lt. 172.

8. Time of the essence -Xotice to 
completi Reasonable notice.

Where time is of the essence of the 
contract the condition may be waived 
by the purchaser by paving a portion 
of the money on the day named for 
completion and consenting to wait for 
promiction of title.

The 1st July, 1SS2, was fixed for com
pletion. At tiiis time the tit’e was 
vested in the ( \1\ lty. Co., hut the vendor 
had a right of purchase under a contract 
covering other lands, in which other 
persons had a similar interest. The? 
vendor had, at the time for completion, 
>aid to tin* Co. the purchase money for 
iis lands, but, others not having paid, 

the Co. would not convey. On several 
occasions between the 1st July, 1882, 
and the 12th January, 1883, the purchaser 
asked the vendor to complete the title, 
but did not press him to do so or threaten 
to rescind if it was not done. On the 
12th January, 1SS3, the purchaser served
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the vendor with :t notice, requiring him 
to complete the title by the 1st of Feb
ruary, otherwise he would declare the 
sale off. After receiving this notice 
the vendor used reasonable diligence 
to procure the title, but, inasmuch as six 
weeks was the shortest tune withjn which 
a deed could be procured front the Rail
way Co., it was not obtained by the 
day named.

lhhi, that the notice was too short, 
and the purchaser was not entitled to 
recover his deposit. Fortier v. Shirley, 
2 M R. 209.

9. Title—Reasonable time. •
By agreement in writing defendants

agreed to sell to the plaintiffs and the 
plaintiffs agreed to purchase lots 20, 2s, 
30 and 32 at a certain price, payable 
one half in one week and the balance 
on the defendants removing from off 
the lands, not earlier than the 1st May, 
and not later than the 12th July. The 
defendants covenanted that, upon pay
ment of the purchase money, they would 
convey. Time to be of the essence of 
the contract.

Afterwards it was verbally agreed 
that the defendants should remain in 
possession until after the time limited.

In the fall the defendants demanded 
payment, and it was then verbally agreed 
that two weeks’ notice should be given. 
The notice was given, and it was again 
agreed to extend the time to a particular

At that time the defendants had a 
conveyance fro/n the Hudson’s Bay 
Co. for lots 20 and 28, a patent for lot 
30, and a receipt from the Crown for 
payment in full of the purchase money 
of lot 32.

On the Monday the plaintiffs tendered 
their purchase money, but refused to 
accept tin* tith', and rescinded the con
tract.

In an action for return of the portion 
of the purchase money paid,

lh hi, 1. That the defendants were 
entitled to a reasonable time to make 
title' after the- last payment had been 
made, and that the plaintiffs were neit 
in a position to rcseinel the contract. 
Guthrit v. (Hark,"• M.R. 318.

10. For want of title—UVitVtr of 
rescission.

After a contract had been made for 
the purchase* of 73 3-10 ai-re*s the pur
chaser discovered that the* vendor had

ne> title to 5 ae-re's of the land. He then 
gave notice of mscission anel demanded 
a return of his elepe>sit.

Held, that lie* wasentitlexl to repayment. 
Afte-rwards the* vemlor agre-e-d that a 
portion of the- <le*posit should be* returned 
and the purchaser promised to re-pay it 
on the- vendeir “furnishing satisfactory 
title" to the prope-rty. 20 days afte-r- 
warels the* purchaser commeni’e'd this 
action for the- re-turn e>f the deposit. 
Me-anwhile the* vendeir had use*d due* 
diligence: to perfee-t his title and suc- 
e-e e-de-d in doing so 7 days after the- issue 
of the- writ.

lh Id, that purchaser had waived his 
rescission; that there was a new agree
ment engrafte-el on the old one by which 
the* purchaser agreed to wait a reason
able time* for the perfecting of the* title*. 
Chirk v. Everett, 1 M.R. 229.

11. For want of title Pleading — 
Removal of objection to title after action 
begun for rescission—Agreement of sale 
of land.

Held, iter Howell, C.J.A. and Phippen, 
J. A.

(1) In an action by the* purchaser for 
rescission of the* agreement of sale: on the 
ground of fraud anil misrejiresentations, 
it is too late* for the* plaintiff, at the hear
ing of the: appeal, for the* first time to 
take the position that he* is entith-el to 
rescind because the defendants’ title is 
not good.

(2) The title of the defe-ndants to the 
lands in question, although it was only 
under an agreement of purchase from 
the- Q. Company which in turn only held 
under an agreement of sale* from the Can
adian Northe-rn Railway Co., was a suffi
cient equitable title with it right to ge-t 
in the absolute* title before* they should 
be- called upon to convey, and the- plaintiff 
could not rescind, although the- de-fend- 
ants imrporte-el to agree to sell anel con
vey tin- fe-e- simple in the lands.

Sham v. Foster, (1872) L. R. 5 H. L. 
3S0; Egmonl v. Smith, (1877 ti Ch. 1). 
470; He Head's Trustees, (1890) 4f> Ch. 
1). 310; IFei/d v. Stallibrass, (1873) L. It. 
8 Ex. 17Ô, ami Re Urgant, (1890) 44 Ch. 
D. 219. followe-d.

(3) The: purchaser, not having demand- 
eel an abstract of title* or called on the 
vendor to make the* title good, hail no 
right to rescind the contract, and, as 
certain reservations in the* agree:me-nt 
under which tin* de*fe*ndants lie-id had 
been released by the Companies inter-
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esled before I lie trial, the Court would 
not now rescind the contract.

(li The reservation not released, viz., 
that in the agreement from the Canadian 
Northern Railway Co., reserving any 
land that might be required for right of 
way and station grounds of the Grand 
Trunk Pacific Railway, should not be 
held fatal to the title, as no evid nee 
was given to show that any of the lands 
bought by the plaintiff were or would 
lie affected by it.

The plaintiffs’ appeal from the non
suit entered at the trial should be dis-

/'</ Richards and Perdue, .1.1. A.
ill The Court will not force a pur- 

chaser lo take an equitable estate except 
where the vendor has the whole equity 
in the land and controls the legal estate 
in such a way that lie can readily procure 
it. and tlie defendants had not, either 
at the time the contract was made or at 
the trial, such a title as the plaintiff 
was compellable to accept: ('ruddock v. 
/'//><(IS11) Il Sim. MO; Est lui It v. 
Sh plnnstin, ( I S‘2'2 ) ti Mail, dliti; Mailt ley 
v. Hoitli, i Isis, 2 1 )e ( 1. <V Sm. 71s; 
Fry mi Specific Ft rformoucc, 4th cd. p. 580.

(2) The defendants were too late 
in procuring the release of the reserva
tions after the commencement of the suit, 
though it might be otherwise in an action 
for specific performance: l)nrt, 11)1)0. 
The reservation in favor of the (I. T. I\ 
ll.v. Co. was a fatal objection to the title 
as it had not been, and could not be, 
removed.

V» The position taken by the defend
ants in their statement of defence, setting 
up the various contracts under which 
they held, was a repudiation of their 
contract to furnish a title in fee simple, 
and an attempt to set up that the plain
tiff had only bought the equitable interest 
they had in the land, which entitled the 
purchaser at once to treat the contract 
as rescinded ; Wrayton v. Naylor, (181)5) 
24 8 « I!

(4) The bringing of the suit for the 
return of the money paid, alleging that 
the vendor had not a good title, was a 
sufficient repudiation of the contract 
on the part of the plaintiff, and it was not 
necessary for him to give notice of re
scission or demand the repayment of 
the money before commencing suit : Want 
v. StaUibrass, (1873) L. R. S Ex. 175. 
Neither was it necessary for the plaintiff 
to demand an abstract of title, as the 
defendants' agent showed the plaintiff the

nature of the Company's title before the

(5i Although in Ontario the Court 
may allow money to be paid into court 
to secure the purchaser against an out
standing incumbrance, as in Cameron v. 
CarUr, (1885) O.R. 420, that course is

iiermissibte under the Act respecting the 
.aw and Transfer of Property, R.8.O. 

181)7, c. lit), s. 15, and there is no 
similar statutory provision in Manitoba.

(6) So far as the question of pleading 
was concerned, the statement of claim 
was quite sufficient, for the plaintiff 
was entitled to join two grounds of relief 
•as lie had done and to rely upon either 
or both of them.

The appeal should be allowed and re
lief given to the plaintiff as claimed.

The Court being equally divided, tin- 
appeal was dismissed without costs. 
Ilnrtt v. W'ishard Lanyan Co., Lid., Is 
M R. 370.

V. Return of Money Paid.

1. Specific performance - Rescission.
lit hi, that where a contract for tin- 

purchase of real estate is rescinded, owing 
to the default of the purchaser, he can
not recover back his deposit. Robertson 
v. bumble, 1 M R. 321.

2. Vendor unable to make title
Payment in shares which afterwards be
come worth less—Right of vendor to return 
the shares instead of the amount at which 
they hail been rat net! in the exchange— 
Estoppel by recovery of judgment.

The defendants sold IS parcels of land 
to the plaintiff, at an average price of 
$1040 each, and accepted shares in a 
company of the par value of $0400 in lieu 
of the first payments to In- made under 
the agreements. Plaintiff paid in cash 
by way of second instalment $794.56. 
Defendant recovered judgment against 
plaintiff for the third instalments due 
on twelve of the agreements, and plaintiff 
paid the judgment. He afterwards dis
covered that defendant was unable 
to make title under thirteen of the agree
ments and brought this action. Shortly 
after defendant acquired tin- shares the 
company failed and the shares became 
worthless.

Held, (1) Plaintiff was entitled to re
cover back t he cash he had paid on tIn
lands for which defendant could not make 
title, including the amount paid td satisfy
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the judgment referred to, though not 
the costs of that action.

(2) The said judgment, was not under 
the circumstances an estoppel against 
tlie plaintiff, as he was ignorant of his 
rights when he failed to defend the action.

Jackson v. Scott, (1901) 1 O.L.R. 488, 
followed.

(3) (Richards, J.A., dissenting). In 
respect of his first payments defendant 
should only he ordered to transfer hack 
the shares he had received from the plain
tiff and was not liable for the amount 
in cash at which hi* had taken them over.

Adam v. Xeirbigging, 13 A.C. at p. 
323, followed.

Snider v. Webster, (1911) 20 M.R. .">02, 
distinguished.

Per Richards, J.A. The defendant 
should he ordered to pay in cash what 
tin- shares were worth at the time he re
ceived them, and there should he a refer
ence to ascertain that value. Johnson v 
Henry, 21 M R. 347.

VI. Specific Performance.

1. Collateral verbal provisions —Con
tract-Evidence to vary written contract — 
Terms intentionally omitted from the 
writing hut verbally agreed on—Statute 
of Fra nits.

When two parties enter into a formal 
written agreement for the sale and pur
chase of land containing all the particu
lars necessary to make it binding under 
the Statute <>f Frauds and all tin- terms 
they intended to embody in it, and there 
is no suggestion of accident, fraud or 
mistake in the preparation or execution 
of it, specific performance of it may he 
decreed notwithstanding that the parties 
at the same time verbally agreed upon 
a number of collateral agreements or 
subsidiary conditions for conveniently 
carrying out the written agreement 
and notwithstanding the Statute of

The following variations of or additions 
to the written contract made in that way 
in this case were held not to stand in 
the way of specific performance being 
decreed, the plaintiff being willing to 
carry out the agreement as thereby modi
fied.

1. The vendor was to allow a deduc
tion of *30 per acre from the price men
tioned for any deficiency in the estimated 
acreage that might be found in actual 
measurement.

2. The purchaser agreed to accept 
possession at a date two weeks later than 
tin- time fixed by the agreement for taking 
possession.

3. Taxes, interest on a mortgage and 
insurance premiums were to be adjusted 
as of the date of the agreement, which 
was silent on these points.

4. It was understood that, although 
the plaintiff had a certificate of title 
under The Real Property Act, the de
fendant's solicitor was to examine the 
title ami see if it was all right, whilst 
the written contract declared that the 
purchaser accepted the veifdor’s title 
and should not be entitled to call for an 
abstract or evidence of title or any denis, 
papers or documents other than those 
m the possession of the vendor.

Byers v. McMillan, (1S87) 15 SX'.lt. 
194, and Martin v. Pycroft, (1KÔ2) 2 
De (i. M. & (i. 785, followed.

Green v. Stevenson, (1905) 9 O.L.R. 
071, distinguished.

Held, also, per Howell, C.J.A., that 
evidence should not have boon allowed 
in to prove such variations and additions 
in the absence of anything in the de
fendant's pleading setting them up.

Per Perdue, J.A. The evidence should 
not have been admitted at all.

Per Piiippen, J.A The evidence of 
the variations and additions in this case 
was properly received. Anderson v. 
Douglas, IS M.R. 254.

2. Damages —Date of assessing dam-

In an action by a purchaser, for specific 
performance of a cont ract respecting lands, 
intended to be held by him for sale, 
where damages have been decreed, in
stead of specific performance, on account 
of the sale by the vendor of the lands 
to a third party, the date of the breach 
of the contract is the period at which 
the value of the land in question is to 
be estimated for the purpose of assessing 
the damages. Boultbee v. Shore, 1 M.R. 
22.

3. Deficiency in land — Part taken 
by railway—.S'ub-purchasers— thirties.

On 30th January, 1882, plaintiff agreed 
to sell lot 33, described as 128 acres, to 
defendant L. Shortly afterwards, de
fendant L. agreed to sell the same land, 
described as 111 acres, to another de
fendant, who agreed to sell it to other 
defendants. There were, in reality, about 
1121 acres in the lot, and of this 1) acres
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were owned by :i railway company and 
used for their track.

The agreements were made during a 
period of great excitement 1 estate.
After its abatement neither party took 
any steps to carry out the agreement, 
beyond the rendering of an account 
by t lie plaint iff to the defendant and a 
letter threatening proceedings in 1885, 
and beyond an enquiry by the defendant 
L. as in the state of the title in lss:i.

ilt hi, 1. That, under the circumstances, 
specific performance ought not to be 
decreed against L.

2. That the proper decree against the 
sub-purchasers (who had not answered) 
was to direct a reference to the Master 
to enquire as to title ; in the event of 
his finding a good t itle, to take an account 
of the amount due for purchase money 
and to lix a day for payment ; on payment, 
plaint ill to convey; on default, rescission; 
if title good at time of filing bill, plain
tiffs' costs to be added to purchase money. 
Xixon v. Logit , 1 M.li. Util).

4. Estoppel by signing lease Xt to
trial— l*L thling.

1. A person is not estopped by entering 
into a lease of land, which has expired 
before the commencement of the action, 
from bringing an action for specific 
performance of an agreement for the sale 
of the land to him by the lessor, alleged 
to have been made before the signing 
of the lease.

2. A plea that the plaintiff had never 
been in possession of the land, except only 
as tenant to the defendant under a lease 
in writing made between the parties, 
does not amount to a plea of estoppel. 
Poliquin v. St. Hon if act, 17 M.R. titti.

6. Illiterate vendor - Signature of 
agreement of sale hy person not understand
ing English - Enforcement of agreement 
with variation - Plaintiff not pn pared n 
carry out agreement exactly.

1. When a vendor of land who does 
not understand Knglish i< induced by 
the purchaser, who understands both 
Knglish and the language of the vendor, 
to execute an agreement of sale, in Kng
lish, the purchaser himself being the 
only interpreter, there is a heavy onus 
upon the purchaser seeking to enforce 
the agreement to satisfy the Court that 
the agreement was freely executed by 
the vendor after its effect was fully and 
clearly explained to him—an onus that

is not satisfied by the evidence of the 
purchaser alone.

'2. When the evidence shows that the 
plaintiffs, seeking specific performance 
of the defendant's agreement to sell, 
sought to have him carry it out on terms 
less advantageous to him than those to 
which he had agreed and, therefore, were 
not prepared to carry out the agreement 
on their part, they must fail.

Quœrt, whether the rule as to the 
enforcement of agreements with a varia
tion should be applied under the cir
cumstances of this case. Weùlman v. 
Pelakise, 2 W.L.R. 308.

6. Incumbrances - Statute of Frauds.
Action for specific performance of an

agreement in writing by the defendant 
to purchase the proper!v in question 
for $40,000, •* payable as follows : $10,000 
cash, and six equal notes with interest 
at seven per cent, for balance to be 
handed over for such time payments."

There were incumbrances on the pro
perty aggregating over $8,000, part of 
which was overdue, but the greater 
part was to mature at various dates within 
four years and some of the holders were 
unwilling to accept prepayment. The 
agreement did not state for what time 
the notes were to run, but the parties 
understood that they were to be for six 
equal yearly payments, the first in one 
year and the last in six years, also that 
a transfer and bill of sale were to ho given 
at once and a mortgage taken for the 
deferred payments, although the docu
ment was silent on these points.

The defence raised the Statute of 
Frauds because the agreement did not 
state when the instalments of purchase 
money should fall due.

Held, without determining this point, 
that the purchase was intended to be 
completed at once and the title wtus not 
one which could be forced on tin unwilling 
purchaser because there were incum
brances which the vendor was not in a 
position to pay off at once.

In re U'tston iV Thomas's Contract, 
(19071 1 Ch. 244, followed. Hrandon 
Steam Laundry Co. v. Hanna, IP M.R. 8.

7. Misrepresentation by purchaser 
as to a material fact affecting value 
of land.

The plaintiff, knowing of the definite 
announcement of the location of certain 
railway shops near the defendant's land, 
a fact affecting its value of which the

ZZ
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defendant, was ignorant, in order to 
induce the defendant, to give him an 
option to purchase the land, not only 
concealed that fact, hut represented to 
the defendant that the shops were to be 
located elsewhere.

IIrl'l, following Wallers v. Morgan, 
S Do (i.F. <V J., at p. 720, and Turner v. 
Grim, ‘J ('ll. '205, that spécifié
performance of the contract shotdd he 
refused. Irish v. McKenzie, ti W.L.R. 
2t>J.

8 Misrepresentations by purchaser 
inducing sale Materiality of.

A decree for specific performance 
«if an agreement of sale will not he refused 
because of any misrepresentations by 
the purchaser, unless they are material, 
th;it is, relate to some part of the contract 
or it> subject matter. Misrepresenting 
the seller's chance of sale or the probab
ility of his getting a better price for his 
property than the buyer offers is not a 
material misrepresentation.

Arclar v. Stone, (1808) 78 L.T. 84, 
and I ernon v. Keys, (1810) 12 East, 
082, 1 Taunt, 48*, followed.

Applying this principle, statements 
made by tin- plaintiff to the defendants, 
during negotiations for the purchase 
of the property in question, that there 
was nothing in a rumor (said to be cur
rent) of a big concern having bought, or 
being about to buy a large parcel of land 
on tin- opposite side of the street, of part 
of which I lie plaint ilT was one of the own
ers, with the intention of erecting ex
tensive improvements thereon; that he. 
the plaintiff, had never been approached 
by any one with a view to purchasing 
his interest in such property and that 
liait of that property could then be bought 
at a price per fooi frontage very much 
lower than the defendants were asking 
for the property in question, were held 
not to be material to the contract.

A misrepresentation as to who the real 
purchaser was might, under some cir
cumstances, be so material to the con
tract as to vitiate it, but in this case the 
defendants, although they had been told 
by the plaintiff that he was buving 
for another named person, could only sav 
that, if they had known that the plaintiff 
was buying for himself, they would have 
been suspicious that he was concealing 
facts which would have made the property 
more valuable and would not have sold 
to him at the1 price actually fixed, and 
they actually made out and signed the

1306

contract of sale in the plaintiff's own

Held, that the alleged misrepresenta
tion as to the identity of th • proposed 
purchaser was not, under the circum
stances, material to tin; contract. Dart 
V Rogers, 21 M !;. 721.

9. Notice of prior unregistered sale
Fraud.

Under sections 71 ami Pi of The Real 
Propt rty Vet. l:.S.M. H 112, c. I is. the 
title of the holder of a certificate of title, 
as against the claimant under a prior 
unregistered sali1, cun only be impeached 
for fraud, and fraud cannot be found 
merely because the purchaser had been 
told of the prior sale by the solicitor of 
the prior purchaser, when it appeared that 
lie had afterwards been informed by the 
vendor himself that he had not sold 
th<‘ property and by one Watson, a real 
estate agent, that the property had not 
been sold but had been placed by the 
vendor in his hands for sale, also that 
due search had been made in the Land 
Titles Office.

Shirk v. Stephenson, 1891) 7 M.R. 881, 
followed. Shaw v. Hailey, 17 M.R. 97.

10. Part performance -Delivery of 
deed in escrow—Statute of Frauds.

As part of the consideration for the 
sale of a house and lot to the plaintiff, 
the defendant verbally agreed to take 
an assignment of the plaintiff’s interest 
in certain farming lands under an agree
ment. of purchase from one Empcv pro
vided that one Bishop would take a 
lease of the lands.

A deed of the house and lot and an 
assignment of the agreement of sale were 
prepared and executed and left with the 
defendant's solicitors in escrow.

Held, 1. The plaintiff’s failure to secure 
Bishop as a tenant barretl his right to 
specific performance, as did also the fact 
that the plaintiff had, pending the action, 
lost In-, interest in the farm lands through 
cancellation by Empcv of the agreement.

2. The receipt by the plaintiff of a 
layment of rent from the tenant of the 
louse, without the consent or acquies
cence of the defendant, was not such a 
part performance of the contract as would 
take the case out of the Statute of Frauds.

St mbit. the documents left in < scrow 
could not be used as evidence of the verbal 
agreement sufficient to take it out of the 
statute: McLaughlin v. Mayhew, (1908)
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0 O I. lt , per O,/, r, J .1 .. ut p. 177 
Yandcncoorl v. Hall, 18 M.R. OH‘2.

11. Pleading Iftfuml of money paid 
on purchase of la ml Prayer far farther 
ami oilier relief.

The plain! ill’s statement of claim set 
forth a case for specific performance 
of an agreement of sale of land to the 
plaint ill's assignor and the payment of 
! wo instalments of the purchase money. 
The relief claimed was specific perform
ance of I he contract and “such further and 
other relief as the nature of the ease might 
require.” No amendment of the plead
ings was asked for or made.

Ilchl, that, on the failure of the case 
for specific performance, the trial Judge 
could not, under the prayer for general 
relief, properly make an order for pay
ment by the defendant of the money 
lie had received on account of his sale, 
and that the action should be dismissed 
with costs, without prejudice, however, 
to the right of the plaint iff to claim such 
payment in another action.

(’nryill v. Hau t r, (1879) 10 Ch., D. 502, 
followed.

Lain Ih v. Il l tumor, (l90S) 15 U.L.R. 
519, distinguished. Hamilton v. Mac
tion, II, 19 M.R. 385.

12. Purchaser for value without 
notice Coni ract ('(mediation Ser
vice, if not ic<. of cancellai ion — (’twits Fur
ther relit f . 1 mendment.

The plaintiff made an agreement in 
writing for the purchase of the land in 
question from the defendant Hough, paid 
8200 on account, went into possession 
and ereefed a good house on the lot. 
The title to it was under The Real Pro
perty Act. The plaintiff did not register 
his agreement.

Some time afterwards, the defendant 
Robinson procured an assignment from 
Hough to himself of the agreement, 
and also a transfer of the title to the lot. 
The trial Judge found that these transfers 
were obtained by fraudulent promises 
on the part of Robinson or his solicitor 
to protect the plaintiff’s interests. Rob
inson afterwards transferred the lot for 
value to the defendant Parker, who was 
not proved to have any notice or know
ledge of the plaintiff's rights or that he 
was in possession of the property.

Held, that the plaintiff could not have 
specific performance of the agreement as 
against Parker, but should be allowed

to remove the house from the lot if he

In his statement of claim, tlie plain
tiff had asked only for specific performance 
of the agreement, but, under the power 
conferred on the Court by sub-section 
(k) of section 38 of The King's Bench 
Act, and rules 314 and 3Hi as to 
amendment of the pleadings if found 
necessary, the Court, having found the 
defendant Robinson guilty of fraud, 
granted the plaintiff further relief against 
him by ordering him to pay the 
ilaintiff, by way of damages, what lie 
aid paid to Hough on the lot with iti-

Aetion dismissed as against the defend
ants Hough and Parker.

Ih Id, as to costs, that the defendant 
Robinson should be ordered to pay not 
only the plaintiff's costs, but also those 
of his co-defendants directly to them : 
Daniel’s Ch. Hr., 7th ed., p. 9M).

l{wlow v. firent Hrituin Mutual Life 
Assurance Society, (lssl) 17 Ch. 1). tit HI, 
followed.

There were two clauses in the agree
ment providing for cancellation in case 
of default : the first saying that, after 
such default, the vendor might cancel 
with or without notice, the second pro
viding for the manner of giving the notice 
of default.

Ih Id, that the vendor might elect to 
adopt one or other of such modes of can
cellation; that, if lie elected to cancel 
without giving notice, he could not do 
so by a mere operation of his mind, but 
must do something by which he gives 
the purchaser elcarlv to understand that 
lie decides to avoid the contract, and that 
the relation of vendor and purchaser 
no longer exists between them, or do some 
act directly affecting the vendee in his 
position or interest, as, for example, a 
sale to another : McCord v. liar/at, 
(1870) 20 r.C.C.P. 101 ; and on the 
other hand, if he adopts the mode of 
cancellation by notice, he must conform 
strictly to the mode prescribed. Czuack 
v. Parker, 15 M.R. 450.

13. Action by sub-purchaser against 
original vendor Privity of contract.

A purchaser of land from A., whose 
only title to the land is under an agree
ment of purchase from B. the owner, 
may, after default of A. in carrying out 
his contract with B., on notifying B. of 
his interest and tendering the full amount 
owing to him by A., if it be refused,
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maintain an action against both A. and 
B. for specific performance and for an 
order that It. convey to him on payment 
of the amount due under his agreement 
u nh A.

Smith v. Hughes, (1903) 5 O.L.R. 
245 ; Dyer v. PidUney, (1740) Barn, 
it'll.i I lit), and Fenwick v. Hulnuin, (1809)
L. R. 9 E(|. 165, followed.

Dictum of Pehdue, .1 A., in HurtI v. 
Wishard Lungan Co., (1908i IS M.R. 
at p. 387, not followed. Sreinssnn v. 
Jenkins, 21 M.R. 740.

14. Statute of Frauds -Possession.
The land which the defendant agreed 

to purchase from the plaintiff for the sum 
of 8001)0 was subject to mortgages and 
registered judgments for amounts ex
ceeding in the aggregate the sale price, 
and the plaintiff had no means of paying 
them off except out of the purchase 
money and he undertook to negotiate 
with the judgment creditors to get re
leases for less than the sums due to them 
respectively, but he had not, up to the 
commencement of the action, been able 
to get his arrangements for these releases 
definitely concluded. By the agreement 
the defendant was to pay the purchase 
money “ as soon as a loan can be ar
ranged and title fourni satisfactory.” 
The agreement was silent as to when the 
purchaser was to have possession of the 
property and the plaintiff remained in 
possession during the negotiations for 
completion, which lasted about nine 
months.

//(/d, that specific performance of 
the agreement should be refused on the 
following grounds :

(1) The plaintiff had failed to show 
a clear title or his ability to give such a 
title.

(2) Such failure caused such delay in 
the defendant getting possession that 
it would be a great hardship on him to 
enforce the contract, as specific perform
ance is purely a discretionary remedy 
available according to the equities of 
each case : Fry on Specific Performance,

(3) The provision in the agreement 
that the purchase money was to be paid 
“ as soon as a loan can be arranged ” 
was so indefinite, obscure and uncertain 
as to render the contract incapable of 
being the subject of an action for specific 
performance : Am. <fr Eng. Ency., vol. 
xxvi., 137. Major v. Shepherd, 18
M. R. 504.

16. Stipulation that time is to be of 
the essence of the contract Posses
sion as excuse for delaying suit Dam
ages in lieu of specific performance Laches.

1. The variation of an agreement 
for the sale of a lot of land, by a subse
quent conveyance of a part of the lot 
to the purchaser in fee simple, will not 
of itself operate as a rescission of the agree
ment as to the remainder.

2. A stipulation in an agreement of 
sale of land that time shall be considered 
to be of the essence of the contract will 
be treated, in circumstances such as are 
set out in the judgments, and when 
everything goes to show that it was not 
the real intention of the vendor to insist on 
its being strictly carried out, as only 
in the nature of a penalty which a Court 
of Equity should relieve against.

In n Dagenham Dock Co., 11873) 
L.R. 8 ('h. 1022; Loivthir v. Ileaeer,
( 1889) 11 l"h. I). 218, and llipnell v 
Knight, (1835) 1 V. <V C. 101, followed.

3. A purchaser of land under an agree
ment of sale who takes and retains pos
session will not bo barred from taking 
proceedings for specific performance, 
although he delays them for more than 
six years.

4. When specific performance for any 
reason cannot be granted, a plaintiff 
may now be awarded damages in lieu 
thereof as at Common Law, and no 
delay in seeking his remedy, short of 
that imposed by the Statute of Limita
tions, would afford a sufficient defence. 
Harlow v. Williams, hi M.R. 104.

16. Title, transfer of—Contract —Salt 
of land Parlies to action—Costs.

Defendant held two half sections 
of land from the C. 1*. R. Co. under 
interim receipts signed on behalf of the 
Company, acknowledging payment of 
$160 on each, stating the price and ex
pressed to be given “subject to the con
ditions of the Company, and pending 
completion of agreement for the pur
chase of said land.” Plaintiff after
wards agreed to buy defendant's interest 
in the land for $1440 and to assume the 
debt still due to the Company, lie paid 
$720 cash and was to pay the other $720 
in thirty days on receiving assignments 
from the defendant of the agreements 
of sale to be given by the Company. 
When the thirty days expired, defendant 
had not yet procured the agreements 
from the Company, but offered to assign
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ihrm to the plaintiff and hand over in
terim receipts on payment of the money.

llihl, that plaintiff was not hound 
to accept such offer, but was entitled to 
withhold the money until defendant should 
procure the agreements from the Company 
and hand them over with assignments. 
After the receipt of the Company agree
ments defendant refused to carry out 
the sale to the plaintiff and entered into 
an agreement to sell one of the parcels 
to a Mr. Work who was aware of the plain
tiff's claim.

Held, that plaintiff was entitled to 
spécifié performance by defendant of 
the contract of sale between them, and 
that defendant could not rely on his ob
jection that Work had not been made a 
party to the action because he had not 
raised such quest ion by his pleadings. 
One fourth part of the counsel fees that 
would ordinarily have been allowed for 
the trial was ordered to be struck off 
because plaintiff's counsel had unneces
sarily prolonged the trial by neglecting 
to go through the documents relating 
to the ease before the trial and select 
those they wished to use. Brown v. 
Iloare, Hi' M R. 311.

17. Contract for sale of land and 
chattels Misrepresentation by purchaser

Failun of proof hnnudcrinlitij Assign
ment of contract to business rival of mulor

Alb ration of agreement Memorandum 
made before, execution Signature.

The plaintiff and defendant were 
rival ice-dealers in a city \\., who was 
agent for the plaintiff, made an agree
ment with the defendant for the sale 
by the defendant to W of the defendant 
ice-dealer’s plant, consisting of land, 
buildings, a stock of ice, and certain 
chattels used in the business. The 
agreement was reduced to writing and 
executed by W. and the defendant. W. 
assigned all his interest under the agree
ment to the plaintiffs, who sued for specific 
performance. The defendant alleged that 
W. represented to him that lie was act
ing on behalf of a company w hich w as be
ing formed for the purpose of taking over 
all the ice businesses in the city where 
the plaintiff and defendant carried on 
business, and, when asked by the defend
ant if he was acting for the plaintiff, 
replied that lie was acting on behalf of 
a new joint stock company:

Held, upon the evidence, that it was 
not established that the alleged represent
ation was made; but, even if it were, it

would not be material; the defendant 
agreed to sell to W. without imposing 
any restrictions on his right to assign 
tue benefit of the agreement to any per
son he chose; and the defendant would 
have been in no way injured by an as
signment to the plaintiff, even if the re
presentation hail been made.

Nicholson v. Peterson, 18 M. R. lUti, 
followed.

Held, upon the evidence, that the 
organization of a company to which both 
plants would be conveyed was the project 
which both W. and the plaintiff had in 
view when the negotiations were being 
conducted, and that it had to be abandon
ed because of the defendant’s refusal to 
complete the sale.

The defendant also alleged that the 
agreement was materially altered by a 
memorandum written by the defendant 
in a private book of his, and alleged to 
have been signed by the defendant, 
just before the execution of the agreement.

Held, upon the evidence, that the sig
nature to the memorandum was not that 
of W.; and the principal document cor
rectly expressed the agreement of the par-

Ihld, also, that, where there is an 
entire agreement by which a party agrees 
to sell real estate and certain chattels 
to be enjoyed with it, the Court will com
pel specific performance, where the enjoy
ment of the chattels is requisite to the 
enjoyment of the real estate.

Specific performance and other relief 
decreed. Lane v. Iiice, IS W.L.R. 557.

VII. Miscellaneous Cases.

1. Assignee of purchaser Liability 
for costs Registration of eland on title.

The plaintiffs agreed to sell real estate 
to defendant R. who registered his con
tract. Afterwards It. executed a mort
gage upon the land to the defendants 
the (). Bank. The bill was for payment 
and in default rescission. Prior to the 
suit the Bank offered to execute a release 
of their mortgage upon it being tendered 
by the plaintiffs.

Held, that the Bank should pay the 
costs of the suit, the plaintiffs being 
under no obligation to tender a release 
for execution. Hudson's Bay Co. v. 
Ruttan, 1 M R. 330.

2. Constructive notice — Provision 
that purchaser shall accept vendor's title— 
Land subject to lease—Cancellation of
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agreement to purchase—Damages recover
able1 by purchaser.

A clause of the agreement under which 
the plaintiff purchased the land in ques
tion provided that the purchaser should 
accept ih.' vendor's title and the land 
was in fact under lease to a third party 
which -could not be determined in the 
fall of 1900. The defendant’s agent, 
however, in the receipts given for the 
first payment, inserted the words “pos
session according to the existing lease 
in the fall of 1900.”

//< 1<I, that this latter statement ab
solved the plaintiff from further inquiry 
as to the actual terms of the lease under 
the authority of Cox v. Coventon, 31 
Beav. 37S, and constructive notice of 
those terms should not be imputed to 
him.

The plaintiff bought a number of 
horses for the purpose of working the 
farm, which he subsequently had to sell 
at a loss, as he could not get possession 
at the time stipulated for. He also 
bought a quantity of implements for the 
same purpose. It did not appear, how
ever, that the defendant knew that these 
preparations were being made, or of the 
necessity for them, or that such purchases 
were contemplated by the parties at 
the time of the contract.

Held, following Godwin v. Francis, 
L.R. f> C.P. 295, that the purchaser, on 
getting the agreement cancelled, could 
not recover damages for loss caused by 
such purchases. Cairns v. Dunkin, b 
\\ .L.R. 256.

3. Conveyance, preparation of
Duty of vendor to prepare and execute con
veyance at his own ex/wnse.

In this Province, on a sale of land, 
unless it is otherwise provided in the 
agreement, it is the duty of the vendor 
to prepare and execute the conveyance 
at his own expense, and a purchaser may 
maintain his action for breach of the 
contract without tendering a conveyance 
to the vendor for execution.

Sweeney v. Godard, 4 Allen (N.R.) 
300. followed. Dgsart v. Drummond, 7 
M R. 68.

4. Damages for breach of covenant 
to convey land Vendor's lien.

Where a vendor of land has received 
the amount of the purchase price agreed 
on and covenanted to convey with a 
clear title within a time limited, the- pur

chaser may in case of failure to make 
title recover the purchase price paid.

Dart on Vendors and Purchasers, 801, 
and Moyne on Damages, 250, 251, followed.

That the consideration mentioned in 
the deed and acknowledged by the de
fendant to have been received was not 
actually cash, but only lands received 
in exchange at a valuation agreed on, 
makes no difference if such lands have 
actually been conveyed by the plaintiff 
to the defendant, and the plaintiff is 
in such a ease entitled to a lien on the 
lands so conveyed for the amount at 
which they were taken in the proposed 
exchange. ' Snider v. Webster, 20 M.R. 
502.

Affirmed, 45 S.C.R. 290.

6. Option to purchase -Time made 
of essence of contract —Addition of clause, 
giving v< ndor power to cancel if payment 
not made within time fixed.

An offer, though made for valuable 
consideration, to sell and convey land 
on payment of $500 to be made on or 
before a fixed date only gives an option 
to purchase which cannot be exercised 
As of right after the time limited, and 
the addition of a clause providing that, 
if the payment is not then made, the 
vendor shall I mi at liberty to cancel 
the agreement confers no additional 
right u|M>n the proposed purchaser, so 
that the vendor may refuse a tender 
of the money subsequently made, al
though he has given no notice and has 
done no positive act of cancellation. 
Dibbins v. Dibbins, [1S!M>] 2 ('ll. 348 ; 
Weston v. Collins, [18951 11 Jur. N.S. 
190; Waterman v. Hanks, (18911 114 
V.S.R. 394, and Dickinson v. Dodds, 
(1876; 2 Ch. D., 403, followed.

Richards, J. A., dissented, holding 
that the added clause meant that the 
option was to remain open to acceptance 
for a certain term, and thereafter until 
cancelled in some way by the proposed 
vendor. Paterson v. Houghton, 19 M.R. 
168.

6. Redemption— Relief against accel
eration clause in agreement of sale of land— 
Verbal agreement varying written contract.

By agreement dated June 7, 1906, 
the plaintiff sold to tin- defendant 626 
acres of land for $ 17.5(H), $I,(HX) being 
payable on the execution of the agree
ment and the balance in yearly instal-
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incuts with interest. It was provided 
that on default in payment of any instal
ment the whole of the purchase money 
and interest should at once become due 
and payable. Owing to sonic difficulty 
over the title to the property the agree
ment was not completed until November 
8, 1007, when each party got a duplicate 
signed by the other and the defendant 
paid Stt.V, .til) of the £1,000 payable on the 
execution of the agreement. On that date 
there was also past due the second in
stalment of the purchase money and some 
taxes which the defendant had covenanted 
to pay. It was admitted that, prior to 
the completion of the agreement by 
delivery, a verbal agreement was arrived 
at extending the time for payment of the 
second instalment, but the parties differed 
as to the terms of this verbal agreement 
and, as it would contradict the writing, 
the trial .Judge held that it should not be 
given effect to and that the plaintiff 
was not bound by it. The plaintiff 
demanded payment of the full amount 
of the purchase money, claiming that it 
was due by virtue of the acceleration 
clause above quoted. The defendant 
asked that, upon payment of all arrears, 
lie might be relieved from the effect of 
the acceleration clause.

Ill Id, 1. Such a provision in a contract 
is not in the nature of a penalty against 
which equity will relieve.

Wallingford v. Mutual Society, (1880), 
5 AX'. 705, followed.

2. The plaintiff, by completing the 
agreement, waived hi< right to call in 
I lie full balance of the purchase price, 
because at that date the agreement 
was, so far as the past due payments 
were concerned, impossible of perform-

3. For that reason, and also because 
the plaintiff had made default in carrying 
out a term of the agreement by which lie 
was to place a mortgage of £10,000 on 
the property for a live years’ term, 
the defendant was entitled*to the relief 
prayed for. Vos per v. Aubert, Is MR. 
17.

7. Right to recover money paid 
under cancelled agreement /{< scission 
of contract Cancellation under provisions 
of agreement.

After making some payments to the 
defendant on account of the purchase 
of land under an agreement, the plaintiff 
discovered that he had made a bad bar

gain and repudiated and abandoned 
the contract, which the defuidant then 
cancelled under the provisions thereof.

Held, that the plaintiff, having failed 
in his claim for damages in deceit founded 
on alleged misrepresentations of the 
defendant in making the sale, could not 
recover as an alternative the moneys 
he had paid on account of the purchase. 
Kerf not v. Yen, 20 M.R. 12U.

8. Sale under order of Court—Pos
session Effect of taking—Ex parte order.

This was an application, under Rules 
t)Sf) and ti'Jl of The Queen's Bench Act, 
1805, for an order to issue execution 
against David Milne, who had, in .Sept
ember, 1800, made a written offer for the 
purchase ot the property in question 
in this action at $2,700 cash—after an 
abortive sale by auction. The offer 
contained a stipulation for a clear deed. 
Milne went into possession pending the 
completion of the title and made some 
alterations in the buildings. (Ireat delays 
occurred in completing the title, and the 
purchaser, after having several times re
quested the vendor to make the title good, 
finally, on the 30th August, 1807, notified 
the vendor’s solicitors that, unless title 
was made to him within two weeks 
from that date, the o .or should be con
sidered as withdrawn, and that he would 
have nothing more to do in the matter. 
Two weeks afterwards the purchaser 
accordingly gave up possession of the pro
perty and returned the key. The vendor's 
solicitors, however, procured a report 
from the Master, dated 18th September, 
181)7, approving of the sale to Milne, 
and on 2Uth September, an order ex 
parte from the Chief Justice dispensing 
with payment into court of the purchase 
money, and that the payment be made to 
the Imperial Loan and Investment Com
pany, mortgagees, within ten days after 
service of a copy of the order, and upon 
the purchaser receiving a conveyance 
of the property. No conveyance had 
been tendered to the purchaser before 
this application; but it appeared that, 
on being served with a copy of the order, 
he stati'il that he had withdrawn his 
offer and given up possession of the pro
perty, and would have nothing more to 
do with the matter.

Held, that, while the order of the Chief 
Justice remained in force, it must be 
obeyed, although, if all the circumstances 
had been made known to him, he might
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have refused it; and that the purchaser 
must pay the purchase money into court 
within two weeks, and, in default, that 
the order for execution should go.

Held, also, that the purchaser had not 
lost his right to call for a good title by 
going into (Htsscssion, and that there 
should be a reference to the Master as 
to the title.

No costs of the application were allowed. 
Currie v. Rapid CU 7 Farmers' F levator Co.,
12 M.R. 105.

9. Statute of Frauds -Memorandum 
of agreement—Signature of jHtrly charged 
or his agent—Tender of conveyance.

1. An agent to purchase or sell land 
need not be authorized in writing in order 
to bind his principal. It is sufficient, 
under the Statute of Frauds, if the agent, 
though authorized only bv parol, has 
signed an agreement in writing so as to 
satisfy the statute.

2. The writing of the purchaser's 
name near the beginning of a wiitten 
agreement of sale, prepared by a solicitor 
under the instructions of the purchaser’s 
duly authorized agent may be a sufficient 
signature by the defendant’s agent within 
the meaning of the statute, although 
the agreement is signed by the vendor

McMillan v. Bentley, (1869) lti (Jr. 
387; Frans v. //«wire, (1892) 1 (/. R. 593, 
and Schneider v. .Vorris, (1814) 2 M. <Sc S. 
286, followed.

it. When the purchaser has formally 
refused to carry out the purchase, it 
is not necessary for the vendor to tender a 
conveyance of the land before commenc
ing an action to recover the purchase 
money.

Illustration of correspondence ami docu
ments together constituting a memoran
dum in writing sufficient to satisfy the 
Statute of Frauds in a case of a sale of 
land. Mc Hernie v. Mills, 10 MR 270.

10. Time, whether of the essence 
of the contract -Agreement to purchase 
on fixed date at option of vendor.

In consideration of the plaintiff pur
chasing an interest in certain lands and 
paying 8ôtM) on account, the defendant 
signed an agreement that he would pur
chase the plaintiff's interest for the sum 
of $000, if the latter desired to dispose 
of it on the first day of December, 1907 
That day was on a Sunday and the plain
tiff was away from home until the 4th

day of December, when he at once notified 
the defendant that he wanted the agree
ment carried out. The defendant did 
not then repudiate the agreement, but 
asked the plaintiff to call again, saying 
that he had not the money just then, 
lie afterwards refused to carr> out tin- 
agreement and claimed that the plaintiff 
was bound to come on t he very day 
fixed by the contract.

Held, that tin* circumstances showed 
that it was never intended that tin e was 
to be of the essence of the contract, that 
the plaintiff had made his demand within 
a reasonable time, and that he was en
titled to a verdict for tin- $000 and costs. 
//«// v. Howe, 19 M R 708.

11. Vendors unable to make title
Bona fides— Pleading— Amendment—Dam
ages

Where a vendor of land has sold in 
good faith, but cannot make title, he is 
liable only for a return of the money paid 
to him on tin* purchase and for the pur
chaser’s costs of investigating the title.

Flureau v. Thornhill, 2 W. HI. 1078, 
and Bain v. Fothergill, L.R. 7 11. L. 158, 
followed.

Such defence should, however, he plead
ed to a claim for damages for the breach 
of contract to sell, though, in a proper 
case, the defendant may, at the trial, 
be allowed to introduce it by way of 
amendment to his pleading. Moody v. 
McDonald, 4 W.L.R. 303.

12. Warranty of title -Sale and as
signment of the right and interest of a pur- 
chaser under an agreement of sale from the 
owner—Damages.

The plaintiff sold and conveyed a pro
perty to the defendant and accepted 
from the latter, as payment of $400 of 
the purchase money, an assignment of 
all tin* right and interest of the defendant 
in certain lots which lie held under an 
agreement of sale to him from A. A.'a 
title to the lots was only under another 
agreement of sale from the owner who, 
in fact, had cancelled the sale to A. before 
the defendant assigned to this plaintiff, 
but the defendant was not aware of this.

Held, that the defendant had impliedly 
represented that he had an equity or 
inter st in the said lots, whereas in fact 
he h d none at the time of the assign
ment, though he honestly believed he 
had, and that he was liable to the plain-
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tiff in damages for tho $450, Graham v.
Dremen, 9 W .L.R. 641.

Sec Agreement for Sale of Land, 2.
— Church Lands Act, 1.
— Contract, XV, 1, 6.
— Covenant, 2.
— Equitable Assignment, 2.
— Jurisdiction, 4.
— Mechanic’s Lien, IV, 2.
— Misrepresentation, III, 3; V, 1.

- ( hvNERsmr of Crops.
— Principal and Agent, 1, 5.
— Registered Judgment, 5.
— Statute of Frauds.

VENDOR S LIEN.

See Frai du lent Conveyance, 20.
— Indians, 1.
— Mechanic’s Lien, IV, 1; VI, 2.
— Vendor and Purchaser, 111, 2;

MI, 4.

VENUE.

See County Court, II, 2.

VENUE, CHANGE OF

See Security for Costs, VII, 2.

VERBAL AGREEMENT.

See Statute of Frauds, 4.

VERBAL AGREEMENT TO VARY 
WRITTEN CONTRACT.

See Vendor and Purchaser, VII, 6.

VERDICT OF JURY.

1. Costs - New trial.
The jury at the trial of an action has 

nothing to do with costs and, if they bring 
in a verdict clearly stated to he for 
damages and costs, which is accepted 
and acted upon by the Judge, the judg
ment should be set aside and a new trial 
ordered.

/We v. Whitcomb, (1862) 12 C.B, 
N.S. 770, and Kelly v. Sherlock, (1866) 
L.R. l Q.B. 091, followed.

Costs are now entirely in the discretion 
of the trial Judge, no matter what is 
the amount of the verdict for the plain
tiff.

Shillinglaw v Whittier, (1909) 19 M R. 
149, followed. Davis v. Wright, 21 M.R. 
716.

2. Motion to set aside Questions oj 
fact

Ilehl, the Court will not interfere with 
the finding of a jury, and reverse it, 
unless the verdict is perverse, or clearly 
and evidently against the weight of 
evidence, or when the jury has been mis
directed by the Judge. Maddill v. Kelly, 
1 M.R. 280.

3. Special jury—Verdict of nine or 
more.

Held, that section 29 of chapter 31, 
Con. Stat. Man., applied both to special 
and common juries, and that the verdict 
of nine or more jurors is. in either ease, 
sufficient. Robertson v. McMeans, 1 M.R. 
34S.

See Banks and Banking, 6.
— Damages, 2, 3.
— Lord Campbell’s Act, 3.
— Malicious Prosecution, 2.

VETERINARY SURGEON.

See Conviction, 5.

VOID CONTRACT.

See Weights and Measures Act, 2.

VOID OR VOIDABLE ACTS.

See Infant, 1.

VOID PROCEEDINGS.

See Practice, XX, A, 2.
— Replevin. 4.
— Sale of Land for Taxes. Ill, 2, 3;

VI, 4; IX, 2, 3.
— Setting Aside Proceedings.
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VOLUNTARY CONVEYANCE.

Husband and wife — Fraudulent 
conveyance — Resulting trust.

The plaintiff caused the land in question 
to be conveyed to his wife, the defendant, 
and registered the deed without her 
knowledge. His motive was to avoid 
payment of an anticipated daim against

Held, that he could not succeed in an 
action to compel her to re-convey the 
land to him.

Curtis v. Price, (1806) 12 Ves. 106, and 
Roberts v. Roberts, (1819) 2 B. & Aid. 
307, followed.

Childers v. Chillers, (1819) 1 De G.
6 J. 4SI, andHaiçh v. Kaye, (1872) L.R.
7 Ch. 409, distinguished. McAulcy v. 
McAidey, 18 M.R. 644.

Sec Fraudulent Conveyance, 15.

VOLUNTARY PAYMENT.

See Administration, 7.
— Chose in Action, 1.
— Weights and Measures Act, 1.

VOLUNTARY SETTLEMENT.

See Fraudulent Conveyance, 22.

VOTERS' LIST.

See Criminal Law, XVII, 12. 
— Prohibition, III, 3.

WAGES.

1. Act respecting Assignments of 
Wages or Salaries to be earned in the 
Future, 9 Edw. VII, c. 2—Earnings of 
man employed to work with his own team 
at a rate per day, whether wages or not— 
Meaning of word.

Wages are the personal earnings of 
laborers and artisans, and it is an essen
tial ingredient in wages that the personal 
services of the laborer or artisan must 
not only be rendered but must have been

contemplated as such in the contract. 
Where, therefore, the defendant, owning 
two teams of horses, was employed to 
haul gravel at a rate per team per day 
and hired another man to drive one of 
the teams for him, the earnings of the 
defendant for the work were held not 
to be wages, within the meaning of the 
Act respecting Assignments of Wages 
or Salaries to be earned in the Future, 
9 Edw. VII, c. 2, and an assignment 
by the defendant to the claimant of such 
earnings, although part had not yet been 
earned, did not come within the said Act 
and \vas held to be valid as against a 
garnishing order subsequently served by 
the plaintiff.

Ingram v. liâmes, (1854) 20 L.J.Q.B. 
319, followed. Coupez v. Lear. Hubbard, 
Claimant ; Winnipeg Electric Ry. Co., 
Garnishees. 20 M.U. 238.

2. Builders' and Workmen’s Act, 
R.S.M. 1902, c. 14, ss. 2, 3, 4 -Priority 
of wages over garnishing and other orders.

Section 4 of The Builders’ and Work
men’s Act, R.S.M. 1902, c. 14, making 
a proprietor directly liable for payment 
of the wages of workmen employed by 
a contractor doing any work for him, 
effects what may be termed a statutory 
assignment to the workmen, to the amount 
of their unpaid wages, of the moneys 
payable by the proprietor to the contract
or, so that the workmen are entitled to 
priority over the claims of creditors 
holding garnishing or other orders against 
the proprietor in respect of such moneys, 
and Bucn creditors are entitled to be paid 
out of any balance in the order in which 
notices of their several claims were given 
to the proprietor.

In such case it makes no difference 
that the proprietor has made a payment 
to the contractor which diminishes the 
amount available for such other creditors. 
Itryson v. Municiixility of Rosser, 18 
M R. 658.

See Company, IV, 8.
— CONTB v'T. XV, 2.
— Master and Servant, III.
— Municipality, VII, 9.
— Winding-up, IV, 3.

WAGES, PRIORITY OF

See Builders’ and Workmen’s Act.
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WAIVER.

Sec Accident Insurance, 2.
— Arbitration and Award, 9.

Bills and Notes, 11; VIII, 13; X, 4.
— Building Contract, 0.
— Certiorari, 3.
— Company, IV, 10, 14.
— Constitutional Law, 14.
— Contract, XIV, 1, 2.

< "I M V ( 'oner, 1, 13.
— Duress, 1.
— Evidence on Commission, 1,9.
— Expropriation of Land, 3.
— Eire Insurance, ft.
— Foreign Judgment, 11.
— Garnishment, IV, 1.
— Landlord and Tenant, V, 2.
— Liquor License Act, N.
— Mechanic's Lien, IX.
— Misrepresentation, IV, 2.

Frai hue, II, 1; 111, 4; V, 1: VII, 2;
XXII, 1; XXIII, 2; XXVIII, 27.

— Principal and Surety, 3.
— Prohibition, I, 3, 5.
— Security i or Costs, X, 7, 9.
— Staying Proceedings, 11, 3.
— Vendor and Purchaser, I, 2; IV, 3,

5, S, 10; MI, 0.

WANT OF EQUITY.

Sec Pleading, VI, 1.

WANT OF MERITS.

See Practice, XX, B, 3, 7.

WAREHOUSEMAN.

See Company, 11, 1.
Sale of (loons, II, 3. 
Railways, II, 2, 3; III, 3.

WAREHOUSE RECEIPT

Bank Act, ss. 64, 68, 74, 76 Assign
ment of good* under form in Schedule 
C to the Hank Act - Substitution of other 
goods for those described—Purchase for 
value without notice.

One A., a wholesale purchaser and shi|>- 
per of dead slock and the products there
of, obtained several advances of money 
from the de 3 on the security of
assignments of certain hog products in 
the form in Schedule C to the Bank Act; 
and agreed with the manager of the 
Bank to ticket the goods so as to identify 
them, and not to sell the goods. He then 
set apart certain of the goods as belong
ing to the defendants, and placed tickets 
over them to indicate this, but afterwards 
he sold all these goods in the ordinary 
course of business and substituted other 
goods of a like character in their place, 
placing the same tickets upon them. 
Subsequently, the plaintiffs, as security 
for a then pre-existing debt due them 
from A., obtained an assignment of the 
same kind as the defendants had taken, 
covering inter alia 10,0011 lbs. of bacon, 
but no appropriation of any particular 
bacon as hypothecated to the plaintiffs 
was made until seven weeks Inter,
when, at the instance of an officer of 
the plaintiffs, A. set apart 10,000 lbs. 
of bacon out of the pile which had been 
appropriated to the defendants in the 
manner above described, and this quan
tity was ticketed with the name of the 
plaintiff Bank, the defendants’ tickets 
being removed. Shortly afterwards A. 
absconded, and the defendants took 
possession of this 10,000 lbs. of bacon 
under their securities.

Held, that they were entitled to hold 
it against the plaintiffs.

Held, also, that, notwithstanding the 
language of s. 75 of the Bank Act, a Bank 
may take securities of the kind provided 
for by s. 74, even for pre-existing debts, 
as the general provisions of s. ON should 
not be held to be restricted by the lan
guage of s. 75 so as to prevent it. La 
/langue d' Ilochelaga v. M< rehauts' Ilank, 
10 M R. 301

WARRANT OF COMMITMENT.

See Criminal Law, > III, 5; XVI. 
— Extradition, N.

WARRANT OF DISTRESS.

See Public Officer.

5

B1A
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WARRANTY.

1. Action on, previous to payment
of purchase price Measure of damages 
—Misjoinder of plaintiff.

Action upon a warranty given on 
sale of second hand machinery “good 
for twelve months with proper care.” 
The action was brought in the name of 
two persons, to one only of whom the 
warranty hud been given.

Held, 1. That, no objection to the frame 
of the suit having been taken at the trial, 
the Court in Term had power to give 
judgment for the proper plaintiff.

2. That damages could be recovered 
for a breach of the warranty, notwith
standing that the purchase money had 
not been paid, promissory notes having 
been given for the amount. Church 
v. Abdl, 1 s. ( ' R. 142, distinguished.

3 The measure of damages was the 
sum which, at the time of the sale, it 
would have been necessary to expend 
in order to remove any defect which con
stituted a breach of the warranty. Cook 
v. Thomas, ti M.R. 286.

2. Conditional Sale of Goods —Sale 
of goods — Agreement for — Action for 
breach of—Hrofieriy passing—Damages— 
Measure of—Bailment.

Plaintiff sued in a County Court upon 
a promissory note given to him by de
fendant upon an agreement for the sale 
of a horse.

A condition of the agreement was that 
the property was not to pass to defendant 
until payment. Defendant filed a counter 
claim for breach of an alleged warranty 
that the horse was sound. The horse 
was delivered to defendant and used by 
him for some time, but died before mat
urity of the note from a cause not con
nected with the unsound ness complained 
of. At the trial, the Jury found that 
there was a warranty, that the horse 
was unsound, and that the difference in 
value between the horse as it was, when 
delivered, and it would have been if 
sound, was $90, for which amount a 
verdict was entered for defendant on 
the counter claim.

The plaintiff appealed to the Court 
of Queen's Bench.

Held, 1. That the consideration for 
the note was in part the bailment, and 
in part the promise of the vendor to sell.

2. That an action lay for the breach 
of warranty, and that the purchaser 
should recover as general damages, for

the period of the bailment and for the 
proposed sale together, the same amount 
as if there were an immediate sale.

3. That the right of action for the 
breach of warranty arose at once, gust 
as in the case of an absolute sale of a 
specific chattel

Frye v. Milligan, 10 O. It. 509 and 
Tomlinson v. Morris, 12 < >. R. mi, not 
followed. Co inland v. Hamilton, 9 M.R.
113.

3. Damages —Measure of damages— 
Evidence to prove liability for commission 
—Breach of warranty.

Action to recover the price of a thresh
ing outfit, consisting of a new separator 
and a second-hand engine, sold to the 
defendant. The engine had been war
rant <ul to he in first-class repair and in 
good running order. The trial Judge 
found as a fact that it was not in first- 
class repair when delivered to the de
fendant, but that he nevertheless accepted 
it.

The chief question to be decided, 
therefore, was the amount of damages 
to be allowed for the breach of warranty. 
The defendant discovered nearly all of the 
defects complained of before he started 
using the machine and the others almost 
at once after starting; but, instead of 
proceeding at once to have the missing 
parts supplied, he continued to operate 
the machine in its defective, condition 
without complaining to the plaintiff 
of anything but the friction.

Held, following Crompton v. Hoffman, 
(1903 ) 5 O.L.R. 554, that there could be 
no recovery for damage which might have 
been prevented by reasonable efforts 
on the defendant’s part. The defendant 
was bound, as soon as he discovered the 
defects complained of, to take the neces
sary steps to remedy them, and could 
not recover anything for damages beyond 
what he would have sustained had he 
pursued that course.

The measure of the defendant’s damage 
is the amount that it would have cost 
to put the engine in the condition it was 
warranted to be in, plus his loss of profits 
or from delays during the time that would 
necessarily elapse before these repairs 
could be made had he acted promptly 
after discovering them.

On defendant's default in payment 
the plaintiff had repossessed and resold 
the outfit and sought to deduct from the 
proceeds of the sale the sum of $250, 
which he said he hail had to pay by way
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of commission on the resale. There was 
no evidence that the sale had been made 
through an agent or, if it was, what the 
proper commission should be.

Held, that the plaintiff had not suffi
ciently established his right to charge 
such commission against the defendant 
and that it should not be allowed to him. 
Mawhinney v. Par Icons, 17 M.R. 184.

4. Description of goods -Sale of goods 
—Contract for work and material*.

The plaintiffs submitted a written 
proposal to defendant to supply and erect 
in operating order in the basement of 
defendant’s theatre, on foundations sup
plied by defendant, an engine, generator 
and switchboard for a sum mentioned. 
I'he proposal embodied specifications for 
the .ngine describing an “ideal” engine 
in language evidently that of the manu
facturers as follows: “The Ideal engine 
is particularly adapted to direct connected 
work on account of its perfect balance, 
quiet running.” The proposal was ac
cepted by defendant w ho had pr viously 
selected the kind of engine he wanted 
from a number of different kinds men
tioned in the preliminary discussions. The 
plaintiffs performed the contract, but 
the engine could not be made to run 
quietly enough to satisfy the defendant 
as the noise was heard in the auditorium

Held, that the bargain was not a sale 
of goods but a contract for work and mat
erials and that there was no warrantv 
that the engine would be “quiet running1' 
but only a recommendation of the type 
of engine chosen for the work required.

The clause was general in its terms 
and had not in view any particular use 
of the engine.

Chalmers v. Harding, (1808) 17 L. T. 
571, followed. Allis, Chalmers, Bullock 
v. Walker, 21 M R. 770.

6. Fraudulent representations —
Promissory note—Counterclaim—Principal 
awl surety — Damages for Itreach of war
ranty—Consolidation of cross actions— 
Set-off of verdicts.

1. It is no defence to an action on a 
promissory note that it was given for 
the price of an article sold by the payee 
to the maker with a warranty which has 
been broken, unless the vendor was guilty 
of a fraudulent or reckless mi-represen
tation in making the sale; the maker’s 
proper remedy being either to counter

claim or bring a cross action for damages 
for the breach of warranty.

2 A party who has signed such a note 
as surety for the maker may, if sued along 
with the maker, set off against the plain
tiff any damages which the maker would 
be entitled to recover against him for 
the breach of warranty.

Becherraise v. Lewis, (1872) L.lt. 7 
C.P. 372, followed.

When the maker of the note brought 
a cross action for the breach of warranty, 
instead of counterclaiming in the action 
brought against him, and recovered a 
verdict for damages exceeding the amount 
due on the note, the two actions, having 
been tried together, were consolidated, 
one verdict was set off against the other, 
and final judgment ordered to be entered 
in the consolidated action in favor of the 
maker of the note for the difference only 
Illustration of the proper assessment 
of damages for breach of a warranty that 
a stallion sold was a sixty per cent, foal 
getter. La Flèche v. Bernardin, Bernardin 
v. La Fléché, 21 M.R. 3LY

Appealed.

See Contract, III, 1; XII, 1; XIV, 2.
— Misrepresentation, IV, 4.
— Principal and Agent, I, fl, 7.
— Sale of Goods, IV, 1; V; VI, 1.

WARRANTY OF AUTHORITY.

See Parties to Action, 5.
— Principal and Agent, V, G.

WARRANTY OF TITLE.

See Covenant, 1.
— Evidence, 15, 17.
— Sale of Land for Taxes, I, 2.
— Vendor and Purchaser, VII, 12.

WARRANTY OF TITLE TO GOODS.

See Banks and Banking, 7.
— Hay.

WASTE.

See Mortgagor and Mortgagee, VI, 10.
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WATERCOURSE.

Drainage—Right to obstruct flow of

A watercourse consists of bed, banks 
and water and, while the flow of the water 
need not be continuous or constant, 
the bed and banks must be defined and 
distinct enough to form a channel or 
course that can be seen as a permanent 
landmark on the ground.

The plaintiff’s claim was that a water
course ran through her land into and across 
the defendant’s land, and that for some 
years past the defendant had obstructed 
the flow of water in this watercourse 
by building a dvke or embankment across 
it on his own land, the effect of which 
had been to throw the water back upon 
and overflow the plaintiff’s land.

According to the evidence, what the 
plaintiff claimed to be a watercourse was 
merely a depression in the surface of the 
country extending through the plaintiff's 
land, crossing into the defendant’s land 
and continuing through it until it reached 
a slough or gully which finally emptied 
into Long Lake There was no continuous 
flow of water through this depression, 
but every spring the rain and melted snow 
from the lands south and west of the plain
tiff's land and from the higher parts of her 
own land flow or drain into it and, cover
ing it to a depth of six inches or more 
according to the season, gradually pass 
off, in the absence of obstruction, across 
the defendant's land into the slough. 
In the high water there is a perceptible 
northerly current for a few da vs, and the 
height of the water on the slope of the 
depression ami the general course of its 
flow are defined by the rubbish deposited 
along the edge of the current, but the posi
tion of this line of rubbish varies from 
year to year, according to the height of the 
water. Apart from this, there was no 
evidence of the existence of any banks 
or edges of a channel through which the 
water flowed, and in some years the plain
tiff had cultivated portions of this de
pression right up to her western line.

Held, that there was no watercourse 
which plaintiff had any right to have 
kept free and clear of obstruction for the 
benefit of her land, and that her action 
must be dismissed with costs

An occupant or owner of land has no 
right to drain into his neighbor’s land 
the surface water from his own land 
not flowing in a defined channel, and the 
rule of the Civil law, that the lower

of two. adjoining estates owes a servitude 
to the upper to receive the natural drain
age, does not apply in this Province.

Williams v. Richards, (1893) 23" O.R. 
651, and Ostrom v. Sills, (1897) 24 A. It. 
520, followed. Wilton v. Murray, 12 
M.R. 35.

WAY OF NECESSITY.

Right of way—Parol grant of right of 
way -Easement by prescription—Construc
tive notice.

The plaintiff’s claim was for damages 
for trespass and an injunction to prevent 
defendant from exercising an alleged 
right to cross the plaintiff’s land in going 
from his farm to the travelled road. 
The two parcels of land were separated 
by at least half a mile, but evidence 
was given to show that in the year 1875 
the plaintiff’s predecessor in title had, 
as part of an agreement for an exchange 
of the two parcels with the defendant, 
promised verbally to allow the latter 
the right to cross the parcel in question 
and that the defendant had exercised 
this right for four or five years. His 
user of the way, however, ceased after 
that for six or seven years until, about 
1886 or 1887, he commenced to use the 
trail over the plaintiff's land at times 
for heavy loads ; but in 1892 the defend- 
dant himself built a fence without any 
gate right across the very trail which he 
claimed the right to use and betw<>en the 
plaintiff's land and a parcel on the east 
of it which the defendant had in the mean
time acquired. There was no evidence 
to show that the plaintiff whim he acquired 
the land had any notice of the alleged 
agreement for a right of way.

Held, (1) That the intermittent use 
by the defendant of a convenient old 
trail was not sufficient t<> affect tin- plain
tiff with constructive notice of the alleged 
agreement.

(2) That defendant was not entitled 
to use the trail as a way of necessity 
notwithstanding that there were natural 
obstacles to his reaching the travelled 
highway by any other road.

(3) That there was no such contin
uous enjoyment of the way as is necessary 
to establish an casement by prescription 
under 2 & 3 Wm. 4, c. 71, s. 2.

Carr v. Foster, (1842) 3 Q.B. 581, and 
Hollins v. Verney, (1884) 13 Q.B.I). 308, 
followed.
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(1) That the evidence was not suffi- 
cinit to establish a definite agreement 
for a.perpetual right of way or to warrant 
the interference of a Court of equity by 
way of specific performance, as the agree
ment was made when the country was 
sparsely settled and the road allowances 
were not expected to lx* speedily made 
passable, and the passage across the 
intervening land not owned by either 
party might have been shut off at any 
time. IIuddlestone v. Lon, 13 M.R. 432.

WEDDING PRESENTS.

See Alimony, 5.

WEIGHT OF EVIDENCE.
See Libel, 5.
— New Trial, 2, 0.

WEIGHTS AND MEASURES ACT.
1. Burden of proof of illegality

Voluntary -payment of pria: of threshiny 
ascertained in violation of Weights and 
Measures Act —Appropriation of payments.

Appeal from a County Court.
The chief part of the plaintiff's claim 

was for the price of threshing oats and 
wheat for defendant and the defence was 
that the quantities were ascertained in 
a manner prohibited by the Weights 
and Measures Act, R.S.C. 1886, c. 104, 
and that therefore the plaintiff could 
not recover.

It appeared from the evidence that 
the oats threshed had been measured 
by the bag, but it also appeared from a 
statement rendered to plaintiff by de
fendant that he had credited plaintiff 
with the amount of his account for 
threshing the oats and charged plaintiff 
with certain items dated prior to any 
other credit to plaintiff and amounting 
to about the same as the price of threshing 
the oats.

Held, following the rule in Clayton's 
Case, (1816) 1 Mer. 610, that defendant 
had appropriated the amount of his 
said charges in settlement of the price 
of threshing the oats, and, following 
Hughes v. Chambers, 14 M.R. 163, that 
he could not now set off .such amount 
against the price of threshing the wheat.

As to the threshing of the wheat, the 
bargain was that defendant was to pay 
by car measurement if it was clean, if not,

then by bag measurement, neither of 
which modes would be legal under the 
statute ; but defendant in the statement 
rendered to plaintiff had credited him 
with the threshing of 4,597.20 bushels 
of wheat at 5J cents, per bushel. The 
defendant gave no evidence, and there 
was no express testimony, that the wheat 
had been measured by the bag, but the 
trial Judge held that the proper infer
ence was that the measurement had 
been by the bag, and he dismissed the 
plaintiff’s claim.

Held, following 11 anbury v. Chambers, 
10 M.R. 167, that the trial Judge was 
not bound to draw such inference in a 
case where it would enable defendant 
to evade payment of an honest claim ; 
that, as there was no conflict of testimony, 
the appellate Judge was free to follow 
his own views us to the conclusions to 
be drawn from the evidence, that the 
defence raised should not prevail without 
strict proof of a violation of tin* Act, 
and that there was no such proof in this 
case. Fox v. Allen, 14 M.lt. 358.

2. Measuring grain in bags—Void
contract.

The plaintiff contracted with the de
fendant to thresh his grain at a price 
per bushel. At the threshing the threshed 
grain was run into bags, each supposed 
to contain two bushels, and the quantity 
was estimated by the number of bags. 
It was not ascertained either by measur
ing with a Dominion Standard Measure 
or by weighing. Section 21 of The 
Weights and Measures Act, c. 104, 
R.8.C. 1886, provicies that “Every con
tract bargain.............or dealing made or
had in Canada in respect of any work . . .
which has been or is to be done.............
... or agreed for by weight or measure, 
shall be deemed to be made and had 
according to one of the Dominion weights 
or measures ascertained by this Act . . 
..... and if not so made or had shall 
be void, except when made according 
to the metric system."

Held, that under this enactment the 
plaintiff could not recover anything for 
the work he had done*.

Manitoba Electric it* Has Light Co. v. 
Gerrie, 4 M.R. 210, followed. Macdonald 
v. Corrigal, 9 M.R. 284.

Distinguished, Ferris v. C.N.R. 15 
M.R. 134.

See Chose in Action, 1.
— Pleading, I, 2.
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WHEN PROPERTY PASSES.

Sec County Court, II, 4.
— Fi. Fa. Goods, 4.
— Sale of Goods, IV, 4.

WILL.

1. Construction ok.

111. Miscellaneous Cases.

I. Construction of.

1. Charge on estate Application of 
renin upon mortgage—1 m/trovemerit* under 
mistake of Idle.

A t<*stutor appointed executors "direct
ing my said executors to pay all my 
"ust debts and funeral expenses and the 
egaeies hereinafter given out of my es
tate." In a subsequent part of the 
will it was provided that, ‘after paying 
off my said debts and funeral expenses, 
1 give and bequeath to my daughter M. 
the sum of $'>000 to be paid to her at the 
age of 21 years by my executors and 1 
give to my wife all my real estate whatso
ever and wheresoever and all my chattels 
and household furniture with the excep
tion of the above named legacy.” “And 
also my executors to educate and provide 
all necessaries for said child (M.) from my 
estate until she is 21 years of age over 
and above the §5000 above mentioned.”

The plaintiffs had a mortgage upon 
part of the real estate of the testator. 
After his death they loaned the widow 
a further sum for the purpose of erecting 
buildings upon it. After default they 
took possession under the first mortgage 
and appropriated the rents to its payment. 
Upon a bill to foreclose the second mort
gage,

Held, 1. That the legacy and provision 
for maintenance and education were 
a charge upon the real estate.

2. That the plaintiffs were not entitled 
to priority over these charges either upon 
the ground of mistake in title, or because 
the Court would have sanctioned the loan 
on behalf of the infant if applied to at 
the time.

3. The plaintiffs could not be permitted 
to change the application of the rents 
to the reduction of the second mortgage. 
Confederation Life .4««. v. Moore, 6 M.R. 
162.

1234

2. Gift of residue to executors, 
whether absolute or in trust.

A testator devised and bequeathed 
all his property to two executors and 
trustees “in trust’ to pay debts and cer
tain legacies, and invest the residue and 
pay the net annual income to his widow 
during her life, lie then gave certain 
legacies and dis|K>sed of the residue 
as follows: “subject to the foregoing 
trusts in favor of my said wife and the 
payment of my funeral and testamentary 
expenses, debts and legacies and directions 
as aforesaid, 1 give all my lands, chattels 
real, real and personal estate unto my 
trustees to be applied and disposed of as 
to them, in their uncontrolled and abso
lute discretion, shall seem fit."

Ilebl, that under the above clause 
the trustees hud no absolute disposing 
power over the residuary estate, but held 
it in trust. He Magnus Brown, 8 M.R. 
391.

3. Precatory trust —Proceeds of sale 
of right to subscribe for new shares in cor
poration, whether capital or income.

Application by the executors of the 
will of William Walton for advice and 
directions under section 42 of The Mani
toba Trustee Act, RS.M. 1902, c. 170 
The deceased owned 52 shares of the 
common stock of the Canadian Pacific 
Railway Company and, after h:s death, 
his executors were given the right to sub
scribe for a certain number of shares of 
new stock issued by the Company at 
125. They sold this right for the sum of 
$511.42.

The will cont ained the following request1
“I bequeath to each of my sons William, 

Thomas and Percy one third of my stock 
or shares in the Canadian Pacific Railway 
Company, the share of each to be trans
ferred in the books of the Company to 
each of my said legatees. My wish and 
desire, however, is that, though each of 
my said three sons shall have had such 
shares so transferred to them as afore
said, they shall not dispose of them but 
only the income derived therefrom shall 
be expended by them respectively, and 
that, upon the death of each of them, 
his share shall be disposed of and the pro
ceeds thereof divided equally amongst 
all my grandchildren ami, in the event 
of my son Percy dying and not leaving 
lawful issue, his share shall be sold and 
apportioned amongst my grandchildren 
us aforesaid."
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Held, (1) That the will should be con
strued its creating a precatory trust of 
tin- shares in favor of the grandchildren, 
allowing the legatees only the income 
during their lives, and that the executors 
would not be justified in transferring the 
shares absolutely to the three sons.

In re. Hamilton, 11895) 2 Ch. 371); In 
re Williams, [1S97) 2 Ch. 12, and In 
reOUlJiehl, 11904) l Ch. 549, distinguished.

(2) The proceeds of the side of the right 
should be treated its an addition to the 
capital and not as income, and the leg
atees were only entitled to the income 
to be derived therefrom. lie Walton 
Eutnle, 20 M.lt. 686.

4. Words of absolute gift to A. fol
lowed by direction that after death 
of A, on the happening of a certain 
event, the property be equally divided 
between B. and C.—Transfer under 
Heal Property Act.

Appeid from the refusal of the District 
Registrar to register a transfer of land 
under The Red Property Act from the 
testator's widow in her capacity of exe
cutrix to herself individually in fee simple.

Testator by his will, after using words 
which imported an absolute gift of all 
his property to his widow, proceeded to 
direct that, upon the happening of a certain 
contingency, after the death of his widow, 
the property be divided equally between 
two named classes of persons. That 
contingency might still happen.

IIAd, that the District Registrar was 
iustified in refusing to register the trans- 
fet. AY Simon, 19 M.R. 480.

II. IjKOACY.

1. Specific or pecuniary legacy -
Conversion -Interest —Capital or income.

In a will there was the following bo 
uest:—"1 bequeath to my dear wife 
arah the interest on £1,000, out of the 

moneys invested by me in the Montreal 
Bank in Canada, to be annually paid to 
her by my executors hereinafter mentioned, 
and for her sole use and benefit during 
her life, and at her death the above 
£1,000 to be equally divided among 
all my children surviving, share and share

At his death the testator was possessed 
of a considerable number of shares 
in the capital stock of the bank, the divi
dends upon which were payable half 
yearly.

After the death, for the purpose of carry
ing into effect the bequest, the executors 
transferred to one of their number twenty- 
two shares of the stock, and he executed 
a declaration of trust, by which he de
clared that he held the same in trust 
for the widow and her children, upon 
the terms that lie was annually to pay 
to the widow, in satisfaction of the inter
est appointed to be annually paid to her, 
all such dividends or interest on the 
twenty-two shares as should accrue 
to him, and in the event of the death of 
the widow he was to surrender the shares 
for the purpose for which the sum of 
£1,000 was oequeothed.

Afterwards the capital stock of the bank 
w its increased, and four shares of the new 
issue were in effect added by the process 
to the twenty-two old shares.

Held, 1. The bequest was pecuniary 
and not specific. The general rule is 
that a legacy of stock out of stock is speci
fic, but of money out of stock, pecuniary.

2. The assignment of stock anil de
claration of trust did not amount to a 
conversion and investment, or an appro
priation amounting t<> payment. Noth
ing short of a conversion of the stock and 
the investment of sufficient of the proceeds 
in an authorized security to answer the 
particular legacy could he such an ap
propriation. Bank stock is not a security 
authorized by the Court.

3. The twenty-two shares and the four 
shares always remained part of the estate.

4. The widow was entitled to interest 
at six per cent, from the expiration of 
one year after the testator's death.

Semble.—1. Any loss accruing to the 
estate through the non-conversion of 
the stock within a year from the death 
would fall upon the general estate.

2. An express direction by a testator 
for the conversion and investment of 
his property, from time to time, as the 
trusters may think fit, will not prevent 
the operation of the general rule that 
where personal property is given in a 
series of limitations it shall be invested 
in such securities as are approved by a 
Court of Equity, for the benefit of parties 
interested in remainder after the death 
of the tenant for life. If no such conver
sion has actually taken place the rule 
is that, between legatees for life and in 
remainder, a conversion will be deemed 
to have taken place at the expiration of
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one year from the death. Re Logan Trusts. 
3 M.lt. 49.

See next case.

2. Specific or pecuniary legacy—
Conversion- Interest—Capital or income.

An appeal from the judgment of Kill am 
J., 3 M R. 49, ante.

licit, 1. The bequest was demonstra
tive and not specific.

2. The assignment of stock and de
claration of trust did not amount to a 
conversion and investment, or an appro
priation amounting to payment.

3. The twenty-two shares and the four 
shares always remained part of the estate.

4. The widow was entitled to interest 
at 6 per cent, from the expiration of one 
year after the testator’s death.

Form of order for payment out of court 
of money paid in under the Trustee Acts. 
Re Logan Trusts, 4 M.R. 19.

3. Revocation of legacy—Statute of 
Mortmain—Request to “the three oldest 
and poorest people” in a municipality.

The testator in his will gave $2,000 
to his son William McMurray and no 
other person named William was men
tioned in it. In the codicil to the will 
he said: “I am sorry my dear William 
to make this alteration. I cut you off 
my will and leave you $200. 1 leave 
$000 to Acton School * * * * and $300 
to the three oldest and poorest people 
in Rosedale municipality *****”

Held, (1) That the bequest of $2,000 to 
the son was revoked and one of $200 sub
stituted for it.

(2) That the Statute of Mortmain, 
9 Geo. 2, c. 36, is in force in Manitoba 
and the bequest to the School District 
of Acton, so far as it was directed to be 
paid out of land or the proceeds of land, 
was void, but that such proportion of 
the amount as the pure personalty 
of the estate bore to the whole estate 
should be paid subject to abatement 
pro rata with other legacies if the estate 
should not be sufficient to pav all.

Re Staebler, (1894) 21 A. R. 206, and 
Theobail on Wills, 5th ed. p. 342, followed.

Brook v. Badley, (1868) L. R. 3 Ch. 
672, and Re Watts, (1885) 29 Ch. D. 
947, distinguished.

(3) That the gift of $300 to the three 
oldest and poorest people in the muni
cipality was valid, being sufficiently 
certain to be carried out. Law v. Acton, 
14 M.R. 246.

III. Miscellaneous Cases.

1, Annuity—Corpus or income—Al
lowance <<>r past maintenance of mfan'8— 
Powers of trustees to mortgage.

A testator devised and bequeathed 
all his real and personal estate to trustees 
upon trust, to convert the same into money 
and. after payment of debts, to invest the 
proceeds and stand possessed thereof 
upon the following trusts: “In trust 
out of the income thereof to pay to my 
said wife during her life, if she shall re
main my widow, an annuity of $2,000 . . . 
and in trust as to the residue of said in
come, to apply the same, or uch j>ortion 
thereof, if, or as my trustees or the maj
ority of them shall in their discretion 
think fit, in or towards .the support, 
maintenance and education of my pre
sent and future born children until the 
eldest surviving of them shall attain the 
age of twi nty-one years, and in trust, 
if my said wife be then living and shall 
have continued unmarried, then to set 
apart such portion of the residuary trust 
funds ms in the opinion of my truste!» 
shall be sufficient to realize the said 
annuity given to my said wife,” and then 
followed a gift over of the residue to the 
children in equal shares. The income 
of the estate proved insufficient to pay 
the annuity to the widow, who remained 
unmarried, and the trustees were com
pelled to advance a portion of the capital 
of the estate for the maintenance and edu
cation of the children.

The widow claimed that >he was en
titled to her annuity w ithout abatement, 
and that if the income was insufficient 
it should be paid out of the o/rpus, and 
that when the eldest surviving child 
should attain the age of twenty-one 
she would then in any event be entitled 
to her annuity of $2,IKK) a year out of 
the estate so long as she remained un
married. She also claimed repayment 
by the trustees of moneys which she had 
expended in the past support and educa
tion of the children.

The trustees filed a bill to have the 
will interpreted.

Held, 1. That the payment of the 
annuity could be made only out of the 
income, and that neither before nor after 
the eldest child should attain twenty-one

(‘are of age was the corpus of the estate
able to make up any deficiency of income.
2. That the testator’s intention was 

to charge the payment of the annuity 
upon each year’s income, and that a
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deficiency of one year could not he made 
up from the surplus of another.

3. That no allowance could he made to 
the widow out of the infants' shares for 
past maintenance.

4. That the trustees had no power to 
mortgage the estate.

linker v. linker, «i II. L. lilt), and S tel fox 
v. & untie n, Johns 234, considered and fol
lowed. Machray v. Higgins, S M.li. 29.

2. Attestation by witnesses Affida
vit of execution substituted for ordinary 
attestation clause Wills Act, R.S.M. 1902, 
c. 174, s. 5.

At the execution of the last will of the 
deceased in Portland, Oregon, instead 
of the usual attestation clause, the at
torney substituted a formal affidavit 
of execution commencing just below the 
signature of the testatrix and extending 
over part of another page. This affidavit 
was then signed by the witnesses in the 
presence of the testatrix and sworn to 
jy them. Their evidence showed that 
they intended to and did witness the will 
and also intended to subscribe it as wit-

IIiid, that section f> of The Wills Act, 
KS.M. 1902, c. 174, had been sufficiently 
complied with and that the will had been 
validly executed.

Griffiths v. Griffiths, (1871) L it. 2 P. 
A I). 300, followed. Re llaroie, 17 M.li. 
269.

3. Disputed handwriting Forgery— 
Handwriting Evidence of experts Action 
for revocation of probate and to establish 
later will.

Discussion of value of testimony of 
experts in a case of disputed handwriting 
and of the various circumstances which 
led to the conclusion that the document 
propounded by the plaintiff was a for
gery. Foulds v. Howler, 8 W.L.lt. 189.

4. Mental capacity of testator —
Undue influence - Evidence—Onus of proof 

—Demurrer - .17 ultifurious ness—Jurisdic
tion of ('ourt of Queens Rench over wills.

A bill is not necessarily multifarious 
because it seeks to set aside a deed as 
against one defendant and a will executed 
by the same person in favor of another 
defendant, when the latter relief is merely 
incidental to the former, and the defend
ants had set up the will as a bar to the 
plaintiff’s claim.

The Court of Queen’s Bench on its 
equity side has jurisdiction to try the

validity of a will, or to pronounce it void 
for fraud or undue influence. R.S.M., 
c. 36, 8. 11.

Where the evidence as to the mental 
capacity of the test at or or grantor is 
conflicting, and the execution of the in
strument was procured by parties who 
were in a position to exert an undue 
influence overdiim, and who take a benefit 
under it, the onus is thrown upon them 
of proving that the transaction was a 
righteous one and that there was no un
due influence exerted. Raker v. Halt, 2 
Moo. I*. C. 321; Barry v. Buttin, J Moo. 
1*. C. 482; Fulton v. Andrew, L.R. 7 11. L. 
Il>

In the present case the evidence as 
to the condition in which the deceased 
was on the day the deed and will were 
executed, though favorable to the de
fendants’ contention, came entirely from 
those interested in supporting the in
struments; whilst the evidence of dis
interested outsiders, who had seen him 
shortly before, was distinctly unfavorable, 
and tended to show that he was childish, 
unable to speak intelligibly, and could not 
understand what was said to him.

Held, upon the evidence, which is 
fully set out in the judgment, and apply
ing the principle above stated, that the 
deceased had not at the time he executed 
the deed and will in question, mental 
capacity sufficient for the transaction 
of any business, and that both instruments 
should be declared void and set aside, 
h right v Jewell, 9 M R. 607

6. Power of executors to sell real 
estate when no debts —Postponement 
of division of residuary estate specifically 
devised — Annuities charged u/>on whole 
estate.

Vnder a will making provision for the 
wife and sister of the testator to be secured 
on the estate and giving the residue both 
real and personal to his three children in 
equal shares, the executors have no
power to sell tin- real estate without 
the consent of the residuary legatees, 
there being no express power to sell con
ferred and no debts necessitating a sale.

Such power in the executors should 
not be inferred from a direction in the 
will that “no division of the said residue 
or payment of their respective shares to 
my said children shall be made by my 
executors until five years after the date 
of my death,” or from the further direc
tion that the xecutors should have power 
to delay and postpone the payment of the
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share or shares of the children until such 
time as in their judgment and opinion 
it would be advisable to pay such share 
or shares, as these directions must be 
read in connection with the clause in the 
will requiring the executors, during the 
said five years, to “annually pay to my 
said children their respective shares of the 
income arising from the said residue of 
mv estate," and the further clause pro
viding that “if, during the said five years, 
my executors should have on hand any 
surplus funds from the residue of my 
estate, such surplus shall be invested in 
safe and legal securities," and it should 
be held that the “payment" mentioned 
in those directions referred merely to 
such surplus funds. The intention of 
the testator can be further arrived at by 
his direction that the annuities provided 
for his wife and sister are to be a charge 
upon his entire estate and, in the event 
of the period of division arriving before 
their deaths, the executors are directed 
to set aside from such division sufficient 
of his estate to secure such annuities. 
If it was his intention to confer a power 
of sale upon his executors, he would have 
made a provision for the security of such 
annuities in the event of a sale and, 
had he done so, the power of sale would 
be readily implied. Carruthers v. C'ar- 
rut her a, 21 M.R. 781.

6. Sale of devised land by testator 
subsequent to will—Bequest of “cash, 
negotiable notes ami mortgages”—Wills 
Art, R.S.M. 1902, c. 174, s. 21—'Compen
sation to executors—Lapse.

1. Notwithstanding section 21 of The 
Wills Act, K.S.M. 1902, c. 174, a devise 
of land specifically described fails when the 
testator has, after making the will, entered 
into an agreement to sell the land, although 
no part of the purchase money has been 
received during his life-time, and the de
visee takes no interest in either the land 
or the purchase1 money.

Rons v. Ross, (1870) 20 (ir. 200, fol
lowed; Jarman on Wills, 129.

2. Unpaid purchase money of land 
sold by the testator in his life-time*will 
not pass under a bequest of “all cash, 
negotiable notes and mortgages" if there 
were, at the time of his death, mortgages 
which would answer the description in 
the will.

3. A legacy lapses if the legatee dies 
before the testator unless it can be re

gardée 1 as a legacy to a class: Theobald 
on Wills, 780.

4. The executors in this case should 
be allowed as compensation the following 
commissions: One half of one per cent, 
on cash in the bank, three per cent, on 
collections of all other sums, and one 
per cent, on all payments out. Re Fer
guson Estate, 18 M.R. 532.

7. Undue influence.
The testator during his last illness 

made his will leaving all his property 
to the defendant who was not his wife, 
but had lived with him as such for many 
years, thus cutting off his only child, 
the plaintiff, with whom he was on friendly

It sufficiently appeared that ho was 
of sound mind at the time, and the evi
dence showed the probability of his hav
ing been influenced to make the will as 
he had by the action recently taken by 
his wife* for alimony against him and by 
a notion that the plaintiff had been as
sisting her mother in such action. The 
defendant was present in the room when 
the instructions for the will were taken 
by the solicitor; but, beyond the fact 
that she had untruly stated to the de
ceased during his last illness that the 
plaintiff did not want to visit him, there 
was no direct evidence of any improper 
influence brought to bear upon him by 
the defendant and the plaintiff was 
compelled to rely on the general suspicions 
to be drawn from the surrounding cir
cumstances.

Held, that the evidence was insufficient 
to warrant a finding that the will had been 
obtained by the exercise of undue in
fluence.

It is not sufficient for that purpose 
to show that the circumstances attending 
the execution of the will are consistent 
with the hypothesis of undue influence, 
but it must be clearly shown that they 
are inconsistent with a contrary hypoth
esis; and it was impossible in this case to 
say that the circumstances surrounding 
the making of the will were consistent 
only with the hypothesis of undue in-

Ro//se v. Rossltorouqh, (1855) 0 II. L. 
Cas. 49; Waterhouse v. Lee, (1863) 10 (ir. 
190, ami Raudains v. Richardson, [1906) 
A.( '. 185, followed.

The facta in this case did not bring 
it within the principle laid down by the 
Court of Appeal in England in Tyrrell v.
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Painlon, [1894] I*. 151. Tellier v. Schile- 
mans, 17 M.It. 202.

See Contract, XV', 13.
— Life Insurance, 1, 2, 5.
— Title to Land, 4.

WINDING UP.

1. Insolvency of Company.
11. LIQUIDATOR.

III. Preferential Claims.
IV. Miscellaneous Cases.

I. Insolvency of Company.

1. Allegation of Win n company in
solvent irillmi the meaning of The Winding- 
I ' p Ael Pleading assignment of a chose 
in action -Petition for winding-up order.

In a petition for an order against a 
eompanv under The Winding-Up Act, 
R.S.C. 1880, e. 129, the petitioner alleged 
that the company “is insolvent and utterly 
unable to pay your petitioner’s said 
debts and its other debts.”

Held, that this was not equivalent 
to stating that the company was “ unable 
to pay its debts as they became due,” 
and was not a sufficient allegation of 
the company’s insolvency within the 
meaning of section 5, subsection a, of 
the Act, and that the petition must be 
dismissed with costs.

The petitioner's claim was based on 
a judgment alleged to have been re
covered by another person, and acquired 
by the petitioner, of which lie “is now 
the bona fide holder and owner.”

Held, a sufficient statement of the claim 
of the petitioner, without an allegation 
that the judgment had been assigned 
by an instrument in writing. Re Rapid 
Cilg Farmers’ Elevator Co., 9 M.It. 571.

2. Allegations of Proof—Power to 
order winding-up.

By The Winding-Up Act, R.S.C. 1886, 
e. 129, s. 5, a company is deemed insol
vent, “(h) If it permits any execution 
issued against it * * * to remain unsatisfied 
till within four days of the time fixed by 
the sheriff, or proper officer, for the 
sale thereof, or for fifteen days after such 
seizure.”

The petition for the winding up in 
this ease alleged among other things

that by virtue of a certain execution 
and seizure the sheriff had entered upon 
the premises of the company and pro 
eeeded to sell and dispose of the goods 
of the company, and that he had already 
sold under such execution the greater 
portion of the goods and intended to 
proceed under the execution and sell 
and dispose of, and was then from day 
to day selling and disposing of, the 
remainder thereof.

There was no allegation bringing the 
ease under any other provision of The 
Winding-Up Act than the one above

Held, that an order for the winding up 
of the company could not be made on 
the material before the Court. Re 
Manitoba Milling & Brewing Co., 11 
C.L.T., Ore. N. 313.

3. Evidence of—Computation of time 
—Trading- company—Rights of creditors.

Creditors may shew cause against 
the making of a winding up order.

A subsequent execution creditor may 
file a petition for a winding-up order.

The provisions of 52 Vie., e. 32 
(I). 1889), which are not made applicable 
to proceedings under The Winding-Up 
Act, do not, in consequence of section 
3, apply to eases in which it is sought to 
wind-up a company incorporated in 
Manitoba.

It is within the legislative authority 
of the Legislature of Manitoba to incor
porate a company for the purposes of 
“ doing the business of lake and river 
transportation of passengers and goods 
within the Province of Manitoba by 
steamer or other vessels, the employment 
of tugs and barges for all purposes of 
their ordinary use, and the buying and 
selling of ships, vessels, and materials, 
the cutting of logs, wood, and timber 
manufacture, and dressing of lumber, 
lath, shingles and other forest products, 
the sale and transportation of same, 
the working of timber limits in connec
tion therewith, the catching, curing, 
transportation and dealing in fish ana 
fish products and supplies for fishing 
business, dealing and trading in general 
merchandise.”

Such a company may be incorporated 
by the Lieutenant-Governor under Con. 
Slat. Man., c. 9, s. 226, and is within 
the meaning of “ trailing company,” 
as defined by see. 2, sub-sec. (c), of The 
Winding-Up Act.
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Sec. 5, sub-sec. (c), of The Winding-Up 
Act is intra vires of the Parliament of 
Canada.

The non-appearance of a company to 
oppose a petition for a winding-up order 
is not an acknowledgment of insolvency 
sufficient to bring it within sec. 5, sub- 
sec. (d), of The Winding-Up Act.

The petitioner, who was president of 
the company, as well as a large creditor, 
stated in his affidavit that from his 
knowledge of said company’s affairs he 
knew it to be unable to pay its debts 
in full, but gave no comparative statement 
of its assets and liabilities.

Held, not sufficient evidence of in
solvency.

Sec. 5, sub-sec. (h), of The Winding-Up 
Act provides that a company shall be 
deemed insolvent “ if it permits any 
execution issued against it, under which 
any of its goods, chattels, land or property 
are seized, levied upon or taken in ex
ecution, to remain unsatisfied till within 
four days of the time fixed by the sheriff 
or proper officer for the sale thereof, or 
for fifteen days after such seizure.”

Held, that, in computing time under 
above sub-section, the day fixed for the 
sale is exclusive, and therefore, where an 
unsatisfied writ was in the sheriff’s hands 
on the doth of December, and the sale 
was fixed for the 3rd of January, it was 
a writ remaining “ unsatisfied till within 
four days of the time fixed for the sale,” 
and the company was insolvent within 
the meaning of the Act.

Ex parteFallon, 5 T.R. 2S3, and Williams 
v. Jlurytss, 12 A. E. 635, followed. 
Re Lake Winning Transportation, Lumber 
and Trading Co., 7 M.R. 255.

4. When company deemed to be 
insolvent — I1 roof of insolvency under 
The Winding-Up Act.

In supporting a petition for an order 
against a company under The Winding- 
Up Act, R.8.C. 18S6, c. 120, it is not 
sufficient to show that several demands 
of payment have been made by the 
creditor without success, unless a demand 
in writing has been served on the company 
in the manner in which process may 
legally be served on it, under section 6 
of the Act ; nor can the company be 
deemed to be insolvent within the mean
ing of the Act, because an execution has 
been returned nulla bona by a County 
Court bailiff.

The provisions of sections 5 and 0 
of the Act are exclusive, and a petitioner 
for a winding-up order must strictly 
prove the existence of one or more of 
the circumstances there set forth, or his 
petition will be dismissed.

Re Qu'Appelle Valley Farming Co., 5 
M.Il. 160, followed.

In re Flagstaff Mining Co., L.R. 20 Eq. 
26S, and In re Globe New Fuient Iron Co., 
L.R. 20 Eq. 337, distinguished. Re 
Ra/nd City Fanners' Elevator Co., 9 M.R. 
574.

II. Liqvidator.

1. Appointment of liquidators of 
insolvent bank - Choice between several 
nominees — Canvassing for votes — Nomi
nee indebted to batik — Chief liquidator 
should be a banker — Costs — Remuner
ation of liquidators.

Under the provisions of The Winding 
Up Act, R.S C. 188*», e. 129, s. 101, 
as amended by the Act, 52 Vic., c. 32, e. 
17, whilst the Court is confined to a 
selection between the persons nominated 
at the meetings of creditors and share
holders, for the office of liquidator, it 
is not bound to adopt the choice of the 
majority, but must exercise its own 
discretion.

The Merchants Bank of Canada, the 
petitioning creditor, its claim being 
amply secured, held not entitled as of 
right to have* its nominee appointed.

If the creditors nominate one person 
and the shareholders another, the Court 
will, coterie paribus, have particular 
regard to the wishes of the latter if the 
company is solvent, and of the former 
if it is not.

But. when it is not absolutely clear 
that the bank is solvent, the interests 
of creditors in the liquidation are entitled 
to greater consideration than those of 
the .-hurehol lers.

It is important that the chief liqui
dator should be a man of experience in 
banking, and well acquainted with the 
methods of bank book-keeping.

The candidate who received the largest 
vote as chief liquidator amongst the 
unsecured creditors, and by far the 
largest vote amongst the shareholders, 
was indebted to the bank in a consider
able amount, and. although it was claimed 
that this debt was fully secur d on real 
estate, yet the Court, deeming the secur
ities uncertain and unsatisfactory,
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Held, that, on this ground amongst 
others, it was not desirable to appoint 
him.

It is objectionable for a candidate 
to canvass in any way for the appointment 
or to send out proxies to secure votes, 
or to vote for himself on proxies sent to 
him, or to advocate his own claims before 
the ..... -ting ; and it is especially objec
tionable for a provisional liquidator 
seeking appointment, iis permanent liqui
dator to send out letters signed by him 
as such liquidator, ;isking managers 
of branches of the bank employed under 
him, as well as other parties, to pay 
attention to the correspondence of his 
solicitors as to proxies ; and the Court 
intimated that in future such practices 
would be regarded in a more serious light.

The remuneration to be allowed to 
the liquidators cannot be fixed at the 
time of their appointment, as notice of 
an application for that purpose seems 
to be required, and it would in any ease 
be difficult t" decide such a matter 
in advance ; but the Court adopted the 
suggestion of the meetings as*to the 
proportions in which the several liqui
dators should share the remuneration 
to be allowed.

As to the costs of the contest the learned 
Judge, following the rule laid down in 
lie London and Sorthern Insurance Co.,
19L.F.N.8. in

llekl, that one set of costs should be 
allowed to the shareholders and one to 
the creditors appearing on the petition, 
not including, however, any costs occa
sioned by the contest, and that costs 
must also be allowed to the bank and to 
the petitioning creditor, those of the 
latter to include all reasonable disburse- 
nients connected with the holding of 
the meetings. He Commercial Haul: of 
Manitoba, 9 M R. 342.

2. Directions of Court to -Urocecd- 
ings against former directors for fraud — 
Manitoba Winding Up Act, HJS.M. 1902, 
c. 175, ss. 19, 23.

The company being in process of 
voluntary winding-up ui der The Man
itoba Winding Vp Act, H.S.M. 1902, 
c. 175, the liquidator applied, under 
section 23 of the Act, for a direction as 
to whether or not he should take pro
ceedings against a number of former 
directors of the company i<i cancel 
certain shares in the stock which they 
had issued to themselves as fully paid 
up, but without payment of any kind,

and to recover the dividends which, to 
the extent of over $62,000, they had 
afterwards paid to themselves on said 
shares.

Held, that this was not “a question 
arising in the matter of the winding- 
up ” for the determination of which an 
application may be made to the Court 
under section 23, ami that no order 
could be made, as the liquidator in such 
a proceeding is not an officer of the Court 
or under its control, except to the extent 
stateil in sub-section (f) of section 19 
nl" the Act.

The Judge, however, expressed the 
opinion that it was the liquidator's duty 
under the circumstances to take the 
suggested proceedings and that, if he 
refused, the Court would have juris
diction, under sub-section (/) of section 
19, to compel him to do so. He Ureal 
Urairie Investment Co., 17 M.R. 554.

3. Removal of.
An application to remove a liquidator 

and appoint others was granted upon 
the grounds, (1) that creditors to the 
amount of $29,123.23 out of a total of 
$29,451.39 requested the change, (2) 
that the proposed liquidators would act 
without remuneration, and (3) that the 
business connection of one of the proposed 
liquidators would be of value to the 
company. He Assiniboine Valley Stock 
< 'o., t> M.R. 1U5.

4. Remuneration of — Reference to

The Court has no power to refer to 
the Master the consideration of the 
amount to be allowed to the liquidator.

The scale of remuneration of liqui
dators fixed in England will be followed 
here, not as absolutely binding, but as 
a guide.

Amount of remuneration under certain 
circumstances discussed. He Saskat
chewan Coal Mining Co., f> M.R. 593.

6. Remuneration of.
An application by a liquidator to fix 

his remuneration should be supported 
by an affidavit shewing the number of 
hours devoted by him and his clerks to 
the business of the liquidation.

No charge can be made for time s|)ent 
in procuring his own appointment or 
opposing his discharge.

Scale of remuneration, and business 
for which it is allowed, discussed. He 
Assinibitinc Valley Sloe,, Co., ti M.R. 184.
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III. Preferential Claims.

1. Lien under writ of execution 
placed in sheriff’s hands after com
mencement of the winding up—
Company— Winding- U/> Art, R.S.C. 
1000, c. 141, *. 84, RFi.C. 1880, c. 129, 
8. 00.

Sub-section 1 of section 84 of The 
Winding Up Act. RS.C. 1906. <■. ill, 
so fur as applicable to the right* of an 
ex cution creditor under a writ of ex
ecution against the goods of a company 
placed in the sheriff’s hands after the 
commencement of the winding up, is 
not different in effect from section 60 
of The Winding-Up Act as it stood 
in the former Revised Statutes of 1880, 
and the execution creditor cannot pro
ceed to realize his judgment out of the 
goods of the Company.

Qutrre, what would be the result in 
a ease where the sheriff hail sold the 
goods and had the proceeds of the sale 
in hi- hands when notice of the petition 
was served ?

Under the Act as it stood before the 
last revision, the money would have 
gone to the liquidator ; but, to obtain 
that result under the present Act, sub
section 2 of section 84 would have to be 
read into sub-section 1. Re Jihnl Fur
nishing Co. Stewart McDnnaUl Co. Case, 
17 MR. 676.

2. Mechanics’ lien.
A mechanics’ lien is a preferential 

claim under The W inding Up Act. Re 
Empire Brewing <V- Malting Co. Rourke 
tfc Cass' Claim, 8 M.R. 424.

IV. Miscellaneous Cases.

1. Contract to take shares-Com
pany—Contributory—Evidence.

To constitute the relationship of share
holder there must be a contract between 
the company and the individual. But 
this contract need not be sanctioned by

An application for 50 shares was made 
by 11. before incorporation. After in
corporation he was entered in the books 
of the company as the holder of 50 shares, 
acted as a director for two years (which 
he could not have done unless he held 
at least five shares;, and paid culls (upon 
what number of shares did not clearly 
appear;.

Held, that these circumstances were 
evidence of the existence of a contract

to take shares, and that II. was not 
entitled to have his name struck from the 
list of contributories. Re Bishop En
graving and Printing Co. Ex park Iloxo- 
ard, 4 M R. 429.

2. Examination on affidavit filed 
in opposition to petition — Com piling
attendance of affiant -Manitoba Winding- 
Up Art. R.S.M. 1902, r 175, «. 42. (h).

A deponent who makes an affidavit 
in connection with proceedings under 
The Manitoba Winding Up Act is sub
ject to cross-examination thereon and 
may be compelled to attend and submit 
to such cross-examination ami also to 
examination for the purpose of his de
positions being used on the hearing of a 
petition for a winding-up order ami to 
produce upon such examination all books 
and documents in his possession as an 
officer of the company.

The effect of sub-section (b) of section 
43 of the Act is that the practice in force 
under the Act, in matters with resect 
to which no provision is made either in 
the Act or in the Rules made under it, 
and in so far as such practice is not in- 
i (insistent with either, is the Chancery 
practice as it existed in England on 15th 
July, 1870, so hat a subpu-nu and ap
pointment sh mid be issued in accordance 
with that practice.

The King’s Bench Act and Rules do 
not apply to such proceedings. Re Man
itoba Commission Company, 21 M.R. 795.

3. Leave to sue for wages —Lialrilily 
of directors — Company.

A company incorporated un 1er The 
Manitoba Joint Stock Companies In
corporation Act was in process of being 
wound up. 1\, a servant of the company, 
applied for leave under section 10 of The 
W inding-Up Act to bring an action 
against the company for arrears of wages, 
so that he might on the execution being 
returned unsatisfied proceed to sue the 
directors pursuant to section 270 of The 
Manitoba Joint Stock Companies In
corporation Act.

Held, that th- case was one in which 
leave ought to be given. Re Lake Winni- 
l>eg Transi>ortation, Lumber and Trading 
Co. Paulson’s Claim, 7 M.R. 002.

4. Leave to withdraw claim and file 
another —Maritime lien.

B. was master of a ship owned by a 
joint stock company, and navigating 
inland waters, viz., Lake Winnipeg. The
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company became insolvent, and winding- 
up proceedings were taken. B. without 
tne advice of counsel, filed a claim for 
wages under the winding-up proceed
ings. In this claim he did not mention 
any security. He afterwards applied 
for leave to withdraw this claim and file 
another claiming a maritime lien upon 
the ship for the wages, and also for leave 
to proceed in ran in the Exchequer 
Court to enforce the lien.

//</«/, that leave should be granted.
II»hi, also, that the costs of the appli

cation should be reserved until the suit 
in the Exchequer Court was disposed 
of. lit Luke Winnipeg Transportation 
( Bergman's Claim, 8 M.R. 4(id.

6. Money in court made by sheriff 
before winding-up order, awaiting 
interpleader Iisloppel.

I niler various executions against the 
defendant company certain goods were

l pon adverse claims being made the 
sheriff sold th goods and paid the money 
into court under the terms of an inter
pleader order t » abide the result of an

Before the determination of the issue 
the company was ordered to be wound
up.

The execution creditors, having suc
ceeded in the issue, moved for payment 
to them of the money in court, and were 
opposed by the liquidator.

IhId, i. That the execution creditors 
were entitled to the money.

2. That they were not estopped from 
setting up such claim because they had 
lili'il claims before the liquidator. Galt 
v. Saskatchewan Coal Co., 4 M.R. 304.

6. Notice of application — Insol-

Notice of an application for a winding- 
up order need not be served upon credi
tors, contributories or shareholders of 
the company. They should be served 
with notice o the application to appoint 
a liquidator.

Service by a creditor of a demand for 
payment, in order to establish insol
vency, upon directors of the company 
is n it sufficient.

A company does not “ acknowledge ” 
insolvency by allowing a judgment against 
it to remain unpaid.

Insolvency held to have arisen from 
the inability of the company to meet 
its liabilities in full, and a conveyance

of the main part of its assets to another 
company without the consent of the 
creditors, and without satisfying their 
claims. He (Ju'Apjtelle Valley Farming 
Co., 5 M.R. 100.

7. Petitioning creditor — Assignee 
of judgment must show date of assignment.

In supporting a petition under The 
Winding l"p Art against a company by 
a person claiming to be a creditor and 
relying upon a servi e of demand, under 
section 0 of The Winding-Vp Act, it is 
necessary to show that the petitioner was 
a creditor of the company at the date 
of service of the demand, and it will not 
be sufficient to prove that the judgment 
was recovered before the date of the 
service, without showing also that the 
petitioning creditor had acquired the 
judgment before such date. Re Rapid 
Ctiy Farmers' Klevalor Co., 10 M.R. 081.

8. Second petition -C.osts—Company.
A creditor pre-enting a winding-up

petition, with notice of a former one, does 
so at his own risk as to costs, and can 
recover costs subsequently incurred, only 
if he can show that the first petition 
was presented mala fuie or eollusivcly. 
Rc Manitoba Milling &c., Co., 8 M.R. 420.

9. Application to stay proceedings 
in action by liquida or against con
tributory — Who may make — Winding- 
Up Act, RS.C. 1900, c. 144, s. 131—Con-
tribut tries.

1. I'nder section 131 of The Winding- 
Vp Act, R.S.C., 1900, c. 144, lurther 
proceedings on an issue ordered to be 
tried between the liquidator of a com
pany being wound up under that Act 
and a person placed by him on the list 
of contributories, sus to the habdity of 
th ■ latter, .should be stayed when it is 
shown that an overwhelming proportion 
of both the shareholders and creditors 
of the company and the liquidator 
himself desire that the claim against the 
contributory should be abandoned be
cause of their belief that the proceeding 
would not be of benefit to them. The 
order for such stay, however, should 
contain a provision that any sharchold r 
or creditor who is opposed to it may use 
the name of the liquidator or the com
pany in bringing the issue to trial, on 
giving within a time limited a satisfactory 
indemnity to the liquidator against 
costs, in default of which only the issue 
to be dismissed.
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2. To a-certain the wishes of the 
shareholders and creditors, it h not 
neces.-ary that there should be a meeting ; 
their consent may be sufficiently ex
pressed by counsel.

lie West llartcpool, (1875) L.R. 10 
Ch. ti-8, followed.

3. The application for the stay may 
be made by a shareholder or a creditor 
indep< ndently of the liquid it or.

He San,ii Oil Co., (18U1) 14 P.R. 335, 
followed. It i orulon Fence, Limited. (No. 
1.) lie Brown, lie Merchant's Bind:, 21 
M.R. 01.

10. Withdrawal by bank president 
of customer's deposit — Insolvent 
bank.

The claimant having >1,200 on deposit 
in the bank, and being about to go on a 
journey, left a cheque for that amount 
with the president, payable to his order, 
with instructions to inves it for him 
in a mortgage, as soon as a suitable 
security could be found. On the last 
day be fore the suspension of the bank, 
no investment having yet been found 
for the money, th • president, in order 
to protect the claimant, indorsed the 
cheque, drew the amount in notes from 
the teller, placed ihe notes in an envelope, 
which was then sealed up and addressed 
to Dr. Robertson, with the words “ twelve 
hundred dollars ” written on it, and placed 
in the vault of the bank. The pa kage 
was lound th re when the liquidators 
came iuto possession on the eommence- 
inen oi the wmding-up proceedings a 
few days afterwards. The claimant con
tended that he was entitled to the notes.

Held, that, the cheque having been 
indorsed and the bank notes drawn 
without the authority of the claimant, 
they were still the property o. the bank, 
and that the claimant must rank only 
as an ordinary creditor for the $1,200. 
lie Commercial Bank of Manitoba, liev. 
Dr. Robertson’s Claim, 10 M.R. 01.

See Banks and Banking, 9.
— Company, 1, 3, 4; IV, 5.
— Costs, XIII, 25.
— Examination of Judgment 

Debtor, 3.
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— Taxation, 1.
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“Amount in question.”

See Appeal from County Court, II,
1, 2, 3

— Appeal from N. W. T.
— Appeal to Privy Council.

“Artificial Inland water.'
Sec Hex v.'Braun, 8 Can. Cr. Cas. 397.

“As soon as possible.”
See Local Option By-law', IV.

• At least------- days. ’ ’
See Time, 2.

■ Beyond the seas.”
See Limitation of Actions, 0.

“By” a certain date.
See Landlord and Tenant, V, 2.

“By reason of the railway.”
See Railways, III, 6.

“By the day.”
See Builders’ and Workmens’ Act.

‘ Cause of action.”
See County Court, I, 8.

“Claim.”
See Mechanic’s Lien, X, 5.
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“Clean farm. ”
See Misrepresentation, II, 2.

“Completion of the sale. ”
See Principal and Agent, 11, D. 

“Court or Tribunal.”
See Foreign Court, 2 

“Crown side.”
Sec (juo Warranto, 2.

‘ ‘Current money of Canada. ’ ’
Sec Election Petition, X, 1, 2. 

“Deemed to be. ”
Sec Contract, V, 4.

' ‘Due notice. ’ ’
See Bills and Notes, VI, 2. 

“Equitable Execution."
See—Garnishment, V, 1.

“Feloniously did make an assault.”
See Criminal Law, IV, 1.

‘ For at least one month. ”
See Local Option By-law, II, 1.

‘ ‘Gambling house. ’ ’
See Constitutional Law, 3.

“Goods.”
See IIay.

“Grant from the Crown."
Sec C. P. It. Lands, 1.

“Happening of the alleged negli
gence.”

Sec Municipality, IV, 2.
“Immediately.”

See Election Petition, II.
“Instrument in writing."

See Life Insurance, 5.

“Judicial proceeding."
See Appeal to Supreme Court, (i.

' ‘Legal tender money. ' ’
Sec Conflict of Laws, 2.

125i

“Liabilities.”
See Rectification of Deed, 2

“Liquor.”
See Liquor License Act, G

“Manufacturer.”
See Attachment of Goods, 1.

“Matter.”
See Appeal to Supreme Courf, G. 

“May.”
See Sheriff, G.

“Money or other property.”
See Contract, V, 5.

‘ ‘Municipal ' ' taxes.
Sec Municipality, VIII, G 

“Notes of mine. ”
See Bills and Notes, VIII, 13.

‘ ‘Not transferable. ’ ’
Sec Negotiable Instrument.

“Now.”
See Referee in Chambers, Juris

diction of, 2.

“Officer."
See Extradition, 5.

“One month's notice.”
Sec Vendor and Purchaser, II, 5.

“Operation.”
See Company, IV, 14.

“Opposite Party.”
See Railways, V, 3.

‘ Party adverse in point of interest. ’ ’
See Examination for Discovery, 3.

' Passage of the by-law. ' ’
See Municipality, I, 5.

‘ Personal baggage. ' ’
See Railways, II, 1.

‘ Portion of street. '
See Street Railway.
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' ‘Produce a purchaser. ’ ’
Sec Contract, V, 3.

Promise to 4 fix it up all right. ’ ’
See Limitation of Actions, 2.

4 Province. ’
See Crown Patent, 2.

4 Prowling assignee. ’ ’
See Vendor and Purchaser, IV, 2. 

•Railway.”
See Railways, XI, 2,4.

‘ Raising money.”
See Railways, IX, 2.

4 Running at large. ’ ’
See Animals running at large.

4 Sales clerk.’’
See Workmen’s Compensation for 

Injuries Act, 2.

• Satisfactory answers.
See Examination of Judgment Deut- 

ou, 14.

“Security.”
See Covenants, 1.

4 Security for money. ’ ’
See Summary Judgment, III, 1.

“Shall.”
See Criminal Procedure, 1.

“Shareholder.”
See Company, IV, 13.

“Shipment.”
Sec Contract, XII, 3.
— Illegality, 4.

“Sold or occupied.”
See C. P. R. Lands, 3.

“Stored or kept. ”
See Fire Insurance, 5.

4 ‘Sufficient securities. ’ ’
See Election Petition, V, 2.

4 Sworn. ’ ’
See Chattel Mortgage, I, 3.

4 Taxation by the Dominion. "
See C. P. R. Lands, 1.

“To” a certain date.
See Ambiguity.

4 ‘Trader. ’ •
See Attachment of Goods, 1.

"Trading Company’’
See Winding Up, I, 3.

“Trial Judge.”
See Costs, X, 2.

“Unduly.”
See Conspiracy in Restraint or 

Trade, 3.

44Up to.”
See Practice, XXVIII, 29.

“Usual expenses.”
See Company, III, 3.

“Usual stay.”
See Staying Proceedings, III, 4. 

“Violent death.”
See Accident Insurance, 1.

4 ‘Volenti non fit Injuria. ' ’
See Negligence, I, 4.

“Vote.”
See Local Option By-law, III

“Wages.”
See Wages.

4 4 Without any notice. ’ ’
Sec Mortgagor and Mortgagee, III, 5. 

4 Working expenditure. ' ’
See Railways, X, 2.

“Workman.”
See Workmen’s Compensation for 

Injuries Act, 2.
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WORKMEN S COMPENSATION FOR 
INJURIES ACT.

1. Retrospective legislation — Limi
tation of action* — Satire of injury — 
Negligence.

The- plaintiff sued 'for an injury sus
tained by the negligence of a fellow 
workman. The accident causing the 
injury occurred in May, 1894 ; no notice 
of the injury had I wen given within 
twelve weeks, and the action was not 
commenced unt il 1st October, 1895 ; so 
that at the time of the passing of chapter 
48 of th Statutes of 1895 the plaintiff’s 
r ght of action for the injury under The 
Workmen’s Compensation for Injuries 
Act, 56 Vic., c. .‘19, had ceased to exist 
by virtue of section 7. liy the amendment 
of 1895, however, this section was re
pealed and the following substituted 
therefor “ No act ion for the recovery 
of compensation under this Act shall be 
maintainable unless commenced within 
two years from the occurrence of the acci
dent causing an injury or death.”

Held, that this legislation was not 
ret rospect ive and had not the effect of 
restoring a right of action which was 
gone before it was passed.

The plaintiff also claimed that defend
ants were liable a' Common Law under 
the principles applied in Smith x.Iiaker, 
118911 A.C. 325, and Webster v. Foley, 
21 S.C.R., 580, but the answers of the 
jury showed no defect in the works or 
machinery or system of using the same, 
and the plaintiff was non-suited. Dixon 
v. Winnipeg Elec. St. Ry.Co., 11 M.R. 528.

2. Salesclerk not a workman —
Trial by jury—King's Bench Act, ItJU.M. 
1902, c. 40, n. 59—Workman, meaning of.

A salesclerk in a shop i- not a workman 
within the m aningol that term as used 
in The Workmen’s Compensation for 
Injuries Act, lt.S.M. 1902, c. 178, so 
that an action by a salesclerk against 
his employer for damages for injury 
allégeai to have been sustained through 
the employer’s negligence is not one 
which, under section 59 of The King’s 
Bench Act, R.S.M., 1902, c. 40, must be 
tried bj a jury.

To < nt it le a workman to the benefit 
of the Act, the labor ])erformed must be 
manual.

Boutul v. Lawn nee, [1892] 1 Q.B. 220, 
followed. Hewitt v. Hudson’* Boy Co., 
20 M.R. 120.

3. Who may sue under — Lord
CampbeWi Ad hath hi/ accident — 
Negligence — R.S.M. 1892, c. 20.

The Act respecting Compensation to 
Families of persons killed by accident. 
R.S.M. 1892. c. 20, supersedes Lord 
Campbell’s Act in this Province, and 
must be read along with The Workmen’s 
Compensation for Injuries Act. 1893, 
and any action under it must be brought 
by the executor or administrator of the 
deceased person.

The plaintiff’s claim was for the re
covery of damages for the death of her 
husband, alleged to have been caused 
by negligence of the defendants or their 
servants. Letters of administration had 
been taken out by a brother of the de
ceased, but he had refused to sue.

Held, that the defendants’ demurrer 
to the statement of claim should be 
allowed. Rearson v. C.R.R. 12 M.R. 112.

4. Who may sue under — Lord 
CampMl's Act — R.SM. 1902, r. 31 
— Claim of father for death of boy resulting 
from tiegligcnce — Who may sue — Loss 
of prospective benefit from continuance of 
life — Pleading — Demurrer — King's 
Bench Act, Rules 306, 453.

The plaintiff’s claim was for damages 
for the death of his son, an infant, alleged 
to have been occasioned by the; negli
gence of the defendants, on one of whose 
freight trains he was working as a brake- 
man at the time of the accident which 
resulted in his death. The alleged negli
gence consisted of the absence of air 
brakes and bell signal cord from the 
equipment of the train.

The statement of claim was demurred 
to on various grounds and the following 
I>oints were decided :

1. No person can sue under The Work
men’s Compensation for Injuries Act, 
lt.S.M. 1902, c. 178, for damages for the 
death of a deceased relative, who could 
not sue under chapter 31, lt.S.M. 1902, 
and the statement of claim must show, 
either that the plaintiff is the executor 
or administrator of the deceased, or that 
there is no executor or administrator, 
or, if there be one. that no action has 
been commenced within six months after 
the death of the deceased by or in the 
name of the executor or administrator ; 
and it was not sufficient for plaintiff to 
stat ■ simply that he was the father 
and sole heir at law of the deceased.
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Lampman v. Gainsborough, (1888) 17 
O.R 191, and Mummery v. G.T.li.', (1900) 
1 O.L.R. 622, followed.

2. It is necessary that the statement 
of claim should show that the plaintiff 
had a reasonable prospect of luture 
pecuniary benefit from the continuanee 
of the life of the deceased.

Davidson v. Stuart, (1902) 14 M.R. 74, 
followed.

Chapman v. Ituthuell, (1858) 27 L.J Q.B 
315, not followed.

When the failure to prove a fact will 
cause the action to fail, that tact is a 
material one upon which the plaintiff 
relies, and, under Rule 306 of The King’s 
Bench Act, R.S.M. 1902, c. 40, should 
be set out iu the statement of claim.

3. Under the circumstances appearing 
in this case it was not necessary that the 
action should be shown to be brought 
for the benefit of all persons entitled to 
claim damages.

4. Although the Railway Act in force 
at the time of the accident required 
only passenger trains to be equipped 
with bell signal cord and air brakes, it 
is still a question of evidence whether 
the absence of those appliances on freight 
trains is negligence for the purposes of 
such an action, that is whether they may 
be re ison.ibly required or could be 
reasonably furnished for the protection 
of the train hands, and the statement 
of claim was not demurrable because it 
relied on that absence as constituting 
negligence.

5. The statement of claim should 
allege that the defendants were aware 
of the defects relied on as constituting 
negligence or should have known of them.

Griffiths v. Lotulon & St. Katharine 
Docks Cc., (1883) 13 Q.B.D. 259, followed 
on this point (Perdue, J., dissenting).

6. It is not necessary to allege that the 
deceased was ignorant of the alleged defects.

Smith v. Jiaker, [1891] A.C. 325, and 
Williams v. Birmingham [1899] 2 Q.B. 
338, followed.

7. The requirements of section 9 of 
The Workmen’s Compensation for In
juries Act are directory rather than im
perative and the omission to give the name 
and description of the person in defend
ants’ service by whose negligence the 
accident occurred is a matter to be dealt 
with by an application for particulars 
and not by demurrer.

8. The refusal or neglect of defendants 
to provide medical or surgical attendance

for the injured employee gives no cause 
of action: Wennnll v. Adney. (1802) 
3 B. & P. 247. Therefoiv the allegations 
in the statement of claim that the de
ceased came to his death as a result of 
the injuries received ami of the alleged 
neglect to provide medical or surgical 
care arc demurrable.

9. Plaintiff in such an action lias no 
right to claim for funeral expenses.

10. That the time allowed by the
statute for the commencement of the
action had expired when the demurrer 
was argued was no object ion to the
allowance of amendments to the statement 
of claim which did not seek to introduce 
any new parties or differen causes of 
action : Weldon v. Neal, (1887) 19
Q.B.D. 394, distinguished.

11. Under Rule 153 of The King’s
Bench Act, it is only in respect of some 
question of law which is fundamental 
or goes to the root of the cause of action 
or defence set up that there should Ik* a 
separate argument before the trial. As 
to all other matters in the pleadings 
which may be objectionable, an appli
cation in Chambers under Rule 326, to 
strike them out is the proper remedy. 
Makarsky v. 15 M R. 53.

WRIT OF ERROR.

Sec Criminal Law, XIV, 4; XVII, 1.

WRIT OF EXECUTION.

See Fi. Fa. Goods.

WRITS.

See Capias, 2.

WRIT VALID ON ITS FACE.

See Replevin, 4.

WRONGFUL DISMISSAL.

See Pleading, XI, 17.

WRONGFUL SEIZURF.

See Sheriff, 7.
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The following decisions in the earlier 
obsolete and are not, therefore, included

Archibald e. Goldstein, 1 M.R. 8.
Bank of Nova Scotia v. Brown, 2 M.R.

Bank of Nova Scotia v. Lynch, 1 M.R.
180.

Bank of Nova Scotia v. McKeand, 1 M.R.
176.

Baynes r. Metcalfe, 4 M.R. 85.
Bose t'. Morris, T.W. 308.
Brown p. Hooper, 3 M.R. 88.
Brown v Hooper, 3 M.R. 89.
Cameron p. Mcllroy, 1 M.R. 198. 
Canadian Bank of Commerce v. Adamson, 

1 M.R. 3.
Canadian Bank of Commerce v. North- 

wood, 5 M.R. 224.
Caston v. Scott, 1 M.R. 117.
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Ry. Co., 9 M.R. 448.
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Galt p. Gore, 2 M.R. 147.
Grant e. Heather, 2 M.R. 201.
Grant p. Hunter, 0 M.R. 010.
Haight v. Nash, 2 M.R. 75.
Harris v. Rankin, 4 M.R. 110 (in part). 
Hooper p. Coombs, 4 M.R. 35.
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King e. Lcarv, 1 M.R. 340.
Larocque, Re, 3 M.R. 274.
Long t\ McDougall, 3 M.R. 085.
Monkman & Gordon, Re, 3 M.R. 145. 
McArthur p. Macdonnell, 3 M.R. 173.

reports have been overruled or are now 
in this digest :—

McArthur r. McMillan, 3 M.R. 377. 
McClarv Manufacturing Co. p. Winkler, 

7 M.R. 127.
McFie v. Heron, 3 M R. 231.
McLean p. Gillis, 2 M.R. 113.
McMickcn e. Ontario Bank, 5 M.R. 152. 
McMicken e. Ontario Bank. «1 M.R. 175. 
McMillan v. Bartlett, 2 M.R. 02. 
McRobbic p. Torrance, 4 M.R. 420.
Nelson v. Gurney, T.W. 173.
Ontario Bank p. Gagnon, 3 M.R. 40. 
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Queen p. Connor, 2 M.R. 235.
Queen v. Riel, 2 M.R. 302.
Queen p. Scott, 3 M.R. 448.
Scott t\ Thompson. 7 M.R. 472.
Shoal Lake Election, Re, 4 M.R. 270. 
Stewart e. Turpin, 2 M.R. 182.
Stewart p. Turpin, 1 M.R. 339.
Tait e. Callaway, 1 M.R. 333.
Taylor p. Rainy Lake Lumber Co.. 1 M.R. 

240.
Union Bank v. Barbour, 12 M.R. 100. 
Union Bank of Lower Canada e. Douglass, 

1 M.R. 135.
Waters e. Bellamy, 0 M.R. 295.
Wellband p. Moore, 2 M.R. 193.
Western Canada Loan Company r.

Sutherland, 1 M.R. 201.
Williams p. Magee, 8 M.R. 17.
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Column 
of Digest

Abell ». Allan, 3 M.K. 407
Affirmed : 5 M.R. 25.......................................................................... 517

Abell ». McLaren, 13 M.R. 463
Not followed : Gumming ». Gumming, 15 M.R. 640..................... 346
Followed : Caisley ». Stewart, 21 M.R. 341................................... 1131

Adams ». Wood, 19 M.R. 285
Followed : Larkin ». Poison, 19 M.R. 612...................................... 658
Distinguished : Moore ». McKibbin, 19 M.R. 461 ...................... 657

Ady ». Harris, 9 M.R. 127
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Referred to : Nanton ». Villeneuve, 10 M.R. 213........................ 1078
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