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PRKFACK
TO THE TWENTY-TilIRD EDITION.

I\ this pditi.m the alterations made in the law since
the last edition have l)een incorporated in the text.
These, so far as statute huv is concerned, are cliiefly

the additions made necessary l)y the Wills (.Soldiers and
Sailors) Act. I!»i8(,0. the Finance .\ct, lOil (/>). the
Courts (Emer-ency Powers) Act, litl 1 (r), tlie British
Nati(mality and Status of Aliens Act. I!)ll (/?), and the
Increas(> of R,.nt and Mortj;ajre Interest (War R.-stric-

tions) Acts. H.l.-, to 1!M!) (c), and the substitution of the
provisions of the Bankruptcy Act, 1914, for those of
the Banl<rui)tcy Act. 1883, and the Acts amending it.

The above-mentioned Wills Act affords a perfect
specimen of the prevailing methods of legislative reform,
which (as i)ointed out below (/) ). merely add to the
burden of knowledir,., which the student of law must
l)ainfully acciuir.". ami takt; nothing away from it. The
Act is expn-s.sed in such terms (,/) that it cannot be
explained or understood without expounding or learning,
first, th.' common law of wills (.f personalty, secondly,'
r<e Statute of Frauds as to such wills ami its exceptions^
and thirdly, the provisions of the Wills Act, ]8;57, on this
subject and the decisions thereon, and then extracting

(a) Past p,, i-.il^ ,«;,.
(,, j, .

(6) /W. p. 284, n. (/). 019.
{<•) Post. pp. O09. :wr,. .ii -,, 01 n. ( / ) Po..t, p 744^d) Pu.t, pp. :!,.0, .-t--;. ,.. (/,). (y) See J.O.I. pp. 200, ..,..,

i)

I

( r

!

I

1.1;:]



IV rREFACE TO TllK TWRNTY-THIRP ^MTTOX.

therefrom tlio meaning intcn.liMl to he conveyed by the

Act of HMH itself. The result is that the five or six

lines of the enactment in question have to he prefaced

by two pages of statement of tli." pr.-vious law. The

provisions of the Courts (Emergency Powers) Act and

the Increase of Rent, &c., .\cts. are of such great practical

importance that it seemed impossihl.' to omit some

statement of them ; though these Acts are of themselves

out of place in a hook endeavouring to inculcate first

principles of law. and the Courts, c^c. Act, is in terms

u temporary measure and the Increase of Itent, &c., Acts

will i)rohahIy soon he replaced hy other legislati<m on

i]w subject. lU'si.les these clianges the recent case (.f

!{, MounUianvt (A) has revived in j)ractice a species of

estate, tail, which had long been supposed to be com-

fortablv obsolete; and some explanation of this

phenomen.m had to be given (/). The case of AM»irhm.

V. Smhu) (j) has afTorded one more instance of how

ill-favoured by fortune are the attempts to airumd (A)

the law of judgments, now of an utterly abominable

,.,M„i.lication(/); for that case has revived, after an

.,h.,lition of over fifty years, the old law, wh.-reby

judgments may be mad.- charges (m lands, th.mgh the

lands be m)t actually delivered in execution (tii). The

case of Hr li\aml>i 'jntkins Kslale (») has called for

sonie amplification, in the U(.t.s(<>), of the statement

of the law as to protectors of a settlement. The case of

Rr Rolmm (/-) has made necessary a mor.' particular statc-

inont of the law as to ...putahle c.mtingent remainders

(/,) lOl'.t, 2 Cli. 294.

(0 /'-«',
I'l'-

'•» -^''•

(j) I!»I5, 1 Ch. -'74.

(k) Sec ;««/, pp. 292 and n. (rf),

293 and n. (t).

(/) Sco /i'«f, pp. 295—297.

{in.) Sue puM, pp. 294 and n, (;/),

290. :tl2, :!1."., lilfi, 4.">t>, 4,")7,

TAl, ."it>9. 1)27. (i2S. t)t)2.

(h) 1917, I Cli. 40.

(o) Post, jtp. 197. n. (n),

108, n. (//).

(/,) 191(1. 1 Ch. IHi.



I'RKKAOK TO TlIK TWKSTY-TmRI> KDITION.

and rontiiigt-nt renmindtTs to a class (7). And tho writtT

has niad«' soiin' <-(»intnt>nt ii» the iKitfs (c) on tht; theory

advancwl by the late Mr. Charles Sweet, that tliere is a

rult) of law prohibiting the. limitation of a possibility

on a possibility and that tlie cast) of Re Frost (.1) is an

instance of the application of that rule.

The writer is indebtc<l to Mr. U. Kknkst Olaisykr,

of Lincoln's Inn, for seeing this edition through the

press and preparing all the. indices.

7, Stonk BiJiLuiNds, Lis<i>ln's Inn,

2m April, 11)20.

(7) I'osI, pp. 4.V_', l.->:i iiiirl (r) I'K^t.
\<i>.

;!!Mi, II. (/|. tl't.

II. (r) ; iilso pp. 4(ir., -KIT, ami II. (').

nil. (:,«). (-) •:' <li " -'•'

,

I

IT;

t



^



I'UKKACl':

TO TIIK SKVKNTKKNTll KltinoN.

Ill;

'I'liK [irtviit wurk i^ jiuf tnrwanl a- tli'' -"vintfonth

..(liiiou of tin- l.itc Mr. Joshua Williaiii-'s " Principlf-i of

till' Law of It.il l'io|iiifv "
; Itut it i> ri'.'lit to f.\|)!aiii

that it i^ to a lai'j.'!' r\ti-iit a ihw 1 k. Siri(< th''

late aiithoi"-; (I.Mtii ill iN.si (,/). thi litjoiH of th''

lionk havf linii |)r(|iar<'(l In- th>' |ir<>riit iilitor : atul

in th'.^i- tht' oii^iiial ti'xt was, a>. far as |Hi>-.ilil« r<-taiiit'il.

It was fflt, howivcr, that thf symiin'tiy of thi- oriyiiial

work was iii!]iairi-<l l)V th'' aililitiou^ aii'l altfration-.

rcinh-rt'd iicii'ssarv not oulv l>v th'' griat ihaii'^i's

in hiw aii'l iiractici' uoik'il l)V tlir ('oiivyancini; and

Settlfd Land Acts, lint aUo li\' tlic iiro;.'ii's-. of liistoricil

U'arning. In uri'iiaiini.' thi' fdition now ^iibniitti'il to

the profession thi' editor lias vt'ntiir''ii to work witli a free

hand, and to rt'imxh-l the fxiok after ,i <h'>iL'U of his own.

The subjeet is therefor'' [irescnted und'-r an arranjie-

nient different from that previously ''uiphivfL and a

very con.sideral)le proportion of the text is new. At the

same time ttie sclu'ine now achipted is no more than

a development of the lat'' author's pl.m. and much of

what he wrote has been ]>re>erved (//). .Vnd through-

out the prt ent edition th iitor lias endeavourd

(1) The tirst oditi"!i nf pin-cl Ijy llie late .iiithor himself,

" Williams on Real Property in l^sii.

was publi.-lu'tl in 184.'). iinil th':- l'<| Th" hiti' anth.or's Appen-

thirteenth, the last i-dUion pre- dins are iintoui.hi.-d.

,-. 11 »1

i
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viii PREFACE TO THE SK ENTEENTH EDITION.

to harnumisc tlif old niattiT and tlic now, so as to

carry out, as far as possible, the late author's idea

in projecting tlic original work - 'v:., to write a readable

l)ook, and one intelligil)le to a student without previous

knowledge of the law.

The editor .nust gratefully acknowledge the benefit

liis work lias derived from the criticism of his friend

Mr. F. W. M.MTi.ANi), Downing Professor of the Laws

of England at Cambridge, who was kind enough to read

some ])ortions of the book in nuuiuscrii)t.

An entirely new index to tlu; book and to the cases,

vear-books. and statutes cited has been prejjared by

Mr. Kennktii F. Wood, of Lincoln's Inn, to whom

the editor .s also indebted for imicli eliicient help in

passing the work through the press.

A few cases, decided since the text was in print, are

referred to in the Addoiihi, by the aid of which the

work is br.iaght down to the date given below.

7, SitiNK lUll. DINKS, IjINCiiLn's InN,

l^lh Jiiin, 18'Ji'.

1

I I
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git en are the liejiorlir's namex.

A. C.

A. & E.

A.-G.

Amb.
And.

An St.

A pp. Cas.

Ass.

Atk.

B. & A.

B. & Ad.

B. & C.

B. k P.

B.R.

B. A- S.

Hue. Abr.

Bac. Tr. .

Heiiv.

Bing.

I5inc. X. (
',

Jiliuk. Cdinni.

ISligh, X. S.

Bract.

Britt.

Bro. Ahr. .

Bro, ('. ('.
.

Brod. & niii>;.

Brownl. & V.oh

B.ilst.

Burr.

('.

C. Ji.

Appeal Cases after 1890. See under L. U.

Atlolphus and Kllis, Q. ii., 1841-^2.

Attornoy-( lencral.

Ambler," Ch., 1737—83.

Anderson, C. P., l.')34— 1004.

Anstnitlier, Kx., 1792—7.

See L. R.

hiber Assisarum.

Atkyns, Ch., 1730—54.

Bamewall & Alder.son, K. I?., 1817 22.

Hamewall & Adolphus, K. B., 1830

—

L

Barnewall & Cresswell. K. B., 1822-30.

Bosanquet * Puller, C. I'., 1797—1804.

Bancum R<'gi.s, the Kinsi's Bench.

Best .t .Smith. Q. B., 1801-9.

Xew Abridgment of the Law by Matthew
Baciin, (Jwillim it Dodd > Kdition in

8 vols.

'rh(> Law Tracts of Lord Bacun

Beavan, Rolls Court. 1K3S- tiO.

Bincham.C. P., 1822 -33,

Bimih.un, Xew Cases, C. 1'., 18.34 40.

Blackst one's Comment a rii-<.

L.. 182 37.

1'.,

Blijzli. Xew Series, H.

Bracton de I.egibus.

Britton s Treatise.

Brooke's Abridi;meiit.

Brown, Ch., 1778-94,

Broderip & Bingham, C
Brownlow A (Joldsborou'.'l

•lames 1.

Biil.itroile. K. B., 1009 39.

Burrow, K. B.. 17.")()---72.

Chancellor.

1 lie ( ommon Bench or (ourt of ('ommon
Pleas, also the Common Bench Re[H)rts,

1840 --,">().

1819
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C. B. N. S.

C. .1.

C, M. & R.

C. P.

C. P. Coop.

C. p. D. .

C. & .1. .

C. & M. .

r. & p. .

Ca. t. Talb.

Cal.

Cary

Ch.

Cli. I).

Cha. Ca. .

Cha. Rep.

.

CI. & Fin. .

Co.

Co. Co]). .

Co. l.itt. .

Co. Tr. .

Coll.

Com.

Com. Ditr.

.

Conn. & I-aw-.

Coop.

Cowj).

Cox
Cro. El. .

Cro. .lac. .

Cro, Car. .

Cm. Fi.

Cm. Rcc. .

Ciir».

Dart.V. A- 1'.

I)c (i. & .1.

Dc (;.. F. >K: .1.

!>(;., .M. & (

I)c (i. .V S.

Dis;.

Doni. Pro('.

Dougl.

Dow. * Ilyl.

Drow.

iJrcw. i'(- .Sma.

Dm. .V War.

Drury

Dyer

Common Rpncli, NfW Scries. I8.')ti--Cr).

Chief Justice.

Crompton, Meeson & Roscoe, F,x., IS.'U

—

o.

Common Pleas. See under h. R.

C. P. Cooper, Ch., 18:57—8.

Common Pleas Division.

Crompton & Jervis, Es., \KH) -l*.

Crompton & Mecsim, Kx., 18:)2 4.

('arrington & I'ayne, Nisi Prius, 1823—11.

Ca.sesin time of lx)rd Talbot, Ch.. 1733—37.

Calendar of Procecdins-s in Chancery pub-

lished by the Record Commission.

Carj', Ch.,"l-'r)G— lt)()4.

Chancery. See under L. R.

Chancery Division. See under 1>. R.

Cases in Chancery, liifiO- 88.

Reports in Chancery. Hil.")— 17lL'.

Clark \- FinncUy. H. I.., 1831—Hi.

Coke's Re|K)rts, sencrally cited as Rcii.--

the Reports par exccliencc.

Coke's Complete Copyholder.

Coke upo.i Littlcti'M.

Coke's Law Tracts.

Collyer, Ch.. 1844 -(>.

Comyns. K. B.. 1 )>!).> -174(».

Cliicf Haron Comyns" DiL'cst of the Law

Connor .1- Lawson. Ir. Ch.. 1841 :!.

C. Cooper, Ch.. 1815.

Cowper. K. 15., 1774—8.

C..X, Ch., 1744 !)7.

Crokc's Heport^ in time of Kli/aljclli,

.lames I. and Charles L, K. B.. l.")81-

KUl.

Cruise on Fines and Recoveries.

Curtcis, Fulesiasti' al Courts, 1834- 44.

Dart on .cndors .•uid Purchasers.

|)c Ce\ & .lones, Ch., 18.->7 -!).

I).' (Jex, Fisher & .loins Ch., 18.-i(l ti.'.

I)e tlcx, Macnafihtcn & (iordon, Ch.

I8.-)1- 7.

I)c Ccx \- Si'iale, Ch., 1810 .">L'.

TIk' Digest of .lustinian.

Domus I'rocemm, the House of LokU.

l.\)U(jlas, K. B., 1778-8.').

hnwliiin .t |{ylan<l. K. 1'.., 18Ji 7.

Drcwry, V.-C. Kindcrsley. 18")^- ft.

Drcwrv & Smale, same Court, IH.'ii)— li.'i.

Drury iV uaiicn. h. Cii., 1841

Drury, Ir. Ch., 1S43 -4.

J)vcr, K. i>., 1513-82.
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K.. H. & E
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Edi-n

E(|. Til. A I..

Esp.

Kx.

Ex. I». .

V. N. li. .

ri-ariic, ('.
I

Fiiuli. \.. .
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PIIINCIPLKS

LAW OF HKAL PlIOPKIITV
: t,.

l-i; fhV':

INTHODIXTORY CIIAPTEK.

OF THK NATUKK OF UKAL I'ROPKRTV OR K.sTATE AM)
rHATTKLS RKAL.

I '

-MM

Section J.

Of f/te Xaliin' of ProfHiti/ uml (hnwrship.

It is probable that nianv of those who open this
honk have heard of a distinction inach- in law between
real and personal property. They are p.-rhaps aware
that the law of real i)ropcrty jias to do with the
ownership of land

; and it is very unlikely that they
have for.r.ed no opinions on the subject of the laws
of property. Popular notions of law often contain an
element of truth; but they are rarely e.xact. The
sti'dent of real property law will, therefore, do well to
begin l)y considering the exact meaning of one or two
ttirnis, with the common use of which he is donbtless
familiar.

^
In the first place, what is meant by the word

I
properly

^^
The common conception of property may

j
perhaps be »ald lu be this : that a man's projwrty is

I
what IS his own to do what he likes with. It is generalb-

! I"

W.K.P.

I I
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INTR<)l>l'<TnKY rilAinK.n.
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a tr.

OwnrrHliip.

Iliiiilrnt.i

rI>si.IiiIi>

OWlKTsllll

iA

understood that those thiiiKs are a man's |.ro|Mrty,

wltieh are thi' object of oiiHfi.^Ini) on his part. W'liat.

tlieii, is owtierslii|) ' Without |>reteiidin« to fornuilat.'

a delinition. we may venture to asseit that ownership

cliietlv imports the ri;;lil of e\< lusive enjoyment <•!

some tliin).'("). ''"Ik' <'«ner in iM»s.>s>ion of a thinj^

lias the rij^lit to exehide all others fn.m the i)ossession

or enjoyment of it ; and if he he wmni^fully .leprived

of what lie owns, he has the rijjlit to recover poss..sMon

of it from anv person. This rieht lo maintain or

recover po.ssoision of a tliinj; as aj;ainst all others mav.

we think, l)t; said to he the essential part of ownership.

As re;„Miils its other incidents, ownership may l>e

ahsolute or else limited or restricted. Thus absolute

ownershii) would seem to include tlie ri^ht of fne, as

well as exclusive, enjoyment ; l)y which we mi-aii tlu'

rijiht of u-^iuL'. altcrin-;, or de.stroyinji the thinj,' owned

at the owner's jiUNisure, so only that he <lo !iot viol.ite

any other person's right to security of person and

].rope,tv. \U\t those who have rif^lits of exclusive,

though restricted, enjoyment, are nevirtheh-s com-

iiionh- termed owners (/;). Another inciden*^ of ahsoiute

ownership is free power of di>i>osition. that is, the

right ol the owner to transfer as he will the whole or

anv part of his rights over the thing owned. AimI in

modern t!mc< free power of disimsitioii i^. generally

incident to, and indeed inseparahh; from, any owner-

sliii)(r). Hut tlie .student will find that in earlier

times those were regarded as owners whose right to

maintain or recover possession was secured by law,

tlioimh their power of disposition was limited ((/).

(ri) Sii' J Aiistiii'-* .liiri--iiru-

,!-iuc, SIT. I'll c'l. ; I'- 'V M-

Mist. Knt^. Uw, ii. t 10, l.")l

mid 11. I-) : 'III'' "11 iirliili- liy the

writer in L. i)- 1'.. xi- --ii

(')) KiiL'li:<ii lanillorii.-. wlm ari'

Uii.tlit,-. i.M :;:r, .iri; t;:;::;:::-:iij

called liiiiddWiier.s, ncjtwilli>taiid-

ing that tliey may be re.slraiiied

from layiiiK tlieir land Ha.-te, or

liulliiiL' dnwii their hoii-es.

( ) l.itt. .-.. :it>0; Co. I.itl.

L':.':! a ; liiiidl. 7 V. J'rirat'i, :!

\e>. jiin. :i-2i; A'"-« v. Jios.i, \

.). \- W. 154 ; If'iri v. Cami, In

(,•/) (daiiv. i. ."), 7, vii. 1, .">, xii.,

.V.111. : Braet. fu. 3 a, » t), 10 b. ;fl,

4
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Anaiti. it is ..sM.-iifial to ahsi.liifo (iwritTsliip t),;,) it

siK.iil.l !). of iti(l.-t..rinitiat.' diiratioti
; n., limit ..f time

m.ist hv H.'f iM.yon.l whirh tl iijcvmnit nf tli.- tlnn;;
nWll..(| shall IM)I ((l.l.lIV, ,So llij.t ntiv riirht ..I u-rr nr
itijovrii' ,t limit. •(] to ..ndiiiv for uiv prrhMl of lif,. ,„•

var.s raniiof. ainoiuif •(, ai.-ojiit.- o\Mi,rs|ii|,. wlii,!, ,s

Mitrmiinal.l... Aii.l any riylit of .xciusiv,. ..Mjov.n-nt
of :i tiling, for wliat.'vrr [...ri-Ml. w|,i(h is .|,.riv.-.| out
of thr owiirrship of aiiotJuT (<•). s.rtns to fall short of
.il.sohitr owiicrshiii. .'{.It the t..riM o,n„;-s is .•oMiinonly
11M-.I to inclti.l.. th'.s.. who hav.. t!a- ri^hf of ..x.-insiv
-Mjuviii-rit of anvthin^; for a limited time, as acH as
ai.sc.h.f,. ,)wa,.rs(/). Thus th.. word o,rn,-rs/n,, ,s usr.l
!.v lawyers sometimes in the strict sense of aiisohit.'
ownership, sometimes in a looser sense to express ;.

n-ht of exehlsive .-LJoyment which, though possil.ly
UU\uii some ..f the inci.ients ui al.solute ownership,
m'liides at least tl-e ri^rht to maintain or recovr
I'o.-ession of s(,me thin;,' as against all .-tjicrs.

Iliivin^' uained some notion of the le^raj sense nf
"'""W//,, let US see what meaning is attached m law
'o the term ,m,,>,-rlf,. This word is niainlv used |,y
l.nvvers in three ditlVrent senses; (|) As .lenotin'^
til' rmht of ownership. For instan.e, jf a man lend
Ins Koods to a friend, it is said that the pr.>i>r,l>, in

l'rn|i(rty.

:'-'. Ml' 1.. I!:t a. IIHI ;i, i;».-, i,

-'ii.i,-jii:i,jiis. t:ui,. »;{.-,rt; |{,,t(.'

Ii'
. :.'. I'll. Hi. s, J; .Mirror, rli. :.>,

-. '-'<
: I. lit. s-i. !», Ill ; {,,. |,j(,'

IT.i.-'IKia: I'. .V .M. H„t. Kiii;.'

1.1", u. t in.

(' ) .\- wlllTC (MIC llnl.ls land
"11 Ica^c from uimtlu'r fur a Icrni.
.i>. "t a tliniisariil year.-i, uii the

I Aiiiratinii nf wlmli the i-ssors
Miiir^.sor- Ml title will have th««
iiilil tM n ,.ii,' [nisscssioM of the
liN'l

; or wIktc oiif man and hi.s
l"'iiN Imld ianddfanntheranilhis
'•'<' su that, (in tiiilnrc of the
lii'ir, of the former. t!ie latter or

his suceessors in title will have
the ritflit to resume |,os.se>,.ion of
llielaiid.

(./) I'JiL'Il-li landloriK, «|io are
iiio.Mly tenant.^ for lih- onlv. are
i-ommonly called landowners-
se. 1'. \ M. iiist. Km,. |^,„_

„'

' Ml; stats, t, \- 7 Will. IV.
<•• .1. s. 12; H .It (t \ief. e. is
ss. :!. Tit, M. 127; .•; A L>s \„t.'
<. lit, s. H: .{.! A- ;u Vat. e. .".(i

•

• (4 .t ;};"i \"iet. e. H4
; 40 ,\ (1

\ I't. e. ;U : /i„iim,r„ll M,nn<.
till til I- -«.,. 1. i,\. „ . I j^,,..

A. C. 17.
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the ^cioils rcniaiiis in the Imdcr. We also speak of

liroitcriij in land. (2) As •k'liotiii'.' tlic object of a right

of owiifrsliip. Tims, it may I)c said that cf-rtain {joods

arc till' propcrlii of a certain man; or, speakin;;

of land, that the iiivjicrh/ of one man adjoins the

pioprihi of another ; or tliat fimiierhj may consist

either of inmioveal>Ie things, as land, or of moveable

things, i'.s coined moui'v. (:<) As denoting valuable

things things which can be turned into money or

asses' •
' at a money value; in other words, rights

which may be exchanged for the ownership of

monev (7). It is in this last sense that the won'

jiiopcilij seems to be used when a man speaks of all

his proper! V. or of his real as opposed to liis personal

property (A). Property, the?-, may mean either (1)

ownership, or (2) the objects or an object of owner-

ship, or (:5) valuable things, according to the context.

Now things, according to a cIas,sification importe<l

from Roman into English hiw. are either corporeal

or incorporeal. Corporeal things are tangi!)le objects,

as land or gold ; incorporeal things are those which

are i!!tangil>le. such as legal relations and rights,

includiii-i legal obligations and rights of action (/)

And proj»erty. as meaning valuable tilings, includ<

-

incor])oreal as well as corporeal things (A-)- That 1

to say, projierty consists of two kinds of things :-

10) Si-r l,<'ril Mai\~lii'lil. Ih.'iiin-

V. ./'/.A-..,.. ( .,w|i. -im. -Mr,

Savijiny. .Sy>tiiu il«'~ licuti.-cii

r.iini^iiu'ii l{f''li!~, %.!. 1., .-. .">:t.

|,p. :t:!H :n(i.

(A) S.'.' Il'„ cl. II "// \. /."";/

Itin,l-. II Ku.-I. liTn ;
/'' '1. .l/'"--

ipii, V. .1/. .;;/<!/'. li H. A <'• "'!-•

(1) I'.riMl. f". In li. Ill mdilirii

timi's tins lU-Mliialmri dt tliiiiL's.

n> ('(iri>(in'iil <ir inccpi |i"iiiil. lias

liCCll .-lllijl'll<-il tn advclM' (Iltl-

ii>m. nil till- iiidiiml thiit It op-

]iipsr> thliius. niii-iiliTctI a-, till'

(il)jiTt iif ntrlit-. to tin- li).'lits

tlirJIlM'lvr.s ; sci' .VustlMs .iuris-

pniilciui'. ;(71, S(i4. 4tli t'tl. Till-

studi'iit (if any li'^'al sy^lciii, Imw -

iM-r. inii>t taki' it as In- liiiils ii.

It is iillr for luiil tn liiiil fault with

ideas hIiicIi lia\c (ilp|aiiii-il aitii.il

(iirrfiuy tlirrciu, .lid w liirli lif 1-

I lii'ii'fiMc iMiurid tn arii'pt ;i-

•
IcL'al tciidiT. ' If any sin li

idcis I nnllirt with his si'tisr nl

what nlij;ht tn he lie shniild Innk

fnr c.yiilaiiatinii ti, the histnrv "f

law.

(/) See /i'( Knrn.^hnir-W n'!.

IKH-I. ;t ( li. l.iti: and an iirti. !

hy the writer in I... (/. V... xi. t-'<

I I
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OF THK NATURE OF REAL ESTATE.

(1) tangible things in their owner's possession-
(2) vah.able rights of various kinds unaccompanied
with the possession of anything corporeal. Or, if it
l)e i)reforred to treat property as an aggregate of iights
the same da.ssilication may he propounded in this
way .-^Property consists (1) of rights of ownership in
tangible things clothed with possession

; (2) of bare
nghts or mere rights; rights unaccmpanie.! with
possession, which are nevertheh-ss vahiable. J}ut it is

more in acconhmc with the treatment of the subject
which has obtained in our law (/), as well as with
'•<'"nn<.n usage, to chissify property as consisting of
corporeal things, as land or moveable goo,ls, or of in-
corporeal things, i.HTe rights regarded objectnoly as a
M.uiv of profit. Everyone understands that the land
an.l moveable goods, which man po.ss,.sses as owner
are part of his property : but he mav I. ve other valu-
able things besi,les the land and goo.l.s in his po.sses-
^on. It IS probably within the rea.ler-s knowledae
that a man may have laml let to yearlv tenants, or
may be entitled to land on the death of .some tenant
for life. In either case he has a mere right, without
tlie p..ss».ss,on of anythiiiii corj.oreal

; for the land is
»i the pos,sess,on of the y- nW tenants or life tenant
I5ut his right to the lan.l, subject to the vearlv or life
t"'iancy, ,s a valuable thing, and is for that iviv<m
part ol h,.^ pn.perty. Again, one need be no lawver
"; l<a..w that a man's pro,>er)y mav also include rhd.fs
"I way. of pasture for cattle, or of fishing or xhootnv
-v.T .mother's land. Everyone reckons debts du> to
""-If as part of his property

; an.l at the ..resent
'lay stocks and shares are forms of prop.rtv which are
^:";"1''^'' f" '"any. .All these things, however, are mere
nghts. unaccompani..,! with the ,.o.ss,....sion of anvthin-r
- '•' l-real. Some, as we have seen, are right^ ov.;
'aM.I, of which others are in {>osse.s.si<in a- --wnfi.s. A

(/) .Vr (•.,. I.itt.ll'l 1.. ;t(i;r a, :i74 I,.

i.-

'

|.:t:i^

) ; 1
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INTROnrCTORY ClIAPTKR.

debt is nothing more than the ri<;ht to sue another for

money due. What is ^'enerally sjjoken of as a sum of

(iovernment stock is properly the right to receive from

(lovernment j)erpetual annuities redeemable on j)av-

ment of a tcrtain sum, for example. £100 for every

iii J0,<. of annuity. A share in a joint-stock company,

regarded as a s^ource of emolument, is a right to receive

a certain share of the profits of the com|)any (?«). All

these different rights are however valuable ; tliey may
be turned into money and their worth can be assessed

in money. iU'ing valuable things, they are reckoned

as projterty. Hut in including such incorporeal things

in property, no heed is paid to the nature of the rights

of which they consist ; they are simply regarded

objectively as sources of protit.

Skction II.

Of Pnijiirlij in IjiihJ mid (lixnls in EnijUsli Lair.

Having thus examined the meaning of oinirrs/iij)

l)i>tiiutiiiii and jirojicrfji. our ne.xt step towards :,])prehending the
in K.mli-li

nature of real proijcrtv will l)e to advert to the dis-

|irc.|p.iiy in tiuctiou drawti in English law between property in
hiniU mid

, ,
. . . , , , i . ii »

prin«iiv in '"'^d and ])i()perty m movealile goods. It is this : An
>-"""'-• Knglish sid)ject may enjoy the absolute ownership ol

.\n alisciiiic goods, but not of land (/*)• 'I'l'^' '^'W does not recog-

nwnci>lM|> nf
j,j^,, „/,.v„/,//,. (.wiiership of land, unless in the hands

land. '

of the Crown ; and the greatest interest in land, which

K>iaic III tic a stdijcct can lia\e. is an estate in fee simple (a), that
silllplc

is to sav. an e>tiite inheritable bv his bhiod-relations.

(„,) s.M- Will-. \'>i- Vf<\K ;!!.

40 Ci. :!l:t. :ij.-., iTtli r.i.

((0 'I'lii^ ili-tmc tiipii i> iKit

rsM'litial. Ill l!wiiiiiil law. land

and iii(i\ia..lr yimds ini^dil lie

t:;i [ihjr:l nf i iir ::Uia- ;;;;;;/;;;;;;;;

tJJdiL (^iiiiiliKiii . <iai. II. Sit 1.1

•-'•', »" t;.': lip. iMau', \i\

.And s.-.. I'. A- M. Ili,t. y.nti. Iji».

ii. J (1.

(r.) I.ilt. -. II ; Co. I.itt. 4 a .

( <:iiiiiis.'i (,/' Hidl'ji ini'ir V. />«/.

../ /i'.'-//.-;;:, ii .Mial. Itrti, lirlK
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OF THE XATIKK OF RKAL ESTATK

collateral as woU as lineal, acconliiifr to the lejral order
of .,ucce.ssion, and held feudally of some lord by some
kind of service. For Ijy English law, the king is the
supreme owner, or lord paramount, of every parcel of l^^nl pava-

land in the realm (y;) ; and all land is holden of some
"'"""^

lord or otluT, and either immediately or mediately
(y)

of th(> king (/). Mut it must not be sui)posed, because
an Knglish subject can have no absolute, interminable
and underived (.v) ownership of land, that proprietary
rights in lands are unknown to the law. On the con-
trary, the law secures to everyone, who holds an
estate in land, the exclusive enjoyment of his holding,
an.l gives him the right to maintain or recover posses-
si(.n thereof against all others (t). To an estate in fee
smiple there are moreover now incident the rights of
free enjoyment and free disposition; so that such an
estate is well-nigh eipiivalent to al)sohite ])ro])erty (//).

It is C(jnunon to speak of land-owners and the owner-
ship of land

: and such expressions are found even in
Acts of rar!.ament(r). English law then recognises
property in but not absolute ownership of land

; the
most absolute projjcrty in land that a subject can
have is but an estate (//). Here may be explained
uliat is meant by this word <>/«/^, which will be con- KstaJe.

stantly encountered i)y the student of real proi)erty
law. Everyone knows that a man's lands are ofteia

rcL-rrcl to as his ..state or his estates : but the popular
sense of the word is a moditication of its legal meaning.
Kst;ite is the i/itin Word ,v/,///^v (:), which originalFv

(/-' <,,. i.itt. (1

( /) That is cither liirntlv nf
I'lf k\\\.i. I'V illivctU iif Mini,'- iii-

liililclialc, (.1- /,„ .«, • Icnl, Im'.

tttii'ii the teiiiiiit ;i!iil thf kin;:.
(r) Co. Lilt. !»:t :i. sre 1'. A M.

Ili-t. Kii<;. \aw. i. Jlti JIJ.
(») S"i- «;///, , |,. :{.

(0 •! lilark.Ceiimn. ItiT -./.. Jliit,

(") Sec iiiid , |.. 2.

'' S'--- <'.v. lJ;t. !7. Jtit) ;i.

:;ii',»;i
; ().,,-,,,.

,.f
II,.

(

ii„„i V.

//' -. S Ap|,. Cas. :tStJ; slats. ;is
(.CI I. 111. c. .",, s. 411; .-|S t ;,.,,. Ill
c. 4.",. ss. ;t!(. (ill

: r>\ n\ j,t,e ;i,-,,

ss. I, (id (.\,,. ,v., 1'. 10, 12), MOW * Mesne lord.
ic|,la.cil l,\ s A i) (;ci,. \ , c. Ki.
Kilst .Srlicliilc, Silic,!. A. .\,.s!

iv. s. L', V. s. H. \iii. .s,,. 4, ,-, .

anil the stiits. citeil in note (/) til

ji. ',i, ii/iti.

(.'/) Holt.C. .F..(iMoil. lu!».

(.) (... i.il(.l»a.;i4,-,tt.

i
! f «

i-l

f ,!| 'U.I
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(IfiKitcd a man's jiersunal condition in law («), hut was

used to (k'SfTihe, first, tl'.e iittture of liis interest in

land, and then the extent of such interest (/>). In law,

a land Iioldir's estate is his interest in the land, of

which he is tenant ; and the word is especially used

to denote the extent r his interest. Thus a nuui is

said to have an estate for life in land, or an estate

of inheritance, as an rstate in ft>e siniple ; and all

his estate in his land is e([uivalent to all his right

therein (r). The word ('.^^/^. also has a third meaning.

It is usi'd to denote the whole of any ])ersoii's valuable

interest in land or goods. A man's whole '" estate " is

equivalent to all his "" property : it mcludes all his

valuable right.s (il).

The student, being informed of the distinction

drawn in Knglish law b''t\veen property in land and

property in goods, and knowing that real property has

to do with the ownershi]) of land, may perhaps be

inclined to conchiile that real ])roperty nuist be

jiroperty in land, while ])roj>erty in goods is personal

jtroperty. Unfortunately the matter is not so simple.

Real Jiroperty certainly is for the most i)art property

in land ; but all ]»roperty in land is not real property.

Tlir explanation of this is to lie found in the circiun-

stances of our ligal history. We nmst look for the

answer to the days of our early common law. This

will lead us back to the times immediately following

the Norman ('oncpiest, when the doctrine of the feudal

tenure of land was establishetl as ])art of our law ; to

(.;i < .hiiiv. \ . 1 : lira. I. f... iMm.
I'.l'.l li; n.l ,, hi,, n.. C-. I I.

(/.) Hr.Kt. 1,.. i\t I,, -t.', ,.(! li.

L'liJ a. tl';! li, IL'I 1 : 7.//../,,.'( '/

II r iilciuil .< i;(M. Hot. I'atl. 1. (ill ;

>I;.I. -r, VAw. III.. Mat. -'. c. !l;

.\lacl<.\. I'.. nil. .Vii.'l. .\..~. ITii.

17l'. l!tJ ; l!,,lln:.l.,il, \, II .//' !
F.n.. l-aw, I. :t'.U ;

III.

(') i.itt. .s.s. I. :,;. M\:> iiiu.

Ml. (i.'ill; r,,. I.itt. ^^^'^ Holt,

C. .1.. ti .Moil. lOi), I 111.

(((') Kinil'JI! V. ,h:)lll^'ill. Slyli",

l",i:!. L'iU ; '()((»/(." ')/ liriilif

irni. , V. /)"/.. of Hnlt,„l. ti .Mo,l.

Imi; S,!,!! V. Alliirni, rmnvtis,
;!:!?. ;ltil; l-ntl.r.^uit V. lliiMart,

IT ;;. . I'm . .)/ti<r- v. iV^lJ, iii

1!. av J I.-,, J.'.V

'¥4

'M



OF THE NAT^RK OF RKAL ESTATE.
J

tho roij^ii of Ihuvy JI., nvIhti judgos of tlu- Kings
Court were first api)ointtMl to sit perniaii.'ntly on the
JJfncli ((), and our oldest legal text-book, that attri-
buted to (;lanville(/). appeared; and to the days Ciianvill...

of Ih-.uton. who was an English judge under KingBracton.
Ifcnry III., and wrote a treatise of high merit and
authority on the laws (.f England ((/).

During the three centuries, which followed the r,.rm of
Xorinan Conquest, the j)ublic wealth was contained''"''"'''*''^''"'
i.i forms very ditlVrent from those of to-day. There {'otlnrn".'.','.!.

was then no such thing as capital always ready fo be"™"''^-

'') Tli<- Kinjr.s C,,,!!! was .,iji.'ifm!ly tlu- tnl.iinal liclil l,v iUitli<,ritv Tl„. v
..r Hs , ,„.. j,„.,n,.r. I„ .j..,.,v H;. ,.,.i,„ „,„ „„,„„,, |„^,„, ^;;;^^l^

( "'.rt.

of th,. iMn.s ( ,M,rt u.is ,l..i..:.Ml,.,l t„ jm.Ilts sit.,,,;: i«TM,an<„tlv atU.stn„M.|,.r: t„. „,M,t„l,„„ „f „i„..,-,„,t j,mL'..s. visiti,,.. .-vm--m,.v. was l.rmv <Mal,l„l„..l : a,„l a ro„,<.,ly „. tl,.. K„„-V ,•„„•;

Y<
'-'^'u U, all f,-,.,. h„|,|..,s ul,o l,a,| s,.M,.,-..,l uuju.i d„,M,sM.s,i„r, ,

l";'Han.l: s„ tl,at tl„. ju-t,,,. „f .1,,. K.n.-s Co,,,. wasbo„d,. horn.-

. .;
Km.s o,.,, oLaw was .liv„l...l hHw.,,, i,. thr,! (,ra,„.l„.''I",<"i"ts„f K,,,^,, |j,.,„.|,. ,•,„„„„,„ |.|,„s. an,l i:xcl„.,|,„.r. to I...auM,,, „,„„.,1 ,„ tl„. v..a,- is:.-, ,„ .!,.. H,.l, (•„,„., of .l„M„,.,.stal,l,sl„.,l

''y <':•• .'>'-l->t.,,. A< ts. Th,. K„>^- .Couitsof Law hav,. l,,.,, tl„ , ,

,,.., , I . t 1
»'"- - ' oiiii ill ii,c ex KiiM- ot t Mat ofa o,.al „-,„,„a!, sM.h as tl,. „,.v an,l I,,,,,,!,...!! courts/,

I'l' .>.,l,l,. tl,ro„.H,o„t .1,,. |a,„l, wl„,.|, unoluallv s,,,;,.,^^,!..,! tl,.- ol,t>l>U^,n,u.. lllC.„o,„,o,|sj„||,„.„r,-,,f l|,.,l,v I 1 . s j ,1, li,.ial„,-t it U-
;;-;-- l- .a,,...,! l,y tl,. fa,., ,l,a, linu-.ons tnJtis,. JuJnl
--., ,.x, l,ool,. s,.,, M,„,,.,. ,„M. Kv,.|,.,.|,.i. ,ii..,i,.; s „Z
',:;!'''';• -

1;,
m. S^ llv i.'I, i-. i,-;, .1,. x,„. ;= uy.i. .u. xV. .s< -jxi

:""> >-l<Tt I has ol thr (You,,, |,„n,,|. X,. .„,. .

l'. .v M ||,,,
I.1.U' l.au,l.S.-> S7, I.i- |:i!». |,i7 Ifs.-,.

' . . .\ ..1. Iti-t.

' -'•' l>iW,o„a,y of .\at,n„al K.ac tons S,.U- Monk. Vol
i;'oL'ia,,l,y,art. i;lar,s,ll,., 1{..|,.: „. ,;,.. ,. .,. \, „,., |.-.,.:" •„.':

•i. Hui. Kng. l,,m, ,. i,, _ ; ,^^-1 ^^,j
'^'

'""*

i' I.

|i r!'

*;i:t

;
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expondcd in wages and materials for work, or invested

in (lovernment stock or in shares in trading com-

panies. Agriculture was tlie iirincijfal industry ; and

tiie people were collected in agricultural village com-

munities, each of which supplied itself with all the

necessaries of life. In the eleventh century even the

dwellers in cities su])ported themselves by tilling their

own lands. liut for our ])resent purpose, the most

important distinction between those times and our

own is that services, for which we are accustomed to

regard ])ayinen t in money as the natural reiiuineration,

were then retjuited by the bestowal or occupation of a

holding of land. Thus lands were given by the Con-

(jueror to his followers to hold in return for military

.service. The peasantry occ\ipied land, in return for

which tliey were boun<l to labour on their lord's

if land which he retained indemesne, that |)ortion o

his own occupation (A). The village smith or carpenter

often occupied a holding of land in retirn for I

trad

lis

e services

:

men held lands too on condition of

rent

sucl

:ler iig various personal services to tl leir land Ion I

; riding with liiiu, holding his court or feeding

his hounds (i). In fact, the whole social oruanisatioii

was based on landholding in return for service (/).

Trade was not unknown, but oecupied a subordinat''

])osition ;

mattrr w

and the contracting of trade debts was a

hid I eonceriUM 1 a limited cla? .f )ersons.

I'nipcrtv. therefore, was chietly corporeal (/) : it con

si>te(l of land on the one haml. and on the other o

surh things as cattle. shef|) and horse-, plough-;, aiu

other mipleii •nt^ »f husbandrv. house furnitun

(//) r,l:n t. fii. L'ti:! 11 : I'll. Lill. I )i.ltlc^il:lV IliHik :lll(l licvnTnl.

I7ii: -.,.• V;ii.".'iail.. II, \ ill. ill .".ti ."->. 7.-. Til. :tii:i lid'.i. :ti:ii

KiiL'., K---;iy ii.. ili. iii. •'•!-

(i) Si'c tlif I5iili|.i|i It.iiiU. (/. 1 ('iiiiiilii.'liaiii. Kn.vvtii i.l

Duinrsdiiy, iv. ."li'i </. ; lir.irt. Kii;;li-li liiilii-trv anil I 'oiiiiiirri r.

•J 4. 1(1, tjll, ihii, '.'!!!

Km
Kll! 1>IV

>'/

.: iil. .IT \' :H

"l-. A M. Ili>t.

J71 . \I, inland.
(') St'*' antf , |) 4.

i
4
4
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OK TIIK NATVRK <»F RKAL KSTATK. ]]

olothcH, arms, jewels and precious metals, all of wliieh

were known as chattels {iti) or goods. chatuls.

Now there is a gr.'at physical diHerence between I'hysKal

land and chattels or j^'oods. Land is immoveable and ''''j'""",'
,

nulestructihle. ^ on may <ii<; holes in land and waste ">"' """vcii 1.1.-

it, but you cannot remove the site of it. ({oods on
''"'"''''

the other hand may always be removed or destroyed.

Cows and sheep may be killed and eaten; furniture

may be broken uj* and burnt (ti). And this physical

d'lTerence has ijreat importamc for the purpo.ses of

le<,'al treatment. Land, for instance, nnist always
remain s(d)ject to the jurisdiction of the courts of tlie

country where it is situate, and amenable to the
jirocess. by which the jndf.'ments of such courts are

enforced
: it can never be withdrawn beyond the reach

of the ,vtron<i hand of the law. A landowner may ffv

from justice, but he must perforce leave his lands
i)ehind {/»). (ioods, however, may always be taken out
of the country or destroyed, in order to avoid .seizure

by process of law. So that to one wronjifullv dis-

po.sse.ssed of land the law can always restore the verv
land from which he has been ejected : but there is no
certainty of recovering by legal process the actual
goods of which a man lias been unlawfully deprived,
if they have been lo.<t or destroyed, the law can give
the injured owner no other relief than to award him
'<'iii|.cnsation in money. Again, land is permanent ;

It la.sts beyc.nd the life of man : the same land su.stains

M'-c.'ssive generations of m.'ii. A landown.-r may
die. but the liinil always n'tnaiiis to be enjoyed by

/.».;. /.,. /,,. ..»,, /,.„/,

1-it/

l"'l I'll ('aii!.'<>, (;|i.>-. >iil)

yi'il.. <al;,lla; N..« Kn!,||,|, ,„,•/„/„,,,,„,„„„„„,,
l)[(lii..miy (.MuiT..y)>. v. Clmlt.l ,\l,r. VillcnaL'c, pi '

n '""v/ ,V"1:
:'" ^'"'••"'"- ('•) 'n"' i>.>sM.U,>r;,f f,v,.i,„i,i

ir My. : .sn.l.hs.s,, ,.,., CI,,,,,.,,, |,„„, „„^ ,|„.„.f„„, r,.L.ar,l..a a. a

I'M /,/), dm,,lit 1,11, l,„,l
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some uther ; and from tlie natiiif of tliiii";.'', ]>()s!5os.sion

of land must bt; held hy a snccfssioii of owners. lUit

goodf* lack the permanent (juality of land ; they may
always be worn out, destroyed or lost ; they arc not

tilings which must necessarily endure beyond their

owner's life. Lastly, in times when or in countries

where men supjxirt themselves mainly by pastoral or

ai;ricultural i)ursuits, land is the most important

kind of prop«'rty. We shall see that the distinction

made in our law between property in land and property

in ijooils arises from the physical ditVerence between

land and moveable ^(mmIs, and from the superior

importance of land at the time when the connnou law

was in the making.

To re-state in words more indicative of its origin

the distinction, that t)ne may be the absolute owner

of goods but can at most hold an estate in fee in

land •."- By English law moveable goinls are the oltject

of absolute ownership : but land is the object of

tenure, that is, feudal tenine. Tenure may perhaps

be defined as the relation between feudal lord and

tenant of land. The principle of the feudal tenure of

land was <lefinitely established in our law after the

Xornuin Conijuest. It is well known that, after the

battle of Hastings, the lanils of tliitse who opposed the

CoiKpieror wei-e treated as forfeited, and wt-re granted

by him to his own followcis ; v.'i'le thost; of the

Knglish who -submitted to him, redeemed their lands,

suriciulering them and recei\ iiig tlirm again from

his hamls (y/). In conseipience of thi' revolts against

Williams authoiity, whiili took |)lace in the tirst ten

years of his i .gn, furthei' forfeitures were incurred
;

so that, by a gradual j>roce>s of contiscation and new

grant, Normans were largely Nubstituted for Knglish, as

(/<) rrctiiiiUi, .Ni.iiii. ('..ni|. n. IH I':.', J4, \. J:.'; Stllbhs, (.'iiii>t.

1
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til.' cliicf liuidc.wn.'rs over tin- wliolo kiii-jdum {•/). Now
ac-conliiij,' to tin- <'onstni<tioti [.lac'd hy Kiiijr Williiiiii

ami liis oHiccrs of just ice ii|(()ii tlic grants or n-graiits

of land made hy tlit- kiii^'. wlicthcr to Ids own fol-

lowtTs or to the former owti.Ts. the lands wen- not
iM'stowcd as absolute j^ifts : hut were friatited on the
conditions of what is known as the feudal system of

landholdin;,' (/•). That is to say, the {.'rantees were Thr f.

re^'arded as hol.lin- the lands of the kinj,' as |..r.| on
[.-);;'i'|,';

the ol)Iif,'ation of fidelity ami service to him, in which,

13

of

Ming.

i !

,!t' !

(7) SIuMh, Collet. Hi>t. ; !»,-,; K,,, .,„,,„, .\,,nn. (,„„, jv. 4!» .Mi
I-',. iL's. iti:{. I'li!).

'

(') On the cnntiM.-nt of |-:,i,o|«. ll„. f,.,i,l;i| .v^lrrii of lainlliohlini.'
Miiris to havr cofMi'to riiatiirilviii llic rouiM'of tlio Icnlli ri'utiirv ll
i^llioiiu'lil partly to |,..v.-oi,i;„,,itr,l 11, tli<-nniMt-s.,flari,l m.ul,- In' il,,.
Irai.k K,ML-< ot III.- three |.ie.c,|i,ii.' .M'lit lines to llieir kiiiMiic ii' .uid
|o||nw.T> ii|M,ii 111.' t'laiitecs iiliilcrtakiiiL' to coiitiiuii- faithful. Th.'
iMat,-„,i;iaiit,Mlaivkiio«„a>lM.,i.-li,-... Ot h.T. •lenient- of feiuliliMii rjon.-li.-P
:uvfonii,|,ntli,.|.ra,tH,of,.„M,n„.,„lation that is of ,,i.-n sMiimittiiiL'

r,,' nn enlli.;n,-,lw> l„ some powerful nn^-lihoiir as their loni an.l tlien-l.v ti
'

;;a,nin|.' piolerlion in ivtnrn lor faithful s.ma ice. ami in the Ki^.nt",
ina.lr hv kliiL's to |.o«rifiil Mihje.ts of hhrrlv of jiiris,l„t ion over the
i|ilialMtants,,f |,arli(iilar.listii,|, „iih iniiniinilv from the rov.il juris,
'li'lion, I lie main features of the feml.ilsvstenroft.'niire.sw.Tellllho
primipl,- that all lami i- held, either mi-diatelv ,,r imnie.liat.lv. of th-
kini;

; (j.-) th,. union of Ihf relation of |,,i,l ,in.l man with thatof l.ui,|.
orilami t.nant. wh.Mvl.y t he iKTsonal s.-rvi lii.^ fnuii the va^-al to
II- -u|K'nor lie.ame the .•..ii.litioii ,,f h,- holding; l.nid L'lanted to |,|ni

ii.v In- lord; and (.i) the jnri-diition of the lord ov.r Ins i, nant- The
personal relation o| lonlaml man wa- known to KiiL'li-h law heforetli-
Norman ( oi„,u,-t. And it appear- that Knirli-h in-tiliitions were in
oilier re-|»rt- temlmi.' toward- h-iidali-m at the time of the ( 'onom-t
.111 the mtroduetion into Kn.dish law ,,| th,. f..udal |.nnri,,h. that ali
lind is held of th,. t>,,»n. ami of th,- t,-nure of lami I'v miliMrv
-,_rvir,. s,-,'ms t,, hav,- Ikm-ii th,' immedMt,- rr-ull of thi. ( on.|U..-t and
of Williams ,l,.almt:s w h th,- lami. Altlioutrh William introdmM-,1
leiKlal /-".-„ „,t,. Knirlaml ,t should !„ iiot.-,l that his i„,liev wa-
•'Ppo-e,| to the nitr,.dnetioii „f f,.mlal ,,.,r. ,„„.. „t. At th.- a-.'-mhlv
iM'ld at >ali-l,ii,y m lll.Hti l„. ,ause,| all In- -iil.j,.,-!-. „/,..„„„ r.

/ „„
',;

'/'V ir,,,, to -w.'ar lealty to hini as their -upri-tm- lord, lli'iice ar
an im|H,rtant ,lilf,Tene,. lHtw,-,-ii th.' Kn-li-h law,,f f.-ielal t.'nuri'and
hat prevailing', .n the e,.iitin..nt, Th.' ,-,,nlin,Mital t,Miaiit owe.l f,-altvo Ins imm.Mliat,- lor,l ,,nly. and nii-lit w,ll he summ,.n,Ml t , witli
n- h.nl t,. war aizaiiist the lonls ,-u|«-ri,,r, ,.n pam of forf.-it ur<-, if h,.
:ii,-.l lo(.,.ni|,ly. Ih,. KiiLdi-h t.-iiant di,l lioniaL'e to hi- lonl, s^iviii"
H- a l.^iai r t.. the kiiiL' ; ami ,li,l n,,t h.rfeit Ins hoMnii; if h,' st,„„7
<'} tlw km- i-ain-t his lord. See Stuhh-, Cm-t. Ili-t «,< 'C! 't7 •

1
re,.,,,;,,,, N,,rni. ( „n,|. iv. iWH

; Hallaiii, .Mi,ldle Al'vs, i. 1:4. l:,-.,.ind" ' 'dan\ IX. i; Urait. fo. Kiia. SI I,: l.iti.

da-

n.>l
.ss .s'l • p ,». \!

I'-i iaiv'. ixiw. 1. ,., (i, lit, ;t7, 4.t .VI, j:!ii :.':t,S,
>> "Vt "T.V

-

-s": .Maitlaml. ])„m,.s,iay iJook and Heviiiid, (17 -7., |.-,1 ..,,., :U8.vy.

infuyf!

li
•1
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if tlifv failed, the lands would hv forffitcd ami tho

kin^; nii^lit n'sutiic tliciu m* his own (.s). 'i'lic service

re(|iiiied of the t;rantees would in general lie niilitaiy

sciviic; that is. each would he hound to provide the

kin^ with a certain nuinhei- of armed horsemen oi

knights as part of tin- fnidal host (/). I'pon this

svsiem were lands held >>{ the ('(UKpieror in Normandy

hv the 1,'reat nii'ii who joined him in the exju'dition

ajiaiti-^t Harold ("). And this system, it appears, was

directiv introduced into Kuj^land hv William 1., at

whose will the amount of knight-service due from the

feudal tenants of the crown was determined (.' ). And

not onlv WIS temire hy military service the condition

of hr)ldin<; lands, which the kinj; had granted to lay-

men, hut tlu' lands, which he had hestowed upon the

hi>h()ps and aldiots. as his feudal tenants, were also

suiijected to the ohlii;ation of providin<{ definite

numl)ers of knijihts (y). Tl. law of military tenure,

havinj; heen thus applied to the immediate tenants

of the ciown, spread (piickly downwards; for the

kinu's tenants, in onier to provide permaneiitlv for

kniiihts to perform their .service due to the crown,

made ^'ift-^ of land to their followers, a^ under-tenants,

on condition of like military ser\ ice as was re(|uired of

them.selves (:). Ami so speedily was the law of feudal

is

ft

^1

I t

I I

(s) Stublis, ( ..]i>t. Ili>l. S !».")
.

I'. \ M. Ili>l. Kiiy. Ui«. i.4() l!t.

I'riTriiiiii. Nin'iii. (iiMc). n. '•', (r) This |miiiiI i>. it is tli"ii).'lil.

\. .'i, J.'l, '21. iim<lf ^(mhI liy Mr. Kimnil in hi>

(/) Hifcirc Ihf ('c.ni|U<-t laiiil- iirtjclcs in ilic Knj;. Mist. Itcviow.

imnirs were Miliji'it tn tf' nlili- vi. 417 and (>L'."). vii, 1 I. ippinitt-d

liatmn of m-ivkc in lUf J/iil, or in lii> Kendal Kiij^'laml. Jj.j "/. ;

ii.iticmal militia Tin- /v"/ was I'. ,v M. )list. Kiiir. Uiw. i. -.'iti

not aliiili-hcd al tin- ("imni-.sl.

hnt was nlaini'i. and Used liy

the Nnriii.in kiiii;>. in additimi to

tlic feudal ho^t ; sec Stnl>l».

( ..list. Hist. »^ .'111. 4H, .-.II. 7,".. it7,

IXi, \<>\. i. |.|i. 7ti, m.-., 117. IS'.t.

•JllS. 4;t-> ; .-stiildis. S.l,'(t Char-

ttTs. l.Vl. :.'nd I'd.

(./) I'u.iiiid. Kii'.'. Hist. H"'-

v:rw VI I!! (•'.. id:;! Ku^laiid.

L'tHI; Stuldis. ('..list. Mist. ^ '.1-2
:

i':ts.

(//) 'I'lif aiiioiiiit ..f kniylit scr-

viif to lie rn|iiired from the
liisliops and ulibot^ apiieiirs to

have Ix'pn fixed bv William in

1070; K...ind, KnV- Mist. He-
view, vii. I I, i'eiiilal Knyland,

(:) Hound, Kni;. Mist. Heview,
vi: \r., !!(. IV„da! H:i-i!ai>d, -^fK^,

:«NI.

i
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tenure innir|)<.iiitc<l in lli-' law i)f I he l.ind that ammij;
the ^'i-i .aiices to Im' !,.,ln—ed |»y fli,. charter iHsiied at

th<' acce.Hsii.ri of lletirv I., we IiikI ,//,-/>,• (luriiij^ the |,,to

k'mjt's reijiii <.f the tniriis of fnniiil tenure. \i ifh resprrt

to the himls not only of the kind's ininie<li,,te tenants,
JMit also of their ini.ier t-natits {n). I'lider tin influi-ncr

of the kinn'^ enurt, of wliieh jihIi;. > were ^t appointed
to sit perrnanetitiv in H.-nry II. 's reijrn (/;), the laws of
teinire w.'re further .l.'Velop,..] and reduced to cni-

fonnity
; and all forms of landownin;;. whether derived

from the fcu.ial urants of Kinj^ William and his t.-nants,

or from Saxon usa<;e uhieh had st viv.'d the Con-imsf.'
were fonvd to lit the principle of feudal tenure. The
law <.f tenure, howe\ r. was applied onlv to land.
Chattels were n..t treated as fit objects of feudal
tenure. The transient iiatnti' of i;o(mIs, and the ii.s,.s

to which they are conimonly put. uere opposed to anv
such arriuig.-ment. They were looked upon a^ objects
of property simi)ly. William I. took ph>nty of move-
aliie wealth from his concpiered suhjects : but we do
not hear that he ^'ranted any of it out to be held of
liiiM feudally, th(.ujrh we are t.,\,\ that he be.stow.'d some
of it as ab.solute ^ufts (,). So that, while a free man's
land was subject to the inten-st \\,,ich his f,.,idal

laiHllonl had therein, his chattels w.-re, a-i we shall see,
piopertv peculiarly his own, of which he .ouKl dispo.se
at will (,/;.

3»

h

'if; • m

f Ml -

^

(.) N.Ml.hs. S..l,.,.t ri,ar...rs. ,,) ].>,,,„„„, x,„„, ,.„ ,^,
M"!. -iMi. I.; Komid. Kill.'. Ili^t. ,".!• ()>

laii'l --h - - : I'. >v .M. ll,s,. |:t| a. „,: U: l-.A- M 1 „,. K„
'

i-.nL'.l.,w,, .•'...-, -.7.,•((..(. Li„. „. ,1,-, ,„i_ |.
('•) .I'll', ).. it. ri. (. ). ,

isl.

MIK.
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Tenoniftit.

Moichft.

Section I IF.

Of Tem-metil.^ ami Challds.

LukI tlit'ii is tlu' dhji-ct iif ti'tiiiri'. lie who lias

Ifiiul, is said to liold it rather tlian to own it (c), Aiul

in curlv titiics after tho CoiKiUfst a iiarcel of himl in

anv person's oecupution, with its apjuirtenant rights

in the way "I coninion pasturt' or otherwise, was

t speciallv known as a tenement ; a term then used

^enerallv in tlie mere sense of a liolilinj» of hmd without

anv referetjce to tlie nature of the tenant's interest

tlierein(/). It must not. however, hv .sup])osi 1 that

in those days every occupier of hind was a feudal

tenant. Land might l)e lield on otlier conditions l)esides

those of feudal tenancy ; and the most important

kinds of tenancy were three. .\ man miglit have a

freeliolding of hind {lihcrmn /< iicmriiliiiit). a lioldinj; in

viilenage {'illt-itoiiimn), or a h-ase for a cirtain numher

or lenti of years (//). A freehohling of land was held

of the king or some mesne lonl by free services, that is,

by services free from servile incidi'nts ; military service,

or knight's .service, being in early times tlie most

important kind of .service by which land might bo

freely held (//). It was the freeholder who was the

feudal tenant of land. To hold in villenage wa.s to

holil land of the freeholder on condition of the per-

formance of villein services, which were chiefly service.s

of lield labour, as ploughing, sowing, reajiing, and

mowing, the amount of which was regulated by custom,

and which often included incidents (/) then regarded as

.servile {k). To hold land for a term of years was to hold

(f) Cii. I.itl. 1. Iiinl fur tliii |irivili'i;i> cf Bivint;

(/) Hunt. fii. 77 li. Ml a. :;i)7 a, liis chilil in n!airiiii;i- ; sof Vi. jo-

ins b. JliO, 2(13; I'. A: M. Ili>t. t'niilutt, Vjll. in Kny , !.'>:!, 20;!

;

Kii;;. Iji«, i. 21." A n. ('), ii. I'lki-, Iiitrn.l. t.. Y. »., 1.". Kdw.
14C. US.

trj) Urai't. .n. L'07 a.

(h] ,'^(((;laIlV.^ii.•J. 3; Hnict.

fo. 7 h, i;4 \>. ;t."), 3ll, L'lHIa.

(I) .>U('ti as liic iiu-ri'Mcl, it liiii,'

jiaid by tii« villein ti-nanl i" hi<

Ill.(HMlls.srrios)xv. *./. ; V. \. .\I.

Ili't. Kiii;. Law, i. 354.

(i) Bract, fo. 7, 26, 200 a,

2(iS b ; L'. & M. Hift. Eng. Uw,
:i\ I ."'/.



OK TIIK NATt'UF. OF f(K.\I, K-t/TK. |7

iukI.t a ((.iifract with tli.- fn-rlKiMtT tli.if th- t.ti;.iit

.shdiilil have |).)ss,.s>i,.ii of the I.uhI for a (vii.iiii tim.- (/).

Now the illci.lrrits of fhrs.. fl.iv,. kinds of l.oMill;,'- iMf. r.„t

of land, the fn'cliol(lin;,r, tljc \ illfiiaL,'.-, and tlit- t.iin,
"""'""' "'

wciv nuiik.'dly dilTrivnt will, ,vs,M.rt. tir>l to tin' "il-t!i''m,|

protection wliicl, tl.r law allordcd to tlir tmanl in
I', '"'..'.

i";'„,,

til.- pos.sfssion (if his hoidiiij;. and svcondl-,-. to th,.
n-'- -t I'r"-

.Involution of th.. hol.lin- alfr tli.' f.nanfs d.'ath. !';..'.',;,.'|''

As w.' fxaniin.- th.'s,. incid.'nts, l.t us coniiiaiv thfin
with the sain.' inci.lciil- of prop.'rtv in chattfls.

1. Only th,' possoMun .if a fr.M-holdii,,; uas fullv l',,,i, . i,,,., ..f

pr.it.vt.'d iiy the KiMinion law (m). Tin' disp<iss.'ss.M'| l'""'"^

frr.-h<il.lfr nii.;ht always \„\w^ an a.tion at law to r.- Tl,. m...
<<ivcr his land, not only a;.'ainst th.' p.'rs.m who iia.l

I',',''',",

^

uroii;;fully turn.'.l .ir k.'pt him out .if it. l.ut al-.. a^MinM
'""" ''

any one who ha.l sul».'.|u.'ntly j^ot |.,,>M'ssion o| th.'

lan.l liy what.'wr m.-ans (,o ; an. I on .>fali!iv|iin^' his

nirhl in such an a. tion, h,' would li.' r.'stor.'d to po-^s
si.in hy th.' hands of th.- slu'rilf. th.' olli. cr .rUrusl.'.i

to cx.'.'ut.' th.' ju.L'in.'nts of th.' kinu's hiu c,.urt („).

Th.' po.s.,.ssi..r. ..f a tenant in vill.na^'.. was ni-relv I'.-a,..,, ,,{

precarious in th.- ey.' ..f tli.' Lhv of tlu' land. ||e Wi-s"""" '"

<l«'<'in.',l to hold at th.' will an.l on li.'h.df of his h,rd.

""'"'''''"

No dir.'ct adion for ihe re.dveiy of a liol.linj,' in
vill.'nat;.'. as .such, was ever perniitt'"! to I,.. iirou«;ht

Ml th.' kinj,'"s courts ,,f law (/,). 'I'enaiit for a teitn' of

''' ''";"' '"• -"-"•• <!! T'lMMt Ml %,l!,„.,-,- l,uM.
;-) «.Unv. ,. ,-, ^u. - .-,.„„. ,„.' ,„„!,,•., ..,v,,,,„,i «,.!, ),,

,

•.-,•,,'"'" '" "'• ^'' -"" •'• l-nl -.!.., I,. I,„v,. „. :!!,,«, ,i

',,.,,, '" 'I'OIH HI till- kill- - n.Ult Mi.ll
.". lUa.t.f,, l.i.-a h.l:,. l.,-., |„„„,,,,„„ ,,. „,. ,i,„. ,„ ,,„„ ,,^.

"I-
1 .- I' .'.•. .11 . h ..,.. It.'T I, ,!., ,,,v,„.„,t . I„„ «,.h,,„. M,.h

•'•; I- A M. 11,-1. l-.Mi.'. I..i«, „ r..w.|,,,Ht !,. «.,.s,.,n,,.,l ,11 th,.
'^
- ,.1. .-.I., .ullv 4,-.. .-.:i :.,:. ,„„>, .-,.„, „t i,,. l,„|,i,„. ,„,u i,v

^' «li,'r,.a.ia,l„,iral,ly.lr;,i- t|„. |,.,,r ,,( |,„m| ,n,t,>,„ • '^ni'da<n.„„t ,s pv.'.l „f tl„. r,.,,,,.,!,-- ,f l„, ,„.tn,„„iv n^.|„, „,:,,, „,.
'.V«l.id, t,„. ,,„.,|,...va|l,,w |„„- v,ul,.,| h.- ,'„iil,i ,.„lv a|,,M-,,l |.,
Uv|,,|f,v,.|„,|.l|„„„.,,i,,„.

I,,s In,,!- .-..IIR f,„ r,..li,i ,S,,,

J") .^>'(' (;lilliv. 1.7. 1l'. I:!.. |(i. !!!,....'. !:. - .:. •>!; >:.-i •!!.

J: -.!,•, ^' • " '• *• '"• -"; ^"' -'M'^'- ->"< l>. :^1" i'. J.i:i'; 'n-u
(v. Ml; l.ilt.«. 77, r,J; Mait-

^WM
. Wf

.r:

II
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;;u(i(i,-,.

years was rcfiaidtMl in early law as h'>l(ling possession

DM l)flialf of tlu' fri'choldiT as his bailiff, and was never

allowcil to use the freeiiolder's reme<lies for disposses-

sion («/). ()rij;inally he had no renie(ly in ease of his

eject nii'iit. unless he held nnder a covenant (r) with

iiis landldpl. If so. he niiLrtit have an action of

cnveMant a^'aiust iiis landionl in lasi 'u' had been

ejected liv the landlord himself or any one claiming

the laiiil l(V si;|)eri(ir title; and niijiht recover, in the

fnniier (.i>e, |i()sse>si(in of hi^ lioldinji for the rest of

hi< term, if unexpired, but otherwise daiuajies only (n).

l')Ut afteiwarils special actiosis were <iiven to a teinint

tor vrars iii.'ain>t any |ierson, who had wrongfully

ou^ti'd liiiii or ac(juired pofscssion of his land from a

wriiiiiifu! ejector. And thoujili at first it was doubted

wlictlicr tlie^e action-, (i,al)led him to recover anythirii;

but dani,i;.'e>. in the rcit.'M of Kdward the Fourth it was

e-tal)li-lieil that lie should therein recover possession

of lii> holilin^ as wi'll (/). The owner of chattels mi),'lit

lake piocccdmiis. under the early law, to obtain tin-

revtilution of >tolen nv lost t.'oo<is, into wliosextever

liand> llie\- c.iiiie ; and in these proci'edin^s he mi^ht

either .!( cu^e the possessor of Iiis yoods of theft or SUe

liiiii (i\ill\'. diiippiuii the criminal charge. In the

hitler case, lioue\fi', tile plaintiif was (>Iili<;ed to set

,1 iiioiies v.ilue on Ills i.'oods. on pavmeiit of which ttie

ileteiidaiit would be absoKed. Uut civil proceedings

ni llii> n.itiire \('r\' soon became obsolete; and

11 1

CuVcnalit

IiIpI. >, I.-, 1 l'|..l, HI \i,ll .ll () lli.e I, f. .. J-JU;l ; limit'

I.,ml ^. Mill s.Miitvi, Iwii, .N.ilr i;..,.U, C.i-i- ITIUI Hi.u

IT. -•_', :ii, :!:. :•<''. i'.'i, it:i; in. u. iIi. :!:. ; r. .\. n. 1 1.") I..

\ ;ii..-i.iil..ll. \ ill, lii lih-'., l.'i. Hi. lO Sie Hniit, fii. JJO: \. W.

To Tl. Ts si, I' A M. Ili-t. :;(! IM». '. jsu' ; I'll/. .Mil.

Kii,:. i-1". 1. iile. Kjii liiHii' I'lriu r. I', ti linli. II :
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.
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OP THE NATURE O. REAL ESTATE.

thenceforward the di.sposse.s.sed owner of gocxls was left
to be protected by rcne^lies. in which he coidd either
make no claim but for coM.peasation in .nonev. or in
which, thr,u«h he „,i^,ht claim t,. recover his ^o(Kl,s
tl." law gave no process, wherel^v the jtockIs the.u-
H.-lves could be attached and restored to him. an.l he
'ould recover tl^eir value only, if the defendant refused
to render them (k).

;^-^l;''"''^'"; "'an n.iKht hold land fndy. though s,„.,.
,.,.

'" '"<l for his hfe only, y.t land, as the object of frt-e""-"-'^
f-" lal tenure, was especially a thinj. in which a n.an
'n.Kht have an inheritance. In Kn^dish law after the
'^"l"est, an estate hel.l fcu.lally was ..sentiallv an

I..Ted. a,y ..state (., ; it is to express an estate herclitarv
a^ well as feu,lal that the wonl >./.,. urfe.„du,n(Ji4
- -ch, andu, Kn,l,sh,/;.c) wasused-^,). I i.d K...''•""'> "'< "•—

f
'"lu-ritance (or as of /„. it was-d

:
passed on the tenant's death to his l.ur : that s,„ ...,„ ,.

>. to the blood relati.m appoints bv law to succeed '•"''"-''»•

""' according to the le.al rules of the' descent of a fee
I1M.S. tiK. eldest son of a tenant bv kni.hfs servic,!
-Hceeded as heir to the lan.l of which his father died
possessed. And the heir n.i,d.t by act ion at law recover
'"

'"'J'
'""' ^^''i''' -'-'•'nded to him as h.s inheri-

^'7- 'f ''"' '<''<l ''f the fee ..r any mtn,d..r wron«fullv
l^-l'f In.n out of po.,sessio„ („). |}v the.ommon law
''•-••-'./eeh,.lds of inheritance were no, .enerallv
-.-..le by will: they were ahenaole onlv bv forn,al

''•I'v.ry <„ ,|,e possession thereof „. the "tenant's

19
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'' -'I- ITtlnvl. Inlh.. v.a..|s;-,»
l'"l^'« «^i>all..r.M|.,u,;i ,,r,„r.,s
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20 INTROni'CTORY CHAPTER.

To vi'.lenngo. lifetime (b). Til

i :t- - -i

Kcossinn to a holding in vilK'nacc

afcer tho tenant's death was not a matter in any way

rei.'tilated bv law. It mijjht he eiistomary for a .stm or

other relation of the tenant to suceeed liim as heir (c) :

hut the (iistomarv heir rould not appeal to the kin}^ s

courts ajiaiiist any iiifrinjiement of his customary

Tu tiri.i. rijjht ((/). The interest of a tenant of land for a term

of vears was reckoned amongst his chattels after his

Tn ,li,iit(l>. death ((). Now the law of succession to chattels was

haseil on principles entirely diiferent fioni those which

governed the descent of a fee. A man's chattels, as

the ohjects of al)«)lute dominion on his ])art, were

after his de.itli applical)le first in oayment of his

dehts. Of anv surplus which remained he had tiie

power of dis|lo^ing of a reasonal>le |)art(/) hy will:

and the cNecution of sucl; a will was committed hy

law to those peiM.ns whom the testator had appointed

K\<i iit..r fur the purpose, and who Weie called his executors (7)

At tir-t it doe- not ap|>ear that a .naii - executor-

>ncceedfd to more than thi' roidue of his challrls leli

after |iavmeiit of hi- <lehts, his heir lieiiig liaiile to pa\

his delit<, and hi- chattel- a|>|iliiahle to t liat * purjio-'

in the \'>\\'\< nf hi- heir (A). I'm .ifteru.ud- lln' pa\-

nielit of their te-tato|'- (li'l-t- fi'll into the eXeculnl^

hand- a- well a- the di-t rihul loll of the >urplu- of lii-

cli.ltlel- {'). i;nd till' whole of a testator's chatte'-

(Z,! 1 .|,lll\ \ II. I. :. ; l;i:l.l t". \M.|-\S lU'l I hll.lrvn li.-l IIm^

;[c|
I,, 1:1,, mil Ir.l-lllr n-ht Ii' .1 ^llMtf •'

,.
i

s,,' \I.. Ill, Ml. I, >. I, , 1 rii.i- hi- ih.itl.l-; .III. I ri..» .ui\..ii.

HI .M.iiM.ii.il '.lilt- IS. I. It II lli.u:;li 11 liii-l.;iMi| .111.1 l.ith. .,

> n ,, ^, i:t. :.i. :;:. .in. rj:t. iii.i\ i..-.|ii..iih ih. wii.ii.- ..i !•!

|l.(,. f;.!. \ 111.,. '.I. I'll. \ ill in . li.ill. I- li. wli..iii-...v. r h. Will

r.i .-. i.".i;. I.V.I, ii.j. i:j. Jii; : r. -.. Wm- I'.i- ri..|., cii. iTihi.i.

.\ .! Ili-i. I'.iij I..M1.I :tii.' :ii.l. (./) (.l-.ii^
.

Ml. ' ""
:

V.t.i-

,,/, -., I'.i.i.i h, -.'I.:!, .'71 .1. f... I.". I.I
:

I'. .V .M. Ili-t. Kii.
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OF THE NATURE OF RKAL ESTATE.

<l.'v<.Ivo.l uf.on Lis c'xoruton. Tl..- ..rcl...si,stiral c„„rts
lia.l junsdicti.m ovr suits r. Iatin« )., th,- validity ..,•

.•xccuf..... ..f u will (k). Am.I if a man .li,.,| intr.tal,.
tl..> a(I.niinstn..ti(,n of his «,»„is uas ,o,M,nitt..,| to tl„.

• luircl. (/). and ;!orf,,rni,'<l, after tl... statute :!| K.jw |||
'•• H, by an a.hninistrutor .le,„if..,| l.v tl,. nr-linarv (,.) A,l„u„Mra
fnmi anw.n^' the next friends „f th.- <i...,.as..d. So" that

'"'

til.' ehatfels ,,f ,„„. who di,^<l int.-slate devolv-d ,„, Ills

a'Irninistrator in the same manner as a t.Matnr's
ehattels ,,asM.d to his e.x,.,M.tor. The interest „f a
tenant for a term .,f yean, was eon.M.lered ,,s h.s chattel
and theref.r- .levisa'.le l,v will (,,). And. tho„.d, it

>eeMis that m earlv tin,es a n.an's hci,- „„,,ht >„.,•
i

>" lan.i jr.ven for a term of vears to hm. an.Hu.. h,,rs („)
vet ultnnately the law of sneer.sion to a term was
asMMuIated to that of other .hattels ; an.' it was
>.lt!.'.i that th.. h.tere.t of a d.rrase.l tenant for vea'rs
>I..H.l.i pass N, his ,.xe.nt.,r or administrator, a.ror.lin.r
a^ I... die,| t.'stat.. or intestate, even th.Mm-h the lan.'i

'"' '""•" -"^'" f'"- '" f-'-n to hi.a an.l h,. h.'ir. (/-)''''"• •"^'^- ""'i'-" that the devolution of th.. Mirplus !.,.v„l„„„M
"t a" n)t.-t,.tes chattels, after pavment uf |„s drhi-

'''-'"1-

i~ .put.- .iilTercnt fr.-n. th.. .jc.ccnt o. a fee. ... ,hcv ,,^;.

""""-'•".^

'iivi^.l,|c amon-t his u idow an.l .Inldicn or next of
l^in m the m.mner prcM-rihed l.v ,, .,,„ute of Charh.s
"''''

'•"'"''"'t-' a .n.,de ol dl.rnlMMlon uh,e!, ,|,e
-'" v -M i:.i«. 1, .-iTi; ji ^ ...,

:i,| ;;„,
• l...u.n. IV. I„. I,.e l„.,.„ ,,,,,„„„|,.,| |„

,.,::;-:.. .;.,„^-;.,;..,.^
:.:/;;•.-"-;'";-

' •. « II.-. i:„., I..,.:,'.';:, ;;,',;.','''" '-''' ">

;. e. , , . ,
'" I'.'." ' I". I.il :\ I'l" I, .

M^ i': ,'.•";',:: ;'.",..'; ' -^ Y
'"-' '- '•"' h.-!''
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2- INTRODl'CTORY CIIAPTKR.

(•(•(Icsiastical t((iirt.-< lia<l iinvioii.-'iy attriui>tt'il til

si'ciirc (/).

Krci'hoMs I"i'>cli(i!ilini;s of land, tlicii, or free t< •nt'int'iits. were

oriiiiiiiilly

the imlv true
the oiilv kiml nf i)!(<|)frt y in land wliic 1 was fully it'-

1 rm

If '
^

l>i..|>crl V

111 I. mil.

(((jrnisfd ami |»n)tf( ted liy tlic early cnniinun law. Tin-

word '
tcnciiii-nt

"" thus acijiiin-d. licsidcs its ^-ncral

nicaiiiii!.' of ,i lioldiiiL' of land, a s])c('ial sense in wliicli

denote a free tenement onlv (.s). And

d- " or "lands and tenements" were
It was ll>ec| to

the won

con: -laiitl \- U^'il a- lelelllim to freehold lands oidy (/).

So that jirojiertv m the timi's of the earlv eommor;

lasMtied a- (onsi>tinLr of iinnioveahle thinj:-'.

le onet>). on tl

law wa- (ia

as tenements iineatiin^ free teneinell

hand, and mos- .ihle fhiiifi^. as ehalteU. oi\ the other (ii).

leir is inAs aiixthiiiLf which mav descend to the I

H.Tr.lit:!- Kiiu'li-h l,iw called a hereditaiiK-nt (,/). lands and

tcl|c|,,,'Iit-> Uefe a l-o known heieilitanicnt>. .\nil th

<\|ilev-.ion la 111!-, tellelliellt--. all! 1 liereditaliirnt> " wa-

IniiiJ and I- -till 1I»m| III le:;al documents to ili'srilhe pro

laiiil. as ..i<tini.'nishe(l fiiim u'oods and chattel•It \ 111 lai

il llio\ eahle |iro|icl t \ , i')Ut ii!v law freeholdiii

le the oliK ttllc plojiertv ill lalld, when ,1 III. in spoke mI

h|s lallils. trilcliiell ts, or heii'ditanieiits. it wa- ititem

(/ !ili ii\ I il.lt lie referred to hi- fn'eholds olii\- ('/I

I Sii I i; iM.i l!l,

I'.l'.l :
_' lll.M I, ( ..11.111 .M.. ; i'. A

\1. III-! KhJ I.MV^

IMw. I r. S. Ill

111 I I, lit .
<i

:
(I. i;, l> :>w .

/.' '.

M.ij II 1 1 h.M' if ,l..|i!i. /.I'. I'.Hiii. I I li, l.'ii
: Till-

,nl . :'.t .
Siiil,!,,. >, i.

. I I h.utiT-

:iii| . .'iiii • I : -til- I. VAw . I

, II, ij , i:i K.l'.^ I- 1 . l.:i. t. >>

III. :!.'. II .
I". I.I" li

1^ li.ir'iU !. li.lM' iiillir 111

,„• li.f,.!.- 111. \ Kilw. 1\

,,• -t.il , :!;» II. 11. \ 1. r. 1 ; 1

.1 K.iltt. I\ .. I. ". I li. III. II

1'. A \1 lli-t Ij.... I,.i«. 11 Till' uni.r li.i- ii"t t..iin.l

I 111 Its. .-t llUf I't ll - 11-r 111 1
!

( h.iU, r ..I I. '..III.- I'f -t.lllitr I..

llrlll \ 1 . Sllll.li-, (V) \ i; -I II 11 \ II.
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Skci'ion IV'.

()f Rfdl iiiid Pi-rsiHKil A, linns ii.„d I'/<,i„;rh/,

To n',M|,itiilati- fli.. |„.int-< ..f coMt.ast iM-tw,.,.!, hirxl i.,„„,s„f
and iiiDVralilc jioo.ls ,,r cliattfls in ,.ailv law- | itid'"""'"-*
was th,. ol.j..,.t .„ f..,..|al ,..„;.,,-. Tl,.. lar.-M pro,;',-,

v
''i^riZ^ 1^

wlucli a siil.j.Tt cnil.i hold in land ua< a f.-.-. whicli
'"'-' '"'''•

imist iiK'vitahly d.-c^nd to his hrir ij' he .||,.d |,nsM-,s.Ml

tlu'i-rof. Th.- onlv Uur pioprrtv i„ hind uas fr.vh.-ld.
for free frnrrncnt- onlv were -|m( ili,aliv r.'cov.Mahlr,
til'- law r.-ar.inii: the po^rs.ion of ,, trn.mi in vilj.-n

a-.' as ..njnvrd at thr smII of hi> landionl. and that of
a termor as matt.-r ol r.,ntract lalhcr than ot iMoprMv.
Chatf.'ls wen- tl I.j.rt of al.s.Jnt.' own.r.hip. Thrv
iniL'ht h,. dis|.o..d of hv u,||, ,,,„| ,^,,„|,| ^„, ,,, ,,|,.

'Xfciitor or adniinistrat..r. noi th.- Iiru'. Hut ihrv
^^^t-. not s|.,.riti,-,i||v iv.-nv rral.l,.. ..x,,.,,t ,„ ,.rniiin;d

|'i-'--diii..'s. The fact that oriaiiiallv frrrholds w,n-
•lie onlv pn.prrtv s|,.-cili,-Mllv ivcov.Tal.hs is thr ivason
«liv th.-v canii' to \h- ,-allr,| r,.„| thing's. F,,r tlir w,,id
"ol n, Kn,r|i^h hnv is „.,.,]. not in its .-oninion sms,.. M,.„un. ,.f

'" ^^li"li " I- o|i|«.s.-d to shatn. Ol iniaL'inarv. or idral.
"'"'''"'''' '"

I"" I'lincipallv t,, convrv thr notion of thr ,a|.alMlitv'''"'
"I spi'i'ilit icsfitiition.

Th.. ,,>rnis ,,.„/ .,,,,1 ,,.,:,„u,! w-rp. Ilrst a|.pli,.d to |{,.,.|;>n,l

a<ti.„is; an.l wrr.- aftrruaid. .-xt-'ridrd to tln.n's and l'"'^"""'

l"'1->tv with th,. nuMninu's wh„ h tli^v had ar.,unvd
""""''

in .onnrctiun with actions. .\ction> in Kn-lish law
"••!c clas.ilicd a- h..in- ciihrr real, personal, .^r niixcl.
n- t-n,i real a(-tion ,s .iniply a traii-h,i mn of the
evpievsi,,,! ,/,/,„ ,roh- used l,v earlv uriters (m Kn-lish
''" ''^ ••'P'lvalent to the ten, I ,nnu n, ,,;„. which
''"'-""I 1-n-owed Ironi Kmuan law (:). Real actions Uoal ncfon«.

'" '''"-'''^'' '•'" ("' ^^'''' 'Ih'-'' ill «hich a man s,,„al„

I,-,:,',

';::";'"• ''"" '^'"'^ >> 'i- •i.-r.-.-Mt „..,„,. „f ,i,..

,, ,'•,,
, , ,

,

"li'< 'li•.nl,,l,|„.„.|,^.,.„.|»,„.
-) IH l.n,l,.|, l,u „.,h„.,„„„ „M , l.-.li..,!.. ,„.,,., he „.7,„,„.

^ " ''"""'^"^ """
I— "' 'i'"l:r IK .u.
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to lit' rcstiircd to tlic I'lijoyiiifiit of >oiiif free tfii*-iiiciit

of wl'vli lie liail iiftri unjustly (l(|)iivi'il (/<). Tlie mark

of a real action was that tliiTriu tin' rfciuircd restitu

tiori iiii;;lit lir nifoircil l)y tlic strouj,' liaiid of the law

(Icaliuj; diifctly with the very thiiii,' clairiiril ; in otlier

words, jirocfss of execution (< ) nii^dit issue ajjaiiist the

tiiin<i deniande<l (in n'ni). 'I'lie .-uccessful litiL'aiit in a

leal a(iioii could have the kinji's writ coniniaiKJini: the

shi'iilT to |iut him in |»osses>io[i of the identical lioldintr.

in le^pect of which the action hail lieeii hrouiiht (</).

l'''rv..Hal Personal actions were i)roUL;ht to eiifoice an ohiitration

an |ier^onail\' to make satisfaction for
.'!' tl"ll

Mi\r,|

mipo-''ii on a m
a liie;icli of contract or a uroni;; in otlnr woi(l>. lhe\-

Were l)roU).'ht to olitain |ie(iinia?y com|M'nsation for

\iolation of iii.'ht what the Mneiisli law calls

.imaL'es (i ). Mixed act imis were tho>e in which a

nil foi' dama^e^ was made alonu' with a claim tor

specitic recoverv of s(p|iie tenement (f). Now it

- estaliH^hed in I'lacton's time that spceilic restitu-

litaiii'^d in .ictions lor the recii\er\'

Me ihiiiL's or tenement-. In civil pn" I'ed

lecoverv of nio\ealile thillL's, the deiencjant

l\-e him-elf, as we ha\e .^eell, li\- |iavment

n could onl\' he o

iiiiiiio\ i-a

L'ht

f'" due 111 inonrw Action- iol' the recoVerV ol

'liiuL'^ Wcic accordlliuK' mimiieled amollj:sl

,. action-; tor ij.iniaL'e- onl\ (cuild in' lecovereil

wp \- certainiN' I li'irin («/). Ileal action- then heinu

i,i« i.liii" t.. Hi.- ii.iluf .1 .\e|i. I... II.

ih. I r.'iii ih. !• U; .1--1 Ml a . -., Ill /i I .1,1 in 1 7. I .'. l:i. 111. Is.
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for til » sp.'citio rt'covcry of lands or f •'ncniciits, and

iniajft's, actionspersonal aitions for tin- n'<()Vcrv of d,

wt'tf said to 1).' or to .<i»n,il in th«^ milli/ or in tin-

IMii:-<'>n(illf/. accordinj,' as the relief alTorded tllen-in were Uoalty .iri<l

the s|)entic recovery of some thini; l»y process of ex..

ciition issiiinj,' against the very thin;; deniamled. or

the recovery of chiiiiajies a^'ainst the person of a wronj;-

iloer(//). The word mill'/ was al.-o used to d-note
thing's recoveralile in the reaitv. or >pecitic'ally

; that
lands and tenements (,). Such thinj,'

tliiML's real (/). Thing's

or liy action and

wroiii:fullv withheld tl

|Mrs(iniill\.

I>,

.'s Were also calli'il

recoveralile m the personaltv. n
process against the person who

IIIL'^ llitl.

lem, as move.ililc uoods, (ichts.

dama^'es, and the like, were termed thing's personal (/). t iiiiL'-- [»rr-

Or l^nnallv. as we have >..eii(/„), freeholds were tl le Itrlltv

onlv tinn^'- -pe( itjcally recuveral-le in the Kin-'s Court ;

"|NMai,„t

ill that ( (ilild he uicluded in •
tl

wird ii-iillif came to I

le reaitv." Thus tie

ltv,-f„,l,|.

("). After this, tho<e interest-

'c used as deiiotinj: the fn

wi land which cii,,,!,!, ,,,,|

'.vrre recknned as chattels were di>tiimui>hed l.v the'""' 1"'-""^''

iia I if chattels iri'l. I) •cause, it was said, thev <i>n

"ltie,| the reaitv ; while the name of chattels
^\a~ L'lven to muvealile yoods, • he.ause fnr t

/" ,1

part thev lieloni.' to •!

le liio-t

persiin o| a man. or e
("In.'i seemv the Letter r.MMin) - for that thev are ti

lie rec(i\erei| | '\' persdiial actions1-^ ("I. .\^ freehi
^'''"'''1 '" 'll' lieir. while chattels |,;,>m.<| to tl

I'.Hll ll
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fsoof the

terms nut
and iirrfiiiKil

I 'fair.

Hi-nl lure-

(litaimiits.

executor, the notion of descent to the heir hecatne

ussociiit*'*! with the realty, as well us the idea of land

.specifically recoverable ; and the inciilent of passinji

to the executor became a characteristic of the per-

sonalty. So that in later times, when men l)e;»an to

describe property as consistiii;; of real and peisona'

estate instead of by the olii terms hinds, li'in'mi'tils. and

hi'irdiliihii'iils ami (iihhIs and rliiillcls (ji). only fhiniis

inheritable as well as spccitically recoveral)le. only rvnl

lirrcililitnicnls. in fact, were diisscd as real estate
, and

chattels, whether real or personal, were considt red as

personal estate rather on the jiroinul of tlu'ir passing'

to the executor than with refereiici' to the ipiestion.

how far thev were speciliealK' reco\e!al)le (</). It does

not ajipear that the e.\|)ressioiis n'nl and iirisomii I'slnlf

came into (ommon use much earlier than the reii,'n

< liainiiw in of Charles II.(/). liy that time ereat chaii^jes hail

rmiii.iul
(Kcurred both in the character of the national wealth

wi'iiltli aii'l

land itms i,y aiid in our land laws. The develu|)ment of iiKMlem
Cliurlc:* II. ^-

, , .111 1 l>

tj„n. coMWMerce and mixlern capital had eommenced. lav

mi'iit for services was no lniii.'er made in teinis of land,

but in money. Tenure, the relation between feiiil.il

landlord and tenant, while remainin<.; in form, had

'greatly diminished in real importance ; the freeholders

of land had. in fact, secured all the advantaj;es of

absolute o\\ liel'sliip. e.\( c'pt the fonii. iU' all .\el

passe<l at tic restoration of Km;: Cliarles II. militar\

• .Scuiotni- (./) .s-.'i-
I
,.,. r;ir. tij

; M'li.fi.

tioii. hi; /''/'• \^ '.-,/./.-. :! I'. U .
I'li.

.'S; II h.'nl., V Iw'.A,, I Ivl.n,

I.. I. I."..'.

W) \|l-fll|.i|| In f.illlirl irf ||,-|'

-..lial i-l.il.- .111,1 al-.. ..f M-.il

e^tiiti' lu M'|.c.rl . .f . .1-1 - ih I i.liil

III (haiiirlV Ml till llllH' I't

ciii.rlr- I. .
-.... I <U. l;, 1, i:.,

.'."i. ».'. 71. t;i. SJ
.

I I... (•;,,•. I,J.

Ii, < Iniili- 1 1. - riiL'ti t li'- tinii-

'. '/.' '.'"</ fn ' -.nnfj , !,/' \MTI' r

iiillUll'ill il-i- III \> ill- .lll'l 111 '

I'oilll nf riiaiH III. ;
-,, 1(1, I .,

Ki. '.n : I \. rii :!. \r,. s.i. .in, :!i:.

i:U. Jill. .'71. • lly till' I'.ih

iiii--i. II 'A ~i-i|iii~tnilinn. will' '

wi . p.irt ' f till' inurr-.^ I lii-ii i~~iii I

:lja 111-' ;
i.

I ..(iiiN W 111 i a rt I'f 1 111 ' i-i.

|.iii|il .! 111. .inli-iN .,( ihi- ( ..II'

.f ( 'lialiii I \ , llir Nfi|iii'-li.il( !

Sti II' .'lilt 111 II I/I'll III l.lkl' .mil ki >

111 --ciiiii'^tiaUnii all ihi' f. <// .1
'

/,. 1 -•./.'(/ . -I'lt, it till' |i.iit \ f'

ri.lltrlll|it ; -ii' // (/ \ .
/'. " '

l!'iri7i, I I li. (a. !ll : l!ii.»ii

'riltiil 111 ( ll.illn TV • IIISSl. |i|i. 'Ml,

'till . I'raM^ .Mill ! I 111 I.I' I in

ci'llaria (lii'.m, s;i ;(|

Hi
l: V'
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tfiiurt's liail been fiimily aholisht^l ^.^) ; a rni'iisurc Al> hti..,, mI

rliicli n-lifvcd frt'choldcrs fr >m all tlu; oppn-ssive
^

iiiilitiirv

I'liwri

incidents of feudal tenure, and re<lu(ed to i\ miniinum
the interest of lords in their freeholdin^ tenants'

lanils. The same Act, too, extended to landowners

ijenerally the full liberty of disposing of theii fees I v

will, a privilei,»e before enjoyed only bv the more
favourtMl classes amon;» th<'m (^) ; tlioujjh free power

of alienation mti-r rii;,s had lieeii much earlier ob-

tained ("). And wliile a freehold in fee had dime to

be well-ni<;h ecjuivaleiit to alisolute property, .itlier

forms of propirty in land, besides freehold, l:.id ac-

ipiircd full recoi.'Mition and protection in law. Tenure

Ml yilleiiajie. as such, had become extinct, but had
i;iycn rise to the customary temire known as copy- ('..|i\lioi,i.

hold. .\nd the ri^dit of the copyhojiler to maintain or

recover possession of his holdinji as aj;ainst all others

ad bec<ime enforceable by tl f thle law (It tlie laiKd (j-).

.\s we haye seen (//). the leaseholder had acipiirecl a

suiiilar ri^dit. So that copyhold and leasehold interests

in land had come to be true property in land as well

hen. theiefore, men bcfiiin to speakas llei'Mol.l w
.f ill their yaluable ri;.'hts as their estate (:), and to

classify their eslat

n>

c as real <ir personal, jiroperty was
p Iniirrer contained m the simple forms, which had

leinleled possible the early classirKat ion of immoye-
able t.nemellts and moyeable chat t. -Is ((0. .\lld

i|iii'stinns ,inis.e, oil which side of the line the newer
tonus of |iidpert\ should be iaili.'ed. Th,. term m// I'.ral .-lati

.^llll.ill- seems to h.lNe been coT.sidered as ri-ferriiii;

illlnai.ly t o Meelioin I it was thoiijiht to 1 le an

ff?

1-1 M.il IJ ( klujhl
I'! I. IMIII- ..I I,..', Il, M Ih IM., Ihll-.ls ,,f tl

rl\llc' tn cll-l

i-'i\. U.iiMJ, ,ii III l.iiiL'^iL''' « Inn-
llli rr H.l- .1 . 1J-!.;M1 I.. :|,-\ 1^,- t Ih

I lil'l , ailij tl ii.nil- 111 '.i-.IL'i- llV

M.ii- :)j II, \ III

:u >v :i.'. 11(11. \ 111, ^llM'h

/./. . |. ht : .111.1 j,„.l. ill

CO lu st.ii. Is \-:,\\\.
I

(-1 S,.,. i„..l. I'.ri III.

17) See ili'ti . |i Is.

tr i iSre iiutr

• iii|i..Mc((..l liimiil . I.y (-;) .l'itf,\}.2
I'P



% £

I I if

M i

II r f

!

I i

II

i !

I .1

I II

- 3

i

28 INTROIilfTORY rHAPTKR.

ii|il uiinl Id ili'-irild' cojixholils iiKii, wiitTc ,iii ititt-n-

tiori Id iiicliidi' tlu'iii ciMilil lie iiifiTn-il (/;) For copv

holds iin- liiinl-* tran*iiii>sil)l(' to heirs ; sinci- fhi

(((|>\ lidlihr iii;i\ liy tiisiuin rf(i.i;fiis(.<| in law liavf an

(-.i.itf iiiliiTilalih' liy his cii-toniai . heir, as the frcc-

hiililcr iiiav have an csfal inhfrit ililc l»v his heir at

inniiiKin law. My niiMli-in statutes, ((iiivhuids liave

lieeii fiirfher assimilated to freeholds as rt'L'ards the

iiicidiiits i)f ownership (') , and they are now plainlv

held to he inchiilfd in real projierlv or estate ((/).

Lea>i'hol(N. liowever. thou;;h saiil to he chattels n.d

as lieiiij; derived out of real estate, were not pennitlid

to ri-e lieyond their chattel oii„'iii and to rank a- real

e-l.lte(e): di'Volviiii; upon the "'Vecutor. not the heir,

they fell nito the cla-- of |>er-onal estate (/').

In modern time- tln-n. a nun's j.ropertv or estate

(meaniiiL' his valuahle thing's (7) ) 1- classiljed .as real

M.MJ.ni
('l.l>-ll|r,it ii'tl

i.f |ii"|'i rl

y

;i> ii'ii .ir or pii--onai. ThniL's which aie >pecilicall\' re<ii\ii

'"'"'"'
alile, and went at lomnmn law to the hcii'. or real

heieditaments. are real estate. I'ersonal estate com
prises all chattels, which <;o to the cxccntor (//). he

{',, s,.,. >,inll, s. Il.il.,,. I .\lk. \. Itn.irn. .'i II l„ ('. .VVi, .-.T 1

lis.-,; III.. II,. I!..,,,., I
\,.-, :.'l.-,. >,,(,„„» \. M, ,.,/-, Jl |{,,,v .(:.•

/.','-• \, /;^.,.. J \.... KU ; //.../ (.) Unit. I. .1, (,,i,„l f

\, I'.il. AlllM. JTJ; l!,„l \. Ili.ihl.inll., s. l,„k, .,j li.,ll,,„.

,s/, ,,„,/,/, hp \.- :tTii. :!7S: ./.,,/,/ (i M,.,| MMi. |i(7; llanlwhkr. (
.

V. I'm:!. I.". \,-. :t!MP; ( /,.,,,/, \. .^iiflh \. It'll.. I. I .Atk. :i,S.">, .'isti
;

M.n:,l,,, ,/.. .THi ; I'^.ti, s. Hl..'r,., II l.,l„l.,i \. .li„>n.r. I K.lrll. I
.",

I

.-, II I., C .V,.-,, .-,71. /„,/,, \. M„,.l,.,„l..;\\:i„..\ („
!

I
l!\ -lit .-,;. III. ( . I!l.'. I!ls. J N . ,\ ('. ( , C. L'7'.t: Turiiir

r^.|,\ lii.l.i- »|.[i- 1, 1.1, 1,- ,|,M-:il,l,- \. inn,. I, _'! I,. .1. Cli, Nt;|;

\.\ H'll «|l|i..llt till- t.inil.llllM-^ .^ii.fl \. >..,ll. I Ili-C, !•' A .1.

|.ii\ i..ii-U 11. . '--.11 V ; aii'l liv liiii. |7:i ; I1..II. t v. Itnll.i. L's

-111- :i A 1 Will l\ . 1 . mi, (I,. I). i;ii.

I A -' \l.l.r. Illl. -. II. Illry l/l/.i. V. //-(/,. Mil. (•;!. Ill:

«• I.- ini.lr il.il.l.- h. I,r l.ikcll I'l Ihi,.. \. ',,/,/,.. :i I'. W. >{,

ililA III. II .iuii.i - .1.1,1-: .1 II.. .,.11.-,,.. \ I..,, I..I. J It .V IV

li.ii.ilit> uiii.i, I, .1.1 |,i.M,,ii-iv :ie:i ; I'. '.II \. l;.iil..i. I,, i;.

1II...I1.1I 1.. III. Ill .iiily 111 111.- !i ( li, 171. liMi. Ilui ;i| iir-l .1

. .1-1 .i| hi- l..lllkl ll|.l. \ ; -Ml. 1:1 l.;l-i' -iilli l.i li.nr lirili r<.ri

\Ai/. r 7. -. J. Ill, I.', I 11 r..i| lliiii:. Mtlni lli.iiih li... <|. (/./,/. V. I. .1.11.,,,,. .1 |,. 1 iillliiiiL': /.'.'. v. /.'.(/'

7 hill-. L'7'. ; l:.l..,i..l. \ . l;.i,i.. .. /r/r Cr... C.ir. J'.t-', J!i:i.

- l!ni-'. N ' -'•".-'. i:....- \. (./I .l.,!.. |,|,. I C.

/,•„/.,, Is 15, in 17-', Us.' ; /..,,, (/,. It ,,,;n („ mriili.iMicl ||,,ii
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fill V cliatt.'ls n;il. that is, cliatfcl inttTf-ts in liiii-l. or

chattels fM:r<iii>iil. ?iatiifly iiinvt'ahlc itimmIs ami ntlicr

thing's. f(ir tlit- withholding; of whiih <laniaj,'>-s "iilv arc

ri'cuvt'ialtlc. 11. ir wf niust nofirc tlial tin- cnninion

law ruir iif iji'sccnt lu tin- Inn, \vhi<h was cliaractfti^tic

III ifal (•>tat.'(/), h.is l),.,.ii nHMlili...! I.v Matiitc liidci n,. I.in.l

th.' (.aii.l Transfer .\.t. IM'.C (k). a titans r.^ .1 .-M.it.. now
l^:',-

'" •^"

(Irvolvcs u|>on hi. i'\f( iit<.r> or administrator.-^ in thf
same iiianiifr a-^ a diatti'l real (/). and may In s,.ld i.v

tht'ni to .safi>fv hi- d.'hts, a> his rhattfls m »v (m) ; hm,
sllhjf't to thfsf iliildi'llls, till' titif of tilt' heir to -ii(((.fi|

to his ancf-tor's r. alty is nut takm awav, tl v.i ntcir

or admim-lratnr licin^' IxMind to ((i:i\fv the same to

thr h<'ir. if not r.i|iiirrd to satisfy d.'lp'>, or totanifiita! v

• •r administratinM .'xiH'ns.-,. So that th.' I.ciicti.i.d

iiit.'rc-t in a mnnV real .••tatc stiil pas-..-- i.i |ii> hfir

ii|i"ri 111- d.-ath aii<l int.-ta. v. and does not .n. to iho-.'

.iiMtl.'.l to hi- |HT-onalty ini<l.-r th.- Statiil.-- of |)is-

'iil'Uti..n ((»). AikI It man .l.-vi-.- hi- i,-i,i ,.-i .i.- I.v

hi- will, it will I.v til.. ,iii,i.. A.I i!..\.rth.l.-s d.-\.il\..

ii)...ii hi- f\,
, ijt..r- ..I ailiuiiii-liafor in th.' (ir-t in-taiii .

•'" il I' \^'i'- .' rhatl.'i i.'al (..) ; I. ill th.' .h'vi-.-.- i.-tain-

ili.' hk.' Ii.-ii.'i-' lal inti'M'st as th.' h.-ir h.i- ,n .-.i-..' <.f

iiit.-t.i.v, ,111.1 iia- till- saiii.' riL'ht to r.-i|Uir.' th.- .--t.it.' i..

Im' ...iix.-n.-.I to him, if II. >t uant.-.l l.. |.a'- th.- t.-t,ii.,i '-,

d.-i.i- ..r i.'si.im.'ntaiN- v\\nn-~v<.. It mav 1..- n..t.-d tii.it

|"i-'inal .--tat.', a- w.-ll ,i- r.'al, now m.-ln.l,-. main-
I'Tiii- o| |,ro|i.'rtv whi. h w.-i.' unknown t.. th.' .'arlv

""",'-"'''"""-'-' I"'- ./.'..-. :i i:.-;i> i.-,.i. i.,i. l',r-.,„,l
'"''"''"'"'"""'•-' "'II'-' " <! I"'-. IM 1^'. --'. -''I li,i,-.li!i'
^'i-.lil.- :m til.- |.-r-..!,,.lu, l,„r 1/ i S..,l. ill. ,v hi \ „ . , .;;, „,. iil
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law, such as stock in the pubHc funds and shares in

Moilcr.Kirms joint stock companies. These modern forms of

pro'pmy.''
property were in most cases created or sanctioned by
Act of ParUament, and it was generally declared that

they should be considered as ))ersonal estate, and
should go to the executors or administratoris, not the

heirs, of the parties entitled to them (/;). (Jovernment
.stock has also been judicially declared to be of the

nature of a mere right of action in the i>ersonaltv {7).

By later decisions, a share in a joint stock company
has been ascertained to be a right of the same kind (r),

a mere right to share in the jirohts of the company,
and not to be an interest in land, though the company
be landholders (.s).

It has been previously mentioned that things are in

English as in Roman law distinguished as corporeal

or incorporeal (t). In our law this classification is

l)articularly apj)lied to hereditaments. Corporeal here-

ditaments, the land in the freeholder's possession, are

incorporeal, contrasted with incorporeal hereditaments, mere rights

to or over land, which is in another's po.sscssion {a).

For example, a right to enjoy land in fee upon the

determination of the interest of another, who is in

))ossessi()n thereof for his life or for a term of years,

is a mere right regarded in law as an incorporeal

thing (./•). So is the right to enjoy in fee laml, of

Heredita-
ments, eor

poreal, or

(/)) See Wills. I'eiv. I'rup., 4(»

- -4:i, iv 11. (1), :iir>, .i>-;, :{js, SM,
ITtli cd.

(7) l)'iii(/(l> V. Duliiiy, 1 \'es.

jim. 1D(), IKS; li;/(/;«r/,,. V. Wild-
iiKiii, !l Ves. 174, 177; Ji. v.

Cdjjji'r, r> I'rice, L'17. M'.i, 2ti4.

(f) HiimUi: V. Mitrhill, 11

A. (ft E. I'li.j; Cnhniinl lintik- V.

Whiiuini, 30 Cli. J). L'()l. L\S(i, 11

i\])p. f'iis. 4l'(i, 4;{!», 441), 447.
(s, Hlujh V. limit, 2 V. & C.

2()8, 1'94
: S/mrliii;/ v. J'arhr, '.)

Beav. 4.")(l; \\<ihr v. Milne. 11

lieav. ."»i(7
; .!/'/(/.•« \\ i't!n<jnt\ 2

De (J., .M. & ci. rm, (iijo, tii'i

;

Edirnr(U \. Hull. De ( ;., M. A G.
74 ; Eiitirisll, v. l)avi.<, L. K. 4
K((. -I'll. But sliarcs in the old
Xew Kiver Cmnpany and in one
or two more of tiie older eom-
pr.nies were ri'al estat. ; see Ihi/-

Imttir V. Burl' oloiiK ir, i I'. \V.
127; Hurl.; rnti/i V. liKiniiii. 2
Ves. jun. (i.j2; .St. 2 Kilw. Vll.
e. 41, s. 'J (7).

(t) AiUc p. 4.

('() Bract, fo. .")2. 22U b, 221 ;

Britton. liv. 2, cli. 2, !^ 1 ; and si>e

an article by the writer in

L. Q. li. XI. 22:5 -2;ill.

(r) Bract, fo. ;j a, 7 b, :i 1 . 3!) a

,

a
I
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OF THE NATURE OF REAL ESTATE.

which another is wrongfully in possession (^). Other
instances of incorporeal hereditaments are a righ. of
common of pasture, which is the right, enjoyed in
common uith others, to depasture cattle on another's
land; u right of way over another's land; a rent
granted to a man and his heirs to issue out of another's
land

;
and an advowson, wliich is the ])erpetual right

of presentation to an ecclesiastical benefice (c). The
contrast is between the estate of one, who is possessed
of the land, the tangible thing, and that of a man
who has the mere right, the intangible thing, without
possession of anything tangible («,). The distinction
between corporeal and incorporeal hereditaments was
emphasised by a difference in the nu.de of alienation.
The former were at conmion law alienable hy feoffment, Feoffment,
that )s, by gift of a fee or feudal estate, coupled with

^'"'.''.^•'''•y

Vtri.,-,, ,.f c , . ,.
' '"'of seisin.

'""^ oj :e,si,K or formal delivery of posses.sion (6)
And .such rights over others' lands as aj)pertained to a
holdmg of lami were transferred with it bv delivery of
the possession of the holding. Thus a riglit of way or
of common enjoyed in respect of any land, or an advow-
son enjoyed in right of the i^ossession of a manor would
pass, without express mention, by delivery of pcsses-
Hon of the land or manor. But if it were desired to
^•liuate any incorporeal hereditament alone, apart
liom the possession of any land, then, as such things
ar(; mca])able of delivery, other means of transfer had
t" be employed (c). The mo.st obvious of these was
^vntmg; which accordingly came to be necessary
to the transfer of incorjioreal hereditaments by ihem-

31

I'l0a,:;ii4 1); Britt. liv. 2. ch :.•,

;: l.i-li. <l, SS 1,,); l-'Icta, fo. lidl
'

l.itt. ss. 444. 44.-., 4.VJ. 40o, o3j!
•.•!J. ,M>7 .".T."., WM)

—

(ilM.

(,v) Bract. In. -nvi b, 4;u 1, •

l.itt. s. 4(i(i, .-,21, ,-,31, oM- (Y,:
I-itt.;jiii)ii.

^
[Z\ Bract, fd. 52 b, 53 a, L'2l>

:

•:--;. iri.r. ij,. ;j. <j 13, cii. m.
(•(J .See ante, p. 5.

('') (;liuiv. vii. 1 ; Bract, fo
.'il) b

; Hritt. liv. 2, ch. 2, jj lo •

l.itt. bs. 50, m, 70 ; Co. Litt !» a'
4»a.

(') Sec Bract, fo. 52 b- -.",5 b
102, 222 a ; Bntt. liv. 2, cli H
S 4, ch. 10, )( 15; Litt. .ss. \H:i
184: Co L.itt. 12! h; p 4 'J
Hi.st. Kng. Law, ii. 131, 137.
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IKril

selves ((/). While therefore corporeal hereditaments

were long transfeiable by mere delivery of possession

without any written words, the proper mode of dis-

])osing (jf incorporeal hereditaments alone, according

to the common law. was by delivery of a sealed (c.)

writing or deed nf grant. Hence, corporeal heredita-

ments were said to lie in livery (that is, delivery),

incorj)oreal in grant (/). We may note that such incor-

poreal hereditaments as a right of common or of way,

a rent or an advowson, were specifically recoverable by

the common law (</), and were therefore included in

the realty as well as cor^xneal hereditaments (//).

I -f

cliatti'l-rc;!

l)r(j|]crty.

We have now seen that j)roj)erty in land is not all

real property, but is either real or chattel real ; and

that copyholds as well as freeholds are now included

in real ju'operty ; while leaseholds are the nio.st im-

portant chattels real. Jnit to enjoy the highest and

most beneficial form of landowning known to the law.

one nui.'^t have a freeliold in fee (/). Copyhold and

leasehold estates in land are less advantageous, as ihe

reader will discover. Copyholds and chattels real are

moreover interests in land derived out of the estate of

the freeholder (k), f(jr there is no land without a free-

holder. For these reasons, it is j)ro|)osed iiere to

examine first freejiokl estates in land, leaving the

subject of copyholds and leaseholds for subsequent

consideration. And wo will begin by incjuiring into

the case of those freeholders who have estates in land

in possession, or corporeal hereditaments (/).

(d) Sec Brilt. liv. L>. cli. ;{, ^ !:>,

eh. J:(. S 8.

(<) Scaling was rciiuircd l>y

tlic cuiiunuii law as a uiiaraiilc"

of aiitlii'uticit y. Tlicrcfdre wlicii-

evcr till! rtiiiDiKiii lair n'i|iiir('s

anythin.ix U< be evidiru'cd l)y

writing, a sealed wiiling is le-

i|lilleil ; I'ielii, In. i.'jil.

(/) Litt.ss. 183, 541, 542, Ojl,

lilS, &2S: ('(1. Lilt. 9. lL'l,;!(»7a.

((/) See (Jlanv. iv.. .\ii. !;{. \iii.

IS. :i7 ; Jiiaet. Uk l'JII h l':iL' I.,

2:i7 li.M/.. V.V2a : Jiritt.liv. 2, eh.

2:h <i 1 ; Litt. ss. L':};t, l'3i'..

(/)) See ante, j). :!,j ; Co. Lilt.

10 ix.

(() Litt. ss. 11, J!);5.

(A ) See a/(Yt,
Jj.

io.

(/) Aiik, p. 30.
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PART I.

OF CORPORKAL HEREDITAMENTS.

• s:*

Before proceeding to consider the estates which rmay e held in corporeal heredita„.ents o 1 n I- '^
"^ '''•

of to designate such property should be understood;

on thlt" "" 1 '''' '^" ^'^^^« - --' -P-t
1 V lawl

'' f'""''^^' ^"P'^^'^^'- ^hus a housebv lav^yers generally called a >ne.^,>,ruje : and the term v
--''^. was formerly considered as ;;; n>ore ex I.^ " ""^^^""^•

nport than the word /..,. (.). But such a distmc-on IS not now to be relied on (6). B„th the terms

ngs, the orchard, and curtilage, or court-vard. nn.lconhng to the better opinion, these iern.s will

n u ed m h^^ as m ordinary language, to signifv •

house
:

.t .s indeed the regular synonynie ^hici,

-. ed in deeds as ''
all that messuage or trnenu^t"

'""^/«^«^ to which we have before adverted (d), is still
l,,\ TI, . \ /7 •

-"
: Kt'ihv. rn,

,

(';) A>t d. r/,7„,H^ V. r„///„...
-. • 'i<'l'- 498, 502; o ,,,,

•

\\ill>^. 1-'U2, fithed
('

)
Shop Touch. 94 ; Co. Litt.

Company, 1 De (j. 4 y"';'^"-^

W.R.P

'^ "/' V. DVW Lomlon and Cru.tal
i'tlaec liailwa;, Cwipmni', :>7
leav. i>4i'; .s,„/e v. .V',rf/„„rf
Kaitimij Compniii;. 1,. ]{. l ('|,

j-'Jo; .l.-C'. V. R'lymid.^, 1911, •>

K H.888 9I(i.-9lH: Re 11///,.,
1911. 1' Ch. .-,(!.•!. 509: and son
tiuuud Rtnivir Cuwmr.i v
Diionnhire. 1914, 2 K. ii. 627.

(rf) .4«/f, pp. Ki, oo

( ' 1 1

fU I

' ; ^ ^
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attached to it in legal interpretation, whenever the sen.se

Land. requires (e). Again, the word land comprehends in law

any ground, soil, or earth whatsoever {/) ; but its strict

and primary import is arable land {(f). It will, however,

include castles, houses, and outbiiildings of all kinds
;

for the ownership of land carries with it everything both

above and below the surface, the maxim being cnjiis

est soIhui, ejus est iisijue <id aibnii [h). A j)ond of water

is accordingly described as land covered with water (/) ;

and a grant of land includes all mines and minerals under

the surface {k). This extensive signification of the word

land may, however, be controlled by the context ; as

where land is spoken of in plain contradistinction to

houses it will not be held to comprise them (/), So

Mines. mines lying under a piece of land may be exce})ted out

of a conveyance of such land, and they will then remain

the corporeal property of the grantor, with such incidental

powers as are necessary to work them {m), and subject

(in the absence of any provisions expressly or impliedly

conferring the right to let down the surface in work-

ing («) ) to the incidental duty of leaving a sufficient

support to the surface to keej) it securely at its ancient

(r) 2 Black. Coinin. Ul, 17, .J9 ;

liiaiirliamp v. W'iiin. I,. ]{. ti

H. L. 2-S.i. L'41.

(/) Co. Litt. 4 a : .Slu']). Toiuli.

92 ; 2 Black. Comiii. 17 : (V</>(.

dem., >'a/(:'-', voudicc, 4 Biiif.'. !t<l.

in) Shop. Touch. 92; sce.Mait-

laiul, DotiKsday Book and ]5(;-

yond, ;!88.

(/() See ('intrul London 1,'nil-

irai/ Coinpoii;/ v. ('it;/ of London
Land lax Citinini:-'., I'.dl. 1 Cli.

4ti7, 47!) : 2 Cli. 407, 47;!, 48()
;

atTd., ll»l;(, A. C. 3»)4.

(0 Co. Litt. 4 b ; A.-d. for
[irilish Colnmh'nt v. A.-<1. for
((inmla. 1!)14, A. ('. 15:5, 107.

(h) 2 Black. Cmin. 18; Xac-
Ion, Chatnlier.t <(• Co., Lid. v. Hall,

19(17, 2 K. B. 440, 4.-)2
; Mitchell

V. Mv'il-:/, l'"!4, 1 C!;. 4;>«

(/) Eirtr V. llaijd( n, Cio. Eliz.

47(), 0.")8
; Re Portal <(• Latah, lio

ell. 1). 5(1; ati<l .-iCC l)rn.niion, v.

llaUidnji, i) W. It. ;!.")7, where a

corweyaiue of land was held on
the couto.xt not to include the
niine.s therein.

(in) Kail of ('ardi'jaii, v. Arnii-

td'jc, 2 B. .IS; C. 197, 211.

(«) See h'on-fiolliani v. Wit-^on,

8 H. L. C. :i48, :iO(i M/.
; Smii/i v.

J)arl);i, L. K. 7 Q. B. 71(1;

AyJfn V. Seddon., L. R. 10 Cli.

394; Hiittcrlni Co., Ltd. v. .Vi /

llnrkoiall Colli, ri/ Co., Ltd., 191li.

A. C. 381; jiinrd V. Monn
CoUifnj Co., Ltd., 191."), 1 Ch.
2.")7

; .Jonti V. Con,fiolidaliil,

Anthracitf ColUcric-i, Ltd., !91(i.

1 K. B. 123; Davif.^ v. PowU
I)>iffn/n Sttam Coal Co., 1917.

1 c\;. 4i*8 (see S. C. 1918, A. C.

i

.J
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OF CORPOREAL nEREDI~\MENTS.

and natural level (o). Or the mines alone under any
piece of land may be granted out, the surface bein-
retamed by the grantor

; in which case the resj)ective
rights of the parties will be exactiv similar (p) In the
same manner chambers may be the subjects of convev- Chambers,
ance as corporeal property, independentlv of the floors
above or below them (y). The word prnulses is frequently IT.mise.
used m law in its proper etymological sense of that
which has been before i .entioned (,-). Thus after a
recual of various facts in a deed, it frequently proceeds
•;in consideration of the premises,- meaning in con-
sideration of the facts before mentioned

; and property
IS seldom spoken of as pre>ni.es, unless a description
of It IS contained in some prior part of the deed (.s)

Most of the words used in the description of property
have, however, no special technical meaning, but are
construed according to their usual sense (/) and as
to such words as have a technical import n'lore com'-
prehens.ve than their ordinary meaning, it is verv seldom
that such extensive import is alone relied on •

'

but the
.neamng of the parties is generally explained bv the
additional use of ordinary words.

M'J

{") Hump/ii-ii-.t V. Jir(,(/d,,i, !:.'

Q- a. 739 ; Smiirt v. .\h,r/o,i. r>

K. & }i. :}(); Jiotjirs V. VVf »/,„,
:-' H. & N. S:.'8; lioirholham v.
II (/-.fw, 8 E. & B. I2:{. 8 H. I.. (',

;US; H'lnoini V. li(ic/,/ii,ii.--,
, E U

& K. <)L'2, U H. L. (•.-,();(; /')„,/.

Mt V. HohrvUoii, 3 K. & .1. (J95 •

Stwijaii, V. Kn<)irle.i, (i H. i \!
")4

: Diiri-< v. Treharnr, (i

App. Cas. 460; Dixon v. Whitr,
H App. Cas. 8;j:i ; Lore y. z^,//, <,

A|)l). ('as. 28(i; X,:ic SharlMon
(on,(r„x Co., l_td. V. W, Minor.
Inmt, l!»04, 2Cli. 44,3, M.; B„tO r-
KiioH-lc Colliery ( 'o., JM. v. Bi,/i„p
AiirUand^ .(•<., Co., JmL, I'Jin;,
A. C. 3(15; Mark/nun v. /'fi,i</

1'"'^. 1 Cli. (i'JT, 710; ||V„:
hoiujhtoii Vr/mu l.'iMrut Couwil
V. K iijniiCoaland Iron Co., 1<J19,
1 (.;li. 1.59 ; Thomwii v. St. CaHi.'.'i
'"It., Cainb., iyiy, A. C. 408.

(li) See the two prcviou.s notes.

('/) Co Litt. 48 1,; Shep.
.UKh 2()0; Wrf/,,,,, V. \y,l,-h,

l!»14, 1 Ch. 213. Sec 12 Q ]{
7;>7.

{[) l>""\.l!idd,di,liv..M„ah,
1 hast,4,jU; 2.lariii. Wills. l>8i)
Uth (.,1.; Jl,juoa Lis,' <i>,d Fi'rl
As.ur,in<-rCo. v. dihl,.. | .M„„.

. ( N S. ,3. 97 ; Metropolitan
\Uitu- lioord V. I'aiM, 1907, 1
K. B. 2So, 297.

{«) Tho inn'stion, in what
sense the wonl iir.mi.., is „>ed
in any dueiinient, is one of eon-
structionandistobedetermin.-d
fn.m the eontext and the tenn.s
ot tho docuMieiit

; see Ikua.n
Lije and t Wt .U.'^anvu;. C„ y

">}d nu,e Co. V. Lo.dL and
:)./^,'''^,.J!^f''"-«%., 1918,2K. B.

(0 As farm, meadow, pasture,
t^c.

; Shep. Toiuli. 93, 94.
:i -
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CHAPTER I.

OF FREE TENURE.

.Section I.

Of Ihe Origin of Free Tenure.

A Freeholder, who is possessed of land for an
estate in fee simple (a), is said to be seised thereof in

his demesne as of fee (b). For to be seised of a thing
is to be possessed thereof, the word aeibin meaning ,Sci.sin.

possession
; and land in the freeholder's own occupa-

tion is said to be in his demesne (r). The words seised

and seisin were originally used to describe any kind of

possession, whether of land or chattels, or even of a
mere right (</). But afterwards they came to be used
in a limited sense, to express the possession of a free-

holding, that possession which alone was recoverable
in a real action (r). Now the estate of the freeholder
seised of land in his demesne as of fee may be con-
sidered in two aspects; first, as regards the lord of

whom he holds his land ; secondly, as regards all

('/) Sec mill . |). t).

('/) Bmct. fo. J."..') I); Litt.

_(') lirac't. fo. 2ia» : (\,, LjtI.
IV a. As the early law did not
ri'diLriiisc the [lossc-ision of a
ti'rnior or a tenant in villeriage.
land occupied by one or tlie
other was considered in law
to remain in the freeholder's
:h'!v,c-np. fi<.:, Vr.-.a to this nay
the freeholder is seised in his
(Iciuesne of the land occupied

hy his leasehoUl or copyhold
tenants : thon^rli they can now
obtain complete IciraT protection
of their own interests ; see diilr.

pp. 18, :.'7
; N'inograiiofT, Viil. in

Kiiy., •2-2:i: 1>. & M. Hi>t. Kn«.
1^1 w. i. L'll. 244.

(d) See .Maitland, I.. Q. K. i.

:{-'4
; liract. fo. 20t). -V)2 a. 2ti4 a •

l.itt. ss. 1(1, ls;j, 217, 2;W, 'Al,
.'.(i. ; Co. LiK. ,ioy h.

(r) Litt.s. :ii>4; Co. Litt. 17 a.
2tK) b ; see ante, pp. 17, 24.
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(IK CORrnnKAI. lIEREniTAMENTS.

otliiT persons. It is proimscd (irsf to discuss the rt'lation

Ih'twcciitlu' fivclioldcr nnil liis loid.or the free tfiiurc (/')

of Intnl. Kor, altlioiifih in modern le^'iil prnctico tin-

relation of lord and freelioldin>; tenant is rarely brought

into the lijiht, yet the law of tenure detenuined the form

of our present land law. And so lonj; as the form of

tenure remains, it is of the first importance that the

student shotilil understand the principles which

determined its rules (//).

it has lieen already mentioned that the lirst princi|>le

of feudal tenure, that all land is held of the crown, was

])racti(aily introduced into Eufilish law by William the

('on()ueror (A), whose j;rants were construeil as con-

ferrinj; a new title to the land (i). The "irants or re<,'rants

of jireat land"d estates nuide hy him to his own foHowers

or to the former owners were interpreted hy the royal

officers of justice to confer upon the j;rantees an estate

held feudally of the kinj: ; so that they became the kinn"'*

tenants //* (((pile, that is, his immediate tenants. The

estates so conferred appear to have been estates of

iidieritance, ])assin>; as of rijjht to the heirs of deceased

^'rantees. For the lu-reditary character of a lief
(

/') had

been recofinised on the Continent before the Norman

con<pU'st (k-) : so that to the Nornum;. an estate h< id

feudally would be es.sentially a hereditary estate And

at the very beginning of Henry I."s reign we hnd fees

established as estates of inheritance in England (/).

t ! : T

(/) A nil, ]>. 12.

('/) 111 |ii<i(if of tills, sec Cripr-

slii'kr V. Iliiiiir. 1IHI7, 1 Cli. :Uil).

reversed. 1!H>«. -' Cli. Id; ami
the writer's iirtirlrs in "il Sol. .)

.

178. I'.Mi: .")2S(.|..I. 511. ."IL'T.

(/() Aiiti, \'\). \-2 14.

(0 Hiactcii ^iivs (fo. :!H(» h)

thai the kiiiy is imt boiiiid tu

wariiiiit the j.ift of his ])reile-

bouiid himself to Wiiriiiiity 1j\

eoiilirmiition.

( j) Anil. ]>. v.).

(/) Stiihhs. Const. Hist. ^ <X\.

vol. i. ],. :2.Vt, L'ri.l e.l.

(/) Sei' the ('h.irter of l.ihert ii-

issued liy Henry 1. at his corona

tion ; Stulilis. Seleet Charter-.

l(Mi, l(tl. :.'iid ed. And si e

1'. .V- .\1. Hist. Knt;. Law. i. ^'X,

2\r~ ; .Miiiih:::;!, i>t;r:it.-sd;t\ Br:vkn-sors wiu) reij:i:!;i befi^rr i

Com|iiest. for he is not their and Beyond. 30'J, 317— 318.

heir, unless he should have I
1

ii I-
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Tlio present incidents of free tcnuro own tlicir (ingin of

• . i i.1 1 ! •,! !• Ill' r I I ilX'idl'lltit Clf

fxistcnie to the tli'iiliii;,'s with free holdiniis of land, fr,,. tumir.'.

whirh took phico hctwccn the rci^jn of Wi"iiiiii the

ConriiitTor and thiit of PMward f. The relation of

feudal landlord and tenant scenis to have l)een osscn-

tially restrictive of alienation on the tenant's part.

Imt in Kiif^'land the ri<,'ht of a tenaii' in fee to alienate

his hoidinj^ without his lord's con-ent was graduallv

established (ni). The steps by which this was acconi-

[)lished will be described in the next chapter. It is

suilicient to say here that it appears that, ns a matter

of fact, alienation by feiuhd tenants must have l)e;.;un

soon after the Concjuest (^0 ; "nd it is certain that

before the close of the period referred to alienation had
extensively prevailed (o). During this time, however,

the alienation of land was rarelv accomplished bv a

transfer of all the owner's rij^hts therein, such as we are

accustomed to at the present day, but was usually

effected by siihinfciid(ilinn ; that is. bv the grant of a fee Subiiifemla-

to the grantee and his heirs to be held by them as tenants
''""'

of the grantor and his heirs. Upon the subinfeudation

of a holding the grantor and his heirs remained the

tenants of their own superior lord, and a new tenure (;>)

was created l)etween the g'antor and the grantee, the

former becoming a inesnc loiij (^ hetw en his new tenant

and his own sui)erior lord
(

'he ' tion of feudal

landlord and tenant thus eni :. d ii is one of mutual
obligation. The lord was niaiiilv ind to warrant

his tenant's title to the lands \,- -i uirl to i.'iv. him

(w) So(- Rrai't, fn. 4.") h, !• h.

L'li.'f I,.

[il) Xutc till' lilFL't-' imiiilici- iif

iiistaruis ill l)ciiiic<iiay in uhiili
niniii fill (ii'r,tiilji'il as part uf tlic

(^ta^(,^ of tlif KlilU s truants
lit, riijiiti ait' liclil of tlicm l)y

iianu'd iimlcrtciiants ; and seo
Round, Kiiii. Hist. Keviow, vii.

15, l!t, IVudal KnL'land. lMI.'i. :!(>(».

{") Tlio Hundred Rolls bear
witness to this.

(')

was !i

/ /( h '

to lu.

reta I n I n i:

tliereiii

1'. .< M
2U1.

1 tlie urantnr
1 of tlie land

it h(! was said

-I'd of tlie land
was rcu'arded as

'vii'ial interest
'. SM S|, Jti:{;

1. ! 2!!;

'J I

It

I
!!'

f I .'

> !
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OF CORPORKAL HEREt)ITAME>fTS.

IuikIh of I'finiil valiH' if lif wore cjcrtod hy any one who
showed a sMpcrior title (.v). The tenant wan Itouiid to

fealty to liis lonl. iiihI to do hitii tlie services stifnilatod

for on the hestowal of the holding. Thus the nature

anil amount of tlie -ervices whieli could he retiuired

of freelmldinf; tenants were deteniiined hv the agree-

ments made hetween lords and tenants, or their

respective predecessors, when the tenure between tliem

was created hy the ^ift to tlie latter of fees to be held

of the former ; and these services were of inmnnerable

kinds (^). I'nder the influence of the kin^''s court a

classification of tenures was j,'ra(hially accomplished, as

we shall see. This was hardly effected, however, before

the power of subinfeudation was altoj^ether taken awav.

lU- the statute IS Kdw. I. c. I, called from its o|)eninj4

words the statute of Quid Einplnrc'i, libertv was f^iveii

to "Very free man, who was a tenant in fee simple of land

to sell his holding or part thereof at will (v/), so nevertlie-

less that the alienee .should hold the land of the .same

inunediate lord and by the same services as the alienor

held it before. Thenceforward it has been impossible

to create a new tenure upon the fj;rant of a fee ; for ii

tenant in fee simple, though enabled freely to part with

his land by substituting another tenant in liis place, is

by this .statute restrained from granting his land or any
part thereof to another for an estate in fee sim))le to be

held of himself. After the .statute, a freeholder in fee

could no longer make himself a mesne lord. So that the

tenures (,f fee simple estates, which were in existence

just before the statute |)assed, iiecame, as it Wtre,

stercotyjx'd ; and the fact, that no new tenure of an

e ;ate in fee simple could be any longer created bv

(^) S.c <;1jiiu. i.\. \ : linu't.

f... :!7, sii I), :is(i li. .•tsl l>.

(0 Mnict. tn. :i.">a.

(») 'I'lii' statute wa,-i not con.
ctri[i>(| jt^ Lri\'i!!ii to the kiiiL' .".

teiuuits ill rnpilt liljerty of

alietialion witli(Jiit liis lici-nro
;

a libeity. whiili tliev wcie after-

wards allowed, siiliject to the
|)aviiieiit of a line ; stat. 1 Edw
lli.^t. li. e \-2

;
'.•::. I.jtt 43
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OK KKKK TENtJRE.

imrci'iin'iit. imdouhtcdly ti'ndfd to ><iiii|>lify the law of

IclUllc.

U

ST'!!, .

IIIM
\Vc may lie h -Ipcd to a lictfrr understanding of tin-

n|iciiition of till' law iif free tcniirc, if wr glancf at tlu'

ditlcrcnt kinds (if luildinj,' to which it was a|i|ilicd. For

William till- ('(inijiii-ror's land scttli'iiicnt consisted rather

in the confiscation of landlords" property than in the

disturbance (if the cidtivalors (if the sdil ; and his law

of feudal tenure at (irst atfected (inly the chief land-

owners" estates. Ieavin>i the old Saxon customs in force

as to suhordinate land holders. Hut afterwards the iaw

of lemire spread downwards, and was apjilied to hutuliler

forms of landholdinj; than that usually enjoyed by the

1,'reat men of the kinjidoin.

We leather from the Domesday survey, taken toward.s The It.u

the end of the CoiKpieroi's reijjn, that in each county''"-^
"'"''

larjie tracts of land belonueo to the kinj^ or were held by
liis tenants in cajjilr. The tenant in ciijiilc was some-

tunes an ecclesiastical corporation, such as Battle Abbey
or St. Paul's Churc!). .sometimes a ijreat noble or other

lii; man. Kach tract of land of the kinjj or his tenant

/// (Vjiitr is described in detail in Domesday Book; and
i generally found to consist of .several holdin;;s which
Mie often called hiamrin. manors, and appear frequently .M,„i,ria

to coincide with the limits of places nanu-d in the book
and termed riUd-. vills (/). towns or villaf,'es (//). It is Vills.

(0 It shdiilil he iintiMl tlmt
liiiic vvfic laiiie niiiiuiis con-
l.iiiiiiiL' M'viTiil vills. imd there
urrr mIK cnritaiiiiM!.' Innrc than
'11'' inaiior : I. lit in the Home
l'"Uii,:r~ and tlir .MiillamU the
iiiiii'ir u>iially rnincided with
111'- mII from which it took its

'"111'. In the West. hinu-viT.
hIiiii' tlic hind was oocii|,ied in
-111,111 hamh't- and scattered
l,'iiiif,,lcads raMier than in true
vills. very small lioldinf.'s were
I'liiiid iiini:, rm. An<i in the
I'.a-lcni Counties it appears to

have Iiein rxeeptional for a
manor to coincide with an entire
vill. 'Ilie exact nieaninj; of the
term nmiit iIiuh^ as used in

Doniesdav. is the suhject of con-
troversy.' See I'. A- M. Hist.

Km-'- l-i". i. ."(S4 v,/.
, Maitland.

Iloinesdav Hook and IJevond.
IJ -'/.. JJ. Hit >'/., \-2'.K :Us sy.

.

INnind. Kn^r. Hist. Hev. xv. JO.'t
;

and as to vills. dim ml K'tnli.-i

<<,. v. H,ni;r. litU, :( K. 15. ;»18,

it;t.-) - it.'iT.

(V) town IS the Knf.'lish for
riUii : but what was formerly

\w-

in
T| J*

•i

i

i:\:;

m

' i:

1 'l -
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It J

!f

i

ll:t\

i f'
. 1



42 OF CORPOREAL HEREDITAMENTS.

Villani.

Lord's
demeanc.

generally stated, with rej^arcl to each of such holdings,

that there are so many villani (z), townsmen or villagers,

Bordarii ; SO many bordarii or coldrii, that is, cottiers, and so many
cotarii :

scrvl.
,,^^j,

•

^j, j^ondmen. Sometimes the extent of the holding

of the oillanus is specified. And it is sometimes

mentioned that so much land pertains to the demesne

of the holder of the manor (a). Now it appears that

in the common case in which a manor coincided with

a vill, it comprised a village together with a parcel of

land, which was cultivated upon the conmion field

system of husbandry by the rillani (6). Each villanKs

had a house and a certain quantity of arable land, which

lay in scattered strips in the common fields of the vill,

of which there were generally three. Besides arable

land, the vill usually contained meadow land, also held

in strips by the villani, but commonable according to the

regulations of the community during certain seasons of

the year (r). In the demesne of the holder of tlu'

maneriinn there was usually a mansion, or manor-house,

for the occupation of himself or his bailiff, and a certain

quantity of arable and meadow land, also in scattered

strips. Sometimes the cottiers held a few strips of

arable land besides their cottages. The barren lands

which adjoined formed the wastes of the vill or manor,

over which the cattle of the various tenants were allowed

to roam in search of pasture {»/). In early times after

the Conquest, the cillanus appears to have generally held

Wastos of

the ma nor.

i 1

called a town is what is now
usually drscrilicd as a viilai.'('.

iSeo Maitland, Domesday ]{ook

and Bevond, 5',), 110; ("o. I.itt.

.'(3 1), ilO I), II.') b; 1 Blaek.

(.'omni. ll."> : Chancer, Canter-

Imrv Talcs, I'rolojiue, liiu's 47!t—
48(t", 491 :

—
" A ;.'ood man was ther "?

religionn,

And was a pc.ore jjersoun of

a toun.*****
Wvii was iris jiarissiir, ana

houses fer asonder.'

(:) See Co. I.itt. .J b.

{(i) See especially the survey

of .Middlesex ; Domesday, i.
\-'

-\-M).

{/)) Seebohm, English ViUa;.'!^

('(immunity, ch. i.~iii. ; see al-o

Williams on Comnioiis, 39— ."iti.

(il) -TO; 1". & .M. Hist. Knt'. l>aw,

i, 582 "j. : ^laitlnnd, Domesdnv
Boi>k and Beyond, lo, :!:i7. :i7'.l.

(.) See Williamson Common-.
79. S4. 9(».

(d) See Vinogradoff, Vill. in

Eii2., K,^:;av II., ch. ii.



OP FREE TENURE.

his land by performing such services as ploughing the

lord's land, and doing other field labour for the lord, and

by rent in kind or money (e). The conditions on which

the villnni held their lands were the origin of tenure in

villenage already noticed (/). They have been men-

tioned luTe in order to show the nature of the most

important kind of freeholdiug at the time of the

Domesday survey, namely, the mancrhim or agricultural

estate ; which may, perhaps, as regards the estates of

the great, be said to have been the unit of free tenure ;

a large landed estate consisting in those days of a num])er

of mancria, as at the present day it consists of a number

of farms {(]). There are, however, many cases in Domes-

day in which some person named in the survey holds a

specified quantity of land as undertenant of the holder

of a mnncriinn ; and such holdings appear to be also

freeholdings (/(). In very many instances the nianeriiim

described is not in the demesne of the king's tenant in

capilr. but it is held of him by some named undertenant,

so that the tenant !ti capite has but a mesne lordship in

the land of which his tenant is seised in demesne. But

it is not common in Domesday to find more than one

mesne lord between the freeholder .seised in his tleme.sne

and the king. Jiesides the mancria of the great land-

owners and their undertenants by subinfeudation^ there

(() Maitlaiiil. Doiiirsilay Bndk
:uiil Beyond, ."i(i~-,")8, :}'l8 «y.,

if) Aiilt, p]). 1(), 17, li), -M.

(f/) A )ii(t II trill III WHS in fact in

tlidso (lays the (|Mantity of land

wliicli was usually li-t to Jaiiii,

till liniiniii, that is, at a certain

vearly sum, whcnevei' such a

mctlind of L'cttin}.' tho pnilits was
ailopted. And if not let to farm.

It a|i|icars to have heen worked
or administered as a separate

entity, apart from its liud's other

lioldint;s of a like nature. It

should lie noted that althouuh in

many instances the Norman lords

hold as manors estates which

were so held in Kinn KdwardV
time, in other cases they a|ipear

to have forn'ed manors by tlirow-

inji toiiether lands occupied be-

fore the ('on(|uest by several free

tenants: Domesday, i. 8, iii.

(Boldon Book) ."ili."); Domesdav
of St. Paul s, 12:; «/. ; r, & M.
Hist. Kns. Law-, i. .")<IJ. ii. Ill ;

.Maitland, Domesdav J5ook and
]5evond, lli.-j l;!8, 'l4ii, Itil «/.,

:t !«.-'/.

(/i) And in most cases to ha\e
been held by kniu'lit service ; see

Hound, F^n^'. Hi^t. Review, vii

1-'. IS, lit ; Feudal Enuland, 295.

3U0, 307.

43
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Ijllifr .iiirhf-

iiiiinnu-1.

Hdiiscs in

horoiii/lis.

liiirtj. tin

Tcniiri' in

biirgiifjo.

appears in Domesday another kind of freeholding, which,

however, is chieHy found in the North-eastern

Counties (/). This was the holding of the liber soche-

niannns or liber fenen,'^, who ap[)ears to have been a free

man holding, generally, a j)art of the lands in some

manor by light labour services, duties of carriage or

riding, or rent in money, and bound besiiles to do suit

of court ; that is, to attend the court of his lord or of

the hundred in order to assist, as one of its members,

in giving judgment (A-). In addition to agricultural

estates and the holdings thereon, we find in Domesday
a third species of free holding, namely, houses in cities

or boroughs held by the bxri/etises or burgesses, generally

at money rents. The law relating to this class of holding

was determined by the custom of each jjarticular

borough (/). The tenure of houses in ancient boroughs

was afterwards known as tenure in burgage (»i), and the

customs were often highly advantageous to the holders.

'f

(•lianjicsMiiulc As we have seen («), when the law of feudal tenure

lithanii I3tii l>.v military service was introduced into England, it

ccnturii-s. ^y.j^ ai)plied first to the estates of the king's tenants in

aijiifr and the iiKnieria, which they contained, \^y

grants and subinfeudation divers su!)-manors and
smaller estates were created, and new holdings were

made by reclamati(m of waste lands (o). In time, a

(i) Lcicc^tfr. Lincoln. Xdrlnlk.
Xiirtliainjitiin. XottiiiL'liiirn. iimi

Suffiilk: sec Kllis. Intrml. to

Ddini'sclay. ii. -till .«7. : Si-clidhni.

Kiiu. \ill. < oinrii. S() : Maitland.
Diinicsdav ISnok and Bcvoud,
titi. tiT.

(k) Maitland. Domesday Hook
and J?cvond. tiii . '/., Tli 7!t,

lJ!t vr/.. VMK i:t4. 1411. :;ii:! :{(i!i,

.'lis .«/.. :ii>t> :v.vi.

(.Vottinjiliarn and Dcrfiv). '.VMS

(Lincoln), ii. Kit (Colciic-trr)
;

Stuhhs. Select Charters, S7 -!t|.

lltl \\1: SeldcnS' cy. Honiuuli
Ciistorns. ii. l\xxv. .«y., fid w/.

[ill) (dan\'. xii. :? : 15nicl. fo,

JT:! a : Hrilt. liv. W. cli. i. ij 1(1
;

Litl. ss. MVl 171 : |>. A .M.

Mist. Kill.'. Law. i. J7.'). fii'i) vr/.

(") .!/'?'. pp. IL'- I,-).

(<i) Sci' Mearnes Lilier Xit'e
(/) See Maitland, Domesday Siaccani. vol. i. ; Hundred Koli.s.

I?ook and Beyond. 17-' n-/.
; tuiip. Kdw. L; Hrait. fo. 4,(4:

Domesday, i I (Dover). Hid I'leta. lib. iv. e. !... )> 9 ; P&M
Kyi.t..r^ 1-4 ('ivf..;-,!!. |>it( Hi^i. Knc. Lau-. i.n8;;.v,v,./;:j|i.(

(('a 111 bridal

!;
HVl (Chester). L>Sd
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;» f' ,'

change took place in the constitution of the manor of

the ordinary type. The condition of the mass of the

peasantry was depressed, as a result of the Con-

quest (/>) ; so that in the thirteenth century the villatii

of Domesday Book, who appear to have been free

men (7), have been succeeded by tenants in villenage,

holding their lands by onerous labour services and, as

a rule, personally unfree (*). And villein labour services,

though limited by custom in amount, were jiartly in-

definite in kind (v), and, as we have seen, frequently

included incidents deemed to be servile (/). By the

same time, however, an iucrea.se had taken ])lace in the

number of freeholdings which com])rised, not whole

numors, but only lands held of a manor ; and we find in

other manors than those of the Eastern Counties a certain

number of men holding freely parts of the manor lands

at fixed rents and by occasional agricultural services of

a definite kind ('/). The tenure of these men was named
after that of the free sokemen above mentioned, and

acquired the name of socage [x). And free tenants of

this class apjjcar to have increased and s})read, and to

have become the most prominent members of the village

conununity. Then it had come to be established, with

the development of the law of feudal tenure, that every

lord should have the right to hold a court for his tenants .

and this right was mainly exercised by lords in holding

courts for the various manors (/y). Thus arose the

estates, which are now called manors, and to each of Manors,

which, according to later law, there is necessarily incident

a court baron (that is, a lord's court wherein the free- Court baron,

liolders are both suittns and judges), and at least two free

Mi
.
- 'V

til

if

i l\

.'!•]

(/)) Maitlaml. Doinosilay Hook
lunl Mcvmul. (il .«y.

(7) /'»(/.. 4;t.

(0 I'. & .M. Hist. KnL'. Law.
i. :W7 vv, 39.5 «/., 41:5-41;).

(^) //>/W.. 348 .•.(/., 3.33-3,58.
;•*; -T f't^, jr. HJ.

(«) See the Hundred Rolls, 7

Kilw. I. (Survey of H.-.lfonl,

Mucks, ('iiinl)riilL'i', Hunt-, ami
Oxon).

(r) P. & M. Hist. Kni;. Uw,
i. 271 A'y. ; Viiioirradoff, \'ill. in

Enj;. 178.VV.. 3.'.") •<(/.

{;,') P. A .'!. Hi.si. Eiig. Luw,
i. 558 sij., 572—574.

lit

•

' I
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tenants to act for this purpose (2). And every one of

these estates is of a date prior to the Statute of Quia

Emptores («), except, perhaps, some which may have

been created by the king's tenants in cnpile with licence

from the crown (b). By the time of Edward I. there

appears in records such a multiplication of mesne lord-

ships, over burgage tenements as well as manors, and

such an increase of freeholding tenants of manovs, as

clearly shows the large extent to which subinfeudation

had prevailed (c).

I 1

1 i t
i 1' 1:

f

I

i

1

;

iiL

I

Classification

of tenures.

Division of

a manor.

Section II.

Of the ClassificiUion of Free Tennres.

King Henry II. not only appointed permanent

judges of the King's Court [d). but ordained a special

remedy in that court for all persons wrongfully disseised

of their free tenements (c).
'• he King's Court was thus

thrown oj)en, as a court of fst instance, to the resort

of landholders generally (/) this caused the various

kinds of holding above described to be submitted to the

test of a general judge-made law ; and so a classification

of tenures was gradually accomplished. The first

distinction made was between free tenure and tenure

(;) Bro. Abr. Court Baron, pi.

'11, Comprise, ])l. ,'U ; Co. Lilt.

58 a ; Kitehen on Courts, vi. -

8, lU.")

—

Wo; Ternies {le la I.iey,

v.r. .Manor; '/'onk-in v. Criikir,

1 L(l. Kayin. 8t>(», 804; Blaek.
Conim. ii. !til, iii. ;i;! ; and see

.Maitlanil, Sclderi .Soeiety, vol. ii.,

Ixi. t«i. ; Vinogradotf, \'ill. in

En-r. :{87 -:i90.

(a) 18 Edw. I. c. 1, (iiilf,
i>.

4(1.

(h) 1 Watk. Cop. 15; ai'U,

p. 40, n. (II). On the <|uestion

whether a new manor could be
created aft"r th(' above statute by
tlte division of an exislin<r inanoTi

sec 1 Watk. Cop. Iti, I 7, and notes,

4th ed. ; 1 Scriv. Cop. 9— 17,

;inl ed.

(i) .See the survey of theeoiin-

lies of Bedford, Buckingham.
Cambridge. Huntingdon, and
Oxforil. made in the seventh vear

of p:dw. L.Kot. Hund. ii. 321 */.

(d) .4«/f, p. 0. n. (e).

(i ) Viz. the assize of novel (or

recent) disseisin ; (ilanv. xiii. .'i-

sq. : ante, p. 17, n. («).

(/) Before this the Kind's
Court had been naainly for grt il

men and great causes ; see 1'. iV

M. Hist. Eng. Law, i. tj2, 80, IKi,

124. lLV..ii.47.
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in villenage, which was regarded as base or servile

tenure
; the freeholder only being accorded, and the

tenant in villenage denied, the remedy so given (</).

Free tenures, again, were either lay or else spiritual or ciaHsiiicatioa

ecclesiastical (h). Lay tenures were mainly of two "^ *''''''

,.],.,, .
' tenures.

kmas—kmght s service, and socage. Of sjjiritual tenures

we need only mention fmnkabnolgn (i).

The incidents of tenure by knight's service, which Incid.nts of

was the most honourable species of free tenure, were knight s^
these :—First, the tenant was bound to discharge the strvite.

obligation of military service annexed to his holding.

The feudal obligation of military service was a royal

service due to the king from his immediate military

tenants (k) ; and the tenant by knight's service of a
mesne lord would generally be bound to perform this

royal service, and to acquit his lord therefrom to an
extent proportionate to the value of his holding (1). In
and after the reign of Henry II. the obligation of

personal military service seems to have become
generally commuted, in the case of the tenants of

mesne lords, for a money payment called scutage or Scutago or

escuage (m), and assessed first by the crown, and after-
''"

wards by the authority of Parliament {n). But scutage
and the feudal obligation of military service became

io) Bract, fo. 7, 20, 207 a,
2iisb; a/(/f, p. 17; soeVindgra-
(loiT, Vill. in Engl. 81—83.

(/() Glanv. xiii. 2:}, 2')
; Bract.

fo. 207 a. 280; Co. Litt. !).ja.

(0 Sec Litt. s. 137 ; 1'. & M.
Hist. Kng. ]..;i\v. i. 218.

(<) See 8tiil)bs, Const. Hist.

§5 '"i, 133, 102, 238; Madox,
Hist. Excli. i. 020 ; Kounil, Eng.
Hist. Rev. vi. 433 ; Feudal Eng-
land. 248 ; I'. & M. Hist. Eng.
l-aw, i. 230 «/., 242, 243.

(0 Bract, fo. 30 ; Hound, Eng.
Hist. Rev. vii. 11, 12, 15, 19;
Feudal England, 295 sq.

(•") •'^iHtagt-.tni (in French
tKuagc) meaning originally /icrri.

escuaue.

tiiim xriili, service of the shield;
Uialogus de (Scaceario. I. ix.

;

Stubhs, ISelect Charteis, 201,
2nd ed.

; Litt. s. 95 ; .Madox,
Hist. Exeh. i. 019.

(tt) .Stuhbs, Const. Hist, ijj 101,
102; Madox, Hist. Kxcii'. eh.
xvi. ;_ 1'. A M. Hist. Eng. Law,
i. 245—254. It appears, how-
ever, that scutage was not first
introduced by Henry 11. ; men-
tion of scutage is "found in a
charter of Henry I. ; and the
principle nuist have existed
from the beginning of niilitarv
tenure; Round. Eng. Hist. Rev-,
n. i2y »y. ; Feudal England,
208 sq.

^
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Aids

Homage.

Fealty.

Relief.

Wardahlj).

.Marriage.

obsolete after the reign of Richard II., if not earlier (o).

The military tenant was, moreover, at fir;it expected, and

afterwards obliged, to rentier to his lord pecuniary aids

to ransom his person if taken prisoner, to help him in the

e.xpense of making his son a knight, and in provitling a

portion for his eldest daughter on her marriage (/>). On

entering upon his estate, the tenant was bound to do

homage to his lord, kneeling to him and professing to

become his man ; he was also bound to take an oath of

fealty to him (7). An heir of full age was retpiired to

pay a fine, called a relief, on succeeding to his ancestor's

estate (/). If the heir were under age, the lord had,

under the name of wardship, the custody of the body and

lands of the heir, without account of the profits, till the

age of twenty-one in males, and si.xteen in females (.s).

In addition to this, the lord possessed the right of

marriage (maritagixm), or of disposing of his infant wards

in matrimony (/). And if a male heir refused a suitable

match, he was to forfeit a sum of money equal to the

value of the marriage -that is, what the suitor was

willing to pay down to the lord as the price of marrying

his ward ; and double the market value was to be

forfeited if a male ward presumed to marry without his

lord's consent {11). If a female heir refused the match

•Wardsliip a
chattel real.

{(i) 2 Stulibs. (.\m<. Hist, ij

27.5, ]). .'>21, 2iid ed. ; Co. Litt.

72 b; I'. & M. Hist. Enji. Law,
i. 2:n.2;!2. 24J-2.-)4.

(;j) (Uanv. ix. 8 ; Hraet. U>.

M h ; .Maitna Charta .loli. art. 12,

14, 1,") ; iStiibbs, Selett Charters,

2>t8, 2im, 2nd ed. ; I', it -M. Hist.

Kiij;. Law, i. 330. The arimmits

to be taken as aids /loiir fiiin-

Jilt rhevnliir it jHiiir jilh iiidiiir

were lixed bv stats. 3 Kdw. I.

c. 3t), and 2.". Kdw. I IL st. ;">, e. 11.

((j) Saving always his alle-

giance to the kinu ; Clanv. ix.

1; Bract, fu. 77 1>^-Sl): Litt. .ss.

85—94 ; P. & -M. Hist. Kng. Ljiw.

1277 .«/. ; ante, p. 13, n. (r).

(r) (ilanv.ix.4; Ulai t. Id. 84
;

Litt. s. 112; V. & M. Hist. Kng.

Law, i. 288 «/.

(v) (Jlaiiv. vii. 9- 12; Hrael.
fo. 81) : Kleta, fo. 4 ; Litt. s. Id.'!

:

I'. * .\I. Hist. V.n\i. Law, i. 2!llt

.«/. 'A wardship, or the interest

of a lord in the body and lands
of his ward, was regarded as a

chattel saleable and devisable by
will, and was afterwards classed

as a chattel real ; Hract. fo. 87 a ;

Fleta, fo. (>: Hritt. liv. 3, ch. 2.

i) 2; V. 15. 32 Kdw. I. 180; Co.

Litt 8.5a, lis b; 1". & M. Hist.

Kng. Law, ii. ll(i.

(/) Clanv. vii. 12 ; Bract.

80 b~!ll b: Fleta, fo. 9; Britt.

liv. 3, ch. 2.

(u) Slats. 20 Hen. III. c. C, 7
;

o EJw. I. c. 22 : Llll. a. UU.
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tendered by her lord, he might hold her hinds until she

attained twenty-one, and further until he had taken
the value of the marriage {£). The king's tenants m
ca^Ue were, moreover, subject to many burdens and
restraints, from which the tenants of other lords were
exempt (//). Again, every lord who had two or more
free tenants, had a right to compel them to do suit of Suit of court,

court ; that is, duly to attend and to aid in transacting

the business of the lord's court, or court baron (:), wherein Court baron,

his freeholders were judges as well as suitors («). Lastly,

on failure of the tenant's heirs, his lord had the right to

have the lands again as his escheat (/>) ; that is, as falling Ksdieat.

in to the lord, who or whose predecessors had granted the

fee (c) now brought to an end for want of heirs. The
tenant's heirs might fail either from natural causes or

by reason of his or their attainder, or corruption of the Attoimlcr.

blood, so as to lose its inheritable quality. This was
the legal consequence of judgment ot death or out-

lawry ((/) for treason or felony, and of abjuring the

realm (p). Escheat upoti attainder was, however, subject

to the right of the Crown to hold for a year and a day. Crown's year,

and to waste the attainted person's lands—a right ^^,^810!"^

usually compounded for (/). And the lands of one

Co.(1) Stat. :j Edw. I. c. 22
Litt. 7!) a.

(y) * As for an heir of full af;c
tcj pay a vliolc years jirolit.s

on succeeding to his ancestor's
estate for primer .^pwi'h ,• for an
iiifiuit heir to «»»; out hi.i livrri/

on coining of age, that is, to pay
liiilf a year's profits for taking
])os,session

; involuntary knight-
hood in certain cases ; "and tines
for alienation ; .see Co. Litt. 77 a,
S" .1, n. (1); 2 Black. Comm.
60—72.

(:) I.e., Curia Baronis, the
lord's court.

{(') Anh, pp. 45, 46. For an
account of the jurisdiction of the
lord's court, see Maitland, Select
Picas from Manorial Courts (Set.
dcM .•socy.), Introd. xxxviii. a/.;

N'mogradoll, Vill. in Eng., Essay
W.RP.

II. ch. V. ; P. & M. Hist. Eng.
Law, i. 5.5S .-17.

('') ]'. & .M. Hist. Eng. Law, * Primer
> "*•'-• seisin, suing

(r) Ante, p. 3!>. out livery.
(d) f A criminal who tlies from

. r\ »i

justice may by due process be ^ """awry.

u'lllan-id, or put out of the pro-
tection of the law ; Bract, fo. 124
,^•7. ; 4 Black. Comm. 310 ; Wms.
Pers. Prop. 102, and n. (/),
17th ed.

(t) Criminals, who took sane- Abjuring
tuary, had the alternative of the realm,
coming out to stand their trial

or of confessing their crime and
abjuring and leaving the realm

;

Bract, fo. 135. Privilege of sanc-
tuary was finally abolished by
Stat. 21 .Jar. I. c. 2?. s. 7.

(/) Glanv. vii. 17; Bract, fo.

23, 129, 130 : Bntt. liv. 1, ch. 6,

' t > '
•

:•.!

4'

I

;i

ilJ



? 1!

i

I

r

i

n I

.t

J- il

If i

1 1
;< II

i if

3'

I

I

60 OF CORl'OUKAI. IIKRKDITAMENT-^

Attainiltr for attainted for liigh treascui were forfeited absolutely to

the Crown, and did not escheat to the lord of the fee (7).

high treason

(irand

Hrrji'iuity.

Littleton.

f>oca IIP

tpiiuic.

Tenure liy tirand seijeanty (//) was reckoned ecjuiva-

li'iit to knijilit"s service, l)eing stdiject to the same

burden of the lord's rij^ht of warilslii|) and inarriajje.

According to Bract on, to hold by grand Serjeant y was

to hold lands of the king or some other lord by rendering

to the king, as royal service, some special service, other

than knight's service or sciitagc, pertaining to the king

or the defence of the realm, and valued at five poimds or

more (/). Hut in Littleton's day (k), grand serjeanty

was limited to cases where a man held lands of the king

by such services as he ought to do in his own person to

the king, as to carry the king's banner, or to be his

marshal, or to carry his sword before him at his

coronation, or to do other like services (/).

Free socage appears to have been originally the

name of the tenure of the lihrri sorhcninnni (ni). or free

sokemen, a class of landholders whose existence dates

from before the Norman Conquest, but who were, as

we have seen, rarely found at the time of the Domesdav
survey beyond the range of the north-eastern counties {n).

? .I; Co. Litt. 1:5 a, K 1). 300 h,

.?ni a ; 4 ]5Ia(k. C'niniii. .'{SO
; ]}ac.

Ahr. Korfriture. Oiitlawrv (i).).

('/) Stat. 2.-. Kdw. III'. St. ->.

c. il : :\ Iii.st. 18.

{h) ,S(-p P. & M. Hist. Knp.
I.aw, i. 262 w/., ;!():!. liO t.

(0 Bractnn instances tinciini:

the kinp a man or several men
armed, horse or foot, for hi.s

army ; Bract, fo. 35 h—37 a,

87 b ; Fleta, fo. 5 ; .see Britt.

liv. 3, eh. 2, § 6 and note.
Nichols.s cd.

(/•) Littleton was ,i judge in

the reign of PMward IV., and
wrote a trcati.se on Tenures,
H-hi h-cv.

(0 Litt. s. 153.

oi; of autiiont

(m) So called chiefly to dis-

tinL'uish tlu rii from the viHaiii

so'liciiinniii on the ancient de-
mesne of the Crown ; see po.tt,

p. til, n ('() ; Vinogradoff. Vill.

in Eng. 190.

(») Ante, p. 44. Tiiere are
several instances in Domesday of

land havin'i been held in King
Kdward'.s time by •!nrhcmanni,

which was not so held at the
time of the survey, es])ecially

in ]5edfor(lshire and (Cambridge-

shire : see Domesdav. i. 11 a.

13 b, 14 b, 132 b. 134.' 140 1). 141.

19(1. 191, 209-218; Maitland,
Domesday Book and Beyond.

120, 1.'
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Sokt^men appoar to have got their name from the word
voAv- (Anj,'lo-Sa.\on, snc„), sijrnifyinj;. as well as a rijjlit

or liberty of Jurisdiction, a duty of scfkiuL; or atteiidiii;;

a court, and, th<Tcfore, applical)|c to tiu' suit of court,
which before the rotKpiest appears to liave 1m the
chief incident of their tenure (o). IJut as r.niy as
Mracton's time this derivation of the term was overlooi<eil,

and the orijrin of the word socajje was referred to the
French word sor, a ploughsliare (/>), soi<emen l)einj»

generally en<,'aged in cuitivatinj,' the hmd (7). Imh-ed"
after the Conipiest free sokemen are usually found to be
holdinj? their lands by yielding rent in money and
rendering services, which were generally of an agricultural
nature, })ut fi.xed in amount and kind, and far less onerous
than the labour services of the villeins (/•). In course of
time these services were generally commuted for money
payments (.s). And the class of freeholders, who lield

parcels of land of the lord of a manor at rent in money
or fixed agricultural services, appears to have st(>adily

spread and increased (0 ; whilst at the same time the
term free sormfr. was extended to denote the U-mire of
such freeholders, as well as of the original class of free
sokemen {>i). So that by the time of Edward J., the

{") Somnor on Oavplkind, l.'id

>'/., 2nd cd. ;
•> IJIuck. Cnmm.

Ml; Maitland, .Silict I'lcas in
Manorial Courts, SpMcn Sociitv,
xxii.; P. & M. Hist. KiiL'. Law,
1. -74; Maitland, Domesday
liook and Bcvond, 84 .m. aitl'r

p. 44.
' /. .

i/i) Du (Jangc. (^loss. ,».r. .Sica-
yium. Sorcus, 2 ; Litt. s. 1 19

(7) Bract. 77 b.

(r) Thus a sokeman mici,t
ha.o to ])louj;h for his lord thrco
times a year and do a few days'
extra work at harvest time,
where a villein would have to
work three days a week for his
I'Td. See Domesday, i. 179 a
(services of householder in Here-
ford)

: Liber Ni?er Pr*r"K;-r.
t:ensis(eirca A.D. llJo) published
as an ajipendi.x to the Chronicon

I'etroburireiise (CamdeM .Sdcict v),

pp. l.-)7-l(;»i, 172, 17:i, where
eoinpa.re the services of the ..or/zr.

t,ni,in.i with those of the rillmii
(dan v. vii. l.;{, 9. II ; Bract. f<.'.

.'!> b, 77 b. 8.") b. 2(17 a, 2u!t a
;

Britt. liv. 3. ch. 2, §S >,
'~

Rot!
Hu 1(1. ii. 47(». 47,"). 4S4. .")(»'l, r,Ul,
tit>8, tMti, t)77, l.-)', 84ti, 871 ,'

VinopradolT, Vill. in Km" 19(i
.«7., ;J()8 ,,v/.

{<) Litt. s. 119.

(.') See Xasse, Asrieultural
(ommunity of the Middle Aires
,'Kti,i-'li-^h translation). ,'!2 — :rt5 :

Seeliohin. Entrlish Village Com-
munity, 8ti and note.

("I Bract, fo. .•J7 a, 77a, l'(»7a
\in"S"a<loff, \'ill. in Enc. I'Mi';
P. .V .M. Ui.it. Eug. Law, i. -^T-i—
'21o.

4—:
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ft''

IniMiloiils fif

Fell 1 1 V.

Aiils.

frop tcnantw of ii manor, holding their land in swa^;*',

oft"n at a inoncv rent, lia<l liccoiMt- prominent members

of the agricultural eommiinity (r) ; whilst the rlllani

of that period, of wliose teniirt- the servile (-onditions

are often especially noti-d in records, occupied an inferior

|>osition (//). Besides the services incident to tenure

in free socage, the tenant was ixnind to take an oath

of fealty to his lord ; sometimes, indee<l, he owed no

other service than fealty (z) ; hut homage, the invariable

incident of military tenure, was rarely required of him (a).

The statutory aids pour Ji lie >nnriir and pour fair" fits

rhrralier were incumbent on tenants in socage as well as

by knight's service (b). In all cases of annual rent, the

relief paid on succession by the heir of tenant in socage

was fixed at one year's rent (<). Suit of court and

escheat were incident to socage as to military tenure {c).

The main ditTerence between the two forms of tenure

was in the matters of wardshij) and marriage, which, in

iiMil nianmfc ,|„. (,^^^^, „{ ^n infant heir of a tenant in socase, devolved,
in socage.

1 •
1 1 1

not upon his lord, hut on his nearest relation to whom
the inheritance could not descend ; and by a Statute of

Henry MI., the guardian in socage was made accountable

to the heir for the profits of the land, and prohibited from

selling the marriage, save to tlie heir's advantage ((/).

Hfli.f.

Warilsliip

1: iJ

H

T^

Kxtcnsi<in

tlip tern.

Mirage.

As time went on, the term socage was applied as a

general name to all tenures, where the tenant held of

Irs lord by certain service for all manner of services,

.so that the service were not knight's .service (e).

(r) As t(i the frccluililintr

tenants of ttic niancr of the
tliirtcciitli cciitiirv. sec Viniifira-

(Idff. Vill. in Kiiy.. Kssay I. ch.

iii.. Es-av 11. eh. iv., also pp.
•ws— ;uf. :!87 «/.. 4titi_4(i8, 4riL'.

(?/) Srp Xasse. li-l—40; Rot.
Hiind ii.3:;i.:!;!4. li.'fS. tiii;?.

(:) Bract, fo. 84 b ; Litt. ss.

117, lis, 130. 131.

{.-!) Ttract. f::- 77 !;. S! .".
: =fr

Vinogradoff, X'ill. in Kn;;. 454.

('') Avif, p. 48, n. (/)).

(r) (;lanv. ix. 4 ; Brart. fo.

85 b. 8() a ; Litt. is.s. I2f>— 128.

id) C:lanv. vii. 11 ; Bract, fo.

87 b. 91a; Fleta.fo. 5; Britton,
liv. 3. ch. 2, § 5 : Litt. .'^s. 12.3—
125; Stat, of Marlborouch, .52

Hen. III. c. 17; see P.' & M.
Hist. Eng. Law, i. 302, 303, ii.

442.

(.-) Brs.-t., f.".. ?,7 R, Flefa, f--.

199; Litt. ss. 117, 119; Vinogra-
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Hocaj?e tt-mire thus niiiu' to cdiiipriso scvfral forriin of

tfiiiirc in which the services w.-re not oriuinally of the
nature of sokernan-servi.-e, hut which were distiuKnished

!)>• certainty of service and freedom from the lord's

ri«ht of wardship and inarriaj,'e
; as in the cas.. of those

wliose tenure had by aitreetticnt with th.-ir lords b.rii

chanijed out of kniifht's serviie tr) certain rentf/"), or
of those who held l)y jH-tty serjeaiity (//). Originally, |v,ty
to hold by petty serjeanty seems to have been to hold ''rj''""it.v.

lands, whether of the kins; or of some other lord, eitii

by some royal service of small value as tindin<,' the k

a man and horse with bag and buckle for anv necess
touching his army, or else by some pettv service t.

rendered to the tenant's immediate \w\. jis ridiny ..

him, holding his courts, carrying his writs within cert

bounds, feeding his hounds, or finding him bows ,.

arrows (A). Hut in J.ittleton's time temire bv i-^-
serjeanty seems only to luive survived in cases wh.r, .

man held lands of the king by vielding liim yearly a \>, .«.

or a sword, or a pair ' spurs, or other such ^cuill

things belonging to war
^ ,

,,, tenure in burgair- i^)

was said to be but tenure „ ,.cage(/). Thus t.' „<

in socag. though of humbler origin than the m .irv

tenures, came to be regarded as a far more benefit

of landowning.

53

Drm

Tenure in frankalmoign arose before the statutes i

of Edward 1. prohibiting the alienati(m of land int..''

mortmain (//(), when a man gave hmd to an abbot or M,

il..ir, \il|. ill KllfX. li»(i; 1'. .V .\l.

Ili>t. Kim. Law, i. 271 I'T.'i.

'/) iSff Uiuct. f<i. HI) a. S7 I)
;

Uritton, liv. :t, ch. 2, (j^j
."., H.

It is thdUKlit, loo, tli'ii. rimiiv
i.-iuirrs whic'li \u-ic oriLjiiiallv h'v
M ntage {mil,, p. 47), tame aftcr-
waid.s to be rcuardod as .socaj.'!'

tliioiifxh the decay of .sciilaire
;

1'. & .M. Hist. KllL'. Ijiw. ii I'tiT

(;/) I'leta, lo. l'(t4.

(A) IJraet. fo. lio \t, 87 b •

Kleia. fo. .); >ee Hrii|, |iv. ;(,

I'll. -'. S tj. and niite tlii'ii-to. ed.
.Niehols; \ inoixradotf, \i|l. in
Km;:., Kssay II. cli. iv. ; I'. A .\1.

Hist. KiiL'. 1.J1W, i. :.>•;:.• .<,/,

(') l.itt.ss. l.V.i, Kil ; Co. I.itt

Ills a.

(/) Anl,. p. 44.

(/) Liu. s. lt>:.>.

!,::) Sf:=t., 7 K\\s . I. c. i

IS Kdw. J. e. 1 : from wliicli it
apjieais that hiiid.s given to an

^\i

t!

;
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|iii<ii' and liis (onvctit, or to a dean and (')ia|)t r, or

ofluT I'tclcsiastical corporation to !>•• Ix'ld liv tlicni and

tlu'ir snccfNsors in pure and pfrpftual alms or in finnknl-

niiiii/ii (/(). And tlicy who lii'ld in fraiikalinoiL'n wen'

lioiind ot liu'lit ((<) hcfoir (lod to niaki' pra\rrs and otlur

Divine services foi' the souls of their grantor and hi-

heirs. And they did neither hoina^'e, n<ir lealty, nor

anv other service to theii- lord; liei.ii-e their Divine

service was reckoned helter tor the loid than anv iloiliji

of teidty: and because the words in fninkdhiKn/iit

excluded the lord fioin having any earthly or teiii|)oral

service done lor him (ji). A^ a corporation never dies,

no relief coiild heconie pa\altle, and there was no ( liance

of escheat, {ij).

I I

Wio'.ini;

iiii|iiji'taiu('

(if ^iiiiie

iiuidi'iil-,

iif ttiiillr.

Sl'.CTKl III.

Of Fill' '/( /!"/( Ill MihIi'iii Tiiiirs.

As time wi'iit on. many of the incidents, hoth of

militarv and other tenures, ceaseil to have anv practical

impoitaiice. ><ciitage became oi)solete, as we have

seen (/) • and the military service, which it had super-

seded, liccame a mere tradition (.v). Ilomajie and fealty

well' iiejilected (/). and the ti.xed money rents so often

payable in icspecl of fees held in socage jiiadually fell

ei rlcsiii-lir.il nr oIIiit r(.i|i..ni- {u) l.i., hy crclc-ia^l ii;il law.

lidii uiii' snil In i<.mc iiLlii llic wIikIi |irii\ iilfil ii iviiifcly fiiiilii'

iliiiil li'iiiil. liccMii-c tlii-v tlirii lunl if tlic tenants iirulii ted llicir

lii'iaiiU' iill|il'>'lilalili'. Iiotli tn tlii'

kill).'. I«•l"lll^( I lie exact ii m if t lir

Iiiyal Mr\li(-. cine In liiiii tlirii--

flulii wa~ |ii(jiiiliii'(l. aii<l al-(i In

the iin .iMliatc li.nl-. wlin In-I all

|j|'e^|i(M'l nf iclicf-, wai(lslij|i~.

iiiarriaL'i-^ nr «-i||iat-^ nut nf

tlii'iii,

[n) \-~ In liaiil.il/iiiiiiiln ill III,'

iMi-lflli ,uiil tliirli-ciitli ceiitiiiic^.

I'. A M. Ili.t. K
i.. (^ it

l,a V

ilivilie scr\ icr-; ; latt.s. \'M't ; ( 'n

Kill. !l.") I>, !M),i.

(/)) (ilaiiv, vii, I. i\. :.' ; lii,n I,

fn, 1:1 a. J7 h, T,S b ; I. ill. -.-.

l;t:f UJ ; Cn. 1,111. 07 I,.

(7) Cn. I. 111. !M li. '.»,"> a, '.»!» a.

2.")() a.

(1) Aiih. \>. 47.

(,.) Si'e I, III. ss. '.I.". !I7. Inn
;

1'. ,V M. Hi-.!. KiiL', Law, I, -•:!.'.

Hi i',,, =„;;. m ...
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into iiisijjniticiiiici' with tlw .limitiisliinjf valiif of nion.'y.

Hut the lonl's riulits of wiir.|s|ii|) ami iiiaiiia!,'.' in tlw cas..

of ti'iiiirc l»y kniiiht's xTvic- and tlit- jirculiar t-xactioiis,

to uliiili the heirs of th.- kind's tfiiants //, nif„lr wi'n-

lial)I<'((0. continiir.! to hr a.tivrlv .'nfonv.!. Through
Tii.hir l.vi'-latioii, the liiiithm of these liahilities was
icii.h'iv<| Mioivcrallinirf.--)

; ami at the eri.l of th<' sixteenth

century they were felt f,, 1,,. aii intoh'rahle liai.l-hi|. (//).

A r.M,hition of the Lonjr I'arlianient passed ..n flie -Jtth Ai,..l,i,.,„

of Fehniaiy. Kii:., at h^iieth -ave ivlief (:), whirli was ;;',;;;;|.'*">'

too precious to fie afterwanis rehn.|ui>he(l. Acconl-
uiuly, at the restoration of Ain<r Charh's II, an Act of

Parliament was insisted on and obtained, jirovidinj^

that as from the 'Jlth of Feliruary, 10 lo, all teiuires

l)y kniiiht's service, and the fruits and cotise.|uences

of tenures ni ruinlc {n) should lie taken awav. and all

temifes of estates of inheritances in the hands of private

persons (except tenures in frankalmoign and copvhold
tenures) turned into free and conunon soi aye ; and that
till' same should he for ever discliaru'cd from h. lauf.

wardships, values and forfeitures of maniaue. ai'.il other

charu'es incident to teiiuiv by knij^ht's service, and from
aids for marryin-r the lord's daui;hter and for makin;; his

son a kni;,'lit (/*).

Since the year nil."), therefore, the only free tenures I'lvs.nt fi..-

existinjr liave been the lay tenuie of free and conuuoii
''"""•*•

socaj^'e and the spiritual temiic of frankalmoiun. In
modern times the incident.-, which mark the relation

("> ''"''• !• ''• II- ('/). ..•e.liML.'s ..f uliiv'li ,.,,i,,d ruucli
_(0 Stat-, t Hill. \il. c. 17. (iiM'.i,iti-nl.

'•"II- Vlll. c. Ill, ,l,-|,iivi-(l (7) Sri- Sir Tiioitias Siiiitli. l)e
l.-iiaiit.. (.f the (.|i|«Mtiiiiit.v, l{e|iiilj|H-a .Xii-lnriiiii. Iil>. ;t. (. .i,

\\\av\\ llu'v hiij |)rc\ idu.^ly en- (-.1. l.")S:!; .( Iii-t. JiiJ.
ji.>.-il,ef jiii-v .tiiiu'tlieiiu-i'ili-Mce (;| Dijbv, llistcn-v'i.f III,- |,a\v
of tlic Icril s I ht ef wanl-lijp |py of I{,-al 1'.-;, pelt v. cii. u.
ki-(-|)iMU tijrir aiiil.s 111 the hail. is {ii) (',,. L,t(. jos a, ii. (.",)

nt a luiiiilici- (,| tiu-tccs for their (h) Stat. 12 Car. 1
1'.

e. L'l Thi>
ouniiM. Iivslat.:i2 Jlili. NIII. iL'th Car. !!, \ I), la'ilii'. wa^ > hi-
I. -Ill, li I oiirl ot UariN anil liist vcar of his ai-tii.il ii-iifii.
l.i\i-iii-s was ei-(.-oti-il, till' {ii'ij-
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Modern
incidents

socage

tenure.

Kent.

Quit rent.

Relief.

Suit of Co

I'Valtv.

Kscheiit.

of lord and tenant of an estate in fee simple held in

socage, are of rare occurrence. Thus a rvnl is not
now often paid in respect of the tt-nure of an estate

in fee simjile. Wlien it is paid, it is usually called

'i'nt rent (r), and is almost always of a very trifling

amount
; the change in the value of money in modern

times will account for this. The rdicj of one year's

quit rent, i)ayable by the heir on the death of his ancestor

in the case of a fi.\ jd tpiit rent, was not abolished bv the

statute of Charles, and such relief is accordingly still

It due ((/). Suit of Court also is .still obligatory on tenants

of estates in fee simple held of any manor now existing (c).

And the oath of fealty still continues an ineident of

tenure; but in ])ractice it is never i-s.r M'f). There
is, h< .ever, one incident of tenure still ron.aining, \vhich

is occasionally productive of substantial advantage to

the lord. The lands of a tenant in fee simple remain
liable to escheat ((/) to the lord of the fee on failure of the
tenant's heirs. At tne present day failure of heirs

can only occur from natural c uses, for the Forfeiture

Act. 1870, aboli.shed all attainder, forfeiture or escheat

upon judgment for treai^on or felony (/;). When, there-

fore, a tenant in fee simple dies, without having alienated

his lands in his lifetime or by his will (either of which
will ])revent escheat) (/), and without leaving anv blood

K i Is ',

1] I

f' ft

(' ) Wliicli ]ir:'iierly means ii

eon ntatioii lent. or rent

whe jy tlic teiiiiiit is (|nit <if

sei \ Hc ; J l5Liek. ('(,inin. 4:{ ;

1... 1,111. ,s.-, a, „, (I) . /•„,.„„,..

/"'/». a pp.. J', III/. re>|j.. 17 C. H.
-".'!•

I \Villia rii~ on Sei-iri. lis,

Sn( h a lent may now lie iv.

(leemi il l.\ t lie tenant line ler .-tat .M \ t."i \ 1. !. e. H, .. 1.-,: ami
the e\tinL'ui-lini( lit nfaiu niano.
rial iiieiileiit nia\ lie eo'ni|ielleil

liy either lord or tenant iindi r

>!at. ."i7 \ ."iS \ Ht. e. It;. >. :.',

('/) Co. Litl. s,-, a, n. (Ij
;

Sc rl\ . ('o|i. T.'is.

(i
i Seliv , ( 'o|i. 7ll(i.

;/:(.. ! .t: i;t !. .. . i; jii. ;,

n. (.)).

(;/) AiiU, ],. III.

I/O Stilt. ;).•! >v at \'iet e. 2:{,

s. 1 {|ias,sed 4tli .Inly, IS'e). It
had hicn ])revionsly providi-d
that no attainder "for felony.
e\'' i' in the ease of In/^li

licasoii. or mindei or ahetliiiL'.

piiieurin;: or eonnsellinL: tiie

same, should extemi to the ths-
ndierithie of any heir or the
|iiejudiee of the" ri^jlit of anv
|.er-on other than the ri^jl i Jf
the oliender during life; stats.
•">4 Ceo. 111. (. 14.-, ; >) (;,.„ [\
e. .'il, s. L' ; L'4 iV l'.j \iet. o. 1(10,

s. S.

vj "i. li. 4<J iJciw. iil. 10,

-?
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rr'ation to succeed him as his heir, sucli lands will fall

in t.) the lf)rd of whom they were held. Jiastardy is the Bastardy.
iiiost usual cause of the failure of heirs : for a bastard
is ui law nulU„sJiUns; and, being nobody's son, he can
consetiuently have no brother or sister, or any other
Iieir than an lieir of his body {k). If such a "person,
therefore, were to jjurcha.s.; lands, that is, to acijuire
an estate in fee simple in them, and Wfre to die possessed
of them without having; made a will and without leaving
any is.sue, the lands woidd escheat to the lord of the fee^
(or want of heirs. When an csclieat occurs, the Crown'
most frequently obtains the lands escheated, in con-
secpience of the before-mentioned rule, that the King
is the lord paramount of all the lands in the kingdom H).
Hut if there should be any lord of ,a manor or other
person, who could jirove that the estate .so terminated
was held of him. lie, and not the Crown, would be
intitled {m\. In former times there were manv such
!'l. Hi; Co. Litt. i':{i;, A. II. (I);
.'^. liv. Cop. 7(i.'. 'I'l '. rase „f
\V,,it,n,rth V. IJ,0,1/1/1,,!/. 11 .\|,|,.

• '.is. (ilil \j. scciii.s to sfic,« tliat
''|''|' i fouiiilation for tlu'
l.itr iiiithor'.- (loul)t fxprcs.M'd in
iIh- livsi iiiMc|ci.|i oilitic/iw of this
li"ok. ulii'tlicr tlu' iMvsciit Wills
A.t (7 Will. IV, A; 1 Vitt. c. -M.
" :>t cxtnuls to till" cast, of the
ii ~| itor s Icaviiijr no licir.

/i f '0. I.itt . :! lj;
>> IMark

I
,
mill. .•i47 ; liae-. .\1 «r. .it

i',. -t,u i.v (If).

h It iini.st not ;c SI p|io>,-,

! ii It ill • KillL' iicrs Ilia '.V (lcri\ i-~

III \ 1. Ill-lit f rorii ar ( (iK'at
* 111'

< lowii riL'lits over latid lia\(
I'll- I'irli >lllij,cl to liaillluiU'll-
'ii> riiMtrol an, I tin- revenues
'""'

, 'olils an-iiiii therefrom
'1 l'l"''l to nafiii-ial |iiirjio.;cs

I'" Clou 11 lands ari' now
ill iniiL'eil l,\ (|,(. ( unmiis^ioner^
'' ^\ I-. l'ore^l~ and Lmd
l''^'!'in's. and the re\eniies
111' icnl arc diiriiiL' the Kinv' > life
ti I"- uarried to the Consojiduted
1 llliil, uhi'jl! is :[.;...!...:. !i!,,

L'liier:

expenditure, and <iiit of wliieh
the annual sum ;.'ranted by I'ar-
liament for the Civil List (in-
eluding; His .Majesty's privy
imrse and the maintenaiKe of iii's

household) is paid. .See 1 Blaek
I'omni. L'Sli, ;j;il -;);!,-)

; stats
on Ceo. 111. e. (KS; Hi (ieo, IV
e. .">(!; 1 \- :; X'iet. e. L'. ss. 2 :i

'

1 K'lw. VII. c. 4 ; 10 Kdw.'vil!
'*i.- 1 (ic'.. \. e. L'.S. Procedure
111 cases iif escheat is now rei'ii-

lated hy stat. .jO A ,-,1 Vict.'e.
•")'!, and the rules thereunder;
-ee W. X. 3nl Au./., \tim'.
Lands escheated or forhated to
the Crown have been frcipientlv
re-tored to the families of 1 he
persiiiis to whom such hunk i

rr
defraying the national

loriL'ed Dursuant to >tal. ,'!!( ,v In
Ceo. 111. c. SS. .s. 1.'. exp|,,j,„.,l
and ameiiiled |jv stat.. -17 (;,.,,.

III. sess. J.e. L'V; ..ilCeo. Ill c
'.». anil 47 iV IS Vict, c 71, mid
extended to hirhat.'.l Icaschohis
hystat. tiCco. IV. ,.. |7 ^ si-e T/it
(ti/,-s„, liiic, A. C. 11,-,, 1,;-. ..

1 (M.

;.-.;;; .•/.;, ,;, I/, ,,/,., u,i.,i U,.-.

Majt.sta V. Jinlf.,,,, 12 East, Uii.
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OF CORPOREAL IlKREIHTAMKNTS.

mesne or intermediate lords, as we have seen (//). 15ut

now the fruits and incidents of tenure of estate in fee

simple are so few and rare, tliat ni; iv such estates a?v

considered as helil directly of the Crown, for want of

])roof as to wlio is the intermediate hird , jind the

dilficiilty of ])roof is increased hy tiie fact before-

mentioned, that, since the statute of Q^n'o. Kiiiplorrs,

|)assed in tlie reii^n of Hdward \. {<>). n lias not been lawful

to create a temire of an estate in IVc simple: so that

every lordshiji or seiirnory of an estate in fee simple

bears date at least as far back as that reiu'n : to this

rule the few seignories which m;iy have been subsecpu-ntlv

c're' ed by the kinj;"s tenants in nipilr form the onlv

excij)ti(m (/>). The Land Transfer Act, Il^'.tT (7), docs

not affect lands escheating to the Crown, so that thev

do not ])ass to the deceased tenant's administrator (/).

They are. however, liable lo his debts (x). j^ut where

the lord of the fee is not the Crown, it appears that lainK

escheating to him now devolve in the first instance on

the deceased tenant's administrator, or, if he should have

left ii will of persoiud estate, cm the executors of that will :

but. subject to the satisfaction of the tenant's debts and

administration expenses, his lord retains his title to have

the lands, and may re(iuire them to be conveyeil to him

in the same maimer as an heir or devisee mav (/).

A small occasional ipiit /c/il, with its accompanyiii::

/(lirf. siiil of the ('i)iii-l j^aron, if anv such exists.

an oath of fcnlh/ never exacted, and a right of csi/inii

seldom accruing, -are now, it appears, tlierefore, the

(h) AiiI,. pp. :)'.i, (Ii. ,-,(1 A .".7 \ ill. I-. ,-,:!. <-. L'li. L':i,

('I) Is ]-:,|u, 1. c. I : mil., p. (7) St.it. I'.ll .V lil \'i(l. r. li.'..

411. .\iiil M-c W'llliaiiK iiri Seisin. Tail 1., d/J, . p. L".t,

•Jll. L'l, -.'."i J7. (,) l;,: llurll.i/. Isii'.l, 1'. 111.

(/.) .i«^,p. IH. l.aiiiU \r.tr.l (-) KniH^ v. I!r,,„-r. :, |;..,,.

in any ]ii'i~iin iipnn any liii--l. 114; llii:jlii< \. \\,ll~. ;) Hn^.
Ill' hy way nf riimlL'aL'e, Ueiv 74'.t

; /V, a/, y . S^immnl^. \\\ \',v\\ .

(veniplcil friiMi .-rliiils li\>l.it-. 4011.

4 \- ."i Will. W . i-. S.i. anil l:!,V i/l .!„/,. n. l",i.

1 i \ lit. e. (ill. Ill w rrplaenl liy
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OF FREE TENURE. 59

ordinary incidents of inodcrn sooiigc tenure (</). There
are, however, ji few varieties in this tenure whieh are
worth inentioninir. Tliey arise in res|)eet either of the
ti'rins on whieh the lands holden were oriijinaliy "granted,

or the phiees where tht-y an- situate. As to the former
case, lands may still 1.,. holden hy f^ran-l or petty (^nuMhuul
srrjcanty (//•) : for while hy the Act of Charles II. jrrand '"','>

s."rjeanty was, with the other military t.Miures, turned
^'''''""•'

into soeaj^'e and dejirived of its i)urdeiisonu' incidents,
Its honorary .services were expressly retained (,/). And
|>ctty serjeanty. hein^; hut .socajie in etVect, was not
abolished by the statnt.' (y). With n'f,rard to such
varieties of tenure as relate to places, these are prineipallv
the tenures of },'avelk-ind. horo-,ii;li-Kn^dish. and ancient
demesne.

The tenure of .gavelkind, or as it has been more (;.iv,.|kin,l.

correct!.- styled (:), .soni<;e tenure, subject to the custom
ol jiavelkind, prevails cliietly in the countv of Kent :

where all lands anciently and originally holden in socajre
are of the nature of jjavelkind (a), and all estates of
Miheritance in land (h) are i)resumed to be holden bv this
tenure until the contrary is .shown (r). The inost
ninarkable feature of this kind of tenure is that upon
tlie death of a tenant in fee intestate, the descent of his I),.m,„i ,,f

'--tate is not ^r,,v,.ine(l by the common law rule, which,
f:'^','"'''"'

a- we shall see (,/), j.rives the land to the eldest s(.n or
"flier male relaticm to the e.\clu-ion of all other males
111 the same dejiree of kindred : but his land jroes to all

IuihIs.

1. <. L'l, s, 7 :

Cn. I.itl.

' ) ^i-f. fc.r- I'xaiiiplc. the iiu i- ( '
) Slat

. | l' C,
''•M~ "t tree trniirv iAi>tiii- in < , l.itt, los,,.ii (I)
'•!"' "•• M..r ot l':whui>t, Su^.rx

: |,^, |.„,, ,, |,j,|.
' '/'•'"/. V. Iln/„r. I!MI7. I 111, ins h. n (||''' litos.-n,. |„; „w,.|,.:js (,-, Tlunl K,|,„r, ..| I!,.,.! |',„.

1'^
(•I 111 tips mail... tl„-i,- IS |Mi.v ((.iiimi-siniMTs. ., 7

';-"tl„.iiHa,l..,it.scl,l,,ii.f.Min.lin ,,) IJol). ( ;av. 4.". (.V. ;inl ci
)

I'rint ,,t thiMnmiit sl„..t Least s, !>(;-,
; [>„], ,;„v -., ,^ ,,,

"'^""•
• M hi^ .li-alli

;
s,.,/,„v/, I'arl III, ||!l, :i,-,i ,.,|,),

'"I'- '; (• ) l:nl', Cav, 4i (.-,(. :{r,| ,.,|
)
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his sons in equal shares (e), and so to brothers and other

mIToT ^' ^ol'^it^T'il rehitions, on faihire of nearer heirs (/). It is

gavolkintl also a remarkable j)eculiaritv of this custom that,
although by the common law no one under the age of

twenty-one years can make a binding disposition of his

land (g). a tenant in fee of gavelkind lands is able, at
the early age of fifteen years, to dispose of his estate by
feoffment (//), the ancient mode of conveyance already
alluded to (/). There was also no escheat of gavelkind
lands up(m judgment of death (k) for felony (/) ; and
some oth(>r peculiarities of less importance belong to this

tenure (//*). The custom of gavelkind is undoubtedly
of great antiipiity (//), and its existence seems to be
owijig to the preservation in Kent of old English law
with legard to lands holden by i)aying (jafol or rent (o).

It is still held in high esteem by the inhabitants, so that
whilst some lands in the county, having been originailv

held by knights' service, are not within the custom {/,).

and others have been disgavelled, or freed from the

Cuitcsy uiid

dower (if

>.'iivflkin<;

(t) Litt. s. 210. M.').

(/) l{ol). Cav. it2 (ll.->. 3nl
I'll.); ;inl Hop. of Real I'rop.

Coi mis. p. i) ; CriUHjid. Wonlhi/
V. Xi)iiro(,(l. 7 TiUiut. ;i()l' ; //(«//

V. /Ifiok; I H. iV .\I. 4;i ; li,

ChiKiinlh, liMlJ. 2 t'li. 488; in

ojipositioii to J{iU'. .Vl)!'. J>csceMt
(IJ). citing Co. Litt. 14iJii.

(;/) I'dit, oh. .\ii.

(It) Kol). (iav. liCt. 1!)4, LM7.
21S (248, 24'.1. 27(i, 271), .-tni cd.)

;

2 Ula(k. Coiiini. 84; .Sandys,
('onsiictudiiu's Kaiici.i', !(>.").«./.;

><( Stat. 8 A- <) \-iit. c. lUU, s. ;{!

(') Atili. p. ;{|.

(/.) OlIitTvvisi' 111 case of out-
lawry fcjr felony (pr alijuratioii of
llii realm ; see "/i/r, p. 4!),

(/) l{ol>. Cav. 22ti (288 v,/,,

;iid ed.). Tlie cust(jm did ii(jt

extend to f.'ive e.\i'm])tioii from
Icirfeitiire on liJKh treason.

(Ill) The liiisband is tenant l)y

the curtesy of a moiety only (if

his deeca>e(l wife's land, nntil

he marries ;aiii, wliether thei

were issue horn alive or not ; the
widow also is ilowable of a nKjiet v
instead of a third and durml;
widowhood and chastity onlv

;

estates in fee simple were devis-
able hy will, before the statute
was passed empoworini.' the de-
vise (jf such estates ; and some
other uneii .1 privileges, now
obsolete, wei(^ attached to this
tenure. .Sei; Hob. (Jav. /kismw

,

lird Hep. of Heal I'rop. (,'ommi~.
p. 'J; //( II ihuii. l(Jl(i, I Ch. 22U
(as to dower).

(«) See JSraeton's N'ote-lnHjk.
cases ',», tillii, |()44, 1701»; Con
siietiidmes Kanci.it, 1 Statutes ol

the Realm. 221!.

(o) Somner on < lavelkiml.
• II .-7,, 2nd eij, ; Hob. (iav. 2ll

:il (24- ;t8. ;trd ed.); Kltn.l.

i'eniires ot Kent, .>(! -,j:! ; \'mii
L'ladofr, Xillenatre in Knu'laml.
2(),-; sy

, 247 ; I'. A- .M. Hist'. Kii.'.

J..!iw, i. It)."i, 11. 2t)'J.

(//! Hob. (;av. l!! '.", :!;d :.',
.
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riistom, by various Acts of Parliament (7), any attempt
entirely to extinguish the peculiarities of this tenure
has uniformly been resisted {/•). There are a few places,
in other parts of 'he kingdom, where the course of
descent follows the custom of gavelkind (.v) ; but it may
be doubted whether the; tenure of gavelkind, with all

its accompanying peculiarities, is to be found elsewhere
than in the county of Kent (1).

Tenure subject to the custom of borough-English Borough

owes its origin to the old law of tenure in burgage (^O-

^^"*'''"''

It prevails iq several cities and ancient boroughs, and
districts adjoining to them ; the tenure is socage, but,
according to the custom, the estate descends to tiie

youngest .ton in exclusion of all the other children (/).
The custom does not in general extend to collateral
relations

; but by special custom it may, so as to admit
the youngest brother, instead of the eldest (y).

The tenure of ancient demesne exists in those manors, Ancient

and in those only, which were in the den.esne (:) of the
'^^''"''^"°

Crown in tlie reigns of Edward the Confessor and William
the Conqueror, and in Domesday Book are denominated
Tcrrcc Regis Edivurdi, or TerrcB Regis (a). The socat^e

tenants of these manors possessed certain immunities,
the chief of which was that all actions concerning the
title to their land must be brought in their lord's court (6).

(7> •'^Po Rob. (iav. 7.) (i)4,

3nie(l,).
*

(') An express saving of the
iU:,toin of gavelkind is inserted
ill the Copyhold Act, 1894, stat.
•'>'

A- 58 \ict. c. 46, s. I),), re-
pliuine4& 5 Vict. c. 3o, s. 80.

{') Kitchen on Courts, 200-
Co. Litt. 140 a.

(') J^ee Bac. Abr. tit. Gavel-
kind (B) ,3.

(") Aiilc, p. 44; see Vinogra-
'l"ff, Vill. in Eng. 185; P. & M.
Hist. Kng. I^w, i. 641^ ^(42, jj.

('i Litt. s. 165; 2 Black.

Gl

Conini. 83. Estates tail, as well
as in fee simple, descend accord-
ing to this custom; Rob. (!av.
24(120, 3rd ed.).

(,'/) Com. Dig. Borough-Enc-
lish ; Watk. Descents, 89 (94,
4th ed.). .See Uidcr v. Wood, 1

K. & J. 644.

(:) That is, manors, of which
the lordship had not been granted
out by the Crown ; and in which
the tenants held directly of the
Crowr as lord of the manor.

(n) J. Seriv. Cop. 687.

C') J Mese socage tenants hold-
ing ;ii ancient demcsno appear to
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OF CORPORKAI- IIKREDITAMKNTS.

Before the year 1«.'$3, certain judicial proceedings in the

form of real actions (c) were necessary to ell'ecl the

conveyance of land in j)articular cases; i.iid these

proceedinfzs could only take place, as to lands in ancient

demesne, in the lord's court. As the nature of the

tenure was not always known, much inconvenience

frequently arose from the procee<lings heing taken in

the usual Court of Common I'leas at Westminster, and
these mistakes gave to the tenure a p/ominence in

])ractice which it would not otherwise have possessiMJ.

In conseipience of the substitution in the year !«:5:5 nl

a simjjle deed for the judicial proceedinj^ refe'red to.

such mistakes have since been inii)ossible (il). And
owing to changes of ])rocedure made in the year 18r)2 (c),

•actions for the recovery of land held in ancient demesne
may now be brought in the ordinary courts of law

without the possibility, which previously existed (f),

f)f the defendants objecting to the tribunal (//). .So that

this kind of .socage tenure now pos.sesses but little

pract ical importance.

So much then for the lay tenure of free anil common
socage, with its incidents and varieties. As we have
Men (//), the spiritual tenure of frankalmoign was

have been the surco^iirs nf tlic v. /////. lOUl. 1 Ch. S4l>.
rilhril swhoiHiiiin, a privilc^'cd (,•) 'VU-m- w i-n- ji i, , '.'ww<Muy
class (if tenants in villcnatic 'm t(i convfv tlic estates of nianicil
the ancient denicsno of the women, "and nronrii.^ used to
Crown, wliose possession was l>ar estates tail ; sec /;'m7, eh. in.
protectrrl. not in the Knit's and viii.

Court. Init hy a special writ (rf) By slat. :i & 4 Will. IV
issned hy tlic kin^' and directed c. 74 (the Act for the .\holitiun
to his haihfT of tl„> manor. See of Khies and Kceoveries), .ss. 4 -

Hract fo. 7, I'ti, l>(M). .'{.'S I,; i;. the mistakes above alhaled
J-lcta, fo. 4; Brut. hv. :i, ch. 1'. to were corrected as far '-

S 11 : F. \. B. 11 F. .M., 12 B ,

13 I). 14 ; 4 Inst. :.'()!) ; Cum. (%.
Ancient Demesne; :.' Black.
Cnnim. !l!l; 3rd i!ep. of Real
l'ro]i. Coinmrs. p. li' : \'in,,iria.

dotf, \ill. in Fiii;., Kssav 1. eh.
iii.; I'. cV M. Ili.t. Kii!'."Uw, i.

3t)ti ,vf/.
; Maitland. JVimesday

Book uu'i iiiumii, ().) ; M(itt<:ii<

llO>sililf.

(() 15v Stat. 1.5 A l(i \i,t.

C. 7t). ss. ItiS V'/.

(./ ) Adams on Kiectment, !'-"•.

4tli ed.

(il) .SeeC(jleon Ejectment. Ki:',

1.33.

(h)'Aiit,. il. ,-,,-,.
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cxprossly exc.pttHl fiotn the stafuto 12 Car. 11. c •>! by
which tho otlMT and..Mt fnums w,.n> dr.stn.vcL

"
I't is

still .siibsistini,'. ilistiii;,'iiish('(l in mod
tiiufs I)

iiKxIiTri a.s in ancient
'•s l.y ,ts uiu.n.Mitv In,,,, temporal .services, even

•"". the ohhua.ion to .lo fealty (0, and it is the tenure
by wh.eh the lands of the ehnnh are for the most part
held {fc).

In ronneetion with the progress fnm. ancient to I,,, 1,.,,,.,. „fr-'r," -- Mi'iii aiieieni ro li

modern ten,u-e and ..wnership we mav hen- notice T""'
'

i..«if iw fl... ,1;,..;.,..^:. .. f .1 .. .

*
'IIII'cs.des the dnninntion of the lord's inter.'.st, another

<• lan.e, which has also greatly helpe.l to brin^r about
the appro.vmiatK.n to absolut.. ownership of the ri-dit
"1 a Ireeholder in fee. That is the abolition of the
<<""nK.n field .system of cultivation. This was -renerally
etlected all over Knirland by privat.- Acts of Parliament
passed chiefly bet\.-een ]76(» and 1815 (/), for the in-
closure of the common fields of jmrticular manors and
villages. By these Acts the common lands were set
"Ht or redistributed ,so as to allot to the various land-
owners .separate hol.lings lying more or less to-roth.-r
in place of a.ul proportionate in size to their former
scatte,e.l strips (,.). The consequence of this was an
enormous gain in the direction of free enjovment (.).Mnps of land m a common Held were subject to the
ni.>to,nary mode of cultivation pn.vailing in the village
-'""•'n.t.v. and to the common rights of pa.sture, whc^n
,vmg fallow .). JJut the inclosure of common lands
gave to each landowner a holding, which he mi^ht
-lnv,Ue as he would, and w'lich was discharged f.;m
l!i- neighbours rights of common.

(') >!•(' niiti
, [1. ,i-J.

<') •inl J{,.p,,rt „f Ke,,l Pro-
|»Tty <',,iiimissic)iiiT-i. p. 7.

(') Slfbnhin. Kll2. \-iii,(\,,,|„i
It. 1.1.

_jw) .Soo William-- •!! ComiiK,!!^.
I. 79, 240.-7.; Soolji^lim, Kii.-
\ ill I',,.II,,, I'l 11 o . ,

~

<"'"mnu.iis and CnnuiKin Field-
(11. VI., vii.

(") .)"/<. p. -2.

(")Sc,.l„,l„„, ]•:„::. Vill. Co,,,,,,.
M, l-'.4._.0: Vinc)-ra,l,.ff. \ill. ,„
K"J-'. 2;!0. -'oO .v-/., 398 -400 : see
aiil,. [) 4:,'.
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C'HAPTKR II.

OK AN KsTATK IN FKK SIMl'LE.

Is the; prt'ci'diug chapter we examined tlie tcmiie
of a freehold in fee, and found that in mndcin times
tht! incidents, which mark the rehition of lord and free

tenant of a fee, rarely occur in practice, and are an
irwignificant burden on the tenant and of small jjroiit

to the lord. For the latter now has no possibility

of deriving any substantial benefit from liis position
except in the case of escheat, and this can only happen
when the tenant dies intestate and without heirs. \\\.

will now consider the incidents of fieeliold estates

generally, and the tenant's rights and liabilities in

respect of his land as regards all other persons besid

his lord. And first, estates (*/) in land are either free- Estatps of

hold or less than freehold. Freehold estates are either ["'"'!?'''
""

. .

V iiiiv 1
i^jgj, than

estates of ndieritance. which are in fee simple (iniieritable freehold,

by heirs generally), or in fee tail (inheritable only by
heirs of the donee's body), or else estates not of inherit-

ance, but for some definite period of uncertain duiation,
as where land is givcu to one to hold for his life, o the
life of another, or until some particular event shall

hap])en. Estates less than freeliold arise where one
gives land to another to hold for a certain period or Irr))),

or at the donor's will only, or where one occupies another's

land on sutTerance {!>). That a tenant who niav be
ejected at will should not have a freehold is hardly

surj)rising, but the reader nuiy wonder why the modern
leaseholder, whose possession is in every way s.cure, and

;•;; >fr taUr, {)p. 7, S.

{h) Bract, la. J(i b. J7 ;i. 207 ,i

W.K.l'.

i.r.;. - 1 ... i.ai. 4:; b;
lilaik. (nmiii, cli vii.—ix.
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loast'l

iiiKTcsrs 111 laiKi iUtcrwards caiiif to he an iiniutrtant

spccifs 1,1' propcity in land, yet tlirv uciv protcrted by
»|>i'(ial ii'iiicdics. and so tanii' to l)c classed apart from
frct'liolds (r).

h \l

I'P . I,..Mr
lr/)it til

III I -.Hi.- !M I

Irciivci'

l>
i--r>-iiili

K>l;i(.> ii,

.-iriiplr.

*Arli,,l| ,,f

ijci-t inriil .

»A.-!i-ii for

the irrnMry
n' l.'iiiil.

I.ct US hnv ni)ti<c that tlu' (>scntial ciuality o[

owii(Tslii|) l)c|()n<,'s ('(lually to all livcliold estates. For
every freeholdei', ulictlier in fee simple, fee tail, for

life or otherwise, has the right to maintain or recover
possession of his land as against all the world (d). While
he nriiains in possession he may exclude all others from
his land (r) ; and if he he wrongfully ejected, he inav
' vcr possesion of his lain! hy peaceable (/) entry or

by action (//), .\nd these rights have been secured to

frceholdfTs from the earliest days of our common law (h).

Of freehold estates, let us first take an estate in fee

(.
1
S,r I,,/,. Jip. is. JS. iii^r. *1„ lH,-)l'thf()Kll)r0CC0tlill-s

('/) .1"/', pji. J, 17. ill rji'i'tiiiciit, incluiliiit; tlio lir-
(') :i I5lin-k. <nmtii. eh. \ii. ; tinii (if a Iimm", were uljclishdl,

l!ac. Alir. Ti<'s[«-s (('. F.). and a ^iinp.fr form of actinn wa-
(/) fonililc ciiti-v IS |,r,,. Mili.titiitcil.ciialilitmanviK'iM.ii

lul.itcd l,y Mat.-. .-> Hir. II. M. 1, ulirtlirr firi^lioldiT, copvlioldcr
^- ' (' >^ ill ItiilTliiad)

; 1,-) oilcas,.|iiild..r, tolv^oV(•rdir((•th•
Hl.. II. r. J: >rr ll,,l,l,ill V

M'i'fl,i„,l. 17 ( li. I). 174.

('/) i'lir teal .'ind niixcil actiiMH
^r. I'll li\ till- 1 Mill nil HI law to frir-

lioldrr> «iTc alioljslird in |s:;:i.

But for iiinic III, in two i-cntnrics

|irc\ i..ii~l\ it had lifcri n>nal to
trv til.- tiiic to fiv, liol.l land in
the .irtion of cjiM t nii-nt . 'I'liis

wa- |iro|Hiiy tlir liMsriiolilcr's

jTinnly )"r di- |m i-M--uai ; luil it

\v,t- I'xiindid |., ticcliolds l,\-

means of the lirtion of a Ici.si',

^vhi; !, !!:!• d!f:>;ii!::n!. was 'i-' --.'i:

of Coiiit iHvvi'iUfd fruiii di-imt-

thf |ios>('»ioii of land, if entitled
lliereto. Sinee the .liidieatine
Aets be;.'aii in ls7."), this aetion
lias boon terme<l an •aotion for
the reeovery of land. .See 'inl,

.

l>\>. 17, Is. jl; ;{ Hhuli. Conn,,.
I'IMI jod; Mat-. ;! \- -J Will. I\'.

e. L'7. s. ;i(l; I,-, \ If) \iet. e. 7li,

ss. h;s :.>l'| : H. s. ('. iss:i,

Orders III. , r. (i). XII. (rr. L'.",

-Vl). .Will. (,. !>,, .\.\|. (r. Jl,,
.\l.ll (r. .-,). .\IAII..and A|,|,v.

A. |)t. Ill.,s. !.(.>. 7, II. .No. S.

{!:) i-ou a:::r,
J;;,. 17, lb.

i I



OP A\ KSTATH l\ KKK SIMPLE.

simple; that is, ,„i .state ifiv.-n f. a man aii.l his 1,,-irs

Himply uitlioiit n..>tn<ti...i(0. an.l inheritahlo there-
fore hy Lis (,lo..<l relations. (..Ilateral as nell as lineal
aeeonlinjr to th.^ I,.jral rules ..t the deseent of a f.'e (/•)'

Such un estate is, as we have seen (/). the most al.solut.'
property which u subject can have in land, it possesses
I'l'lced. all the incidents of al.sojnte ownership, e.xcept
llx' fonri (/./). For tenant in fee si.npl,. niav freeiy
«lisp..se of his land in his lifetime or l.v his will, and tha"t
i'lther for his whole estate or for anv part thereof, as for
a term ol years. His land may he taken to satisfy his
•Ichts either in his lifetime or after his death. And h..

has the rifrht of /,vr enjoyment {>,) to the fullest extent
uhieh is consistent with the seeuritv of his neij-hl.ours'
|.ersons and pr.)perty. It must not be supposed, how-
ever, that all these advantages have always been attached
to the po.ssession of fee. On the contrarv they were
won step by step, and at widely .liUVrent lu'riods! It is

a constant disadvantage to any one attemj.ting to
ex|H.und r.'al property law. that .so manv matters,
apparently simple, cannot be rightlv explained without
'•terrmg to the history of law and to times long gone
I'y. Hut for this very reason, real property law ajl\')rds
a [H'cuharly instructive exercise for the .student. From
no other branch of the law is he likelv to gain such a
lliorough conviction of the futility of attempting to
"ason about law upon insiinct. without knowing l.ow
the law became what it is.

Let us exanune first the f simple tenanfs right of |.V,...i,„plo

ilH'nation m his lifetim.. (o). It appears from Dom.'s-
'*;"'''"''^ '«''*

'lav that before the Nortnan Conquest there were - '- llf

'-""

•'itauily SOUK! free landowners who could disp,,se of'"'"'

67

(') linict. fo. 17 a ; Lilt.

jioit.

(') .(»/(. p. i\.

(ill) Srr ,/„,', IT

(O) A.S lo tllis. M-C I'. A M.
Hist. Kng. Ijxw, 1. 310 «/.
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or ri>»>p(.in:\r. ^F:nKntTA^fT;VT^^.

f frstern (tl ifiKiiitlicif lam! as they winild (y,). hut tin- sv

ffiiiirc. which laim- ti> l>f the (jfiu-iiil coiKlIt ion of

hoMillH hlllil ticfly alter the ('o'.:|iiest, Wa- I'lsentialls

restrictive of ahetiat ion For the tnaiit of i lee to a man
ami his heirs was not ori;.'ihallv constrii .1 as conferrniu

U|ion the <:rantee the whole |(ro|iertv in the land hesttweil.

On the ((Hiirar\-. he u,i- leu.inleil lather a- lakiiii; onlv

a riu'ht to eiijov the hnni Innisell >o lon^' as he lived;

while his heir, w ho was liy the f/rantor's hoiintv a|i|)ointed

to siieceed to a similar liiiht. wa- considered as acipiii iiil,'

thi'rei)y a -iihstaiitial iiilerot in the land (»/). The lo,d

iiiniself. too, retained valiiihle riirhts over the land ; for

the services reserved on the trrant of a IVe were a chiirj.'e

upon the land, and il tliey fell into arreai'. he liad th.'

remedy of distre-.s liv seizini;, and impoiindinj,' as a

pledije for performance of the services, anv chattels,

which were upon the land (/). The lord .dso had. as

we have seen (..). the rijiht to repossess the land, as hi>

escheat, on lailiire of the tenant's heirs. In snhinfeuda-

tioii. or the L'lant of a fee to he held of himself (/). the

tenant found means of disposiiii; of his land without

actiiallv hreakin;; the feudal tie between his lord and

liimself ; hilt it seems tiat ct first he could v ,*. even

hy suliiid'eudation, jrjvi' his erantee a valid title to the

(/)) 'I'liDx- lit wlmiii it 1, IV. II. Ixwv. My.. '.Ml
,,Y.

ri.rdiil tlial tiny imhiIiI yivr ,,r (,/) Kill jer - iif itc ( \ i. ,"i) In (',,

M'll their I. Hill- «illiiinl thrir Litl. I!)| a; MiiIImmi. .MiiMI.

lonl .- Iiriiiri , nr a- till y wniil.l, .\i:i-. i. I.")!l |s;(
; l'alL'ia\r.

or n.ulil a'> «lirre tlii-y wmilil KiiL'li^li ( oiiimninMalth, vol. i

witli tlieii laml : see. fnr exainple |i)i. ."illll xij., \,,\, |i. pp ccxri. -7. :

DiiiiiiMlay. ;!'! ji, :il. :!-t. Il'T. l:in. Cl.iiiN. \ii. I; .Siiililis, Cnii-l

L'Kl: Maltl:iMii. I)niiii'-.il,iy I'xH.k 1 1 i>t . i-i; !t.'! !tli ; aiiiKre I'. .V \|.

ami ISeyniiil. 41) .'.ii. 1)7 ',. ... |t lli.^t. Kiij:. |ji\\, 1. -J'jr, .".i7,

S uortliy (if iiiile llial 111 pLni - :!_'(! -y.. ii. :!ll(i >>/.

wlii-n- the nlil KiilllMi iii-lniii^ (r) Claiiv. i\. S; liiart, T'.

\M II- l)(•^t iMi-M-iveil We liiiil l.'iO a . J 17 ; J'.ritl.liv. I.cli. :Js,

rii^lniii^ alli'L'iMl fur fririiini tii j^ K! l,"i. Iiv. :!. rli. 1. ;;;; IC.

-I'll tlii'ir lands as they will ; .-itc -^'.i : V. \ .\1. Hi.--t. bJia;. Law.
rustniiis of Ni'Hiastlc-iiii-'ryne, i. L'l.> lM7. ,'tHl, 11. 57;!; ll! I,

Miilik^. Select f'lmrters. IIJ, L'nd (,». I{. L'.S.s. 2S!t.

fd. ; <.'onsiR'tudiiie.s Kaiuiio. 1 (.i) .l/i./(.p I'.i

Statute:- •? >h- !::;!:::. 22": .\;:fr ;;!;!.
JScldcii .So( \ , iiuiougli (.'u^loiu^.
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land wifhfuif tht; coiiliriiiation l)utli of his htir ami of

liis lonl ('()• Mm as n ^'cncnil l-au'lish law <.f r.'mirfH

ilU'W lip imil.T the illtlllclicc nl t('i;illiir <l<< jsioiH of tin;

kiiiji's court, lli">ic ri-,tiirtiiiiis im aliiiiatiuii were

(.'railiially n-laxi'd.

f.n

Inmail was fir-t mad.' upun the iiili n>t nl tlio lnir. I'n.Ln ..|

l'"or \v liam limr ( Haiivillr (.- ) thai in ll.niv tlit-T''",''

Si'Cdiid s ici^'ii any licflidldci iiiii.dit iiwc awav jhuI of a-'un-t h. n

his land at will, citlicr wiili liis daii;ilit<r in niaiiiaj.'f,

III- in ri'iniinrration of xTvici', oi tn a H'li)_Mous plarc in

.iliiis(//); and lii- lirirs were l)oiind to warrant (:) j.'ifts

Ml icasoiiaMv inadf (<m. At the same tii'ic a lar"er

iij,'lit of alimation was cnjovi'd ov.t lands wliicli a tnau

liiid iicciuircd \y |iiiii liasc than over tlmsr of which he

had hecoine pos,>essed by inheritarii'e : hut » ven in the

case of j)iirchase(l lands a tenant in fee could not by
alienation entirely disinherit an heir sprung of his (jwn

I'ody, thoiij^di he ini'rht defeat the e.\|)eetation of liis

collateral heirs (/y). The allowiiit; of such i^ifts as the

above forin.s an important step in the jirogress of the

rij,'ht of alienation. For, when lands were ;;iven to a

die.iahter on her niarriaj;e. the dau<iliter and her hiisburid,

or the donees in fivuk'iminiaiir. as they were called, I'mnk-

held the lands ^ranted to them and the heirs of their
"'"""'

tU(( bodies //('( y/(/,y( nil iiKniiirr (if sciiict to the donor
or his heirs (an oath of fealty (r) excepted), until the

('() Tliis may Ix' iiifnii'd ti,.;u

ilir i-xisti'iicf (if niinii-niMs i';ol\

' h.ii'tcrs (if ((111111111:111(111, lidlli liy

iicir iind liinl. 'I'lic liclr. Ii..u"-

ivcr, u>iMlly CDiilliiiis iiltcr the
:.'n.: tdi's dcatli on his mkiossuiii
tn tlic Idrd.thip cri'iiti'd Ijy the
^iiliiiifeu(lati(jn ; and suili a I'lui-

lirniatioii may tio nn iiKirc than
:i form;!! ackniiwh'di.'iiiciil (if the
feudal 111'. Dniilithss in 111,1 iiy

't-'-' the objott (if (.'''ttint.' ihc
I ; ('(infi finji 1 1, ill \vii>: t^i !!s;>,l<t'

; a eift of land mndp bv
' lie ancestor without delivery of

|iii>>c,"inn. Sec M.i.l. I-",iiiii.

Am,'.. .Nds. li'.t- IJd, :.'S.'), Jii;i.

L'!i.-.. lih;. :ii!». II,-,. 41!), Kid. 4i;i.

."dJ. .)L'."i. .,17
; Carliilarv "t lln'

.\libiv (.f liaiii-av. I'.dlU (ti. 1.

!:!.">, i:ilt, 147, l.->l, l:,:); (.lanv.
\n. 1 ; Mraot. fo. 3,S!»a : I'. A M.
Ilist. KiiL'. law. i. ;{L'l :i:.'i,

li. ;!u7 V7., :v2i :jL>8.

(j) l.lll. vii. c. I.

(V) Sec fiiii,. |i|i. 14, lit, .1;!. "il.

(;) See fiii^', ]ip. :ii». 111.

i.'si ', ;!iir,'-- vii "'

C)) ( ;ianv. vii. 1.

(c) .1/i/t, pp. 4s, ,,:;.
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foiirtli ili'i/rcf of cniis^iniiiiiMify from tfif donor was
]iass»>(i ((/) ; and tli.' ".'rantcfs of lands in frankalnioijin

Wfic. as we liavc seen (r). \\,v ever free from cvfrv kind

of fcrn|ioral service. ,S" that in these cases httle or

nothing remained f*"- r. • miv of the grantor. Nor was
the lieir always unu i heif..- o'T 'i ! is ancestor granted
;)art of his land in i -m:, f-n ..rv;, -«. I'or tliough the

siTvices ivserved on 'c ^rjtn 'liiirht in some cases he

a fair e(|uivalent for the jjift of the land, in others the

mai?i con^i.h'ration for tin; ifift was the pavment of

a sum of ready money to the grantor as a tine, and the

services re-erve.l were of little or no value, and onlv
intended to preserve an acknowledgment of the

temiie(/). The curr-nt of decision, however, had t^et

in favour of the right of alienation ; and in Henry tlie

Third's reign, the .son whollv disinherited hy his father's

alienation was denied any remedy at law (//). Hracton,
writing in the sam- r ign, lays down {li) that, in the case
<il a uilt ot land to .1 man and his heirs, the donee ac(iuires

the land hv i/iff. and his heir after him takes it hv
s,u;rss,n)i : hut aci|uires nothing therein l)v the gift

made to his ancestor. In other words, on tlie grant of

a lee simple, the heir takes nothing hv puiTlm.^r (i). a

teiiii e.xtrnded to auv cause of accpiisition of lan<i. hy a

man's own agreement an<l not li\- descent (/,•) ; lie

ohtains only the expectation of inheritanci-, and has no
estate or irUerest in the land (/). And this remains law

('/) l.l:in\. Ml. is ; l!lM< I. I,,,

-I : I. III. -^. 17, l!t, I'll.

(. ) .1"/.. |i. .-.t.

I / )
S,-,- M,i,|,,\, Form. .\iii;|,,

.\..-. -Vtll, :!ii(i, .-{di' ;{(i,-,. :{||_

:il.',:ii:!. :;i7,.ijn :iL':{, :{i'ii, :ij7,

.'ijii. :{:iii. :i:!i. imi. itis, 472, 47:!.

'•W. .".|S: Itni. Iliind. ii. :ft;i

:!iHi. i,.- I., ihr tcimrc ..r ,111,1 tid,.

tcp li,iii-i-- 111 i .iniliiuliji-.

(") Hia.toii . Nut.' I'„...k, ra-.'

lo.-)(.

(/') I'... 17a.

(.) Kl.l.i, I,.. I.s.-,
; I'.iiitMii.liv.

-'. ,li. .-,. .< I.

(/.) I.itt s. IJ: Cc. Litt. IS h.

(/) I'lli. ^. 4 Hi. .\ii h.'ii -

.\|i.'.ianc V 1-. Iillt a *//.(;, y/n.«v,.

/'lilt;/ nut .i-ML'iialil.- ,it law ; l.il.

K.'iiymi. <'.-l., ./(,//(., \. /,',„. :j

T. li. SS. \Ki: (nil. lull \. I.iiiih-

fiin. :( .\l.r tili7 ; All, .11, 1 \.

Hull:, I. iSlMi, i> Cli. ;!(;.), ]5,,,

an h.'ii' may maki' a cuntraci
.li'iiliiiL' with liis .xp.'ctaiKv, aihl
may in .'.juity lie ciimpcri.^d t.i

p.Tf.irin tlie cDnt tact s|ifcitiiiill\ ,

if mad.' f.ir valiialili- .'.msiilcrii-

tinii Kc,. /,„-/. p. SO)
: an. I sndi a

I jj 0- ^
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to this (lay. So that ever since liracton'-; time, a i:ift

to 11 man and his iicivs ncncrallv lias cnalili'd the f,'ianti-f

either entirely to defeat tlie expei lat ion of liis lieir })y

an ahsoliite conveyance in his lifetime, or to jji-ejndice

his heir's enjoyment of the (h'sci^KJed lands hv ol)li^'inL;

him to sali>fv any debts, or demands to the vahie of th(>

lands according to the ancestor's disci'etion. For the

verv cii'iiiistance that the land was (_nven to him and
his heirs has enabled him to convey an interest in the

land to last as Ioiil' as his ln'irs continue to exist.

71
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The interest of the lord in the land held hv his tenant

in fee was, it will he rcmend)ered, of two kinds : his ri^rht

to the services reserved to him. and his chance of escheat.

Siihinfeiidation hy his tenant could not deprive him of

his ri^'i-. to the services, which remained a ehar^^e ii|)on

the land into whosesoever hands it mi<.dit come (//().

But the enforcement of such services was rendered more
ditticult hy the division of the lands into various owner-

shij)s (/(). .Vccordiimly we tind it enacted in .Ma^nia

Charta (o) that no free man should izive or sell anv more
of his land than .so as what remained miiiht be sullicieiit

to answer the services he owed to his lord. Subinfeu-

dation, too, deprived the lord of some of the most

\ahiable fruits of tenure; for the wardship and

niarriaue (y>) of infant heirs iieloiiu'ed to t!ie lords of

whom they immediately held their lands. |5ut in spate

III these coilseiplences leiral opinion prollouilC' fa\onr

ol the risjiht '! alieuaijon. ISractim stien !\ main-

tains that a donee of land may alien oxer without doinu

wronir to his lord, and anv consequent loss of ser\ices

i'mirrr >-

ir.'ht c

.1 1 |, ., ,

f

.11 M 1 1.1

M L:ain-s t

As u- "

tfH'ln- .1

-tTVitt ^

nirnt in ('i|Mit V iif t 111' i'\|icrtaiir\';

//-.'•—// \. 'Innir. L' 1". \V. Itt'l ;

H'rtlirndv. Hetherrd, -2 Sim. IS.'!;

/^ Clarl.;. -.r, ('|i. 1). lofl. Iji; CI,.

I'. MS: Taith,/ V. Offirlal
h'.r.itrr, in .A]))). Cii. ,-)L>.'?, ,5J<)

."i3i, M^: H, Limi. wnn. L> rii.

ritr,
: of. 11, /:nr;l,n,n"<i!,. I<)(i:!.

i ' "ii. liiiT,

((h) lliarl. t... L't;:! Ii : Cd. I.itt,

4:{ 11 : I'. A M. lliM. Kn-. Law,
i. 2\r, L'17.

(n.) St 1{i;,,I. f... l.-)tia, L'lTa.

(<0 L'ihI Cliarlcr ..f Hniry 111.

c. ;jiJ ; »0f Biactiiir.s Xole Hnnk,
rase I-MS: V. & M. Hi^t Kng,
!.,-',v. ;, :!i:i.

I ;.| . I - /' IS. .C'
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As rpffards

the riL'l.t

of esclieat.

i»i" <f)Ri'()RK.\i, iikhi:iiitami:nt«.

by tli(> latter hut (Idinimtti si)ic injuria [ij). Tic also

lays down {r) • at a tenant niav absolve himself troin liis

fendal ohliffation to his lord hy disposini,' of his whole

tenement to another in fee to hold of his lord, and that

whetJier his hml will or no. The tenant could not.

however, make a jirant of /w/Y of his land to ht; holden

of his lord without his lord's consent : for the services

reserved on any crant were (onsidered as entire and
indivisihie in their nature (>). Without his |i)rd"s con-

sent the tenant could alien part of his land l)v suhinieu-

dation onlv. The last stej) in the pro^'icss of alienation

was the infrinjjenient of the lord's ritrht of esclieat. If a

tenant in fee crranted his land by w.iy of sul)infeu(lati .n

to another and his heirs, the i,nantor"s lord could ]ia\-e

no chance of escheat, so lonn as the irrantor had heirs

to warrant his jrift (/). i'.ut it appears that at first a

tenant, who had no heiis. could not alien so as to bar

his lord's cl.iim to have the lands after liis death as an
escheat {ii). As the advantaires of a free j)ower of

disposition became apparent, a new form of j^rant was
introduced with tlie object of I)estowinir the power of

alieiiatiim. notwitlistandini; want of heirs of the donee.

The lamls were j.'iveti. not mcrelv to the tenant and
his heirs, but to him and his lieirs. nr in n-/i,itiis(ii'nr

//!• hntjlil ,r,s/i In (jiri- or (r'^sif/H tlic Imid. or with (ither

words expressly conferring on the tenant the power
of alienation (.-•). If the tenant under such a gift

(yl tiiai t. In. l,-, 1,. ttKi. L't;:! Ii,

II ^1 crii- cMdcii! that I'ractnii

is h. ic cliinnli-liiriL' a idiiliaiy

npilll'ill. Tlil^ -.Ul.|inrt> tllC ill-

litiiH.- that the l.inls ciiii^rrit

liail hi-iii |iri\ icii-ly ri.M-i.lncil

ii(MCs>aiv to iiialilc' till' liiiant

to make a valiil liift nf hi- iai;'!

{iii'li . ],. Te) ; ami x.. il iv thuuu'hl.
(lui's tlic fad that, if a ;.'iaiit of
land were made in frc witli a
piipliitiition of alirnatiiin.thi' pin-

liibition was loiifidiicii valid in

llrac tnuMirra : fo. ti;. 17. L'ti.'! I,:

<^x) il ainiiai- ilK

Law.SCO 1>. A M. Mot. K
i. ;fi:i. ii. L',-). L't;.

0) Fo. SI ,1.

(-) Cm. Litt. 4:5 a; V. & .M.

Jlist. Kiil:. Law. i.:il4.

(') Hiact. fo. ;!7 I); Klota. f...

I7!i
: Hritt. liv, :.>. oh. 4. ^ l'.

(") lilaot, tn, II I,. IJI,. .'(,,1,

:;!) h, liO a, 11.' 1). l;i4 a. li.HI I,.

.•!i)Oa. 41:2 I.; I'lota. f,.. ITS. I mi.
It'l ; Jiritt. liv. J. (II. ;(, !( ,-,.

oil. 4. ij :.'. oh. (),,;, ,11. 10,^ :i

liv.:{. oh. 4. i;L>.

t aMrii;].!-, uiiioh iioail^' siiocoodod, wore niado

1
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I

assignod his land to another in fee, the latter and his
lieirs had the riylit to hold the land, on fjuiure of the
forniei-"s heirs, a,s tenants of the former's lord, who was
hy his original gift hound to warrant .(uiet possession
to tiie assifjtis as well as the h.'irs of his donee {//). A
power of alienation was thus h.-stowed, which post
pon.-d indefinitely the lord's right of escheat. And
even when lands had hrm given to a tenant and his
heirs ()nly. his power of granting over the land, with
lull liberty of alienation for so h,ng as his heirs should
exist, made it increasingly dilHcult for his lord to s.^cur.'

the henetit of an escheat (:). In addition to this, it

appears that early in the reign of Edward I. a further
encroachment on the lord's interests was sanctioned
hy judicial opinion

: for it seems then to have been
considored that ali.'uation in f<v hy a tenant liolding
i" him and his heirs would deprive the loid of his escheat
on failure of the tenant's heirs («). Th,. barons of the

t., L'ain llir |,„w,T..f ali,.M,.ti.,„ l,y „,ll l,y Uikuvj -rants to t\w "vunU-v
:in.l Ins heirs ,„ In « l„.iiis,„.vcr lie „ui;lit ^.'ivc „r ,/.,•;.-, thi"lan(l-
lin-.. ... til a. ;.S1 ... 4VJ I. ; ... .V M. li.l. Km., i.uv. ,i. 14 J.;"

'

I:;v^VKi!'ta.t. Ii.7
•'' ''• ""' ''^ "'""'"'' ^"" '""'^- '''^"

(-) it .s |,n,l,al,l,. tlmt tl,,. pra,-,,,,. „f ronvvin. |an,is by li„.. k;,,,,u.iUr,! a.lx.TsHy to t „ loni s ,„|,.,v.N. A li.„- was an auivcnVnt .,f

'-.|iil.n.rrns,Mna<l,'l.yl,-avt.,,fll,,M;,,nitl,..tw..,.nllie|,arli,.s,,ri.-mallv
f-a irriunr.' hnt aft, rwanU t„a li.titinus actmn. wIutcI.v the lana> mMur>t,„n w,.n. ackn„wl,.,l,..,| t„ be f be vu-Ui „f „ne of then, ; and itwas ..nro le,l ani.m- the leronls of the Conit. A line was so ealle,!Uranse. I,av,ntr tl,.- eftvl of a ju.l.-nient i„a wmI of n.-bt, tbe hi-be,
|.rm of real action. ,t put an , ,»/. no, only to tbe .natter in dispute.

, ; . f r r
'""": "'"' "" '"^"''- "'"" '''•'<'"" wrote, at

th. time of the tme, but in tl,e re,t;n of Edward 1.. uitbin a year an 1 ada> afterwards. I'arties liavin. riv'f.ts to land, of wbieb tbe'v were no

i;'-';7(r!;"wr'" !T '";'''" '" '" '""'*'' "^ """• "^'"^ '-^ ^^ nnr nn,. an,

t Hk mrt „ I
,0,"!, ' '•' '"' ";""".'" l'"-'-i""- ''"' n,.M.ciai,n on non.'ai,UHir part w.tiMii .Iul" tune unless tliey were uiubr s,,nie ,lisabil)tv

'• -lila,k.( onHn.:!4S.v,/.
: Cruise , mi Fim-s, eh. i.. viii. • .Maithind

(") It is ll„,u-l,f tbat tbis may ,.. 1, t„ bave been .-stablished as

Mat. 18 K,lw. I
.
e 1, an,l from f..,.s ; see t.oxt cbapl-T : aeenlso' •-•.tiinc .vnicii .-ippfarc uv .Mirnjr. Abuses ol the Oominon

llu. preamble of stat. 13 Kdw. I. Law, § 50, & ch. v. sect^S Tv"
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timo of Edward f. mcofdinf^ly, porrciving tliat l)y tho

rontimialsuljiiitViidatioiiH of their tenants, their privileges

as superior lords were being gradually taken away, were

tain to assent to the eoinproniise of the (piestion of

tenants' alienation contained in the before-mentioned

statute of Qn/<i Empfoics (/>). As we have seen, tliis

statute recognised the right of every free tenant in foe

simple to sell his land or ))art tliereof at will . hut

prohibited tlie jiractice of subinfeudation by providing

tliat, on the alienation of land to l)e held in fee simple,

the alienee sliould Iiold the land of the same immediate
lord and by the same services as the alienor held it before.

Tile Act further (irovided that, on the alienation in fee

simple of part of a tenement, the alienee should hold it

of the alienor's lord immediatelv, and sliould be char<;ed

with an amount of service to him jiroportionate to the

extent of his purchase. The statute of (^\il(i, E,>ij)f<„rs

\< still in force. Its elTect has been to secure to every

tenant in fee the right to substitute another in tiis place.

as to till- whole or ])-irt of his land, to hold as hjng as

the new tenant's heirs niay last, independently of the

existence of any heirs of the former tenant: and that

whether the land were originally given to the former

ten, lilt and his heirs only, or to him. his heirs and

a-sigiis (r). Tlii> >tatiite did not extend to those who
hi'Id (if the king as tenants i,i nipi/,\ who wen- ke])t in

restraint fur -omc time longer (*/). Free liliertv of

alienation wa<. liowe\er, subseipientlv ac(piired In

may nntc tliat it was M-ttlt'd in

iiliu tnii^ t mil' I liat if a ti-iiaiit'^

heirs failed l)y his attaiudi'i' fi.r

felony, his alienatii ii\ in fee hefuie

eiimMuttin^ the felmiy cnnld nut
be avoided either bv his lord or
by the kint; ; Braet" fu. S.i. M b.

:iii. i:{(> a ; see also Th'ma-i nj

W'lillnnd .- ^•',,„. Kot. I'arl. i. tiO.

v. ii M. Hist, ?;nL'. Uw, ii. 14.

(h) IS Kdw. I.e. 1 : anti,]t. JO:

I'. A- M. Ili>t. Kni.'. l,.iw. 1, .-its

A- II. (2).

i') .\ii|iar<>ntly the Act wa<
not iiniiiediately unilerstood to

have thi.s eflfect ; tiec Fleta, fo.

IS!», I'll ; Britt. liv. 2. eh. 3, § ,"i,

eh. 4, !i
>, oh. tl, § 1, ch. 10, § 3:

both (if which treatises aro of the

time (if Kdw. I. and mention the

s-atute. IJiit eventually the law

was so settled ; see Lift. 38. 1, 465.

• il) As to thi~. -ee r. A M.
lli-t. Kill.'. Law. I. aiii - :!-.'(i.

i
*£
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thorn (r) aii.l tlw rifil.t of disposing of an ostatc iu fco
siMi[)lo l)y act i„/n- /vVo.s is now fh,. mi.li->|Mitr(| privil. ;,'.'

of every tenant of siicli an estate.

As a tenant in fee simple niay ali.'nate l,is wliolo iv„,i,i
estate, so lie may dispose of any j)art of ii

. ''"us 1„. 'li'"aii(.M l>v

may freely jrrant to others ..states for lif,. or in tail,
grip leases of his lands for any nuniher of years, an.l"

char-., on tli.ri fh,. payment of anv sum of mone'v I.y
way of mortf^at;,. or otlieruise : and everv swell partiid
aliHiation will hold jrood apiinst his heir and his lord,
as w.>ll as the irrant of his whole estate. The nature of
the interests s(, created will be ...xj.laine.l in subsequent
clia[)ter.s.

tenant in fee.

!

I
I

t
The ])ower of aiieniitin^ lands hv will \vas not

-enondiv obtained till a much later date than that of the
statute of Q>na Entptores. It has I)eon mentioned that
treehol.ls were m.t devisable hv will at c.Mnmon law (/).
in conse,iuence of the rule laid down after th.' establish-
ment of the law of feudal tenure, that deliverv of pos-
session i,i th.> tenant's lifetitne was necessary to complete
;inv -itt of a free holdin- of lan<l (g). hi certain places
however, fr.'chold lands were devisable bv will bv virtue
"t a special custom. Thus tena.-s in fee simple of
uMvelkmd lands (/,). and of 1:,,h1s h,.ld i,, bureau,. (/)
ii> tli«' ('ity of Kon.hm. and s.une other ancient 'citie.
^"h1 borou-hs, enjoyed the privih-e oi devising th.'ir
Inids (/•). r„ p,,„.,.ss of time a m iho.i of devisin-

_^

.;)«.-„„„ pp. 40, „.,;,, 4., .,,„,,„,.» «,.,-.. pn...i.„,, „

,"'";•',• It i>l'P«''>''-- MiMintiuniML' their ineie,,!li-.M'ViT. that l,et,„e the X„rnmn enst.ims '
'"

' "inpie>t it was lawful in Kw- i„\ (a.„, vW i
- i,

l-l t.' 'lispose of huuls In- Jt^T^no,-"' ^"""' '
'• It. see Ketnblo, (\nivx U) An.lc. p. U.M.M„a„.„s ntr.,,. vol. i. pp. ,/.ni,,ut' f.,. 4!. a -T- a^",. eo,.; P. * M. H,>t. Enj: 4(p!I I,, 4lo- L.tt sx JT Hi-l

'} '"-'f !"• pia.er. where '
"""

lands were devisable after the
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Convovanro |;,,„]^ |,y ^y\]\

np|iiji]itt'i|

by

Wii-* rnvcrtly ii(l()])to(l liv iin'nns (if oon-

vcyiiiiccs to other |);ii(it's, /o .>ii</i Uses iis the ])(>rs()n

(oMVcviiiL; ^lioiilil :i]i|>oiiit liy liis will (/). This iiidirt'ct

iiiiidc of drvisini,' lands \v,i> iiitciitioiiMlly icstniincd

>Ii('tMtioii ol a statutr, pissed in the icijiu ofl.v th

ilfMsal.l.- I,y

statlllr.

Kinii Ijeniy VFIf. {in) iind known hv the luinie of the

Statute of I'ses. to which \M' shall hereafter have occaslc/u

to make fre(|uent reference, liut only live years after

the |) issin;j; of this statute, lands were e.\)>ressl\' rendered

devisable liv will. This L^reat < han^c in the law was

elYected l.v statutes of the IJiind and .Uth of Henry

Vlir. (/(). which eni))owere(i tenants in fee sinijilc to

devise all their lands holden in socai^e. hut two-thirds

oidy of those holden liy kni^^hts" .>:'rvice. So that

it was not until the year Hij."). when all military tenures

were turned into socan(. („), jhat the liiiht of devisinu

freeholds liy will hecame com)>lete and universal.

At lU'esent. (>very tenant in fee simjde fuilv enjovs the

ritrht of alienatin;; liis lands hy will under the Wills

Act. ls;57 (/(). As we have seen (y). un(ier the Land
Transfer Act. 1S<»7 (/•). fee siniph' estates devis(>d hy

will now vest in the testator's e.vecutors or administrator

in the first instance, and may ho sold by them or him to

satisfy the testator's debts or t(>stamentarv or adminis-

tiation ex])ens(>s ; but subject to this, the devisee

retains the lieneficial interest tlierein. am' uav require

the same to he convesfd to him.

1! '

i^

'l-^

IJIackstone's e.\])lanation of an c>state in foe sini])le

is that a tenant in fee siin])le liolds to him and his lieirs

for ever, ueneraliy. absolutely and ,>im])ly. without

mentioriin;i: v/ml heirs, but roferring that to his own
])leasure. or the (lis])osition of tlio law (.s). But the

(/) IVik. ». r.L'S. ,.;{;. (/,) Stat. 7 Will. I\'. ami 1 Vict.
(///) Stat. -2' lli'fi. \'ill. c. Id. c. L'ti. s. ;i.

(/() Stats. :{L' }|CM. VIII. c. I
; {,/) Aiitr, p. 29.

:U & ;ir> Ilcn. \1II. r. r,-. C,.. (,) .Stat. tie tS.- Ul Vict. c. (M.
1/itt. M! K r. M). Parti.

('>} .l/-^, p. ,"m. (.<;) 2 Blark. Cnmm. in|. ,«;cc.
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op AN KSTATI-: IN' vr.F. SIMPLK.

idoa of noMiiMMtin^ ;.„ I,..ir to s,,,,.,...,! t., tl,,- iMlHTit.,,,-,-
lias,,., plan. ,nf|„. K„-lisl, |.u. Im.u.v.m- i, ,ni.^l,t |,mv<-
"l<t;.i„<..l ,„ il„. l{o,n.„ .l,i,is,„„,|,.,H.... Tl,.. I„.ir i.
always a,,,,oi„t,.,l l.v the l.w. tl,.. „„xi,„ |,„i,,r Soh>.
I)n>s hwmlrn, jarrrr ,n,lrsl. ,„n, hnnn> (,) : ,,,.1 all ..fl,,.,'

persons. wl„„„ „ t,.„a„t i„ f,.,. .i,„p|.. ,nav p|,.,s,. t

apimuit as l„s >u..,...sso,s. .„ „„t his hrirs i.„t his ass.,,.
I h,.s. a p,„vhas,M- f,,„n |,i,„ i„ his iih-ti,,,... a,,.! a .h-.-is,.,
"".!.",• h,s w,||. a,-,, alik.. .,,vx./„. i„ I,,,. ,|ai,„i„. i„ „,,,„,
s.t:.„, t„. a,„| ,„ ..x,.|„si..„ .,( th,. h,lr who w.,u|,l „th.Mwis.
have iicc.ijii,. ciititl.'.l (u).

77

o

MM"
In- I

A.,,

iMir i>

.iiiti'fl

.Il.'fal p!lWfl' K\rr|,li,i,i

to riL'll, nf

1 h.'i.' a,-., cci-tai,, .'X.-rptiiMis f,, tin
of .lispo.siti.,,1 ji.nv i,ui,l,.,it t.. tl,.. ..w„,.iship .<f laiHl. 'V/'^".'""
.NwiR. of these arise l,„,n th.- pe,s..,ial iiieapaeitv of
the tenant. a„ nistane.. .,f which has he..,, notiee.l i„
the ease of an infant, or pels..,, uiujer tl,.- a-e of twentv-
"<i«' years (.). As the ,ae,.l..,„s „f ,.ve,v estate "i„
I'HkI may he alf,-,-te,l l.v tin- pe,.„„al ineaj.aeitv .,[

th.' tenant, the ni.-.lificath.ns ,na,h. tli..,vl.v will h,.
exj.laine,i ,n a s,il,seqii..|it ],a,t of th.- I.....I-. In the
'.H-antnn... all that is sai.l n.sp,.,.t,„o a t,-nant ..f lan.l
whatever his estate, inii.st I,,- „n,|,.rst..,Ki as a),,,lvino t..

""' o.d.na.v En.olishn.an ..f f„|| a-.- a„,l s..„n,l' „,h„l
Othe, exeej.tions t.. the p..wer ..f aii.-natin- land ans,.
Hi resp..et ..f tl,.. „l,j,..is for wjneli th.- .l,sp.,sitio,i i.
>"a<le. Thus the alienati..n ..f land t., ..r for the I.eneti, Al,,.,,.,,,,,,

ol a eoip.„.ation
(/y) into niortmain {:). otherwise than

""" "'"f^-

'u,iler the authority of a n.yal li^.-nce. or a .statute i.

""""'

' <ause of forfeitnie t.. the l..,,l of the f.-e : or if I,,,

fail to enter within a ye.,,', t., hi. supe,i,.r lord : and
11' liefanlt of «-ntrv thereon

'"'Hcvcr. ;! HI,,,.],, c,,,,,,,,. ^.24.
"iiri>. the .'..iicd a.-cuiiit, is
lilVfll.

(t) 1 l{(TVcs Flis, Km>.'. I.aw.
IW; Co. Litt. 191 .-..n. (1). vi. :).

(_") Hoijan V. .lack-xoii: Cowp.
'*"'J

j Co. Lill. ii»i a, II. (1), VI.

oy any nic-sne loid, t.. th.-

(
' ) A)iti . p. 111..

(//) A Corpora 1 10], is an an,. (
'orpoiatioii.

tinai pri-M.ii cnjoyiiiL' l.v licti.ai
ot law the ca parity „f' lioliiin-
pr(iprrt_\, and iiMriiortal cxisi-
.iicc : .si'i' )io.,7, ch. >.;;.

(;) Sfi- (iHte, 1.. ,-),!, n. (in)
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riioit iiiaiii.

(Vown (a). Tho penalty of forfoituro was ori^nnallv

im])()S('(l (HI till- alienation ot Luul into moittnain in

order to ])revent the j;ilt o| land to religious honses,

s were (l(|)ii\e(lulic-ehv t'le ki:m and the othi-r lord

.1' tl

f<

le f-ervii't's and

^rlv

fruit- ot tenure And It \va,-

orniorly necessary, in order to eonv(>y land into mort-

main without ineurriiij,' forleitun". to have the licence

not only of the Crown hut also of the lord of the fee

and every other mi-~ne lord (r). Hut in modern times

tile rights of mesne lords having liecome com])aratively

tritli!ig {(/). the licence of the Crown idone has heen

rendered \>y Parliament sufficient for the ))ur])ose (r).

So that at the ])resent day. if a corpomtion lie autllO-

roval licence or hv statute, itrised to hold lands hv

will he no caus(> of forfeiture to convi ands to it.

Aliriiiitiiiri

of land f..r

ilianti

Again, the alienation of lands for charitahle jjurposes

1,']'^,' in placed under severe restrictions, which were first

liil])osed hy an Act of (ieorge FI. coniiiionu' ca lied th<

-Mortmain .\ct (/). and now re].e,iled and re])laced by

the Mortmain and Charitihle TsesAct. l.SH,S(y). Cnder
this .\ct. evcrv assurance of aiiv hereditaments, of anv
tenure {/'). for anv chaiitilile us<': is vold unless

made in accordance with the re([uiremeiits of the Act (k).

r 1? I

!

i|iiii'(-

its f,,r ilie

(I/) Stat. :>[ A-

I. ri'placiiij.' 7 1

Vict.

V. I. St

.Viiv

.Afi of (; 11.

ClltlT Witlliu

I,-

Idlll lllll~t

,,f land to iuoiith> after hi-, inf( liiii's iii;|it

oliaiitv. of cntiy lias I'xpiiiMl,

(h) f^t'c iinh, p. .")4.

(.) -2 Hlaik. Cniniii. Jli!! : Sh,].
font on .\Iuitinaiii, .!."),

{(i) Src iiiiti, pp. ."ill. ."iS. Ii."i,

(• ) Stat, ."il ,V ."..' \ irl. r. C'.
s. :.', ri'plai in;.' stat. 7 A s Will
111. c. :!7.

(
/) Stat. !l Cfo. II. ,.. ;i(i.

, (VI Stat. .")l ,v ."ij \irt. r. 4J.
.-ri- >. I;i aihl .silicdiiic ; .see al>ii

stai
.

'.'ii ,V 27 \ut. c. liMi.

(//; .^r- St it. oi \ r>r> xui.
v. 7;i, s. :i.

/. , *s../. / 1 ,; ^f ... t •
.

(/) *'l'lir assiiranc-r iniisl lir

(i.) Iiy deed (ii.l cxiH-iit^d

licforr at I

(iii.) tvvcKt

I'asi tvv.

I.cforc tl ic assiirii'

witnc'ssis,

s at least

death, and
(iv.) ciirulled 111 the central
Mi if tl le Supreme Court
within six. months after e.xecii-

1 ion ; and (v.) iniist he made to

tal<i eltect In posse.s.sion iinme-
dnlely for the charitiihle use

intended; and (vi.) must, a.s a
rule, he without any provision
for the henelit of tile assurer or

Ills successors, (.'ondition (iii.)

is not imjiosed on sales of laiui

to a charity for full v<iliie.

Assurances of piTsonal estate to

,
^

, I'v '.iid vul 111 llic jii;rcr;a.~c uf
42 Ch. 1). :ilL\ .1. cidcil on the land for a charity are subject
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Thrs.. pr..I,il.i,..l tl,.. ,in l.v..;/Mu.,,„u.i,v.,f.„v„
,

\^^ :••'•• - .' .Hi... uHhn, .„„. v,.„. „,.„ fh,.
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iiSf

pmrh.l.s.Ts. It u;is ||,.1,| til If rulu.t
I""" In, riv

n> -t..„. m 1 ,.,is. t..„..,„,.nts. .„ .,,1,..,. Ii,.n.di,,„,,,„.
>", ..J

am clause ot,vvoc.;.t„.n.t,l.. will ..1,1,., .,,„„„, ^^.,,,

void as against s,.l.s...ju.,,t p„,vhas..,s
other vaiual.le coiisiileratiun

(„).

to .similar restrictions; l„ii „„„
it [ttTsoiially 1)0 ilin-ctcd 1.. I,,,

bo lai.l ,mt by will, ,l .sl,a|| |„.

liflilfi)rtlicL.tn(.|itoftlio(;lKiritv
as though there l,a,l heei, n„
ilirertion to hiiv hind with it

lor IlKUKiv (If

-!' (- 10); Sh.lfonl on .\1,„,.

oiilrx to Matiiirs. .\I,,rli,min, -

fSeestats.-.I * o:}'Victrc. 7''\ i- f , '^i'

'" !'"' ''""^ '>ailec nf huiTl
., ,.„ -r . '" S.Irs for s,.|„„,|,, .,,, ^,,„^_

' '^ '.^"'- ' •*•<• s^ 1', iO, Ki:

•'K\:.w\iet ,. T.i. When hiii.i
has been aliciHiv (h'Voteil to
Hiantable i.iii-poses. the convev.
ariee thereof t.. other trustee, ;„
t.. another eharitv (hies not fall
within the iMirview of the \hirl

'• -t: l-.V- hi \„,.e. -Jli. f,„-
j-n.'s for literary. ..i,,,,;,,, „„,

He.iv. 4(i(l. By Stat. :j;{ ,v M
\iet. e. ;u. the investment on
|"';';:-'a;:e of lan,l of any n.oney
Ill-Id by any eorjiorati(jii ,„• tms.
•"I- f"rany pnblie or eharitahh.
iMirpose IS exeiniited fro,,, t|,o
'-iiditKins of the Mortmain Vet
•liiil also from any f,)rfeiture for
al,e„ationoflan,|,nt,,mort,„ain

(/) Stat. .-,4 .V ,V. Viet. e. T.V

'••
; Hf lluinr. 18!).-.. I fl, (...)

'"'; ^'^ -^tai^. 51 & 52 v.;;.
c-J.', I'art IJI.; 54 & o:, Vi,t.

.-'K'l'lllls ,|,„| ,,1,,^..

.ronnds.Ma,.-V,e,,,..,7
,;,,

;"•;> hT l.laees nf wn,,h,|, ,„

\- »' A- -ii; \„.K ,. .,| .

'

iweii,,H,sfn,.,i,„„,„,|„„;,|:,^^,,,

Stat. ,j.i A .-,-( \„t. ,. 1,;

<") ^t''t. J7 K|„. ,. 4. ,„.,,i,.
i"'n'f'tNal hv.-IDKIi/, ,. is , •;, .

see:;i)art\..v|..,„;.;^
^,j;„,,;

I his <"nM,-,lelio|i ,,f ,1,,.

•'I'l'liei! I,, vnh,,,,;,,.,-
-\etwas„ota,,,,he,i,„,„|„;„

^"'"">"'""-'"aehamv; li„

W'

'. »

f ifi,

;

'^

f,

'
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j:

ill

porty iis ii fn-i' j^ift is cnlli'il n vnhititiirv nuivcviui

wliilr" ii cinnovMiici' <>r ii ])n(iiii<i' i-^ Mil I tn 1 II' mil Ii- f. tr

siilcrilii'ii.

row- \,i ill.ll>l.(' iiiiisiiltTiil mil. \\licii siiiiii't hiii^ IS t'Xiicti'il III

ri'tiini fur it : iinl in'ri'ssmiK- tin' ])M\iiit'iit nf iiioiii'\'.

Imt iiiiytliiiig wiiicii is a Iniidrii mi tlir pnity acci'iitini.'

till' ciitiN ('\iiiii(' or ])niiiiis('. ami mi wliirli tin' utlirr

M'ts a \aliii' (ji). 'fill' I'tVi'rl III' tliis cmistnictimi of tlif

statute , Kli/.aiii'tli was tliat aiix' pi'ismi wlni iiiailn a

voiuiitais' si'ttli'iiii'iit ol laiidcil |iin|»rrt\-. r\i'ii mi lii>

own cliililri'ii. !iii;;lit aftiTwani^ sril tin' >aiiir |iiii]irrt s'

to any jiurcliasi-r : ami tin' ]mirlias('r. i'\cii tlioii;,'li lir

had lull iiotiiT of till' M'ttli'iin'iit, coiilil hold tin' lands

without dan;;i'r of intriiu|)tioii frmii tlir jn'i'smis mi

whom tlii'V had lii'i'ii jiii'v imisly M'ttli'd {({). If, how-

ever, the settli'iiii'iit wen- foiindi'd on any valualile

consideration, such :is that of an intendi'd inairia;,'e. it

could not lie defeated (r). .\iid if one to whom land

had been \dliiiitaiily conNeved. cmixeyed the same tu

anotliei- for \aliie. the latter roiild not lie ile|iiivi'd ot

his ri^lit to the land hy sulisei[uent ]iur(liasi'rs frmn

the maker of the \iiluntary lomeyaiice (s). jJut the

judieial intei|)ri't itimi of this statute with resjiect tu

voluutarv cmixeyaiices was reiiio\eil liy an Act of ]«[)'>.

since the passing' of which im \oliintary conveyance nl

land^. made htitid Jidr and without any fr.iudu'ent

intent, can lie defeated hy reison of any siil)sei|ueiit

Coini \anr( - pi'rcliase for \alue (/). \'iiluiit;iry cmueyances. and aKo

cmi\e\'aiices tendinji to deframl creditors, though made

for value, are lialile to liecome void as a^'ainst creditors.

as will lie explained in treating' of creditors" riu'lits ('/).

N'liliiiaarv

(•(iiivcyaii.c^

no InllL'fl' >i>

Vliiclillill'.

viiiil a-

ai;!iiii-t

crrilitiir

where jiay-

(jj) Ser liiiliuis 111! tlie Cniii-

mon 1ji«. 2.-.:t. L'liT :;7I, Js!l

J!I7; 2 Dart. \'. .V 1'. !)l:t -'/.. Till

nl. ; \Vm~. I'.r^. I'lop. ISli, ITtli

fi;.

(7) / /./•.( \ .
/;.?--. /. I 'ni. Kli/.

44 t. :i \U\K s:! .1 ; Su.'. \'. A- I*.

.•h. :.•-'. >. I ; Su;;. I'.iw. ch. 14.

.-.1 /../;;.'.- .- !'::;!:::. i'v:\ .!;'.(*.

1,)8; !Jug. I'ow. til. 14.

(<) I'liid'ji r-i V. I,iiiii//iiiiii. 1

Sill. liCi; Sii^'. \ . A- I'. 71i», Tl'ii;

:.' J)ait. V. A- I'. !)JS. 7th ed.

10 .'^tat. .">() A- 57 \'jrt. r. L'l.

passed U'lKh .lime. IS',):!, and
saviiif.' previdus aviiidames of

VDJuiitary conveyances under tin'

rule in question.
iv) f>::.-it. cM. \\. *!f :\ Vii!:::;

tarv convovaiire be not made

»



OP A.N KSTATK IN H:i: n|Mi.|,|.;.
!^l

T..na„t ,„ f.v si.npl,. |,as t|„. nVht „f /Wr ,M,i„v- Vn „j„v
IM.'Mt (r) f„ til., full.'st ,.xl,.Ml ulurl, is .•nMsist..„t with

"""' ''>'

'

tlH.s..,.unty .,f his „..i,^^hl,n,„s- ,„.;sM,:s .„,| ,„,.,,.,tv (,/) -''l'-''

'"
'"'

rhus h." Muy ,.,,,.,1 iui.l w„rk niin.s (:), ,|,m,,v stn„..
•lij; fnr -mvcl, ,,|„M-h up .ui(i..i,t mmm.Imw |,u„| , ut"

'""''"''• 1"'" ''"^^•» l"iil<lings, „M.I ;;..„..n,|lv .•..,„. nit
what wast.' he will(,0; h- ...ay uls,.

'

niltivat..
h.s laii.lsas h.. lik.-s (/,), or ..mvImmI.I over them at his

iiislriinii'iits iiiiiy, ii>, ;i ml,., |„-

till- !;iillitri( iinili'i a viiliiiitaiv

' iitivfyiiiicc iiiiiMc'ili.ilcIv iijin'ri

'lie iimkiiij,' lli.-iv.if, aii.r tlicricr-

I'.nviml rctaiiii'cl to i| jii,,,.

(Ai'liisioti (]f til,, ^-raritni- (ir ,,f

.uiy liciiclit III hiiM liy idiitnict
"I iitlii'|-wi~c, 111- if a' vciliinlurv
rnnvfvaiiLi' reserve ii life interest
la- power •>( reviMuthm |,, the
Uraiitor, esliite <liilv will ^,^^

jiiiyable at his death" in res|,e<t
"f the priijierty cnnveveil ; see
-tat. .>" & .")H \'iet, e. .f'.l, ss. I, 2
(1 e), aineiideil l,y |li l.;,|„. \||"

)!• (I), which slll)stltllte.l

leeciveil in •\ nli'in e . n |iayiiiiiil
"f ''" pi.i(,er diitv anil the
appmnled |Mnallv; se,. ,t,,t
•")4 A .V) \iet. e. ;(!(. .,

|
j .

-

ri'pl.unii,' Xi \ -.n \|,t. ,

.'

iit]
-*• I"' 17. and IT ,V Is \ „ i

e. IJ.-.. ss. lis. JO: /,., ,..,,/.,„,;/,.

tl"li/ji,l<l.. 1.1,1., |!».M), I cli. J7,-| •

/'""// V. /••,«,//. 11(14, |. ,-{
(') I"'. . p. J.

(V) Hiai't. 1>.'I a.-- j.ieitiin, est
miiiinipie faci'iv ni sii,, ,,,„„|
daniniiin injiiriusiini imn e\eniel
vicinii :

' see (
'

>lin.e seats f,,r twelve nu.nths. J„,-d v. /'„7./,.v. H!).",, 1 C, |r.ivc.-pt a,s to e(,iivevanees made \ (• .-,«7 . //,„/„„,. , ,,

I'-f- '.'"• ^"'j'' :Mini. s. or :.;•
•;'

;,'v: «;.- 'k 'm ;rfyr pubh.: or ehantal.l,. purposes. 'l ., a.tirtn.d MK.S 1 KU :V '7
•'

[.''S; .l.-'..v. . !/,/„,, li,|4..\.C. |,H!.. I K IS .Tit
.•I.')

;
//On/, eh. X.

*\<)hiiitary eoiivevaiiees e ce-
'
iited on or after the I'iltli .\pril.

(:) Kveept L;,,|d and siKi-r K..val
iiunes, wlueh helon.; to th- .Mines.

I,,,,, , ... , - r <'rown; T/i, Cas, ,,f Miii,^ I ..IH... an. (with a few exeeptions, |.|owd. :t|... .m • 1 lJ|.,;.i- *'^'^"''P- •">

H-r,eaMe with the like stamp Comm. -.. ^ .,... v. ../lli^^t'
^•''""-•>-

•liit> .isifthey weree,mveyan,M.s |S!)|,1 Ch.W.'. .See „«^ „„ •,
'""^ '.^''"< ''

-

>n sale, with tlie snl.,stitntion of :!,-,

<< """
.
\>l<. .U.

!lie value of the property eon- \w stat, 8 \- il Ceo V <• o- Ceiiin,,

fi 'i:::,;;;;;;;r;i;.v;t ;:,!;,s';:::i;: tts,s3
'•-'"

:: ;:",:rK ;s:^ nr'ri: e;:;;;; ;:,m;-,- :L
u;;:.pjZ';:::2L^:i:- ,.,:;;;,-;-'--«- ^

•"-^.
tlKit date were eharu,.al,h. with (ft) ]iy ".'t^u. 7 ,t S .:,.„ V >itatntory
i stamp duty of lO.v. only, stat.
•'14 * ."),") X'iet.

C*) Ky Stat. 7 & S (;,.,,. V.
«

.
4(i. I'art IV., s. !l, amend.d bv 1"'"''" ''

i^r^Sched "^t'lwi
"

V
""' «*"•-• v.c.;).Cth;:ii,:;rdo^-f'-<'"i

: ; & 'U vie
' r ''

^^'.'/"^""J
AKrieultur,. and Fisheries i.s now l'",'!."''

.

S,h*i.7 pnl; ;.;!" :; '•4!!:' <'"11"'«"'-1 t,, ...foree the proper
^'j^^'^f' • • ?(- :-titr T-.-'i T!. .T-. . .f t ...I .( .1 ••' 'Tift.

^taMif)ed nr
iii-!iiiiiients III

W.R.P,

insiiftieientIystani|Hvl

IV not, e .XCCJit ill eiillivated

-iiuivatiwii ill \ ml, il III ill,

'I'inion the laml is not beinf; t ''"^tampi d
aet'onlinj; to the rules iiisti umonts
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OK COKroRKAl, HKKiailTAMKNT.S.

liItMsuro (r). Milt In- must rmt do .uiythin}^ upon his

own IhikI ulii( li is ;i imis;iii(<' to his iici^lil)ours ; as

carrvin;; on iiiiv o<iiij)atioti which i'i\(lan;;<'rs their

lives or health, injures their j)ro])ert\. or uiireasonalih-

iiifi'rf •••es with their comfort ((/). Ami if he hriii^^s on

to hi- land any substance. Mich as water, or filth, wliiili

is not liiitiirally there, he must isee|i it in at his own
])eril (« ). .\> Ue ^hall see hereafter, the free enjovilient

of a tenant in fee may lie curtailed liv the a;;reement

ot him>elf or his |iredece>>or<
;
as in the case of land

suf>jected III rij^hts of way. riL;lit.N of common, or

icstiictions in ei|uity as to its use.

liivniiiiitary

.tlii'iiatioii

lit litlnlH.

.\ccordiiij4- to modem law, there is ;;enerallv in-

cident to ownei-lii]i. not only the ri^lit of fiee dis-

jiosition, liut also the lialiility to what mav he called

involunt.iry alienation of the thinj^ owned at the

instance of the owner's creditors. And the land> of

;i tenant in fee >im]ile are now lialile to lie taken to

sati-^fy his delits ot e\eiy kind, not onl\' fr<im his own
hands in his lifetime, iiut aKo from the hands of those

entitled after his death, and even, as we shall see,

from the hands of purchasers fi'om him. The lialiilitv

ot t.'o..il liu-l)aii(liv,orf(irtlic|nir- Si-tmi r.ii Jiiilt'riirnt^, 5'J'J--tkl5.
|i.,-.r ..( aii-iriiMiii; ill tin- iiutiuiial Ttlicil, ; U •lod v. Coi'irit^ Curfm.
iiitcivvi the pnidiutioii of focil. iHll, I'Cli, 47,
till- iiiuilc iif 'iltivatuiL' llic land (i ) h'l/ldiiiU v, Fhlrliir, I,. \\.

"I till- iiM- I., ulmli It 1, liriliL' :i II, I.,':!:Hl; HnUfird V. '/',i„li,i-

|iin >ll(.ll|il l.r lIlUML'Cil^ "OH. J!) Cll. I). 11.-); .\ tit 1,1,1 fll

(.) ,S|.c';/(^, p. ii7. Tiic free- Tiltp/ion, Co. v, HiUrr, \HU.i. 2
ti..ii nf lieu lniiMiML'^ in Ldiiddii Cll. lS(i; /Vw/rr v. Hinhliiiijltin

.ui'l iitliir l(,wii-, ,'uiil alsd ill Irhun C'oiiicil. liMMi. 1 K. IJ,

many ninil ili-ti,' !~. i^, linwcvor, (lt,S ; Wtst v, Hn<Ud Triimwaij<
( 'njlcl by alalia,. ,,r static Co., llMl.s, J K. H. U ; Chann,!
I'.iv ivi;iilatiuii- ; >(! Index tn ( r,,.si El,,lri(itij Siiiiiity C . \.

Matiitrv. MclrM|i.,lis. 1. I'uhiic lli/ilriiiila- /'oiii r Co., lillt, li

lliMJtlr :i, Towii^ 1 (I) ,-))
: Siiiit/i \\. 15. 77:.'; .see I'ontiinj v.

\ .
I l„„lil Ih'tn.l Coincil. \S'.r,. Ximkr.^, \MH, 2 (,) B. 281:

I (^ I!. r,:Vl. (i7.S; ,\..<:. v. and cf. /I'lr/vnT/.^ v. Ao^/iiVih, lyili!

/'.(-v;/,. |<tl:i. 2fii. 444. A. C. 2(i:i. This principle \m>
Id) See ;! HIatk. f'onini. L'lti; been applied to ci\erhani;intr

t'.ai. Al.r. Niii-aiKc; .lover .,n trees; .Smith v. fUddi/, 19(»4, J

T.....,...,^..
]>.... I I. I I- 1.- ft 4.., r . . I , ' ...

Ken on lujunctioiis, < h. 6; 1918, 1 K, B. 772.
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"I' •!" "-tat., in |;,„,1 f„ ,nvnhl„t;,,A ;,li.,,:ifinn ;,fTMn|s
^'llotll.T mst;,,,..,. „t a ,n;,tt..r in u hirl, ,|„. |,,u h;,s Muu
;"^"""'' ^' •'•'•"" MmtMinntv, l,ut „1,„.|, r,,nnuf u..||
'"• ""'"'•^f'""l .M'^nt linn, „, Immuiv. a,„| ,|„.

"xl'InKitiun ol .,v,|,t,„.- M.|„, ,,.„,M-f l.ui.l invnlvs
^' Ion- an.l .nn,,,|,.,,t,..1 Murv. TIh.v ,,„.. tli,.,,.!',.,..

r-M.rv,.,| !,„ M,l,s,.,,,„,,t ,nn.i.l,.i.i,u„. ,„„i,. ..>|..vi;.||v
ptl,..v..n...t ,11 •^t,„.s,a|„n.lf/). I, „„v |„. ,„Hul

"'"""""" ^'' ''"• "i^t.inr i,.,|itur. l-n.in" ,|,..
f-l,,,!,!, ,„

''"'"••""' '" "I '^''^^'"i I.. "n..iuii- ,„. .,,.1 .„,.,. :i::;::r

"''''

;''••-•'-_ i-->^ "- uiiui.. (^,, .,, „ „,,„.,,„„,„,,,,, ,,^,^

';"'''•'" '" 'Inn.u... ...nii.t hiiu: ti,.. r,,.,!,!,,,- |,„,„„.
"" '"-''' •" '"'''I ""• '•"..I - t.k-,.„ ,,ii i„. ,i,,„„ ,;
-f^tH-l out of ,1,.. pn,|,K. ,,,,1 l„.in;, ..n,,l,|.„| ,„„i..,
-fatnt.snl \,H.,n;, tn,,l„:,in,. ^.l^nlTl,,. ,,rn,M.|tv.M.l

I";,'""'"
•"" "' "" I"—"'I- (/). A n,.-.n li.s' 1,,...,,

P'V'""
^' ^"""'' "' "•"- VIII. (/Hir.t uiMitu,,.,;

'

l'''nkm,,t.v,.in,.,.,..lnm<;
tl,.. „., of win.l,. as tl..- r.M.I.,.

" '""'^"'''^' "^^^'"- '^ "'• -unviHi,.,- .,f ,11 , ,,,|„„,-^
l""|-''tv tor Ins ,.n.,|„o,V hniHif. An.l „,.w. wl,,.,, .

';"".;; "'J'"'-'"' '-Mkrupt. ,ll ins ,„-.,,„.rtv l,..,.„n„.s
liviMl,!.. ainon^s, his ,n.,|„.,r,. a,„| ,,,,,, ,, „„,,,. j_^ ^^

|ms.....t..it|,,.,n(»M.
I5.vtl„....,nnn.,nl.nv,,.,ss..ttl..din

~""''"^^'^^''^''''"' " " ^'''nt nith,. lan.l .l.-s,...„,|,,l
'"."""''^

'VM.a!..,luntn.M'')).-x,,n..sK-,.har^,.,|
!„. |„,,. .^,,.1

(/) Si-v j,„.t, ell. X,. ^^ ^ ,.

llllTt'ln. ^ ' '
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84 OF CORPOREAL HEREDITAMENTS.

this liability wis extended by an Act of William and

Mary (o) to a devisee. Also, when testamentary aliena-

tion was permitted (/^), io-i simple estjites were liable

to debts eharned thereon by the tenant's will. But

it was not until the* year \H'^'^ that they were sub-

jected to debts of the deceased tenant made without so

binding; his heir. Since then, however, fee simple

estates, whether devised by will or allowed to descend

to the heir, have i)een liable to the ])ayment of all

their late owner's delits, including,' his ordinary debts

iiicurn'd witlutut sealed writing', which are called simple

(oiitract debts {(/). It may also l)e mentioned here

Crown ilriit*. that sjH'cial ))rivile'.'>s an* accorded to the Crown for

the re<'()very of de!)ts due to it, in the way of seizure of

the debtor's lands.

The ri-'tit and
lial.ility to

alirtiiitioii

inherent in

owner-liijj.

( lift may ijo

eiinlineii to

|M'riii(l nf

pergonal

enjiiyiMiiit.

iSo inherent in ownership is the right of aliena-

tion (/•). tliat it is iriipossible for any owner to be divested

of it. and yet retain the other advantaj^es of properiv.

And in (he same manner the liability of proj)erty to

alienation for debt cannot by any means be <^ot rid

of (.s). So long as any estate in land is in the hands

of any ])ers()ii. so long does his })ower of dis])osition

continue (0, and so |(,ng also continues his liability

to have the estate taken from him to satisfy the demands

of his creditors {ii). And any attempt to annex a

general restriction on alienation to a gift of any pro-

]>erty is void, as being re])ugnant to the gift (.r). It

i;;. howt>ver, ])ossible to confine the duration of a gift

to the ])erio(l to which it can be personally enjoyed bv

4.

IV
4ti

:

{,) Stat. :{ Will. A- Mary,

{/>) -I"''. |i- Tii.

(7) .See stats. :i ,V 4 \Vi

e. 1(14 ; :t-' & :i:i N-t. ,

aiil' . pp. -Ml, ."iS, 7ii.

(r) See diilr, p. 'J.

(s) -2 .lann. Wills, 14S7 sq.,

irytH) xi/.. <)th ed.

(0 Lilt. s. .'((id; (',). Litt.

(m) liriliidiin V. Hohiii'^oii, IS

Ve.s. 42',t, 4;t;t.

(.r) (See 'i Davidson, Prcc. Coiiv.

Kl't -7., :ird ed. ;
-2 .larm. Wills.

14S7 -7., tith ed. : Williams
on Settk^nients, i;U-l.'(ti; Hi

Hiixher, 2() Cli, I). 801 ; He llii.i-

dale, 38 Vh. D. 170; Re Klliiit,

lS!)(i, 2 Cli. .1.-).T; ante, p. 2, ii.
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OF AN ESTATE I\ FEE SIMPLE.

Tims one iiiiiv give JiiiuJ
the j^ivuiteo. inns on.- iimy u,vo Jiiii.J to or „, tn.M
for another until he shall dispose of tho sainc. or shall
become bankrupt, or until some act or event shall
occur which would cause his ])orsonal enjovment
thereof to cease. Personal proi)crty muv be settled in
the same way

(//). And this is fiecjuentlv don(>. In
such cases, if the grantee become i)ankrupt" or atteni])t
to make any dis]).)sition (.f the pro]).Ttv. it will not
vest in the creditor's trustee, or follow' the intended
disiK)sition

;
but the interest which had been ^rjven to

the frrantee will thencefortli entirely ceis(>, in the same
manner as where lands are given "to a person for lift-

his interest terminates at his denth. If, however, n
man attempt to settle his oim ])ro])erty in such a May
that he shall enjoy the same until his" l)ankru])tcy. on
the happening of which his interest therein shall cense,
and the property go over to some other person thaii
the creditors' trustee, the attemi)ted settlement will
in general be void, as against the trustee in his bank-
ruptcy, as a fraud on the bankruptcv laws

; and the
property will vest in the trustee for the b.>nefit of the
creditors in the baiikruptoy (c). But in all other
respects, and as against all other persons than the trustee
and creditors in his bankruptcy, a man mav lawfully
settle his own property, or the income thereof, upon
or in trust for himself until he shall alienate or charge
It <.r any other event shall occur whereon he would,
If absolutely entitled, be deprived of the enjovment
tiiereof. and so that in any such event it shall go over

(//) I.wkyrr V. SavfKjr, 2 Sir.
1»W

; A> parte Jiintoii, 14 \'cs
«'«; Kay, J., fir Ihi.jdnh, ;)8
< h. I). 17(i, 180, 181 : :< |)avi,|.
s'lii. I'rrr. Cdnv. 1 lu .sv/., ;tr,l ,..|

2 larni. Wills, lr,or) sq., (itl, ,.(]. '

"

(;) Hujinbnlhnm v. ili.hn,'. |!l

\ ^. S8
; Whilmiirr v. Mawv '

I;V18 1 Vh. .W, ; Jtr liHnmu.h..
towlfr, 1916, 2 Ch. 251. Hut ;,

n.f.ii may rroato valid limitations

or trusts, to take cfTect by way of
J-'ift over in tlir event of Ins
l>anknipt(y, of siich an anionnt
of fiis own iiroptTty as is pcjual in
i'liic t(j liis wil.'s fortune

. eive<l hy him U|ion liis nijii-
na^'e or to lirr separate [iroperu
reeeiveil hy him after tlieir
marriap-: /., ,7- r v. r;„rhn,l. r,

Nim. 2l>.-.
; Mar/.nlln.f, V. J'ono.^r.

1895. ! Ch no.-.
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8C OF CORPORKAL UERKDITAMEXTS.

to some other person. And in such case if he slumid

alienate or chirge his interest in tli»' pro})erty (<(). <»r

if invohmtarv alienation should mcnr throut,di any
other event than his bankruptcy (as by a creditor

attemptin,!,' to like the ])n)|)erty in execution (/*) ). the

settlor's own interest in th(> ])r()pcrty will cease and
the uift over will take etfect. And even if he should

become bankru])t. but the whole of the pro])ertv so

settled should not be re(piired to satisfy the creditors

in the bankru])tcy. his own interest will eeise and the

j,nft over will tike effect with res])ect to so nuich of the

settled propertv as is not needed to ]):iy such

Exrci)tiun. ereditors (r). An excepti'in to the rule ])rohibitin;,f

restriction on alienation occurs in the case of a woman,
who is permitted to have ])r()])ertv settled on her in

such a way that she cannot when married ina'-(> anv

<lis])osition of it durinjr the coverture or marria;j;e : but

this mode of settlement is of a comjiaratively modern

date (il). There are also certain cises in which the

personal enjoyment of ])ro])erty is essential to the ])er-

formance of certain ])\ddie duties, and in which no

alienation of such ])ro])erty can !>(> made : thus a

benefice with cure of souls cannot be directlv clnnjied or

encumbered (c). So ofiices concerning; the adminis-

tration of justice, and ])ensions and .salaries eiven

by the State for t\w support of the ^^rantee in the ))er-

(«) lirii'iki' w I'm I St III. 27 Bra v.

I SI ; Kiii'jiil V. Ilidinic, 7 .Iiir.

X. S. mi : MiiiiiiittiA V. I'oijiis,',

180.-), 1 (11. .-.(I,-), r.i:!.

('-) Ui hrlninid, 411 Ch. 1). m:,.

(r) llr ,li>hn-<i>ii .IdIiiisoii, 11(04,

1 K. \i. \:U. (Icciiliiig that in

such ciriuiiiistHncrs the }.'ift over
is cffeitivc as aiiaiiist tlir cri'di-

tiirs in a sul)sc(|iii'nt haiikru|itcv ;

rf. Hi liiiui>iitih< F„uhr. Illjli.

l" Ch, L'.-.l.

((/) Hrrindi'ii \. Unlfiii -ion, IS

V.'s. 4;U ; Tiill.ll V. Arni'tn.n.,,.

1 hoav. 1, 4 .\1. \ Cr. IJlto : S,;,-

horongh v. liormaii, I liiav. 34,

4 AI. i Cr. 377 , .star. 45 i -iii

Vict. c. 7.-). s. 11); Wms. IVis
l'r<i|).. .")4i) -Mil. 17tii c(l.

(') Stats. i;t Kliz. c. -JO; .-,7

Ccn. III. <. 1)11. s. 1 ; 1 A L' \w\.
c. lilt), s. 1 ; Sh'tir \. I'rilrfiiliil,

10 n A- ('. 241 ; Liiihi V. Stiiri.,

:i !)<(;. & s. -Mm-, iiawkin^ v.

(iiithirn.h. (i |)c (i , .M. A (;, 1.

IJat a sci|iicstratiim nf the prnlit-.

iif a liciiclicc may hf cihtaiiic(l in

i'xciiitii)n iif a jiiiL'iiicnt auain-t.
nr on the liankiii|itcy of. a hcnc-
ticcil cIcr'L'Viiiaii ;

.'{ iilack. Cmnni
41S; H.S ('. ISS.'i. OnlcrXlJII.
IT. ;(-.-), Aiijh'ikIix II., No. 7;
Stat. 4 & 5 (;co. V. c. .VJ, s. 50.

i



OF AX ESTATE IX FEE SIMPLE, 87

foniujice of picscut or tuture duties, caunot be
aliened (/); thoujrh pensions for piist services are,
generally apenking, not within the rule (g). *

In addition to the int..re,st whi.-l, hmv l)e ereate.l HusLand,
by alienation, either vohiiifcirv or involiint:iry, there

""'' *''*''*'

are certiiin rights conb-rred l»y law on husbands an-l
wives in each other's l.nds. by means of which the
descent of an estate, from an ancestor to his heir may
jmrtially be defeated. These rights will be the subject
of a future chapter. If. however, the ten.nt in fe.>

simple should not have disposed of his estate in his
lifetime, or by his will, and if it wen- not swallowed up
by his debts, his lands would, at common law. descend
(subject to any rights of his wife) to the heir at law.
As we have seen (k), under the hand Transf.T Act. 1897.
a man's estates in fee simple now devolve, (.11 his death,
to his executors or administratt.r in the first inst^incei
but the heir's title to succeed to them, if not devise,!
away from him. is not destroyed, and if thev are not
retpured to satisfy the deceased tenant's debts and
testamentary or administration expenses, the heir can
require the executors or administrator to convey them
to him. The heir, as we have before observed (/). is a The heir at
person appointed by the law. He is called into exist-

'"^•

eiice by his ancestor's decease, for no man during
his lifetime can have an heir. Nemo est l,<vres rirentis.
A man may have an heir apparent or an fn'ir pre^ump- Hoir

apparent.
'"", li»l(i. 1 A. C. 4l',S. 441 444.

(f/) M'( ttithii \. (;„ol,l, 1 Hall &
Hratty. :W7 ; Tuii.-lnll v. lii<othli>)

11' Sim. :>il WiUnnk- v. T>rr,U,
:t Kx. I). MJ.i. .•«4. Hut SCO stats.
•-'S & L'!t \iot. ,-. 7:t. <s. 4, .-.: 44
.t 4.> \ ill. c. .-)S, s. 141 ; /.Hni
\.H(tni<, IH(.). M. I). 127; ('mice
V. /Vi.,. !>:.> i). li. I). 40,, . j„„^^
<•• '

'(;. V. Coieiitii/, liMI't, :> K. li.

I02!»: Jh Liiptnn, 1!)I2, 1 K. B.

{/ ) Flnrti/ V. Odliiin. :} T. I!.>|i.

()81 ; Liddirdnh v. Diikr of M,„i..
/rovf, 4 T. Ji. 248; \\-,lh V.
>'«'<r, 8.M. X- W. 14!); A/,tlH„pn
V. Apthoip,, 1-2 I'. I). l!tL> : stats.
"' A () Kdw. \l. I'. 1(1 ; 411 ,;,.,,.

111. c. 12t). Hut.in(as,.,)f liaiik-
riiptcy, the wliolo c,r part (,f the
iriconie arising fmin any nllicc <ir

!( !!>ioii ijf the bankrupt may l>c

irderpd to bi- paid to the trustee
for division amotig.st the cnvli-
•rs; Stat. 4 & 5 (Jeo. V. e. "><».

s. 51 ; A> parte llucjqi,i..<. 21
( h. P :s,)

; il,,iiinifh>ad v. Unzle-

107

(h) Ant,\ pp. 2!», 70
(/) tnli\ |i. 77

!•'

;' .; .' 'if

I h ''• '1
i 1" It

s
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l-t

Bi

tire, hut until his decofise he has no heir. The heir
(ippfiri'vf is the j)erHon who, if he survive the ancestor,
luust certainly be his lieir. as the eldest son in the

"reiumptive
'''*'*""'" ''^ ^'"^ ^'**''*^'*- '^^'^ ^''''^

!''''•'»«'P''''^ is the person
wlio, thouf,'h not certain to i)e heir, at all events, should
ho survive, would yet he the heir in case of the ancestor's
iuuiiediate decease. Thus an only daughter is the heiress

I)resunii)tive of her father; if he were now to die.

she would at once be his heir ; but she is not certain
of being heir, for her father may have a son. who would
suj)iilant her. and become heir apjiarent during the
father's lifetime, and his heir after his decease. An
heir at law is the only person in whom the law of England
vested ])roperty, whether he would or not. If I make
a convi; c,nce of land to a person in my lifetime, or leave
him any property by my will, he may, if he pleases,
disclaim taking it. and in such case it will not vest
in him against his will {/,). But an heir at law, imme-
diately on the decease of his ancestor, became at common
law presumptively possessed, or seised in law, of all

his lands (/). No disclaimer that he might make would
have any effect, though, of course, he might, as soon
as he j)leased, disjmse of the property by an ordinary
conveyance. Under the Land Transfer Act. 1897 (w).
the lu'ir still succeeds immediately upon his ancestor's
death to the beneficial interest in the lands held by the
an<M'stor in fee simple: but at law the estate of the
deceased vests at once in his executors, if he should
have left a will appointing executors (n) ; and they
become sei.sed of the lands in law in the same manner
as the heir formerly becanu> seised. And if the dece<ised
shotdd have l(>ft no executor, or died intestate, his fee
simple estates vest in his administrator so soon as

clainicr.

The lu'i-

coiilil not

disclaim.

The present
law.

(/) Mnil.-iiii \i Wordsin I,Hi,
2 SWilllsl. :{(i,-,. :i7J; ,)/„//„// y
ll/V.w//. lltiCI. L'Cli. .»>)}

; I Wins
\'. A I'. Till, pi.(r). :>,i(l.(f.

(/! \V-!;,!,s r.u i>f.cent., 20,

-'li (4tli ed. ;i4).

(ill) A rile. pp. 2',», 7ti.

(") /{< /'fitrhi/ mid Lni.
'

I'roviiuinl liiink; liMtO, 1 (•(,

He lioh-^uk, lylo, I Ih. III,.
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appointed (o). A.i.l tho hnv d,,,.. nut „ow ao.n.ire
his ancestor's est.te .t law (,.). „atil the lan.ls have
been conveyed to hirn l.y the ex,.,„turs „r adminis-
trator. In thes.. eirnuiistM.Kv>

it ,l,„.s not appeir
that the heir cm div-st J,i«,s..|f of his b.-M.-fiei:,! title-
iHit it remains f,, l„. d.H'i.h.d uhethrr a dl.,! iim,.r
I'.v the |„.ir of the I.enefit of a eoMvevane,. made t., him
\>y the executors „r adminJ.tratMr cui hive any ei!eet.

A title as heir at law i. net ncrlv . . rnM,i,ont n.,w
as It was m the times when th.> ri;,d,t of alienation was
more restnete.1. And wImm, it do.-s o.vur it is oft.-n
established with .liHimltv. This ditijn.ltv arises more
from the natuiv of the fa.ts to 1.,. proved than from
.my uncertainty in the law. For the rules of .l^scent
have now attained an almost mathematical accuracy,
M) that, if the facts are rij^rhtlv -iven. the heir at law
e«n at once be pointed out. The accur.uy of ,ho law (.,.,„.,, ,.,0.
has arisen by .legrees. by the successive determination f""^

"^ "'«

of disputed points. Thus, in the time of lfo„rv If., dd^Jt.
when the laws of tenure were be;ri„„i„^r to bi- .reiierallv
developed (7). an estate of inheritance held bv'milit .rv
tenure descen.led first to the dec.Msed t<-nanfs ,.l,I,.st

">• only son
: whilst the inheritance of a Uvo sok,.n.an

if anciently divisible, was shared lu'twcn all his sons •

It not. It ])assed to his eldest or vounuest son. acconlin""
to local custom. In defaidt of sons, all the .1 ni-hters
succecled in e.pial shares, whether the h.t.. tniant
were sokeman or knight. If 1„. had iHt no children
the d.'scen.lants of children (r) were I hr ne.xt laars In
^If'l^'ult of hneal descendants, the brothers and sisters

89

t i

i f

I I

Ills.

IX.

Il'l

(") Sec niiU. |,|,. 2U. 7<i • \Vi
'<rs. i'mp.. 4k:{, 4M4. olii .'-,

I"<li <il. U'licrc flicrc i

•xcrulcr.tlHM.^tatc still .Icsccnds
I" till. Iieir. pending tlu- ,»p[M.irit-
"I'lit i)f an adniinislrator • Hf
(!l,nni Kill •> f'\. r<-7 '

1

/" I'lUmj.-, 7v««rv, 2() (;h. I).

4:f.': /,', n,l/;„„i.- Tni.t. .•ill

'li. I). L':)l ; /m,J.,„ v. I)n,^,l<ii,.

1 \ Ht..n.iii I,. I!, (Law) Hit.

</'} Ivvi'i'pt ,,( coiir-i- in llic
las,- MirntiM,,,-,! in tlir previous
IKlll'.

i'/i f'"'. p. I.).

(') «:lanv. vii. :j.
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OF CORPOREAL HKREDITAMENTS.

came in
;
and if they were dead, their children : then

the uncles and their children ; imd then the aunts iind
their children

; males beinj^ always preferred to females,
and the inheritance of males or females in ecjual degree
of kinship being governed by the same rules as in the
case of sons or daughters (.v). Bracton, stating the
law of the King's Court as to the inheritance of^land,
gives descent to the eldest of several sons as the rule,

and mentions the case of sokemen's land anciently
divisible as an exception (/). As the term free sokemen
was not used to denote any but the original class of
free sokemen, a limited and diminishing number of
men, this exception did not become the rule for land
held in socage in its later meuning of free tenure by
certain service not mihtary. As we have seen, the
tenants in socage (in this sense of the word) included
many whose services were originally of a military
nature (ii). The lands of these reniiiined subject to

descent to the eldest son, though their tenure lost its

military character. And whenever new tenures were
created of a nature to be classed as socage, the land
followed the general rule of descent (r). Thus descent
to the eldest of several males in the same degree of

kinship was established as the law for all freehold

land, whether held l)y knight's service or in socage
;

except, as we have seen, in the case of the custom of

gavelkind (//). In Bractr)n's time, too, or shortly after,

it was established that all descendants in infinitum of

any person who would have been heir, if, living, were
allowed to inherit by right of representation. Thus, if

the eldest son died in the lifetime of his father, and left

issue, thnt issue, though a grandson or granddaughter
only, was to be ])referred in inheritance before anv
younger son (:). The father, moreover, or anv otlier

(f) (ilanv. vii. 4. ,i. 260 -208.
(0 Bract, fo. (i2 b. (i4. 7tia. (y) AnU, pp. ,->!» 00.
(M) Ant.-, p. r<;<, an<l n. (/). (j) P. & M. Hist. Ene. Law.
{t] F. a- M. Hist. Eng. i^w, 11. 281—284.

I
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OF AN KSTATR IN KKK SIMI'LK.

lineal ancestor, was never allowed to succcd i.s heir to
his son or other descemlant. And it was est ihlislied after
Bracton's time, that kindred of th.' lialf-hlood should be
altogether excluded from inheritance (ti). The rules of
descent, thus fjradualiy fixed. Ion- remained unaltered.
Lord Hale, in whose time th.'v had continued the same
for about 100 years, was the tirst to reduce them to a
series of canons {!,) ; which was afterwards admirably
explained and illustrated by Blackstone. in his well-
known Conmientaries

; nor was any alteration made till

the enactment of the Inheritance Act. \KMi (r). Hv
this Act. am(mj;st other imimrtant alterations, the father
is heir to his son, supposing the latter to leave no issue

;

and all lineal ancestors are rendered capable of being
heirs (r/)

; rclati(ms of the half-blood are also admitted
to succeed, though only on f;'ihue of relations in the
siinie degree of the whole .)|.,(,d {,). The Act has.

moreover, settled a (hmbtful i)oiiit in the law of descent
to distant heirs. The rules of descent, as modified bv
this Act, will be found at large in the ninth chapter.

(a) l>. & M. Hist. KiiR. biw. ss. lit. :;(!.

"•,7f-',;"';".
•*'*",;"'/ = '-'"• «• "• C) >^tat. :t .v 4 Will. iv. c loii,

ih) Hales Hist. Com. Ijiw, s. (i

•^"; "!;• l'-
ii'f f/- .„ „. <'

'
^^' * ^ ^\''"- IV. c. lOG,

{r) Stat. :} & 4 Will. IV . V. lOli, .^ <>

aiiiendcl by 22 & 23 Vkt. o. 35,
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CHAPTER III.

OK AN KSTATK TAIL.

Havi.nv. c.iisKioml the incidents of the greatest Kst.un tail,

'^tate „| treehol.l. that in fee simple (the most absolute
property m hin.l vvhic^h a subject may enjoy) («), let
'iH pnueed to examine the lesser estates of freeho'd
Of these we shall first notice nn estate tail. .)r an estfite
Siven to a man and the heirs of hi.s Ixxb,. This is such
an est^ite as will, if left to itself, descenci, on the decease
of the first owner, to all his lawful issue -children,
^'randchildren. and more remote descendants so lon-
g's his posterity endures,- in a regular order and course
of descent from one to am.ther : and, on the other
hand, if the first owner should die without issue, his
estate, if left alone, will then determine. An estate
tail may be either getwrol, that is, to the heirs of his <.>n..,al or
I'ody generally and without restriction, in -which case

''"'''"'•

the estate will be descendible to every one of his lawful
I)ost.'nty in due curse ; or special, when it is restrained
to certain heirs of his body, and does not -o to all
of them in -eneral : thus, if an estate be friven to a
man and the heirs of his body bv a particular wife •

here none can inherit but such as are his issue bv the
wite sj.ecified. Estates t..il may be also in tail male, Mal..„r
or in tail female ,- an estate in tail male cannot descend

^'''""''•

to any but males, and male descendants of males;
and cannot, consequently, belong to anv one wh.i
does not bear the surname of his ancestor from whom

'•'••••• a
.

.-., an i-.statc m tau i^walv cmi only descend
(«) Ante, p. ti.

! !'

1 S

ti

*'l

i]
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94 OF COHPORKAr, MKRKDITAMKNTS.

to femiilfs, and ft>male tle-scenda nts of females (6).

Special estates tail, confined to the issue \>y a particular

wife, are not now common : the most usual kinds of

estates tail now j^iven are est ites in tail (general, an<l

Gift to (inc ill tail male. Tail female scarcely ever occurs. There
mill the lii'irs • r i

•
i r ^ , / •! i •

of ihr hodvof '" ''*" " i»''<'Uliiir kmd ot est^ite tail rarely occurrmj^ in

soi,„. ,1,- practice: that conferred hy a ;;ift of land to one and
the heirs of the hody of some deceised ancestor of his.

whose lineal hi'ir he is. .Vs where M. is the heir of his

dece ised fathi-r .V... and land is ^'iven to |{. and the heirs

of the liody of .\. Fii such c ise M. tiki's an estate tail.

liMt of such a nifiire that the land may descend, after

the f.iiiiiie of /lis issue, to other issue of A. An estate

tail of this kind may he jiiven to tlu^ donee and the heirs

of the lioily of his ancestor ;.;enerally. or to him and tlu'

lieiis male, or feimle, of his ancestor's hodv (<).

ICJlM'll

uiu'i'^tor

of lii->.

u

Doiirc in t

Tfiiiint in

t.iil.

nil. The owner of an estatt^ tail is called a dotiec in tail,

and the [lerson who has ^'iveii him the estate tail is

called the iliiiKir. .\iid here it may be remarked, tliat

such correlative words as donor and donee, lessor and
lessee, and many others of a like termination, are used

in law to distinguish the ))ers(m from whom an act

proceeds from the person for or towards whom it is

done. The owner of an estate tail is al.so called a

leninil in fail, for he holds his land of some lord, as

much as a tenant in fee simple {(/), only for a less

estate. But a tenant in tail in possession of land now
largely enjoy.s the advantages of ownership ; and, as

we shall see, it has long been in his jiower to btir the

inldH. and thus convert his estate into an estate in fee

(',) Kitt. ss. i:t. 14. l.->. Ki, i\
;

1 Hlack. Coiiui!. ll:!. U-l.

(c) Litt. s. ao ; Co. Litt.

•11 a : I her. -'47 li, pi. 7ti. An
I'slatf in tiiil male of tlii.s kind
was licUl lo Ik" iniifoncil in Hi

Moinitfidrnt. 1919, 2 Cli. 294,
m-?. ;!". .So als<i on a t'ift of

land lo llic lioirs of tlic body "f

A., who is dead, the ])er.son, who
is the ht'ir of his body, takes an
estate tail of this kind ; Fearnc
('. K. 80—82; Vermm v.

nriijht, 7 H. I.. C. ;15; All'jond

V. Hlakr. L. K. 7 Kx. ,3,'{9. ;»,")li,

3.57. 8 Kx. Hid; 2.Farm. WilN.
|:-..->:<. !.-..-,4, tith (.,1.

(d) init, pp. li, 7, ."iS.
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Hin.plo. To ...vplai,, t|„. „atun. of un estate tail and
.ts incidonfs, w.> n.uMt refer brioHy to its history.

The reader h.s l.een so far n.ade aequainted with Collateral
the eour.se of ,les<.e„t of a fee (.) as f<, l.e awaro that.

"•'"'"'-

- -riy as ,he tune of Henry fl., if the tenant of a "'t!
'"'""

f"- I''" "•' i^Hue. his eo||at,.ral relations were adn.itted
t" .sun.eed as his heirs (/,. So that an estate, which
l'"<l ''••^" «rante,| „, , „„„ ,„, ,,;, j,^;^^ descended,
.•n Ins death, not only to his offsprin., hut al.so, in
d.'fault of o^Tsp^n^^ to his other relations in a defined
order of s„,.c.ession. Hence if it were wished to confine
the inheritance to the offsprinj^ of the donee, it became
".'cessary to lin,it the estate expressly to hin. and thehnrsjk,^ 1,1 (,,^^ ,„^,;^.„,, ^.,,^,^ ^^.^^^ ^^^^^^ ^^^jl^^ a To the donee<mdM

g,ft, hv reason of the condition in.plied in%"'/"r'r'"

:;:tr^'''''"'fr ''-^"--hpar.r'^iL
t'O'l'H he.rs, or n. case of the failure of such heirs at «"'•

^my future time, the lan.l should revert to the donor (h)
N.ch a con.ljtion was especially i„,plie,l i„ a .jft „f
;"•» m *rank-n.arriage(0. In such .a.ses, therefore.
< -llatera re .tions of the donee could never inherit

the and as Ins he.rs
: for if his issue failed, the donor

"light resume ,,ossession of the land (k). But as in
tlu« ca.se of sin,,,le fees (/), the d..nee of a fee granted
'i.v such a conditional gift gradually acquired the power
" "l.enatn,g the lan.l. first, as against his issue, and
tli'-n ns agau.st his lord. For when one .sei.sed of landm fee .s.n.ple gave it to another and the heirs of his
•"(ly, tins was necessarily accomplished l,v subinfeuda-
tnm and th.-, donor and his heirs renmine.l the lords
;;f "'« 'lotiee and the heirs of his body, who became
their tenants {m).

(') -I"''-,
I). 19.

if) Aiitf, |). ixi.

17) Bract, fn. 17 b. 47 a. (JS b,
'^''

'^
: Co. Litt. m) b. n. (1),

••; . DiarK. : uiniii, lid; soo
! * -M. Ilist. Kiig. Law, a.

2(»*b
""''' ^' ""' "™''*- ^°*

(<) Brnrt. fo. 69 a.

(/) Ante, ji. tin.

('") Anti'l p. 3!».

i\,!
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'r"**i> "f Til.' iln< IliMi'. lint th- I

I"
.f

I'M I'lii on Iv chilli III MV SlIC

ahi'li.itiii;.'

Illllll l.'>^' t'

a mail .iml

nut liv ]iiircli;isi' (»(). vv.is iiji|ilici| to luiiiiitioiiiij

iH wi'll .IS >iiii|>I.' fi'.'s ((.). This miMi'tl tin- <|iin f

Cfssinli,

II

tli'lHii-nf liiiiil til himsi'll .iii'l till' lii'iis iif his IkmIv tit ili

III- IhiiK
ispiisp

l>. t hf ImhI iis ,l'^,(il|st sllih hi'ils(y)). If, huWl'MT. till-

'Iniicf hnil nil >iii h heir. <>r if hf had suili an heir, wlm
^iltciu.mi-< ilii'ii uithniit i^-iic. tin' iiiti'iitiiiii nf the j,;ill

was. ill .itliiT cv,.. that tin- land shniilil ivvnt to flu-

(loiim. Nil ilii'iiadmi li\- tin- duiifi' was alluwcd to

)nv\.nt ilii. Ill till' fi'iiiiiT (isc(y): I, lit ill tli.' lift.T

• '><' it w.i^ dthiTuisi'. I'm- imiI\- m (he icinn i,f

Kduaiil I, it si'crii- t'l lia\(' I n ((irisidfU'd tint, in

thf CI-'' "f a ;.;if| nf Imd tu a man and the licir; nf his

Imdy, 111 .1 -iiiiilil- cniiditiditiil 'j^ift. the liiitli nf issue

was a ]n'rfniii;anct> nf the cnnditinn. so as tu ciialili' tin-

liiith i.f i^-iii' dntti'c tn .ilii'ii in fee. I'|»(iii the liirtli (if issue tlierefme

il'.'.ni'i' i..
" ^'"' ''"' '""'"' ''i-I'""^'" "I 'he land tn aiintliei' and III-

.ili.'iMh-. heir- generally: and it was held that such alienati nil

wniild I'lcM'ir the lind from reverting to the dnnnr,

if the i-sue nf the donee came afterwards to an end (r).

^i>. tun. if the dnlinr h.ld ;;i\e|| nvcr the land tn some
third |ierson in case nf the taillire nf issue nf tlie first

dniiee. cnlifiriilie what \\.;s afterw.llds kllnwn as ail

e-iate iii r> ikiiukIi r e.\|ie( t.iiii nil the determinatinii "i

the intere-t nf the first diiiiee (.v), it appeirs that alien. i-

ti(»n by the tir>t donee alter the liirth of issue nii^ht

to lia\i'

the land, if the issue tailed. The ori;.rinal intention "I

such uilts w.is theiefnie in ,i nn'if nieasufe defeateil :

nriuiiiiilv. nil taillire nf the i-sue the lands reverted to

li.ive deprived siicli third persmi nf his rii;lit

-) I"/.,
I'.

T'l.

.) I'.lMCt. f,l. IT ll.

lircii iiM'il t'l Ijiir till' (ll

riL'lit to tl II' rcviTsi ,if till

(//) j'.r.uti.n > .Vnti' l!..i,k, INI-..- hiiKJs .,|| failiiri' of i-.- |-'|rt,i

''<< ^ I!- »• Ivlu. III. .i .1, I... JH» (;i.-,:i). J!l.-. {H; Mull. .11

,1. l:{ (I'd. .Nicliiils). vol. ii. 11. |.-,i> ;i><a

(•/) I'll/, .\lil-. l-'nniM'ili.n, (i;t. llntl'lw); .MlITIir, (ll,

r) M.lt. l;i Ivirt. I. c. I. pii'- (>) A.s t(i such nift.i. .spe I5r
iiinlilc

; I It/. .\l.r. !''iiiiii('i|oii,ti-'. fi). IS I), BTh, fiita, 2»ii; 1) ; M
V),')-. I'l'.M.j. .'Ill: c... I. lit. I!t

'1 I.,.i -ll!
I ; 1.1 iKl

|i. ,•:. II. I

J ; i-.-n!- t.. Iia\.

I.. (). H. vi. :'L'; I'. \ .1.
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!''V'""'"'"
''•"'""""I "tll.-lM..,,.,. vUhmM tl.,. ,1

'"' "I'l' '•••' •" -'"•<""«l it. that -v.-nf: I,,,. ....w
"""'"'-

^;-'^ '"M"'^"" I'-'t tl,.. MM.,.. I.irtl, of „su.. „.
;;iv.' th,. .In,,,... a .uM.i.h.t.. ,,„«,., uf .|,.p„Mf,„„,

'''•"•
"""•"^i->"n.-..|.„,.x,,„,,,,„

|,..i, iMvnp. tin,.
^'>nWM„p ,;,tu... lv,M,„fnr,.|i,.,w,tio„

,i,.. h,,n,n.nf fl,.-
'"'"•"' '""'""'"'

' '"^"" f- f-l l"'U Mn;.li w... tl,..P— lHl.lv tl,,,t tl,.. Lh,.|,, ,vl,i,.|. ,!,.., |,„| „p„„..,, ,,,.

'••""'""•""I^il'^t.. fl,..„ t,.„„„-,,„„| M„. |,..,r. „f tl,..ir
'-I'-. ^I..H.I.I..v...,..v..,tt..tl,..n,s,.,.,.

.,,.„.; ,,„,„
•'» »!'<• s»n„,. tin,.. tl„.y ,,..,v,.iv,.,l th- ,„,„..,• „| ,|„,,
nWM .,M„l„.s VV..;,k..„...| hy M..r,..siv.. .I,..,,.. t i,.„. T..
n-.M.-.ly ,!,.... ..vil„ „ .,. „„„,.„, ,„ „... ,.,„^,^ ^^^

,,,"'' '• ''^' ""• ''^""""^ >^t.( I),. |)o„„ Conditi..,,. ;

"l'>'>is(/). ;,„,! „.. .i.M.l.t ,.s u,,. ,h,,, ,h,M,.-|,f tinnlU
*;""••'•••'• »'"'* "'" ^vill of tl,.. I,.,u.r, a.r..nii„. t., tl„

!"^';.' '" \''" •'
' •' ^'"^ >'""Hf...tiv ,.xpn.ss,.,i: sh.ml,i

"'In.iM ll...Mn.f.,rtl, „l,s,.rv...l; >„ that th.-v, t.. wl„„„
tho t,.„..m..nt was .jv..,,. s|,..„l.i l,av.. n., p„u,.r t.. ali,.,,
'';^^l'7'''.v if ^l.oul.lfa,lt,,r..n,ai,,

,,,,,,, tl...>r..u,Mss,,..
'.ft.T tl„.,r ,i,.atl,, ,„• ,„ ,,v,.rt ,u.f,. ,|,.. .|,.,,.r ,„ i„.
llt'irs, it issue slioiil.i fail.

MM.V t ... p:,s>,„. of tl„s stat„t... an ..-t ,t.. „v,.n to a K... ,

"'^"''""ltl'-li<-i-s..f lii^l.o.lyl,,slH...naiwavs,al|..,lan
-tat.. taiL .,,•„,,,,.,. pn,p,,K-. a,M.s,,t.. i,,/iv A,./ (/;w,/..
'"Il'onn.). II,.- won! /„,/ is .L.-Jv...! fro,„ tl„. Fn-nrl,
uu,-, /,,,//,...,,,,,, t..l,..i„h,,.i,,,,,-..|,..i,,.,.l,v, I,., st,,,,,,
/>< Doins. ,.„t ,lou„ an.l << i,ii„,.,| to tl„.|„.ir. of tl.

I >:„,.

n.

te

I,..

tl.- ...i^ri,,:,! .|,„K...„Mly: l.u, i, ,,
.

' "t,; I
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Inciiiivciii-

eiiio of .strii't

entail-'^.

holly stiktly (//) : hut, thoiigli an estatt- tail still heals

a naiiio iiidicativo of a rostriction of the inheritance from
liny inU-rniption in its course of ))eij)etual descent from
father to son, Me shall find that in fact the right to

estahlish such exclusive ])er]»etual descent has long .since

heen aholished. When the statute hegan to operate, the

inconvenience of the strict entails, created under its

authority, liecaine sensibly foit ; children, it is said, grew
di.sobedient when they knew they could not he set

aside : fanners were ilej)rived of their leases : creditors

were defrauded of their debts : and innumerable latent

entails ere pnxlud-d to deprive purcha.sers of the land

Ihey had fairly bought
; treasons also were encouraged,

as estates tail were not liable to forfeiture longer than
for the tenanfK life (r). The nohiUty, however, would
not consent to a repciil, which was n.any times attempted
hy the comiuo"- (w), and the Act has never been
directly repe^ih lint at length nieins were found
of evading its operation ; U'v the judges, in constniing

the stiitute, had admitted a jiiinciple, which afterwards
gave a handle to overturn it altogether. It was held

'\l"'|''' iiythat if the tenant in tail disi)osed of tlit> hind, but left
UiiMiit in tail. , 111' II ...

«;v.s<V.v. or lands ol eipial value, to his issue, the issue

were bound to abide by his alienation of the entailed

lands (.!). This seems fair enough, but the ])rincijile

Prin.ii'I'Mif of reeompense iii value was afterwanls extended so a-

ill value kir- '" '""' ''i*' '^••^"c I loiii assert ing their rights to the entailed
nic' ISM,,. m |j,,„|s. if a uwii- j>i,li/,„r,>t had been given entitling them

to recover from .some othei' jieison lands of e(pial value
instead. It is uncertain whfii this extension of the

})rinci|)le w; s first admitted (y) ; but it was reeognisi'd

Tai;,,;,,,.. in a case, called T<ilt<iniiii's ruse, decided in the twelfth
Ctt I

.

'") l.i'l->- l«: Co. I.iii. Is I,. ,„i o,.,„ |.,.,, ,,^ ,,, .jr,| ,.,j

:il'/ a, II. (_>); UiiL'l,!^ IViiMi.v-. (.,)!' (111. !{,., :;|4. -'i;.
."*' • - '''"'^ <..Mnii. Ml'; l.itt. .. 71.': C,,. |,i||. :i7;i (,',

I'. A .\I. lllNt. lOii;;. bm, ii, I!), iidc (J). :i7» li.

"•("'•
('/) .'^itiiniiiticlr l)\ .Sjrll. U.

- Mil j:!it:irrl, ;:;,-. i.. y. ];'. vi. 280.
I:l,,, L I

Ira
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.ve.r of the rei^.i of Kinj: KHward IV. (:). And ..s the
l.nnc.ple so extend.,! was allowed to hold good, althou-rh
the judgn.ent for recovery i„ value had been oht.i.ied
I'.v collusion with the teni.nt in t^iil. the result was to
secure the pmctical almlition of the law of ent lil Fort became possible for any one possesse.l of lan,| as
t<'mnu n, tad to get rid of the entail hv f.ki,
mpiisite judicial i»roceedin<'s
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in- the

By the conunon law, final judgment lor the recvrv
"f '^*'"i m a writ of right, the highest fonn of real a.tion
WHS not only conclusive of the right to the land as
'-'ween the parties to th,- a,tio„, but barred ail ...h.-r
1-rsons Chun... unless pron.ptly asserted (.,. This
afforded to a tenant in possession of land an opportunit vm certan. cases, of defeating the lawful clainls of o.her^
to the uul. by suffering a recovery of the land to be Su,,..,.,ol.t:uned n. a collusive action brought against hin.

-"-^^
>uc.h proceedings were ,n fact used to deprive tern.ors
o t^cr leases and by ecclesiast.cs to evade the sta.
<' -Mortn.a.n(6). until it was provided bv statute (,,'l-t m s,ud> cases collusive recoveries nnght be (alsilid
-r annulled (,/). And, under the statute Dr D„n.
•;:" •»7" ;-i "--"Iv sutrere,! judgnu-nt for the recoveri-

I't

1-s 'uKls to be obtained in a friendlv action a^ains't
-; -t-s hold that fus ,ssue after his death ;-:^

2 h--.ve.y,andg.np,.sses.i..nof,l
....ij,,,

'""1^(0. K,rours,> was had therefore to tlu- law of
^-''nM.ty

(7). whereby one, who had warrante,! the ti.lu-- I- s given by hin. to a,.othe,., ... ,1,,!,:'' ..^

''^ -
'-^'./ /..v...... that .s.calle.l upon to defend anvv „,.,.„.

(;M- H. 1- K,lw. IV. I!t.

T'l <'l-; <'ni. Ki-i.. i>i7 ...,,,.

' I- M- K. ix. 1, xii. .•till

('') f<f<-""'', |ip. .-,:t. 77. 7s

;. Ivlw I ... ;t. 4, ..,o . o|
,,,

\"'- >• I..; C... I.itt. Itia.
(<') < 111. !!.,. 1' (,

I S7, ,(.-„,

{') l.ilt. >.. (iSS (i<hi .
<'..

i.iU. .itii a.
'

(/) Sic uHtt
, ji|). ;;<), (jy_

7—.

iiiir

»iiirMiit\.

.f .

I!
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action hroii^lit to recover the iiuids. mid to Ik' ;i(I)ii(I;^c(1

to render to liis donee hinds of e(jii;d Vidue. it lie lnileil

in his defence (7). The teiiiint in tail then, on the colhi

.sive action l)einjf lirou^dit. vouched to warranty sonic

third jierson. ])resunied to have l)een tlie ori;,'iii;ii

jiiantor of the estate tail. This lliird person w.is

accordinjily caMed ujioii : who. in hict. had had iiothin-

to do witii tiie matter : lint, lieinji a jiart y in the scheme,

he appeared in Court and athnitfed the aHe^cd war-

ranty, and tlien allowed judgment to go against him \<v

default. Whereupon judgment was given for the

domandaut or plaintiff, to recover the lands from the

tenant in tail : and the tenint in t lil luid jiidginent

empowering him to recover a recompense in hinds ol

ajudl value from the defaulter, who had thus crueliv

failed iu defending iiis title (A). If any such lands /inJ

lieeii recovered under the judgment, tliey would have

been held hy the tenant for an estate t lil. and would

have descended to the issue, in lieu of those whi( ii

were lost by the warrantor's default (/). JJut the

delimiter, on whom the burden was thus cast, was a

man who had 110 hinds to give, some man of .straw.

who could easily be prevailed on to undertake the

responsibility; and, in later times, the crier of the

Court was usually emphiyed. Still, on the principle

aliove stated (A), the mere judgment for recovcrv in

value was lield to prechuh' the is>ue from suli^e-

tpiently asserting their right to the hinds : so that iIk 11

ilaim was elTectually defeated, and the estate tail ui-

Eiitaillmnvii. ~aid to be Ixiirnl. And not only were the is^iie baiieil

of their right, i)ut the don(tr. who had math' the gr.mi.

and to whom the hind- were to revert on failure <<i

,.n,n i--ue. hail hi^ reversion liarred at the sanie time!').

.S(i also all c-tatcs which the donor might lia\< givi'u ie

Tlir r

liann

illlil

(!/) Sec (. .mv. hu. 111. iinui. 1 ) J liluik. ( ellilll. <(ii

fe. :)HII >7.

a.) ( ... 1 ll! . ;i.i ii

.

Kl.nk,

1

1

1 ,1"'-. j). '.Ih.

,
.' Itl.i.k. 1 ,,1111,1 iiio

<..iiiiiri. ''•i>. i;<. . Is7. -'..s.
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..th.T ])ors.ms. oxpoctnit ..„ (|„. ,|,.,v,s.. „f tl,.^ ton^nf
in till withullt is^ll.. (iui.l uiii.li ,.;|.,t..s, ,,s w.. hive
s.".".i(//-\ ..... .mI|..,| ro//.,/W,r.s- ...xp.rtant o„ the ...st.it,. a,„j ,,.

t.iil). w.'iv .M,„;,ilv- l,,,m-.|. Ti... (l..rnaM(li.nt. in uh..s..
'"^'i'"'''

l.'vcur JM.I-in.'Mt w.s ;riv,.„, lM.,.un,> ,,„ss..ss,..l „f nn
.^stHt.. i„ f.v si,„,,l,. i„ ,|„. |,„,|,. f„, j„ ^, ,,.,,,,.,.,^

fh.' li.n.Is \v,-r.. always ,laitn.'(l in f,.,. simpi,. (,,). „,i.l tlio
'I-'-" HKlant. iM.in- a IVi,-,,.! ul' t|„. t.Miant in tail. „f ,,,utN,.
.Iisp:....<l ..|- tl,,. ostat,. i„ ),.,. siMipl.. ;u;;,v,\\n-A '<> Ins
wi^lii's.
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Such a pi.Ho of s(,|,.,nii .jii--Ii,m ••••iil.l not |„„,r have
!i"!<l <ts -romi.ls. |,a<l it „oi I,,.,.,, s„,,,M,it...| l.v it'^s sul.-
>t i.itial iM'M.'fit to tlic (•..rnrniiiiitv : Init. as it' was. the
prn-r.-ss of ..v.'Mts f..mh..| onlvto niak.. that cMtii,,
whi.i. at first was ,,M.'sti.,n .1.1,.

: ami |,n.c Ii„.s o„ th.-

I'n.K'.pl.. of those al,ov.. ivl ,tr,|. „„,!,.,• tl... M.l.u. of
Miff..nn- roo>.>,n>> rnnrrnrs. .„ .i„t .i,„.,| rh..ir i;n.un.l c.,,,.,,,,,,.

ni.l lon^ (•..iitiiiu...| in .•..tnnion us." .is tl... iin.loul.tcl •'•""V''n-'s.

I.rivil..-.. of ,.v,.ry tenant in f lil. Tl„. ri^^hr t., siiir.-r

^' «<.Mn....n ivcoNory was (•..nsi,|..r,..| as th." ins,.p,ral,l,.

i'in.|..nt of an .-sft.. tail, an.l .-v.-rv atten.i.t to mstrain
this n-ht was h..i.l v..i.l(o). ('.,n.pl,.x. how..v..r. as
til.' pr..<....,lin-s al.ov.. ivlat...] may app,.,,-. tl... or.linary
l-'iMis .,f a n»nwo,> mwvn, in laf.r tini.'s w,.f,. more
'"i"l'l"-''''<l still

: for it was fon, .xp..,ii,.nt not 1..

'"1..- th.. (•<.lhisiv.. action a-ainst tl... f,.nant in tail
lHiii>clf. I.ut that 1... shonl.l con,.- in as one v..nch...i to
warranty

(/y). Th.. lan.ls w.-r... th.-r.'ion.. in th,. first

I''""- f""V'\v..,l. I.y , ,|,,.,1 ,,,1|,,1 the n.cnverv ,i j. t<.

•' |"'isoii a-;,iHst wh..n. th." action was to I.e l,roi|..|it

<l who was call...! the t ..n:

l"0 .1"/'. |). '.II).

<") <'o. Litl.lll,
; (rii. |{,.,.. I.-,.

I") M'irii I',„1i,iiiUhi'm Ci,.-,, |||

'''I':!"'!'; Cii. Ian, J-'4i,,:t7!ll,.
I'- 1 1) ; l''fanic (

'. \{ jiui . •>
\\\

''"'i- 110; /Ju.rl,ui.i V." 'h,,d
''>rln,,u I! n,. I), 3is_ 4 ^^|,|,

int to the jiniripc or writ (y). |'.-.miii u, iiw
jiidiiii, .

(/') Si'|. Cni I,,.'. 2U /!</.

(7) liy Mat. U (;.(,. 11. ,.. J(),

iiiriini>iiil\ cill,,! ,\n-. l'iL;L'"lts
'^'. it «ar: stifri.i. ru if ;ii,- ,,,ii-

veyance io tin; icnaiit {,, the
I)ra'iii><'a|i|»arr<| t,, !»• .\c<Mitf((

•I
I

'*
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l'i'Mi;iiiilatit,

alH,|i.|i,-,l.

The ])r(Koo<lin^'s flicn took jdiico in tho Court of

('oin::i..n Pleas, wliicli had an exclusive jurisdiction in

Jill red actions. A rej;ular writ was issued af^ainst the

tenant to the prtnijH- by another ])erson. called the

(hiiHuiiliitil : the tenant in tail was then vouchetl to

warranty liy the tenant to the pr/irifx'. The tenant
in tiil. on l>oin<r vouched, tlien vouched to warrantv
in the same way the crier of the Court, who was called

the conuuo:! vouchee. The demandant then craved
leave to im])arl or confer with the last vouchee in ])rivate,

which was granted \>y the Court; and the vouchee,

havini: thus ^'ot out of Court, did not return; in con-

sequence of which ju(l;;nient was <;ivpn in the manner
before mentioned, on which a rej^idar writ was directed

to the sheriff to jnit the demandant into possession (/•).

Tli<> ])roceedin«is. as may he suj)])o.sed, neces.sarilv

l^issed through numerous hands, .so that mistakes were

not unfreijuently made, and j,'rp:it expense was alwavs
incurred (s). To remedy this evil the Fines an<l

Hecoverie- Act. l.S.'i.'i (0- ^vas accordinf,dy ])as.sed in

that yeir. on the recommenditicm of the connnissioners

on the law of real ])roperty. This Act. which in the

wisdom of its (lesin;n. and the skill of its execution, is

(|uite a model of lej^islative reform, abolished the whole
ol the (umbrous and susj)icious-lookinj; machinery of

lommon recoveries. It substituted in their place .1

sim])le dvvd. executed by the tenant in tail and inrolle.l

within six calendar months after its execution («),

ioimerly in the Court of Chancery, and now in the

Ci'Htral Oflice of the Suj)reme Court (,/) : by such a

liifntc tlic I'lid (if the term in ilniw 11 liy Mr. Hnxlic ; I Hnvr -

wliicli til.- rccnvcry «as MitFi'ii'd ;

I J'iC-t. (nn. til .«,/.; CiHItlril/hl

(I. Iliirlini \ . Iliijlii/. .") '1'. Hep.
1 1.. I!ii (miii>, liciny in fnini

judicial |irinf('din>.'s. innlil only
lie siitlricd in term lime.

(!) Cm, Kcc, eh. I, ji. 12.
(v) Sec 1st Hc|Mirl cf K.al I'rn.

IM'ilv < (ininn-Miincr-. L'.i.

I'i Slat. ;{ \ ^ Will. l\ . r. T».

( ipiiviyanciii^, I.Vi.

(») Sect. 41. Tlic inriilimiit

may take jilaco aft<'r the dcatli

(if tilt' tciuinl in tad ; II hilimtn
Siiili \. U /lilmonSioli, l!Mi:. 1'

(h. .Tt:!.

(J-) Sec .He( t. 74 : Mats. Itti A .'IT

Vict. c. (Hi. (w. It). 77 : 42 A 4:!

\ lit. c. 7S ; K. S. ('. i,sS:i. Onl
l,.\l.. r. U.

i
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.loe.l. u tonant in tail in j)„sso..„n l< n-.u- onal.l.v] to
(hsimso ..f thr lands ontail..,! tor an .-si,.!.. in l.v sinipl.- •

thus at ..neo .lofratin^' th." claims „f his issno. and c.l :,\\

jiorsons having' any ,.stat..s in i.'maind.T or revision.

A ronniion rorov.-rv w.is not. i,, later times, the only
way m which an estate t.iil mi-ht he Imrred. There
w.is another assurance ;,s etTectu.d in .jefcatinj^ the
clann of the issue, thou-l, it w..s in..])erative ?;s to
the retnamders and reversion. This \v,;s a fitie The A (In.-.

"iture of a tine and its cffcc. i„ j.^rrinM dl cl.ims to
the land not made within a year and a .lav afterw.irds
have been previously .'.xplaine.l (yy). ff i. tine were
levied of entaih-.! lands, the ri-hts ..f the issue and of
those t„ wliom the reversion h.-Ion-ed. wen- ...xpresslv
saved l.y the statute Dr I)„nis (:) from hein- harred
mider the old doctrine of non-claim. The power of
harrin- f„ture ch.ims was taken from fines in the rei-n
of Kdwani in. (o)

: l.nt it was a-ain restore,], with an
•.xt.'usion. how.'ver. of the time of claim t<, live years
hy st.-tes of Hichanl [If. (/,) and Ifenrv VH. (r) |,y
wln.h statutes als„ provision was made for the o,,en IVo.hu.m-
p;"(lamati(m of all fines several times in Court, during

^'""'•

which i.rociamation all i)leas w.'re to cease; and in
••rder that a fine n.i^d.t op,Mat.> as a l.ar after non-clai.n
tor live years it was necssary that it should he levied
with proclamations (,/). \ j„,ii,.ii,l ••onstruction <.f the
-t;itiife ol Henry VFf. {,]. ,p,ite a))art. as it shoiihl se.m

('/) A"!', lip. ::!. n. (:). >M\.
II. [,).

(.) >*liit. I.t K,|». I. ,.. I.

I") Slat. M K.lw. III. ... Ki. a
' iiii.,ii> s|H( iiiiri, of III,. ,-uncj>c-
11" nf aiirurit Acl.s of I'ailia-
iiicnt. Tlii,s is tli<> whdi.' .,f n ;
'" Alsi) it is ncronlrcl tli.ii the
pliM of iioii-cliiim of lines, wlii.li
tniiii fi.ncoforlh «liall Ik- Icvicil.
.-Iiall not 1h. taken or holilen for
uii.v bar HI nine to eoiiie '

'M 1 Hie. III. e. 7.

(•) 4 Mi-M. \ll.,.. i>4. .,,,..,!-,,

^tat. ;tl |.;||>. r. 1'.

('/) M.vslal. II & IJ Vicl..-. 7(1,

all liiu'.^ Ilieielofore Icvieil in t|„.
Coilii of Coiliiiion rii'as are to
lie eoin llisi\(>ly ileeiiied to liaM'
lieen levied with [iroclaiiiations,
anil are to lia\e the foree anil
pfloctof lines with pro. lamations.

(') Hid. Ahr. tit. Fine, pi. I

l.Her. .-{ .a; Co. Lit!. 121 a,
H. (I ) : Cruise on Fines. I7:).
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from its roal iiitfiitioii (/). ;^av<' to a f'mo hy n fi'iiint

ill tiil tin- force of a h;ir to his issue after non-claim hv
them for five years after the line : and this constructioii

was confirmed liy a statute of the rei^'ti of Ilenrv VIII..

which made the liar immediately). Since this time

the eifect of fines in harrin^' an entail, so far as the

issue were concerned, remained un(|uestioned till their

abolition ; which took place at the same time, and l)v

the same Act of Parliament (//). as the abolition of

common recoveries. \ deed inrolled in the Central

Office of the Su])reme Court (/) is now sulistitiifed, as

well for a fine, as for a common recovi-rv.

Althoufih strict and contimious entiils have lom,'

boon virtually abolished, their remembrance seems still

to linj^or in many country ])laces. where the notion of

/leir html, that nnist iierjjetually descend from fatln-r to

son. is still to be met with. It is needless to sav that

such a notion is (juite incorrect. In families whore the

e.stites are ke))t u]) from one ;i;oner.ition to another,
Sf'ttknicnts. settlements are made every few years for this i)iir])ose ;

thus in the event of a marriaj^o, a life estate morel v is

<j;iven to the husband ; the wife has an allowance for

])in-moi(ey durin<; the inarria<;e, and a rent-charjfo or

annuity by way of jointure for her life, in case she
should survive her husband. Subject to this jointure,

and to the ])ayment of such sutns as mav be agreed on
lor the ])ortions of the dau^diters and youn^'or sons of

the m:rria;,'e, thi' chlest son who imii/ he horn of tlir

iiiinriiijir is hkkIc hi/ the sctth'iiinit Iciuin/ in tml. In

cise of his decease without issue, it is provided that the
second son. and then the third, should in like mam .t

(J) 4 lici'Vi's Hist. Kii^'. biw, writers to have niosi pinlpii l.lv
1.1.".. I.W; I llallairis i\,„A. Imd no t\ist(ii, ,.

Hist. 14, 17. Til." <l.c|, (IcsiL'iis (7) ;<:.> Heiirv VIII. c. .tli

attnbiitod by Hliitk.stonc (2 (A) :! & 4 Will. I\'. c. 7t.
JJIaik. Comtii. 11«, :r>4) iiml (/) Stats. Mi A :17 Vict. c. (i(i,

.simic .iiIhts I,, lii-nrv \!!. in k-^. Ifi, 77 ;
4-_' ,V 4'! \|, >. r. 7:s

-'

|.r.i.iiriiiL' III.' pas-iiiL' •>{ thi.s K. S. C. lb«3, (trtl. LX|., r, 'J
'

Htatute, are blmwii bv the above

H
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1)0 toriant in tail, .uid soon to tli." others : luid in default
of sons, til.' . 'st.it." is iisiii.iiy u'iv.'n t.. tlin diiu^lit.Ts (/).

My this ni.Mns the .'sfit.' is ti.'.l up till s.)rn.''t.'niint in
t lil iittiins the ii;,'.' of tw.'nty-on,' y.':irs : wh.'n h.' is ahh-
with th.' caiM'nt of his fjith.-r. wh.) is t.-nant for lif...

f.. Imr th.' .'titiil with all lh.' r.'tn lind.Ts. Dominion is

thus aj,M:', ii. ,|uir..d .ivcr th.' j.rop.Ttv. which doniinioi;
i> usually .'.x.nis.'d in a r."-s..tll.'ni.'iit .)n th.> next -,'en.'-

lation: an.l thus th.' pn.p.'ity is pn-s.-rvcd in" th.'
Liinilv. I'fiuM.i^.'nitur.'. tlH'r.'f..r... as it ..l.tains amonj- l-.i,,,,-

th.' ian.l.'.l -.'ntry ..f I<:n;,dan.l. is a r„sto», oniv. and n..t
'"•"'»'""•

a ni//,l : though tli.T.' .an I..' no d..ul)t that the custom
his oriuinat.'.! in tli.- n'uht. which was ..nj..v.'.l l)v th.'
"Mcst son. as h.'ir to his {ith.-r. in tlios.. d„vs wJi.'n
'-taf.'s tail C..UI.1 not I..' i)arr.'.l. IVimo-.'nitur.'. as a
custom, has l,...'n th.. sul.j.'ct ..f much r.-mark (/).

Wh.Tc faniiK- Ii.Mioiiis or family .'stitcs an- to ho pro-
M'lvc.l. som.' such .l.'v.ic.' app.'ars n.'cssarv. Hut, in
"tli'T cas.'s. strict s.'tti.'m.'nts of th.' kind "r,.|Vrri'd to
M',.,n.'.l fitt.'.! ratli.'r t.. maintain the i.osthiini..us j.ri.l,.

«\ jir.'s.'nt .iwncrs than th.' wclfar.' .)f future -^ener.i-

tions. The policy of 1
1
. h.w is n<iw in favour'^of th«i

I've disi»osition ..f all .inds of projx'rty
: and as it

allows .'st.t.'s tail to I..' harr.'.l. so it will not jxTmit
'Ik' "l.ject .if an ."ntail to lie accomplished hv oth.'r
ineaus. any further than can he d..ne hy ^'iviii^r" estat.'s
to the unl.orn childr.'u ..f I, n't,,/ i,vrs<m.-. Thus, an
e-tat.' -iv.'u aft.'r the ,|..|th of an ,n,horn ifiihl, to his
'liiMren. w.ail.l I,,' al.soh.t.'ly voi.l (//,). The d.'.sire -f ..^ ,,.^ ^.„^,,^,
individuals to keej) their nam.' in memory has oft.'n
''•'U o])]...s.'.l t.) this rule of law. and many shifts and
U) S.v .!„. fonii of a .I,,.,! ,,f ,|,a„,. ,„„• |)„mont, tom. 1. „
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i
!

(li'\ iro-< li,i\(' fnmi t inii' to tinic liccti tried fu K-pop up
p.TjM.tii;.! ciittil. or M.ni.'tliinj,' tlw.t miMht ;,nsw..r tl

nnt> ni(l (/O. Miit ^m h ci.nh iviinccs hiivc iiiViiriiiliK-

'"'•'11 .l,.|,.,-,tr<|
: Mii.l no |.ljin ciiii he now ii(l()i>tr<l l.v

wliicli l;iii(ls .iin with ccrtjiinty It.' tic<l up. ,„• (ixcd
:i- tu their liifiirc flestiti.it ion, lor a h.iiuer ))erio(l thiin
th(> 1 ivesol existing; jtersoiis ;iiii| ji term of tweiitv
voiirs jiltor their (h'c-

one

Whi'M till

-talc tnil i-

i|c< ciIimI liv il

Whf'tievcr iiti estate tail is not

is jjtccedeil l)v a life ititerest to I

111 estate iti ]»o session

lit.-

l)iit

other person prior to the jx.sses.sion of the hinds hy ih.

le enjoyed hy souk

tenant in tail, thi' power of siicli t

an estate in U

(lece ise ol the tenant

enant in tail to aci{iiir(

ICM c- iif ll

liist ti-riaiit

till life !<-

({iiiri'il.

-iiniile in remainder exjiectant on the

<ir life is siiliject to some liniita-

";,'" tion. [n the time when an est.it.> tail. to;;ether with
the re\els|oi 1. con hi on Iv lie iiarred liv II ifcoverv. it w,i>

al.sohiteiv iiecessaty that the hist tt-nant for life, who
had the ])ossessi,,„ ..f the lands, should coni iir in the
jiroceedin^s

; for no rt>fovety could he siilTered. unless
nil a feiMned action l.roii-ht .luainst the tenant seised
of the fr.Mhold (/;). This t. clinical rule of law was also

a valuable check oil the tenant in tail under .'Very

ordinary settlement of landed ].roperty
; for. when the

ehlest s,,„ (uho. as we have seen, is iisiiallv made
tenant in tail) came of a.-;e. he found that. Iiej'ore he
could acquire the doininion expectant on the decease
ol his latlier, the teninf for life, he must oht liti from
his lather consent for the jiiiriiose. Ojiiiortiitiil v w;:s

ihiis jiiven lor providinii th.it no ill use should l).> made
of the |)n.]iettv (7). When ivcoveries were aholished.
the consent formerly re.piired was accordin-dv still

(-') S.T |-,M|n.-. L'.Vl .7. ; .(/„,„. ,,.,. ^„„,_ J.,,,., II ,.,, i^,

''iruKi \. /;„,/<,. .-. Ves. 4.-.«.
(/,) Cm. Hii: 21. .Sec, how

('0 l-.iinii', ('. |{. 4:10 sy. Tlic cviT. slat. 14 (Jco. II. r 2()
|.. nod <,f L'cstalion is also in- (7) See First Hr|«.rt of'H,.,,|

1.
/' ' - ,., ; V.

• ' r..|„it,v I ..iiiiMi— i..n.Ts. p. .Ij.
V. f'nlnur, , I!li-ii. N. S. _'OL'

:

-•.1. <•.'' «.V-V.
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pr.scrv.vl, with .,„„,. UH],, „„..lin..i(inn. Tlio Fi,„..H
^'".1 l{..rnv..n,.s Art ..,.M,. , ,„.. ,,,1,.. ,., /,,,,,,,,,„,, „„,
«1'-1. <.l.,„.s, ;.lw.vs ...xis,. .lurin, t\u- . u,„inu.n.,. ,,1

Mirl, ,.st,t,.s ,„„|,.r (1m. M.ttl.M.M.M, .. ,n .v ,,nr.Ml
-t.t.. fnl. An.l tin. ......s.-n, of ,1,.. pn.t....,..,. is,,,

,

r.>.|ii,r<..| t., 1„. j,,vo„. ..itli,.r In- ilic sini.. .|.>,.,1 |,v ^-i".--.| ,„

"'';'• ^' "'"' - '-'...I (0, ..r 1.V ,ur,.t.. ,i....;i l:;::,:^.,..,,,,
to ho ,..v..cut.M| ,„i ..! l,H..r.. til.' ,|,u- r.f tl vviiti.,,,

^'•^''^""^•

"f fh- l..nn..r. ;,,..! t., h.. .,lsu i„n.ll,Ml in th- (Vntnl
Olfi.v ol th.. Su|,>v,M.. Conrt .t or jTrvionslv to t|„. tin,-
"' '•'" ""•"'"'"i.t ot tl,.. ,|,.,.,| ul.i.h l.,.ts tl „tMil(.v)
Without .H.ich .•ous..nt th.' f.'tiiMiii.l.'fs ;u,.| ivv.'ision
fMiiiot 1,0 lmrr.',i{/). fa ..r.li„arv cas.'.s th-' protctor
IS th.. fiist t.'n.int for lil.. „„.l.'r th,. s..ttl..|.u.„t in
iiimlo-v to th.- ..1,1 law (,/) : |„„ , ,„,,,.,., is jriv,.„ |,y the
Act, t,. any jhtsoh .nitailiii- la.„|s. to appoint, in th,.
piM.-,' of th,. t,'nant for lif.., anv nM,nl..-r of p.T.sons
not ,'x<',.o,lin- thr,^o. to l„. to-,.th,'r prot,.,.tor of th.-

^•'tfh'in.'nt (inrin- th,' rontinnancc ol th,. promlin-
i'stat,'s (r). In such a cas,., th.. (•.,ns,.nt of .such
jHTsons only nml l,o oLmin,.,] in or,l,.r to ,.ff,.ct a
•ninph't,. l.ar to th.- ..),(,' tail, and th,. teinain.h.r.
mkI r.'v.'ision

: ami th,. oUi... of pn.t.'ctor is .-x.-rcisai.!.'
I'v th,. snrvivors or survivor of th.. jx-rsons s.. aj.-

I'^'iiit,.,!. nnl.'ss a rontrarv int.-ntion uvn- ,.xpr,'ss,.,l l,v

(') If M>. the prut. •(till- iiiiu
"ill CMM lilc the ,;,.,.,! ,,„ I, ,|,|^.

""' I>"''il tn that im wliicli (he
t'liiiiit ill tail cxiiiitcd it ; II A,7-
if„,r,.S,,ih V. Whitinin, S, „/,
I'«I7. 1' Ch. XiJ. As to «|l,Tr
till' tenant intail i> hlnisclf tli.'

pri.tcitor. sc- /{, ir,7„„,-,v7V„>/.
I!>|0, 2Cli. III.

("I Slats. :i.V 1 Will. IV. (-.74,
" -I-' 47 : ;tti A :17 \irt. r. titi,

^- '" "": 4-' \ 4:1 Vict.
' '^i H. S. ('.. issHH. ,)r,|. I,XI
I' !'.

;'; ri.i!. .', ,\ 4 \V,|i. i\-. ,. -^
". •M. nr,.

("J s,... ..s, :: .',s, i,v wiii.i,

till' h, II, Ji, iiil ,111-11, r (,f tin- liivi

"f Ifi.fstat.'s foilif... or foryiai„
ll' liTlllilialil.' nil lif,.. wllich an-
I'li'T to till' otafc tail iiii;i('r tli.

sai.ii- scttlciiiiiit as civatcil it. i.

Miadi- pinli'ildrof tlii'-.,-ttl.'nii'iil.

aiMlciMitiim.'sti. lH'tlif|iTiit<'('ti.r.

al(hi.iii;li his prior cstati' has liccn
alisiilutfly ilis|K)sc(l of l,y him or
Ml i'onsf,|ii.',i,c of his l«inkriipt(\

,
or any other act or.lefaiilt of his."

I'r iiiciinihered l>y him ; l{,

l)iid-<i,iii SiHhiiiiiil, H cii. I)
<«1'H: /{, llhiiiiiu . I, ui;.,.- /;>,„,.'

1!M7, I Ch. 4ti.

(r) .Veet. ;{'.»,

.^v ^v'i^^'^&fl
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f hi' ,i|i|Miiiifi>r (//). 'I'lii' |ii

111 '^isii}^ i>v witlihiildiiii,' ii

fii his ou II i\\-~i ictinii (".).

IV) l:,ii s. ih.lii..!. I,, i:. I.-. K|.
I7,H; /,', /;,/,,/, V II .„i/,,,.,,i..„ ,1-

r,,/,, «, ( ,,„/,,, /, I'His, I
(

'ji. .'().

A. < '. ItT. 'I'll.' Acl ctllllour'- till'

-rttliir Im |H'r|" tiiiili' till' I'l itci'-

li>i>lii|, fi.|- till' «l...| .ii.\ jiail

uf till- |HTi.ii| III till- |iliifi|illU'

i-.tali'^ lp\ iiicaii^ if .1 jpiiHrr

lii'.iTli'il III llii- ^i-l, li-iiicnt fipf

Mlllll' |«'l~n|l 111' |M'|-^li|l^ llf-li;

llilll'il liy tllr -rllliir tii a|i|>ii|llt

any |k'i-.iim innl Im'iml' .in alii'ii)

111 lie II |iiMiiTtiii i,f tlif -iltic'.

iiii'iil III till plair nl iiii\ ,,i'i>

l.'ctiii »lii. -Iiall ilii- III- li\ i| I

ii'linijiii^li liiv i.iliir. Ami if

ulliir .1 |p|iiil llff I'^l.ili- limlir

till' -i-llll'll|i'lll I 1 ililillci .11;

till' |ilnl(l till- .l|i|i<iillli'il, llllll'l

iliii'i 1 1\ liy till- -itt' r III- iimli'i

-mil II |iiiwci- iii-ii!ii| III till'

-rllliMllcllt. I I ll-r to i'\i^t. anil

no fiirtlii'i' a|>|>iiintiiiriit liii ra-i'

iif lliiTi' ln'iiii.' -lull a [inHri) i-

niailc, till' Iciiaiit fur life u ill tlirri

lii'iiinii' till- |irii|i'itiii'. iiiilr-- llic

-rtllur -hall ntlli'lUI <• llircrt ;

-II' -.•(!. :!J : (1,1, 1,, \. I l,„i„.

'il'ii. ID Cli. I), irci. iMltrr

niMiitni. .'!» \\. \{ nii, •rill'

Alt liirtluT irii|i(iwiTs tlir -rti l.ir

t'l ilcclati' III till' -i-ttli'iiirnl tlial

till- iiHiirr of till' injur i--t.iti'

-h'llt iiul h, til,. |,iiiii-i|,,i ; anil

|ii.u I'll'- tlial. it till- -rtllur iiiaki-

-iirli .1 il.-rlai.il lull, ami ilu rmt

.:|i|puiMt .my pil-uli tu hr plu-

tri till III 111- -tr.1,1. till. ( unrt uf
I h.llHrry (lluH li'inr-rliti'il liv

till- ('liainiTy lljii-inii uf till'

liL'li luiirt uf .lii-tirr : -re- /,,,-/.

< 'li. V ii.) -hill 111' till' iiiuliMtur

ililliii- thr 1 unt;iiii.iM> ul thi'

prim . -tall- ; -ii- -i it , :i:{. jhi-
-ritiuii al-u |iiuMilr, fur the
(irutcitiir-hi|i uf ilii' -I'ltli-iiii-iil

if llir |iiuti-riui -i, , :l III. lijM.itii-.

iiliiit iir uf iiii-uiiiiii .imiil. ur i un-
\irli-il uf tn.i-uri ur filuiiy. ur

if a |iruti-i tur tmt Snmn tin'

an infant ur it -liill !« uncertain
whctficr he Im- ainr urdeaij ; and

nti'ctdi iH iiniii'i 1)11 rt'stniiiit

i- roilsiMlt. Iillt l> It'll i-litircK

Ii 111' sjiiiiilil ri'fiist' III <'iiii-

filit'i'V i-iiai-ls that, if in ,iiiv

ulhi- r.i M «hi'ri' lliiTc shall In

^iili>i-tiiiL' iiniU'r I set tli'ini'iit nii

i-lali- iiriiir lu .in r«lali' ta i

iiirr till' -.line Ni'llhiiU'iil. anil

h |iriur I'slali' -h.ill Iw siilh

I 1. Ml 111 i|iialify t III- iiwiiii thi'ii'ul

111 Ih- |iruliTtui uf the M'ttli'ini'iil.

ami llirri' -h.ill ha|i|H'ii at am
liiiif lu he nil |iriili'i'tiir uf t hu
-itlliiiii'iil . as III the laiiils III

»liii'li till' |iriur I <lati' -hall In-

-iili-i^linu:. Ihr «aiil < iiiiil -hall,

vthilr thrii' -hall Ih' iiu -inh
|iriitirlur, iiiij till- iiriiir c-ilati'

-liall Im' -iilislMtliiy, Im' till' [iru

li'i tur uf till' -I'll IciiH'iit as tu
-lull laii'ls It sci'Mi- stran;;i'

that this l.isi |irin isiun uf -I'l t. .'!:!

u.is nut ili.si ii-scil In till' la-p

uf It, ll:,,ih,~. VMM. -2 (Ii. (ilj.

ami /A Htiimlii .1. nknix' H'liit,

.

I!ll7. I I'll. Hi : iiiit in thu-i'

ra-i's it wa- |irc'siinial)ly run
siilfii'il that tln'i«' was iiul Mill

si-tiiiL' any priur estate <iiff{i-ii nl

tu '/utilij'if ffn nu'iit r tht^rtnf tit /"

/Jintiili,,- !./ till ^1 till nil lit. It is

thuiii/ht tiiat if the settleiiient

shiiiilil (iiMtain a ileelaratiuii

t'\iliiiliiiL' the iiwner uf the priur
estate tiuiu the |iriite(tiir-lii|i.

then in the al>u\e riieiitiuneil la-e
uf the failure iliirin^' the run
liniiani-e uf the |iriiir estate ul nl

the a|i|iiilnteil |iiiiteetuis, ihr
• uiirt. ami nut the teiiani tur

life, uiiiilil. miller this [inn i-jun,

111- the |iriiteetur luring' the
lilliainiler uf the lite estate : -II-

•"^ii;.'!!. Real I'mp. Statutes, .'IS

(S I'.t). -'ml eij. If the uwm 1 .1

the |irjur estate, wliu '(« • i-

the (111 Iretur uf the settleiiient.

lie an iiifaiil, iiu euiisent ran
he 'iven liy ur fur him iliirjiiL'

his ininurity • i any ilisrii-

tailing; as.suraiiee ; .Sii^'il. Hrij
IVup. Statutes, l'JO (j L'."i),

2ml e.l,

•-; S!:::. :i .v i Will. iV. ,. Ti.

ds. 30, 37.
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sent, the fchiiiit in fiil iiiMV still l.s (ji'*'(| irin.llf.1 l.,,r 11[• I hr ixiiu- Ilia V

his .AMI isslH-: ,is hr iill;;llt liav ilnli.- Iirlulv tlir .\<f

llV I. win;: a liri l*nl I

(inii

!'• ciinnnt liar est it cs in re

lie Imiriil

Hltllnlll jiii

l.'i t..i -

MiamdiT or rrvrrsKm. .\,|,| ,1 ,1,,. ,,,,,., ,,,

'I li^^int! (j.ihr.- Ill t III, liiit hail h

It were licit

nrilr cntllli'd liv

! issue (li the (iii'ina
(Icsct'iit (m. Ill" can so liar all tli

•InlK-f in tail (/-). Thr ( nns(.,|i|,.|i( r nt s,|(h a linilti'il

l-ar is. fliit til.- t.'iiint a<.|iiiivs a .lis|„,sali|.' rstat.- in li.. . I...

iIm- land h.r >., I,,,,;., as |„., ,,r tl i-inal ijoncr m
iiii. has aiiv is,i„. ,,r (|,s,vn.iaiits livin- and n.i

l.in-.-r: thii is. >,, 1,,!^ j,^ ,1,,. ,,,,,,,,, ,.,11 ^^,,^,1^1 |^^^^.

lastr.l had no l.ar i 1 jilaii-d i.n it. This i. ,..,||,.d a
Ims,. I,.,.. A has., j,.,. niav I... rnlai-,.,! int., a U-r sinipl,. KmL.iu.- 1

alis.ihitt' {I.,:. tlif icniainilcrs and i.'v.'isi.in may |„.
"•'"'->'' '-y

harrcd) by deed executed liy tli.' |.,-rs.,n, wh.. W..11I.I imoll..!.

Iiivc In'fii actual tenant in tail if tli.' .state tail had
not lu'cii c..nv.'i-t.-<l into a l.isc tec. aii.l iiir..||c(l within
SIX lalt'iid.r niiintlis aitci its execution: l.nt the con-
sent .if th.' i»r..t.'ctor is necessary until the |.i..t.'ctor-

sliip of the settienient has com.' to an end (,-,s l)\ the
•l.'iith of a t.'naiit for life entitl.'.l iiii.ler tlie settl.-
inent in imority to the .Mat.- tail) (r). .\„d ,f. att.T ju i«, h,.
ii teiviiit ill tail has execiit.'d a diM-nt ailin;; assurance ^''"'"* '"'""

(•.•at in- a liase f,.,- ..nly. any |u.,son ,s|,,,|| |,e in posses
^,^','.'1","'"''

-ion of the liiii.l l)v virtue of such assurance and the
),y,'.|','.i'r'''''

''"*

siine p.'rsoii, or any on.' else n..t I.ein- .'ntitled in"""
r.spect of an estate in leinainder or rever,si,,n after the
est He tail, shall contimie in su< h ji issessi,,,, |,,r twelv.
v.'irs from the time when th.' [ir.itectorship of th.-

s.-ttlenient has c.im.' t.i an end. tlu' assurance will then
be effectual t.i liar all iiers.ins entitled t.. aiiv such

,.sr,;v';v,„, ..„,.. li;"i';:;;i;:.-:::.£,:;:;!

,..,^;;_^ ;»„,,,..,..:,. ;;;;: '?;i;;:;;,;!rx;;;;-,:";t
-. 1.1. 4(1, II. Uh.Tea t.iuu.t Ml ,«,,.,„, r,,|,aM,. ,,l .,, .iil,,..,,,.,

I.iil lias iiiiivi'yi'(la»a> his. -lai,- .!...!„.,,..,.,.. /;.;,.-.. ^ ', ,*
i'.\

,1 (li.s..||iniiini.' assiiraiiic l«,|. .iiiCli. I). 7|(i
" " '' ^"•"•'•

iiig the i,>.-,iii- only. III' ur alur

rcf

\'\

V.1

m

n

i i: |fc!!
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fstufc^ II rctii liiuItT or w^.th Mill Iriitii I'vrr nrrfvniii^
I..Hs..ssi„n ..( th,. |„n.|(,/). |i„| „„|,.^.s til,. I,;,s.. f,... I.

M. .nhii;rf(l intn a f,.,. ^nipl.- iil.s..luti-, ..Jfli.T |,v ,|r,.,|

iiiroll,.,! ,„ |,y twclv,- wars- |)..»,.s,si„n aft.T tli.- alniv
>iMil fiiiic, if will c,me toaiM'ii.l <>ii lailiii.' of all il

III liiil aiiid tin- |M'isoiis liiuiii;: csfat

If IS>llc

t'N lu r»'iiiaiii<lt'r oi

K-tat, i.iil ,„ irvrisioi, will l.,.,,,,!!,. rut It Ifd. When all estat.' tail IS 111

liiisscsMoii. tliat is. wlu'ii tliciv i-

lor lit, HI otlicrwiM'. til,re

Jiii'vious fstati

ran \,.rv .seldom I

proti'itor (,), anil tli,- tt-iiaiit in tail

liv deed diilv i

If any

may, at aiiv tiiiii'

nroll.'d. liar tlif entail, reinaiiiders and
ifveiMoii at Ills own pleasure. And w|] ere a

Lifr c^lnlM , 'state loi li

UIKJ

(1(^(1

Icr priiir

e exists. It d,),'s not (•oiif,.r tl

>r will.
protector, unless it he ,reat,'d liv tl

pr,'vioii«

Hi(.

ihiel 1 created the estate tail

le office of

e same settlement

so that a tenant in tail

created
in remainder expectant on an estate for life,

by .some prior d | or will, may har tl

inaindeis and reversi,)ii. without tl

tenant for life iiii(h

le entail, re-

le consent of the

suci 1 jirior deed or will {/').

I !

KsUic tail The uhove-mentioned ri^rht of a tenant in taii to har

fh"Tw'ias ^'." '"'"' '" ^"''J''"'' f" " f^'«- ••x<'.'I)ti..iis : which. Ihou^di

'.ubl^*""'°^"''
""* ^^'" '''''l"*'>it occurrence, it may I.,- as well to

8'iTvitT3.
mention. And. first, estates tail j,'rante,l l.y the Crown
iis the reward for puhlic services cannot hv harivd .so

U>n<i as the ivveision continues in the Crown. This
restriction was imposed by an .\ct of I'arliaiiient of the
nMt,'n of Henry Mil. {;,). aii,l it has been continu.'d bv
the Fines and Kecverh-s Act (//). There are al.so some
c.ses in which .utalls have b,.,-ii cirated by particular
Acts of Parliament, and cannot be barred.

s. t)._l.i,huiny ;i A 4 Will. l\ . \.. j.S. S. lA
!

-;• -• -'•*• »'"'-'i '''riHn.i (7) Stat. :14'.V ;i.-. Iltn. \ IIIlucnly v.-ai> j„,,vm-.-.m..i,
; .m. <.•.'( I ;(,„. H.-c. :i IS.

J>"-I. I'art \'.
(A) Stat.;{,V 4 Will. l\. ,. 71.

lltllcd.
; A', Jjhnd'l J,,d,:.- It.n.r X ( i- .

"'„..,.
'

'''""• '•"'•
'
"'• "* ''ifo'i, VM>, iVh. Stilly

''"
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Hi

A«..in. ,M. .. sf:.,.. ,,Ml. ,„.,„., 1,.. I,,,,,..,,. .„,,,.,^,.„,
.

ll.i> <iin (.rilv liiiM,,.,, uliir , , . .
'"'" "• I--11I-

"";v^'^"-"
-•^' M.i^.. u.hU ;j ..:

III, Ml , ,,[ li; ll ,^ ,1 ,

•"•'''• '"''"••" 'I s(u.. Mil uui.M I,,,.. I

^1 I •

""UHI ||,|\|. Iilldlli,. CVIilllt

"--.. ...nit ,,.!,;::::;,;,.''•
'<;'''"

I r ,

' 'I' III
1 III L^.'l clM i,|' f 11

III lit'
; fi.r ,.., ,,11.' is I 1.... I ,

'
I I III

>.i-,..-.i?. .::,::;,:„
" "'

I-"' • v,„.„ .,::„; ''""

"•li'Ml.-.! ir.„„ Mil,,, ,.„„
'""" '""

I"" '>"""' .., l,„,l„. ,,,.,' •' -"'"-
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nf his ancestor- After the (hrease of thi' hiisltand, a

Teimiit 111 tail woman so teii'Mt in tail i-j- nmrisiaHf riri was piohihitcii

riri. «>y iMi oUl statute (7) from sutTeriii;^ 1 recovery without

the assent, roconled or inrolled. of the heirs next in-

heritable to her. or of him or them that next after

lier (h'ath slioiild have an e•^tate of iiiherita?ice (that i^.

in tail or in fee simple) in the linds : she was also pro-

hihited from levyinj,' a fine under the same circum-

stances hy the .statute which conrirme<i to tines their

force in other cases (r). This kind of tenajicy in rnl

very rarely oceans in modern practicf, havin;r hern

su])ersede(l liy the settlement . now usually made on thr

unliorn children of the marria^ii'. ,

All (v-fatr

iiiniii)! Ih"

iHirrcil Ipy

nr cuntiiK

tail

will

t.

l'owfr~ (if

alii'iialidii

i\<ni>jiMc
uitlmiil

Imrriiiir llii'

entail.

It is im])ortant to oiiserve that an estate taii can

only lie harred l>y an a-'tual convevance liv deed,

didy inrolled accordin;,' to the Fines and l{ecoverie>

.\ct (x). Thus every attempt hy a tenant in t lil to

leave the lands entailed hy his will {I), and everv con

tract to .sell them, not completed in his lifetime hv

the proper bar (n). will he null and void as a^'aiiist hi-

issue clainiinji under the entail, or as a^iainst the remain-

dermen or reversioners (that is. the owners of estate-

in remainder or reversion), should there he no siieh

issue left.

We see. then, that the ninst important ri;:lit n|

alienation enjoyed hy a tenant in tail i> his power \<<

bar the entail by deed inmlled. atid so acipiire the he

>im|)le with all its attendant advant i;.'e^ (,,). .\ teniiit

in tail, as such, has. howevei. certain limited |,.,wei- d
alietiatioii. which he mav exercise without barriic iIm'

(7) II ll(r,. \ II. r J(l. Ill .1 ; >.al, ;i ,V 1 Will l\ ( , I

if) siMi. :i.' Mill. \ III. .. :tii, -. III.

~- -'• (") Hill. .\lir. III. K~i,iir III

(-1 l'fii,,,l: \. r.ii-lhii.il. L. {!. Tail (|»>: >t,il. ,i A | Will l\

I" K'l. 17. ,. 71. -. 111.

[i] Cro. V.U/.. .so,".; C... Lilt. (') -I'l'', jip. liT, ".II, liil.
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oiit^iil. By thn common hiw, anv disposition of his
l.'i'.ls ina.l,. l.y a t..„ant in fail will |,„I,| jr,„„| ,l,„.in.r

1""' l'f<' (,'/). An.! !„. is In- sfiitut.- (:) <.nipo\vor(.(l to
niak.. cTf iin .lispusitions wliici, will |,in,| his issue, as
well as til." icv.Msionors or nMnain'i.'nn.'n. Thus the
Fmos and H..cov,.ri..s Act omi.uw.Ms -v.-rv fnuit in Pow.rs of
tail in possossion to make l.'i.ses l.v ,1,.,.,!. without th.-

''''*'"'*^-

ix-c-ossity of inrolmont. for anv term not .>xcivdin..
tw.>nty-onc v.-ars. to (on,n...nc'.. within a vi'.r of the
date of the le.se. at a rack-rent (,,). or not less than
live sixths parN of a rack-rent (/>). And the Settled
';'-Kl Aet. \HH-2 (.), .ives the powers of a tenant for

I"" ">"l<">- That Act to each of the fniiowin^^ persons,
«hen ent.th'<l in i)ossessi<.n. nanieiv : A t.-nant in tail

""•''V,
'"""" '" ' ''•"••' P"'<li'se,i with monev

l'-v..h'd l.y Parliament in .onsi.ieratinn of puMic
-vues, who IS restrame<l l,y Act of Parliament from
''^"•^'.^ the entail (,/) : a per.,,,, entitled to a l,ase
''••' ('): nn<\ a tenant i.. tail after possil.ility „f issue

(V) I.itt. S.S. .V.I.-, (iiHt, (ion ,/,, s!,,,, .1 ., , uMi I,-
l;"S. <!»!). .l.-,0

; l>,.. ,1. .V, ,,//, V ss -, i 4, I
'

.•
' • '"•

I'..-^.- f.'.- .Ictrrmimihl,. ,„, ,|„. ,,|,, ,„.*.,, V V fiL-V"- '

""•

"I'rv of ,1,.. „su..) tl,,. I,.„ m, ,, , T "' '^''' " "'""'"

-..1 .^ tl... ,.r„,... ,..„„ , , i.-Mi./J';;;;;;;;/'^;'',,'!""';^

113

'•", •••"'I I'.v a ,lr,., ,.Mr..||,..|
un.l.r l|„. |m„,,s ,,,„| |..,.,,,,,r„„
\" : M,. /^ i;„,l,,ii .,. ii -,//,, s

'/"'"W. Iltoti. -CI,. I
. -2 u„„.

* 'V I'. .->;tL'. .1. (y,), l'ii.I.mI.

(--' '^lal. .IJ 11.11. VIII. ... JS.
"IxmIi'iI |jy Stat. I!) A -'O \ irl ,

I-". s, ;t.-,. L'a\r In iniaiiK m
''' ' Hint,-.! |„,«,.r to ,„;,kf
^'-^ lnn<\mii <,.> ili,-if is,„r
•;"'>: -"" <•,,. I.iti. ,, ^,. ,.-, ,, .

- I'liik. Coiiiiii. .'il!!; |{,,,.. .\|„.
'"'"•" '""I 'IViiM- l,.r \,,ii-

/"'«/. )i. IJ.-,, II. (,„).

(' ) Mat. .».-.
>V 4li \irt. ,..

•'is. - r,H. sill,-..
I iJ), ,,„ ,_

(VII.)
; Wins. Cnin. .S|,,t. .•(Ill .

•ill).

I'/) ff 111.' 1.111(1 wrTc 111,1 |,iir.
.•l,,-,s,.,| will, i,„,|„,v s,, ,,r,,M,|,.,|.
Il'- Ifiiaiil 111 i.iil iii.n ,.,^,.,-,.|s,.

Ilii' |,o».r, ^MM'ii l,v' 111,. All,
•illlioii-li II,. |„. ivsiraii„.,| [,y
'»'

' of I'ariiaiiKiit troin lianiiii.
'Il'- .iilail. aii'l altliMiii;!, ,1,,,

'vriNion Im. II, (111' Clown •

l{,-

/>"!• "/ Mnrll..,rn„<jh , lil,„h,i,.I")"* • I'ol- - . , I

''"'•'
"-f M'irll-inuiij/, i lil,„hri„i

iiit'iit ..» . • 1
.

1 1 '.iiifiit. IT iionr it ' liii.l
•''I'liin 43 : 11. i \ }] s„.,„'.r ,V
'' '''". I!'l!i. .' (I,. :i:t:i.
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extiiKt (/). This enables every teiiimt in t^iil in ])ossf

sion (with the exeeptiim aliove s])ecitie(l) to ^rant all

such leases as a tenant for life may j,'rant under flie

I'owrr .,f !«Io same Act, and also to sell ..r exchan^-e his land withoin
the neeessity of harrmy the entail. Miit in siuh casrs

the proceeds of a sale, and any ca|)itil monev arisiii;^

upon the annit of a lease, and any land taken in

exchan^'e. will become subject to the entail. Leases
aii(l sales under the Settled J.and Act will be explained

ill the next chapter.

Fico

fllj.iyini'llt.

WiM.'.

Tfiititt' <if

e«latf tail.

As rej,rards th'^ ri-lit of fr.'e enjoyment, a tenant

in tail is on an eijuil footin:: with ii fennit in [.•,.

simple ((/) ; he may cut down timber fcr lii>, ,,\vn beni

fit, and commit what w.ote he jdeises. without th-

necessity of bairiiii,' the entail for the purjiose (/<).

It a tenmt in fee simj)le ma!ce a ;;ift of liis lands
for an e>tate tail, a tenure will .^till !,.• ereited b.'tween
donor and donee

; for th." statute oi (^ uf, Ewi,t„r,<
only prohibits siibjnfeud itmn u|.on ^'itt^ oi Imd in fee

simple (/), And upon the cre.ition ,,f such a tenure.
uiv service- or rent mi-lif be re-eive.! (/•). |iut a-
eM.ite. tail hive from tl .irlie-t time b,.en chietiv u-e,|

I'"- 'h'' |Mirp.-e ,.'' fimiu -ettlement (/). it h,. |,,nu l,een

uniiMi.i! V,,,., iiilv t.. >ubj,.,t tenant- in t.iil to perform-
aiice n! MTvue or [i.ivmenT ,,f rent. If no -ervices were
-|..Ti:il'v re„.lved Mil .1 -itf ,n till the douee held of the
donor ]•- the ,.,nie -TX lee- ,1- the l.ltter del, I ,,( \l,

-iipenor I,.r,i ,.x, ,,[,t |„ j),,. ,., , ., ,^^^^ ^^^ WamI-
'""''•'-' '"'

• 'nm- m tlie d.iv- ,,t militarv- t.'imie-.

f-'nmr- Ml '.,i! mmht be -ul.je, t to Imm.i.ue.'aidv and
riie i.,,-,]-. ,,_.(, r- ,,, v..M.Miip .uiil Miirr.a-.'. ,,- u.-l! ,,.

•'\ '";• I' "!
,

i

i". Kii.ii,.,, ,„, c.uif-. 11-

^ '. iM'^^.V; :,., „

;\";:,;-..p.4,n.o...,,„,.,

^'^"''.•"
'

'

•-
''I .1'.'.. 1.,. Hi. ...-, iM,

(.; :-tat. l.K.ia i c. I. .,.«., „n, |.ut.-.l;., -e,. ,;«^. „, t;:)
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ton .nt. .n f.u- s„m,.1.. ,.). Tlws,. huni.ns w,.,-,. al.olislu-d
m K.}^'. ^is ^^^ h..v<. m-.,, („). An ..afh of f..,,|tv is |-...l,v.

li"w..v..r, still i,„.i,|,.,it tu fl,,. t.Muivuf.n ..>tat.. ti,l;
I'lil, jis III (,tii.T cis.'s. It is ii.'V.T .xactcd {/>).

,

'";'"'''";"" '<' >(,.. li.l.ihn,. .|„.v,. ,.H.nt,n„..,[ .,,.„„- |.,„
'Inni^htsulud, tli.. ,n.,rn,,,..ola tniant n tail ..nntois

"'''•

""tl". uif... ,ftl„. t..„u.f l„.a ...ni, or until,, luishan.!
'' ""'•'»'"» '"•" w..n.an: an a.,„,int of ulii.l, will I,,.

"";'".....! HI a lutHiv.ln,,t..iontl„M..|afionofln,sl,an<l
""' ^vit... iiul. s,il.,,.,.t to tl„.M. rights an.l lial.iliti.s
^'M .-tat., tul. If not .llliv l,a,T..,i, will ,l,.^<..n<l ,o t!... <—... M an
i^Mi,. nl t|„. ,|.,nr.,. in .iur ,„m.r of | nv : all of wlinni

'•'"""•'"'

^^'11 '" ".(•...sarilv tenant, n, tail, an.l will ,.„|ov tl„.
-n.i.. poua.i-, o^ .Imposition as tl,..ir an<-..stor tl„.
""-'"''' ''"'""• '" <"! TIm. .ou.s,. of ,|„s,.,,i, „| .„
'-t.f- ml ,s Minilar. ... i.n ,, ,. .,„„ ,„ ,,,„ ,,,.

^^_^
'-tat,. ,n l"'-Hn,,.l... a,M..x,.lanationorv,l,i,|, tl... r..Hi,.r
will litid in til., ninth .•liapt,.r.

,'';'"""'•'!'"-;" ^''" '-"' Transf..,. A.-t ISUI (y), K.r..,., „f
>^l'"l' i.n.vi,i,.s that a niai,-s ivil ..stat.. sha.l .,n his

'I'- '--'
''•"'' nofNMthst.n.l,,,:: anv t..s,anH.nt arv .i,.,,.,s,ti..n li:;;":':,;!"'
'l•^"iv.. to his luTsonal IvpivM., t itiv.'s (.,. j, ,s I..!! on,.,,

'•^'''"- >"l-

^

I") j.ilt. N>. "HI. !,>;! : (,,. i,,,,
-'•'! .. Tti ,1 I,, 77 a : S l;,.|,, HI.; .

("J l.itl. s. Ill ; (',,. !,„,. ,17 I,. ,,,s I

"'•.
I'. !»«, tliat. », a

'
. p. IS.

(") .1"'..
I..

.-..-,.

• '!• !"', Il ha- l..-.-,i .,l,.,.|v.-l

;:;;:'.^r:t'5.S:H^^ ,...

-J';;:::ni:!;.r:,';::;;;:r^^ ^-.l,.y,.la
,

.7. S,a,. ..J & fi, Vi..,.,Mi., pn...n,a„v...ar,.lu-,.v,.,.,„ors„r

iM A .l,.a.J ,na„ , iHT,,.,,.! n-
"^'"""^'^^''"^^ «"''

• PI'- :^". ^^L

i

li

h .1

ill
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li

the qupstion whothor an estate tail now vests in the

execiitnrs or adniiiiistratm- c.f u deceased tenant in the

same nianiier as an estate in fee simple (>). Hut it

may lie contended that the Act is inten(h'<l to a])]>lv

only to t/rrisdhir real estate, and does n(it. therehtie.

alTect the descent of an estate tail (/).

(•) .till,, iip. :.>!•, !M). !(|. Iint>ili(.v<.fan(-lati-lailt<).lcl>l:..

(') As til tliiri. aipl as I.I llif MiCli. ix.. \i.. /«i»/.
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Havi.v; .xa,nine<i fn-H,..l.l ..stifs of inhrri,,,,..- i„
-s.mi.l.. .,hI|..,. ful. lot ns,„,.nM..| to roMM.I.r tV

'"'''' '''^^'•'•^ ""' "f ii'l'-rit u..-.. („). ,|„. ,|,irf of wlii.h
-s a„ .Stat., for lif... Thi. ^iv.. ,1... .nnn, tl,- n.h, ,o
tiolil tlu' I iiids iliiriii:; liis life is iiitiT.'st flictvii
••'^'•sat h,s ,|,.;,tl.. ami .lo.-s .,ot ,ms. f.. hi. h,,;,., „,
"t.'i.T r,.pr,.,sontativ.-s. I„ .onn.rt.o,, w„|, ,|„, „i,-, „, ,
lif." i'sUito. w,. „,ay notin. an an,„.„f nil,, of law wlii, 1,

1'-^ n.n... ,l<.u„ to „s froM. Mracfon's .lav. fl.at if a A .,„„
;,'rant <.| land l„. ,„a,l,. to a man. without fnrtlM.r u-,.,.,1.

-^ '« -

'•'>ii> oiy. Miai II a A L'lit

liidf to a mail, without furtli.T wonis "^ "
<'.\pr.>sslv codferrint; "ii I

'" ''

bis

um an ,-<\ it,- traiivmiNMJ,!,. to a lif<- «•
• -^ •• '"" "" '-^i iir (raiiviiiiNMiij,. to i

bis hnis. he fak.'s an .•staf.. for lif.. onJv (/,,. ^ ,,,,.

pnsent day wc arc .so used to the trans„,is.sion of the
n^'hts an.s.nK from act or aj^reenient I.etween ..i„> man
">"1 another, that we are apt to regard as e.v...p„onal
aayease ,n which the |,..a

I relations so .i,., ted are not
•xtende,l to ,h.. parties- repre-„.ntatives alter their
''"""'• '^"^ •" ^'"- <J".Vs of the e.riv eo ,. law it
was rather ,,resume,| that the |...,| ,vlat,oi;s, ,„to
^;'>'<l' "'"r. entere,! l.v their own aet. were personal to
t leinselves, unles> ,h,. eontrarv were e.^pn-ss,.,! (r) J„
tlH'seday.s, moreover, wl,..,, M.I.Jnfeudation pr-vaile,l (,/,

';";!'"'•'; "^ i:n ,.. i, ,,„ ,. „.,.

iin|>lv

n„K'

^liltf.

(M Br.1,1, f... J7a.!iJI,. J,;.i., .

l!i.'-t..n>.\„|,-U.„,Ji.,a-.<.,
I
•'.;.-,

I>*ll
: Klcia, f,,. |!i;(: I,,,, „ i'

-"'t; *,, |,„l. 4J a; J Hia,!,;

V"'""
'-I ' /.".'/« V. Ii.,„„ir.lh.

HJ-., ICh. J7J. -7,i; U. Ir,r,„\

I"" .'. i.. I'.IJ I,. Ill) I,. III., ,,

I'isi,. .N,si,;,i. i;„t./,i/ ,. I,.,,.

'

I lillUl. J!l. (,,

i"nc.-|iii.iii of IV

a~ iiMili-t,
,

l"'lun.|i uiiMiii tlic ..l.ii.rai,,.,,

»a> ,'r.-,il,.,|
; \\,||, |.,.,.,

11. I7il, ,,!.

Il|..lll- III,. r.iriN

"iiti.i'l .in. I V, ._.

.11;. I I.. ||„.„-

.tl

I'r.

-<i I.. ln| a.
('/) .I"'.. |.. ;!:•.
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gifts (if liind \vm< not intcrim-t.-d {,) u|mmi tin' priiuipir

suhspquently «'.stnl)lislu'(l. tluit .'vriv ;;nint is to !..•

citustnied most strongly iigiiinst flic tiiiintor (/). And
it prolmbiy did not shock tin- cotnnion sense of Bracfon^
tinii' (//) that a ".jft ,,f |j,,„l ,,, ,„„. \,y „,,„„. „.,,„|,i „j^.,.

liiin the land as long as he cnuM livt" to enjoy it ; l.nt

would give him no fe.- (//) unless it were expressed that
his lieirN should >ueeeed him.

However reisdual.le such a construction may have
lieen when gifts of land were rarely made l,y a transfer
of the <|onor"s whole interest (/). the rule in (|Uesti.,M

hid ceased to accord with the common sense of lavinen
l>y the time that an estate in fee simple had iM-cotae

practically e(iuivaient to al.solute ownership (/,). Never-
tli.'less the rule remained a dry technicalitv emi.edded

ited
'^ ''"" '''^^' ''" '""^^ reniarkahle elfect was its fretpieiit

iti'feat of the intentions ot uidearned testators (/). win..
*• in leaving tli.'ir lands and houses to tin- nlijcets of their

Ixuinty, were seldom aware that they were conferring

only a life interest
: though if they extended the gift \n

the liiiis (.1 the partie.s. m- hajiiiened to make use of the

word (st,i!r. nr sou ther such technical term, thru

uitt or devise included the wlmle extent of the inter.'si

they iiad l>ower to dispose ,,f („,;. .\s mav he imagined.

. I S.'i lira, I. f,.. ts .,.

i;i 1 '. l.ilt. .(ei ,1. Is ,1 : sin
r-ii. h. »; />.„ ,1. /».,,,..

II //.('„-. I 11. is:, -j:,; 111,...,

l.r.Ml M,i\irn^. .'.It.'., ."iih i ,|.

i;i If a In, I, 11 1, i;k

I'.rM.t..,! «,,uM h.i'.r -,,i,| -,'.. tth,-,l..,,ri,llli.M.-,,.'- tlii'i,', ,i

Aiiv, III' «|i.. n-.i,|- llni, T, II . n-

I'l.uk- 1... 11" !. .11 ti„- h.u.i-l,i|

I. . Imi. mI nilr. .111. I. wli.it I- III .|.
,

-ii.'L'i'^l ,1 ^i.iiM.j i.'|..rtii.

I>. I .i"f'. |p. Ill,

i" 1..^, |.. :iii.

./: I "I.. |.,.. J7. 1,7.

/) -' .1.11111. Ill .,Ti Will-. .'I,;.

'" I < ••iiirai:\ -|.< .ikii...

1. 1 I..I.I \I.lIlMl.-f.| III //,..;., . 1

! til.- ini|...--il.iii!\ ,.f ,a,!.i,,nti_. ,/,;,;,,,,. (,,«,,, .in,,

I"-'

-"^' " "' 'l''t.Hiit .,• .i|i ri,..n |.. 1-..II li.i- ti„- .M...II.--I i.|.

in .1 !..-i~..n.il ...ti,,h M , I ,,,\ iiil.Tri.. . I,..|u,.,n ji,,;.
h ii.i-i i|, .;..i .,-,||, v,.,| 1,1 1 s;!_..

< \\ l:i>. r. I - t'l'.l'. Is. n. ../'
. ( ,,,,:

in. I ,1 |U.iii!ii\ ,.|

-en-.' ll. Ii.- «' 'III. I

'•''' '''" ""' ' '" 'I.-, ii,. ..I i.Mi ll .1 .ii.in til. ,ii!t, i.-ii. . I,

"'; '" »'- "• |".|.int . f ti,. ,|„. ,I,.,||„.,,,,„. uiii.li ,~ I,

.i.llk ,1.'.-. i.iit ,in .lil.'lit. I,r.| ilf.irr. .-t.il,i;,|i.-.|. :, tl.i-""" ••' '" '•''• »ll" K.uLi til.' »..r.l* of thr tr-t,if..r .1. I

• H.j.rr, ,.it,. th.. hirvliM,.. .,f ,, ,,nlv a -/.--.-r, ,,^,„. nf t|,o . r„ ,
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thn tiucstions raiHod l.y this nil« wen^ sufficiontly

riutii.Tous till at U>,xnth a sfatiif.uy iviu.'dv was applied.
And now. in wills niad.> alt.-r tlio y.-ar 1H;17. a dovise nf n,,. r.ile

n-il cstatf without anv words of limitation (n) shall |„.
"'"''';'•'''' "»

. 1 , .,',.. t" wills, nut
constnu'd t.. piiss th.' f.o sunplf. or oth.'r thf whohi n..t a>. t..

rstat.' or ii.t.-r.'st. of which tlu' t.-stator had j)ow.'r t(,

''"'''''•

dispusc, unless a contrary intctifion shall app.-ar (n).

Mat th.' old m\r is still in lorcc with ivj^ard to dcods {p).
To confer a life est^ite, however, it is usual and proper
to limit the lands to the ;,'rantee '•

during' his life
"

{,/).

Tf a tennit in fee simple -rani land to another for IVnuiv of hfo

life, a tenure will he cicited hctween the parties, as i,,
''"'""•

the case .,f ,, uift i„ tail (r) ; and on such a tyrant any
rent or services may he reserved ( . fn early times
after the CuM.fuest life otafes seen, chiefly t.. have |,,f,, ,..,„„..,

arisen under leises at uiuney rents, iiKtstlv ^^ranted |,v
'"'''•'"« ""''''

ecclesiastical corporations of church hinds {I). At the
'"""''

present day farming,' lenses are seldom j;ranted fur life or
lives, lafe estates, however, are very common interests
in land. Hut they now almost alwavs arise under the l''"''''-

modern syst.-m of settlement, which has prevailed since"'"'"""'""'
the time of the ("oinmnuwealth ('/) ; and in which, as we
ii.ive seen (7), a life estate is ;riv..ii to a hMsl.,ind on his

niirria;^e. or to an eldest sou comin;^ of ;iKe. after whose

r-tiili' nr hiinl ilcvi-.i'i|, jn itiat

r.i-i', if III) wnrils of liinit.ilii.il

ire .iililcil. till- (IcMM'.- ha- onlv
an cstiilc f,,r /-/.•. Hiif if till-

«nri|:< llciliil.' till- '/'nintuiil .,t

"'I. I. -I or |ili.|M-ity Ih.it 111,,

'••^tiili.r lia,- 111 Ihr l.inils i1.-m-, .1,

thin Ihi- .,/,„/, rvii.nt ,.f Ml. h
In- intm-t |M-~,.> l,y II,,. ^,,ti.

! ll;i- il,-vi-ic. 'ri,,. i|ni~tic.n.

'liiTi'forc, 1, alw.i\-, .1 ,|ii,..||,iii

'f i'oii>liiulii,i). nj„,ii ill,. w,,|,|.
I'l'l tcriMs llNcI liy till' l,--t;ll,,|-.

[i'\ I.'., vmrili 'iislmI to limil m
ni.irk out tin- cstiiti- coiifcrr,.,!

i'l) .Stat. 7 Will. U'.anii 1 \i,i.
. L't). -'i. js, :;(.

'/•! .!«'''. |i. 1 17, n. (',|.

(7) l>,i\ uNoii, I'riT. Coiiv. Vol,
111. |Kirt 11. |,. !IHJ, ;iri| cl.

I') .1"/.. |.. II t.

I-) l.itt --. .")(i, .,7. i:i.', ju,
-M.i , (oil,. 'r,iiiiri-, IMi.

(0 .M.iilov. roriii. .Aiii-I. .No.s.

lH.'i <</. ; DoiiK-ilay of .St. I'aiii s

(•'.•uinlrn .s,ici|.tv). \c. !_>_> .«,/.;

<. Ion, ,.,(, -I- Ca'itnliirv (Uolls
Miii-s). .\..^. JO. i':t, :i'l, U, ami
• tlii'n ; \ ini.L'nolotT. \'ill. in Kni;
:!:i(i. :!:ii.

(") .'sri- l'a|,i-i- i.Hil licforc tlir

.liirnii.iil .S,„ i,.(y. vol. 1. ,,, 4,-, (a
|ia|iir unit, -11 l,y the late
aiitlior).

.M .1".',. |,. 111).

\

1

1.'

1

[1

,!; „ " ' 1 1

'!• '(
t

.
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1 1

i 1
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K.-aUy

•loath th." lands arc limit.-d t.> his milx.rn .hild
siircrsviiv.' csf itcN tail. Wh.'n lilV csfat

ron for

f's arc so created
no rent is reserved. An<l iho.i-h an ..ath ..f fe.dt^
irifident to a life as t«

has lon^r iieen practically ..hsoh-tc (7)

I every other frech<«l<l eilalc. it

'-'I'"'-"'- Kvery life .state may I.e .letern.ine.j Iv the civil
de.ith of till' |)art\

lor which reason in old cunv
.V<iiii,il lif,. usuallv made fi.r tiie term of

iis In III- natural death :

I'vaiKcs the arrant \\a>

Kornierly a |ier>'Mi hy enterii

ii man s natural life (:

pr.ifessed in leli;^iun. I.ecame <h.;,,|

1^' a moiiasterv. and Leini

this doctrin
ni law (11)

IS now ina|)|.lical.le
: f.,/ iliric is no I

lint

oic'el
i'liy le-al .•stal.lishnieni l..r prolosed persons ,„

Kn-ih.n.l (/,). and our law never took notice of for
profiessions {,). Civil deati

C|M||

oiitlawrv ('/). which may still take |il

proceedin;.'s, thoni^l

1 may. however, occnr 1.

place III criminal

1 in civil proceed in;.'s it is i

tl)olished {,). Civil death was forinerl

<>\\

also l)v attainder for t

V occasioiH'i

itttainders are now aliolished
(

/" ).

reason or feloiiv : l)iit Jill

l!i''lri(t( i|

"njnyiill'nt of

Wit I leLMi-d to the riuht of ir

„,„„„(,„ i><'.'<ili"ii ol a tenant for life is v.'iy difTeivnt Iron, tlM of tenant in f

lif

ee elijovmeiit the

I. It

•'«' sinipl in tail (7). J- very tenant loi

e. unless restrain COS eniMl "r agreement, h.

inde.-d the common riuhl ,,\ all tenants to cut uood f

liiel to l.iirn i„ III,. I,,,,,,,. |,„. ,1,,. „|.,|.i„^, ,,,|,|

of ail instiiiiiM'iits of liushjiml rv. and for r

rep.iiiiii;:

cpairin;,' the

(.y) l.itt. . :tJ: (,,. i.iii. (17 I,.

'iH li. n. (.".I.

(:) <". I.ill. l:ij ,1

Ji

f'liiiiri IJI.

(/) I Hlu. k. <•,„„,„. i:ij

('': I',,, I,,,,, :! I

" ll)
; I I'.l.i.k. ( .,Mnn. i:i'

.si..t,. :ii (.,,,. Ill ,. :(., , 17
In (..,>. l\. ,

. 7 .-, -s ;-

L' A :! \\,ll. 1\- ,, 11;, .
I s,.,'

Il'.l'k^ I). (...I

;
-'.1 .V Ji \i,i. l::i.

A- S. I J.!

11,^1-

i' I < ". I. III. l;(j I.,

'/I I |!h..k (
'. " <"l- I.'!-' !• \\,,ik. M. IJ.l

"''•
I'-

t;t. nrj.l II. (./

!•
) li.v -l.il, IJ A 1,1 \ I

'Mini. :ii!t. ;i.so

I. ill.. I 111

.Vll^t.l I.iihI,. <• Dm
III Citl.nii,

(/. li -''I. :i;i A .-ii \i

(''' '"' Pi'. sl. II I.

I
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hous... and th.. I...,|«,.s .„.! f.-.Hcs (h). ,n,| ,|s.. f|,.. .j.-l.t
to cut u,„|,.ruo,M| HM.I In,. ,...!!,nl. i„ .|„.. .ou.s.. (,)
Mut lu- IS n..t all„w..,| t,. ,..„M,ni. ;.mv kin.l of „„.,, I.y w.-,.
volu»t,.rv .l..stnu.f,..„ of ,n,v ,,„. u| ,1... ,„...,„....<

vv.«.|Ms,.alMvo|,.„,an. „..stM/). TlnKln.,navnu;v„,
""'/""•'<'r(/). or plough up an,i..nfnM.a,lu. i.,..! (.,) •

"'

^"1.1 In' IS not allow..,! to .li, for .„,.v..|, hruk-artl. o,'
^<on.-. ..vropt in MH.h pi,, or phH... ,....,,,,,.,.

^

usually ,lu«wlM.n In-, an... ,n(.): nor .an I p..,, n..w
'"":'" ^;"' ••"•'' •"• """' """"••'1^. ....r ,.,„ ,urf for s..|..

""•"«I"M.I>: lorallM.,ha.,.uo„Ml,..,,,-,o|
vol,,,.

'"'" "'""' '5>" '" '"-itnu... ,h... ^w.rkn,, o| ..x.^.n...
'-""•-. or ,o ..,., „„, ,,., ,,|.. ,„ ,,„^^ _,,,,^:^^,^ ^^^^^1 ^^^^
that pur; ,.M..,s ,o, ua>,..

; an.l tl,.. ,,.,,,Mt n„^ .„.on|-
'";.'l.v .arrv ,„, .sn..|, ,„i,.„. „„, ,,„ ,,„., ,^^ ;^^^ ,^ ,^^_^
f'"- '"^ "^vn pn.li, H. An.l U i. now la.|.| ,|,,„ „ ,, ,;„
7'^"' f'", " "•""'^ '•" '"" '" M\ tn„lM.r a.ronl,,.,, „.
'IH. iiMiai ...Mirs.. of n,anau..n...n, o| uoo.j.. wl„.|,^„.
i'"-.l..c..ssors ha.l ,ul,iva....l for p..„o,|ua| ..n.pn.n... •

<'n.llK-.sontitk.,lto,h..pn.,i,.,,f,,,..lM.r. ..,;,(;)
i<v an old .ta„„,.

(y), tl... ,.on,nnt, in^ of anv a,.f of wa , ;

IJl

' iiinri]. ;t."i. IJJ.
I') r/nllij>- V. .\,„,M. M .\|. .V

*1 . •.»». A'- lu llllll.li.ljrs ,,f Villi....

-I "II. I.',.): /;„,„,/ V. Iliitiol, -X'
..a* .-.,!, -.IM; AV„/r„;,/,,/ V,
"'/'V. I.. I!. 1 |.;.,. iMii. ;i.-,

li.'U. ...1.-,; llu„,,,n.Hl V. //„„„
""»/. I.. I!. IK |.;,,, ;(itti. ;|,i7. .•ji,s

;.'"'""""' V. .l/,/,y„„„. I.SDI, :j

• li ••l'»i, :(.'!•. .i.tK. ;i7T ;is(i

Kl •.. I.ili. .-,;i a; 117,,^/,,/,/

;'.""'.-' I'. \v,..s, -la ; lii;;,,;^

""" 'i- I--. -'M. 111. -'t
:,"' '/""• •'' V. /.;-/./ A,.,,,"/,,,;

":""""'^ '.... i!MH,. 1 ,1,. .1-1
'"''*" >'.l'. \ M, 111.,. Km-"
1-1". II S. !l.

'/ •"•ik. .,), ..,,,,1 ,,|,„ ,,,,.

'""'"""'II l'-'rl..ift|i,.,„iii,i.v
""I 1" H.iif |.lac,-s „t|i.-r lirr^
.!' '"'"""' ""lll>.Tl)Vcll>ti, I, I

' '

' '' ^ //""'/" //. I.. I: I-.

'M- :f'»i: /''-/. / V. .l/„.,„„„.
I .*^'l. .Ml,. :(...;.

lilllL-. lilll. llt.H. .N,
, /,„/, ,

,' ^/
.l/'-'-^..v/,^,„,,A..

Iii.,^.;i.-,,'

,

""•'. I.M.. .,:! li.
I ,„,, /

I"";//"'". J lii.n. I,;,; . /./,„,
,

>'...i. «/.,» s/,,/, f^;,,„,,,,
, , ,^^^

/"'",'/. I .\|.|i. . .,..
i;. I

;/"''- --.I... A |:„.;;/,^ ;,

- ' li- •117. .\- In «!,.,, ,,,.,. , .„•

"I '\i-lin- MiiMi--. -,,. A, ,|/,„,,„„

V"'-
I •!'• ^'IH, A, //,,/A I!, hi'

,
y,"

"'-'
/ ^. M.,.,...,.

I^''l. I! ( h. .ii.ii
. A. /,,,. ,

/'•""'/. .V /(/,„,,„,.. |i,|_. .1 ,.,

.Till. "

"/) TImM.iI,,,,. ,,( CI,,,,,,..,,., '"l"',"'''

.1^., ,. .
• - ' " "^ • "iiirii.

->'!: < 1.. I.ilt. Jls I,. „. ,j,

•^

i .

I

;

! i;
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1

aUillNhnl.

IVrmiwivt'

W'HstC.

wa« made ii cause of forfeiture of the thing or place

Writ iif waiito waHted, ilk case a irrlt of icaxtc were issued against the

tenant for life. But tiiis writ, having been .super

sedcd in modern timen hy an action for damages (r),

waH aboHshed in IH.'W (s) ; and a tenant for life is now
liable only to pay damages for waste already <hine, oi

to be restrained by injunction from ciittinn the tirobti

or committing any other art of waste which he mav
be known to contemplate (/). It was formerly a

(juestion whether a tenant for life were not ii.ible for

jwrmissiir. as well as voluntary waste; that is, for

permitting the buildings to go to ruin ; but it is now
held that he is not (ii), unless the dutv of re])air be

expressly laid on him by his grantor (r). H anv

timber on the laud of a tmant for life were in sueli an

advaiKcil state that it wnuM take injuiv bv standint.'

he might obtain an order of the Court of Chancerv

allowing it to be cut : when the profits would be in

vested for the benefit of the persons entitled on tin'

expiration of the life estate, and the interest paid to

the tenant during tiis life {>/). And now uiuler the

Settled l.ind Act, IMH-J (;). a tenant fur life, im)teacli

s.-ttliil Ijiiia ,,|,|(. f,,r waste in respei t of timber, mav cut and sell
Alt. IH8J.

.

any tmiber growing on his land when ripe and fit jur

<utting, provided he obtaiiu-d the consent of the trustee^

u( the settlement or an order of the Court. Fn such a

I'liwrr til

(lit tiniU'r

IIIliIlT til''

(I) J WiM^. Saiinil. L'.'iJ. II. (7) ;

.1 Slcpli. Coiniii. ."i.'L', lilli cil,, UJ,
lltli I'll.

{") Hy .1.11. :i A 1 Will. IV.

V. L'T, «. :t().

{t) Sv ScIdii nil .liiili,'im'iils,

Xl') «/.. Ills!
"I.. Till r.l.

{,!) Ill ('iilinitjltl. tl (Ii. I),

."i.ti; ; ..ri- III!' I-.1M-. IhiTr riliij ;

ami |{ivv.> mi \\a>)i-. Jlo Jj:i ;

ii, h'luntvi. I.SHS, 1 Cli L's. :(.'
;

II, I'm 11/ ,1 ll',iil.,ii. I '11 Ml.
I I h.

ItiO.

(.-) II. ,.,///„„/„ V. I( „//,,. .-,

g. H. I), jot : l),i.ln,.„„l ^. M„.,.

iiiiir, IS'.tl, .1 ( h. ;Hm;, .i:i!).

[I/) 'I'iKik,, v. .1 CXI /.</, ."i .--iiii.

-':(.-.; II '(/./.; V. ir-iw.,, 7 .s,,„.

-'Ill, \1 Sini. 111? : 'I', , III mil, h. \

ri,ll,iii,i,h, , I llarr, 4."iti ;
I •,!,-, n

\. Hill I \ . .V (.('.('. ."itill ; C,,'

\ . lliiiii-«,iL,.\,,\\.:,\~
: u'. ,111/1, ,!!

V. lh,„,/,r,„Hl. I,. H. IH lv|. .-tlM,
,

/..."-../ > V. S,nl„i,. ti Cli, I). |:!'l

.\llil the .Si-lllril K^t.llr. ,\.!-.

Is.'iii and Is77. <-iii|".vuii-.| Ml.'

C.iiiii |i> ^.ii||iiii'i-.i- a ..ill iif ,iii\

tlliilHT, Mill Ikmiiu iirii.iMirril.il

tuiilKT, i;rii«iii.' I. II aii\ .ritl. •!

i-lati'. ; >lal-. lit \ .Ml Vicl .

IL'II. s. II ; 40 .V 41 \ Id. r. I -.

-. hi.

{z) .Stat. 4."> \ 4t> Vict. r. ;is,

s. :t.-..

f..

I
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ras.. ho will 1,0 ,.„tit|..,I t.. Icoo,, <m.. f.,.,rtl, „f tho not
prnrmls ..) f|,o ...|r; In.t tho rost ,„,iMt ho sof „si(lo
iin.i (ipph (I as cajiitnl monoy arisinj,' niidor tlu- Act.

If. i...wovor, tho ostato is j^iv.-n fo t|,.. to.mnt hv a
writton instruinont (o) oxpr.-ssjv ,|,.,.|ni„« hin osh.to to
Ih' -n//,o,// l,„i.-mhn„-nt of u;,.,r, |,o is allow..,! to ...t \V,.l ,

tiiiihor 111 a liiisl.aii.||iko niaiuior for Ins own l.on.'lit
""l"''"l"".Mt

t" opoii ininos, and rotmiiit ..iImt acts of wasto u.tli

"'""""

"'"P"Mity (h)
; iM.t so that l,o .jn M,.f ,,,,11 ,|ow,. or

"l-fa.v tho tainily in;insion, or foil tiiola-r plat.fo.j or
l.-ff stamlmu for oriiainoiit, or .o.ninit othrr iMJiiri-.s

"f tho liko natinv; all of whuh a.v „.,n,o,| ,.,„,„l,l, v. ,,,1..

WHsto
:

tor tho Court of Chaiurry. a.lrni„i>torii,^ <v/..//V
"""'"••

i-Mraino,! m„ |, pro.oo.lin.s (, ). Aim! mow I.v a pro-
vision of tho .In,|„:,turo A.t of j.sT:!, whirl, unito.j ,h,.
nl.l s„por,or M.urts of law a„<l o.p.itv (,/). a tor.ant for
lito without in,poa(l,in..nt o| wasfo has no lo-al ri-ht
t" '"iMMiit ..p,it,l,|o waMo, nnloss an mtontion "t..
n.nfor s,h h a ri^^ht oxprossly a,,, ,s hv ,|,, ,„.,r„in,.nt
cri«atin« his ostato {<•).

A tonant for lifo may m,,,,„ ,.,,.,, ,,,„ |.,,,j ,,,. ,^^^,^,^ ,j^_,,^, ,

'"' '" '""^' "^ I'"' •^'"'11 livo: h„t h.. .onM no, hv tho:'""".";"',"/
^-""""•" la«' mako any la^M„| .|,.pnMt,on to on.h.iv

""

1"> " l<'nK<T IHTio.1 (/). An.l Ins •onnnnn jaw ri^rht
"f "l'<''mtioi, is still all that ho <a„ ,.xo„i>.. f,

VI) lh„i-,nil>i's,„.,^\) J{,.|, n, l>

('-) /.<.(/•, Iloirl,-' ,111,, I I |!,.|,.
"'- li

; J Hlack. (ui,,,,,, :;m:{
iii,n,,-i V. /,„„,/,. |(i \,., 1^-

;

' h„h„.l,i V. I',i.ii,„i. ;i |{||,.'

-II. 1" II. \ ('. .-.,,4: l),n.,. I.
n,..,„,„l,, 2 Sirii. IJ,-, : II ,,ii ^

//'//. -' Swiiii-t. I III; II „/,/:, ,

""'-/••. I.' Sim. 107; /,', /;,„,,„,.
' ". .u CI,. I). .-,L':(.

<•
) I l''<'rii,. I-;,,. :!:i „, . \,„,

'l",",l /*„»•„..,/,,,, V. I.,l,l,l S„,„l,f^_
'' \l^. 1(17

; /;,,,;/,, v. I.ni,,!,. \n
)>;- I N.I; l,n,,\. M,,,,,. Hi \,s
••'>: U,ll,»lr,/ V. II, //,./,,/. ti

1^

>r his

1,1,/,., -t. L' I'lllj. 117 ; .1/,,,,,, y^
.1/'""-. I.", Sim. .",(,.,,

i I),. (; ^^.

I. .IJ.-t: .\t„kl.il.„„.i ,. M„'u,.
Ih„;,l. I J,,. (;. .V .1. ,-,1,4 .

/,.„/.,r
^. >:'„;,i,i. i;iri,. i>. i7!i' 11,/,/.
Ill.,,;l,ll V. 11../../. V. l!Mi:i •' CI,
'.lil.

I'/l S,..,,. :!i; A .•17 \ irt ,• Ct;
.17 A :!.s\„,.,, s.!. ,\. , |„,,^'

iiml till' Cuiiri ,,| ( (laii.r-n. „,',.

() st.ii. :i(i ,v :!7 \„,.
^. -•">. Mill >. .'{.

I'lli,

Sin,. (07

(./ ) liniri, f,,. II I,. i:{ i,,:i|s.,
•I-'.I I.. ;ilM a: |,„, ss. 41

;
/"/<v „f /.,,rf, ,, >,„,/ n.i, r„W Vi I:' f," i.i,r-^i il.

m

!: r It
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Powers of

tenant for

life.

OK CORPORKAL IIKRKI>ITA.MENTS.

own oxclii.sive i)n)tit. Uiit sit the present diiy a tenant

for V'f^ has larjfe imrcrs of disposing; of the lands he

hold., for the benefit of those entitled thereto after

his death, as well as himself. Powers are ,iieans of

conveyinj,' land independently of the rjoht of alienation

incident to the estate in the land. Under ti;e modern
.system of settling,' land on one for life, and then on

hi.s sons snceessivcly in tail (//). no valid disjuisition of

the land could he made by virtue of the e.st.ites so

created, except for the father's Hfetime. until a son

attained twenty-one ; when he cotdd join in barrin;,'

tlie entail (li). This was obvif)usly inconvenient : and
it therefore became usual to jiive to the tenant for life

under a settlement powers of leasing the settled landI'owci-^ of

.sale eoiiferreil
^"'' C'"''*^:' 'n terms ou s))ecitied conditions: and lei,<(

by .sellli-

nients.

Towers of

ii)i|]ointnu'nt.

granted under micIi jiowers remained good after his

death, for the benefit of his successors under the

settk'ment. It was also usual for settlements to con-

tain powers enabling trustees to sell the settled lands

and convey them to purchasers : and with the purchase

money to buy other lands to be made subject to the

settlement. The exact o])erati()n of these powers will

be cx])lained in a subsecpient jurt of the book (i). For

the jiresent it will be enough to say that the devices

of modern conveyancers had made it ])ossiblc for a

tenant in fee simple, not only to grant his land to

another in fee simple, or for any less estate {k), with

the rights of liienation incident to the estate conferred,

but also to give to others independent ])owers of di.s-

pos '11 over his land, etpiivalent to the disposing

power of a tenant in fee simple. Such ])owers are

known as ])owers of a]»pointnient. Thev could '-nlv

inise. in the c.ise of s('ttle(l l.md. by express jtrovi.-ioii

of the j)arties making the settlement (/), who, having

(;/) Aiilr,
i)|).

Ill-;, I lit.

(/') .!/'/<, |). 111'..

(() y'(^-^ I'art 11. Ch. lii.

(/) Anil. |l|i. (i7, 7.').

(/) I'owers of ieasinji appear to
(late from the bcginninL' of the

11^ 4-
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tlic wliol,- foo siin,,!,. U, (lis]).)s(' (.f. weiv i„ ,•, ]M.siti„n
t(j cioiitc y>o)/r/-.s- over iis woll as r.v/^,/r.v in the land.
But nu^y tlu' S.-ttlnl Lnn.l Act. lW-_' (,;,), .jves t„ I'.w.ts „f

ovorv toiiinit f..r life iu possession .,f hu„l under a settle-
!''|,:';,'r;,;""'

iiient laij^e powers oi leasinfi and als(, a ])o\ver of sellin-' ^f^'>^'>-n"\'^ Hm'

"•• .'xchan-in- the soith-d land. Since these extensive Act',''li«'"""'
statutory ])o\vers have been conferred on a tenant
for life, it has heen no lonj,'er usual to insert in settle-
ments the old express ])owers of a])pointment, which
were formerly nsed to effect th(> same oi)jects. Statu-
tory i)owers resemble express powers in atfordin^r
means of conveying the settled land, independentiv (it'

the rijrht of alienation incident to anv estate theioin.
But their operation does not rest on the same con-
veyancing device

; as they (leri\ e their effect from the
supreme authority of the statute, which enables the
tenant for life lawfully to convey away what, in fact,
is not his own.

H •>

i'-i

The scheme of the Settled Land Act. 1882 (n), is to SHuMnoof tho
entrust the tenant for life with wide powers of disposi- ''^""'7'

I''""'
tion exercisable by him for the benefit of all parties

'
'*' '*'*''

entitled under the settlement (o), but to impose such

Mioiiern system of settlement
;

and the pni.tiee of insertiiifr ii

Iiower (if s,,i,. in settleme'iits
~ecms to liave prowii iiji diiriiii;
llie eit'liteeiitli centurv ; see
Uiitler's nnle (v. 4, :,)' to Co
l.ilt. I'itd I); |?ii,lir„„urs IVeee-
iliMls in Convt^vaneini.' (."inl e(i
-V !•• Ili!'i»),

pi').
l;t(l. 148, 171.

3;i2
; l^illeys I'raetieal f'onvey-

aiieer (I71i»), p. .-)(i8 ; 2 Hors-
innn s Conveviiiuini; (1744).
pp. 217. 47.-)

: 2 \V.K„i s fonve,-
:iiuin^'(;{nle(l. hy l>,,well. 17!»;i).

p. fi-H
: 7 Harto.i'sConvevaneiin'

(.•inled. 1SL>4). p. 24S ; .'(David,
son s I'lee. Conv. (.-(td eil. 1S7;1).

l)p. 2ti;i 2t;!t, 47lt. ,Mti.

("0 St|it. 4r> A 40 Vict. c. ;i8; see s. 2. sub-ss 1 r, Tl... SetHe.i s; ,.i i

F^..U..s A,.t, 1877 (stat. 40 ., 41 Vut. e. 18).M eplace 1 an t' ^ '

i: V,.,of 18...K en.powers tenants for |,fe nn.ier settU.n.ents n a.le after I e o Is (
,• ,

..f;
'

e c;;m* ""^*-^:''T
"> J-'^-"'- "f "".v fan ..f tiu.ir settled

thru ;,),.' 'T'"';''"'
'''^"•^''">-'">"^'^«>Ki lands usually oceupiedUHnuitli. at the best rent witliout tine. Acricultural mmniL'InnUhun. and other leases, and .sales of .settled estates nnv -I 'he

o}":.rW ^'f f""^
Act on application to t!; O^uk'^IHw i,m"t tlie

( ourt, whatever be the date of the settlement.

(") .Stat. 4J A- 46 Vict. c. 38. (") .Sect. .',:',.
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OF C'ORPORKAI. HKRKDITA.V-^NTS.

conditions ou tlio exercise of these powers as shall

prevent his dealinj.; with the land for his own profit

at the exjKMise r)f his successor's interests. In par-

ticular the Act does not i)erniit him to receive any

capital money arisiiif^ imder the Act, hut directs its

p;iynient to trustees of the settlement for the purposes

of the Act {])), or into Court (7). Thus the Act em-

])owers (r) a tenant for life to lease the settled land

for any pur])ose whatever, whether involving waste (.s)

or not, for any term not exceeding (i.) in case of a

building lease, ninety-nine years
;

(ii.) in case of a

mining lease, sixty years
;

(iii.) in case of any other

lease, twenty-one years in Knglaiul or Wales (I) and

thirty-five years in Ireland {>(). But the princi])al

m>ins;()n-house (if any) on any settled land and tlie

pleasure grounds and j)ark and lands (if any) usually

occu])ied therewith cannot he leased under this Act

without the consent of the trustees of the settlement

or an order of the Court : though this restriction does

not aj)ply where a liouse is usually occupied as a farm-

house, or where the site of any house and the pleasure

grounds and park and lands (if any) usually occupied

therewith do not together exceed twenty-five acres in

extent (j). Every lease intended to take effect under

this Act nuist he made strictly in accordance with the

conditions im])osed l)v the Act. Thus a tenant foi'

life intending to make a lease under this Act must in

general give due notice of his intention to each of the

trustees of the settlement and their solicitor, if known

to the tenant for life ; though persons dealing in good

faith with the tenant for life are not concerned to

(p] See ss. > (siih-s. S), :is, :i!) ;

Stat. r>;! * r.4 \ict. r. Ii!*. s. l(i.

t'j) Stat. 4.") A- 4ti Viet. c. :f8,

s. 2-2.

(r) Sect. Ii.

(v) Aiilr, p. IJl

{() See = I, s;(!h.^, ;!
;

W>:i-.

Conv. Stat. 2<J1, i'M).

(ii) Ser-t. ().">, siib-.s. 10.

(.1) Stat. Oli (V M \ict. e. m,
s. 10, repla. ng 4.") * 40 Vict.

e. lis. s. I."). See Prase v. Coiirt-

III I/, 11)04, 2 Cli. .)0:t; (lilhii/ V.

}{ii.-<li, l!»0tj. 1 Ch. 11 ;

'

lir

\i'^t!:r-r Sifihd /;.,'«•'•.••. i'.Mis, !

til. 59:}.

1^-
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iiKiuire respecting the jriving of this notice (y). And
every le.se nia<le under this Act must be by deed (')
and be ni:.de t.. t,.k.. effect in possession not' later than
twelve nu.nths after its date (,/) ; it must also reserve
the best rent that can re:.so„ablv be ..btained. re-ard
beuij,' had to any fine taken, and to anv nu.nev laid
out or to be liid out for the benefit of the settled land
and frenerally to the circumstances of the case {l>) and
must m other respects conform with the requirements
of the statute (c). But a leas , for a term not exceedinf,^ l.-,se for
twenty-one years at the best rent that can be reasonably "' • '^^^

obtained without fi-ie. and wherebv the lessee is not
" '"'

exempted from i)unishment for waste, may be made
I'y a tenant for life, without givin- anv notice to the
trustees; such a lease may, moreover, be made by
writuig imder hand only, in cases where the term does
not extend beyond three years from the date of the
wntmg id). Building and mining leases are subject
to additional special regulations (e). A fine received Fines on
on the grant of a le.se under anv power conferred by

''**'^-

this Act must be ap,,lied as capital money arising under
this Act (/). Under a mining lease made under this Rent ,m
Act part of the rent must be set aside and applied as

"''"'"*-' '™'"'-

capital money arising under the Act, whether the mines

127

(,V) Stat. 4,-) & 4(i \'iot. c. 'M
''

/a'
'^'^''" "'"*• *' * '*** ^'C-

'•• Is. s. 5; Murl/ioniiiyh v. ,S'u,--

''"';• •f-'ll- l>. "il<i. fi-'.-i; //„lt,.,
V. /^,.vvf//, :j8 CI,. I,. :i;j4. ,;

rid;i,- V. Chp,,, KSi)l>. :t Ch. ;j8j-

txirt. 1898. 2C1,. (ioo.

(-) Aiit'. p. :!:>. and n. (0.
(_«) .Stat. 45 & 40 Virt. c. .'fS.

^- I. .sub-s. 1.

('') Scot. 7, sul)-s. 1'. As t.) a
lease |,v tenant f(ir life .,n tlie
Mirivniler (,f an existinf; lease, see
/;' "'•'-. 1010,1 ('h.27!». deciding
'liat the tenant for life is entitled
t" tlie full beneHt of an increased
ifiit reserved in such circum-
slances.

(<) KvPfj- lease must contain

a covenant for payment of rent,
and a conditi.)n of reentry on
non-payment of rent w'ithin
thirty days at the outside; and
a counterpart of every lease must
he executed

; sect. 7,"sul)ss. .*{. 4.
And see S„th,rt(iiid v. Sulherland.
l«!t:t, ••) Ch. lO't; Middlfma.-< v.
^fnrn., \<m, 1 Ch. .-,74 : /ioyrr
v. hdhnioh'. lito:!, I Ch. 8;}(i

(d) JStat. 5:{ & ,-,4 Vict, c 09
s. 7.

(<) Stats. 4,-, A- 40 \-ict c :i8
•«•<. «-l(»; ,2;k r,\\ Vict. c.';io'
.).t A- .)4 \ict. c. 09, .ss. 8, 9. See
lif Aldnm's Settled Eda'c, 19(l'>
-' Ch. 40.

(/) Stul. 17 A 48 Vicl. c. is,
s. 4.

' >: ! 1
(id

I

} \fi{

W 'I

\h

I tl
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n Tonaiit f(]i'

life s i)n\v('r

of sale anil

exohangc.

or niii)tM\iI< Iciiscd wtMc aliciuly Djicnod or in work or

iiof. unless M foiitnirv intention were expressed in tlie

setllement (</) : niiiiiely, tiiree I'ourtlis of the rent where

the tenant for Mfe is iinpeachahle for waste in res|)ec1

of minerals, and otherwise one fourth ; and in every

such case the residue of tiie rent will <s,o as rents and

))rofits (//). l*<iwers additional to or larj^er than the

powers conferred by this Act may be j^iven to the

tenant for life by the deed under which ho holds (i)
;

and s(>1 dements often contain some relaxation o' tlie

restrictions imposed by the Act (y). Any lease made

1)V a tenant for life otherwise ihan in accordance with

the conditions of the Act will l)e void as against his

siiccessors (A), tiiough uood for his own life.

The Act also em])owers a tenant for life lo sell or

exchanii:' the whole or any ]>ait of the settled land (/).

But exactly the same restriction is imposed on a sale

as on a lease by the tenant for life of the principal

mansion-house and lands usually occupied there-

with (iti). And due notice of intention to sell must be

<^\yon to the trustees and their solicitor, as in tlie cise

Ml
ill

(-/) Sec /,'. It'll/, r, V.)\:i. -2 Ch.

2\i>.

{!,) Stat. \r> \- 4(i Vict. 0. M.
-i. II. A tenant for life is nut
' inipcachalilc fur- waste " within

the meanini; of this seclicm as

rcL'anls (i|)i'ii mines ; /m Cliiii/ltn,

IIMIO. -2 Ch. S(I4 :
/,'. //'///. I'.tKi.

:.' Ch. 4SS, l!i:!. See diili, pp.

121 I:;!.

(/) See sect. ")7.

(;') A'.y,, as lo tlie necessity uf

jxivinu nntiee tci the tlllstees. (if

(if M'ttinj.' aside part uf the rent

(111 making a miniiiL' lease, see

Wins. Cdiiv. Stat. :fiis. ;ij.") ;it7,

")(!(). r)L>t>.

(/;•) See I)iiri,-< V. IXirir.^, .^S

Ch. I). 400, decided (111 the Settled

Kstales Act. IS77: Siith( rlaiid

V. Siillnrl'itid. ISO:!, I! Ch. KiO;

Chnndhr v. lirnHh;/. IS07. I Ch.

Mi) : Kr Udiidmait, nnd ]yih-o.r's

Contmrt, VMV2. 1 Cli. .".00; lloi/r.

V. Kdhrooh. ma, 1 Ch. S:ili

:

I'liiiiford V. \y. IMUr ,(• r«., AW.,

1014. 2 Ch. :(,):!. A lease made
hoiui Jidi- in intended exercise uf

the statutory power may, how-
ever, be good as a contract tu

grant a lease, and so l)e hinding

(111 the lessors successors; stat-.

\2fc Ki Vict. c. I'd. s. 2 ; I.(A U
\'ict. c. 17. See stat. 4."> * 4il

Vict. c. :iS, s. 12; Wins. (\„i\.

Stat. .SllO.

(/) Stat. 4.". & 4(> Vict. c. :iS.

s. 3. See \\'liiilirn])lit v. Hiill.ii.

2:i Ch. J). 7r)2; lif Cliiii/lnr <

Settled K-itate Act, 2.5 Ch. 1). (i.">l.

(m) Ante, p. 126; .see He Se-

hrinht'H Settled F-^tales. Xi Ch. I).

420; llrKCe v. Aite'liury, 1S02,

A. 0. 35H.
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i)f a lease (/(). Every sale or exchange must he made at
tlif best price or consideration that can reisonably be
obtamed (o). The proceeds of anv sale mule under the Pavmont and
Act and any money agreed to be j),,id for equality (.f "['ttr/.n.''
any exchange eitected under the Act must be paid, not «''^'''« "f «'•<••

to the tenant for life, but to the trustees of the settle-

ment or into Court, at his option
; and will then be

ai)plicable by the trustees according to Ids direction,
or under the directicm of the Court, in ai,. of the autho-
rised modes of employment of capital money arising
under the Act (jj). These are stated in the"n.)te (7).

(«) Anh;pi). IJG 127; hCo tiiL'

(;i.M'S citod ill n. {1/).

{") fStiit. 45 A 4U Vict. c. 38.
s. 4.

ip) Stat. 4,-) & 40 Vict. c. ;(8,

N. 22. .See Ur CuhiUiji'.-! Sittlt-
mrnt, IW,), > Cli. 704; Hi
Itiinl.'! Sfltlal J-:.il(iti.-i, 1<J().-), 2
Vh. 418; Jl, aiadirins Tni.l,
I'JVJ, 1 Cli. 2;i2.

('/) (.Mat. 4u & 40 \ lot. <. ;t8, s. 21.) Capital iiu.nov ari>ins under Application of
tins Act, .subject U, j>ayniciit of claims p.opcrlv pavahic tlicivont, capital inoncvand to ai.phcation thcrc.f for any .si.ccial authorised ..'hject for wl.lcli arising under
the same was raised, sliall, when re,:eive,l. be invested or otherwise the .Settled
applied wholly in one, „:• partly in one, and i,arflv in an<,ther or J.and Act,
olliers ot the following modes (namely) ;

"

ISS''.
(1.) In investment on (;overnnient securities, or on other .securities

on which the trustees of the settlement are by the .settlement or by
law see Stat. 5(1 & 57 Vict c. 5:i. I't. 1.; \\,ns. IVrs. I>,„p. 417. and
lahle, l,th ed.) authorised to invest trust money ot the .settlement
or on the .security of the bonds, mortgajies, or d'ebentures, or in thJ
pinchase of the debenture stock of any railway company in Creatbntam and Ireland incorporated by special Act of Parliament, and
havinj: f,,r ten years ne.xt before the date of iiivstment iiaid a divi-
ilcud on Its ordinary stock or shares, with i)ower to vary the in-est-
iiicnt in or for any other such securities :

(n.) In (lischarjie, purchase or redemption (jf incumbrances atVcct-
'11^.' the inheritance of the settle<t land, or other the whole estate the
Mil)ject of the settlement, or of land tax, rent-charL-e in lieu of titherown rent chief rent, or ,,uit rent, "liarL-cd ,,n or payable out of the
settled land (see /{e l/od'j--ons S.llhd E^lnlr. l!tl2, 1 t'h. 784) :

(ai.) lu payment for any improvement authorised by this \ct
(see stats. 4lJ * 47 Vict. e. til. s. 2!) ;

.-,(. & 51 Vict. c. :i(( ; lU Lord

it!!"' r!'"!':^ ^l!""'' •*•' ^'''- i'- :<'*•'; J>' /'"/'-">• SrIlU E.tnU;

\ :.:' ,,,''• •'--• ^^ ''''• '" '<'"'•'
^- Condon lU-ark S.lHal EMnte, I'.tl:!,

1 ' li. 142; i,o.-t, p. I.XJ, and n. (h) ) :

U\u\'-
l"'^'""^''"- f""" P'lU'i'ity "f exchange or [lartition of settled

(V.) In purchase of the sei^'nory of anv part of the settled land,emg freehold land, or in purchase of the fee simple of any iiart ofih .s(>tl ed land, beiUL' copyhold or customary land :

tl„ Lf".^"'"''!"^^'^
"^ ''"-' reversion or freehold m fee of any part ofthe settled land, being leasehold land hel.l for v.-.^rs „r lif,.",.!- .«.....„

CI' tcrimiiabie on lite :

'
• "'

(vu.) In purchase of land iu fee simple, or of copyhold or customary

I ^.

=

{

1 !.

;

,1'!

I i;
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ir.9f.i-.

Tciiiiiit for

life s pdwcr
ti) iiiortgage.

They chipfly inclmlt' investment in autlK)ri.sed securi 'es,

dischiirj^'e of incunihriinces iiffedinj,' the whole estate

in the settk'd land, jiaynient for authorised improve-
ments, and purchase of other lands to lie made sul-ject

to the settlement. .\ny investment must he in the

names or utuh-r the control of the trustees (r). ('ajiit:d

money arising under the .Act is. while uninvested or

invested in money securities, mude sui)ject to the

settlement ;is etTectually as if it were land, and will j,'o

to the jiersons to whom the land, from which it arises,

would h ive <;one for the same est ites and interests as

they would have had in the land ; the income of in-

vested ca])ital l)ein<i ]):iid to the ]ier,sons who wouhl have
heeii entitled to the income of the land (.v). The tenant

for life is further empowered to raise monev hv mortj^aj^e

of the settled land, where the money is required for

enfranchisement or equality of partition (/), or for dis-

i.iiul, or of leasehold land lielil for sixty years or more unexpired iit

the time of pureliase, Milijeet or not to'aiiy exception or re.servatioii
of or in respeet of mines or minerals therein or of or in respect of
rights or powers relative to the working of mines or minerals therein,
or ill other land :

(viii.) In purchase, either in fee simple, or for a term of sixtv
viars or mcjre, of mines and minerals convenient to be held or worked
with thc> settled land, orof any easement, right or privilege eoiivenieiil
to he held with the settled land for mining or other purfioses :

(ix.) In payment to any |K-rson k'coming ubsolutelv entitled or
em))owered to give an absolute discharge (see stat. ,">3 * ,'54 \u{
c, (>!), s. 14) :

(x.) In payment of costs, enlarges and expenses of or incidental to
the exercise of any of the iiowers, or the execution of any of tlie
jirovisioiis of this .Act :

(xi.) In any other mode i'; which money produced by the exercise
of a power of sale in the settlement is applicable thereunder.
The Court may also order that the costs of legal proceedings taken

for the protection of settled land be paid out of capital money raised
by sale of part of the lards in settlement : J{i l)e La n'arr'/h'-^tiil, v

Hi Ch I). .587; Stat. 4.- t 4f) Vict. c. :J8, ss. 3«. 47; He ()rmmd\
S.nhd h:slatf, l,SilL>, i Cm. :tl8. .As to a landlords exiienses for
improvements under the Town Tenants (Ireland) Act, 19()fi see
Stat. G Kdw. VII. c. .-)4, s. 14.

(r) Stat. 4r) & 4ti Vict. e. 38, s. 18. Enfranchisement properly
8. L:., SMib-s. :.'. means the conversion of copyhold

(s) Sect, ii, sub-ss. .I, (i ; .see land into freehold (post, I'ar't 111.
Urns. I'eis. I'rop., 447, 448, Ch. i.), but has been held to in-
'''-';,- ciiuie iiere tile purchase of tiio

(t) but. 4.5 & 41) Vict. c. 38, freehold reversion on leasehold
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charging an inrunibranct' on the Hottlcd land or part
thor(M)f(»). F..r tho purpose of c-arrvin^' into oiT.'ct

tlu' imwcrs of leasing, sal,- and other powers uiven by
the Settled Land Act. tl.,- len^nit for lif,. is empowered Tmant f„r

to convey the setth'd land hy deed for all the estate,
J;,'"

'"'!','•'

whieh is the sufiject of the settlement, or for any h-ss
''"''•"'?"

estate, as may he recpiired (r).

The powers of a tenant for life under the S.'ttle<l Statutory
Lind Act are not cajuhh' of assij,'nmeiit or reh-ise, ,1„

{'""''•:'™'>""t

not piss to his iissi-iu'e hy o],eiatioii of law or other-
"'""""'"'''

wise, and remain exercisable by him notwithstanding'
any assi;,rnment of his estate (y). Hut this is without
prejudice to the rights of any assi^rnee for value of the
whole or any put of his estate : which cannot Gene-
rally be afTected without the assij;nee"s consent (:)! A
contract by a tenmt for life not to exercise any .*.f

liis powers under the Ac t is void {a). And anv pn.-
vision in a settlement attempting' to forbid a tenmt
for life to exercise anv ].owe under the Act is

void (h).

m

8

I

l:iMii
; li, Uriin. 190,-). 2 Ch. ;!7:>.

As to partition, si'f /««7. Cli v
(II) Stat. r,:j

If.
r,^

y;,,, ,, ,,,,

*• 11 (1): sec Hr Cliffurd. I 111 (2,
I 'li. 87. Hy .siib-s. >, ituiiin-
liraiicc (loi-s not (htc include
:iii>- antiiml sum payable duriui;
:i life or lives, or a t'crin of years
absolute IT iletenninable.

("•) Stats, IKieo. IV. A- 1 Will,
1

1 L', 47. s, 12 ; and 2 it :i *'iet,
! I)i», empowered tenants for life
ijiider wills to convey, und<>r the
<lH,Ttion of the Court of Chan-
eery, the whole estate in their
'"ids, if a sale or inortfjaire
thereof were directed for i)a~-
ment of the debts of the testator,
Ihese powers were L'eneraliv
superseded by stats, l:{ ,v 14
\ ":t. c, til), .s. 29; 1,5 & IGVict,
''• •>.). s. I • 11,)^ reulared !.-• >(>

A- •17 \'iet, c. ry.i, ss.';io, .31.
(f) See stats, 45 & 4(J Vict.

e. ;!S. s. 21), subs, 1 ; -,:i s^ -,4.

\ let, e, ti9, s, li; p<,.t, |>art H,
Ch. iii.

('/) Stat, 4.-. \- 41) \'ict, e. ;{S
s, .)0, siib-s. 1. See H, Jl„rl,,ir.l-

Ciiiifmrt, li)ii:t, I cli. ;js2.

(:) Sect, ,-ill. sub-ss. :(.' 4 ;
/',.

Mninitiurr,/ ,{ M,i(ii;\ r,„i.
Irii't. I!)|-., 1 Ch. 44:5. Stat, -.4 &
.).-. Viet. e. 09. s. 4, excepts
assiirnments made by u tenant
for life in consideration of mar-
riaire or by way of anv family
arraniiement. not beinir a secu-
rity for money advanced. And
unless the assi;,'nee is actually in
possessi.in. his ccjnsent is "not
re(iuisite to the making by the
tenant for life of leases und."-r the
Act at the best rent without line

(a) Stat. 4-) & 46 Vict. c. 3H
5. 5o, sub-M. 2.

('') Sect. 51.

i ]'
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i:v: OF CORPOREAL {lEREDITA.MENTS.

Imiirovt'Mifiit By •o'vt'ntl A<'ts (if Parliaini'iit uf (^ut^'-n \'i(ti,rii\

ll,,nl
" r>'ii,'n (« I, and especially hy the rmiiniveiii.Tit- "f Lnul

Act. |st;j (,/i, facilities were .^ivi'ii f^r iMirmwiiii.' innru'v

to he -p,.nr 111 mikiiiL' ini|irnvi'tiietit, nn >ettl.'il ImpI

liv way iif (Ir.iiniL;.' ami in a varift,- uf nthrr wa\-. (« ).

and to lie repaid witli int.Te^t l.v .'(pi.d in-fa hie-nf-

exreiidiiii; nver a tixed f.Tiii uf v.mi->. and liiar'^i-d

a^ a reuf-charue upon lie- iideTit iiir.' uf rh-' l.nd.

The' m.-talna-iirs are jMval'le l.v a tfiiant f^r lif>- ilunnu

!ii> lit'-tiine . and li.' is Ix.iind to maintain tin- inipnp\.'-

l-ni.r.>\f. inetlts nude ( n. Alld in addlMi'll fi> th-' fa( iIhi.-- -o

t'iu
"<,"

tt'i'i'ii"
-'^"''" '"' r.tisin;^ tni'ti-'v r.i p,,v fnr rh.' iniprnxa-m.^nf

l-m.i Act. of lind. capitil ni"n.>v ari^iii'4 fmrn the -,d.- ,,f -..tr|,-d

land "r .ith.'rwis,- und>'r th-' Sefrl.Ml Land A' r. !«>:: i./i,

niav n"W he appli.Ml .\f r\\>' mutant e ,,f th-- t.^ninr f.r

'itf in [>ayinenr mr anv inipr"\eni.'ar authnri^.'d h\-

!, ,,

i na HI'

' »>r,it-. S \: •> \'i t. '. .

r>'!MU'i!:^ :> \ i \i. r . .'..".
. a \- ,!i.ir-r.i t-r ~:i.-n i,i;riM.-f- -r:..'i; .

1" \'!'V i-. l"l, i'';.'-:a.''i li\ f,' r l'i> II" rf rliati ".v' . \->';ir- ii-

'

I" v 11 \;'; U. 11 .V 1.' rviu.il .f th.' v.'n..l- ,...t,,t,-

'•" ll'>. 1 ! A U \ -'. . ;!1. >t.it .. .t U \i. f. . . :!1 i.ia...;

ma I'. V J" \ ; -r. ,-, 'I
, IJ jv r; til.' .'n r.,.n . f • r—.-f. . ir- .;!

\ :--' - l"ii, i:i!,-ra.'.i h% I'l V :;ii ..tli. r ..•.ni.ii,.-ii- wrk^ •
r e;.

\ ; t. ,. •>. ina ;-i-!..M!.-.i Uv -JT .\; -tu'Iv' a wi-.-r is,.! .'n i, a -'va
J^\ !.' 1'+, "

'

-ul.-.Tipri. 11. i--r ']„ " i:-ri- .

t '»'.i; .'. .V .'> \ r ,', ii.,ii ,
• \\i-,r%\- rk- i'. t >i t', :

' U, I'li.-na. a iv aj ,v '.:! \ -, ,. i!i;,,,;v r.. !..• 'A- •. . .

l- M-r:..,l "I,,::a. ; -r,. i... -•v
H. -Mr. +. v: ti'. \" ,r lie ,v lil \"i, ?. 44

' !-. - >!'. :)! A > r l'>i;4 ^Mt-. >« M a \ ,. -.,..

I- -x-cna.-.i -, I- -.. -, M-M-i-r ii: --, 1-. II. !» ,v b.\-., -. , i.i;,

anpp '.."M.'l:-- l;;';i. rl-v.i hv *;:. -.. ;-«. ',')
, j J V 1:1 \'.. •, |-i',

'^ottif.i l.ai'.i V-r. 1».'.^ -,•• --. Ji.Ji;, j: \ J> \';, •. ,
1 U.

'"''*. "^ '!•' •' ' ^f.tl.'.i --. .u;. TJ. I ',,, i-.,; .,,,,:,.. ,:;._
Lllia- ••: 1-, ;

i .i--.N! •:;].,. p .,,,. ..,..,,,. .^;,, ,, r-j,.,, [_^^..l \.
A '.

. : l-h4 --. "* -:;. U'M •;:,.

••';. i;. •;''n: :
•

. :'.-\ -i;:,,, .-.i ,.,i

: r • :!,• ' 11 -•;••;.. n . -i.!\:i'.-. -.i-.-n .-.ir,.; ;:i .•-:.' :
,

;' aiui;- II r ".M- •. -;:.':r ,:•.; .-...,,.,..,.,,,,,,. ^ ,. ,,,„,.

-<"1-.' ;,(!..,- ;,,.,;. >-.r-. VM- ,V '.-i- (//'... .'i. '

.!.) V '•* '<'
''V ', 'a. ti:,i 'U ,v !.^ ;;i .

V>'t. .;. S4, I
;a.-.; •. •;;. .-• ; >:,,-. 4.- . ;.. \ .- :;>.

iTi:r .•:.!-- 1 r,'. :--i-a '; •.:. -J! ; .
•

. I
.'i .

-..-.
A''t < L*a4 •; -T".';, M, -. ,: .l/.Vz-rj, >,;',,; i'a: -. !»'.;.
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I :; mf;i

OF AV K-.TATI-: Ki)I{ r.rFK.
1 3.^

'l.at ,\.f (A), I5nt „, „n|..r f,, .,l,t,,,„ thj., ,|„. t..,i.n,t T.-.u.n. f„r hf.
for hi.. H iv.[un...|. I„.f,„„ ,|,„ ^,,„.|^. ,, ,|,,,^,. j^^ ^^|,^_^__^ T,Vm'""'
tn tl,.. v.H.t,;'< .,r fl,.. c.urf ;, Mil..,,,.' |.,r t|„. ,,v..,.,it, „

"'' '"'""

uf -1,.- ,M,i.n.v..,i,..„t ,l,„w,„,r ,1... ,„„,.,,..,.| ...x,,„,„l„„,.

i'') (Set. J.-,. I I> ') l.x-.r. ..,., i,„i,rA,.,„.„t, ..u,|„,n.-.,l hy ,1,,, A,, ar.. ,)„. ,

f M'ttl,.,! I.in.l. ..t anv ..f ,!,. f., II. ,«,„,- „,.rk , r ( ,
""•'"'

"'^- '' ""• f"ii-.".-p..n .u:v''^,r;:^:;a;;'',",::r:, ;;•';'•':-;••'•-
' '•"'^^- "^ I'^w-^ '" ""• ••V- N.,„„ „f .UK .If ,1, «,., ^. , .,:;

'"• v'/i-t
<.rv ..r pr..i-r f.,r cirrvini.' int., ..lI.Tt ariv .,f th.,-,. ,„,.,„,,. ,. f

'"""' ^'^^'

>.-.nnnu- th- fi.ll Ik.„..|,I ..f ,u,v .,f ,1,,,-,. «,. k' . r „ p'

filnui:::'::;;;^:;,::';^;;;!::,!,;;:;:-:!'''"'- •-.-..r.i,..,,.. ,

'li.) Irn.Mti.iii ; «-ftr|.iti ' •

-.::i:.!.'r;::';:-,^;;';'-

''''''''' •''''••^>f--i'Hv.,n,i.i,-tn ,.,

!v.) (;r..yti.-,
; ,.-.1 -.v .11-. .|,.f,.,„... ,,.-,,,,, -t w.u.r-

,M.) [n.|..Mn.'; .-ru.'h.,.,,,,,.' „f f. „,„, . n..,|„i-,.,M .,f ,i,.|,l, .

^^

.un.) Far,,, r.,,.,1,
; l,^^:.„. r,.,.,U ; n.a.U „r -tr...... i„ v,||..,.. ,„

'IV.) ('li'Mri,,:: : tr.-ii.lu,i,-
; plintin -

.V
)
C,,,,.^,., f„r l,ih.,ur,.,<. far,,, -,.;v..„t.. ,„„i .^rri.,,,

', till' vttl.'il liiml iir ,,..
<>fii[)|ijyi'.|

'n^ ,|w,.||„„,, av,ulal,|,. f„r ,!„. w,,rk,r,. ,1a--.... tl,,. I „ Mj, i, ,

::':;:':.:;v!;rN*;;';;':;N;V-'.V'''^''-''''^'''^''---' -- ^^••

'u;:; ;,,!r;:";::'r''^'

""""' "' '•"'""''">-- -i "H,,. ,.ia<.... r.,

' -1- -. a„.l kiln<. «l,„.|,.w,H i,„.n-, },, v ,i f .i
, ?. I, , 1

.

M„.) H.-..rv..ir-.t.uik-...,„.l:i,'-.» it. p. --
-n.ifts .iari,... weir-. -Iiii,-,-^. an.l .,'|,,.r u •

•'li'i.ly aii.l .li-tnljnti..n ,,f w.it.T-. f.u- ,1 -ti-ui.
,

"t!;--r purp..-..-.. ,.r f..r .|.,m,--ti.- ..r ..tK.r , :,„.i ,,,„,,
viv.) Tramway-

; railwav- ; r.i,iaU .1... k-
'

Y-'
'ftti.^s. pi,.,-, and l.ui.lm.' pLir,.'- ,,„ rn.

n.l.i! watpr^^. faoilitatiii.' traii-p.Tt ..f •• r-.-i-
-'••<k aii.l pro.liir.., at,. I .jf i,i,iiiur.- .11 ..ii'.,- ,), ^

i-Tirultiiral piirp..-,--. .i„.i ..f ,„,„.,:. K -.1 .,f
,1'

r;ii,iii,i: piirp.wes :

wi.i .Market- an.l mark.-l pl.i,-,.-

ivyii.l Strm.. na.i-. par},-. „.„an.-. ::,,.!.„- ..r ," .;t Ui..' ll-.^ u-rat.i;t,.,i-lv ,,r ,„. pav,,,,-,,,. ,,( ,(,.• ,,;,i
'.

•
•
'' '" '''.li.ati..n r.. tii.- pMl.l:,-. rl„- -an... I„.ii,

-.p..lH..

•v f,,r

-.a. ..r

i'->iral

f..r

p'T ,n ri,,i,i,-oti..ii Uith th. nv.-r-i..„ ..f laii.i ,,

^xvn,., s..w,.rs .Irain-. wat-r.-.ur-.-. p,p,..„.ak,n-. f...
'H.'^-niakiML'. til.-Miakin.:. an.l ,-'U,-r J,.r!.-- ,. .....

"'•^'i..n mm anv ..t tin- ..t.j,-, , .if.,r.-ii,|
MX.

I

Tnal pit. f..r nun...>. ulI ..fh,.r prohtninarv u.,rk-

! -illU

. !i

kit

I f

V
i (

-
!

i
i.

, JMii
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l.'U OK COKI'OKRAI. HKRKDITAMKNTS.

tliiMcnii (i). Ami 11 I'tTtificatt' of the Hoaitl of Xiivwn'Uiri-

iiml Kisht'rit's, or of an <'ii;.mii('«t or siirvfvor ii|i|»ru%)'(| l)\-

Uifin. cfrtifyirii; that the work lii- iH-cn pro|MTlv (lone,

and tln' aiiioimt propiTlv jiavaldi' liy tli'- triHtft's in

ii's|ic(t tlifri'of. or fisc an ordiT oi i lir Court, is rfr(iiiif<l

licfoM' anv liipital nionfv lan lie ajiplu'd ti juvrnt-nt

for tilt' iinprovtMUi'iit (A). Hut the Court may, in ans-

case w Iwrc if a])]ii>:ir-* projuT. iiiaki- an ordiT dixifui;:

('a])ital inoi\i'V to lie ajtplii'd in pivini-nt for anv autho-

rised i.nprovcrni'iit notwitlistaiidin;.' that a s( hcnn'

was not sulinnttt'(l. as n'i[uirt'd. ht-fort' th'- cxfrution of

the iniprovcnii'nt (/). Thi' tenant for life is re(|uired

to ni.iint lin iinproveinents e.\e(iife<l uinlfr tlie Act (*/')
'•

\Va«t.' and is }trote(te<l from imj)eacliment of waste (»<) in

I
re>peit ot anv stone, clav, saiiil. or other sul)>t:itiie

III. lint. iiiiiiij

i>r |ini|x'r in iineitiuii »itli ilcvrlupmriit "f iiiiii'-^ (-'i' 10 ll'inhnnf i

S.llird K^hil.-. I!M:«. I Cli. .">Oi :

iw.i I\'roii<triii'tii'ii, crilurjiriiic'tit iir ini]iriivriiiiTit of any "f tlii^^r

wi>rk< !
>', ' .).

Hv «t.it. .'i.'i »^- .')4 N'ic'f. ('. ti'.t. -i, l:t. imiiriivcnirnts ,iutliiTi.-i-il Kv i[i.'

.\,f',.f Iss:: -luill mkIu.I.' :

i 1.5 I!rii|.'i-< ;

1 11. 1 M.ikiiii; in V aiMition'* to nr iiltfrations in buildinu-' rrnsunftKlv

iuvf-.,irv or |iro|ier to cniililc tfic 'rtmc to \n' Irt [»'(• Hi ll> Tm^ir i

s.ttl,,l k-hit,<. ls\y.\. 1 Cli. l.-i;t : H. i:,i-k.tV< S.llhd K-I<it.'. IHIH.

1 < 'h. is.-. : H, lil.t'fntr. i S.tt/fd E't'llf. I'MI.-i. I ( h. .")»)<)
; Hi- /.. I. -,,„

i;..,r. r'- <.ltl,il K-litl'. l!HI.-, _• I'll. '.I.-.)
:

Mil.' Kr>Tfh>n of hniMinj-* in -iih^titution for ImiMin.'- witlun.in
iirLan «iinit,iry 'ii-tnct takfii liy a local or othrr pulilic- anthiinf > . or

for KiiiMitit:< t.ikiTi lui'ii'r i nn/piiUorA- [Miwrr;. Imt <o that no mon-
in. 11..% Ill- i'\|H'niloii th.m till' amount n-r.-ivcil for tlu- Imililin.'-

t.iki-n .mil tilt' -^iti' tl'.iTi of :

:[\-.- Till' ri'hiiiMm.' .if thi' [.rinripa! iii.in-i.in lioii^p nn the >i>ttli-.|

l.ui.i : I'TovuIimI th.it the -urn to bt- -n .Iplilioil -hall not cvcee.l ..ii'-

h.ilf . f th" .inriual rental o. the -iettlfil LukI i-ee Iir H'.ilhr'i <.ttl,d

F.-tit-. IV14. 1 ih. Iv"; A'. /.. 7^^ -.ttld E't.il.. l!t<i.'. J ch. .'7+

.

/.'. 11 ,.,Unt.„\ <.tf!.,l l-\tif.. liil.'. -M'h. :.)-.

. St, I', t,". .V t'l \ !.'t. . :!s.

-. :;i;. -111. -. 1 ;
': II l-'-k'- .

V ',''.,,' !:.,,• .. :!.". Ch. 1 1. +1 :

-,... H- /;.,'.. r /.,,/,',„ .. II ,./. :{s

1 '; I>. j!'
.

/,' .V ,/./;. A^;^ -.

I'lOll. ! I
; *i;i ; /,', E'l",,^„t <

s >>',
./ t'.-i .'. .. l'"'''.. :; I '!;, I.M

1 ; .
S,., . _;,;. ,i|i, „, J, \ . ,r ,t.

.'lo .V ,>! \y\. ... .Jn. ^,.,. I-:.

n ^ - /' './ ..",
i ;".4. J ,

'; JJ.

i/i St, It. .:! ,\: ^\ \ i.-t. .,. (>;'.

-. [.. s,.,, )f,- iir,„r'<r^ >,it',,l

K'tnl.. ls;ij. _• Ih. :!ls. ,,-,

/.,,-<. , . S.ttl.,1 h'-l'it. <. |»o-,.

J Ih. ills
; R. •//,,. „..,.. I'loo.

I Ch •!! . .
/;• /'z//. .<;.". I'loJ.

1 ch. 71! : A'. I I.I „r. ,,::,'. .<.it:.„

r:-l'i'. '. I'.MC. 1 Ch. +17,

I'll Stat. 4.') \ 4tj \'n.-t. <-. :!s.

-. 'Js,

I
" ! Aini\ [). i J.i
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<IK A.V K^TATK Koll I. IKK. i.r

•«

'.inMi !iiii,ls.

prop..rlv L'nft.Ti. or IiihImt pr..j.-ilv .lU, f..r tli- |,m|M„.- t, ..,-i„„,..
i

ot iiiMkui- ,„ iii.nnt.nniii;.; ,,n. -ur h ii,i|,r.,v.'iii.'nt (..).
I,',','',',',

'

I'ikLt flu- s.mi.' Act (//). ii (.MLinf f..r lif.. tii.iv j..iti ,,v

<oli<ur with MtIV ofli.T I„TM,|| int. •!.•>(,d II, .•MTllI;!!-

iinv iiii|.r.. Villi. .lit ;nitli..ii^c.l l,v th,. Art, .,r m ,,„i-

tnlHitin- t., til., c.st tli..r,...|-. I„ ^11 ..tli.T r.w,„.,i., ,,.|„ r „„
iiiiliriivfiiii'iits whi.li ,, t.^iiaiit (i.r lif.. may ui-|| t..

I""^'"""'^-

iiuk-.. iriiist lie piid f.,r ..iit ..f |ii, ,,uii |.(,(k..f |y).

Wll.T.. 1,111.1 1. au,.,i t.. a UI.1..U ,j„ii„^ h,.,- ui.lnu- h,.(rrn„n..M.-

'"""'• <" '" " Mian until li,. ,|,a|| I,,.,-,, III.. I.aiikni|.t in.
''•' '-"•"

»v in iiiiv ..tli..r .l.'linit.. |M.n.,.| .,f tiin.- .,f iim .it iin

<iui.iti..ii. a fn...h.>i.| ..Stat., is ..,iif..|iv.|, as in t|,.. ,.,., ,,f

II -ift f.ir lif,. (v). Su.l, ..st,t-s ar.. l..-al.l...| m law as
il..t..|iiiJn,il.l.. lif,. ..,stat..s(/); an.l tl...r iii,i.|..nt. aiv
^.'.'iicrally tli.. sain., as f|i.,.s.. „f ,,nlin;ii'v lif.' .•>t il..s. .\

«litT..r..nce iiuy oc, ur in th.. riuht t-, tak.. th.- ..i.il,!,.. v.nv.u
in..nts, that is, th.- linht ,,f a fna- ; t.. ivap th.. cr,,,,

'hat h.. has sown, thoiiirh li.. .li.. ..r his ..stat.. t..iniiMat..

l.-foi.' haivst {,!}. Thus, if a t..nant f.,r lit.. .Ii,. I,..|.,iv

harv.'st, his ...v.'ciitois will 1 ntitl...| t.. th.. .nihl.-
iii-'iits, wh..tli..r his ..Stat.. w..n. ahs.ilut- or .hf-r-
iiunal.l..

: and his assign.... <,r un(I.Tt<.naiit will iiav..

''" "'"I"' 'il^'l'f- Hut if tl Stat.. sh.,ul.l .h.t..rniin,.

I>v th." t.'iiant's own act. as l.y th.' niani i^'.- of ,i ui(j,,u

h.ildin;,' .iurin-,' h.-r wi.h.wiioo,!. th.. t..ii,,nt w.miI,! hav..
no :i;;ht to ..inl.l..ni..nfs ; th.nmh tli.^ iin(l..rt..nant.

I'-Mii;,' m, party to th.' c.ss.'r of th.' csfat.'. wuul.l sfiH

(M Stat. 4.-) A 4li Vict. <•. :(H. W. 1{. 7;iH ^ /,., /,,, -/v,,,,-,^-,
" -''>,

. .„
'"'"i-'i a;-'-,/,v, ho:!. I cf, |-;j.

'"' •^"'.*- -'
.,

/.v ^,.r„,,/. .s,fi/.,i I-:.,,,,, ,, |s,,.T

,, '"-V"'," '^''•norii,,,:^.. li :ici,. j.-,j, W, .l^m^,v^ isiiT •
"1--. .,S1'; 'l.hUlt V. r„„/,.. ([,. S; //. l|-,7/..-. l!IO- ICI, l-r
Mr... X- Stu. :,r,-2: <M,;.lt v. ,r) .|„/,. ,,, s.",
l'.r...,.,,-2 lliTC, \U: /lu,t,„l.\. (-) ^„^ , ,i-,'
>yth. IJ Hcav. .-.7J: Dnnrp v. (M Co. Li't. i'-J a L" HIark-
l"n,,,.:

, DeCex. M. f, (;. o,,^ . f.,„„,|, ,,, . /^,_^ ,„,,„, ,.,,„,,)
I'-ptj. I)f„l. 3(1 l5oav. :t.i:t; Hf t:.l„U.. lN!Mt. 1 (I, ..i-, .{.„

(:"','" ^i""'; '- •< •' ''h. >*«7
: („) ,s... \vn.<. ivrs.'i.;,;,r l.-„,

.••-;,.. •,. /i,;.,-,,, i^. H. 1,, , i, 17tti e.l.
.(•>4

; Jir Uroiidnatfr Kslalr, 33
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136 OF CORPOREAL HEREDITAMENTS.

ho onritlcd in tl.c same manner as on the expiration
Tenants at of the estate 1)\' tleatli (,r). With respect to tenants at
rack-rent.

,
.,.•"• ...

raek-rent (y). :t is now provideii that where the h^ise

or tenancy of any farm or lands held hy such a tenant

shall determine by the death .;r cesser of the estate of

any landlord entitled for his life, or any other uncertain

interest, insvead of claims to emblements, the tenant

shall continue to hold and occu])y such farm or lands

until the ex])iration of the then current year of his

tenancy, payint; a ])roportionate rent to the succeeding'

owner (:).

Aijportinn- By the connnon law. if lands were let reserving rent
mcnt o ><'"t- periodica lly. as on the usual quarter days, nothinj,' was

d'lc from the lessee until the day when the rent became
jxii/ohlr (((). ffence. in old times, if a tenant for life

had let the lands reserving' rent quarterly or half-vearlv.

and died between two rent-days, no rent was duo from
tlie undertenant to anybody from the last rent-dav

tiil the time of the decease of the tenant for li'e. But
n the reii^'u of Kinj: Oeor^'o U. a remedy for a ])ro-

])oiti<)nate ])art of the rent. accordin<j; to the time such
tenant for life lived, was jriven by Act of Parliament to

his executors or administrators {h). Formorlv. also,

when a tenant for life had a power of loasinj,' (r), and
let the lands accordingly, reserving rent periodica llv,

his executors had no riuht to a proportion of the rent

ill the event of his decease between two (piaiter davs
;

and. ;is lent is not due till midnight of the day on
which it is made payable if the tenant for life had
died even on the (piaiter-d ly. but before midnight, his

executois It.st the quarter's rent, which went to the

(r) Co. I.ilt. .-,.-) I, : J Illack.

Coiiiiii. \-2J \2i : s,-i- f;,firi.-< V

II -W. .-> H. .V A.I. in.-,.

(,'/) .l«^. |i. Ii:!. II. ia).

Ci Stilt. 14 \- !•'> \'lct. c. L'.'i,

-. 1 :
//'(',..- V. il./-A, 1,. 1{. 4

C. 1". !i!

('/) (". I,itt. ::!»L' li; ;i Ken.
IJH.

('.) Src -till-. 1 I (;t>o, II. c. 19,
s. I.'.; 4 A r, Will. 1\-.C. 2-', s. 1 ;

/.',r p'iitr Siiii/tii. 1 Swiuist. ;i;i7,

iOiil till' Iciiriii'cl c'llitor'.s iintp.

U ! Sw :!::>r. !i \-H

J

I
I
I
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poison nrxt entitled (r/). Bnt by tli(> Apportionment
Act, 18;5t(<'). the executors and administrators of any
tenant for life who liad <;ranted a ieise since the passinj;

of the Act mij,'ht claim an ap])oi-tionment of the rent
from the pers(.n next entith'd, when it slioiild l)ecome
(hie. This Act. however, did not a))ply unless the
demise was made l)y an instrument in writing (/).
But the Apportionment Act. 1870 (,7). now provides A,.,,„rfi„n.

that all rents and other periodica' payments, in the ""?' •^'''

nature of income (whether reserved or made payable
under an instrument in writing or otherwise), shall,

like interest on money lent, be considered as accruin"
from day to day. and shall be apportionable in respect
of time accordiu'dv.

|:i *
'

i*
4

If a tenant for his own life assign his estate to An estate /,«r

another, the assignee will become entitled to an estate""'"^'"'-
for the life of the former. This, in the Xorman-French,
with which our law still abounds, i.s called an estate pur
iniire rk- {It)

; and the person for whose life the land is

liolden is called the cestui que rie. An estate pur autre Cf.tui qmvie.
vie has long been an (>state of freehold (;) ; though in
early times this was not so (k). In this case, as wtII as
111 that of an original grant, the new owner was formerly
entitled (miy so long as he lived to enjoy the property,
unless the grant were e.X])ressly extended to Iiis heirs';
so that, in case of the decease of the lu'w owner in the
lifetime of the cestui <jue rie. the land was left without
•ni occujiant so long as the life of the latter cmtinued.
fur the law would not allow him to re-enter after havui"-

('') .V.,n/v V. Ilnnisoii. 1 Mad.
;;iis,

I') M:it. 4 & .-, Will. \\. c. JJ,
^- - ; l.ixk V. It, /liii'/h. 4 !)(' (;.

A S, 470; J'lii,„,„,, V. 117,,/,/,,/.

'"Ii. .")S.") ; l.h,r,ll,,„ V. 'i-o".

1- H. -' V\. L'7.

( /) See ((,111, If V. A,,,,, 1,1. \

'^' "•.':;''' •..'"'"^ ^'^ 'I'l'""/"'.
1
(

;:;ii.

{'/) Ntiit. :!:! & ;{4 Vi,.t. ... ;!.y

>. 1'
; lln-^lu,h V. I>,,ll,,/. L. ]{.

Il» K(|. L'Tl ;
C,,,,.-!,,/,!,' V. (,,„.

.-I'll,!,. II Cli. I). tiSI ; U, ll,„i;U.
IS'.C, I (). ]{. S44: ,-,(.. /•;//,,. V.
11,1,1 l„,lliiiiii, 111(10. I (), ]!. 74(1

(/() 1-ilt. s. ,-)(!.

() I.itt. s. .-)7.

(/.) Bract, fo, L>ti 1,. :.>(;;{ n •

l-'ietii. Id. U).', :.>SD.
! '!
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General
occupant.

Special

occupant.

Statute of

Frauds.

Modem
enartmonts.

parted with his life estate (/). No person having, thor.'-

fore, a right to the property, anybody nii;,'ht enter on
the land, and he that first entered might lawfully retiin

possession so long as the rc'iii. que vie lived (/;*). The
person who had so entered was ealled a (jnieral wrx/xmt.
If, however, the estate had l)een granted to a man mul
his heirs during the life of the reslm' que vie. the heir

might enter and hold possession : and in such a case ]w.

was called in law a .<i})ecial orrufxint, having a special

right of occupation by the terms of the grant (n). To
remedy the evil occasioned hy j)ropertv remaining with
out an owner, it was provided by a clause in the Statut-
of Frauds passed in the reign of King Charles 11. („).

that the owner of an estate pur autre rie might dis-

pose thereof by his will ; that if no such disposition

should be made, the heir, as occupant, should be chargcil

with the debts of his ancestor; or in case there shf.uld

be no special occupant, it should go to his executors

or administrators, and t)e subject to the payment of

his debts, of course only during the residue of the life

of the restm que vie. In the construction of this en.ict-

ment a ([uestion arose, whether or not. suj^jxising the

owner of an estate pur autre fie died without a will, rhe

administrator was to be entitlc<l for hi-- own bem^fit.

after paying the debts of the deceased. .\n explanatory
Act Was accordingly jnssed in the reign of Kiiil'

(Jeorge II. (p). by which the suri)Ius. after payment nf

debts, was. in case of intestacy, made distributable

anumgst the next of kin. in the same manner as persnnd
estate. By the Wills Act, lA'JT (7), the alxtve enacT-

ments were both rei>laced hy tnore comprehensjx e

l/'l hi vory early tunes tiie law
vvii^ nthorwisf : Knut. t'l. '^T u,
-t'.'? a ; Kleta. {-. 111:.'. JSit ; p.

A- M. Hi<t. Kii_'. l,avv. 11. S".

[m) Co. Litt. 41 b: J Black.
Conun. iJ.IS.

(1) Atktn..^'^n v. Baker. 4 T. 1 Ch. L'41.

Krp. 22'j.

(") Stat. :.'<» Car. II. c. It. ~. \1.

•.;>) .-t.it. 14 (ie.). II. r. Je. ,. 'i

-oc C,,. Litt. 41 1). n. ;.";i.

i/l Stat. 7 Will. IV. .V 1 V;, t.

0. lu. ->. '^. t> ; Rn Sh-pi a',!,

l»a:. J Ch. tJT ; Hf Ivman, ['JiK\.
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provisions to tho same pffeot. And under the Land
Transfer Act, 1897 (r), on the death of a tenant pitr

(I'lfre vie, his estate devolves in the first instiince upon
his executors or administrator whether he have devised

the same or not, and notwithstandint; that he leave a

special occupant. Hut the Act does not disturb the

beneficial title of a devisee or special occupant, who
may, if the estatt; be not required to satisfy the deceased

tenant's debts and testamentary or administration

expenses, reipiire the executors or administrator to

cdiuey the same to him.

When one person has an estate for the life of another, Cestui que vie

it is evidently his interest that the cestui que vie or^dlr^tobe
lie for whose life the estate is holden, should live as Produced.

lonji as possible ; and, in the event of his decease, a

temptation mij^ht occur to a fraudulent owner to con-

ceil his death. In order to prevent any such fraud, it

is provided, by an Act of Queen Anne (.v), that any
person having any claim in remainder, reversion or

expectancy, may. upon affidavit that he hath cause to

believe that the cestui que vie is dead, and that his death

is concealed, obtain an order from the Lord Chancellor

for the production of the cestui que vie in the method
jirescribefl by the Act ; and if such order be not com-
plied with, then the cestui que vie shall be taken to be
<le 1(1. and any person claiming,' any interest in remainder,

(ir reversicm, or otherwise, may enter accordinglv (/).

If an estate pur autre vie should l)e -riven to a person Quasi entail.

:m<l the heirs of his })ody. a qua^i entniK as it is called,

" )
Slat. HO & (il Virt. r. (i."), (0 I5.V .<. .5 ef the same Act,

I.lit I.: iiHlr. pp. :.><), SH. tenants pnr niirrr rii- Cdntinuinf;
(•) Milt, (i Anne, c IS. See in pos.«cs,si<in after tlip doterinina-

t.r prirlv Urnnt, H Vps. ,-.12: tion of their estates witheiit the
h.r part' WhiiUrij. 4 Kuss. r.lil ; express consent of the persons
/(<• /v-w, 4 My. * Cr. 11; /^ ne.xt entitled, are adjudged to be
/.u.y^H liSini. 104: Rr , to.w,/, trespassers, and made liable to- in.A- (;.4t>: fir /jf„,n.«. 7 .lur. pnv the full value of the profit

Ibfi; fif ,s(nfH.., ,11 Ch. 1). ;ji>0. pos.session.
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will 1)0 orcatPfl, and the estate will descend, during' its

continuance, in the same manner as an ordinary estate
tail. I}ut the owner of such an estate in {x^ssessi-.n

may bar his issue, and all remainders, hy an ordinarv
deed of conveyance (//). without any inrolment undrp
the statute for the abolition of tines and recoveri.'s.

If the estate tail be in remainder expectant on an
estate for life, the c'.ncurrence of the tenant for lU,-

is necessary t.i enable the tenant in tail to d.-feat th,.

subsfnuent remainders (r).

'''''^""% l^t is important to notice that all the power* (f n
hiiviiii: till' , ^ r IT 1 1 , ,
pow.-rsnf.i tenant {or life under the Settled Lmd Act, 18.l>(v)

u™tl;;.''''^'\'''''
•'>' ^''^'^ -^^^(•> •-M'r''^>b- conferred on each of rl,.'

J<fttlf(l I..1IK1 followiiii; persons, when entitled in possession :

(a) A teniiit for yeirs determinable on life. n,,t

holdini: ni-'rely under a leise at a rent :

(b) A tenant for the life of another, not hnldin-
merely under a leise at a rent {a) :

(c) A tenant for liis own or any ither life, or f.ir

yeirs determiMble mi life, whose r- tate is lial>le r,,

ceise or be defejttxl in any event (li.rin<: that lifejAi.

• >r i< sulgect u> a trust for accumulation of income.

Ai't. iNSJ.

Tt'iiaiu fiur

ilatrt •u.

III addition to esntes for life e.\pres<lv creat.MJ 1,\

the acts of the parties, there are certain life iiiten..r.

creifed by con<tructi(in and operation of law. po,M-<~,.,i

bv hu-ib.md- and wives in e.tch other's land. Th-,
itito!v<ts will b,> spoken of in a future chapter. Th.T.
ar.- ,iU,, rert iiu otluT life est ites held by persons ^ubj,.,-

to p.H'iiliar law<
: <nrh a* th.> life ..states held l.v

\V,i •-".. '-+••••>-: A.( -,../. V. /:„.,;,?... ..,. h..|.im-"h..ru"i.-:,L!:s

: " J ''• '^- >' ^ t;. .in.i nnt a- tru>tf..s : /^ ./-, ';

.1 ..'». I. P. l:;.v--i:ii, i;o,,

^T.iT:, i-. i. 4a \ Kt. r. .3.». i-| .-^ee 'i."/.. pp. ^."). i:!.j

I
1
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beneficed clerf^ymen. These estates are exceptions
from the ;,'eneral law ; and a discussion of them, in an
elementary work lik-e the present, would tend rather

to confuse the student than to aid him in iiis <;ra.sp

f those oeneral princij)ies, which it should he his fir.st

ject to comprehend.
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CHAPTER V

OF JOINT TENANTS AND TENANTS IN COMMON.

A OUT of lands to two or more persons in joint
t<'nancy is such a gift as imparts to them, with respect
to all other persons than themselves, the properties of
one sinjile owner. As between themselves, thev must,
of course, have separate rij,'hts

; but such rights are
e(iual in ev(,-ry respect, it not being possible for one of
them to liave a greater interest than another in the
subject of the tenancy. A joint tenancy is accordingly The four uni-
said to be distinguished by unity of possession, unity Sa"c^"'"'
of interest, unity of title, and unit-.- of the time of the

''"*""^"

conuiiencement of such title (a). Any estate mav be ''"int tenant,

liold in joint tenancy; thus, if lands be given simply
'"""*-'•

to A. and n. without further w.H'ds, thev will become
•It once joint tenants for life {h). Iking regarded, with
r.'s])ect to other persons, as but one individual, their
estates will necessarily continue so long as the longer
liver of them exists. While they both live, as they
must have several rights between themselves, A. will
be entitled to one moiety of the rents and profits of
the land, ami B. to the other

; but after the decease
f>f either of them, the survivor will be entitled to the
whole during the residue of his life. So, if lands be Joint tenants
given to A. and B. and the heirs of their two bodies; '" *''"•

here, if A. and B. be persons who may possibly inter-
in irry, they will hive an estate in special tail, descendible
only t.) the heirs of their two bodies (c) : so long as

(0.) 2 B!.ark r.,n-,ni. ISO. p ,17

tit Ft^iL';K**^^
^'""'- "'*5- ('•> t""- Litt. 20 b. 25 b; Bar.tit. h8t«t^s (K. 1); see ante. Abr. tit. .Joint Trnimts (0)
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thpy both livo. tli.y will l.o ..ntill.-d to flic rents mm.!

profits in cquul rliaivs ; after the dfccis.' .if citlicr, thr
survivor will hv .Mititlcd for life tn tlie whole; ^md. on
the dece.ise of such sur\ ivor, the heir of their l)0(lie<

in Ciisp they should have intermarried, will suci eed l,\

descent, in the same manner as if l.oth A. and I',, had
been but one ancestor. If, however, A. and H. !..•

jiersons who cannot at any time lawfully int.Tmarrv,
iis, if they be brother and sister, or both m des. or
both females, a ;,'ift to them and the heirs of thrir two
bodies will receive a .somewhat different constriK f ion.

So long as it is ))ossible for a unity of interest to con
tinue. the law will carry it into erttnt : A. an<l 15. will

iiccordin<,dy be regarded as one person, and will be
entitled jointly during their lives. W'hil.' th..y both
live their rights will be equal; and. on th.- death .,[

either, the survivor will tab" the whole so long as he
may live. But. as they cannot infermirrv. ir is not

l)os,sible that anv one person should be heir of both
their bodies; on the deceis(> of the survivor, the I,u,

therefore, in onler to conform as neirlv as po-..ibli'

to the manifest intent, tliat the heir ,,f the bodv ,,f

e.i(.li of them should inherit, is obligr<l tr, >,,.ver the

tenancy and divide the iidieritanee between the heir

of the body of A. and the heir of the bodv of H. K,,,),

heir will accordingly be entitled to a inoi,-tv of tlie

rents and profits, as ternnt in tiil of >nvh moiet\-.

The heirs will now hold in a nunner denominat/'d
tenancy in common; instead of butli haviuL: tli.'

whole, each will hive an uudivid".! half, and no furtli.T

riu'ht of survivorship will rennin (//).

An estate iu fee simpl,. may also be given to two ,.r

more persons as joint tenints. The unity of this kind
of tenure is renuirk.ibly ^hown by the words which ar."

made use of to create a joint teniucv in fee simple.

[d] Litt. s. 2S.3. See Rf Tti;:rtoa J/jri-,/ Act, 20 Beav. 374.

I
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OF JOINT TKNANTS AMj TKNANT.S IN COMMON.

Til- r.n.ls itif..n.|.-.l to 1... Miv,.„ to j„i„, ,,.,,„„t, i„ f,.,.

siinplr ;irc lii„if,.,| t,, t||„„i „„,/ //,,.,r /,. //-.v. ,„ to th.'.ti,

l/>r,r Inns a,„l ns.„.i„s (.). „ltlioi|K|, ,|„. |„,|,.^ ,,f ,„„, „|-

fli.'iM onlv w.ll .iic.r...| to tl... inli.Til,nn., ,„,,vi.|,..l t|„.

joint tcii.incv 1... allow.! to coiitiim.-: tlms, if lands l.c

'-'IV.Tl to A.. I',, an.l ('. ,n„l Ihrir />r>rs. A., H. .-ill.l ('.

uill t.,g..tli,.r 1... n.;.a,.|,..l as o,i,. ,„.rso,i: and, wImmi'
ffi.'v .n;- all drad. I,iit not l„.|or.-, tin- lands w,|l .Irscrnd
to tiM- lH.i.s of tl,.. artificial p.Ts.m (so t.. sp,.,k) nani.-d
Hi tlif ;,'ill. The survivor ..f tli.; tlirc.'. wli., t.)j,r,.tli,'r

'o,npos.. th.' t.-nant. will, aft.-r tl,.. d,.c,.,s.. of „is",„m-
]i Mions, l„.,.oin.. ..ntitlcd to tl,.. wliol,. lands (/). \V},i|e
thcv all liv.l (..(1, l.a.l tl„- wl,ol..; when a„v <lio. the
Mirvivor or snrvivors can hav.. n. inor... Tl,.. heir of
tlu- siirviv..r is. th.T..for... th.. p.-is.,,, who alon.- will Im
•iiMrl.'d to inh.-ni, to tl,.- .-ntiiv ...v(l,isi..u of th.- hfiis
ol those who ,„ay hav pri'vionsly died (,,). \ j,,;^^
'••Minry in f,.,. simp],, is far i„or.. usual than a joint
fnancy for lif,. „r in tail. Its principal use in practice
i> for the ixirjx.se of vstin- estates in tnistees, wii.),
•- we shall .see. are p.-rsons entrusted with tho le^al
'Avi,..r.hip of lands for tl,.. Ix.nefit ..f others (//). Sudi
!"'-ms are invarial.ly made joint f.nants. On tho Trustee, are
'i-'«M-'> of one of them, the whole estat.. th.'u vests .jt

"'""y'"n'''J«

'Tin. i,i the survivors or surviv-.r of th..,,., withoi.t
'""' '""'"

'i'volvin- on the heir at law of the deceised trustee
"K.l without hein- atlected l.y any dispositi.,n whicli
1

•• may have made l.y his will
; for joint t.'nants are

inrnpahle of devising their respective shares hv will (() ;

fl.-n- ar.. not regarded as having any separate interests
-X'Hpt as between or amongst themselves, whilst two
'r more of them are living. Trustees, therefore, whose

S Bac. Abr tit. .Joint Ton- stat.-^. 16 & IT Vict c 51 • ?

- -V •,^'-
H'-'-- ^^i'-

^"
-'^ 58 Vict. c. 30

;' ih .eo

-•^..aiutakmgabeneticialinterpst /„> f :,. „;.." Success

II .-i

-in: takinga beneticial interest
i'j) Litt. iif/i ivp.

=.on dutVan,ie,ta'tc d^ty; I'il Un'T^^'; iwk. ,. ^ou ol'Z °'l
vfj. p

'•" J"an,

10 tenant.

•ession

duty on death
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nnlv infoH'st i^ tli't nf the persons f(ir wlmiri flii'V linM

in trust, Jiic j>ri)]iiTly miidc joint tciiiints. As ii rule,

tlif sur\iv<ir nf sc\('riil joint ttviiints in fi-c siinplf niMv

(l('\ isf tlic liinil, IIS Weil ;1S ;illo\s it to (Irsccixl to Ili^

heir. Hut, if swell survivor lit- a trustee of the Innl,

on his (h'lth .'ifter the yeir I8M|, liis estate will vest

in his personal represent;iti\-es, notwithst miliii;,' anv

test iinentirv disposition he ni:iy make {/,). The liUid

Transfer Act, IXUI (I), does not alTect the ri;;lit of a

joint tenant survivint,' his conijianions to succeed to

the wliole estate ^iven to the joint tenants in tlie

lai\ds. Hut when the whole estate has lieiunie vested

hy survivorsliip in th<! lonj,'est liver of them, it will

devolve upon his death according; to the provisions of

the Act, and will therefore vest, in tli(? first instance, in

his e.vecutors or administrator. If. liowi-ver, he were

entitled for his own use and not as trustee for others,

liis heir or devisee will have the same beneficial interest

in tlie lands, and the same rij^'ht to re({nire them to lie

conveved to him. as if the wlmle estate had I'cen

ori^linaily j^ratited to the last surviving,' joint tenant

alone (/«)•

f

I

r

Ii
'

As joint tenants together compose but one owner,

it follow.s, as we have already observed, that the estate

nf each must arise at the same time (/;) ; so that if A.

.ind Ii. are to be joint tenants of lands. A, cannot take

his share tirst, and then B. come in after him. To tliis

Exception to rule, however, an exception has been made in favour
unity of time.

,,{ conveyances taking effect hy virtue of the Statute of

I'scs, to he hereafter explained ; for it has been hold

that joint tenants under tliis statute may take tlieir

shares at different times (o) ; and the exception appears

(<) Stat. 44 & 4o Vict. c. 41. (c) Co. Litt. 188 a : 2 Ula.k,

p. 'AO. Ccmm. 181.

(/) Stat. 60 A 61 Vict. c. 6.5, (n) 13Rop. o6; Polle.\f, ST;!

:

Tart I.. .;iilr. pp. 29, C.8, 7<!, 88, Bac. Abr. ,Ioint Teiia;;tf. ;l)i:

1!;^, !:?<>. (aib. I'-es. 7! (!3;i. n. !(!. -.W-.i

(m) All!'', p. 14."i. €(1.).
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OF .M.INT TKNANTs AM) TKNANTS IN . uMMuN.

^.1-. I....X|,.„.| (...,t,...H,.nMf.w| l.v u :ll(yO. A fl.rth.T
""-'•'»'""" '' "'• """V -f jnint fMM.ts is „ ,„
tl- f.iH. tint II un.. of tl,..,,, shunl.l vsisl, |., ,|i.|.u.,. ,.f

lii^ it.f.'rv^t ,M lanuro|-.„v„f lii. .„,„,, ,„i.M,s. h,- ,n,,v
I'"' MKlkr ll~.. uf ;,MV .,1.,.|,. ,,| ,|i,,,nsiti,„l ..pen, f il,"
in"ivlv ^.s ., ,„„vrv„nc.- ..f |,,„.|. fn.,„ ,.,„. str... r tu
•""•"'••' TI... I..;,,.| p.,,s.,.-,i..„ or s,.,si„ of tlM- whol,.
"' '1'" '"i.Mm-Ium., t 1. on-nf flH.joinf u-nnut. „f
^"1 -t.t.. „f fn.,.|,o|,|; MO ,M,vHv ,;,,., fln'rvfon- i...

'"^"'" '" l"'M of iU-,t whi.h i,.. .hvMlv |,,s. TIm> A nl......

i"n|MT f,,rni of ,,ssm;,n.-.. iM'tw.-.-n joi„f flKlIlts in
[''"I'r.r-.

'""'''"^'^-
''

''•'•'- ''V 'I I (7). ^n.i ti.is ,vi.....:'";n;n,.
"i--.'t.s r,,tiM.r .s ;.„ ..xtin-ui.i„„.,,t of ri^^hf ti,:,i. ;.s ;::!::;:

^

^-">'v.'.v..u..: f<..flwul,o|....st,t,.isMl,VHlvsu,,,,o..,l
t" I- V..st..,| ,„ ,.„h joi„f t,.„;,„t, ..,s w,.il .s his ou„
i""l"""">'. An.l in fl,.. Xonn.M.-Fn.nrl,, with win.h
'"If law ai.o„n,ls, tuo persons hoMi,,;; l.n.l in joint
t"'!.MVan's.ild to iM.^riMMl />rr ,.nr rl per font (r).

'"'i'l-'Mts of . joint tnnn. ,1h,v,. rrfm.-.l to \ j,.
I >t ..Illy so lonj; rs tlic j,,int tci. t^ [f j^ j„
'l"'l"-^V">of anyone of tin- joint ten , .vmr tl..<
'""'"'v: tor .Mch i.int tenmt possesses an ahsoh.te
r^V'T to dispose, in iu> lifetime, of his own share of the
J;n.ls, In- whieh meatus he ,le>troys the joint te.ianev (V).
Ilius It there I.e three joint tenants of l.n.ls in fee
^""Pl". ;'ny one of then, n.av. hy anv of the usual
-""•I- of alienation, dispose during' his jifetinie. thr.u.di

"•; '\ ;^'l'- of "n e.iual undivided third part of the
^^'"'l" "heritage. Mut should he die without havin.^
"'"I" such .lisposition. each one of th. ren,aini.,.r two

''/) Co'.' Litt'. 'id/ a"
iKT'a • A' //*

*'"'
I"''!.'

"^" " ' '"'''"Hv.

117
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will liavf II '•iniiliir rij^lit in liis lifftiiiic ti» di-'piMr of

ill) lllltlividi'tl lliuii'tv nf till- wlinlc. Klnln till' nininint

(if M'M'iMiiec, till' iiiiifv of iiifiTiwf ^inil liiii' i^ (lotr i\cil

iin<l unfiling i-* ii'ff Imt the iiriit\ df iMi^-i-ssiiiii : tin'

>li;ir(' wliicli li.iH liccii (li>|iiisr(l (if is .it (ini'c (liscliii ro,.,|

fi'diii fill' ri;.'lits ;iii(| iiicidciif-* nf joint ten iiicv, ;iti<l

licciiiiK's the sulijcct of a tcriaiKV in <(iiiiiii(ni 'riiii-

if tlicrc lie three joint tenants, ,ii.i| imy nne -I thein

should exercise his power of (lis|)iisiti(iii in laMnir of a

stranv'ei'. sncli str.in;^er will then hold one iindiv i(|ei|

third put of the lands, as tenint in (dinnioii with the

reinainiM<i two. These two will, however, rem lin joint

tenants of their two third sh ires ; and if neither of ilieiii

sever siieh joint tenincy. the survivor of them will I ike

those shares {t). Joint tenancy may also he severed l)\-

operation of law, as iijiou the li.iid ll !cv of a joint

tenint ('/).

Tenints in common are -ik h as have a unity of

|»'is>ession. Init a distinct and sc\cral title to their

shares (,; ). 'I'lie siiares in which tenants in conimon

hold are liy no me ins iiecess.irily eipial. Thus, one

tenint in common may he entitled to one-third, m-

one -fifth, or any other proportion of the profits of the

land, .ind the other teiiiiit or tenints in common to the

residue. So. one tei\int in cornnion m.iy have liiit .1

life or other limiteil inteic^t in his share, another ma\-

lie seised in fee of liis. and the owners of anothci

undivided shire miy be joint tenints as between them-

s(!lves. whilst as to the others thin' are tenints in

common. Between a joint tenincy and tenancy in

common the only similarity that exists is, therefore, the

unity of pos-esr on. A tenant in common is, as to !ii-

(t) Litt. s. J1I4. Bitthr.-^ Tni'ls. 38 Ch. D. ;.'m; :

(>/) 77(o;,n-,,,) V. }'rfr(. In Win?. Pers. Prop. .5:?,5, 17th cil.
;

Kasl. 4ls. 42.") ; /)'"/ v. MunIi. 1 jiust. Ch. xi.

X .V ^!. ."J.":. .*::*. '.I : .]h;i-:i!ff V, i.!\ !,!tt. ; .ir).) . .> 1H;:;I.-

.Vdryi/M, 9 E.\. 140, 147-8 ;
y/r Cumm. I'Jl.
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..wn uiMlivi.l...! sh„r,., ,,n-.i„.|v ,„ t|i.. ,,.,>it,.,„ ..f th.-
owri.T of iiii ciitin' iiiid M'p.inilr ct it.'.

W'li.'M th.. ri^iht, nf p,iti,.> „(.• .Ii>ti,„f. fhiit IS. f,,r

in^fm.c. uli-M tlirv.!!.' nut ,,ll tni>t..,., I..;- ..„.• ,,„il th,.

""" I""'!"'-"', '"'til ^1 jnuil t.MlM.V .,,..1 .. I..M1IKV 111

"""•""" '"• in.uiivi.i.M.t MirtlMMis lui til,. ..nj..vMi.'nt n|

|""|..TtV. Ol tl„. tUuM trniM.V it. .MiniMO.MV.HMlui.l.t
I"'-I'''m''I''

: in isiiiucli ;is ;. ,., ,t iin |Ms-,.s,iuii ,,f a •^ivm
^li.rv i. i.i..f,.r,,l,|,. to ,, ,„,i|,r .In,.,., i.f ;,..tti,r- ,„
luMM- til." ^^UnU^. ,Hr.,r,|iriu .,s tli,. t..|,..,if in;>y ..r may
ri-'t vinviv.. Ill, .•..in|)iiiiuM>. Hut ||„. ,.,ii,,v,n,.nt ,,f II..MmH-..Ml
I.mmI> ill .rrvrall,,. uv as a sin;;!.. ..un,.,'. iV|,,r mut.-

'" ^' ""'"
'"""'i'-'.'l fli III .'itlMT ,.f til.. al...v,. ru.«i,.s. .\.c..i.iiiiK|y

" H in til,. |M,u..i ,,f any |.,iiit t.'n nit ,,r t-'innt '^ili

'"""""" '" '"ni|...| Ins ...n,|Mi,i..i,> t.. ..ir.-.-i a ,.,rhln.n l',.,l,..„n,

l'rtu....i, tli..i„s. Iv,.s. ac..,i,|injr ,,. ,1,,. ,,,|,„, „,• ^,^^.

'Iiin.>. This iiutili.,,, was |,.iiii.tIv .•iiNm, ,.,1 l,v a writ liv «,,..

"I IMititioii. ;;iant,..l Ky \ ii tu,. of st itiit,.s |,iss,.',j in th,.

"i^n .,f M,.niy Vllf. (V). H,.f„,,. this .vijr,,, ;,s j,.i„t
('units a.i.l t.^naiifs in c.niinun always !„.,•,, i,i,. sii,h l.v
'iH'ir nwii act an.i a-n.,.ni,.nt, tli.-v'u,.!,. witli.ait any
"•""•^' ""'•-'^ t'"'V "II ";^>- I t„ th,. ,M,titi.MI. \n
""""in tiiii.-s it was |,>un,l inoi.. (..iiv,.ni,.nt t,. r..s.„t

'" 'I'" iiins.ii.tM.n. whi.h th,. Court of ('hanc-rv h,..| li.v<o,M,„f
i'Mi'i'«''l. to conii),.! th.. partition ,.f ,.st it,.s (.) ; ,,,,,1 ui

'''•""''>•

'^"'' '") »' I'' ^v'it of |urtiti,>n. wlii,li ha, I alr,.|.lv
'"''"i" ol.soh.t,.. was al.olish..,!. Sin... {.STo, this juris-
''"""" •''" ' " 'V''is.l,h. in tl„. <'liin...rv Divis,,,,, Mv ll„.|,

"I tli" lli-h Court of .histi,,. (/;). \Vl„.th,.r th.. putition ',;;";•."'

!"• 'tT,.<t..,l tlir.,uj4li th.. a-.-ncy of th,. Court, or l.v th,.

"' '"'

""•'' pnv.it.. a-r,...ni,.|,t of th.. |..rti,.s, niutu.l .-..n

;i(i.
'Vl .11 11,11. \||1. r 1 •

"
MS,' ",;;,;!; ,

'

,

"

iM s.a... ;„i. :,: v,,... .;,;.

:":"": i.My. .V K. :vM,: s,.i.,,, ,,-s;; si.;; {)1,:.:'.' ,^,;'^.^:':'•
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150 OF rORPORKAL HEREDITAMENTS.

vevauces of their ro^pectivo undivided shares must he

luide, in tm\er to carry the ])irtition into coin])h'te

effect ((). With respect to joint tenuits. these con-

veyances oujiht, as we hive seen, to he in tlie form of

ichMses : lint tenints in conunon, hav uu
tith's. nnist make mutuil convev,

e]);r,it(

inces. as het ween

strantrei's and l>y tlie Reil Pro])erty Act. 181.

'

]),:rtiti()n shall he void at 1 i\v, inless m-de hv deed {<l).

By tlie Settled J.ind Act. 1S,S_' (c). the tenint for life

under a settlement of an undivided share of Imd is

ein])o\vered to concur in making ]) irtition of the entirctv.

and to coii'-ey the lind given on ]).irtition for al! the

estite. wlii'h is the suhject of the settlement in the

manner reij' -ite for ,',fiving eili'ct t^) the partition.

I'artitiun by Another verv convenient mode of efEectiiiij a iiirtitioii

AniUiiltiiic IS l>y aj'jilication to the '.Joard of A^iitiilture iiiid

""'"'""'"''''•
FisJi.Mies. who are enij)ov,ered hy the Inclosure A.t>

to make orders for the j) irtition and exclianj:e of 1 uids

and other hereditaments, which orders aie eif'ectiia'

without any further con\evance or releise
(
/').

J'artitiuri

Act, 18(>S.
The jurisdiction of the Court of Chancerv with

rejiard to ]) irtition (now e.xercisahle. as we have seen.

in the ''li.incery Division) was extended hv the I'.irti

((•) Altiinii i/.(li Ni ml \. Uniii'd- < 'iiiiiiiiissiiincrs). and wi-ic tiari--
t'lii, 1 .Madd. U. If any uf tlic fcncd In ISS!) to tlii' Hoard ..t

|iaitics iMititli -liiiiild lie iiifaiit-i -Airiii'iiltiiif. styled sine c 1st ( »i t .

iir liinalirs. ami -u iinalilr to """ ' > "

execute a eii!i\-e\imci'. an (irdrr

may Ijc made vcstinj; tlieii- shares
in sikIi persoM.s iis sliall lie

diiccled : sl:r. ,"ill \ .^T \i,t.

e, ":{, s~, Jli 'ii), ;il (ie|ilaiini.'

l:i >V 1» \lrl. c. (ill. ,-s, 7, ;i(l';

a.'! \ict. c. .•). s. \:\:,).

(il) Stat, .s .V ;i \i,i. r. ;i;ii,

s. ;i. ic|iealnii: -\:i\ . 7 iV S \'iit.

e. 7(1. s. I!. t(i the same etfei !

.

(. ) .Stat. I.") A 41) \ict. c. ;iS,

ss, :i. -in.

( / ) 'I'hi'se pduei- weie liist

,^l^_ .... I,, I li,. !,,,.j, ,-.,... I ;-;;,,,;_.

sinners (ni Iss.' styled the Land

l!lo;{, the lt(jard of Aj:ri(iilt .u,

and l''istieries. See stal<. S A '.'

\ ict. e, 1 IS, ss. 1+7, l.')ii : '.( \ |i'

\'ict. c, 7l>,
, il. III, I 1 ; hi ,\

11 \let. c. 111. s<. 4. (1; 11 \ !_'

\iet. e. '.Ml, ss. l:{. 14 : I'.' .\ I.!

\lct. e. S:i. >.,. 7, I 1 ;
1.'. A

hi Vict. ..•.7!», ss.:!l. :!:.' : 17 .\ Is

\ irt. c. !I7. s. ,-)
; I'll ,v jl \n t. , .

:tl. ss. I II ; L'l ,V JJ \ I.I

c. .Vt : -l-l \ i:\ \ict. e. 4:!. S-. la.

11 : ;)!» .V 411 Vict. c. ,-)(i. -^, ii:! ;

4."> * 4() Vict. c. lis, -. 4s : :>i A ".:;

\ict. I-. ;{ii. s. L' ; :! Kd«. \ II,
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OF JOINT TENANTS AXn TEXANTS IN COMMON. 151

tion Act, 18G8 (g). By this Act the Court is empowered
to direct a s:Ue of the property insteid ot a partition,

whenever a sale and distribution of the proceeds
iippeirs to the Court to ho more heneficiti to the ])arties

interestei.' (h). If the p.irties interested to the extent
of a moievv or upwards re(iuest a saK', the Court t^/irill,

unless it sees <,'ood reison to the contrary, direct a sale

of the property accordingly ((). And i. iiny ptrty
interested rci quests a sale the Court nniij, if it thinks
fi^ unless the other parties interested or some of them
undertake to purchase the share of the party recpiesting

a sale, direct a sale of the projjerty (A). This alteration
ot the law. which wa.s some time since suggested
by the late author (/), has effected a substantial

inijjrovement.

(!/) Stat. ;H & ;iL' Viet. 0. 40,
anifndcil \,y ;i!) Ji- 4(1 \i,.t. c. 17.
.S<'ct. 12 (.f till- foniuT Act ttavi'

*jiiris<lictinnt.)tli<'((iuiity('i.urt.s

ill suits f(ir partition of I'lnipcrty
lint iiljovc D.'idO in valiii'

(/') .Stat. ;il f- ;J2 Viot. c. 40.
s. ;i.

{') Srt't. 4; ir/M,/,>„,. V.

Jnhn-ns, L. R. K; K(|. 14 ; I'orlir

V. i.iipr.^. 7 cii. I). :{:.s.

(^) Sect. 5; see W'il/iuni.i v. *('(nintv
^'J/"(v. L. H. 1(1 Cli. 204 : /'/// V. Courts'"
Jo,n.. .j App. Cas. (i.-,l : /tu/mnt. jurisiliction
.-"v._^..n/.:i-.ri,.l) 4.-,.

,„ partition.
(/; K^say on llcij Assets, p. '

I2'.t.

'
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CHAPTKH Vf.

OF THK CO.VVKVAXCK OF A FREEHOLDINT, AT
COMMOV r.AW

Lf.t 11-; now turn our att.-iition to the rnems of con- F„rms re
v.-yinu •* frr'-'liol(]in<r i'l) of Invl -what the law re<iuirf>s

'I'^'rcl f'-r the

r.) i-tt'Tt a v.ilKl tr.insfor troni imc prrsori to another freehol.I-i.

<.f an est.te i,i freehoM (h). This has alwavs been
lU'l -till is a formal matter; mere expression of inten-

Tiou will not sutfice to tran-f.'r freehold property at

li'A-. unl*'-- thf reipii-^ite forms be duly observed [r).

Tli--H forms i'-e not the <ame now as thev were in

airlier times. By the common law delivery of posses-

"n was principilly nec^^.ary to effect the convevance
ni a freehold : while at the pre^t'nt day the chief reip.ii^ite

!- a deed {d). But no one can hope to exercise the
iii'.dern conveyancing art with under,>tandinff with-
"Ut M,m,. knowledf^e of the early law. For the whole
lu'iih-rn law of real property is nothing hut a tingle of

i:--terogeneous devices for esoping the effect of the
c-iiunon law rule> regarding land. And it will vield

up i*^- rexon r<i no one who lack< the patience to learn
i*- hi-tory. We would therefore entreat the -tudent to

liva-ide the notion that the -tudy of what i~ ol)-,oh>te in

piKtice must ner.',-.,rilv i,e wa-ft- of ri-ne. and will be.r

iiiiu agim to con>id,>r the law of bvi^one divs.

liy til.' cc.mmoii law a freehiiiding of land was chieflv

;"
•'"'•

i'- '•'• V. Il,„j,r^. L. H. l,i E,. .34";
'';"''•

I'- ''•^- ZinihUr %-. Ahrrih,ll,i~, 19(J3, 1

-1 Bn.ct. fo. j;j b: Litt. -. K. B. ."7.
J-'. ')ii, ;u ; Ward v. I„rl/„,.d i ,h ^r,, w .. u \-.,.. .. ^..,^

- Beav. L'ul. -12; ir„W/„rJ v. s.. 2, Ij.

" ' '''

'- hnr,'l,y, 2S BcMV. 90 ; Warriritr
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KcilfflllOllt

with livery

of seisin.

U'rititlL'

f(iriiH rly

uiiii>-ei->s)

FentTc(

transfenlile hy fenffmcnl with lircr;i of seisin : that

hv the iqft of a frccliold ostiit (' 111 th. 1 111(1. {•(luj)li'(l with

forniiil (Iclivoiy (if i)')ssossi(iii. Fcoffmciit is jinijK'ilv the

gift of a frf i)T fee (e)
; sucli us w.is usirilly coiifcrn',' in

the (liys of suliiiiffii(i:itioti
(

/'
) : hut tiic word ciiiic

to ln> jippiit'd to the <X\U of any freehold (>state (//).

Seisin, ns we have seen, orifiinallv meant anv kind of

])ossession. Init was not afterwards used to (h'liot e anv
but freeliold ]) issession th jiossession reeoveralih' in

rea or mixed actions {/i). .\t common law a feofTment

need not have been jmt into writinj,' ; it was sufficient

to exj)i(»ss the f^ift by word of mouth (i) : Init forniil

livery of seisin was absohitely necessarv to jierfect th.'

aift (/). This was of two kinds: livery in (h^ed and
cry in law. J.ivery in (U'^'d was jierformed i»i the

i iiid to be conveyed by tlie jierson making tlie feoifment

illed thi' ftitffor) expressing iiy a]ipro]iri ite act (/) ami
words, or won Is al.lone, his inteiitiDii to deliv er seisin

of the land to X\\(' feojjir. or persim to lie enfeoffed, and
yielding uj) vacant jiosse.ssior tlieieof accordingly (m).

And it was re(|uisite, in order to secure rlie deliverv

of vaci.nt possession to the feoffee, that all [lersons wliu

had ;iy estate or jiossession in the land, of wliich seisin

was delivered, should eith(

the iivi'rv, or be absent f

feofTment we

r join in or coiisem to making

idiii the premises (//). If

made of different 1 inds Iviiii; scattei'

ill the same county (as was usuallv the case in th

of coiiinioii fi

if t

le (la\'.'

") ). livery of seisin of any |iarcel

the name ot the rest was sufficient for It a 11 w ele ill

»

«

(•) .l«/i. |i. Ml.

(j ) Aiiu.
, . :i!i.

(;/) l.itt. s.'r.T ; ( ,,. i.itt. :1 a ;

I'. A .\1. tlist. Ki.L'. Law, ii. h;'.

(/() Ant,. |.. :!T.

(0 Kniet. fo, :{:! Ij ; I.itt, ss.

L>14 I'lT.

(/) Claiiv. \ii, i ; Brut. fc.

'M. :iil I) : i.itt. ss. ,")<!. till, (iii.

.\lele eliily ii.V il feiiliee was ill-

sllltieielit ; I.itt , s. Tt'.

(/) Such a> the .Icliveiy i.f ll,,-

liii>|i of the (lodi-. rir a t wi:;, or a

turf.

(//-) Jinut, to. :iil I. ,t .',,/. :

Co. l.itt. 4s a, 4il 1).

(/'! Jiiact. fo. :!ll h. 4(1 1), 41 h,

4.', 4!l. .-,0: .Shep. To.uh. l.'l:i;

III,,- ,1. I{,,,l \. Iltl/I,,!. ."> U, ,v .\.l,

.~»7."».

I") Ai'l, . p. 4l' : see IJrac'.. In.

411 a, 4l' I(.
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fhe complete possession of the same feolTor ; but if

tliey were in several counties, there must have been
:i- many liveries as tliere wen' counties (/>). For if the

title to these lands should come to be disputed, there

must have been as many trials as there were counties;

and the jurv of on.' countv are not considered iud"es
ol the notoriety of a fact in another (7). l.ivery in linr Livery in law.

was made, not an the land, but in .si<jhl of It only, by
the feoilVr tellinf^ the feotfee to enter and take ]H)sses-

>'m\. If the feoffee entered accordingly in the lifetime

of the feolfor. this was a good feolfment : but if either

the feotVor or feotfee died before entry, the livery was
void (/•). This livery was good, although the land lav

in another county (.v) ; but it reipiirei; always to be

made between the parties tlu-nselves, and could not
lie (lej)uted to an attorney, as might livery in deed (I).

The word tji>r was the apt and technical term to be xiie w.,r.l fy/cf

en iiloyed in a feolTuieiit (x)
; its use arose in those *" ^"^ """'''

times when gifts from feudal lor(l> to their tenants were
the conveyances jjrincipally employed.

Besides livery of seisin, it was necessarv. whether a Tlie estate

leotfment were made with or without writm<j, that the '•''''"",'""* '"'

,

'^
riiiUKed (Hit

estate to he taken by the leotYee should be marked out, ei limiteil.

er Uiiiih'il, as it is called ; that is, that the extent of

I lie feoffee's interest sliould be ascertained bv the

proper teciinical words. Thus, if it were intended to

iiiiivi'y an estate of iidievitance to the fcolfee. it was Cifi d ,111

madntial that the gift >hould be made to him and his
|X';|,;;|,,.,

//"/.-•. or to him and the liviis of hi.^ bodij. according as it

\vere desired to limit an estate in fee simjile or fee tail (.').

I/') tin. s. lil. Kill a luaiinr,
'111- Mtc ,,f will,!, extended intci
lUM icunlies, ,i|i|ieiirs tn liave
'"

'
11 111 e\ee[)tinn In lliis ride ;

t"i It was l)\it iis line tliiie.' fur
t'.'- |.iii|inve ot i> tenlliiienl

; 1 'ir-

k,!!-. ,,-,-. >'-. S...- h.

Ilalc^ M..s.,c,,. i.itt. ,-.11 ii . n. (-1.

1 '/) •',,. ].iti. :,o 11 ; :; iil. rl.,

i

< iirnin. .'tlTi.

(') (',.. l.iti. 4s li . :j lilaiK.

CiiMiin. .'ihi.

I«) Cn. I. lit. IS li.

(/) Cn. Lin. .>:.' Ii.

(") <'". Lin. !l ,1 ; J ]<l»el<.

(.1) Liti. I
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m
til
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Wonls
I'ltiffrrin

oiilv.

inheritanoi.
^^ ^^"^

'''J!^'"

""'^^^ '''"^'^'' "^ I'H.rr.'ation. such UH ' of

and of his body," were necessary, as well as the words of
procmuion. inheritance (,Wv/-,s) for a'jrift to a man and his h.^its

mnh' conferred on him an estat.- in fee simple and not

in tail, there heinj; no words to ascertain th.' hodv out
of which such h.'ir should issue

; and an e>tafe In h,nd>
descendible to collat.-ral male heirs onlv. in entirr

exclusion of females. i> unkiKiwn to the Knt;li>h law I ).

If the lan<l were jjiven to thi' feofT-e >imi.lv. without
further words, we have >,.en that he would tak.- an
estate for his life onlv (:). And the simi^ result w.,uld
follow if it were attempted to confer on hi;n a larj.'rr

estate without usinj: the proper technical word<. Tint-.
if lands were -.'iven to a man to have and to hold /„

/////' /-//• , rrr or to him <i,iil h',.< dssiii,,..- for ev.-r. lu- had
Init an estate for life for want of th.- wonl /:r,rs („j.

For th.' same reason a i.nft to a man -///«/ //-.v ..,,,/. ,,r

to hun -/,/-,/ A/,v "ffsjn-'nnf. uv to him and Ihr l.s.w ,,f Ins

Ixhl'i. would onlv confer upcui him a life e>tat- anrl not
an estate tail (//). This nec-sMtv of uMn>r th,- w,ud
/c'/w to mark out or limit an e>tat»' in f..- ..r.'m> r.i lia\.-

been derived from the times b.-fore the ali.-nation of

land was fr. .;v p,-rmitted. wh^n the tenant"^ h.-ir u,i>

the onlv p.-r^on who could MircTii to hi, e^r.ir.- f- i.

As we have s,.,.n. a u'ift of l,.nd uould rle'ii . onf.-r n-
fee. uiiles> ati mr-nrinn u-r.- e\pr.-,>,Ml tli.if t}i,. don....',

heu' .hould s,„ve..d him (./). And tliou^h t.-uanr- u:

t.v .iMiiiJe w..tv afte-rw,ird~ -nabl-d t.. di~p,,-.- ,.t rh.-.r

lands «o a, t,, drf-.tr rl,,. .x-,„.rrari..u ,,f th-ir li..n- rl„.

iib.T-v .,, ^ain.'d wa, rr-ar.-d a- mrid-ur r,, rh.-ir

•^tar.- (-1. .So Muf wh.i^ r.-iiiaui.'d .~~,.uti.i!. ,,n th,.

z\\i "i ,1 U;- Miiipi,-. wa~ r.. -i^r apt w,,r,i, m r,,nt.T ,,!i

*
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hi'mliliirij estate, t-. whicli the law would annex the

power of alienation. I'.ut it was not necessary, after

I' statute of lj,iiii. /uii/i/<)i(s, expresslv to confer an
'(/rahlr estate

(

/"

J. An<l tliouj.'!' in hiter times it

liicatne a common form to convev laml to a purdiiiser,

»<i hoM to him //'.-. /t< iis (Dili iis.^iifiis fur rm- {(/), yet the

uord liiirs alone ^ave him a fee simple, of which the

l.iw eiiahle'i him to dispose
; and the remainini: words

,i,„l ii.-.^iifiis for ci-i-r had no conveyancini; virtue at all :

hut were merely declaratory of that power of alienation

ivhich the purchaser would have possessed without them.

The delivery of posse»ioa which always took j)li>ce A fciiTmcnt

in a feolTment rendered it an assurance of f,'reat power ; "n'.'il't.Vrim

tor the law pcriuits one who fias obtained actual posses- '''^•"'' ''.v

-:oii of land to maintain it ajrainst all others, except
""'"''

rhd-e who may lawfully -laim the land unch'r a prior

Title (//). If, therefore, a jterson should have made a
f'oiyment to another of an estate in fee simple, or of

.iiiv other estate, not warranted hy his own interest in

Hif lands, such a feotfment would have operated (as it

was said) /)// inoHf/. That is to >ay, it woidd have
ronf''rred on tlie feolVee the whole estate limited l)v the

i'ortment. and would have enahled him to maintain
the s.'isin actually delivered to him a<rainst all hut
fhos,. whose prior title was displaced In the feofl'ment.

-Vnd even they were in certain cases deprived of all

ri'.'ht to enter upon the land, and left with nothinjj

bur a right to bring an action for its recoverr (/).

Thus if a tenant in tail or for his onn life should have KcoiTmont bv
made a feoffment of the lands for an estate in fee ''"""' '" tai'.

("• for life,

lirir nf the iutual |)o-~o^s(]r wa-;

rrcjuirtil t(j take away the riglit

of cntr-. But ft. ,tfmerits by
tenants .a tail, ami one or two
others, put the injured [artie.-,

to their action. See Litt. >s,

38.5 -7 , 41.'>. .if>2— (jiHi : Co. Litt.
-'>'' ii. II. I i '. iiJ.") a, 11. I i;, .l.'JM i),

11. (1).

>f}

1. M
'<•) .See 2 Bhick. ( omm Ajipx.

'ct. fo. ,3(1 I). :il ; Cole
Siectment, 2S7 ; William:, on

S'>in. 7 ; Holmes on the 'om-
niou Law. 244 : P. ^ M. Hist.
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siiiiplf, the ffolTec Wduld not niiMvIy havr ncfuiiird ;m
•Stat.' for till- life of the f.'..IT(.r. hut woiiM hav.- !>.•., .mr
seised of an <'stat.- in fee sitn|il.' I.y wrniiir (/). |„ ii,,,

case of a tenant lor life, who has no fee ami who^.
position in early times was that of lessee rather than
owner (/). such a feotTnient was held to he a cans,. .,|

forfeiture to the ix^rson next entitled after his death
as heinj; a conveyance of such person's interest i.,

another without his consent (///). I'.mI a feolTinent l.v

tenant in tail conferred an estate indcfcasihlc during
his life (//). At the present day, however, an <vvt,itr

by wronj,' can no lonj,'er he created hy feolTnient ; ihr

Real Property Act, 1815. providing' that a feoiTnieni

shall not have any tortious operation (o).

Down to the time of Kin;.' Henry Mil. nothing;
more was re(iuisite to a valid feoirm.-nt than has hccn
already mentioned. In the reign of this king, how-
ever, an Act of Parliament of great importance wa--

liio statute }>iisse(l, known hy the name of the Statute of Cses {n).
"f l''^''-'^- And after this .statut.. it hecaine further iMMjuisite to !i

A f„nsi,l,.m. feolTment, either that there should he ;. ,;>„sul,',ul,<,u

!;;;;V''':!,'liTn'
f''^' ^'"' ^''f*- "• ^''-'^ '^ •^•""»l'l !>•' <".xpn'ssed to l.e ma.le,

br mad,, t.. not simply unto, but laili) and to l/ir :is( rf, the feotV,.,..

!o«{in:
' " Tl"' inanner in which this ivsult was })r(>uglit about le-

the .Statute of Tses will be explained in the ne.xt cliapt,r.

Writiiii.'

f,)rinorly

unni'ct's.sa ry.

If proper words of gift were us(.(l in a (eolTmeiit,

and witnesses were j)resent who could afterwards ]m>\r
then;, it mattered not, in ancient times, whether ,)r

not they were put into writing (7) ; tliough writiiii:.

nut: . pp. IKi. lj:i.

(/) Litl. > "i7 ; 'II, f,. p. 1 10,

('/') l.itt. ,->. 41.5. 41t;. ti,i|t

•HI. &2\ : („. i.itt. J,-)I ; M,.
Hrac't. to. ;il a. fur ciulicr law.
S(i a ff.,.lTniciit ill fc,. l>y a ti'iiant

for yi'.its wa- a isin'>i- i.t f.n-
ii ,; inc ; i.iil. >. lii i. , n. i.itt.

;i:i 1). L'.",| 1,. ;i;!(i 1,. „. (1).

(") I.itt. ->. .")!l,') tidll. Cii.",

()14. (i4!i. i;.i(i: >f[. ,i„lr. p. 1 I:;,

II. i>/t.

{"} Stat. S\- !(\'ict. r. lIMl. -. (.

'/') Stat. L'T Hen. \1|I, ,, |i,.

('/) Bract, in. II I,, :{;{ I,; ( ,,.

I.itt. 4S 1). IJI h. I i:i a. L'TI li.

n. (I).
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fn.tii its iirrniiT cortairity, w;is ^fncrally •lupldVftl (>).

TIhtc was this (lilTfrciicc, lidwc-vcr, hctwiM'ti writing; in

thus.' days ami writinu' in <>iir own tiiiifs. hi our
own limes, ahno-t cvcivImmIv can wiiif ; in thus.' davs
viTv f.'w (if tlir landi'd if.-ntiy of tli.- conntrv w.t.'

>n i.Mrn.'d as i<i h.- alilr to si;.fn tli.'ir own names (>).

Accordm^lv, on eveir important occa^-ion, wlien a
written docum.'iit was re(|iiire<l, in-.f,.M(l of si^rninjr

their names, th.-y aliixed their seals (/) ; and this s.-iiim^;

writini;, thns seahMl, was delivere(l to the partv f„p
''"'""""i^

wlios(' lieiielit it was intended. Writing was not then
emph.yiMl for every trivial pMr|)o.>e, hut was a matter
of some solemnity. .\nd a charter or writin-,' whereby ,.|,,,,,,,.,

a man formally expressed an intention of liift, or hound
himself to perform any art, was held to alTord con-
clusive ])roof of the mitter expressed ther.'in. unless
If were shown lo have heen for^'ed. or extorted fmnj
linn i«y fraud or force, or like olijections U> its validitv
were estiililished (-/). J,, very e i rly times after the
Xnrman ('onrpi..>t it appeirs that even an uiiseiled
'harter mi-^lit have thi^ eiT<-ct (,,). I5ut aft.-rwards it

came to he settled (//) that a clialter must have atli.xed

U> It tiie sell of the person whose act or promise it

rec(,rded. in order to he admitti-.j .is ( (.ndusive evidence
.i.^ainst jiim (;). Thenceforward tin- conclusive effect
which the early law f^ive to writing's was confined to
sealed wri'.inj^s. In all h-r,,] transactions, therefr.ro

(') Mad.i\. Fcnii. Aml'I., Di^.
>irl. |i. I.M :i Itillain's .Mi,|,li,< Ai:r<.
''<-'>: 1' Dliick. ('.iriiiii. .'{o."). liiiti.

I'l It apiH-ars tliat (lie ii>(> cf
-.lis «:is mtni'luccd into Eul'-
liii'l aftci-tlie Xiiriiiiin ('eri.|iic>"t.

•iii'l that proviouslv tlio Kii^'lisl

' ii-tom wa> te makiMi mark . sci
KcMlhlr. (',„||.x J)i],|,,|llati(lls

ami licyotid, I'fil i'(i,-|.

I") ••l.uiv. \. IJ : Uract. fo
i'"'. :!i»li: Brilt, Itv. ,. ,.|, "•

S?'
•"'. 14 -J-J.

' '

(.'•) BiL'cliuv, I'l. Aii<r..\orm.
IT."). 177.

(V) I'rohalily as n >afc^uar.l
1 au'aiii^t forL'cry

Coiiimcm l,a«. J7:J

lilies (111 tlic

V i , l„,r I

''' NtcN'. U.;il»t;,hv. I.,. IS.-,-
.1, .. Ii tn..!. X. ei. ; Diiraiii.',., Kl.fa. 1,1,. ii. ,, ,l„, j -, •

R,-!,."-. lit. SiL.,||,„n
; Bi^„,l,,„. I,,.. ,, ,,|,^ o,).

jiJi 17. ,-,, j, ^. ^,-
I lili'ii ;l \ n_rlt 1. \ ,

,
J. I,,;,

J,
,. , ,,,, ! 7 "

! ! . i L'.. _ r . _ ..;..... *-•-**

I"; .Maitland, f)<,ino>(lav Bonk
r,::^-. l-iVv", n. rin. _'iii

; t
If''-

: e *
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ll'l i-^'s! Ii
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'

ii sofil Wiis iidixt'd ti) tilt' written (Idciimriit, iitiil tho

A (Iroil. writiiif,' so s<mI('(I whs, wlicii dclivfrrfl. c.ill.'d ;i ,lr,,l. in

Ijiit'in fact i( HI, n tiling done: iiotliiii;; in f.ict w.is m
t'arly tinifs calitMl n irrititiff. Imt a dociiini'iit iiiidif

seal (ii). Hcnct' it is that in cviTV transa(ti<iii, in

whidi t/ie roiiinion. Imr nvjiiiivs wiititi;;. a deed i^

ncccssarv (h).

\i

I I

Hiniliim fiirr

llf (Icfils.

tioii.

This ndi' rcinaiucd in fdicc after writiti;; had cuinc

into connnon nsc, and scilini^, as a yrmti of authenticiix
,

had hceii snpcrsedt'd In- the jiractice of men sijrniM;^

their names in their own liandwritinj,'. So that deerU

ac(jnired a superiority over other writin^js ; l)V which

a man was in general no more eonciusiveiv lionnd thjii

by spoken words. Thus agtcements ma(h' liv dcid

have always been enforcealile at law merelv hv rei-mi

of their formal charafter (r), and without any exception

in the ease of a gratuitous promise. I'.ut with reg,ii(l

to agreements made without deed (although in writing;).

it was estai)lished that a man shouhl not enforce a

])romise so m^^de to him. unle<> he had given ^ollle

pecuiiiai'v or other valuable cotisiihrnliDH in return

for it
(

After this doctrine had been broached, tln'

force of a deed in conclusively binding a man wIkj

executed it was erroneously ex2)laiued by s.iving that

a deed in law imports a consideration (c). Aul tlii>

explanation was erecte<l into a rule (»f law (/). >.,

that at the present day a deal, or a writing ,-ealed and

delivered (»/). is still said to import a cousideratiou. and

en Si'c tho authoritK's citcl //i/.;/. ., 7 'i'. H. 3,311, „ . ,,„-.,

in u. i '
, p l.j'j : Litt. ~>. JIT. p. so.

2.'>0. !'•'>-'. .'iti.T—ot)7 ; <;<). Lltt. !'_i l'l"«ti. .'3eS. ;jnij
; D.irun ".

35 h ; >iiep. Touch. :JJn, 3J1. I'vi-,. 31ii. K><ee Holme-, Cnjiir;:. 11

i'-'Co. Lltt, S»,49a,Soa, IJl b, L<uv, l>71— 273.
Uod. 16'J a. 17Ja ; a,,!.-,

i,.
:y2. ,1, .' Biaek. Comm. 44o • 1

io V. Ii. 45 Ed«. III. i'4. Fui.b. E.(. 34->. n. : JFunb, E..
pi- 30. 2(5.

ti See Pollock on C.^ntracti, i^) Co. Litt. ITl b;
ch. 111. IV. ; Wni-. P> T-i. I'n.ip. T. 'Uch. 50.

iT7 '(., iTtii 111.: /-.';»", v.

Sue;..
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m;nntniis i,, niaiy ifsfMrf,, ;i -iipcriurity m l;,w (»v(t
i MK'ir mi^r,|,.(l wtitiii;;. J„ riKKl.Tii |)r,i(ti(f the kin. I

of -c,,! MM. I.- UM. ,,| is n.,f r.-;^,,r.|..|. .,,,,1 tl„. nwm
I'l.'-iti- .,f tl,.- fi„u..r ,,„ ;, v..,,| ..Ir.M.lv MM.I.. is |„.|,1 t.)

I'" .•luiv.iirnt t.. M.,,|„,j- (/,^ ; ;,,„! ,1,.. wonU, •'
I ,|,.|iv,.r

''"- ''^ '"> '"^ •""' <lf.'.|,' wlli.li ;,,. SI).,k.'tl ;.t \h,'.

-an.- fitii.', ill-.' h.^ld f,> |„. ...{iiiv,.|..|if t.. .l.'liv.Tv. ."v..|i

if fii.- iM.tv k..'[. til- .|..,.,| |,n„<..|f (-). Th.- s..||ina „,i.l

''"'"''' "^ '' ''''•'' "'• ''nii.Ml til,. r.rrn>/iw, n{ it. Ex<-c,il,on.

0.,...i.,i,..llv ;. .|....,| 1. ,|,.|iv.-r.M| t.. ;. third jM-rs.,,! ri..f

.. i>irtv t.. It, to h- .l-liv.r.'.i up to th.- ..ther partv .ir

iMPfi.-. upon til.. [).Tf..r!n:in.-.- .,f a r.m.lition. iis the
iMV.n.'iit ..f rn.Mi.'V .,r th.. Ilk... It is th.'ii siii.l to Im
'l'h\-.Tv.l ,,s ;,n rsrr,„r or „i.t.- wiitiu;,' (srript„m)

; for P:scrow.

it i-^ ti..t ,1 j,(.|f...t .l....,l until <l..|i\,.,v.l up ..n th.' p.T-
f-nn^iiu-.. ..f th." .-..n.lition ; l.ut wIi.ti so ddivor.-.i up,
It .,p,T,it..> fnuu the tini.' .if \\< .•x...uti..ii (/).

'/( .--lii'ji. Tdiicli. .-,7 ; _,.,.

/'/ "", Xi Cli. I>. I.

'II I'iiiti... |',|.| ,,| |;nv .., ,|,.,.,|

'iDIMil wi'll 1,1- rlc-liv.T-i'd il^ nil
i -' lou I,, ii i.'i-,uilfo tli.TciirnliT,

V'Vs "":,•"';/';
• '•' '- ^'"-i'- '""'' ^-^^ ^

'!"'l -hMiiM actu.illv [m- Iwiii.l.'d V. /:,,,., I.; -, II V N"
-'»-

vr ,,, ., .,ra„ MT to tlio Iran..- /'/,;/-;,;,, v." /.V/„„;,/',. rt".-)' j/^V,.'
"''"•; •vi.l.THT.I in or.lrr (hat it 4..; IVaH.rv. II'-,,,

, d-''., /^/ r,/
I .y !„ .i.|,v.T.-l a- an ,Mn,u-. :!.", |!,.,,v. f,.'. ".s : .V, m,,. v \\-,H-'.A M.., .1 may wrll l„. ,l,.|iv.r.-d a> /./,„. I,. |> • H I

•")(! 'j-l
vi ... r.,w thuiiL'h tlic partv .-.., 11,,//.;,,, v. \-,./,

I

"
I;' -'o' kV

•
V"i!in- It r.-tain It in lu> .,\.n L'.iJ : /,„„,/,,„.,(- r„ v s"„//;,),/'
!---i.m. or l.an.l it to lii, own |.V)7. - Ch. tio.s, wi .

//rf,,/,,,,/,;•l-'wnr or to a >olirifor aetinp v. /;,/„.,., ,„/,. 1!mi4, I' .-jli- :i71
:• r l,,„h parti,... or to tli.. othr-r lo Laws of Kn-lan.l. Art.'ijer.i;.
r..r> ~ solictor to rt. l.rpt In- ii •;!..' -tm. an.l n. (,/). pp. ;j,s7 --

u. ',-> n,,:, .., .,.,, ,„rt:,., :{.„ ,by the pr.-sent lA\n. In

^.;i.. An.l a ha. been heid that. .I.^ljvrrn.i to a sran'.'i- there

• ;'.;!?' '™1
'i '"'V'"

^'^'-^ Perfurinanc of .ome' condi-

'I^^'T n,;^ \j; !m!;1 Tpl't^'!^" ''\^^, ^h^ '"^"^'it of the deed

..... t., .i,,|,| a. an i^vv„^,
. „, |„.s ditr.n ; 1 K,,, (

'a. Ahr. J... ,,! .", -

' -r'nty ul sohcitor acting t„r K.jlaml v. ' .„/,,„y^,„. I Lien'

a

ill
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AlirMtKin, Aiiv iiltciatioii or nisiiri' iti nr aililitii-n to a ili'cd i-i

rililirr, Ac. 1.1 1 I I r
pn'stiiiH'd to liiivc ht'cii iiiadf lirtori' its rxcciit uui (/).

Any litcratiuii niadf in a di-cd IxfiPir it i'x.iiitiii!>

dues not afTfct its validifs (/*() Hut aii\ ra-inr,

III iniiiiTinl addition or otlii-r alteration madi- in a niil'-n.il piit
'""'"''*'

"^-i-f a d I. after its .xeciition, without the coiiMtit .,f

mII pirlies thereto (/(). ri'llders the deed \(iid a- I'luiii

the time when the alteration wa- made, and thi- I-

equally tilt" case, whether the alteration were inidi' la

a jiarty to the deed or li\- a >traiii;er. Tlieneeforuaid

tli'> deed cannot he put in suit liy the pirfv who midi'

the alteration, or in the ca>e nf alteration \>v a -tr.meei

by the ])irty cntith'd to the ( u-fodv of the deeij, ..r

those claiming under them, to enforo- aj,'ain-t anv

party, who dii| not consent to the aiteratiun, .mv

agreement cont lined in the <leed (i,}. Smh .ilter itimi

does not. however, avoid the deed iih Dntiu. rir de^tio\-

anv convey.incinL! etTect which it has aireidv hid. >..

that if a ileed contiinirii: a ;:ranr of Imd \»- .ilt.Mi'd

after its execution, the e-tite (if the ;.'rantee i- ni f

therehy taken away from liim ; .md the deeij nnv -till

lie put in evidence to jipmvc the iriMiit fy/). An .ilteiM-

In immaterial ''"'1 I" I'le in ,in illim.l ti'li.' 1 p : r* .1 ;i .leed. ..fter I'

P"'''- execution, does nut afTect its v.iliditv -/) A miteiiii

lli!> ; A. '•//.- V. /;.;/.'-('./.;.. s |>t ( ;.. \ . ' r./,, r. 1 s|lti. j 1^. |',. 7.",. y,.,'

M. -V < !"•'. .\- t fiiiTv in. I .1 [..irty li.it.lM ihi'Iht ,i .I...! ,,,.,

(-..iiitaiilc ri.'ht-. -IT \M-\x . liip. II. -r >.-t up an .ilt.Titi. .r, ii.i.ir

'ir. I.v liirti>rll. .if'.T i-\ci-iiti. I, ,11..

I

i/l /''•' !. T'lt'nn V, I nU''i :''-. well. .at tii.- i.tiii-r fur'v - i.n-
liU,!. B. T4.V -..lit. a, ,1 ,i,f,.nri i.. ,ui .i ti:.|i

iwi ^hfp. '1'. iii'li .'•:>: I '. V. hr-iuht ,ij.nn-t lam i.n ^..im'

/'..'( c. IJ K.i-'. 471 a.-r.iir.riit r,,n:,iinf.| •!.., ii,:

I'M Stv Rniil. V. Ii' •'-. I'.'l.'. /;....,.. V. s.;>.7,/.. Ca, t. I'it . 1
.

- • i'. I'"', il.'i
;

I'l Liw- ..I Khu Is4: //'/..•..' \, /..../;.,. 1. I!

ir.!. Art. I)er.i<. j lAl. .in.

I

i" K v :i:fe. :f:u. :i.;.".

II. . V. i\l >.y tl'.p ;.r<--,Tit :/.. .(.,•...,/,'.. .v,/. .f. . ( , .

rdit.Ti
'

^'':;. •/•'''. Ill (,). B. +:i.'. H/r.'.

,

,ii /,;,„',..,,.. 11 lior. Ji) h
.

/..,„,',.;, .-, H ,v N, T-. .:."•'..

/I,,,, ,/„,„, V. r, ,.;.,. i:i M. A w. Pittii-.-,. V. /,.;,'.,. L I; i"

:u:!. :;...•: .< "" v. />.,., L. R. E.\. Ti".
1 V.\ IsVl; .<"^'.// V, /i.:-,v,/- i;i Th'- h n..w rh-- .-.>

/•.•../..i»./. «.M.^ B. 1\ .".".- /,,.., w(;.-t!:.'r tl:.- .lir.Tati.n .>-.:•

.. ;-.. I." .A|'f>. <'.-,.. .'..i;. ."ii. in i.if i.\ a par'v t.. Mil- !>' 1 r i

-'16,1217; EUedmtri^r-'i.f/i,-. -• inn-.'r ; t.ut'it w.k t rn.- -.v
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'I'lii- Mill'

hIIitciI.

1() lie iiiado liotwoou ('(Mtiiu ptrtio-!. cithor 1)V wmv of

iissuranco dI ])n>p('rtv to him, or of contract with him,

unh'ss lie were n iiihmI as a ])arry to the (h'cd {!>). lint

now. l)vth(^ Rc'il l'ro])crty Act. \f<\' under an inih'nture

executed after tiie 1st of Oct<>'''. i^l'i ^;i immediate

estate or interest in any teiK 'm'ii!- ^ii lirrcd'raments.

and the benefit of a conditioi 'i i Aii.ut •e.spectini;

,i,nv . "iV tenements or hereditamei., . y.). .'V'^y ho taken,

aithoui^Ii the taker thereof he not named a ])irty to thi'

same inihMit\ire : and a deed. ])urporting to be an in-

denture, sliali have thi^ efEect of an indenture. a!thoui;ii

not .ictually indented ((/). A (K-ed made by only on.'

])ntv 's polled, or shaved even at tlu^ top, and is there-

fore called a (lci''l poll ; and. liUd'T such a deed, any

person niav arce])t a grant, though of course none but

the jiartv can m dvc one. All deeds uuist be written

either on ]) qier or ])irchment (r).

U'l ilini;-^ I

miller si>al

* Stamp-
deeds.

So manifest ar(> the ad\M

vvriting matters of any ])erm

'•) Co. l.in. 2-y.t a. L':!i m ;

ir,,'«/~///-.,i V. II' J 'III. Huh. ;ii:',

:

.s',;/v, V. t;,, I, !,,!,. :; M. * S. :!iis.

•.i-22. :!-':!
: /:. i/.i/. v v. Ihirilii. .->

J!. A: ('. .'i.'i.'i ; Snulliiiin iil'Oi v.

liroirn. Ii \\. A (
'. 71S: Cindiur

V. Lnd,l<i,i.X><'\m. iL'.'i. iL'li. But
(inc not rKuiU'd as a jiarty iiiii;lit

take an estate l)y way of le-

liiainiler: Ci., Lilt'. 231 a : ..r. it

a|i|iears, liy way i>l Use ni' tiust ;

•J I're-t. ('nil, ;{<)4. A> In ll~es

and trusts and remainders, .-ee

next rhapter and I'art 11. I'er-

sdiis nut named as partie-^ may
also take an immediate lieiielit

iinderan indenture not e\|iresMd

to he made hetweeu parlies. ,is

nn well a- under a deed |iiill : I'mJ.ir

V. . 7</W, -2 Lev. 71. And it ap-
pears tliat .1 man may 1)_\ exe-

eutiiiL' an indenture ineur -nme
liability therein expressed to ho

underlaken hy him. tliiiULdi he

he not named as a p.irty to the

deed; .~iu/f(r v. Ktdijij, (lutii.

nt ages of putting down in

inent importance, that, as

Tii. Holt -'111. 1 Show. K. I'.. ."iS;

Co. Litt. j:!l a, n. (1).

(() 'I'lie eommon law rule n -

mains in foree as to other eo\i'

nants than those • respee' int: any
tenements or heredilanient -

'

:

si'e ^^n.•:^,r v. FAnI I'olh/. '/.,

HM18, 1 K. J!. li:;0, 037, ii:i!t:ali.|.

noni. Ih/<ii,i V. t'li.-ln. l!»<ii), A I',

US, ll|-.\

{,!) Stat. S& 9 Viet. 0. Hlli, =. ."i.

re|)laeiti}; 7 & S Vict. (. 711. >. II,

to th.' .same effect. A deed exe-

eiite<l hefore the 1st .Ian., 1S4.'). is

not an indenturi'. unless aetiially

indented; .'^7;/<'.- iii^i, ."i Hep
JO h: Co. Litt, 143 h, 22\l a

(.) Shep. Touch. .Vl ;
-2 lilaiK.

Conim. 21(7. Deeils not speriailv

iliaitred with an nd ynlinuin .r

otiii-r stamp duty are now >iili-

jeel to a stamp duty of In-.;

Stat. .')4 & ,).") \'iet. c. 3!t. s. I

and 1st schedule, rejilaciuL' stal.

3.3 & 34 \ict. e. 97.

J
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CDiTinierco anil civilisation advanced, writings not undor

sell nuist necessarily have come into freipient use

:

l)ut, until the reign of King Cliarles II.. the use of

writing remained perfectly o]»tionii witli the jjirties

in every case which did not require a deed under sed.

In this reign, however, an Act of i'.irlianient was

passed (/), requiring the use of writing in many trans-

actions which j)reviously might iiave tiken ])l;ice hy

mere word of moutli. This Act is called the Statute The statutf

of Frauds. It enacts (//), amongst other things, tiiat
"^ Huu.is.

all leases, estates, interests of fnH'liold. oi' terms of

M'M's. or any unceittin interests in lands, tenements,

or hereditiments. made or created l)v liverv of seisin

only or hy ])arol. and not ))ut in wiiling. and signed

hy the ])arties so making or creating the same, or their

auents thereunto lawfully authorised hv writing, sh.dl

have the force and ctWct of leises oi' estates at will

only, ami no greater force and effect : any consideiM-

tiou for makin;; any such parol le!S(s or estates, or

any former law (H- usage to the contrary notwithstanding.

Tin- only exception to this sweeping enactment is in An ("iccFitiim.

lavour of lei.ses not exceeding three yeirs from the

iiiakiiii;. and on which ,-. rent of two thirds at least

ot tlic full improved value is reserved to the lai'.dlord (/i).

In conseriuenco of this Act, it became necessary that i'coiTrn.nis

a feotrment shoidd hi; put into writing, and signed [,7',""'|',',',!,"
'""

iiy the ])arty making the same, or his agent lawtullv "'"' •'i-'"'''-

authorised by writing: but a deed or writing >iiii'

si'il was not recjuircd ((). Livery of .seisin remain.
as txsential as before (k). Now by the Ueal I'ropeiiy

Act. 1815 (/), a feolfment. other than a feotVineiit made A ri,..! ii,,w

under a custom by an iidant {ui). shall be void at law,
"'""^">-

unless evidenced by deed. And liverv of seisin is still

iM Stut. I'D Car. II. c. :{.

(/) SlH.1. 1.

(In Sect, o^

(') :i l'rc>t. Abst. 111).

(/•) Ant,. |,. |.-,-|.

(/I Stut. s,v '.I \i('t. c. KMi, V. ;i.
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166 OF fORPORKAL HEREDITAMKNTS.

iit'Cfssary to tlic valid v' of ii fi'ort'iiu'nt. as siicli (d).

WlK'tliir tlnnii^h it lie iiukI'' \>v •il. WlnTf a di^d i- madr ii-c>

ML'iiliii; of 1 1 II II

ili'i'd- III. r-- "'• " '^ '' iii:"f'''' ot dinibt wlifthiT sii.nimir. a> ui-ll a-

"'">• scaliiiir, is al)S(iliitfly iicco^arA- : |)rcviuu>l\- tn thr

Statute of Fraud-, -it.'tiinir was iint at all iv-M-iitial tu

.1 dt'i'd. [irovidcil it was oulv scali'd and dclisrifd (ni
:

and tlu- Statute of Fraud> seems to he aimed at tian-

actioiis hy |)arol only, and not to be iiit.'uded to .itt'iLt

deeds. Of tills ojiinion was Mr. l'ie>ton (//). Sir

William Biaek~tone. on the otlier hand, thouulir >iiimni.'

to l)e as necessary as sealiii;; (>/;. And the Chuit i.t

(Queen's 1^4uh. if jio-.-ihle. added to thi- douht |/i.

Hut the |ir-'|Hinderanee nf authoiitv i- diMidedlv n,

favour of Mr. INv-ton'- o[)inion (>), Ilow.-vi-r tin-

may lie. it would certainly lie mo-r liuwi-i- to lai-.'

tlie i^uesriiin l\v iea\'ini: an\- di'rd -rali-d and d'-!i\i'rvd,

luit not <ii:ned.

Il Ik

I

5 :

I.i'.mI a.'i;l.t-. The doutir ati"\i' ini'iition'MJ i~ ju-t of a ela-- ui'li

nianv otle'rs with wliich the -tud.-nr nni-t .-xjnMt r,,

meet. Lvuii: ju-t liy the >ide i)f rh.' nimiiinn liiirl,vv,c.

ot iciial kno\vleili:e, it ve- r>-ni,iins unr.Tf.nn L'ri.uiid.

Tiie altundane.' of [iriiuipl-- and the vari.rv ,,{' iHn,-

n-ations to he fiHuid in h-LTal trxf-himk-- AV- ap'' t.,

mi-!ead the -tud.-nt inr.i th.e -upiM.-ition tii.ir h,. h,,-

oht,uu-'d .1 map of flic wiiiil." ciiuntrv which iie- i,.-f..y

him. Hi.u fiirrli.T rese.uvh will infnrm !um that ;!,•-

' Siij, ,. ti;,. l;,..,; I'.., ,„,,..v I'r.-f.-i , ,.,j . :; Iv,.,. \ !,,• ,,i

A.t. 1^4.'i. h.>-A-%.r. ,1 .i.-.-i '•:
, :: |-;l t, k. ( . -liMi :i"i;

t'' rV':-.' I'.t • nt.iiiiiii.' u T'i- "f .- ( .„/, •, i,..,i,,.,, J i| }•

:,[.>, Ill jr-ii,* vi ni-i t.i^M' .tf- ,
' ."i>ii, "I'.T.

I- '
'•••: '*' ^r-ll;- U.'l'ir! ti;,it . S.i. HI', I' !.. /,' \ ',..'

A^'. t, .'i.'i ^iM '.. t -.iMi! iv.-n- .';../.:; -.il;, IT]. '/'•.'•'

U'fri.i.', -,,,!! -. V 'I \ .. •. /'. ,'.,-, i; \!ii:l' ;.;,;. \,.:

' I'"'. - - . ' '. i"-,<: \ 111 . )..;... N. II
'•

,, I \[,. V
1.^'

.
. V. .'-!.: /,-, U" ;:, -. ,,>J. ,1,! .

, ;,,,,,, , ij, ,, , , 4 |. .

'»+ ii;i\ ;!-. i'!.-. I.!'. <:{[, :::\i: l.i . \ /., .. |(

^ -' :' I- '"" -'+''. V •! .

*"'. 1), J4'<. 7 \r,' c,,, ], i-

V' -<i.
;

\V.i;;aiM. . . n, .„„, s^,^ |- ,v ;::u. -:i.- |..
I

1"-^ I'"'- '" Ki^J,i-!.i. \-T. [1. .,i-. : , -:., ,: ;

"•!;' I' I'-'i'i;. .">;. ail. i: I, :i>i i.j r\,.. ,,,..,.,•
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OF A COMMON LAW rONVEVANCE. K»7

opinion is crroricous, arul that, thoui/li the ordinary

path-i ari' well bf-aten by author aftfr author ajraiii jioini;

(>vi-T th'' >ainf ui'ourid. vt_-t iiiucli that lies to the riiiht

hand and to tlif I'-ft >till ciinrinufs unf\|iIor<'d, or

known only a< douhtful and dansitTous, Tlii.' inaiuifr

in which our l.iw< an,- forru<-d i-; the chwi n-ason for

lhi< |)r*'Val.-n<«- of uncTtaintv. ParliaiiH-nt. the jircat

fr.mu'r of the law-, seldom undi-rtakt's th<' task of

int-'-rpr.'tiiiL; tluMu. a t.isk ind^rrl whirli would it^-lf he

!••<-. on^Tous WiT'- more r-ar<- and [)aiiH bi'stowcd on the

riiakini: of tli.-m. liut. as it i-. a doubt is left to stand

i'<v years, till the (;aiis-- of some uiduckv suitor raises

r'tie point bt.'tore one of the Courts, till tfiis hap|)ens.

tile juiJLres ttiem-elves have uo autlioritv to remo\-e it
;

.md thu- it rem.uns a pe-t to societv, till caujzlit in th.-

.u-r (it raising a law-uit. No wond -r then, when judiies

an do iittje, that writiM-s sho\dd axoid all iloubtful

p'lnts. ('a<es. whieh have been dec;<led, are con-

t;;iuall\- cited to illu-trate the priiuijiles on whicli the

li'-ei-loFiS h.lVe proceeded ; but ill the al)sence (if

'i'-ci-ion, a lawyer beeomi s timid, ami scldmn ventures

'•> draw an inference, le-t he shoulii Ije charired witli

introducinir a doubt,

do return: - lie-ides a S-otfment. there we'-e < ertain M'-<uis nf (,,».

iiieans by which an estate of freehoM could be conveved ,\',;^„'",','„
|;','^^.

.iT common law, without iiv.-rv of seisin; but none of witli"ut

. liverv nf
r.'ie^e Were avi .lahje witfiout actual entrv upon tlie vimi'i,

iaiid ('). Thus iiiu-s and recoveries, which have been r- ,

rule- lUlU

liieady explained (-/;. were "onsiih-red in the li^ht of nc .\en.-~.

euminon a.-siiianc'vs of freellohis, I',ur these owed their

!"!ce and ctYect t(.) tlu'ir beiuii iudici.il proceedings. .\

'l • .\ L'ltt i.t I.llpi iiv I r to till- tn..k elTi'it Wilil.'iit iiV'IV 'it

Khi.'. wlii-li ..ii.'ht at ' iitiien -.i-iii ; -ee I>l,,uU. I'l.'l : L' Hire k
i'.v t'l l)f madf, ill tlir funnel (diiiTn. 'M>i \iri. Aiu'. l'ren..',i- t--

i-
.

\i\- the r..\Ml li-tter> |«iii-Tii, ti\i' (J c. A. il. P.. lij.

c"l i!i tile latter. l.\ lle.-.j ,-Il. (Ilj A"t<, (ip. '.t<>-lll4.

. -,!• i I'V i.tiier iiiattci' nt iiH-iivd,

Gift of liim

bv or tw the

Kiiij
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;li

i

I'

Kv/rd

^'ir-vi:.:."r

tine, too, fitli.T prcsuppnM.,! ^,.Wn\ of th." laml- bv thr

per-on to whom it wa,-, levied nr nM|iiirrii t., I c |'(,llu«,-.l

U[) In- L'Utiy on his p.irt (/). And rccovpi.-s ii-.-,i r.) I,.-

• •onipletoil hy a regular writ dirfitUiL' tin- -hriili ;., |,iit

the ivcnver.-r in p,,s>.v>,,inii ,if the land- (y). Si, that ui

• Mill case a tfan-fer of p(i>.-r,..M(,n ua^ contmiplat.-d ;,,

notDiioiis as that made hv iiverv <n .-.-isin (-.i. Almiii.

and It a freehi.l.lef lu tee jet hi.> land t(j a tenant for ve.n-
"[• at wilL wild entered inti. artual pn-.-e.-.-inii, imlv the

mere riirht |.n of freehi,!,! and fee retn.iined uirli tie-

ti'rnier
; and thi<. beiiiL.' an inrorporeal her.-di'aineti;,

w.is transferable at eonuuon huv \,v ,l,;-,\ \>,i. If, ,,i, j,

a ease, tiierefor.-. a fre,.h,,I,i estate emild l.,e (,,n\. \.'d

to the tenant l.y de.'d ,,f ,,/,,,„ to hun of all hi- l„nd-

I'U'd's estate in riie Laid. i!ut no .-i;, h re-'. -a-.- eoiiid

he e'Te. 'uaily made to .i tenant, whe, had not ,,erii;div

entered (^ i. For rl.- -aiiie rea-oi; an e-tate (,f fr-.-. i,.,Id

nii.vit he I'onv.-v.'.l froi:; a riirhrfu! (,wn^-r t,, .^iv on,-,

who had o'c.tam.Mi at tu.d po-^.-^.^on of hi~ land. -iri..-r

'•'^::'-n. with . r without h;< prnirv. hv dee,l ,,f e,,,,/;,,,,,,.;,,,,^ ,,;

the e-tatf to (liiu i</l. Ai-(.i. if twr, luvtl epf equ.tl .-\:^,-

•r<^- I'.'., tiotil S|.;<,.,
I m f^.^ ,,j- fjjlj a^v,.,.,[ x,o , ,, rf.nt,,;,- Lindv

thi- inmht \>,- eeaii[d.-t.-d a' (i'mn...n law hv errrv wri.-
o;r fonnal Inery of sei-in { . And a iife-'er.an* ;;i

po-.-.e->Ion !!;iirf,t; .,,,,,,,,/,, ,,p ^j^-,, „,, J^., ,.<r^^.. r,
, ,^

per-on entirieii inin.ediatelv arter his ,iea^;; r,, ti...

treec".':.! in tee wirh...:;^ making forn.ai ii\erv ; f ;.

til

« 1

.. I ,
. r- 2-2--'. 2:ie. 2^:) -<,\\

!' tu-n. ;U» ;;,""
1 :<; „. , .,

V I r'.:-e . n K. ..

».".', t.'O. i<-.-

1. -y-

ir :.i::_

,1, B ;--::, -M-';-.. • F-i. :

8
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\\<- -I- ti]i-n tli.tt. >:\>-vv iiii,(l,_- (,f coiiVfviiiLr a froe- N<i m.-an^ of

Ih.m k.ioun to ti,.; ,,„nii.n,i law ..,ti,.T required or ;;::;;;,;;;';,'';,;;:'

{.i.'-ii[(|ii,-.-(l ,1 tr,irj-ti-r ot |,(i--r,~i,,ji ; aii'l that iid one «'"'"^"t'-"try'

ci'ii'l .K-'fMiri' all r-Tat.- (,i i'i,-,-l,,,|,l without eutrv on
'!i" iiii'l. In laf.-r til,,,.- a i.^erlimi .,t foiiveyance wa-
-i.'Vi-.-<l. whirl, coiilil 1,.- II. ail. • ii-r of at aiiv di-taiu..,

rrom rli.. [,rop ttv
; l-it tin, .l.-iiv.-,i it> ftlect from the

^''"1'" "* ' -'•- ('/I- 111 foil- iiioi.Tiliii;.' further, there-

i"!-. It will hr (ie<---aiv to .-.xplain that .statute, and
Aiiar it uas d.-MLHied to ahojidi, namely, eijuituble

'•-tate- m land.

i--i-'"i- "" -umii-i-..! ii;.!.-- wnM !r,.
, Mi-i.l.r.-.| t.i 1..- ,t

'> ••• '' ''' III Hi;t;,,_- ..irr.-hl-r ,f ti,. Inc ,.-tat.- I.v
-''

' '- •^•''"•i !> " .\-. l-r.t;.;, , f |,,u, ,,,,! ,\„.,:j.,,\.•' ';'' ' ' t...!-.:..;,r, ., i ;• .,„ ,1 u,t|,,iir ,|,-,.,i ,„ wntin-
'.

mp! c.|„.,;,;i'.n .( I.i u :, ^..- ..,,;,. _;. c.,.-. |I. ,-. :i, ,, .-j .

'' '''-i' l'i":'':'> A''. !->!.". I ^ ,', 't\:. t... Im;. ,. ;{. /',,,,'„ ^."

•'••' : r-,M:-i'.- , „,,,,,,. ,,, /,,,/,
|

v \| ,^ W 's
",'

';,,-,

••-"'
' • -iini:.!. r . III..; /.„/,/ ,. .| //,,„,, ,; \, \,^. ,,

'
•

; "t 1 f''-!i-M •m;- vaii.i i,:j. I,::., />,,... v./',,.;./....//
'' i'''- J'"' 't-'l'V ;ijf-i,;.r,r !J ' . ]{. X. ^. :;:;4. O-, ,//,,. /
'"''•I! I 'rlLMlt IM- I,;,. .,;.,1 ;/../

,
_' (|, |; |,

---
;

•'- :;'i'i'-l irii!^,.-i„i'. ;y ,if!,r /• , v , l:\,l.\ |;ii,m. |'
, i j;'

i..'ii :;i tr.'. ti.-- f..ri!.. v -i'.-- ;i;, -(Ji,.

"'''"• '',"•' '-*
;

'

'

-' -^i-it. :;: ii-!i. \"IH ,. In
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Mi

ft

.

I i 'SI ,

id

Pi

ili>M

mm
- * r ''Im
\m

j
: if V

H.
' i '

\\ '

,
-.

i '
iiJ t i^



pr

n

fj

IIH

ra 1 1

1
i i

i
1^1*1-

H llf ^
;

1 ! } !

Ill r



mm

( m )

(HAl'TKK Ml.

t)K AN KQll I'AUI.K KSTAIK IN LA Ml.

Skctio.v I.

(>J Ki/iiili/ iinil l/ic Ciiinl of ('/iiiitccn/.

I'lKsiDKS tlic fiwliold estates in land, wliieli inav

lie ctijoyed hy the coinnion law {n), a tiian mav have

vahiahle interests in land to which he is entitled, not

at litii\ hht in njinli/ only. This word ii/nlh/. wlien Equity.

ii>ei|, as here, in contia-distinction to law. does not

refer to what is morally rijjht as opposed to what is

lepil, but denotes irenerally the hody of rules which
has been developed in the e.xercise of the efjuitable

jurisdiction of the Court of Chancery {h). These rules

III eipiity are as much rules of jiositive law (c) as are

the rules of coiiunon law : each bodv of rules is a |iart

III the law of the land. The rules of e(|uitv. however,
aie of later origin. Like the e(juity of tlie I'ra'tor in

tlie Pvoinan .system ((/), they were introduced to mitigate

tile harshness of a rigid legal system. In this countrv.

however, they were not enforced in the .same comts as

the rules of law. but were administered in separate

tiiliuiials, the chief of which was tlie Court of Chaiicerv. c,,,,,! ,,f

This Court gradually ac(|uire(l complete power „f
'''""•'.v

'.") -Ii'h. p. St. II. (,). :inl cd.
iM Cf. Story, K.|. .Iiir. i-h. i. ((/) As to which M'r Cii,

^* -'' "/ ('(iiiiin. I. !>;> 2. <; ; DiL'. 1 i. 7,

-ov.Ti.iL'll |iol|1ic:iliiiithority ; sec Ancient Ulw, ch. iii. ; Movies
ilollaiiil, .liiiis|iMiilfnci', ;i(>. ;{;. .Iiistinian, J7 ^7.
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OK COUPURKAI. }ir.UKI»rTAMF.NT-

ciirrvinj,' out its own dccrcfs, fvcii wlicii tlicv over-rod.

tlio rules (?f tille coininou law : tlioU''h the i iie:ni<

adopted to seeure oiiedieiice were not the >aiiie as were

II <! tc i;ive elVeet to tile jud;,'riielits of coiiiiuoil law

courts. Hut. iiotwitii^taiidiri^' this dilTereuce in pro

(•(•dure, tlie rules of e(|uity estahlishcd in the Chaneerv
Court hecatne as Itindiui:; on the sidijeet, ami as enforce

able In- the exeeutisc jxiwer of the State, as the ruh's

of c'onunon law

.

Ill

I

OnL'iiiof the The jurixliction of the Court of Chaneerv, like tiiai

jiirisdiciion <'• i'>L' coinnion law courts {,), was derived from tln'

le sou ice oi af a
.x..rr,se,l in autlioritv of the Kint,'. rejiarded as t

justice within the realm, and from the jurixliction of

the King in Council. When Henry II. delegated hi>

ordinaiy legal jurisiliction to judges sittiiig per-

inanently
(

/'). he reserved ipiestions, whicli they could

not d.'termine, for the deci>ion of himself and hi-

Dorive.lfinni council {</). To the King, therefore, aiui to his >ele. t

the jmixlic-
i , ; , , •

tidiK.ftlie I'oiiiKil ill) ])etitions were constantly made loi' the
Kin- Ml redress of everv kind of iniu.stice, and esneciallv for
( iiun'.'il. * 1

relief, as a matter of special grace and fa\oiir. in (mm-
wherein no remedy could he had l.y the ordinarv

A.I). 134S-!). law (/). Ahout the twenty second year of Edward III.

petitions touching matters to he conceded of the ro\al

grace were ordered to be
_ -ecuted helore the

Chancellor; and it a]»])ears that after this petition-

for the redress of grievances which the common l.iw

tailed to remedy hegan to he addressed to tie-

Chancellor instead of the King (/,-). After a statute

of the iTth year of Kichaid If. (/) extending tie-

(() -I"'', p- !•• 11. (.)• (') Sec Slulilis, CjiiM. Ili-t.

(i) Alii,, p. <i. II. (,). ill. xv.ijl'.-il ; llaidv, liitrn,! i,,

('/] Bciic.lict. Cota 11,11. 11. i. CluM' Kolls. xxvilj.
'

;;i»7
: Stiiljl)s. CniHt. Ili>t. ell. (/,| Hanlv. Intr..,!. f, Cl.^r

^"- S l*':f- K'.IU. XXVl'ii.. XXIX.; ailil -r,.

(//) As to will'!,. >,,• >liil,bs, ]5ai!,l,.M, Select Ca-es in Chan
Const. Hist. eh. XV. ^ .•;!(!; eery (Seldeii Societv. vol. x.
ii.uiiv, iiilio.i. ,,, (.-,.,. :(,,i ., illll-o.l. XV. .vr^,).

''•''^'-
(1) Mat. 17 l{ie. II. r. (i.
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<'li;iii(i>ll..r"s jiirixlictinii. siicli [ictitinns wcif ri';,ni-

l.irlv (ilcd ())i). Chiiiifry iimcrs^ foiinrd tlic siihjccf

"I cninjiLiltit \,y llir CnillllK.n- 111 the next i|hv.!

n'i;.'ii> (/') ;
liiit ill Jvlw.ml ilm F<.urtir> tiiii.- it is

loimd csf.ihli^lir.l ,is ,1 thiiij,' cif iiM' iiiiil \v,,„t („). It

^i|i])riix tint til,' ClniKi'llur Ind .u-ijiiiicd tht> ri;,'lit t,i

^it iiiid heir ciusfs .iloiic, ,i]Kiit fnnii the rest of tin'

riMimil, as .Milv ;is til.' icii^ii (rf liicliiiid II. : liiit that

his cdiirt was iidt di'tiiiitrly scvci-.'d fn.iii that of the

KiiiL,'"s (',,iiii(il until till' time of tho Tiulor s<pv.'iciuns (y,).

Till' ('((uit il.h' jurisdiction of the Comt of Chanccrv
was firiilly cstildish.'il |j\- tin- d.'cisi,,M in its favour hy
lames I. of the controvi'isv. whctlicr a coiut of ('(luitv

could ;,'iv,' iclirf after i,v ai,'aiiist a judgment of a court
of common law (y).

(Innc'rv ]irocess was directed a<.rainst the person rii,uu-ory

•
ompl, lined of, who was summoned f,, apjieir and

'"'"''"'•

aii-wer the nutters laid to his charge (;•) ; and. if iieod

were, eiijoiiii'il to refr.iiu from e.verci-ini; his conimon-
liw rights in a manner contrary to what the Ccjurt

enforced as e.piify (sj. roiitempt of th." Court's decree
u.,- ]uinislie.l l,y attichmenl (/) and imprisonm.'iit of Att;irl,MieMt.

the pirty in contempt, and in lat.'r times liv seipies- S,.,|,i(vtra.

tntion ('/) of his ]>roperty. Hut it was onlv in Chanccrv"""-

"'I
J

''I- I'rvf.irr. .S,. 1,101, S.,cH-ty. vnl. n., |„,,,„I.
'") >,', Kot. l.,r|, n,. 471,.",nti. \iv., wiv. ../.. :), ,s, l:{, |7, is.

(-_) >^|i"ii,p, lv|. ,i,ii-. :!7i. (;:;{
lie. iv, St, |.",r,, l,s|t, ."iipj ; Siiiifii

'IfiX. VI. I. \., Illtrnil. XVII.

('•] tlaidy, ImIi-oiI. to ('It.-c (/) i /m/ v. .{I'l< l.iw'h ' Cal
i:-!!-. xx\i.: lint. I'arl. vi. 1 U. ImI. (It .v I.", K,lu. I\'.).'

'''* '*"''' '^'If''' <-'aM> m (..] S,,,u(•.^tratlc,rl apiicais (,,
' ...iii.rry, .Sfl.leiiSencty, V, 1. \., h,i\u Imcii ilitnalu,',',! in Kliza-

.'i
^"•,^''^•^^'''•• ""'''~- '''''

-^ "•"-" '•"' ''"'ilv IxTamc
»:Tth, Ili>t. Ki.i;. Law. 1. J(i:{ ..y. ,ni I'sialili^hi^il iiistitiitinii hrfoie

e/l ^I'l' -i nhuk. (oiiini. ."ij ; tl„- time of Charles If S,.p
• n.v. Iii.'i; .l,ins,lR-ti,m „t tlio I'rartice ef tlie llici, Cuirt of
I "iir; of Cliaiirerv vimlK-atetl, at Cliaiircry (A.l) l(j7-'i •'•", •>(j

'"• ''"' "f 1 ''li- 1<'-1'- 1 Vern. i.'I ; 1 K,,. Ca. Abr,' l?f(i:
I'l NH-Har.ly, Introfi. t.,nose I'rec. Ch. xy2 ; Totliill S,,,u.~'.

I'"ll-. \\x.. note (H) : Hot. I'ail. /,•,//,„„. /;,-„,,.,,., ... !,....;;,;•:..

1^- St; I'aliriave on the Kinus Kliz. lial ; 1 Cli. K,.,, s[ '| (),'

••mcil, 41; 1 Cal. v., .x.xviii.
; Ca. 91 ; -' Ch. Ca. 44, 4j ;

'I'm.xi
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thiit tin- rules of (([iiity were cnfdicrd ; fur ;i titli' t.p

ri'lii'f in flinty was never iidmitted to conler a /•/(////

(•o;,Miis,ilile liy the courts of coihiiioii law (i). ('Ii:,n(tr\

pmceilure was borrowed from the Cinon |,:iw (/);

and [(resented a strong' cotitrast to coiuiuou law pro

ledure ill its mode of trill hv a sin^^le jud^e without

a jury (7). its miitn.'r of t ikiiiLr evidence hy the written

depositions of w icsses examined hy written int. 'no-

;,' itiuies (. ). and its decrees itMpiirin;^ the speeiljc

perform nice of the acts enjoined ((/),

,f It does not a]>pear tint in the first dav> o|

Chancery process relief was atlorded on ]Minci])li's not

reco;,'nised in the courts of law (//). On the contra rv,

the eirliest petitions to the Chancellor were ;,'enerall\

from those who hid sutl'ered wroiij;s coj,'nisaMe at

c<Miimon liw. luit were himlereil from jiursuinj,' their

lej^'ai remedies liy extraiicdus causes, such as the

ojijiression of eieat men or the rcMiuption or partialit\

of the Kinu's officers (r). The j,'reit value of <'liancerv

Aliii.i' ('iiri.i' ('aiici'lliu i
! (A.I).

ltil'4). :tJ. 44. h!t: (iillnrt, reiiiiii

HnTiianiiin. IS, (IS ,^7. ; Uoiii-i-

Nnrllis Li\i> 111 the .WiTtli-. 1.

t-'ii. ,.,|, iM'ii; „„/, . |,. jti.

11. (,).

i')Se.. \. n. 4 IMw. I\. S.

pi. !t; Wiinri,)- V. /.'.i7/r„,/-,,„,

in M. & \V. L'S4; Cfinalh,, v.

Hinii. 1 I',. A- All. .'isj, ;j<ii>
;

/)'"••;' V. Ciinnl/in. 4 .Mv. A Cr.

tilHi. ii'M) : \A'v,\n nil 'l'ni>ts, l(i,

lilh I'd. A limited ('(niital)lo

jiiriMJiptinn was, Imwi-vcr, ((in-

forrcd on the CcimiiKni Law
Courts l)y the Coininon I.^u" Pro-
codiirr Act, 1S.")4 (IT <S Is \iii.

c. 1:.'.'), ss. (IS. (i<t. 7!i. s:i, s.">).

(.;•) Cilbcrt. .'•'onini Uoinan..
oh. ii., iii. : L. Q. H. i. KL'.

(V) I Spcme. Kij. .Iiir. ;!S.'! ;
.'!

Black. Cimiai. t4L'. 4.">il.

(:) :t Waok. Comiii, 4:!S, 4 lit;

2 .Maddook. Chanceiy I'racticc,

."i()!t. ;ird cd. Since |S.')_' r\ iilcncc

III (iiaiiccri |irocciMiiiij;,s may In-

taken i-im c(M-r ; .see stat. I.'i \- l(i

\l( I. c. S(i, .->. JS :ill
; |{ S I

ISS.t. Onlcr .WWII. r. |.

('() I Siiciicc. K(i. .Iiir. :W.K
liltll. .IlldL'IMClU^ 111 I'OIIinioll llH
were, I'ciicially, citliiT fiPl' tlir

recovery of land, or of a ~iiiii ,,f

moiiev, siinplv.

_
ll.}'Si-i' ].. (f. I!, i. |(i;{ A 11. III.

'the complaints of the Comiiion^
already mcntioni'd [unli. p. |7:!i

were directed aL'aiiist the iv^u,.

ot Chancery process in nialtn^
trialilcat coninion law.

(c) See 1 Cal. I'rcface, m,.
V. i\.. \iii., xwi. xxxm., xlii..

IxXXVlii., cl., CXVJii.. CXWII!. ;
.'

Cal. I., v.. viii.. xMx.. xwii
xxx\ ., I\ix. ; Kitz. Ahr. Sidi-

p.ilia. Jll; Solden Socict \ . m.|

X., Introd. xhv. With the Inilci

aumiiiistnition of the law coii^r.

i|Ueiit upon theurowth of mod. 111

society the Chancery juri>dii -

tion over such matters lieciiiic

ohsolete. and it has no place m
modern ei|iuty ; I Spcnce, iv|.

.Iiir. (iST, (iS'.t.'

Ill

V
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[.n.c.-diin- fu iiL'jziK'vcil |,Mrtics \\;is tluit t)if (Iffi'iidant

irit('rn);.';iti'(l mul cntniM-lltMl fu ;iiis\\cr

to the Iiilltrr- III (il^lilltc' iml till.

(in Oil fll JIS |),.f,|„l.,

ohIi'M'd f<
iin-Mi r nn

Illlkl' (I|SC()\C|\ i> f f.ict- w hie III i''lif iiflicrw isf lia\('
1),

iviil.lill.'il iiiMli'trcti'd (,/) : jiUn thiit he liii^lit l)f enjoin. .(I

to do. or n-fr,iiii from :i p irfi<iil,ir iict. iii>t.M(l of hcin;; Ihjmi,. i,..„

,m1jiiiI;^im| to piv iiioiii'v. Kor tli.>s,o rcisons .ijipli-

raiioii \\M> iilso Muidi' to tin' (
'li;i n<cllor. jinil ii juris-

diition <-( ihlislicd in ,(,nic niiitfi'is wIhtc there was WIki..

-oo.i ri^ht to relief. I. lit inide(|iMte remedy lit tll<'li.'','','.!'|'''',,','"

common liw (r). Hut it Wiis onlv liv slow d..i^iees '"'''iiii"--

fli;it there ^(rew ii|) ;i j iirixlict ioii iti Chiinrerv to ^'nirit

relief in cert lin ciises of h;irdsliip in which the common
l.iw would iidniit no cnuse of iiction iit ;dl (/"). The Uli.iv n..

tii.t .'.xercise of this jurisdiction must of course have
I!!:,',!',,','^,, ,,,,^

lieeii liase<| nil considerations of moralitv an<l e.\])e-

ili'Micy (7). The Chaticellor. ori^iinilly an ecclesiastic.

was called the kee])el' of the Kin;.,'"s conscience (//) :

relief was prayed of him in the name of e,,od faith,

reisoi and conscience (i) : e.juify was then i<lentilied

1./) S(.l,|,-M ,S,„.|,.ty. vnl. \.. (/, 'rii,. „„„t important in-
Intru.l. wvM. I)i>c.,\,r\ iMcaiiir -t.uircs ,,f tlic cm n'i-^c of this
in ini|ioitaiit lii-ail of i'.|iiily juri-dict ioii .iic, in carlv tinio,
jun-^'liitioii

;
.s,.c Hiiyiir-s Oui- t lir isMio of ClKniccrv |iroccs>^ ui

hni- nf K,,,iiiy. I.,.,. I. vi. ruM. of a l.rriuli of Ini.t. anil. Hr.-.cliof
!m .\ti cvaini.lc of tlii-< occur,-, 111 lalcr c(|uitv, tlic trranlinj: of trn-t. relief

•n the r^M' of •fnniil. ri'coiirsc relief aLMin>t forfeiture for imn- apiin-t
heiic- 1,11,1 to ('!ian<'<Ty not only payiiicnt of nioncv hv a certain forfeiture
I'.ohtam discovery of fraiKJiiient day, wlicnc- s|,ninLr 'the e,|iiitv *

Ki-,,,,!
diMliiiL', lint al>o to coinpel the of re(lcin|ilion r,f niortL'a(;c> for-
ilclivery up and cancellation of feited at law. See /»i.s7. pp. I8:t.
'IccN and instrnnients which I't.'j. and I'art IV., Ch. li.

•

licl hcen filmed or procured to Hayno' Outlines of K(|uity!
he evecutcd hy fraud, duress or I.ect. iv. .As to certain cases of
undue inlluence

; see 1 Cal, .\i., the intermediate time, see I

\K.. li.. <\\i\.. cwxi. : 2 Cal, Cal. v\.. \ciii. ; J Cal. ii.. hiii
Ml. Nv.. vx\.; Sclden Society. ^•. |{. 22 Kdw. IV. ti. pi, IS;"
^"\. \., Intii d. .\\.\i.— Nxxiii. Haryruve. Liw Tnicts. XU
llccrcciuc the ^ specilic perform- :i;i!( ; L. (J, K. i. 171 ; Harvard ^ Specilic
iii-c of certain contract-, chietiy biw Kevicw. viii, 2,U- J,57. performance
tiir the sale or loasini; of land, is („) ,Soe Harvard Uw Review.
smother (and apparcntlv later) xiii. J,-)7.

instance; Sclden Society, vol. x.. (/,) Hardv. Close Rolls. Intiod.
Introd. XXXV. ; Kry. Spocitic I'er- xxvii.
fyrr,,n:,r„,

§ 5. ;;..,! ^..^ ^..,! ,.,, .;, .;^.^. j , .,^ ,

^^^ ^^.^ XXVii.,
Iiyncs Outlines ef Kijuity, xxxiv. ,-,. ; 2 Cal. ii., v., vii..

'-'••' V. Xi. sy.
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ITti OF COKI'ORKAI, IIKKKDIT/VMKNTS.

w itii the mil- nf .ictimi prcscrilinl 1)\- ;,',mm| rmi'sc h-rn f (/, ) :

;lll(| fnr -Olll.' tilUI" it W.IS I. 'ft t,, t||,. ('h |ir,.||,,|'s ,||,

crclinll how far In- Wnuhl lIlt.-ll.Ti' (/j. lint the |c-|ir, t

piiil III |)f.'(ci|riit ;[\nl 111,. ])i.nti.i' .,| till- Cuiiit (/,'),

till- ])ni|i-Muii ' iipininii of n'^uhr iHMriiiiniifis .it die

Cliiiiiciy Hir ;,/). flu- |ir,i(li(f c.f dc. iijin- (jiljii ult ij>,.^

VMlll till' J(i\l(.' of the juiiu'tw („), ^Mlil the r.\ Mil|il.' ..|

tlir l'r;rt(ir"s (-(initv ill IJuni m I lu (//), u.mi' ,iII ihIIui-ih r,

ti'lldlim tn make till' ('ll.ilicrjlnr', iiilrlfrr-i'lli'.' with til,.

I.IW. ill till' llillli- nf i'i[liil\, ,1 iiiittiT nf )lliliri|i|i' (y),

>till. if WIS liinilv until .iftcr thf ri'-tni,itinii nl

Chirh's II. tint it Im'i iiiH- well muh'ixtnnil thil ivhi t

Principlri of sluniiil lie aiiininisf itciI in a cniiit nf cuiiiiv iiDun |i\,.l
'•jiiitalil.- , , . .

,
.

'

rilu'f li\..l. prilicipl.'s nf justice tn lie asrrit i ini'il frnni |)l -

(li'nt> (r). .Mnri'i.vcr, tin- practiri' nf inmniitlinu' th--

(iri-at. Sell to a lawviT was nnt r-t i hli~hi'i| lii-lnr,- ih,.

st'vi'iitconth (ciiturv (>). Ind 1 mmhTn i'i[iiitv, th.'

Iinily nf mil's linW cnfnrci'il as i'(|iiit\-. j, .^riiiTailv i|ilr.|

fmiii the Hi'^tnnitinn. and iniv Ih' ,iid tn \n\r l.rcn

I'vnlvi'd frnin tin' jud^nii'iits ;:ivfii in thi' Cmnt nf

ai Src \'. H. t lltll. \ll. I, ,|,.|x. Ill, u,.|. 7 ,1.

|.l. X; Itro. Al.l. ((.ii-rii.|i(T. |,l. (,,)>,,- ^. 1;. :)7 1|,.„, \|
s. 1"",, 17; li.Mtnriiml Miiiinit. l:i,\ :)."i. pi.:.':!; 7 IMw. !\' II
"ill- 1. 'li- 1- I'': Itar. Tlu. |,I. H; JJ Ivlsi. |\. ,;, ,,| js'
:!ii."> :!ti7, :i\-2. :;:\. in tin- i rii. \,vii. :

_' r,,i. xwm.
Ilniiiaii ^y-tcm, c.iiiity wa- t/.) .S|„.|,.i-, i;,j, .In,, ,. ||.'.

iilniljlicd with imliinil \:i\\. ..r ll."i; -(!• s,,|\
, |;_ j,,. |;,.|,,||,||, ,,

till' law which riatiiial n i~nii .Vnul'.ruiii. .Vj, ."jt. id. l.',^:!.

tcarlioall manUiriil ;
mi- ^liniic -. Tn-ati^i- i.f I In- Ala-t.-i^ in i hm

.\iic i.-iit Law. ell. ni. ; Cai. my, ; i\.. ,,1 llar-.Ta\i-'- !..,»

• '"iiiiii- 1- 1. 1-Mi. II. li") 7.'!, Tiai'-, :ii':i :ii;i; lli-tcr\ ,
HI. -',. till- Cliani ii\, .\.Ii. 17l'i.. ]'. In

;

(/) Si-e llaniy, Ititn.'l, to ( In-e l;<-,-v,-, Ih-t. Kiij. I.iv.. 1 1,.

RipII-^, xxiii.. x\xi. ; Liiiili iii> xmi. \..1. n., |ij,. ilnn, t,iii. ,,|.

Arcluimi, 4s. (it; .\lm~i-v ,,,,1 l-'mla^nn.

Kt-niodii-; i.f
' •aiii.iy in liar- !/i Sin-m-i-, K ,. .lur, i, l"7 .,.

i:ravp> Law i:.,c'.^. ilUt. VM -. (,) //v v. /'.//,;, I .\I,„|. -litT.

>. !il(-n,
1 I. If Talk. F.,|uity; :} ( ) Th.- i-arh ( li.in. i-l|.-r~ urr.-

Blark. Cornm. 54. 4:i;L 4:U. mitly i-i^ I.-ia-tic-. win. I.i.u-

,
II

)
.^I'c ( irilinacio Can. ( lliria . <-M-r, wi-n- lin-ii ii-i.aliv l-n-^i ii;.

IJKlf. IL; I!i-nn\ai ill Urdiiiiini in tin- ^tii'i\ nf tin- 'iim! ai;-i

rancflhirii , /i /"y-. H>-ti. \'., .san- canuii lau ; V.-t- :i H|.u-k. Coinm.
(ler-, ChniicTv dr.lr-r-. 1 7 d : .");i ; H.ir.iv - f,iMl..i/iii- ..f ( han-
llar.ly. Intrmi. t., (In-,- l;n|K. i.l|..r-: i;'i-r\, , 1 l,,t. Kiij Lc.-.

,

^''^'- lil WVl. v.il. II. Ji, IjIMi, I,;.

(••) Kenov. Onl. Cane, .san- Ki'i!a-on.
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chmcTv fn.in t|i- ('lMtir..||.,r-.|ii|, nf I,,,n| Xuttir.K'-

t.Mi. in 'I'.uri t., tint ,,f |,,,i.| KMon («, |',v ,1,,,, ,„„,.

'•'jill'V ha.l l,..r.,|,„- M l,.,.lv of ,.,,„. |,,u. .MJinilil-f.'l.'.l ,,|l

pnnnpl.., to 1„. |,„i,|.| ,„ furinrr .!.( i,im„., hut .Hlnnttin;:
no I'liffi.T ,,<cc,-i..ii-, liuin llir i,„,r,il (lutii.iii, Such
I' Ills -III.-.. f.MM.iili.Ml, u<itU|tl|.t.,|„lui;4 ;. |M>lt..tifuu,
""'•''"• '" \"l"tii.-. <'l,,,,HHv |,ru...,|uiv, ,,f ulii.li

'li- -Ifl.iv-i li;i(| Imt.,111'- ,Ui il,f..|.T,il,lf sc;i|i.|,| (j ), w,,s

IrfMinif-i in IM.",:; fy) ,,u(| .LMIIl HI I ^.'.J (.).

Fti 187.-. tl,.. ,,|.| Cm, ,t .,f CIm.i.-.tv cun.- tn ai, .•ii.l.i,,,!,,

In tli.it v.'ir it^ on;ri,i ,1 juriMli.ti,,,, w,,v |,v th,' .lu.li<-,,- .V'^
t)ip. Ads, nf IM?;', 7.-, tr..U.|..,l,.,|. tu^..tli.T uith th.it

'"

"*' '!"• "I'l <"iiifs of .orninnn |;,u-, to th.. IIi-l, (',,uit

-I .Iil^fl..' tlii'tl .st.hli.lH..! {„) Tin' .,,nn' Ad. mihI,.

i'l'-.i I'lti for thr rcco^-nitiori ;,,i.l .•nionrni.'nt of ,.,(uit-

-M- nu'hts ii, ..vtv lu-.ui.l, ,,f fli,., (',,„,.,, .,,,,1 i„ ,,,,.

•''nf of Al.p.Ml ...t,,l,||,l,r,| ,,t th.. .,MU.. titlir (/.): ;,,w|

.'!- I..r th- |,rrv.i|..iir.- of th,. ru|... of ,.,(uitv. •.Ii.t,.

•"litildiiiL; with thi' ruh'. of coiiirnou I:m- (,.). !<,„.

i.inr.s... of i.ro,-,.,luf... howovr, ti„. .ul.uiiii.tiMti.,;, of
tti" |irii..i|,,| uiatti.fv. i„ wlurh tl!,. ( ourf of ( "h;in,-,.rv

u-'i t,, ..x,.f.i.,. its ..x.lu.iv.' jufiMli.'tioii, ami of th,-

-nn. Cnurt's stitufoi-v junMlictio,,. was as>i-i„.,l to th,.

''"nc.iv Division (,/). Sit,,,. |,s7.-,, th,.ivloiv, la,r au,l
'!'"''/ Iiiv,. 1h.,'ii ailiuitii^f,'!-,.,! iu th,' s.nn,. C.mt ; ami
"M'UHtn.us of a •ouit of ,.,|u,ty a-uu.t pn,,- |i„,r

'f I'waiv tl,iu;,rs of th.- p,.t (<), Th,- two svst,.n,s ,,f

;' \ 11. I,i7;i l.wj. s,... ;) ,, m;. s,.,. F,,.,, |;,.,„„, „f ,i„,

]•-;-.".-. S 11: >t„ry. Iv,. ,„, s,a,.. :ii;.v :(TV„ I. ,:,;,;.

• ''I'l I lianr,H,,r. A.I), isiil :i!l \|, t . ,. 77.

ii iir,>

.f l->7;i-

1^'"' .iml Ih,i7 isj
Mt.'ii- - Ancjciit I,aw, rli. iii

^ ^.- ('. I'. C-M.iH.r-s r.,-lti

-'rM(..;,r,l,. |.vC|,anr,.I!,.n,.. „/) ,S-,u. ;)ti A :!7 \„-t ,• ,;,i
' Uy -tat. ;( * 4 Will. IV. s. Iff.

{'') Mat. ;!,; ,V .-{7 \i,t. ,-. M,

(') S,T(. !>.-,, .,,1, ,, II

t-iiy .stiit. I.-, ,v 10 \-„.t. :.'t.
y '
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i, |,
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Their effect.

Orii-'in of

ei|uitabl('

estates ill

land.

OF CORPOREAL HEREDITAMENTS.

law and equity have not, however, been abolished, as

some have imagined. For it is held that the effect

of the Judicature Acts is not to change the nature of

equitable as opposed tf) legal rights, but is to secure

by the jurisdiction of one Court tho same (l)ut no

greater) prevalence of equitable over legal rights as

was formerly obtained by the action of the Court (if

Chancery against persons who e.xercised their lej:,il

rights in violation of the rules of ecpiity (/).

Sfctiox II.

Of Uses hejore tl>e Stritide of Uses.

Efjuitable estates in land have their origin in lie

ancient |)ractice of men patting their trusted friends in

possession of their l;'nds. in confidence that their friends

would dispose thereof according to their wishes (7).

It appears that men gave their lands to others in

trust, either for puqioses which were lawfid but

could not be carried out without the interposition of

sotue person tnisted to execute the donor's will, or fur

fraudulent pur])oses (//). As to the latter, men i)Ut

others into legal ])osses_si()n of their lands in order to

defraud their creditors (i), or to delay acticms brouizlit

to recover the lands (k) and for a time gifts of land

to trusted laymen to tlie use of religious houses were

employed to evade the Statute of Mortnuiin (/). The

(/) See .s'a/^ V. '„,„„,•. Hi Cli, lli.liiies in I.. {). H. j. M.'
1). r>4),r)4!t; Wid-'l, V. Lon.ilut,. I'. \- M. Hist. K.ii;!. I^iu. n.

-1 'li- l>. !' : ClniHiili V. I'L'S 2:5('.

Mnttl:,,r-<, II (I 1!. I). SOS; {/() See Hae.ill en Cms, S. ^1.

Jn.-:, pi, V, /,//.<»., I.-, i), J{. J). 2(1. Jl.
I'Sd; llnlhis V, ll„l,;„.^n„. II,, (i) See stats. ,->() V.'U\. III.

I'Sh : Finiiiss V. fliui,!, 4 Times e. (i ; :.' Hie. II. st J. e. .'i.

L. H. 4:h :
Sir„:ii v. Ai/n.^. 21 (I.) See slat. I llir. 11. v. '.>.

0. B. I). L'S!t, I'lCt; \\„r,,,i v. (/) AnI,. pp. .-,;(. 7S. Tiil-
Miinaii. 1M1I4, l> (), R. (HH. piactice was st(ip[H-<l In- stal. i:.

('/) .As ti. tlie aiith|iiitv of this Kie. II. e. 5.

i.rs<ti'-^S -ei- Chief .Justice t). W.

If

m
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OF AN EQUITABLE ESTATE IN LAND. 179

former kind of purpose is instanced by a gift of lands to tVoffments to

others with intent to perform the donor's will, by dis- f^f,;;'j,';Jf"^*|';'„

posing of the same according to his directions either in
"

"'^'""

his lifetime or after his death. Thus, as a man could
not convey to himself or his wife at common law (,n),

feoffments (n) were made to others in order to make a
.settleii.ent of the land ; as where one enfeoffed another
with the intent that he should re-enfeof! the feoffor and
his wife to hold to them and the heirs of their two bodies,
and that a fine should be levied to effect the same pur-
pose ((,). It api)ears, too, that when freeholders could To execn-
only dispose of their lands by delivering seisin thereof ['"' ^''':""''''

in their lifetime (/>), they woukl enfeoff others, trusting lii's'-Wth'.

^'''

the feoffees to dispose of the land according to the
feoffor's last will after his death, for instance, in paying
his debts out of the proiits, disposing of part for the
benefit of his soul, or making estate thereof to his widow
for life and afterwards to one of his sons in fee or in
tail (7). Here the intent woukl also be that the feoffor
should have the use of tliv land during his life {r). In
course of time there grew u]) a ])ractice (which seems I'nict.ce of

to have been somewhat of a novelty in the reign of li"'!,".!,..
Ivlward I. (,s), but to have been well known in the time f'-'-'f'"-'^ >iso.

of Kichard II.) of men ])utting their lands int., the jx.s-

s.'ssion of several others jointly, or of others jointly with
th.Mnsflves, with the intent that the feoffees should
dispose „f the land according to the feoffor's will, and
should hold the same, generally, for his ii.se ^t). This

('") limit, fo. 1;), >'.) a.
I") Anli. |). I.-)4.

_
I") S,T Uract. fo. L>tL> u ;

Thi„ii,i.f ,i( \V n(laii<i .•< rit^i , Rut.
I'.iil. i. lili; .MioIdx, Konii Aiif.'l
N"-^- l-'d, 1411. It).-,, 1:0. :t7L>..177.
:'"'*: Hrn. Atir. KfotTmi-nl ill

I M.. ,,|. ., . p X Jj 0|,-
,;

1;
'V M. Hist. K„n. |,„w, ii;

-".V ri. (J), 'tl.ito. 10.>, 104.
'/') Am,. |,|). lit, 7,-,.

!•/) ^'tf Itiait. fo. 41 I). Kt
"•• n--n tii l;iniiiJii ioti-i mn^,
M-d etiutii ill uUiiiia voluiitutf.

<llliil taiiicii i|oii,il(ir imiiam
lialiciit iiicMioiiaiii. siciit licii
sol<'l inter viv.is

; AI.Iuvn.
I'laiit 27-'. i-ol. 1. .Siitl. rot. 17-
Hot I'arl iii (il ; .Ma,l,,x, |.-,„„i'
AiiL'l \os :t. 107. Ids. 7(iS. 77(i
I Cal. vxi. XXV

; 2 ('al. j,|.
'.

.Selilcii .SiKii^ . \. 4!(. I I.-, I

1<|"

(f) Lift s ;!li;i.

{>) Soe Thumiis „/' \V,,jh,n,ts
('111, Hot. Pari i. till.

CI .Sfldcn .Socji'tv. X. 4 1. li!l

it.'i. !'.">; 1 .>aii(l. L.si's, Ij~l<J.

i I ' '1

!'ii| >.t
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180 OF CORPOREAL HERKDITAMENTS.

scorns to have been done, not only to gain the power of

testamentary disposition. l)ut also to escape th«; hiinlcn-

sonie incidents of feudal tenure ; for, so long as a plural

number of feoffees was maintained, the survivorsliiji

prevailing between joint tenants ('/) prevented tin'

accrual of the lord's right to relief, wardship ami

marriage (s). all forfeiture for treason or felony (v), aii<i

likewise wives" dower, an encumbrance ever sfjught tu

be evaded, as we shall see (:). Hut for the feolTnr to

secure these advantages, it was of course necessary

that the feoffees, whom he had trusted with tin- If^al

possession of his lands, should not abuse the contifhiir.'

tod reposed in them. It seems at first to have been umhI
"" for persons enfeoffed for a particular i)urpose to plitrht

their faith to do the feoffor's will (c) ; as in early rinn-

a suit for breach of faith could be brought in thf ict Ir

siastical courts {/)). But in matters which (onceriiril

a liy fee or dealt with chattels or debts for other than

testamentary or matrimonial cau»'s. such -uit- \\>i,-

prohibited fnnu Henry the Second's rfis/n otuvanN (< .

Other checks upon feoffees in tru>t win- ,il-u

attemptetl {d). Init prijved insuthcieiit when th>- "I'll

Att.'rni

clu'1'k-i

trust.

I;) Ant-, j,. U:{.

II) .^"^. |(. 4«i.

171 >>•' l{"t- l'.irl. 1. lii; : 1

^.iii't. I'-t-. liT.

:

- /' .•^ Van I., ch. Mil.

;
: A-- t.i pliLriitiriL' f iitli. »hir!i

-till -iir\ i\ - 111 thi- < li'irth '-f

K!r.;liiiil 'iiain.i^i' -i-rvi. i-. ,uiil in

Uu- vVopI :'h,i<f,l, „. L. i). l:.

1. lt;4. I'.'.i.'i::! ; M. l-\. K-r:!!.

Alu'.. -N-. .'. ^. >1. 1+-'. 1 r. U!».

i.-.j. 1.-.:! i-.-'.-;.;'". t,:u.i.:t.r,:f,.

'.>^. IV ,v M, Hi-r. Kiii. Liw.
li. i--. Ji'l.

H. \-.i. ;;. i:. iu..i :;";+
: :; K, .i-

I iiMt'.i ' "/. . "7
:

.' Ml'' I'.in-.

Clir-ii Mij • ./ .:!'>^
; Ai.i. .1.-

B^ir'..r> '••('.
.
-''i'. t"'i

;
^;"-!; • .

K..; '"XT. 1. 11>
; I' .V M. Hi-t.

K'- l-i\i. :; I:'-" -7.

f, ,r ,.,.,,.. r,,,,., th" !•:•:•.!••

siu.^tK.il Court-, -tru^-ilfd iiar'i ti.

n^iip.t.iiii th'' jun-di. ti"ii -' !i---

hiluti'il ; aii'l It -•'ii- ' !..n.'

b'-i-ii i-i)tiHni.ii to -uliniit Iv. ' i,-

-Ut t' I ii--i,l-tl'Ml j'IM-'li> 'I'l!

Ill in.itti-r- of briMr-ii 'if fiit ii • i

a^fi-f mt-nf . riotwirh-r.uhiiii.' ti. i-

-!!' !i oii-t-nr woiiM i,.,r ,f-..i;l •

-t.i\" ,1 uri ihiSitiiifi. >'' I .i i.r.-,

\. I.' ; Hnirt 17.-. I. +ii|. 4o,; ;,

4111 I,. 411 ;i : 4 M.it'. l'.:-.

l!,n :i. Mdj. hU; Ann. I- !' ::-

t.n. 417. 4.':t : Mil \. I- :;;,

An.-l. N. - |-.7 l.V>. I',!, r:;o,

i.U. '-.v-, ; I- ,v M Hi-- iv .

Livl. 1. Ins, ;; I'.d, .'on,

./. I-., .h-i,':. n- ..! '.

nin'- ; 1.. ',' H 1. l'.» l7o

liror Jl:: !• . 17 .V-- t :-

:U A-. !:, 1 . l.itr. --. ,:.! :;',

Mid. \. K-nii, All.'. N. - !- .

In.-. 17h
. 1' \: M Hi-' K .

'..III. 11. J!o

r*
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jjation of gofxl faitfi was without sanction (p). At
length, in tho r.ign of Rirhanl II., rr-li-f against broach R,.n,..lv„v,.n
r.f trust \v>~ sought from the Chancellor (/). The '" ''''"" ^'

•

;i|.plica ion found favour, either h.'cause the clerical
Chancellors were accustome.l to regard hreach of faith
a- an ecclesiastical offence (7), or simply on account of
the dishonesty of leotfees appropriating for their own
u~e the lands convey.'d to th.'m for the benefit of
"fh'-rs(/*). And then.eforwarrl the protection of
Chancery process was extend.-d to all who claimed the
Un.-Ht of a gift of lanrls or gofxJs to ottnrs in ////.s/ for
rhe use of the flonor or his nominees (().

In Edward the Fr.urth-s reitrn the nature „f a Xao.ro .f
"• (^-1 (which >ignified the int.T.-t of one. to whose '' "-"•

II-.- oth.-rs h.-ld land>) was fuvtty w.-ll settled. He, to
v.iioM. „.,.. a f-offmmt was made (called rrshn' >j*,r >tsr), ,>..,.,,/„,.
v,.- h.'Id to have no right to the laml at law: all he

""•

liad was the ritrlit to >ue the f.-ofT.M- in trust i)ersonally
m Chancery ;/). If,, .-njoyd a similar right against
rh- f.-oflL.,.-s h.-ir (/„). or against his ali-nee. even for
v.iluabh- consi.l.-rarion. who tonk the land with notic
"I Th- tru>t {n): but if th.- feotf-e .-nferdf.-d another .\Mt„.,..,f a
"t th.' land on a }„>,n fi,h- sal.' without notice „f the us...

'™^'-

'•'" '/'/.• usr was with. .lit remedv to h-cv.t th.^ lan.l
f'" '['^f' "-'•

f-i.i the ali.-ne.-. tho igh h.- might su.- the f,.„tf,.,. in '..„„•,..

' !. incry f„r hi^ bn-ach of tru^t. an.l recov.-r -lamaji.-s („].
>'! I'l'titi.'M i.f r,,rnrii..ri-.

'' " I'.ii. iii. .-,11 (4 H.ii. 1\'

>ilcrt ('a-..- Ill (i,ari.rr\-.
^' !• !. •.. i.tv, \.,|, X.. |,i. 41,. 4s .

/, ".,-/,„/.- V, II v /....../„/,„, ..

':, ni.

.' ^l-ri'f. K,|, ,[|ir. 1. »(.'

ttC i- '). I!. .. IT.i.

I'."t'--,r Am.-. Harv:ir.|
'
'' ';•'!'>'. Mil. J.-.7 ; -,.,. Hi-.,

* • - • '• ' 'ri.-in .,f |\,., „„,|
'• -'- -I fl.ir'.apl I.. 1;. J.il
-t

.

-•:•. t K--M\- ,.„ Ar,.-|.,.
\'' • ' • •!! !.f '.:I !i;-^: • '- -;--

' i
>'.' 1 <al. \.vi.. \-xx\.. xliii..

villi.. xMll.. Ixii., \v., X( i . X(i\. ;

- '-.I. .\1\., X\l,. \XI11,. \X\jll.,
vw'-i.. \i,\.. \iv., xiviii.. n.,
iM.. Ki.. \\\\i. : S,.|,l,.,| ,s,,,.j,.,^-

V . [-1. 71. :.. I.!l. l.Hi. 117. lis,
1-'-'. IL'T.
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'

s^.>- '.., [,io. .::.> 1,

'/i ^. li. I (viw. i\ . <,. j,i, !.

'/"; _' .'.l!. \M1U. ; \, 1; ,
'•''" '\'. .;. |.|. I : l-if/. Al.r.
.\-". L'l'. >iil,|,.rn,i. 14 ; V. Jj

>>
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182 OF CORPORKAL HERKDITAMENTS.

Dutirs nf

fcdfTco in

trust.

1 1) execute
the estate.

I'ses, expn
or ini|>lli'il.

And tho feoffee in trust was bound in equity (that is.

on pain of being subjected to the usual Chanceiv
])rocess (/^) at suit of (rsl>ii ipir use) to allow liiui to

take the profits of the land : to maintain actions at

law at his request for the jirotection or recovery of

the land (7); and to ejcnilv ihc rstule. that is, to dis-

pose of the land accordin<; to the directions of cestui (pie

iixc, or to enfeoff him thereof, should he desire it (r).

r.ses mijiht arise by ex])re.ss declaration, or by implica-

tion. If a feoffment of hmd were expressly declared \n

be ma<le to any particular use or intent, that was to he

strictly observed (.s). If no use were declared, payment
by the feoffee of any sum of money, however small.

would raise a 11 (as it was .said) in his favour (/). i')Ut

if a feoffment were made without declaring any j)ar-

ticular intent, and without any consideration (that is,

without obtaining anything in return), it became a

settled rule that it should be intended to have been

made to the feoffor's own use (v/). A u.se was also

Kar^'iiin and raised by a bargain for the sale of lands and payment
'>f tlie ])urcha.se-money, upon which the Court of

Chancery c<msidered that in equity the seller immediatelv

held the land sold to the buyer's f^^r (j). \ use was
.Mienatinii of freely alienable without any formality, for ri'sliii tpic ns,'

had but to declare his will concerning the land held to

his u.se. and the feoffees were bound to fulfil it : so

tliut he could always inak-e a testamentary as well as

any other disposition of the u.se of the land (//).

FeotTinent

without <'oii-

sideratioii.

l'ositi.,il (if

Ct.^lUI ij'ti IIS(

at law.

Though the feoffees to uses were bound in e(|iiitv

(/-) .!«/'. p. I7:t.

'v) V. H. :; K.lw, I\-. 1. |,i. II;

7 Kdw. IV. L'U, |il. !.>
; se.. I Cal.

x 1 \-
i i i

.

(/) 1 t'al. xe.. xciv.. r\v,,

evvi. ;
1' Cal. xxi.. xxii.. \xviii ;

Hacoii on I'ses. Id.

(-) ^^ H. .". K.lw. IV. S. |ll, L'll;

see I'it/. .M)r. .Snlipona. L*H.

(/; ! KfMv!. r-,-. ';!, iVl

('I) See V. W. II lien. I\ . ."iL'.

pi. :t(i: .") Kdw. IV. «, pi. I'll:

l.ilt. ss. U\:\. -}(i4. It may I"

uiferred from tliis that it u^i-

a rei;\dar practice for men \n

entrust their lands tn feolTcc^ \<,

their own use; JJacon on l-c-.

L'l. 1:.

(.'i Cilh, I'ses. 4lt. .-Hi (!ll. '!.>.

:frd e.l.).

: 7) I'.ac-i.n .'.n I'x-. i'l, . i

Sand. Cses, (>.").

1 y
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OF AN KQUITABLK KSTATK IN LAXD.

to allow cestui que use to havo posscjssion of the land,

if lie desired it, the Courts of Law would not recognise

hi'^ possession iis that of a legal freeholder (:), or as

hell! otherwise than at the will of the feoffees (o). Thev
considered that cestui f/iie use, having but a mere right

to sue the legal tenants in Chancery, had no rstule in Estate

the land at law {!,). In the Court of Chancerv, how- ^1"'',^

ever, alth(»ugh the interest of ccs/iii i/kc use was pro-

tected not by process against the land itself, but only
hy |)rocess against the trustee personallv. it was never-

theless regarded as an estate in the land (c). As the

feofTees were bound in e(|uitv to ejecute the estate at

the will of cestui (pie use (d), he was considered in the

Court of Chancerv to be the true own^T of tlit- land,

and to enjoy in e(jinl,i such estate in the land as he
would have had at law, if the estate had been executed
to him by conveyance from the feofTees. Thus it came
alK)ut that there might be, as it were, two estates in

the same land, when it had been entrusted to feoffees

to uses. There was the estate of the feoffees cognisable

at conunon law the legal estate: and tlirre was the r^<^g'»' ''-

lienelicial interest of cestui tjue use. not recoirniscd at

conunon law, but ])rotected ia e(iuity and tri'ated in

ciiurts of equity as being a like estate in the use of the
land as he would have had in th(> land itself, if his

feoft'ees had executed the estate to him.

183

in

in tho
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tiitc.

Skctiox III.

Of the Statute.-, of Uses.

This system of entrusting the legal ijossession of Incon.

lamis to feoffees to uses, while eesi ,, ,jur ,,.sv enj()y.'(l
'""'''""'''

actual possession thereof as ai)parent owner, was fo.itTments't.,

uses.
II >•' 1.. Q. H. i. 1()7, ItiS. i:.'! . i{a,,,M ,,n I'ses. .-,.

I") I Saml. I'ses, (iC, iin.l (,) 1 SmuI. I'.-es, 04.
';'';

("'j .1"'',
l'. ISI.

(M .inlr. pp. 7, H, G,-); I Uep.

I.- yM. «
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184 OF CORPOREAL HEREDITAMENTS.

Mii
The Stat
(if IVcs.

Its tlTect

cprtainly advantageous to the latter, when onre lii>

interest was proteeted. Rut it afTorded opportunities

of defrauding ])urehasers and creditors ; and, as we
have seen (c), it infringed upon the interests of the

lords and the Crown. In the reigns of Ricliard III.

and Henry VII. statutes were passed for removing
these abuses (/). J}ut the remedies so applied appeiu-

to have proved insuUicient ; for in the next reign the
I'tc Statute of I'ses (7) was passed with the aim of entirely

extirpating the evils of feolTments to uses. l}y this

statute, after an elaborate rehearsal of all the evil

which the authors of the statute conceived to have
been caused by the practice of making feolTments to

uses (h), it is enacted (() that when any person or

persons stand sri.sal of any lands or other heredita-

ments U) the use, conjidcnrc nr IntsI of any other person

or persons, the persons that have any such use. con-

fidence, or trust (by which was meant the persons

beneficially entitled) .shall be deemed in lawful seisin

and possession of the same lands, and hereditaments
for such estates as they have in the use, trust or con-

fidence
; and that the rslale and fwnsessioit of the

persons so .seised shall be deemed to be in the persons
so beneficially entitled after such manner as the latter

were entitled in the use, trust or confidence. Like

provision was made to meet the case, then common,
of divers persons being .seised of any hereditaments to

the use of any of themselves
( / ). Put shortly, the elT.'ct

of the Statute of I'ses is this .-If one or several lie

seised of any hereditaments to the use of another or

others, or of one or more of themselves, the person or

persons having the use of the same hereditaments

(' ) Anil. p. Is(l.

(/) .Sec -tats. 1 Ki|.. III. ... I

4 11.11. \ 11. . . 17 : 111 Il.n. \ II.

c. !.">
. I .SiHiil. IVts Jl. ,-,j. .-,;{.

('/) Stat. L'T Hen. VIII. v. In.

Sec ail (irticlc tiv .Mr. W. S. Hcilds-

Wdrlii on the I'niitical Causes
wtiirh sliajM'ii tlio Statute of

I'ses ill L'ti }lai\aiil Law Hi\ic\\.
Ills.

(/') .\s to this. M-e :.>•; Ilaivahl
I- H. 114. II.-.. IJo. |j:t .'/.

(') Sect. I.

I y) SlTt :.'. S.... n,,l. _ ... I 70.

Hai..n on Lsis. 4!t.

t :
t ,

I ,
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OF A.V KyiMTABLK ESTATK IN LAND. 185

shall he (IcciiK-d to bo in pnsscssion thereof for such

estate as \w. or they has or liavt; in the use. The
statute in fact executes the estate (h) to n'fitui i/ne iisP

;

that is, it jiives hiiti the same estate and {)ossession at

law as he would have if the feoffees to his use had
executed the estate to him, or duly made to him a
jiriiper lej^al conveyance of the land. Thus, if A. and B.

he seised of land in fi- simple to the use of C. and his

heirs, by the Statute of L'ses, ('. shall be deemed in

lawful seisin of the land for such estate as he has in the

use of the land, and the estate and possession of A. and
B. shall be deemed to be in ('. after such manner as C.

was entitled in the use. f '. thus by force of the statutf^

becomes tenant in fee simple of the land at law ; and
h(! is deemed at law to be in possession of the land,

though he may never have entered upon, or even seen

it (/) And the estate and possessioii of A. and R. is

altoi;ether taken away from them, and considered at
law to be in ('. Similarly, if land be conveyed to A.
and li. and their heirs to the use of A. and his heirs,

the Statute of I'ses at once <;ives to A. an estate in

fee simple in possession at law. And the law is the
same of implied uses as of uses expressly declared.

Thus if A., seised of land in fee; simj)le, m\]:- a feoff J'''"<Tm(nt

rn.'nt thereof to 15. and his heirs, with due livTv of ,t'I',',l.'nui.,n.

seisin, but without consideration and without evpresslv
declarinj; any use of the land, we have seen (m) that
it was implied in law that A. should have the use of
the land. But bv the statute .\. liaviuL' the use of the
land is deemed to liive seisin of the land for the same
'-tate as he has in the us<' : and all B."s estate and
po<-;(.ssi()n is deemed to be in A. A. tlier<>fore, the

i/) AnU. p. ISL'.

I'l 111- i^ not. hiiwi-vcr. ilccrni-il

'" It 111 jiosv,...;,,,, f.,r the |iii|--

l"'-i- III iiiaiiitiiiiiiii!,' ail actiiui

ili-tniliaiicc n| till' actual pn-M-,-
-nu iif tlic laml ; Cill . fscs. 81

(is.'i. .•ii.l I'll.)
:

-1 fiiiil). Ki|. !:• .-

H'lrr^.-dii V, lUiiiil.iini. 1 7 ('. 15,"

\. S. (ITS. ,S,.,. .\,:<,ii.. Cm. Kii/'
4<i ; ll,,li< V. Ill,,;;, is C. IJ.

X. S. 'rii; ; :^-;:,!d'.< , .i- , j,. j;.

s ('. r. :!lMi.

('") .lilt', p. ISl'.

^H ill r

."III •'If", •

I i

} <



186 OF CORPORKAL IIKRKniTAMKNTS.

i

Uosulfingu,o. feoffor, instantly grts ha.k all h,- lmw ; ;uul tl,.. „<.-

Is .Sivid to r,-s>,lt to hiia,.'lf (,/). The pr.-iiri.tv .,f

inscrtins: in every feotTnu-nt the words l„ tl,,- ,iyr ,,(. ,,,

well as li), the feolT.-e in therelore inanif.'^t (o). Tlic

Statute of U.ses is still in force; and thoiiLdi it has
failed to impress the {xtpular imagination as \ividlv ,,,

the lliifhits C„rp>is Act (/>), it fornn on-' of rhr ii,..^i

nnportant landmarks of hmI property law, and -liuuhl

l)e deeply i;raven on everv conv.'van<-r'> h.arf . It w ill

he observed that the statute mad- it |.n~Ml.l.- tn traii-t.i

the property in land from ..n,. to anoth.-r 1)V dnlv d.,,-

veyin^r the estate to a third partv. to tli.. u-r ,,[ th,.

other. For ilirectiv th.- third partv fi.Tamr MM-.^d ..f

the land to the other's u-<\ the Statur.- .,f l'-,., annr.\.-,|

the leuMl estate in thf land to th.' . -tat.- in rhf ii^.. (.,.,,

This curious result of th.' statut.- r.-inaiti> law to rl'i.

day. and. as we shall <e,., is ron-tantlv appli.^d in

practice. If, rherefoiv, A. ronvv land to'h. a!=d

his heirs to the use .,f ('. and iii> h^ir^. !'... to wh(<tii rli-

land IS given, now takes no e-;Mt.' th.T-in at law, hut f
.

in whii.-e favour th.- u<e is iledar-d, is at -.nf.- iii\-..-f.-,i

with an e>tat. m f-v Mm[.!.' in rh- land. Th.- u..nN ',.

thy n.o- .»/ are n,,w alnm-t univ.T~,dlv ..irip!,,v.-.l ,vl:..ii

it is intend.'.' that an ..-state in r!i.. lau.l ^hall v.-t in .u\v

i>erson by ton>' ..f the .Statute of r<..-s : but '•
u)..-n

conti.lence '"
or • upon trust f.ir

" wouM an-w-.-r ,i~ W"!!,

since all tliesf expres^i..n- are meurioii-.i in tiie statut.-.

t;

'I

if

'
I

''

llfl
! I

i

I 5

The Statute of r<.-~ ,iid n,.x ar.piv t.. .-v.-rv kin.i .^:

trust of Lin.i, \Vii,_-r ,iti.. wj^ . .;f,,,,tT,.,I ,> !^^,,,i ,^.

siiuply to ati.ithr.T's j.-e, but f.>r .s,-,iue ,<ri.;.;ia[ u— -r

l^;.i> k. !' :rr;.. ;,: l:'.".
• ; So.' I >..lr'. i- t'-i-^, '.'I ..;. ; •

ti;i ^. !. .1.-. li \,y -i;,' ;,i-,, Mr, .v.'4:>
i-";.aii.. ^ .v.. . . -.

.

"

:-. \l- i-4.

II



or AN KQf.ITAIil.K KSTATF, IN LAVK. 187

'rii-r iniftoMri}.' ,iri .Ktivi- .luty on tin- fcofTt'*,' (as to sol! •^r^-'-i.iltrn-'-

til- land or pav .|.l,t- f,ur i,{ t!i.- j,rotits). it was h.-l<l that

ri'i •-tatc (-oiilil 1,.- f\i( ur<-fl l,v the statute, so as to

'!••[. rivf fiiiii .,t" tl,.- |..;.m1 r,\sn.r>Iiii>, without which he
Miilil not p.-rforrn hi- tru-t (,). Thus tfi.- Chancery

jiriNJiitinti ov.-r -fM-f i.il nu-t, rvrnairu-ii unatTt-ctcd \)y

fli- -tatur.'. X,,r <|i.i r!i.- A< t apply to tru>ts of ttTiiis Tni-t- -,{

"i \<nr< or oth'T diatt.-K
; ff,r it onlv spoke nf p.Ts^ons

'/ of

ti-rriH 'ir

i-li;itti-|

inij- for orh-r-' u- f.). I'.ut in tl II' ca^e oi

rru -r> <,f fre.-liol(N for orl. 1- u~.. -implv. the estates ^iuii»l trusts.

rhe u->'. heini,' furne.j into h.^ral i-tates hv the statut<^

wirhdrawti from th.- ('1:l.ineellor s exclusive juris-

^^i'"i- fn fhi- r.-pecr tlierefore the Act at first

iie,.,i.-,| in I'lTfcririL' if- 'ie-.ii.'ner-' object. Hut after
•• Lip-- rif afiout a r-'iiturv (/) the active e.\erci-e of Hcwv.il ..f

Hie ( iianci ry jiiri-^iictioii over -ucfi trusts was revived. junri'i.V

1 S|.ri'f. K'(. .l-ir. 4t;i

i-. jy
i.'-.-n f..rri<.i(.!,- f,

ivir fru-t-.

*-'. N'T .ill th- A.

li,... ,. ,.„ r
III,. I.'

r tri'a~oii

:!:! H-n. \II[.
It ir u,i, .i.rp'-.l ;lh.int

f<. l.';'."i tl.lf !V u-.' (r.illil 1,1- fnr-
t';t,-,l, i,- ;il| u-.-. ,,f ffcliol.i

l.ut it

'A ritiT f'M u , M.-rf t!i

.H>i"n .•\;.r.>..-l l,v I'n h\ tt;.- ~Ui

•II csc-i utiii in [,. ,--c,»lnn

I An. I. .M)l.

<1
: s. i- r K

ii •(!. i.r.-.-n I',,,.'. I'r..f,--.r Am..- un.|-r-f,in.|- til"

1-. - ;ri .\r.: ,hri.,. n. V. /-

..-.li tli~'..r\. 11 :*:. .!,i.. .-ii;:. .,f ~

iii''_'''- in j.r..

'.I- ..f all nv
•:nj- ..f ( ..1,,. an

\ '\u- C.k.
|.... Ml

Ml.irk- in

n'l.-n III •!,. //.,

tiii-t-. an.

I

F-.:„1 V.

;'il-t. :!:ii;, :{:{7

a-i-- a--iTtiri.' th.

i l'>.i. "I., iii'l nia.l.- ..» u-f~ l,cf..r.- tlir -f,i

1 4 That th" tir-t nifnri.,n nf
n.. ii->- iiii.^n a !:-.. rr.at r.-!i.-f

n.l ii-i- ua- •nf. r. .ah
m i-'iiii'v in ra-

il-.' 'i[i..n ,1 t|„. 1- jti s„„
ii'y a- a tni f

; lir... Ah.r. >„i.h v. lh,l-tnn. J.. thill. n|. Itis

:)s
: //,,'/,, V. /-,

a;ii>,iri-rit|y ah.ait l'i:U; -ro I

Ki|. .'iir. »!il. II, J ; and
^ ' ^' '

'/ V. /;,';,.. tliat a li-tin.'ti.,n wa- l.uit; tak(
1 L"-..n. Ii

: /.',.;,/ \. \,,.h

!1> : O'.r/,,.,,,/ V. >/ •;,.; ,
(

V. ' ..-;.•. (arth. l'T:{.

- Th- .l.nial .,f r.-!i..f

h><-f.v...-n .a-p- nhf-ri- th.' tir-t

ii->' \va- rai-ci \,y niir..-v [ia\-

rn.-nt. an'i where l--th ii-.-

•r.- .•\(,r.---ly in. I .t itiiir..ii-lv

•V .l.-.lip-.l; r
-t I lijiiii

1. lih-" a . -'•,

Ml •-fate iir;.li-r i 'i-.- n
>Mll.Tlt ..f ni"ne\ : ( r, i.ip. that tli.

.nii'l-'at .\tr.,rn.-y

Sh.pp. loii h.
'<"'. .".In

; .1 •'' \. ',.)//. ... I (h
(a. 114. i;,lh. I'm-. Ill*; aiel

Mrt-. .".4 a I

I ".-.4. lii.TI

>!' . r.-. .'.|

.

.Il.'t HI

m a-e ..(' .1 ii-i- !i|.i.n a u-e
-!i..un \<\ t|... ,-\[,r.-.- ..i'..-iiti'.n

at -inij.le tr-i-r- ,,f th..- fa. r in hi
m e'tect IJ-e, ».,iihi have i.,r.,,<ih 'ITl.V. i' .m. .'4::
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1111(1 fstatos in ('r|iiity (inly, since kndwn as trust ostatcs.

a<;ain anise and liavc continiicd t(i tlic pri'sfiit day.
Tlic necessity for the Chancellor's interpositidn was
caused hy the doctrine estahlished in the courts .,f

N0US.M11M,,, ,.„„„„„„ |.,vv that there can be m, ^isr ujh,,, a //.sr. „r
that when the statute has once transferred the le^al

estate in land to a [icrsoii in whose favour a use is

raised, it will have no further operation ; .so that no
uses or trusts of the land in the hands of nslni ijnr «>,

will take etTect as estates at law. This doctrine is based
upon a rule laid down before the Statute of I'scs that

if one baruained and sold land to another to the use

of the bar<;ainor. or of some third person, then, as a u>e

was implied in the bar<:ainee"s favour by his payment
of the consideration ("). the use dnhind was void for

repiK.'nancy {x). Soon after the statute the .same rulr

was ajiplied in a similar case, in which it was considered
that, as tlie use rais^-d in the bar<.'ain<_>e's favour was
the etT.rtive use. the other beinij repu<.'nant and void,

the statute executed the estate in the bargainee (y). it

was also determined that, in case of a conflict between
two uses expressly declared (as where land was j.'iveii

to feoffees to the use of A. in fee t.i the use of \\. in fee),

since a use is the rii;ht to take the protits of land, and
if one have this ri<;ht another cannot, the second iim-

was void for repu-jnancy to the use tirst declared. In

such a case, therefore, the elTect of the statute was t..

annex the lei,'al estate to the tirst use (:). But after ;i

i !

-a

•I

[i I

'- lir... .\l.r. Ki-..|Ti,,.'i,t al
I'--. 1" : (.ill.. r-.'>. im. For
th'' r\pl.in itii.ii !ici.> ^'urii i.f

ilir .I'.i'tnrif ..f iif, II,,. u]ic>ri ;i

M-r thr u nt.r 1, in.|,'liti'c| tn an
.!!•;. !r l.v I'p. !,-.,. I Alhr,. Ul til.'

( ivii'ii . |!,i_-. i\ .
s| >,1,-, t

K

.\ihl. l:(ti.

C! S|.,. :.> AikI. \-M\: M.,Mr,..

t."i. pi, l:!s
: /;„„ V. .V, "'..'/.,/.,

< "MIX 1!-. L'tJ : .I.-','. V. >. n. •

,1

t. Tall.. l:!s. Su if land I).- r..n

vrycil mit.i .ukI f. ttic ii-c -( A.
an. I \v- !ii-ir-, t.i tlir 11 t 1:

ami \\\< li,ii~. in «fii.li ca-i' A.
i\- in Aii-lo-Ain.iiian I., ^-al takr> thr I.-l'a! i--t,itf at . ,,niri,. 11

Hi-t.iiv. 11. 747. 1,,«. the Statiitr ..f f-,., «||| n-t
I'.. I!r... Al.i. F.-tTrn.'nt al '.p.rite t-. l'ivi' t!if Ir-jal .-tat,.

"i -
-. .-4

; "/•v.v. .,/... iiv, r. ti. li. ; /. . d. /.l-.ii,' \ l:i..'j.
1>">: 1 -An.l. .T ,pl. !itii. :t|:(

: J /,,,,„. i; |; v r :{ii.3
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8

tiiiif thf Pfiisod of tht'M- decisions scfiiis to liavf Ihtii

overlooked, and tlic d.Hfriiif, that the hnv admits no
use upon a use, was propounded as an arid iloj;nui (</).

In this shape it is still law {!>) ; so tliat if at the jiresent

rime land he (cinveyed to A. and his heirs to the use of

15. and his heirs to tlie use of ('. and his heirs, only the

tirst use, tliat d.-clared in M."s favour, will he e.veeuted

l.y the statute ; that is to say. the statute will anne.v

the lejial estate to the tirst Use. so that 1}. shall havo
the fee -iinple at law, hut it will have no further opera-

tion : and ('. will tlierefure take no estate at ail at law.

Now, it seems that eonveyancers soon be"an t(j 'nn> pnuticc

make a servant of the statute in limitin-,' laiuls t<) i',a'tTit'.''.'

f.ntTees and their heirs to the use of others, with the

-•xpress purpose of eaiisinij; the le},'al estate to be

executed to the rrslxi q,u' nsr. Hut it does not appear
that the Statute of I'ses was immediately evailed by
tile deviee of limitinj,' a use u])on a u.se, in order that
the tirst (T^liti ijiif Use should take the lefjal estate by
virtue (jf the statute, and the second enjoy the iienefit

111 a tru>t enforceable in eijuity. On the contrary, the

-t.ttute seems to liave given a death-bhiw to the practice
of landowners enfeoHing trustees to hold to their use

L'eiierally. After the Act conveyancers cast about in

MMicli of new nietlniils of ilealing with land, and
'veiitually they used the statute as the means of carry-
ing' out the modern system of settlement (r). which
was etl'ected by the limitation of a series of successive
UMvs intended to be turneii into legal estates by the
statute ((/). This .system (piite superseded the jiractice

I"; S,.,. Hiirdwickf, ('.. //-,/,.

'"- V. //c,/,t„(.«, I .\\k. .->(ll ;

^ii.iirn\ nut,, to Cilh. L">e>, liil'

\>. .'A'. :!nl fi|.); I).„ ,1, ij,„j,i
\. I''i<''iitiiii'tiii. I) l{. A I'. :!ii.").

'

till' Statute (if l'-f> that cxpn^s
ixnvcrs iif l.'.isiriL' <T vili- f.mld
he iicatfii ; //„,/. I't. 11.. ell. 111.

{<!) 'I'lic i-mirsc of ( orivi-yaiu--

inu pnuticf after the ^tatiiti- is

sliowu in I'liaiT .s Hook of I'lv-
.-... ji-j;!.

;l.",(;i;., .[j;;; i\'c,;-'.s Hyiu-
'

;
.l"/<, pp. 104, 1 1',». 1J4. and bol eonrapliv (10(0). I'art 1.' la

'. ('). It was (,nly by lueaiis of the latter Look we see the

(M r
7 III. :{!K

"'/"' V. Ktfiiiui. 1,. |{.

ii y

t""
I

'I 1 1\

!

»\
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Jl/

of giving tilt; whole cstiit.' in f.-c sitiipl.- to trust..!

fricn.is. who .should U- t.'uants of thf hin.l iit law, Imt
hold it upon trust for others in ciuitv. Still, niMs
a|ipiuvntly arose, sonu- time after the Sfatut.. of l\,s,

in which it was desired to |)laee freehol.ls in the hand^ ..f

triiste. for others simply. The expeilient was fh.M
tried of limiting a u.se ufion a use ; and application wiis

iiuide to the Chancellor to enf(.rce th.- second use as u
trust (c). The case fell within the sum.' principl.- as

had originally prevailed in determining that Chancerv
proccs.s should issu.- against ariv person who committ.d
a breach of trust reposed in him with regard to pro-

perty of which he was mad.' the |..gal owner. Arid it

became established, accordingly, that trusts .should !..

cpially enforc.'d in erpiity wh.'U the tniste.- bec.im.'

posse.s.sed of the land, bv the operation of the Statut.'

of r.ses, as when he took the estate at c.xnnum law
( /).

If, therefore, lands be conveyed to A. and his h.-irs t..

the u.-e of M. and his h.'irs to tht; use of or in trust loi

('. and his heir.., tliou._'h I?, will become tenant in Uv
simple at law un.ler the Statute of I'-^es, yet in e.iuity
he will be bound to liol.l the land and ^ipplv its |)n.|it>

fr.r C.'s use
; and C. will be considered to be in e.iuit

the owner of the lan.l. In tlis way, e.|uitabl,. estat

in land (</) were completely re-establishe.l. ff

may be n.)ted that, since the abov.! doctrin."
become well established, it has not ben th

V

cs

ere It

employ the word //.sc when intending t

enlorceatJie m e<

[iractue to

o create a tni-l

lands shall be held Id th

|uity. And it is usually expresse.l f|i,,i

II' 11.1, o| anv on.' onlv when it i>

iiif i

.i

Ufiiiiiiiillk;

iillUtlllL.' I.I

'f ll

.'iU<'co>.ivcly 111 t.ii!

fatlu'r'.i hf.- (.~ta

linictici

mill, .rii

f Ik

8'.t, L'li.i,

SI,

b()ol< ll.

.

Cfdent c

lint conta
ili-i'ii liiiiiti

Ml any pre
11 tru:.t

by way (if U.I' ujmri n use. \Vi-..t

ill

ffolf

r th.-ir tlii'ir t

IllCIlt tu llllllu

lit (^! JS!() ,,f

•lis to thfir ami th'
ii'irs own use on a "peciahr

al-. .'St.

(' ) .Sco aiifr, p. I ST. n. (/,

i;) ante, \>. LSI.

(7) A'Ue. p. I'S3.
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intcml.-.! th,tt bo Hinill tak,. th.. U-a.xl ...stat.. therein.
I" nnpos,. ,1 ,n„t, ,r, ,, u..„..,,.||v .I.Tlaml that th-
I.«al ovvn.T (h.. f„ wh.,.,. ,.„ the land i. i„ fh.- (,rst

I'la.M t,MV..„) shall h.,M ,t ,„ /,„.., f„r ,1„. ,„.,,„„ „,
[iiir|i<)Sf.s <jc-iirc(|.

An .•,,,ntah|.. or t.u.t .-.ha.-, th..,,. h the nan.e ^iven ,.„„„,,.
'" "" l"l<'f-t <.f "W; n. In:^f for who,,, an.,!l,.r hol.is -"'

'

lands as lej-al ..wn-r. In sueh a .as.- the hol.l, r .,f the
l.-al estate (/,) ,n the land ,s ealled the trwste.. . while Tr,M....,.n.|
th- person l.enelicially entit|,.,| ,s called, ui 1,, French

'""''''-

"-'"> '/"' I'^'-^l- The- natur- ol a tru>t estate, .since"""''
th.. Statute of !'se., is .sinujar to that of a use of h.n.ls
("fore the statute (,). Thus trust, ar.. still either
!"'^^1 or sn,„de M. Of the s,...cial t, ,s,, when. thes,„.,.,.l,„M-
TUste.- ha. an actu e duty to perform, as ,o m.|| th.. lan.js
.'•"•1 d.strd.ut.. the proe..,.ds of sale a-uon^ specified
!-r-ons, n-. ,n..r.. n.-...| 1,,. said than that in such a case
th.; ...state is i,.,t e.vecut...] I,y th.- Statute of Cses (/),
and 11 1.^ the trustee's duty to p.-rforin .-vaetlv th.- will
ot tl,e person who has creat.-d the trust, as d..clan..| at
^'" '"'•• "f its creation (.,). In simp!,. „.„„., where s„„„l.. .„..
"ii'.- IS a trustee of land f.;r anoth..r .srnplv. tl,.. tm-t.-e
'- !-und. as in the caM. of the ol,l U...S (,o, to niaititam
a. tions for the def,.,,,-.- of th.. lan.l. to allow rrst.n ,/,,.
'^'.-' to hav.. po,,.-,.-sion and take th.. profits th-.n-of
^nd. ,t the trust hv iur r.M.u ,,.r trns, m U: ^n.^Av to
'-iiv..v the legal estate in th.- lan.l as h.. sh;,l| .lirectr t.. hini, If he -lesi, it („,. lMirth..nnore, the natur.' Tru. nat.r.

;-
a trust estate remains the same. Strictlv sp.-akincr,

;'V:,';''~'

1^
1- hnt a ri-rht against the truste.- personallv. It his

l-^n established, however, that th.- trust "is so far
• I"'', p. lH:i.

•" 1 Saiiil. I'-i's. jiii;

III,) S,.,.
I,,.\v.j„ ,„j '[,.|,,,,_ .j.,,,

"Ill "'/., .'i74 M/ 4t-i /, iwi --•
'•I

.
I.i, tith .••I.

; II. IJtIi ...IM, titii i-.i. ; t.-,!) „.i .1:1.
. p. Isl.
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''• '"' co'^'^^rp: is:^.
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annexed to the trustee's estate that, as a general rule,

all persons who accinire that estate are bound by the

trust. Thus the trust may be enforced against all

p«'rsons who may take the trustee's estate by act of

law or grat\iitous conveyance from him ; as his heirs,

executors, administrators, assigns by voluntarv con-

veyance (/>), devisees and creditors (if). So, pur-

chasers having actual or constructive notice of the

trust are bound by it (/). But if the trustee convey
the trust estate to a fco/(« fde purchaser for value, who
has no notice of the trust, the latter will not be bound
thereby, but will be entitled to retain and enjov. for his

own benefit, the legal ownership he has acijuired from

the trustee. For in such a case, a'stui que trust has

no equilii against the purcha.ser, but can only sue the

fraudulent trustee for his breach of trust under the

Court's equitable jurisdi ion (v) It is not until we

examine this apparent e. 'ption to the rule that the

nature of a trust estate is made plain. We then .'^ee that

it is not a true right of ownership, enforceable against the

land directly, without the intervention of another person's

action, and maintainable against all other persons whoni-

so-'ver ; but is properly a mere obligation incumbent on

the legal owner of land, and enforceable against some, but

not all, of those who succeed to his estate (/). As has

(/') Aiiii. \>. m.
('/) l/'wiii (HI Tni-ts. 21."i, (itii

.Ml. : I'T.".. iL'ih <•(!.

(/) I/'wiii im Trusts, ()!)!•. (itli

••(1. : 10!)!). I2tli cd.

(«) Mansittv. M,i>is,ll,-J |>. \V.

t)7S. tlHl ; Will,,,,,//,/,,/ V. W it.

Ii>ii,hl,ii. 1 T. H. 7t>:t. 771-77.!;
fil.hn V. H'lirlni, J,. |{. 7 CIl.

L'.'>!t ; Lcwiii iin Trusts. 7iKI 70-',

7:17. titll 1(1. ; 11(M» ll(i:). lltiO.

l-Jth <(!.

(/) Sec 1 Havos on ('(iivoviinc-

iriv'. :!-' :J», m, 98. 90. 5tli" c.l. ;

I.cwin on Trusts, l:{— Iti. (itii

ed.. 11 -14. 12th »•(!. Ill //.

.V(.v/„/ d- I'oltii' conlrvl, 19(1.-1,

1 f'li. ;{9i. 1900, 1 ch. ;tH(i, ti.p

t(( (ihscrvc some rcstrictidn (in

:iic use of land (as to which, mc
/"'n7. p. IKS) was trialcd l,\

Karwi'll, .1.. and the Cdurt i.f

A|>(ical as hciiii; cssentiallv a

right atlcctini; the land itself and
so cnforccalilc ntrainst nil ^uli

s('(|iiciit (JWiicrs of the land. oIIk r

than those who sliould dcriM-
their title thereto liy |iiir(li,i-e

for value without ii(iti(c of the

e(|uity. Aetiinf on this mih.
tliey held that this e(juily i^ in-

(umU'iit (.11 a disseisoi. ih.il i^,

cue who has disseised the riuditful

owner of the land, or widiigfiilly

turned hini out of |(osse-sion. it

had, however, iR'en previou-ly
considered liml a di.st.ei.sur 'wiio

if

s
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been already indicated, however (u), notwithstanding

this liability of rrslni (jnc intsi to be wrongfully deprived

of his interest in the land by the fraudulent dealings

of his trustee, he is considered to be in eciuitv the

owner of the land, tts iu/(iii,.-<t ull i)nsi,„.s houitd In/ l/ir

Inisl, and his beneficial interest is treated as being in

ecjuity an estate in the land (r).

Trusts of property niav be created by act of the (,.,.„» in., ,.f

parties or operation of law. Express trusts are created '''"^'*.

I'itlier by duly conveying the legal interest in the

|)r()|)erty to others on Inisi for the persons desired to

be beiielited, or, without any transfer of the legal

ownership, by the owner declaring that he will hold

the property on trust for them. When a declaration

III trust has been du'y made, eiti'er with or without ;i

roiiveyance of the legal interest, the trust will be

("iforceable in e(piitv, although no consideration [w)

should have be- \ given for its creation (./). IJut a

iiiere vohmtai .ovenant or i)r((Uiise to transfer |)ro- VolmHiuv

l><Tty vo another, made without any declaration ,,f

'"'•"""

trust, and not carried out i)y conveyance of the pro-

|)erty at law, will not be specifically enforcrMJ in

ei|iiity 'ij). Trusts may also i)e implied in certain liii|.li(,|

cases, in which the acts of the j)arties show an inteii-
'"'"'^'

tion to create ,'.. mi. A sale of land is an instance of

this, when the vendor is at once held to be trustee for

til.' iMir( baser (:). But no trust will be implied from
such a voluntary covenant or promise as has just been

W.I
. M'L'.inli'd liy till' (-(1111111(111 law

•(~ K'liiiniii; ail iiiiiiK-iiinlM-rcd
c-iaic III /,, 1111111/1 l)v wi'diii.';

1.(11, -., .-,H(. .-,J(i) „,,. ,„,( |„,||,|,|

I'V 1 llll^l lllClllllllCllI (111 till' iljs.

- 1-.-
; l-'i,i<li'~ ,-;.,. I hiM. .S.-,

:

-' .il-c 1 K(-|). l-!!l li. /•„„/,<
"'• W.l^ II., I ,.|t,.,| III It, .\i,l„l ,|.

I'"lt • rni'Ini. I . and j) js i-i's(K'(-t -

tiill.v Miliiiiiihd lliat I lie 1,111(1.

CUM- MIS dfCldcd lipoM ClldlH-dU,
princiiili-^; ,,(.,' I lie vi.rit(T.'<i.cii;

':-iii IK .")! S,,l. ,1. Ill, I.-,.-,.

».l!.l'.

('() .1/'/.. |i. Is:t.

(() ,*<(•( l.(-wiii nil 'I'l-ii^ts. 10
."(."ill •/.. mil (-(|. ; S. SliT -./.. I.'tli

l!t(i:(, iI() Mnllnll \. II ./..,„

( li. 4!t4.

(V) Lew ill (HI Tiii^ts

litli.>d. ; 71 «'/., lL>llu'd.

c.) U'wiii (111 Tnixt-. 114 •/.,

li'l. (illi ,(l. : US v,y., Mil. [Jill

M. ! W'l-. V. .t- P. 5'a .:,

:.'ii(i ci.

ti

.1,

,
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mentioned {a). Trusts arc said to arise by oi)eration

of law in the following; castas, when tlicy are created by

inii-'iioation of ctjuity without any cxjjression in word

or act of tlio parties' intentio.i (/*)• ^''"< i"^ <" ^''X •

(1) Wlierc an owner conveys away his property at

law, but it cannot be inferred that he intended to dis-

pose of the benelicial interest tlierein : for instance,

where property is conveyed in trust for purposes whicli

fail or do not exhaust the whole estate conveyed (r)
; or

where one makes a gratuitous transfer of ])r()perty at

law, l)ut no intention of gift can be inferred. (2) Where

a purchaser of pro|»erty takes a conveyance of the

legal interest therein in tli.' name of another, and

there is nothini.' to show that he intended the other to

benefit. In these cases tliere is said to be a resulting

trust in favour of the owner or purchaser (</). (IJ) If

a trustee use his position of legal owner to obtain some

valuable interest in property for himself: when h-

will be held in e<piity to be a trustee thereof, ctmstruc-

tively. for those for whose ben-'lit he was entrtisted

with such le^al ownership (c).

In the regulation of trust estates and interests the

Court of Chancery was generally guided by the i)rin-

ciples applicable to estates and interests at law (/),

Thus simi)le trusts created of real or personal property

confer on a'stui qnf tru.st an interest in equity of the

nature of real or personal estate, as the case may bo;

so that ri'slui <i>tc liust of lands in fee simple has an

estate in eipiity transmissible to his heirs but his

iM'.-rest in cliatti'ls held on trust for him will pass

t,, lii> execiitors or administrators (7). Again, trust<

IS lv|. 1 1 : l.i'wm I'll I'ni^ts.

li.i .7.. nth .(!. : 71 -'/•. l-tli '-'I-

(//) I.cwin I'll 'I'lii-t^. '••'> "•

ITl.iithnl.; IJt u..:.'Hi. l:;tliiMl.

(,) H, Wot. I'.MHi. I ( h. S4.

• .;) Si'c l,«-win I'll Trusl*. I -•>

t\:\: ::'. !' ; ;-. ! '-'I I' ''i'
1

2 White \- luilor. 1- C. Ki| S2U,

Si'T, s.Ci s;i,"), Stli <(!.

(<-l Lcttiii (111 Triists, Iti'i '/ .

tithcil. : :»\ -"I: ll'thfil.

(/) 1 Siiiul. I'm-.-. -<i'." i-'S"-

."ilhol).

('/) .1"''. pp !'.t ---; ;''

U'Wiii nil I rusts. M4, \'i.l •"/ .
-•"'-•

(')(><( (iTJ. tilli 'il. ; I"-. I'^l -7-

317, 10.";! I - imi:), r.'th pii.
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iloclarwl in fevour m one and liis 1

the heirs of his .lodv.

it'ir- or of him and Riiuitabl

or of him for lifr, \i

IMIll itiihl

ill r rente
rslatcs in fee

e estates ir f(

aiiaiot;(Mis to th

iiiipli', fee tail, or for life. l"rU(i

iinplc. tail nr

e le;fal e-itates conferred l)v simil:

litn itutions (//). lint it is i

deeiariition of t

lot Mecosarv, in makinji n I. iiiMtatiiiiH

rust, to use I hi ailie techimeal expres-
iiitaliii'

SK )ns as are reipiired to limit estates at law ((). Th
(•.lati'>

us
ef|iutahle estates in fee simple or tail may he conferred
without, the use of the words //c//> or //c//-.v of Ihr bvili/.

if the intention he clear (/,). But where formal and
.oMiplete limitations of the e(|uitahle estate in land are
made hv deed (/). an intention to confer a fee nuist he
vdearly expressed : for. if not. such a limitation to one
sMiiply. without further words, will only ;.rive him a life

estate (/;*), as in the case of a similar jxrant at law («).
So the rule is that, where technical Icifal terms are
employed in a declaration of trust, tliev will he con-
-^tnied in t-ipiity accordin<.' to their technical sense at
law (/>). An exception is. however, made in certain Kxccutory

cases of executorv trusts {/,), svhen the Court will have
"'"**''•

i'l Ant,. |.|). nr,, r,7. (i:t. 117. (itli.-.l. ; uvi. ijtti .(!.

"" O") /^ \\fn\l„n^ SelthlllDlf.
"I '"''• I'-

1">">- IS!»4. I Cli. hill, and .MS,-. tli.Tc
I'.; Mn'p. loiicli. il'iv^tcn'- .it-.l : A', /r.-///. 1!M)4. l>

(
'li T,',-'

•

t'l.). Iiil); I'rc-toii nil lv>tal.-, /,•, rh'irJ,./\ S.lll.miiit. Wx'n'.
'•• *'' '••' :

Havi-i iiri ('(iinc\. j cli. |s|. Iss Is!) l{',-

•inimL'. !tl. !IL>. .-)tli ..,1.
; l,..s>,'in .\f,„uUn„< S,fil.,„,:,t,'\u]-{ >

Mil •|pii>t>, !t.",, (ill, c^' : IJt. IJtIi Ch t;:{(i

<!.: Wiiliaiiis. ir.al l'iu|). I(i.-,.

Kilh ImI.
; W'illiailW nil Sl'ltlc-

ll|i||t~, till. 'I'hc n|ii||in|| nf tlji-c

'll'tlllL'lli<llcll Clilivcvailci-I-. nil

'lll^ |inllit is new cn|ilii||ic..|
:

/,",

Ti,,-iI,,i,n'- Ti.i.h. \<MH. :. Cli
1"^:

; III liir.i:. ,',. :,-,_>. Till ;
/.',

o/.r.
, , S,!lh,„,„l. I!M|-,. I

'

<||
I'll !! Tin,, .I,,,-. S,<ll.,„.:,l,
I'Mii. -1 Cli. IM. |s,s. |S!(: /,',

\'/"- s,iii,,„,„t. i!ti.".. : lu

("^ \"t>. |i. 117.

{") lyt'will nil 'I'lll-t-, !)(i. t;iii

n.l. iL'.-. IJll, ,.|.

(/) Tiiisi^ air -lid tn l.<. Expcufed
' f' :il,il whrii ilii. aiitlinr 111' the and
iMi-t lia> niacin cniiiiili-tn afid i-xcc ilm v
'ilia! Illiiit:itin|i- nl tin- ! initalilr trusts.
'lain ; llifv an- lallcil , j;, iit,,ry

wlinii 111- 111- r\|jrc,-,cMl a vTii.Ti'l

I Itnlilimi nt Ini-t tnl -.iliii- |,i.|-.

II ipi- |ir,>nii-. 1,1 lin civrind ,,ii|Ul. /i'._';,//...N,r.'/,„n,.M'.l|7. I,v .,,i„n f,,,!!,,.,- ,„., ,,, ,„.,,„.
- '-')'

,
, ,

"I'lit. uilliniil nvactlv i|ntii,iiiu'
'" " '•""! '»' dnM-n,l l,v Ulll the l',tal.-i intntldcd in lie rnll-

lnlriist,.,-smfoc ,in trust Ini- mm fnirr<l; asHlmrnit j. in, rind

l'."'i,V„'''"!""'^
f"r<ll<;'- W'"-'!-. that |ir<i|irit,v .sliall Im -nltlrd

'"'"I'-'-t; l.n»,ii nil TiiiM-. :ti, Tni-l-. •J7,t)llicd.'lJ7: iVll'" ..'d.'

IS—

3

n
!' I' '!!»
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I

11

I I

1 '

I

ill

illiiilrv.

K linlaMr
otiili- Im-Im

\t\ implli I

tiori til

|llirill,ls:T

nf lail.l.

ri'i;ar(l to tlie intention of their author in construing;

tfcimical tcrni.s (./). Thus in the case of tnarriagc

aitiil''<, wht'ic an intention to |)roviilc for the children

of the niarriane is inferred, words whicli at law would

confer an estate tail may be construed in ecjuity as

givinj; merely an estate for life, followed by separate

and independent estates tail to the children of the

donee; for the intention woultl be defeated by vesting

an estate tail in one of the parents, who could at once

bar the entail, ami so (le|)rive the children of all

benefit (/). Similar regard to intention is shown in

the construction of implied trusts (.s). Thus an ecpiit-

' able estate in fee simple immediately belongs to every

purchaser of freehohl property the moment he lias

signeil a contract for purchase, ])rovided the vendor

has a good title (/) ; and it is understood that the whole

estate of the vendor is contracted for, unless a smaller

estate is expressly mentioned, the employment of the

word heirs, or of other technical words, not being

essential (") If- therefore, the ))urchaser were to die

intestate the moment after the contract, the eijuitable

estate in fee simple, which he had just acquired, would

descend to his heir at law. s\d)ject. however, since the

],and Transfer Act. iS'.tT (/). to the interest which his

executors or administrator would take therein for the

purpo>e of paying his debts. And the vendor would be

a trustee, until he should have made a conveyance of

the legal estate pursuant to the contract for sale, in the

iirst insianc' for the purchaser's executors or admini-

tratdv. 1ml if the estate were not recpiired for debts or

expenses. tln'M foi' the purchaser's heir. And if tln'

jiunhaser should Inive devised the lands, his devisee

would be eiititle(l in like manner as the heir in va-v ot

(y) l.fWlll nil 'rill>t-. !»7 •.'..

Cth .'il. :
1:.'7 -,.. IJtIi cil.

(() Ix'Wiii on TrusK. (I!) 10,"..

r.tli. e.l. : l-'H n». iL'th rd.

(.) .\ni'. \>. \'Xi.

(/) 1 Wins. V. \ 1'. J04-.-,06, 130, Uti.

-•ml <•-!.

()/) llii'iir V. Ciinprr, - Han'.

1IIS; I Wins. V. .% 1'. 41.L'n(l<Ml,

(r) Stat. t>0 & til Vict. c. (>.">.

Fill I i.. 'liiii. ]i[i. Jil, ."in, 70, ii.'i,

•
I

i

t ;



OK AN KQUITAIiLE KST.aTE IN r.ANI). lit-

hi.-) iutf.it.K y yi). Si) au u;^H'cmriit tor a lease ii»i years

will give tilt; lessee ail estate in ('(juity diiiinu; tlie

term (z). Indeed equity regards the eoiise(|uences of

any act directed in- a legal agrecMieiit or a declaration

of trust as iiiiiiH'fliate ; ff)r this |)ur|)ose what ought to

he done is in eijuity considered as actually accom-

plished ('/). For evaniple, if lands he directed to |)e E(|uii.il,l.'

sold, and the money to ari>e from the >ale Ijt- directeil ^,|',V
,,',''1',,.'"

to he laiil out in the purchase of other land to be P"'"'''""'

settled on certain |)ersons for life or in tail, or in any
other manner, such persons will l)e regarded in ec^uity

i^ already in possession of the estates they are intended

tu have (/;). And in the same manner if money, from

whatever source arising, he directed to be laid out iu

tile purchase of land to be settled in any manner,

equity will reganl the persons on whom the lands are

to be settled as alrea<iy in the possession of their

estates (( ). And in both of the above cases the estates

tail directed to be settled may be baried before thev are

actually given, by a disjiosition. duly enrolled, of the

lauds which are *:y be sold in the one case, or of the

money to be laid out in the other («/). .Many other ex-

amples of equitable or trust estates might be furnished.

At law. the po-^ession of ci'shii ([nr Inisl m occu^ia- ros-( -.i,,ri,,f

tioii of the land wa.^ ineielv that of a tenant at will to""'" '/'"^

trw^t.

he Judicature .\ct>. therelore,

?.

Ins trustees. Beforre

1 1/) I Will--. X . \ 1'. .".(ij .",111..

:.ln .-)+4. Jm(I ,-,I. iM.iin.Tly llic

li^'ir or (li-viscc wiiiiM liiiM- liail

liii' riiilit. ti> iM'cnfon 111 m mjimI \

,

I'l liavc tlif cstatf |ini<l fnr .Hit

"f the ilcct'ciMMJ ]iiii'>'liif.i'i -

|i'T'^nriiilty : Imt ~in(i' tlir |>;i-.-iiil'

-f M.U. t'l .V 41 \i(t. f. .-{4. tin-

i- nil liitiycr tlic mil-.

I.) 11 Hill II V. M -11111/. |,S1I4,

1: l^ 1'.. li4H.

I'') i,(«iii oil 'riii-'^. 7i>7, (itii

('.) Ill <i,i,iii)„r< siiii.ii K"-
( "-. is',».(. ;( ( ii I'M ; III '.nSdt-
III,. I'.tlMi. 1 Ch. l.M).

! ) I Saiiil. l'-i~. ;;ti() {:',j\.

.Mil cil.l :
>( \Viii>. I'cr-. |'i,,|,,

447, 44S. I7lli I'll, .similarly,

where a tni~t i~ ileclareil fur s.i'le
'j',-u-t |,,i-

iif laiiil are! ili\i~iiiii uf I he prn.
^^.,ip_

ieii|~ 111 ^:i\,- ariiiiML'-t several
|iir-iiii~. they at nriie lieeuiiii-

eiititli'il 111 iM|iiitalile intercNl- m
tlie iialiiie 111 |ier^iirial e-lale m
tlilil |. |,|.i!ni. vliaie^ 111 111,.

|illl. l^e rilMllev : ^i"- Wlll^. I'ef-.

I'ln|i. tl'.t. )-'n'. 17th eil.

('') Slat. :i A t Will. I\ . I. 71.
>

. 7". 71. reiilai mil' 7 ( ieu. I\ .

e. J.'i : a;i.| :'l!t \ K) (,e.,. HI.
e. oii.

Is.

^V

I ! Ii
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I'rcr I'lijoy-

m"nt of .
.

-

que triidl.

Kostrictiims

on the use of

lanil in

(•i|iiitv

if he W'slicd to have fhr hciidit of n fin-ntor ii;.'hl

to maintiiiu or rcfovcr iiosscssioii ihiiii is acconh'd to

tenant at will {r), he must have (Jiifcted liis trustee-

to take action for him, ami must liave sued them in

a rourt of e<|ui!y for any hreach of trust in this

respect (J). Hut the elTeet of the Judicature Acts (7)

appears to he that tlie e(piital)le ri<;ht to possession of

land enjoyed hy ccslni (jur Ifii.st shall now be recofini.-ed

and enforced in every hraneli of the Court wliieh now
exercises the jurisiliction of the old Superior Courts,

both of law and eipiitx' [h).

As reiiards free enjovnieiit. an eipiitable tenant in

" fee or in tail has as ample a ri-.dit as the tenant of a

like estate at law (/): but an eipiitable tenant for life

may be restrained from and is liable for conmiittini,'

waste to the same extent as a le;;al tenant for life (/).

Here it may be explained that a tenant in fee simple

at law may in equity be sid)ject to perpetiial restrictions

in the use of his land im]»osed by his own a<,'reement

or that of his predecessors in title for the benefit of tlii'

owners and occupiers of some other land ; for instance.

not to buihl over part of his land, or not to use anv
house thereon as a public-house or hotel. Such an
eipiity may be eid'orced by injunction at suit oi such

owners or (Kcui)icrs aj.'ainst the tenant, his heirs and
assifjns, either of the whole or jiart of his estate, exeepi

only (as in the case of other e(piities (/) ) such assi^'Us

.1/'/./'/'/. IH'.U. -1 if M, (i4S. -,(

.III' " \. II («.(/., (is I,. T. U.i.

(1) Sic Hue. .Miv. 'I"rc>|ia>s

('
'. :i) . Colo nil Kjrc tiiirnt. 1\ I

IVX .'XT : .1-/'. r V. W'hilh',!..

L. H. I i). H. 1.

(/I /''.. it. Il';l.(l.i, \. St„il..

I'T. I'.. I1S4: i:'.<',lhll. .1. ./-,.,,. s.

.!>. -. 7 T. I!. t:{; /*..- >i. A'.'i,/.

V. H<iiil'. S T. It. lis ; Lrwiii en
T111-1-. .Vis. c.i.m;. cifi 1. 1. ; .-.71.

HMM. l-'lh i-.l.

(./I .1"/'. [.. 177.

(h) ll'.i/.A V. /. ,l;l. . J I ( li.

1). !•: h'mii, ., V. I',',i„l. t TiiiM-s

L. li. 4.V; ; l.dirfhir v. l/iiii,r,

41 Ch. D. •24H. '>H4 : Mnrrfi, v.

{') .\i'h. pp. HI. lU.
(/. ) />'//. r \. S, 1,1 >,,/,!. l:( ( h.

!>• 17!t
; l.r«in on Tiii-i.. )m;,

•ith ,-.l. ; 711. iL'tli 1,!. • „„/,
.

l/i .!".'. |. isl : „« .I,.,,,',

M. I!.. /.,t,,l,,„ ,i .^,,„th W.t .!•

III/. I . \.. ';.,;„,„. 211 cii. I). .-,,y,:i ^

l.onl |-Mi,.i. .\I. 1;.. .\,,ll,,„J„i,„

I'ni.i.t III,, I a- Til, r,',. i

I!,ill,r. llHJ. H. I). 7K7 [.jnrn.v

1-. 1., ilj. 788.
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t?

as havft acquired the It-sfal fHtate lu tin- laui] as pui-

clia3t;r-< for vain*; without notirc of tho ifstiiction (;/-).

Fn'i' |)owtT of (li-i|)o>itioii '///«/ / /cov or bv will li.i> l'.,iKr uf

alwavs lii'on iiiciflcnt to a trust estate, as it was to .ni ^,p|'|;|"_||

estate in use before tti" >tatiite (//I. I'.iit this power is R-t«tes.

of course coiiiiiieiisurate with the e-tate of tlie iislm (juc

li'tst. Thus an eij itaMe estate' tail must he li,iire(l in

the same manner as an estate tail at law : that is to say,

Mnee l>:}:i, by deed iluiy enrolled {h) and previously by

sufferinji a common reco\ers (/>). So iislm (pir li>isl

of lands for life only can dis])ose. for his (»wn benefit, of

no t-'reat.T interest than duriii;^ his dwn life. I'ut any

|MTson who is beneticially entitled in possession to an

i'i|uitable e-tate in latid in tail or for life, now has the

jiowers of li'asini;. sale anil other power- i^iven to a

tenant for life bv the .Settled Lan<l Act, 1SS2 (7) ; to

i.'ive etTect to which, he is eni|)owere<i, ecjually with the

teiiatit of a lejial life estate, to convey the settled land

for all the estate, which is the subject of the settle-

ment (/). Trust i-states are now liable to involuntarv

alienation for debt, equally with lej^al estates: as will Alienation

he further explained in treatiiiL' "f creditor-' rii,'hts (,>).
""^ '"

Trusts or equitable est.lte- inav i)e createil and frcatn.ii ami

passed from one person to another, uithout the use <>f
J','",",'..J^|.",,„

1 cii. r.i:', , M,lli,<„n,i V, /,v,„..>,

I'.tU. _' < h. j:{i : i.i.i'Hni, ri„i„i;

I / \. .1//.'.. I'.ll I. .-! K. li.

ClL': I Will-. \ . >V 1'. titl -y.,

I ) -I"''.
I'.

Is;; : \.i\\u\ on
riii-.t>. "iTJ '7,. titli I'll. ; SS!I ly,,

IJtIi .mI.

Ci st.u. :: A 4 Will. W . c, 74,

IW) Sim- T'iH v. Mnrh'I'l. J I'll.

77 1 : It'unU v. < ...//r«^,.;..-. |l ( h.

I). I.'.'i. II C'l. 1). Mic, ; /^^.^ \.

i:-l,,i.i. 11 cii. I). i'7:i : .[.,.!,,.

' rri/ V. ( ':irj:r,lflt,ijn ../ 1)1,11,111,,.

l.".M'h. I). 7.VI ; ,S/ I.-. / \ . .\hlrl,„.

14 A|>p. Cii-. 1l': .I/.(. /.. • ... \.

' h.hl'f. r.\ CIl. I I. L'li.-) ; /.',„/,/•,

V. ii','"i',',,L I'MMi, 1; rh. :{ss

;

f"'!«'.>/ V. It'irL.r. l!Mi;{. Z C|,. .,. 1, 1.-,. Kp.

.".:!;•: h'Ah't,,,. \. H'n.-h'r. I!«i.s. i /. j Criii-i' c.n I!it.,\ ,m i, .. :;7 I ;

- Ml, :i7tl. iiii."i ; (I. I,'- \. U-Aiii on Tiii-t-. .")7:i 7., liili

/.'r/M,-,,. l'.(|!t. L'Ch. :U4 : Ihrf.,,,] ,•,!.; si)ii .y.. |_'t!i .
I : .iu/..

li'dlurd V. TiikI'I' "I lint,-), \,\,. <)U liij.

.1/ /->UH.. J .My. ,V K. .').>!': .s.( 7, /- 171 st„t. 4.". A 4»i \ut. I.. Us.
-

' •//i/fr. L'sih. It. lo:! : Ki>,,i>,l -. -2 i:>. In 'i)). .".s ; ./'». [.p.

\. .'^immoiid-. IWtti. 1' CIl. JH4 : IJ.'. - l:U.

/.V|-i V. Iii--l:-r<liiff. l!MI!t. J Cli. i :
-,,.,_.,,; „ ',,,,, |;il,

:iii.5; .Sol)fy V. Sain.il,H}y, 1U13, (-j /':.-/. I't. I . < ).'\i.

I (

f Mi
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any |(.(iti(tilar (ririiMuiy i>r lurni of whpIs {/). I'.ut. I*

Siiiiird writ.
(Ii,. Statute nf Fnill<l>

irm r(>(|uirr(l

for a

") it i^ ciiaclfd (.. I that

«rrc. action shall i)c luniii^ht ii|mi|i jii\ atirrcrinrii riiaij '• iipiih

li-raticii
•'""*'•'''''•"•" •'! inaitiai,'!'. or ii|>on aiiv (uiitiai I orconMilcrathui

nf

and -a\'

ul luid.

iirriajrc of lain!-, triKiiiciit >. or liciolitannhl -. or Mti\ iiiti|.-,t

Of (orx'ct'ninix thcni. uiili-s the a^'rciMiicrit ii|m.ii wliich

such action shall lie litoii^'lit, or some iiii'iiioian>iiiiii "i

note tlicn'of. shall li.' in writiiiL'. an<l ^i<_'n<'l Kv ihi

party to Ix- cliariicd thcicuith. oi

tlicrcunto liv him lawfnliv authori-id. I

some Otllcr' llC'^Ol;

t i- aN
F., ,1^-rliia- (.uactcii ('/). that all declarations or creations of i

,1. or confidences of anv lands, teiieinent-. or heredittr i>t-

rn-t-

tru-t r-l.l!e-

iniehi-

shall l»e manifested and proved liy >ome uritinL'. siLiiied

l)y the jiarty who is l)y law enahled to declaie -ik h

trust-, or hy his last will in writinj.' , and further (.).

that all iirants ami assijinmi'nts of anv trust or conlh

(lence shall likewise he in writing'. siL'tied l>v the partv

granting; or assii.'nin.Lr the same, or l)v !iis last will.

Trusts arising or resulting from any conveyance of larid-

or tenements, by implication or construction of law. mid

trusts transferred or extini;uislied |,v an act or ojjera-

tion of law. are exempted fiom this statute (/]. |,| the

is usual, ill practiie. t..transfer of eipiitable estates it

adopt convevances apjjlicalile to the IfM' e-tate I

th

dul\- *iu!i(

lit

I- IS never nece->aiv (/ ). If writing is ii-ed.

Ill order to satisfv the Statute of Fraiid-

aiid the intention to transfer is clear, anv woi

answer the ])urpose (r).

(I - w I

I.

- i

I') 1 s.iii.l. r-.-..•!!."..:;

I

;U4. .ill .-.1.1
:

A:> -/.. lith r.i.

w III I. II Trii-i-

.:! -./., l.'th c.l.

1"4.
n- i;<:'

-'!- ( ,u. II.

"• t. 4 : Su.-. \ . A p. Ill
Wii.-. \ . A I'. :! -,.. Ji .1

I S.iinl. (
"ill I'l. 1

; 1.1 v\ 111 "li Tl ll-t -

til I 'I. .
S|Mi. iL'lii , .1.

• Sl.,,,,|.. ,,,, ,,|.

ill'- '111' lit', ' V >•

-.ll' . .it I'.l P.. ,..

(• lUll.ll'll- 1,1. p. |)

. -t,lt. ^. ;1ihI 1' (I,. IT-, l-l.

of trust. I'r.'p. '.'

I' ' .\.!l 1 II ml'
• ir .( -t,,iii;, * ,iut V ,.i -i\|,. i|.

' / \. II "•'/. «l,:. tl ii.,iy' (.' 'I.n..|.-I l\ ...

"
: /"/• \ /'- . l:: .i.||,.->iM- ~Min|,. uiu. I. 1- 1- I-.

/'
' '-. I'll.-!. ',11. "11"! l.\ i|„ |.,i-' II In »l'.i-.

1 111' i.ii 1 III' 1,1 1- tir-I I \i 111! 'i

'
•

-'
'

\iH.-. i'li-. llii: ,111 .i.'iii rill III !• I ihr-.i'n I'

"!''' aii\ I '|ii!!,i I'll 1 .1,1 1
1-

1 r mil II I 11.
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I'liii'T tlif I-aii>l Tninsfcr Act. If'.tT (-/). ciiiiitalil'- D' it., li

iji: :• It^.

Ini-i I - ;,i!i

(•^rat':i in f'-'- >iiii|ili- i|''Voi\-<'. ciiuallv with ]'-<s,i\ > -t.it'

tn tin- cx-'ciifDr- or a'ltiiitii-tr.itur of thr ijfcca.-i'd <•<•>/. /j

y./,- fi'l.-f in th.. t;|-t lli-tallii' (< ; tlic !l.-il' C'l t|l-\i-ci.

n.^vrtli'']''" .'•'aiiiiii'.' hi- l)i'nfh"ial tit|- -uhjiMt u> tin-

.•\.-ciitnt-' ((I a«liiiitii-f rator'- iiitiTf-t ami t<i tlnic i.ii'Arr

111 -.i\i- f.ii |ia\iiiiiit 'if 'Icljf, (i|- ti'~taiiii-ntar\' or ailiiiitii--

tr.itiori •xpfii-''-. With r>"_'.ini tn thf hfir's iiit'Tf-t.

fill- (li-ci-nt (if an ' jiiitaiih' f.'i' llpiili ill!. -t.ir\' fcilli.'A ..
| ,, ,, ,,,,,

th'' saini' coiir-.' a- ih.it of thr I.-.m! f.'.. ;/'"). anil.'''"''"'' '

th'T«'f'iri-. in th^- ia»- of <.'a\''lkiii<l aiwl lM,r(,n._fh KiiL'h-h

laii'l- f'/i. tru-t> atlVitniL' th<'ni \m!I ih-"« nd aciuiiliiiL' u,

th'- 'li'-I'Ml'libl'' (jIl.lHtV l)f till' l.'IlUlf (/(). F"Mli.T!\-. an r .ini. llv . I

.'[uit.ihh' .'.-tat'' in ff- (li'l not t-cheat to tl;.- I"iii ii|'"!,''
'" " '' '

f.iihin; of fi'-ii- of th'- tt'.-;i,ii tjii, iiii>i ii) : '\(,\ ,i tru-t i^

,;. iii'-i'- ci'-atur'' of i-(jiiity, and not a >iii)j.-<-t uf t'liui'-.

In -mh ,1 i-.i-<-. tlitT'-forc, th(.- tiii-t<-f hd'l ih'- hiinl-

'li-'hai-v't-'l from till' trust whuh had so fail'-'] ; aii'l

ii'-i-onlitmlv ha'! a ri;:ht to njceiM- th',- n-nts an'l protit-

without bein!.' called to account by any one. In other

a:i-,- |.pii"'rt\ wti i' -..ia . |- !- !.- u ..n v..|i:ii.ir .n\.-\ iir ' - l.\

. ill r.-.-. I I'll- IMtli III'' -l!!l. /./ lir I
' ,l|.-.- '. , i'lj'l.

, 71.
"'" ' ." lut .. ,1- if ii «.i- ,1 ', . >i . ., . . ^. .. ,1

I
• :,^\

' 'ii'i
. ..ii\ .

, 111. I- ..ii -,i|. .f .".;, \ .: :i'i. 1. 7. s jj. .V.I.
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Uwof words, the lands were thenceforth his own (j). l;ii-

n!l!^H to"* ^fom *"'-J a^t*"" ^^^ |>as«iii>,' of the Intestates' Kstat<>

triiHt cHtate*. Act, lH8t (A), where a person dies without an heir inul

intestate (/) in respect of any real estate eonsistinfi '.f

any equitable estate or interest in any (oiponal nr

incorporeal hereditament, the law of tsclifat shall appl

in the same manner as if such e ^'ate ur ' teiot were a

TriMson. legal estate in corporeal here(litament> ^di). Mefoir

the abolition of forfeiture for treason, it was the Ix ttcr

opinion that, in the event of high treason being n.m

mitted by the n'slui tfin' trust of an estate in fo

simple, his equitable estate wou'd be forfeited to the

Crown (/().

L)pS(M'Ilt of

o.st«ti' of

trust re.

Trustees, as we have m ''n («). ai- invariably niadf

joint tenants. So that, if there are more trustees than

one, upon the death of one of them the estate in aiiv

land subjeet to the truNt vests at oiKf in tiie -^iirviviiiu

trustees or trustee. Formerly, upon the deatii of a

sole or sole surviving trustee of lands, the legal estate

therein passed to his devisee or heir at law, according

as he had or had not devised the same by his will, in

each cas<> subject to the trust (/*). iiut now, by the

Conveyancing Act, 18H1, on the death after the year

IHHI of a sole trustee of any freehold estate or interr>t

of inheritance in any hereditaments, the same shiill.

notwithstanding any testamentary disposition, dt volvc

to and become vested in his personal representatisi^. in

(;) l-Hr,iiii.< V. \\'h<(il<. 1 Will.

151. \1.\. \ I'Mi-ii. 177 ; Tnijhir v.

Ilniiqnrth. 14 Sim. 8; Danill v.

Sni- Hi,,,(«..:\ l»c(i. \ S. :!<I4
;

Bcale V. Si/ni'iiifU, lH Hcav. 4IMi

;

(liiltiird V.' Ihiirkiut, T, Cli. D.

208.

(I) Stat. 47 \ 4H Vict. c. 71.

8. 4: |)a.'<-<il 14tli .August. ISS4.

(/) Si'cspot.- : l{< Wood. 18'.)(),

•J ( h. ;")!»•).

(m) Sec iinti , \\\>. 4'.l. 00.

(n) 1 Hale, 1*. ('. 249; ante.

pp. 50. 57.

(o) Aiiif, p. H.")

(p) See VViUF. Con v. Slat. 171.

On the death cf i l>aii> tiii-t,c

intestate betwiin iin 7lli .\i: .

1874, and tin- :!l.-l Dii,, i--l.

any hcroditaiiH'iil nl «liui !<

was seised in fi'i- Minplc m--IiiI

in his li'(.'«l iicixiiiiiil ri|irr-iiit.i-

live; Mat. :!S A .(!• \ > t. r. n7.

H. 4S, rt'piitt'iM^ W t
.'\ -t"^ '* it r.

c. 78, s. :>.
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like manner as if thv same \v»'rn u chattel real {7). Iti«»i'i"' "f

1111 II • e t
heirs of

was never precisely ut'cided, whether, m case of the tiuit.c.

fiiilnre of heirs of the trustee of an estate in fee simple,

the lord takinj; the Innd W escheat (r) was hound by

tlic trust : for he did not succeed to tlie trustees' estat<',

hut claimed \tv title jianimount (>). ]?ut, sinf^e 1831,

hoth the lord's rijjht of escheat and the Crown's ri<^ht of

forfeiiure have Ix-en taken away by statute in the case

of the failure of heirs or corruption of the blocxl of u

trustee of lands ; except so far as lie himself mii.'ht have

anv beneficial interest in such lands (/).

When lands are vested in trustees, it is obvious that ApiH.intiiiini

it uuiy become desirable to appoint new trustees in the
tm's,,",.,

place of any. who iiuiy die, leave the country or become

incapable of acting in the trust, or in other events.

Formerly this could only be done with the concurrence

(if all the ce.stoi ipir IrvsLs being suijuri>i, or under tlu'

authorit} of the Court of Chancery {//), or by virtue of

an express power to appoint new trustees contained in

17) Stat. 44 & 4.") Vi(:t. r. 41,
». lie. nu'iiiliMl ,'is to copvholdH
l>v «iiii. .">7 A "iS Vict. c. 411. s. 8S.

ri |phl(illy .'.o \ .'.1 Vlil. c. 7;t,

>. I'l; HIV Wnw. CoMV. Stat..

17(1 I7ti; Hr I'llliuq s Tlll^ls.
:'(. Cli. I). r.i>: l{, I'liihfs
Tr;<h, |H!I4. 1 Ch. 707. 7.M. 111.

(r) Antr, y\k 4"), .W.

(•<) Sec 1^'wiri oil Tnisls,
Iiitidil II. I."). .'Id. tlth e.i. ; (»,

U. L'77. ll'tl. rcl,

(/) Slat. 4 A ."> Will. IV. c. !•:{.

reidaciil \>\ \.\ ,V 14 \ict. c. (HI.

»'. I"i. t(i. I7..llli| \\t>\\ li\ . id ,V .")7

\'iri. I-. .">:(. ^. 1\\.

{>!) New Inisti Miii.'lil iilwav- Ite a|.jiniiitiM| li\ thr ( oiiit of.Aoiioii
(hail. (TV. imder its ceneial jurisdiction in <'\ci iitc tni-l-. ii|ioii tlic of mnv
institution of a sinl for llmt imr|iosc : lluiniiil \. Hhnrl, .^, I Keen, truster
"pSI ; Ciii-eiilri/ V. Ciirriiirii. ili. 7.">S ; 1)1,11 ni v. Iliiinl. L. H. (i K(|. flic ( oini
"iSd; anil sec l{< \V liiilit^nii. I'.tllS. I Cli. 7s!t. a- to tlic L'ciicial jiin-
'liiliiili of tlic Court to remove trustees who act iiiiprn|ii>rlv. Tlic
'rni^tcc .\its. I8.")(>and IS,">L'. ciiipowcred lliat ( '..iirt to iiiakc'aii order
a|i|iniiii:.:i new trustees. ii|ion pililmti ; stal.-. l:i ,V 14 \ir(. c, d(l.

> -i- ; it 1(> Viil. c. .">.">. s. it. now ir|)laced liy ."iCi A ."i7 \ict. c. :,.\.

s. J.'i
. Old lliis jiirisiliilioii may now he e\ci iscd liy a juiIl'c in

,li,tiiil,- ;, .111 s,i„im<.iis . |{. S. (', .liiiie. ISSlt, (Irder l,V. rule i:! a ;

\^ N., J'.ltli liinc. IHS!». Tlie ('..iirl may a|i|ioiiil a new trustee iii

llicllt

ll\

til. |>1mc of a trustee coiivictt ! of Iclonv or adjiidv'id liatiLrupt ;

stit, ; ,v .")7 N'iet. e. .'i.'J, s. i:,. icplaciiiL' l"> \ Id \icl. c. .'i.'i, s. «)
;

4'i \ (7 \iii c. 52. s. 147. Since iHdO. trustees apjioiiitcd l.y llic

' mi iiaveiia liiesiunc powers m a ii respects as t he ori!.'iiial trii^lecs ;

slat, ."id A- ri7 Viet. c. .")3. .s. ;I7, rejilacin!; 44 A 4.") Vict. e. 41, s. ,VA ;

I'i &. li Vict. e. 145, H. 27 ; W'ms. Conv. Slat., IHI.

',?
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till' in.struiiKiil, by v\liii!i tlif Uii.Nl vsa» i rt-atcil (j }. \.

trurttH wiTo gfn<Tiilly iristiliitt'd for tin- bfiidit of inarriiil

women and thiltln'ii. who, uh wo wliall •^tc (//), wen nui

sni juris, it was the |>ra(ti(f, until the year iMiio. |(,

insert hucIi an ('xpn'^s power in every welldrawii ilml

or will creating a truNt (:). In iMtiO an Act was |)a-~r.|

fiivinn a statutory power to ap|)oiiit new trustees, wlm |i,

however, was appliealile only in ease of iiistruiiieni^

executed after the Act (</). Hut the Conveyaiu in;; Ai t,

1H81 ('.), substituted provisions for the appointnniit

of now trustees anplicable to t'-'ists creatid either befniv

or after its coniniencenient ; and these provisions win

re-onucted in the Trustee Act, l^\y.\ (<). Iniiei tin-

Act, where a trustee is dead, or remains out ol ihr

I'nited Kingdom for more than twelve nmntli-. m
desires to be discharjieil from the trusts or |mami-

reposed in or conferred on him. or refuses or i- unlit u<

act therein, or is incapable of acting therein, then the

pfrsoi\ or perso!is nominated for this purpose (</) by thr

instrunu'Ut, if any, creating the trust, or if tlieie i- ii"

such person, or no such person able and wilhng to ait,

then tlie surviving or continuing trustees or trustee {'

)

for the tin\e being, or the personal representative^ of tin-

last surviving or contimiing trustee, may, by wriiini:.

appoint a new trustee or new trustees. K\eiv mw
tru.stee so appointed is ut once invested with the saim

powers as an original trustee (/). On an appointment

(/) See l,.<^»iii iJii 'I'Tusts, ."i.'tl

«/., ti'.tn «/.. lHh eel. ; Ht):t -./.,

lost; .«/., llJlli vd.

{>/) I'o'l. Cli .\-ii

(:) Oavid-ion. I'nc. <'iiii\. vol,

ill..
i>|(.

2J8. 7-'l, :inl cil. ;

Willmms. K«al I'Tny.. ITli. Ktlli

cl.

(d) .Stat. S.i .I- 1'4 \nl. .. H."..

s.s. 27, 34 ;
jiasM'd JSlh Aui:.,

mat.
{r.) S:;it. ii ov n \;^:. ,. il.

:ii.

{!) Stat. 5() \ ."(7 \ ict. i;i.

^. 10. 'I'lie-e |irij\ i^iiiii^ iii.i\ li

I'vi'lmli'il iir vani'il liy tlir li nn-

iif the iMvtrunieiit (rialinj.' iljr

trust : sre subs. .">.

(»/) ."^i-e /^ 117-.-/./- .l- /'.

ll'K/nnr. 1S!MJ. I (II. :t|."i ; /;.

\/,/„/ - s.ttl.,,,,nh. I'tln. I
I i

3."iS.

{i
) iMrlllillllj; a rcfll-llli.' I'l I'

tiriim trustee, if willlll;; tu .irl

in a|i|«iiiitiML' a ihh- (nie : -. In.

-nil ...
i
ij.

(J) Sect. 10, Mil,.- (;(,.

I

*!
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frif-f'''', 'lif iiiiriilicr nf tin^til ;i iii'w frif-'''!', till' iiiiniiHT III tiii^tiT>t may \h'

iiK riMMil. It is nut <it)litr.itiiry to ii|i|ioiiit iim-o than

Dill' iii-w trii>ti'i'. wliiTi' iitiU' our trii>.tt'f was orij^iriallv

,i|i|)iiiiiti'ii. Ill to 111! up till' oiiiiiiial tuiinliiT of trustt'cs.

will If iiiiiti' than two tni^tfcs uiti- oiii/inallv appointrd ;

liiit III ihi- l.itlfi' la^i'. thi'ii' niti-t !)• at h'a-*t two iru-tijcs

f(i |iiiforni fhf tni.>ii («/).

Fornu'riv a oitmiii coiiIiI onlv ri'tin- and he ItrtmiTinit

iliMhirufil from a trii^t one, acci-ptcil (I) with the

coliciirri'lici' of all I he nslm (,"/ husls iH'ini' >"'

I'ln.i: (J; uniifi' tin- authority of tin- Court of

( li.tiii iTV (//) ; or ('V) liy thf appointmi'nf nnilt-r an

,.\j)ri--; or ^tatiilorv powir of ,i nt'U trustee iu hi-i

lilui'(')- •'•"' ""\^- '•>' ''i'' Trustee Alt. lH<fl(/),

riplai iiii^ a provision of the ( onvevaneimj Act. ISHI /,'.

ulirli' lliele are iiimr. lliiiii hii, trustees, a tlllstee ma i

i.tiiv ami lie (lis( riiiri^'eil from the trust, without any

niu ttii>tees lieihi^ app'iiiiteil ill his place, upon his

ilirl,iiiii!Z liv ijeeil hi-, desire to lie (lischar^ied. and his

ni trustees, and such other person, if any, as ni.iy lie

i-iiipdweied to appoint trustees, cdiivi-ntint; h: den!

til ills diM'tiarjie.

if III

The mere ap|)ointment of a new trustee lioes i.ot ^i-^'i' -; I'l^i

;.'ivr him the le^'al e-tate in *he lands suhjiM ^ to the
J|,',\^'

,[,;\|,
'.''.,

tiu-t ; and it was formeily necessarv for tl' person-i.

wliu \M're trustees when tile aopoilltm, lit WliS ni.ide.

'i xrciite a convevaiice 111 tl'i'ir estate ii, ativ laiitl

-iiliiii! to the trust to the new trii-lee and the '•on-

, ,

>,
. 1. III. ,,ili-. I J>. * .\ti -y, <;• I: ri'.

:
sii;i -'/.. I.'l il <i

.
• st:i ,Tip- • .n

'['("'iir .mill '.f .1 in'u tru-lri- i~ i i) M:il. .'iti A .">'," *iit. r. ."ill. a|i|iiii,ii ini'iil

ilii.i'l \i!lli ,1 -1,111111 .jiiU "I ^. I I . I lie 1
i^' \ i-i.ii,- '

( w hirli I'liiy nf iii-w

i'l
. -lit. ."i» A .'."> X'lil. I-. '.^'K I'l- 1 .li|.|--.| .1 ,aiii-il \,v ijie Mil II e.

1. A l-t -iji.'iliilc. rr|ilaiiitL.' tioe 'if ;lir Mi^tniiiieTit rrriitiiiL'

11 A :il \ 1. I. !. 1(7. «iiic(l)ile. till- tni-t : -!( -I.'- ^. :i

,<- ^,... !;,. I i,.i,,,,,.r >'."/. n\) si;ii I) .1. !", \!..!. ._- !!.

I".''. I'.iiij. ! (II. ci)!'. . ;i.'.

i'l S. I l.ruill fll 'I'l 11^1-. .'.'M

f F' *;

4.t
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ri ii{i|iiiiri(

rmiil iif lu-w

inuiug trustees (/). In *lett;t3 of appointment of a new

trustee and of discharge of a retiring trustee exwutcd

after the year 1H81, the estate in any land subject !(<

the trust may be vested in the future trustees siniplv

by a dechirution to that eiTect made by the proper

persons witlioiit any c'onv(!yance. For, In' the Trustee

Act, \H\y.\ (ill), re|)hi(ing a |)rovisi()n of the Conveyaneinjr

Art, ISHI {/'), where a deed by which a new tru.stef

is a|)p()int('d contains a dechiration hi/ lite i/tpoinlur to

the etyect that anv estate or interest in anv hmd sul)ject

to the trust shall vest in the persons who bv viitiie of

the deed heconie and are the trustees for perfonniiii;

the trust, that declaration shall, without any convev-

iiiice. operate to vest that estate or interest in those

persons as joint tenants and for the purposes of tlie

trust. Anil where a deed, bv which a retiring trustee

is dischargeil under the same Act, contains a similar

declaration /<// ihr iitniiiif iiiiil, cotiliiiiiiiH/ Irnslnw, miil

hif llir itilii-r /Hrsiiii. ij mil/, riiifhuvrri'd to n/i/xiiiil liiisln.\

that declaration shall, without any convevance, operate

to vest in the contiiming trusU'es alone as joint tenant>.

and for the purposes of the trust, the estate and interest

to wiiich the declaration relates {<>].

{!) Si'c \\ 'iiiiiiiiiiH V. .V(iH(/v<, s. ;ti.

It Siiri. ii.12. It n|i|Mar-. Iiow- ((;) 'rii(->(' |iriiVi,-.inii> iln ii..|

ever, Ihiit n\\ tin- liiii' a|iiMii!il CNtcnil tn any Ii'l'hI cilati' ,<

nirlil iif a iiiw tru^itic, llir riiilit iiiton it in rii|iyhiil(l or I'li- luin.irv

111 nrcivc iuiy Ini-t iiinpcity, laiiil, nr to liind lonvcy.il li\ wa\
which i-i iiiil-lainliML' in ihi- of iiiiirti;iii.'r for ictiiriiiL' niMiii\

hiiiiU of >tn.n!.'ii-, anil the siibjrit to the trii.^t; ,tat. "ai

IHiHiT In i.'iM' a L'liiiil illTharL'i- \ " X'lrt. r, ."i.'l, s. IJ. Mih s, i.!.

thiTilur. \r»t-. withiiiit an\ 'A cnlivryanrc nf |i|ii|»'it v iiiaih'

liiltliri a--manri . in iiini. iithii fnr rlTi-it nalini; I hi' a|i|iiMnt im n!

aldiir "I i.Mn:l\ with anv r"n- nl it ni-w tni^ti-e nr tin- nlm
tiniiitiL' liii-li'i-: -I" A"''/. \. riii-nt of ;i Iru^lfr i> rliaim-il Willi

.1/. '/i/H ,'/. II Hi ,n . »7I: III/. a Nlain|i iliitv ill |ll>. ; -ii- -tat

.l.a'l \. i,h,l,. JS Ui,i\. o.-lT ; .-,t \ .'i.'i Virt. c. :l!t. ^. (iJ. n-

Liwin oil 'riii-l-. ."iltn, .'illT. ti'h |i|ai-inL' :t;i ,V HI \irl. c. !t7. -. 7s
;

imI. ; ;t |)a\
, I'm- Conv Jlo ti, ll<lll,l,ll \. ri,;„,„,-.,i,i„, , , .,/ /„.

:!i.li.|. ; '111/., p. -Jdl atnl n. (/). /ni'i.' /o n im. . Il K\. I). 4<) ; -tat^.

(Ill) Stat ."ili ,V :i7 \ III. I . ."i;i. 2 KlU \ll.i- 7, ^.!t; In IMu,
». 1-. \ I I 1 .

S. V 71 (li) ;
,/„/, . |, Jll',.

(iij St.it. II A l."i \ H t. r. II, II, |./|.

1

1
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Tl is not always possible to obtain the concurrence Vesting

of the person on<itled to the legal estate in land subject
'""''"'*'

to a trust, when it is wished to vest the estate in new
trustees. Provision has, therefore, been made by
statute {/>). that in certain easi-s an order of Court iiiav

he iiiadf vestiiifi any hiiuis .•iubjcct to a trust in such

])ersons and for such estate as shall be diifcted. Such

an order may be obtained if the person seised or

possessed of lands on trust be a lunatic, or an infant, or

out of the jurisdiction or not to be found, or refuse to

coiivey. and in one or two other cases ; and the order

lias the etTect of a conveyance (</). It iTUist now be

made ill the Chancery Division (i). A similar order

ina\ be maiie. vestin<f lands in the future trustees,

(111 or after an appointment of new trustees bv the

Court (s). Since l.st)5, the County Courts have had C<>unty

tilt' juiisdiclion of the (.'ourt of Chancery t(( enforce the '"" "'

t'M-cution of tru-ts and under the Trustee Acts, in cases

I oncerninn trust property to the valij of t:")(K> (/).

The Judicial Trustees Act. IH'.x; {u), empowers the-lndi'ml

Ciiiirt (/), o.; the application r)f a person creating ,jr

'^'^""''"'

inti'uding to create a trust or of a trustee or beneficiu-y,

u> appoint a judicial trustee of the trust {who is to be

y) Still-. .">;t Vict. ..>, s. l:).") ; i,f |.;iiiia-liT (ir Duiliiitii. I>v
:.il ,V ."i7 \ict. 1-. ."ill. -. L'li. ic- Mil- CliiitiiiTV I'mirt-i i>l tli..,^c

lln IIIL' I.". .V I I \ I. t. r, 11(1; \ :, \ MIllH-,: st',lt. f.!! ,\- .->7 \„.t.
Ill \ 1.1, '. ."l."), VtllKJl ICI)!!!!!'.! II ,.. .).(. .. Iti

I'
•

i\. .V I Will. |\. c. (id, ,.| ,siai. .-iti \ ."i7 \i<t. c. :.:t,

I 1 .) Will. l\'. .•. i':i. .'iikI 1 .V L> ,. .Hi; „iii,. |,. i>(i;t. ti. (Ml.
^1' ' ''' ('> Stills, .^(i ,V .-.7 Vict. f. ,-.;t.

" "" -•''- "«•'* \ Ml ,. .-,, .. .|(i; .-,1 A- .-.J \ lit. c. 4:t, s. ti7,

- l:i.'ii.t.; Ms .-,7 \i,t. (, .-i.'!. rc|ilacmi; Js ,V I'lt Vicl. c. !l!l.

:-' 'l'li:- "I'lii 1- cli.ii-ciililc ,. I : :tii ,v .'tl \iit.c. I IJ. >. !l.

'

>ul!i -i.u,i|, ,liil\ ii- ;i c.riM.y ( ,, \ Stiit, ,",!» ,V IMI Vict. c. A.',.

'"'
.
'"' .p. :.'iHi. II. lilt s. I. wliiili liunc into (im'raticn

•\ I ' |i- 177. Sci -t.il. ,,11 till- Ut .Mav, 1^117.

.
'. .'(., ,,. \ . c. Id, «. I.ainciiiliiii.'

( , ) 'ri,:,! m.'tl,.' Ii; -li Ciiiiit. II

•''•
\ i, 1 c ."i. ,. |:|,", (Hindi, in the I'al.itiiic Ciniit iiv ii>-|ii'ct.s trusts

I
' "I a lunatic trustee, u'avc «ii|iiii its jiirisilicliini, i,r any

"1, . iMiHcis ti. the .liiilL'e 111 ci.iiiity ( .Mil jiidifc t., wliiiin tli'c
I"""'.'. Ill I.HiH/rinlr. liHIl, I jiirisil'ictMii mav in- iis.siifncil

;

' I' > Hilt i-Mcli iir-leps Tll.'lV lie ,-i ' J.

'! 'i' i- 1" '.aids 111 tlic cniiilic.

I .

.-.i'
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>>V CoUI'dKKAI. lli;Hi:|i|TAMKMN.

siil)jt'(t tn flic ((intiiil iitvl sii|irr\ isiiiti (»f the riiiirt u-

iUi oII'kit llicr.'nf. ;m<l iii:iy !)<• ri'iiuinn'Mti-(||, citlur

jnintlv uitli :iiiv ntliiT pel'HI or a s ilr frii>ti'.-. mill, il

siiHicirtil cuii-M' i- ^liowii. ill till' |i!,iii' <il' all or aii\- o|

till- ixi^tillj^ trusters.

TIk' I'lihlic Tru-tic \(f. I'Mm; (y). i<taKli-li.M| il,,

oilier of |iuli!i( 'ni<tfi' (- ), Tlic |)iit)li< tiu-ri'i. tu-.tv

act a:-, an onlinarv fnistrc citluT alone or jointlv v.itli

any private tiU'trf or trustftw. anil wlifn >o jiciinv'

lias tlif saiiH- iioutM'S. iliitif-. aii'l lialiilitics as a pii\atr

tnisiiT (II). And In' n av li" a])poiiit((i to \h- an oriiiiial

or a U'\- oi- a!i aiMitiunal tni-trc. iinlr>s the iii-tni-

innit iTiMtiiiL; tin' tm-i contain- a ilii<'( tion lo thr

contiary ; in wliuh cas... lio\\c\

1. appoiriti-il tiu-tc i\- olctr!- (

T. hi' MiaV n<'\rlll|rli'--

if fill' Court (/.). All.]

i-iiri'iii.Mt will • !• t Ih' pi ililii' irusti'.' has 1las Imtii alilio intcil

of trusti'i

W lic-li' pi

a 'ni-!i

Ml

,i|.[...in!. .1.

of an\' trust, a ro-tru>tr.' iiia\' rrtirr fi-om tln' t

ii'iih " till' :ilio\c-nii'iitioni'i| pro\i-iiiMs of t:

niM

If 1 ! U-t.r

not iiiiiii-\it, ;-'.t:'i (. ). notwitli-tatiilinL' 'liat tli^n' an

tli.iii two tni-ti'i's. ami without tln' <ipn-i'tits rriiiiiird

iv thii-i' proNi-idiis (- (./). T
1'

H' pulilir liu-ti'i' iiiav .il

appi'Mit^'ii to |..' ( ii-toili:in trusti-i- cf an\' tiu-t

^',. I-' 1 .!. . I'

Kiu \ll

I" I.O

uri' .\^ li 1 I •I ).K lulM I . I..

•11 III-'.IM'III . ••! ,lll\ 1 I ll^t ,-\,
I |.

• > ! I 11 'iL-i..n- ..! 1 il 11 t.i I.!.-

l'..i.i; 1 1 i-li. l:,ll. . I'll. 1 ' III' trii-l- •^! in ih-i I

,

W N. Il \!•i^ I'll.: . ,1 I

'><> •. I'llJ \\ \ I hi,

i\ I.

il. - :i. I. il.li. I,

I I
i

I.ai.il.lii trii-ii

I'.'l.', \... i; I I

-. -.. ,„i „ I.

I'lll. I '.I I ,

/•

!i|-'.
I

I :, Mil. I'.

t li\ Oil-', M ' I M.I ; :i. ! .li . .
1 ,1 li^i1 1,1,1.:

1. .|.. ,! !• lil->i •. .lit|,.-'l,.-ii

tit .1 .111 111, ; t|.,

IIIV lill-llli --

lut li-o-i -I l,\ t !
• 1 ',

Art '.- .1 .... .1 ,1

.1 :• • i , I ' 1 r ;' _•. i

lu>Iii
•

t i.'

,
!•; .-,, o •ii-ii .-f

\ I

I
! V\ 1,1 II nil lii'itl.ii- .1 11

iiii'!-' ti,,. ii,,i • , |„. ,,.,j,i. ,
I („.,

Hi-' i'l il I /,'. 1/ :,,„, l;i|i.. - I i

•1 !i,.



oy AN KV''I lAIM.K E-TAIE IN I. \Mi :'0:

when thf tni-t ]ii.,|,riiv is to be tr.iu.^fcrird 1(1

hitn a- if lif \si r'' -ol trii-<r»'t', hilt the in;i

.f

t]:\<'v

I'- 1 \cr(i~i' ot ;inv liiiUiT i>V

i!-' ri-tion ••\«Tci-,ilil<- l)v th'- ini-t.'i'- ini<

u;j! i>-iji,iiri \i--t.-i| in tj|,- ,.il|,.| tni-tc

ihll'- tlll~t

i-t.-.' ( / ).

'• lll.l\ .!

liT till' tni-t

c- !-). 'I'll'-

l-'i i'l' a|i[iiriiit>M| \n 111' a juilicia!

I' |i iiialli- Im .i.i'i t(,,,; tlii.ii._')i till. Jiniicitiiif Art-'

j.:.,- iil>'i li'i till- liii'it I'' Mi/iiitiiin aini ihtiiKi-iiiii.t (if

-i li'ahl" IlLlhl- iii tlM- ( Miii;~ fli,-i,l,v c-tahll-li.'-l. uIih h

..:•( Mint- of Livs .I- v,.-il 1- (ll cijiiity
((/J. ihcv iia\'- Udt

,i.'.-r"l til'- IiaMii. ..| .,11 f.|iiit il)|.- i-.>tat.- (//). 'I'lic

'••!l:)- '</'./ atl(l "//''• 'V- .--',it,- ,iii- -till 111 il.M-
. and tll.- L -.•a! (--^.t-

•rfal —'.I'l- 111 laliil- Ilia'.- -Mil I-- \i--.t.-(| in -mih.- uthi r

;,':-'iii th.iti tfic licii--:,! i,il 'AWii:, l-;\(-'\- |iiii( |ia-i-i nf

.ii.'i'-i I'li.jn-rty iia-. >h'-r.-;(.i' , ,i iiLrhf to ,i yiMid tnlr

-•ii .it i.iw .iiid in .-.juity , ,111.1 it til. li-iT.il l•.^t (''•

-:.'iiii'i !)• vr-t.-ij in .i 'ru-ti.-i.-, ni .iii\- |ii-r-iin dtlit-r tliaii

':.- \-niiMi. til'- 1 -.lii iiri.-iii,.- .>i -iu h tni-tc- or dtli.-r

j -r-dn iiiu-' i..- Ml.' iiti.-d !,,r i!;. piaiH.-.- i.i vi->tiiii: tin-

.•Jt! '--tat.- in til.- i,;i., lia-'-r. m, i! ii.- -i;. uld j.|.-a-. . ii. a

.-.-.i r:n,t,.,. ,,j }j,, ,,.,\n (f,,H,-i',;j W'l;. 1. ,1 i..i-..n ha-

i!. • -'.it.' at i,iv\ .ihd .j...-- Ii..- j;.,l.l 1" -iilij.-i t t.i an\
.-'.

ii'- ha- ..I ...IH-.- t;..- -.11 -t,,;. :!, .-.jmf,. |,ut

-.'.',. It .my (i..-,(-i.,n i,.; [.-..!• :i,;.r i,. it~ .u.l. '[,, hiin,

;':"r. . ti,.- .i.Kttiii. (.; tiu--- .j...- i,.,t .ipi-K- : In-

'.'a. :>'!• 1- -lUlici.-iit ; til.- ia-.. d'. iali- ih.- li.itiir.- alul

\\k

\ \ *

I km
liiiii

'Mii^i

t

I,.

t 1 , !• !
.!. - :

:
•

i !...(., ;l>J ..[ ;;

'! .-r t !.

.:. 1. r',,\. tf I.-- ': •.

il 111 t! l->.-.- . •

- -'M - I. t' ,,r.

/.'- ' '• V / ' . |M| I, I
I h

^.. ' .'. -.!- -
I

.
.!. !-. ITT

V i; il •«'-, ^i I , .. . V
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iiu'idi-nts of lii.s cbtato, and tHiuity lias no ground fur

iuterfeiL-uto (<).

Wf sliall now take It'uvc (if ((|uity. and <(|iiital>lc

ostati.'.-, and pioicfd, m tlii' ni'\t cliaiitcr, to explain a

niodi'in convL'vanre.

il,., liii'.l ; li'ivij i'lii.j S/„ii, \. l-uiij S/iiih, lUlS, A. ('. MKI. III.

i i

i 1

II
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C'llAlTKK VIII.

I>V A MODKliX COW i:\ AM K.

l.N iiKKlfiii tiiiirs. down t(p the vcai IMI, tlif kind I,,

ol lonvcyaruf cMiiiIovfd, on .'vny ordinaiA )Mir(.liii>r
"

I't a lifchold cstat f, \\a> la lied a icaM' a nd

iii|uire( I. K

iflcaM- :

al\\ay.N

nini that titnc to the vcai l,s|:, the I!

iiid for every such transaction two deed,-

iinlmaiy niettiod ol convivam e was a release merely,
i.r, more accurately, a release made in j)ursnan(e of
the Act {ti) lor reiiderinL' a iri'iease as < lied iial as a
use and release. The ol)j.-(t of tlii> A( t was merel>

t'> save the expense ot tuo tU;'i{> to every |nir(haso,
hy rendering the lea.se iinne(e»arv. Since |,s|.-, f,,.,..

liiiids have heen transferahle by dtcd (,f giain alone (/,).

I'.iit as a lease and release was so long th.- iisnal method
le nature ot a coiive\ance bv lea-e

I'l convevance. tl

IIK

U(i relea.se should still for

finry ; and with this w

ni a subject of the student"

be will ici ordinglv bejiin

It has been alreaily explained (r) that.

"I the early law, a lease of land f

\wi- a matter of contract

ui the view A f..r

I'l a term of years

r.ithei than of traiislei' of
ropertv

: and. for the purpose of an action for il

I'll

lii.it

iV( IV of the land, the
|
IOs>e.-Moll o| llic les.-ei' ua.-

a mere bailitl' ioi h

it the freehold. St

'ir. \slio remaiiK

ill. after a ! fssee tor \t'ar-

d actually eiitere<l into possrssiun <,| d,,. I.hhI iiik! '•r Kfii l\ lllirli-

il- lea -e and enirv. m ain nut iiii

M.ll. i .\

A lib \ irC

ie>. uas aljsohi

-..AS \irl. r

S A II \ I. 1. r. |IMI.

l.'K

(. 1 . !>'.. |.i. Ill, r

I

i'i

M
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212 OF CORPOREAL HEREDITAMKNTS.

estate t

Irsscc.

necessary to tiuike a comitlftc lease (i/) tlie nliiliM-

position of the parties was substantially altend. Tin

lessor's proprietary interest in the lain!, tlioujih tic I

nicallv it remained a treelioldiii;;, \va> divorced (lum

actual possession : tlin> it hecaine a iiicic rij^ht. ,iii in

TransfiTof corporeal hereditament (<). If. therefore, the le>-(ii

\\i>hed to transfer hi^ pi(p|nielary iit»iit In the |.~s, ,,

a feolTment with livery of seisin would hiive been mil

of place hetween them : for the essential piiit of tin-

DKMle of assurance was the tiansler ol aclii.il pu".-

ftion made hy tlu' livery of seisin : and it Wii- ini|Mi— iMr

to transfer to ttie lessee tlie aetu.il |Mi->es>iun uliich in-

already enjoved (/"). In tlii~ en-e it i^ oli\i(>u-. t!i;ii

the end desired was the transli^r ol ;i livilit tn Lui'l.

without the possession of anythini; coriioi-eid ; .iiid. ,i~

We have .seen, the cornmon lau ie(|iiired tlii- U< 1..

accomplislied hv the delivery n| a seided wiitiiiL'. tii.t

is. Itv deed (</). .\nil a de mI I>\ wliirh a fneliMM, t

coiiveved ;dl his estate in land to one who \\.i~ in

actual po.s.sessioii thereof with his privity ua- teiin.il

a release (A). 'I'o a lea.se and release of tliis kind, it i-

ubvious that the .same ojjjeetion applie- m~ to a lei.ii

meiit : the inconvenience of actually L'oini: mi 'ii'

"' premises i.s not ol)viate<l ; lor the tenant must cn'.i

la-fore he can receive the iclea.se. In tli'' vei\ e.iilv

pcriinls of our history, this kimi of eiiruitnu-- ennMx

ance was. however, (Mcasionally u-id. A lea-i » .i-

m.ide for one. t\so, or thii''- \ears. ( cini|ileteil li\ i'.-

iielu;d entrv of the |es>ee for the exple-- |illl|iii-( m|

eliahlm^ hmi to reieise ,| releasi^ ol the ililitTII.il;'
'

.

\. hieh Wiis .acoidinjiiy made to him a -Imii tn;,.

allerwards. 'I'he lease and lelease. ixnui'd in ilii-

manner, transferred the freehold of tli.' ule.i-.u .i-

ell'ectuallv as if it had been eonveyed by fenlfniiiit \n.

(,/) l.itt. -. I.V.» r... l.iM. JTil.i. e,l I ". {• -.1

(.) Sec (/"'.. PI'-
"' ''" '''I '•'" -- "' '''' '

./) i.itt. . \'>'
. i.ii!' I ' i-iii- .711 '- -: i

In;; ,2S-'- -''I''' fil-i- ;: J^.iiri. t '! Tl '

.\ nir.l-i-

Iiii (111

\ I'llienii

il'il-iC witll

fiitrv.

S
e
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Hut a Ifiisf atiil ii'liM-f Wfiiil'i iifvcr iiavf nhtaiiu'd the

prt'Viilciicf tln-y aftiTwiitils a(i|iiirf<l hail not a metluMl

l)fi'n foiiml out of riiakiiii,' a Icasf, without the necessity

lif actual cutis' ItV the losee. i;i

of \

The (Statute <il I'-cs (/) was the means of accnni- xiir staiun

plishiuj^ tliis (lesiialde .)l)je( f. This -tatutc. it may h

reinemheied. eiKt(l<, that wlnii am peisun is seised

i>\ I.iihIs to tlie use (if another, hf that lias the use

^liall lie dec?iie(| in lawful >ei-in and possession of the

lam Is, for til e >ame estati' a- he has in tlIII the use N.

we lia\e seen (/) tliat. liefdic ijir Statute of I 'ses, if a 15,

h.UL'^nii were made for tin- >alc of an estate, and the*'

|)iirchase-money paid, hut no feolTiiu-nt were e.\ 'ited

tu the |iurcliaser. the Court of Chaiicerv considered

that tlie estate ii\i<i\\t in lonscieiice ininiediately to

lieJDiij; to the person who paid the money, and, tliere-

Ince, held the hariraiiior or vendor to Ix; iiiimediatelv

Mi>ed ol the lands in ipie>fion In ihf use of tlie piir-

I ha~rr ((//). Thi- proper and eipiitahle doctrine of the

I'liiiit of (hancriy had rather a curious effect when
the Statute of I'ses canie into operation : for, as liv

iii'.m^ of a co'itiact ol this l.iiid the purchaser hecanie

i-nlltled to the 'Ki of tiie land, so, aftiT the passHit; of

'111' statute, he liecame al once clltitieii, on pa\iiient

"t hi- jiMichase money, to the lawful seisin and posses-

O'.MIM lUIC

111 : or lal her.

n r 111 the -tatiiti

If wa- ileemeii reallv to ha ve 1 )V

-ni !i sei-in .iiid pii--e>>ion, -.o tar

it I'-.i-t .1- it wa- |io--ilile to loiisidiT a man in posses-

-inii. who in tie t wa- not (/'). It con-eipieiitiv came
'" ji.i— that the -ei-in was thus traii-fem } from one

!"-i-"ii to another, in- a iiieie lianjuiii itinl ^ilr, that is.

''}' i •iintraet for s-ih' aiul |>a\-ment of monev without

t'M' n es-lt\ of a feofVinelit. or eVeil of (")•

'i " I'f!!'.

i \rl'f

ni

'J5

I !

1) I.

II. I. \ III

'•. |. Is.;,

- -I 1.

.
I'll!., r r~. llllM-l, :!i.|

.

.J
.!'.'•

. |.. ISJ \ II :, i.
j
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-:!

I

}

Till' ic-iiilts (if till' -iMliitc. ill tl'i-i |)iirti(M!iir, U(

ll()\\c\r|-. lrlil(i\('(l li\' :illi>tln'r Art i«l I'ailiaiiiciit |

pa^-^rd ill tlic saiiu' vcar. ami rciiiirin^ fliat csi

IJarL'iiin- ^iriil li.ii'iaiii aixl sale of any otati- nf inlicritaiKf or Ircrlin

.ii;iti - ..f
^lioiild l)c iiiailc hy ilfcil iixlciitcd and •iirollcd with

tiiTlhiil ^j^ iii(iiitli> (wii'cli iiii'aii> hiiiar montli- {»/) ) I'loip *
rii (iiircil til

,

'

Ik- li\ 1I...I date. Ml nlic of tllc ('(illlt-i uf IJccord at \N.'>tiiiii

/'*•

l^tcl .

i-ri(..||.-,l.
ir lit'tnr<' till' iiisfii^ iiitilhiDnuiiiHiii ami two jiiNti(i'< (if tl

ace and the clfik of the |icacc for the count', ii 1 u tinii

I'lc land- lav. or tuo of thciii at least, whcicof the ( l.il

ol tlic |)iM(c -lioiild lie one. A stop was thus p it to lli.

sccii't comcvanc .f (States I )V mere colli r. ill aiii

paviiii'lit ol ii|olle\-. I'or a deed entered on llie re( mk

ol a court is (if coiiixe Opel) to pilllHc inspection . al

expense of ellldllnent was, in some (| ('iiree. .1

eounterlialance to the inconvellielice of tJoillL' tl

\ I" ;''i"l'' land- to i.M\(' liverv of >ei>in. It was not loni/. Imu
.||-.,H, ir.l

tl"- .(,01 )i'ioli' a loophole was discoveici I in tlii> latter -tatut

I I,Mill II

-ill. I..

I

thiiHi'jh which, after a few had \cnture(l to pa-s, .1!

the Wdlld xioll followi'il. It \\,1S percei.cd that tie .\i

-poke oiilv (i| estates ol ui/k 1 iliiiirr ni f in liiilil. alld w.i

-ileiit a> to liariiains and sales for a mere term of vtMi-

i| which i< not a freehold. .\ liaru'ain and sale ol land

|| ^.lli- i I!. I. 1) . (.ill., ili.-i I 1. 1 llii .si.ilulr I I I

sT, J7I 1 IT!!. 17.-,. :i,,| III :. I. ti-j.iiti- .11 .1 -ill.- ..I 1,111.1. I

j'.il.M' tii,

I I 'J , I J 1 1 .It

'111. jil. . \\ I

llr il I
\ tl,.,t 1II..U..I I

.1 -.ill ,,l I,, 11,1- »..n

li.'ilt III. Ill 11. II ..t I I

III r.iiii.iiiii'iii III |i.i-v ..i

In- ~i liillii I. 1 • III- t.-..'l~l Ml H'M

..h w\ ,1 III .•- 1.1 I I ii.l . .. I-

11|!|. ij I I .11

W.l- I..1I.I

!l~ : I. ' 11 M.I- 1. 11 .Ulli Ir li\ Ml , W S. II I. II -U. II !

tr [.111 I
I ,i-r 111. |if\ . .11 111.- I'lilllii.il (

i..l llli- ul,..|i- ..t !l,i il I llr Mil

i.il_.i Ih. 1 -i.ii. r,„i il l,.iu 1;

iIm' I.iIiiIi' |I 1.;!. II- I c . n . .Ill 1
1.-. ,v 1. I 111. {\:

.i II,., I , I,. ,| .;,!, I,. il -.llu .M III .1 111 I -.1 Ir iti.l \ II. .w

I i.ill'l I" ,.|i, -lll,|.l\ Ullli.,111 li.lli ,| 111 till- ( Viilcil ( Mil, , .1 II I

llirlit t,,lt!l! Im ill ,.I,K -.1 t|inilli- ( 1,111 I ; -l.ll V. .il, .\

-•m I 111 .1 111, i.-i.i!, .,! i.iu \ II I. I .
i;ii, -

,
II,. IT: U A II

,|. I tin -1,1! iiir
: I ill 1, s7 i, \ 11 t. rs . II

(ill I -. -. Is, '.:. Tl. A

I >..!,. I, I -. . IJ.V

'I
,

I inl, I l.\ I . ml.- !i.

I7I s, . /;,

( . I-

,1/ I'li'i,

Mil. \ III I m;. It I III, :tii -1,1 1, ,",.' .\ .,,1 \
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for ft ypar only wa» not tlicri'tf itlrfti'd hy tlic A< f (/).

but rt'inainwl Hfill ciipulilt' <il luin!: a(<i>iii|)li^liril li\

worti of mouth and piiynu-nt uf motn v. Tli<' tntiv i>u

thf part '>f the tenant, ri'i|iiiic<l hy Hit' \\\\ (v). wa-

^iijjplit'tl l)y the Statute of I'-i-;, whitli. hy its own

forif. placed him in lei;al int-'ridmciit in p(isNi'>>inii fm

the same estate as he had iii tin' iisi-, that is. for tln'

term haijiained and sold to Iniii '/). Aiid as ariv p'cii-

iiiarv |)avmeiit. however ^inall. \\a> considcri'd siillii ii-ni

to raise a use {n). it foilowfil that it A., a person >ei>ed

in fee simple, harjiaihed aiid ^old hi^ lanils to U. foi'

nil- year in eori'^ider-.iliun nl ten -liilhn;.'s paid liv |{.

to A., 15. Iteeame, ill law. i. uliee possess<«<| of an estate

in the lands, tdf the term of nne \-ear. in the -anie

manner as if he hail aetuallv entered on the |)remises

under a leynlar lease, lleie. then, was an opjior-

tunity of makini^ a eonveyanee of the whole fee simple,

without livery of sei>in. entry or enrolment. Wlien

the l)iir<;aiii and sale fnr a \'ar wa> maile. A. had

Hiiiply to release l)\- dred t(i U. and his heir^ his (A. )

'>tate anil interest in the |iremi>e-. and \'>. lieeame at

iiliee seised nt the lands |i,| an e-tate ill fee -ilnple.

This hargain and sale for a year. foHuwed hv a release,

is th(! nuxiern eonveyanee by Irasr (mil nhnsr a I^m-.-

method which was first practised by Sir FrancLs Moore,
"''"'

serjeaut-at law, at the reipiest. it is snid. of l.oid

Nnrris. in order that some uf his relations nuiiht nut

kllnw what coiive\-anee or srttlenient he should llial.e

lit III- e-tate (') : aild alllloU'_'ll the etlirielirv n\ this

methoil was at first doubted (j), it w,i<. fur mme than

tWii reiituiies. the eomiiliU) means uf ri)il\e\im.' lallil-

111 llli- ruimtIN It will be nb-er\e.| til, it tile li.irL'altl

.UhI -ale (ill lease ,t- H \\i|S calledl liir a \e;ir ileinfd

'" 'ill.. f«--, ;ts, JDti ii.'|l. ,.,! J s,,,„|.
I „ -. IT ,;,:. .,•!,

'"- 'I'l 'il
. ;

.' '^:<u.\^ ['-.-. f,:! nl.l.
'' ''1' "I..!. ill _' l're>t. C.in. I'l'.l.

i
;

.1"''. pji. 1H7. .'I:!. (,r) Siiu'il. ii'iti' til l.ilh. IM'S
"I '':!. I ^,-. Hit ,;j:!. :i,,i :ijS: _• fi^.i, i-..,>-, -ti

"-
l-,ni. I.
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if« cfFcct from the Htiitiilc of Usos ; the n-lenst- was

quit*' itulfpt'ndcut of tlmf statute, liaviiij; cxi.stfd lonu

In-forf, and hcinu as aiiciLiit as tlu- coiMiiioti law itself (y).

Tlu' Statute of I'ses was employed in the ronvevante

by lease anil release only for the purpose of ^ivin^ to

the intended releasee, without his actually eiiteiinj^

on the lands, smh an estate as wuulil enahle him to

receive the release. When this estate for one year

was obtained by the lease, the Statute of I'ses li.id

performed its part, and the fee simple uas convcsed

to the releasee by the release ah)M<'. The re!e;isr

would, before the Statute of I'ses. have conveved the

fee simple to the releasee, supposinj; him to ha\f

obtained that possession for one year, whiih. after lli.-

statute, was <.'iven him by the lease, .\fter the )i,i--

iiiK of the Statute (tf Frauds (:). it Ihi ame neco-aiv

HariK-iiiii mill that every barjiaiu and sale nl lands fur a vear should
will- for II year i . .

niii-t Im> lii
'"' I"" """' ^vnliML', .IS no pecuniary rent was ever

reserved, til'' consideration bein^' usuallv five shilliii;.'-,

the receipt of which was acknow ledtied. thou^iii in fai t

it was lit ver jiaid. .\nd the bar^'ain and .sale, nr le.i-f

for a \i .n. was usually made by deed, though thi> was

not ab-tiliitely necessary. It was j^'eiieiallv dated the

day Inlm. the date nf the release. thoii;.di executed on

the same day as the release, iinmediatelv bel ilir

executinii of the latter (a). l)n a conveyance by ie|c,i-e

Iron: a tieiholder in fee to his lessee for veais in posscv.

sKPii (il the land, whether bv eiitrv or under the Statute

ol I M'v, It was as necessary as it was in ,i feolTin.ni,

that the estate to be taken by the latt.r should !"

duly marked out ; .-o that he would take no fee, e\. ii

though the lessor released all Ins rslatr to him. unl' -
the estate were rele.ised to him and his li.ii> (/)).

writ 111).'.

Tlicrsljili-

luil'-t lm\ I'

l»'<li Miaikt'

nut.

(ij) Sii^'il. niitf til I ;illi. L'~i->.

I'L'tt.

(-) Stilt. -JllCar, H. I . :t : ant,.

i>.
Kir..

(u) .Sii> ,\|,|„'iir|jv ;.\! fi'r il'i'

fiirilln uf iIcimI- nf IlilM' Ul'l !

!'} f.itl. -. |ti."«
; -IT ir '

llll. I."l.">, l."lli

m
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Thi!< runihrouH rontrivanfc of two df wis to every A.i al..,li»h-

i)iir(lm.s(' confiiiuff' in (on^tuiit list; down to the year l""
''"' ''""*'

IHII, when the A« t \,ii.s passed to wliieh we havi-

before referred (<), Thin Aet provided that every

(1(1(1 of rt'h'ase of a freehold estate, which shoidd be

(\pressed to be iiia(h' ill piirsiiaiiee of the Act, shouhl

lie as elTectiial as if tlie reh-asiii^r party had also executed,

III ibie form, a lease for a year, for ^'iviiij; elTect to such

n '.ase, alth^iiyh no such lease for a year slionki be

fXetUled.

f| III 'lie vear iHl.j. it was provided by the Heal li.i.l |'i...

t| I'lupertv Act, |,s|:, (,/). that, after the Istof October, l^^/ '^"-

si l^'l"'. all corporeal tenements and liereditaments shull.

IMS reyard^ the ci/iiveyance of the immediate freehold

fliiTidf. be deemed i) lie in (ininl as well as in livery.

\\.' have seen that, at common law, corporeal here-

(lit.mients were said to lie in liverv, as beinj,' trans-

I
fi'mlile by delivery of po~.v,.ssion

; while incorporeal

li're<iitameiits were said to lie in -.'rant, because a

'Iced of j.'rant w.is retpiiicd to convev them, if desired

to he traiisf,.rre(| apart from the possession of anv-
iliiiiL' ((irporeal (<). .Sjnee this en.icfment, thereft)re. Kreelml.l^

.1 Mliiple deed of >j,Y.\n{ has been si-thcient for the transfer
|l!;.ai,ieTv'

111 ;ill lieelidld estates in posse^si((I, op ((iipoiral here- ''•"'' "f -"oif

4 liitMiiients (/). And the meth«Kl so intr(Mluced of

((inveyiny freeholds by deed of »rant has ever since

Mipcr-eded all others in practice.

The freehold possession or Iei.'al seisin being thii^ liie .^atc

capable of bein^r transbMred bv u deed of L'rant (</),'''"," ".'""'''
>•< " y t n iiiiiikcd out.

(I Milt.
1 ,\ .". \i,i, (. I'l. «ill...iil li,ci'\ of ^.-i-iii nra pncir

rij.ialr,| ;,. ..|,,,,l.tf \,\ -I„|. l,-,l-r.

'"
;" •'" \ I'l- I W> ': ""'•, (.) A III,. |,. :il.

I' -"• I)) .l"^, )i. :iii.

i''i M.it. s A !i \i(l. ,•. liMi, (,„ s;,.,, i„i„.i„l.. y.. II.,I..
-:. Ilii-Ai I ir|.,,,lc,lMiit. 7 ,V H I'.Kis. J ell. III. „,„| iirtu'le. Iiy

,1"! '.;
'''', "~ "' '.''• I'i;"^"'"i>-' 'III' I'litnr in .•|1 Sill. .1, -ITS, 4'.t<'i,

'

0. .">L'7 : Cundiffv.
niilndw. I'Jll, 1 K. B. 013,

'!'•" 'Itii ili.-Mui ISU fricliolil .-,.' .s,,l, .1. .-,10, .-.J7 . Cundiff v
iTi'l iiiiL:tit l„. ,.,,t,v.-v.-(lliv (lcc<l f^tz'ir

"
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Ilicro is tlio sjimo iv^rcssit ,' now us tlioro was wlion

11 toofTinoiit or rcloasc was ('in()'')y('(l, tluit the estate

wliirli llic ])ur(liasiT is to take s]ioiil(l l)o marked

out (A). In deeds e\(>cuted after tlie year 1881. how-

ever, it is sutlieient. in the limitation of nn estate in

fee simple, to use tile words inft'c siii)iilc. without the

word //r//,s ,• and in the limitation 'if an estate in tail,

to use the words //* /nil. without the words heirs nf l/ir

hoflf/ ; and in the limitation of an estate in tail male

or in tail female, to use the words in. /nil iniiJf or in

tail I'fiiKilc, as the ease reiiuires, without the words

Jirirs iiKilf of the hoilji or hfir>, fcnntJc of llie hmltj (/).

Tliese exjiressions were authorised hy the Convev-

ancinjr Act. 1881. Hut this Aet did not abolisli the

rule. that, without jiroper words of limitation, a grantee

of land ran onlv take a life estate (/). It follows, there-

fore, that at the present day the limitation by deed of

estates in fee or in tail must be ma(U>. either by makinu;

use of the old words of inheritance or ]irocreation (k).

as Ih'hs. Ik'/is of the hnil)j, Arc, or else by emplovinjr

the exact exjiir-sions mentioned in the Act. Thus if

a man has puichas(>(l an estate in fee simple, the

conveyance must be expressed to be \\vAi\c to him

tnid /iix Ixiis. or to him /// fc siDipIe; for the con-

struction of all conv('\ances. wills only excepted, is in

this respeet the same ; an<i a conveyance to the piii-

chaser simply, without these words, would merel\-

convey to him an estate for his life, as in the ease ol

a feotfment (/). Kven a conveyance to the purchaser

/// fi'i' (w itliout adding the word sinnilc) has been held

to confer :i life estate only {ill). It should be iiotiMJ

that, although the J.iand 'I'ransfer Act, 1897 (n), now

causes estates in fee simple to devolve on the ten..nt"s

(/') Micp. T 1.. :'>-7 ; mil,. (/) Slicp. 'Pdiich. 327.

p. I-V). (/«) It, Ktliil <!• Mi'lifi'll .I-

(/) Slat. 44 A- I") Viet. c. 41. Hull, i\^ Cnnlmt, ]'.»)]. 1 Cli.

s. .")!. '.145.

i/i -i(>''. !. iii. i,') Nl.il. ilil ,ii i;| \'|i-i. f, h."i.

./,) .1/'/.. P|i. I."i."). !."ili. I'a.t I.. III,'-. |i|i. J!t. ss.

14

M



ilciith to liis cxcciifors or lulidinistrator-* in tlio first

iii--timc('. likf cliiitti-U i'i';il. \i't it liiis not dfstrovcd

the licnciiciiil titli- of his licir in case of liis intcstacv
;

iiimI tlici"' rt'iiiains the same iH'crssitv as tiifiT \va><

liffoi'c of (•fTfctually limiting; an ii<Mi'(iitar\- estate upon

the <;rant of a fee simjih' ((>)• Ami it (h)es not appear

that tlie Act ^'ives any fiivater foice or- efVeet than tlie

romnion ];\w allowed to a u'lant of lands to a man. /lis

tj-i'i-iifdi'---. (Ill iiiiiiisi idtars nr iissiifiis : wliich praiit con-

ferred a life estate only (/<). In the case of a jrrant

also, as well as in a feolTnient. it is the better opinion

tliar, in order to (jive permanent validity to the con-

vevance. it is necessary either that a consideration

-hoiild he expressed in the convevance. or that it

sh<Hild he made In lie uyr of the purchaser as well as

"iilo him {</) : for a leas*' and release was fornierlv,

and a deeil of rrrant is now. as much an estahlished

•210

(•
) Aiil,. |i|i. 1,").",. !,-)().

I/O I I'lot. Estatos. :iO; II,

linii s Tni-i-^. ;{ cii. 1). zu. Jt

m.iy |)cilm|)< he arL'iieil that, as
tlic'l.aiid 'riaiisfcr.Act. ISitT. lias

allcrt'd I lie rule iif law I'cspi'ctiiii;

1 III- i|(V(ilnti(in of an estate in frc

-iiiipli- and \csts tlic sanie in tln'

'Mini's |ii'r-onal rc|)rcs('iitati\i s

"II liis (Icatli. llic ('(inrt eiiL'lit

U'tt ti) L-'ive cllccl til wenis pur-
!"ii!;iiL'tiilin)it tlircstiitcaciiiiil-

aliilily. is lint an incident iil'

-iicli an I'statc when iliil\-

cr<'atcd ; sec tiiil,, pp. ''i—77.
'riicic is no doul)t wliat-
v\i-y that, as a matter of con-
M'\aiRni<; piai'tice, the piiipcr

way to roiifri' an estate i?i fee
siiiipic irniains the same. .\~

we have scimi iniili . p. :.'OJi.

siiu-e till- ConvevaiKin!.' Act ot

IHSI. f,-,. Mill pie "estates h.ad hy
-ojc or ~oii' snrvivini.' li iisii

ill.' to the coiii-si. prcvriihi'd l.y ha\c parsed on his death to Ins
i'M. IJiif the law knows no fi(.|.- pi-is,,niil ii'piesintat ives. lint :t

ii'iMCslali' passim; lo i-\iTiiioi^. |,ns always hcen adniittcd thai
I'iiniiiistratois ,,|- as>ioTis. and I Ins has not done away wit h t lie

ii'I to heii-s. .\nd it is >nl(niitled necessity of liniitinL'" lands to
tliat the law stdl ie(|iiiies that on trustees' and their heirs, or to
a .'iiiil of lands by deedan .-stale iheni in lee simple, .n order lo
l^^||Wll t,, the law shall he diil>- lonfer on lliem ,in estate in fee
'interred on Ihe L'rantee : lliiil simple: I KevA Klphinsloiie.
uli.it i-i',senliiil to L'iM-an estate j'rec. Con v. 1 :{l't. n. (r/). 4:iL>. n. ( i.

Ill He simple i> still to express in 4th ed. ; Davidsons (,,'oncise
ilii- rccoiriiised leL'al terms (thai I'recedeiits. ti,S, i:i,-i .„/.. 17:.>,

I-. hy the words /,<.)s or /// /.. n. (). ryl^. l!)tli ed. : Wolsteii-
•"H/'/f) an intention to confer ill! holme's ( 'onvevancinjr -Acts, S!l.

Iiiieditary estate; that unless Stii ed.
tlie lands be so eiveii to the (7) J Sand. Uses, (i-t -(i!) (77 —
i-'r.iiitee's h,.irs. (|„. urantee him- S+. .,th ed.) ; .Sugd. note to (lilli.
!>.!;:;. t:ikvn-. — :utr ii: fer;and Uics. S.',.', ; ..i'c' ai>!,

, pp. l:,S.
tii:U ilovolntion to the personal 182, 1S(i.

K-lircbuntatives, liku as.sign-
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conveyance as a feoffment ; and the rule was, before

the Statute of I'ses, that any cuiiceyun<e, and not a

feoffment particularly, made to another without anv
consideration, or any dechiration of uses, should be

deemed to be made lo the usr of the party conveyinj:.

In order, theittore, to avoid any such construction,

and so to prevent the Statute of Uses from inuiic-

diately undoing all that has been done, it is usual to

express, in every conveyance, that the purchaser shall

hold, not only unto, but unto (ud lo Ihc use of himself

and liis lieirs.

Coiiv

made

o/ tlic

yaiici'

unto

IMir-

A ronvoyanoo A Conveyance might also have been made by lease
may I"' iiiailc

, , n i ,• „.

to iisi's.
'I"'" ''clease, as well as by a teottment, to one person

and his heirs to l/ic n.w of some other person and his

heirs ; and, in this case, as in a similar feoffment,

the latter person took at once the whole fee sunple, the

former serving only as an instrument to enable the

Statute of Uses to execute the estate to hhn (/). Thi-

extraordinary result of the Statute of Uses is continu-

ally relied on in modern conveyancing ; and it may
now be accomplished by a deed of grant in the same

manner as it might have been before effected bv a

n,nvl"
';!"""' '*'"^*' ='"•' ''''''"''• ^^ ^">^ been found j)articularly

liiniMlf aliiiio. advantageous as a iiu'ans for avoiding a rule 0( law.

that a man cannot make any conveyance to himself,

thus if it were wished to make a convevance of lands

from A., a person solely sei.sed, to A. anil 15. jointly,

this operation oidd not, before the Statute of Usr<.

have been (effected by less than two conveyancers: toi'

a conveyance from A. directly to A. and 15. would

have ijassed the whole estate solely to B. {s). It

would, therefore, have been requisite for A. to make

(/) Sec rj«/t, p. 180. 1910, 1 (ii. r)29: Xapur v.

{") I'erkins, s. 20;f. So a man Williams, 1911, 1 Cli. 3C1 ; inir

cannot make a valid covenant can two or more make a vulnl
with himself and another on a covenant with one of tlicin-

jsiiiit :;ri-i;t;:i! ; ra,v/,v,;. r v. .^cho; ij„y, l <, . hdbiuuk, , VJ'J'u,

Lou-e. 2 K.\. .lOr. : Ellis v. AVer. 1 Ch, 836.

S
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a conveyance to a third jxtsoii, uinl for such person

then to ro-coiivcy to A. and H. jointly. xVnd this was
the method actually adopted, under similar circum-

>tances. with respect to leasehold estates and persr'-d

projjerty. which are not atV<'eted by the Statute of Uses,

until an Act of KS.")*) enabled any pi-ison to assiiin lease-

hold or jicrsonal pr()j)erty to himself jointiv with

auothei- (/) : but this Act did not extend to freeholds.

If the estate were freehold, previouslv to the vear

\^(^-2. A. nuist have coiiveyed to H. and l-is heirs, to

the use of A. an<l B. and their heirs : and a joint estate

in fee simple would have immediately vested in them
both. In conveyances made after 1881. the like result

may be obtained without the aid of the Statute of

Uses. P'or by the Conveyancini' Act of 1881 („).
I!"' ^i "i^im

lieehold land may now be conveyed by a person /- .•> frccliuM^

himself jointli/ ivilh another person bv the like means '.".''','""",,

liy which it might be conveyetl by him to another "'"''/"'

jxTson. I^ut this enactment does not enable a man
to luake any conveyance to himself otherwise than
jmiiUy u-ith another person (/). Suppose, then, a person

should wish to convey a freehold estate to another,

reserving to himself a life interest, without the aid

of the Statute of Uses he would be unable to accom-
plish this result by a single ileed (//). JJut, by meai;s

of the statute, he may make a conveyance of the mi, ..lav

property to the other and his heirs, to the use of himself ""'\''.^ •"
, .

,
.

aunt licr til lii^

(tile conveying ])arty) for his life, and from and im- ""n u..-.

luwliately after his decease, tn the use of the otlu r and
his lieirs and assigns, or in fee simple [:). Hy this mean>
the conveying party will at once become seised of an
estate only for his life, and after his decease an estate in

fee simple will remain for the other.

:!

M
1 i

!!.

'iri '' \i'\

X'

(I) Stat. -22 iV 2:1 Vn't. c. :{,-),

V :.'l
; .see Wins, C.iiv. Stat. L'J4.

(«1 Stat. 44 \- 4.-. Vicl. I-,

^1. s. 50: \Vm>. ('mi Slat.

i.i} s,T .\ „/,,(, V, i\ ,i/;,i,„ ,

I'.ui. I ch. ;itii. ituT.

1,1) i'l.rk, ^-. 704. Til".
; y'f'ld:

.1,, 1:5 M. \ \V. ,-).i4.

(i) .Sec anit, jip. IM, 218.
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I^'ipiiii i.f :i

u'niut.
Tlio consiiieratioii of the forii. of u cU-lmI of grant is

reserved for a subse<iuent chai)t;r (u). But it may lie

a hel[) to the student to turn to that chapiter now

and peruse the precedents oi purchase deeds there

given. lie may not si.-e the reason for every expres-

sion used in these deeds; but he will understand the

gist of them : and it will (piicken tlu^ kno\vle(lgc hr

lias alreaily accjuired to see how a grant of kuiil i-

made in practice.

CnllM' Siiricc

ol hill l~ in

.Ml<l<ll<»(\
a;i,l ^

Ilk-

.••!iirc.

In order to make a comi)lete and unavoidable con-

veyance of lands situate in Middlesex or Yorkshire

(inchuling the town atid county of Kingston-upon-

ilull) a memorial of the deed of conveyance must be

duly registered in the county register. The regis-

tration of deeds affecting lai.ds in these counties was

rendered necessary by statutes of the reigns of Anne

and (ieorge U. (h). These .\.cts jirovided that all

deeds should be adjuilged fraudulent and void against

any subseipient jmrchaser or mortgagee for valuable

consideration, unless a memorial of such deeds were

duly registered before the registering of the memorial

of the deed under which such subse([uent purchaser

or mortgagee should claim (<). The Courts of Eipiity.

however, held that a i)urchaser or mortgagee of land

in a register couuty, who had had clear previous

(';) I'o^l, I'art VI. Anne, c (iJ ((i Amii', c .'!."). in

0>) Stat. 7 Anne, i-. 2i», for KutVlii'iul). for tlic Kast Itiilin-

Middlesex : tlie Act dues nut e\- and Kinj.'stiiii-ii])iin-lliill ; and
lend to ('lianil)er-i in Seijeant>' S (led. II. e. (i. f<ir the Nintli

Inn. tlie Inns oi ('unit, or liuis Kidinj.'. .Ml the N<irl<shire .\(i-

ot C'lianeeiv (s. 17). and has wen' re|)ealed and rejilaeed li\

no application to the Citv ot the \'oi-ksliiie Heiristries .\it,

London : .Sui:. V. ^ 1'. 7:t2. "The ISSt. stat. 47 k 4H Viet. e. .".I.

.Middlesex re>.'ister' was tians- The ^n|'k^lli^e Acts do not appK
hn-ed to the bmrl Heui^try to the t'ity of York. The dr-ed^

Otiiee l)V stat .">4 ,V ."i."i \'iit. e. ninst he liist duly stainjied : ..;,it.

()4 ; s(>e'j{iilesthei-eMnder. \V. .\.. ."14 \- .'i.'i \'iet. 'e. li!). s. 17. iv-

I.Uh Fel... \H<.)-2. Stats. :.' A :! jilaeiiif.' ;i:! ^V- :U Viet. e. '.t7. -. l'-'.

Anne. e. 4 ; U Anne, e. :.>(> (."> (- ) See 2 Wnis. \'. i 1'.

Anne, e. !S. in RulTliead;, f;;r the 37 i yy., '2nd cil.

West Riding of Yorkshire ; C
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notice of ii prior unregistered assurance aA'ectiug tiic N. n. . ,,f

same iaiul, and yet registered his own deed before the ','','|',",'

'.i"

'

otiier, sliould not Iw fernutted to gain any priority

over the persons claiming under the previous assurance

with regard to tiie t'tjuifuhlr estate in tiie land; but

siiould liold the lajdl estate wiiicli he acquired by

l»ri()rity of registration, as a trustee for such other

persons ((/). And this d'- trine of ((juily still [)revails

with respect to land in .Middlesex. Hut with respect

to land in Yorkshire an<l Kingstoii-upon-IluU, it is p,,.-,, i,t Iih .f

now enacted in the Yorkshire Kegi>tries Act, JJ58I (<-),
''(L.'iMiaiinii m

111 11 11- ^ ' \ iiik-liiit

which has repealed and replaced the former llegistry

Acts for those places, that all assurances
(/) all'ecting

lands in those j)laces /«»/// he regi>tered under tlu'

Act ; and that all assurances entitled to be reizistered

under this Act shall have priority according to the

date of registration (</) ; and that all priorities given

by this Act shall have full efl'ect in all Courts, except

in cases of actual fraud, and all persons claimin"

thereunder any legal or equitable interests, shall be

entitled to corresponding priorities, arad no such [)erson

shall lose any such priority merely in conseipience

of his having been affected with actual or constructive

notice, except in cases of actual frautl (h). This enactment

ai)pears to displace the former doctrine of ecpiity with

regard to lands in Yorkshire, thus rendering registra-

tion even more essential than before. Couvevances

U

I

i J-

Ni!i

((/) Sci- Wins. Cuiiv. .Stat. .';!;

/.' Snr V. Ia .\<vr, '2 White A-

'I'liilor. Ivciuliii}.' Cases in lv]iiit\-,

:!-'. i:,~4H. .->tli eil. : IS7 .-,/.,

Wl. eil. : Jinllniid v. Hail, L. it.

llCh.fiTS: 'iiilr. |). 19;t.

(') Stat. 47 \- 4S Vict. e. ..4.

ss. 4. 14. as amended bv slat.
4S4 4!t Viet. e. L>(1. s. 4.

IJ] See Stat. 47 >V 4H Viet. e. .".4,

'^- •'!
; liddi/' r v. l/'irri<(iii,

)^!t:i. I if. |{.'|(il : I Wills. V. .V

J'- -ITT. 11. (:). 4G(in. (;), 2iid ed.
"() ily -tat. 4s iV 4!i Viet.

^' -Ii, s. 'J, a vnnul in lavour of ISlKi, J Ch. In:!

any |iersiin may lie icL'i-tered f,,,., ^^ ,,, ^j,
with respcet lu ari\ hind- in reji-i rat ion
^(l^ksllile liy any per-nji claim- .,| an a--~iir.
ini: to h<- entitled tn any intere-t ancc in
tiiei-ein ; and if. whi'c t he . //;-,((/

\'i,i-k,||[|t.

reinains in Inrce. an a--iii,mcc

of llu! lancU iiom tiie ji\ry nj

the invKit to the other. hi> n-
Iireseiitativcs or a--i-ri-. he diii\

reuistered. such a-.--iii'aaii- >hali

have priority a- tlioiiLdi it had
been reiii-leied on tlie date i.|

registration of the- (iinnl.

(/)) See l!iilh^:.r \. //../,.,,,.

% \\

it
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LriiU III .1

(list lift hIii'K

rciti^triitiiiii

iif title i>

ioiii|iiiKi>iv

oil sale.

('(mvi'Viimc

(in sale of

land ill tin-

county or

city of

London.

of lands forming part of the grout level of thr

fens, ciillod Bedford Level, are iil.«o required tn \»-

registered in the Medford Level Ottice (/) ; imt tlir

construction which lias been |)iit on the >latiile. Ii\

which such registration i'^ reijiiired, jireveiits aiiv

priority of interest from lieing gained hy |iii(iriti-

of registration
( / ).

\\\' the Land Transfer .Vet, I.S'.tT (/). the Ciuwn

may by Order in Council declai". a- res|ie(t> ,in\

county or part of a county mentioned or detliied in tlir

Order, that, on and after a day specified in the (*i(lei.

registration of title to land is to be coiiiimlsory (in sali'.

and thereupon a person shall not, under any conveyance

on sale {/) executed on or after the tlay so specitinl,

acqiiir*! the legal estate in any freehold lanil in that

county, or part of a county, unle.ss or until he is regis-

tered as proprietor of the land. Orders in Council have

since been made under this provision with respect to

the county and city of liondon {»i). When, theretore.

a conveyance on sale of lands there situate has been

or shall be executed on or after the day on which tiie

Order took effect with respect to them, the same does

not pass the legal estate in sucli lands to the grantee

unless or until he is duly registered as the ])roprietor

thereof under the Land Transfer Acts, J 875 and

1897 (/»). Registration of title under these Acts and

!:!nl .\Iarcli ami I'lM D.c. l:io|.

1:

(0 Slai. loCar. II. r. IT, ^. 8.

(y) ir;///.« V. liroiin, 10 Sim.

(/) Stat, (id & tJl Viit. c. (),"),

{I) ; lero iiicaiiiiii; any instru-

ment executed on sale by virtue

whereof there i< conferred or

completed a title under which an
application for roiiistration as

lirst ]iroprietor of land may lie

made under the Land Transfer

A<'t. 1S7.">; Stat, CiO \- lil \'ict.

e. (i."i. s. i;ii (:;) ; see po^f,

rarlVII.

1.5th .March, liMIJ. Tiie Onln
took effect at different d^iles frutn

the 1st .Ian., IS'JU. to the l-i

Nov.. IIHIII. as to variolic pails

of the county of London, aiiil

linally came into operation .i-

to the citv of London on ili"

1st .lulv, \W-2 : see 1 Win-. \. .V

1'. ;!8r, n. (rf), :.'nd ed. As t'>

what is the county of LoihI'Hi.

see slats, .'il \- '>} \'ict. u. tl.

ss. -Id. loo : is & 1!» Vict. c. llii'.

Sclied. A. I?. .V ('.

(/») Stats. 38 & 3!) Vict. c. s7
;

('") W. N.. J:trd .lulv and liU & 01 \ ict. c. 05.

2<Jth Oct., 1898, 'Jth Dec, 1899,
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tlie iiUMiis of coiivi'Viii;,' n j^istcicil lainl alf i'.\[ilaiii(jil in

a subsciiucnt part of this hook (<>). The ubovi- >t;it(Ml

|)n)visi(Hi of tlif Act of 1897 docs not a|i|)Ciir to atVcct

any other convcvaiicc of lands situate in the district, to

which tlic Order appMes. than a convevancc on sah' (/>),

or in the case of a sah' to prevent th p:il;ilile est.ite

in the lands sold from |)assinj,' to tlie |)nrchaser (7).

I^ands situate witliin llie jurisdiction of the .Mi(hlh'M'.\

liej,'istrv (/•) heconie eveinpt from >uch jurisdiction on

hcini,' reiristered under the Land Transfer Acts. IST-")

and l^'.tT. and no (h)cument rehitinj; to sucli hinds and
executed after sucli registration need be rej,'istered in

thecountv register (s).

A h'ase and release was said to he an innocent LiMMiiuul

conveyance: for when, by means of the lease and the
j",',

I',
"',?',',

^J",.,,

Statute of Uses, the purchaser had once lieen put into vrvaiuc.

possession, he obtained the fee simple by the release ;

and a release ne\er operates by wroni:, as a feolVmetit

occasionally did (I), Init simply passes that which mav
lawfully and rightly be oonvevecl (,/). The same lule s„a j:rniii.

is a])plicab!e to a deed of grant <'). Thus, if a tenant

merely for his own life should, by a lease and release,

or by a grant, purport to convev to another an e>tate in

fee simple, his own life interest onlv would pas>. and
no injury wouhl !)e done to the reversioner. The word
Hiiint is the pro|)er and technical term to be emploved UCrd .//v„'^

I") I'usl. |'„,t VII. ,,/) ,i„t,, ,,. |(„i.

l/>) Sale i, tlif cenvcyaiH'c of (/(.See „„h. |>. Jl'_'. ti. l',), *S,ilc dctiir-•K oi- (jthcr prcpiTty in von- LiikIs taken in tsss fmiii Miilillc tiuii of.
<'s to Mial.c ii|> till' (iMint\ ..f

MiLiMlicn of tlic (Kiyrnrnt of
|iii.(. ill money. A 'eonveyanee
of lam!- Ii\- way of e\eliani;e.
petition, family settlement.
\"liiiitary ^'ift. \,v inorti.'a,L;<' i-

ii"t a cnnveyanee on sale. See
' '"('- V. ' 'iniitni-<-'ir>ii( r-- nl liilfiml
/.'"',.,,. |s;t7. 1 (^>. |{. 77S. TS.-J ;

/'"/'" V, r,„/,' (•„.. ij,i,. jiiiio. I

''' :!os. ;!I4: .\r(,)n,.„ ^.
hir/iihiir. II N'es. 4li7 -////,

I'l'- ^'1. 104, 1:>:J; ,,o.,y, i>an i\

.

•;ii. 11.

Loii(|<in feinairieil -uliject to this

JMiidiction ; si-.^ stat. ."il \ ."c"

\iet. e. tl. s. <)li ; <//./, . |>. :;:>4.

n, {III).

i-i stai. ;is ,v :i'.i \iet. c. s7.

-. Il-'T ; ."it ,V ."1.". \i. I. e. lil. l-'ir-t

>^e|ieil. ; 14; l„in.| liaii-fer

Kllle-. HlOS, I. 4S.

(0 .!«/•. |i. l.")7.

( ./
1 i.itt . ^. *i*M J.

[r] l.itt. S-. (illi. Iil7.
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of fivlicMs
!-tlll 11 fnlMinl

matlfi'.

Feoffment.

]{y infant

of iiiivelkirid

t)K COKl'OKKAl. IIEKKIHIAMKMS.

in ii (Iccfl of jrraiit (x), but its cmpioyin.'iit is ii<,t,

tib.Holiitcly lu'Cfssary ; for it has hctn lichl that otlur

words indicating an intention to grant will answer I ho

purpose (//). And l>y the Conveyancini; Act, iHMl (;),

it is (Icclarcil that tlu; use of the word grant is not

necessary in onh-r to coTivey tenements or heredita-

ments, corporeal or incorporeal.

It will 1)»! .seen then that the conveyance of a freehold

estate at law is still a formal matter: though the chiol

retjuisite in this respect is now a deed, and iu)t delivery

of possession, as was the ease at conunon law (</). Nor

will an informal ex|)ression of intention ever siitiice to

transfer a legal estate of freehold (h). Since it was

enacted in IHl.") that corporeal hereditaments should

lie in grant a.s well as in livery, it has been the reguhir

practice to convey freeholds by deed of grant (r). It

should be noted, however, that other methods of con-

veyance nuiy still be employed, though in practice they

seldom are. Thu.s a feoffment with livery of seisin

may still be made. Hut as a feoffment tnust now he

evidenced by deed, unless made by an infant under a

custom, and in any case requires to be completed by

fornuil livery of seisin (d), it would only give e.\tia

trouble to use it. A feolTnient by an infaut under the

cu.stom of gavelkind (*) is perhaps the only case in

which this mode of assurance is now used in practice.

In this ca.se the freehold may be conveyed without deod .

but the feoffment unist be put into writing and sjoned

by tlie infant to satisfy the .Statute of Frauds yj ) ; and

form; 1 liverv of seisin must be made bv the infant in

{.!) S\w\<. 'I'oucli. Jl'!'.

(y) Sh'irr V. I'nub. ,". T. K.
Il.'4; lltii/i/i r-toii, V. Ilaiil'iir,/. ,'>

B. & ('. I(il.

(;) Stat. 44 & 4."i \ ict. c. 41,
H. 40.

(nj .l«^.
J..

!.-,;!.

i't) Aiilf. (1. l,-)f». Art lo the
I'llcc't wlij( li ~iu li e\(iri'Msions

niiiy liuM- in ii|uily. -•r hhI..

pp. I'""'. -'00.

(( ) l>:i\ idsoii. I'rrr. ( miv. \nl.

ii.. part i., j). ITti, ttli cil.

((/) .liiti
, |). lOli : M! 11. |/i)

tlicrcto.

(() .1//^, p. 60.
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person (7). So ail t'statc in fic .sirnpU- may be conveyed
liy deed of haijjHiri and sale dniy inroll'-d pursuant Hmmmhi in.

I

to fh.- -tutut.- of ll.-iiry VIII. alrrady mentioned (/,).
"''" "'""'•"'•

hut this assurance is now liardly fver t-niployed (() :

though it has the advantafe that an ollicc copv of the

inrohnetit of a bargain and sale is as jrood cvidcncr

ii> the orijiinal dfed(/-). When n l.ar^'ain luid sale is

oinployed, the whole legal e>tate m fee simple passes,

as we have seen (/). by means of the Statute of Tses,

the bargainor becoming seised to the u>e of the bar-

gainee and his heirs. A bargain and saU-, therefore, Uhl'.iiimih.i

cannot, like a lease and release, or a grant, be made to m.n|i''|!','','',,!"'

one person to the use of another ; for. the whole force i"'''"" •"

of the Statute of Uses is already exliausted in trans- unnt'tu'r."

ferring the legal estate in fee simple to the bargainee
;

so that the use declared would bt> a use upon a use, void
at law, though valid in equity {m). Similar to a bargain
and sale is another method of conveyance occasionallv,

thouiih very rarely employed, namely, a ron-txitit to ''^'""it i'

slnnd seised of land to the use of another, in considera-
tii)n of blood or marriage. This is also an assurance by
means of the Statute of Uses : for when such a covenant
IS made, the legal estate in the land j)asses at once to
the covenantee under the Si, ite. No inrolment of
the deed of covenant i- • - ary for the statute

!'e<iuiring the inrolment of .jg,, -„i sales extends

(-;) I'iiviilxin. I'rcc. ('(inv. M.I. '.^.\, ii .|,.||

"• part i.. ,,|i. 177, 214. 4tli cl. a i
,• i\-

Sic /,', Mn-<kiU uikI diiMji , h\ i(i,-..i-
''"'^'„^ iH<».->, :.'('li. -,2.-,. j,„, s.

I/') .1"'-. p. :.'!4. Ill - nil' .ou,,'
iitii'> and borniigh-, tlic imol- c. Is.
nii'iit cif bargains and silos is 17. .'i^

made hy the mavcrs nr other liiith,--,
"IliciTs: Stat, -li l|,.n. VIII. tainr.l if

'• •'>• - - Of land.s 111 the li:r> Ad. ,

-

"lunliesdf Uincastcrur Durliaiii (,, |m .-
It mav !« mado in the Lancaster Ii., pan
"I l>iirliani Court (if Chaneerv: U) St
^t'lt- ^ Kli/. e. 2(i, uliich mL(, i,. !!.. IV!, :,,,:;

pcrnuttcd inrolment in the [kila- (/) \iti, |.

tiiir (curts ut Chester, until they (»,) Anh j.

stand seised.

1{

1 1
1 ^ ,

,. IV.

iider

wts.
Im' Ilia le 11

(i .\

."1, Nis;

'he
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tmly to biirgiuris for Miliialilf coiisitlfiatioii. vsliidi \\t,

coiiHideriitioii "f n'liitioii>lii|) liv hlood or luairui^c i>

not ((/). This Is pcrliaps tlic <iiily iiistaiKx- iii ulinh

Muli a tonsil' ration is of any cITrct in law. AihI

It iiiav Im' noti'il tliat a ilced, in wliifli sutli a I'onsidci.i-

tion i-< expressed, niav take eOect as a covenant to stahd

seized. tliiiiij,di It lie in llie Imihi of a grant tir oilur

Hilcasf. assiiranie (<»). Again, a release i^ ~till an ai)|)ro|)n,itc

nietliod of conN'eying an estate tioni a fieeliolder lu

iin\' one, who with hi^ privity is m actual [xisso-mn

of the land, either hy entry or untier the Statute ,,{

ConUriiiatioii. Uses (yy). And a contirniation hy the rightful owner

of land to anv one. who is actually possessed of it. li,i-

the same cllect as of old (</). liut. as li.is Iteeii e\-

plaiucd. tiifse arc i)ropfrly ca.ses of the conveyance nf

incor[)orL,'al huivditaiuents. which always lay in griuit (/).

So that a deed expressed in terms of grant miglit alway,>

take I'tf'ect as a relea.se or conhrmation (.^•). Of com-r,

now that corporeal hereditaments lie in grant as well

as incorporeal, it would he purely supertiuous to g.un

possession untier a lease, tir tt) make an entry, lor the

mere pur[)o.se ttf receiving a release or conlirmation Irom

the freehohler in fje. An exchange t)f lands (/) is iniw

carried out by ileeil of gratit ("), or else by oriler ol the

JJoartl of Agriculture and Fisheries operating uiukr

the Inclosure Acts in the .same manner as an tnder for

partition (j). As we have .seen, the surreuiler of .my

estate (not being copyholtl tir custt)mary) must n<i\\ lu.'

luatle liy deetl, e.vcept in tue case of a sui.ender Ia'

operation of law (if).

K.\(li,uigi'

Siirroiidcr.

'") Am iTitciiilc'il iiiiUi iM,;c i~ a

\aliiiil)le iiiiiM(li'r.itiiiii. I. lit Moi

I lie MICTC tact of rcl.ui(iiislii|i hy
iti.iii iai;i'.

(..) .^ec /'"< il. h'liinit V. II 'uid-

, 'JJi, 1(1 .\1. \ \V. (ids ; l>o< il.

•'^Iititiiii/ V. I'riii-i\ I.") .Iiir. tlU-

;

I'rest. Ab-t. i. 7(1 7l>. iii. Il'l.

1'22. IsT : W'liii.i III- nn .--ri-iii.

H'j, anil . [I. iU(J, 11. til).

1/0 .1"'.. |.|i. Ills. Jl.'.

(7) A lit', \>. l(is.

{!) Alltr. |i|i. Ki.s. .'JJ.

(.-) I.iit. -. .".:; I ; c... I..!

;:(il il

(/) Aiiii. |i. Ids.

[II) I Iwv '. I-Ill'lnii-I >|M

'•((. (Vim. 7(1(1 <'/., 4tli 111.

I ; .il"' . p. i.iii.

{;/) Ant' . l>. lOS, i. II. I /;.

M
j
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In Milditiun tn ill tlic^f iiifthoil- of ci.iimv.iiici', !

wliicli tilt' ri^'lit of iilii'ii.itiun iiniilnil in mi r.^/iit. in

IiUkI niiiy he fXi'M Is.mI (;). an .',t;it.- of fivrliold in.iv he

cnnvcycil liy tin- cxcnisc of i\ \»,\\it of ii|)|iointin<'iit or

of a statutory power. .Mention has alrcadv li.rn made
of conveyance under powers (x). and more will lie s^Hd

on this subject in a future chapter (//), There aic aUo
various statutory tuefhods of conxevinj; lands re^is-

'iiiMJ Milder the Land Transfer .\ct>. I.ST.'i .md jSHT
;

iiid tlii'sc demand notice, now that re^ri^tration has

Imiii iii.ide compulsory in the Metiopolis (c)
: hut tliev

ire iv^.rved for sul)se(|Uent consi(h'ration ((/). The
-tlldflit, indeed, call never he loo careful to avoid sup-

iMiMhi.' that, when he has read a chapter of the present,

or.inv othei' .leiiK.ntary work', he is therefore ac(piainte(|

uith ,ill that is to he known on the -uhject. To place

hill! ill a |io>ition to c( .nprehend more is ail that can he

.ittempird in a first hook.

•229

'''iii\ i-\

'-} -I"!'. \<\>. tiT— 7."). I.-.:!, i.vt,

^'1 A 'It.. |.. Ij.-,.

''> /'-'. iNot ir,, cii. iii.

('/) I'n.l. I'ail \ II.
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CIIAPTKR IX.

OF THK nKSPRN'T OF A\ F:STATK IX FKK SIMIM.K.

ilAViNO oxamined the means of conveyinij a freehold Surrc^^h.n

estate l)et\veeii living persons, we will now proceed to ',',',!^.'|',^'{'[^"""

ciinsider the siibjeet of suceession after death. This

ran. of course, only take ])laee in the case of a freehold

estate in fee or in tail. Succession to a freehold in fee

may ho upon intestacy or nnder a will : but the succes-

sion to an estate tail cannot he affected hy the tenant's

will, as we have seen («)• At the present day, it is

])erhaps exceptional for a man to become entitled to a

freehold in fee, as /icir. upon the death of a former

tenant intestate (h). I^ut as this is a more ancient

method of ac(iuirinnr title than to take lands by devise

under the tenant's last will, we will investigate the law

(if succession u\Hm intestacy before examining that of

conveyance by will. In the first |)lace, however, we L«ii<lTi!uisi>r

mu>t advert to the statute already noticed (r), whereby
'^'^" '^'*''

the title of an heir or a devisee, though not destroyed,

is in effect postponed to the interest in a man's real ivvolutu.n .4

I'state thereby given to his executors or administrator'

(in his death.

,
real estiito to

till' exi'cutoih

or adininis-

t rat or.

I'.v th(> Land Transfer .Act. 1S97((/). "where real
i.,. ini

in any person without a right in aiiv ''/'"-'".c-^tatc N vested

(ith.T person to take i)y survivorship (c) it shall on his

'ItMth, notwithstanding any testamentary disjjosition,

ilcvoUe to and become vested in his personal representa-

tives or representative from time to time as if it were a

chattel real vesting in them or him." This enactment

IS'.(..

C) .l"((, p. 112.

Ih) Set- (iiilr, p. SO.

(() Anlf. pp." 2!t. ij8, 7ti. S7
ss, II,"). l:!(», Ik;, 19(1,201, 2\H.

(d) SUt. C(J k 61 Vict. c. ti.5,

.5. 1 (H.

{,) S(-c mt.. p. 1411,

M
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!

npplu's only in eases of death after tlie year 1897(/').

This Aet appears to ap])Iy to real estate so vesting; in the

personal representatives all the rules of law relating to

chattels real vesting: in them at eoniinon law: and it

•lives tlieni the same powers, rij^hts, <hities. and liabili-

ties in T'espeet of the deceased person's real estate as

they have hy law with rejianl to his chattels real, save

that it prohihits some or one oidv of several joint

))ersonal representatives from sellint; or transferrini;

real estate without the authority of the Court fr/).

This prohihitioii has. however, been confined hv tlie

ronveyancinir Act. 1911. to the exc ators wlio |)i-ove

the will (//). The Act of 1897 makes real estate liable to

be administered foi- payment of tlie deceased person'^

funeral and testamentary or administration e.\j)etiMS

and debts () in the same manner as personal estate,

but without alterini; the order in which realtv and

])ersonalty were previously a])])licable for such pur-

poses
( /). or the liability of real estate to be charfred

with the j)ayment of legacies (/.). And it ])rovi(les

that subject to these powers, rights, duties and liabili-

ties, the personal representatives shall hold the red

estate as trustees for the persons by law beneficiallv

entitled thereto, and those ))ersons shill have the same

])ower of reipiiring a transfer of real estat(> as persoiis

beneficially entitled to per.sonal estate have of recpiirini.'

a transfer of such personal estate (/). To enable the

student to understand these enactments, some further

accotint must be given of an executor's or adminis-

trator's ])()sition with regard to personalty .

(/) Scrl-. 1 (lM, :.'."!.

i'l) S,.,I. 1' (I').

(/.) Stat. I A- -2 Cn .
\'. ,•. :!T.

.^. lL>: Mf ,,.-t. |,|.. :.';!(i. :;:i7

(/) Si'f (ii'l,. |i|i i'!>, N;i. and
pn.t, Ch. xi.

I,) Rr .In,,,... l(t(ll>. 1 Cli. if.'.

Sff l,nst. Cli. xj.

I /. I Si.it. liii ,v 111 \'ict. c. ti.").

~, J i:i). I'lTlllllalA ll'^aill-v .III'

liriiiiarily pnyalilc eiit of prr-iii-

alty. an.! arc n.it [uiyalilr .nit . i

real i-^tati-. iiiilr--. the t.^t.itm

lia:^ cxjilo.^ly "I iiii|iliiMii\

(liarm'd lii.x nal otatt- with tlir

Iiav'uent of his IcL;acif> ; 1 .Faiiii.

wills, 1!)0S -L>IMi.-), (itii III. :
/;

H„,i;ln,. IS94. 1 Cli. tiil.'i ;
/.'

ik,iir(U. WJo. I
(

ii. VJV.

(/) Sect. J (1).

i
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f

A (leml man's personal roprosontativcs are his Prr-onal re

f-xt-nitors or ;i(liiiiiii>tiar()rs (/;(), hir tliev ri-prcsfiit his

jriroiiiii ill law toi- rill' |ii:r]i(i-i' nt >uiiit; or ticinji suod

1)11 liiii)iliti>'> incuin'il to or \,y him in hi> lifftimc (/-).

Hxniitoi,-. a- \vc ha\i' ^i-<-n (</). arr the jirrsoiis ap-

i.i.iiiTi-d hy a ii'-tiitoi- to caiiy iiiiT hi^ will : an admiiiis-

tiatcif i< thi' pi'i~oii appointi'il. tormfi'K' liv the

niiljii.uv. attcrwaril- li\- th'' Cniiit nf Piohati-. ami now

liv thi' IIIl'Ii Court of Jii-tici'. to ailmini>tci' tlic ])C!sonal

rtt'-it- of a )irr-on ulio ha> <iicii inti'~!at<' (//). K.\('cutor<

and administrators arr alik'' in tlii<. tliat tlic wlioli' of

tlir dr.KJ nian"s pi-i-onal f>tatr. indiidini.' Iiis chattels

IV. d, \i-st- ai)so]utcl\- in ilicm at law. a-^ to i-xccutor-^

iiMiiirdiatrly upon tlif ti'-tator'~ d<Mth. a- to an admini>-

ti.itoi upon hi- a|ipointiiii'nt ('/'); anil that tlicjr diitv

i- fii .ijijil^' thr pi(ipiTt\- -o \i-tc-d in them in pavmcnt
lit till' di'ci'a-ccl prtxiii - luiii'ial and totamcntarv

ii; administraf 'nil t-xpt-n-c- and dfhts. and tlicn to

di>|iuM- of till- surplus accoiilin;.' to the directions of

tin- will, if a will wnc left, or if not. according to the

.•^i.itute- of J)i--triljuti<in '/). Foi tln' purpose of raisinir [.^xerutor's

iiiiiin-v to ija\- del)t<. e.xpcn-e- and iiecuniarv legacies, '"'•"''"'"''*•

1 1 I II ,,
triitors power

:iii i-xecutor IS empoweird (jy law to >el| or inort>.;af;i' all of lli^[,flsltlon.

iiranv])ait of the dead man's chattels ; anil all adminis-

ti.itnr ha- the same jiower tor the like ])urposes. Hut

iio purchaser or morti:at.'ee from an executor or adminis-

trator at any time after the de.ith i- liouiid to inquire

Alurher any deliT< remain un]iaid. or for what purpose

tin- -ale is made, or concernin!.' the applicatifjn of the

money raised ; for it is pri-umed. in tlie absence of

i'.vi Stat, fill .V i<] X^i.t. 1. <<:,, /.'/.r.,,',,. , a- l.i.nd'.n Countii
-. -'I C^i I ,..,„., I. \'M>-2. 1 ft,. I.s7.

(') Will-. Kxor-. 1. 7.s."i 7->;i. |.-i .!/-/'. pji. :;ii. Jl. A: n. (w).
ii. llL'il. I7JI -7.. Ttli ,(1, ; i.i.ot I,,] Wii,-. |',i>. I'ri.p. 483, .">lii

- iHm;. Mio. li. l:!4ii. Inth (•(!.: J .-,1n, I7th o<l.

latin. Will-. Hill', litlieil. ; Win-. c/j /',,</. 4s:i, .-)ls.

I't-r..^. I'n.|i. .'ii \ II. If). 17th cl. : 1
,m _)„/,. „„. jl. ._>.i. n. iit.\;

unci .see !( Furl:, r . irn •(-, 1 S'.U, Uni;. I'ur.-. I'rup. 493 .-'/., 518 .i'l.,

1 fh. 707, 721, -,12 : lit (:.,hui< 17tli f.J.
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:)\ OK corironi-Ar. iiKniMiiTAMRNT-

I'vidonrc to tlw foiitnirv (x). ili.it t|i.. cvcfiitor

adiiiiiii-fMitor i-< actiiii.' in tin- |cu[»cr ilisrli.ii.',. (,|

ittict'. mikI his ri'Cfipr .ilotu- is a "mumI (li>(liiir"f (M.

nr

r'n.l,.

uill.

.fa Every will of personalty is required to bo prnvfd in

in IMT") -iiHci'eil,tlie lliirh Court of Ju>rice, which

to the jurisdiction in this respect excnist'd, fdrnnTl

the Ecclesiastical Tourt-. and after lf<:>l \<v th.' (

V hy

'iiuir

of Prol)ate (' and the cof)y (jf the will rhlivcred n

K\.rniiir's

til Ic dri ivi'd

fliMll I liC

tht» executor hv the Court (calh-d fie- prohatc idpv (,r

the i)r()bafe (') ) i- tie- oiilv |.-i;al cvidcnr.- of (n, rJL'ht to

intermeddle with the estatf. But a n ''Xfciitor i|i'M\,

his title from tin- wIf will, no f from 'lie prol .ite th.Tfof ; t!

»i II, iim»'(liattiiatt on

Aclmiiiis-

tnit(.rs from
the Linint.

personal estate pas-es to him diivcrlv, ir

the testator's death, and he can perforin anv ordinarv

act of admiiustration. -uch as -elliiii aav fiart of the

ert'ects. before probate {n). An admini>trator's title i<

derived solelv from the irraut of ad!inni>tiatiuii made
To him by the Court, before which he has no

interest whatever in the ' ^totateVs propt-rtv (r) : but

aft.-r the grant has been nade, his title to the inte^-

tate's per>onal ami real e- '•ate relates l)ack to the dav

L'al

l,etti'l-!J (if

ailriiiiiistia-

t ii'ii.

if I'lelxltl

. I. lint

t'xt'iuti'i-^

of the death (vi. Tiie proper evidence of his title j-

the letter< of atlministration by which the iirant i-

One appointed executor is not nbliL.'f(l r.
m-iati-ii !uade |„

accept itfi. ne mav renminc e pn.)bate. tha t I<, -iL'llitV

to the Court lii< refu-.i! to act. a nd tileteupoii til- iimr

in rt spect of the e\ecntoi--hip will wholjv ira-i-(:l

points nicu'e rxec uiot< than oneWli ere a test.itor ao

l!«i::. 1 I !i. t;.

' ''I'trni-t.
t I \Vii:< K-

Wiiw. Kxi u. IK!::.

iiVt. Trl!

od. ; i. TiMi. lethe.l. : Wriw. F
I'l

er-i 1 7th ed.

•d. : JU. -•::

ri'.-. I'i'r-. I'p

I'Xi. -Aii:,

4Vi. 4«

4!U. .-.[-<. IT'ti /i'. r) 1 Wni-. Exor^. 4l'4. ti:!

»7--;/.s :!.-. Vh. 1). .-)iil : A'. Tth t-d. ; 31e. 4tj8. leth td.
y. a- /•'

111. \«l ; cf. A't'hfx'ro'itjh

C 'iitfh't. Is94. Wms. IVr^. Pn

Svloii

ITth ed.
•P' d.i- .-d'

u•l;!. A. C. TO.

a !;//;.»;>

(f) The oriirin;'! \»iil i-; d>'

po>itt'ii III Court

[y] K^ Pri/^", UHJ4. V. .'"•d.

\Vi 1-^ r-



>F TfTK T'F.-fF.ST f>F W F-TATF IN TF.F «tVPr.F.

if fli-rii !ii3 nn "i^ju.tl and •ntiro inttTPst in ;inil

•?W

.v.-r rti. [-'n.

rii. .iH' 1 •-.in Tht-r-f'ir- il

•\ol\inLr n]i<>n

f th.'I '.aliil <li-i)i>siriori nt th<

Aifhour tf 'i'r:'iirr»-ri' ' !• (,rh'T< {".) And
'.i! -iMrnirii-T.r ipii'Mf- r<> h,i\i" ftiti ^ariif

iiMiiiTn an- \->.-rv rartMv

.!n^>-<l IM. W •\'fral •'X'-rurur> ., ^'ir'.

rh' •• -urvivt-- r,, -},.-.• ••vI.m remain/') : rair on rh>-;,.nMt"

t a 'ui ,:v;ri_' i-viMi;tur fiavini; iinivi'ii

h- will \)]\r n<i- ''.n.t. !••-.•',• a'itiiini-f'-r'-d rh»» f-^tar*? and

.'-tv;r._' .tn •;a'-< li^^r. 'h.it .-\.M;;rnr b'-rnnir'-' '/j.^o fill Id

':.- •••>-<;!ir.i.r <>i f'r;'- "ri.'iria! tf--tari)r. and }ia< tfu' ^aine

:r.>.-r>-t in and j.M.v-r- .'.••r rh- i.ri'_'inal ti--tar(jr"s

ha-vi- a- hi- 0-.V!! r..-'.tt,,r iiail (./i. But th^- (jtHcf -^''"'^"•

'r;i?'.r - '•fl;'

..f a'irriirii-rr.i'nr i- rj'!- -d Tin-rni --ih!*'. If an ad- r - ^ tu; -•

*','r di^* r.'**l'.'r*' Ki- "'r*'' •• 1- ui-<-har'i»-(l. a ut.-w
, ihi--it'if.

dii::,:rii-T.A'<ir 'f..il'-d .tri adr.'jrii-TTati'r ib' hito.-t t'on .Vium-.i--

.'„. r'-^ifif'.< <<i -hi'rtly df- '"I"-' ii"»] rii'i.-t b»' appointed >„!„,'. ,,!„,

r V •h'- i'o'ir* : and -n'h an adtnini-rrator niuit also be

i; p'.'iii'^-d if an •.X'-<:iitor di-- iiitn-tatt- k-avinj the estate

;r.idn.ini-t'.-red. A!-o if a t.j.-tator omit to appoint

-.-'ri'r-. "V all hi- f.-xwur<..r< di^- b.-fore him or

--r.-ur.':- probate, an ai,ir!iini.-''ra''ur r-'on teMnnifi'ln '-"' ''•'i-

''!•> /.» rnu.-t \->^ appoint- f-d to act jV i. Wht-re any chattel.
,',".,'.','. f.,.

•-'-nal i^r r>- ..', i- -p'rcirijally b,_-,|UHar}i,,,i bv will to anv
•'-:.. r :,!. :>;'''::•:-- '>i ^h-- •:->-i';t(ir nn tht-

•,..-,,-,,
J-

, .;,-,i^K a:. I ;- ,i::-nab:e by him -quallv with• :--- 'A rh>- t:-^ir'n•'- i- r.-'Hahv ( /' i. and d(K-< not

V--' !n 'fie k'^atee until rr,- '/.xx/iii-.^.r ha.- -i2nin>'<.i hi- f'-'^"';''

-

»-.-L-: r,, th- b'-iiUf-' ; a:.d -rii- ,i-— nr rnu-t not h'- '.]'!..'[.,,"

z.:--i\ until r!;- f-x»^<;utor i- -ati-H>=-d that h»'- ha- iurficien'' '•r"-' '
•'

•,.iOf!.

; - f:.:l-,,: V, I.Jt-rui;.. \
ITri, ,.,].

'Lf!. •^''': U":;;-. K\ '-. :':!. !. 1 W;..-. K\. r-. 2:a. ir,:,.' : '-r, •<.: '.»4. Ti' -y,. 2T'.. :!>.'.'- 1.
", T-.i; .,!. ; |^... 1*1.

-
-.. •.!.: W- . I'.r-, i'r. r. i>r.. !.«, .'..4. ,;,:. inth t-l. ; \Vm-.

!'" ••;
'

I'-r-. P- n. 4*f5. 4»T. ITth h.J.

- \Vr:.-. Kx. r-. '.:>.'". Ttn » I VVr: -. Y.x<,T^. 4til "/ •

'• - . • -i ;
'>'•.;..-. i- -. TLJ.-ru. : :;7'

•
•-,'., ivth f-'i. ; vVm-.

;-.- p. .'i:, ITth -i. Pers. Pr-^p. 521, .^22. ITfh H.
•Vn:= p..--. I'r r. 4*". '

.! . 2:1:!.
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-'" '»!• convouKw. iii:i!i:iPiTA\rF-\Ts.

to pay til., debts and .xpcMs.vs witli.Mit, l.avinir rcroiirM.
f.. th.. |.n.|HTty M. I)<.,,,„.;,tl,r.l(7), \Vl„.i, this ass..nt
is ,!.'ivrn. rl.c |.r..|,.-itv lM..|,i..atl,r<l vests at ..nre ii, fl,..

Ii'^'alr.. at law without any Imthcr lon.iaiitv (//). I'-eforc
such assent is Liivetl, tho s|.eei(ie leirate.-. t'honirli lie has
no interest at all. not even a riu'lit to sue, at law, has a
rii-'ht to -lie in e,|nitv I.,,- tlie due administration

. if

the estate, so that the chattels s|„.eili(allv l.e,|neathe.l
shall he seemed to him : and he has a corresiHm.lin.'

• (jnital.h- interest (/) therein, ot uhir-h he .an ..ispn.e
(snhject ot .-..nrs.. t.. th.^ liahility to th.- t.'stat.n'^
«l''I»ts). and which uill d..v.,Kv ni...n his p.-rs-.nal r.-pn-
•"'"^"^'^•'^ '» '• v.'tit ,,) his .h.atli after th.' t.vstator
'"'f '"'"" '• x.nitor has si^r,ii(i,.,| i,;, ass.-nt(/).
-And |..'enniary or r.si.luarv l.irat.'.-s an.l th.. p.-rsnTi-
.ntitl.-d to th,. ,.|r..ets of an int.-stat.. un.l.T th.. Statiit...
of l)istrih.iti.m(/) hav.. similar ...initahle int,.n.sts i,,

th.-ir le,ua(i..s „r shaivs l,..f„r,. th.. sat.ie ar.- actiiallv
|)i)id or divtribut.'.l to th.-m (///).

SV;!:^;:.,.
^'"'"'^'' f'-' '-»•! T'-ansfor Act. 1807 (.). then, a

A.f. is!,7, mans r.al ..stat... ind.i.lin^ his legal and e.,uitahl,.
.'^tat.'s ui f.... simpl.. (.,) .,r /,//, ,/„/,>. ,ip{p), vf.sts aft.'r
his .i..ath in his e.\..eut„rs or administrator in th..

same mann..r as ,i .-hattel r..al (7) : and his ,,ersonal
n.pn.s..ntativ<.s hav,. th.. samo power to dispose ther....|

M^ tli,.v hav.. .,v..r .hattf.ls r<.al v,.sfing in thf.m (, ).

save thar >,,m.. ..r .,1,.. ,„ily of sev(.ral j.iint person,.!
r,.pr..^eiitativ..s. wl,,, pr„v.. the will, may not soil .u

tmn>f..r ival ..<tate wirh..ut tho aiithority'of th,^ Court.
\Vh..r.. u te-tator app..ints several executors, his r.-al

(r) Will-:. IV-r--. Pn.p. 4n+, (/) jntf. p. 21
,",';• ,. , , ,

'"" \\'"i-- J't'rs, Prop. VM,
/I, .>-,

. . .Ill ..14. .,_,i. ,,.j|_ i,[j, ,,|j
" CM Antf. |,. 2.'JI.

I") .1"''. pp. SS. im. A> t..

(..-tatfs tail, see ftule. p. 11.-,.

(/') Ante. p. I.'j.t.

r.

(') An.!., p. lll|.

(',) U'.ntwi.rtli. K\..r~. .;.;

H: 1' Urns. K\(,is. I;j72. Tth

•114, I Tth (-(i.

rop. .'Hi, 4.S4. 4!t.i. Jll-
{'/i Aiilr

]>P- -'-'. -I. J.iJ; /!.

lio^j-'on, 1916, 1 Ch. 116, 124
{r) Avtf. p. 233.
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r-'t,it<; Vf-t- in .ill iif tlii^iii lliilii'-ill,it.-l\- Mil hi~ il.Mtli. l:''i '•'''

I". 'A,i' li-'|fl. r\\'T>:ii,r':. iiiiil.-r till- Aft. tint it thi-r.- wt-if ;,,„:, ,i'

riir*;*' i-\'-(jiifor- ,iti'i '.t:'- i<\ tfi.-m ili'i ii^t picvi- rln-'^" ''''

'Aiil .iri'l 'li'l ii')t r"ii')iiiii • pi'ilMti- I . i, tif MtlnT t\\(,

< lUi'l tiot iil-|i')-'- of t!i- r,-.il i--t,ft.- witlinllt til.' mli-

i.;irr>-nf'- of t ii.- tin pi f/;. In t hi- i.-j.-tt. Iimv. .-v .-i. tlf I' '•*•
'

' ' •:'•

i.jA li,i- Ij.-ri, ,i|r.T,.,l \,\ til.' r,,i, v.-VMiii iii'_f Alt, I'.ll I ("i. 'v,,-. I'i't'r,

.iiiidi I'li.ihlf- .itr." '•v.fiiti.r oi ••\i-'iit(/r -. ti. w li'.m ' '

"'
'

'
'

li II. r. : .t,

i.rob.it.- Ill ,1 Will li.i- l..-1'ii L'i.int<-ii, t.i iij.ik'- ^1 \,ili'l

-.;!>•. t-r,iri-f>T '! 'ii-j(')-if ;iii, fit \],i- ri--r,it(...r'> ir.il i--r,iti-

Aith'iiir tin- .lUWioiir;- .,f th. <(,ijr' aii'l uitliout tin-

'orjr-iirr'-ri''' oi .iiiv otd.;- ii.-r-nh ii.tin. (1 ,i- i-x.-ciitor wlin

r.l- IlOt {)rOV''(i till- Ulli. huf I.) \UlUlll [lUWrr- to |j|(i\r

:.i- b';t.-n r<'-t,-r\c(i (.-!. P.'iiHtii i.ition ni ijiuli.it.- |,v " i."" ..'I't.

,
. , , , "t !.r'.l,..t.

:.•: .tppoinft-d i-.vff.nror i- ••'ii;i\;il>'iit to a ill-'!, mini i
,',,„. ,,;

:' ,iiiV intt.-n-t-, c ,nN-r!i-.l l.r thi- .iinMiiiit m.-nt in tln'"''"'
' I'M-. U1..I-.

'•-*, ttor .-! (.'.it. it.-. r..-al I.I ))'.T-iin,il (

'
) ; ami it oin'

;..i:ii'-il •.vi-rutm m a will iriiniini'- |iiuiMti-. hi- ron-

.r.-'-rio; in -^UV ili-po-irion of th'- tr-tatoi'- i.'al c.-tatt-

• .ir.i'iot \»: r'-i[uiirii, .Suhij'-i.t to till- ii.t.'ii'-t ami |ioui-r,-

•' 'iii.t-ri to rh'- lit-, id iii.iti - [it-i-i'ii.il i.-|ii.--<'Mt.iti\ .- aii'i

" .• llahiliry of the- r.;ul .•-•.i'.' 'o !,.• ili-po-i-il ot to

.•.";-f'." fii- d'-l)t- aiiil tc-*,ii!i.-nt.i! '' of .iiliiiiiii.-ti.it iMii

.' •.•:i-<:-. til': rrji- lit hi.- h'-il ol' (h-v i-.i' i.'M..i1Ii-. P.ilt N lOir. ..f tin-

'.- ti.ttlir'- of that tit'.- 1- ( fia!iL"-il. N*''' li.liu'i'f iloi- .1 ll ,1, ..,.,.,.. | n |,..

---,,, 111 f--i- -ill;].!.- \-.--r il,ii.f.-,i-j!)lv at law l!i ttf l!'!!'

'
' i'-vi.-.-.- iinrnrill.i'i-K- on >ii.- T.-iiant'- il.-.ith. At law

- .. -vhol.' f^t.iti- U'lW u'oi-- to till- t- vi-i.iitoi -. it till- t.-nanf

:.i- i-f^ .1 will apponitinL' t-.M-riitor- : .unl it not. thou.i.

". • f-f.it.- ilo>-- iiiih/'-'l ili-ii-ii'l til thi- hfii' iit-iiilini.' til'-

^' !i;.- 'il- 1.1 ;i\" ..f -.\ .-r;.! 1 M ^t.l t
. ! ,\ _'(..•... \ . ,

,

:\'

,

•
' '- i<..i\ ;.-..\.- .. u ;i !•: -. I::. •;:.<,:,._: ,.i,r.. t, .|i-|,..-,

if ''< .']„-, .: ..ili,.;- :;•.•! ••. •
li. .• I'-; I.

r'!r.Ml.. . |.r 'ii.;'.-. p. .O-p A Kl'i .'I M ' • ! i t h'- '!. ' '
' |.'. -

•-. '1 - 'I f-.r iiiii ..r !h.:;i . I.,i!.-

::. i:i.| !'!-v.- r'l, -.ui!. >•• .,<../ ,..-,...-.:: i I 1 . _
;.- K\''.r-.. :;>!. 7:i. i. . 771. 77t. 77i;

;
/,' /...'/\ (i-

h'T 1; ..,1 1 ; 1 1 1 '.. i;.| . /' /. ,
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A>^(Mt Vl'^ts

the lands in

the ilpviscc.

Ailininistni-

timi yrarilnl

in igniitani-i-

of a will.

OP COUPORKAl, MKRKDITA.MION'TS.

uppointiii.'iit of an iidiiiiiiistrator, yet it will vest in

tLe administrator iiiiim-diateiy on his aj)pointniL'nt (/y).

Hut as we have seen (:), subject to the liability for (lcl.t>

and expenses, the personal representatives are to hold

the real estate as trustees for the persons benelieially

entitled, who are to have the same power of re(iuirin),'

a transfer thereof as persons beneficially entitled to

personal estate have of recpiirin-,' a transfer of the

same
;

so that the heir or devi.-,ee retains an eipiitable

i'state in the land exactly similar to the interest of the

h'jiatee of a specific chattel before the executor has
uss-nted to the becpiest (a). This e.piitable estate

vests immediately on the death of the ancestor or

testator in the heir or devisee, and may be aliened by
him iiilcr riro.s or by will, and will devolve on his

tleath as part of his own estate, subject always to the

ancestor's or testator's debts, ice. But the heir or

devisee does not accpiire any legal estate in the lands

descended or devised (except in the case of the heir as

above mentioned pending the grant of administration),

until the personal representatives have conveved the

same to him by the usual means of conveyance (h), or

in the case of lands devised have assented to the devise,

when the lands will vest in the devisee at law without

(;/} .l"^(.|)ii.S!)* ii.(o),2;t3,l':U.

If ailniinist ration tna dead man s

effects ill' eininedusly ".'ranted nri

the MipjHi.sitiun that he has died
intestate, and a will lie siihse-

<|iiently found, the exeeiitor-
a|))>ointed hy the will may a|ij)ly

to the Court f(jr a recall" of the
letters of administratinn and for
probate of the will. In such ease
the leiral estate in the testators
chattels real and real estali?

jiasses to the executors under
the will so soon as their title is

lonliriiied l(y such recall and
luoliate. Hut ill till- meantiino
such IcL'al e.Nlate le-its in ilw.

aduiinistiutur, as the dead mant
personal representative ap.

pointed hy the Court , and any
act 1,1 administration projieill

<loiie in eood taiih hy the ad-
ministrator while ti'ie letter-

remain unrevoked is valid. So
that if the administrator sell or
niort;iaL'e the deceaseds chattcU
real or real estate in exercise of

the power of tlisposition incident
to his oHice. the purchaser or
inoitj.'a'_'or will (ditaiii a liood
title, which the oxecutors cannot
defeat ; //, »vvo». v. S/„l/, n, I'll 1,

2 ch. i:j.

(:J A nil, p. :.>;{|.

{a) A}ili, p. 2:!.-,; /,'t li,:/,~,,i,,

li.'lfi. ! Ch, I Hi.

('/) Aiik, Pi). Ill; 12ti.
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OK THK UK>*OB.Nr Ot' A.S I >lAli: IN KKi; >IMn. .. m
auy furtlu-r roiivi-yaiuc (i ). Such (Hmveyuiicc or iissriit

may bo mailf, vitlitT suhjett. Id a tliaim; "" 'l'>' liiii<l>* I'T

the paymout of any riioiii y which the iioixmal ivjih-

«t«atativcs aif halilf fn |tay ((i). or without auv .such

charge: ami if the .niuic he niaih> Mihjcct to such a

charge, all liahilitics of the |)cisohal rc|Mc>iiitati\r.s

ill rcMpect of the laml shall cca-c, cxcf|it as In ativ acts

(l(»iic or coiitractH euteretl iiitfi previously hy tluni^*).

If the personal represciitativo fail to cciiurv thf real

estate to the !ieir or devisee within a \ear after the

tenant's death 'jhis hein^' the period always allowed to

executors or a<'.MinistratorHfor payment of the del)ts(/
) ).

the Court may, on the application of the lieir or devisee,

order the conveyance to he ma(h' {</).

As we have seen (//), the careless wording' of the fviad . tml.

hand Transfer Act, IHUI, has h-ft opi'U the ipiestion

whether an estate tail now vests in the tenant's personal

representatives on his death. An estate tail is cettaiidv

real estate; but it is clear that the term nvl r.shilr as

used in the Act must receive a restricted interp' tation.

Thii.s an estate for a numV life is his real estate: but
Ills interest ceases ou liis death (/). and it can scarcely be
argued that the Act oi)erates to pioloui^ that interest

in the hands of his personal representatives. I'eriiaps

the hey to the constrtiction of the enactment in <|iiestion

may be found in the words ••
tiotwithstaiulinj,' aiiv

testamentaiy disposition "
(k). It may not improhablv

he held that the Act is only intended to alTot t the devolii-

lion of devisable real estate, and does not therefore

alter the descent of an estate tail. Mesides this, it mav
l)e ur^ed that the Act does not show a siillicientlv cleaV

11

(') .: ii.tr. pp. :!;i2. j:(5: a-,,,,/,

\. I I'I'Uiil l{fi-i inn (aitniifi., \'M\.'>.

I K. 11. .^Hl .,.,. I \\m^. \. ,s; p.
-':i:i. -'ii.l ,(

I'/) Sec / Cun/ ,( l.'ill\ ( V/».

'"'. Htel. J Cli. 4(i;i.

•'II. liO \- (il \'irt. r. Ci.-i.

Ml.i.

(/) Will.. I'ri-,. I'M.p

")lti. ITtli c.l

(;/) Slat, (in .V til \ ut.
•• :i (-').

[>n -t'll', p. II.-,.

(') Ant,, p. Ilti.

Il\ I,,'. ,, '•!!

Ills.
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Rules i,f

ili'sccnt.

Rule I.

I'urcliasc.

or ('oi<p()i;i:.\i. iii:i!Ki)rr.\\i|.:NT.->.

intention with icsi.trt to (stat.'> t.iil to ov.rri.lr i|„.

provisions of the statufr /)< UohI.s il), ivmilatiiij,' thr
(Ifvoliition of such states acconlin;.' l(. the will ,?| thr
Wonor. and to charL'.' thiMii with the payment ,,| ,,

dfceasci tenant's dchis ^'..nrrally a liahilitv li.,,

whicli they wciv incviously f.xciniit (//-).

lii-ni

With this picJaiH' \\v will now procrcd to conH.lr,
tin' rules of the deseent of a lee. as alteie.l |,v il,,.

lidientanee Act, l,s;;:; („). K.,,'. notwithMandin- tl„.

Land Translcr Act. l.s'.iT. the tith- of an h..ir i. Mill

ascertained \>y the .same rules as wen^ in force hefi.re;

uitiiouuh .since that Act his henelicial inten-t. in tli,.ca^e

of estates in fee simple, is at first e(iuital)le only, and iie

does not obtain tlie IclmI e.stati' mi tiie lands de.s, .nded
to hnn (save as al'ove meiiticjiK , ^.., ). until th.' sam- ha-
boo:; e.\])ressly oonvoyed to liim t>v th,' deceased tenant-
per8on;il rc]jiesentatives. Tiie Inheritance Act. |,s;;:l (;,).

does not extend to any descent (mi the ,K>atli of anv
{K'rson ul;o i, ay liav<. did befiuv tiie year 1^:11 (/,|.

For the rules oi (les.Tiit prior t.. that date the ivadn
is referreu to the Commentaries of lilackstone (</). tu
Watkins-s Essay on the Law of Descents, aii.l to the
author's Lectures on Seisin (/).

1. The first rule of descent now i,-. thai inheri-

tances shall lineally desceii<l. in the Hot pi-ce. in li,,.

issue of the last purchaser. „- n,Jiin/,>w. A> ue h;i\,.

M-on (.V). the word purchase iias i,, |av; ;, meamim
more extended than its ordin.irv si'n>e : it is jio-.-c-.-khi

to whicli a man conieth not by title ,,f de-eent (/) :

a devisee un.ler a will Is accordiiiL'ly a punhaMT m
law. .\n(|. by the Jnlierit^uice .\ei. the puivhaMT fine.

(/) St.ll. ri I'M... I. r. I
. „„/,

I'M Sl,i!.;! A 1 Will. I\ ..
,
|(MI.

iunniiii'd in 2-_ \ _::•, \ ,,,, ,, ;.;,_

I..-. I'J, :.'().

(/') Sr>1 li.

C/i - Kb.k. (Mi,ir,i. .
. I I

CI l'|>- I ll'l.

() .!"'<. |>. 7(1.



or Tin: i.kscknt of an kstatk i\ fki: simfm,!:. -JU

wliom (It'srcnt is to ho trarcd is dcfliii,', to he tlio last

person wlio hail a ri^rlit to tlir land, and who cannot be
proved to have a<'.|uirrd th.' land l.y desc(>ut. or In-

certain means (-/) which remh'r the land part of. nv
descendible in the same manner as. other land acipiind
hv descent. This rule is an alteration of tin- old law. I>.-<,.„t

which was. that .h'scent should he traced fro!n the j','',
";,',,'',,,„„

person who last had the fendal possession or seisin (,,•) ;
tli<- i><i->ii

the maxim h.Mrm si'isina fanl sllpi/,',)^ (//). This ma.xim.'
'""'' """''''

:i relic of the trouhlesome times when ri<:lit withont
po-^sessi.m was worth hut little, sometimes jrave

'"•.a>ion to dillli'idties. owinu' to the uncertaintv of the
.pIrMion. whether poss-ssinU had or had not heetl taken
liv anv p<Tson entitled ,-,s heir: thus, wh.'re a man
w:;s enterinic into a lions.- hy the window, and when
li.ill out and half in. was pulled out aj;ain hy th.' heels,

It was made a (piestion. whether or not this ei trv
wa- sutlicient. and it was adjudj^ed that it was (:).

TIe'se dilli<idti.'s catuiot arise under the present law:
f-'r now the heir to he sou^rht for is not the heir of the
person l„s' .sr/,v,v/. hut the heir of the lasf prrsnii e„hlh,l
'rh„ ,li,l ui)l iiihenK vhether he did or did not ohtain
the p()s>e>sion. „r the receipt of the rents and profits
"t 'lie land. The rule, as altered, is not indeed alto- ()i,j. - •:,,„

L."'lh r free from ohjection
; !, r it will he ohserved ,'',' ".'„"

.

that, not content with making' a title tr) the land"
'(pnvalent to possession, the Inheritance .\ct add-d
a new term to the delinition. hy directini,' desc( nt to
he trac'd from the last person entitled win, iI'hI iml
'I'hmi. So hat if a person wh<i has hecome entitled
a- heir to another should die intestate, the heir to h,.

-"ni.rlit for is not the heir of Mich la>t owner, hut the
li'ir ol th.' p<"rson from whom such last owner inherited.
Tins provision, thoujih made hy an Act consequent

i") Ks( ileal. I'aiiiiion an 1 Fn- Walk. IV-^crnt r 1 - ••

(r) \nlr. n .ii;
."i.'Ji

' - I'.ia' k. ( .1111111. L'o!)
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242 or ColU'iiKKAI, i;KKh[|'.\Mi:MS.

on the report of t]w Real Property (

was not proposed !)y them. The C

oinmissioiiers.

oiuiiiisMoiiers luerdv

Rule 2.

Rulo 3.

proposed that lands should pass to the heir of rli..

persof, l„,i nilUlrd (a), instead, as before, of the prrs,.,.

liisl srisal
; thus facilitating the discovery of the li<ir,

l)y rendering a mere title to the lands sullicieiit to make
the per.^on entitled the stock of descent, without his

oi>taining tln' feudal posses.sion as liefore requiieil.

I nder the old law. descent was confined witliin tlir

limits of the family of the piinhdMi- ; but now no pers(,n

who can be shown to have inherited can be the stock <,{

descent, .\cept in the case of the total failure of tli..

I.eirs of the i.nirliasrr {/>) : in every other case, descent
amst i).' traced from the last jHn<l„i..i,. The author i>

bound to stair that the decision of the Courts of Kx-
cheijufr and the Exchequer Chamber, in the case of

M'./fli/hliiii V. liniHcll (r), is opposed to this view of the

cimstruction of the statute. The reasons which indued
the author to think that decision erroneous will be

found in Appendi.x (H).

2. The second rule is, that the male issue shall Le
admitted before the female (</).

o. The third rule is. that where two or more of the
male issu<' are in equal degree of consanguinity to the
jairchaser the eldest only shall inherit ; but the female^
shall inherit all together (c). The last two rules are the

same now as before the Inheritance Act ; accordingiv,
if a man ha- two .sons, William and John, and two
daughters, Su-annah and Catherine (/). William, the
eldest .son, is the heir at law, in exclusion of his vounger
brother John, according to the third rule, and of his

.sisters. Susannah and Catherine, according to rule L',

f'J) Thirtcciilli |)rciii(,-ial a> to (i."):!.

"'7''''""-
('/) -' J-.iaek. Coiniii. l\-2.

(M Sl:it. ±1 k J.-i Vir., ,, :i.-,. (f) /W. 214.
'•^, '''•.-;;

. ,. „ (/) Nre the Talilenf Drscents
r ; : i:. ;'^ *\. -J, _- II. iV ^%, aiilieA,»'(i.

j
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although such sistns slioiild 1„. liis seniors in years.

If, howuvcr, William should die without is.->u(', th.'U

.fohii will succeed, by the s.rond rule, in exclusion ot

his sisters: but if .John also should die without issue,

the two sisters will succeed in e,jual sliaro by the third
rule as beiiiir totiether heir to their father.

Prinioireniture, or the riirht of the eldest anion^r ivi',,.,.

th.' males to inherit, was a matter of far ^neater con'^
'^''""""'

se(|uetice in ancient times, before alienation bv will

wa> permitted, than it is at present. Its feudalOri^in
H undisputed: but in thi-, country it a|ipe.ii> t,, h,.,ve

taken deeper root than elsewhere
: for a total e\clu>ion

of the younirer sons appears to be pe<uliar to Kn^iland :

ni other countries, some portion of the inheritance, or
Miine charjre upon it. is. in manv cases ;it lea,vt. secured
hv law to the youn-,'er sons (,/). F,„m this ancient ri^dit

lias ari.<en the modern Kn<r|ish Custom of settling; the
laimly estates on the eldest son ; but the liuht and the
custom are ipnte di^inct : the ri;rl,t niay be prev.-nted
by the owner making hi>. will ; and a conformitv to the
custom is entirely at his option.

When two or niore persons together form an heir, Cn,,,,,,,,,.,,.

ilii'v are called in law. copdici', ,<,•<, or niore shortlv,
iHrrnn;:. (h). The term is derivd. according t.j

Littleton (/). from the circumstance that the law will
("iistrain them to nud<e partition; that is, anv one
-nay oblige all the others so to .lo. Whatever may be
ilH)Ught of this derivati(,n. it will >erve to n>mind" the
""i'-'' that coparceners are the only kind of j,,int
"wiiers to whom the ancient comnion law granted the
power ,)f severing th-ir estates without nnitual con-
sent; as the estate in coparcenary was cast on them
I'v the act of the law. and not by their own agre.anent.
It u-as thought right tl„.t the perverseness of „ne should

^iPif^

\'i\

1»
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I'.ulili

Km ret V.

not prevent tlie others from ol)tiiininK 'i in'"'*' l)enef'Ki;il

iiietliod of eiijoyitiu the property. This coiiipiiKc,! y
])iirtitioii was fnriiieiiv etTected hy ji writ of |iaititi(iii (/,).

!i |)rocee(iini; now aliolislieil (/). 'I'lie modem methdd
is hy an aetimi for paitition in the Chaneerv DiviMdn
of the HiLdi Court (///). Partition, however, is Hio>t

fre(|iiently nunh' hv vohmtary aureement hetwfen the

parties, and for '\t\< purpose a (h^ed has. hv the Keal

I'ropertv .\et. ISI."/, ' .cii rendered essential in evei\-

vA<.i' III). The I'oard of .\urieulture and Fisheries ha>

aUo power to eHeet partitions un(h'r the Ineloviu,.

A(ls(,.). When partition has hern etleelcd. the land-

allotted are said to he lield in smnillfi ; and each ow mr
is sail! to have the nilinlf/ of her own parcel. .\|'j.i

])artition, the several parcels of land descend in the

same manner a> the undivided shares, for which tlicv

have been suh.-tituted (y/) : tlie copaiveners, therehne.

do not hy partition hecome /n./cha.'^iis. hut still coniiinie

to lie I'ntitled hy descent. The term /ojiarcrtin:^ is not

applied to any other joint owners hut onlv to tho,-.

who h.ive hecoiiic entitled as colieirs (</).

I. The hiurth rule is, tliat all the lineal descen-

dants ui iiijiDihiHi ol an\' jierson deceased siiall ifprr-

sent their ancestor: that is, shall stand in the same
place as the person himself woidd have done jiad he

heen livinj; (/), Thus, in the ca-e ahove mentioned.

(<n the <leath of William the eldest son, leavine a son.

that son would succeed to the wliole hv li^lit of ivpre-

seiitation. in exclusion of his uncle ,lohn, and of hi-

(/) l.ilt. --. :.'(7, J4S. witheu! liMiA ,,f Mi-iM' l.iii,

(/) Stat. :; A I Will, IV. r. L'T. ->. 2U -IM.. .'.",11. ( ,,. I.iit.

> •*•' 1<1!» a, LMK; I, ; ,ee n.l,
, |,|,. ||i.-,,

!'•') ' ' IM'- 1^"- l-"il- ItW. A- II. {
/•).

(/() >>tal. s ,V !) \ii-l. c. hili. (,,) .I,,/,' |,. |,-,ii

-. :i, rc|jla(iii.j 7 A S \'irt. c. 7ti. (/,) j |>n-t, .\l,-( :;
;

/;,„ ,/.

s. :i ;
riiil,, p. |.-,;{. .-\t (,,111111(111 Vii.«tliiiai(( V. iJi.nui. :> .\. \ i: .

law partition In'twceii lo-par- SIU ; anli . p. 24\. \ ii. (u).

ceiier- ini!.lit tie ma, I,' liv nan,

I

la) T.irt -. i.>54.

ayrcuim-iit iolluwi.-(l In tiitr) and ^i) 2 iilack. Conmi. I'KI.
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two aunts Susfiiitiah atid (JiitlxTJiKj : or had Wiliiain

left a son and daiiijlitcr, sncli daiii.dit.r woiild, after

the dpcoasc of h.T firo'luT without i>~iir, 1,,., in lik..

inannfT, the heir of Imt ^'ratjdfathcr-, in ..\(hi>i(,i, ,,f

her iiriflc ill I aiint-i.

The prvr.'diriu nil-- of d.-<i-iit apply as wrjl t., thr I). -. -„, ,,f .,„

Jesccnt of an cMat.' tail, if ri<,t duly l)anvd. a~ in that
''"'"'' '^'''•

of an fstati; in i>:<- >iniph'. 'I'hi- drx-.-nt <,[ an r.Mat.'

tall IS always trarcd from tli>' pmchasrr. or ih.nrc in

tall, that 1-. ln;Mi the pet-on to whom ihe c-tatc tail

Wa- at first iriven. This was the (as,, j.rfon- the lll-

h'.-ritaiK-.' Act, as well a- n,,\\ (,-) ; f,,i the persnn who
rlaiins an entaile<| ...fate a- heir, elaims r,nly accnidmu'
to the e.xpress terms of the u'ift, <,r. as it is said, pr,-

hn,)'i„' do.'i. Tli<; L'lft is made to the donee, or pui'-

chaser, and the heirs ,,f his |,„d\- ; all persons, theivjons
who can beeonie entitled to the , -state hv descent. .,iiist,

answer the description of lieii.. ,,1 the pmchasrr's IhmIv
;

in .-iier words, miist ]„ Ins lineal heir-. The .-.cntid and
r.aird rules also e-jiially apply to , -fates tail, unless the
restriction of the descent to Immis male or female shoiil.l

r-nder unncccssarv the s,.f.,,nd, and ••it her (laus(_' of the
t.Mrd rule. The fnurth ruh^ eompletes the canon, >,,

:.ir as estates tail are coiicMiied
; f,,r uhcn the issiie (,|

t:.- done- are exhausted. s|,rh an e-tate mus; neces.arih
'Wr.TIlUne. The onlv exe,.pli.,n i> ill th<. ,,,„. ,,t ,1,',.

|"-uliar estate tail above m.-ntioned. where lands are
.':.-.ii to one an.l the heirs of the l,odv of some deceased
.•I:'— r(,r of his. whose lineal heir he is, nr to the Iieils <,f

'he bodv of some dead mall. In such case. ,,n lailuiv o|

*;i" issii,. of the person, who tak-s a- !ir-t tenant in t.iii,

':. laii'ls will desc.nd to ,in\- other is,ue of the decease,)
.n.^,'sr,,r or the d,.a,l m.ui sj„.cifi,.,|. in tl„. .am.' maniar
's

1! /" had l.,',-n th,- oriL'inal ti'iiant m Tail or /„i,' /„,.-,

,

't'nee-tatet.illconf<'rr.',l|7). I'ait rhe,|e-c,-nt ofaliestat,-
'1 /' • -i. 'irr.y,r,l v. Win. I,. I.,
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• >i- ('01(|-0(ii;.\I, llllKKhl lAMKs IS.

ill f

the

I't' Sltll |»I<' limy cxtfiid 1(1 iiiiiiiv oilier jicrsoris l.cH.lr.

purcliasci ,s issue, niid aerdidiiii-lv reiiiiii

giiidance additional rules, with wl

Tlie descent of a fee sinipl

|iiires lor ii~

liill we now proeeeil.

E-,'"t n„ .
'

'" '"''''"' •" ' "'• "'"'I'l'- "P"M tlH' lenanfs de.nj.

,|,...„|i,,f without h.avinjr issue is now sui.ject to the KitrlvM

wni:;;!,,":.!;;
"''''' '"^ ^^'''"^^ •"''^- -'i^- "".vm unde, ,i,e in.e.,.,,.
ivstates .\et, lN<M(„). I'.v ,hi> Act (..). the real and
p.'rs(mal estates of every man who sh.dl die inte>t,ite
lifter the Isl of Nepteniher. hS'.IO. le^vxinua widow, hut
"•' issue, shall, if not e.x.ve.lin^r (ive hun.lred |,ound-
I" lU't value ('/), helon^r to his widow alis.,lutelv ; .uid
shall, if <.xeeedinu iliat sum in net valiu'. he suhjert i,,

I fliarjie in her favour of hve hundred |,oiinds. «uli
interest at four per <ciit. from the date of ,|eath till

j-aynient. to he home I.e the real and personal e>tale.

"1 pinportion to their value. The pr.n ision so made j.

to he in addition to the widow's other interest in 1,,.,

intestate hushand's real and personal estate (;). |t

ai)i)ears that the wlioh' .'stat.' of a tenant in te.. sim;,!,.

will devolve on his widow. Ill the case conteniplah
by this .Act, whether In hecame entitled hv purchase ,,r

inheritance. Hut in other cases his estate will .hscend
according,' to the followin- rules, suhject. ofcoiir.se. to the
chai<:e jiiveti by the Act. where it arises.
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I
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I
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'> The lifth rule is. that on failure of hiieal lU-^vru-
dants. or issue of th.' purchaser, the inheritam-e .|i;,ll

descend to his nearest lineal ancestor. Thi- rule i>

materially dilferent from the rule which prevailed
le. Ijcfoiv the passinfj of the inheritance Act. The U<• UllMi'

(") ."^lal. .-,:! A- .".I \'irl. c. L'!t. mil iiiliiiiiii~t nil inh i\ mil-. -

1''., ';'-.' •'• '''";^'' '"'^ ">l'">- llabillli,... |,;u;,l,|,. .„„ ,,t

i;

(t

,„, , ,, , , . ,

the tunc el (Ih- (leal li ; /.', //,„/;
,

('/) '•'.. alter iIimIu, Iiiil' llie IfHiT. JCIi -'To
Villnp (if ;in.\' (ll.i''"! . ::•- f!;.-- v. - ; ! .- ." V ' "

f-tatc, ,111.
1 (4 all ,|,.h.-, fiMiorai Kr'rhim'i'n.'. {m'"\'iu.'\MT

'

'
,

' "1 '""s oiiifT iialiilitii-. |,a\al.l.' .aii
'";' ;'i'''^ ';;

••'-^'- "f I'^n-nai ti„.,„.,-...„ai.-ta„.- .,,- .-
,

MS-- ( ' -::,;''
''• '' '""'• -'"'•-"'' taken a ~,/ua'

11"'". _( li. .1(1(1, (1,., ,,„,.., J . 1 . 1 .1 ,, ,,
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riilo was that, on fHiliin- of lineal (Ic^fi'iidiuits or isstii- of

fh-- jKTson la^t ><-i>c(|, tln' inli>Tit:ni(i- >lioiilil (l.--c,.(!(l

to liH ri>ll(ilrnil rcliifiod-', Ijchil' of tli.- Mood of flic tir~t

J)lin-Iia-<T, Slll)jfct to til.' tlilrr |.rrcc(Jilii.r Miles (^/).

The old law rwM-rall'Wi'd liru'.d relation- in tlie a-renrlmtf

linf (that i-. |)aifnt- or- ,ih'<--t(,i-) U, -nccefd a- licits (/<),

P.llt. liV the Inheritance Act. de-ci.n! i- to he tr.Ki-d

tliroiii/h the ancc-for, uIh. i- Id he heir in |iicfcren(e

to any jx-rson who would have l,een entitled to inherit,

cither by tracini,' lii> decent throiiiih -iich lineal ance>t(ir,

or in con-efiiicnce of there heinL' im dc-ci^ndant of -nch

lineal anec-;tf)r : and the father i- heii to ca(di of his

chililrcti who inav die intestate and without i>sue. as

i- more rlearly pointed out lj\- the ne\t rule.

'). The -ixth nih> i- that the father and all thcliuleii.

male jjatcriial ance-toi- of the |.uridia,M'r, ami their

de-cendaiit--, sliall he adniittccj heforc aiiv of the female

paternal anee-tor- or their heirs ; all the h'lnale |ialernal

anee-rors and their heirs hefore the mother or any of

the maternal ancestor-, or her or tln-ir descendant-
;

and the mother and all the niale maternal ancestors.

and her and their descendant.-, hefnre anv of the female

niaternal ancestor-, or their heirs (ci. Thi- rule i- a |>refennr,- ,.f

development of the ancient canon. ulii(di retniiivd that ["''''; '"

,,,.,. fe|ii;ilc-.

m collateral iniieritaiice-, the male -tock- -houhl alwavs
[je pr-'fcrred to rlc femah- f'/j : and it i- aiialoKou- to

the .-econd rule aliove ^iven, whicii direct- that in lineal

/ 2 I'.laek. l"Mriiin. l'l'h. .,f ul,irl, !,, ha.l .nf.'oiTe.i ,,„. ef
'•' If 1-^ "'ry 'hliirult t,, 1:-, „,ii- in fi-... ,,, .1- tr, ,T.':tte a

1" an' t'.r tlij- ruN-
:

-i-i. C. t..niir<' l,.-t u.-en t !i.-mi : -.•.i.|,rn\,
'-•'' 11 > 'V 11. /It: -• lli.ek. wi. 1 : I'. ,v .M. Ki-I. la,., |.;uv.
' ':.?ii, .'11. iJi.'. L'L'ii :::{. it ,,. jsi ,,/

.- :.'.« -UL'-'l--t".i th,lt It lll.l',- li.- ..; .St.,!. :i A- 1 Will. I\.r. jlli;,

'•• 'af".iin.- ({ a 'i-'Ti!-.- a. -. 7. ..in Itm-^ -Aith t (,. Uiiiiiiti.
--•• hffore -111, inf.. 11-1 iti,,t, u.i- .if '

.|..-i-iti.|m' ~. -. I.

r.:;;niti-(l tliat the -ai i- |...r--!i ../i l'!..«c|. 141: _> r,l,ek.
-.nn-:- 1,0 hetli I.T'l an.] i,-ir -f '-rnin. L':(l. .\ - t,, tl,r |-;i,l-!i-Ii' -3-iif- ten(.n;ent. Thi- ,|..-. -,);,., f ,,,!! it,,;,

I ,nl,,-M!.ii,r,-.

-..I'- i,rrvf.nte,| a t-oi.-r ;r..!M -. •• IV \ M. ||;- Kn-. I,aw,ii!
'•^-"f:'-'hn2 a- h'-ir t,, a t.'t,rmiiit :.".*:;- :;eii.
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248 or i<ini'ui{i:.\i. iii:ni:i.ri.\\ii:Nis.

i"'"''''"'""^
"" "'"I" '^-N- shall 1... iulinitt.Ml h..f,.n. t|,..

'.aSr" f""-'<'' '•''" 1-vr.T....... of ,„al..s ,o f..M,a|,.s u.h l..f,

r:;nnl:;:?"
""^'''"'"•' •'>• •'" l"li"nt...... A.t

; ..,,.1 tl,.. lalh... an,|
"II lus nmst .listari. rdativvs l,av,. pru.nlv over tl„.
'""th..r..f fl... jninhasM-; >l.r .ann... .u,r.M..I a> l„, j,,,,
until i.ll flH- pat.TMal an.vstors of tin- |MU.has,.,, |,o,|,

I""'"
^""' f"'""'"- ^""1 ""!>• n-iM-tu.. fa,n.li..<. !,;,,,.

''••••>' .•xlia..>t...l. Tl,.. la.l„.r.a>.lH. ,M.,nvM,nal.. 1„„.„|
an.vstor. of rnur.. Man.K |„>t, .su,.|„.Mnu ,|,„ ,.,,„. ,„
"" l""r|,as..r ,0 hav.. fa,l...l. If ,|,.. fall,,., >ho„M i„.

•'•a-l. 'MS H.l..st son. l.nn^Ml,.. hrotlHTof tlicpMnha..,
^vill sumn..] as l.rir in tlH- ,,lar,. ,,f I,,. |,,|„,, ,,,,„,,,„,„
«'>tlu,- louitl. n.l.: nnl.ss 1„. j... of th- UnU hlon.i

„"

til.' |.Mirl,as..r. uhid, .as,, is ,,rovi,l,..l for |,v tl„. h,a,
I'lilc, wliicli is ;

if

t * \

M.

''"'
,

'•
'''''''^ ' '<"'>'nan of tl,.. half l.loo,! .hall I,., .aini.!,.

"» '"'1- l,..ir; an.l that suc-h kin>n,an shall ,nh..,„
"'••xt alr.T a kinsman ,n th.. sanic .I...,.-., of th.- vvh.,!,.
bIoo,|. an.l aft.T th.- issu.. of su.h kin~n,an. wh..,, th,-
•""">">" "'ic'stor is a n,ah-(,-). an.l n...x, aft..,- ,1,,.

conunon amvst..,-. uh..n such ^nvr^Un- is a f-n.al.. Tin
"'t'"<!u.-tion of the half M.H.I was als., a n..u- n..M>la.i„n

,,^„,^, ,,

""•'•'''^'•""•"'f'<"l"cti..nofth.. fath,.,an.ioth..rl„„.,,i

l..wiiM.|,,,if
""'-t'"'^^- It Wits ...Mtamly aw ini|,r<,v..Mi..nt |lv th,

;;':;;';,::;;' ;;''' '^:"-
"

";'^'"^" '' ^i- i'^'-i'-..r of ti,.. half i,i„..,i.
Iia ,s. a r..|ativ,. ,..,nn....t...| l.y on.- onlv, an.l n.,t l,v
-f

'
"t t h,. pan.nts, or oth.T an.vM.,,... ,.„ul,l not |„.Mi,lv

iH'h.ur. ahalf-l.n,th..,. forinstam....c.ouMn..v..,..nj.,v
th:;t nt'ht whirl, a ...,uMn of th.. ^^|,.,h. Moo.l ,h,,n„l.
«jv.r s., .h.tanl. ni,.ht ,!a,n, ,n „. j.n.,,,.,. unnU
ih- luvM.nt |,.,.,ti,,n ,,f th,. half I.I.h,.| n, v, ,|i. r tin
*•"""-" 'nr,.M.,r. wh..n m,..!, an.....,.,, ,. a „.n,al,. ,-

'"','"'" ' ''"^"'^ "' "" -^'1' n,l... ,ha„ an a.i.im.„.ai
""'•'I"'"<l.'nt r..u„la„on. a.^ will a,,,...ar h.-n.att.T

M .^tat, .•! A 1 Will, |\-.,
I

'.' '
-' I'"" ).. ' '"tntn. l'l's.

im;. t,,t! II-'. .|\ ,.f t!l,.,..\rlu-|,„|
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<.f TffK hK-^( KM Ol- \\ I -I \, ,: IS III- ,|M|.| |.

^. Til" .-ialitli rui,. 1-, tt,,,t ,„ tlM- .,.|i„i>H..n of t..,u,,l.- i:„i, ^

I,;.t.Tn,il illicit.,!-. f|„. ,,,.,th,T ,,t 111.. ,u..i.- ivi,„,t,.

rnal- pat-rn;!! aiir.-r.,,-, ;..,.! 1„t 1, ..,,>. .1, ,|1 |„, (Mvl.-rr..,!

to rh.. inofl,.-, „f ,, I,.-- ,,.„.„t,. ,M,,!,. (Mlrrnal aiirrMnr,
''"'""•'''""''

.
•'"'! I" '!i'- .ulini-K.ii .,1 |,.M,,il.. iiiatrni.il

.>uvr.i,,r~. f||.. in..T|,.T ,,f fl„. ii„,i.. r,.„i„t,- I,, air ti,,,t.-rial

"'"•"" •""' '"' l'"l'-- -'iail !,. |,M-N-MV,| to thr liMill,,.,

ofal.--n.|not.. n,al.MM,,t.-rnala!lr,.Mo. .,li.| lin lim> (,/).

'•''" ''-''''' r"'" I- •' -"l"lnM,t .,1 a |M,il,l u, ,||,talil

.Vir-hl|)>. Ulllch V.TV -,.M,,|n .,r,.|n-. l,||t u|||,.|, h;,, |„,.,|

!;..• Mlhj.Tt of a va-t ,|,.;,| ,,| i, ,,,!), ,! r,„,tr,nrl~v. The
"|..ni(m of liia.-k^oi,,. ,/,, ,,l,.| Watkui- (.) |> now (Ir.la.v.l
To l,c tI|.. law.

''
^ fnith.- ml., of ,|,.M..„t U,,^ ilit|r..|ll....,l l,v |;„|, ,,

•:.• Law .,f l'r.,|„.rtv .\in..n.|iii..iii ,\(l. \s:,<j {/.). ,.,„n-
':-;'.'.!v- '.ill"'! l.-nl St. L,-.,„,,nN'- .\.t. u|,„l, ,.„;„.t^ tlia).
;""• ^'"''' ~'''" '" ^' "''^'! ''iliii- of ii,.,-,. ,,| ,l„. ,,„,.
-''-'• '" ^^••"''- '"iv Ian.

I ~|,.,li l„. .]. .,.,. ii.liM... .,. ,f .,11

ar.r...~tor had l)....n fti.- pnirlu.-.-r tl,..|..,,f. i,ii.| th,.,.,. .ii,,||

h- a total fail.nv of th.. h..,,, of mi.'!, aiic..>t,,r. tl,..„ ami
•'• •'''• ^"^'' '•'-' 'h.. lali.l -hall .l..M.,.,,.|. .,11.1 th..
'"*'" ^''''i' tli..|K...f,„tli I,,. na....l. fn,|,, ,1„, ,„.,„,„
..• •I.nil...l to th,. ian.l. a,- II h. h.i.l 1,..,.,, tip. ,,;,,.

':.—
r TJi, .,.,.., f. Tlii- ..|ia.tii,.-i,t pi.Ai.l... f,„ Mi.'h ,,

'"• "^ ''" l"ll"«inu'. .\ jMl!,-!;,,-.., ,,1 |;,,„i, ,,„,. ,|„.

'•*•"''•• ''-^'^i"^' •"! nnlv M„i .,,,,1 ,„, ,,,!,,, I,. I,,,,,,,,..

"" *'•' ''•'''' "'' 'li'' .-"11 illt.-Mat.. th..,. uill |„. ,, ,,,. ,|

•'';' "^ ''" '"'''^ "f ''" |.ui.lii-..i
; .,,„. |,r..vioii-lv

*" '';'- '"'"'IH.-Ilt th.. lali.l UMiiM li,,v,. ,.Mh..at...l to
••

'';'' "f fll" l'-''</). Mut i:,,u. alth..a..'h Ih.-i.. !„.

;•
'
:-i..ti.,n- of th.' M,„ ,,„ l,i- h,th..i- H.I... y. t h.. Miav'' "lation> on th.' patt .,f hi~ tii.,rh..r. .,t'l,i~ iiM.th.V

•-; ^i.T-.'lf be livin-; ali.l th.-.. j,..,-,,,,.. ,,|„, .,.,,.

^•••.:i.V4 Will. I\-. ,. In,;. ,,,,, , . ,,,,„,
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bt-fiin- tntallv txclmlfil.

tiiciifioiK'd ill til'' MXth nil

.nv FHiU ailliilft.d ill til. ,,,,!,,,

Ill' nil«'> lit

a|i]ir<'hfiiclfil l)\ ,1

Ilc-Cfllf ,li"iV>- ij]\r|| U]

t.-l.tfllC.' lull

tak
lll|Mll\ 1||_' t.ii

• •M. With .1 htfli- iii.mIk), .ifi,,n. th.iii Ml. W itkiii

K\pl(inatiiiti

I'f tlj.- t.iblc.

Kssav on til.- Law ,,f I
).-,. -nr-. h, ti:i- t.,!,!,., |',..i,j,,,!,:i

ih'r.on.aml
'^''"^^" '^ '''" i"in!i,,-T. fmn, v.h,..,^ tl,. ,|,-, ...t ,- •,,

tli.'ir usuc. Im' fracnl. (In In- .I.Mfh int.-.t,,t,-. ti,.^ i.in.i- u ill .,, , ,„,i-

itiulv .!.<(, n.l tir-t r., In- , .!,!.-! -,,t,, 1,-. .\hi, I...

Willi. III! Hk.wii : ,iii>i t>..|ii hin, rjn.lls to /.,. ,.!,|, ,-

son, l.v Sarah Warr-. I-aa. i',i,,u!i, |-.,a( .i\ 11,1: u ilh..;;'

i-suf w,' iiiii~r n.iw x.-.k tli,. |:..|r ,,) .},, ^. ,,,,/,,.„, ,,,,;

lint tlif h.-ir i,{ l-A.u. Wiliiath, rl;.. , !i1,.-t -,,i. ,,• ,] ,

]mTvh,i^rl. w (i.M(| ; hut Wllilalii IhaV lia\- iail ..•!.•

ilr-c.-n.lanr- lii--i.l,-. I-aai hi- .iit.--' -..n: ,,i,.i. l.\ >'

.

fourth ml.', all t!,r Jm.-;.! ii.--( .•iMlai.r- .,. ,,.,';,..'„, ,.t

v\vrv [..•r-on .hv,M>,.,l -h.,!! i.r.r..^, ,.r ti,..;r .,;,, ..,., ,,.^

W'f nn>\ a .riliiiirlv il,a* WillJaii, ii.ni a .laHuh'.r I,'..',

liy hi- tir-t uif,-. an.i a'-" a -.,. .tai -..i,. 1,,, !_,.. l,v \\.ry

\\oo<l. hi- -r, (.III! Ult'.-. I'.lir t|:.- -,.;; (,.,,[•,_,,. ria''.;'';

youni;,.r tiiati in- halt -!-'. -r Lji. v. v.-r L.-n- , ,;,,:,,

<liall li.. [.rrf.-rr.'.l a'ropln,- >., ti.,. „., ,,, .j ,,.,!,, .

^^, ,j j
,,

i< th.avfor- clr.llvi tl;,. n.-xr h,-n. Ii.,,i I.,,,,. 1,,,.: •;,

pur.'ha-.'r, th-- ra-' \v,-il,i }.,,v.- ii.-.ai .iitV, r, ;,• .
•,,.

;
;,

half (>r..r!i. r li.o--,. unuM rii,n !,,i\. (.,•, r .,-•;, a,, ,•. •!;

f.ivoiir or ii:- -i-r.'r l.urv oi tl,. w],,'.- t.;,,, ,i, ..,,,,.,;, j

to til.' -.•V.'Iir'i nU-. Hut liou l;. ::., I:, :!> -i. |:;'.-,i-. •.

aiiil iiort! l-aao a tli ii...rj,. ar.' ..ri oU" )j- - aij ;,;,:;.;, ;.,

•oi.rLT.' 'h-;;i:: uri;..';' --;;.. w . !:/;-• .i^^.t:]. -.
.

'.
••

hfir of I :- LT'Mn-ita'-ti.-r H.-tiia!' ii . 'a > .. : ,,\\ :-'.:.,! :.;,ii

1 Irhlv. I.::, V. -},• l-ii.^ r}... . ,. .;.,;:._. ,;. „ . .,,:,..,• ,.• ; ,

e;,iv-r -,::. !,!( v .ivirm -'....u:.. u;-;,-;- >.;,.. :
,

•

faffi-'' - --1,- i.,M .', ,.
, x'M a •

, .,: .j u,. : >• -• ;' • ,,-, .,

t'T tia- :a-ir o' !l...;;,o; \l. l;r,,-.\:. .j^,, , .;••,!.-,; . v, i, '::

wr :a.\\ •:n.l r,. ]„ :,f|Jv .r,.;.n Hr.w^
_ K> ..r,W -, ^ ;•;

Li- -./O'lal -a;:.'. Tia^ land rL^i; ,[ v,!- -^.m J.--: --^

mi
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•• '•'• '""' '"" "^"'- — k til.- l„ii ,,| th. |,iinli, ,.,.,,

''•';'- •' 'I'"'-'!'''' '-• I i- Ii.M •Ai!... ,,;..| ,, -,,„ ,.11. 1 ,i

;>;.'hr.T f.v 1,1- -..,,,,,1 .„,,, ri„. i,,,„i. ,|,.„,.,„| (>,|,iv)
••- H-';rv!„- -..„ l,v F;,,.,,,- \\,i-,,,i.„, I,,,,,-,. I ,!„.„,,!.•

'-• -J''":Hi. .ir,.l l,I,.i ri,,,, .|,,|,,, I,,,, ,^^,, ,i.|l,._r|, ,,,,,_

,- <: .iltl.T.-Mt UIV,-; fii_,, ,i.,,|^.ii,,.,,. |„.,,|_, I,, ,|„,• 'i"-'i'"- iri-l l...rh ..pi.iiiv t!,.- cliiMi,.,, ,,| tl,.-ir

-..'u t.i'li.T wl,n,n 'l.-v I. |., ,.„.,.,. J,,, II „„,,,,

I

" '" '"I"''' -111!-. <'M.- ..! t!,,.„. ,|,Hi..'l,t.r- ,|vni..'"
= ' '"'" '" ''" ilt-'-lf,:.- ,,t r| ,(„.,, ,1 ,(„,, ,|,_,||

•• -'l"--'l " 'll- wIimI,. ,,- !i„.,„iiv l--l|,.,,t h,., 1,,,|„M.
' ' '' -'"•VIVIII- H-t.., ,|.,,,.^ .,].,, „,;!,,, I,, ,,,,„, ^^,.

; ;'':;-'i-"iirn!,i u^iuirv ,,-.,1 -,,.;, ,,^,,|„ |,,r tl;, h. ,,,,(

K- :.; I'liiti |->!ir.\ ri, '!c- pin,;.,,-..!.

•:.!. a- h.' Irjr tUM ,l,iM-!it..,-. SM-,,iifi,i!, ,,,;,! ( ,,i Ih- ,ii,',
'';'^|'''"'-'''

y ;::T.T-nr u-,v.-. u,. J„,i! .,,„j, i,. ,,, „ ,.,,„.| ,,,„] ,f,i,,,
iV '-;',';',',:i

••• ''••^ ''i'-.^- "^' i"i.-n' :h>.!,;vi ,„ ,,,,;,,| ,|„,,„ ^^

/!-.',--,„.

-'- " '"'" '.'''-nt:.- Htmum, ,.,,,. ,,t r|„. ,l;m-|it,.,..

•• ' !"'»"''- <'!iarl>- S.::iti,. ,Mi.i ,li,... I,: Tli,. lit,. nil,,. ,,f

•' ->'•!• Sii^mii,.!,. !.,,Mn- ,„„ .,,,, J,,!.:, -n,,, |,,,|,-' "t < arl„-lin.- I,,l|-t tImM; .1..-, ,h,| ,,, ,h.. 1,,.^^, I,,,,, ,,,

:.-• :a'!,.r l!,.nj.,ii.n :!;. |,uirl.,„,. Tli,- •„ xt 1i,mi- <<\

'"'••;: '';!" l-i-"\Mi. a!r,-i ti„. ,|,.,-,.,,-,. ,,, , ,.!„.,,,„, ,,,,,

•V i.nMv Su-aiui,i!i |;i,,,m, .nA .f-l.!, Sn,:! ,. tli,. -,.n (,f

'
^"'-' -»' An.l in til,, .-r-! ..ijii,,!, ,,t tli,. |,i,. .,!,! u,,rk

- .' -at.'.l th;it ri,,. I;, lit -1,.,,,. ,,t (\iM.,-M!i,. u,,iil,i. ,,11

-;'''-•• '1'-M'..->.1 to til.. I,:. Ti.;- ,i[,iM.,n w,.- V, i-v

-''y^' 'nt.Tt,,!!„.,i i„... On tiini,,.,. i..-,.:,ni,. l„,u-
-•. 'I'- .tiiTlu.r iiirliii,..! I,, r!,,. ..j.ini,.,, ri, ,• ,1,, ^i,.,,,,
' ^'h'Tin.. \V,,1ll.i. ,ni ll,.,. ,1..,.,.,.,. ,K....... ! ^,,^;. !,..,_

:.... -• '^'y. ^'^'-- -'"
I lliw-- ..,v. ;!|:i: 1 J, ,.:„,„ ^

-.. > t- I •iin..\.i!i,.in_-. l.\.>u,.. •, l:;'i
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>n <(ii(i'«ini:\i. III i{i:iii rAMi;M-

litT M)n (llthlv) l.y iiL'lit of iv|iivs..nfiiti..ii
: ,,ii,j tl,,,,

IS rrsp.-.ts Ins iiiutlin-. >|,.uv. |i.. .,,,,1 I, i|v ,. i|,,

riKlit li.'ir of tl,.. |.iiicliMs..r („). Tins virw u,,

liinir,! I.v jiKilciai.l.MisK.li ,) ; ail. I it |. iic.u .M.il,

that all til.' .|.'sc,ii,|aiii.> nf a .
I. •..,, ,,1

iM Iiirii inlinii hn- ^hair l.\ ti^nt .,f

1 oh

I'flnic the (itli.T ('n|)alc(lic|- ii| col

aillllittcd to slK « ,imI tluTrto (//).

IO|ial(r|M'| -|,,||!

''|llC~(||t.|l|l,||

'iiiii'inT-. lan

,';;:;v;';
;„';„,

.

" ^"^•'""•'i' ''•'"">' ^'».i .ioi,i, smiti, .i,n„M ,i„

,|„.|,„,.I,.,m',/^ '•'""" l--llr. I.,r .l.^Cflldaiit. nf tllr |.ll. r |,a -,! u,l:""""" "• """ ''^'^-' '"'">n- ..vliiKt ; an.l .rnsr,,|, |;,,,un. tl,,

fMtll.T of th.. |.lll( ha-.T. will tlicii (I2tlllv). il liM,,.,
!>.• liis li-'ii hvtlic liftli and sixth nilrs. "Hn.li;rt. i|',

Mstcr of th.' |.iii.l,as.T. thru succrcls (l;iflilv). a" i, pi.

M-iitin;; Imt fatluT. in imvIciviut i,, ||,.r lull l,i,,ii,,.,

TiniOtliy. ulioisohly ot tl,,- lialf l.lon.l to thr |,m,li., ,.,

an.l is aceonlintjly j.ostponcd i.. his ms.,t I,v th,. m.v. niL
nih'. i'.iit next to Brid^'.'t is Tiinoihy (llthlv) hv i!„

sanif nilc, Mridj^ct l)cinir supposed to h-av.' n., i»iu..

On the .l..c..aM. .,f Tniiothy uith(,ut i^Mi... all tlir

<lvsc,.„.iants of th.- fath.T uil| haw fail...|, aii,| il,r

til., rij,.!,.

p.il,iii,il

ir,:;;:';;:!.,
'"'"nt.i!.-,. u,i! n,..t p.., ,,, iMuiip i;,,,- ,. dothiv),

;';;;|^"""'
""' l''"''nul -lan.lfatli, ! ..f th.. pui(lias..r. I'.ut t|„

^'''"""•'' •'"•' Ih.iiij,' d,.ad. w,. must next ..xhau^t hi-> i^-ii...

who stand in his ph..,., an.l u,. |,n.l that In- I, a. I aiiot!,.i

son, Thomas (KItliiy), wh., accor.liiijrly i. ,|,.. n,-xt !,,,,
.

.and. ..n his .l..c,.as.. without issu... ,St..ph..M llmun
(lithlyj. thouj,di of the half hlo.Ml t.. th.- punhaMV, uili

inh..rit. l,y th.. s..v..nth rule, n.'xt aff,.r Thomas, a kii,-

"lan in th.. sain... i'.v^wr of the uhol.. M.,.)<1. St.-pli.i,

(") 'I'll!' r,-i.,„,ui.' ttl,„.|, |,.,| ,„, , ,„ ^. /,,„„,,_ I, I
,,

lli,-..uil„,,l,,tl,i,,,„„|,i-,.,i, u,,. .'U. |!m' .1 iN s
,

(
I, .i''

L'u.n 1,1 an Ap|„.M,li\ 1,1 the .',1,1 /,„,„ V /,„',„'( f '! \ V

1" ,"", '.''"' ''"""- "' ""^ i^:». -t.M;,i ,;, uVii,;,,,-' ''.,:

",""" '"" I- ii,>w ,,iriilli-,l. ,1^ .s.iMii. M.
"'

'~ -'""i |«st, all (;,) //,- M,il:,„. IMIT. . (h.

1"^

I
a.

cjiitruvcrsv
allll.

1-^
'

II

t



1 in t'"

or I'HI- HIX I'M 111- \\ i;.|\T(: l\ Oi; MMPIJ".

I'.Miuri .Ivilit: nitll.Mlf l~H|c. th.. .1. -r.li.l.Ult-i nt till-

u'l.imlt.tfli.T arc- rxluiiiM.Ml
; ,,ii<l Wf miiM accor.liiii;ly

Mill k.,.|.. ,l(r(i|.||tlL'l.i til.' sixth llllr, in tllr hiiil,. |.at.TIIal

liiir .mil -..,|, fli,. patriii.i! ui.Mt iriaiMll.ilJit.r i,f tli.- pur
rh.l-r. uhu M (IStlilv) Itulirll IWouii, aiul wlio j^

|.|i|v<rMtiM|, uri hi-,. I. CMSr. hy ( IKtIllv) |)alli..| hniWIl. Iljs

-III. Alf.T Daiiii'i ami his is.ii.. loihiw. I.v tin- .shir- nil.',

I'Mw.inl (Jdthly!, ami his issu,. (Jlstjv!, Ahraliiim.

2r»3

i if.

^" ''" '"''" [''''•"l.ll .in.vtnls ,,| thr |MIIcha-..r, l),.,..,.„, t„

.iii'l thru- ilrMciKJaiit-. Ill' iinw -ii|,|)(,.,.,| I,, liavr taili'il ;

""' f'''"''''"

'"' ''^' '!" -i^'li 'III,., th.. Iniialr iiat.Tiial aii<i.st,M> .ii!'!''ii.MaM
I

•I'ii 'li''i'- li-'iis ,11.. n.At a.lniiif.'.l. I'.v t| |,_,ht|, mj,
./'""' '"""

Hi 'hi. ,i.|iiiiss|,„i .,1 ill,. t..|iial.. |i.iti.|ii,r| ,inc..st..i-. th,.

iNMili..| .il th,. iii,„v n.,ii,,t.. 111,,!,- |,atriii,il ,.ii...st,,r. aii.l

III' Ih'IIs. s||:,|| |„. |.i,.f,.riv,i I,, ihi. iii.itJi.T III a li'ss

'•MHiti- iiial.. pat.. Ilia! aiii...st..r aii.l h,.r ii..|i-. !iarl.i,ia

Kini h (2Jii.llv) aii.l h.T h..i,s hav tli..rvtnr.. pii..iity

I'lith iiv.T .Marvaivf I'aiii aii.l Imt li..iis ami Ksth..r Pitt

"I'l li-'i- iK'ir^
; I'.ail.aia Fim.li l„.iii|.- th.' iiH.l!i..r .,f a

ninri. ivmot,. ma!., pat.-nial am...sti.r than (.ith.T Maii,Mivt
I'lin i.r Kstli.T I'itt-. j'.ailiaia Kim h Imiiii; ,|,.,„1. )„.,.

Il.'ll^ Ml|.(...,.,| h,.,. ; s/ir t|||.f,.f,)|v must now l)(> IV;.MI-.|..<|

.1- rlii. stiM-k of <l..s(.,.|it, ami Iht ii..irs will th.. ri^'lit h..iis

"t n..:ijaiiiiii Hrowii th.- piiivlias.T. In s.^t.^in^r f,,, j,,.,.

I^'iis impiifv must tiist 1... mail., t.ir h.T is.,!..; now
ii-r i"ii.. I.v K.lwai'.l l')fowii has aliva.lv h..,.ti ..\liaiist..,|

111 -•.kill-' tor his .l.-sccndaiits ; Init sh.. mii^ht liav.'

!i I'l i-Mi.. I.v aiioti !• hiisi.aml : ai;,l s,,,.!, issu.. (i>:5f.ljy)

'.m!I ,i.-..onliiijr|y „..xt su(.c....,|. Tli.'s.. i,.,„. at.. ..viih'tit Iv H^'lf I'l I tc

" 'I"' ''.'If l.loo,! to th,. puivhas..,-. lint ihi.v ,uv tUr'XC'oT''
'i.'ii! hiiis ,,f I'.arhafa Finch ; ami tli,.y an' a. vof. I inu'lv

''""""""

:i'iti,.,| t,, s,i,.t...,.,| „,.x-t aft.T li.T-. without th.. aiil tli.-y a'f.'mX.''
iiii-'hi il..riv.' fniiu th.- position c.niuvssK- assiL;m..l t..

' •III In- the seventh rule. The comaioii ami.stor of th.;

ija; :ia:a r ni;-;;. ; ;. ilia;
:!ll!v)i.iv,.r ,,>,] ,.f tj,., '...^...,

I'll ''V th,. united op.T-nion of th.- (ith-r rules, the«'

Is <

•11 .'

if.:<ii'
I'

{.

Ail :f

;i hi

• 1 *
i

Is

ftil

11

1'^
t

I

I

! I

i
'

; i

.

I ;



'2-yi ><^^ <ni;i'(ii;i.:\i. ii i:i;i:i,rr \m |.:.\r<

I i->nr of (1„. li.ilf |,|,„„| >,i,r..,.,| ,H..xt aftre tl,.. ,.,„„„„,„
aiKTM.u-. The ialtcr part .,1' tl,,. >,.v..iitli nil,, is. th,.,..

f.'iv. rxplanat.nv ,,nly. .nu\ not al.suliit,-lv ncc'ssirv (yi

'" ''>''''"il' -'t i-'h. ,,|- |!arl,ara Fin.li. 1 1,.. lan,|> will
'''"'''"' '" '"' "'"•' I>^'."'- Fni.h (L'llhlv), and til,.., t,,

'"^ '^^"'' '-••'''
'

'- -[''•'•-'•"tinir luin. If „..|t|,.,

'•^"''^"^' •'""•• "- ^'^ >• Ih'US ran 1... InlUHl
M^n-aivt I'au >• ^i'.

'. . h,
;
hrns. w,l||„. n.'Xt ••ntitl,.,!

^'^"-^'"' '•'" '"^>^^' •'- niotl,.,. or a nion. mmho,,.
'"'I'' l'^it''MiMl an,rst.,r than Ks.lirr i'itt ; |,ut n-xt
'" Mai-ant |>ain and lirr l„.ir.s will |„. KmIut I',,,

(JTthlv). or ii,.,- Iirirs. tl,.,. .-Lwin- the li>t< o| |,.,„,,|,.

]iati'ii,al ancc'>tnr<.

'i;."::::,,;;;,,,
,

.^'^' " "" '""-i" i-'-'ui an.vstors a.,.! ti„,,.

""I'"" ''-"'"•'' ••"""" ''" "i"''i.''- "I' tl,r |,ur.-|,as<.r. KI,a,|„.,1,Ohl III.- \\-
1 I ,.|^. 1 I V ,

•
,

iiM/,iwi
I ,1

,„.,,„,.„^,l
Wrhl, (J,Stl,lv) (MippoMM- |„.r lo he aliv). wirl, !,..,„, r

•""''""•
'" ^^'""" ""• ^^'""'

l'>"<-^^ i^ to l„. p,„s,„.,l ,,. I,,.
''"'"'' '"''" -'"" "^'••- ^virli n.,^p..ct to .los,.ph llroun
til.. puivl,a>.-, > lalhrr. On Imt ilrath. h,.,- i<>,„. |,v

•'"li" •'"'M's (•_".trl,lv) will a(r(M<lin-lv n.M surcc,.,! ,,

>v|""^'''Hinj.r h,.,.. |,v tl„. fonrtl, n.lr, a^'m.ahlv to'tl',,.

•1"''1^".'""» .'- to rl„. pla.H. of tl„. half Mood ,.o„,a„„.l
"1 tl„. s,.v..nth .„l... Sn.-h isMir h.ron,in^ ...xtin, i

tiir nrarvM „,al,. niat.Tnal anccsf,,,- is ti„. piuvhaM.,'-
HKitnnal -randfath-T. William \V,.|,|, (;!ot|,ly) «Im,^..
is>u,. Cilstly) u,h be entitled to sneeeed l,in, Sial,
issne lailinj,. thewhoh. line of niah- n,aternal an.eM,-,.
""' tl,e,r.iese,.ndants n,nst I.e exhausted. I,v the mm I,

'"''- '"'<"'• ^'"v 'i' tl." f.'n.ale tnatenial aneesto,. ,„

""" '""•^- •'" '""' ^"iMiission; an.l when the fen,al..
'"^'"n.al ane...,o,s a,e n-surted to. the n,.,tl,er of th-
"""'' ''"""' '""!' '"aternai an.Tstor. and he, hen-
is to !,e preiened. I,v the eighth n,le. to the moth.'..' of
"" '"^ '''"""'• '""1'' '"Eternal aneestor. and her he,r>.



<»[ Till-; HKXKNT UK .\ \ i:>T.\iK ix |.-|.:|.: simi'i.i:.

'''" '">'>-'• '<' 1"' UiUrn is. ,ic<',,i,iin,L;ly. |uvcis,.|v tlic

sanir a> in |>ui-uihu' ill-' drM-riit ihruii^'h the [Mternal
aiiiH'std.x (if tlir |nircha.-rr. In thr |,rc.s.T,t tahlr,
thnvtoiv. Ilaiiirt Til,l,> (;;l'ii,|1v). tl„. inatcnial izraiid-

"'"''"' "'' '!"• I'liicha.MT. i> ill,. |„.,>,,|, ,1,,^, ,,,itiil,.(l,

no clainiaiils appcamiii wlin.^r titir is pivtcral)!.'
; and.

.imuid >li,. h,. (Irad. Iin- hens will l„. nititlrd next
''"'' '"'• **» ''"• t^lillliv of 111,. |„.|,s (,1- ih,. [MllchastT,
111'

I

.Tson l.l-t rlilitird is. as wr liavr sri'Il (/), to l)J

-"''^''""''' '" li'^ I'lac.'. and thr sain., n.ii'rs.. „r
;fivr-.Mu,,ti,,n IS ,,^ain f. \,r |,nrs„,.,| with ivspcct

'" ''" I"''-"" i''-' •ntitird a- ha- alivadv l„.,.n

i"'iiit,.,| ,,iit uitl, vr-,H'vt \n \\v last imiviias.T. And
It ''"''• ^'i""i'l I"' n.) iH.ir. ..r i|„. ,,,.,>,„, la.M

'""'''' '" ^^''ll ^'^ "I' tlir innrhas,.r. tlh^ land will
'-' 'i''>i' I" flif ii>r<l nf th,. i,.,.. as ha- li,.,.

r\i laiii-il (.v).

lit'

If '

'II |)ri'\liill<|\- h>rlic;it.

'' ^'"'"''' '" •''"liillv linrn.. in mind that thr nnl,.s„fd...

alH,\,.-iiH.ntinn,.,l nih-s ,,( do>vrn\ iipiAy ..xdusividy to r,^'','.''"
""'^

-tatrs in hmd. and tu that kind ,,f proptTtv whirh is ^''"•Vl e''tau''

'i"""i"i"^"f'l ""/. and liav,. no application 't,, money
"> otlHT p,.rMma! relate uhieh i> .liMiilnited on in-
'''-''".^'

'" ' inamirr which thr reader will find ex-
''•'""'l '" "!" auihor-s tivatise un the law of personal
|)n'p,.r1y (/).

All excptinn t,, the law of .l,..,.,.,,, was made m I.,..,,.,,, of
<a-<' ot th,. d,.ath. alter the vear IN.^I ,,f .i sole

''''' ''"''"'

""-"' "• '"-''j^^'- t iiv,.h„i,i.. 1. ,, „,; (:„„.;;;:!;:!.":;

iiiiprtL'aL'i'c.

' '- '- '"'"'• -.•nl,,t,^,.. U„|, ,l,„,.x,.,.,„,,,„

l^. ll

'''!:: '•..,\.''^ \"'- l-l"-- 'lie ^.a, ISS2. ,l„: fa,.,

"'" " 'r: ^""I'l" ^'^ ' .iiiinv,,,.,. ui ti„. ..,„„.,. ,,t „.n.-t.-j he.l H,„.Ma„. i,... .|,..,.,.,„,,,!,,u, S,.,.„„,, „„ .,, !.

<1h;^ .tl, Au„,.., is:,, j„:t, \v,„.. .•„„,.. snu 17 I'V
' •

': ' i^-^i, i7i, '
""
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HI' coi-roiiKAi. in:i;i:i)n'.\>'.-NTs.

vcv,,ii(iii..r Act. ISSI (,), wlinv a ln.,.|,o|,l ,.Mat<' ,„

iiiti'iv t ,,f inlH'iitaTH'c. or limiti'd t(. 'lie hrir as s|m.,i,,1

<>ccti| :it. in any tciinnfnts (,r linvditahirnis, r.ir|„,iva!

"f inci.rjx.ival, is vi'stcd oii any trust, or l.v \va\- ,,|

iiiortu'.ii;.'. in anv jxTson solely, f|„- same shall un lii^

<l<Mtli. nofwiflistandinjr anv testamentary disposiMon,
devolve to his prrsonal representatives, m like mann. r

as ii the sanii' were a chattel real vesiiuL.' in th.!,,.

This eiiaetiiient ^till re;_rnlates the devolution of free-

hold r.iatrs in fee simple vested in any one .,,|,.|v

upon trust or hy way of mort;.'a,L'e, the l.and Tran^fn
V<-t. l.-^'.tT (//). ajrplyin-,' only to the real estate to wlii, h

a deeea-cd persoii was entitled for his own mm-, .md
not as trustei' or inortLrauee.

leU'S ai

dut\-. and also with

(' now eliar;.'ed witli succession and c-t

\.ilur Duiv. explained m the next chapti

It.

uiciement \aluc dutv. a~ will l„

(') SI It. (1 ,v ir, \ i,i. , . II. /;»-/. Ti
•Ml. :i ni.-n <l li

c. Hi,

\ r,~ \ ,-,,s \ „f, I'm I.' I < Ti

^/-. I'l! III. I). i:i.': /.v

liliKiiiL' ad iV .')! 7JI, 7i':.>.

-I--. IMM. 1 Cli

('ell\. Sl.it. I7(» ITii
;

/,'- /',/.

'">. IV) A I'll. p.
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TilK rii.'lit of tot nnvnt.n-y alicimtinti .,f Inuk is a History ,.f

the rJL'lit (if

ilicriatiiiii

.'.'Mtr.T .jr,„.n,|in;r „,„,„ A,., „( Paili^nncnt. \V<. 1,:,V(

-...n, that ).n.vio„>ly to tl,.. r,.,^r„ „f ll,.nrv Vlll. an'l'v«n'
-^<i'- m f.M. H.,,,,1... it not .j,.,,o.M-.l <,f ,n tlip lif,.ti,no
"i tIh,. ov;ii,.r. r|rM-.MHl.;.l, o„ l,i. d.'atli, to his lu.ir at
M^v(./). To thi. nil,., gavclku,,! lan.I.. ainl hiiids in a;« tavoiiivil l„,nMmh>, forni.-l •xcTpti(,ns • and the
.Mi.Uhip of the n,l,. was latt.Hv so.nrwhar initi.rat,.!
'/ th.. pr,.vahMic.. of n,„vcva.ir,.. to ».,...• for the
•'•" "f (Ikuutiv aHouvl thr ,>s, ,o 1„. ,l..vis„l l.v
''•''''*•

'""' ^^'""» ""• '^tatut.. ot [\rs(r) ,,,m,. in'o
-!-n<tion. aii.l all iis,., uviv turii,Mi mto Ircraj ,.stat,.s
"•• '"'" "t rh.- lu-n- a-ai„ pivvail,..]. atid^'th.- in.-on-

•••!H..iirY'l the want of t.sratnmtafy power then beiraa
' he f-^lr. To i-ein-dv tins inconveiiiene.-, an \,-t of

'''"""'V''
^" ^^'""'' - '-•^' l-'-n. referfed(e,,sut,.,eof

M^ l.ass,.d^six yeai-s after th.' enactment (,f the Statute ^^'"^

' l~'-.-. P.y thi.s Act. every perMjn haNin^ anv lauds
'; here.l.tanu.nts holden in socaf/e. or m the' nature

I socage tenure, was euabh^d by hi. last will and testa-
••••n- m writing, to give and .levisc the same at his wUI
^;-' pleasure

: and those wIk, had estates m fee simple
.-- lands held by knighfs service were enabled ,n the
-:'" 'vay to give and device two-third parts thereof
'^-n. by the statute of 12 Car. II. c. 2l(/ socage waige was

'i !- lirii. Mil. 0. 1, e\.
'' '"'' ''

'''"

* E P,
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Ill I

I

i

t'

I

iiiadc tlip iiiivcrsal tenure, I estates in f.

eaiiic at ducc devisable, heiii-,' then iiolden I

'l"li(> Stiitutc

of t'rniiils.

Wills Act.

ee sini|i|e

)\ SdCilu,..

This extensive power of devisinir hinds by a nuiv writing:

unattested wassoon curtailed l»y the Statute o|' Fraud>(,/).

whieh recpiired that all devises and be(|Uests (,| ^mv
hinds or tenements, (h'visabh. either by statute or llir

custom of Kent, or any borou^di, or any other (u>tmii.
shouhl be in writing', and sirrned l)y the pa ty so d,-vi>iiiLr

the same, or by some other person m his presence and
In- his e.vyiress direction, and shouM be attested and
subscribed in th<' presence of the said devisor bv tliree ,,r

four credible witnesses, or else they should be uttetlv

void and of ncme elTect. And thus the law contimi.d
till the year 18:57. when the Wills Act was passed (/,).

By this Act the ori^nnal statute of Henry VIII. (/) w^i>

repealed, e.vcept as to wills made prior to the |.t .if

January. bS.'JH. and the law was altered to its prcM„t
state. Tliis Act permits of the devise l)y will .,f , vciv
kind of estate and interest in real propenv wliich

would otherwise devolve to the In.ir of the t.'Mator.

or. if ho became entitled by d..scent, to the heir ,,f hjs

Will, n-u-t anc.'.stor (/) : but enacts (/). that no uill shall be valid
lie ML'iicil in 1 •,,,,.. .

«riiiiif.';in.l
''iu«'ss It shall be m wntnifT. and signed at the foot ni

two wltnX.
*'"'^ ^'"'"'"^ ^'>' ^^'^ ^•^^"t"'-- <'r by son,.- other per-un

'|n his presence and l)y his du'ection
: and >ucli -jniia-

ture shall be made or acknowledged bv the te^tiitur.

in the presence of liro or more witnesses, present at

the same time («0 .:
and such witnesses shall attest,

and .shall subscribe the will in the presence of the

testator. One would have tliou^ht that this etia(t-

ment was sufficiently clear, especially that pait .^f i'

('/) 20 Cur. II, r. .3, s. ,-),

t/i) Stat. 7 Will. n'. .\: 1 \-irt.
C. L't).

(0 -.V: Hon. \-iii. ,.. 1,

ik) .Stat. 7 Will. IV. i- 1 Virt.
c. 2i;, s, 3. Sec (iiil,, [). .-,6, 11. (1),
as to the devise uf laiul, winch
•^•t!.i •i;:,i-T<M~v cKcruac to tlic

lord of the fee.

r h.

(/) S<.ct, !t.

(m) .S,-r /,', i;,,,..!,,.^.

Ill-'; \\'r:../.l V. S. ,„„•,,.,,:. :

I'. i>. itrt; i)a;,'tr,. ,e /;,/./.:

V. i'n.^iil,,, |:{ ]>. I). (;7. i,ij.

\V)iait V. /;, ,)i/. IMiH, I'. ,,

liiiiH'ii V. .^I:ii ri'ir, \'M\1. I', ,•(
:

/.' 1CI-> V . /.I ,; ,\, i iHI.S, i'. i ; ;|.

SIrotiij, l!H."i, P. I'll.
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which (limls the will to ht- >ii,Miril at tln' f....t or md
thereof. Some very careless testators. an<i vei'v clescr

jiidL'es. however, contrived to tiirow u|ioii this clause
nf the Act a discredit which if did not (h'-erve. And it

\\,r- accordiii^rly supplemented 'ly an .\(t of 1 ,h.')-J
( /-

)

ileelarin<; that several positions of the le^tator's sii;-

ture. which are enumerated with ^rear elaliorafion

all of whicli. the unlearned reader will prohahlv
think, miuht we!' have heen consid, .,,.(! as the foot nv
end of the will within the tneaninr; of th,. Wills Act).
sli.ill not make the will void ; and further provi-lin;,'

that no, signature shall yive <'n'ect to any disposition

uhieh is underneath or follows it. or was iiiserti^d after
it was made.

The Statute of Frau.ls, it will he ..h.erv.'d. re.|uired Ul,„,nav
th;lt the witne-es should ]h' cr.'.liMe ; and. on the point

"'"""^'«-

"I cr.dihilitv. the rules of law with respect to witnesses
\vie form.Tly verv strict: for the law had so ureat a
''"•ad of the evil influence of the love of monev. that
It would not I'veii listen to any witnes-, whc, had the
MMiill. st pecuniarv interest in the result of his own
t.-tiniony. Hence, under the Statute of Fraud-, a
he.|iie>t to a witness to a will, or to the wife or husband
"f a witness, prevented such witness from heiiii; heard
111 suppi.rt of the will: and tin- witness hein- thus
iiicredihle. the will was void for want of three credil.le
^^Itne.ses. P,y an .\ct of Ceo. If. {„). a witness to whom
a L'itt was made \va> rendered crediMe. aiid the <rift

'"i!v which was mad.' to the wiriic.ss was declaivd vohI :

I'll' the Act did not «>\tend to the case of a .uift to the
l>ii>hand or wife of a witness: such a ijift. th.'refor,',
^'il! rendered the whole will voi.l Ip). Tnder the Wills W,IN An.
.Vet, however, the inconi])etency of the witmss at the

I'
1

.Stat. 1,-, .V Ki VKt.e. -24: („i st... i>-, (;,.„. u. ,. ,;

1 I', s
: /,', .1,,,/,,. !><fi;i_ j> \ -y,, , I,,... ..,•../ -; -.^

.Ir-

IV ^

\^7
l'^.

S'

"

ll

'I' (

f

i

., t

iii:

I'. n;:j,

/,'.„//, V. '.In I NIC. 4!|| ,.t.
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OF fORPORKAl, IlKRKDITAMKNTS.

tiin(> of the cxfcuHoii of till" will, or iit iiiiv tiiiit' iiftiT

Wiinls, is not siitticiciit to iiiiikf the will iiiviilid (y) ;

iind if iiiiy person slmll attest the exeeution of n will,

to v hoiii. or to whose wife or hiishjinil, iinv lieiielici ,-|

interest what.soever shall he <;iven (except a mere chrr-r

for ])iynient of dehts). the jierson attesting will he ;i

f^ood witness
; hut the jiift of such henefieial interest ti,

sufh ])('-.oti. or io the wife or Inishand of such ])ers.in.

will he void (r). Creditors, also, are good witne>M.-,

although the will should contain a charge for ])avinrnf

of dehts (.s)
: and the mere circumstance of heing ;.|,-

pointed executor is no ol'jection to a witness (/). \>,\

sulise([uent statutes ((/). the rule which exchided the

evidence of witnesses in Coui-ts of Justice, and of partii^

to actions and suits, on account of interest, was xriv

])roperIy aholished ; and the evidence of intere^tnl

persons is now rec(>ived, and its value estimated accordum
to its worth : hut the Wills Act is not affected hv tlie-r

st;ltutes (./).

The Wills .\ct provides that no will made h\- anv

person under the age of twenty-one vears shall he

valid (//). This enactment made no alteration in the l,,u

of wills of real estate (:). But it changed the law of \\ill>

of ])ersonalty : for ]treviously hoys of fourteen \e,irs nt

age or u])war(ls and girls of twelve or upwards couid

make valid wills of their personal ;tate (r/). It will he

(7) Stat. 7 Will. IV. * 1 Virt. (,»•) Stat,*, fi ^t 7 Virt. c s.,

f- -M. s. 14. s. 1 ; 11 & 1,5 Vict. c. !l!t. ~. .-..

(»•) Stat. 7 Will. IV. ,v 1 Vut. (,v) Stat. 7 Will. IV. \- 1 \iri
c. L't). s. l.'i. Sec 'innifi/ \. c 2(i. s. 7. As to the L'tnnil
(liiriuif. :\ Drew. JtiS ; Tnii- incapacity of infants tu iii.ihc

pr-'l V. Triii)i. •t, _' K. & .1. t):!.-) : valid flispn.sitions of tlicir laii.i-.

Tliorpr V. Hi^irirk: tl Q. h. I), .see mitr, pp. liO, 7; „,./

.<11; Hr Troll,,: IhiW, 1 Ch. Chap. xii.

7f.4
; Ajili" V. sill,),, 1004. 1 Ch. (:) Stat. M * .%"> Hcii. VIII.

•">4:i. c. o. s. 14 {aiilf, p. J,57, n. |i/) !.

(..) Sect. Hi. contained a similar pniviMon.
(0 Sect. 17. (a) 2 Black. Comni. 4!»7 : I

{II) Stats, (i f; 7 Vict. c. 8.5: Jarni. Wills, 47. tith ed. ; Wni~.

1() & 17 Vict. c. Ki.

aiiu'inu'u i;v en-;, rrc.p. 47 t.
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nMiu'iiilxTcd tlmt ull cliiittfls, wlictluT

ucrc (ilwdvs ;ili<'inl)lc l)y will {h). .\ii<l at

wills of [xTsonal estate iiii^lit 1

writiii;:, tli(iu<'h imt
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ic.il nr personal.

i-otnilion law Konii ..f wills

le made In- an iiiiattestei
l.llt V

si;:iiei| l)v tlie test, tor. or e\eli li\- lii

of pl-l„,|

:il iiiiinnori

a nimciipative testament, that is. a will ina(

iiKiUtli and proved hy a sufiieieiit tm

lei »\' word ol

>uneupative wills of personilt\

mt)el- ol w itnes-es

I

.\llMlll|JMllVl'

li'-tiiriiiiil.

uiiiier many restriction

y Were. liow('\er. |)

iwcept onlv in tlH> cast

iiiihtar\' ser\ice or mariner>

s \iy the Statute of Frauds

of wills made hv si >l.l lers on actual

and seamen helliL

u lio were aliowe( I to di

at -ea.

ISItose o f tl

they mijiht have done hefore (</).

leir |ielsnnai estatt

The Wills Act re<[iiires all wills, whether of

real e

flll'Iil
(

<tate. to I: e executed and attested

personal or I'll

III thi

and so jirohihits. as a rule (/). the dis]

rue

lositioii

It U\
.f will., nf

|lf|--(,|iillly

A nil :>|). I'U and II (/I. KiiiL'il..in aconliii^' tn tlir foiMis

(' 1
-' Hlr.rk. Cniimi. 4!l!l ."ilij

;

Wii!-. I'ci's. I'riip, 177. I7tli I'll.'

I'l) Stat. L'il Car. II. v. :i. .-s.

Il». -.'f; L' Hla>k. (
iiiii 111. ,-,nii. .-)(»!.

rci|inrc(

l«

1 In tl iws tiir t II' tunc

I'mt
iiii; in Utrrv in that part of tin'

\iiiL'iloin wlici'c tlic will

Mat. \\i IV, * I \i.t.

•|,t as I't llrrwisf

!• ; (iiiti , |i.

liy this .Vt.all wills

|IITIIIIItci

(le liv an'
|icrsciiis I'tlii Hriti

/ I This rule is niculilicl by jccts or alinis (I hat is. foicii,'

sill.

thi- Wills Act. KStil (Stat. 1'4

\lct. 114.
iV -'> under

cdiniiKinlv ca llc.l (

lllcL.'K I. the

iniisiiiiwii Act), whici
tiiwn

: -/. Clia |>. Ml.) and

I) allows wills of personal hold land or oti
i'-t,ilc (hcri> inchidiriL' leasehold
/i". ';

I'lltlv

I'.IO.-), 1 Ch. .-)S4
: and interest-

I wheresoever domiciled, of Iimsc

itli'U

pcrsoii.ilin Kni.'l; 4

other
in land in Knudand

ii'ii-ts in land
liers.,iial ui-

in Euiil

as inortira^c>

lIKl.

as iiiortirace-

< hap. ii.) to he iniide Ijv Hritish

;-"-/. 1 'art. iv
-iicli and attcsti

Millljjects

\\i

n.

Act. ls;{7

n-t he

riMHiircd h\ tin

(siich

iit.-d

'".'/' I'.MlJ

"I't of the I'liited //.,///,-. I!(|U.

I Ch //.

KiiiL'doni accordini; to the f.

i''i|iiired either liv the la

pi.

Ch. :);{:!. :in.

.f tl

ltd I. I Ch. I71». Wills ot chat,
tels

HI' where the wil
p<'rsonal may hi' e\eciit

h\ till' law of the place where tl

is made, or niaiie hy liritish' -nhject -.. eil hi

if

t.-lalor is

Will is made, or liv the \:.

omiciled when the hv tl

irdiiiL.' to the f

in force in that
.M

tl:

II' plai'i

II I I'dornis ii';pi

where the testati

part of H
len was domiciled at his death, or

Mil
iji'-ty's doniinioii.s where the hy Lord KiiiL'

itiL' to anv lorni permitted

'i!-'m : am
had I

I Mr
us ilonucile

'> allUlows wi!

if

Ik
4) : lint if made li\' al

Act (s,

ieiis. the

i! personal estate to l)e made hv
'nti-h siihjects in the I'niteil

personal in KiiL'land. ho made
the fori rei|iiired hy the place
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of ])fr.s(.ii:ilty citliiT \<y a written will not sin,,,.,] a,,,]

aft. 'St. '(I ;is icijiiiifil ],y thf Act. nv l.v ;i imii(ii|Mti\,.

will. Hut tins .\rt ((iiit.iiiis il|.. siimc <'.\(c|)tio(i ^^ u,,.

Sul.li,.,;. .u,,! Mia,!.' ill th.' Statu!,. ,,f Kraii.ls {,/). Sn that s.,|,li,.|. ,,„
ailiT-. iiil.pi--

I
...

iiial will- ,,i
actual iiiilitirv si'ivicc. which i.s iiit.Tiirctrd to mean lin

p.MM.Malu.
;,,! c.xiM.diti.iM (//), an,l iiiariii.Ts and .seamen. I,em- .,t

sea (/), were and al,' still allowed to dis|Mise of tli,'ii

Iieis,inal estate. eitln-r iiya mere writing. tliou;:h un>i-ii,d

and unattesteil. or by w,,r(l of mouth ])rove(| hv witiiev-,-

or even (as it ajipears) hy on,' witness (/). The e.\c.'|,tinii

so made in th,- Statute of Frauds and the Wills .\i t li.id

no application To any will of real estate, which had t,, !„

made in the forms rcpiired liy those statutes. th,aii:li tla-

testator were a soldiei' on active service or a seam.in ai

Sni.ii.rs' an.
I
sea (/). Hut iiow. imder the Wills (Soldiers and Sailor-)

.-ailia- iiil.ir t » kit w / i i i-
*

i- •

ii.al will- ,,f
*''• '•"S('"). any .-oldlel' on an e.\pe(lltl,in. or mallliri

r.'al i-L.tp, ,„ s,'aman luMii^i at sea, is enahled to dis]), se of anv iv.ii

estate in Hn^land or Ireland liy a will mad,' in su( h foini

wliiT. til,. t,-lat.i| w.i- ,1 nil,.,! -,,l,li,i- ,,l -I, rn.ikiiiL: tin ii uiiU
al hi- .lialh: lll..,,i,„ \. F.im. /,', SI,,,,/,,/, „l„ ,„/,. \ .,,],{„, -

si'. 1). mi, m:{ -/.,!! r. D. CiU; ,,r sail,,rs iiifninul will „M,/. .,„

\\_NK. I'll-. |'r,,|.. 4si). isl, an cNp, ,liliiMi i.v at -r.i la- ilir

' '•'' ''' i-a^,' iiia\ III') ivniain- \.!li.l. ii

(7) Stat. 7 Will. I\'. ,V I \irt. nut n\',.k,.,l, nut w itli-i.iiMhn.
'' -''• " '' llial 111- iiliiin- liniiir tiom tiii

{/,) Ih, III, III,,, III V. l'in,,l,. :t f\|iiM|iti(in (If thr Miyaji-. in i

('ml. ."r.'J. \ snMin- i, cm- may In- prini'il a- hi- wiil.
siilcri'il 1,1 In- nil ! rv|it'ilili.in llmiiLili In- il,,- in In I \,i-u,

whi'ii h,' has t.ii -..ti„- .-t,.|, ,,, i,n -I,,,,-,. ; /,', Sp,,,!!. Is;,;.

iiinliM- ,ifili-i- in WW iif lakiiiL' I'. JS.
i_iail 111 It ; /,'. Il,^,,,.k. liMU. I'. (,) In thr la-r ,,f -ailm-. i!,,

7s
; i.r 1- iiiiiliT (iiiiiTs t,i iiiiilii- |iri\il(i;i- w,i- ciinlin,',! In liiu.,-

li-i- in \ii'w uf It ; (;„lt,i„,il V. aitiiallv al -ea. ,.r hclnn-ui:: i-

K,,,,. \<M>:. I'. It!); /,', Sf,il,l,. tliiTiin'i|,any iitaslnpin harh.ii!.
Mll'.l. I'. T.S; nr ihiiiiL'h 111- may ,ir in ihc la'tliT la-i- ti'iiiiiMianl ,

he t,'m|iiiiaril> at hcimr nil l|.a\-,. ,,ii -h,,r, 1,m\c ; -ir //

friiin It: /,', St,i„l,,i. |',i|ii. |'. .1 „//, /m,„. IMIH. I'. 4!l. .".lV

l!tL'; anil until th,' full n.ii. hi- (/,) /,', II ,„,/,„/,, |,)i7, I', .il.

simi ,if till' iipcratinii.- iiiar—;ir\ U, Sl,il,l, , lillH. I'. 7.
til cany mii liii' iihjrct ,,f t|,',. ,/) ,s,,,, (;,„j,„'i,i v. i;,„l„„i".

••\Iif(liliiiii, lliiiiii.'li till, actual l!)l!l. I'. Ji'll, i';!4.

liijliliiif; may lia\c ca.-cil ; /,', („,) .stal. 7 & f< (.c... W ,. .".s

Li,,,., 1,(1. l!tl.->. -1 Ch. -IMK L'ti;. s. ;i (I), pas-cil titli Kch. luls.
.Villi rtiiini'ii -crviii!.' as iiiir-c- nr s,-,' s. .'{ {iM a- tn uj||- ,a licniah!,
iitlwf, I ,' iinilcr military nnlcrs priipcil\ in Scntlaml.
cnj'V til siuii,' pvivilcL',- as
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tli,.r. it' it Ii.kI l.ri'li ;i (|i,|ioMtiii|| cit ]iriv,,|i;il i'~t,ltl' lliadf

\,y -llrh a jlrr-,.itl (IdlllK i|r<| III l-jl-ialld (,I ||f|,,||l|. it

UmIiI'I h,l\c l)cr|| \.ili,| ; ,.||,| tlii' cXci-i,? i, ,|i niaili' ill

1 iV-ur i.f -llrh |)c|-i,li- l.\- tlir W llU Alt U,l> .Xtrliilfd,

\Wtll rr-,i|(| f., uilN ol j).TM.|ial ,.- uril „> iif r.M I . 'State,

til liii-liilicr- III Hi- .\I,iji'-t\ > ii,;\,il I.I lii;;lilic luiccs. not

nhlv uhni ;,t MM. I, lit ;.Ki, uhrii Ml I ircinii>t,iliccil tlnl

It t\)cv ui-lv M,l(iir|, tlir\- uiilliil l„- ill actual inilitiiv

-i, III \utlilli tlir liiniiiuL' I'l that rMi'pt iu|| ( // ). .\llil

It us il.'iiiriMl that till' ^MJiliiM- iiM'iitiiiiinl ill that

r.\i •jitii.ii ^hmilii inrhuli. iiiniilin- i.f the i!i,va| Air

Fiilif(i<). Ami all uilU MJ li'al i-tate M, aiithiilisni tu |,,f;,.,i

!"• !!l nil' alv ti, he \alii|. aithull-h the te-t.itur l,e l||l<ler
-"'''" ''^ '"''^

Hi- ue III tWelltV line \e,r-, |t he u rre of -.ucji ..'J.!- that "I I'^l i--l.ilr.

?'i" .^'11 v.. mill lie \aliil :,s a ilisjiu-it ii,|i nf his pelsiilial

-' .te l|||i|e| the |ire\ idli- |a W (y,j.

i'

'
i

|F|

i
tp; I

A- Ue hue -e,.|, (./; w|||. ,,t | le|^l .|i 1 1 e-t.te ha \ e | ,, ,|,,,,,. ,,f

,:iA,,\-. la-en leHUlleil tu lie |,|i,Vel|. h.||||el|\- in tile
"'"-"'

IV -I'-l -tleal ( iilirts, attelWaliU In the (oillt iil I'lnliate.

-li'l li'AV 111 the lll-h Ciiiirt 111' .lll-tiee, Hut 111) >iich

;n!)iMlit\- \\-a> le,(ui|ei| tu e-t ilili-li a will uj real est ite. \V,|U ,,f ,,,,1

ih'l the Cuiiit^ ut Cuniinuii I,a\v alune had jurisdictiun ''"''"''

- S'''t-. J. a (-'). ain.-ii.l]ii.- .,iM'. It ua- li.-rlarc.l l,v til.' Will-,
•. !i« I ii'lilwrtu 111 A'. An,/, ,-,,„, i>,,l,|i,i, ami Sail,,,-,, An, I'ljS
''I''' '' ''

:
"'' ""'• |i ->'<-, iMat. 7 ,V "S I TM. \',. ,, .-,s , ,, I.

' •'- 'w aii.l (u. that .. II of the Will- .\rt,' |s;i7

'
^'''' •"' '-I- l""^ , |.. L'i;_>). aiith.irJH-, aii.l h,is

^"'- * I I '. "lii'li ii|i!.,i- aluay- a lit li. iri^',! aav -oMi,-|-
i-'.Tlv ..ai;iiir> the cap.eity ut hnn- in .i.iaal iiiihiary ^,\\ tr,-,'•'" ''m1 -.111h- to iiiakf in- c.ran\ iiiai iii'r or M-aii'iaii Ihui'
•-'I ^^'ii- of n-.,l ,-.t.it.- t-i at -.-.;. to ,|i-|„,-,. ,,f hi- |mt-o,m1
'
o'-ot toiin,-,.,, or a|.ua;.l-aii.l .-tat.- a, h,- miL'ht have iloiic

-'--- "• 'wivi- or ii|,u.iri|- :
-,-, l,|.t:av tin- |.a-ihj ,,f that .\.'t.

, .!' -''"• *!' Iiol lirrn liloiuh Ulnl.T the a-.a- of twrnl\'
: la.-.l tiMt -..Ml.-!-' anil -,ul..i

-"

..m- \.-ai-- i-.-c /{. Si,i'.h . hh'ii.
* '"f-uit

"'''''' \*ill-^ I'f l.iT-..nalty I'. 7i'. .\ii. I tin- .-iia.-t na-nt an. i
""''''"''"' ''i"''

:..-.'.? ui-ll III- tiiaili- by iiif.int- tin- otlii-i- provi-i. .ii- of tin- .\r\ -nl"!'' «ill-

.:.-;--r tui-Tity-mii-. notwith- of l!i|s apjiU t.i all [ii-r-,,ii- t.i
"' pei'^oiialty.

-•e:i!a.' s 7 of thi- Will- Art whom tin- jiru ili-.'i-- (-o!if.-rn-il liv
't-v.- .ite.i ([1. i!i,iii: -,-,. I;. .. n ,,f,)„. WiiU Act. H:i7. are
i'l - . - . I It 1 ^ III' 'I'la •> / t I,.- . I , > .. f I .. 1 ,

.

1 ,

'•at to ri-iiio\-(- till- iloiiht- .-iee ';/'.

1 l-N the illil

11 :.'ii.'.

"H

tj!

I ::

'I.

1!f ,

jiiilaiiii-iit in that (7) .l»^, p. j:ji.

• A'i'l
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oil iill (|iu..stiniis nrisiii;; i,n tli.' v^ilidity of a will df i..,,|

•"^t;lt('(/-), th,' Kc(|(.si;:sti(Ml Coiilfs ;iM(i ill.' (nlllt .,t

I'nilMtf h;i\ino ,i() jurisdiction to ^-irnt i-mhi t.- ot n uiil

''l.itill- to ivil .Nt;,t ily(.s). Wills ,ii>|MMim .,|

pcrsoM.i! ;is well :is hmI ,.st,;t.' w.mv ohii-.'.l to I ,• |,i,i\,,|

I's iM-in- wills of |...|s.,ii;.lty (/); liiit in mkI, , ; s,.s t|,r

ori.uinal will ivnwiin.'d tli<> only cn idnic.' avMl.,1 |. „t

' Million i,i« of the ti'st.itor's d.'vis,.. the Couit- ,|

• "iniiion l/iw not ic-.ndiii'; tiic firohat.' ciipy {„) of tl„.

will in n-spct of til." d.'\isc(l i(Mlty(./). iilfliouul, il„

liroliatf w„s coiiclusivi' t'vid.'iic.. ,,f the will ;,s to thr
f.'st.itol's |MTsonalf\(v). Hut now l,y the (oillt o|

I'rol..!t(' Act. I,s:,7 (:). tlic jirolutc of ;, will is ;;d.ni"il 1-

lis fx idtMic.' of ,1 .|.-\ is,' of iv.ii ,'st.it,' undci' the condition^
s]Mriti,.d in the Act. And l.y tlic same Act. a test .toi\
lli'ir at hw and the devisees of his red est .te inijit
be cited to attend proce..diiij,'s in theCoiiit of I'p,!,,,!..

iviitino to the validity of a will, ati.l would he hound hv
such proceedin;;s if s(. cited <,r otherwise made puti/-
thereto (./). .Since 1^77, these provisions have appiird
to procee<lin-s in the Hieh Coiiit of Justice under il,,.

jurisdiction then transferred thereto from th.' Couif ..[

I'roiMte (h)
;

so tllat an heir at law. who, hein.e al-o , i,e

of a testator's ne.xt of kin. has unsuccesslullv ((.iiteMrd

the validity of his will as a disjicsitioii of )ieis( n.-.lty in

o) liiMcl. f.,, .111) a: /;,„„,, (y) _\ll,„ ^, /;„,,/„,, :! T i;
('/<. ( ic. Car, I l,'i ; .\',//, , \ l->,-,

linil .l„d. :!!»!, :t'.l.-,
; ]{a,-. AIM-. c) Stat. Jd ^ J| v„ t , :;

'"''"'"";;" I'- -I- -. IlL'. .;4. (1.-,
: M.,-Tavl,,r..M Iv,,'

(-) 1 WliK. Kv,„x. :!s<l. 7th (Ici.cr, ,<< |.-,ti.-, .\. I'.C. /;„,,„.
•'I-. ••!"!. Milli,.,l.

; /;, lir.nu- rl,„n,/, \. A/„, „/„„„;/,. I. I;
•

!'•
II }

}' '^\^'- '-•"'• ''' ''"""'
<"' ^"- -" * -I Vi(t. r -.:.

I- i!.- 1'. \ M. 177: /,,•/„„„„-. s«. Ill llli. .S,.,- S,„i,l,n v .^'

M,„.t; P. 1). L'dil; II, j/on.i.,,,/./,, hnrniih.] \'.\) l.-,4 •':!(; tl,, ..

'',/'«" ,'.'"; / lM'..vi-io„s apply „„lv t,, wilN

..a-; .I»o,-..;i.Salk.L'J; I Wtiis. with the WilU .Alt • r„,„,,i„ll,
Kxers, :!S!t, Tlh cl. /,„,,,, |,. |> o |. ^^. -(, .,„,,'

'"> }''' V- -!»• (I,) Stats. :tti A- ;i7 Vict. <. (If,,

(r; Ihn a I-/, V. (,tl,:r1. : .ss. :(, 4, 1(1; ;i7 * .-iS Vict. ,•. s.!

-t-

f

•«

r( i .> i
§ !")(>.') A.

Uni> , |) Wills, i'cisi. i'

I (Ml, 48^1, 48',», 17th f.

'!'

i S I



m ''

OK A Wril. OK LANDS. y<r>

|pi(i( I'l'iliiiLis to iihf till |)iipl)iiti' tli.T.'i.f, cimiot .ifti-rw.inls

<ll~jinti' tlif will .IS (ji-visiii;; rcilt\ ni all ictioll l)r()ll;;llt

iiiidtT thf Ui''li Courtlit > (niiiiiiiiii |,i\v jiiii^iiictinn (' ).

Tlir J,iiii| Tr,iii>fci .\(t, l>''7(p/), ijiivv |)ni\i<lfs tlmt

|iin!],ii.' or IcftiMN (jf iidiniiii .fr,,tioii m.iv he ;^r,iiiti'<l in

I'-iHTt of rci! I'st.iti' oiilv. iilthoii-h tl

hi- COll.T- jlHI-ilirtioli t

ii'ri' In no |)('i>oM.il

o ^r;llit |iI-ol),itf ot

wiil- ot rrilt\- ohl\- : liiit wli.Ti' Midi uilU contn iiii no
iqiji 'intiiu'iit ol .•xi'ciitoi- or (ith,.!' (ii>|iositioii of th

i.'-t itir |)i'lson:llt V, It (Iocs not i|i|pi'll IH'icssj I
\' to

ilo\i' tllclll {'}.

niucli. tlicii, loi till- |iM\vfi to mikf a uill of l,in<|s.

lor till' foriii.ilitii'N with uliicli it iim>t he accom-

l-fc-Voiilli

llf 11 will.

|iiiii.m|. a will, it i> \v,.l| ki lown. (lof> not taki' I'll'cct

til >' I|IVI'
J sc ol the tr-tatol. In t

Hi i\' iif ii'voki'il in \aiioii-, \\a\-. ;

•I'ti'''' I mill or a woman (/) ; tl,oii;;li. Iicforr the WiH-

n till' iiKMiitiini'. It

'V till' iiiarriaiii' of li V iiiiirii.iL'i'.

A '. t II" III irn il:'' ot a nim w,,,- not .-iilliricnt to n-vok

•ill llnlfSN 1|,. ,|U|, il.1,1 ;| clljld („,||, {,/y \ will iiiav

r''vokrd ii\- liiirnin-. tciiinu. or otlii-rwisc ilcstrov- Mv !rstnii

\\<' - Hill'. liV till' ti'stltor. or t)\- >oin<' |icrson m lii>

III'! l)v Ins (liifirioii. with tin- inti-nt

til'M nf tll(

will Willi

iiti-ntiiin of iiiti'iit t(

iKinn the sanii (/i). lint fill' Wills Act enact- (/)

l-''. I (,i. I!. 7»';.

si.ii. till A- i;] \i, t ,-. I,

•
1

'''<
: -'-v al-M -. J 111.

^' ' ""'<.
I',

.'i;!. 11, I -1.

' St, It. 7 Will. 1\-. A 1 \'i(

7. uilU tnnl,

n'\Mkr,| In

ip. 2i.2. -'i;:i)

/.'. W'lnl-

K\rl|it
I
it a \Ml

:!•. I'.MT. I'. .-.*

I'/) I .1,11111. WilU, Il'J, till ,

.\, ,v K II,

i/o M.it. 7 Will. l\-. .V I
\-|

Ml l\i-|VI-l- l.{ il |i(,U'l of , ,

>{,. -. 2ll. Till

iiitimiit, ulii-ii Ihi. ic.il ,,i arliitl ilr-tnii t

il'-t.ni-tlii-ivl,

II' lllll-t lir hot II

imi iiinl inti'Ml |<>

,V,l|i|l-.lllt..i (Ic-Uoy; .!„,/,,,, \. Mnlh't. I.'

HI ilii.nill i.f -II. h r, H. .N, S. .",11 : ( l„ s. /.I.

'iiitiiiiiit. |,a~- to 111- or Imt ;..,,. -2 I'. |). .Til : .!/,//, \, .1/,//.

. 1 ii-toiiiiiiv heir. iM-i iitof ,,7(1./, I.", I'. I), jii
; >i,i„i,,nl V,

uii-i i.iior, .,r tl,(

.1. .1-
I

p.l-oli II ,',,,',. liMll, I'. 4C, ; /;

11- or liiT iir\t ot S.Jf ,!,„ ^, 7',

'"I'll I till- .Sl.llllt,- of 1)1-. a, II V. ',',//.
1

•:.i';tl,il-. /,', F.n.rnk. I,. I!. -cc .1//,,

I I' A .\I. :!|i.l
: /^ /,-•„„,„//. 1.-, 1>. 4,1.

' i' iii : /.• /'oo/.
. I>t|!t, I'. III.

(-"/'/. l'.iii."i. I'. IJ :

•o'.t. I'. I,'l7 ; ,111.1

V. .1/,,/;,., 1,S!J7.

'<i- ami >.iil. r-' iiifoiiiial 1 (II. 'iK.

1 I. Jl ; A'. 11,1,/. llinl.

II :i

m,

i.i
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ISr

Illr|\- h,., r-, ,:

""*' "I (KHi'liitiM, iii:iti:iii Iwii \is.

llMt IIM .,l,||t,|.,t|n||. I||l,.|||n,.,t|,,„. ,.| ,,||| ,,|tr|,,|„,,,

•""'" '" ^'"^- "'II '!''' I'- .•X.TI,!|,„|. ,|,,,|| I,,,,,. ,„!
'•'''I (•\r,.|,t .,, !.,, .,. ,|„. ^,,,,,1^ ,,,, ,.,y,,,, ^^, ii^^ ^^^11

'"'"" ^'"'' •'l'''."i"H. -ImII „ni I.. „,,|,,,,.nf if.), „„|,'-,.

^'"'' 'l''''"i"n -Inll Ih. ,.v,.,iih.,| in tl,,. .,„,.• in.^ni,,, ,,.

"'" '"" '•" -i'-:iHlnir ni fh,. t,.,i ,i,,r, .u,,! il„. .,il,

^'''i'""" "I 'li" uitiM -M.,, ,„,v l„. ninl. in ,|,„ „Mi „,

•" "" ^"""' "'!'' !"" "I 'lir uill. ,,|,,„,.|t,. ,„ ,„.,, ,,,

""'I' ''If'''"!..,,, Ml- ,,( ,|„. |,.,,t ,,, ,.,hI Ml ,,r n|,|,n.|t,. I,.,,

""•"""'•""'"'" ''•l''nin- tu Midi .,lhT.,li.„i. ,umI unii,,,

l^-:::;;z
'

"

n.in,.,„n,...,h,., ,,.,,, .,i ,i„. „iii, ^ ,,,1 „„.

'I"l> '\" '''-" '" "'^'-l^'''! i'V ,Miv uritiii^. ruMntr.l in til,. ,,ni..
""'"' Mi.intHT .1- ,1 uill. ,,n,| .|..,h,ihL; .;ii intrnti,„i i.. ,r\..\r

',u,;,','';:',ll

'"'''" ^"''-M""'lt Ulllnrr.„||,,l(/). ,„ l x,,,,,,,,, _
\.^ ,..,l„,l

'"'''"''
^'"' ^^l'""' ' '"'ll'll I- .I'M.mI. It I- r,,n.„i,.,,,,]

'^ I'"' "I 'I'" "ill
: '"I'l the ,|i,|.,.|ii,,M 1,1,1, 1.. Im i|„.

will i> nut ,||.fuil,r,i IiiuImt ih ,n i. ,ih..,lui,.K

tn ^l\r rlVcct tn I h-' .iHli,,! (,„,.

j!',:;:;;;;:;:'
Ti,.,.iM,v.. ,,,•,. ti, k , „. i,v ui,i,i, . u,ii , ,

""^^ '" ''V"K-'''l
;

Unlr... ,,r r.MirM.. tl„. t.-t,t,.| ,i ,.

•'"''"•'"'- '" I"" "I'll .inv -il Ihr |M-,|„M(V c.lnp;!-,.!

'" '"^ "ill- "lii''li ll'' 1- .It I^Mlct ||l>,.|t\- t,. ,1... Il,

tllN .MM. til,. \m|| is ,..vnkr,j. .. tn (!„ ,,ln|„.,lv |, ,,,.,1

^^"ll- I' I' ''"'•- ll"r lillll IK W^IV i..,rk tn t|„. I,.., ,,,.,

'" ''• '" I"' III- '' '111' till I 1,1^ ,|,.,|||. I|„|,.! Ih,.

Stitnt,. nl ||,,nv \ll|, ,, u.il ,,f |.„,K u.,. i, :.,,!.. I ,„

''" I'-l'' "I ' /'I-'^'hI ,a,n;,/a>nr. tu ,-,,n„. Int.. , |,r,. Inn
''' ' lll'lll''tillir. n.Mlirlv.,,,, tlir,!,. th nl t Im' tr-I. I,,| (,,,,

^'"1 II ' "I'll- 'i vi.rj, in;.,l,. ,i .viJI .,r I,,-, 1 „,] . ;,llri-

u.inU ,1 -jH-.r,| ,,l tli.^in. tl,c\ wniiM II, ,t. , n r.-tuinn,-.

'" lll^
I"

vsr.->i,,n. .i-alM ifciiiiic v,|l,|;>,., ,,, j,,, ^^,M

''"• '• />''-''• I ^'.1!". I' :(tl, 1S!IN, !• .| , / /;,,,,, |.„,-

") M ,t. 7 Will, l\. ,v I \„t ! |..- " '
/ .

I •

I
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III \ will. I.I I. \\|,^
•J« .

r

>wll I"). iillt, IUkIiI till' W ill- \l t hu Mil r.
1

1
1,

-I it I nil

•..\ lilr -ll.ill |.|r\.|it th,. i,|„-r.|th.|| ..| till' Will With

!' -I"! t f" -ll( ll .|r\ l^.illi- r~t,lr ,.| ||,trl,.-l .,, tlir t , -

•it., I -li.ill lll\.- .,t tlir tllli,' I, I III-, il.Mtl. (y.) Ill til.' Al-.l {Hll

-ill,'- III. nil. 'I, !| I.j -titllt.' \\, > IKit ( ,i||-.|.i.'|,'l| ^i-,

''"'"'' ''""'"

. !. iMinu ,1 p. 'I-.. II t.i .ii-|,. M' l.\ -v', ill ..|
, iiv Lii.N. ,'M ,'1,1

- I' il .'- Im- U, - |,. - .--.'.j ,,t ' til.' IIIIM' .,| |||.,Ll|,._; hi-

'ull -.. th.il I ii.l- |.iii( h. -..I ..It. -I th.' .|;,t.' 1. 1 th.' uill

l"l|.| II. 't h.' .rty.'.l.'ll ll\- |,\ .,1 ||. .||-|,.l~|t|..||-. I, III

'l'-"'l|.h .1 t.. th.' h.'ll ,ll l.l\ (,/|, Till- ,i|m, U.:> ,l|t.'|...|

I'. t||, Will, \. I, w huh .-net- (,-1 tlhil r\,-l\ will -h.ill ,\ will II .u

'" '"h-tni.'.l, uith i.'l. i.'i,..' t., th.' |,|..|..itv ...ii,|.ii-.'.l
u','!'',V,,t'i,"'.''i

h It '.. -)..'ik ; lid t ik.' .'iT.'i t .
- ll It I1...I I II .N.'iiit.'ii "I" ''-I'll' I

i';;!h".||,il.'l\- h.'|.,|.' th.- .I.'.th III th.' l.'-t,,l.,|. ,iil.'-- :i

"'i''i'i\ iiil''lit|..ii h ill ,,|,|„',i l.\ th.' will. S., th.it

.'IV 111:11 iiii\ i|.,u .||,|,. .... |,\- hi- will. ..i ,,i| -ml,
I ili'l''l |.|..)i.'lt\ . ..| I.', I ,',f ,t.., .,, hi- lii:i\ h.'l.'itl.'f

;i '--'--. .- w.'ll ;.- th.it uhi.h hi. ||,,\\ h.i-. Ali.iiii. th.'

''-'ll' "I 'I I'l nih'. ih.lt ,1 will III
I

||i|- W,:- ;• |in'-.'||l

"llM'VMII'l-, W, -. that ,1 -I'Ii.'ImI .j.'M,.. |,\- ,1 |...t,.t..r III

''"• I'--liiu.' . I III- I. 111. I- W,,-. Ill I'll. 'It, a -j.i'i itlr i||-|i..^

-"''li "I -111 ll I Hill- ..ml -iii'li Lilly , , thr ti'-t .till th.'ii

'"I 'III! h.iil lint I. 'It tn ,.l,\- .III.' .'I-., (v). \ ^,.,,,.,,,1 I.,,,, i.il

:'-i'hi,ii\- .|i-\i-.... w. - .1 .|f\i,-i t th,. I,. ml.. II,, I .th.T ,'|,.\",

'':- I. 'It. .'.'.jictiv .- ll -mil l:;iiil- h.iil 111', 'II
M|\,.|| him

' 'fi"ll IMIIir-. 'I'hr rn|i-i',|m'||i'.. ,,| tlii- w,;-. th,.t ll

ir. itlii'l- ]I.T-n||- til wlinlii I, nil- Wi'lr h'lt .li.'.l 111 t hi'

'-'•nil'' "t till' Ir-tltnr, thi' li'-iiiuaiv ili'\ i-.t hail lin

'

' nil tn -lli'h laii.l-. th.' 'Jilt nf w huh tliu- I, ihij : I, lit' iiiil- il.'-r.'ml.'.l t.i thi' hi'ir at liu. Tin- ml.' w. -

'•'''i I'.v thr Will- Alt. iimli'i whii'li (/). iml.-- a

I 'Liiri;. WilK, M7. Ills, I. L'H. -. Jl: /,'. /•,,,/.//.,,,,//.„,„/,.
•' "I :in (ll, I). ,-,ii,

.
-^tat, 7 Will, |\-. ,v I \i.t, ,. I .lanii. Will-,, lil.-,. tih ,,{

•
I lairii. Will-. CI,-,. »tli I'll L'a. -, .'.-|

: ,1/.,...,.. v ./,,,/.,,

• -'.It. T Will. [\\ \ I \i, I Hi;{, .\, I'. I,

ii.-i.(.t.i I \
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238 OF CORPOREAL HEREDITAMENTS.

contrary intention api)ear hy the will, all real estate

comprised in any deyi.se, which shall fail by reasnn i.f

the deith of the devisee in the lifetime of the testator,

or hy reii.son of such devise heinjj; contrary to law. (,|

otherwise incapable of taking; etfect. shall be includ,.,!

in the residuary d-nise (if any) eontained in tlie will.

i

11

1 1

If

A lapse. This failure of a devise, by the dece:;se of the devisee

in the testttor's life-time, is called a lapst' ; and tliis

la])se is not ])reyente(l by the lands beinj; uiven to the

devisee (Oid /lis heirs ; and in the .same way, before the

Wills Act, a jiift to the devisee and the heirs uf his l„i,h/

would not carry the hinds to the heir of the l)ody of the

devisee, in ca-.e of the devisee's decease in the lifetime

of the testator (»/). For the terms heits and hrirs of ih,

ImxIjI are words of limitation merely: that is. tliev

merely mark out the estate, which the devisee, if Jiving

at the testator's death, would have taken, in the on.'

case an estate in fee sim])le. in the other an estate t^iil
:

and tile heirs are no objects of the testators Ijoiiiity,

further than as eonneeted with their ancestor (j). Two
Xo lapse now cases, however, were introduced bv the Wills .\<t.

in which the devisi> is to remain unatTected bv the

dece.ise of the devisee in the testator's lifetime. The
first case is that of a devise of real estate to anv person

for an isldte tail ; in which case, if the devisee shoulil

die in the lifetime of the testator, leavinji issue wIh.

would be inheritable under such entail, and anv siu h

issue shall be livinji at the death of the testator. su( h

devise shall not lai)se. but shall take efTect as if the

tieath of siK !i perso/i had ha|)|)ened imiia-diatelv after

the death of the test itor, unless a cniitrarv intention

shall apjieir by the will (//). The other case is that o|

the devisee bein;^ a rhilil or olhir issKr of the total, i

iipse

in two ca.sfs

Estate tai

l)(!vise ti

issue of

te.stator.

('/) lln,l,i..,,n ,in,l If,/, V.

iiti.s,. I DoiiL'l. :t.'t7.

• 1. :!J,- ! i;

1 .l.irm. WiJK XtH. 4tli eil.

(//) Stat. 7 Will. IV. & I Viri.

[t
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(lyinj; in the testators lifctiino and leavinj,' issue any

of whom art' living' at tlio testator's death. In this

case, unless a mere life estate shall have lieen left to

the devisee, the devise shall pot la])se. l>ut shall take

etieet as in the former rase (:).

The construetion of wills is the ne.xt ol)jeet of our Con-tniction

attention. Fn ('onstruin<r wills, the Courts have ahvavs'
'*

Imrne i:i mind, that a testator may not have had the

siine o])portunity of legal advice in drawing; his will, as

he would have had in executinj; a deed. .\nd the first

^Teat ma.xiin of construetion accordingly is, that the

intention of the testator ought to he observed {a). The Intention to

decisions of the Courts, in ])ursuing this maxim, have >'l>st'"fd.

given rise to a number of subsidiary rules, to be a])])lied

in making out the testator's intention : and when doubts

occur, th'^se rules are always made use of to determine

the meaning : so that the true legal construction of a

will is occasionally difTerent from that which wouhl

occur to the mind of an unprofessio-ial reader. Cer-

tiinty cannot be obtained without uniformity, nor

uniformity without rule. Rules, therefore, have been

fouiul to be aosolutely necessary ; and the indefinite

maxim of observing the intention is now largely (jualified

by the numerous decisions which have been made
respecting all manner of doubtful ])oints. each of which

decisions forms or confirms a rule of construction, to be

attended to whenever any similar difficulty occurs. It

is. indeed, very (juestionable. whether this maxim of

oliserving the intention, reasonable as it may appear,

h;is i)een of anv service to testators ; and it has cer-

tiinly occasioned a great deal of trouble to the Courts.

(;) Sect. 'M. See Wnis. IVrs. K. R. ^J-S. I'l.stliiininiis i>>iio

I'rop. 512, I7th 0(1. : Jnf on v. ran take. /i'. (inffitli.^' Sdtlnnoit,
.'..A»-.,H. ;! Hare, l,-)- ; t. .v. liH 1, 1 ( li. 24t>.

' /".V", 2 K»v & .[. tiTti ; r.ri^M.i (f7) 'M) Ass. 18.1 a; Y. B. 9
V. C'll'. 12 Snn. ;<r)4 : Hmirr v. Hon. VI. 24 li ; I.itt. >.. .^Sfi ; I'rrk.

A'i.i>/ir/,.//. !7 Cli, 1) ! I.".. I'Ntiito V .-,.-,.-,; 2 llhi.k r'oMiin. 'is!,

ilulv atlacho> : Rr bcott, KH'l, 1

i i

1 ;.

r r i

I

i\

111

:: !i iU

I !;i^
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J f

\l

Tci'liniial

rules.

Kxanipic of

nn mtrinlcd
lift" estate

Testators have imagined that tho iiiaking of wills, to
ho so l.Tiiently iiit."r])r«>t('(l. is a matter to which rii\

hody is com])eteiit
: and the consetinence has heen

an immense amount of iitigatifm. on all sorts of n,u
tradictory and nonsensical liecjncsts. An intentioD.
moreover, ex])res,';ed chvirly enough for ordinurv appre
hensions, has often l.een defeated hy some teeluiic.il

rule, too stuhhorn to yield to the general maxim, tli.it

the intention ought to he ol)served. Thus, in ,„„.

^^^
ca.se (/;). a testator declared his intention to he. that

ertate'lnil".
"" '''"^ ^"" ^'"*"''l ""^ ^•'H '" flispose of his estate for l.-„uei

time than his life, and to that intent he devised t"lio

same to his son for his life, and after his decease to the
heirs of the hody of his said .s<m. The Court of Kiii;;V

French held, as the reader would no doubt ex])ect. that
the son took only an estate for his life : hut this

decision was reversed hy the Court o' p:.\che(iu,r

Chamher. and it is now well settled that the decision
of the Court of King's hmch was erroneous (r). The
testator unwarily made use of technical terms, whidi
always re([uire a technical con.struction ('/). In '^]\\w^

the estate to the son for life, and after his decease to

the heirs of his body, the testator li;,d. in cfTect. ejven

the estate to the son (iiul the heirs of his hmh/. Now
such a gift is an estate tail ; and (me of the iiisei)arahle

incidents of an estate tail is. that it may l,e barred in

the manner already described (f). The son \\;,s. there-

fore, properly entitled, not to an estate for life onlx.

but to an estate tail, which would at once enable him
to dis])ose of the lands for an estate in fee simj^le. In

contrast to this case are those to which we have betoie

adverted, in the chaj)ter on estates for life (/). fn

An intonde.l f''"^«' ^<"'<'*- »'> intention to confer an estate in fee simple
fee simple ;vas defeated by a construction, which gave onlv an

('') /'. V. Hhf:,. 4 Riir
:.")7!l, 1 \V. HI. tiT:.', I Dniiul. :)-(:!.

(-) iVanse. ('. l;. ! IT iTj.

(') .^"^^ p. III.'.

{j ) Alii, . p. j i;

HM:i, I
(
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('st:itt' for life; a <j,Ut of lands or Iiouscs to a jx-rson 'nl'' tu he

siin])ly. without words to limit or inarl< out the estate
f,",r'ijf',"'"'"''

td he tikcii. was held to confer a mere life interest.

I5ut. in such cases, the Courts, conscious of the ])uro

technicahty of tlie ruh'. were continually sirivinj.; to

iiveil the hardshij) of its eiTect. hy layin- hold of the

lai i<t niiinite variations of phrases, as matter of e.\cej»-

tinii. ])oul)t thus took the ])lace of direct hirdshi]);

till the legislature thou;.;ht it time to interpose. As we
lii\e seen, a remedy was provided hy the Wills .\ct (y), wiH. .v.t.

which enacts (A) th-.t where any nvil estate sliidl he

(levi-ed to any -jjerson. without any words of limitation,

-urh devise shall he (ainstrued to ])ass the fee sim])le,

iir (itlH'r the whole estate or interest, which the te.-tator

hal ])ower to dis])ose of hy will, in such real estate.

uiili'ss a contrary intention shall a])])ear liv tlie will.

Ill these cases, ttierefore. tiu- rule of law has lieen

made to 'Xixe way to the testator's intention : Init the

V. >i' ahove cited, in which an estate tail was |:iven when
a life estate oidy was intended, is sullicient to show
tli.it rules still remain which jiive to ceitain phra>es

-ucli a force and etTect as can la- ]iro])erlv direited l>v

tli(ise only who are well acquainted with their ])ower.

.\notlier instance of the defeat of intention aro>e in (aft i„ ,asc

tlir c se of a ;iift of hinds to one in-rson, "'and in case"''!'"'''

lie ^hall (lie witli(»nt issue. then to another. The
• 'ants interpreted the words, "in case he shall die

without issue." to ni(\in " in case of his death, and of

the f.dlure of his issu(> :

" so that the estate w..s to ^o

I'vcr to the other, not onlv in case of the death of the

aiiiri'. lea\ inj; no is>ue lln'ni/ nl Jiis (Icciusr. Ian

the event of hi^ le,i\ine i>sue. and his issue after-

tailiu'' liv the deia'ase (if ;il| jijs descen(lant^

Tih' Courts considered that hta man nnglit properlv

(:;) 7 Will. IV. A. 1 \ ivt, e. M. {!•) .SlTt. l-'S.

r. i

I-

I ! l:.
^ .•:
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I
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said to be " de^id without issue." if lie h.id difd ,,,,,1

left issue, idl of whom were since deceii.ved ; ,,,iit,. „..

much its if he had died, and h'ft no issue hehiiid liim.

In accordance with this view, they held such a j^ift „^

al)ove mentioned to be, by imj)licatioii, a j,'ift to th.'

first ])erson and his issue, with a remainder over, (in

such issue failing', to the second. This was, in f,i( f a

Md'to S.^„«'f* "^ :'" •^^f"**' ^^''' f" ^h'^ first party (0 : for .n .>(,'„..

estate tail. tail is just such an estate as is discernible to the i~>ur

of the party, and will cease when he has no jon;;..!

heirs of his body, that is. when his i>sue fails. ]bi,i

there been no power of barrin;,' entails, this would m,
doubt have been a most effectual way of fulfilling,' tn

the utmost the testator's intention, hut. as we li.av

> en, every estate tail in possession is liable to be biin.d

and turned into a fee simple, at the will of the owner.
With this le<;al incident of such an estate, the Cniiit-

considered that they had nothing' to do: jukI bv tin-

construction, they accordingly enabled the first (le\ i

to bar the estate tail which they adjudged him to ])(i>m'v..

and also the remainder over to the other party. lb'

thus was enabled at once to ^.(([uire the whole !.•,•

simple, contrary to the intention of the testator, wlici

most probably had never heard of estates tail, m of

the means of barring them. This rule of conslnn -

tion had been so long and firmly estalilished. tli.it

nothing but the power of Parliament could etfect an

alteration. This was done l)y the Wills .Act. wlii( h

directs (k) that in a will the words " die without i>-u>."

and similar expressions, shall be construed to mean .i

want or failure of issue in the lifetime, or at the death

of the party, and not an indefinite failure .if i>>ue ;

unless a contrary intention shall appear by the will.

by reason of such person having a prior estate tail, "i

of a preceding gift being, without any implication

Intention
defeated.

Wills Act.

01 I .In WiMv :.-.4. 4th rd.

Mnchdl V, Wffdini/, 8 Sim. 4, iHiM. :t (li. ti44.
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arising from such words, a gift ..f .,u estate tail to such
person or issue, or otherwise.

Fron> what has heen said it will appear that, i„,pheati„„.
before the ahove-nieiition.'d alteration, an estate tail

might liave been given l.y will. I,y the mere i.nplica-
tiou, arising from the aj.parent intention of the
testator, thit the land should not g(, over to any one
else, so long as the first devisee had anv issue i.f liis

l)«Hly. In the ])articular class of eases 'to which we
have referred, this implication is now excluded l)y

express enactment. J5ut the general ).rinci])le l,y

which any kind of estates may be given by will
whi'never an intention so to do is exj)ressed, or clearlv
inii)lied, still remains the .same. In a deed, technicid
words are always retpiired

; to create an estate tail
liy a deed, it is necessary, as we have seen (/), that
the word heirs, coupled with mmls of procrmtmn. such
as heirs of ihe h„d>j, or else the words in lail shall In-

made use of. So. we have seen that, to give an estate
in fee sim])Ie, it is necessary in a iV^vd. to use the
wnid hvirs. or else the words u, frv .si,„j,lr (//,). as W(,rds
"1 hniitation. to limit or mark .uit the estate. Hut ,n '..ft oi .an

a will, a devise to a ])er.son and liis seed {,>), or to him ;;:;|','"-'
'"'' ^-'

and his issue (o), and many other expressi.,ns. are
"' '

siitHcient to confer an estate tail : and a devise to a
man and his /icirs nude, which in a deed would 1h> held
to c<.nfer a fee sim])le (p). in a will gives an estate in
t.nl male (,/) ; f„r the addition of the word '•

male ••

as
a 'lualitication of heirs, ..hows that a c|.,ss of heirs
l''^s extensive than heirs general, was intended [r)-
"Hi the gift of an estate in tail male, to which in a'

!«) (<). Litt. 9 I,; 2 Black. C'aiiun. ll.j; .V,/,.,,^-, v .s',/,.,,,/,.

iDiii. :; I'll. n;!.

-• Black.

''"iimi. 1 1.").

Mr. Bca
-4y

; 2 ,Iarra. Wills, l<J3o, Oth od'
C-) larm. Wills. Is4i), (itii oil.

WR.P,

I; i

Si

pj;

'V\
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will, words of procreation are unnecessary, is the oiilv

(iift of a fee gift which at all accords with such an 'ntention. Sd.
simple by

i r i i- • i i •

will. even before the enactment directing that a devise

without words of limitation shall be construed to ]kisn

a fee simple, an estate in fee sim])le was often held to

be conferred, without the use of the word heirs. 'I'liu-,

such an estate was given by a devise to one in Ju-

sit)i])lr. or to him /or ever, or to him and /i/.v <i.ssi<pi.^ fur

ever (.s), or by a devise of all the testator's eshitv, or of

all his projicrli/. or all his itihcriluHCP. and by a vi.si

number of other expressions, by which an intenlion

to give the fee simple could be considered as exjJicsMd

or im])lied (/).

h .•ab«

\ I

; I

l'!«'s and
trusts.

The doctrine of uses and trusts applies as well to

a will i!s to a conveyance made between living jjartic--.

Thus a devise of lands to A. and his heirs to the use nl

W. and his heirs, iijton certain trusts to be perfoinit'd

by B., will vest the legal estate in fee simple in H. ;

and the Court will compel him to execute the tiust ;

unless, indeed, he disclaim the estate, which he is :it

perfect liberty to do ((/). But, if any trust or dutv

.should be im])osed uj)on A., it will then become a

question, on the construction of the will, whether or

not A. takes any lajol estate; and, if any. to what

extent. If no trust or duty is im])osed on him. lie is

a mere instrument for conveying the legal estate to B..

filling the same passive office as a per.'^ou to whom :i

feoffment or conveyance has been made to the use of

another (j:). From a want of accjuaintance on the

part of testators with the Statute of Uses (//). gn^t

(>) Ce. Litt. !» b; -1 Black.
Cuiiini. 108.

(I) -1 Jarni. Wills, 274 nq.,

4tb 0(1.

('/) .V('7(«(j«. V. WortUiriirth, 2

Swanst. 'M-,. lit H. H. 8t) ; Vrrh
V. WaUir, :< Mv .V (r, 702:
Higijtrn v. Evan.i, 5 E. & B. 367,

:wo.

(x) 2 Jarm. Wills, ISll ,v/..

tith ed. ; linker v. W'hitf. 1.. 1!.

2a Eq. Kiti; Ih llrooh . IMM.

1 Ch. 4U ; SCO aitir, pp. 187, jL'n.

(v) 27 Hen. Vlll. o. lo
;

-/"'..

p, 184,
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difficulties have frequently arisen in determining the
nature and extent of the estates of trustees under
wills. In doubtful cases, the leaning of the Courts
w.is to give to the trustees no greater estate than was
absolutely necessary for the purposes of their trust.
But this doctrine having fre(iuently been found incon-
venient, provision has been made in the Wills Act (:).
thit, under certiin circumstances. n(.t always to l)e

easily explained, the fee simple shall p,,ss to the
trustees instead of an est^ite determinable when the
purposes of the trust shall be satisfied.

Th.' above examj.les may serve as speciniens of the Dancer of
great danger a j)ers(m incurs, who ventures to commit '«""""»• <'f

the destinati(m of his property to a document framed
'''*^"' '"'''''

in ignorance of the rules, by which the (ffect of such
document must be determined. The Wills Act, bv
the alterati.ms above mentioned, effected sonic im-
provement

;
but no .Act of Parliament can give skill

to the unpractised, or cause everybodv to attach the
same meaning to doubtful words. The only way.
therefore, to avoi.l doubts on the construction of will's!

is to word them in ])roper technical languag(- a task
to which those only who have studied such language
(an he e.\])ected to be comjx'tent.

If the testator shouM devise land to the j.erson Dovise to
wlio IS his heir at law, it is ])rovuiod by the Inheritan.c

''^•"••

Act (n) that such heir shall be considered to have
^ic(iuired the land as a devisee, and not bv descent.
Such heir, thus taking by puuhnse (b). will" therefore
l-ccon„. the stock (,f descent : and in case of his decease
intestate, the lands will descend to his h.'ir. and not t..

the heir of the testator, as they would have done had

e -n! 'l"3./.n'"-
^''- * '

'"'''
!" '"'"• ^'-^^ '"'"' V. OMo,..

•'; >ial. .} iV 4 Wiii. i\ . c. Kiti,
s :i

;
see Strickland v. Strickland,

{li) Antt, p. 240.
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the lands (Icscoided on the heir. Before this Act. an
heir to whom liiiids were left by his juieestor's will

w:is considered to take by his prior title of dcscctit

its heir, and not under the will, uidess the testator

altered the estate and limited it in a manner ditTennt

from that in wliich it would have descended to \]\r

heir (c).

i

Real ostato As we have seen (</). in the case of testators dviii"
devised now

f. i
. "'--

vrsis ill th<- ""IT the year 1M!I7. their real estate vests at once in

i'r,',n'!!!!!,..
^'"^'''' «"'cutors. notwithstanding anv testamentary di-

tiv.-s. ))osition thereof; and the executors are empowered tn

dispose of the s.inu' to raise money for j).iyment o|

the funeral and testamentary ex])enses and dehts and
the legacies, if chirged on the real estate; and the

devisee of lands t d:es no estate therein at law, thou-li

he h IS an interest in them in eipiity. until the executni>

have either assented to the devise in his favour or

have expressly conveyed the lands to him. And if a

testator has left no executor, his real estate will \e-'

in his administrator cum teMituicnln ttntiv.nt, who will

have the same powers in all res])ects as an executor (- ).

iH-viscf pal But where a testator died before the ve.tr iS'.tS. the
estate was

i
• , i

•
i

formerly devise ot his real estate was (piite in<le])endeiit ol tlir

iir'm'turl-
*'-^'«'<'>'^'>''>^' 'i^^»'"t or interference, unless the testati.i

assent. should either expressly or by implication have ^i\|.|i

his executors any estate in or jxiwer over the same
( / ).

In the middle of the last century, however, the dnciiine

was broached, that if a testator had charged his real

estate with the ])ayment of his debts, such a cliaigr

gave by im])licati(Mi a power to his executors to sell

his real estate for the ])ayment of his debts. The

author, elsewhere, attemjited to show that this doctrine.

Charge nf

debts.

(-) Watk. Descents, 174. 170 (, ) Wins. l'.:i-, I'lcr,.

(2l'it. 2:il.4tlMMl.). 17tlied,
(rf) AuU, i.p, L>!l, ,-,H, 7ti. 87, 8S,

( / ) .See 1 Win.. V. A I',

lio, l;iit, i4t>, lilt), 2ui. I'is, :;:{!, L'nU ed.
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though rocfignisod in scvenil luddoin cuses, was in-

coasintent witli Icgiil i)riiuii)h's (,7); juul in tliis he

was .suj)iK)rt('d \)y the great authority of Lord St.

Leonards (//). In tonsecpience, however, of the diffi-

culties to which tliese cases gave rise, an Act was ]»,issed

liy which, where tiiere was a charge of dchts or legacies,

tiie triLstees in some cases and in other cases tlie

f.Kecutors of a testat(.r weri' ein))owered to sell his

real estate for the purpose (,f paying such debts or

legacies (/). The powers given l)y this Act are of course
juactical'. sui)erseded. in the case of testators dying

(/') Sua. I'dw.

277

(;/) .Sec tlic .VntliDr'N K»av dii

r.fal Assets, c. II.

120 \-22.

I') St.1t. I'J A- ;.>;{ Vi.t. r. :{.-,, |,a.>,.,l l:!||, Au-., I8.-,(I, ro,„mnnlv
. iINd L.ir.l .St. Lcctiai-.ls Act, and now intitnlnl tin- I^uv ,,f I'ru
|«Tty AnicM.lm.nt A.t. lH.-,l(. |{y mtI. 14. nl„rc l,v ariv will wla.li wiw-n- tnis
-ha

1
coMif int.. n,„.,at,„n after the |,a>MnL' .>f the Act.'th.' testator ,,.e. „,.,v ^ell

-hall have <l,arL'.Ml his real estate „r any >i«>eitie portion tlKMVof wah or niorU'i.'e
the laynient of his ,iel,ts or of any lei/a.y or other speeilio si„n of ,„ ,nv 1,.^,,niuney, an,l sl,a

I
have .leMse,! tlie estate .so ,.|,arL',.,l to anv trustee u,r\ ,lel s ror tm-tees for the whole of l.is estate or int.-rest therein, and shall legacies

not have niaUi' any exjire^s provision for the raiMiiv of >iieli ilel.ts,
l''<:ai\v, or sum of money out of the est.ile. siieh trii-tee or trustees
iiKiy. nolwith-.tan(|ini; any tni-ts aetually ileelareil |,y tln' te>tator.
r.ii-e sueh del.t^, leiracy or iii.iney liy sale or iiiorti.'a<}'' of the l.imis
(lcvi-e<l to them. My seet. l.'i, these powers are e\ten<leil {, all
I«Ts.iiis in whom the estate .levi>e(l shall for the time liiMiii; lie ve-teil
hy -iirvivorship, deseeiit or devise, or who iiiav Im> app.iinted to
-luieeii to the trusteeship undi-r anv power in the will or l.v the
Curt. IJy seet. Iti, if any te>tator,'who shall have ereated siiel, a Where eveeu-
rhaive. shall n<it have devised the hereditaments <.hart.'ed in sueh t(.rs may sell
terms as that his whole estate and int.Tot therein shall he.ome or mort"ai;e
^.,-ted 111 any tru>tee or trustee-, the e.\erulor or e.veeutors for the to pav del.ts
lime iH-in- named in his will (if any, .hall have the .same [...wer of or ViVacie.s.
Pill-Ill;.' the same moneys as is hefore voted in the trustees, and Mieh
I'ower >hall ilevolve to the jHMsnn or iM'rsons {if miv), in whom the
e\e(utor-hip sh.ill for the time Ix^im; U' vested. It'is not. howi'ver,
e\.Trisilile hy an administrator ruin li.^tunuiih, ntnuj,, H, Clni/ ,(•

I'llii/. ItiCh. 1). :i. My sei't, IT. piirehilMT- or morti.'aL'<-es were not
;' he hoimd to ini|iiire whether the powers thus eonferred have heen
'Inly f'iereiseil hy the p<'rsons aetiiii: in exereise thereof. And l.v
-"t. Is, tlies<. provisions were not to prejudire oi alTeet any >ale or
ni'.rtLM;.'!' made or to be made in pursiianee of anv will eomiii" into
'peiatioM l.ef,,re th.' pa-in- of the A.t ; nor wiTe thev to extend I)evi-e in h'e
'• .1 device to any person iii fe<' or In tall, ..r for the ti-tiitor's whole or i„ tail-rite and interest, .•harued with deht.- ,,r lej:aries

; nor were thev ehar-ed with
'

i.teet the power of any >ueh devisee to .sell or morti.'aL'e as he ..'r dehts
!.i>^miL'ht l.y l.iw then ilo ; se<- /,\ II ,/.o//. l' Times 1.. 1{ 44:t, :i4

!'•":(,
I

(
;:)!!. In tl

-< of hi

!'l li't'rti fi -.ttfi A' t t'tltrfjrt

r.iM-s the l;iw was that the devisee
iheieiit right of alienation, either scl or inort

m
^

:
.fill
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after 18i)7, l>v the more extensive powers over kmI

estate now eonferred on executors by the I^ind Trausfei

Act. 1897 (/•) ; but they remain applicable in cases df

(h'^ith before 1H98.

Kx.Tutcirs As we have seen (/). under the Convevaiicin;,' A<f,
now tako lOLii f I I 1 1 ^ r • 1 • "

, •

frorluiliU '^"l- ireenoUi estate of inheritance vested in am
vcMtcd 111 II person solely upon anv trust, or bv way of niorttiri-e
s. '(• tru'<tcc or '

. .' r> »-

mon;.'nf;c<>. now devolves, on his death, to his personal represen-

tatives. And the same .\ct (iti) empowers the tenant's

And a |K)wcr personal rejiiesentatives to convey the fee simple or

froX'l'r "^'"''" freehold interest descendible to his heirs j;.'iieral

PHfatp in any land for the purjiose of ;,'ivinf; effect to a c<iii-
rontractcil to , .

"
,

i . i r i
• . .

tie sold. tract tor sale thereof, suhsistuifi at his death and
enforceable a;;ainst his heir or devisee (/*).

Wills in Wills ,,f liiiuls situate in Middlesex or Yorkshire or
.Middlesex

,

and York- the town and county of Kinjiston-upon-Hull. tiui>t

n""'tm.'l!
'"' ''"'•^' ''^'•^^•'•«'<l ill the county refiister. in onler to

operate as a complete and unavoidable conveyance.

For the Keoistiy Acts for those places (o) provided

that a memorial of all wills of lands in tliose coiintio

should be reojstered within six months after the dei.tli

ol every test^ttor dying within the kinf^dom of (heat

(hartjes of i,,ice the lands deviseil tu him ; hut if letiaeies only were chai-e.l
lej;acies only, thereon. th<' |jiireha^cT or niortuajjee was hound to' see his nidiiey

... ,
''"ly applied in their pavnieiit ; Horn v. Ili>ni. 2 .Sim. A- Slii. IIS-

ttiar^;e ot Kssay ,,n Heal Assets, j). ti:t ; Hi H.1,1,,,-1.: n:i L. .1. Ch. .-,<Mi. if.
aebts. hnwever. the testator s delits were eharu'ed on the lands, then, whelhi i

there were lei;aeies also ehar^ed or not. the praetiea! imiKi-sihihtv
of ohliuiiifr the purchaser (jr niort^'ayee to look to the payment of
so uncertain a ehiuixi' exonerated him from all liahility todo more
than simply pay his money to the devisee on his sole reci'ipt : Ks-.iy
on Heal .Assets, pp. i\>, (i;{; r„r.«fr v. Ciirtirriiifit. I,. H. 7 H. 1, 7:!!
/<•< //<»>',«. iitos, li Ch. :i."ii;, :j()i itiu.

(k) Aiil,. pp. 2:iii. 2(7.

(/) Aiili^. |ip. L'02. 2.")ii

{hi] Stat. 44 A- 4.-) Viet. e. 41.
s. 4; .see Wins. ('(inv. Stat. .'>4

- ."i8.

('() See null . p. ilM) ; 1 \\ ns.

V. & v. .i3(i. ..:?:», 2nd I'd.

(o) Stats. 7 .-Viine, e 2". >. s
;

2 A- :i .Anne, e. 4. s. 2(1 : l> Aiim ,

e. t)2 (() .Anne, e. :i."). in Hulf-

head) : 8 tleo. II. c. (i. s. 1.*). S.e
(iiilf, p. 222 : Wms. C'onv. Stat.

21— 2.<.
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If

liiit lin. or within three years after the death of every

testator (ivirij^ uimiv the seas or in parts lieyinid tlie

seis; otherwise every such devise hy will should he

M(ljud>,'ed fraudident and void i.^'air.st any suhseipient

purehiser or niort^^inee for vahiahle consideration (/*).

|}ut in conse(iuence of the construction ]>laced u]ion

tli.'se Acts by the Courts of Kijuity (7), if a jHirchaser or

inortf^agee fr(»ni the heir of one, who hehl land in a

register county, had had (lear ])revious notici- of a will

(levisinj; the same land, he coulil not, by re^isteriiif; his

(li'fd, <;ain any priority over the ilevisees in respect of

th iitai)le estate in the land (r). The Vendor iin<l N.w.'m.t-
' e(IUIln»'H' i-^mix 111 III' mil', \'/. ••' • - -•- ,

1 111 iiiiiit. rt'lir! to

i'lirchawer Act, IH7t (s), ])rovi(h's (I) that, where the ,„in'lia-..Ts

will of a testator (h'visinj; lands in Middlesex (.r York-
'^^,','|,',,,I"'"'''

-hire has not been rei^istered within the period allowed

by law in that behalf, an assurance of such land to a

purchiser or niortf^agee by the devisee, or by some one

derivinfi title under him. shall, if re^'istered before, take

|.rece(h'nce of and ])revail over, any assurance from the

testator's heir at law. As we have seen ('/), the old

Yorkshire Re«;istry Acts were repealed by the Yorkshire

i{e;;istries Act, JHSj (.r). By this .Vet. wills affectin;i

hiids in Yorkshire ma// he registered thereunder: and

every will entitled to be registered umler this Act shall

h ive priority according to the date of the death of the

ti'stator, if the date of registration thereof be within,

or undei: this Act to be deemed to be within (//). a

period of six months after the death of the testator, or

according to the date of registration thereof, if such

(1 iTe of registration lie not within, or uikUt this Act to

(/)) Chitdirirl: v. I'unirr. lit

It, IV. tiiu, 1.. n. I <ii. :«io;

i Urns. V. \- 1'. :i7(i. lliid oil.

(7) See nntr. pp. 2Jl', 2j:t.

(/) Wins. Conv. .Stat. 2:t, mid

" (/)•

1.^) Stat. ;n & ;i8 \ict. c. -s.

If! .Sfct. 8. .Stjf Wins. I'ljin.

Stat. -.M-il.

(") .1"^, J).
:!2:!.

(.<) Stat. 47 iV 4S Vict. r. .".4,

s. 51.

(7) Sco sect. Il.wliicli pniviilcs

for r('!:isliaticj|i of ni>tifc nf a will

within si\ muiitlis after the tes-

tator's death, if the will itself

i.iiiiiot i..' rogiotrrcd •.vithin thu

r
i!

ii: 'I in
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2sn
(IK ((irn'ortKAr. iiKRi:iiri amknts.

'" il'<'in.'(l to Im- witliiii, Miih ihtj.mI „f six rnoiitli.

mTl'L'T.
'''"' ^' ' ^''"" 1""^ i'l"^ "" til'' nriNtniti..,, .,f „„ ;,|1„|,

(•).

Ill \ork
of iiIIkLiwI ..f

inti-.liiiv.

if lllti-t,

i\ II

KV ;it iiiiv liiiii- iiltf-r fli

Sif.

• xpinitiiin iif H\

Hill U llliiii
ninnths flulii til.' (liMtll (if ii [iiTs,,,, li.il.liii;^ I

Vnrksliir.' iiiiil Kin;;stnii iip.in Hull; ,in.| ..iiiMls i)

wllcrc :iiiy such iiflidavit of intot.u \ li:,s li

'Uriitici- for \Mhiiil.ic coriMij
ri'iiistcifd, ;inv

MMih' I r .•x.'ciitnl liy ;my |M'i>.iri uIki «(iii|,j |

I'll iliiK

• •i..tii li

!<• >.II1II' III CUM'

iii\ •' |iii(ility ii\ II

IhiwckmI tn lllJiKc or cxi'clili. il

iiiti>t;H\
. ;iii(l duly tf^'istcnd. ^]v.i\\ |

any will of tlic Miii[)os.'d iufrvf:,!,., ,|„. ,),,,,, ,,j

ti-m of wliicli --li.ill |„. >ulis<M|Ucilt In till' d;

tiMtiiin of Midi iissiifi

'• ilh-

Ol s|||
(i

H';;i-ii.

tf (il |(.M|.

itic<' III- Kill ;ind not witl
nnd.T this Act to I.,' dc.'incd to Tc witl

III! <i|

llll II

SI x months jiftcr the dcith of il

|ii'ii('il

A* \M' I lavc seen (h). tlii^ Act jirovidcs thiit

It' sIlplM Sl'd into!,;!,. („)

no ]iii-( |i

I . Il\

•l.miiiii^' iinv Ic^mI or niiiitjihl.' intci.'st imd
priority ^'i\cn liy tho Ait sh;ill i

iiii'icly in consc(|ucnct' of iiis hiivinu 1,.,,,, ; iTiitid

'I- fonstnictivc notice, cxicjit in ciis.-. ,,t

ost' :in\- ^iicli jiMoiiii

•tU:il

fliUK

Willi

( tii.il

t t

I I

Diitv.
As a rule, cvcrv

interest in re;il |iro[ierty ;,> lieir. or und
any death whiih has occurred after 11

Act, |H.-);$. is liahle to ])ay

I>erson succeeding; to ,iny liennici.il

er a w ilL iipi i,

le >uc( e>-ii n llut\

.ft!

siiccessK n dutv in tl e \.i,llr

oi tile succession at tie rate stited I elow, ; iid t le (hlt\ 1-

a cliai' e on the projiertyas mentioned in the not,

SccN. 1. 14.

In 4s ,v 411 \ i>t. c. L'li. ~. 4.

aiiii-n.lrd .. 1:;. 'n,,. ^^,„,|.,

'() Stat. 17 ,V tS \ irl. <. .".1.

-ll|«Tlllliill

('-) .{ill.

,|,|„

(M Stilt. |i; A IT \i,t. c. .-,!,

p. i:\.

I'l~l...~lt

Wr.-. \ . ,V I'. I-.

I" «liiih., 111.1 ~ I" -111 ri--|iill liilU

l„,-iti..ii^ |i.i-t .r tiiliiic ili-|i,.xiti.,n ,,f

-/.. --11 I .'.I. li,

iiikI .|,\.,Iii- lia> ..! -Iiiijl I iiic- Im-ii.'|i,'i;iII

I
r .|H-ily. l.\- IVM...I1 «|| ,1

-ri t z. t\ i \ \

ti.iri- rli-.ltlim III' Mill.- lIllTiot lIpMll till- ilcMlll ,',f

\- ciiliil.-.i tl

li:iliilii> 1.. H'tii M.iv, lsri:i. , alici'

IIIV |irlMii| ilyiiii;

lIlTi'v-Hli rrilalliiy ,ir CMllt um-i'iit h'. .111.1 .'itl

iliiiiir.liatciv .11 all.

rt;, ..r !l„

,1 ..r aftir th.

Iiitv.

ii-i' iiiii.'iiiallv .11 II

I aii\ int. a sal. ciili.

\ » U .il -lili-til 1

"''• '""""' ""I "I'ly ilin..liili..M l,v law ,•,( aiiv l„ ii.'-li. aal

.I.Mlli; .111 1. 1' aftrf (liilt (liill

ilii .li al \\ hi I -.11

uiiy iitliir |H|,.,,||, II, j„„,,.„|,,|| ,,,.

II
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riitiil''! I)V I'M-'. II i.f .iiiv -!' i, ili-|.. ;'iiiii "r ill voliii I .ii .1 >ii

--II AimI U\ -- In, !>, .1. Mi.'ii.lr.l l,v In IM.». \|| . >,.

.. ",( 1 I i. Iiii\ I- ili.iii;''l I'll II' )i .,,.,,--;. .11- (I'x . |,t «! ,

;. .-1' \ 'lul V ;- I l..ir;.'i"l till I'.. II; ,ii it|.' f"ll'.«iii.' r.i'.'- ;

\\(.,r,- ||.- -11, ,.--.,! 1- I., It:,- |.',,| r v»l," III 111.' .1-.' "f It.ii, . .(

I,!i',t;ir\ 'iplH'ir- t'l In tl,.- 1,-1 („., , ,| lli'.l thr
I

1 -t |,.|i hl-ir. s,,,,, ..|,,|,
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I; l.ll'- ll 1--1I1' i.r 'UH'-I'T, ..r li ; i..lll'l "I Mil.', t I |i.t . I'l
, ,

ir.;' ' ' '" ' li'- I- VI iiipli.'ii- 111! iiti"iii 'I I" '

'

_, |;-',t|irT "I -I'' I. .r 'Ir-' Mi'l ir-' <
. I'l-'lur '.r -i n-r, i.,

r:.-ii' 'll\ i'.ii |i<r ' 'hi

i I'.i'.ili.r I.I -i •' I "f il,.' fitliii' .r ni'Miir, "r il'-"i,'lint "f

. ; I, (.I'.tl.i'r i.r ~i-li I, tl'i <.'ii.-i;i.ill'. i'n |" r 'i-iil.

I r.i .ilirr '.r -i-ti! ..t III, .'I II, if.iti,,., ,,r .-r iii.|iii.,lliir. .,r .|..

• • I iht .,f -IF h l.ri.l 111 r "I 1 -tl r, 1. In t jjin ,|i , ii.; |„ r . i-iit

.

'. I:i .iiiv "' l.ir '1' .'H'l "f('.i:,.'.i i-.ii. _ miiiH , ..r ,i .Iimii.'i

,• '
:
- 'I. till ]H I . I lit.

!; -t.ii. ,"il \i't.<' «, - .'I 1 , i.|.|!t:',i,,,| -u, , , --I 'II .I'll,. - u- 1. \|,|iti',Ml
':_ '1 It til' r;it.' .,1 |ii |» i .1 i,i, m ,,,-, , j ,, ,il,',w, .111. 1 il I'l .,, . i'--; .|,

'lit. 111 til.' '.ti.. I . .i-i'. |'.,|! I,.. -1,1 1 .
,".7 ,', ,".-» \'|. t, r. :jl|, .

i il |. ~.

'. -.• '|iit|.', ill.' II' t t" I.I' |i ', i. I I'l I. -| 1 '.f ['I'.j II V I li.irL"''il.'

.< •
i

.'-'.Iti- . lilts,

1,.-. I'V .liit\ 1- |.,i\ il.!.- ..tl I |i,.--t- \n ',m|| .,f |i. r-'.nnj r-l !,._ . \ ! m-,
•

' 1 t'l-iii I. • |iii'.i- "f I' .ii..li |,' ,|,irt\, "I "f l.-i.',!''!!'- |.,i\i,|,|i, , ,'

: r ' i, ir.n .1 U|''!i ri'il i-tiii-, 1 ;i,. n ni- .iml |,i..lit- m iir, 1 1. i.

: - 1!''
' r ni"iij'i.'i' tl,i 11" t : ,ili .f ul.i' !, .m- ri"U ImIiIi- I', - 1|, •..',• pm

.
, . 11. '1 It 1- ' ti,ii'.'i-.| ,ii 11 . -ii;,.- riti - ,1- ,il„,w -t.ili'l t'.r -111 ' •

I'!;, i-X' .•])l,n.' tt,.- I'l'liii'iiil .lulu--,: -. .• -t,it., ,"1,". ( ,.•". Ill

-t, -' iii-iliili', [..lit 111. ; \i, .V 17 \i' t. '
.

.-,1. ,-. I. In, 1',)
;

,-,1 \ I

•

- .'I Ji : In K'U, \ II I
.

•',
,

,".•», will' il iiK r.'i-.'.l tin i.iti-- i

:,•,
. Will-. I'l-i- l'i..|i. .'.iKi .'.'I.', I7i!i c'l. A |.ir-"ii 1 ii.ii.'r.i' \\ ,,

-.1 .•:. !•'. I- \ "T -11' ' .---H'li 'I'll ', , « h'. -il lil |,.i .. .. I, I
-I'l I

,. iiT|i''l t'l :l' -i '.
, li.l

' .•" r ;iii-li,i!i'l "f iii-,iii'i ' "11-, 111.'1111111 V til 111 luin.'-ll ',| iii-r-'ll t'l 1

'

.-.i •-l•
' • ,• -r "r |'i'"l'-ri--"r. 1. 1\ - t|,.. -.un.' r.i».- ..f .lit v "iilv 1- -11' Il .V .. ;,

.-t.iJi'l w "iil'i li.i\.- U'h ' !,.ir.",ii'ii- A.-h: ~t,it. ill ,V 17 \i
-. II.

':'-l'\ uill "f |.r..|.i it\- "Il t|ii-t f'.r inv 'il int.ii:, , ,i |iiil,||,' piu i.il.l.-

; -.'. .1!.' -iilij.'. t I', -u''' '.^.I'.ii 'ii|t\' ,it til.' nt.' i.f tin [..-r I'.-ii*. ..i, , -t..

11:.' ii.t I'l |.i ill. i|..il V ij'i.- tl,.'r.'"f: -tit |ii ,v 17 \iit. I .~il

•-i''. "!' -U' i-->i"ti 'I'lH .'1 tl,.. rit.- "I 1 |,ir ..'lit. 11- 1)1 trtii 11

-•> .iii'l '11 t' I' u.i- ii. t j,,i\.ii.'.- ill r. -|..'' t "I any nruj.. " \

. •- il'ii- "f uli" !. .'It ill T |.r'.i.,i:,- ..r i", "iiiit 'luty h.i.l Ih'I'u [..u-I

'. !'-;..•' t '.f |,r"i.i'rt\ • iiii.'. liii.- '.utii .--I it.- .lutv ,.ii ,iii\ i|.-aii

.:.'.. .itli'i' tl,. l-f .\ii.'ii-t, l-.:it. .\n'l l.'.'i.'V "I- -iii','i..-i"n

'
1 11"! pIVrlKi'' 1- l.i-Ul'.'ll i;lli.Ul.i lli'l Ultl' I'll .lll\ 'I'-.llil

. ' til.- lin-ii
.\i : :, r.H.n. •^. I' -t i!-. ,",.-. I ."". iir , . i-i.

; • . I'lit 111. :
|i. A 17 V

i.
t

. .
,.!. -. 1^ . -It \ 1. t. .'. IJ. -. *l : 1

.
'» \ '. t. , :tn, --. I, .'1. ];,,! t.v -!,ii. In KH, \ II. .

. >, -. .'.^

- - J l''j.,'\ .,i,'| .'1' "..-i'.., 'I'll', it II,'.
I 1'.' "! 1 |,..r"'!i!. « "

• ' 1- l.ltw.'.'l. ill.'.ii 1->U.' ,lli.| 111. .--t.'I' ,111. 1 iii||„,,..| ,.

. '.-'..ui'i .11,1 ».;', -ui'j.-' t !' i'\'-iii|i' i"ii 111 ;li" ri-i'-

'.
' 'I'

--1 II

' ''.I

1!

.'

i

'

II
'

4?

If!

.; '•»

Mi!

H'

u

If

liii
U i

f

1 I i " f

mi
t

•

:

'

IP
\ .'I'- •!,.' I'Tiii' i;>,i! \ i!ii.' '

.t ; i 'ity |..i--ii,_' ..11 til.- i.'.iili |'\,.||

1- - '
"' "".' ' !'',> "" 11' '11 -11

•i..'r ti.iii |'i"|Ki'y ill ui,i. '. tl.r '111. '.-I'l ii.-vir ii,ii| 111 ,!,,n
''.r"-t, .ill'l i'l'.j'il'', "f iiiil'-ll till' ill-' I'.l-i 'i lir\.i' «,i- v !



282 OF CORPOREAL HEREDITAMENTS.

If

11

Exonif)ti()ns

from Icpacy
atul sucrps-

sion dutv.

(.'liarfjp (if

siK'ci'ssiun

duty.

com])otcnt to (lis|Misc and wliic li mi his ih.iili |i.i--(~ i,,

))ors(ins (ithcr than the hiislmnd nr wife (ir a llii(';il ain.-.i, •

or descendant of the deceas<'d) (h)es not cmcimI tl.'i.oon

wliatever may he the vahie of the h>f;aey or sine i>>ii,|i ;

('<) Wliere the anioiiiit or vahie of the h'i;ary or sueec s>icin ti .iriin
i

with any other le^raeies or suceessioiis derived hy the -.nnr

|K'rson from tlie tivstator, inte-tate or predeco-or ihi(. n ,t

exoe"<l £1(KK», whatever may he the ])rirui|ial vahie n| ,i,, li

|iro]K'rty :

(i) Where the j)erson takiiiu the Ie;;aoy or sueeessjon i- the Uhl .u

or a chihl under the ap' of twenty-one years of the te-.t,i!..i.

intestate- or prederessor, and the aniomit or v.due ul tl,,

U'fjaey or succession touether with any otiier Iclmi n-^ ..

sueeessions derived l)y the ^ame person from the tr-; ii.,r.

intestate or pre(i<'eessor. does not exceed tLMHKi. tth,ii>\r|

may he the principal vahie of such pr perly.

My siih-s. ;i, in this .section, the e\pres>iioii " ch'cea-ed "
riiciin-. .i,

to lejiacv duty, tlie testator or intestate, and in thi' ease of a -m 1 1 --I'li

a isin>; thioiiuh (h-vohition hy hiw, the |H-rsoii on whn^e ilc.iih tli.'

succe-ssion arises, and in the ease of a succession ari^iii.' iindi r ,i

dis)Kisition, the jicrson on whose death the lirsl succession ihiicniMii r

ari-ses. And liy siil>-s. 4. this ,-ectioii shall laki' elfect as to Ii-;.mi-\ dm v

where the testator or intestate dies on or after the ItOth Apnl, l:<o:i.

and in the ease of a succession arisiiiL' thnputih de\<ilutinn |j\ !iu

only where the siie<'i'ssioi! arises 0,1 or after that ilale, and in llji- 1 .1 -i-

<if a succession arising; under a ilis|;ii.iti<iii, only if the lir--t -in ri-.-i- n

under the disposition arises on or inter that date.

I^eiracy c'ce-sioii duty is not payahle hy any nieiiilier 'if lip

royal fanii., ,
it whore the value of the wlwle |H'rs<inal c-t.ilc i

succession is les,-; than tllNl; ,,r where the net value of the piM|,i ;u,

in rosjiect of which estate d v is j)ayahle on some death le\rlii~nc mI

property .settled otherwise in, in hy the will of the deceascii) d-i. - 1 .-i

exceed tllKHl, and the h\ed duty (payalile where the i.'ro>- \aiiir . t

such property does not exceed t!,"ilMi) or e-tate duty ha- Ixin |,iii|

upon the |irincipal value iif that estate: or on ohject- of li.iiii.i.ai.

scientilic. historic', or aiti>tic interest while enjoyed in kind : -.e -i 1' -

,")") Ceo. III. c. 1S4, schedule, part iii. : Hi .V IT \ic( . < . ,"il, -. Is ; i:;

*; 44 Vict. e. 14, s. l:{ ; r,-2 Vi-t. c. 7, s. It) (J) ; ,-,7 A .Vs \ i.t . . ;io.

s. Ki; in Kdw. VII. c. H, ss. M (J . I'd (2), tilt. As to rciiii-iun ,,|

death duties in case of persons killed in war, see stats, (i.'! \'ic t . 7.

s. 14 ; 4 A ."iCeo. V. c. 7(1; ,") \- (i ( ieo. V. c. Hit. s. 4(1 ; 7 .V S („. , \ .

e. :il, s. Jit; H & it Ceo. V. c. 1,"), s. 42; '.( A 111 (le... \. c . .I.'.

-. ;ti,

Hv the .Succession Diitv .\ct, IS,"!!!, suecession diilv 1- a tir-t c h nj'

'*/( Ihf intfn \l nf tfii

in all the real iiro|wrty

Fonnerlv
payahle on
the annual
value for the
.successor s

life.

'ir, and of all [ktsoiis claimiiii.' 111 hi-

whicli it is as.ses.-cd ; and 1- ai-o .1

ijli;

due to the Crown from the successor, havint', in the ( a-i- t o

pro|)erty (oniprised in any iiccession, priority over all (Ikul ml
inlerests created l.y him. I nder this ,\et, the duly on a sik ci'--i n 1

real |iro|>erty was made payahle on the value (to he .isrcil innl 1

if an annuity ei|iial to the niiiiiinl

ir s Idcorforany les.s |M'riod diinn.' nc

.1 Ml. I,directed in the Act
pro|M'rty duriii); the suci

he ini^dit U- entitled ; and the duty was to he paid hy eiL'iil

lialf-yearlv instalments, commeneiiiL' at the end ot twehc 111 -n'i.-

after the successor shoiilil have hi'come entitled to the licin-ii 1 il

enjoyment of I'le propiMty. Hut if the successor should dn i..)r.i(

all such instalments should have hi-iome due, then any iii^l.iiiiM i;'

not due at liis decea.se should cease to he payahle; e\cc-p! m tin-

ease of a successor who uliould liave heeii competent to di-p^ -1 hy

i i

'
I

J
',

I

•K^^i'i
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Hv the Finance Act, 1^91 ((/), a duty called estate E.statc dfty.

(lutv in char;;e(l upon the {)rinci])al vahie of all real

(ir ])ersonal property which }):is.ses, whether upon in-

testacy, liy will or hy settlement, on the death of any

person dying after the 1st of August, 1H91. The

rate of duty is graduated according to the value of the

estate as stated in the note (c) ; and to determine the

mil iif a (•(intiniiinc interest in siuli pn^ierly, in whii li ia»e the

in-taliiients un|)aiil at liis death shiniM 1k' a eoiitiniiiny i harjje on
Midi interest in exoneration of his other |iro|Mrty, ami shoilM t>c

|iii\ahl<' hv the owner for the time heint; <'f snih interest. .See stats.

IliA 17 Viot. e, .-)l. ss. Jl. 42, 44 ; iVJ Vict. e. 7. s. IJ ; .1.-','. v. .V. fiini.

1 1 H. !.. ('. L'r)7 ; A.d. V. Ilnllrlt, > H. A .N. .'tfiS. Hy stat. .".l Vict. e.

N, s. '22. the successor was (liven the option of payiufi half the siicces-

>i.'ii duty hv fonr e(|iial annual inslalnieiits. eonimencini.' at the end of

a vcar after enterini: upon enjoyuLent, and the other half either u|M>n

llii' day of |«iynieiit of the last of such instalments, or hy four further

annual instalments with interest at t4 [ht cent, on the amount
rciiiaminc unpaid. Hy the Finance Act, ISiM, succession iluty is X,iw rharge-
|ia\ahle on tlie principal value (h'ss the estate duty i reatecl hy that ahle on the
.\cl and the exjH'nses of ;aynifj: the same) of any real pr<i|HMty, if tlie jirincipal

>iicces.sor is" eonijiotent to dis|Hisi> of the pro|«Tty," that is. if he is n value, where
|iiTsoii having' " such an <'state or interest thereui or such fxeneral the successor
jKiwer as wiiuld. if he were xiii juris, enahle him to dis|Mise of the is ahsolulelv
|iniiierty. includin^' a tenant in tail whether in |Missession or not. In entitled.

such case the succession iluty is made a charL'e 'Xijhi /irnjii ih/, and is

piiyahle hy tlie sanu' instalmei\ts (to conimenci' twelve months aftei

the successor lias hei-ome entitled in |Missessi(pn) and with the.same
intercut as are authorised hy the .\( t in the lasc of estate duty on
ie:d propertv : stats. .".7 * ,^8 \'iet. c. :{(l, ss. 18, 22 {2. ii) ; see s. 7"("»)

;

.ili.V lid Vici. e. 1'8. s. I8(:.') : In Kdw. V II. c. 8, s. («( ; il & InCeo.V.
( . :\2. s. :il( ; and note i<). anli . p. 2S\.

interest at 4 (formerly .'!) per
cent., Iiy yearly or half-yearly
nstalnients, r^xtendiu;; over eiyht.

(-/) .Stat, .")7 \- .")8 Vict. e. Illl,

ss. I, 2. J:.', -.M. 'Ihis Act has
hccii aniendeit hv stats, ."itt .V (io

' '. c. J8. ss. 14 24 : (il A tij

\ ,. c. 111. ss. l;{. 14 ; lilt \ict.

c. 7. ss. II 14 ; 7 Kdw. \ II.

.. i:). ss. I J U>; 111 Kdw. VII.

.. N. ss. M (14 ;
•_' \ :( (ieo. V.

I . s, s. !i ; 4 A ."i Ceo. \'. c. 1(1,

>-. I:.' Ill ; !• & 1(1 tleo. V. c. :!l>,

". -.Vl :il. Kstate duty on real

|'h'|ici'y may he paiil, with

years from the death ; hut if the
property he .sold, the duty shall

he paid on completion of the .sale
;

stats. .')7 A ."i8 \'icl. c. :(ll, s. I) (8) ;

.')!• A tilt \ id. c. J8. ss. 18. 40 ;
'.)

A 111 Ceo. V. c. :tL'. s. :ill. As
to estate diltv k'enerallv, see

2 Wins. V. A 1'' U>'.i:!
-v.. ilid ed.

Wlicrt the |iriiii ii^ii \iihi'' "( llic est;iti.'
.\l till' r:il.'

\«r icni. ..(

Kxcccds 1(MI and does n.it exceed
.VHI

.'ll H I

I .(KHI

.1,( M H I

lll.lMMI

1'

i'-j
'>

11
11

If

' ; i.; 1

Ml Mi

I ^5
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p
u
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h
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•hi
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niJf (if duty to 1)1' p.iid. nil flic pmjxTt v s(i pnssiii^i iini-t.

as a rule, he ii;,';,'r(';,Mlc(l so .-s to form or >f.ii. I,/

WliiTi' 111- priiK ipdl Miliii' iif tli(

l.'lllv

1 1 ,1

K

HMNNIaiKl
l.'i.fNK)

L'll.iMMI

2.">.(HK)

•t< »,< H H

I

40.(NHt

ri(l,(HKI

(MI.IHMI

70,(KM1

'.NI.IKKI

imrca^^ini; fiiitlicr

HI.IHHI and 411 jht v,

- nut excel"!

tn :!(

L'(I.(MH)

L'.">,1 K H

I

ItO.IMHI

III.IHHI

.VI.INMI

*;«I.(NHI

TO.IMH)

tKI.INHI

I Ml.(MNI

IKT cent.

|..r

f..r

f(ir f)vcr t:2.lHHi.(MK(.

s

'.I

lo

II

IJ

l:i

II

See stats. !» A 10 (I,.,,. V„ e. .-IJ. s. J'.l. anil 'I'liinl S.li.dule. ,, n|,u ,,,

1 A- .-. (Jen. V. e. 10. s. 12 : 10 K.|w. VII. e, M, .s. r,i 7 i:,i« \ if
«'. i:t. .s. \-2

; 57 \- ")H Viet. e. SO, s. 17.

( f ) Stat^^. .->7 ,V .>« Viet. e. ;{(p. ss. J. 7 (Hi), 1.". (J), It) Cii. IT .Vi a
•'••I Viet. e. L>S, .->. 17, I'd (1) ; (i:) \iet. e. 7, ss. I L', l:f ; 7 IMw \ II

c. l:t. s. Mi: see .l.-r;. V. Tlii/,1,,1. I!tl4. I K. M. :tr)l. 111,1,1 If,

Seltleincnt Kmanee .\et. 1MI4, where |iii,|)<it \ . in respeit .,f wind, e-t;ite ,liitv

estate duty, was levialile, was'settli'd liy tlie will <.f the deieii-ed, nr haviii.- I„. i,

settled hy siinii' nther ilis|Kisilion, takiiiL' etTeet after tlie l-t .An.,,
Ism. passeil thereunder cm the death i,f the deeea-ed t., -.,iiie |,i i-'n
not • roni|pet.nl O, dis|«,se cf the |irn|Mrty (wliieh meant. «iii,
re-ard to land, nr.t emnix-lent to dis|><.se ,,( the whole e-tale Ihei,m ,-

tenant in fee siniple or in tail or under a power everei-ahle f,,i ,1,, .

own iKiU'lit). a further duty, ealhd >ettlenient e-tate ,l,ii\, » ,,

levialile at the rate, lirst. of I , and aftcTwards of J. jier <'eiit.',in li,,

jirini-ipal xalue of the |iro|KTty so .settleil, i-xeepi where the ,.iiK hi,

iiiteii--t in the pro|HTty after the death of the dediise,! was lh.it •,! 1

hii-Uoiil or wife of the deeea.seii. Hut diiniit' the eoiitinuaiire ,,l ti„

.settleinetit the settlement estate duty was not to he pa\al,|i n,. 1,

than oiiee. .\nd when estate duly had oiiee heeii pal, I in ie-|H , 1 ,,;

settled pioiH'ity, it was not payahie .•fain until the death ,,f a |„,.,.|i

who was" eoin|M-tent to dis|Kise of the projK rty. liut l)\ the I 111,1,.,

.\et. I;I14. settlement estate duty is not to he le\iei| in i| ., ,4

(K-isons dyir.K after the lllli .May. litU ; and the relief a:;aiii-l |.-i\

iiietit of e-tate duty more than once duriiii.' the conl iuii,in, e ,1 1

settlement was taken away, eveept as reL-ard- payment of -11, I, ,|,in

on the death of the wiifow or wi<loWer of one on who^' ilealli 1 -i.ii,

diilN has U'cn p,nd. .Sonie relief, however. i~ traiitid in la-e, ul., 1,

settlemenl e-taie <luty has heen already juod. and wheie ,-|;it.. ,|,;t\

ha- Irt-en paid in ie-|H-et of any interest in land or a hii-iin'- ip 1

lairied on hy a eoiiipany) passin,.. ,,n -onie ]H-r-i.n - death an, I w tf: n

live years tiiereafter estate duty auain iMioine- pa\al,le 111 o |„,
•

of the same pro|H'rty. or any part the.eof, ,,11 tlie death of tl,,' |„i-, -^

lo wlioii) the !.'ro!.,*'rtV IJllssed. o:; the fir-t d;;;t!; .'-;; -J..r 1 -'.

<,''-o. \'. e. lo. .ss. 14. I.'i. alteniii: the law eineted in ."i7 ,V ."is \ 1, t. , , :.".
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K-t.ltf; I)ut\
:.

• p ;-i - .o th'- fX'-' uT'.r .;- -'idi " (,t< in the fasc with

r-ii fi.'ip''rtv ^7) ;. .1 p : rt '.t Hif i--t iff <iiiT\-. prnpcirtioniiti'

• ::;•• '..•'ii*' of -ii'-l) pPip'-rtv, 1- ii fii-t cliiir^if tliiTfnn ;

hV: •ijf 'i-^ -i^'.iiii-t .1 l,<iiid jidf pii;fh.:-iT thfif'iif f(ir valii-

.r ;..,.,,,,, id,. r.it I', ti V. ) thou t not if (• (//). I 'u'ii-r th<' FiiuiiKi- In' r<iii,-iii).

A'*^ l'»IO (m- '' 'inf.- ''ill'il ]ii<r>'nii-iit v.ihic (hitv
\iiliii- duty
on (loatli.

rj'-'l on th'- il I'I'-lii'-lit '.•-ill 1- (.;-<!. -fin. -rl in the Act (/,-;

;:.•- 1. 1 ri'l. on f h-' ore ,~ir,ri f.Mii"n:.'~t otlnT>j of tlic dfiiTli

::.-.- j..-r-on <l'.iri^- oi, <,v .,ft.-r th'- 2!nh of .\\m\. I'JIO.

..r.. r(,.. f,.,. -iinp!" of th" l.nd. or any intcr*'>t (\\<

.:.'{ m Mil' Aft f/j ) in tfn' Lui'l :< cornpri^t'd in the

;• r^\- pa--inf.' on th" 'i'Mth of tln' cicc(M>c(l witiiin tlic

•::.::v_' of tli" Fin.Mi'" A't. l.-()l (//,j. an<l its aincnd-

•-. Thi- 'iutv .iiioi- .r- t<, 1..- fhaiufd onan\' nioncitv <'•'•>'
t'<'

,. ;. 'ior-- not \) — 'o th" cxfciitiir as such in the

..- n. riii'-r ..- <-t.it" duty (»-;.

'. :T. Jl ' 4 . JJ ' 1. /•. '. -' •; :
":' '. >'•*' \'i't. '. JH, >. H) : 111 .v iVl

.!".--. i:i, U ;
!• K,i-.i. \ 11. ..«,.. .-,t ; .\..i:.v.M,l,..,\\n\.

--, i;. /;,„,'f,. I'.tl';. I
I

: a:>.

-• J U'm,-. \'. ,v !'. l:!'o. V. ;, hi.rl l;.i.;,n r,,,„,„r... l!i| (.

. ill',. Jirl .<!. A. c. sTT : /„l„„,l A'..., ...

-•.• .",: ,v .',> \ ; • '. ',<<. I ' •.. ' /'"/. I'.HJ. :{ K. B.
.

. /.•/''</„..,. |'H«. \V, \ Ji.H- l„h:n.l /; r. ,..,. I ,,„i„r.. \ .

-'h.l'„..t„. I'.Hll. .' 1 ., 11,///.,, I'.tj.'i. .\, I', .".ii'.l.

/ -.. -11.
-•.,• lo K'i'.i \ 11. -s " , "It .".: ,v ."is \Ht. r. :!o,

•
:
:>'<. April, l!tl" . -, I '. .

--, 1. J 1. ,/. '.. . :!i.

r-fi.'rit \,il'ii. .1 .•'..-. , I
.,.->..• -t.i' .

Ill K'l« . \'l I. <. S.

.'.
. \, ,v 1'. Til.-, ,, :

.'.-.. -. .".
; J Will-. \. .V 1*. V.\2\.

.. .:. ; -i. .'I. ! <'i.

• -,. J. J.-; :ij /. .„. '/•'.

-
: ! ' ''
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I'l

:t

i«l
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ciiAPTKP. xr.

OF fRKDITORS RKMITS.

In tho prosfnt cluiyjt'T it is propdsed to consider

the rights, whicli cn;ditors may acquire, to t^tke free-

holds in their dehtors possession, to satisfy their

il.lits. The liability of an estate of freehold to uliena-

tinii for debt has been already briefly noticed (a) ; and

wp have seen that it may arise either in the tenant's

iit'Tiiiie. or, in tlie cases of estates of inheritance, after

hi~ death. Alienation f'>r ordinary debts may t^ike

piif-e in the tenant's lifetime, either in execution of

ii jiidjiiment a^^ainst liim or on his bankruptcy. But

ill the ca.se of debts to the Crown, the debtor'.s lands

ihiv be tiken. as well in his lifetime as after his

il»Mth. under the special remedies, which the Crown

h.- for the recovery of its debts. We will examine,

tir-T. the liability of an e>tate in fee sim])le to aliena-

'I'.n for debt : then that of cst.ites tail and of freehold

•-t.itfs not of inheritancf : and will considi'r. lastly,

*h" lialiilitv of trust estato to creditors.

\

Fir~t, then, with rei^ard to the liability attached Liability in

.in t'state in fee sim])li' to be seized for the tenant's jud^,^ent

Nt- in hi> lifetime, the mere contractin<; of a debt ''*•''''*•

v.'- the creditor no charj^e on the debtor's property,

* nnlv the rig'nt to sue him personally (b). And it

hot until the creditor has obtained the jiidytncnt

1 court of justice in liis favour that the debtor's

.l'/<. |.p. ii2--b^. lir KhrmniKi, ISro'., Ltd., ISMKI,

• Tumor,' L. •!.. .7o/.. •oh v. i Ch. tiitT, 7o9. Tlu-rc was an
! j;'"r, 3 IX- (;., 1'

iV •!. 4',>4, fxceiitioi) at Cdinmon law, in tlu;

'. .Jii, .lames. I,. .1.. I'ik> v. ra>e of a debt tu tlic Crown ; see

;:; '/VKi, I? (. Ii. I). 4a4, 4oi ; beiuw.

U'
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i

.ludgmont
(ipl)ts.

Statnto

iilliiwint;

jiulgnit'iit

criMliliir ti

seize lialf

property can be taken, in exvcution of the jii,hjt)m,t (v).

to satisfy his claim. In our law. tl'o jml<;iiH'iit (i.-l.i.

of a tenant in fee long affected his lunds with a ])e(iili,n

and extensive liability to he taken in execution. ii.,r

only in his own hands, hut also in the hands (,f pni-

chasers from him. kt the present time, however, ;i

course of complicated legislation has ended in i)laeiii;;

such restrictions on the exercise of judgment creditoi.'

rights against their debtors' lands, as reduce to a

miuiwum the possibility of any hardship being cau-ed
to a purchaser for value. The first enactment whidi
gave to a judgment creditor a remedy against tiie

hinds of his debtor was made in the rei-in d
the debtors Ldward I. ((/), shortly before the {):issing of the Statut.'
'"'"'• of Quia Emplore.sie), which sanctioned the full an<l

free alienation of fee simple estates. By this enact-

ment it is provided, that, when a del)t is recovered ..r

acknowledged in the King's Court (/). or damages
awarded, it shall be thenceforth in the election of liim

that sueth for such debt or damages to have a wiit

of Jieri facias unto the sheriff of the lands ami
goods (v). or that the sheriff deliver to him all the

chattels of the debtor (saving only his f)xen and iiei>t>

of his plough) (//). and l/ie one half <f his land, until

the debt be levied according to a rea.sonable i)nce m
extent. The writ issued by the Court to the sheiilL

under the authority of this statute, was called a wiit
Writ of elujit. of cleyit ; so named, because it was stat.'d in the writ

that the creditor had elected {elegit) to pursue tlie

remedy which the statute had thus provided for him (,)

{(•) .Seo aiiU. p. U, n. (,.).

(rf) Stat. 1:J Edw. 1.

of the year ISSt. it lias im loii-.-r

IH, been jiossible to take the ./.««/> "f
called the Statute of Westmin.ster a debtor un<ler a writ of .A
the Second.

{<) Stat. 18 Kdw. I. c. 1.

(/) Ante, p. 9, n. (<).

(g) Ai to the writ ol Jieri fat la „ -.,. . „ „,
see Wins. Pera. Prop. 107, 17th 4 & 5 (Jeo. V. c. ..it, s. KkS.
**^; U) Co. Litt. ;-,v) b, ii.u. AU

{n) Mnce the commencement tit. E.xecution (C 2).

and the writ has extemif.:
lands and hereditaments only •

see Stat. 4(i He 47 Viet. e. Aj.

s. 14tJ, sub-s. 1, not repealcil by
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One moiety only of the land was allowed to be taken,

because it was nt-cfssary, according to the feudal con-

stitution of our law, that, whatever were the difficiUties

of the tenant, enough land should he left him to

enable him to perform the services due to his lord (/).

The statute, it will be observed, was passed prior to

the time when the alienation of estates in fee simple

was stnctioned by Parliament, and there can be no

doubt, that long after the piissinj; of this statute the

vendors and purchasers of landed property held a far

less important ])lace in legal consideration than they

do at present. This circumstance may account for

the s(miewhat harsh construction, which was soon ('(instruction

pliiced on this statute, and which continued to be"
""•'"•'•

ii])i)lied to it, until its replacement by thi' Judgments

Act. 1838 (/). It w.is held that, if at the time when Half tlu- lan.l

the jiulgment of the (ourt was given for the recovery hands cif

of the debt, or awarding the damages, the debtor had parchaKcrs.

lands, but afterwards sold them, the creditor might

still, under the writ with which the statute had fur-

nished him. t:ikc a moiety of the lands out of the hands

of the purch iser (///). It thus became imjxirtant for

all i)urch!isers of hinds to ascertain that those from

whom they purch vd had no jitiUjinents against them.

F.ir, if any such existed, one moiety of the lands would

still remain liable to be taken out of the hands of the

purohiser to satisfy the jiulgment debt or damages.

It was also held th<it if the debtor jMirchased lands Debtor's

after the date of the judgment, and then sold them hincLseiaable

aj;ain, even these lands would be liable, in the hands of

tiie purchaser, to satisfy the claims of the creditors

under the writ of I'liujit (/(). In consequence of the

construction thus ]>ut upon the statute, judgmi'ut debts

became incumbrances ui)on the title to everv estate

(k) Wright's Tenures, 170. («) Hrwr v. Dnrhc^s
,,f Marl-

(/) Stat. 1 & 2 Vict. c. IIO. I,„r<ni,,h. 2 ','. Wm^. 4i»l ; Sua.
\m) Sir John dr .\l<it,iin.i c<i.<e, \ . \ I'. iiJO ; 3 I'rest. Absl. ;iJti,

Vear Book, 30 Kilw. III. 24 a. XM 335.

I
:

f .

WR p. 19

i ;
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in fee siiiii)lo, which it wiis ncco.s.sHrv to di.scovcr .md
roniiive ])rovi(msly to evorv j)urcha.se. To fiicihtite

purchasers and others in their Hcarch for judgments, nn
alphabetical docket or index of judgments was jito-

vided by an Act of William and Mary («), to be kejit in

each of the Courts, open to])ublic inspection and scmkIl

Hut by the Judgments .\ct, 1839 (y>), these do(k(t>

were closed; and while tiie statute of Edward I. >{]\\

remains the foundation of the judgment creditors'

remedy by writ of cliyil. its former o])eration with

respect to j)urchasers was entirely superseded b\ the

Judgments Act, IHIW (ij)
; and the jjresent law ,,',

judgments is now mainly governed by the statuti-

amending that Act (;•), and especially by tlio Luuls
Charges Act, 1900 (s).

The Judgments Act. hs:}8 (y), remodelled the lights

of judgment creditors against the lands of their debtor.-.

The okl statute extended to oidy one half of the iaiiii>

of the debtor
; but. by this Act, the whole of the hiiuls.

and all other hereditaments of the debtor, can be t.ikiii

under the writ of rlcgit (I). The power of the judgruent

creditor to take lands out of the hands of purcli.i.-.is

was no longer left to depend on a forced construction.

such as that a])plied to the old statute ; for this .\( t

expressly extends the remedy of the judgment creditor

to lands of which the debtor shall /lare birn seised or

possessed at the time of entering uj) the judgnient.

ur (it (Diij time (iftrnranls. It was also exj)re>>h

]»r. .ided that a judgment should oj)erate as a clmr-i'

on such lands ('/). IJut no judgment should by virtu.

(o) Stut. 4 i^- ,5 Will. A Miiry,

c. Jo, niude , , .-]>tliiiil In stut.

7 A H Will. 111. c. :t().

(p) Stat. 2 * :i \ict. c. 11,

ss. 1, 2.

((y) .St«t. 1 fi
> Vict. c. 11(1.

{r) .SlaLs. 2 A- 3 Vict. c. 11
;

3 & 4 Vict. c. 82 ; 18 & 19 Vict.

c. 15; 23 & 24 Viet, c :)»
.

27 & 28 Vict. c. 112; 51 A 5-'

V'ot. 0. 51.

(.<) ti3 & 1)4 Vict. c. 2(i.

(0 Stat. 1 \ 2 Vict. c. IIM,

s. 11.

(u) »ect. 13.
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of this Act afFcct any lifrt'ditauifiits iis to piirchiiscrs.

IllortfJilge.'S, or cr.-ditrirs, lUllrss IV^iJst.'ml ..gilillst tll.> |<,.i.i,trati..n

(l.'l,t<ir"s name in fin Indt-x wliidi th(. Act dirccfiHl to "' J'"'*-'""'"^-

he kc}»t for the warning of purcliiiscis. Jit tlic oflicf of

the Court of Comnion FIcis (./ ). ]W tli.- Jiidi^tiirnts K.-r.-Ki^tm.

Act. IM.'W (//), this n';;i^trati<.ii Wiis rc<|uir.'d to h.-
'"'"

repeated every five yeirs (:) : iind it \v,is proviih-d. in I'n.t.ctin,, t„

f;iv«)iir of jjwrchasers without notice (n) „f juiv judf,'-
l|",'|',!|uJ''''''

iiients. that no judgments, jdtliou^^h (hdv re"ister<'d. ""'ix'.

<li(iuld iif!e( t any liereditanients .is ii^iiin>t such jiur-

(hasers more extensively than a didy dueketed judj,'-

iii.iit would have hound sue), pmchasei. befoic the

Judjjinents Act. I,m;5m (h),

Sul).se(iuent h'^^isiation has. howe\er very -reatly R.^nstratin,,

iiiodiried the efTcct of the>.e enactments. It was fii^t
"^ '•"' '*'''^ "f

provided l.y an Act of IS.Kj (r). that no judgment to mluinTas
1m. entered u]) after the p,i>sing of the Act sliouhl aflect ",^^1.'!^,^,.^.

any land as to a hund fnlr purchaser or niort;^,i<:ee

(whether with or without notice (,f sut fi jud^'mcnt),

'n'
^'',"'-

.1 t - ^"'' '• ""• •"'''•• ''"• <'f''t "f jlKlL'I.WMts

V ,,",-* ".'* ' "• ^ •*• ""''''" ''"^'' -^''ts was ,-M.M.il.-.|
-» A <t\iLl. c. 1.-,. ,. 10; fiwj. tu all .l(.,rc<-s, .,nl.Ts or nil.-,

'^ '• •••'", "/• ma.l,. I,y til.- <„„rt- of ,.,,mt v an.l'
""

r/'"- - * •*
} ";' • " - • "f .•nm,.,on law. or i„ matt.rs

•
-., Hut l.y tli.'.Iu.l.Mh. at- .\(t. of iMMkruptfv or liiiia.'V : slats

is.,.i. the purcliascr »a> Ijounil I ,V 2 \'iit, <•'.
I Id, , |h- •>

,V:
•{

if til.- jiidirment wcrt- ri-;.'i~t.'ri(l \i,t. . . 11. ,s. 4. :, :( ,v t"\'M I

nitliiii live years Ijcfori- thf i-vr. • " ' "

-

' nU"n of tile coiivcyaiic c to liiin.

il!ln'ii::li iiiore than li\i' \iMr>
-l.MiM have flapM'.l -uir." tl,,.

!i-! previous reL'istration ; ^tat.
Is A- I!» Virf. c. !.-,. s. (i. As I,,

priority of jiidL'tneiit- .,,t

< .
-•-. -. . ; is ,V l!» Vi(t. e. 1...

-. t <i. S,7-./,„o. V. H;il,„„n,
II A. A K. IT.-,, s M. A \V. :U!t:
/'" V. .|,„-v, s M. A- \V. .->i;.->;

lew/. V. i;,i,i,.. :{ i{,.av. xm
h'lh .,/ J!^,l„f,„l V. I'lnll,/,-,

-, /,.-,.,,„ V. //„ hi,/,
.J

l,yp„,l ni-~ati4;,etiono,iju,lLMM.nl-.I- ':. M. A- (.. W-: n. I,..,l ,tat. -t A- I't Viet. e. 1 1.",, , •

^
,rV,-"r'V

"^-' <')^tat. J:tA J4 V,,.,. e. ;!S.

I J,' -1 VL''-:''"'-"",'"'~
•^"- - ' i"^«e,i-ini.itiiv. mm.awis+n .n,l iKo.,. p„rrlia..,-r. «,.p. alfe> tin;: ju.L'ment, ,.;,te,v,| „po„

'. ! to Im> atTeeteii by any jii.k.. as well as after that date. mm.,.
i:..:,.- not ,1,1 Iv rri:i-tere,l and -tatutes take elTeit from the lir.t
.. re.'i-l.red, of whuh they liad instant of the ,lav of their pa,-.
"..'",.

:''V,:\:'
"^ * }:'^- ' >*-• '"iJ • ^''^- V. fc I'. :,:in . r„nd,n.

- •• • • • > :• t. r. I.J, •;;, l..i. ,-„„ ^. H;!!,- i. i i). H I) •',30
•Stat. 2 & 3 Vict. c. 11, see^VW.,„,M,^o. V. ICMf J/f(r»'.

= •; lM„( V. Jaci-Mn, 20 Boa v. poiilan Ry. Co., VMU 1 K B 1

1

M
i

', < ->>?.«
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iml'>ss a writ or otlior die ])roc«'ss of oxociitinn ^Iimild

h.iv" Imh'h issiifil and rc^'isttTftl :i- iiK'iitidiii-d in tlu'

Art (f/) heforo the cxci utiou of tin- ( i.iivf\ inct- i ! iiii.n

H-i;^.', ami til*' i»:iyiiicrit of the jmrchasc nr nn.it;^,!;;,.

iiioiii'V, and unless the writ or process were exenitiil

within three cah-ndar lucnths from the time wlicn i<

.riKlKMiPiits «•"< re^^istered. Tlien hy the .)iidt.'ments Act. iHll (, ).

no judgment ( / ) to he ent.'red up after the pi -in;^ i.|

the Act should affect my land, of whatever temi'v

until such land should have been actuallv delivered m
execution Ity virtue of a writ of ./«///, or other liwlul

authority, in j)ursuance of such judf^inent (7). Tlii-

.\it, I HI) I.

Actual
ilt'livt'ry ill

CXfllllllPIl

rri|iiin'il.

('/) Hv s. L>, this n-ijistiatiiin fi)r jiiditmciitsapnii^t tlir iltlil.ii^

was rt<i|iiirfcl to U made in tlic name in tlie n->:i-*trv ali..\r

judt'nient <rffi(7i<r'A, name, so that refern'd to.

it was still neeeMsaiA' to seareli

e. IIJ, H. 1; [las.HJ'il :.'Hlli .liilv, |M,t; -..•(. ) .-^tat. :: A L>H Vi.

anil . |i. -.'i.tl
. n. (().

[fj Includinir ri-L'istered decrees, orders of courts of i.miiI\ hi.!

I)aiikru|itc\. and oilier orclers liavinv flie o|H'ration (.f a ju.Il'Iii. ni
;

s. L'. 'i'lic provisions of this A<{, anil of the |iievioiis .Act of Isiiu.

|{eio;;i,i. also evtended to recoirnisjinces anl statutes. .V reciPiiiiisaiur i- .in

sauces. olilivation eiitere(l into la-fore some roiirt of recoril or iiiat;i-lratc diil\

authorised, whereby one acknowledges himself to owe tn thr Kmj
or some other a certain sum, and conditioned to Iw void on tin Imii

IM'iiinu of a particular event, as, if he or some otlwr apixM.- in < '

when rei|iiiicil. kiep the |H'ace or pay a delil. Heforc lln- .\. i
.

'

IHtiO, reiou'iiisjinces duly enrolled hound all lainls which the di l.i.

hail at the linie or after ; see slats. |:{ Kdw. I. c. 18 ; 2!l <'.ii. II. . :i.

s. IM; Hro. .\l>r. Kecot'iiisiins, 4. 7: Mac Ahr. Kxeciiti..ii I'. : .'

IJIack. Conim. :t41 ; 2 Wins, .Saiind. !• a, n. (,.); 2 Tidd - I'lii...
I(is:t. ;tth .d. : l-arke. H.. li. v. /•,7/m, - K\. (mJ. (itij ; Win- Kv i-.

.Statutes llHiii. Ttli I'd.; "1)7, loth ed. .Sialutes merchanl and siapli'. .nil

.Merchant recounisaiircs in the nature of a statute staple were modes ..t i iiiii::inj

and Staple. lands vvilh Ihe |>iiyiiient of a ileht under cerlain staliili-. «hi.ii,

haviiii; UiUii Ix-en oh-olete. were rc|M'aled in i.Sli.'t. See l' ISIirk

Coinm. IliO; Wins. Kxors. «/), .««y,. . stat. Jtl ,v :.'7 \icl, c. Il'-"i.

(;/) I'mlcr this Act. the judu- mined li\ ihe i

iiienl creditor ai|uired no ni.'lit their wni- wen
in the jiidument dclitor s hinds sheritf s hanils.

latcs oil M hii fi

iJlCCil III III.-

until he had ;;ot the sheriff s re-

turn to the writ, wheiehv an
estate hy f/i/r7 in the dehtor's
lands became vested in him ;

but upon such actual delivery iii

execution !ie ai-'|uired the chari;e

Hiven by the Act of IS.'t.S on the
i.iit.i.- , tilei tile pUollUt-s ol

judgment creditors were deter-

I 'iiiiliriiiji- liiiibi-'fi I-,.. I,, i;,

ti K |. Hl't; Cork \. i: 1^^.11. I., i;,

1.J Kj. Jll). Jl,-), Jll,: //iV,,. i

/lii;n;,.„l. L. |{. ;| CI,. .: .. j;i,,;

It^ /'"/.-. 17 (^ H. I), 7(... Tl.,

7.) I ; /.. Ili<li«>n. :{:t 111. Il 1 .
;

Hi' Aiilliiiiiii, Isii:.'. I 1 1,, I ,.1

,

Jii/lli>> V. i'i:ii,, iltoo. 1 < n. .."'

I Wins. V. &. v. .),S.'), 11. (i), -III ' (I
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A(t rc<|iiin'(l ovcry writ, Jiy virtue wlwriMif nnv liiiul

sfionlil hull' Itfi'ti arfually drlivcrcd in I'xcciition, f(» Im'

rc;4i-.t,Ti'(l iM^iiinst the (Iflifor's iwiriu', ninl pnivid.'d

thiit no nfli.T rt'>ii>tnitifiii of tlic jiid;,'tii.'iit >li(iuld lie

n.ri'-^sarv for any ])ur])osc (A). Mut it w.is dfc idcd that

the mtwA delivery in execiitidii of any land was not

avoided., altlion;,'}) flie writ wen- not >uli>e([uently

n';;i>terfd ())• To retnedy tliis. it was enncted l.v the

I,uid ('har<,'i's Hef^istration and Semlies Act. |MHH(/(). UmK Imrcr.s.

tint every writ or ord.T alTectiiij^ land (including; here-
*<• ^''•"*'*^-

liitiiiients of any tenur.') issiied or made hy any Conrt l<«L'i-irati.,n

f..r the pnqxise ..f -enforcinji a jud^^nienf (/). and cverv
;;[ 'I"J,',"'",7

iji'livery in execution or other proceedin;: taken in pur- '•iinin-.i »«

Mia nee of any such writ or order shall !,.• void, ,is ,i(/iinisl 'IZl'uL-r^.
a fill rchnsfT for mhir (,„) of the land, uidess the writ or

nrder is for tho time heinjr duly reoi>tered aj^ainst the

11 line nf the ])erson who>i' land is afTected, in the OfJice

nf Liiid I{e>iistry (/-). Ke;:istrati(in under this .\<t

(I'se-i to havi' efTect at the expiration of five vears. luit

iiiay he renewed, and, if reneweij. has effect for five

(*) Slut. JT A- 2S Vict. r. II J,

-. :i. In Int.") tlic litli'c nf the
I iiirt fif CiiiniiMiii IMi-ii' iMMiiriii'

tlif ..ttiic (if the ('oiiitiinri IMim-
I'm-iufi (if till' Uiuli (niirt c.|

jii-!i' .' I'liil, . p. 177) ; and m
I""?!! this (illicc was anial;.':!-

in.vt.d With the Central (Iflici- .,f

til.' .supreiiK- Cdiirt. tn wliiili

l!ic rcL'i-tcrs (if jiKk'tiicnt- ami
' f »nt- (if expiiitidii were then
tran-fcrrcil. and w'crc all ^uh^e-
'picnt rcu'i-t rat ions and searches
w re n''|Uircd to Im- uiadc ; -.tat.

4:' A 4:t Vict. c. 78 : K. r. S
Iss.i, Urdcr .\l,l.

'
:

/.' /'-/". 17 (). li. I». 74:i.

1; ».i- 1 i.n«idcrc(l that rciri-tra-

n-n «.i, cjiiclly nv|uii<-(l f. i tlic

i'^ir|H.-c (if litainini; an order Inr
-lie iiid. , -ction t of tlic .\ct

;- l-'lnw.
(

-".•.-..

' ' Slat, .li ,V :^2 \ icl. o. ."il.

- 4, ."•. 'i.

I'l licludiiii; any order or

decree ha Milt; the ellc< I of u
Jiidi;nicnl. iMcpt an order made
\>\ a (onri havini; jurisdiction in
liankrii|)t( V in c\ci.i>e of ilmt
jiirisdiiiioii ; ,. 4,

{)!') IiicliidiMi; a iiior;L'a:;cc or
lcv«c.-. or other |K-iv(rn ulio f,,r

\alu,ililc ,c.n-idcralion lake- any
iiitcrol in or cliart.'c on land •

s. 4.

('() |{cL'i-.|ration of a writ or
order under this .\it ha- the same
ctTcct as and niakcs niincccssiirv
rcL'i-tration thereof iri the ( ciitral
I Mild' nndcr any other .\ct : s.

•"> (4). line provision i- made for
-can he- in the reirislcr c-tali-

li-licd hy till- Act : — . I.". 17.

The rcL'i-tration of a «rit or
order atfcctini.' land may Im'

vacated pur-nant to an order of
the llitrli ('oiirt or :> ii!(!i;f ;

stat. ."i.i .V .'i4 \'ict. c. (i'l, s

V.K

! •(

hM'ir

!; n

uit

•^'
. .K

;
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rrc|iiir"il t

iiiiiki' l)ii

a rliiiru'i'

yi'iis fnmi tlic difi of tin- n-tK-wiil (k). I.i-th 1\

Lanil Cliart-.-Mllf 1,iih1 ('Ii;iI''.-s Act. I'.KHt (//). ji illilj/Ilirril . \\|i.li,,r
Alt, liHHI. 1,1, ,. ,

olitiillH'd lictorc or ilttrr tin- (ntlllliciicciiicilt iij til'

Smli rc«is. Act ('/). >llilll nut (ipcMtf iis a clliUjif oil LiikI. or i.u
triiliii?! 11

Miiy mti'it'st III hind. <>r nn tlic niip.iul |nircliii>(' iiiuii,\

for any l.iiid, unlc-^s or until a writ or order lor \\,,-

])ur|io.s(' of enforcing' it is rcjiistrrcd iin<icr tiic ,\( t ,,!

IHMH. Ami iis from the coninitMiccinrnt of tj'i. \i t o|

l!KH) tlic rc;;istcr of jiidjiincnts undt-r tlic .\( t of l.^ns

iind tilt' rc;.'ixtci.s of writs under flu- Acts of iNiO ,,ni|

l^ifil were closed (r). iind the ]ir(»\ isioiis of the .Iml;;

lllents Acts. |S;{.S to |,S,"m, reliitinji to tlie re;;i^tliili. II

of jiidf^rnents (.>.) and the ahove-stated ])ro\ isioiis of tin

Acts of JMCO an.l I.MC.I (I) rejiealed in). I'niier the Am
of lilOO. oM re;^istration of the writ or order the jiid^iiini.t

cre<litor ,it once obtains the statutory charge ^i\ri, li\

the hid;;iiieiits Act. IKJS (./) ; and .k lual deiiverv of tlir

land in e.xecution is no lonj^er a condition precedent rn

his aci[uisiti(in of such charge (//).

I'

HpIIKmIics (if

rxi'ciitinii

creilitdi.

We will now advell to the means l>y which a jiidu

ment creditor, who has taken his delitor's land- m

{>() siiit. t>:i \ 111 \i,t.

ii'i.(ij .St.il. 1 >V J \ut. (

(7) jKhl,:l,ll,ll \ .
.\,.lli„l.

1 ( fi. JTt. in wliiili nil I III' jii l_<

ailiriittc(l llii> tn !« -. 'ni i'-.i>

tnilinii cif 11 writ iif i/.v'. .1

(..) .still. .'.1 \ .'.J \iil. c. ."il,

s, .-. (M).

(/.) Slat, (ill \ l>» \irl. c. L'l'i.

.•-. i: ( I ). al-n ,i|i|i|\ iMU III a iTcdj:-

Iii-aiicc ; null. ]>. :.".Il'. ii. ( / ).

(/) l-t .lniv. IIHII ; V. Ii.

^r) Scrt. •_• Ct). Tlic-r IVL'i<-

trr-s Mrl'e t nlll^fflml to till' iitliie

iif Ijinil K<-L:i-trv : >. 1 ami Order reiranls all laiuU In wlmii ilr

lliciciiriiirr, \V. X. ISlh .Aii;;M>t, jailuiiiciit dchtur li.i-- .i i'.:il

IIHKI. otate, lint It wa~ di . lari

(«) \i/., -tiiN. I A - \ii-t, ((ii/,c-n>-llanly. .M.I!., and S«iii

c. Illl. >>. I'.l. -I ipartlv); 2 \ .'1 fen Kady. I, .'.I., ill''. KriimiK.

\i(t. c. II. --.. J. :t. 4 (i\ii|it a- l,..l.. n'\cr--inu .''aii.'aiil. 1. ^ '
.

In /,.. /..,.,/,/,..). ,-. il : :i A 4 I'.ll 1. J Cli. L'l I) that till- I- .1-.

\f\. <. X'J. <. -2
: Is \ l!l\i(t. Ill'' ra-i- a- ti. lainN .ijini-'

!. I.">. ". J (paitly). :! (i-\cc|,i ai vvlnili tlie writ nf «/./' iiiH'!

tn /i< /, I xr/i ,(.),' J S; .(i/f, . lie l-\ccllti'd nwilli; to the i'-ll

|i|i. 'Jl'ii. . HI . retail' till ri-m liciiij; en! -t.in ;i!i.

il) \i/,.. -tat-. -'.'! ,V lM \jit. in a innrli.'aL'"' ; sec y."-'. p. :•!.;

.

Ill I :t;

UU-2

<t>, \>\>. -.Ill, ll. -llJ, 11. {'J).
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cxi'iiition. Ui.ty rciili^i- his drlit. l''ir-t. " immv lioM

t! • IiTkI-*, iis tftUIIlf liV </<.,•//, until the . ..t In- s.iti-licl l.iiiMl !.y

iiiit I'f tin- ri'iit-* iiml iirotits (.; ; ,,|i(| tins \s.i> tniiiu-rlv
"'''

his only ri'iui'ilv (//). A fi'TMinN Kv 'lii/il is ;i cli.tiir!

ri'il, pissing til tlif txfcuti.r or .nlnnni tiMtur, not tin'

hi'ii {fi). .uul tilt- ffii.int u.is cxiuc-K- |mi\ idfd \,y

stiitiitc with tlif frcflinliln .- mmdv |i,r di.j.usM.s-

sinii (r). Sfconfllv, til'' .lnd;,'iiii'nls .\( f. is.'is, en, idled

till' iicditor to tula pi(i(cc<iin^- in I'ljinty tr r.-wlisc his

ihir;4'' "ti tilt" dchfnr's hind (</). .\iid now nndi'i the

.ludiimcuts .,(t, JKOl (r'). cvciy ( nditdt. tn whdni .niv

l.ind iif liis <icLt-'' sli.dl |n\c liccn :'rtii)i!|i' d,.|i\..i(.d

in I'Xi'cutinn l.y vittuf of ;iny juduiii" i.i (
/' ). mhiv uht.iin

,!ii order for tin' s.ilc of Ins dt-litois mtiTi'st in sikIi (micr f<ir

limi. Till' oilier jiid;^nieni creditor- if :iu\ . iirr to In •''',' "'
.

JllillilMrnt

-rr\ed with notice of t'le order for -.ile ; :ind the pro- If'litcr *

Is of the sale are to lie di-;iil,;i:.d am n;,'st the"'"^'~'

|ier-oi,s who may he foun<l enti'leij 'ilirietu .icco'dinii

to their priorities (7).

\\ e see then that a jiiilgnn'iit crediior"s rieht .n^Mijist stiitutc- still

In- debtor's l.in.ls is the creatu f iiianv s»,,tiiN.,. Me ''•''"'"""- "
jIlllt'lIK 111

sllll owes the reniedv of the wi.t of ,/,(/,/ to till' statute le.lHer <

of Kdw.inl I. (/(). Ills rijiht so -o t;d.e ,,'// the jlMl^men'
'"'"'

ilel. tor's lands depends on the .lud<;iiient- Act, IH'AH.

Ahiili also makes his jiiderment a statiit(ir\' c'-'i;!-

tii'Teon ((). Ifis remedy oi -.tn < ider for sale is conterred

l-l J lll-t. :t!Mi: J I'.l.lrk. s. 4, Till- • ;.|.!|.';llinll ,,iust !,,

I'.iuin. llil
: J U'iM. Sailiul, TJ, im.i^Ih hi I (i.- I liice 'Ty l'iM-i..ii

II '• 'i!
: Klplunstoii^' mill I I, irk liy 'n:.,'Mt iir.' -iiiiiim"i'i~ : K. s. ('.

• > s. orhr-, ti?
; -tut. i A- - \ ict. ,Nm\, ls;t:!.. tir.l.T l,\'.. mil' '.I I!.

V llii.s, II; R.- A,.lh.,ni. IVIJ. /
/

, TIh- A.t li.-!v;i.|.|.-.i,- I

i ' •' *-"i". «lh.-i' \\T\< Mf i.:|i!r i.n.ci- (
(, S,.,. v.. //, V. /!.'<<-/ l/./.r (.\',!l!l..n lull \:i- ill!-, i.-;.

''

'/, :i My. A <'r, 407, 117, t, .•,,! ; (,i,t t!„-„. a nl- w-r-
'': I", I.itt, 4:! 1. ; M-t I., p |...,-,|,.,| l,v th l..in.| Ch.i.-c^

i
-'• .\'l, I'.liNi,

"- Stat, Ki VAv. I. r. IS ly, >,.,.(. ,-,

1';
. i"(f. p, JJi)

V< !' )•. -

1 1;

I 5

.1^

\-i

tflli

ft

ft

I*

m

if ' i\r"t i V

'
i 'i'

'

'

'"

lit

') Mat, 27 \ -'8 \irt, r, li

(o .1' i<-, n. .!ia.

ill!

iJ 1
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by tho J . inonts Act, I8(H (/,). The ohlifjiition t.,

rrr'istcr Ms rit or other process of execution, in (inl.r

I hat Ihc cxcrutiou of sutJi jmnrss n\n\ he valid ii^Min>t

jmrchasers for vahie. is inipcsecl hy t!ie I^aiid Ch.iic...

so rejjisterinj; suellAct of 1888 (/). And the n.'c.-ssity for

writ or process, in order that his jiidf/ninil niav l.e a

charj^e on the debtor's hinds, is due to th" Ijtnul ('li:ii>res

Act. 19()0(w(). And the repeal by that Act of the abr.vr

stated provisions of the Jud<;nients Act, I8»;i (p). ||,,s

advanced the time at whicli a judj^nient attiichcs ; > ,i

char>^e on the jud<,'iuent (b-btor's land, from the date ..f

actual delivery in execution {<,) (o that of the rei^istniticn

of the writ of cliyil or other jirocess of execution. The

the
!iry of result of this loim tan'ded chain of leL'islatic

r.f

n IS that a

judf^ment creditor can now take under the writ of (/.

hereditaments belonL'inii to his debtor at t le tin;t

oi tiie jud^'iiient <»r at any time after ; but no judj; nt

if whatever date is a thai ire on land until a writ or nrd'

for enforcing it has been <lu!y rej^istered. Without
such rei^istration. therefore, the jud<;ment creditor d,.,.^

not iiC(iuire the statutory char<ie(y>) ujx.n the dcl.t(.i'.

lands, even thou;:h the lands have beeii actuallv d('li\ .icil

in execution. Hut u])on such rej.'istration he a(i|uii.-

at once this statutory charjie. which takes imniiMJiati'

eflfect. even thoujih the writ rej,'istered be not actuallv

executed {</). On the other hand, actual deiiverv of iji,.

lands in execution is still necessary in ordei to enable the

creditor to obtiin an order for sale under the .lu(l;;iiiriit~

Act. IHdt (/). .\nd the actual delivery of lands in .•.\,., ii

tion under an unrej^istered writ is not made void, exdpt
as against a purchiscr for value (.s)

; and .irMears llicrc

(<) A III,, p. lMC).

(/) Aiil,. (1 I'itX

till) Anti. p. .I'M.

(") .l^^. pp. -':tl J!t4,

("I .l«'i, p. J'.l-'. n. (I/).

1/ ! .1.'/.. /.. J'.ll.

(7) .

I >/,;,„, ^.» I
, .\,.,-i..i,.

1 ( ll L'"lt ; „,//,, |.. L'JI. II.

(r) .1"^. |i. Jll.-i. Till- bui.i
Cliiiryr^ Act. HHMi. |iii~ lifi ,,pin

thf (|iirstiiiii. wlirtlicr an nrilf ,

fi.r ^iilr Clin 1m- uhliuiifd hIiiu tl,.

Hilt Imv ti'i'ii cxi-cutcil liiit iim!

rctri-Icicil.

(-) .1'.'..
J..

.'11:1.
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forr St. II ti) vest in tho rroditor mii i-it:ito by rlrr/it (t)

valiil ;is iijiainst tiic dohtor himself, his rcpn'sciitiifivcs

in liiw and assij;ns \>v lohmldri/ iindti/dvcc. thuujili

voidalile. in dcfanit of due rc^'istiaf ion of tli<> writ, .is

ajjainst purchasers from iiiiii f'lr vahie (»/). A jud^'miMit

creditor should of course now re;;ister his writ directly

it is oli^ained : and if he remain tenant liy clcf/it for

ti\c vears without havin^i obtained a sale, he sht.uld

(liilv re-ref,'ister the writ (,/).

l/inds in eithi-r of the counties palatine of l«incaster Uimlsin

(ii Durham were afTecte<l both l)y jud;,'ments of the
'^[',"',|',''^„f

Ciiurts at Westminster, and also b\- jud^'nu'iits of the l-oiciKtcr

I. 1 <. / V rni I -1 111- '""' I'lirlmm.
i'alatuie ( ourt (//). 1 he-^e latter |ud<,'ments had. within

the county ])alatine. the same effi ct as judj;ments of

the Courts of W'e.-tminster ; and an inile.x for their

re^i~tr,ition w; s e>tabli>lied in each of the counties

pilitine. similar to the inde.v of jud;;meiits at the

' 'ihiiion I'le.is (:). .\nd I>y an .\ct of iM.Vi {(/) it was

|iiii\i(|ed that no jiidi^ment <>l innj Cimrl should bind

hiiids it) the counties )i,i|:i1ine. i;s against purchasers.

iiinrt^a;;ees. i,r creditors, unle-s duly rejiistered and

If ie;.'istered in the Court of the countv p;iatiiii' in

ulilill the lalitls were situate. lint illi- .\cts of |,S(it).

isf.l. ISSS and i<.MK». aiterin;; the law of judgments (/>).

.ijiplv to IiihU in the countirs pditine ;.s well as

eKcwiuMf in Kii;iland (< ). Cnder tin' .Middlesex ,ind

I'l \"t.. p. L't.', II. (7). (,) ,s,.,- ,,„/,. |,, 2a:!.

i"l ll 1^. !io»r\rr. A .|iii'~l loll (vi J W'rii-. Saiiml. MM.
"h'tliir llii- .lilii.il ilclni-iN .if i:| Si;i|. 1 ,v l' \ k t . c. Ilo.

iiii.i 111 i\criitii.ii iimiii .111 UN -. ji ; i:; ,v 1 1 \ 1. 1, I i:i. ~, ji
1. _-i-t,.r,.,| wilt I- iii.t \.ili.| ,,., i.i| M;il. |H .V ill \i, 1. ,. I.-,,

i-'ini~i
I |iiiiili;i-i'r. -.iIm liii- -^. J. .'i.

li'll'i- ,,| till' (Ai'illll.'ll ; ~ri' I
('r| .1,,/,. |,|,. J!)0 Jll.',.

Wl,;v \\ ,\, 1'. .-,Sl .-,Sli. J, I, I ,.,1.

•
:

In ls:;ii|lir p.i Lit iii.it.- jut I
-. 1 1. I|..|| vMtlnii llir i ..iiiil \ nf I iiirli.iui.

"Im'Ii I'-riiiiiU IhIi.ii:;i-.| t., i l,i- I'm '
,|, ..f jiiiil.ini. u,i- t iiu-l'i n 'I

t- III.' I'n.uii'. -t.it-. .1 ,V T Will. 1\, . lit; Jl .V :.'.' \i<t. . I.".

Ill 111.- . Iii.il. aim. .\rt- ,.t IsT:! .".. tin- |iii i^.ji, 1 1. m ,,f ti..- ( .niii

I !
I I'll. 111. .11 I'l. ll~ It l,.lli, .i-t. I ,iii.| ,.| , l,r ( .mil .,i I'l-a- .11 I 1. 1 1 ha 111

I
; h !

nim

I ll i* r
'

^

\>

i f

I i

f
1.

i

!,!
(

;

• 1-

'

ft"

'Ii!

11

?
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m
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Umlsin Yorksfhro Hcaistn Acts (,/). l,..fnrc ind.Mii.'nts (oul.l

ai'.l York- Jnti'ct l.iiuls m citlicr of tln^sc ci.iuiti.'s. llic\- w, .,

Klurc. HMjiiin'tl to lie n'f,'ist.'rc(l in flic county ri'jiistiT. I'.ut tlr

ncccssitv for so ^c^'istcriiij; ju(l;;iiiciits jijipciirs to lui\,.

been removed In- the Act of IS(i I, (lf]irivin^' snli.-ci|ucnt

jiid^^nients of tln-jr lien on hinds (r) And under t],r

L;nr! Cli.ir^cs Act, l!Hl(i(/). ;i writ or order iilTrctiiiL;

lands in .Middlesex is not rc(juiicd to l.e re^i>1eitd m
the .Middlesex reijistcr. I'lider the Yorksliire IN-,

tnes .Act. ]8H\ (ij). however, it seems that an c.mmuIhii

creditor should re<;i-ter his writ in Yorkshire in oi,|. i

to secure uiifli-puted jiriority o\cr .inv sulise(|Uciit ;!s~in

.ludLMiuMit^ ance o| the land (h). Judj:mi'nt> of countv court- ; i .1

courts'''''
"^''•''' ''if"'"'"' f"'i't^ 'ii'ist Im' r.Mnoved into the IliJ,

Court liefore they !;in alTect freehold hinds (-). .\|,,l

judjiinents of the siqierior [k) and of certnin injerior (/i

courts in Kn;;land. Scothmd or Ir.'l.md niav now I
.•

rendered as efTectual as jud;imi'nts of >imih.r comi-

in any other part of tlie I'nited Kinjzdom.

i

wiw tran-.fcTrnl to the Hil'Ii Coiiit .•( .lu Imi-; iumI lli.it .f i).

Lllliil-tir CliaiHi'tv CmiiiI ([ ,\|i[)e;il l(. the ('..inl ,-t .\|i|.i.il, nin.h
I- a linoirli i.f ll.i- Suprviii.' ( 'i.iiM ; ^t.it-. :!t; A I'.T \ n t. ( . lii;. -~, W.
IS; :\- \ :!,H \ 1,1. r, s:). Hm iIk rmnt- i.f c|,iii,<(i\ .>t ii,,- .-m,! ^

I'lilat! f l.;(ii( ii-tiT aiirl lliiihaiii -till cxn, i-c jiii imIk 1 1. n .
-, .

-tats. |;{\ I t \ 1,1. C. t:i ; 17,V 1S\„I.|- SJ ; /,. /.,,,,,.,/,,,,/„/. < !!
S, ,,„,,„,, I.,., s ( li. I). |,-,o, anil //. ( ,.,,,.,.11,1 /;,,.... 1.1,1.. mil. 1 I i,.

7:tl. a- t,, l.aiica-tiT ; .")L' ,v ."i.'! \ i, t .
,, -IT. a- I,, Iliiihaiii. l.-nnl-

111 llii- ,,iiiMty jialatii f ( li.-tir. ,iiii| m tin- |.i im iji.-, hi \ .,| \\,il. -,

Coiiii'v pala- uii'i' 111 Is-'fu iiiaii'il i-\,lii-i\rl\ «,il,iii tli,- jiiri-,li, I i,iii ,.| il,,- ( , m'
tine (if

Che-tcr
;

Walls.

at WV-timii-lii-: -tat 11 i.,-. I\ . ,V 1 Will. I\ . v 7(1. -. I I.

(,') .><lats. 7 .\iinv. c. J(i, .. Is, -.. ;{. -t il, 1 (.

as 1,1 .\li,|,||i-,'v : li ,\iiii(., ,-. -Jii. (/,) .s,.,. |-;!|,||,,,-l, II,- .iiiil < !'i

s. ."'
|."i ,\ ti .\iiii,-. V. I >. -. i. ill I. II s.-anli,--. I:!'i 111,

I'iitllica.ri. a- I,, (III- \\i--t Hi'liiiL' !•) ."-ic stal-. I A .'\iil., 11'

,if ^,ilk-ill^"; li .\ii:ii-. ,-. lij. >. L'J : ISA l'.i\i,l,,. 1.".. • s

s. I'.i (li .\iiiie. r. :;.".. s, hi. Ill :i."i a ;!ii \i,t. ,, sii. ~. i„,ii,

l!iilTI;,a,li.a- 1,, till- |-;a-l Itiiiiiiu ; -. '.' : .il A ..J \ i, 1 . ,. i::.

S CcL. II. c. li, -. I. a- I., Il;,- |.-,| |-:i|,|imM..|ic ami I lul.
Niirtli liiiluiL', -i-i- !:..!, ,11. 1 \. :-,

-1 1, he--. .'H .Mi.

A','//.-. :M»e I,., I-. A .1. .'lis. (/,i llv Mat. :!l A :i-' \ '

I') ,stat, L'7 A Js \ u-t. , . llL', , ,
,-,! ./,,„„/,.,,,, v' i,.!!. |',i,,;.

s. :t
;

null
. \,. 'I.'. K, i; 7i;ii.

(/) stilt, li.l A lil \ 1,-t. <•. L'l;. /) r,\ -I.tt I.'. A If, \ i,
'

s. 4 ; ~i-i- n,:i.
.

|i. .:u. r. :;i,

('/) M.il, 47 A IS \i,t. r. ,04.
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ruder spft. 1 (if llic r'()urt> (Knicrjic'iicy I'owors) Act. r<)iiri«

1!M I. it IS iit'(c<s,irv to :ip]>ly U> tlic ( ipiiit t<ir Itvn" tu
|,^^^^^^^ , ^^^^

priici'od to cxcciitioii <ir (itln'i\visi' to tin' ••nfonciiifnt nt

Miiv judf^nu'iit or order of :inv Court (whether "iitered or

iii.ide h»>fore or iifter tlie ]vissitif^ of this Act) for tlie

j>,i\riH'til or ie<o\-er\ of Mii\' siiiM of ino(ie\ ; Ii\i1 this

lirietineiit is not to ;i])|ilv to illlV smii <'t li.oiiey (other

thiiii reiit at or exceediiii,' £.10 per iiiiiiuiii) due and

]),l\ilhh' iti ]iursuanei' of a cojitraet made on or alter the

!th of Ati^ii>t. I'll 1 (>//).

SecoiidI\-. ficeliohU are suliject (o in\ohmtar\' Tiaiikruptcy.

ahrna'ion tor delit in the tenant'^ hielinie in thi' (•a>e

if 111- liankru|itcy. l)aiil<iu]itcy is the name uiven to

I/"! Slut, t \- .')<lcii. \'. r. 7S, iiiu iif an\ liiii', iir foi t lie iiifuire.

I 1 1. ") ; ^I'l- till' (niirl^ ini'iit nf till' |iMynii'r.l ! aii\ ^iiiii

( lain iL'iii' > I'-iNMi-; ({iili-^. I'.Ms. iliir iiiiiirr a rfi'iii^ni^iuirr. m lir

.Nm, .'li 1 ;: U. .\.. iL'tli .Ian., litis. I !»• i-nfiMii-iMciit of aii\ ..i.jii.it

Thi^ mart iiii'ht applies, Imvi. alliliaimn lil' any nrilri in'i>iii-

I'.ir, t.. life .:r rinlim iiii-iit alili- ai lla' .-ami' niaiiiiti .i, ;iii

p.'luics fur an aimaint nut ciniiT i.f aHiliatmn ; (nint-:

(Mci'iimu iJ.-i. or p.i\ iiicnt-i | laniTi.'tMu y 1'iiwit-.)( tnlir. I'.ll 1

;

I'lnnaliaU t liiTi'to. tli<- preiniinn-i \\ . .\., I'Oth S<'pt.. I'.l|!t. .\ihI

iri n^fir( I 'if wlu'h arc payahle liy an aiiH'n.Juiii .\( I ..t I'.'l.. tin-

i' ma Ic'iiL'iT than innntlily -aine marl [Mint hi- iiul t'l

iiitiiAii . anil liaM' I urn pan I fia- a pply tn any jiiiL'';M!it or .inlcr

it Icj-i till- tuii \r,n- pn'ri(|ni_' for rrruMTy or p nirnt of aii'

'111- till .\ui; , lltit. .\n'l llu- -nni of money |.:i\on or luailc

inartmrnt ua- i'\t.'ii.l.-.| \,\ .iii ni an\ .oHonof t .r' . or in Sroi

-

aiiiinilini.' .\i t of lillti. m (.ivoiii '.dnl ai any action of repara.
ot oIIhc-i- anil inrn of 1||^ ii.m fouiiije.l on ilrlini|iii ii(\

,

.\I,ijr-ty~ l'orci~. to -inn- of n hct iici lii'fori' or afli-r I iio roni -

nioni'v ilni' anil p.iyalilo ni put nciii cnaiit of -iirli anamlni;.'
Mi.iia f a conlrai i maile liotorc .\( t : -(at. 7 ,V 8 ( .co. \. i. i.',"i.

ill' roniiiicMii'ini-nt of that .\it. -. (i. I'lir "poratlon of tin- .\rt

hIiH h Ha- to he 'l- Jn,,ii the 11th "f I'.'l I »a- to lie ilrt enilHl,' lile

Ai'nl. Illjii; -lat,i;>v Tia.i \'. at an\ lane hy thi' KaiL' hy
' l:i. --, I i'/i, :i (.'; .\nil th;- tlnlei :n Coiai'il. Imt. -ulijei t

'iM.tMient of the ,\,t of lUl 1 wa- to the "pi-raiio,i of ally -ii. h

tiiiilii r eMeiiile.l li\ an .inieii'liiiL' (M'ler 111 I'oim.il. till- .V t H.i-

\'
' "I I'.'IT. Ill favour of -in h to ha\e elfe, t iiiiiin_' the roii-

"liter- aii'l men. to .i -iim of tinu.un' of the war. anil for -i\

ii'-\ 'liie anil pay.-il'le in iiioiitli- thi realtor; -tat 1 ,\ .".

''la-iMii'i' of a rontrarl iiia'le I a. . \ . ' .
7s. -. :.'

i 1 1. |',\ -t.it.

I'll' the olhier or man joini 'I S ,\ M I \ .'.."'.'.-. 1 . t he Km.'
H'- \l.ljea\ - I'olee- ;

a .1 I
, HI ("Ulllll \\[- (lllpoHereil to

7 ,\ S (.e, . \. e •_'.-,. -. S. Hut .leilale »|:al 'lal'- I- t" I le

ihi- inailmeiit of the .\, I "f In ileil a- thai o| the leriiiiiiatioii

lal 1 Ha- not to apply il. the I a-e ' f t he war.
"f liny proi'fi'ilina- for tin- le\\ .

Ii' !

«1

i,( ; •

I M
'.tiff

{{

v.*
'

I

I

i >
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real estate.

tho jiKlici.il prtH (IJnjrs. iirst iiitnultuod l,v stiifiitcs ,,f

HCMIV \Ul. iind Klizilllftl, («). l,y which' 1, ,„,M1 ,|MV
I'c r.'It.isi'.l from his th^his. jift.T sum'iid.Tiii- iill hi-,

pn.'iK.rt'v"
I"'"I'"''^^- ^" '''^ '•'V.lifars. |{y f h." Hi, nkiuptcv Act, KM |

^es,.s,„,|„. (as utidcr th.' Act (,f iH.S.'i), when a (h'litcr is adjii.l-,,!
""^"•'•-

l'ankn.])t. the whoh" of liis freehold as well i^. l,is person.,!

•'State vests in the trustee under the Act, who i,

eniJM.wered to sell the senile an.j divide the pn,cer,|.

anioim'^t the creditors wlio have proveil their del.ts (,,)

I'M a iMiikrupt l.ef.ire his discli;ir;:e is to v.'st ;.t on, r m
like inann.-r in the trustee {,,). F,,riiierlv the lMiik,n|,i

himself had no power to dispose of :inv sndi nftci

ac.|iiired re, I rotate. So that anv c..nvev^,nce whi, I, h,.

mijilit ])iir;.ort to make of j,nv re,| estate ;:c(piin'd h\

him after h,' had l.-'en adjudicated hanknipi, u. .-

alisohitelv void, tlmii-h made to a piirclmser wiio |,;i,|

no knowh-du'e of the hankruptcv (7). lint h\ th,.

liankrnptcy .\ct, l(»ll (replacin- the provisK.ns ,,| . „

Act of i!M;{) (r). all tn;ns,;cti.ms hy ,, l.ankrupt with iins

person deiliiii; uifh hi,|, hoiui Ji,/r ,ind for value n,

respect of propertv, whether real or personal. i:(,|nii,,|

I'v the l.,,iikrn].t after the adjndicati(^n shall, if .om
I'ieted lietore any intervention hy the trustee, le v;'ll.|

a;,Mmst the trustee ; ;, nd j|„y estate or Interest III s,„
I,

propertv which hy virtue of thi.t Act is vested in i|,e

trustei' sjijill ,iet,'rniine and jta-s in such mj.niier ;iid tn

such extent ^'s mav !,e rcpiiied f,,r eiviiie effe, t t,, .|,\

(M si.O- .11 ,V ;t.-. Ileii. \ III. , .-,J, ,. 4(.

',, • • ,'' ''" '
• : -<•• \\ia-- (7) /,' .\"' /.'>,/. ,f. . l-w

I't-. ri..|,. Jlili ;iii.l 11. (. ), 17th ii,„l<:,„,i. jsdj, jcl,, |.;^, /;,,,/
'''

\ . I'l'll/inll. IIKKI I I I,
><' ' . ,,.,

'"I '^"" t A '• ( ,

\".
.-. ,-,!!. (>l!i,,„l l!u:,r,, V ,..,,;,"" i'KMi

-. Is. :is. .-,:i. .-,.-,. tij, liiT. .CI,., ill!: /,', A,w f .,.,wv ',.,-

'•I'''"aii; »" A IT \i,t. ,-. .-,J. .{..<„., I.t,l.. ilM^!l. .' ( I, I'.,,
ss, jii. 11. .-,t, .-,,;. .-,K, |(is; Wui- l'.-,s. I'i,,|, L'.so "h;
Wins, I'.-r- l'i.,|, Jiis .'SO. .'s:i, :hmi. i,,,,!

. I-W. „,/„. | 7th .,!

L'HI. L'H.l. J.7. I7ll, ..,1. ,,, s,,„. , ,^. -,;„,, V , .V,

I/.
I
M,.l 1 .\ .-,,.,.,,, \. ,.. ,-,,.. .. J7 (I). re|,la,„ij;:tA (,.,,, \.

s. IS. re|ila, ,,,- tii ,V 17 \',(l. e. :U. s. || (| ).

I!arikni|it

cnaiiieil 1.

.l»|H.se

there., f t.i

|iiirrlia«i'|-.
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such transartion. And this ciuictiiH'nt is to appiv tu

rr,iu.sictir>ns with rt'spt'ct to hmI ]>ropfrtv cninplct^'d

Mow the 1st of April. 191 » (.v), in :.ny case wh.'iv th.-iv

his not hccn iiny intervention in- the trustee I.efore

thit (lit.-. Where a del.tor is rele.sed from his dehts

l)y a coiiiposition or sclierne of arran;;enient approved <"Mi|.<.-iti..ii

l.v th.' Court under the preM-nt l.ankniptcy law
(')/,i!,.',',V',',','''''

ill or any jurf of his pro))eitv niav hv the terins ,,f
ixniknipti v.

the I oinpositiou or schetue he vested ill the trustee

appointed to carry out the >aiiie. l)el.tors fle.piently

ohi iin a rele.se from their deht- \,y pri\ate arranjieiiieiit i',,v;iti- ,U;-<Ih

witii their cre.litors. liut e\ .-rv assij'iinient of pronertv
"' ^"'""-"

or otlier deed of or a;,'reemi'iit for a com])osition.

mid.' for the lieiietit of a man's creditors ;:ener.dlv (if).

oi made l.y. fur, or in re-pecf of the at!aiis of an
insolvent dehtor lor the henefit of iinv three OI more
ol Ins creditors (oth.Twi-e than m pursuaiK e of the bank-

1
i|)t.v liw) i> void, unles, ,|uly re^^istered in the Central

ntlic- under the Dei^d- of .\rran;:ement .\ct. IHI I

!rvp|.i<ine an .\ct of I^s? and an ameudin;.' .\(t of

l''l'>) (/•). and unless it has received the assent of a

111 joritv in numher ami \ah f the ereditois within

1 AeiitV oil.' d.iys. nr >Ucll e.M.Mided time as the rotnt inav

.ill iw. .liter the ri'L'i-lratioM thereof (y|. And eveiv deed

I rirl' il.ltc of till- icliilMi'llie- |:it,. ,,f |.. f,,r ,-v,|y tJIMP or
Ill-It of tlie.\,t of l«i|:t; ,tii. fneli.iM lli,.|e.,f ,,f III,- s«orii
''

''^ ' '"'• ^ '• }*• • 1- l-'|. v.iliie o| the i,ro)n'ity |m->iiil' or
'_St.lt. ,\ ."p (..!, \'. ,. ."lit. mhere no [iro|»Ttv |i;l^se- miller

- ,

''.'"'.':"'• 1"^ l"^- le|,l,li HIL- llie ileeil) t lie am. Hint of tlle
.1 i V jl \ Id, e. 71. ,. :i, Mil. -... . ..lM|.o.|lio|i |,.ivillile llii.ler llie

,','-'.

'J-'
"!!' ^^"'" ''''• '''"I'- '' ' '""' 'f '"'• -' >taMI|MM|,

'-'.||. .',>>. I. till'. I. t|„.^ „re voul anil iiiav not lie

__
'I See n, All,,-. I',l| I, .' k. li. le.'l-lere.l . vtat. t A' .V Co. \-.

e. 17, ^^, J. .'i (Ji. re|ihe iiiL' "lO ,v

- s, ,t. » ,\ .-, Ce,,. \ . , . 17. ,-,l \l,t. .. ,-,7. .,, ,,. (i ij,.
-- I. -'. » i-'|. repLirin^i .-,ii ,v .M i-/) Mat. J ,V .". lie.,. \', , 17.
^ '

'
'"'".--. 4 li, •|»>-,-,U,,i -. :! ; I ). re|,l,i,iiii; :( .V || ,

\, •S|aiii|
;i:-!imii,his ,,f ariaiiL'eiii.-iil are e. .U.-. L'H i 1 1, «||i, h .',,„,i,,. ii. ,.!

.
I, •.,!. ,,f

r-, iio'l t,, |„, stam|«.,l with tie- 1-t .\|,nl. I'.IU .
-.•. „;t. (.' i.'). aiiani,',-meiit

i'l !" ilnliii I |{eveiiuei|iitv i.i ,. 'I'h,- i-,,iirt -.|„'. jlii'.l i, i|„. 11^-1,
1- •nvi-v.ine.-s ,,f |ir,|nMty ,,i ( oiirl .«r lli,' Court lia\ in- jiim>^
". r«i...; ami in .elllti.in with a .lnti.iii in Uinkriiplrv in the ,li^.

'' i'u|. .leiL.tim; a ,|iity at t li,' iri.t in wliirli th,' ile'l.tor leM.le.j

-''i-i

'If !
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of arrangement is void, as against a person heconiin^'

after tlie year I.SHH a purchaser for value of any land i.r

hereditanu'nts comprised therein, unless also dnU
registered in the debtor's name in tiie Office of J.hikI

Registry under the Land Cliarges Act of IHHH (:). |{.,t||

these registers are open to search (</).

Alinmti.m I<Ve simple estates are also sul)iect, after tlic
fur (Icht nflcr x- i i i ,,,,.,
iliaih. tenant s (Jeatii, to debts of idl kinils contracted l.y Inm

in his lifetime. This li;;l.ility. too, has I.een estahli-.|i..(|

by very .slow degrees (I,). It a))pe;us that in IJract.in'^

tinu', the heir of a deceased person was bound, to tlir

e.vtent of the inherit,ince which descended to him. I(.

pay such of the (h-bts of his ancestor as the goods aiiil

chattels (tf the ancestor were not suilicient to satisfv {<-,

Hut the spirit of feudalism, which attained to su( li .1

;. eight in the reign of Kdw.ird F., appears to havr

infringed on this ancient doctrine; for we find i! I.. id

ilowu by Mritton, who wrote in that reign, that no on.'

shoidil be held to ]).\y the debt of his ancestor, wlios,.

heir he w.is. to any other person than the King. imiI...

he were by the deed of his ancestor especi^dlv bound t(,

do so (f/;. On this footing the l.iw of Knul.itnl jnnu

contimu'd. It allowed any ])erson, bv anv d I (,i

cr (;lMii-i| 1.11 l.ll>ill(>- lit till- (,r(|,.| ,,f iicljll'linitiuii JM lf,r

cliilf of the i-MTiitidii (if the iiiuiity ri';:istcr 111 uriliM 1.1 ., , III,-

'"'''• fur liiiiiv-lf |iriiiritv i,\rr iill |.i r

(-) Stilt. ,"il A: r.J \'irt. c. .>!. miiis wfio iiiit'lil I'liiiiii iin.l. i i

v>. -J. 4, 7 !». Such a ilccil Mil)-,.'.|ii.iit ivL'i-lcml ..,i,\.\
HUcitnij; laiiils in .MiiMlcscx nrcil aiicf h.mi tin- ililiiui : -i,- -i n
lint, siiiic the imssiiii.' (if the
Ijiml ('liiii(jc> .Act, liMMl, [),

lf(.'i-<lcrc(i III the .\li(lillc„v ic^'is-

KT; Mint, ti.t \- (it \ict- c, L'tl,

.s. 4. .All (inlir (it iiiljiiiliiatiuii

of Uinkiiiptiy (Idis lint rci|iiirc

l{cui-tnition to Ih' iCL'l>lcrc(| 111 .Midillocx in
(if nnlcr of order to |.ii^.s the dclilnr < lands
ailjiidicatioii tlicn- situate to llic tnisUc ; It,

111 .Midillcsev l,il,iill ,(• Ell ,„'^ luutrwl, IS'.tS,

or Vnrksliire. L' ( li. 4tiii. Hut it a|i|K'ais that,
as to land in Norksliirc. a Irustee
111 biiiikrii|itc\ niu.st rciji.stcr the

47 \- 4H \ict. c. .",1, vs. :l. 1. ti illi,

14 : '(ll^, |i. JJ.I.

('0 Slat 4 ,V .. Ceo. \ . , 1:

s. !t, re|)lacini.> .")(i ,V .M \ n !. ,
.',7

s. 12 iiul ,"il \ :,: \ 1,1. , ,
,-,1. .

Hi. 17.

;'') See Cd. Lut. I'.ll a. ii. il

VI, !l.

(1 ) liracl. lil a : f I'.i.un ^ u

S; ail.i see |', ,V \|. Hi-t. K,..

l-iw. Il :i4J :ill ; .ml, . |,.
.'''

(i/l IJntt, (it 11
; Klcta, I.,. I-,

il
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writirm iui.l.-r s.-.il (,-..ll,.,l a >j,..ri,il .r.ntr.ict or Hoirn m.aht
^(x'd.iltv) (r) to l,i;i(l <,r (l,,,r'r |ii> )i,.ir< jis well ..^ '""'""">' '»

,.,,.,, , • 11 .1. |„,|,,„| 1,^.

ijllli-<-lt, Wltli tlif piyiiiflif (.f any ,|,.l,f. ,,r tllc fultilllK'Ht ^l-'-mlly".

of any (onfrart
; in vucl, a ca-... fh,. |„.ir was liahl.-. mi

thf (l.'CCis.' (.f his anrcstor. t.) |,,y tlw rl..|,t ur fiillil tlic

• Mntract, to til." valii.. .,f til.- lind- wlii.li ha.] .l...f,>n.|...l

t'. him from th.- aiK-.-tor, lait imt furtli.-r (
/'). Tii.'

l.ii.U so (h-scmil.-d w..|v , ,||,.,1 „.,..rN l.y ,|,.>c..iit. from A.-n,.

ih'- Fn-nch word ,/,.>,•:. ,.aoii;;h, I,.mmiis.- thr h.'ir was
t.o.m.l only >o f.ir .,.s h- had Imds (h-s.,.nd.-<i to him
•Iiou^jh or slltIi.i..Mt to ali^w.T th.. d.-l)t .,r ...iifrnt of
!,)^ ..nc.'stor (</). If. howrv.-r. th.' h.'ir was n..r .-xi.ivs.lv

u.m.-.i m sudi iM.nd or contrHt. h.- w„s imd-'r no
i.'l'ihty if,). Wh.-n th.' |).,w.'r ..f t.'>tani.'iitarv aii.'na- I).m,.' of

r.on was or..nt.'d, a .|..|,t.,r. who h.. ,hus l.iaind his '/""'•, "*'",''11 111, '"'" ''olllJil.
!i'ir~. la'cam.- .'11, 111. '.1 to d.'t.-it lii, ( r.'.iif,,!-, |,v d,.visiii.'

hi- .-rat.- l.y his will to som,. ,,th.'r p.'is,,,, th .n his h.-i,'^

..iid. in this ca.a', n.Mth.'r h.-ir imt .I.-vim-.' w.,s iind.'r

..uy lialiility t.. f h.- (i..dit..r (/). Soni.- .l.-l.t.ns, liow.-v.-r.

..•III."!!-.! l.y a s.'ns.- .,f justi.-.' u, th.-ir .r.'.lit,,,-.. |,.|t (%n-.:- l,v

th'-ir lands f.. tnist.'.-> m tMi>t to >..ll th.-m |,,r th.' ",',"|,';|,i''"'"'

i'-vin.'iit .if th.'ir .h'l.t-, ,.r uhi.h amount- t,, th.-

""

-lu- thin«. char;,'.-.! th.'ir l,,„K. l.v th..|r uilj.. with th.-

I'.vni.'nt .,f th.-ir .l.-l.t,. Th.' . i-diiur- th.'n .il,t,in,-d

.^^M^.'nt l.y tlu- l..,u„tv ,,f th.-ir ,l,.ht.,i . an.l th.. Cmit
'.'

< ii.iu-.'ry. m di>tnlaitiim thi- t.oiint^. thoiioht that
'•

i 1
ility was .-.iiiirv,-' „n.l ..iMM..(u,.ntiN all.iw,-,l , i.'di-

*'' ''> ^iii'I'l'' lontr.Ht to ji.iii.iiMi jiiallv with
•:.'— wh.. ha.

I
.,l,t lin.'.l l,..„d- l.m.lin- ih,. Ii.'ir> ..I th.-

'^•"'^"'K/'.;. In -u.h a ,.,-,. ,j„. |,,,„|, ,,„,,. ,,,j,,„, ,,.^^^^^^,^|_,

l^tuU, „ssrl.. At l.'i.-th an A. t oi Will,,,n, an,i Ajarv ""''-

!i'"i'- v.,i.l all .l.'vis,'. l.y uill. ,,, ao,„,., ,,,,lil,,r. j.v

>'- "'tr, pp. iv.i |,;| ,-;
li.i.. .Vl.r. Mi-ir;ui.i .Aii,'..>. ,,, j;,,. \|„. ,,,, .

.
-'l.l;i.-k.(.,:,i„L:;4»; i;.i,-. -..! /;,;.,, ,• - -\

ii'i\-- ll._ir:u..i .A,„',.st,.r,l,. -•I.r.u. U-ai.,.;n.'.i,'.,u,',.,i'
'

'., I'vcr. :;7i .4, pi. :<.-.. i'i„w,

I '
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lllMI'll'Mll

lrll^lt•r^<.

specialty in wliicli tin* heirs were IhhukI, Imf imt fiirtlni

or otherwise (/) ; hut devises or (iispositioiis of iinv l.iiulv

or heredit imeiifs for the payment of any re,:! .iiki |u«t

tleht or (h'hts were exempted from the (>|(enitin!i ,ii the

statute (w). Cri'ihtors. liowever, wlio had no s]ieiii|i\

hindinj; the heirs of their ch-litor, still reniiJned withmit

remedy aj^ainst either Inir or devise' : unle^^ the

ilehtor chose of his own a(cord to ch;ii;;e his lands li\

his will with the |»ayment of his dehts : in which (..m.

as we havi' seen, all creditots wre equally entitled In

the Itenetit. ,'^o that, till the culy p.irt of the I..-1

century, a landowner mi;.'!ii incur as many dehts ,i> ji.,

pleised, and yet leave behind liim an iinenciiniliiicil

estate m fee simple, unless his ( inlilors had taken [ii..

ceedin^^s m his lifetime, or he had entered into anv in'iid

or s|»eciaity hindinj; his heirs. At lenj^th. in \>0'. ihr

fee simple estates o| dece;.-ed Irililirs were leni|r|i-.|

liahle to the p.iyment. not mily of dehts in wIik li ilim

hi'irs were hound, hut also of tlu-ir sim|ile (duti. (t

ilel)ts(/(), oi' dehts arisinj^ from contracts nuide withmii

any seiled writing (.»). \W ,\ suhseqiient statute ly/'

the ahove enactments were consdlidated anil ameniled,

ami facilities wi-re alTnrde(| fnr the s de of ^u< h e>t,i,i

of deceised |)ersoiis as wt-re li.ilile hv law. or li\ tlicM

own wills, to tile piviiient of tiieir dehts. IJiif iii.t

witiist.mdine tiiat tiie efl'iirts of a |{omilly were cxeiiiil

to extend >o just a li:i liiiil \'. tlie lands of all ^|e( cM>rii

Ju'l-MUi^, not tr.nieis at the time of their deatli. 1 ni,

tinned exempt llMiil then del)ts l)V simjile ( null, II I.

till tlie \('ir l,s:5:i ; when ,1 pin\ isiun, which. Imt ;: \i\\

\eii~ iiefore. h.id lieeli ^trenUoU>l\ opposed. w;i- ]i;--e(|

Ullhout tlie leist ditlicult\- ((/). liy tin-, statute, \v\\

(/) SI, it. :t Will, .V \I,.I\. ,-. ITll, e,|.

11.-. J. IMil.le |MT|iitll.il l.,\',t,lt. (/-I Sl.u. II C.-i. I\'. .V 1 Wiii

. ,V 7 Will. 111. r. I I. I\-. c. 17 ;-!,• /^ I,-/.,.. -
. I

<^.

ill,) .St, It. :t Will, ,v M.iiv. I-. J I'll. :iii7,

U. ,„. 4. 17) .st.it. :t,v » Will. l\ i"t

ill) Uv ^lllt. t7 llci. III. r. 71. Tlll^ ,llli| the otluT illllcMil- ' '

'•

( ' ,S(H' Wilis. l'ri>. Vt"\>. 11 >f till' liiw cif n-iil |inp|Krt\
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infitul<'<l the Aiiiiiinisfnitiuri of K-t.it.'< Act. \H:v.i. ;ill I" ih.ti lan-l-.

.•>t.it.w in f,..- ^iinpl.-. which th.- uwti.T -hoiihl n«.t hv
l.tri',''..!!'''

hi» will havf rliir;;i'(| with, i<t (ii'vi^fij >i|ljj(Mt t<>. f hi- ''•'t''^-

)Myriii'nf of hi> drl.t^, w.ti- rfiKJiTi-d linlilr to l.r

,iiliiiiiii>tfir(l in the Court of ( hiincfrv, jot the p.ivini'nt

nf mII the jii-t (|flit> of th,. (|,.((Msi.(i owner. ii> well

ili'lpt> liiK' on -irnplf (ontnut ii> on >]»f(iiiltv. Hut ti

iIchI man's prrsoinil ot^iti- -till rcmiiinffj jiriiMiirilv

iiihl'' to his (|('l.t> (r) ; and his pcr-onal and real a-s,.t>

AiTi' aiiiilicalil.' in di>( har;;.' of )ii> |i,i lnlit irs in the

(iid.T -tatftl Im'1ow(>). And out of r.'spcct to the

.iiui-'iit law. the .\( t |.ro\id,.d tliat ail creditors l,v

• ji'i 111 contract, in whic h the heir- were hound, -hmdd
If pud :Iie fldl mount of the dehts due to them heh.re

,iiiv i.t file creditor- l.v -imple contract, or hv -pecialfv

in uhirh the heirs uerc not luaind. -In.ul(l he paid anv
[Mlt ,.t th.-ir demand-. If. however, the dehtor -hollld |-.,rni.r cfTrrt

l.v i,|. |;,>t will hue char-.'d hi- land- with. ..r de\ i-ed "["','""r
<•> lie l.ti by

rh'lli -uhject to. the pi\tli''nt of hi- deht-. -uch char;;e «iM.

u ^- -iill \alid. and r\ery creditor, of whati'\er kind.

!:id .ill "'(ju.il riuhl to ]..irficipat.' in the produce (/).

:.•!...' \r,ir 1.;../..
I

|,. tin. 11. I ;,, I'.nli.iin. iil , I,-, t..| ;,fi,, il,,.

I"-- -'" /'-'• •''" \' • li'M' |M-iii^' ,,f ti„. |;,t.:i.,, Kill ,,f

^.: «'''' pa 1 in 111.- hr-l I H.'fJ i-t,it
, J .V :i Will, IV , l.-,i

I-'., p. Jii.

I 'Ilii' uiiii-ral |»r-i.ii.il i>«tntp n.,' i\|,t."!v ,.r miplinllv

: Lati'l- i'\|ircs-l\ i|fM.,-,| ,,„ iri,,t t,, ,„,v ,1,1,1-,
:i i:-',(l(~ al|.,wc,l t,, ,i,.„,-ii.| t.i III.- h.ir:
t l;.-.il .,r |wr-<,iml |ir.,)«'rty .I.-mm-.I ,.r l«-.,ii.-atlii-.| t., anv ..ti.-

:
I'^.-'l wall till- .li-l>t-. ; /{. s„li, isir,. :; cli. ju:!

; /,. i;.,i„,t.,' I'.mij,
-'

'
-:!»

; /^ A''/"/c7... l!»ot;. 1 (I,, 4(1-,

'. i-ii.r.il |*-.-iiMiarv I.-lm.-k- .

• -i--. itif l.-^a.-ii-Hii.| n-al i-tat.- .|.-m><-.|, «li.lli.-r ifi. .1. \i-,- «. i,-

-;•_ . rr»-i(luary. /,r.. ..(/.(
, /.an., i, 1,1 v, l,,,/„l,l.„. |,. ]', Inch, l.'H;,

K'.ilaii.l |R-r-..Tial pii.|«-i-ty .,\(-r win. 1, tli.- .1.-. .-.i-.-.i |H-r-..ii li.nl

.• • ri' jK.wi-r i.f app.iiMttii.-nt. an. I whi.-h lie lia.l ii|,]i..imI.-.| t,. .in
it:- .,-..-.- takuii: tlie -ami' i;ratiiit.-ii-lv . -(h- /,.,-r. I'.irt II,. (h ni
-^ -• ' .rm. Wills &2-2, 4ih .-1. : U:tii. .".th e.l. ; :.• .S-t „, .lu.li;.'

V..,-:.--. UAH. :th o.l. It uiU I..- ..-.n that i.i .-.i-,. .,f mt.-ta. v th.-
•*.-- .- • till- ]«-r-.iiial t--tate mu-f U- .vxhan-tt-.l U-lcrc the real ,-rat.-
> i: • :..-i m paving debt.-.

l--M:;..-r,rary e\|>on-fs i-f>f Wnw, {Vrs. I>r,,p 4'I4. 17th (-^1 , ..i-.-

;•' I'l.- ii, t>it- -ame .T.l.-r : A'- I'nll, tr, Hii.ii, 1 cli, .•,ti4,

--• th .Author » H-»av en ]<i-al .-V.-sft-.
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Si>cri«l »n.| TluM ammialv wuh ri>inov»'<l l»v flic AdiMiniHtratiun df

triiit irpclitorn ^''*tat^•^^ Act. IKOU, proviclinj^ that, iii tin- adniiin-

that yt-ar, sp.'cialfy ilflits shall not In' cntithd fu an\

jiricirity, Imt sjicciaity ami siniplc coritrict crcdi'dr-^

shall he ticatcfl as staiidin;,' in cfjual (Icj^rt'c, an<| In.

|i,ii(| accoidiimly "lit of the assets, whcthfr Ii'^m] i,t

fi|iiital)h' ((/). As we have sot-ii (./), umU-r the Lind

Transfer Act. 1807 ('/), a (IfctMsed person's real e-,|,,t..

is now til lie administered in the sanif manner. siili|.. i

to the sime lialiilities for deht. costs, and exjien^r-,

and with the s.ime incidents as if it were ])ei<..|i,il

e>t ite ; Imt this is not to alter or alTect the order
( |

in which real and personal assets are a|ipli(alil<' tnr

payment of funeral and testamentary expeiisc-^ drl,t~

or le;ia( ies, or the lialiility of real estate to he charLi.d

with the payment of le^^acie- (</).

C'reilitor «

rrtni'ilii''

n(l<r ilcbtnr'.

The remedies of a creditor, after his dehtor'- ile tli.

ire either to sue the dehtor's executor or admiiii^tr.iini

'•''"'''•
. ' law. when cMcution can I.e had aj^ainsf the e,„„|, ,,,

the testator or intestate, or to ajijilv under the (M|uit.il.|i'

jurisdi(ti..n of the Court (/*) for the administratinn l,\

the Court of the <lecease(l delitor's estate (rj. Ti'

secure the lienetit of a testamentarv char;^'e of deht^ ..n

real estate, <ir fif the .Act' makin;^ real estate asset- f..r

the payment of delifs. a creditor was ohli;ied to km. it

to the latter remedv ; when a sale or mort^Mire nf

the real estate woid<l Im- de( teed, if necessarv. to r,n-r

money to pay the d.'ht (<l). A creditor l>v -jie, i;il

(II) Stat. :{:.' ,v ;t;t Vict. r. -tr,.

aliiii |inivi(liii|2 tliat tia- nliall in.t

prrjuilicp any lic>n, cliaru''. ..r

i.tlicr M.ciirity, tu wlju'li atiy

rr<'<liti.r may Ih' piititli'd f..r flic

[myiiicnt of Ins ilrlit, .\- to t tic

i.rilrr III wliiili a ilcail man s

dclits arc [mvalilc, sec Wins. I'crs.

Pr..]., 'Jilt '224, '.'42 244. and
Tttl.lc, ITtli C.I.

(i) .iHf,, |). 2.12.

.V) ."^tat. lio A- (>l \iri. , . r.:..

- J (.'I) ; lir ././»,«, I<t02. I ( ii.

'12
; H< H illi'im'. I!MI4. I ( h.

•)2.

(.) .]nlr. |i. -iO . 1, (.).

I'll Ai'li. p. 2:i2. II. Ul.
('') .\"ir, p. :i

..>,

(.) Wm.s. I'.r^ I'n.p 111,

4!H1. ITth cd.

(r/) ,Sc<. Scti.n i.n .liiilL.'ini i t-.

IH47 .«'/., Ttli cd. ; SjHiikufiK \
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(Miiitrict liiiKliri-i fh^ lii'ir hail )iI«>m iIh' iciiiftK. <i*>l(iiiiii

.'X.Tt isfd. .>f sillily; the h»'ir <>r dcMscc for flu- dflif (« ).

It i^a <iiit'.-tiuii wln'thtT till' I/iriil Tr.in^fiT Art. lM<.t7(/).

ll 'S ctialili'ii .1 < rcilitur ^lliii;,' lil^ ili-htiil's |iiT-ii>||iil li'|itr

-(•lit itivi'-i ill law til ll.lM' rXfillf ii>M of tlir i|iHM'iM'i|

ili'litur .-. iaiuls ill likr iiiaiiiu'r .i> In- ini>;lit liavr had

,..\,Tiitii>ii iif Li-* liOKilH at (iiiiiiiiiiii law. hut it has iml

I u •K di'i'idrd : and in |Miirtirf thi- rri'ditiii'> i'i|iiit

ililr li'lilfdy it thf iiliiri' cntu riiii'ilf . and i> that li';;il-

1 1'rh pur-iui'd (</). I'mliT tin' Matikrii|itrv Art. !'.»! I Ailiiiini^i..

(.-> uiidiT thi' Act i.f I8,m:5). aiiv iii'difi.r iiiav tiki'"""'"'",'"''
lll|ltrV nf II

jiliK i'.'dili;;s to htvi' till' iliscilvi'llt I'^tati- nf his dt'rr.iM'd dr. i-.i'-nl

dil.tiir adiiiiiiisti'iril in liankniptrv. .\iid under tin'
,',",','iu.,^i

Act (pf I'.H I. till' di'lif(ir".s li';,'.il |ii'rsiinal ii'|iii"M'iit,disc '''"''

Ml i\ t iki' such piuci'fdinys (/*). When an mdiT is niadi'

I'll till' adiiiinistiatinn in liaiikiii|itcv i»f a dt'cc -I'd

,|.l)l(.r's cstat". his liMip.Tty (ic.ll ,.> well av |>elsii|ial)

\e-t> in till' (ilhcial ii'cei\cr of the Ciniit .i- tni-tei'. and
then in till- truster uppomted hv the cii'ditnr-. .\iid

the liustee is eni|niwerei| tii lei|i-e the vaiiie l)\ sale or

(itlieiuise.and distrilmte the pnneeiU anmn;; thecrediturs

III ihi' ih'ceiseil, as m the ia<r n| lia nkruiiti", (()•

The Cruwii i>. I>y Rnyal prein^.i t i\c jiiid \>y -tatute. ( i.i»ii ilrlil-.

ili\'-ti'd w:tll \arii)iis spei ial pri\ llee..- f,,i' the lecii\ei\-

"I the debts dill' ti) it. Iii'sidi's the iirdinirv crediiMr's

leiiiedies. Thus a Cruwn ijehfur's freehulds in fee -iiiiple.

Ml the hinds iif hiinsi'lf. his heirs ur de\ i-ees (/ ), iiia\- he

III

.! ,: ; H
|HH% I

I'
n ]

' 'f

I '..'.nil. H ,si„,, i'.-,:( ; i!„i„ii,l- V. J u'. .•(I : 'ini, . |,. :':(:'.

• '" \- ll'Ttoli. 7 linn. II.'; |,;) /,', (hil'.l. I!HI.-|, J (|i.
/'.„,» V /»--,//, I M,„., .V c nil

;

ii:,; //. ./.(ii..-. Mill. .'(!,.'US
;

li':'!, Mul'inl l:,n-t„»,rl t ,,. v >..•/,, II .//.<;/».. imu. I Cli .,''

>'"iw. i„i:. Ill cii. ,-,»•,:
; ;v,.. (/-) .m.h. i\ .-.i;,... \ ,• ,vi

^ /''".. :i.". ( h. i» I'liT. -. i:fii. sill, «, 11.

I S'l' >tat. 11 (U-n. l\. ,v I |,| St;it. 4 A ."> i;<',. V , ,-,'1

Uill. IV. , 47, S-. ;.> S; Will-. .s. l;tl). iv|,|a,ini; 4l> ,V IT Viet."
^ ^<«' -:'-» -'•'t"i ; Worth, ,„j. r. ,-,L', , \>:.. aiii.-Ii.lr.l liv .V.i \ r,4

' " .( („,. I_ld. V. .if.l..,lt, |!t|n. \l,-t.r. 7I.-..'I i:t); .l-.i', .,1 liiHl

1 'I.. .vsH, ,v..i. :m. ui u. V. ri.. i:.t„f, „/ a
IJ I Mat. till & til Vj.t. r. li.-., //„,.,//. Mil I.laiiil. lo.",
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308 OF CORPOREAL HEREDITAMENTS.

seized, as well as his body (/) and goods, in satisfaction of

any debt due to the CVown under process duly issued for

rVrtain the purpi se (//*). Ard debts due, or which might Imve
Crown debts i i i. ^u /, r i

were a char^'o "t^('<>'i»' fin*' to the I rown, from persons who were
(m the accountants to the Crown (n), and debts of record in)
debtors land.

,
. ., , ,

or by specialty (/)) in form prescribed by statute (7),

due from other persons to the Crown were fonnerlv

binding on their estates in fee simple when sold, ,!>

well as when devised by will, or suffered to descend to

the heir at law (r). Sin.pie contract debts (.s), however.

due to the Crown from one, who was no public

accountant to the Crown, did not give rise to any lien

on the debtor's lands until the debts were made of

record (o) for the purpose of enforcing them (11). But

(/) Sop A.(;. v. Kdmund", 22
L. T. X. S. (it)7 ; He Smith. 2

E.x. I). 47.

(m) :$ Blark. Comm. 42(»

;

Manninft's KxcliC((ucr Practice,

|)t. i., bk. i., 2nd ed. ; Chitty on
the Prerogative of tlic Crown, cti.

\ii. : .Stat. 28 & 2!) Vict. c. 104,

ss. 47. .>!.

(») Stats. i:j Kliz. c. 4; 2.)

(;eo. 111. c. ;«: Co. hitt. 191 a,

n. (I), vi. ',», 2U!» a, n. (1); Siig.

\'. & P. 544.

Debts of {(>) These are del)ts appearini;

record. to be due by matter of record
;

tliat is, by tlie evidence of any
mint of rrrord. |iro|)erly a court,

of which tlip ])roceedings are
enrolIe<i or recorded, and the
records of wliich are indisputable

evidence of its jiroceedinps ; see

Wms. Pers. Prop. 224, 17th ed.

.ludgnient debts and recopni-

sances (.see ante, pp. 271, 2S7,

292 and n. (/) ) are debts of

record: so are debts found to be
due to the Crown by the verdict

of an in<(uest of ofHce held for the

purpo.se. See (Jlanv. viii. H— II
;

Bract. 156 b, 288 b, 289 ; Britton,

liv. i. ch. 1, !?§7— 12, ch28, § 1 ;

Co. Litt. 117 b, 2(iO a; Black.

Comm. ii. 464, iii. 24 ; Manning's
Excheijuer Practice, i, 36 .«/.,

2nd ed. ; CIntty on tlie Preroga-

tive of the ("rown, 265-271,
29:J ; P. & .M. Hi.st. Eng. Uw.
ii. 666.

(/)) Antp, p. 30,3.

(7) Stat. 33 Hen. Vlll. c. :i!t,

ss. 36, 37, 52 (ss. ."lO -")(i, 75 in

Ruffhead) ; see Chittv, Preni;.>ii

tive, 265, 203.

(*) BvsUts. 2 & 3 Vict. c. II.

s. 10, and 12 & 13 Vict. c. S'.i.

any two of the comniissioiieis of

the Treasury were empowered to

certify that any lands of any
Crown debtor or accouiitam
shouhl be held by the purchaser
or mortgagee t)ioref)f di.scliarged

from all further claims of the

Crown in respect of any debt
or liability of the debtor or

accountant to whom the land-^

l>eIonged. And by stats. ](>& 17

Vict. c. 107, ss. 195—197 ; 23 A
24 Vict. c. 115, s. 1 ; and 39 A-

40 Vict. c. 36, ss. 167, 2SS. ;i

similar iK)wer was given to any
two of the commissioners or

principal olHcers, or the only

commissioner or principal oliiicr.

of any public department with

respect to any Crown bond or

other security concerning or

incident to any such department.

(?) Ante, pp. 84, 304.

('0 B. v. Smith. VVitrhtw. 34:
Ca.^/.i'-d v. A.a., Price, 111.
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by the Judgments Act, 1839 (x), no liabilities to the Rogi.stiation

Crown by record, specialty, or accountantship incurred jeijtl"^"

after the 3rd of June, 1839, should affect any lands as

to purchasers or mortgagees uni*-ss duly registered in

the index of Crown debtors and accountants U). And

hy the Crown Suits Act, 1805 (y). no such lii.bilities to <'f Cro-.vn

the Crown incurred after the 1st of Xov( niber, 1805, j.'^j".,,,'^,',',

should affect any land as to a bo»n fde ])urchaser for

valuable consideration or a mortgagee, whether he

should have or have not notice of the same, unless a

writ or process of execution had been issued and

registered (r) before the execution of the conveyance

or mortgage, and the payment of the })urchase or

luortgiiae money. But bv the Land Charges Act, i.iahilitifs to

,
"

.
'

I 1 f 1 th'' Crown
1900 {(i), these registers were closed as from the com- ,H,t n,,w a

inencement of the Act (b) : after which a judgment or ;''"'«< <"'

' '
•

.
lands until a

recognisance (c) obtained or entered into on Ijehalf writ or order

of the Crown, and any inquisition finding a debt due ||','.,^'"[^'"''"*-'

to the Crown {(I), and any obligation or specialty made registered,

to and any accejitance of office from or under the

Crown, whatever be the date of the same, shall not

()])erate as a cliarge on lands, unless or until a writ or

order for the purpose of enforcing the same is registered

under the Land Charges Act of 1888 (e). And the

provisions of this Act, making void the delivery of

17:! -470 ; Chittv, I'reroffative,

JM^l'OO ; Sug. "v. & I'. 54.5,

I4tli ed.

(.r) Stat. 2& .3 Vict. o. 11, s. 8.

Hy Stat. 22 & 23 Vict. c. .'{'),

s. 22, rorogistration every live

ycar.s was required. This register

was originally in the ottice of the
Ciuirt (if t'oininon I'leas, but was
Uiuisferrod in 1879 to the Central
"Ihie of the Supreme Court;
>i"ti. p. 21);j, n. (/().

(,v) Stat. 28 & 2!t Vict. e. 104,

ss. 4. 48, 4U, also providing that
no fither registration of the writ

or jirocess or of the debt or
lialiility should l)e necessary.

i:) Originally in the othce of

the Court of Coinmon I'leas, but

since 1879 in the Central Othce
of the Supreme (,'oiiit : imti

,

p. 2!i;i, n. (/t).

(a) Stat, tia A: 04 \ict. c. 2(1.

s. 2. repealing the above-nieii-

tioned provisions of the Acts of

1839 and 18(i,"jas from that date.

(Ii) 1st .July, "'.tOl. These
registers we-e tiansferrcil to the

Othce of l.«iiid Kegistry ; .see

mill , p. 294, nil. (/, r).

(( ) Aiiti, pp. 287, 292. and
n. (/).

((/) Ante, p. 308, n. ((/).

(() Stat. 51 & .")2 Vict. c. ."il,

s. 6; and, pp. 293, 294.

'i
I ••

iV-'-
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'

h

1 «

;

Ciinveyiincps
for defraud-
ing creditors.

lands in execution as against purchasers for value if

the writ or order be not duly registered (/). inv

extended to every writ or order affecting land issued

or made by any Court for the purpose of enforcing m

judgment ol)tained on behalf of the Crown and eveiv

delivery in execution, or other ])roceeding taken in

pursuance of any such writ or order.

By a statute of tii<> reign of Elizabeth, conveviiiiees

of landed estates, and also of goods, mcde for tlie ]ini-

pose of delaying, hindering or defrauding creditors, lur

void as again.st them ; unless made upon (ja '. wliidi

here means mbiahle, consideraticm
(i^).

and hotto JitI,-.

to any person not having, at the time of the convcvance.

any notice of such fraud (//). Such conveyances o|

land are therefore of no avail against the claim of a

creditor to take the land in execution, or against the

title of the debtor's tnistee in bankruptcy, or against

creditors who take proceedings to secure payment of

their debts out of the debtor's estate after his death (/).

Fniudulcnt Fraudulent conveyances of property are also void, ;is

against the trustee in bankru])tcy of the convevisii;

party, under the bankruptcy laws (A). And by ilie

Hankru])tcy Act, 1914 (as by the Act of 188;i) (/), anv

volumary settlement of pro])erty (w*) shall, if the settldr

becomes bankru])t within two years after the setth-nieiit.

Ite void against the trustee in the bankruptcy, and shnll.

-'<>, (k) See Wins. I'eis. l'n,|.. :.'i;s,

271. ITtli ed. ; notes t(i 7'./v"' <

<((<(, 1 Smith, li. ('.

(/) .Stat. 4 * ,) (Jeo. V. e. .V.l.

s. Al (1). repliieiiif.' 4(1 A 47 \ id.

e. .'C', s.47(l). Stilt. ;!l'\ XiVi.t,
e. 71, s. itl. iiMiideii >iiriilir

settlements liy Ifddi is.

(Ill) Including any cmivcyiiiH
iir transfer of i>r(i|)erty. imi

excepting settlements l,\\ tin-

settlors wife ,ir children "I

|iro|)erty accrued to him attci

tnarriittre ill rii^iit '.'f his wife.

con veva noes.

Voluntary
conveyanco.s

(/) Stat, (il! A- ti4 Vi.'t.

s. ;t.

((/) Aith. \i. S(».

(h) Stat. IIJKIiz. I'. ,"); Tir,/ii,\<

(•(isf. :i Kep. SI a, 1 Sniith's

l.<'ading Cases. 1; Sjifiiiir v.

SI'ilu: 4 (.). n. I). !:t: li. Johii-
xiiii, (iuUhii V. (lilliim. 20 Ch. I).

:)Si); llilllf/ir Jiiiiit StiH-k- Hniik-
iiiij C'l. V. (IlidliiU. ISitl, 1 Ch.
:il ; sei' A'. lltiUiliiil. 1!MI2, 2 Ch.
.(till.

(0 liichiird-iiiii V. Siiiiillininil.

.lac. :>r>-2: lif liidlii: 22 Ch. I).

74.

Hi
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if the settlor becomes bankrupt at any subsequent time

within ten years after the settlement, be void as against

the trustee in the banknq)tcy, unless the parties claiming

under the settlement can prove that the settlor was at the

time of making the settlement able to pay all his debts

without the aid of the property cimiprised in the settle-

ment, and that the interest of the settlor in such pro-

perty pissed to the trustee of such settlement, on the

execution thereof (/i). But the title of a bond fde Vmchasei

purchaser for value from a benehciary under an ^^jpr

settlement so liable to be avoided will not be displaced voluntary

bv the subsequent bankruptcy of the settlor, even

though the purchaser had notice that tlie fettlement

was voluntary (o), and even where the purchase was

made after the act of bankruptcy (p).

y*

L

hf ir*

M

debts.

With regard to the alienation of an estate tail for Alionatum of

debt, under the old law of judgments (7) lands held
|^i'"^.^\

'"

for an estate tail could n ,t be seized under a writ of

eleyit for a longer time than the life of the tenant in

tail, against whom judgment for debt or damages had

been recovered (r). But by the Judgments Act, 1838, Juajiinent

a judgment debt (.s) was made a charge binding on the

lands of the debtor, as against the issue of his body,

and also as against all other persons whom he might,

without the assent of any other person, cut off and

(lcl)ar from any remainder or reversion (t). As we

hive seen, under the Judgments Act, 18(54. no judgment

thereafter entered up was to affect any land, until the

tK r

(«) Kx parte Ihixtalilt, Re
Cuiilhtfr, 2 (,'h. D. 54 ; Er purl-

llillman, lie Piimfrei/, It) Cli. 1).

ti:J:! ; Kx parte Hti.t-xH, He Hnttir-

north, lilCh. I). 588 ; Sarujitiiietti

V. Sliirkei/.'i Hank, 1895. 1 CI

170: HtPope,\{)()S,2K.'R. 1(>!>:

Shrnger v. March, 1908, A. C.

4<i2.

/,,\ Pf !'r...i.s!f.'f2r;. 18911. 2 Q. B.

it- Kciiderdine's conlraet, 1S9",

1 Ch. 77().

(/)) He Hart, 1912, If K. 15. li.

('/) Ante, pii. 2S7— 2iM>.

()) Andfrson'-^ea-fe, 7 Kep. 21.

(,«) See ante, ]>. 291. n. (j).

(0 .Stat. 1 & 2 Vict. c. 110,

s. 13. See Leiris v. Dunnmilie,

20 Benv. 398 ; Suj:. V. * I'. 52ti ;

He Anth,>nii. 1893. 3 Cli. 498.

i '

377 ; He Itrall, ih. 381 ; He Carter 501, 50'.'.
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312 OF CORPOREAL HEREDITAMENTS.

land had been actually delivered in execution ; l,„t this
provision was repeah'd by the Land Cliarges Act, ]fiOO(»/)

And now, by the Land Charges Act, 1888, actual .i,.hvory
in execution is made void, as against purchasers for value,
unless the writ or other process of execution be duly
registered; and under the Land Charges Act, I'JOO,
a judgment does not operate as a charge on land unless
or until a writ or order for tlie purpose of enforcing ,t

IS duly registered under the Land Charges Act, lW,s,
but the judgment attaches as a charge on the debtoi's
land directly such writ or order is registered (x). Such
registration is tlierefore now necessary in order that a

judgment creditor may acquire an interest binding th.'

lands, of which his debtor is tenant in tail, as ag^.inst
those whose rights would l)e barred by a disenttilin.r

rrtoiru'T^n
""'"''"'"^ (•'/)• ^^'1 ''^tate tail may also be barred and
disposed of on the bankruptcy of a tenant in tail, for the
benefit of his creditors, to the same extent as he might
have barred or disposed of it for his own benefit (:). "if,

however, a tenant in tail (Ue before any judgment creditor
has acquired a cliarge on his lands, and without having
been adjudged bankrupt (a), the entailed lands will no
longer be subject to his debts generally; unless inde<..l

it should be held that the Land Transfer Act, 1897 {h).

has altered the law in this respect. But there is an excep-
tion in the case of certain Crown debts (c). For, by a
Statute of Henry VIIL {<!), estates tail were cha.gecl. in

the hands of the heir, with debts due from bis ancestor
to the Crown by judgment, recognisance, obligation
or other specialty (e). although the heir should not be

of tenant in

tail.

Certain

Cniwn debts
cliarjioil on
estates tail.

(") Ant,, pp. i'i)2— 2!(4.

(.') .l'il(. pp. J<)4

—

2'.>l}.

(,(/) .liil,. |,p. J!»ii. J9;{.

{:} Stats. ;! & 4 Will. IV.

l)art i.

2J!».

SCO aiile, pj). II,-,, sa:,

(') 1 Rolle Abr. 841 (F);

ss. .Ilv- <:i ; 4 A- .-) (leo. V. e. j'J,

Kep. 21

55 (5), replaeinj; 4ti A- 47 Viet.
.)() (

(s.

(./) .•).•{ Hen. VHI. e. .!!).

in KufTheail) ; Cliitt\

(n) See .stat. .'! i- 4 Will. IV.
"4, s. 65.

(?/) Stat. 60 & Ci Vicl. u. do.

the IVerogative of the C
•2m.

(i) Anif, pp. 2i)L'. 3(a

11;

If!
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CDinprisod thoroin. And all arreirs and debts due to

tlie Crown l)y nccount.ints to the Crown, whoso yearly

ceed three hundred jiounds, were,or total receipts ex(\,.c w...^ ...w>,^.vv. y,.,

hy a Statute of Filizaheth (/), ])Iaeed on the samea Statnt

f(oting i'j).

A life estate is liahle during; the tenant's life to be involuntary

taken to satisfv anv iiid'^inent debt of his. in the same ;' '''"","'" "'

• ^
, Mil' f'^tiltc.

manner as an estate in fee sini])le (/(). And it is

similarly liable to vest in the creditors' trustee on his

l)ankruptcy ((') But it is not in any way subject to

the tenant's debts after his death. Determinable life

estates are not subject to the tenant's debts after their

determination (k). Estates piir (ndrc vie are liable to Kstutc- yv/c

alienation for debt in the tenant's lifetime in the same"" '^'^ "*'

manner as other freehold estates (/) ; and after his

(leith. they continue lial)le to his debts durinj; the

remainder of the life of the voitni que vie (m).

Judgment creditors have the following rights against .ludKinciit

their debtors' equitable or trust estates:- (1) They
;:;|^','*i^"^^'^,i„^f

may by statute t ike lands and hereditaments held on <li-btnrs'

a simple trust («) for the debtor under the writ of (.states.

elegit. This remedy was first given by the Statute of

f'rauds (o). and was enlarged by the Judgments Act.

l(S;i8. By this Act, execution may be delivered, under

the writ of ehyit. of all such lands and hereditaments

as tlie person against whom execution is sued, or atii/

l>i'rsitn in trust for /ii)ii. shall have been seised or

(/) Stat. i;i Kliz. c. 4; and
Mf -'.") Ceo. III. f. 3")

: Ciiittv,

I'lVlnpltive, Jl'l, Mo.
(;/) It (liio.s nut a[i|icar that

this liability is ic?n(iVf(l liy stat.

li.'i A- (i4 \'iot. c. 20, s. 2;" mil,.

pji. liiiS, 3uit

(/') .Aitle, pp. -.'ST— -'97.

(') Ante, p. :iO(t.

(/.) See ante, pp. S3, I.'io.

i!) ,U:li, pp :is7— ;?!»7.

{ni) Ante, p. I3!t.

(») .-!«/(,
J).

I'Jl.

(()) Stat. i'J Car. II. c. 3, s. 10,

wluL'li cnabli'cl the slicritT to

ilfliver fveciition untci tlie judy-

iiient cr()dit(jr of all such lands

and hereditaments as any at/ii r

jierson or persons were seised or

[K)ss,esseil of in trntt for the

judgment debtor iit the lime of

execution xiitd ; see llnnl v.

rr.,'f-.-, ('..in. i'jn ;
,V-.-rr;'..- •-, !':::;h,

4 Bing. 33."), \1 .1. H. Moor<>. ,")77.
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K(|iiitiihle

exi'cutinii.

possessed of iit the time of entering up the judgment
or at any time afterwards {p). (2) Judgment creditors

may obtain wliat is called cqniUibh eserulion. This

originated in the relief which the Court of Chancery

used to give to a judgment creditor, who had sued out

a writ of elajit to tiike the debtor's land at law, but

was ])revented from executing it by tlie fact that the

legal cstiite was outstanding in some other, who was

not trustee for the debtor simply ((/). In such c:ist><

the creditor might have obtained the appointment liv

the Court of a receiver of the rents and profits of tiic

debtor's e(iuitable estate in the land (r). The juris-

diction of the present High Court of Justice (,v) to

appoint a receiver was enlirged by the Judicature

Acts (0- And now it a])pe.irs that a judgment creditor

may obtain equitiible execution by means of an oni.T

for the apj)ointnu'nt of a receiver of the ])rofits of hi^

debtor's interest in land, whenever there are cinuui-

stanccs to hinder the convenient ojjeration of his legal

remedy by clajit {it) ; and there is no necessity for him

to sue out an elegit in the first instance {.i).

Hdw far

jiiclLtnicntH

arc cliaryos

As judgments were enforceable in equity under the

old law. they were regarded as charges in e(piity ui)oii

iip.iii ciuit- e(iuitable estates in land, and therefore biiidin<' upon
ahlf <>stat('s. 11

1
.

ft
all who succeeded to the judgment debtor's estate,

ill

(/-) Stal. 1 & 2 Vkt. c. 110.

s. II.

(7) .\iat,- V. Ihih <-/ .1/(1/7-

lioiDiiijIi, :t Mv. & Cr. 407 : Mit-
fiird on I'lcallint;, l:!(i (US, .")th

('(I.) ; Ivcwiii (ill Trusts, (Uli «/,.

0th 0(1. ; 10;iON(/.. IJtlii-(l. ; ()«/-.

L'94, n. (//).

Svvaii>t.

Datii.'ll, Ch. I'r. irAi'i,

{r) 19 Vcs. o;i;!:

Court may appoint a roccivcr liv

vvav of (Miuitahlc cxccutioM ;
/.'.

V. >(//(, 1!)08, -2 K. H. IJl.

((() Aiti/l<i-ltuli(iii lifiiiL- V.

Ihiriis. 9 Ch. 1). :.>:.-,; ,s„,,7/i

V. Coin II. a (). B. 1). 7.-,; .s„// \.

(""/iir. 10 ('h. 1). r)t4 : H, I:,/,..

17 (). ]{. 1>. 74:1; 11, Sli,pl,nr,l,

4:! Ch. 1). 131 ; A, (•((.«(/(( \

.1/ns

;t ;
( 'mk

.( /inn I/, 1891, 2 (}. li.1;J7, 1."

1,")04, .(th <(!.

(.>) Aiilr, p. I7T. 1894. :t Ch. ;!:t8 ; A.^hKinln
(I) Stat. .'50 & 37 Vict. c. (iO, .Xadoii, 191 ">, 1 Cli. i'74

;

'giiH V. /, i/ric Thi III I

Kiih-i

rf.

H;
Milt,

H„t,i

"(If > 1893, 1 I}. IJ. )1

Morgan v. Ilarl, 1914, 2 l\. U.

183. riiilcr .s. 89, a Coiiiitv

Mo
183.

•'Jill, V. Ilarl, 1914. 2 K. P.

{.() E.r jiarli' h'l-a

ill". 13 Ch. 1). 2r,2.

Ill Uiil-



OK CREKTTORS RIUHTS.

except those who took it as purcliascrs for vahie with-

out notice of the judgtnent (//). Tlie Judgnieuts Act,

1H38, exi)ressly niach- ju(l<,'inents a charf^e on all hoit"-

(litanients to which the judgment del. tor should at the

lime of entering up judgment, or at any time after-

w.irds, he entitled for any estate or interest whatever

at law or in cq>titij (:). Hut, as we have seen, under

this Act i)urchasers were not to he aiTected 1-y ju(!g

nients, unless duly registered [a). Th.- Acts of l.s:5t>

and 18G0. hefore referred to (/>), further ])rotected pur-

chasers of e(piital)le as well as legal estates (r). And

under the Judgments Act. 18(14, no suhsecjuent judgment

w.is to atlect any land, until actual delivery thereof

in execution. This was held to take i)lace in the case

(,f eipiitihle execution ((/). when the judgment credit(.r

(.i)t lined an order for the a])pointment of a receiver;

and he hid no charge until then [*). As we have

seen, that provision of the Judgments Act. 18C.I. was

repelled in 1900; the Land Charges Act. 1888. made it

reipiisite to register the writ or order enforcing a judg-

ment in the office of Land Registry, or else the execution

of such process will he void as against purchasers for

value ; and under the Land Charges Act. 1900. a judg-

ment does not. without such registration, operate as a

chir"e on the dehtor"s interest in the land, hut it attaches

MS a charge thereon immediately ujxtn such registra-

tion (/). It his, moreover, heen decided that, if a judg-

ment creditor sue out and register a writ of c/'vy/V. he

ol)tains at once the charge given hy the Judgments Act,

18.".,* 'ry).()n the judgment dehtor"s ((jnitablc estate in any

1 ind. notwithstanding that he cannot juuceed t(» execute

ill) Su)i. V. \- 1'. r>lS ;
l,i\vin

nil 'li.ist>, tlali. (itli ed. ; 1 <.:!(«,

l:;tli (<!. ; niitc,
i>.

J!>1.

(:) .Stat. 1 «: '2 Viit. c. 110.

s. K!: mile, p. -J'.H).

(<t) Sect. 1!»; 'uiti. p. 2(11,

('-) Ante. i>p.
l.",tl - lilM.

(() Sujr. V. & I'. r>;w.

((/) Aiili.
l>.

2!».'>.

(i) Il,ill(iii V. llaijiniiid. I,. H.

it ell. 22!t : ,aii(l cavs liti'd in

mites (0 (») to |.. :fU, '("'..

(/) AiiU.
i>i..

L".I4. -.".iti. :{12.

(!/) Stat. 1 A- -1 Vi<'l. <•. 110,

xin
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f

tliowrit licciiuso tlu- le^'al estate is (iiitstiindin<; (//), and
that, to j)ri)riir(' actual delivery in execution, he must
ap])ly for an order for the appointment of a receiver {i).

'f"r!'.7'",?
E'l'iitahle estates are liable to involuntary aliena-

'tn,'.!."""
''""

^'"» "» f'"' l)iinkruptcy of the person entitled" thereto,
in the same manner as his estates at lav.- ({). IJut ,,„

-of tru.,t,....
^'"^' '"Til^'"M>»<'.v "f a trustee, the le;,Ml estat.> in anv
l)r()perty, of which he is trustee for any other person,
does not. as a rule, pass to the trustee for liis cr«-ditors,

tm'Z.'l'la''"^
'''""''"' ''''^'^'' '" ''•'"('>• ^^'J"''"''- fi«'>vever, a

lion on thr tru.stoe has a lien on the trust pro))erty for his own
'"'"•'fi^ •'^ to secure his ri^ht of indemnity a«ain>t
liahilities incumbent on him as such trustee and tin-

retention of the ])ro])erty is necessary to <.rive elT(Ht to
his lien, his lejral estate or interest in the proj)ertv,
and his rioht to hold the same until satisfaction of his

lien, will vest, in the event of liis hankruptcv. in tli.'

creditors' trustee {»i).

trust

propiTty

Trust estates in fee simple are also liahlt". like
Liability of

trust (tstatcs i i 1 . .

after ileatli. *'states at law, to alienation for the pavment of the

of'i'rauds'""
**,^^"*''''^ *'^'''*'^ "ft''"" his deatli. By the Statute of

Frauds it was j)rovided, that if any cestui que trust

shouhl die, leaving a trust in fee simple to descend
to his heir, such trust should be assets by descent,
and the heir should be chargeable with theObligation
of his ancestor for and by reason of such assets, as

fidly as he might have been if the estate in law had
descended to him in ))ossession in like manner as the
trust descended (//). And the subsequent statutes to

(/() Soe ant,, p. ;tl4.

(i) AxltbitrUm V. .\iKlon, li(l,">,

1 Cll. 274 ; aiit(, ji. 2<)4. ii (y).
(A) Aiiti, ii|.. 2U!)—:V<2.

(I) Stat. 4 \- :, (if,,. \. (.. ,^)!t,

ss. 18, ."{S, KiT, ropluciiin 4(1 A 47
\'iL't. c. j2, .ss. 20, 44, lti8.

("0 .Ifnlh.J. V. Mulhrr, liKH,
1 Q. IJ. 108 ; doctrnors of HI.

Tli(im(i-<'.-< lln.y)il,il V. H'lrlitml'uii.

litlo, 1 K. IJ. 271.

(«) .Stat. 2U Car. II. e. :!. ,-.. In.

Before this jirovision the Court
of Chancery had refused to cive
the bond ereditor anv relief;
Hinmt V. Jioj-, 1 Ch/Ca. 12;
i'int V. Cull, ,/,. 128. TiiesJ
decisions, in all jirobability. ^'ave

I..



OK CREDITORS RKillTH. 3i:

which wo havo Ix'fnrc n-fcrriMl. for prcvt'iitiii^' tho Snlioinifnt

debtor from (Icfciitiiij^ his ImukI cn'difor hy his will,'

ami for rcndi'riiif,' thf estates of all persons iialile on

their (leceise to the puvnii'iit of their jii>t delits of

i'very kind, a])ply as well to etpiitalile or trust est ites

jis to estates at law (o).

Trust estates are subject to debts due to the Crown (r.nui ddits.

in the sanif manner and to the same extent as estates

at Itiw (/>). And in the cise of (Mpiitible est ites tail

and for life, the liability for the owner's debts is similar

to that attiched to the like estates at law {./).

Fn connection with creditors' rij^'hts a;,?a'nst ])ur- rj-< /<.»</, k.i.

chasers of land, it may lie mentioned that actions at

law or in e(piity n-spectinji hinds will bind a pur-

chaser, as well as the tenant's heir or devisee ; that

is. he must abide by the result, although he may be

if^norant that any such ])roceedin<is are depend-

iiij; (r). Provision was accordin^'ly made by the

,liuh'nu-nts Act, 18:50. for the rejjistration of everv //.v Ucgistration
"

.
(II ((•1 jioiaens,

liciiflrns ; and no li" pctidoix binds a ])urchaser or

iiiort;^a};ee without e.\])ress notice thereof, unless and

until it is duly re;iistered ; and the re;;istration to

be l)inding must be repeated every five years (.s).

Tliis ref^istration is now made in the Ollice (tf liand

Registry (0-

rise to till' above enact mont.

See 1 Will. Hlack. !">!•; 1 Sanil.

Ises, 276 (289, .">tli ed.).

CO Stats. ;» Will, it .Mary,

<. 14, s. 2 ; 47 Ceo. III. c. 74 ;

II Ceo. I\. it I Will. IV. 0. 47;

3 A- 4 Will. IV. e. I<i4 ; 32 & 33

Vict. c. 4ti ; 4(i & 47 Vict. c. .')2,

s. 12,5 ; 60 & 61 Vicl. c. 65, part

1. ; nntf. pp. 302—307.

(/)) The Kina v. Smith, .Sug.

V. & P. Appx.' No. 15, p. 1098,

1 Ifli pfi, ; riiitty on the Preroea-

ti e of the Crown, 296.

(7) Siig. V. ^- P. 524, 538.

(r) Co. Lilt. 344 h : Anon., 1

Vcrn. 318; lll^n, v. Mill. l3Ves.

114, 120, !t H. H. 149 : 3 I'rest.

Abst. 354; Hilliiini/ v. Sahmi, 1

De(!.& .1. 566.

(v) Stat. 2 \- 3 Vict. c. 11, s. 7,

extended by 18 A: 19 Vict. c. 15,

.'-. 3, to the Palatine Courts (nnlr,

p. 297, n. ((") ) ; see Pr<re v. Piin ,

35 Ch. D. 297 ; stat. 51 & .52

Vict. c. 51, ss. 5, 6. As to vacat-

ing such registration, see stat.

30 & 31 Vict; c. 47, s. 2.

(0 See (tnir, pp. 293, n. (/"')

294, n. (r).
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OK CORPORKAI, IIKKKKITAMKMS.

In coiiscfiuciicc (if the nlinvi'-iiH'rif itirit'il |ii\\>. it

w.is the pnicti •(• to ciiiisf i\ .Hciirdi to In- riii.di', I ilih'

cviTv pmctiiisc ur iiinrt)iii;:<' of frcciiold.^, m th,

rf^^istriH of jii(l;;nn'nts. writs jiikI onlrts i tTi- u I. ml

and pciidiii;; iKtion.-. i.nd :d>o nf Ciown .nnl

writs of cxcciitioii, if thfif wen- re sun to >u|,|in„

tliat tlif o\\ Mt'i of the pidpt'iiv' Iwid lict-ii :i Crown drhtni

or iirc<)imt;!iit (ii). Since tlic commi'Mci'iiicnt of tin

Laiul ('har;;i's Act, H)(>0, it luis l.ccn iinnt'(t'>>i;i\ \,,

st'iirch for jiidi^'rncnts or Crown ch'lits or writ>(/);

hut tilt" otln-r sciirclics an' still made : i:nil if tin- >c.in h

disclose jiny re;iistered incunilirnnce i tTectin;,^ tiie hnicl.

it must he jjipt rid of hefore the sale or niort^M;^e (.m

safely i)e conijileted (/y).

(") .\iiif. |,ji. 2".lii, :•<»:(, ;t((9. nr (ri<.rtL'iit:<'<' i" l" '«' '"Mrlu-p, .
i

Sri- Suit. \ . \ I'. ."i:f7. o.'iH, .'i4;t
; ulitainod nf tli<' ri'siill uf ;iii\ -u. ,

1 Diirt. v. A I'. .:.>:). .-)L>4, .'i.-i7, spurdi. Sco Wriis. Ccin'siit
r>lij, ."il)4, tith <•(!.; Kl|)hinsti)ni> L'til v/.

; Kliiliiii-tdMc ,V I I irk.

* <'liirk, Sciinlii's, ,".0, 88, !i:t, Sciirchcs, llili IllH.

147 "/., and Ap|i\. cm Land (j) Sec </H^ . |.|i. Jit-t, J!Mi. :iii!i.

Cliarncs Act of l8.Hf. |i|i. 17. IH. :UM. :)15.

Ciidcr stats. 4.'> A 4ti \ii- . c :jit, (vjAs t(i the scarcfir- r.'W

s. 2, and .")! A .')L' \j(t. c. ,")l, .I. 17, tnic—.ary, si'r in"!, I'art \. ; I

iitlirial M-arclics in llirv firiMtcrs Wrn*. V. A I'. ")80 '/., "I'.'T. Jn I

may l)c directed, and a certilicatc ed.

(which in favicjr nf a |iurcha.ser

rj
,,



'ft .: «-M»i-t»-

( :n'j )

II

CllAl'TKi: xii.

Ft 1m- I'-'M in-'iitiuii.'.l (^0 that .1 t.'ii.int «if l.iiiiU

„mv !..• iin'v.'ii»>-'l I'v ]("i-nii;(| iiiiap.H ify t'lipin i-xtii i--

iii
' til.- ri;:lit of alifiiatmn. wlii.li i-^ now rf;;ar.lfil a>

;nh...vnt m own.T-lai. ('». L-t u> now .u.im.I.t what ;;;;i;-;'>.
'•

,..t-.,ii- liivf th.' !«';;al caiiKity t<. juinhax-, h<ilil niwl i„,i,|, an.i

.1:^1

'.-•'11-...- J— I . ,

:,,H.M- .,f an '-Mt'' 111 laii.l; th.- w-.r.l firrluisr •'•'in^' l^;;,',',"

h,.i.' iw.mI in it- 1.'i.m1 in-Miiinu (' )• ^vhich iiu-lu.if- the

,,,.|UiMti(.n of lau'l und'T •> «iil "r a vdluntary <on-

V. ','•,, nf.'. as w.-ll as on a -ah'. It -hould 1)0 not.'d that

, .[MiitV SI, to iiuoho.,' lali.U I.i.T.'ly ili.liiatr- that a

,,,uv.'vaii<-.' of lan<l to th- ]..T-oii capalil.' will ;,m\.-

hiih th.' l.'-ii! '-f'f" tli.Tvin. it do.- not inrlii.!.'

, ,j,,,itv t.. /""/ liii.l. in th.' (-..innion s.mi-.- of th.-

-A-,.nl. That i- a matfr .l.-jM-ndin;: on cai.acity t.i

,,.utra(t. It will th.'i.'f.T.- 1... u-.-fuI to in.iiiiiv as

w,.ll. what p'.T-on- may rontra.t with r.-aifl t.. land.

Persons ar.> .'ith.-r natural- in-Mi. w<,mon and [•.r-nn.

.

,, 1
iiatiir.ii iind

. hiMr.'U- or artiiieial. as c.irijoration^. All natural ^^^„;,,,_,,_

h-!-'.:i-. iiu-hidin-^ infant-, lunatics, inarri.'d womfn.

i.LVK t- and. at th.? pr.-.-Ht day (-/). ali.-ns. arc caTiaMo

..• purch.isinj; an-l holdiim L^nds. And. as a -f-n.-ral

r-.iH. any natural p.-r-ou may di-pos.- fr.-oly ..f th.'

\\A he h..ld-(^). an.l may contract witli r-j^ard t..

iiu'i. To this rul.^ th.T.- ar.- .-xc-ption- iu th.- case oi

' .' .\-te. p, T..
. '. .!'', pp. 2.. '.. 67 if.:.. s + .

<.d: Bv nat. 4 & .') «.e.j. \. <• Pi>-
.•>—..."**. 1'-. i->'

17. -. 17, n.-plicinz 3:i Vict. c. U.

In
< , t-
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Infants.

Mortpaco
by infant.

Infant's

settlement.

OF CORPOREAL HEREDITAMENTS.

infants, persons of uns(, iid mind, drunken persons,

married women, and convicts. Corporations ni;iv

purchase lands (/) ; but their capacity for holdinj; or

disposinji of them is restricted hy laws, which have r.n

a])plication to natural ])ersons.

Al! persons under the age of twenty-one years mv
infants in law (y). The purchase of land hy "an infant

is voidable at his option; that is. he may disiio,,.,.

thereto withiii a reasonable time after coming of iiui'.

and so may his heir, if he die while the purchase is

.still voidable
; but it remains good until set aside (A).

And the conveyance of l;ind by jin infant is, as a

rule, similarly voidable (/). But, by the effect of tlie

Infants' Relief Act, 1871 (/•), the conveyance bv
infant of lands or goods. I)y way of mortgage (/) to

secure tl • repaynuMit of money lent to him. is abso-

lutely void (m). As we have seen, under the cu-toni

of gavelkind, an infant may make a valid convevair
l)y feoffment (h). And by the Infant Settlements Act.

1855 (o), every infant not under twenty if a male, and
not u'nder seventeen if a female, is emi)owered to makf,
in contemplation of marriage, a valid and bindin-

.settlement of any pro])erty, whether real or personal,

with the sanction of the Chancery Division of the Hi'^li

Court. There are also other cases in which infants aiv

specially empowered by statute to convey land, though

{/) Co. Litt. 2 I).

(f/) Litt. s. :2,J9; Co. Litt. -2 h,

78 b, 171 b.

(h) Co. ],itt. -2 h; nirknihaid.
<{<•., Hriilii-iii/ ( 'n. V. I'ilrlr i; ,j Ex.
123—128; 'riinr.-li,,, v. Si.ltiiiq-

liam, ii-r.. Hdn. S(n-if.. 19112, 1 Ch.
9, l;i ; af!(l..i 19t);i, A. C. C ; 2
Wnis. V. i- r. e7(), 2nd ed.

(0 2 IMaok. Comm. 291 ; Bac.
Abr. Infancy and Age (I. :i)

;

(k) Stat. 37 & -M Vict. c. 112.

s. 1, inaiiini; vcjid all com rait

-

entered into by infants for the
repayment of money lent.

(/) .Ve/)r,.v/, Part! 1\'. Ch. ii,

(ill) Thin.<t(in v. .\i)ttiiiql,iiii>

<{(., /%. S.M-y.. 19t):i. A. C.'ti.

(II) Anic, pp. ()0. 226.

(") Stat. 18 & 19 Vict. c. 4;i.

extended to the Court of ( hiui-

eery in Ireland by stat. 23 A- 2t
Zonch V. Parsons, 3 Burr. 1794 ; Vict. c. 83; He Dalto
A Her Alh
.307, 338. .34(1 ; 2 \Vi

871, 2nd cd.

2 Dm. k War. .M. i-. G. 201 ;

«, 6 De C

V. A P. P. 876, 2nd ed.

Wi \.

Hf If



OF PKRSOXAL CAPACITY. 321

for the IxnieRt of f)thcrs rather than of thein^dvos (p).

An infant's capicity to contract with regard to land is

determined by the general rule of coniinon law that

infants' contracts are voidable at their option {'/).

During an infant's minority his guardian in lufnnts'

soc;ige (r) or by statute is entitled to the custody of *" ' '

'

his estate, to be used for his benefit (.s). Guardians

l)y stiitute are so called because their authority was

estiililished by the Statute of Charles II. abolishing

military tenures {t). For when this Act took away

the right of wardship of infant tenants from the

lords (ii), it gave to the father the right of appointing

niiirdians, by deed or will, to any child of his, who

should be under age and unmarried at his death (x).

The "uardian so appointed has the custody and tuition

of tiie chihl, while remaining under the age of twenty-

one years, or for any shorter time appointed ; he also

h;is a right to receive the rents of the child's lands for

the use of the child, to whom, like a guardian in socage,

ho is accountable when the child comes of age (y). And

(/)) Sec 2 Wms. V. & P. S77,

livl ed.

(7) See 2 Wins. V. & P. 879,

xq.
; 2n(i ed.

(i) Aittr, p. 52.

(-) Bac. Abr. Guardian {A).

As to the duties and powers of

sjuardians, see Simpson on In-

fants.

(0 Ante, p. 55.

(!/) Ante, pp. 48, 55.

(,)) Stat. 12 Car. II. c. 24, s. 8 ;

sec Morgan v. llatchcll, 19 Boav.

80. This power was given

wliotlier the father were under or

over the ago of twcnty-ono. But
it seems that, as a rule, the

fatl'.or, if under age, cannot now
a] point a guardian by f';ill ; for

b,i the Wills Act no will made by
ai y person under tho age of

twenty-one years shall be valid ;

flat. 7 Will. IV. & 1 Vict. c. 26,

s. 7 (niitr, p. 200) ; 1 .Tarm. Wills.

4T,iiiiicd, FiiiiMeii\ ii gimidiiiu

w R.P.

could not be ai)i)ointe(l by a

soldier's or sail<ir's informal will ;

Ih ToUcmarhr, 1917, 1'. 246.

But under stat. 7 & 8 (Jeo. V.

c. 58, s. 4 (passed (ith Feb., 1918),

a guardian may be appointed by
such a will of any person entitled

under that Act to make it, and
though the testator be an infant ;

see ss. I, 5 (2) ; aiiic,\>. 2(33 and
n. (p).

(//) Slat. 12 far. U c. 24, ss. 8,

9 ; Mathdc v. I,ri>i\ 14 Beav.
341 ; Kc llebjar, 1902, 1 Ch. 391.

If an infant be entitled to the

])osscs8ion of land under an in-

strument coming into operation

after the vear 1881. the Convey-
ancing Act, 1881 (Stat. 44 & 45
\"ict. c. 41, s. 42, amended bv
1 i: 2 Geo. V. c. 37, s. 14), gives

powers of entry upon and man-
agement of the infant's land

during minority to the trustees

ai'pC'iiitCu it-r iiiis purp.'isr ;n
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now. l)y the (Jininliansliip of Infiirits Act, 1880 (:). ,„i

the (Icatli of tlio father of an infant, the mother shall l.<.

the fj;iiar(liaii. either alone or jointly with any j^uanlian

ai)])(.intef] by the father or the Court. The mother of

an infant is, liy the same .Act, emjjowered {a) hv ,|,.,'(| or

will to a])])()int ^niardians to act after her own and the
father's death

; and where j,niardians are a])i)ointe(l hy
both parents they shall act j<.intly. Every fr,i.,nli,,',i

under this Act has the seme powers over the estate ,\ud

])erson of an infant as any jjiiardian a])])ointed undi'i

Statute 12 Car. [I. c. 21 (h). Where not ousted hy tlip

effect of these enactments, the old law of wardship in

soca<:;e still remains (c). Under the general jurisdiction

of the Court of Chancery (r/), now exercisable in the

Chancery Division of the High Ccmrt (e). guardians
both of the person and of the estate of an infant niav
be appointed by th(^ Court, and the action of testi-

mentary and other guardians controlled (/). By the

Settled Land Act, 1882 (g). the powers of leasing and
sale and the other powers given to a tenant for IHV by
that Act may be exercised on behalf of an infant, in

respect of any land to which he is in his own ri;;lit

entitled in possession, by the trustees of the settle-

ment, if any, or such other i)e?.;on as the Court may
ordei

such instrument, or hy tho Court
on the ap|)lieation of "the infant's
guardian or next frienil.

(:) Stat. 49 &• .50 Vict. o. 27,
s. 1 : Up A'., 1899, 1 C'h. o2().

(n) Sect. .•?
; see He C. (nn,

infant), 1892, 1 Ch. 292. A
u'uanlian could not previously
be appointed by any one but
the father ; Er partr Edirnrd'-, .3

Atk. ")19; Bac. Abr. Cuardian
(A. 3). See also Hargrave's
notes to Co. Litt. 88 b.

('-) Sect. 4 ; Rp Scan Ian, 40
Ch. n. 200.

(r) 2HIack. Coniiri. S7: Tham-
bers on Infancy, .02 0,3, 509

—

.)14
; Simjison on Infants, 2"s,

2nd ed.

id) See Co. Litt. 88 b. n. (l."i)
;

2 Fonbl. E(|. 22(), note ; 1 .Spin' e

K(|..Jur.,Ch. XIV.
if) Stat. 36 & 37 \'ict. c. fiii,

ss. I(), 34 : antr, p. 177.

(/) See notes to J-.f/re v. (.'o'lu.

^.v.s' nf S/iiiflri/,iiri/, 1 White A'

Tudor L. C. K(|. ,")17 w^., stli ed.
:

2 Seton on .ludrrments. 9.'iii -7..

7tli ed. ; / . V. /. 1902. 1 Cii, iNh.

('!) Stat. 4.5 A- 4t) Vict. c. :is,

PS. .59, 60 ; see also stat. 44 A" 4.5

Viet. c. 41, s. 41 : 2 «"m-. \'. ,<,

r*
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A- tf) thf cHpiicitv of ])('rs(iiis of unsound mind I'cr-on- of

and drunk-f'n pf'r-on<. th<- ])rc~''nt law is this: Tlif "||^^'^'|'""_j^j

(( infract of a mm who i- >(> insuif or drunk as to he 'Inink'-n

iiif ijiahli' of undt-r-t indinL' it- ••fTi'ct is Noidaldf at hi> '

fqifioii. if thf oth'T party kin'W rif hi^ condition. I'ut

if the other contracted with him in ;.'ood fjiith. and

without knowlcdirc of or r<M>onaljh' cau-c to ~;i~pcct

his -tatc of mind, and the contract he pjrtlv executed.

h>- cannot avoid it (//j. Th'' vohuit,ir\- coii\-.'\-aii((. of

I md \>y a person of un.-ound mind appe:irs to he ahso-

I'i'ely void ('). But a con\-e\-,ince mafh' \)V a per-on

'•! unbound mitid for a valuatde con.-ider .tion appear-

*•. he void.ifjh- only on hi- p.irt. if tfie other jiartv knew

'if hi- mental coiuiitinn : and to he \-alid. if t!ie ti..ii--

iiition were carriefl out hv the other [urtv in ^ood f.iith

d!id wirhiiut kriowjedL'e of the in-mity (/). The hiw

,ijiii.-ir- to he the <4jnr- of a rjruiiken ])er-on".- f',n\-e\--

.di.ie of lind for value: hut it i- 'pie-tion.ihle whether

.1 \'olunt)ry convev.irire niade ti\- a drunken man i-

V":d ; for it ^eem- that lie mi-ht confirni it ulien

-I. her (/), With re'j.ird to idior~ ,ind luiiatic-. the

t-;li— r power- of rlirectinu the munii^emenf and arj-

!i,iiii-tration of their propertv ^ire Ky the- Lunacv Act.

h'.'O (//). idven to the Ju'ii;-- in r.un;;cv : imd the ti,,,.- i ,,i.;rnitt<-.-.

;/.'/»-(.V fif tlieir e>t.;tes. who are the per-ons to whom

' M..!:.,i V. rr,,„r,.„r. 2 Kx
t«:. i Ex. IT; h. '!"!'• \

M/).n,,lJ.U Kx. :i<i'.t: Maftk,
V. /;;/'. r, (,. R. <, Kx. l:!.

,V I,. 4m1. 4'.t.>- tfli : /.//...^ V,

/"•.. 7 !>• (,., M \- I., t:.-,. 4^7.
4^-'

: ^'ij. f'.,'J.. t,ii.-,
;

_' Urn-. \ .

i (*. ^^7 './.. I'd'i '-1.

I-''-. 1 >). H. .".Wl
; 2 U";i.-. V. ,V V.\. 17. K! ;

.l/;'//. ..... Ilirt.r,

V —7 i..-ln.\,;\. ].. H. « Kv. l:i.'; _• U"!,,-. \. .\

V '. 47.'; Suj. t'.ii. ni'4
;

>• .-''.iL. .",:! \'\r'. r-. .->, --.

- Wn,-. V ,v i' ,:. Jr.ri o,i. lli^. \\t\ w.y.
:

.,.,. J \\V„-. V . V
iJi- >i.-:i P- 1 ->4.") i f«-otT:r..T.''. wirh 1'. •^'.f --*!'.'>. Jn'l f-1. Ti.'--f

''"•r". "t -••i-:n maiie by i hinAti" niaff»-r« •*ct" \,T'-;\-!-^-\y rf^'u-

" 1- r.-.r vniri. but
"

V. .ulablp ;
l.itfd ^.v -f,it. In A- 17 \'i'-r. p. 7ii.

Bi. Abr, Idiot.-' and Lanatic^ -, lo-? /.. arr.*-nd'-d bv -Ut. 1 -5 *
F -t>» > <. rj \-.,, „ 1,,^ 1 r, \-;. , ... i "> .,„.! -t- j. .i»: \-.-., -,

4;

/'-.-. V, li.n'„.;t.,„.-i yU
mi ^rff'.^'• 'h:)f b'

[V. V I UM'. I\', •
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;ii

i

tlie care of their ostatos is coinii. tod, (ir such (ithor

])('rs()iis as tlio jiul^fc shah a])))i(iv('. arc einpowoii d in

oxcciit',' and do all siicli assiiraiui"< and thinj^s as wuw
he directed in order 1o give effect to sncli powers (//).

Tf a lunatic make a voiilahle contract or conveNiUMc.

it may he set aside Iiy his committee, c- hv jiimself. if

he slioiild recover jiis senses, or if not, )v liis re|iif-

sentativcs after his death (o).

Ma nice I

woiiuii.
Married women are now ca]):il)le of d' posiiii; nf

any real or ])ersonal pro])erty, which is their sejKinite

))roperty. in the same manner as sin<,de women : eX(i'|it

tliat they may he subject in equity to a restraint on

alienation durinj; marriage (p). But wives m.iiiied

before tlie year 1883 cannot so dispose of anv -{jropettv.

to which tlieir title accrued l)efore that year (7) : mh li

property can only he disjtosed of hy them in accordaiK e

with the earlier law. wliich will be ex])lained in the next

chapter. Married women may now biiid tliemselvcs l.v

contract in respect and to the extent of their scjiMnitc

property, to wliich they are entitled without restraint on

anticipation : but not otherwise (/). At common l.iw

their contracts were, as a rule, void as against them (<).

Coiiviits By the Act of 1870 abolishing attainder (/). con-

victs, or persons against whom judgment of d.'atli (,r

penal servitude lias since the Act been pronounced or

Lunatic's

estdto tail

(h) Stilt. 53 Vict. c. 5, .s. 124;
lie

"

. lS9(i, 1 Ch. 408. Tho
1

I of a lunatic may be m)

(li.-, of hv a ilisentailirij;

assurance; Jir'K. I). S., 1914, I

Ch. t)18; sc(> firH^, lip. 1(>4— lie.

(0) .SeoliHhick. ConiMi.L'ltl ; 2

Wms. \". A: 1'. tt«8. L'nd ed.

(;)) Stat. Ar> tx 46 Vict. c. 75,

ss. 1 (suh-s. 1), I'J ; Be Price, 1'8

Ch. D. 709 ; He Drummonel d;

Davie' < Contract. 1891, 1 Ch. 524 ;

POP ntite, p. ^t). and next chapter
;

2 Wms. V. & 1". 914 >'7., 2nJ ed.

(7) Sec sect. 5 ;
!' id \

31 Ch. D. 402; Kc ( '!>">.

I). 12; Re liiicoii , 1907.

47.;..

(/) Stat. 45 A- 4ti \'Kt,

s. 1, suh-s. 2. amended hy .

Vict, c, G:f, s. 1 ; Scott \. .

2ijy. li. D. 12(1; I'eltv, v.

son, 1891, 2 Q. B. 422;
Wms. \. & I'. 925*/., 2iui

{.') See 2 Wms. \-. .v 1'

2nd ed.

(/) Stat. .'?,•? A- :i4 \'irt.

ss. ti, 8 ; niiti
, [). 5ti.

4:i
(

1 r:
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recorded for treason or felony, fire inciipahlo, while

subject to the operation of the Act, of alienating' or

charging any property, or of ii aking any cnntract.

And an administrator of any ciiiivi( t"s ])nij)erty may

he appointed, in whom all liis real and ])i'rsonai

property shall vest, to re-ve-t in the cnnvict or his

representatives, on his death, hankiujttcy. comjilctidn

<if his term of puni-hment. or ji.inlon ("). H\it thfse

(lisahilities on the part of a e(in\i(t arc suspi'iided while

he is lawfully at large under any licence (j). Heforo

the abolition of attainder for trfusnn nr fi'hmy, persons Atti

attainted for these crimes cuuld n<it. liv any convey- '"

ance which they might make, dclcat tin- right ti) their

•'States, which their attainder gave T<> tlic Crown, or to

the lord, of whom th'-ir e-tates were hohh-n (yj. Though

'lUtlawry is no longer any cau-i' of esehfat (:). an nut- (Jiiil

law still forfeits the jiroiits </f lii> real c-tate wiiijc he

live-^ id).

Bv the common law, al'nus, or foreigners under Ali' i

Ti'' allegiance to the (.'n vii ih). might ii'irilin«:, but

s-jn

iit.-.i

in-.

('() .Sfct<. 7, 9, 10, Is. Pr
[crty vc-tfd in a cnirict on any

•ft. 2»; ; <,,„,. |)i.'. Caparitv

trii-ts or bv wav of m' iv\i:^.L<- ii 'I. 'h-'ihth v. i'nl' l''i,il. .'i i!. ,v

A'i. :>;.-.,

i:) Ai't'. |,p. 4'.i. -'.o. ,ji;.

('.) l',A<-. Ahr. Diitl.i'Arv 1 1'.; ;

J-) Stat. 33 & 34 Vict. r. i':!, s!,..it aial Mell.r- (n.un i ith. r

:;ii. I'ra-'ici-, '.i^'t : -ii- Win-. I'l-r-.

I'l .j.. loj, 17.-,, I7tl,i-.i. ;
.' Win-.

V. A: I'. >-:»7, .•,,,! r., I.

i-\ri-pti-d ; >tat. at) & .">7 \'if t.

' .
.:{. <. 4S : .-ee 2 Win-. V. a- 1'.

^itiJ. :.'nd ed.

ni, (o. Litt. 4i b; _' B!aik.

C'liiiiji. •!{¥> Perkins, tit. i irant,

ih] Litt. s. lO.S : s«- 2 Win-. V. i- 1'. >'.i> At

l.'iw. no p<T-on is con.-id»'ri-d an alien who i- bi ni uitl.ui tii'' d'.nani'in-^

I f the Crowii e%'en though ,-uch [x-r-^n may be tlii- claM <.! an alien,

ur!le>> .-urh alien .should Ix" the subject (-f a h'l-tiji- [jrila e
; 1 l;l.o k.

Oinm. 373; liixr. Abr. Ahen- (A. . And a [,er-i,n boni m .--e.aiand

after the accession of .lame- 1. t'. th'- Cp '.in "f Kr^.i and -.i.i- laid t.,

l>e a natural-bom subieet. and eon-i-ouently entitl.-.l '.,. l,r .Id land- in

Kr;^-Iand. a'tljouch the tw., kin.-d^ii,- h,id not t!.. n l,c-rn i.ni'od ;

( nj,',„ , ,-a-f. 7 P.op. 1 ; see Rr .-/,;,,.- v Kl-'l,,.„ I'.t. :„.,.. 17 *). V. I).

'A. Again, the childn.-n of the K;ni.''s Ainl>;i--adi.t- are naturi! born

-iibieets by the common law; 7 J-tep, Is a. I'.y -everal .A't- of

i'lrliainent. the pririleces r,f natural-bom -ubjfrt, wi re a'co.rded to

tile lawful children, thoueii ijorii abroaii, oi a nainrai i>oiii eilii' i . .uei

t,I-r, te the grandchildren on the fatla-r- -ide .,f a na'uii! Iiorn

.
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wcri" incap.ililt' of iiiiicritinji or liolding iiiiv cstiitcs in

lands. And tlio convcyiincc of lands to an alien wiis in

111

subject ; stats. J,") Kdw. 111. st. I : 7 Anno, c. 5 ; 4 (loo. If. r. l'I : I:!

(1<'(.. HI. V. J I : /*(/, (I. Diniiiin v. ./'«k v, 4 T. U. :HX> Slu'l,l,'„ v
I'lllrirk. I .MiiCMlii'iMs H. L. ('. >:),->

: t'ltrl, V. \V,h,r, (i Hare, .)| /;,

n'illdii'jhh!). :i() Ch. I). .•JJ4; SCO />, (,V<r v. Slou,. 2J Ch. |). ''i.!
Anil l)> the Aliens Act of 1H44, the ehildioii of a iialiirallxini nielli, i!

thoiigli Ixiiri aliroad, were rendereil ra|)alile of takinir aiiv nil .,i'

IMTsoiial estate
; and it was provided that any woman, wlio shoiil.l 1„.

niarn<'d to a naturaihoin snhject or [lersori nalnralised. sli,,,,!,! I„.

taken to 1m' herself ?ialiiralised. and have all the rights niid pri\ ilr >,•>

of a natiirai-liorn sulijeet ; stat. 7 & K \iet. e. (id. ss. ;{, |(i. .\'in

Deni/.en. foreigner rni^dit he made a denizi'ii by royal letters jialent. anil
capjiblo as such of lioldinK but not of inheriting; lands, or nu"ht h-
naturalised by Aet of Parliament, or after the Aliens Act nf |S41 l,v
a eertilieate of natnnilisation t;rnnted by a Secretary of Stale- C,',

l-itt. 2 b, 12!»a : 1 Klack. Comni. :!7;i. the law rclatiiij; to aliens ua^
Kenerallyamench'd by the Naturalization .Act. 187(»(stat. ;« Viet. e. 1 |i

by which the Aliens Act of 1844 was repealed. The Act of ISTo and'
all the above cited statutes of Kdw. III., Anne, (leo. II. and (I.e. III.
were repelled and the law was further amended and cons(j|i(latrd hv
the British Xationalitv and Status of Aliens A<t, 1!(U, since amcii.lrd
by an Act of I'.HS (stats. 4 & r, (ico. V. c. 7 ; H & >J Ceo. V. ,. lis,.

In those Acts. " alien " means a person who is not a J5ritish suhji. t.

and" British subject " means a ]icrs(,n who is a natural born Unii-li
subject, or to whom a cortilicate cjf naturali.sation has been i.'iantrd,
or who has Irt-como a subject of His .Majesty by reason of anv aiinr\,i!
tion of territory. And the followinsx persons'aro to bo dceincd i,. !«
natural-born British subjects :-(n) Anv person born within Hi-
Majesty's dominions ami alloKianco

; (//)any person bcun out of 111-

.Majesty's dominions, whose father was a British subject at the tinir
of that person's hi.th and cither was born within Mis .MajcM\ s

allef:iance, or was a person to whom a certiticato (jf naturalisation h.id
been (.'ranted, or had become a British subject by re,-isou of au\
annexation of territory, or was at the time of that 'person's hirili lii

the service of the (V,nvn ; and (c) any |M'rson Ixjrn on board a lipiti-li

ship, whether in forciL'ti tcrrit(jrial waters or not. Ami the child nl a
British subject, whether that child was born before or after ih.-

l)assin>.' (if the Act of 11114. is to bo ih-emod to have been born witlnii
His Majesty's allci;iaruc if born in a jilace where bv treaty. ca|iitMl,i-

tion, crant. usat'c. suireranco. or other lawful means. His M.ijctv
exercises jurisdiction over British sidjjccts. But a pi-rson horn ^n
bo d a forei..'!! ship is not to be <leenM>d to be a British sid.j. ct i<\

reason nly that the ship was in 15ritish territorial waters at the lime
of Ins birth. And nothiuL! in this enactment, except as otiicirti-e
oxjirossly provided, is to atTe<'l the .status of anv ]iorsnn born h. i,,i,-

the eoiiimenccnieiit of the Act of IU14 (1st lanl. I'.tlo). Sec .\v\ t

1!I14. ss. 1, L'7 (1). Lis. asaincndod bv Act of IDIS. ss. _>
( I . ll). TIh-.'

enactments a;>|)ear to deprive the V'landchildren born abroad alt, i

the year 1<.>14 of a natiircl-horn British subject of the ,,<<//,/,. (,f lii.i.-li

subject conferred on them by the statutes repcjilcd.
*<''"'"•- of The wife of a British subject is to bo deemed to In- a British Mihjr* i,

wives ics to and the wife of an alien is to bo deemed an alien : but where a nun
nationality. ceases durin-; the continuance of his marriage to be a British suhjr. i.

Kis Wile ni;iy HiaKc ,^i dci laiatioii tiiai siie desires to retain iinn-ri
nationality, and thorouiion she is to be doomed to remain a Unn-li

Who is nc

British

subject

Who is a
natural -b.

British

subject
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general (c) n cause of forfeiture to tlie Crown, wliicli

niiKht seize the lands l>y virtui- of its ])reroj^ative {d).

siiljjfct ; atul whi-rc fiii iilii-n Im a -iihjcct uf a state at war with His

Majc-tv, liJM wife may, if 'lie wa-- at hirtli i/f Uriti-ili natimiality. triaki-

a 'li-claration that >\:i- ilc-iic^ to r(>urii(' Biiti-h natimialit y> ami

thiTfiiium thf SciTctarv (•! State may, if he is .-atislied that it is

desirable that she sh'niM Ije iiermittecl to (h> so, u'taiit lier a lerl plicate

i,f naturalisation (Act of l'»14.s. lit. ainemled hy Act of litl.S.s. 2(.".| ).

The <(a'"< of a wife in r< -pert of tier nationality is not altered merely

hv reason of the death of her !iii-h.irid or the di-sohition of hc-r triar-

riAze (see Act of KtU. s. 11), Briti-h nit lonality may he lo-t hy a I-o--- of

Kriti.-h subject Ix-cominL' riatiirali-ed in a foreign state, or hy a liriti-h

leclaration of aliena;;e made when of full au'e and not under disuhility nat ionalily.

hv any jierson, who hy rea-on of hw havue.' heen horn within His

Maje-ty s dominions and alleiriiUKc or on hoard a Uritisli ship is a

natural-bom British subject, but at hi- biilh or diiriiiL' his minority

U'canie under tiie law of any foreiL'ti -t.ite a -iibject of that state and

.- -till such a -ubject, or by any |X'r-on who, tlioiiL'h born out of Mis

M.ije-ty's dominions, i^ a natural-bom ISriti-h -ubject (.Act of I'.ll t,

--. I.'!,"l4}. Where a Briti-h -ubject eea-e- to be ^iich, whether by Sluhi^ of

licrlaration of alienatre or otberwi-e. every child of that |«T-on, Uunw ,.||i|i||,.|| ,,f

.1 minor, thereupon cea-es to be a I'.riti-h subji-ct. iinle-s ~.nii\ child. |„.,„,ii-. h.-m
'II that jH-rson cea-ini to be a Briti-h -ubject. doe- not be(oin<' by u,jt|,|,

tl.c law of anv other (iiiiiitry iiaturali-id in that (niintiy: but whc-re
i,.,) ,,,rialit \

.

a widow who' i- a Briti-h -ubject marric- an alien, any child of hers

hv her former liu-band dnes not by rca-on oidy of lier mairiaL'e cca-c

t.i he a Briti-h subject, whc-ther lie i, re-idiiiL' out-ide 111- .Ma|e-ty -

diiniiiions or not. And any child who ha- -o ri-a-ed to be .a Briti-h

subject may, within 'iie year after attainiriL' hi- majority, m.ike a

ilf-rlarationthat he wishe-"to re-ume In- J!iiti-h nationality, and will

tl.ereuixjn aaain U-come a Knti-li -ubject lAct of I'.Hto. s. IJ).

Naturalisation is etTecte.l under the .\ct of I'.iU la- undci Mie Ait- Nairn ,h-.i-

I'i l'?44and 1>>TM) by the :;rant l,y tia- secretary of State ot a 'eniii, ,ite ti.,n.

c.f niturali.-iition, which confer- on ' ',e [x-r-on iiaturali-ed all fhr- riitht -

and privileges of a Briti-h ^ubject -ee Act of I!jU. --. 2. :i ;
Act of

KdS. s. 2 (2): R. v. .s/,.v<r. I'.tlb, J K. B. S-'iS. Cnder the Ad ..f

lllU 's. s. amende.! by -. _' i4i of the Act of KtlHi. tin- i .oi ernmci.t,

of anv Briti-li po--e--ii'iri i- emicwererl to u'rant certihcatc- ,,f naniial.

i-ati'jr.. which are to have the -ame ctTcct a- like certilicafe- ^'ranted

111 the United Kini'dom by the -^c. letary of st,,t,- im-l.-r tl.at A't.

Nituralisation in Au-tralia' under tie- .\u-traliaM .VaturahzaMon A'f

i l'.«i:i did no't cnfer en the pcr-^.n -o nat;irali-ed the -t.iti.- r.i ,i

I'.Ti-h -ubjccf in the rintcl Km-dom ;
/.' v. f,'i,.. '. i!tls, I K. 1;,

'dT: Mnrk'i'ild v. A.-'i.. 1''2", W . X. :',>>. A child bom abroad befr.re

tic ommencement of the Act of I'lU f.f a naturali-ea Briti-h -ubj'-. t

;;d liiit thereby Ix-ctne a liriti-!, -ubject; /.'. v. .\l','i">/ Strt i !',):,.

>'.;?;-;, , S.,j„ ri'i'ti ml, :!<. I'.ll.". :i K. li. Tib; -' al-o /''';'' v. A'"/,

I'.di;. :j K. B. -ITO.

CI The Common law aii-wed for any term not •\r<-<-:\i::.:

an exception in the ca-e .,f a fenty-cne years tor tiie pm
hou-e occupied uiider a h-.i-e f,,r [.o-e- of re-iricnce or Iju-iric-.

vc-ars hv a friendlv ahen nuT- I'Ji Hut not at on.mon law,

<hant;"Co. Litt. 2b. .-\nd bv until after otiice found ;
th.it i-,

-t.it. 7 ,V t \'ict. r. t-U'). s. ."). a after an injue-t of otyice, or

r--ident alien, the .subject of a othcial uepii-ition heifi ro a-cer-

frien-llv state, misht hold lands tain the fa' »-, r,f t.he ca-,e, liad

I
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CoriKiratioiis,

And if lands wore purcliiiHcd l.y a niitiuiil-hdin sul.j.rt

in trust for iin iilicn, the Crown niif,'lit chiim the liencfit

of the purehas(> (r). Rut n..w by the Jkitish Nation^ijity

.md Status of Aliens Act, 1914 (replacing the provi.si„iis

of the Xaturalization Act, 1«70) (/), real and pcrs..i,;il

l)ro])erty of every description may be taken, acquiivd,

held and disj)osed of by an alien in the same manni'i in

all respects as by a natural-born British subject
; and ,i

title to real and ))ersonal projjerty of every descrijition

may be derived through, from or in succession to an
alien

(//) in the same manner in all respects as tlirou-;li,

from or in succession to a natural-born British subject.

t'orjiorations, as conceived by the common l.iw,

were under no incapacity to bold or dispose of lands.

A corporation, it may be explained, is a fictitious bodv
invested by law with the attributes of a person, having
a coi-porate name by which it can sue and be sued and
hold property, but enjoying immortal existence l.v

reiison of the peri>etual succession of its members (//)

;

found a verdict : Co. L:tt. 2 b,

42 b ; Black. Coiuin. i. ,".71, 372
;

ii. 249, 274, 2'j;{ ; iii. 258. Con-
veyance of tiie land.s by the alien
to a niitiiral-born subject beftiro
otlice found would not avail to
defeat the liability to forfeiture,
though in other respect.^* it was
valid : .Shep. Touch. 2:J2 ; 4
l.cnn. 84 ; Fi^fi v. Klein, 2 -Mer.
4:il. tStat. 22 & 23 Vict. c. 21,
>. 2.">, abolished the necessity of
an iiKpie.st of ollice.

(0 Harrow v. Wadkiii, 24
Beav. 1 ; Sliarp v. .St. Saim itr,

I.. K. 7 Ch. .•!43; overruling
Hiilxon V. Slordii, 3 Sm. A: V,.

230. But if lands were directed
to be sold, and the jiroduce given
to an alien, the Crown had then
no claim; l>u llonrmdin v.
Shrldon, 1 Beav. 7!', 4 Mv. & Cr
r,2r..

•^

(/) Stat. 4 & .-. Ceo. V. c. 17,
s 17, rephxcuip33 \ ict. c. 14, s. 2,
passed 12th Mav, 1870. The Act

of 1870 wa.i not retrosi)ective
;

Sharp V. tit. Saiiiiiir, L. B. 7 Cli.

343. And a. 17 of the .Vt . f

1914 is subject to an e\prr-^
proviso precluding its openilmn
a.s to any estate or interest taken
ill pursuance of any dispn^itldri

made before the 12th May, ls7o,

or of any devolution by law en
the death of any j)erson dying
before that day.

(;/) All the King's natural-berii

.subjects were enabled to trace

their title by descent thnnigh
their alien ancestors bv stat. 11

A- 12 Will. III. e.(i, explained l.v

2,". (.'CO. 11. c. 3!».

(/() 10 Kep. .30 b; I Blirk.

Conini. 4b7, 475 ; Mai/or •{ ( 'mn-

inoiialti/ of Colrhexttr v. I.on-ten,

1 V. & B. 220. 244^240. 12 li. H.

210; Blackburn, .1., Rirhe. v.

A-'hIxini Jiailiiai/ ('arrUnji Cn.,

I.. B. Ex, 224/2r.3 ; ^e,. Cmnt
on Corporations, 129; 2 Wins.
V. & P. 943 "]., 2nd ed
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Its tho ('orpoFiitioii . I London. <>r Trinity ('<»llo<io,

Cambridge. l?ut l.y the ciTcct of tlie statutes pn.hil.it-

inj: tli(! iilioiiatinn of lands into mortmain ((). corpora-

tinns arc generally disaMi'd fro!ii liddin)^ lan«ls without

a li.ence'from tiie Crown to ii<iid lands in i"''''^"';'"''-
[;;;;;.;;;;;,,,',';

,,r tlie authority <if an Art oi I'arliaiin-nt (/). The

corjiorations, wliitli are cniiiowcrcd liy statute to hold

land without a licene.' in mortmain, are too mimerous

t(, ho j)articularly s])e< i(i.-d hrre (/). For examjile,

cverv joint stork comijany iiifoiiiorated under thi-

Companies Act, iHiVL or the C<,mpani<'s Art. I'JOH. has

power to hold lands : hut a company formed for the ym-

pose of promoting art. science, religion, charity or any

other like ohjfct. not involving tlie ^u quintion of gain l.y

the companv or the memhers thci.-.f, cannot hold more

than two acres of land without tlie licence of the Board of

Trade (Hi). Whether anv particidar cr.rporation can AlMnatiM. of

freely exercise its caj)acity fur alienating its lands (i.]).'n(ls |,„„|,_

^fuerallv on the purpo>es of its existence (/')• Coqjora-

tions existing for puhlic or charitahle ])urposes have been

in luanv instances i)laci'd under st.itutory restraints in

the way of the disposal of their lands. Thus ..ccloias- K;-|;;;;;;;;;,^'

ti( m1 coqiorations and collt-c.-, were re:^train('d by .-tatutc-,

of Elizabeth and James I. from alienating their lands

for more than twenty-one ye.irs or three lives; and

sal",^ and lea-e- of the l.nds (jf such bodies are now

re-ulated by numerous statutes ('-,. ^'""i''!'^'' /"''-
|^'';|;;;,;;;';'„,

porations suljject to the j.rovi.Mon- of the .Mumci]),il

Corporations Act. l>s-'. may not alienate corj.orate

laud (e.xcept bv leasing to a limited extent) without th.-

m^

.
, Stat-^. 7 K.hv. I. .-t. J ; 7 i

> Will. III. r. :j7 : la.w tci»-\\'-<\

,v.-A u-ilMcd by -tat. -"il A:
•'>!'

\ ;.:. c, 42. -. 1
:"

(i >'. pp. '<'>
''

il:: liiittf.n. Viw ii.. cii. 3, .-. II ;

C.I, Litt. 2 b. 99 a ; Black, (.'unim.

i. 479, ii. L'ljS -(/. ; Shelford on

d, Sfp'i \Vm.s.'V. 1- P. 944,

94.", 2nil ed. : Iniip.-c to Statiitf^',

Mortinain, 2, :'..

(/..) Stat. H Kdw. \'II. '. 'i9. --.

Hi 'J), 19. hjiLk in^' -'.j A J'i \'t' '

<. "9, -. Is, 21.

,„, ><< 2 Wrn-. \'. .V I'. 94f,—

049, 2nd cd.

(o) >.fc Co. I.i't. 4:f a. 41 a
;

Index to Statiitc-, Colk-i'fs (2,.

(Virporation (-j, K'-':ii--iarii. :,ii

fV.mmi"ion I'i;. Iz-a^c I'.i).
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piir,!..

apprm-til <.f the Lociil (Jov.Timi.'iit Hoard {j,}. Tl,r
AWu.,n of alienation „f lan.l held f.,r . haritaMo purpns.-s. whether
UiiuU' I'V corporations or other tnistees. was subject tu th,.

control of the Court of Chautery {>/} and is now pLi,.,!
nf^(V..»„ under statutory restriction (r).

'

And the alienation ,,f

frown lands has lom: I n re;:uiat.-d hy r.irliaiiient |...

Ir-X!i'ilv'''
^^ '" '""'''• """'•"^•''- ^'I'lt c.,r].<. rations cnv.t.'.l l,v

^tatllt. t.'.v
statute tor -[.eciai purposes, ;,s a Itiilwav Con.panv, .r,.

prohil>ited fioni deiiiui: with their corporate prop.rtv
in ii manner which is extnine.,us to the purp..„.s f,,",

which they were created (/). The capacity of a cnrj.oi.i-

fion to contract with regard to |,,nd is i-oniineiiMir.,t.'

with its p,,wer of di-posin- ,,f 1 ,nd (/). Here it ii.,,v

I'e inenti.tned that it was h.-jd und.-r rlie ,,[d lav ,
i

!ann;T''und
'''''' *"'• ^''^'^ ''' ^'"n'-ruti. .n. haviri- no n.„Ml.n,..'

ould not stand s-.jsed of land to other- u-e (,,, ft

follows that on a j:rant of lands to a corporati-u t-

the use of another perscn. the leu;al estate leniaii,-

in the corporation and is not transferred to th.- ..tii.T

l>y the "tTect of the Statute of I'm.s (y). Hut a- a ti-i-t

may be enforced au'ain-t a. corporati..u under Ui' d--!u

-.l-r.! t.. I

i/'i Stat. 4.' A 4f. Vut. 1-. .-,o. .f J',..,,,,; ? >-,., .(. /•,,,„
-~. »<• loS. aiiiorniod l>y .M jt .">.' ;.\n. J . ji i [,. K. ,-,.,[ . /;, , ;, ,

.J
\ Kt. c. 41. -i. 7l' : rv;.Ln.-iii_- o \ i n j'-mii. , ,,r...,r.i.- l-»ii4 •;

i

" Will. 1\ .
.. T.i, ,,. ii+. ;(.! ,; .V u.J : A'> M-1".h\i ^^, :.,,'.,. ,'.,'\^.

: Will. l\
.

>'. 1114. ^, J Srt. isitt;, I ch. ..*. .-.;»;
1 w'- - v'

/.,,'.- V. >
-r;,.. ..,/,.,„,; /,.,,.,.?,,•. A:!' 44.", 4.-!i -. . J:i U-i

Is!l4. :.' Ch. l-'os. ,.; (,,.,._ ,, .-,;_ ,,

.,-> .' M.i.id-t'k-i r|:,in,rry i': .(/,.7,,', r
\'.'

.1/,. /;,.., j .'. ;
.

I'rut:..'. 'J.".. :;i.l r.i. : 1 Wri:-. ...;y (.,.. H ( !i !> -;!1 V
\ . A: IV t.Vi. !!. ., . Jriie.i. !/.?- .„/,/,„. /„... ,. ,.' :

>;
>!at. Is i 111 V!,t. c. U4. < -. a-' '-. !;! r:, 11',,,,:'

-. -'.'. I!o aluTuition M\d ,'':i\- 2 \\'n:~. V. \ V. :ni. ,,-}. _ •

vt'y.i'; o •.f .h.vntv l.ind- ar>' r.-w e.l.

:,.';,-ui,i-.,i i.y >;at-. I,; .,; 17 \Kt. ;
•. .1,--,. j,. 1-1

.. l:i: -s. :i. -+, -y.. ,;j e^,,'- ;. i K. [..'l:;-_u l<i:;i. r-^.

.uiayi;^ 1s_a; 1'. \-.,r. o. 1J4 : -s. .Vi. Rt tfi;. p i-. n. ;' -.w- • •

L". -".1. .!o. ;,,.,;,,, .s: ^.,j„,^;^jn^., .

j.rncr ;, ,. ,.L.«-!i !. 1-4.', : r ^

J:! >: 24 V;-. •. !:!.;. -. 1.3 ; -32 x wTi-T.t. u t.. o.ivov i.v - rf.

1!". <. r.

11 .<i,.l.

/,'.

:'i!t. ari.i ;;. t (>

1.-0 ; 1 I'arr.
\"

Beav

rh. ITCh. II. 4o:
: i^'-

M.UO. I

K+- Is,;- •

:. s. .;-•. e,i.
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equity (:), tlic t(iq»or;itinn wmilil stiiiul seised tpf tin'

K'ul estate on tnist for the dtlier ]icr>t>ii. Kofiiu'rly. if

a irift of lands wcif iiiadf to a coipniation and anotliei

person in •ucli teiins as would liave made tlieni joint

tenants, had tliey both la-i-n natural persons, tlu'v took

as teirints in coniinon ; for it was considered to lie in

consistent with the nature of a coriMiration to lak.- an

interest otht'rwi>e than for its own proper coiporale

use exclusively (>/). Hut hy an A( t of IWtit {!,) corpora

tjons were madf ciipahle of acipiirin;; and holding'

aiiv real or ]>ersonal pro])erty in joint tenarnv with

i.rhers : and a ;:ift of anv jimperty to a corpoiation and

aivtlier jointly will now make them joint tenants.

•' I^-win nil Trii-t-. :io, dtli li.n . Alit. •Imnl 'rin.irjt-^ ( I'.
) ;

,i::.i iJtii ..!. : /^ 77, ,, /."" <:.',r>n.t,,. ,1, . s..,,r v.

s ••:.„.-,( Tr:.i^, I'H'.-., 1 " h. /M,./; .,; i:,..,t.„.,i. jt <^ i;. d.

•".. I'.f.. pi.. IsT •'/. »'"• "I

\:n

Cltl I.. ,1

]i.'t;ll li'M

.lll.'lh. I .

ll I- 11 nil '

iiitB"

' H

Um
I,
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'yiJ
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CHAPTKU XllT.

OF TIIK MrTl'Al. RKUITS OF IMSflANI) ANU WIKK.

TiiK n.'Xt snl.j.Ht of our attcniion will ».•• tli.>

nu.tui.l ri^^lits in n-sp.-ct of lands arising fnmi ti..'

n-lation "f huslian-l and wife. In i)ursuin}.' tins suhjwt

l,.t us c.nsidor, first, tl.e ri>ihts of tho hushand ni

nsiu'ct of the lands <.f Ids wife; an<l, socnndlv, tin'

riirl.ts of the wife in respect of the lands of her huslmnd.

1. First, then, as to the ri;,.hts of the husband u^
Jl^

rn^l^;;^

r,.^i)eft of the lands of 1
' "'-fe. Since the conmience- ,„ rr^prrt of

„,..nt of the year 188;i. th. -al capacity of wives, with ;;- ^;;;;|^

"'

re<'ard to i)ropertv. has heen coinp'etely chanj;od l.y

the operation of the Married Women's Pn.perty Act.

1S8-2 (d). Hut wives, who were married before the

vear 1883, still remain subject to the previous hiw,

with respect to proi)erty to which their title accrued

h,.f..re that year (/>). And without some knowled<,'e of

the old law,' it wouhl be impossible to understand the

Act in questi(.n. We shall therefore first inquire into

tlie position of wives with re^;ard to property at common

law, then examine the privileges which might be secured

to them under the rules of equity, and lastly consider

the rights now conferred on them by statute.

At common law, by the act of marriage, the Tlu.^n,,mno„

husband and wife became in law one person, and so con- {^,,^],a,,d an.l

tiuued during the coverture or marriage (< ). The wife ^vifo.

(a) Stat. 45 & 46 Vict. c. 75. Comm. 442 ;
Gilb Ten. 108;

\h) Sect. 5 ; Be Hams' Settkd 1 Rop. Husb. & W .fe. 1. As to

i-.J... OR rv. n 171- ante. the early law, see P. & M. Hist.

;jo4
' " KnR. l/ftw, 1. 465, li. 39 1 ui-,

"{') Litt. s. 168; 1 Black. 435.

.1! M

i|

ill

r ii M
I i !

'

A
%

•^

!!

iii

i i

k\

¥1

IN

li 'I'

In
"51 -:_

'

ft- 1

iL:

! t

m



i

iiilm
llii

33t OF ("ORPORKAL HKRKDITAMKXTS.

was, as it wore, m('r<red in lier liiisband. Imniediatch

upon inarria^'c, tluToforo, tho hnshand Ix atnt

entitled to the whole of the rents and i)r()fits wliidi

mijiht arise from his wife's lands, and acquired a ficc

hold estate therein, dnrin^ the eontinuanee of tlif

eovertiire (d) : and, in like n.anner, ail the jzoods and
personal chattels of the wife, the property in ,!„,. i,

pissed by mere delivery of possession, at once helonjivd

solely to her husband (e). For by the ancient comiiKni

law, it was impossible that the wife should have aiiv

power of disposition over property for her s','])arati'

benefit, independently of her husband (/). TIh"

husband also accpiired by marria<,'e a seisin ((/) of all lii.

Curtesy. wife's freeholds, jointly with her (A). If. however, llic

husband had issue by his wife born alive, that mi^dit liv

possibility inherit the estate as her heir, he bccainc

entitled to an estate, after the wife's death, for tin'

residue of his own life in such lands and tenements of hi^

wife as she was solely seised of in fee simj)le, or fee t;iil in

pos.session (/). The husband, while in the enjovnu'iit

of this estite. was called a tenant bv the 'v/r/c.w/ <,|

Kstai.- Muist p]nj.'land. or more shortlv. tenant bv the curtesv. Hut
not ho joint. .1

, , ,

'

the estate nuist have been a several one, or else held

under a tenancy in common, and must not have brcn

one of which the wife was seised jointlv, with anv
Kstato Miiist other person or persons (i). The estat<^ must aN,i
hi' ir iKisscs-

, ,
. ,

sum. have been an estate m possession
; for there could he

no curtes\ of an estate in reversion expectant on a life

(H) 1 Kop. Hush. A- Wifo, ."!
; husband and wifr wtTc saiil to l,c

Hulirrlsnii. V. Sorn-, 1 1 (). \^. (tlfi. seised in fee in riL'lit of the \\\w :

r) 1 Ron. Hush. A Wife. Ifi'.l
,

\Vi

J'lih/liiiiik V. Iltviki
I'ors. Prop. ->.V.\ .V7., .'jl'!* ; I Wms. Saund. J.Vi. i

17th
(/) Sci^ Jdhti'

1 ch. lid:). :u:$.

(7) A'll'. p. 37.

(h) Co. Litt. 27:! h, ,'{21

:i.-)i

(0 Litt. :(.).

7';,^-. IfMIS. I.itt. ><). .-iO; 2 Black. Cm
12(); I Hop. Hush. .V ,Vilr

J!n ikr Hark;

(J) Co. Litt. 18.'!

r. 2 Sim. 2);i.

I). H. !'!'!

Iiold estates

Unhrrtxnii v. Xorri'', II Hush. * Wife. I:

1 1!

"f the

>f in!

I'ain
.','..-.'.. ]A<.)7. !

(
\.

ieritan( e the

'ti
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interest or other est^.te of freehold (k-). The husband [-•;
;;;;,'f

must also have had l.v his wife, issue horn alive ; ,„,,„ ,,i„,,

except in the ease of Gavelkind lands, where th.- husl.and --l'^^- '"

had a \\<i\\t to his curtesy, whether he had had issue lamt-.

„r not ; ""imt. l)y the cnst<.ni of j,ravelkind, curtesy

..xteiuls onlv to a moiety of the wife's lamls. and

o-ases if the husband marries a-ain (/). The i^^'"' l-'"'
["I';;

must also have been capable ol uihentinK I's heir to
,,„,„,, ,|,. „f

the wife (>„). Thus, if the wife were seised of lands in
i;;;;;;'^;,'';;;,:'^

t;.il male, the birth of a dau^^hter only would not „.,f,..

.nlitle her husband to be tenant by curtesy, fiu' the

,l;iu"hter couhl not bv i)ossibility inherit sucli an estate

from her mother. An.l it was nec.«ssarv that the ^vif. Tl- -f';^

should have accpiired an .ictual seisin of all estates, of i„,,.„ actually

w'ch it was possible that an acv ,.: eisin could be-'"^'"'-

obtained : for the husband had it in his own power to

obtain for his wife an actual seisin; and it was his

own fault if h" had rot done so (»).

if the estate which he llM-i.an.l

-

iiDurrs (if
The husband could dis])osf oi

took durinji coverture or by the curtesy in lands belon;,'- ,'iiJ|,!,-iii..ii

ini,' to his wife at common law. without her <'<'n- j'f,J;j;,,]',j''

"

cunence (o) ; and it was suiiject to his debts in his

lifetime either upon execution of a jud.ument a<rainst

him ip). or on his bankru])tcy (r/). But he couhl make

no lawful disposition of her freehold estates to endure

M'\(lll

{/•)

d hi s own 1 nterest. So that, if his wife survived

lUiuk. ('(iiiim. U
Walk. l)c.-c. Ill (lL>l.4tlioil

ifc iiilioritpd.

i'ho rc'aMlll^^ wliicli aftorward

l/) Co. 3(1 a. n. (1) ; Kac. m( liu'i'd tlif aiithiir to inrliiic to

\lir. Cavi'lkiml (A.); Kol). (iav. tl

Ilk. ii. r. 1 ; (tnlr, p. (id and n. f.)

iiitrary opiiuoii wi hi

:'P'
(( See Ijhj.

(1,0.

{')

Litt. 8 1!

2 lilaok. Coniiii

;u b.

i:il : J'lir-

(") Ui

V. .\on

itn; -1 Hare, 41(). In tin'

:lr^t edition ( f this irk a doubt Ih

w.is thrown out whetiicr, under

the new law of inheritaneo. a

liu-liand <'an exer brenine tenant

ii\ iiu- vuiU>^ L*j any ro;;iii"

<,ll. ITCh. J). 11.-

Litt. ;iO a : Jiuhtrl-iii

11 (,i. u. yi(>.

Note (1) to I'mhrliill v.

2 Wnis. Saund. 0;>,

tat. I \- 2 \ict. c. 110,

1 1 : anil . )<\\. 2S7 -'/.

(,/)
(' l)itr. l!ankrii|it. 1>.

; • ^sJ,i

p
if
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111
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powers (if

li-a>i' &c.

hiin, she rpsumcd her ri^'ht to her freehold estates

whicli could not he defeated ''V his del)ts or

alieiiMtions (r). And if he surviveil her, her estates in

fee simple or tail descended to her heir, if she were the

purchaser, or to the heir of the purchaser, if she had

become entitled by descent, subject only to the

husband's estate by the curtesy, if he had beciime

entitled thereto (.>•). For the incapacity, under whii h a

married woman laboured at common law, not mily

hindered her from making an}' separate dis])ositi(iii «i|

her lands in her lifetime, but also prevented her fmni

devisinj; them by her will. \W the Settled K>tate>

Act, 1877 (0- " husband entitled to land as tenant liy

the curtesy, o; ai right of a wife who is seised in fc .

has the same power of leasing as is thereby given td a

tenant for life. And by the Settled Land Act, IH^l' (//).

a tenant by the curtesy has the powers of leasing and

sale, and the other powers given to a tenant for life l.y

that Act.

Power of (lis- But although the husband alone could not 'awfully

hu'binVaiul i'lii'iii'^t^ l'i« ^^if*^"* freeholds for a greater estate than

wife togetlicr. his owii, and the wife alone had no dis2M)sing power at

all, bv the common law the husband and wife Idf/rlhir

()•) Litt. b.^. 594, 59»— GOO,

60o ; Co. Lilt. 32G a ; liohc)t«m

V. AoJTIS 11 Q. i,'. !»lil; 1 Kop.
Hu.sb. & Wife, 5o sq., "J".

(s) By Stat. Anne, c. 18, s. ,5,

every luisband seised in rifzlit of

liis wife only, who continues in

pi.sscst^ion after the cletcrmina-

ti.iu of his estate, without ihe

consent ( f the persons nex*-,

entitled, shall be ailjiidged to be

a trespasser; and the full value

of the profits received during

such wrongful jjossession may
be recovered in damages against

him or his executors or his

administrators.
i.t\ Stat. 40 s.- 41 Vict. c. 18.

s. 4() ; see aiitr, [i. 12.j. n. (ni).

This Act rei)laced stat. 10 \ :;a

Vict. c. 120, which repealed >tiit.

32 Hen. VIII. c. 2S, ena'hhiii.'

husbands sei.scd in riuht of "r

jointly with their wives to make
leivies, with their wives emi-

cuixence, of such of the lands a-^

had been most conimoidy let to

farm for twenty years before, t.^r

any term not exceeding; twenty-

one years or tliree lives, under

the same restrictions as tenants

m tail were by the same Act

empowered to lease.

(n) Stat. 4") it 40 Vict. c. 3^.

s. 68, sub-s. 1 (viii.) ; 47 A 4S

Vict. c. 18, s. 8 ; ante, pp. 125—
I tt.=;
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rai'ht mike -my -^uch dispositions of the wife's interest

ia'real estate as ^he co.il'i make if unmarried. The

niKie in which ^u'-h di-po-itions wen- formerly eitected

•VIS by a fine d ily h-vi-d in th- rourt (.f Common Fm...

pi>._,;;,' We have alr.-ady had oC(,.sion to advert to

;i,,^i. with respect to th'-ir farmer oiicration a> eon-

v.-vances of landfxj. They were, a-^ we have seen.

ri ririoLis .-.uits commeuc.-d and tlien c(jmiiromised \>y

-iv; of the Court, wht-r-'by the Laid-, in 4ue-ti<jn were

v'.kn'.wled^'ed to \»- th- li-lit of (jne of the parties.

'A ;...•:!•• ver a nnrried wr-maii w,.- party to a fine, it

v:^ neces-arv that ,-hc- ^houM he examined apart fmm

:.•: hisband. t>> ascertain wiiether -he joined in tiie

:-.".
: uer .,wn frc-e wil!. nv wa. cmi.-lh'd tn it by tlie

:.:-1^:i and menaces of h-r hu-band (,yj. H.ivin;^ tins

:: --nvn. a fine by hu-lv.nd and vaf.- was an cfl.'ctual

'

..v-raiice, as w.;li <•! rh- wi:-'- a~ nf th- hu^baiid"-

_.-..r..-r „f .-very kind, in •:.• land cinpri^'il in the

-•• Th'- cum'brnu:- and exii-n-iv- natur- <>{ lim- u-nvcyan^^o

i;-.;n- Mccasiom'd their ab-ari^.n, ].n.MMiai w..- "'"'t' w-mcn muk

,-r :L.: Fine- and R.;c-v-rie- A. r. 1 v;:i C;, i..r th- cnn-
j^ •;;^;;;'^

•.--•.•.KO'.- bv d-ed m-rrly "t ti:- iht-r.-t- of inarricd _{,.,_ i^;;;;.

.V ::.-;i ui r- d e:.tate. [iy ti.i- A,_r „v.-ry kii:d cf c-n-

v-v.rr,: ,,r di=p.>^iti..n "i ir-zL-ld -tat-- which a

•.v'::.iii cMuld execut- if unni-ni.-d nii-Lt b.- luad- l>y

L-r ':.: a deed executed with L-i Lu^tMii'i'- cuirur-

ti-at-;, : but t!ic

r.ecessarv m the i !-:

•;X ili.iUatl' n. Wlilrh W,.-

ci ri':-. \v,:- -Till rf'r.iinrd

v.-rv deed .v.-cut.-d ULd-r th- ].r-\i-i''n- "f t!:e

! '.. :a... 73. n. :. :<'' l>--^v-^''V; •, In,,-..;.:.

M^ H-t K:,^. Uw. ;;. i'-"- .:.--:>-^

./ ; .,,, V. ' hirij. Vj"^. 1 •'''': i!'

.I'.U a futar"

:. 1 a r;jr.' • f

-•..- :5i 4 WiU, I\\ -. 74 ; ;
•. l'.ir^ II. ' :.. ;;

'J-
'

-a
•

•. i'4. >»^ -tat. 4 >^ -3 an It. t:.'- U.- .i;:^:-i" ;-^-.;.^"-

l\-, .
:<:. a. t., IreUrvi -t arty .--a-- .t ;:-t-t"-- at .:.v

--t-. 77. Thi- moth-.i of b/r-?ai-ar:>-it-- ; ^ -;•-• - ^\ i^ 3. ^•

-vi.:. .e t married wi.an<-ii'- i P. t"'o— '.".'.. -i- -l '•-'•

1:r^;i

f ,

'

,i.t

J
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Tlipwifp Act. wiis reiiuired to be produced and achunrlc.lijnl

iickiiDw'icdgcd
"'""" ''^^'" by the wife as her own act and deed, l)efore a jikIl:

the ilceil. of (mo of the superior Courts at Westminster, oi' i.)

any County Court, or a master in Chancery, or two

commissioners (/>). wlio were re(iuired, before iImv

received the acknowh'(lj;inent. to examine her aji.ut

from her husband touchinj,' lier knowledjie of the dcid

and to ascertain wlietluT slu' freely and voiuntaiilv

I'onsented thereto (r). J)eeds executed l>y uiiinic;!

women after tlie year \^^'l may be aclxnowlcd^.'il

l)efore one commissioner only ((/). Hut without a line

at common law, or a deed acl<nowledj:ed luulrr thr

Act of KS3.'5, no conveyance could formerly be made nf

any married woman's estate in lands at law (c). Ami

this remained the law with rej^ard to those lands of \vi\ in

married before the year 188.'1 to which their tilN

Power of the ;i(.(.i-uP(l before tfiat year. By the Conveyancing: Ad.

ol'

Court to liiiiil ,,-,,,,.,, , , , , . 1 -1
wife's iiitiMot l-'ll (,/ )• however, the ( ourt may by ]ud;;nifiit

order, bind a married woman's interest in anv ])ro])cily.wliieli slie

eannot bv law
r i

•
i i

<iisi)o>e of. which she is by law unable to dis])o.se of or bind, wlieiv

it appears to the Court to be for her benefit to do >(>,

and with her consent.

I i

lliisbaml and
wife eon-
sidered as

one ]jersiin.

The rule of law, by wliich hu.sband and wifr were

considered a.s one person, wa.s occasionally ]iro(lii(ti\e

0^ Stats. 3 & 4 Will. IV. e. 74,

.-. T'J; .51 ,V Ui; Viet. e. AW. s. 184,

rcfilaeing 1S> & 20 Viet. c. lOS,

s. ?:{.

(.) .Slat. ;f & 4 Will. IV. e. 74,

.-. SO; 'I'niiiiiit V. ltV7c.'(, ;i7

Ccrtilieatc of d,. \), 02l'. This Aet also re-

Hel<nowle<lv'- i|iiired a eertilicate of the takini.'

nieiit. ,,t the aeknowledLniieni to be

iluly .'^iL'ncd and liled, (-therwise

the aeknowledtrnient was of no
etl'ect ; sects. 84 -HI) ; Julhl V.

II'iikI'-, -k: 7 Kx. S2(i. Hut a
I'ertiliea' of the aekiiowledg-

nieiit of deeds pxeeiited after tho

vear 1882 is not rei(iiired ; stat.
4.'-| X- 4t) Viet. e. :!it. s. 7. The
lust monlionca enactment (in

this vespeel replaeinj; .-t.it-. 17

\- 18 Viet. e. 7.">, and 11 ,\ 1:.'

\'iet. e. 2;i) also reiiuu /> dmilit-.

which iniL'ht ari.se in enn-e.|iiiii. >

of any person takint' the .u kiiMW

lednmeiit hein,:: an inln. -t..|

party.

(rf) Stat. 4.") & 4tj \'iet. .. :i;i.

s. 7.

if) Culiill V. Cdhill. S .\|i|..

Cas. 420. But there miu'ht Ir

f.'iven to a married wuriian .i

fiuinr ()/ iipiiuuitnifin ciiaiiini.'

lier to dispone of an est ite , I la 1

as etfeotiuUly as a sint;!'' w.mh.ui.

See /)(w(, I'a'it 11., (-'h. ill.

i/'i Stat. 1 .< 2 Ceo. V. c. liT,
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of r.ith»">r ciiriou.s coiiseiiUfiict's. Thus, if laud- were '-ift to

1 T, /I I 1 1 e 1/1 1-1 lni-l).iiiil ana
;.'ivt'n to A. and B. (hu-h.nid and witf). and ( .. a ttunl „,(,. ,,„,i ,^

p.Tson. and thfir h.'ir- li-r.'. had A. and P.. Ihm'ii """' I"-'"""-

distinct persons, t-afdi of tln' thr<-c joint tenant- would.

iis wt' hive seen (.y). ha\-<' li'-cn i-ntitjfd, ^k lictUfiMi

thfMa-i'lvf<. to onc-rliird p.! it of the ri'tit- and ]iiotit-.

;itid would havf hail a ]»ip\viT of di-]io-ition al-o oviT

nu.'-third pair of thf who].' iidi'-ritani'i'. liut. -incf .\.

and B.. lii'inL' hurband an', wiff. wcM' onlv on<' p'-r-on.

fh'-v took, under -m h a ^ift. a nioi.-ty onlv ot thf i«'nts

.iiid ])iiitit-. with a power to di-jio-e only nf ont- li.df ot

the inheritance (A) ; and <'.. the third per-on. took the

other half. a> joint tenant with tlieni. A'./.iin. it luids i,,ft t,, i,ij~.

were uiven to A. and l'.. (hud)and and wife) and ''"'it
'^[''l-i;'^''^'',''

heir- here. had tlu'V Leen -ep.ilate pel-nil-, t heV tl,, a liiir-.

w.aild have liecoine. under tlie 'jift. joint tenant- in

lee -ini])li'. and i-iih would h.ive ii.-en iMLiiih-d without

tlie ( oii-ent of the otli'M' to di-po-e of an undi\idd

Ili'iietV of the inherit .nee. P>Ut a- A. and l'>. Wele one.

tiiev took. a> it wa- -aid. h<f ii'lioh's : and. uhil-t tlie ri,, y toek liy

hu-iiand ini;:ht do what he ])!ei-ed with' the tent- and'"
'"

priitiT< during thf coverturt . he cduld not di-]ie-i (,t

anv pirt of the inherit. in*e without hi- wife'- con-

CUrieuce. ['nle-- the\- l.ntll a '.J I eed in InakiuL: a di--

j. -ition. each on.e of them ha.l to run the ri-k "l L:.iinin;j;

ihe whole liv >ui vivni-hi]i. or ji.-iiiu it 1(\- dyiim

til-T ii). Another con-eiplencc of the riity ot hu-li,ind lln-l..ui.l iiii.l

,111.1 wife wa- the iniliility of eirli..r of theni to convev
",'|';|.','",i,

""

t.i the other. .\< a man cnuld n<'t .-..uma to him-elt. ... i. ..ti..!.

-I. h.' c.uld not conv.'V t.. hi- \\ile. wIp. w,.- te.^.uded

.!- p.rt of hini-elf (ji. i'ut l.y men,- o| tln' .^tatuie ,,f

;i .l:t, pp. U:!, 14.") .'i!t..rt!,...-. iit.A^ :

-..-/.'. /;.....,

,;., Lio. -, _';ii ; o',,,,/,.„ \. 4:J Ci,. U. :!'»; :
y.'- ./;.;•/. I'.M t,

ll /././,,. 1 1 IVmv, ITii ;
/. 1 Ci.. :i:.'..

ir,/,/.. _> I),. I,.. .\1. A (,. T.'4. .; /'-' '1. /'•'• " v. r-i'-i'l.

|ii.Tiil.-i-.il-..H],|,li...i toL'U;-t.) .". T. I; Ii.'.-' ;
77.../ ".'/ V. •//;..,/.

I.ii-'h.iiii ,m.l wiff ati'i i.tli.-r- a- !'</. I >'.':(. -' cii. .'J'.».

...i.m'- Hi cinininn : l.ut it n. .y !_;) i.it'- -. I'l"'; ^'V \\ iiib.

\if I'crhiile.l bv the w.jni- .t the Ojliv. St.it. o'.U, .'i'.'-'.

•r.
it
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I'st's tlic oilt'ct of a convcvance by a man to liis wilr

could be prodiK'fd (A) ; for a man niiii;ht and still imiv

convov to anotlior jx'isoii to tlic use of his wife in tin'

same manner as, under the statute, a man may eonvfv

to the use of himself (/). And by the Conveyancin;,'

Act. 1881, in conveyances made after the yi.r l^sl.

freeliold land may be conveyed by a husband to hi-

wife, and by a wife to her husband, aloiu» or jointiv

with another ])erson ()/()• -^ '""'i ^'"'^ always iirrn

able to leave land.- to his wife by his will; for thi'

mariied state does not dej)rive the husband of tliit

(lis])osin^ ])ower which he would ]>ossess if single [n].

and a devise by will does not take effect until after lij>

decease (o).

Kul.-s )f

e(|uity iis to

wivc-^ pro.

licrty.

w fi '•'1 111 \

to a S( ttll •

ini 11 .

Xe.vt. as to the rij,dits of married women under the

rides of e<[uity. If lands were held on trust for a wit.

for life or in fee simple oi' tail, but without any ]irn

vision for her se])arate i)enefit, the husband w.,-

entitled to receive the rents and ])rofits, ami acmnivil

an ei^aitable t>state therein durinji the contiiuiaiie "i

the coverture (p). It appears, however, that in ui li

a case the wife miglit. under certain circiiiiislaiice-.

acquire a ri^ht in equity to have a provision foi hn

niiintenance secured to her by settlement of the rent-

an<l ju'ofits, or [K'rt thereof, in trust for that |)ur]ni>e (yi.

(/,) 1 I{o|i. Hil>l>. ,V Wife, :>.i. olitiiiii Midi ii M'ttiriiiiiil J-

l/) .ll(^. p. L':.'!' ;ii.'airist lier liu-liami. mi Io;ij .i-

((/() Stat. 41 \' 4."> \'itt. c. 41. Ill' >Lip|ioitoil Iiit ; oraj.uM-i In-

-. .')ll; SCO \Vm-. Conv. Stat. Jl'I{, assiL'iiee for valualile lon-hiii.i

L'J4, .J!)l, li'.tL". tioii. tlioiiL'h lioi- lui-liaii'l -ii. !iM.

(/') St'f Wills. I'lM's. I'rop. ."):!:{, siili~i-(|iiciitly to tlic a--iL'nM,rn;.

.">.'!4, ITtli eil. have cea-rd to >ii|i|)oii hn. Sn'

(o) Litt. s. lliS. StKnii.^ V. r/,-(»//,/., ./.. ,'i \h. A

(//) I.owiii on Trusts, til.S - Cr. !t7: Tiilit v. l,'-t'i\ ]<< II ov,

(i.'ii, (Itli i-.l. ; <)(i.' -!»ti4, Ulh i-d. lln, •:, I),- (;.. M. A <;. s.".T. ^1-'.

('/) If tlip liiisliaiicl IxH'ame .sTO ; I hirhiiin \ .
< 'm-Ct' •. "^ ^'H.

luuikriipt, and the wife had no N. S. 1174. (ilnr.< \. I''i -. I

means of support, she iniiiln l)c ( 1., .1. 4" S. !i:t. ',t4
: II -"//"'/ v

olitain such a settlement as V ;.',irt'ii!. 1 l)e (i. \ Sm. i.t4.

aj^amst iiis assignee or trustee in tii, ; -mitfi v. Mmi/n 'i -.',i i 'i- "..

bankruptcy. Hut she could not h\ <S J. IJi'J ; lianus v. liulnn^un,
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Equity al-n fnlliiw.vl th.- liw in '/wuvj. To tlio hu^liiiivl r„rt.-v . f

tho riirhr to fnj"v hi- wit'.''- rqiiir.il'l'- c-t.ito (,f in!i>-ri- ^J, ,„'.

"

t.inro .ift.T lifT fl.Mth t'T t!i,. r.-r nf hi- '.\vn lif>'. ;^-

t>Ti.int liv thf furtf-v in f'^'iitv. un'l>-r lircuin-tanci'-

-iiiiil.ir to tho-e whidi ^i\'' li-" ^" > t.Ti.iiicv t.y tli.'

furtf-^v at Uv.-(r). Tf.- v.if.-'- -quiriKl.' .-.tat.- nii-lit

i„. (ii-po.;.vl of l,y thf hu-lMii'l .iii'l wit'.' t..L"'tlpT. liv

tlio -.mi'-' tnt'.in- .1- ti.'-v nii-'i.' 'i-'- to (.iii\.'V h.-r 1-_m1

,.,r,it(-. Kut n"t •tiif-rwi-.' '-i.

In ni'"l'Tn tin..-. h.iwv.T. it j.n.i.-rTv ..f .luv k\w\

w..r.' v.-tH.i in irn-r in tru-t t.. .,j.]ily t}..- iiK-.-m.'

f..r lie •'^ii'ir'it.' >i.~. <.i ,1 \v..n.ni 'iuMn'.' .my f..v.-rturi-. _'_'^'_'^"^^,;' |"^

|,rv-.-nt ..r fntur.-. rl... tm-t f-.r th jMr.t.. u-f "f th.' .„f..r. .-i.

,vit- rni.'ht 1 ii;..rf.-.i lu .-j-iitv I'l. Tii..t i-. th.'

(,,urt> ..f K.i'uTv ..l.ii--.l ti,.- ti-i-t t., l„.i.l f.,r tl=..

-..l" l.t-n.-fit ot til.- wif.-. ..ii.l j.i.'V.-nt.-ii t},.- liii~l.,inil

tn.ni in^•^f.rin- wi^-h !i.-r in th- .ii-t..-..! of -ur h

i„,-,in,.-; di'- (..ii--iu.-n'-lv .•!!!.. v. .! th- >„ni.- ,.!.-.,!. it.-

|,.,\v.-r ..f (ii-iH-iti..!i ..v.-r it .-.- if -li'- v/.-r.- -ol.- i,r

iinni.ni.'i!. An.l. if th»- in."n,.- of pi^j.-rty w.-r.-

•.'ivn .lii>-(tl\- to .1 \v..jn..n. f..r h.-r ^-'ji.ir.it.. u-.v

v.-ith..iit th- int.Tv.-nti..n of ,,nv tru-T.-,-. th- C.uit

f.,„ni..-li.-.i h^T liii-l...nd hiMi-if t.. hoM hi- ni..nt„i

ri.i,-- in -nch nvnu.- <u.yW :- > tr-;-^.-- f..r hi- wit-'

ii..i.-i,.'n.l.-ntly ..r hin,-lf:",. Th- Innit,iti..!i .-f pr,,-

n.-:tv in tru-t f..r tii.- —]MraT.> n- >>( .m inr.-n'l>'<l uil-

w,- ..n.' "f thf piin.ii)..! ..^j.-t- .: .i ni".l.-rii - ..itMu-

-..trl..ni.-nt. liy n.-.n,- ..f -^i''!. - ^'i-^ < pi-ovi-i-.n

.i:i-ht t..- -.M-ur.-.l whirii \v.,ii!.l 1,.- in.i.-i-.'Ji.h-nr ..f th-

1 X P '.": >:: M. \'. v 1'. .1. \ >. .,.4. .."
: I..A.;. •

! 'Iri---

.-•.'•: L.^un..riTpi-T-. .• ..... .
'.Iv ''! '-I.: "'^- '- - '-'
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•

••••/'' '•"
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'
. IK..;, Hi:-K. ,v Ui:-. 1-; H ivi.-. m-lir..- .-r K. .).•;..

I,-,, . . j-.--- .V". .;...;. '.•:, I..-.-. \'IF. ;.;. JIT /.. 4-:. ''!.
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(It'l)ts iiiid linl)iliti<'s i)f tlio liiisl»;in«!. iirid thus frco fiom

tlio risk of lo>s. cithtT liy reason of his (•(iimin'K i.i|

t'lnh.irnissiiit'iits, or of his cxtriiviij^iint cxjii'iKlituii'.

Ill onh'r iHorc < oniph'ti'lv 1o jirotcct thf witf. tlic

Court of ('h;iiifi'rv iillowi'd ]iro|).'rtv tlnis settled f(.i

,Sc|inniic |in.-
^1 ^,,,,;ii-|^,. us,. ,,f a uoinan to he -(I tied down fni liir

rciiilrii'ii in. own ])frsonal licncfit. th.it shi' should have no jioxmi.

durni;.' Iii-r coviMturt'. to anticiiiatc or assii^ii hi'i*inriinii' ;

for it is cvidt'nt that to jilacc thf wife's ])ro|M.ity lieyond

the power of her iiii^liand i-; not a coinlilete prof ectjipii

!or her. it inu^t alsn he placed hevond the li-ach .1

his persua>ion. fn this ])artieul.ir iti^taiitc. therefcrr,

an exception has heen aHowed to the ;;eiieral Illliv

whicii foriiids anv re>traint to he impo-ed i<u aHenaticn,

For. when the trn^t. und<'r whidi property wa> heM tm

the separate use of a woman (hirin;: any co\-crtme.

(hnlared tliat she shouhl not di-po-e of the >anie m i.|

the income tlieieof in anv mode of mticipation. e\.'i\-

atteinjited disposition liy her (hiring' such coxeitni..

was <h'emed al)souitely void (,'). Not ••nly the income,

l)tit .ilso tlie rnr/ius (if any pro])erty. wliether real la

]>ersonah mi,iiiit tie hmited to the separate :i-e nt' ,i

in.iriieil woman. .\n<i in the year iMio it w.i- tiniiilN

setrh'd that .i -imph' L'ift of n-al e-tate fur a uil.'-

-..p.irate u<e. either with ..r without the inter\ ei,t jii,

of trn-tee> (//). wa> slltli<ient to -i\c her thi' jiowi'i' til

divpi.-i> hv her own act int'r rims i,r hy will, witlii.u'

the consent nr cnncurrence df lier hu-lpan(L of th- \\lii h'

eipiitalile estate -o limited to h.cr (:). The -..ihm' iuii'

h.id loim liren e-talili-lied W ii h re-pect to ]i.l-. li.il

estate ("'!. And wlieii" laud- Were limited on riu-t -I r

i,; a, !,:' V. // ' !s IVK, !(h. lU: .rf.
.
u ^i.

\..-. 4:u. 11 K. i:. -'-•';; : i;.-].. / //',•// v. \\.tt.,i .-. '

llu-li. ,v Uit.-. .':;o
:

././•'. V. 1.1

.1, ,.-v ;. 1 liiMv. 1. t M\, \ :.: T'l'il.^r v. M'i,l~.i 1 ' ' .

i'V. :!'.'0 ;
^•:,,l...,,.:

l', V. r,':i'i,,'lt:. .1. ,V >. ."lltT.

i iMas. iji. \ yi\. ^\ i i. .;.. .
.'

; / r*. ^. ,'.... '.". '. '

j . : *
".

/).i;;-'.' \. .1/ '-'; I <i'ii. i:!>. i'lM. 4ii. 1 i;. K. :;».

I I'll. iL'T ; /I'l'i M (I \. /('..',

A- til till.
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,1 wif.' in f'-'\ t'^r h-r — ;)irit.- .--. -h-- had rh" ri::ht "f

•'.-••rv rt:-t>it q'tr tr-i-' \n -in.iiir i-i-'-i'/i. t-- rt'^mr- !i'T

• T'l^N-^ t.i i.-'rii'.'-v tii- !•_'!! '--r.,-*' '•h.T''i!i .K. ..riling

-,, h-r .lir-rri..ri :.
. li •:.- wi.^l- Im'I i u -m -ivii

,,,;,v.-v.-l th- /"/"' --'.i-'/ '•:.-r-!ii t.y <i-"i ..ckn"^^-

\.-i\->-A''l . in whuh -i." '•-.'A M.-n L.v ( ..rnj.-ii-'l

h-r l.'i-f..:n'i t.r <, !.. -r. F- r \i\ ';. • '•irr- f.f E'iuif.-.

,, :a.rr;-.i u-ni.n ••v.- ..- • ::.T).-'.-!.^ '- k^. wi'h r.-i..-

•

-,-.. ,,. It -]- -A-r- -;::-!•' <•< Ai-'l

,. ,v,:- ,, •'.:•.• ... .-Mr.'.-t • .ii'-i.i'- 'iir.-ftlv

.•• i: •!:'• l:. I'i- .iI:'-' \V;f.

3n

f t-r

,,,^ r.-i'.- Iv -^..-' r.--" 1* i''-'-'- ::-:-' *'=•:• r.r'.i '-'iii..-

:, ^.^i^-; r,, r ,•.• *:.••;: i '::;..- -.i^;-'>-'i "'it "f .ih'-'

.: _. •..n..-n^ . If. •..••.'.••"-:. -li' '•! r-.il .-•i?>-

•. • -V ^ ,,.T|,,!•,.•;^. •>,. .
•

: \v;:- \.:'\ r. .•.!! .!' f '.ri.Ti.in;'-'!

.,._ t,r.-v-:.*'-l ::'.::- ':;-t.- -::.. •i.-r- : 'i .r;n^ h-r
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',.\,.,'-r -;. h r--..

;
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;:._ A' t. I -'11 ^' . .: :;.'r:;-i -.'.-'.r:...!.'-

''.:. \- V,-:;; / . y..r '-•'.A -':.

• . (

\l. -.i-. t
.'./

+ . 1- K My :

i'

ft,;

I

i >.
i'i

!?

H^

I I

, !

i;

f ,

t
t

H

V

I-
i

*

I-* I

n'

-i. '>:. -: . ''Ti. i-- .1. +'4

4"4
.

li



311 OF COIU'ORKAI, m;i<KI»ITAMKNTS.

CiirtiMy (if Wiis fii>:illv settled, lifter roiiflif t in;; clecisidns, tli;it ,i

niU^Vmial,!.' '''''^'"'''•' ^''""''' ''''^•' <lirtesy of llis wife's e(|liit;il.le

iwtidc III fee. cstiite in fee lielon^iin^ to lier for lu-r sepanite use. if >|ie

(lied ])ossessed thereof iinil iiitest.ite (/) : hut not if >lii'

liiid disposed thereof in her lifetime or liy her will (/).

Married
U'clllll'll *

l'rn|icil y
Art. IsTii.

Ori^iiiiilly, ii trust of pr()perty for the sejianite ii>-|.

of a wife could onh' arise hy act of ])arties ; as liy ante

nui)tial contract lietween hushand and wife, or liy tin'

ex]tress ])rovi>ion of tlios*' liy whom the pro]ierty \v,i>

bestowed (//(). Milt thi' Married Women's I'lnpeity

Act. If^TO (//). proviiled that certain kinds of pid]i(ity

should lielonji to wives for their sfjiaiate u>e (n)
:

amon;:st other thin;,'s. the rents and ]irotits of aii\

freehold, copvhold, or customaryhold ])ro])erty \\hi(li

should descend u])on any woman, married alter tlir

passin;: of the Act, as li(>iress or co-heiros ol ;iii

intestate (/;).

5 !

Miirrii-d

W'ciiiifirs

I'rnpcrtv

\rt, is'sj

The ca])acity of wives with rejiard to jirojierty \mis

completelv altered hy the Married Women's l'ni]H'itv

Act, lf<S2 (7). which came into ojieration on th" 1-t m|

Januarv, \Hf<'.l (r). By this Act, a married \voinaii i~

ca])alile of acipiirin^'. holding,' and disposinj:. hy will I'l

otherwise, of any real or iiersonal jiropeit}'. in tin'

sam(> manner as if she were a fotx' solr. without the

intervention of anv trustee (>). Everv woman niaiiiid

1/.) Apphl^n, V. A'.."/, V. L. It.

S Ki|. I.T.I; /''/:/. I V. t'lln.nin.

IT I'll. 1). Il."i ; -ri' \\lllialll> ciii

.^flllrlilrnt-. ll'."i ins.

(/I ( .-,,/„. V. M.i.,iu,.,il,l. -

Cli. 1 1. :.'NS.

())., .Sic I.iwjii (111 Tiii-t-.

(C'll -y., (Itll III. : 'M<< -,'.. IJth

fil.

iM Stat. :i:i \ :u \]rt. v. w.
i.a—f.l '.illi .\UL'.. I'^Tii, ami ri-

jii alnl a- lii'iii thr Nt .laii., 1sn:>.

\\ 11 i:' lilt I'l I

J

ii- in < \" iin V 1 i:. ill

ai Mlilnl U Inii- it «a~ 111 inrrc l.\

>tat. I.'i A Iii \ 11 t. r. 7."., >>. -22. -"'.

(-.) .S,.,.>ri t-. 1, 7, S, hi : W'li -.

I'l-r-. I'l-iip. ri.',.-,. r,r,ti. I7th "i.

(/.) .Sect. S, wliiili. lii.H'Mi.

taki'> ('licit >iilijrit anil ui'li'iii

]ircju(licc til tlic till-;- hI aii\

-1 ttkiiiciit allViiiiiL' -liili |i|i-

|HTty ; ami i- licM imt l^ iniiki'

the 'fee -iin|'li' "f -mli iirnnrr'y

>ulijiTt til a tru-1 f"i till- ui iiMii -

-cpaiati' ii-r ; .1,. I,,,••:, \ . ./ !,•-

.-,.„. :!.-, II,. 1). :!i.-..

(7) .Stat, -l.'i ,V 411 \'i't. c. 7'i,

(-; -^c t. I, -111. -. 1.

\.:.m
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int("*tiitp ('/). Hut MS ill till' (Msc (if a ft-c >iiii]>li' ^rttl.d

to tin' witV's st'jiii nitc list' ('*), flifir caii In- iin cuitr^N

of her statutory scjiaraff projicrty, of wliii li slir h, -

(li>|to><('(l in InT lifetime or hy will. Siilijeet fn the

!

llUsliaiid's ri^lit to curtesy, any estate in fee siiii|i|r.

t

wliieli was the wife's separate ]iro|)frty, devi inil'ij

1

U])oil lier intestacy, to tlie lieir of tlie last Jiuiclia-. i

.

('

aceonlin;; to the juevious law (r). I'llt since tlie cniii

menceinent of the J.aiid Transfer Act ^',17 (,/) ,,

I
i

ap[)ears that a wife's separate real estate ^ot-^ atlci

lier (le.itii in her executors or administrator, wlntliir

lie de\ised the am I' or not : and that i n c:ise o

intestacv her liushaiid. as we

1 h;

iier heir, has at lir-t

11 e(|iiitaliie title only, and has no es-tate liV tl le ci.,tc>\

at law uii til th and no t 1 leini; retpiired tor ]ia\iiieiii

of tlie wiles deiits or llllieral. testanientat\' or adinih

trati\e expenses. liiive been dulv coiueved to hii

Wife-:

ef .11-

(ivcr Ikt
.s(>|iariit<'

property.

piisitilill

her persoiiid representatives (c).

A wife may now dispose during covtrture of li.r

statutory separate property, whether red or pei-dHil.

I., tl le same means II V w hid 1 a Sir •oMi.iM !

transfer nidiieitN' of the like nature. She 1 llav thi'lr

fore convev any le;;al estate o| ireehold. which i< lii

separate pr(i])erty. I>y deed of yiant. without the mcr

1 >

4
i

I

II ' 'I

Ol) Ih./n V. //../„. IS'.IJ. J ell.

(//) Ant,, p. :i4l.

(() Anir, p. :S:iti: M-c Wiii-^.

(•(.iiv. Stilt. 4."):.'. 4.'i!>. 4tit>.

((/) Stilt. liO .V <il \'ic-t. V. I)."".,

I'iirt I. : '("'«, pp. l'!t, ss, L':(l,

I':!!!, L'ii.">.

(') Wlicrc a wife ilics after

IS'.lT, Ifiivnii; ii liusliiir,.! entitled

til iiii c^tiitc liy the iiirtcsy at

rotiiiiKiii biir, tlie ipic^ticn iiriscs

wlietlicr the i.iiiicl 'rniiisfcr .\ct,

1897, I'iirt 1., (ipcrates so as tn

divest liimiiiariy Wiiy nf that Iciial
, 4 f 1 '..if ...I. : - 1 1 .

had already 'ditaiiied by the liirtli

(if issui' : sec aiit(, pp. :il!4, ;(.'{.">
;

liliick. Ciinini. ll'li. ,\iid a hi.-

i|iii'sti(iii srciiis III iiri^c wlicii- lli-

hiisliiiiid is ciit'tli-d ill i'i|iiily I"

I'lirti'sy in liiiid- limited liel, •.

ISS;t Id trustees i.n tni-t f,.r In-

wife in fee, but imt fur lier -r|p,i-

riite use ; see iiiil( . p. :ill. I'' i-

liiips it may b<' enlisidered ll ,'

in these cases the luishaiid In-

a riLdit tl' tiiko by s|][-\ n,,i^|,i|,

within the nieiiiiinii nf -i rl. I "t

the All ; <V'I( , p. I'M. Hut

wliere ii wife dyini; ,iflei Isl'T

w.is entitled tn liinil> iin^lcr .1

trust creiited before lss:( fcr lur

s;^pT--ti> :i-i^ ::• •
.
' -'y]---''-

thiit lier estate vests |ir>t 111 h'-r

e.xeciitor.s or adniinistratiT.
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^ity "f iuknowl.Hl^nicnt or of licr Imslmnd'^^ conrur-

r.-iico (/). Hut slif i.iiiy still 1m- (irpiisrd of tl..- i...w.t

„f .lispositK.n l.y 11 r.'stn.iri on aiiticipation (.7).

So a wifr m^iv d.'viso l.y will any i.'^al .-lat.- ii> f<'"

Hin.pl.-. wl.H'li" l'<-l"i';:s t.. lu-r s.-parat. Iv un.l.-r tin-

A.t. Knr th.' -.-n.-n.l .-iT.-cV -f tli.- A.t is to nivcst

mariicd woin.-ii witl. a sp.-cial .apacity of arrpiiring

and .'X.-rciHinj; leu"! ''k'''^ "' "^''•t'''"!'- ''1'"" f" "' '•"''''

|ni>l.ands, in ro's|„.. t ot any pioiu'ity which h.-cona-s

tla-ir sc'imrat.' ]iro])('rty l>y viitn.- c,f the Act (//). It

H h.-ld, how-over, that the Act has nnt rci>.-alcd the

,,1,1 rule of construction, tlmt in jiifts to husl.and and

wife and others in joint tenancy, or tenancy in common.

the huslmml and wife become entith-d only to the

share of one person hetween them, iiidess a contrary

intention a])p(-ar fr.mi the words of the }iift (/). Hut on

a <;ift of lands to Inishand and wife jointlv. made after

tl,e conmienc(-inent of the Act of IW-J, it aj.pears that

thry take no lont^er l.y entireties, l.ut as joint

tenants [k). It is tlioiij^ht, to(., that a husband may

now convey any real estate to his wife dir.-ctly. to be

held l.y her asiier separate property under the Act
;

,,, /,-, /),•.,,,,,„,;"./ 'I,-:! lht:,< •> CA. rturr i.i to lako clToct as if it

r,„,„W. IWtl. 1 Ch. .-.Jt; s™ l.,..l i..-n .XL".-,c., ;
.. m-d.utey

,1^,,
'[^.j befnro licr dfulh, wliotluT slio

"(Vi |»(,"i) :t4:2- lit I. tl mill/, Imd i.r had not any s.^parat..

isii'i. 2 Ch. mi
'

|.r..,H..rty at the tvm: of .nak.ni!

(M See A-,-
/',;.-,., ->S Ch. 1). It. and need uot he reexecut.'.l

Ten' li^ Ciiiio, 4:t Ch. 1). 1:2; »fter her hu^hand s death; He

A', /;„„,«, IHlti', J Ch.:2!»l. The Wylir, IHi)."., 2 ( h._ llo
;

lie

tw„ lir>t ea-e.-. <leculed that a 7a.m sUHO, 1 (h. la/.

«,11 made hv a wife darmK ('»''' •:'':,^ -l ',';

J'"
''/V

,„^, rtme was nut etTeetual hy H. .In,,,, :!.» ( h 1 .
US

;
ef. li,

vatue of the .Vet t.. pass pr,.- 7,//, ry, 1UI4 1 (h ,17..; a»d

,.,.rtv a.uuired l.v her after her set. anle, p. :.!!!, and ... (A). In

lm-imnds,k.ath. These .le. isiona this, as n. other r''>l'<'<'t-. the Aet

I.. II .«,.! tlie law la.d (h.wn hef.ire has received a deei.h'dly nairuw

th- \, t in the case i.f wills made interpretation. '1 hl^ rule of enn-

l,v wives of tlieir separate estate, striietion is entirely at vananee

and not re.,>\eedte,l after their witli the eoinnion sense ot lay-

hu-l.ands ih'ath; WiU'^k v. men.

\.J,h 1. H 7 H 1.. .".SO. But (k) Hi Miiirh,-2, ( h. 1). U.tj

;

„,.,i- 'l„- .1,,. ,.tT,.,.t nf Stat. ,jt> Th'inil"! v. T/frnl.,/, 18!):!, -'

\ iu Vict. c. tj:<, s. :t, the will of a Cli. 2.1'J ;
see aiUc, p. .i.i'.f.

ni.irrifd woman mad"' during
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iitid that a wife may now convey to lior liiisl)aii(l imy

real cstato wliicli she liokls as her separate ])ro]teity

liy virtue of tlie Aet (/).

I'nwcis ,,f Uiider ttie Settled Land Act. 1M82 (;/'). if a niariird

svul,'!rilm.l ^^'""">i- tt'iii'iit for liie of land. l)e entitled for Iht

' • '""•' separate us<-, or as her separate ])roperty hy statute, slie

inav exercise tlie powers jziven hy the Act without her

Inishand ; J)ut if siie be otherwise entitled, these powers

are e.xorciseahje hy her and lier husband to^^'ether. A

restraint on anticipation does not prevent the exei( i^,.

i)v a married woman of any power under this Act (//).

It a inairied woman were a trustee of land, tlie

le^al estate therein became subject to lu r luisliand'-

"onunon law riudit<, and could only be conveyed wuh
'; concurn>nce in the usual way (o) : 'nit in ec^uity In-

was merelv a trustee of his je^al ri;;lits, and could he

com])elled to execute the trust (/)). Since the Tfli of

August. ISTl ('/), however, a mari'ied woman has I n

Bare tni-tcc "'uahled l)y statute to convey or surrender, as if -he

of frichoMs were a foiif sole, anv freehold or copvhold hereditainent

vested m her as a bare trustiH" (r). liut it was (iecKJed,

af^er the commencement of tlie ^larried Woiiien-

l*i(i]iertv Act. 1H82. that a married woman could lu-t

convev. as lier s(>])arate ])ro])erty under that Act. ;iii\

MarriiM

woTiiaii

(0 See Wins. Cotiv. Stat. :i91

•.W2 : II ilf. II. :U<t.

(Ill) Stat. -15 iV 4() \'ict. c. .'tS

s. (II, suhss. -'. :j.

(/.) Sect. til. sill)--. (>.

in) Ai'fi. |i|i. :!:!T. ;{:!,s

llic trust prop'Tly, I'Ut rilli.r

tk'tiiitcs a trust cc liaviiii: i Ili' r

duty tliaii to i.viciili ll'i . -^;/. . r

comcv it at the -islir. i/u, li'i-i -

direct ion ; sec /I'l linnnn-.IIIIIIIIV'II, .^IV It' ,,, ...

,,,, ,,, Cli. I). ti9:i : lt<Cini>,,i,qhiifH .V

(/.) Lcwiii on Trusts. :!l'. -Jl.-. " ' ~ '"'" "" '"'
"

'

titli cd. ; :i:!. L'Tti. |--'tli cd.

(»/) Stal. o() & .">7 \'iit. 1'. .j.'J

s. l(i. rcplacinn :fT & :!.S \'ift

1-. 78. s. (i.

(r) It lias hccii licid tin

\ [I. I'. Oi».> ; /O ' H n n ' r"fl"l !' M

Fi'ii/liiif/. IHltl. _' Cli. .ViT :
.1/.'.

PI). 182^ I'.M, :.0-2. II. (p). -'.'. ri.

(»). But pMU'rally tlir iiim
'

hill, trustee "
is I'oll-idrlr.j Im

mean a trustei' who lias n.. Iiin, -

,,; ,, ,,.,, ,„,,, ,,v ... ,.,at in iicial intere-i in the Iru-I pi

this and similar enaetnients the (lerty : Hm \. /I'^c/i . S T. I!, lis.nils a no similar enaei inems i ne ["''.* ; ""' ^ • ii' '"(' . " I " •

T.are trii>t.-e. temi "hare trustee" is not T.'-'; Mtniinii \. Siniii-m I i' 'r

apjilirahle to a trusttT- under a SLiiiliiri/ A'llliorili/. '.) V\\. I ». "iS-

speria! tni-l. «lio has an active ."i8.') ; /^ ' -h/ .lnil:ih<' h'-l'if'

duty to |ierforiii with rei;ard to I'.tlT. 1 ( i,

ll ii ji
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,.-,tato in land vested in her r.s <i tiustec (.s). The loult

(,f this decision was that. exee-i)t where a married wnnian

was a hare trustee (/). she eoidd only eonvey thi' h'^^al

,'state in freehold land vested in her as trustee in tlie

same manner as liefo.v ^he Act : thav is. hy deed

ackiiowledi^ed, in w i-ii 'le. !:uJ.,!iid must concur (")•

Hut I'V the .Marrie: Wn. !.;,'- l'n.,,ertv Act 1907 (.y). < <.h\. vmihc

, , ,1 1 1 of inarnc'il
V, iihi ,'t licr luisliand. to

^^.,„|,.,||

'lU of. real or ix'rsonal tni>t';i- ;H..I.•r

|,^o])eity held 1)V her solely or jointly with any other a',, umit.

iiiTson as trustee or jiersonal re])resentative in like

manner as if she were a fi'iiti- sale. And this enact-

in,. ut operates to render valid and contirm all such

iii<]iositions made at any time after the year l.^S-J (y).

This .\ct does not seem to jirevent the hushand from

taking the same legal estate or interest in his wife's

trust ])roperty as he took before : hut it is thought that

it confers upon her a statutory j)oii-rr {:) to convey her

husband's estate o. interest, as well as her own. in

any such ])roperty, and that there is now no nece-sity

for the husband to concur in any such conveyance, or

in the case of real estate, for the wife to acknowledge

the deed (a).

Wiiere a married woman woidd. if single, he the Mnnir.l

|irotector of a settleivent in respect of a jirior estate (6), |',','|";.'',',„.

(if x'ltli'iiH-nt.

i-] 11, //'/-(tin.vv a- .^//-M/,//.v s. 1, Mlt).S. I.

( ,.//(/./, IS'.Mi, •_' Cli. :i.""iS. 'I'hi^ (11) Sect. l.Mib-s.2, piuvKliiiu.

luir, wliK-li iitTdiils imollifi- ill- liuwcvcr. tliut wliiM-c any litlo or

>t;,i; « i.f tlic narrow iiiti- iirrta- rii;lit has bcon iiciiaircd throuL'li

iiMi, iila.rd upon till' statute, was or with the conciirrence of the

li.M n.a to auply in the case I.f a lni>lian(l before the year l!tOS.

«itr iaili'le,i'as'niorti.'a:;ee ; I,', tlial titlu or riylit shall prevail

/; /,, ,( Fniiilii'-- Cniitriht, over any title ,ir right which

IMIS. 1 ell. (i4T ; see /i'( Hi >? .t- wiaild otlurwi.-e he renilereil

il'iid'i< Cimlrari. \'M)\, I ( ii. valid hy this enaetnaait.

! !1. ami the eritiei-m ther<T>f in (:) See duti. ]>]>. 1-U, IJ.'). -'J'.».

jWnis. V.A: 1'. '.1"-M. L'lul cd. («') 'See tho <lisiaissiiin of the

(() See 7.'. llovwilc A- O^hurn's i|nestions raised liy tins Act in

i..„i,„,i. V.m-2. 1 rh. 131. 2\Vms. V.<«t 1'. 9-'J-<JL'4, 1'nd ed.

{u) .!»/(, p. :VM. ('') -l"'f. P- It^''-
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which is settled to her separate use or is her separate

property by virtue of the Married Women's Proportv

Act, 1882 (r), .she alone is, in respect of that prior cstatf,

the protector of the settlement : but if that estate is

neither settled to her separate use nor her separate

property, she and iier husband together are the jirolcctor

of the settlement in respect of that estate ((/).

wife ill '

laiul.of

luKsbaiiil

if 11

lit"

her

DciWlT.

2. As to the rights of the wife in the lands of lur

husband. A man's capacity for disposing of his own

estates in land remains unchanged l)y the act of marriage
:

and during a husband's life, the law does not give to the

wife any control over his powers of disposition or anv

interest in the rents or i)rofits of his land. After her

husband's death, however, a widow becomes, in some

cases, entitled to a life interest in part of her late hus-

band's lands. This interest is termed the dower of the

wife. By the Dower Act, 183:5 (c). the dower of wom.'ii

married after the 1st of January, 1831, was placed on a

different fcjoting f:om that of women who were married

previously. ]'>ut as the old law of dower continued \,<

regulate the i,_;hts of all women who were married on m
l)efore that day, it will be desirable, in the first plai r, to

give souie account of the old law before proceeding t"

the new.

Dower
]ir('viiiii>l\

III the Aet

Dower, as it existed previously to the operation of

the Dower Act, was of very ancient origin, and retained

an inconvenient property which accrueil to it in the

simple times when alienation of lands was far h'--

frequent than at present. If at any time during the

coverture tlie husband were solely seised of ;uiy estate

of inheritance, that is, fee simple or fee tail, in huids to

which any issue, which the wife might have had, might

(r) Ante, jip. :U1. '54.5. ances iiiado at anv tiiiio after lli'>

id) Stats. 3 & 4 Will. IV. c. 74, year 1882.
.s. 24; 7 Kdw. Vli. c. 18, s. :{, (f) Stat. :l & 4 Will. IV. e. In"..

applyiiij,- tL! ;:i..icr.taiiing a,i,iur-

I i
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bv possibility have been heir (f), she from that time

became en' Med, on his decease, to have on'- equal third

jiart of the aine lands allotted to her. U> lie eiijoy(;d by

her in severalty durin;.' th*.- remainder of her life {<j).

This right, having once attached to the lands, adhered

to them, notwithstandim; any >ale or (h'vise which the

hu-band might make, it consequently iK-came neces-

sary for the hu.-^band. whenever he wished to make a

vahd conveyance of his land-, to ol)tain the concurr'-nce

of his wife, for the [)ur])o>i' of n-lfa^ing her right to

dower. This relea>e could be t-lffcted onlv. at common DfA^r (muM

law. by nicans of a tin'-, in which the wife was .-.fparatfly
r"':\.,i"i,['i':,|,.

examined. And when, as often lia]i]]ened. tlie wiff's

concurrence was iKjt obtained on account of the c pense-

involved in levying a tine, a defect in the title obviously

existed as hnig as the wift lived. Afti-r the abolition

01 fines, a wife was enabled to release her dower, under

the Fines and Recoveries Act, by deed acknowledged,

in which her husband should ctjncur (A). As the right [).,... r iii'le-

to dower was paramount to the alienation of the hus-
],"„'ji„,|'!j'^

bund, so it was f|uite indejieudent of liis del)t>. e.-t.-n <jf ''lit-,

those owing to the Crown ('). It was nece-sarv, how-

ever, that the husbainl .-houM b'- -.-iM'il of an estate' of .\ I'-m! -'i-m

inh'-ritance at law : for the Touit of f'lian(i-r\', whil.-r it '

'

iillcwed to husbands curte>y <jf their wi\f>" 'ijuitabh'

i-tates, withheld frorn wives a iik'' [jrixil'-ge of dov.er

out of the equitable e-tat'-s of tle-ir liusbands
( /). Th"

i-tate. moreover, mu.-t h,iv'- Immti held in -I'verahv or in K-t'tc tnu-t

CDiiiiiion. and not iir joint t'-nancy : tor tin' unity of

iiit'-rest which characterises a joint t''nanc\- forljiis the

intrusi(jn into such a tenancy of the husband or witV oi

any deceased joint tenant : on tlie decease of any joint

(/) Litt. ss. :iij. .-.;i; -2 Black. s. 77; ant', p. :!:!7 ; l)avi.ls,,n,

U.itiim. l:il : 1 Hop. ii\i~l). .'i: I'rec. Cmv. I't. li. \'<>\. j.. [ip.

Wif". :wj. j:!:i. :!s*;. m.-,. 4th cl.

e/l Si-i' h',rk',i> V. Il'imir, I (i) (•>. l.itt. :!1 a; I iiip.

I'r. A- >m. 284: 1'. \- M. Hi-t. Hu-b. & Wife. 411.
Ell!.'. Uw, ii. 418-42.''. (j) 1 \{<i\,. rlu.~b. & W '. ;ij4.

(.*.! Stat, ."i .*{ t Wi!!. r "4

ni'l \i': ]"ilil.
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>i'i~in 111

.-iitlirirni

l)ci«cr nf

L':n''lliiiul

!aiiils.

dill lUI-tlMMl

I if biurmg
ildwcr.

tt'iiiuit. his smviving companions are alrfi' iititlnl,

under the original gift, to the whoie si of thi'

lav> , tenancy (k). The t>tat»! was also required ti • oe au > >tatc

of inheritance in possession : although a sei>iii ui law,

obtained by the husband, was sutlicient to caus.- his wifi's

right of dower to attach (/). In no case, also, was any

issue required to be actually born ; it was sutlicient that

the wife might have had issue who nuglit have inherited.

The dower of the widow in gavelkind lands con-i-tnl,

and still con.sists like the husband's curtesy, of a luoiity,

and continues only so long as she remains unmarrii'(l aiwl

chaste (iit).

In order to prevent this inconvenient right from

attaching on newly-purcliased lands, and to enaiih' the

purcliaser to make a title at a future time, without \n<

wife's concurience, various devices were resorted to in

the framing of purchase-deeds. The old-fashionrd

method of barring dower was to take the conveyance

to the purchaser and Ids heirs, to tlu^ u.se of the [mi-

cliaser and a trustee and the heirs ol the imreli; -ir ;

but, as to the estate of the trustee it was declaml to

be in trust only for the purcliaser and his heirs, liy

this means the purchaser and the trustee beiame joint

tenants for life of the legal estate, and the remuiiulrr

of the inlieritance behmged to the ])urchaser. If, there-

fore, the purchaser died during the life of his trustee, the

latter acquired in law an estate for life by surviv(u-lu|)

;

and as the husband had never been solely seised, the

wife's dower never arose; whilst the estate for litV of

the trustee was subject in equity to any dis[)(>siiion

which the husband might think fit to make by his will.

The husband iind his trustee might also, at aii\- tiiu.'

during their joint lives, make a valid conveyance to a

l)urchaser without the wife's concurrence. The defect

(t) 1 Kop. Uusb. A: Wife, :jOl)

;

(w) Bac. Abr. Ciivclkiii.l (.\.)

;

«..)«., I), U:{ .««, Rob. Cav. book 2, c. -' ;
n-itr,

(I) Co. Litt. 31 a. p. 00, and n. (m).
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of thi' plan was. th,.' if tht; tru.^tfi.- liajjiti'iicd to di-' duiin;^

tho liu^baiiil's lift- tin- latT(-r brcaiuf at onc' soli-ly seised

f an estatf in k-»' smipl'' in po-^rs^ion
; amnd till' wife's

nnht to dower accordinuiy atTaciiei M oreover. the

fhusband could never make any eonveyanre of an estate

in fee sinipl*; without the coneurrenct; of his tru.-tee so

long as he lived. This plan, theref.

another method of framiiu.' pur

Ije hereafter e.xplained (/

Ofl ^'a ve wav to

(•na.-i'-<leeii-. \vl wil

and rtV means of whieh tin

wi

whi:

fe"s dower under tin d lU was etlectuallv liarrei

st tin.' husband alone, withou*^ the eoi,i urrenir ot

>tlmv other person. e(ju

The right of dower

dt

Id etyeetualK' ronv'-v tie- land-

miiiht have' 1)1 •n lialTed altou'i'ther -I'^inti

hv A jiiini'iir, agre<-d to lie aeeejited by th'' mtt-inleil wit

jlreviou-^ly to marriage, in lieu eif dow.T. Thi- jointui

•ither legal or equital .\, h-i d louituri- \\a- hr-i

,mtliori~ed bv the Statute- of I'.-^r- i^-). which. li\- turning

u-''- into legal e-tate-. of cour.-e rend<Ti-d tlu-.n liabh' to

(lu'.vfr, I'nder th-- [-rovi-ions of thi< .-tatiiw-. ih»w.T may

he barred bv the wift-'s aee<'|it.iMee jip'viou-lv to mariiage,

and in satisfaction of her dowcr. of a eomfictiiit livelihood

ef freehold lands and tenrmmt^. to take e|]Vet in jm^tit

or p(j^se.-si()n presetitly aft'-r tin- death of the husband

f..r the life of the wife at lea^t (//). If the jointure weiv

luaile after marriage, the wife miirht ele-et lietwem her

dower and her jointure' ('/). A h-L'al jointure, however,

wa< in nio(h-rn times -eldom re>orte'<l to a< ; method of

barring dower: when any jointure wa- made, it w.i-

UMially merely of an ecpiitable kind ; tor if the' inteiidril

v.ife were of atie. and a jtarty to the settlement. >he' \va~

euiiipetent. in e(piitv. to e.\tingui>h her title to dower

upon anv terms to whieh she might think proper to

I).; See i.o-i. tile eliajjter mi CMmTii. 137; 1 I'.'qi. Hu-b. \
EM-fUturv IiiU'D-ts. Will-, -l>iJ.

'j\ I'T \\:-.\. \!!!. :. !(!. e.'! ! I'."!' liu^li. ,v W'lfu. 4GS.

(l>)
<^'<>. Lilt. Mi b ; ;; IJIiick.
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agree (r). Ami if the wife sliould have ac(ci)te(l ,iu

e(iiiitiible jointure, the Courts of equity would ellV.tuallv

restniiu her from setting u|> any elaini to her (h.urr,

Hut in e(iuity, as well as at law, the jointure, in onl,r to

he an absolute bar of dower, was required to be uv.vl-

before marriage.

Diiwcr

till- I)..

Act.

iiiicUr The dower of women

18

1 married since the 1st of Tanuar;

ifM mav be barred bv tlu^ aceeptance of a jomtiuv ui

Uie .same manner as beton but. in their ca- til.'

doctrine of jointures is of very little moment. For. l^v

the Dower Act (.s), tlie dower of such women was plir, ,1

completely witliin tlie jiower of their husbands. IipI. r

this Act no wi(h)W is entitled to do\\<'r out of anv laud.

which shall have been ab.solutely disposed of b\ li.i

luisband in hi.s lifetime or by hi.s will, (,r in which lie >!ia''l

have devised any estate or interest for her benetit. uiil.-

(in the latter ca.se) a contrary intention shall be drclaivil

by his will (/). And all partial estates and intere^t-^. .w\

all cliarges created by any disposition or will of the Ini-

liand, and all debts, incumbrances, contracts and chl' i'-"'-

meuts to which his lands may be liable, shall be elT.( tii.il

as against the right of his wi(h)W to dower {*') l''"^'

(,) i Kcip. Hu-I>. .V \Vif'>. 4S8;

l)t/l:i V. 1{< iidali, :.' IJo (i., .n. \- G.

(,.) :i \- i Will. IV. c. 111.-,.

(iavflkiml lauds iirc within tlif.

\(t : FdiUijv. li'iiiliiiin. 2 -hthn.

[t H. 177.

(0 i k i Will. IV. <•. 10.-,,

,..4; s,m; Imu, v. //.//, L. K.

11) ivi. :)-K).

((() Sect. ^J. Till' opiiiiim lias

1,0011 oxprossoil tli.it, notwith-

>taiiiliiij; tlio above word-;, tlio

widow s dowor is ii.iramount to

tho olaims of her latu husband s

oroditors, who have not i!i his lifc-c. .-

liino obtaiiu^d a oharso (see anl

-t^- .>() 1 ->>.). ) oil his lands ; ordinary miMnnv^ i

.''"..'ir 1. V , ,. ;/„„(/ „^,vl in ll.o Act. a iinn
.:)I!Ii;iV, >' '' ' ' •- " ""

and this opinion wis foil 'W'.! m
tho Irish oaso of /.' MM t

'.
- .

l!)il!t, 1 1. K. 371. In n-ii!pr -f

tho two former o.isos. Iiow^.-r.

was thooxpressicn of this opmi'ii

necessary to tho ilccismn. \, r

V. U'l'tli w.it n ease of ii,-.h.'in li

(see /i',-7, Part 111. Ch. ii.> :
I'i'l

l had boon proviou-ly .1. ri.|<'.l

thiit the Dower .Vet lia~ no tp|iii-

'•ation to froebeuch .
>'" ' ^

|,;a„M, lSl5eav.41li>..-, \h->...y\.

\ C. 71:i : so Lord K .moI. -

(llrliiir was peculiarly _'ralinl mi,.

.foil' < .'. .loiir.^ was the c i-'' "i -i

mortuaue l,y the hu-hnid. li i-

subinitted that, aecordui.' t •
'ii'-

,f the w .'-.N

•>0 "Boav." b-Jl
;' Wood, V.-C, are by sl.it. .-J * 4 Will.

1 ^ '

JoM<^ V. Joaes, 4 K. & J. 361 ;
(ante. p. 3 ),)) made subjr

I'll

.1. or
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husband may also eithor wholly or partiallv deprive his

wife of her right to dower, by any declaration for that

purpose made by him. bv any deed, or bv his will (/ ).

.As some small compensation for th<'-.' sacritlccs. tlif Act

granted a rigjit of dower out of lands to which the hu-
band has a right men-Iy without having.' had even a h-i/ai

M-i-in (")
;
dower is al-o .-.x-t.-ndt-d to cjuitalilf as well as

|t'i.'al c.-,tatfs ot inheritance in pi,~-rs,i(,n. excepting' of

cuurse estates iii joint tenancy (/). The etfect of the Act
i- evidently to deprive the wife of her dower. e.\c.-pt as

a^MJiist her hu-band',- heir at l.iw. If the husband
sliould (lie intestate, and po-s,.,;.,.,! ,,f ativ lands, the
Aife'> dower out of .~uch lands is .-till left her for her

~up[)ort. -unless, indeed, the hu-t,,;iid .diould have |,,.,

executed a declaration to tiie contrary. A declaration '-•''""'

of this kind has, unfortunately, found its wav, as a
'

""

'

-ort of common form, into many purcha.-e-(|eeds. Its

iii-eition seems to have arisen from a remeiubnim-e df

the troubloome naturt' (jf dower un<ler the old law.

united pos.-ibly with Mjme mi-apprehen.Mon of the effect

"t rh,. new enactment. Jiut, >ure|y. if the estate be

allowed to descend the claim of tin; wife is at le,i-t

e^u.d to that of the heir. -upi><)-in'.' him a deM-endant of

tiie hu-band : and far superior, if the heir be a lineal

aiiee-tor. <,r remote relation (y). The j. roper method
M-eii,, therefore to be. to omit any sc '.

declaniti'.n

ai.l!U-t dower, and so to leave to the WlOoW a [jro>peet

"! sharing in the lands, in case her lord shall not think
inopei' to di>jjose of theni. The charge given to a widow
"11 her husl.and's real e.-tate by the Intestates' Estates

'"''" '" li!~ Ui-l.t-. in.twith- .\',',!..2i> P,.Mv. .")!ts. 7 {>.. 1;
M iii.iin- tliat hi- in-.litors li,i\.- M. .v (;. t;^:

'
A'. ''/,,, ,,,„,„„'/"

I''' 'iiMr.'i- tlicrf'.M. And bv (lie ls!t.', J Ch, _>''i-, . /,' c;;/,/,,,

"

l...:ii I'l in-f-r Act. Is'.iT. -,"2
(:ii lnoi*. I r),, :ji,7. ' '

'"'

'
'

.
I'. _':!.'

). ,1 in ti\', re.il i-~t.!ti; (.!) s.M't. :i.

! iiMilr Mil,j..(t to tlic s.imr I r] SiM.-t. J: f,-,/ v. X..I,/, >,)

'-'".iiti.- f,,r (Ji-ht a- hi> [HTsoii.il 15.MV. .j'.ts • r/,/,/., v- A-,-,,
„;'/-,

'-'1''. All'.l -.:;: \V: !!.::;;•. - .-.:. ' i'.. t ! :.;..
.

J
'
-t

.
'

^t
,

1 inf.iitl

•tU. iiu-tits, <(4.

(') SL'cts. (5, T. 8. Si-i! Fry v.
(yi .sugd. V. .V l\r,irj, Uii, e.l.
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Act, IHOO (:), must ho satisfied hy sale or mortfiairr of ,i

coinpetL'iit i.art of siicli roal estate, before the wife ran

cluiin her dower thereout (a)-

Assi^inmt'iil

of diiwcr.

I

' I

!l i

A widow entith'd to dower at roniinon hiw had, a« ,i

rule, no rslalc in her husband"s hinds until her .'(lual

third ]iart tliereof had been duly set out and assigned m

her after his deatli {b) ; and in this respect the law \va>

not altere.l by the Dower Act. But in c(iuity it un-

considered that a widow entitled to dower had tW iii:lil

to receive an 0(iual third l)art of the rents and jnotit-,

of the land pending the assi<j:ninent of her dower
;

ami

she retains this rijiht (c). A widow's right to her dow.r

was enforceable at first by real action {(I), and afteiw.iivU

by suit in eipiity as well {<•), and can now lie a-s.ivd

bv action in the High Court of Justice (/). Wlinv a

husband has died after the year 1897. leaving a wi.low

entitled to dower out of his estates in fee simple. >hr

nuist of course seek the assignment of her dower finm

his jiersonal representatives, so long as they retain tli^

estates at law, as well as from the heir, whose bi'Mrtiria!

title is not, as we have seen (y), divested. Assigniihut

of dower may be made by parol only, and (\ov< iK.t

C.) .1"''. !'• -10-
, ,„

(,() II, Chnnin: , lS!t<). 1 Ml.

,/.) .1,,^. p. 3.-.I : Cn. l.itt.

•ft h. ;i7 :
•-' Waik. t'oiiiiii. II!.") ;

/;, V. Soillmnild Ha<^itl, 'l B. \-

('. 7;i4, "-'S : Hriiiiii v. Mnidilh.
' Kii'u, ryil ; Mc /'"' '' Kidihtl

V. (Iwliirill. 1 ^^ H. tiX-', tii)J,

t>!M;; Mnr^liM v. Sinltli. .') (litV.

H7. Of lands let fnr a tcriii of

MMis, and (if an undivided -liaiv

"ill land. Ill" widow takes a third

(Kill uf the rents and protits as

lier ddwer witlidut any assiizn-

inent : 1 Hop. flusb. \- Wile,

WVl. 343, 371. 3!t.) ; Williams on

Settleiiieiits. W» ;
]V lUiiuiis V.

'r/i'iinti'', l;ttm, 1 Ch. 713, 733.

(,) Wiltiditi.'' V. Thciiiat, 1909,

1 Cli. 713, 7-0; and eeo Re

Wn-on. lUlli. 1 Ch. li-'ii

(,/) 1 Hop. Hiisli. >V Will. I-"'

w/. When real action^ ui''

:ilioli-lied in 1833, wii!- I"i '\"-

reeoverv of dower were e\n|.ii i|

:

Imt in" IHti" these writ- «nv

abolished, and the fonn mI mi

action fill' dower was a--iM'il.it' !

to that of other eom I ih

aetions ; stats. 3 >V \ Wii!. IV.

e. -'7. s. 3ti; 23 .V: L'tVi.lr. I.Mi.

ss. :;i). -n.

(,) Mniiiiji V. M'ifiil /.
'-' \ '-

inn., IJ:.'; .I"'/..-'" v. /•/-'•

L. li. 11 Ki|.3:2!t. sch. 1^'.

'/) See 1!. S. ( . Iss:!. .\!'i'-
•\-.

Part HI., s. 4: II ./'./'" ^
77(c.m(H, 1909, I <'li.

'^''' '•'

]y:u,y,, iiiUi. ! fh. yy-.

(ij) A»te, pp. -'9, ^S, :;3I. ->
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require a deed (li). After the widow luis <,'ntercd iijxni

the land so assij^iu'il tn her, she Iji'cuincs scis d thtTcuf

iiiid a('4iiire.«, as from her hiishaiid. an estate for lif''

tlierein as tenant in dower (/). I5y the Settled Estates

Act, 1877, every tenant in dower may ).'rant the same l.i'

leases as <i tenant hy the curtesy, or otlier tenant for
,i.,^^,.,.

life, is thereby empowered to j.'raiit (A). Hut the

powers given t(j a tenant for life liy tlie Settled Land

Ai't, 1882, are not conferred upon tenants in dower (/).

{h) C'(i. Kilt. :i.'i a; /^."- V. (/.) St It. til ,V tl \i.t. c. Is,

/'-". r, J H'..-. >V I'lll. X. K, 1, :it. -. 111. S I'll'.]'. I.'-,, M. (,-M.

(.) Iliip. Ull-I,. .V Wife, :!!I2, ih ^'-i- -t.ll. !'> .V Hi \lrt. ,•,

411, 4l<i: Willi. iiii-< nil .Si-tt.!.'- :!s. ,<.:;, .-.s ; -m/-. |ifi. I_'.", -/.

nii-ilt-i, S!l.
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OF i.NcoKi'iiRK \r. iii:i;!:iiitam;;nt-.

J

fl! l; ;i1;»'-iin'»n h,i- hi'li-'ftd I n •\\r>-cr.;\ to thr

ii.iTur'- .md ii.'ii!"rif- '!' tr'-!,..!.! .--t,,'.- m hitiii. 'if

uiuih fh'- r.-n.iiit h.i- /'" '-. A- h.i- l.--'-n ulr-sni'-

. .vj,l,,iii>-<i ("/. -iich .--t.ir.- ,in- r.i'i!;."i iri Li'-v a- r,,r],i:v-.i\

l;.-r.'ilir,iin<-iir-. li.'<-,i>i~«' f'i'- u'A!!.-!'- ii;:!i'- i- a'-'om-

p.,i.i>-4 with r!;- p-) i'jii '.f a t.iir.'il'!'- riiiriL' ;
v.lul-

, .,ir.-> in or ri::hf- ov'.-i- lari'i. whidi i- iii f!i'' jio--.---ion

"! ,:l.'.Tl]'-r. .iT- ^''Tlli'-'l Ilpi^'ort-T'- J. ..- ir-1! J lifi" M_i.'-

'•r Ij-r-' r''.'hf- lU: "Com;' >i i--'l v.iMi Mi" po i^.m

of ar/.-Thini: tariL.nl'!'-. I.'iioriior'Ml h'T.-(lir,irri.-iit- '.vill

form thf n".\"t -uhi-'^t for oiir coti-iii'-ratiori. fli'-v

ar- i,ot -!ic!i an oh'v'i.,'!- -o'lrf'- of fnutfwl 'tiyivuful

,,. i- T!;.' aft-i.il <)fMijiarion of hii,.] ; \,nr. li.-in'_' i il'/'ihlr

'iiili.'-. Th»-V ar-; m' i'l'i-'i in l'roj..-r';»' a- 'A'-I! a- tanu'lM"

tiiini'- i^yi. A' Wf h.ivt; -•'•n I' :. 'h.av v.a- '"orni.-rlv

a fiirt!i<-r di-tiiii tion lj>-fA>— u (orpor'-a! .ni'l iii' orfioit-al

t:!;rfi;taiii'-nr- in 'h- fornwtliti.- r>-<iuir<"i for rh.-ir

rra!i-f'-r. P'or at <;o!i!tnon law forpor'al li'-r-iiitaMi>-nt-;

w-r" tiiainls- tran-f'rra'ol" hy fhat livtTv of -.-iMn

T.Liih \va- '•"•ntial to a f'-oiini'-nt ; w!i.-r'-for>; th»-y

'.v-r'.- >ai<l to !i- in Uv-rv. Wlnl'- in(or[/or''al h'-r'-iiiTa-

;:.' ri!--. wlif-n tran-f-rr"'! apart from tii'' ['"--'—!"" ''!

!a::'i. '.VHre ahvavs rf"[uir'-ii to },> roiivfy.'ri \>y rh-; fi-.-liv. rv

of a »'aK.'d writin'/. that is, hv d».-»;(i ('Ij. Th'-y wer-j

-/, .I;.'., j,r,. ,;1. 1.".;. 1 v»

f '.

•id
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i: : !

I I
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iiiprit.

thcnfdr.' siiitl «<• li«' in <inint. For tlio word <inn,i,

th()U^;li it, compn-liciKis all kin<ls of (oiiv<'Viiii<i<, vit,

more strictly un'l [iropfriy taken, in a (diivc\aii( r hy

NVu .Mact ,l,.r(l only (.). Hut as we havf mm'ii(/'), tli.' 1!<m1 I'lo

ptTty Act, l.^l">, proviilfd that all corporeal Inr.-liti

mciits sliouM 1)(' deemed to lie in jirant as well .1-^ m

livery ((/) ; and tliiis made tliern traiisferalile hv dr.ii

in the same manner as incorporeal liereditaiiHH!-;

There is. accordinjily, now no dilTereiice lietween tli'M.

two classes of |)roperty. as regards means of coiivevatinv

lUit the essential distinction lietween ri^'hts of owiiei-|ii|,

in jiossession and hare rights (A) of cour>e ••etnaiii-.

(-) Micp. 'I'dlrli. L'-'H.

(/) .1"/,, ].. L'l:.

(,/) Slat. S.V '.l\irl.(, liii; - J.
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OK A HI ;Vi:i!MON AM' A \K-TKI> liKMAIMiKH.

TiiK lirst kiii<l <'f iiicoipon'al lirrcditamciits wliidi \\ \ II - r'lii (If

In- I,

,. >hilll Illi'Iltlnll IS H)

t one tiiuc iiicnriHtn-a

iiu'wliat, of a inixi'd iiatiirt'. Itcii

1, at aiK'tliiT not ; and, fur tliis nil n t'll-

llirol |„.|i- ,1

reason, i

wliicli art' csscn

t is not usnallv classed with tliose lietvdit.inient-
,iit.. |.,

tiallv and entirely of an inc<ir|ioreal mil

Hut as tiiis lieroditanient part.d^es, during its inrorporeal

cxistouce. verv stronjily of the nature and attrii)utes of

other incor])oreal liereditanieiils, ])artieularly in its

alwavs j)erniittin<;. and fienerally re.|uirin>.', a deed ot

tirant for its transfer, it is here classed with such hcre-

ditanu'iits. It is called, accordinjj; to the mode of its

creation, a rcrcrsiim or a rcslnl miKiiiKtcr.

If a tenant in fee siinph' sliould <;rant to anothei' cr.uii i.v

jHTson a lease for a t.'rn\ of years, or for life, or even
„',"'|,'L'!Li!,'f

if he shoidd fzrant an estate tail, it is evident that he th." M- mn,.

will not thereby (lisj'ose of all his interest :
for in each

rise his ^'rantee has a less estate than himself. Accord-

ingly, on the expiration of tlu' term of years, or on the

decease of the tenant for life, or on the decease of the

(Iniire iti tail without havinu harred his < -tate tail ami

without issue, the remaininjj interest of the tenant in Ice

will rcirri to himself or his heirs, and he or his heir will

iiL'.iin become tenant in fee simple in ])()sses-ion. The

smalhT estate which he has so granted is called, durmi:

It- contiiuiance. the particular estate, being only a ])art. I'.uiirulo-

or parlieula. of the estate in fee (a). And during the

'

I

<(i 2 I'.lac 1,. Ciiniiii. \>''>

I

.1- i

i
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continuance of suth particular estate, the interest of the

tenant in fee siinple, which still remains undisposed of

that is, his pre- i)t estate, in /irtue of which he is to luivc

again the possession at some future time—is called his

reversion (b).

If at the same time with the grant of the particular

estate, he should also dispose of this remaining iutcrot

or reversion, or any part thereof, to some other person,

it then changes its name, and is termed, not a rercrsiin'

RcmniiiiUT. but a remainder {r). Tims, if a grant be made by A.,

a tenant in fee simple, to B. for life, and after his decease

to C. and his heirs, the whole fee simple of A. will he

A roniaiiiilcr disj)osed of, and C's interest will be termed a rriiuiimh r.

^'.I'riT '"l'!,>f expectant on the decease of B. A remainder, therefore.

always has its origin in express grant : a reveisiim

mere]; arises incidentally, in consequence of the giant

of the j)articular estate. It is created simply by the

law, whilst a remainder springs from the act of the

parties (J).

A rcv('rsi(

on a leiisc

fur \('ars

1. And, first, of a reversion. If the tenant in fee

simple should have made a lease merely for a terni "f

years, his reversion is U)okfd on, in law, precisely as a

ccmtinuance of his old estate, with respect to himself ami

his heirs, and to all other persons but the tenant tin

years. The owner of the fee simj)le is regarded as iiaving

simply placed a bailiff on his property {e) ; and tlie

consequence is, that, sid)ject to the lease, the owner's

rights of alienation remain unimpaired, and may lie

exercised in the same uuinncr as before. And in law his

estate continues to be an estate in fee simple //( /ww.vc.w/"/'

for \he fcudnl possession or seisin has not been paited

with (/). A con'-eyance of the lessor's estate m fee sini)ile

(/,) Co. Litt. 2l' I). 14L' b.

(() Litt. t^s. 21.'.. L'lT. As t(

•!,, ,.v,i-i!l :.( »!•,, !,!l;:^. -.!,

I', \ M. lll>t. Kiiu. Law. 11. :;L

((/) 2 JUack. Conini. Itili.

(') Walk. Descent-. |oS (I 111.

|t|. ,.,! 1 . ,;.,.»,. 5,1,. 1-. !•..

[J)
/'( I'aiji'iii.^ S, III. u: 1,1.
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may, therefore, be made by a feoilnunt with livery of
""''/|"f^''.""'

seixin, made with the consent of the tenant for years (y). fc/.iiindit or

lUit, if tliis mode of transfer should not be tliought ^l^nu'

e\\^\h\e, a jjrant ])y deed will be e(|iially eHicacious. For

the estate of the j^'rantor is strietly incorporeal, the

tenant for years having tin; actual possession of the lands:

so long, therefore, as sucli actual possession continues,

the estate in fee simple is strictly an incorporeal rever-

sion, which, together with the .seisin or feudal jmssession,

may be conveyed l)y deed of grant. And this is so by

the conmion law, and does not depend on the Real

Property Act, 1815, which made corjional hereditaments

transferable by deed of grant (/)). But, if the tenant A nvcrMon

fee simple sliould have made a lease for life,
{''.Viif,'.'

'

ni

he must have parted with his si'isiii to the tenant for

life : for an estate for life is an estate of freehohl, and

sucli tenant for lift; will, therefore, during his life con-

tinue to be the freeholder, or holder of the feudal seisin (/).

No feoffment can consequently be made l)y the tenant in

fee simple ; for he has no seisin of which to make livery.

His reversion is but a fragment of his old estate, and

remains purely incorporeal, until, by the drojjping of the

life of the grantee, it shall again Ix'come an estate in

])()sscssi()n. Till then, that is, .so long as it remains a

reversion expectant (m an estate of freehold, it can only tmi-t l.p con-

lic conveyed, like all other incorporeal hereditaments ^',\,',.|,„jy

'

when apart from wliat is corporeal, by a deed of grant (A).

t i

%t

We have before nu'ntioned (/) that in the case of a

Irise for life f>r gift in tail made by a tenant in fee simple,

a tenure is created lietween the parties, the lessee for life

i)r donee in tail holding his estate of the freeholder in fee

1.=

I., li. 7 lv|. 40:t • \V,d,J(,ld ,(

Ji'iiK'l.i/ I'lnoii i,niik\ I. Id. V.

)'//.-, iillll, 1 Ch. 4,jJ, 4,J7, Kie;
'i"l'\ p. :!7 ami n. (r).

(;;) I'n. Mtt. 48 li. n. (S).

(' ) l'lrkin^, s. :;:.'i ; /"'( li.

II,;,- v.r„/f. 7 13. \ C. LM;!, i4S;
aiit.-. [ip. Kis. L'L'I, I'lT), •2:H<.

{i\ Watk. |)i-sn-iit>, mil (114,

4th cil.) ; anil, pji. (>.'). i.">l.

(/) Micp. Tniuli. -':t(l.

[ij Ann , pji. 114, 1 ii».

Ifi ! -! '

m.
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as lord. So in the case of a lease for years, the lessee

upon entry becomes tenant to the lessor, and the relation

of the one to the other is also called a tenure (m)
:

although, as we have seen (h), this relation was treated

as lying outside the law oifree tenure. Still an oatli of

fealty has always been incident to the temire of an estate

for years as to that of a freehold estate (o). And tlie

rent reserved on a lease for years is called rcnl scrrur

equally with the rent due from a freeholder to his lord ;

and it is recoverable, if in arrear, by the same remedy of

distress which the common law accorded to the lords of

freeholders for enforcing the services due from thi'

latter (p). As we have seen (q), the oath of fealty is now

never exacted, and a rent is rarely reserved on the creation

of an estate for life or in tail ; as these estates usunllv

arise under family settlements. In the case of a lease for

years, however, the rent which may be reserved is of

practical importance. Rent service is so called in order

to distinguish it from other kinds of rent, to be spoktn

of hereafter, which have nothing to do with the services

anciently rendered by a tenant to his lord. It consists

usually, but not necessarily, of money ; for it may he

rendered in corn, or in anything else. Thus, an annual

rent of one peppercorn is sometimes reserved to be ])iii(l.

when demanded, in cases where it is wished that land-

should be holden rent free, and yet that the landlind

should be able at any time to obtain from his tenant an

acknowledgment of his tena: ey. To the reservation of

a rent service, a deed was formerly not absolute!)

necessary {r). For, although the rent is an incorporeal

hereditament, yet the law considered that tlie same

ceremonv, bv which the nature and duration of tie

(in) l.itt. sv. .-.f<, i;{J. 4t).">, .^G7— (p) Litt. ss. .iS. IJi'. uM.'i. l'I I :

."2. oTti. .".77, .".S(i, ,".!»(», r>i)l
;

Co. Litt. 87 li, Ul' a. h. 1-ls a :

Co. Litt. iCJ 1). aiile. p. Cs.

(/*) .1"/..
i>|).

iti ijo, 28. r..-,. ,v/) .iiitr. lip. .-(;. ii.\ i.'o.

(") ]{ra(t. fo. 811 a : Litt. ss. Ir) Litt. s. 211: Co. I. Ml.

LU, 1^2 ; Co. Litt. 07 I), 1)3 b. 14;{ a.
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e-tate were fixed and evid'-ncefl. was suBitieut also to

ascertain the rent to be paid for it. But, by the Real

Property Act, 18l.j(.s), it is provided that a lea.se,

re<|uired by law to be in writing, of any tenements or

hereditaments shall be void at law. unless made by

deed. In every case, therefore, where the Statute of

Frauds (0 has required leases to be in writing, they

niu^t now be made bv d.-.-d. liut, according to the

excejjtion in that statute ('). where the lease does not

e.xceed three veurs from the makini;. a rent of two-

thirds of the full improved vahu-. or more, may still be

reserved by parol merely. Rent service, wh.-n createfi.

i- considered to be issuing; out of every part of the land

in respect of which it is paid (./) : one part of the land is

as much subject to it as another. The common law

reniedv of distress for the r.-covery of rent service was

bv seizing all goods of the tenant, or any otlier p -on {>/}

(HXrept those privileged from distress (:) ). which were

found on any parr of the j)remises, and impounding them

as a pledge for paymmt ('/). Hut tlu- >ale of L'oods

di-trained for rent was authori^-d by a statute of William

and Mary (/-). And by an Act of VM^f" ('). n-placing as

to l(ML'Hrs an Act of 1871 ('/.). the good- of the following

ptT-ons are proteeted from di-tre-s upon the- conditions

and with the exce]>tions mentioueil in tli-' .Vet. viz. (! )
.mv

Hfal
Act,

W')

I'n.j.-rtv

1>4.-..

Hint
DUt (:

part '

lan.l-

if r^,,^

.f the

Di-tr.

^•' St It. s\ 'j\ It t. f. li'ii.-. :;.

i'-;..Mhii.' -t.it. 7 A s \'iit. I .
7il.

- -t. t.. till- -ami- rlT.-t.

i! >t.it. -2'.) C.ir. II. c. :i. (.'

.

p. h,.-,.

CM >.•!. -2.

I n C... l.itt. 47 a. U-' i.

-;i S,-,- rh.illnii'n V. H-,i.,n..,i:

,

!:«'>. 1 11,. 49.

:; .\< ti) what tIniiL'- an-.

jirn ill ..'dl fniiu lii-ti'--. -•'"

\V:,.-. l',.r~. I'rup. Iii4 and Tahl.-.

17!l, .'.I.

i''i I ". I.itt. +7 a ; 3 Blaik.

Cmmiiii. ij— 14.

;'! St.it. -1 W':l. .V M-irv. c. J.

Thy lariillurd'.* privilege of dia-

tr'--- wa- fiirthrf .wt'-ii'i'd hy

.t.it-. s Ann-. . . 14 ; 4 < 11.

,.. .'^
: 11 (..-.,. II. r. 11» ; :i .V 4

Will. I\ . c. VI. -. •i7. :!>»
; 14 A

l.j \ut. c. !'). -. -'. lint lat<T

-taliitf> ha\i; ri-trn t.-d ti,.- ri.'ht

ti; di-tra;n f'T rent ;
>ti- .-tit-,

h Kdw. \I1. c. JH, --. L'^ :!l.

rcplariiii: 4ii A- 47 \ u t. .. til.

.„. +4-47, liiiiitin.' tlii- r,_'ht to

di-trim ii|pnu .i.TKiiltur i! iiuM-

HiL'- ; •"'l A .'iJ \ 1' t. c. Jl. and

.J"* A .59 Vi..t. ;-. J4. ..'.-n.tally

aMi--tidinir thi- law.- uf d;.-tri^- fur

ri-nt.

U-) Stat, s Kdw. Ml. f- •"'•j-

[d) Stikl. ;i4 A \i'j \ i^t. 0. ','J.

I I

',u-\
o • .1 ii

I

11

t< .
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under-tenant liable to pay by equal instalments not

less often than every actual or customary quarter of ;i

year a rent which would return in anv whole year the

full annual value of the i)reinises or of such part tlicicof

as is comprised in the under tenancy, ("-') any lod^'cr. and

(3) any other person whatsoever not being a tenant of

the premises or any part thereof, and not havin;,' anv

beneficial interest in the tenancy of the premises or of

any part thereof. The remedy of distress for ivnt

service belongs to the landlord of conunon right, witliout

any express agreement ('')• Under section one of the

Courts (Emergenev Powers) Act, 19M (/'), and the Arts

Acts, amending it {;;), the leave of the Court must be olttainrd

to levy any distress for any rent to which that enactment

applies (/;).

Condition
re-oiitrv.

DeiiiaiKl

f(jriiierly

rei|uireil.

In addition to the remedy by distress, there is usnallv

contained in leases a condition oi re-entry, empoweiini!

the landlord, in default of payment of the rent for a

certain time, to re-enter on the {)remises and hold them

as of his former estate. When such a condition is

inserted, the estate of the tenant, whether for life or

years, becomes determinable on such re-entry (/). liv

the common law, before any entry could be made or

action brought under a proviso or condition for ic-entrv

on non-payment of rent, the landlord was riMpiired to

make a demand, upon the |)remises. of the precise lei.t

due, at a convenient time before sunset of the last dav

when the rent .ould be paid according to the con iition :

llie 4lli .\iiL'.. 1!H4, an. I t- .iin

rrni at li ^1 ihdii i;.")0 per idmuiii

line anil payalile nnder ainin i.e t

made on or after that day :
I'Hl

it was Intended 1)V the ani' iidin_'

.Aets of lltiti and'i;UT m iav-nr

of oltieers and men ol II i-

Majesty'-s forces as stated ;
~'e

as to tiiis and as to the duraii'ii

of the Art. fZ/ifr. p. 2'.).t. n. !"/!.

(() Si'd Moore v. Lllrmih .1/ i-

iii'l Co.. Lid.. litltS. 1 Ch '>!'>

(i) Litt.ss. L>l:i.L'U. It must
bo made between sunrise and
sunset ; Tnltitii v. Dml.' . .'> II. A:

N. (UT.

(/) Stat. 4 A -. Ceo. V. e. 78,
». 1 (I,/,).

i'j) .Stilts. ti& 7 (ieo. V. 0. l:{
;

7 & 8 Coo. V. 0. 2.>, s. S.

(/') This 'nivctment ap[)oars to
apply generally to any rent of
any amount duo and payablo
under a contract mado before
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thus, if the proviso were for re-entry on non-payment of

the rent by a space of thirty clays, tiie deniaiui must

have been made on the eveiiiiii,' of the thirtieth (hiy (/,).

But now. by an Act of 1^5-j. rejilacijij; a statute of

George II., if half a year's rent be due, and no suliicient

di-tress be found on the i)remises {/), the landlord may,

at the expiration of the period limited by the [)roviso

for re-entry {in). rec(n'er the [)reniises by action, without

any formal demand or entry (/'): but all proceedings

are to cea.se on payment by the tenant of ail arrears and

costs, at any time before the trial (o). Formerlv the

tenant might, at an indefinite time after he had lieen

ejected, have fded his bill in the Court of (,'hancerv. and

he would liav(^ been relieved by that Court fnjin the

'•
! ;iture he had incurred, on his ])ayment to his land-

lord of all arrears and costs. Hut by the same statutes

tlie right of the tenant to ajiply for relief in equitv was

restricted to six calendar montlis next after the execution

of the judgment on the ejectment (y/) ; and under an

Act of 18G0, the same relief was allowed to be given bv

the Courts of Law (y). And if the landlord n;cover

possession of the premi.-es, undei a jiroxi-o for re-entry

on non-payment of rent, by entr\ and not i)v action (r)

i>iit

iiVrrv '>f

III willi

lii'iiiariii.

f.,if.

niiii-

,,f n

1 f ilL'ilill'l

ituir fur

|Kiytri('Mt

111'.

bv lit r\

1 Win.
Lift. Jill b, .f th.^ l.ui.l !. but lb U-

IV.C,

I'lolh

2 (^ 1!.

. I'.tld, 1 K. 1'

S7. II. (|l>);

H.A X. Is.-J.

ic i--lif f

41X1
;

It of

•ht i.bt^

aiy t'^r t

|,,,-.i'-~ir,ii iip.iii a ni

t a

I;.'-

1 II -II' h ,111 a'ti'iii :

.) /;. il. Ii

".\,.ii. i!i|i;. I K. ]'..

!< ""'' . |i|i. J'.l'.l .iii'l II. ';»).

St.it. !. lb \ irt.

It. I.

.'111.

> \ Ki \i. t.

'II.Htm.' -tat. i ( . II.

lll'lci ti lilt h-

(liactlli:: -tat. 4 I ;

I'l i^><:{.

t he <ainf ),n\ i
1. --

: //-.- cl. U ./Hit

On!. HI. r. b. LilIit

1 '. I;. ii:j:i ; .1/.,

till'

'fCllull li.f

(K ni'-f..'i^nov

lJU.,in,itbc A. t,d:

'\i.-r-i

'. lltoT

.) Stat, -t 1,

bv I.-

it. It 1- net ritTt»-..irv for a lati'l-

I'.l'l ~v<kl

f.

iiiL' to fiifiiriT a iirnvi-i 1 fiari. In;): ^/.,,./,-

1 i''-iiitry on non-[iayiiiciit of ll'i',:,,!!,. ?, ('iin'-

any r"nt. to which that cnart-
nt .ij'i'lic-. to obtam tlu-

(•/, >t.it. !:i A n \itt.

' .[',

\y,

.< ti..

I.

i.,.f,

.

ini action to recover p»)-;scsaiou

''''il

II
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(in wliic'h case ho must still niiikc a formal demand for

tilt! rent, unless he be excused from doing so by the tfiiu-;

of the proviso (n) ), the tenant will have a similar ri^'lit

ri„. i„.,H.ilt to relief (0- In aneient times, also, the beneiit of a

of a .•ni,.liii..n
(.(indition of re-entry could belonfl only to the landlord

and his heirs ; for the law would not allow of the traiislti

of a mere conditional rij^ht to put an end to the estate of

another {'0- A ri<;ht of re-entry was considered in tlui

same lijiht as the ri},dit to bring an action for money diif ;

which right in ancient times was not assignal)le. This

doctrine sometimes occasioned consiilerable mcdii-

venience ; and in the reign of Henry Vlll. it was found

to press hardly on the grantees from the Crown of the

lands of the dissolved monasteries. For these grantees

were of course unable to take advantage of the con-

ditions of re-entry which the monks had inserted in the

leases of their tenants. A parliamentary remedy was,

therefore, applied for the benefit oi the favourites of the

Crown ; and the opportunity was taken for making th.-

same provision for the public at large. A statute was

accordingly passed (.'•), which enacts, that as well tlie

grantees of the Crown as all other persons being grantees //)

or assignees, their heirs, executors, successors and assigns,

shall have the like advantages against the lessees, by

entry for non-payment of rent, or for doing of waste, or

other forfeiture, as the lessors or grantors themselves,

or their heirs or successors, might at any time have had

or enjoyed ; and this statute is still in force. It is also

provided by the Conveyancing Act, 18^1, with regard

only to leases made after the year 1881 (:), that every

(.,) Stat. :i-> lien. Vlll. ' .
".I ;

Co. Lilt. 2\.-< :i ;
hh.i>'"^..l ..

()l,n-ti'>ir.:i M. \ s. ;!s.'.:;!ii. A-

to the etieet of tins Art. mi- I

Wins. V. cS; 1". 401!. I'ml ..l.

(I/) A. lessee of tlio i-cmt-lim is

within the Act ; ll'/i'y/./ v. Un-
!::'i:!h •: ;! c. B. lis;;.

(z) Stat. 4-1 & 4.") Vict. c. il.

s. 10, extended by the Convey-

Keniedy liy

st.itnte',

(-) A pi'ovi-o for re-entry on

non-payment of rent without

maku!': any .Icmaiul for the rent

is lawful and is frei|Uently made
;

l>,„ d. Harris v. M'l^l'r-.; > 15. \-

C. VM).

(/) lloirardy. Fan-ihd'n ,
18(.t.),

:: Cii. .").Si.

(„) Litt. S.S. :t47, 348 ;
Co.

Utt. 265a,a. (Ij.
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condition of re-entry and other condition contained in a

lease, shall l»e incident to the reversionary eslate in the

laud, and shall be ca[)al)le of beinf: enforced by thi'

person from time to time cntitl(;d, subject to the term,

to the income of the land leased. The landlord may alsD

sue his tenant personally for rent due to him.

?,m

Rent service, beinj,' incident to the rtivcrsion, pas.ses i:'"t mivi...

l)v a grant of such reversion without the necessity of -i.mt nf tiir

any express mention of the rent('/). Formerly no "•^''-""'

grant could be made of any reveisinn without the

consent of the tenant, e.\j)ressed by what was called

his attortn/'cnt to his new landlord (/>). It was thought Atinnimnit.

reasonable that a tenant should not have a new land-

lord imposed upon him without his consent : for, in

earlv times, the relation of lord and tenant was of a

much more personal nature than it is at present. The

tenant, therefore, was able to i)revent his lord from

making a conveyance to any j)erson wliom he did not

choose to accept as a landlord : for he could refuse to

attf)rn tenant to the purchaser, and without attornment

the grant was invalid. The lamllord, however, had it

alwavs in his power to convey his reversion by the

e.xpeusive process of a Ji»e duly hvied in the Court of Vuk

Common Pleas ; for this method of conveyance, being

judicial in its nature, was carried into effect without the

tenant's concurrence ; and the attornment of the tenant,

which for many purposes was desirable, could in such

case be compelled (c). It can easily be imagined that a

doctrine such as this was found inconvenient when the

rent paid by the tenant became the only ser\-ice of any

iUi.inL' Act. 1911 (<tat. 1 .^ 2

^'i:-. V. C-. liT). .-. 2, tn the bfiR'lit

of a (nmliticin, wliioh hcciime

iiilMrcciilik' bcfoie the a»iL'n-

ni(i;t (p{ the revPFfioti, wlicre

ni.Tlf iiftpr that year. As to tho

id) Lift. ss. 22S, 22!i, .">72
;

IVrk. >. li:?: /?'''-.- V. I'opp,

Un^. 1 K. B.C.37 ; litU, I K. B.

2-s4.

it) Litt. ss. .).")1. Mi~, ,168, 569,

Co. Litt. .WOa,n. (1).

.1 li All ,( j> i >ni

\\i V. ,V )'. 4o:!, 404. del.

2.-1.

21

1

1

!t-i.

i i

41. i t i

.nl,
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bcnplit rendered to the landlord. The neressity «.f

-nt attornment to the validity of the ^rant of a reveisidn

was aceordingly aholislied by a wtutute of Anne (r/).

|{iit the statute very properly provides (r) that m.

tenant shall be prejudiced or damaged by payment of

his rent to the grantor, or by breach of any condition lor

non-y)ayment of rent, before notice of the grant shall lie

given to him by the grantee. And by a further statutf (/)

any attornment which may be made by tenants without

their landlords' consent, to strangers claiming titli' ti)

t'
' estate of their landlords, is rendered null and void.

Nothing, therefore, is now necessary for the vali<l con-

veyance of any rent service but a grant by deed of tlic

reversion, to which such rent is incident. When the

convevancc is made to the tenant himself, it is called a

release (<]).

Rent formerly The doctrlnc that rent service, being incident to the

stn.('t'i.>n''"of
reversion, always follows such reversion, formerly gave

the rev.rsion. j-jge t,) the curious and unpleasant consequence of the

rent being sometimes lost when the reversion was

destroyed. For it is [)0ssible, under certain circum-

stances, that an estate may be destroyed and ceax- to

exist. For instance, suppose A. to have been a tenant

of lands for a term of years, and B. to have been his

under-tenant for a less term of years at a certain rent

;

this rent was an incident of A.'s reversion, that is. of

the term of years belonging to A. If, then. A."s term

should by any means have been destroyed, the rent

paid to him by B. would, as an incident of such term,

have been destroyed also. Now, by the rules of law,

a conveyance of the immediate fee simple to A. would

at once have destroyed his term,—it not being
i
ossilile

that the term of years and the estate in fee simple

(d) Stat.4&oAnne,c. 3(c. 16 (f) Sect. 10.

in RuffhcadK «: 0- 9><-c Allfork (/) Stat. 11 Geo. II. c 10. s 1 1.

V. .Uoor^Hvr. 9 Q. R. n. 3f)f>; ('j) J»7cp. lil-.

Ilnrn v. Heard. 1912, 3 K. 15. 181.
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should subsist topftlifT. In !>-f.';il lati!.'iia;.'f the t<Tin

of years would have been ),'in/i,/ m rlic lart."'r estate in si.r-cr.

iff sirnplf : and tin- tfnii luirii.' tiii'r!.'''ii and ijoiif. it

followffl as a lU'Cfsviry rori-tM|ii.'ii(f. that all its inciflcnts.

of wliich \i.'s n-nt wa.- nrn', fca«<-d al>o(//). Tlii^

MUplfasant result was soriK- tiin*- -'\uc>- [irovififd for and l^ .- - -ur

ohviati-d with respect to leases surrendered in order to
'^""''

" '
'"

lie renewed. the owners of the new lea-i-< li.injr iriVeste<| r<ijin.Ml,

with the same ritrht to the n-nt of under-tenant-, and the

same n-inedy for recovrrv thfienf. a< if thf original h-i-e-;

had heen kef)t fin foot ();. liut in ail other rases th>'

inionvenienc(' continued, until a rfuifdv wa- provirieil

hy the Aft to ^inlplify the tran-ferof |,ropertv (/! ). This

Act. however, was shortlv aftiTuard- n-pi'aled liv t(]<-

Ii''al Property Act. ]f<\T>{lj. which provide-, in a more l!.,ii i'r.,|„rtv

etlicient thouirh .-omewhat crahlc-fl clau-e (//«), that,
^'

'"
'^'''''

wlien the rever-ion exjiectant on a i>'a,-e. made either

lii'fore or after the jia-sini: of tlie Ar't. of anv t.'tiement-

or ht-reditaments of any tenure, .-hall, aft^r th<- l-t of

Octolier. 1815. he .-urrendereil i,r mer(;<-. tin- estate,

wliich shall for the- time ht-ini; confer, a- au'ain-t tli"

t<-iiant under the same lease, the ne.xt vestt-d ri<.dit to th<>

same tenements or hereditaments, shall, to the extent

and for the purjios.- of j»r<'servint: -ueh incidents to and
obligations on the same reversion as Init for the surrender

nr merszer thereof would have subsisterl. be deemed the

reversion expectant on tlie same lea-e.

-. A remainder chieHy differs from a reversion in this. .\ n !iii.;,<if.r.

--that between the owner of the particular estate and
the owner of the remainder (called the remainderman)
no tenure exists. They both derive their estates from X- 'f-nurp

the same source, the grant of the owner in fee simple : li'-^i'ilr ''4unt
an<i rcmain-

tf-ndcrl to Crown land^ bv -tat. 'lerraan,

S A- ft Virt. r. 09, ,=
. 7.

' A ( .-Tf»*
. 7 A s \ 1' '

. t . 7»f. -. i J.

i/) St.it. s ,v !i \':,f. r. Imi,

ill') .>ect. U.

;''. HV',/) V. Ru'->fU, .3 T. R.
3'':i. I R. R. 72.5.

:! I'n-f. C.nv. 1.3S: c ,,„..„. v.

z*

t,S
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ill il iflj
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and OIK" of thcni has no more rijilit to be lord tli;in thr

otlitT. lint as all estates must he liolden of some |mim,ii,

- in the case of a ^rant of a i)artieiilar estate wilh a

remainder in fee simple.- tlie particular tenant ami \W

remainderniai\ both hold their estates of the same < Im I

lord as their jjrantor held before (>0- It conseiiumtlv

foUows that no rent service is incident to a reiiiaimlrr,

as it usually is to a reversion ; for rent service i< an

incident of tenure, and in this case no tenure txi-i-..

The oth"r i)oint of ditlerence between a reversion ainl a

remainder we have already noticed ((*), namely, that

a reversion arises necessarily from the jjrant dl tli.'

particular estate, beinji simply that j)art of tlic <Matr

of the grantor which remains undi.H])osed of. Imu

a remainder is always itself created by an e\pre-s

grant.

p„wcis ..f We have .seen that the powers of alienation posx^iil

iili.m.tinii
I

.^ tenant in fee simi)le enabled him to make a Ica-r fur

niiiv lir cxcr- ~
, ,., -f^ • ^ -i n .

cis.Ml coil- a term of years, or for life, or a gift in tail, as well .r- to

iiirroMtly.
^^^^^^j. ^^^ ^.<x•,x^.yl in fee sim|)le. But tlie.se powiis aiv

not sim])ly in the alternative, for he may exeivi-e all

these powers of alienation at one and the same moiiniit

provided, of course, that his grantees come in niif at

a time, in some prescribed order, the; one waitiui; t<ir

libertv to enter until the estate of the other is il.t. r-

niined. In such a case the ordinary mode of coimy-

ance is alone made use of ; and until the pas^inf; of tlir

Real Property Act, 1845 (/>), if a feoffment .should iiav.

been employed, there would have been no occasion for

a deal to limit or mark out the estates of tlm-i' who

could not have immediate pos.session (</). Tli.' .- '-^m

would have been delivered to the first person who w.i-^

to have possession (r) ; and if such person was to have

(h) I.itt. s. 2lj).

(<i) .-tiif', p. ;i62.

(/») Stat, s & '.) \ii t.

8. 3, anU, p. 10.5.

I(i6,

(7) Litt.s. on : r,.. I.ilt. I4;i,i.

(r' !,itt, K. 'Je : -' HI." k.

C'limin. 107.
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been only a tenant for a term of yt-urs, such sei>in wouM
have iiuiiiediately vestc-d in the pn'<crihe(i owiut of the

first estate of freehold, who-.- ]m\\\'i th.- tenant for yearx

is uccounteil to be. From mk h lir~t freeholder, on thf

determination of liis estate, the vcixin. hv whatever
means vested in him, will devolve on the other jirantees

of freehold estates in the order in whifh their estates

are limited to come into po^-e^sion. So lonir as a

regular order is thus laid down, in which the pos<es>i()n

of the lands may devolve, it matter- luit how main-

kinds of estates are granted, or oii how manv per-ons

the same e.state is bestowed. Thus, a -.'rant may be K.^ainph.

inade at once to fifty dill'erent people separately for

their lives. In such case tlie grantee for life who is

tir>t to have the possession is tlie fiarticular tenant to

wiioin, on a feotlment. sei-in would be delivered, and all

the rest are remaindermen : whilst the reversion in fee

simple, expectant on the decease of them all. remains

with tiie grantor. The second grantee for life has a

remainder expectant on tiie decease of the first, and will

he entitled to po>session on the determination of the

e-tate of the first, either by his decease, or in case of

Ills forfeiture, or otherwise. The third grantee must
wait till the estate both of the first and .second shall

have determined
; an<l .-o of the re.-t. The mode in

which such a .set of estates would be marked out i.s as

follows:- -To A. for his life, and after his decease to li.

for his life, and after hi.s decea.se to C. for his life, and
so on. Thi.s method of limitation i.s i^uite sulliciciit for

the purpose, although it by no means exj.resses all that
IS meant. The estute.s of ]i. and C. and the rest are

intended to be as immediately and effectuiilly vc-ted in

them as the estate of A. : so that if A. were to forfeit

his estate. B. would have an immediate riglit t<j the

po>se-<sion
; and .so again C. would have a right to enter.

•••• .e-ucvei tht; e.-»Ute.'* both of A. and il might determine.
Hut:, owing to the uec-ssary ir 'irrnity of language, all

t .» r ,•

f'l

I i

v.- J I',
I. {1 '1

: I

I !

I
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tliis camidt lif <'X|ii<'s.><c(l in the liriiitatinn-, nf .v.i\

Wor.l- iiH.il (iidinarv dcM-d. The words "and athi In-- dro ,i~r
'

'\'.'-.'i'.'l'i m" '"'• tlnTt-for*', cdnsidtTcd ii ^tnfliciciit fX|iii'>.-^iiiti i.l .m

iii.iiiKlri "fi'i- intention to ronfi-r a vcstt-d ri'niidndfr after an c-i ,t,

for lift'. In tlie case \\f have sfleifi'd ol i.nirn nm-

••states, evt-rv one f^iven only for tlic life ot fa( li i^raiiiir

it is manifest that vfv many ol the j;rantees can d. ii\r

no henelit ; and should tlie first f;rantee siirviv.' ,ili tln'

others, and not forfeit his estate, not one of tlum uill

take anytliiiifj. Nevertlieh'ss each one of these ur.' i-

A \>-t<.i H-- hiis an estate for hfe in reniainch-r immediate!\ n-hil

;;;;';';;|;[,"7 in him-, an.l each of these remainihTs is e,,i,;,l,|r ut

i.y iIm.i ,>f beinij tran'' rred, both at hiw and in e(|uiiv. I.v a ii..ii

L'niiil. , • 1 11
of f;rant. in the same mannt r as a reversion. In tli>

same wav, a grant may lie made of a term ol m.h- tn

one person, an estate for life to another, an e-iitr in

tail to a third, and last of all an estate in lee -iin|ilr

to a fourth ; and these grantees may In- entiil'd tn

possession in any prescrilied order, except as to iln

grantee of the estate in fee sinii)le. who must nedssiniv

come last : for his estate, if not literally interniiiiiilili'.

vet carries witli it an intermmalile power ol alieiiatinii.

which would keej) all the other iziatitees for evn mit

of possession, liut the estate tail may come tirst mio

possession, then the estate for life, and then the term

of vears : or the order may he reversed, and the trim

of years come tirst, then the rotate for life, then the

estate tail, and lastly the estate in fee simple, wliiili,

as we have said, must wait for possession till all tin'

others shall have been determined. When a remaindn

comes after an estate tail it is liaMe to be liaried 'nv

the tenant in tail, as we have already .seen Tlii- n-k

h.iiniii.ii nf It nnist run. Mut if any e.state. be it ever so small, l-

always ready, from its commencement to its end. tn

come into po.ssession the moment the [irior estati's. If

thev what they may, iuip|)en to determine, n ;- :;(;;

a vi'slcd rctnuiiiilir, and recognised in law as an e-tate

a \.-lr,|

ICIM.UIhIi'I .
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grantable by dffd (<). I* wmiiM he uii t-stiit*- in po-'^fs-

xion, were it not tli.it nrhi-r e.-taff'* liavf a j)rior claim
;

and their priority alone [lostpoiifs, or [M-rliaps may

entirely prevent posse-<-.i()n l»eing taken by the remainder-

man. The gift H imint'diate ; but tie- rnjuyment must

necessarily depend on the def.TiniiiatKiri of the e-itates

of those who have a prior right to the possession.

>i >

'il'!

In all the 'ases which wi- have as yet considered,

each of the remainders has belong'^l to a different person.

No one per.sf)n has had more than one estate. A., ii.

and C. may each have had estates for iiff ; or the one

inay have had a term of years, th'- otfier an estatt; for

life, and the last a remaind'T in tail or in ft.-e simple.

Hut no one of them ha.s as yet had more than f)ne e-tate.

it is [)ossible, however, th it oii'- person may have, under Oui'iht-.h

certain circumstances, mon- than om- estate in the same '"'^^
'^'j^^'^

land at the same time, onr' of his estates being in posse>- inu c-i.ii ••

.sion. and the other in remainder, or j)erha))s al! of them

being remainders. The limitation of a remainder in

tail or in fee simple to a person who has already an estate

of freehold, as for life, i., governed by a rule ,)f law,

known by the name of the rule in >/,«//, ,/'\ ra.^< , so itui, ,i,

called from a celebrated ca.se m Lord Coke'- time, in
"^

" ''

which the subject was much discu.:.sed (/), .lithoutrh

the rule itself is of very ancient ib;t:' ('()• As this rule

is generally .supjtoseti to be highly technical, iiid foumied

on principles not easih' to be perceived, i*^ may be well

to pnjceed gradually in thi. attemi)t t(. e.YjMam it.

J i «f J

IP

We luii-e seen that, according to feudal law, the (irant.-.- ..f a

grantee of an hereditary tief was I'onsi.' .'d as being
p, j,„',|,.,i j.

I'j Keiir:'.,.C. R.lilt) ,
_• !'n-'.

Aur^t. 113 ; Cu. Litt. Jti.'i a. ii. i J) ;

and con^l'ltT f'nrdifj'ln V. f nrzt.n

ll'i'if, l&Ol, IM ii. 47<J ; .\hin> d:

thfr- V. Laid tiijtitni ttitgi.i-

IraTK 1918, 1 Ch. 2U2, I'OT -JoS.

a [ .r-ipij.il

(0 •>•'<'
'.'-v'

104.

'.<) V. 15. Is K.iu, II. .-,77,

tran^-latcd 7 .Man. iV <;
.

'.(41

.

n. (') ; ;is K'iw. ii' J'l ;
4'»

Kdw. Ill •,.

t
'I'

f i

m V.

W
iili-

^ii



I 376 OF INCORPOREAL IlKRKDITAMKNTS.

T.> A. fn

lifl'. ^ui.i

Ills ,|,M'C'.'

Ill-- ll(|l>

entitled during personal enjoyment only, that is. fdr

his life ; while his heir was regarded as having In tn

endowed with a substantial interest in the land. And

these conceptions seem to have been imported into

English law along wit'i the jirinciple of tenure (./ ). In

early times after the Conipu-st therefore, if a grant o[

land were made to a man and his heirs, his heir, du

his death, became entitled ; and it was not in tiic power

of the ancest<ir to prevent the descent of liis otatt-

accordingly. He could not sell it without the consent

of his lord : umch less could he then devise it liy liis

will. The ownership of an estate in fee simple u,is

then but little more advantageous than the i>ossev-ion

of a life interest at the present day. The power- of

alienation belonging to suc'i ownership, together with

the liabilities to which it is subject, have almost all

been of slow and gradual growth, as has already heeii

pointed out in diilerent ])arts of the j)receding clnipters ( //).

A tenant in fee .simple was, accordingly, a person wlio

held to him and his heirs ; that is, the land was given to

him to hold for his life, and to his heirs, to hold alter his

decease. It cannot, therefore, be wondered at. tital a

r liU gift, expressly in these terms, " To A. for his life, .mil

li.',;'*'^
after his decease to his heirs,'' should have been anciently

regarded as identical with a gift to A. and his heirs, th.it

is, a gift in fee simple. Nor, if Much was the law lornierlx-,

can it be matter of surprise that the .same rule slionid

have continued to jtrevail up to the [)resent tjiiic Sneh

indeed has been the case. Notwithstanding the va-t

power of alienation now pos.sessed by a tenant in tee

simple, and Ww great liability of such an estate to

involuntary alienation for the purpo.se of .satislyiiiL' t'''

debts of the jiresent tenant, the same rule still holds:

and a grant to A. for his life, and after his decease to his

heirs, will now convey to him an tate in fei' sinijile,

with all its incidents ; and in the same manner a giant

(.r) .-Ih^, |i. tJS. (,(/) .|y((c ji'i. 07- TO, s),;.',S: -/
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to A. for hu life, and after liis decease to the heirs of bis

body, will now convey to bim an estate tail as effectually

as a jxrant to him and tht^ heirs of his body (:). In these

cases, therefore, as well as in ordinary limitations to A.

and his heirs, or to A. and the heirs of bis bodv, the

words licirs and heirs of hix bod;/ are said to be minis of

h'milatioii ; that is, words which limit or mark out the

estate to be taken by the grantee (u). At the present

day, when the heir is perhaps the last j)erson likely to

get the estate, those words of limitation are regarded

simply as formal means of conferring powers and [)rivi-

legcs n the grantee—as mere technicalities and nothing

more. But, in ancient times, these same words of

limitation really meant what they said, and gave the

e-tate to the heirs, or the heirs of the body of the grantee,

lifter his decease, according to the letter of the gift.

Tile circunistor>oc, that a man's estate was to go to bis

heir, was the • / thing which, afterwanls. enabled him
to convey to another an estate in fee simple (/>). And
the circumstance, that it u.is to go to the iiei»' of his

liody, was that which alone enalded him, in after times,

to bar an estate tail and dispose of the lands entailed by
means of a common recovetv.

limitali.,11.

. I

ih

Having proceeded thus far. we have already mastered

the first bran( !i of the rule in S/ulUi/'s atsr. namely, that Hui'' in

whuli relates to estates in possession. This j)art of the ,,,",,, "'J,!,'.,^'

rule is, in fact, u mere enunciation of the j)roi)osition '" !""' "i..ii.

ahcady explained, that when the ancestor, by any gilt

iir (oiiveyauce, takes ati estate [or life, and in the same
gill or conveyance, an estate is immediately limited to

lis lu'irs in fee or in tail, tiie word.s " to bis heirs " are

words of limitation of the estate of the ancesti-i. Sup- a> tu (<! ,1.-,

poH', however, that it should anciently have been wished '" "'" ''"''"

U) Sfli-iM-h V. .Sikock-i, I'JlO, J'tniii v. lilale, -J linn. J.'iTU :

CI) S(i' aiitt,
j>i). l,jj 107; ('/) .1 /(/- . p. 71

.
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to interpose between the enjoyment of the lands hy tlic

ancestor and the enjoyment by the heir, the ixysscssidii

of some other party for some limited estate, as for Ins

own life. Thus, let the estate have been given to A.

and his heirs, but with a vested estate to B. for his own

life, to take effect in jjossession next after the dt'Cfust'

of A.—thus suspending the enjoyment of the lanils liy

the heir of A., until after the determination of the lift'

estate of R. In such a case it is evident that H. woulij

have had a vested estate for his life, in reiiiaiiidcr,

ex])ectant on the decease of A. ; and the manner iti wliii h

such remainder would have been limited, woultl. as wv

ha^'^e seen (r), have been to A. for his life, and after liis

decease to H. for his life. The only question then

remaining would be as to the mode of expressini; the

rest of his intention, -namely, that, subject to 15. s lifi'

estate, A. shoidd have an estate in fee simple. To thi-

ca.'<e the same reasoning apj)lies, as we have aliviuiy

made use of in the case of an estate to A. for his life, ami

after his decea.se to his heirs. For an estate in fee .-iiupk'

is an estate, by its very terms, to a man and his hiirs.

But, in the present ca.se, A. would have already luid las

estate given him by the first limitation to himself for lii<

life ; nothing, therefore, would remain but to give the

estate to his Iieirs, in order to complete the fee sinijile.

The last remainder would, therefore, be to the liens of

A. ; and the limitations would run thus :
" To \. for

his life, and after his decease to B. for his life, and after

his decease to the heirs of A."' The heir, in tliis c.ise.

would not have taken any estate independently of his

ancestor, any more than in the common limitation to

A. and his heirs: the heir would have claimel the

t'state only by its descent from his ancestor, who had

previously enjoyed it during his life ; and the iiitei-

position of the estate of B. would have merely |)o>tiMineil

that enjoyment by the heir, which would otller\vi.^L•

(r) Aiilf. p. .>74.
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have been imniefliate. Hut \vc have seen that the very

circumstance of a mans having an estate which is to

an to his heir will now give him a power of alienation

either by deed or will, and enable him altoj^ether to

defeat his heir's expectations. And. in a case like the

present, the same privilege will now be enjoyed by A. :

for, whilst he cannot by any means defeat the vested

remainder belonging to B. for his life, he may, subject

to B.'s life interest, dispose of the whole fee simple at

his own discretion. A. therefore will now have in these

lands, so long as B. lives, two estates, one in ])ossession

and the other in remainder. In possession A. has,

with regard to H., an estate only for his own life. In

remainder, expectant on the decease of 15.. he has. in

consequence of his lift? interest being followed by a

limitation to his heirs, a com])lete estate in fee >imp!e.

The right of B. to the })ossessi()n. after A.'s decease,

is the (mly thing which kee|)s the estate apart, and

divides it. as it were, in two. If. therefore, B. should

die during A.'s life. A. will be tenant for his own life

with an immediate remainder to his heirs : in other

.iiiids. he will be tenant to himself and his heirs, and

will enjoy, without any interruption, all the privileges

lieiunging to a tenant in fee simple.

Hy a parity of reasoning a .-ituilar result would follow, u.-m tm.Ui

if the remainder were to tlie lieirs of the bodv of A., or '!"' ," ', "

I lit- tli.llv .

for an estate in tail, instead of an estate in fee simple.

The limiuition to the heirs of the body of A. would

coalesce, as it is .said, with his life estate, and give him

ail estate tail in remainder, expectant on the deceasi- of

B. : and if B. were to die during his life-time. A. would

become a complete tenant in tail in possession.

! ."

1 ( 'I

! t

' t

The example we have chosen, of an int« rmeiliate Any tnnni..!

e>tate to B. for life, is founded on a principle evidently ';,|,'.;';''!"
'" ''

applicable to any number of intermediate esti'.tes, inter-

! t'
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Intciiiicili,

t'-tatc tail

it<

I-\ai ii|>

posed between the enjoyment of the ancestor and that

of his heir. Nor is it at all necessary that all iIkm-

estates should be for life only; for some of llieiii miv

be larger estates, as estates in tail. For instaiKf,

suppose lands given to A. for his life, and alter ins

decease to }i. and the heirs of his body, and in (Icfmilt

of such issue (which is the method of exprc^.-ini.' ,t

remaindei alter an estate tail), to the heirs of \. In

this case, A. will have an estate for life in po>sc»iiii.

v.ith an estate in fee simple in remainder, expectant on

the determination of B.'s estate tail. An iniiioitant

case of this kind arose in the reign of Edward III. (-/).

Lands were given to one John de Sutton for his life,

the remainder, after his decease, to John his son, and

Kline, t'>e wife of John the son, and the Iieirs ot tin ir

bodies , and in default of such issue, to the right luir-

of John the father. John the father died first ; tlun

John and Eline entered into ])ossession. .loliii tlir >n<,\

then died, and afterwards EUne his wife, without Icivini:

any heir of her body. 11., another son, and hcii at law

of John de Sutton, the father, then entered. And it

was decided by all the Ju.stices that he was liable to jiay

a relief (e) to the chief lord of the fee, on account ol the

descent of the lands to himself from John the iatlai.

Thorpe, who seems to have been a judge, thus explaiiKMi

the reason of the decision :-
-"" Vou are in as heii ti> vour

lather, and your brother [father?] had the infiinld

before ; at which time, if John his son and Elitir ii id

died
I
without issue] in his lifetime, he would liavr lurn

tenant ii fee simple."'

I i WIki,. th.' The same principles will apply where the first i-i,.ti'

'"'"' '"''''
'," is an estate in tail, instead of an estate lor lite. Tims.

an isi.iii lail.

su{)pose lands to be given to A. and tiie heiis niaK' nl

his body begotten, and in default of such is.sue, to tlif

(</) J'i(ii(i-il iij lliiiiliy.i cu-M

,

V. 1!. 4(1 IMh in. il. See 1 I'rc^t. (') A'lle. [>. 4s.
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heir-' feiriale of his body l)('!:ottt.'n (/). Here, in dt-fivult

of male heirs of the Ixidy of A., thf heirs female will

inherit from their aiue>tor the estate in tail female,

whieh hy the gift had ve-ted in liim. There is no need

to re[)eat the <'state which the ancestor eiijovs for his

life, and to limit the lands, in default of heirs male, lu

him and to the heirs female of his hody h«'gotten. This

part of his e-tate in tail female has Iji'cn already gi\en

to him in limitinj.' the e>tate in tail male. The heirs

female, heinti mentioned in the gift, will he f-U|i[iosed ta

take the lands as heirs, that is, hy flescent from their

ancestor, in whom an e-tate in tail female must conse-

([ueiitly be vested in his lifetime. For the same rule,

founded on the saiiie piincifile, will a])i>ly m eviTv

in-tance ; and thi.s rule is no other than the rule in

Sliifli'ij'.< <nsc, which lays it down Um law, that when liulr m

the ancestor, by any gift or conxcyance, tak(;s an estate
'^'' "'

of friM-hoM, and, in the same gift or convi'vance, an

estate is limited, fillfr ninlditrl,/ ,,r iniinti/ialihj, to his

lieirs in fee or in tail, tlie words " the heirs
"' are words

of limitation of the estate of the ancestor. The heir,

if he should take anv interest, mu^t take as heir by

lie-cent from his ancestor; for he is not constituted,

by thi' words of the gift or coiiNeyance. a jmn/tn.'^ir of

any separate and independent estate for himself.

I: I

;•

The rule, it will be observed, renuires that an estate .\tif(-t..rii(c,i

of freehold merely should be taken liy the amestor. ,

'i,,,',','
f..^

','(,f,

and not necessarily an estate for the whole of his own "'"'

life or in tail. In the examph's we have given, the

iiniestor has had an estate at least for his own life,

and the enjoyment of the lands by other parties has

j)(istp,.ned the enjoyment hy his heirs. But the ance.stor

himself, as well as his heirs, may be deprived of jtossession

for a time ; and yet an estate in lee simple or fee tail

mav he effectuallv vested in the ancestor, subject to

l/i l.itt...TlH: » .. Litt.liTiil).

.f In-

I t

i!
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siicli deprivation. For instancp, supposo lands to he

given to A., ii widow, diirinji her life, provided slie (nii

tinue a widow and unmarried, and after her iiiiirriML'i'.

to B. and his heirs during her life, and after her dccMM,

to her heirs. Here, A. has an estate in fee siiii|j|i',

subject to the remainder to B. for her life, exiiectaiit on

the event of her marrying again (^). For to apply \i>

this ease the .same reascming as to the former oiics. A.

has still an estate to her and to her heirs. She has the

freehold or feudal })osse.ssion, and, after her dicca^c

her heirs are to have the same. It matters not to tlieiii

that a stranger may take it for a while. The terms of

the gift declare that what was once enjoye(l hy the

ancestor shall afterwards be enjoyed by the heirs of sue h

ancestor. These very terms then nuike an estate in fip

simple, with all its incidental powers of alienation, c ou-

tndled only by the rights of B. in respect of the cstafi'

conferred on him by the same gift.

WliiTi' tlio But if the ancestor should take no estate of frciliold

n"'('si'i't(< of under the gift, but the land shoidd be gianted oiilv to

friclupld. liis heirs, a very different effect would be produced. In

such a case a most material i)art of the definition of an

estate in fee simple would be wanting. P'or an estatf

in fee simple is an e.state given to a man and his luirs.

and not merely to the heirs of a man. The anccstoi.

to whose heirs the lands were granted, would accorel-

ingly take no estate or interest by reason of the jzift

to his heirs. But the gift, if it should ever take effect.

would be a future contingent estate for the person who.

at the ancestor's decease, should answer the description

of heir to his freehold estates. The gift would ac^ml-

ingly fall within the class of future estates, of whidi an

explanation is endeavoured to be given in the no.xt

chapter (h).

17) ri/r/i.< V. /Vi.v, IJ \>s. S'.l. of till" rule in Mnlh'i- "'-.

(A) The mo^t iiiii(l>c acooiiiit tofrt-tluT witli tlic iirimipal iii>-
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I

A reversion or vested reiiiaiiuier in fei; simple is l>' volution .

alienable, during the continiiame of the [)arti(ular
'r,',v,',r',|',',|i „r

estate, not only by deed of j.'ranf (/), but also by will (/,) ;

ni" oinl.r

and if the reversioiuT or rfiiiaindcniian or his heir sh»)uld

die intestate, the reversion or rtMiiainder would descend

to the heir of the last [)iir(has.T (/) in the saiu" manner
as an estate in fee simple in possession (///). On the

death after the year 1807 of a reversioner or remaindfr-

nian entitled in fee simple, his estate vests, notwith-

standing any testamentary disposition, in his executors

or administrator in trust, subject to the payment of his

debts («) and testamentary or administration expenses,

for the heir or devisee, as in the case of a fee simple in

possession («). As we have seen (y>). an estate tail in K-i.o. . i.,,l

remainder cannot, as a rule, be barred without the con-

scut of the protector of the settlement : it is not devisable,

and it descends in the same manner as an estate tail in

possession (ij).

Ill iirriHWii

timtions which it involvi'^. is

tliat L'lvcii hy Mr. \Vatkiii> in hi-.

K>-^;iv on the I.«iw <>{ |)c<i-(>nt-.

|.|>. I.")4 17. (I!t4. 4th I'd.). Jt

Iki~ Keen hcM that u limitation
'.'/ it'll to tho use of A. for life,

ami after A.'s death, to the iiv
of ihc hi'irat law (in tin- ^iiiL'tilai)

of .A.. (loc< not cfinftT on .\. an
c--tatf in foe siriiplf, hut irivcs
to A. a life estate only with a
(oMiiii'.'i-nt remainder" to the
|"r-.i. who shall he .A.'s heir,
for Ins life

; H.- iJarlsoii'.i S,'ll,-

»»'"'. I'tKt. 2 Ch. 408: ef. S.l-

f'-k. x.Silo^k.^, 1910, I'Ch. nil.
I) A'<i,, pp. :(!, wi, 15M. itjii.

'itH', .'{74.

1'.) .4"^. p. L'.-)S ; 1 .(arm.
Wills, f,.-) «;.. <).-,,-,, tith ed.

i7) In the ease of a remainder.

till- orii;iiial iirantee in reiiiaiiider

is of cdurse the pun ha.-i r ; see
'/"''. p|i. iMii :.'4:.". .fTI.

('") .l"^. pp. S.W iViti. A^
to the descent of a re\ersion or
remaiiidei in fee hef.ire the lii-

herit.iiuc Act. IS,').!, ,cc Wdliams
on Sci-in, (17 -y.

(') X reversion or reniain<lcr

in fee was niadi assets fnr pav-
riieiit of the deceased owner's
dchts hy Stat. :< ,»c 4 Will. I\'.

e. 1(14, ei(ually with his fe<'

simple estat( s in |xissession ;

mil. . p. .•jo.-,
: i„,.t. I'urt II.,

•Ch. IV.

I") .\i,l, . pp. 29. .'iS. 7ti, MS.

ll.">, 13<.t, I4(i. 1!)(!. L'Ml, Jls. j:?l,

23t)— L>4(i, -Jt).-,. :{i-', :iit).

i/i) .tliti. [)]). lllti- |ii!t.

i'l) Aiile, jip. 11.), 23!1. I'n.ier the Finance Act, 1910, a dntv, Hcvir-ion
(a.l.-il reversion duty, is charne.l on the value of the l«-nelit accrnin- ,l"i,tv
to the le.vior hy reason of the determination of any lease or under-
leas.

,
whether for years or life or lives, of land ; excent in the followinc

cases :

—

*
-

,

'''. ^\^''"' in the case of a reversion to a lease punha-ed hefore
;;•.• .;o;i, A).iii. liHiSt. the lease on whii h the rever-ion is expectant
ilitcrmiiies withm forty years of the date of the lairchase

;
provided

ty

; r
•

' -I

hi ! ' *
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tlmt tlii'< pxrm|iti()n (loos not apply wlicrc llio lease in ilrlci nmi' I

witliiii forty years hy iiirrei'mcnt Im-Iwccii the lessor atnl tin h- .

,

whetlier expri'ss (ir iiiiplie'l, not cnriliiined in the lease it>i If. niilr,^

the lease woulil, apart from any sneli aureement, have (leteriiu 1

withiti that (HTiocj.

(2) Where the latul is at the time of the (leterinitiatioii nf ti;,>

lease iiiirieiiltural laiiil.

(H) Where the ori);inal term of the lease did not exceed Iweiiiy m:i"

years.

(4) Wliere the interest of the lessiir ox|)eetant on the dilirrnmiiiini

of the leaM' is a leasehold interest which does not exceed that iiiinil). r

of years.

(.")) Where the lease is determined in pursunnei' of an ajr. .ni' ni

iH'lween the lessor and the lessee for the ac(|iiisilion hy the ! i

of the lessor's interest, anil thi' lease has at the time of il> detcniiiiii

tion at least tifty years to mil, and the total value of Ihe l.iiid '\i-<-

not exceed t.MMl.

Reversion duty is a frown debt payable hy the person in whuii

the lessors interest was vested immediately liefore the etpiMimii ,,f

the term, or if the lease has determined (as hy surrender or im :_m,

before that time, immediately iK'fon' the tran-^action or i\iiit ii

consei|Uence of which the lease has <leterminecl. But it d'^, n .i

ai)|M>ar that the duty is made a eharce on the estate m re\<t-i-'i,

wheriM)f the fallint; into [mssession «ives rise to the claim t -i !!,

duty. See stats. 10 Edw. VII. c. H, .ss. |:l-l,-). 41 ; I Ceo. V .. .'.

Si. It; Inland tiirciiiif ('iiiit»iiiiiiin(r-i v. AnijU"! t). lUlU, 'A K I'., ii.'

,

Itihiml luriiiiK ('()iiiini.i:<ioiifrM v. Crilihli , ih. 1.'I2; t"it:i'-l' "'i' v,

liiliind Uiriinir ('iiiiDiii.isioiiir-: l!tl4. A. ('. 7."):t :
/nhiinl /,'./,.,,

r..»)wi«(i(«((w V. Ikrlii/, 11(14, :i K. H. llSti; Inlni'il It" ( .„

)iil^si„ii(r-> V. SI. Joliii'.i Coll., Orfiiril, litl'), 2 K. I!, ti-'l
: / 'm/

Uii-fiiiie l'o)ii)iii-!.il(ii(i r.i V. t aiiidj II; Itll."), A. t'. 241; /.'.i/. -/-- i'

Cuniinhi-tioiifis v. Iiilmid Hiriiiur ('ii)n»ii-i>iioiii i:i, l!)l!t, L' K. 11. i>i.

]?iit where the fee sim|)le or other interest in any land, in ir-|pr f
•

which reversion duty is \kM, is settled land or is vested in a liii-'"
,

the amount [Kiid or liable to Im> paid, for such duly, and ! my
RMiditure reasonablv incurred in connection with tlir- \alii ii i ii,

harjicd by deed by the tenant for life, or the tru-tec. u!..ii

n trust or in the land or such interest therein. And a mortuai-'ee lialilc t.i juy

mort^asre. revei-sion duty may add the amount of the duty aid in- cn-N .r

expenses to his security. S<* stats. 10 Edw. \'ll. c. S, s. :i!t |l, ) ;

/,V .Miin/iiii. n'itMtii\i Sittlid h-^lutti, VJlo, 1 Ch. 2!J.

Keveision
duty payable

in respect of

.settled land,

or land lieM
ex

I

may

i
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CIlAPrKII 11.

OK A CONTrXflKNT RKMAIM.KK.

Hitherto we Imve ohs.-rv.-d a v.tv .-xtt'iisiw |„nver
(if alienation possessed In- a tenant in fe,. sinipl.-. H,.
might make an immediate frmnt. not of .,ne estate
merely, or two. but of as many as he mi^'ht please,
provided he ascertained the order in which liis .rrantees
were to t^ike possession («). This power of alienation,
it will I),, observed, might in some degree render less
easy the alienation of the land at a future tim.- : f.,r

it is plain that no sale could be made of an unincum-
bered ..state in fee simj)le in the lands, unless every
owner of each of these estates would concur in tlu- sale,
and convey his individual interest, whether he wen-
the particular tenant, or the owner r)f anv one of th.-
estates in remainder (/;). H„t if all these owners wen- to
concur, a valid conveyance of an estate in fee sim|)le
coukl at any time be made. The ...xercise of th.- power W-..,! ,..
of alienation in the creation of vested remainder'^ did

"''''"''''- ''"l

n..t. therefore, withdraw the land for a moment froni H.'' i'":! m-
tliat constant liability to complete alienation, which it

"'''"''''''••

lias been the sound policy of modern law as much as
|Missib|e () encourage.

Hut, great as is the power thus possessed, the law has Kutwre
granted to a ten' nt in fe,. simple, and to <-verv other «^'"'««-

<|Wiier to the extent of his estate, a srreater power still.
V<'v It enables him. under certain restrictions. t„ „n,Mt
estates to commence m interest, and
irrei

» R.r.

at a lulure time. .So that d

not in possession

urmg the period

p. CM.

» !

i!

i^ V'i

U i

^4*1 I

it

i. hHi

I (

2i
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which !iiay i'la|iM' U'fore the (•(iiuinenci-iiiciit uf >\n\\

(.states, the laud may be witlidrawn frutii il> Iiphiki

littbiUty It) eoiiiph'te aheiiatioii, and he tied u|i Im iIm

hciieht of thof^e '.viiD may l)»'('itme the ((Vmuis n| ^ik |i

future estates. Tlie power of aheiiation i> thii.^ iilluwrd

to be exercised in home dejjree to its own de>Hii(iiui,

For. till such future estates c(»nu' into e.xi.-teiuc, ilii\

Two kinds. mav ha^e no owners to convey them. ()l tlii>r lutuii'

estates tlu'i'e are two kinds, a contiiifient reiniiiiKin.

and an executory interest. The former is allowid to

be created by any mode of conveyance. 'J'he latter (iiii

arise only by the instrumentality of a will, or ol .i n-'

executed, or made into an estate by the Statute i.l I x -.

The nature of an executorv interest will be ex|iiaini(i iii

the next chapter. The present will be devoted to (nu-

tingcnt remainders (c).

I

3 i

3 I
i »

S I

ronlinpcnt
renin inilcrs

worn
ancu'iitly

illegal.

The simplicity of the common law aliowid ol the

creation of no other estates than particular otair-,

followed by the vested remainders, which hasc alre.id)

(MX'Upied our attention. A contingent remainder ii

remainder not vested, and which never mijilit vi-i

was long regarded as illegal. Down to tin' r. i;.rn nl

Henry VI. not one instance is to be found of a (•ontiiiL''rit

remainder beinjr held valid (d). The earl\ authnntu-

ou the contrary are rather opposed to such a conchi'^inii (< j.

(() ('iiiitiiiL'tut reiiiaituli'is wfif
alxilishod 1>\ .-tat. 7 .V S \j(t.

c. 7(i, i*. S, but wiTi- revived liy

slat. 8 & i» Viel, e. lOti. .-. 1.

I)v wliieli the fiinner Act. si> far

a.'- II alK)li.slie(l cuntin^'eiil re-

mainders. «a!< re|K'alccl a> fpun
till' time (if its takipir elTeel

.

(rf) The readiT should be

informeil that this us.sertinii is

firiiunded (inly im the aiithurs

n-searehes. Kdrmerly thedeneral

(i|miiiin a|i|iears t(i lia\e lucn in

f;ts<.-iir (•' the aiitifiuity •' n-.r.-

tinpcnt remaiiideis. Sep Third

l<e{K)rt of Keul I'niiHTty ('(iiii-

Miissidiiels.
1

J.i : 1 Ml- i.h.l i.lil.

t'llj. 1.. {I), Sih ( 1, .\iid ,111

attein|il In ereale 1 (-1 III in jillt

reiiiiiinder .iliiicar- 111 ,111 Nil-

dal^d (h'cd 111 .Mad. |-'..l .1, .\ l.'l,.

X... .-.:!.-.. 1. :io.". > |,„,.

Ura.l, f... I: t a ; Kl '!.!. 1,-. ::i;

lirillnn (ed. Nlrlii.l- 1. 1. Jil ,111'i

n. (1.). and 1 ntrnd. 1 \. iMil.

(.) V. 15. II H<i . I\ . 71 |.i.

It: in will ti tax- a 1 111,11 i,lir

111 the ri;.dil hen- o I a 111,111 „ ;„,

/r'/s ill lid III] ,11 Ih. 1 //"( ml' 1 ,1 w
!;!i>'l-i!. :•.::- he!:! <:: >. '.- |,i. niir

eha-e HI I lie |ii-r-..ii \\ li' \\ ,;
-

liiil It «,i- -aid I.K II,. ih' \ ,1 .
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(

Ali'l. .it a later ImiiimJ. f|,,. .lUtliuiit of Littleton is

.\|.rf>> (/). that .•vcrv rfinaiii.lir . wliicli l.e^rj,,, ..fi, |, ,,

(Ifcd. ii,ii>t 111 III liiiii to wlioiii It i^ liiiiitt'd. Ih-Iimi' livcrv

of sfisiti is tnailf t.. Imii uh.. i- tu lia\' the iiiiiii)'<|iati'

tn-flioM. It apiii-ars. linw.Vfi |,, |,,i\i l.ftii adjn. !;.'.•( I,

III tlif r.'iuii ;>t fifiirv \ I., that il laml \„- 'jiv.-u tea tnin
tnr hi> lit" with rvh.aiiid.T u, tl •• ti^dit ||,ir- ot aiiot^ri

irlio ,s l,ri„<i. ani! who afi wanN die-, and thm the

tenant for life die-, the heir of the .-tiaiii:er -h dl have
this land ; anc] yet it was -ai.l that, a: the time ,,f the
jiraiit. the remainder was in ,i inaiiiier v.,id (,/). 'riij,

liedMon ultimately prevaihd. And the -aine . a^. i> .,,ft t., a f,,r

iirc.rdiii^lv put l.y , rkiii-. uh.. Ia\ - it dew II that I

•, lltr njll, ti-

ll, ini'l. t I'

land he leased to A. for life, tlie icm.iinder to the riL'l ' 'I" ri-f Imr,

h-irs of .( S. who i> alive at the fun,, of the I.m.,.. tln-"''^'^
reiiiain<|er is ;.,,<»(l. heeaiiM- there is ,,ne named m the
|ia-e (nam.'iv. A. the h—ee for life,, u ho uuiv ;,,..e

lll.lt if \ -.ifl »1TI lllillll- 1.1 i.Fi. ''/.
' (Il I' ih..-lll

f'
I

III- III.-. With MTiiam.lir i., A s a.i- I,..,,,. ,,i ,|„. ,,,,„ ,,f
1!.. ii-.'l,t (i. iiM.f a Mi.iM .,/, ,. th.-i,.nMii,.|.rl»-„i-lHiut.-.|..l,.,t
^..'../. III.- r-Mi.nriil.T w,,mM In- ,i („• «,,. ,|,.,„| ,, ,,„. ,,„.,.,,, ,,„.
i..M. Uc.iii-i- the f...- (,Mi.'lit I., I. III. Mil. |. r f.ijlin-' ,1, ,,n.| I, ,.l ,

I"'- iiiiiii'-'li.itih !,, (,,,ii ,,, I, •.'hi hill ,it ii... II, ,

I.- ,t 111
«hwn It »;'-l""Ht.-.l. Ni.ti-.i.U,,, r,.„Mm.|. , fill,, . ,„. ,|,„, ,,„ ,.'

Ii.it II, .l/,(.flt, ,,//, . ,„., ,,,,. MMin.li-r- »..„h| I I,. ,.|, .

I.itt. Ji, I,,, whirl, !- .Ill .ui,i..„t Itikhil ^.•.. Sir \,|.| ,r,..,.

;•'' •[ "" '';" "^ ''"• '""1.^ »,n.i- 1,1 T,„,„,. ,„,,„ ;,„
tikitiL'hv |,i.r,|,,,M.. tl „,,,,,„ „„,,„ ,^„, ,,.„,„,,,,„„,,,, ^--1
«_.-,/../-/, It ti,.. t„t„. i.f the-ift. t,,.,.,,,,.,„t.,.,„„, , ,

,,
/,,','

II"'
'

i-i - "f n lit- .irr II. ,t /,.,..

i:!".>iti.. ,1- .1 .liwr^ity » i~
I 'IIL' t.lkl'Il 111 tH

III,. .11- ll; llMl, h
'•Il 11 •-'i-aiit ..t ,, |,.„„- .(„,i,M i,,,,,. !„.„ ,,^,.,, , .

t_.. I1..I.I 111.. ,|,.,,Mi.i, ,ti }). r,-,i-.,i,- whv ,, t.,i..i„„|.., ,., ,|„.
H.„. I\. ., I,. ,,|. ... ,„..,| ,„ I,,,,,., ,,, ,,„.,„,, ^^,_,, ,_j^^

"

'"'"•"7 '' '•'I'-
>"' II). »..- |.i.-r i-t,i.- ..( t„..h..l.| ,.,,,1:1ii.i Li-.-ef a r..,it..harL'.-. Th.- t„,| li,,w L.-ti |,.-i.i t.. I,.- , ,. „

;;'l-ntyeflMIH,.h. II. K,,.. t,,,,..,,, ,..„„„„ |,., \„ ,',,';;
Al.r. tit. iMinii,., 4<i. uhiih ,- f. H. s:i ,.,.,.„ h,.„ thr , , ,„',
'-"'"' •!;.,'";;' ',' "'I'- """ i"l't<ii(-iil.-..,u.Mtlv,.,!l,.,|

il H-fi. i:(.-. 111. a- w.-ii ,v, j„ th.- ,i..,.i,..i ,,„ I,. ,, ,,. ,.,;,;;„
;'

;,
""r.'m ,.f (,,. i.„t. .-(Th a. ,- „.„a,i,.|-,.u.: ,l|.„„..|' '

ini-nly a ^t.it.-iii.-iit hv th.- jiLJi,. i/ilr, - "-'l ,1 x\
'' "'•; ••I"'i""i ."f tl i,,-..] IT ll.u. \ll|. I'l ,,'.

!,l' J.

' '
I' """"" •"" f..||..w-: Jin- H '.||.-ti \| I--.,/ 'I"thin..,, ti. naiai \..n think til. Feoti,a.-ui,- uirl K,..-. !.•;'

""

ii

HI fit

' I

;t

i ^11

1

\m\
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I

I

iiiiiiir<liaU'ly in the Ix-j^iimirin of ilii- lfii((/-i riu-

ii|>|M'iirH to htivc linii tin- li»"st iiifitiiiKi' in nsIihIi a dm
tmjjtMit rfiiiaimliT wiis allowed. In this case .1. S. t;ikr

no fstaU' at all : A. lias a life intcn-.Ht . an<l. -xi loni; i-

Wli.it !«•

c o!iiii ii( the

iiilirritaiicf

iinlil tin-

emit injriiuy

liii|i|)<^nsi.

.1. S. IS living, the rcriiaintlt'i- in fee ilot> not \f^t m iii\

|MTHon uikIit tlu' fiitl ; for tlir maxim i- ittitu) < </ ///»/

il .1. I>rnriihs. 'no .<. >. iMMiiji aiivc, \\\vv\- is no siirii |ii'i>(i||

living' as nis heir. Ilfic. acconlin^ly. i> h fiitm • i-i.n.

wliiili will luiVf no txistvncc until tin' i|r((iisc ui ,1. >

if, liowcver. .1. S. should <iif in the lilclimc of A., ami ii

he should h'avc an heir, such heir will then aei|inir .i

vested remainder in fee simple, ex|K'{taiil on A - hi.

i»t<Test. Hut. until these contnineni ies h:i|i|)eii m f.nl

the limitation to the ri^ht lieiis of .). S. (ontcis no

pre.seiit estate on any one. but merely j/ives rise to tin

prospeet of a future estate, and create' an inteiol .i

that kind whieh i.s known as u noiliHiinil n\iiiiiiiiiii (t).

When contingent remainders heyan to lie aliouiil.

a ([uestion arose, which is yet .scar«'ely M'tlleil. '.vh.i!

bect)mes of the inheritance, in su<h a case it> tliis, (Imiiii:

the life of .1. S. '. A., the tenant for life, has Iml ,i \\W

interest; .1. S. has nothiiifi, and his heir is not yi t in

existence. The ancient d(K"trine, that the ninaiiidi r

must vest at once or not at a'll, had Iteen hroiveu in iijinii :

but the judfjes could not make up their minil> al>o to

infrinj{e ou the corres|K)ndinjj; rule that the toe siiii|il«'

n

(/,) I'crk. .-. .')-. »li" -'"''I 'I'lvi- <lii''l •'"'' ''"'

(i) :» K<:|). :.'l» II. Ill Hiiiii.ilnii' . 'lav. ihr liml will iIi-himI. n

\ L'lf! I.. Ill,-
'"" The Kift til III.' /(.-ri of l!i.'. ,ici-.M.-.- .,t I lir Ii.mimt -t.ii' •

iii-ir-'.f 1 iiinii
-I- ^- '""^ '"•''" 'l''t«Tmiii.'ii tn lie :i..t ti> h,^ li. !i l.ul t.. Ill'' m v-

,,,.r,
'

f,' siittiri.-nt I.. roiifiT ..II .'sliitr Ml h-ir.il-l. S.. ill ll"' -ai".' mmiH" r

si, ,lr .'.

1 his !>•>• 'implo on till- iH-rs,,,, „|,,, a- if .1. .S. Im.l l»-.i, !ii-i .iil..l';l

:;.''
''"

„mv IH.' hi^ lirir. witli.mi inv In ti s.at- ;
>t„. 1 A iWiH

a.liiilii.m' limitation f^) tlif M.'ir^ l\ . < I'Mi, s. -I I! iIm- hni-

of Mich lieu; J lanii. Will-, liikiim a-- |iiirih,iMr- iiii.i.r -udi

l.'i.Vt, 6',h c'l. : if. nnli. |>. :IH2, i. (.'if' '"' fi'i"'''''- ''" * '"'''' '"

n. CO; Hco also (i'i('. p. !>4 iinil Joinl tenant.-, i.ii.l i" l i-'"

, irtw-f. t-r. !:• .::. '- :•• «''-. ^..

maftniftiTlliiitl-t of l)»i.iiil..-i. IIHIJ. I (11. iMl. ;

-..(•'.
I'

:.'

183:), liy the will o! a lr-t;itor

'if^mv^
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must, on fvory' ffofTmcnt whuh cnnftTs nn <"itat<' in fn,

at line*' <lf[>Hrt out of tlif f.dflfnr. Thi'V, fluTcfon-,

sagj'ly p'trmcilwl tht- riili- uhicli tficy left stjiri<lin>; to

ihc rontirif^cnt jfinaiiKlcrs vvhirli tiny had (li'tinnirn-d

to intHxIiHf, by atfiniiiiig that, during iht- "infirijicncv.

til- iiiluTitano*' was cithrT in aJ.tyaiir<-. nr in f/ri'tmo l.yis

or <'ls»' i)i tiiiliihiis (ly). MiuUrn lauvcrs, howcviT.

vfiitun- tf» i\<.iH'Tt that what thf >:iaiit<ir hai not dis|M)s»'d

iif niii-t rt'iiiaiii in him. and ( annot j>aMs fron, liim until

t'icn' exists sonu' ^'rantcc to nri-ivc it (/). .\n<l wln-n the

tfift IS l>y wav .if usr nndt-r thf Statute <if I'lcs. thfre

is no louiit that, u til th«' f ontinsii-iKV occntN, th,. use,

and with it the inh»Titan<f, result to the grantor. So,

in the cax' ol a will. t!ic inhcntanci'. iintii the i-on-

tinp'iKy happens, descciifls to the In'i?- of the fe^tator.

unless disponed of |)\- a residuar\- or <[)> rific devise (//»).

Hut whatever ditheulties may hav heset the depar-

ture from ancient rules, the necessities of sinietv recpiired

*hat future estates, to vi'>t in unhorn or unascertained

persons, should under certain circiiinstaiices he allowed.

Vnd. in the time of Lord Coke, the validity of a i^ift in in Lord

reinamdcT, to become ve-^ted on >ome future (ontingencv
''"^'' '"'"'

11 1
1-

I I 1

^
. ' r.'titiiiL'iiit

was Ae!l established. Smce his day the dix-trine of n inain.lir-

(nntihirenr remainders has <_'rad'iallv become s.ttled ; ,M"i,h,')'!.,|

so that, notwithstanding' the i!ncertaint\- still remaining: Ti,.- .i.i.tr.nr

with ret.'ard to one or two [« ints. the whoh' sv tern now ""« -'"l"!.

preseiits a beiii'.tiful -piM in.eii of an endlos variet\ of

<oniple.\ cases, all n-ducibie to a few plain ,ind >iinple

principles. To this desirable e.-)d the tna.^terlv treatise •'^'f- ''

)f .Mr. Fearne on this subject (/«
i has tuaiiilv c:)ntributefl

Olll
tlUatlM'.

itl <',>. I,itt.:j42l.
; 1 1'. Wins.

'<\'>. 51»i ; B.ir. Abr. RemHin'lcr
illl'l Kcvcrsiuii (r).

I') K(-l.^le. ('. n. .}«]. .S,,..

Ii'.wcvcr. 2 I'rt'st. Abst. liMi

i"T, where che ol.l uDinion in

("ij Feame, C. H. 351 ; Kg'.r-
>-n V. Jf»n«,. 3 C. B. N. S. 338,

.'l.iS ; Williiillls on .^ettliTilcnt.^,

1"17 -'Id; Jl, /ru.l, t:j (I,. I>.

_'4t;.

ill) Fci-.rne -i hNsav im tlic

iieiiniitit' <if CnnUrijrent \\f-

main>l(T>aiiil Kxetut.iry l)e\ l^i-.

been ren(iere<l valuable by .m
oriBinal view of exociiiorv n\.

tf.

I t

\
'

i

:f
-

\^:f\.
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L.t US now (>l)tain an afiuralf notion of what ;l (on-

tiiigt-nt icniaindcr is, and aftciwards considi-r tin- nilt

wliicli arc rc(|uin'<l to he observed in its creat ion. W,
Ih'tiiiiticn of liavf alrcadv said that
^1 I i.iiiiii^'cnl

ri'in;ili ilir.

a contingent lernaindei a

Exnini

(iitiin <tate. As (listin^Miished from an exe(iitci!\-

interest, to he heref^fter spoken of, it is a future estMt.\

which waits for and (h'pends on the deferiiiination <,|

the estates whicli jirecede it. Mat, as distiriL'iiivli.il

Ironi a vested remainder. .. is an estate in remaiiidrr.

which is Hol ready, from its commencement to its .-nil

to come into possession at any moment when the |iiimi

estates may li;-.ppen to determine. For if anv (mi

tinjient remainder should, at any time. Iiecoiiic ihih

ready to come into iimnediate possession wlieiieviT il;.'

prior estates may (h'termine. it will then in- contiiiu'i-nt

no lon;:er. Iiut will at once become a vested remainder i<.i.

For e.\ample. sup|)o.se that a >.'ift be made to .\,, ,i

liachelor. lor his life, and after the determination of tliit

e>tatr. by forfeiture or otherwi.M' in his lifetime, tn I;

and his heirs durin-: the life of \.. ami after the (Ictv.,-,

ot A., to the eldest son of A., and the heirs of the IhmK

ol such sou. Mere We ha\e two remainders, one .!

which is vested, and tl;e other contingent. The i--\.t\,-

of M. is vested (y>). Whv ' iJecaUse. thoUi.'ll it be IhiI

a small estate, vet it is ready from the first, and. -n h.if^

as it lasts, continues ready to come into po-~e-.|,iii.

whenever .V.'s estate may happen to deternuue. Thn.

may i)e very little douiil but that \. will coniinii i;..

forfeiture, but will hold the estate as loii<_' as he Ik.-.

Iiut, il his estate should determine the moment .lU. i

the ^'ranl. or at ai y time n/nlsi /;.'> rslnlr /f^^^. tlieiv i-

U. ipiite ready to take po.s.sessioa. li. s estati'. I'nv

fore, is vested. Mut the estate tail to the elde-t m,ii nf

\. IS plainly contin>.'ent. For A., beinj,; a baclielot, li.i-

tii.-l-. intitajni-il III a mm,,ml (/,) t'liirni'. (
'. K. |.p '.> I''.

\nlliMlc-. :ip|ii-|l(lf.| l.\ thr Icarncil JIT JJli. •.'.'(.")
; \,„.//. \. r

edit. .r. Ml. .Ici.-iali William.Siiiilli. hiir^l. \H \ in. .Al.r, tl 1. :! .\ •,

(..) Sec onti, p. :t7:!. I:!."., (i Ml,,, r ('. ;]:,]
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no son: iiinl, • lie sliould tlif witlmiit oiH'. the (>tat<'

t.iil ill rcmiii'i('"r will »<i( he ready to <(iiiic into possrs

>i(iii iiniiicdiittcly on tlic dftcMiiiiiatioii of \\w particnlar

(••^taft's of A. and ii. indfcd. in this casr tlicri' will In-

IK) t-tatf tail at all. Hut if A. sliould iiiariv ami have a

Mill, tilt' estate tail will at once become a vested remain-

der : for. SI) long as it lasts, that is. so long as the son or

anv of the son's issue may livt-. the estate tail is ready

, ) come into immediate possession whenever the prior

otates may determiiu'. whether l)y .\,'s death, or Ijv

15. 's forfeitiin". supposing him to have got |)ossession ((j).

it will lie oh.-erx'ed that here there is an estate, which,

at the time of the grant, is future in interest, as well as

ill possession : and till the son is liorn, or r.ither fill he

collies of age. the lands are tied up. and placed hevonil

the power of complete alienation. This e.vample of a

((iiitiiigeiit remainder is Ih'Ii- given as hv far the must

11-11, il. Iieiiig that which occurs every day in the settle-

inrnt of landed estates.

;i i

! ! !

\,VJ

' il - ;t

(>t the rules re([uire(i for the creation of a contingent l'riii(i|ile mlo

iviiiaiiider the tirst and i)rincipai is, that the seisin. ,,r
••" 'hf cir.i.

liiidal posM'.-sion. must never he without an owner ; and <'"iitiMt'eiit

till- rule is sometimes e.vpressed as follows, that every
"'""""

'

I niitingeiit remainder of an estate of freehold must have

.1 ii.ntu uhir estate of freehold to support it (r). The

.ilH uni law regarded the leildal poSM--.sioii of iailils as a .Aii.i.nt in.tip-

iii.iTl.r ihe transfer ol which ought to lie iwitorious ; ^"''V"'
,'"'""

.Hill It .Hcoldingly jolliadi- the cnli\e\iillce of anv evtate Icii.l.ii |i.i-.i--

I'l lie. hold |)y ,iiiy other means than an immediate '

i|ill\i|\ ol the selsill. accolllpailierl li\- woiiis. either

until 11 or openly spoken, hy which the owner of tie

!• iiil.il pos>e>si()n might at any time thereafter lie known
to ,tll the neighliourliood. If. on the occasion of ai'v

liotlnieiit, such feudal possession was not at once parted

.'/)>..• ii..(,,
|, p. :i74. :17.'). •_• HI. Coniin. 171; Itr ,V<nA.

<'i 1 III p IHii.i. l:t» I.. |:tsa ;

|i.»|(..
I CI,. 1, 7,

'

i^i
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uSt.lto ^''^''' '^ remained for over with the grantor. Tims a

A. to-iiiiy to feofTiiient. or any otlier ronvevance of a freehold, inadi

t'.".'m<.r'n'w.
'•-<l«.v to A., to hold from to-morrow, would he al)><.-

Ititely void, as involving a contradiction. For if A. is

not to have the .seisin till to-morrow, it iinist not he i,'ivt'ii

him till then (v). So if, on any conveyance, the feudal

pos.se.ssion were j;iven to accofiipany any estate (ir

estates less than an estate in fee simple, the moineiit

such csf;ites. or the last of them, determined, such feuilal

possession would a^ain revert to the jjrantor, in ri;.!lit »t

his old estate, and couhl not Ite aj^.iin parted with liv iiiiii.

without a fresh conveyance of the freehold. Acconl-
Tn A- for lif.". iuirly. suppose a feolTiiit-nt to he made to A. for his life,

il.Mease aiid^ '""' ''f^*''' I'''* di'cease an<l one day, to |{. and his lie;is,

..lie. lav tn |{ [I,,,.,. fi„. iiioineiit th..' A.'s estate (h-termiues l.v his

death, the feudal jxissession, which is not to heloufr t.. I!,

till one day afterwards, reverts to the feolfor. and caiirinr

he taken oiM of him without a new feotVnient. Tli.'

con.seipu'nce is. that the jjift of the future estate, intended

to he nuide to H.. is ah <lutcly void. Had it heeii heM
good, the feudal pos.sesMon woidd have heen for one dav

without any owner: or. in other words, there wonM
lii've 1 ;, a .so-called renuiinder of an estate of fntli..!.!,

without a particular estate of freehold to support it.

I'if.'liiU after
^'''* "'* ""^^ '"'^'' ''"' '"'*'' *^'' ''"^''' '•'f'"'" ''cferred t... ..|

Ills .le.ease te an estate to A., a hachelor, for his life, and after liis

son
(iccciise to his eldest son in tail. J u this case it is evident.

that the moMieiit A.'s estate determines liv hi- d.atii.

his snii. if living, must necessarily he ivady at nn.f t..

take the feudal po.s.session in lespect of his estate tail.

'''he oidy case in which the feudal pos.sessioii (ui'Id.

under .such a limitation, ever be without an own... at

III la.

the fniie ( if A."s d ecea.se, would he that of fl le liHitli.r

heing then nuniilr of the son. In such a ca ^e the teii.lal

l«) l'I..H,l.

Ki

latl. JIT

I.: Hiirkln'

I Kep. <I4 li

1 151. ('..mm

I tWi ;

I'.HIJ. _• Cli

.// It, 1.1,1. V //.

';t. .i4ii
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yK)Ssession would be rvidf-ntly without an owner, until

the birth of the son : and -^uch p<i*thuinous son would
accordingiy lose his •state wm- it not for a .speeial

provsion whiti) has been mad- in his favour. In tlie

n-iiin of William III. an Art of Parliam.'nt (I) was j.ass.-d

to enable po>thurMou> children to takf •-tatvs. hs if born
r, (heir father's lifftiiM.-. And thf law now considers t..k.-

.

t'V.TV chil<l n> rn>tr,> sn niif as actnallv b.irn. for tli.-
'^ '

purpf.sf i.f tak-insi any b.-n,tit f., which, if \nm\. it would
I).' t-ntitled f'/).

393

Ill (Hay
-t.it.-'

A> a corollary to tin- nil'' alios.- laid down aris-s .\

another propo-ition. frc«pi,.iit!y its-lf laid down a- a

lii.-tiri' f mil-, namely, that i-v.-rv ((,ntii

'iitiiii;i n'

.iiiulir

Millet vt-t

iL''-nt lemainder •I'irnii: tin-

p.irt!' iil.irihu-t Vest, or b-comi- an aftual r-rat.-. duritiL' the con
tuiiian<-.' of the particular e-tate which -upporfs it. or

e determines •
>''/»'^ that -uch parth ular e-tat

rAvi.M- viich (ontin-eiit remainder will fail alto<.'ether

,.-t,t„i, tii.it

it ili'trniiili' -

ithe

uiij cati never beccint- an actu, u e-tate at Thu>

'I'!
o>e lanos to :iv.ii ti) A. 'I III- life, and after

i|i-( ea.-c to >uch -on i>f .\.

ru»'iit\ four vear<. .V-

lis l'\.iiii|.i

ill hr-t attain the a>.'e of

a enjitmiretlt remainder t\h

~t.lt'' to the <<ill i» \\, elfaft ( 'i-i
: for the f,emliil

-m I- not nece.s-a rilv I. 'ft Wirliollt .111 o\Mii-r affe
lll-llM~ rli. .elurr, \. -hoiil.l, at }

l\e a s(,|| will

iL'e 'T Uiore. -llc|, -

iild then III' rurrit

oi. u III ,,i on, . t,ik,- ti

II- (tl-Ci-

\-foiir \-fa I'-

ll' !''U(lal

'II i V I'ea.-oll '• tie- .'-rate Hi r.-i,i,ilMder u filch Vc-r.',|

ill h'll! the Uioment he attained that Iri this . ,1-

ci'iitiiiir,.i,t reniaiiid'

I" A II Ulil. ill

I- Ve-f'd d utini.' the

l'>i». 1 II,. I ViWi

^'•<. ( i: i; t:i.i; /ii.,.i>
Id. \ A M. 3ti7, l.t i;

- I'

. .\ ' . l.iil,

-'. A!.-f, U^
!'-"i». .' I

I.I a 1; iv-, r
^' * ^. l»l : l„ /!„

- C'- C.'T, A', H ,/„
l'.xj.r

1/ ••:/;. I .M. r. •;.".».

I Mt.-,

,il.i

n H"UM li

iMi- i! I 111' i-iw vwri .1- .ih. i\ .

i' : Cirk.'-. .1., Hh.
" lltos. I

I I,. J.-,,,

- (--h. 411 ; H' ^nlamn:
im.

!" =

If

li

i^

ij'f'i

i

4t;

1 1 Ji .^i
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timiancc nf the partinilnr ("^t.ito. |{iit if tliciv -IkhiM

III' llll vull. Ill li lln- nil ^hlllllll lllll ll.lM' .llt^lliril llir

|i|t'S(I|licil .lac ^it III- hltlli'l-i ili'alll ( ' I. tllr rrlii.illHli'l

Will lull illlnuftllfl ('/). Kill' lllc Icinlal [i(is>c--|un will

tlini iiimit'diiitcly (Ui I lie tatlici's (Irccasc itsni. i..|

want (if aiidtlicr owner, to the iicrson who madr the -iit

in riiilit of his icscision. And. Iia\in^ once i.viit.ij,

it cannot now liclonL: to the son. without tlic Lriaiii in

him of viiiiic fiT-h I'.-tatc hv means of snine otlni nm
l-'.\|''|''i"ii evanec. The ( 'olllillL'ent Ijelliaindeix \(t. |,s77

I
'

,,, 1^77 lliiwe\.'r. now ~a\i-- llolii the ii|ieiaIlon ot thl~ lllle 1 \<-i\

eoilliniient leliiaindel'. whilll iia^ heen cleated li\ .ili\

in>tnmiellt executed Of will ?'e|illlilished on III altei rlir

_'nd "I AiiL'nst, \^". and which wnnld lia\e iieen \.i||,|.

if oMLiinalK' created as a shittinii ii>e or e.\ecniiii\- i|i'\ i-r

h'oi -iich contingent remainders are in he cajialile "i

takiiii; etfeci . not w It listandint; that the |iartiiu!.n .-i.iii

deteliiiine hetoie the colli ini_'elit relliailnler \ e-t \\.

will defer the e,\ plalial loll 111 the e,\act |iiillll Ml till-

enailllietil lllllll We lia\e >eeli what limit a t h ill . iii.r.

take rlfect a- -hlftllll.' n-e> ol e.\e( llIol\- diAI.-e-.

V lontmL'eiit lemamdei cannot lie in.ide in >..-• ..n

an\ e\e|i! ulmh l- llleijal. ni iim/fii )i(i,,,i: ii'i'n ^ '!
.

|',\.|lt~ Mil

H Imh a I Mil

t iir.'i-nl IV

iii.iiiiilri Mi,i\ .\(( iiidiiiLrK' no -iich lemaindei can he i:i\rii ii. ,, ,
• :l,i

""' ^''^'
1 I 1 1 II t

wild llia\ lie lieliMltel- llolll nllt I.I \S>i||i,iK. I.M' !!i|-

can -C.lllelx III- -aid lO In- a lllli' Inl lI'M l|M.|li,,|, ,,|

I
, : S,M II I,.:. \ . - .,„„,. , .. !l lOi il-Mi

. /m /.././.'
. '

1:hi>,. .' I I,. j;,i, I., I;. 1 1 I-:,, m.v.i /,

,.,! /.-.',„,, v |//,„, \i\\ ,v /m-,7 x^ f;,/,/,M„.. _• 1
I. h i|-

W j;:i. M ll.u.-. mT:!, --... Ii. u ( u„hii, .. i:..,,:.i . \ ' !

, M .. .1- iM I), I ,., .r. i;
I,

,/ X . :i!i:i

linn-,:'. :! Ill I., ,\ s i,.'i|
. , ,

v,,i III ,\ II \ i, t ;,:

/.'m,// /M \, /wM/, IM . :l Mil. ,\ lllli. .1- Im mIhiIi -n W.ii'lli <

.'ills -fS ;
/.'. 1/ '/ h'i:l tilt lu, HI s,.|,||,, .\|.jl\. 1'.

,|,;, \k:<u. i:.. j.'ir'. .S7y.(H. .ImIim, C'i l'l'<i"'lt X. h'i i-,l-. <
.i^7 .

Il'ilin,. \. /'f.M-..f(. Ill i:h/. .".(I'.t. sill |i|,.
I .11. I l:'^.

.lui. N. ,s, ,-.ti7. L' U . K. Ii:!(i
:

l:i.' . IVaini'. c. |; Jls -'I'C

/i7,M,/, . \. II /,,/,;,,.„/. J Dr. .V Sin. /-.././fM,. x. /.'m, ,-,./.,. i II 1,

r,:i2 . I'll.-, \. 1 1 'ill. I. K. .-. Ki|. c, I.

:i'.l'.t: I'. I,, llll \ .
! Ill I'll. I. \'.
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inntiiitr»'nt ronininrlors. Tt is r;ifl)t«r a part of the soncral
i||('\' iif tllf \;\\\ ill its (|is( iiir;i>."'inftif of \ ice. h

ihf n>|Mir1s III Liiiil CuIm-. houcver. a mil' i< laid (lowii

ilx<' acinic iioficc. naiiiflv,

I a iviiiaiii.ln is tn (Icpcnd iiiiist

nt which it iiiav he ii~clul lo t,

til, it tllf event (111 uliicl

he a cniiitiioM possiliilit V. aiid imf a doiiiile possilpossiliilitw or
a p..ssil,ilitv u„ a p..ssil.ilit\. uliirli th.- law u ill i,„t l',„Ml.,lity

.llinu- {!>). This Mile. tllc.llL'h pintevM.I f,, |„. Inlinded on " I'
''"

iirilief preeedents. is Unt

to u hi( h i,oi(| ( 'like leters, n

ol the expressiiiiis

'" lie loiiiid m aiiv 111 tl

tl

le rases

I Millie 1,1 which (In either

• I possiliilitv. orosslliihtv nil

'';'"''' I'o'^^il'ilifv. occur. It appears to uwe its

ilidn to the lliischievinis M-hnlastic loiric whi,.h \v,,sS.|„.|;,.t,r

iliiii III.' ill (iiir ciiiirts of I,

had Ml liiuli

It liecevsaiA' t(

i\v. and of wliii h Lord Cokt
111 o|iinion that he deemed a knowledcre of

Hliph'te la\VVer(r). The iloct

indeed expre-lv Itllroilllced oil the ailtlloritV of

niie IS

iogir :-

.1^ till it-'ii iaii saith. ' /«,/,/*/;„ ,>/ ,h,,,l,

l,l„l„lnl„„
•

(,/). 'I'lij^ |,,j_,j,

•lllll idled l.\ Lord 15;

it main t race^ n f il^ exist!

U'Hild he loimd that s.inie of tl

jitrr. rcthdiil il

'> ^oon afterwards
""'I- iipp''ais to have K.ft hehilld

ii«e ill our lau
; mid jierhafis

''< iitmal rules which liav

'Hi.diTII times (() owe t

tein III end

artificial and
•• most annoyed the jud;r,.s ,,f

i"ii- oriszin to this antiipiated
less distinctions uithoiit solid ditfierences.

-iiou hiiw iitti {"•lillral lii-lielit rollld ever \h

liM-d lloiii thr .!i-t||iclio|| 1II IflUiell .1 lomil ion ami a
•ll'l''|"'^-l''MII\. let IKtakeuneof LiirdC.k
'I'll lit' tells ||> t||„t the chance that

'ii'.iii. hiitli married /«> ./,

-.'I

ijrri 1,1

' -^ examples

a man aii'! Kvuniil.- ,.f

liiiii"ii nhil
II th

vis iii,iir\- one another, is hut a Col

'"' ''"
• ii'"i"' fiiiit a iiiariieij man shall I

iiii'd iJeotrieV is -tatcd to he a doiilil

/"I'^oiis. >tiall tliciii

Minoll piis.sihililv (/;

.
I. .III. I. |,...M

1. lllll...

ia\'e a son

•' or remote

''•i-"'l i; loi;
I. Ill ls(

:.iiii

I' '"
' I ... l.iM, |,. :!7

('/. -' l!-.p. :,i

(' ) Sii.li ,i~ till' rule in l>inn-
/<...- >„..,. 4 |{,.,, Ily

ij; III l<i.|i. ..(» b; V. u. i;
Hun. \ n. lob. |)l. Ki

fF

'.
\:: . i

li
n

;L;p

i-

ill

\yi

I

li!^

IHil":!

'1^1
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possibility (g). Wliereas it is evident that the lattrr

event is at least quite as likely to happen as the fornicr.

And if the son were to get an estate from heinj; named

(JeotTrey, as in the case put. there can be very little

doubt but that (ieofl'rey would be the name given to the

first son who might be bt)rn (//). Respect to the tntMiiorv

of Lord Coke hmg kept on foot in our law books (/) tiie

rule that a possibility on a possibility is not allowed liv

law in the creation of contingent remainders. Hut

since tlie early years of the last century the autlioritv

of this r\ile has been declining (/). and in the year \H\:\

a verv learned judge declared j)lainly that it uii-

abolished (/).

was then no such (ktsoii. Ainl

see (Iriiv, Kiilc iiLMiiisI I'l r|<'-

tuitlcs. iis llT) l:t:!. I'lid (mI.

(() -' Bl.ick. (Vjiiiin. ITo;

l-Vaiw. ('. H. I'-.L'.

(<) SocMnl Hep. of K.al l'rM|,.

('i)iiiriirs. |i. l'!» ; I I'li^t, Ali-t,

IJ8. 1J!».

{Ii) Tlio Iriic ;;r(iiliiil of the de-

(•is|nr\ ill till' olil I'lisc (1(1 Kilw.

III. t.">). tn wliiili Loril Cdkc
rffi't>. was ii(i(li.ul>t.as>in.'i.'<'stcil

\>y Mr. I'lvstnii. I I'rcst. Abst.

iL'S. tliat the mil was mailr to

(icodn-y the son. as lliouffli he

Wfif liviiij;. wiu'ii ill fait tlirre

(/) l,onl St. LconanU. in ' ''I' v. Siwill. l' Conn. & I^ws. :!44. 4 llni.

\- WaiT. I. i-2. aDiniiiil _• H. I.. C. IKti. In U, Fro'^l. 4:t Cli. !>. L')t..

L'.")!!. liowi-viM. Loiil .liisti.c (tlii'ii .Mr. .lustiic) Kay fndcavoinvd l.

support Ins ili'iisioii Ipy an application of tlic rule a>.'ain«l il.ul.lc

|Missil)ilitic-s in its native simplicity. Hut it is rcs|i«'ctfully siiliiriitn.l

tliat tlic lani;iiai;c iiscil in tins case is o|h'|| to the criticism applied I'V

Mr Uiitler ( I'earne. (
'. K. u'."«l ii.. Itlli ed.) to l/ird Cokes reiii.uk-:

and that the other iiround. on which l.oi-il .liistice Kay founded In-

decision, is the soiinilcr. This \ iew is now supported hy the aiitlioril\

of Mr. Justice Karwell :
/,'. A-hf,,,!!,. I'MI."). I Ch. ..:(.-). .">4:t ; and h\ 'iic

jiid-m.'iit in Ki Sn-h. C. .\.. l!t|0. I Ch. I. Id. The historv ol ilu-

•iippo-cd rule is adiiiiiahl v sl.iti'd in Mr. .1. C. (d-ay's Kill.' aizam-i

I'eriH'tiiities. !}!i 12:. VX.\\ and see .Ijij Kill. l!ll. 1!I7. 2S7 L'!tS h>,.

:{rd ed. It is Iheie -howii to lie a coiu'cH of Lord Chief -hi-H'c

I'ophaiiis. which ua- repudiated liv Lord Coke himself and Ijv

Lord Nottineham ; see I Holle Kep. :tl'l ; :t Ch. Ca. -'it. Seeal-.. in

article on Doilhle I'ossihilities hy the late .Mr. Charles Sweet, ill 'M\

L. i). R. :t.">:!, .i.')4, where he inai'iituiiied that, allhoiiKli there is iin«

no rule atiainst douhle possibilities, or a possibility on a jxissu.ility,

where such exjiressions have the ineanin^r of a n moli |Missihility (timt

i>. a contiii^rency to take etfecl mi the fultilnieiit of .several or coinplcv

I'ondilioiis. which is the sense in which those expressions are used in

the text and in the authorities cited, aiiti . I).
Hi).'), n. (/•) ),

then- is

.leverthele.ss a rule of law indliibitinj.' the limitation of a piissihility

upon a possibility. That is to siiy, inother words, that a rontinceiit re-

niainiler (which, as w<^ shall see, was known in law as a /«<.i-i/)i/i/,v ,
//">',

p. a98) cannot well be liimted in such a way that it is to vest, not on the

•ail,
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But although the dootriiu' of Ldrd Coki-, that thtro

can be no |M).ssibiUty on a |)(issil)ility. has (••a.M'fl to

govern the creation of continp'iit rt'iMaiiidiTs, there are

vet ruh'M bv which these remainders are rt'strained

within due bounds, and prevented tinni kee|iinj; the

htnds. which are subject to thi-iii. I<ir ton lonj; a period

bevond tlie reach of aheiiatioii. Tlie-<- iiili's are cIom'Iv

connecteii with thi' lule ititiodmed to itlfct the .-atiif

object in the case of executory iutere>t-. It will tiiere-

f<ire l)e tuore con \eii lent to |io»t jionr t lii-ir c iii>id''r it ioii

until some explanation of sucii iiitcrc-ts ]\n> been v''\'eri.

Though a contingent remainder is an estate whi< h, rii. , xp.,

.

if it arise, must arise at a future timr. iin<l will then
',',",|„','",",',.I,t''

belong to some future owner, yet tie' coiitiiigi'iny may I'lMuniliT

be of such a kind, that the future exiirct.mt owner may
I'v'),,,"

be now Uving. For instamc, >up|io>e tiiat a conveyanc e Kxamplt.

be made to A. for his life, and if ('. Im^ living .it his

decea.se, then to H. and his heirs, lieic i- a contingent

(JrtrrMiilialioii nf u piioi i-t.ili- i. -hii .i\ I In linn- « Inn I l.i- liiiiii il h .ii

Wit- iiiaili'. hut I'Uly in i-a>c cf tin- \>--tniL' ' f -"i:ii- inh'i '"ril ni.'i-rit

r"-rnainii<T, itself liniited to t.ikr etlVc t .iftii -ji..- r -t ,1 .-lalr.

.\lr. Iswcet ciiri.-iilcrcil that tlij- iiili- wa- .iclii|it.',l m i hajiiii'ii. \.

liniini. :\ Hurr. Ifc't;, :i Uro. i'. C. 'IWA. iiml tlial an t\aiM|.le .,f ll^

.i|ipln'atii.ii was til Ih> tDUiiil iii !{ Iin-I. »:! Oi. Ii. J»ti ; -ii :i(i

I.. <^ K.:i.')4 : also J7 I.. (^ It. ItiH 170. J!l 1.. <,i. I!. .L'l . IJ(.liunl.i.i

btH Heviow, I'Jlt. L'lti (all tiy the -aine wiidri. Th' ilu, -,,,,. hi

< h'ljiinun V. Jirniin wa« that wunl- l'\ whirh ii li~I,it"r .Ii\iimi-I\

iiitcinlcil tn cniifer a life estate mily lai an uiii" rii -"ti -h'^iiM In

iiin-tnieil a^ L'iviiiL' hmi an estair tail. Jiut thi il'<lii in that ra-i

lif Uird .Maiistielil anil Wllnint, •!., tli.it a |nw- ilnhn laniiot In- ,Iim ...i

I if liiniteil ii|x>ii 11 jxis-iliiht y. are i crt.iiiiis i.n!> inti'lliL'ilile if tin- wuril

liu<iilfilili/ Im' tiihi'll III the sen--e nf -iii U a 11 inainilri .i~ I- kn"\vn in

1,1 w as .I yi'wi/VjiV//)/
, they ( .iiiiKit refi'i' to ,i |Mi--iliihty mi i |i"--iliilu\

III 111" other sense explaineil ahi.ve (tlmiiL'h Mr. Swii-i .lii| <,< |iMini

this out). In hi /V<>.>^ however. Kay. .!.. i ciLiinly ii-i-l iIk lApi'-

sioiis donlili jxiHsiliilitii anil iH'-i'iliilil'i "11 II /'— l,i/.l'i in tlni -in-i

and as nieuiiint; a too remote [HissiJulit y. iiiiii ha-i'd hi- jiiili;iiieiit ••n

till' ijiounil that the iiiiiilition-, on the tultilniint .I ulieli tin |..i-. i:

to t.tke was to lie a-rertaiiieil. wire iiioir i unj.lix rh.ii, 1 In Iim

alllJ»•^. ; se<> 4.'! Ch. I). ;i."i;!, .Viid ' hup,,,'!,' \. ll, ..>,. u,i- n-l i'. i

in that case. It does lu.t apjieiii. tlien-loii-. ih.ii /.' h',"~t ,,.tiiill\

wa> decided by the rule, wliirli Mr. Swn i -.ml .\a id.'p'i-l :ii ' /,

iiinii V, Until' II , and, indeed. .Mr. Sweel .id in in id Wr- m IJ ( .,i .'nl,!.!

Liw lieview, 'Jlti, Hut, of coiir-e, .Mi sv.ii ! u.i .|.i;i.' i' iilu '. Im

lonlPnd that it .-hoilld ha\e Ijeen so ilerldtd. \- ' • the rule n /.'.

t'ro.^t, see next chapter.
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rciimiiidiT. of which the futiirf I'XiM'ctant owri.T mimv

l)f now living. The t-statf of H. is ii.,t a \,U'>,u\ vi>i,,|

vstaW, kept out of possession only Ity A.'s prior ii^ht

thereto. Hut it is a future estate not to conirn. n,

,

either in possession or in interest, till A.s deceiisc |t

is not such an estate as. aecordinji to our deHnitiun ,,] a

vested remainiler. is always ready to come into pu..,-,

sion whenever A.'s estate may end : for. if A. vli.>uM

die after ('.. H. or his heirs can take iiotliin;;. SnH |;
.

thou);li he has no estate durui^' A.s life, has yet pl.imK

a chanci' of ohtauuti)/ one, in case ('. should miim\.
A |M,..MlMlit>. This chance in law is call.'d a /Hts.sihilitfj ,• and a p,,..,

An.Mtii.t'.rit hility of this kind was lon<; h)oked upon in nni. h li,,.

...iild M»t Im.
^""'t' lifJl't as a condition ol re-entry was ic^'ardetl (,„i.

rnavrycMl l.y jiaviiifr l.eeu inalienahle at law. and not to i.e coiivev.,!

to another hy deed of j^rant. A fine alone. I.efore tiiH.>

were aholished. could efTectiially have barred a rnn-

iM.t inii:l,i !-• tin>,'ent remainder (//). It mijjlit, however. Iiave Ih,ii

reiea.sed ; that is to say. H. mi<rht. by deed (.f ivl.;,,,

.

have given up his interest for the benefit of the iwn
Mioner, in the .same manner as if the contin^^eiit r.iiiiiin<lri

to him and his heirs had never been limited (.,) : tni ihr

law, whilst it tolerated conditions of re-entry and khi-

tingeut remainders, always gladly permitted mk li n^rhi.

to be got rid of by release, for the sake of pivMivnii:

unimpaired such vested estates as might happen i,. !„

subsisting. A contingent remainder limited t.. a Iimiil;

person and his heirs would descend, in tlie case mI d. .ith

and intestacy pending the happening of the c(.iitiiii.'<n( v

in like manner as a vested remainder (//) ; it wa>(le\i- ililr

by will under the old .statutes (7). and is .so under t|i,.

(.'") .)"/..
I',

litis.

(") K.iii'^r'.e,
(

'. K. :iii.") ; //, J/,

\ !l,i fillil. _ li. .V .\. JlL', _'l)

K. It. (Ill; ll.„ <[. I ln,.lmii. \,

l>hrrr ID |{. \ (
'. ISI

,
/(,„ ,!

.'.iiinlii/ V. AVir/ of Scuii.tiiuuj/i.

a A. i K. -'.

rrlra^cil

Wolll.l

<|(sirn<l
;

Ua.s (l.vi>

ahic;

4H ,1. h ; .1 '•/./. \ .1/.,. . 1
-!

::!-'.

(71 ././/,.

1 1: K.(.,-.t;

;n.s :;7i.

|., lis.i.

K .
/....

. :; 1

; b\- If lie, 1 1:

1: ^

;hti,
1
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present Wills A(t(/-); and in cuhcs of deatii after tl

year \H'J~, it (Icvolvcs ii|>im the d

U'

<( ciiscd owiii'i .s ncrsitiial

III i'(|uity.

I I'rciiM'rty

, I HI.-,,

rcprpsciitativfs in trust, miI.j.tI |.. his .Ifl)ls(s) f,,r liis

heir or (Ifvise*- (/). It was alx. the nil.- 'ii tniiit\-, n.ti \\,,.

an assignment agreed for a valiial.le (-.n ider.mon to hv
'''''

made of a possibility slmiild he decrcid lo Im- carried

into efTect ('O. lint tli.' Keid I'mperf. Att. IM.") (< ), |{,.,

uiiw enacts, that a < nnlin;,'i'nt mti iv^t, and a |in»iliilitv
•^'

'

niiipled with an interest (,/j, in aiiv tenement- or here-

ditaments of any tenure, wheth.-r tin' ol.jci t of the :,'ifr

or limitation of such interest or po^sil.ilit\ lie or he not

ascertained, may he disponed of h\ deed ('/).

The circumstame of a continjivnt reinainder iiaving Iniii. niMc

heeii so long inalienahle at law was a cmiou.-> relic of
.',',',',

n'''„',!|,|,'

the ancient feudal system. This system, the louiitam of rrm.niiiUr.

our jurisprudence as to lauded proper! v. was strongly

opposed to alienation. Its jiolicy was to unite the lord

iiiul t<-nant liy ties of mutual interot and allection
; and

nothing could ,m) effectually defeat this end as a constant

(iiaiige in tlie parties sustaining that relation. The
proper method, therefore, of e.\plaimng our laws is not

to set out with the notion that ev<'ry subject of property

may he aliened at ph'asure, and then lo endeavour to

e.vplam why certain kinds of property cannot lie aliened,

'ir can he aliened only in .some modified manner. Tiie

l.iu it.-elf hegan in another way. When, and in what
manner, different kinds of property gradually beianie

I', si.it. 7 Will. i\ . .V I \ K t.

1. -I'. .-. ;i ; hujilhij \. .t„r"ll.. .11

l!i n , ,"jS.j.

') >!• i"i<l. I'art !!.. ( li. IV.

i',' .1"'' . |p|i. J'.t, .",s. 7ii, 87, sh,
I I.'. 1.1!). I Hi, l!Mi, iMl, JIh. j:t|,
.'11. -'l<i. L'.jij, L'li-l. Jii.-,, :!|J..t|7,

I ' I I'l anir. (
'. j;. ,V.ii. ,",,",|

;

••I" i;l-i-^ ntod. ,tnl,
.

|i. 7(1. II. ^|),

1 ) M.U. S A '.1 \ let. 1-. |(u;. >. ti.

^- t
' I |".-^itiilltv Wlthoiil

..:i ii. . II -1 ,.r -itiir, iK,."ibihl_\ .

sec niilf, p. 70, II. (/, ; f7'../(,v
/hlli'inl, i ((;. I). ll:{ . /,'. /•„,.

".-. 4."> I'll. |). .-,1
.

/,, /;//,,..

i„„n„,/fi. I'.Ki;!. I cii. i,!)7
,

/,',

M>i<l'„, l;i| I. i I i,. 1
1.-,.

(.V) Kvcl> .-llcll (||~|M.-lIl..|l. rl

iiiinlc li\ ., Miariiril MiiMi.iri. ».i-

rci(uirnl Ii. Im- rihi'l' i ..ii|i.i in.il.K

t.. tlle |l|llU-|M||, ,;| I \i, .\l t I'. I

the ali<iliti<iii el liiii-. iii'l I'

rimric- ; '/c/. .
|i. .1.1

, .
.S,., ,i,.u

H- lir'n„in..t,,/ ,1 ./ h.ir,, . , ...

.'/•(. /. ISLII. 1 I li. ,. (.

H.in-

i'i.~-|li|ll! i .
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eiibjpct to (liffiT«'nt iii(m1»"H of ulit'iiiition is the ni.itiir

t(» bo oxplainod ; and this ('X[)laii,iti«>ii \\r have . n

(it'HVoiirfd, in prcH-t'cdinu, as fur as |Missililc to <.'i\.'.

But, as to such interests as muaiiifd ihuliciialilr. th.'

reason of thi-ir Immh^ so was. that i "V had nut hen
alt»'rt'd. hut ninaini'd as tht-y were The statiitr of

Quia emi>''r(:s(:) fxurcssly pmiiittod thr ahi'iiatiun uf

hinds an I tt'iifiih nts. ati alii-natioti which n>nii<- h.nl

already autliorist-d ; and fvcr simo this statute, tin'

ownership of an i.stati' in hin<ls (an estate tail i\( .pt.,!;

has involved in it an uixhiuhted power of coiitViiini.' "ii

another pers«)n the same, or, perhafis miom- >tM(f|\.

a siiiiihir estate Hut a continneiii reiiiaindii i> mi

e.state : it is merely a chance of havin« one: and ilu'

reason why it so hnifi remained inalicnahle at law v\,i,

simply because it had never been thought wnith wljij..

to make it alienable.

n
t

ill
i I •:

HI
1

l)i-»irii.iii.ii One of the most remark"al>le incidents of a rniiiiiiL'''i.'

'n'tiVa'in.'l'r'r'-."
remainder was its liability to destruction, by tln' -mill.

n

determin.ttion of the |)articular estate upon uIikIi it

Lirtl.ility lo depended. This liability was removed in eirtain ra-i'^

m.w'n'm''.v'.,|. ''\V t^i' Heal I'roperty Act. Wjr) (</) ; it u.is. in dLrt.

no more thati a strict a|)plication of the jjeneral rule,

recpiired to be ob.served in the creation of ciiniiiii.'eiif

remainders, that the freehold must never be left witlinut

an owner. For if. after the determination of the p;ir

tieular estate, the contingent remainder mii,'lit >till. at

some future time, havt? liecome a vested estate, tlie ft<i

hold would, until such time, have icmained uiMli-f'^i'd

of, contrary to the jirinciples of the law lietme .
\-

Kxamplf. plained (/>). Thus, suppose lands to ha\e been '.'imm

to A., a bachelor, for his life, and after his de( ea>e in

his eldest son and the heirs of his bodv. an<l. in defaiiii

(.) Is IMw. 1. iliih, |),

71.

(a) Mat. S ,V 'J \ ict. c. 106,

f. H. ri'iHMlirii; -t.jl. 7 A > \ ! '

1-. 7li. s. H. tn till- sjiiiir. 1 If. . i.

(I>) Aiitt, pj). 3'Jl ."/.
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1

of .^iirli issue, to U. anrl his li<'irs. In this rase, A.

wmiM have hii'l li vt^tcd <•«*(. itc for his hfc in [mjhschmou.

Then- would havf lift-n a i i>iifiiit;iiit rcinuindt r in tail

to hi-* »'Id('-t son. wlii( li would havf Ixroirn' a vi-fcd

fstnti- tail in such stui the tiionn'nt he was lioni, or rath<T

hi'tjottfn ; and li. would have had a vt ~;tt'd estate in lee

simple !•: niMainder. N .w, sujipose that, lief.ue A.

had an\ m ;li • particular estate for life helongini; to

A., whii 'i Mijtpo "d t||(. contingent remainder to his

I'ld' '^t son. shoiil I suddenlv have determined diirini;

A,'> life. H.'s estate would tlleli liave hecolne ,in estate

ill fee -imple iu pO.SSessioll. There liiii^t li. some own. r

mI tile Ireehoid
; anil W.. iieillt; ne.\t entitled. Wiillld liaVe

t.lkeli posse->sion. When Ills estate once llecullie ail

-t.ite ill possession, the prior remainder to the eldest

Mill ol A. was for ever excluded. For, hy the terms of

the uilt. il the estate of the ehlest .SOU WHS to COIiie into

|Mi-«e-»ion at all, it must have come in hefore the estate

"t I!. A forfeiture hv A. of his life estate, hefore the I-'"nMtiir«> of

i'lrlh nt a son. .voiild then-fni.- at once have dest roved
'"''' ^'''''''

the iiintmnent remainder hv letting' into pos.se.ssion the

>ui'M'.[iie|it estate of |{. (e).

ijfl

rile determination of the estate of \. was. however, .\ ni-lit ef

in Older to eiy.-ct the destruction of the contingent
'I'l'l'v/^

*""'''

rein. under, re.piired to lie such a determination as •"M'l""'"! a

ttoiild put ail end to his rinht to the freehohi or feuiial I'm .unlr^^^

pu-,-.e-.si,,n. Thus, if A. had lieeii forcihiy ejected fmni
thi' lands, his ri<.'lit of entry would still have heen siitli-

( lent to preserve the contin<:cnt leniainder; and, if he

should lia\-e died whilst so out of po.sse.ssion, the eon-

tinu'eiii remainder iiiinht still have taken effect. For,

-" ioiii: as A.'s feudal possession, or his rij,'ht thereto,

continues, so loiit;. in the eve of the law. do.s his estate

lasl((/).

I :

'
< Frame. (• K. ;U7

: \. ('. r.o!».

'/ !••. nie, C. R.
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OF INCORPOREAL HEREI)ITAM?:NTS.

It is a rule of law, that " whenever a greater estate

and a less coincide and meet in one and the same person,

without any intermediate estate, the less is imm^diatolv

annihilated
; or. in the 'aw phrase, is said to he iiierj;o(!.

that is, sunk or drowned in the greater "
(r). From the

operation of this rule, an estate tail is jToservctl hv the

effect of the statute De doms(f). Thus, the same

person may have, at the same time, an estate tail, and

also the immediate remainder or reversion in fee simple

expectant on the determination of such estate tail by

failure of his own issue. But with regard to otii.r

estates, the larger will swallow up the smaller ; and the

intervention of a contingent remainder which, while

contingent, is not an estate, will not i)revent the appli-

cation of the rule. Accordingly, if in the case above

given A. should have purcha.sed B.'s remainder in fee,

and should have obtained a conveyance of it to hini.<!elf,

before the birth of a son, the contingent remainder to

his son would have been destroyed. For in .such a case,

A. would have had an estate for his own life, and also

by his purchase, an inunediate vested estate in fee simple

in remainder expectant on his own decease : there being,

therefore, no vested estate intervening, a merger would

have taken place of the life estate in the remainder in fee.

The possession of the estate in fee simple would have

been accelerated, and would have inmiediately taken

place, and thus a destruction would have been effected

of the continjient remainder (</). which could never after-

wards have become a vested estate : for, were it to iiave

become vested, it must have taken possession subse-

quently to the remainder in fee simple ; but this it could

not do, both by the terms of the gif' . and also by tne \ery

nature of a remainder in fee sinn>le, which can never

have a remainder after it. In the same ma iner the

sale by A. to B. of the life estate of A., called in law a

(. ) •-' Hl:uk. CnllHU. 177.

J ) StiU. U i:dw. I. c. I
;

atile. II. 97.

(5) Fparno, C. K. 340.



J ".*

OF A rO\TI\CJE\T REMAIN'DKR. 103

surrender of the life estate, before the birth of a son, Surrondrmf
would have accelerated the possession of the remainder

"''' ''''''^'"""•

in fee simple by giving to B. an uninterrupted estate in

fee simple in possession ; and the contingent remainder
would consequently have been destroyed {/i). The
same effect would have been jjroduced by A. and ]}.

both conveying their estates to a third person, C, before •

the birth of a son of A. The only estates then existing

in the land would have been the life estate of A. and the
reumimler in fee of B. C, therefore, by acciuiring both
tiiese estates, would have obtained an estate in fee simple
in possession

: on which no remainder could depend (/).

But the Real Property Act, 1815 (k), altered the law in Real l',o,„.rty

all these cases
;

for, whilst the principles of law on which ''^"*- '^*''-

they proceeded were not expressly abolislied, it was
nevertheless enacted (/), that a contingent remainder
shali bf'. and if created before the passing of the Act,
shall be deemed to have been, capable of taking effect,

notwithstanding the determination by forfeiture, sur-
render, or merger of any preceding estate of freehold, in

the same manner in all respects as if such determinati(m
had not happened. This Act, it will be observed,
applies only to the three cases of forfeiture, surrender
or merger of the particular estate. If. at the time
wh.-n the particular estate would naturally have
expired, the c(mtingent remainder be not ready to
ronie into innnediate pos.se.ssion, it will still fail as
before (/;,). except in the cases provided for by the
Contingent Remainders Act. 1877 («). The latter Act i.is.ianM.r of
al<o saves such contingent remainders as it applies'.''"'''^"''"'

to(<.) from destruction by the disclaimer (;>) of the"*"^'"

(/O Fciirnc. r. K. ;J18.

(') Kitrne, ('. R. ;}22, n. : .Wwl
V- Hyrh,/, ;{ Sim. lu:}: AV,, ,/,„t
V. .l/'.vv,y, lie. B. X. s. -XiH.

'0 ^iHt. 8 & <» Vk-t. c. 100,
repoaliii;; suu. 7 & 8 \'ict. c. 7tj,
S. S. to th(> <i{n-[0 affoof

^

I'i Nfct. 8.

(w) I'rin V. Jlall. L. R. .; K<j.
:W!»

; /'prrnnl v. I'trnrii!. L R.
!> Kq. .•(80.

(H) Stat. 40i& 41 Vict. c. .'i:!

;

riiile. p. .304.

(") Aittr. p. 394.

ij') .inlc, p. 8,S.
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particular pstato : a oaso not provided for by the Act

of 1815(7).

The disastrous consci^uences which would lia\r

rt's\iltod from the destruction of the continj.'fiit

reiuaindcr, in such a case as that wo have just uivt-ii.

were obviated in |)ractice by means of th«; interpositiiui

of a vested estate between the estates of A. and H. \\V

have seen (/•) that an estate for the life of A., to take

effect in possession after the determination, by forfcitiirc

or otherwise of A."s life interest, is not a contiuficnt. luit

a vested estate in remainder. It is a present existiiiL'

estate, always ready, so long as it lasts to come inti)

])ossession the moment the ])rior estate deteiniiiie<.

The i)lan therefore. ado])ted for the preservation of

contingent renuiinders to the children of a tenant for

life was to give an estate, after the determination 'iv

any means of the tenant's life interest, to certain persoii.-

and their heirs during his life, as trustees for jirescrviiii;

the contingent remainders : for which purpose they wcif

to enter on the premises, should occasion re([uiie ; but

should such entry be necessary, they were nevertheless

to i)ermit the ti nant for life to receive the rents iuid

profits during the rest of his life. These trustees ncrr

prevented by the Court of Chancery from parting with

their estate, or in any way aiding the destruction of the

contingent remainders which their estate sujjported (x).

And, so long as their estate continued, it is evident tliat

there existed, prior to the birth of any son. three vesteil

estates in the land ; namely, the estate of A. the tenant

for life, the estate in remainder of the trustees diiriiiL' his

life, and the estate in fee .sim|)le in remainder, belongint;.

in the case we have supposed, to B. and his heir-.

This vested estate of t e trustees, inter})osed between the

estates of A. and B., prevented their union, and con-

(.7) Hr S.rnlf. !on. 2 Ch. '.Mi.

(r) .Ink, p. 390.

(.'.) MnnpAl\-. Manxdl.lV.V;.
678 : Foarnc, V. R. .'526.

^mM.
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sequently prevented the remainder in leu simple trom

ever coming into possession, so long as the estate of

the trustees endured, that is, if they were faithful to

their trust, so long as A. lived. Provision was thus

made for the keeping up of the feudal possession u' t'l

a son was born to take it : and the destruction of tiie

contingent remainder in • his favour was aceordinglv

prevented. But since cimtingent remainders have

been preserved by statute from their former liability

to destruction, there has of course been no occasion for

trustees to preserve; them (/).

In a former part of this vohiiue we have spoken of Tm-t .-tat'-.

eipiitable or trust estates (//). In these cases the whole

estate at law belongs to trustees, who are accountable

in ecjuity to their cestui-tpie-trusts, the beneficial

(/) Til! fiillowinj,' extract fi'iim

a iiKjdorn st'ltk'ment, of a dati'

prrviiius to 1845, will cx])lain tin-

plan which used ti> be adopted.
The lands weru cimvcycd to the
trustees and their heirs, to the
uses (l-iclared by tho Bettlenient

;

by wlr., h conveyance the trustees

took no iXTmanent estate at all,

as has been exi)laine<l (ant ,

]]. iHli), but the seisin was at

(inci' transferred to those to

wlicrsp used estates were lirnite(l,

Sonir of these estates were as

foll.iHs:

*To the Use of the said A. ami
" Ills as.-,ii;iis for and dnriiii: tin

" term of his natural life without
iinpeachnient of waste and from

" and iruniediat'.'ly after the de-
" termination of that estate by

forfeiture or otherwise in the
" lifetime of the said A. -"To the
" iiM- ,pf th • said (iru.^liiA their
"heirs and assitois ilurinL: the

life of the ^aid \. in Irii-I In
' preserve thecontin^'int usef and
" e-tates hereinafter liiniteil from

Ijein^' defeated or destroyeil
and for that purpose to n'ake

'" entries and brim.; actions as
'"

0'-"-a:>i[)ii iii.-.y rrquirr IJut
' iieverlheless to permit the saiil

To A.'s first

and other
sons in tail.

T.. .\, fur

lib

" \. and his assifjns to receive
" llie rents issues and prolit- ot
" the said lands liereiljianieiits

and premises diiriiif: his life

" .\nd from and immediately
' after the decease of the said .V
' T'o the Use of the lirst son of the
" said A. and of the heirs of the ,

" body of such lirst son lawfully
" issuinir and in default of such
" issue To the usi^ of the second

third buirth lifth and all and
" every other son and sons of
" the said .\. severally siicee--
" sively and in reinaiiider on
" after another as they ^|lall b
"'

in seniority of a<;e and jiriority
'" of birth and (jf tli<! several and
" res[K'etive heirs of the body
" ami bodies of all and every
" such son and sons lawfully
" issuin;.' the elih r of such soii--

' and the heirs of his body
" is.-niiiL' b( iiiL' always to be pre-
" ferred to and to take befon
" the younuer of siieji sons and
" the heir- of hi.- and their body rionainders
" and respective bodii's issuiuLT
'" And ill default of such issue

'

&c. Then follow the other re-

mainders.
{i) An!., vv. ur

^Tn irn-lec-

duriiiu hi> lll(

ti' preserve

eiiiil il|i:eilt

I'l'- '7-

F ^nl^M
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owners. As equity follows the law in the limitiitlon

of its estates, so it permits an equitable or trust tstatc

to be disposed of by way of i)articular estate and reiiuiin-

der, in the same manner as an estate at law. Coiitiiiiicut

remainders may also be limited of trust estates. Hut

n'mlindr"ri of
^^'*^''^'^'" **"^h Contingent remainders and e,)ntinj.'.nt

tnist csiau.g remainders of e.states at law, there was always ,liis

struci'iblo.
difference, that whilst the latter were destructible, flic

former were not (x). The destruction of a contini,'ent

remainder of an estate at law dcpendefl, as we have s.-en.

on the ancient feudal rule, which required a coutiinioii^

and ascertained j)osse.s.sion of every piece of land to he

vested in some freeholder. But in the ca.se of tiiist

estates, the feudal po.s.se.ssion remains with the trustee (y).

And, as the destruction of contingent remainders at liiu

defeated, when it hajjpened, the intention of those wIki

created them, equity did not so far follow the law as to

introduce into its system a similar destruction of con-

tingent remainders of trust estates. It rather cfxnpellcd

the trustees continually to observe the intention of tlK)s(>

whose wishes they had undertaken to execute. Accord-

ingly, if a conveyance had been made unto and to (he

use of A. and his heirs in trust for B. for life, and after

his decease in trust for his first and other sons succes-

sively in tail,—here the whole legal estate would liavc

been vested in A., and no act that B. could have done.

nor any event which might have happened to his e(piitiilile

estate, before its natural termination, could li;i\e

destroyed the contingent remainder directed to be lield

by A. or his heirs in trust for the eldest son. Xor does

an equitable contingent remainder fail by the natural

termination of the particular estate, if otherwise vaiid (:).

(x) Koarae, ('. H. 321.

(//) See Chapman, v. Hlis^iU,

Ca. t. Talb. 145, 101 ; ffopkin.s

V. Uopkinx, Ca. t. Talb. 52 n. ;

Axtlrt/V Mirb!rth-:rnif. t.'><'h. I>.

50; .iW/-- V. linniiii, 17 Cli. I).

211 ; Hf Jiohion. 1910. 1 Cli. Illi.

{") As to this Ollllllitinil. >ct'

.l«y(.« V. Bin-iitti, 17 Cli. D. 'lU

povl, Cliap. iv. (on icriiutfiHns

uf iitiiilatiuit).
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Thus, if land be conveyed to the use of trustees in ico.

simple, on trust for A. for his life, and aftvr his death

for the first son of B. (a living bachelor) in fee simple,

and A. die before B. has a son, the eijuitHhle estate

limited in trust for li.'s son will not fail, but will take

effect if B. should afterwards have a son ('/).

(-1) Itr KUfl^ TniiU, L. K. 1 1 |). ii,-,;
; |/,/,,

E|. ,V.'J; lietnj v. lUrnj, 7 Cli. Cli. D. 211, 11
hunu'i/, 17
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OF AX KXKCrroKV rXTMU>T.

C'oxti\(;e\t r.'main(i.T> atv fiiturf i-tat.-, wliich. a^
we havf seeni'O. u.t.- ( nntimiallv liahl-. at coiniiiMH
law. until they actuallv .-xi.-tt-d H'-- tst„i,'s. t.i l»- ,|.->tr<>yc(i

alt()j;..-th»T: .'xecutory int.'rfst>. un rli.- otljtT hand, an-
future t'statf-;. whicli in tfu-ir natun- aiv irul-tnictihl.- {b).

They ari-e. wlu-n their tini.- coiii..... a< of tli.-ir own in-

herent strength
: th.-y depend ii..r fur pn.t.Ttiun on anv

prior e.-<tate.-. but. on the contrary, thry th.-in^.-Iv.-s often
put an end to any prior estate>. which may I,.. >ub-
si>tHig. It is proposed, in th.- present chapter, to con-
sider the means by which the.e future estates mav be
created

;
and. in the next, to treat of the time fixed bv

the law within which they must arise, and bevond
which they cannot be made to commence. We ">hall
then be enabled to revert to the ru]e> which pnvmt the
sKtlement of property in perpetuity by a ^crie. of . r.n-

tmgent remainders..

1. Executory interest.s may nou bf cre.itrd in two
ways^ under the .Statute of fses (rj. and bv will.
Executory interests created under the .<tatute of Tses

..f tl,.

•<tl. Ml

-'- .HI-

:tli.

(lit'

I'') .)"''. (I. +1MI .i,-j,

{'-I Kcariif .
(

•. H. 41s. B.f.
fiii.> wi- J ,ib..li..^hed. It »a^ .1

niHtor of douljt whetlR-r a tiiif
woul.i iK.t bar an es.nnu.rv in-
t'n->t. Ill ca.-e of rK.n-claim tnr
iM' .vi-ar> after a nght of cntrv
l^i'l arisen unUer the executcry
:;:-.!.rc-r

, ::„„, iiy V. Jamn'. \i
launt. Jii;{; s._.e ^„f,_ !>[,. ::i

11. 1 :! |n:i. K\.. i|t..ly intfri->t-

uf ai

'lUi-nt

( -tatt

... ..r

t.iil.

ill .1

iriay

•fe;

ai

^.ince

iMIIf 1 m the -,11111 tnanner . aini
Ky tl 1- -.mil mean -, a- n iiailt -

ii<-r- r,\[»-c.;,t

nation i.t the
<. K. Xli:
is'j.j. ;! th. ;

nt on
e-tate

Huh
\).

the

tail

,ie. 'rriii-
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Springing
and shifting

UHt'll.

Kxecutory

anciently
allowed by
the Cojrt of
Chancery

The Statute
of Uses.

Kxeciitory
uses still

allowed.
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are called springing or shifting uses. W'v have sf-en '-/)

that, previously to the passing of this statute, th.- -(v,

of land was under the sole jurisdiction of the Court ol

(-'hancerv, as trusts were afterwards. In the e.\i n i>e

of this jurisdiction it would seem that the Cuiirl of

Chancery, rather than disaj)point the intenti(iii> ,,f

parties, gave validity to such interests of a futuiv .,r

executory nature, as were occasionally treated in ihe

dispo.sition of the use (c). For instance, if a fe<itl'nieiit

had been made to A. and his heirs, to the use of M. mvX
his heirs from to-morrow, the Court would, it s.cm.s,

have enforced the use in favour of H. notwithstanding

that, by the rules of law, the estate of H. would liuvf

been void (/). Here we have an instance of an executory

interest in the shape of a .sjjringing u.se, giving to H. a

future estate arising on the morrow of its own strength,

depending on no prior estate, and therefore not lialile

to be destroyed by its j)rop falling. When the Statutf

of U.ses(jr) was passed, the jurisdicticm of the Court of

Chancery over uses was at once annihilated. But u.sis

in becoming, by virtue of the .statute, estates at law,

brought with them into the courts of law many of the

attributes which they had before jmssessed while ^uh-

jects of the Court of Chancery. Amongst others which

remained untouched wa» this capabihty of being dis-

posed of in such a way as to create executory interests.

The legal seisin or po.s.session of lands became then, lor

the first time, disposable without the observance of t In-

formalities previously required (A) ; and, amongst the

dispositions aUowed, were these executory interests, in

which the legal seisin is shifted about from one pciscjii

to another, at the mercy of the .springing uses, to which

the seisin has been indisi5olubly united bv the Act nf

(d) Antf. pp. 180— 1s:j.

(f) Butl.n. (a) to Feame, f. R.
384.

(/) /Inte. p. ;J92.

(</) 27 Hen. VIH. r. Ui ; .(W-.

p. 1 84.

' h) Sec o.yitf. i>T). !*S*}. l'!3i

22ti—229.
pp.
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Parliiitnent
: accordingly it, now ha|»|M'ns flmi by iiifjins

of uses, the legal seisin or poHMessicii of I mkIs may hr

shifted from one person to another in an endless varii'tv

of ways. VVe have seen (i) that a i-onvevance to M.

and his heirs to hold from to-morrow is ahsolutflv void.

Hut by means of shifting uses, the desire.! n-snlt mav hr

acroinphshed
;

for an estate may he coiiv.'VimI to A. and
his lieirs, to the tise of the conveyini.' party and his hfirs

until to-morrow, and then to the use of H. and his heirs.

A very conn.ion iastance of sueh a shifting use occurs in Kxarn,)lr : -.

an ordinary marriage settlement of lands, s ipposing'!!" ""' "^•' '^

A. to b" the .settlor, the lands are then conveyed bv him, inVi's m,!',! a

by a .settlement executed a day or two bef(.n- the mar-
"J;','.','.''i',';,'.'

""'

riage, to the trustees (.say H. and ('. and their heirs) '" >rti..yi', t,,

"to the use of A. ami his heirs until the intended mar-
""'"' "'"'

riage shall be .solemnized, and from and imi iiately

after the .solenmization thereof," to the uses agreed on
;

for example to the use of D., the intended husband, and
his assigns for his life, and so on (k). Here H. and C.

take no permanent estate at all, as we have already
seen (I). A. continues a.s he was, a tenant in fee simple
until the marriage

; and if the marria.'te should never
ha|)pen, his e.state in fee simple will continue with him
untouched. But, the moi..rnf the marriage takes place,

—without any further th<"i<rhi .r c <>' of the parties,—
the sei.sin or pos.session of t' iiuif)

to ve>t in I)., the intended Imsban
to the disposition made by the s,

execution of the settlement, an
takes place, the inter.-^t of all r*

settlor, is future, and contingent a

marriage. But the life estate ot .

band, is not an interest of the kiiin

remainder. For the estate which pn
that of A., is an estate in fee siisiH.

0) Ute p.m. given in f..
U) .^pp the form of settlement (!) Anir.

'< away from A.

r his life accf)rding

•ment. After the

til the ma triage

'•' <. except the

fvent of the

.tended hus-

••<i a contingent

l"s ir, namely.

ter hich no
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remainder iiin be litnit»<l. The use to I). Ii>r In- hi.

springs up on the inuniune taking pliue, uiui |iiit- .m

end at once and for e'er to the entute in fee siiiipli- w Inrh

belonged to A. lien', then, is the destrucliun oi on,

estate, and the .•.iib.stitution of another. Thr po»i-Mnii

.of ;\. i.s wre.sted from him by tlie ii.st> t(» I)., iristnui n|

D.'h estate waiting till A.'s pos.session is over, iis it inu-i

have done had it been merelv ii remainder. .ViintlMi

instanee of the application of a shifting u.se occiii^ in

tho.se ea.ses in whieh it is wished that anv per<i>ii ulm

shall become entitled under the settlement shall t.ik.

the name and arms (»f the settlor. In such ,i ciiv. tin'

intention of the .settlor is enforced by means of a slnlfniL'

dau.se. under which, if the party for the time Ikhil'

entitled should refu.se or lu-glect, within ii detimtr tnin

.

to a.s.sunie the name and bear the arms, the hiinU will

.shift away from him, and vest in the |)er.son iie.xt ci.,itli(|

in remainder.

From the above examples, an idea may be innnrd

of the shifts and devices to which eli'ect can now he

given in settlement.s of land by means of s|)r:!ij,'iM;.' iiiui

shifting uses. By means of a u.se a future estate m iv Ij"

made to spring u|) with certainty at a given time. It

may be thought, therefore, that contingent remaiiidtT.-.

having until recently been destructible, would iicvtr

have been made use of in modern conveyanciiiL'. luit

that everything would have been made to assunic thr

shape of an executory interest. This, however, i- imt

the case. For, in many instances, future esiali> aiv

necessarily reciuired to wait for the regular e.Npiiatidii

of those which precede them; and. when thi.- i- thr

case, no art or ''evice can prevent such estates fniiii

being what they are, contingent remainders. The ouly

thing that could formerly be done was to take c.nv fur

their preservation, by mean.s of trustees for that piii post'.

For, the law, having been acquainted with remainders



1 '•

or \s 1. vCCiTORV INTKKKST. 113

I .ii!i lifldii' ust'M wen- iiif roiliici'il iiitn it, will nt-vcr N'" liniitntiuM

(oii^triH' any liniitiitimi to In- a -iiiriiij^iiij^ or Hhiftinj^ use '

"",(1',',',', „'

,

wliicli. I)y )Uiy fair inttTprftHtioii, ciiri he rc^unled a.H a «'• •' >" '••

ri'iiuiimltT, wli. 'flier vested (ir eoiitiriKent (///).
ri m'l'iil,!,'"

'

The rstal)lishnieiit oi shifting and contingent uses

iicciisioiied great dilliculties to the early lawyers, in con-

Mijiience of the supposed nece>sity that there should,

lit the time of the happening of the conting^'ney on

which the use was to shift, l)e some person seised to the

ii-e then intended to take etVect. If a conveyance were

iiiMile to M. and his heirs, to the use of A. and his heirs

iiiilil a marriage or other event, and afterwards to tlu!

use (if ('. and his heirs, it was said that the use was

txecuted in A. and his heirs l)V the statute, and that a.H

tlii-i u-^e was co-extensive with the seisin of H., H. could

h.ive no actual seisin remaining in Iiiin. The event now
happens. Who is seist'c' to the use of C ? In answer

til this question it was held that the original seisin reverts

hack to li,, and that on the event happening he become.s

sfiseil to the u.se of C Ami to sup|)ort this doctrine it

was further held that meantime a po.ssibility of seLsin, or

sritiiiUn juris, remained vested in B. But this doctrine, ScnitUlu

ihiiugli strenuously maintained in theory, was never
''"^'*'

attended to in practice. And in modern times the

o|iinioM contended for by Lord St, Leonards was generallv

adopted, that in fact no' sriiitilld whatever remained in

H., Iiut tliat he was, by force of the statute, immediately

ilivested of all estate, and that the u.ses thenceforward

took etfect as legal estates according to their limitations.

liv relation to the original seisin momentarily vested in

P.. (/'). Finallv an Act of I860 declared the law to be

i") I'riinu, C. H. .'Wti— :{!).">.

''-'>: !>" (I, Ilnrn.'i v. How, II,

i" I!. .V I'. lUl, 197; I I'ri-.st.

Al>~t, Kill; Wh'ttf V. Sumvxrn,

f'lrr mid I.lnyd. 18 Ch. D. .'>24 :

Ihmi. V, Ihiiii, \m\, W Ch, \M:
Si/niri V. .S'vm.'.<, 1890, 1 C'li.

272; J{e M'nr/hl^cn, 19 1, 2 Cli.

95.
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Now
alK)lislic(l.

s I

in accordance with Lord St. Leonard'H opinion, and
gravely abolished the exi.stence of scintilla juris (o).

When one is entitled to land a.s tenant in fee .simple
Tonaiit in fct-,

with CM'CU- ... !-

tiirv liniita- HI po.s.ses.sion. with an e.xeeutory limitation over to the

may cnmm.t "''^' "^ anotlier-a.s where land i.s limited to the use ,.f

Icfial, Imt not A. and his heir.s. but if A. shall die in the lifetime of H

wast,..
"'^'11 to the use of B., and his heirs—the tenant in

l)os.session is not imj)eachable for legal waste (/>), unless

the instrument conferring his estate expressly proliil)its

him from committing waste (q). But he may be re-

strained by injunction from committing any eciuitahle

waste ip). And he has all the powers of a tenant for

life under the Settled Land Acts (r).

Has tlie

powcis of a
tenant for

life under
Settled Land
.Aets.

I '< Iwe IS,

One of the most convenient and useful applications

of springing uses occurs in the ca.se of ;»?/yt.v. which
are methods of causing a u.se, with its accomjjanving
estate, to .sj)ring up at the will of any given person (.s)

:

-Thus, lands may be conveyed to A. and his heirs to

such uses as B. shall, by any deed or by his will, aj)i)oint,

and in default of and until any such appointment to

the u.se of C. and his heirs, or to any other uses. Tliese

u.><es will accordingly confer vested estates (m ('.. or the

{») Stat. L>:! & L'4 Vict. c. ;i8.

s. 7, which |ii-ovidcs that where
liy any instiiiinent any hciedita-
nients have bi'tn or shall he
limited to uses, all uses there-
inider, whether exi)resse(i <ir im-
plied hy law, and whether imme-
diate or future, or continfjent or
executory, or to he declared
under any power therein con-
tained, shall take effect when and
as they arise. I>y torce (if and by
relation to the estate and .seisin

originally vested in the jierson
seised to the uses ; and the
continued existence in him or
elsewhere of any seisin to uses
or sdnliUa jiiriA «ha!I not he
deemed necessarj- for the suj)port

of, or to give effect to, fut\ire or

contingent or executory ii.-cs

;

not shall any sucli seisin to ii»(s

or KrintiUa jiiri.i he dectiiecl l.i

he suspended, or to ri-main ni i.i

subsist in him or elsewheic

(/>) Tiinipr V. Wriii/iL 2 \>c

(;.. F. & .1. :.':!4 : /{, '
l/iinhini/.

Settled Estati-.; I'Jl.'t. 1' Cli. ;i,"i:.

:U).'?; secrtH^, pp. Ml, 114. I:'l -

Il'.'J.

(I/) lilah v.J'itirx. 1 |)e C.J.
& S. ;{45.

(r) Stat. 40 & 4<i Vict. c. 38,

s. 08 (1, ii.) ; see niitf pp. l-."i —
I.'!").

{<) See Co. Litt. 1271 h, n. (I),

VII 1,
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parties having them, siibj(>ct to bo divested or destroyed

at any time by H. exercising his jtourr of apjMjintment.

Here H.. though not owner of the property, has yet the

jiower at any time at (mee to dispose of it l)y executir.f

a (Iced : and if he should ph-ase to appoint it to the ust,

of himself and his heirs. h(> is at {)erfeet liberty so to do {t)
;

or by virtue of his power, he may dis|)ose of it by his will.

Such a power of appointment is evidently a privilege of

great value : it is nearly as good as ownership
; and it

has accordingly been made to share the liabilities of

ownersliip. Thus, under the Judgments Act, 1838, the Cn-.litors'

sheritf may deliver execution under the writ of eleyit of'^''*''-

all hereditaments, over which a judgnu'iit debtor shall

at the time of the judgment, or at any time afterwards,

have any disposing power which he might, without the
assent of any other person, exercise for his own benefit (//).

And the same Act inade judgments a charge on such
hereditaments (./ ) : but such charge does not now
attach thereon until the judgment creditor has regis-

tered a writ of fhyif : though u{)on such registration

this charge takes effect immediately, even if the land be
not actually delivered in execution thereunder (//). By
the Bankruptcy Act, 19M (as under the Bankruptcy Act, Bankn.,,toy.

1HS:5). the trustee for the creditors of any person becoming
bankrupt may .'x.Tcise, f(,r the benefit of his creditors.

all powers (except the right of nomination to a vacant
rcclcsiastical benefice) which might have been exercised
hv the b.mkrupt for his own benefit at the conmieuce-
nient of his bankruptcy or before his discharge (:). So

'•",

Sin.t

V<L,-r,

I'nW

lH4.

s. II

'hf,,,d{ II ;../,„/, •</) V. A, /;//,.

-' Vrvn. .'JTli : lUufurd \.

I'i \'i'^. I;t5; Ir.na v.

'. ID \'rs. Sli; 1 (-[UUICC (111

I-. V.ISS. |,. :(.-|7
: Silt'. I'ow.

Slat.

Sect.

St:lt.

1 A -1 Vict, .-. 110,
. p. :.'!lo.

13 ; see ante, \>. 2',H).

': [ij!. 201) i97.
t -v .-i :.•,. \. ^. o>).

^^. .'fS. ."i."), re(ilaciii).' 4(i & 47 \iet.
I-. .")_'. >s. 44. .">!); .V/r/(t,/x to

-Vmv.'/. 2!) Ch. I). IO0.->. Stat, .'{j

it- ."):{ Vict. c. 71. ss. If), par. (4),
-'•">. iiar. (.")), w(ic> tii the same
effect. The fdrnier Acts yavi' a
similar puwer t-i tlie assignees of
the bankrupt ; see stats, ti (leo.

JV. e. hi, >. 77 ; 12 & la Vict. c.

lOii, s. 147.
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that, ill (lie cxiiiii])!*' \vt' liavf taken, flic cstalc nf ('. i<

liable to he defeated l)y any jndiiiiietit ereilitur dl |!,

takiiiij tlie lands in execution or le^'isteiini,' a writ nf

fityll a;;ainst iiiin, or in the event of M.'s l)ankni|it(v. ms

well as by an appoint iiient niad(> hy 15. I?nt it I!,

slionld die liefore tile lands have l)(>en atTeeted hv ni'

(halloed with any jiidi;iiient a^'ainst him (a), and witlioiii

ha\in^ heen l)ankru|)t or havin<; made aiiv a|i|ioinl imnt

l)y deed or will. ('. will lieeonie iridefeasihly entitled to

the lands : which will no lon(;er lie snhject to It
'<

dehts (/j). If, however. B. should exercise the jiowci li\

(\vc(\ oi' will in favour' of .a voluntee" (or ])ersoii rmt

(•lainiiiif,' for valiialile consideration (r) ). he will lie (nn-

sidered to liavi maile the lands his r)wn : and t' r\- ujil

therefore be liable to satisfy all his debts after his deatli.

but not until all his other jtrojierty has been exhausted (</).

Where a general jiower of appoiiitmeiit is exercisable hv

will only, the property subject thereto cannot be taken

under any execution, or ehar<T<'d with anv jud!.nniiit.

against the donee of the power : and the power reinains

exercisable by him, notwithstanding his bankruptcv (r).

I)<>voliiti(>ii Tader the Land Transfer Act, lHi>7(/'), on the dci'tli

'"' "!' after that vear of anv person entitled to a general pdwci
appoiiitnr s • • I

'-
1

(liMtli of iviil of ajipointiiu'iit over real estate and having exercised

iMmmVl'l'iv ^'''' ^'"•1*" '*.^' ^^''"- '^''*' property appointed vests in lii-

will under executors or administrator in the same manner as lii>

liirwcr-.
•''•^'^ r**i>l estate (ij) : but the appointee remains entitleil

thereto in eiiuity in the .same manner as a devisee of tin-

testator's own estate, and lias the like right of re(|uirii:L'

a conveyance of the property, if not wan*^.'d to sati>fv

(II) Sec ,/),/., ]>]>. 2!I0 JOT.

(/.) Ilolllli.- V ((../Inll. 7 W-.
toil, 12 ^c^. JUI).

(() Ante,
J),

m.
(d) f:',:tp. IViw. 474; Flmiing

V. Bucliaiian, 3 De (i., M. iV (;.

076; linifu.'i V. Liwin/. lilOli.

A. C. 411"; aiitr. p. L':ii'', n. (/.) ;

^fp W illitim-: V. H illimih'. liMlO,

1 < ll. \'>'2. '^id i/iiirii .

(') U> diudulhl. l:"l."i. -1 Cii,

:vi\.:mi- :i:tK ; i<r ii,,,,n„. \\\\\.

2 Cli. 08, in wliicli tlii^ \iin\i\ \».i-

niit ((uostiontd.

(/) Ktat. «) & til \'iot. c. (iJ,

s. 1 (2).

(9) Ant(, pp. -",t. 7il. S7. IHi.

14(1, 1!M1, .'Wl, 2\><. SM.i-M'.
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miuirccl l)y it. should bo strictly coiuiilicd witli. ii tlu-

power sliould n-ijiiire a tlccd only, a (//// will not du ; .n-,

if a irill only, then it camiot 'n • t'Xcrciscd hv a dial („),

or by any other act to take effect in tiie liletime ,,| tl,,,

])ers()n exercisinfr th,. power (<>). So if the power is tn

be exercised by a deed attested by lini witnesses, tlun ,,

deed attested by our witness only will be insntlicieiii (/,).

This strict compliance with the terms of the powei ua-

carried to a great len<,'tli by the Courts ol law : so minh
so that where a power was re((uired to I xeicised l)v :i

I'liwcrtolic writinj; mxlcr Inntd and .seal d/icslrd hij irihirss,-.^, il,,.

wiitinL'.m'lcr'^-'^^'i'f''^*' of the power was held to be invalid if the «ii-

.M'u'".sir',|''hr''

"''''''"''' *"'' ""^ **'"" " "''*''" i'ttestation of the sjaiiMtuiv

«itii.-ss(s." of the deed, as well as of the sealinj^ (f/). The deci.-inn

of this point was rather a surprise u[)on the profcsMdii.

who had been accu.stomed to attest deeds by an in(lor>r

ment. in the words " sealed and delivered by the within-

named J{. in the jire.sence of," instead of wordiii;,' tln'

attestation, as in ;mch a ca.se this decision rci[iiir(d,

'• Siyurd, .sealed, and del .-cred," itc. In order, tlicnfoiv,

to render valid the ma y deeds which bv this decision

''^"*

'ills'"
^^^^^ rendered nugator

. an Act of J'arlianient (/•) was

passed by which the defect thus arising was cured, as \u

all deeds and instruments intended to exercise powers,

which were executed prior to the :^()th of July. 18! i, the

day of the jjassing of the Act. Hut as the Act had no

pros])cctive operation, the words " slyncd. sealeil. a\A

delivered " were .still neces.sary to be used in tin attes-

tation in all cases where the power was to be e.^tn ised

by writing under hand and mil allated bi/ witnesses (s).

II Ids.

(») Miirji)r(ljniiks \. /Inn iidai.

1 1)1 III V, II.

(") Sllf.'cl. i'nw. L'llt; I Cliaiur
(111 I'owers. ell. !». pj,. J7:{ ,,,/.

•

Hr I'diLin. IS!)J. ;! ch, ,-,10.

(/') Nll}.'(l. |'„H. L'llT -/. ; 1

Cliancc III! I'dwcrs. :!;{|.

(7) Hrii/hl V. Wiibjoril. t

Taii-if -IV.',; /<...wi. Mar^ji,!,! w

.'iCil ; II /(.//-/ \. Iliiilnif,:', \[.\ >.

.".11". Hi W. I!. .•(.!!•.

(/) .")» (a'o. III. f. His.

(«) Sec. liowi'vri-. I
-

- •' \.

Iii.-<hni,
,,J S,„l,ir 'iiiil .1/.I-. :. K\.

(;SJ. i>'X\. ill Mliiih la-i tl" I Mint

ot K\(lici|iiir iiiliniati'il iIm' tin a

ciinsld.'rcd tin- cum- nf II /"//'' \.

\iat<jr,iii iM.v, ..v.iTiiir.i !,y \'r.c

I'otr/i, -2 M. ii ^. 07(), lo 1!. it. CUM. i,f Jl,nilitl v. Ih,, d. >/-</>

s t.
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the other hand, appears to have overstepped the proper

boundaries of its jurisdiction in favour of the api)()in-

tee {ii). For, if the intended appointee be a j)urchaMr

from the person intending to exercise the power, or a

creditor of such person, or his wife, or his child, or if tlie

iil)pointnient be for a cliaritable purpo.se, -in anv of

these cases, equity will aid the defective execution dl

the power (.r) : in other words, the Court will comi.el

the person in po.s.session of the estate, who was to Imld

it until the power was duly exercised, to give it up on

an undue execution of such power. It is certainly hard

that, for want of a little caution, a purchaser should lo.se

his purchase or a creditor his security, or that a wife or

child should be unprovided for; but it may well Ije

doubted whether it be truly equitable, for their sakes,

to deprive the person in possession ; for the lantls were

originally given to him to hold until the happening of an

event (the execution of the power), which, if the jujuei

be not duly executed, has in fact never taken place.

Kxcrcisc of The above, remarks equally apply to the exercise of
I.owcr by will. ^ power by will. Formerly, every execution of a pouer

to appoint by will was obliged to be effected by a will

conformed, in the number of its witnesses and other

circumstances of its execution, to the requisitions of

Wills Act. the power. But the Wills Act, 1837 (y), requires that

all wills should be executed and attested in the .sane

uniform way (;) ; and it accordingly enacts (a), that no

appointment made by will in exercise of any power .<hall

be valid, unless the same be executed in the niauner

required by the Act : and that every will executed in

(") See 7 \es. ,")0« ; isugil.

I'ow. ")32 -(/.

(r) Sugd. Puw. 534, oMi ;
:.'

( lumce on l'ower.s, c. l'3, j). 488
«/. ; Ltiroia v. Liicma, o Beav.
249 ; Ht Walker, l9(tH. 1 Vh. fltiO.

{y) 7 Win. \\. \ \ \i, i. I. ru.

(z) .See aide, j). :.',j8.

(a) Sect. 10 ; Ik Hum, II. I'.«i^,

1 Ch.40l'. See //»/;/;«(/..;/ .(«,-

»iel, 1898, 1 C'li. 042: Jl, I'nc,

19tH», 1 Ch. 442; Barn It': v.

Yuuiig, I'JOO, 2 fli. .Till; H<

Walktr, 1908, 1 01.402 ; I Wiik-.

\ . ii 1'. .'i(4. II. ((/). -'mi eci.

lJu-
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the manner thereby required sliall. sn far as respects

the exerution and attestation thereof, be a valid cxerii-

tion of a power of appointment by will, notu ithstandintj

it shall have been expressly rtMjiiired that a will made
in exercise of such power should l)i' executed with some
additional or other form of execution or solcmnitv.

Under the Wills (Soldiers and Sailors) Act. 191S, a power s.,l,li,.ix- nn.l

to appoint real estate bv will mav be exercised bv an
'"'!'"'-'

,

informal will, such as soldiers on an expedition and «'!!> •""' n*-

sailors at sea are authorised by law to make of their JI,',",,',',,','^'"'

personal estate

infant (h).

and aIthou<i[h the testatof be an I'

These powers of appointment, viewed in regard to Powers ,.f

the individuals who are to exercise them, are a species
"'"'"''''""

,.... .

I MIlCliniHClcil
ot (ionnnion over ])roperty. ([uite distinct from that free "ith nwuci-

right of alienation which has now become inseparably
ft! !!,V,''ii,'. ,',;,.

annexed to every estate, excejit an estate tail, to which tioi, m ns|„Mt

a inodilied right of alienation only l)eloni;s. As alietia-
""'"''' "I'-

tion by means of powers of appointment was of a less

ancient date than the right of alienation annexed to

ownership, so it was free from .some of the incumbrances
by which that right was clogged. Thus a man may .Appoint.

exerci.se a power of ai)pointment in favour of himself l"'"'"

or ot his wife (c) : although, as we have seen (d). a man lm>i,.niil ,ui.l

cannot, by virtue of his ownershi|), directiv convey to
"'*'

himself, and could not. jireviously to the vear ]XH2,

so convey to his wife. So we have seen {>') that a

married woman couhl not formerly convey her estates

without a fine, levied by her husband, and herself, in

which she was .sejiarately examined ; and afterwariis.

no conveyance of her estates could be made without a

('») Stat. 7 & 8 Geo. V. c. 58,
^^. 1.3 ; Ue Wenther, IDIS, 2 Cli.

SJ, 92. The decision in that
i.iM' rtii-) that a power to appoint
personal estate might well be
PTfrcised bv such a will. See

ante. jip. 2(>l - iKi.

{<) Sii^'d. I'dw. 1(»4, 471
;

aitti. p. 41.").

((t)'Aiii,. (ip. 220. ;w<t.

(e) A ii'te, pp. ;t37, 338.
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(Iri'il ill wliich her liiislniiid iiiiist havt' coiiiiiiird. .„„{

\vliicli imist li,i\.' I n s.'|.;iiati-ly ii(l<tinwl(.(l;,'..(| |,v h,..

Married to I).- ll.T own iict Jlllil (l.-.'d. Hilt a Uowcr of ill.lK.ilit.woman iiMj:lit •
i i i i

' '

.•viviM. Miciit I'lfhcr hy (l.'cd or will mij/ht Ix- jrivcii to anv
I'""'''"- woiuiiii : and slif mifrht cx.Mxisc such a |>owcr. wlifthn

pivfii to litT wht'ii married or wticn siiijrlc. witliotit tin-

consent of an\- liiisl)aiid to whom she miirht tlien ,„

thereafter he married (/) : and the power iiiiiilit hr

exercised in favour of her husband, or of anv one els,. (,y)

:

liifnMt-- nior- aiid SO the law is still. The Act of Parliament to whidi

mXts.
' ^^^' '"'^'' '"'fore referred {/,), for enabling infants to iiimIm'

liindinj,' settlements on their marriafje. with the .sanction

of the Court of Chancery, extends to propcrtv ovir

which the infant has any power of appointment, iiiili^v

it lie expressly declared that the power shall not Iji^

exercised hy an infant (/). Hut the Act provides th.it

in case any appointment under a power of ap'iiointiiieiit,

or any diseiitailini; assurance, shall have heeii e.\e<uti(l

liy any iitfatil Icmnit in Inll under the Act. and siu h

infant shall alterwards die under ajje. such appointintiit

or disentailinji assurance shall thereupon hecome ali-o-

liitely void (/).

The power to dispose of jiroperty indepeiuieiitlv nf

any ownership, ihouijh established for more than tiini-

centuries, is at tlie [ireseiit day frei[uently unknown Ui

tliose to whom such a power niav belonj^. This iL'iKi-

rance has often <riveii rise to difficulties and the (li<-

a|)jiointnieiit of intention in conseipience of tin eXccutiiiM

of powers l)y instruments of an informal nature, par-

ticularly by wills, too often drawn by the parties tlii'in-

selvi's. A testator would, in jreneral terms, j^ive ..II his

I.-'M. ranee of

till- latiin <.l

pinv rs lia »

i'aii><(! .li-

•M'l" >iiitni( lit

of iiitcniK II.

(
/'

) III" (1. Ulninliilii V. Ei/ir.

:!('! li. .V,7. .">('. J5. 71.i.

(;/) Sii!.'(l. I'ow. 471.

(h) Aiiti, p. :!:i(l.

.;;;. Str.t.. IH ,« !!l Viet. r. 4:!,

s. 1. See Jic ('iirdro''d's Stttle-

Vient,~ Ch. D. "lis.

(A) Sect. 2. U has heell lieM

that appointnients niaih' iimlfi

tlie .-Vet hy infants, who an in.t

tenants in tail, do nut Inruiiif

void on th-ir death ^ind- r :.
He Hcott, 1891, 1 Ch. 'IW.
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cstatt' or ail liis property ; and ht'Ciiiisc over sonic <A if

lif liail only a power of appoirittncnf. and not am actual

(iwncrship. Ills intention was formerly defeated. ]• or

Sllrll 1 1,'eiieral devise was no exe( utioii of his power of

appointment, but operateil onl\ on the property that was

his own. He oii<;ht to have j^iven not (»nly •' that he

had, hut also all of which he had any power to dispose,

The Wills Act. 18.'i7 (/), provided a remedy for such cases,

1)V eiiactini^ (///) that a >;eneral devise of the real estate A ^'.mrnl

<()nstrue(l to include anv real
'"'*'''''''

.

ii|i|Miiiilnicnf

estate which he may have |iower to appoint in anv ""^^ '^'''""''

1 .11 / , till . ''V :i iriricnil
niaiiner lie may tliink proper (//). and sliall operate as an ,i;.^,„..

of a testator shall he

execution ot sucii power, unless a contrary intention

shall appear hy the will.

A power of a|)pointment may sometimes belon<i to a A i>f>«ir nmy

person concurrentlv with the ordinarv power of aliena- '^'";! '"'".,'"'
' • • ' r(iill\ with

tion arising from the ownership of an estate in the 'i»Mii>l.i|)

lands. Thus lands may he limited to such uses as .\.

sjiall ajjpoint, and in default of and until appointment

to the use of A, and his heirs (o). .\nd in such a case A pown- m.iy

A. niav dispose of the lands either liv exercise of hi.s
'*'.'''•'"-

' laiisheu or

power (/<). or by conveyance of his estate {</). If he susiH'udcd l.y

e.Kercises his power tlie estate limited to liim in default of thu estate-,

of ap|iointment is thenceforth defeated and destroyed ;

and. on the other hand, if he convevs his e>tate. his

power is thenceforward cituKjiiislifil, and cannot l)e

exercised by lum in derogation of his own convevance.

So if. instead of conxeyinj; his own e<tate. he should

convey oniy a partial interest, his power would be

(/) Stat. 7 Will. I\'. .V I Vi.t.
1'. L'li.

I"') S,Tt. -'7.

(") Chnis V. .|»(////, [1 Meav.
Iill4: /i'. .I/,7^. :J4 Cli. I). 1M>:
/;. l|-,7/,>n».-, il Ch. 1). !)3; h>
/;,;;.,,,'. S: ft!: ::!! i:!. 1H!!1. .'! ('!).

(ii) Sir F.d'iiird I l,r,'.< itisi, i\

\\i'\i. 17 h: M<niii(l,,ll v. .\hi,n,.

tin II. 1(1 \ cs. :.'4(i.

(/-) lichi, V. Wiidhnni, tl Ka-t,

L'S',».

('/) ('t>.r V. ('iKiiiihirliiiii, 4 \e:-

474 ; Ht Ifai/,^, liMMl, 2 Ch. .T^i, 17(»,lo -f. \i. Mu<)rc;^,59;', o b! S:
3'!"'. (", '.12:!. I rtu-s. 2S;i.
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/i>i.<i])ni(M RH to siirh interest. altJuniKh in other r..s|„, t^

it \v(.iil(l retiinin in force ; tluit is, }„> niiiy still cxcroe
his power, Hu only that h.- do not defeat his (•wn >rr,,„t,

When the same ohjcct may he aeeomplished eith,., |,v

an exercise of the powor, or hy a conveyance .,| th,.

estate, care shoidil he taken to express clearlv hv ulnVI,
of the two m.'thods the instniment <-nif)loycd i. in-

tended to operate. I'mhT such circumstances it is wn-
u.seful first to exerci.se the power, and afterw.tr.K t.,

convey the estat.' />// ,ra,/ offurlhn nssumnce onh, ,-

„,

wliich ca.se^ if the power is valid and siihsistinu'. the

suhse.pient conveyance is of coiir.se inoperative (r) ; Imf
if the p(.wer should by any means have been susprnde,!
or extinjiuished. then the cr>nveyance takes effect.

The doctrine of powers, tofjeth.-r with that of veMe,|
remainders, was brou^dit into very fre.pient operation
by the usual form of Miodern purcha.se deeds, whenever
the purcha.ser was married on or before the l.-,t of

January, lH;i4, or whenever, as .sometimes liappetuMl. it

was wished to render unnecessary any evidence that he
was not so tnarried. We have .seen (s) that the dower of

such women as were married on or before the 1st (la\- of

January. 1834, remained subject to the ancient law :

and the inconvenience of taking a convevan.e m the

F)urcha.ser jointly with u trustee, for the purp...,. of

barring dower, has also been pointed out (r). The
modern method of effecting this object, and at th-
same time of conferring on the purcha,s,r fidl p.iwer of

disposition over the land, without the concurivmc of

anv other i.erson, was as follows : A general power of

appointment by deed was in the first place given to the

})urchaser, by means of which he was entitled to dispo-e
of the lands for any estate at any time during his III,..

In default of and until appointment, the land was then

(r) Itnii V. I'liiig. .5 Mad. AM), i.\ j..v p •'"!

i) B. .V A. uiil
; Oue a. \yigan v. (o J iit,- ,

;t Vi

JUh.
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piv.'n to thp purrhnwr for \m life, iinil after the fleter-

iiiinatioti of his life interest l«y iinv tiieans in his lifetime,

ii reiriainder (which, as we have seen ((*). was vested)

Was limited to a trustee and his heirs duriiij; the pnr-
(li.iMr's life. This remainder was then followed hv an
iilnruate remainder to the heirs and assijrns of the
piirchaser for ever, or. which is tlie same tliiti};. to the
piirclias.T, his heirs and assigns for ever (./). The.se

limitations were suffici<'nt to j)revent the wife's right
of (lower from attai'hing. For the purchaser ha<l not
at aiiv time during his life, an estate of inheritance i

|M)>>.-^sion. out of which estate oidy a wife could clai

(iiiwer
(>f) : he had during his life only a lif.- intere^

tov'ether with a remainder in fee simple e.\nectant

his own decease. The intermediate vested estate of rh

trustee prevented, during the whole of the purcha.ser

lif.-time, any union of this life estate and remainder!:
The limitation to the heirs of the purchaser gave hiu

according to the rule in .Shelley's case (u). all the ],(,\\,-> .

of liisposition incident t,, ..wnershii) : though .sul.i'-- r.

as we have seen (/;), to • 't,. intervening hetw. ri

the limitation to the purci, nd that to his b- ^

l')iit the '-tate in the tru.ste<' laste«l-(mly durint.' h-
pinvliaser\^ life, and during his life might at at m..
lie defeated hy an e.xercise of his power. A i of
these iisrs (o bar (lower, as they were called, u,., he f
found in the Appendi.x (c). Tliey will not bar the'''
ilow.'r of wives married alter the 1st of January, 18.34 ;

to whom dower is expressly given by the Dower Act {(/)

out of any estate of their husbands which, whether
wholly equitable, or partly legal and i)artly etpiitable, is

or is equal to an estate of inht^itance in jiosse.ssion (e).

i") Ai't,. |,j). .•jiK). 404.
rl FiariH-, (". H. :j47, n.

Litt. :i79 1), n. (1).

(:) .i"l,, |). 404.
(a) Ante, pp 377—383.

Co,
{'') .1''''. p. •.iH-2.

{<) See .Ap|H-n(lix (A).

{'/) Stilt. 3 & 4\Vill. IV. c. 10.5,
.s. - ; uiili

, J).
3.")4.

(t) Atid if the (iwd is of a date
previous to that day, evew an
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IMiwcri

Wh.rr t) r

I'liiti' ~ .f

lirniti'il i\ ira

t

1
' W ( t .f

|iM-lllL'

Miwi,I,.« tlif^i- i»c(i(>r;il powers (if nppoiiifiiicnt tlurf

lAi-t iil-^ii puucM 1(1 ,1 Hpcrial kiiiil Tim- iIm . /„/,

ullii h IS t(i illl-i' nil thr txcrci-^c nl till' power o| .i|,|„,|||t.

iiieiii may lie of a ci-rtain liniiteii (liiiation ami imtiir.'

of tlii-< an fxainplf occiiis in tlic power of leaxinir ujn, h

was loriiierly ;;iveii to every tenant U>r life uml, i ,,

properlv flrawn settlement. We have seeii(/i ili,,t
.,

tenant lor life eaiinot, liy virtue of tlie rii^lit ol .ilirn,,.

tion incident to Ins estate, mak. anv disposition (,t th,.

projierty to take elVect after his decease. Sill h iiLfii'

oi iilienatioii. therefore, does not enalile him in i.'i.i||t

a Iea.se for anv certain term of years. Imt oiilv (,,||.

tiniieiitly on his livinj; so lonjr. Hut if his lif,. rM.itr

were limited to him in the settlement hv wav ol ,/>,

as in practice was always done, a power mi^'lit he lun-

ferred on him of leas'nj; the land for anv term of \r.n>.

and under wliatev, restrictions nii<;lit lie tlKMii/lif

advisalile. On the t .^Tcise of this power, a use umiM
arise (o the ten.mt for the term of years, and with it an

estate for the term granted liy the lease, (piite iiuli-

jiendeiitly of the rontimiance of the life of the ti'iiant fur

life {(/). Hilt if the lea.se attempted to he jrranted -limiM

have exceeded the diinition authorised by the pown. (,i

in any other respect infrinjied on the restrictions ini|)(iMd,

it would have been void aItoj.'etlier as an e.xen i-e (j| tli.'

power, and mijilit formerly have been set a-ide li\- anv

])erson having the remainder or re\-ersion, on the .Irda-

Ui'liof nt;aiM-t of the tenant for life, Miit now. bv the Leas,- .\( t.

jlcfect.. in ,^,f)
(/,) ,„j.l, ,j 1,.,,^,. if ,,,.^,1,. /,^^^^,;

.•/ .,
, i, ,

|,,^^^^
Irascs iindiT •'

piiwers. have entered thereunder, is to he considered in r(|iiirv

as a contract for the jjrant of a valid lease undi r tlir

power, to the like purport and etfei t as such invalni

c\|irc.-.s (l(( iaraliipii cdiitaiiu'd in

tlic (Iced that sucli was tlic iiiti-nl

of till' ii.scs will iiiil he .sulliiifnt ;

/V.V V. .V(-///,, J(t Hcav. .-)!)8, 7

De CM. A- (i. t)is7 ; ( /urk' v.

fraiUliii, 4 K. >V .1. L'lili.

(./ ) .l«^. p. \S.i.

(V) III Vf.s. :.'.-,((.

lA) Stat. 1-2 i i:i \ Ml. 1'. :'i'.

s. :.'. amended bv tlir l.i m-c« .\i!,

lf<.V>, stnt. i;t a' 14 \ lU.c. 17.

.iMhHi
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|t:i>.i'. «UVi' "-o ;ir fiH iinv vaiiatiuii mav In- ncfcs^arv in

(|it til 1 illll|)lv with till' tiTI .1 tl IlllWi't .iiiil a II

|Ht""ll|S. U Iii> wuiilfl lia\»' lii'i'ii IiiiiiihI I>\- a h aw fiiih

L'tiriti'il iindiT tilt' [(owtT. a tl' tl) III' I iiiiiriil III I'l jiiify

-111 h iciiitract (/). hut ill casi' ttif ii'Vi'i^iniHT is

;IM<i \\ iilillt.' illiriti); tin- rnMtiniiailci' ul tllr It'SM'i-'s |iii

lull to (Klltillll till' iM' uitliuiit \aiiatii)ii

il.l.

till

I. .»i'i' i-i hiM iiul to accept a cniitiiiiiatiiiti accntiliriylv (/),

iini' Act

III till- caoi'

cni|t;iiiis

,'llicli

flirt li !'! |ni>\i>ii)ii (/;)). \aliial)li

'<oiiii'tinic< liapiH'ri":. uf a pdWcr to

.Tiiiit jca-it's in [)os> ssiori ht'in;; atti'iiipti'd to Itc i'Xt'rci«i'<l

hv a !ca>ii' to coiiiiiicnci' a fc • (hivs after it-i il.itc III

t' shall coiitiiiiii' until tlicillsiicli a case, if till' lessor's estati

il.iv afipointi'd for the coiiiinencenient of the lease, the

>ti' would have lieeii invalid, is hv the1^1'. which lii'fi

-fatiite rendered as valid as it it had heeii irranted on

that (lav. Kxpress powers of leasinir. to take etYect hv

virtue of the Statute of I'scs. mav still he validiv created :

liiit in practice their employment is now lar<;elv siiper-

<''i|i'ii ill consenllence of the extensive powers of lea-inji

iiiiiferri'd on tenants for life l>v the Settled Land Act.

I'^'*^'-' (/')• The enactments mentioiiei I ah

ill fill' case of an intended exercise of a stat

)Ve (( apply

iitorv as we
.1^ III an express jjowt r of Ieasmi'.

Anuthi

.' lit til.

r instance of a sjiecial power occurs in the l'"w. i- ..f

power ol >ale and I'Mhatiiie. whic neiori'
i ll.lM

vi-ar I ss: ). \\a> iisuallv iii-ert

PMl ^tati'(/-). Tl: 1> ))

I'll III settlelllellts of

piovidi'il that it should lie

1 A-: t.. tlir |iowrriif a tfii.uit
I"! hf.' to iiiiilcc a li'i fcir ijiviii:

Siirli c'Miiliiiiiatii'ii mav Im

'tl. . t tl, >ui'li a iiiiitiiifl. sec stat.
(••. ,V 4(i Vii-t. ('. ;f8. <. ]: ; Will-.

I "iiv. Stat. ;ioi> -;{i 1.

:'.
)

.\s til tin ruMTif a ti'iiailt

l"i lifi' in ri'\ siiiii to ronliriii
-iirl, lraM's.si-e>tat.4.")\ 4li \'ii-t.

' '-. - ):; : \\m.-. i'r.nv. Slat.
:(!'• :ill.

't Stat. 1.3 \ M Vict. c. 17,

M^llril IllilliolI,

arc'i'[itaiii'i'

ami
.f ri-Mt

liv -i^'iifil iiii-iiioraiiil

lllll. III llV

HlOIMpatlil'l

iim (si-ct. 2).

(///) Stat. IJ \- l:i Viit.

-. t.

I") .inli. )i|i. \M -IJS.
(") Stats. |i« \- |:t Vict. c. L'C),

-. -. + . i:; i\ i4 \Hi. t. 17.

(/') Set- ante, p. 124, and n. (0-
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lawful for the tnistoos of tho sottlenicnt, with tlic "onspnt

of the tenant for life in possession under the settli'imtit.

and sonietitnes also at their own discretion duriiij; the

minority of the tenant in possession, to sell or excliiuifre

the settled lands, and for that purj)ose to revoke the ii>fs

of the settlement as to the lands sold or exchanjred, jiml

to appoint sueh other uses in their stead as inijrlit I,,.

necessary to effectuate the transaction j)ro])osed. Hut

it was ])rovide(l that the money to arise from aiiv sudi

sale, or which miirlit he received for e(|uality of exclnuif.'.'.

shoidd he laid out in the purchase of otln'r lands : and

that such lands, and also the lands which mi>.'lir h.-

received in exchaufje, should be settled by the tnivtfcs

to the then subsistinjj uses of .c '; ttlcjuent. It was

furt'ier provided that, until a proper purcjiase could hi-

found, the money mi};lit be invested in the fumls or on

mort<;ajie. a'ld the income paid to the person who woiilil

have been entitled to the rents, if lands had been pur-

chased and senled. The object of this power was t,,

keep up <-he settlement, ind at the same time to facilitate'

the acquisition of lands which for any reascm inijiht W
more desirable, in lieu of any of the settled lands uliich

it miffht be exi)edient to part with. The direction tn

lay out the money in tlie ])urchase of other lands mudv

the money, even before it was laid out, real estate in tliM

contemjjlation of iHpiity (7) : and thoujzii n.) land sliorJd

ever have been i)urchased. the parties enf.rled uiid.r the

settlemt nt would have taken in etpiity pre.isidv the -amr

estates in the investments of the money as they would

have taken in any lands which might have been jiur-

( hase<l therewith. The power <;iven to the trustees to

revoke the uses of the settlement and appoint new usps

•enabled them, by virttie of the Statute of (^ses. to iiivo

the purchaser of the settled property a valid estate in

fee simple. ])r()vided only that the requisitions of the

power were complied with. And the Law <if I'rr.pirtv

(q) Ante, p. 197.
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Amendment Act, 1859, enabled the Court to relieve a M'li<'f n^ainst

bond Jide purchaser under such a power, in case the "I.TiIh,'^" ',',','1^

tenant for life, or any other party to the transaction, ^''"^''•

-luHild by mistake have been allowed to receive for his

own benetit a portion of the purciiasc-nionev, as thr

value of the tindjer or other articles (/). i'rcviouslv to

this statute the Ct^urts of ivpiity had not con>ider('d

tlu'iuselves authorised to ^ivc relief in such a cum' (.<).

Sine*' the commencement of the yi',,r i,s,s;5, the cniplov-

luent in settlements of express ])owers of sale and

exchange has been rendered unnecessar\-, in consc(pu.'nce

of the powers of sale and exchanj,'e given to tenants for

life by the Settled Land Act, 1882 (/). And in drawing

a settlement of land, it is now generally the practice to

tiiiiit express powers of sale and exchange, as well as of

leasing (11).

It \va.> decided that the ordinary power of sale and

exchang" contained in settleiueiits did not authorise

the trustees to sell the lands with a roervation of the

minerals (x). Li consequence of this decisiim. which

t" the profession rather by suiprise, an Act was
passed {>/) which confirmed all sales, exchanges. |)ar-

titi<)n> and enfranchisements theretofore made, in

intended exercise of any trust or power, of land with an
exce|)ti(m or reservation of minerals, or of the mineral
Mparately from the residue of the land (:). And it wa-
|iiiiv(li'il that for the future every tru>tee and othe;

iM'isoii authorised to dispose of land by wav of >ale.

exchange, partitio.i or enfranchisement, might, with the

.smction of the Court of Chancery, n )W rejireseiited bv
the Chancery Division of the High Court, dispose of tli.'

.V> to

ivsrr\

iliiiieri

sales

lis.

.

IM Stat. 2:! \- L',-! \ let. e. :{.-|,

l:!.

(') < ,„-l.;,;ll V. C/iohiiild/. I

lu.-s. ,v M. 41s.

I') .1"/', pp. l-'o, 12s.
!./> S(... \\'...K. (ViriV S!4;l JOT

•'lo, .517
; nnU the form of setlle-

iiieiil L'iveii in I'ait. \'l., ;i<;,7
,

mill, |i. IJ.").

(r) l!,uil,ii V. Ihu.JI. .M
Heav. ."ilti.

(V) Slat, ij \ L'l) \'iit. V. Ins.

(:• S^>vt. 1.
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land without the minerals, or (tf the inincrals witJKiut flif

land, unli'ss forbidden so to do by the instrnniciil civafin -

the trust or ])o\ver (a). A sale. e.\rhanf;e. iiaililinn ,,|

niininjj lease may l)e made, under the powers ((jntiiivil

by the Settled Land Aet. lHf<2 (h). either of land, with or

withont an e.xeeption or reservatio!i of ail or aiiv nf tii^

mines and minerals therein, or of any mines and miiiimiv

and inany sueh ease with or withont arrant or ri'Mrvatinn

of ])owers and privilef^es roimccted with mining' |iur|iiJM>

in relation to the settled land, or any |)art tliennf. or

any other land (r). And an ofeui)ation or a buiidin;.'

lease may be well jrranted. under the i)ower> ;.'ivin hv

the same Aet. of the si rface of the settled land, mmtmh;:

the mines and minerals thereunder ((/).

Other kinds of special j)owerH occur where the y/(/M;„v

who are to take estates under the ])owcrs are liinitcil to

a certain class. Powers to jointure a wife, ami tn

ap|)oint estates amonj;st children, are the most iimih!

powers of this nature.

Powers may. jjenerally speakinj;. be desimviil di

e.\tino;uished by deed of release made bv the (Imirc nr

owner of the power to any |)erson having an\' estat,'

of freehold in land ;
" for it would be stranj.'e .iini un-

rea.sonable that a thing, which is created l)v tlir act ni

the parties, should not by their act. with iheir I'uitiia!

consent be dissolved a<;ain "
(c). And it is now c.xino-K

i I :

('/) Stat. J.) A 2t) \'i(t. c. Ills. (if an iiiidiNidcd ~liair iii iniiit-

s. 2. now replaced liv the 'rriistce ot' nimcral-.

.\cl. IS!t:! (.>() \- r,i Viet. e. ,">:{). {d) A'' (;/>i,l^fn„i. IIMki. J Iii.

>, 44. amended hy •">? \'ict. e. III. Ili|. Sd al~o i.iidci in rvjnv..

s. .'!. See Stat. 1 A 2 ^'•^•n. \

.

power of ieasiiiL' in .' >i IliciiiMi'

e. I!7. s. 4, as to niort;;auee's dntlioiisinj.' oeeiipal inii. Ipiiililinc

powers of sale. and nunin>.' lease-^ :
/,' l!'ill'ii'<<

(/.) Stal. 4."i .V 4l> Viet. c. ;!S
;

Sillhd /y-tol"-. ili. .'oil.

.see ((/(/r. pp. IJ7, I2S. (r) Jl/xini/'s iii^, . I K.ji. 1 |ii li.

(-) Seet. 17. ,>uh-s. 1. |{y ll:ta: S„iill, \. I ' .iti . r, M:ui.

siib-s. L'. an e.NeliaiiL'e or partition .'i7l, 21 H. H. .'ill; /h'i''ir\.

may lie made subject to and in Sicrnij'. I'. A I!. Illo

con.sulerution of tlie reservation
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enacted that a i)er.soii to wliom any powiT. whctlicr

coupled with an interest or not, is given niav Ijv deed

reloase or contract not to exercise tlie power (/ ). Tiie

exceptions to this rule appear to l)e all reiluciiile to the Exuiition?.

simple principh', that it the duty of the donee of the

power may recjnii'e him to exercise it at any future time.

then he cannot extinguish it hy relea>e ((/). l-iv the

Fines and Recoveries Act. I.S.'5.") (/M- it i> provided (/), HcIimsc of

that everv married woman mav. with the concuireiice
puwcis llV

Miiirrii'il

(if liei- husband, by deed to be acknowledged |)\- her as wimikm.

her act and deed according to the provisions of the

Xvi {k}. release or extinguish any power wliich mav be

vested in or limited or reserved to her, in regard to aiiv

lands of any tenure, or any money subject to be investe<l

ill the purchase of lands (/), or in regard to auv estate

in any lands of any tenure, or in any such mcuiev as

af<iresaid, as fully and etl'ectualiy as she could do if she

were a ft'iiic sole (in). A power, whether eoupled with Di^ laimerof

an interest or not. may now be efi'ectually disclaimed (//)'^
i»i«ii'.

I)y deed (o). The above remarks as to the extinguish-

ment of powers are not iutemled to apply to staiutorv

powers, which are regulated by the terms of the statute

creating theiu. Thus we liave seen that the powers given

to a tenant for life by the Settled Laiul Act. liS>S2, are not

ca|)able of release ; and a contract by a tenant for life

not to exercise any of his powers under that Ad is

void(y*). Our notice of powers must iiere conclude.

On a subject so vast, mucii must neeessarih- ii'inain

unsaid. The treatises of .Sir Edward .Sugden (atterwaid>

(.; ) StiU. 44 iV 4,") \itl. r. 41,
». -i.'. See Wrns, ( 'oiiv. ,Stat. Jl'ti.

I'/) Sec J Cliauce uii i'uwei ,

•Vs4: Wilis. Coin. .Stat. J27.
(/') Slat. :! \- 4 Will. IV. c. 74.
I' I Si'ct. ,7.

i'. ) Nif ijiitf, p. 337.
I'') .Sec iiiih, ]). 11)7.

t( th

ciiniiiicncciiiriit lit the Mamiil
\\'(illR-ii > l'iii|prily .\il. |SN.>,

>eo Will-, (iiiiv. Stui. 3S:! :(sii
;

A'l Chishidtil-. Silll, nil ,it. l!Mi|,

- t.'ll. SJ {^ill ifKlii j.

{II ) See lint,
, ji. ,ss.

((') .St, it. 4.") .V Hi \ i( t. V. .'lit.

.-. ((. .See Will-, ('ipii\. Stat, Jsii,

e caiiaeity n{ Jsl.
Miairmil wuiuua to releane or („i 1,1.1, ;!i

|-Miiil;ui-Ii IIUVUT^ .^ilKe lliU

! ) M

mi

Mi'
11'

I I-

8 (

Pin
U W I

tl

'MiT

i:

I
ill

1 *

In
hi

Nil
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Lord St. Leonards) and Lord Justice Fuiwell will Mqipiv

the student with all the further infonuatioii I,,, muy
reijuire.

•J. An exeeutoiv interest may also Iw civat.d hv uiil,

Before the passing of \]n- Statute of Tses (y). will- vm,
employed only in the devisin<,' of uses, uiidn ihr |,|,,.

teetion of the Court nf Cliancery. except in .m,iim |,..a

cities and boroughs wliere the legal estate in hui.K mi-ln

be devised by .special custom (/). In giving cllnt t.,

the.se customary devi.ses. the Courts in vcrv e:n
Din'ctiiiiis

that <'.\c- 1 , i • 1 I

ciiK.rs should
S'lowod great indulgence to testatois (,v

«.'ll lands the first instance of the creatic
dt'visabli' hy
custom.

and |)rili;i|i«

)n ol J II e.xccutory iiitciv.-t

occurred in directions given by testators that tli.ir

executors .should sell their tenements. Such diiv.th.ih

were allowed by law in customary devises (/) : ainl m
such cases it is evident that tlie sale by the ex,rutoi«

oj)erated as the execution of a power to disp(i>f .
i

tl,,,'

in which they themselves had no kind of ouiirislnj,

For executors, as .such, imd nothing to do with li,r-

holds((0. Here, therefore, was a future cstatr or

executory interest created : the fee simi)le was .-hiltrd

away from the heir of the testator, to whom it ha.l

descended, and became vested in the purchase. ,,n tlic

event of the sale of the tenement to him. Th^ (nurt of

Chancery also, in permitting the de\ ise of the "v (,| mhJi

lands as were not themselves devi.-.ible. allnudl nt )|„.

(</) 27 J ion. VUl. c. 10.

(') A'ltt, [1. 7u.

(>) ;t()Ass. IK;ta: Liu. .s. r)«)i.

(/) Year ]{(,ok. 9 Hon. VI.
24 b, HabinL'ton :-- " La nature
de devis ou tpiros sont dcvisablcs
I'st, que on (K'lit doviscr i|Ue la
tf'rre i^.-a v, ndii par executors,
ft eei est lion, eome est dit
adevai.t. et est niarveil,)us Ie\

di' r.-iison : mes ceo est le nature
d nil devis. et devise ad cste use
tout tcMips en lie] tornie ; et
issini fi: aura loyaimcr.i frank-
tenement dc cesty qui navoit

lien, et en riieiiie le iiiariii iv ( Mmr

on aura Im jiom Jln'i. i \ inii.-n

nul Jin e^t deiiis li' //..' n rm
est piiui perfoniicr ! ilanviii

volonte lie le devi-ni. r,i-I.in.—" I'ne dcv i-~ est iri,irMi|f,ii~ en

lui ineiue ipiand il pcit prnniri'

effect ; ear si .'ii tU'\ i-c cii

Loiulres (pie M's cxriiiti.r- \'iiiJ-

rout ses tern-^. et i|i\|. -u-i:

son heir e-l eiris par .Ir-i int. i

encore par le vend di - i \(> '!(• i-

il sen. ouste." Sic a!-' I.ilt.

.s. itiij.

{«) Aiiti, p. 2''\.
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rroation of cvpciitorv iiit<Tc>t> li

rraiisactioiitioiis hex

y will. ;»< well a> in Dirootinns

wccri liviiiir j)i-r>i Ill- All M in par-
that cxf.
fllt(ir< ^llDlllrl

ticular dinH'tions ^riv,.,! l,v |..rMPiis having.' oth.Ts sei.^cfl ^'IH.m'is <if

iii(l> to rhfir u-.'. tliat -udi lands -liould hf ^..Id li

wfiii'li otln

wen- v,.i.,.i( t,

rli''ir •Xfciitois. Will' nur only j)iTinittfd }<v rlif Cnurt *'"' '''''''''"'

ofClianct'i-y. but wiTt- al.-o r.T(ij.niiM.d 1,\- thf Ifirislatun-.

For. by a statutt' of th.' r.-ii.'n of H.-nrv \'III. (-/) of a

<lat.' pr.'vi .11- r.) tli-- Statiit.- uf C-f^. it is provided tbat

111 slli-ll ca>fs. wbiT,' jiiirf ,,1 tlir cXrcilTdls fffu^.^ to takt'

i1m> adinini-tratioii uF :1|.. will, and thf ivvi,|uc acrrpt

rli.' rliiriT.- of thf -aiiir will, tlicn all baiiiaiiis an<l -ab's

of rh.' land- s,, willed r.. br -,,i,| bv th^ r\p( iitors. mado
liv Iniii (ir th.'in nnly of rli.- saiil .-x.M'iitdis rhat -d ddth
.Hcrpt thf rhaij.'!- of thr will, -hall !.. as f tlVctiial as if

all thf rf>idiif oi thi. fxi-ciitoi- -d iffu-inL' ha<i joiiifd

uirh him or thfiii in '^hf inakiiii: df thf baiL'ain and salf.

ihit. as wf havf sffii (:). thf pas-int: df tiif Statute Tlu' .statute

ft C-^fs abciishfd fdr a tiiiif all wills df usfs. until the °^ ^''''''•

Srarutf ui Wills („) n.-tdivii rh.-m. \\ tifii wills wfi-f

rf-r(,n.d. rlif ii>fs. of whirh thfv had b. ..n acciistdiiifd

t(Mii,-,p(i>,.. h„,i l),.,.,j .,11 turiifd into f>tatfs at law : and
-iirli .'.-fatfs thfii ufiifiallv caiiif. for thf tii-t tiiiif

within thf opfi-ation df tf-tanifntarv instniiiifiits

I iid.T thf-f cirfiiiii-tancfs thf ('dints of law. in intfi-

p'vtihiT \vill>. adoptfd thf -anif h-nifiit cdii-tnictidn
wliifl; had lornifilv b,Tn finpidvi-d bv thfiiisflvfs in

rhf mtfipivtatidii of cn-tdinarv dfvi-f-. and als,. bv thf
''Hii! of Chancfry in tb- ((.n-tructidn df .ifvisfs ,,t the
"1" -lit u-f. Thf statutf whifh. in thf ca-f df will- ,,f

'-V had liivfii validitv td s,.l,... inadf bv thf fXffutors
"'•ptiiii; thf chaiirf of thf will wa- fxifiidfd, in its

'"'i^Tniftidn. to diifftidii- (now aiithori>fd t,, 1,.. madf)
t'li' flic -alf by thf f\.'cutdrs df thf /.,/<// ,.</„/,. and aNo
t'l cas-s wheiv thf le;:al estate was dfvi-.-d to the

.'''rk. s,-. ."iiiT. .'cS.

"^'.it. ill H,.,i \ III. ., I.

i:) .1'.'.. pp. Tli. 1,S4. J.">T.

I

111

'A
'

H!

II

1 »

H

j I

i\

I

i

II

!l
t

ill

I

i
I
'ill

LI

III
If ?•

M
m

• i



VM OK IXCORPORKAL UKREDITA.MKNTS.

oxocutors to be sold (h). Future estates at l.w wor
also allowed to be created by will, and were un:.u,\
with the same important attribute of mdestni, f,l„l„v
which belongs to all executory interests. Thcsr futnr

Kv^utory .states Were called r.rr.lnn, devises, an.l in s..,,,.. ...p..,,^
tliey appear to have been more favourably int,i,„v,.,l
than shiftinrr uses contained in deeds (V) ; th ,),

^'enerally si)eak-inp, their attributes are the saiiir Tn
Kiample take a .•onunon instance :—a man may. by his .vill

devise lands to his son A., an infant, and his li,.ir.. l,„t

in case A. should die under the ajie of twcntv-.m,' y,,i,-
then to 15. and his heirs, in this case A. has ,,11 ..tat.^

I'l fee simp!,. ]„ possession, subject to an cx.r„„,v
interest in favour of M. If A. should not .lie .md,., a,-,',

his estate in f,.,. simple will continue with him u,

impaired. Hut if he should die umler that a-,, notju.ir
can prevent the estate of H. from immediately an>i,i.".

and cominjr into i)os.ses,sion. and displacinjj for vxn thv

f'state of A. and his heirs. Preci.selv the sani.. ,.|r..,t

niijrht have been produced by a conveyance to uso. \
cmveyance to ('. and his heirs, to the" use of A. and l,i>

iH'irs. but in ca.se A. should die umh-r ajjc th.^n to th.
us.' of H. ami his heirs, would hav^ ef^'ected tlie >ainr

result. Not so. hrwever. a direct conv.'vance i!ulc|Hn-

dently of th.- Statute of Tst-s. A conveyance dinctiv u>

A. and his heirs would vest in him an estate in fc.- siin'],!,.,

after which no limitation could follow. Tn su- '1 a .as.'.

theref<.re. a direction that, if A. should di.. nn.l.i a-..,

('/) liijiifivil V. (iirin/irlil. Cn.
Kliz. 80; Co. I.itt. ll':t a : ^v,-

M'lrlcinto-h v. Iiitil„r. 1 l{iii<;. M,
(') In tli,' ciiM's ,,i Ailail.. v'

•"""";/'' (-' Liirii |{aviii. 8,").".. L'

Siilk. »i7',>).aiul Jlnir/,)/ y. Hotlaiid
rl-1 Vin. Alir. ISil. ,,]. 11), li„,j.
tatiiiMs wliich wdiild |i,ivo l)c<'n

v.iliil in ji will hy way iif oxrcii-
ti>ry (li'viM' wric licltf tiv be void
!!! a •!«(.(! \:y wny '.', A\\h:il^
"V -|iiiii;riii^ ii<.'.' Ii.it thrso
ra-.'- Ii.iv.' I.rcri il.>iil)UHi Ijv Mr

Serjeant Mill ami .Mr. Saiiilfrs

(1 Sand. Tscs, 14L>. H.i ; 14\
otli cd.). and di-nicil tn in' l.iw hy

Mr. Ji.itlcr (no,'f (vi t,, \\-.mv\
<'. H. p. 41). .Mr. rn-toii al-..

lays ildwn a lidctrim- lijiiiuMii \v

til.' aljovf cases (1 l'rc~t. Ali'^t.

114. i;)(). l.-fl). Sir Kilwinl

Si't'.lpn, liiiwcvcr. --UiipMrl- tlii-i'

(•"sps, and sl'l'lll-i Mllilrlclllly t"

answrr .Mr. jiuii.i- ..;,j.,'[i,.n

(Siigd. (Jill). l"sf>. ;!.•,, II. I.
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the land -hould helonj^ to H. ami his h<'ir<, would fail

ro operate oa the leffal seisin ; and the cstatf in tVi'

.simple of A. would, in case of his decease under at;e.

still de.scend, without any interruption, to his heir at

law.

A good illustration of the difference hetweeii a con- hiit'Pii.e

tingent remainder and an executorv devise occurs in

the case of a devi.se of lamls hv will 'o A. for life, with

remainder in fee to such son of |{. as >hall tir-^t attain

the ajie of twenty-one years. In this case the limitation

to the .son of B. is either a contiuL'ent remainder or an

executory devise. accordiiiL' as A., the tenant for life,

may (jr may not .survive the totator. If \. -hould

survive the testator, there will he an e-tate ol freehohl

suljsistintr in the j)remises. for the determination of which

the limitation to the son of !'>. must wait, hefore it can
take effect in ])o.sse.s.sion. This limitation is. therefore,

a remainder ; and. as it depends on the contiuL'encv of

H. having a .son who may attain rwentv-one. it is a

contingent remainder. But if A. should die in the life-

time of the testator, the will would start, on the testator's

'leatl. vith a simple limitation to such son of ]',. as shall

lust attain the age of twenty-one years. i"|ii> linutation

has not to wait for the determination of aiiv prior otate
iif freehohl

: but it arises of itself on the event of a son
of H. attaining the age of twent\-one ve.us; and it

displaces, when it takes eifect. the estate in tee -im[)le.

which, nor being othervvise dis|)os.'il of. d.^-ceiids.

iiuuediately on the death of the testator, to hi- heir at

l.iw. It is. therefore, in this case, not a contingent

remainder, but an executory devise. I'lider the law as

It stood before the Contingent Remainder- A( t. I,s77 (,/),

it \. survived the te.stat(,r. but died l)efore aiiv s(,n of

B. attaine<' twenty-one. the limitation failed for want
ui an estate of freehold to support it : wherea- if A. die<l

((/) Stat. 40 A- 41 Vict. c. ;i3: 1.. :W4.
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in tilt' lifctiiuc of tlic testator, it was not liable t " ^UIV

Hid I,'
failure. It was to remedy the lianlsliip occasit

tlie failure of such a liniitatioii as tliis, when it

in the shape of a continf^'ent remainder, that the Art

above mentioned wa.-. framed.

occtilivd

Alirililtidli

cxi-iiitiiiy

ilittTots.

Th

Di'VcilllI idll

nl\ (liMtli.

Sail' ('; )niii

riicrii n|

llclil^.

alienation of an e.xct'titorv interest, before

becoming' an aetnaliv vested estate, was forme'lv Ulplilt

to th e same rules as >,'overne(l tlie alienation ot cont iiIIL'i'lIt

maiiiders ((). Hut by the Jveal I'roperty Ait, b-

e.\ecutoi\- interests mav now
(,/

)e (lls|) d ol K

leeordin<rl\-, to take our nrevious exuiniiic

il a man should leave ands. bv 1us wil to A. and

heirs, but in case A. siiould die under aj;e, then to H mikI

his heirs. H. may by deed, durinj; A."s minoritv. (b>|/OM'

ot his e.vpectaney to another person, who. shouiil A. i\w

under ajfe. will at once .-tand in the place of H. and

obtain the fee simple. J}ut before the Act this ciJiiM

IK )t have been done : U. mi^'ht indeed have sold

expectancy : but iiffrr the event (the decease of A. uiutcr

a<;e B. must have ( xecuteil a convevance of t!

estate to the purchaser ; for. until the even*. H. had no

c.siii/c to convey {i/). An executory interest jjiveii i(. :iii

ascertained i)erson and his heirs will devolve on his (leath

in like manni'r as a contini'ent remaimler limitid in

tee to an ascertained pei'son {/i).

(0 Anh. |i|). ;iiis. :j!)ii.

( /) Stilt. S A !l Vni.
siiiiplc ill ciidiT t(

1-li.Mt

ti. ii'iicalii >tat,

h
A S \iit. iiKirtyaij

(Ici tn fi iiilitati- iiiflit i>f MM'

ll.l 111. ~..lr

jf tilt' otalc tor |i,

(l.'lits, .\n.l ll

lie iiayimiit of (li'lit> nut i.f leal |ir()vi>-i!iii. .-d f.'.r a> i! ulali- Ih

>tatc'. It Ma-- riividcd. I)v >tat.- a sale, wa- < \t, led tii iIh

II C IV. and I Will. 1\', 47. if tlic land li.iviiit; d( nid'il I"

uIhii Ian

ind 2 >V .'t \u-t.

Is an- liv law

r. <i(l. that

l.\ till

will 111 tlifir (iwiicr. Iialili- tn tin

liayincnt of lii-; dclit-, and arc \i\

tlic will vested in any Jieison bv
icttitorv (!evi>

the he

(lev

rir. sniijeet to an
le tlevise over in favour nl a jii-iMiii

ir peisons not existinv

ascertained

!::\ Anl:

null

Stat II >V I-' Vi,i,

l:il. !;. i"i.

executory dcvi^<c, even though (/') Anlf. \<]>. 'MH. ;)!*'.': I't

an infant, may convey the whole AttLiii.-, 1<)13, :; ( h. tilli.



OK AN KXECt'TORV IVTKKKsT. 437

lie

Similar to aii "'state arisinji by cxi'ciitorv devise, is K-t;it(-.

an estate which arises solely bv the force of a statute ',"'-'"« ''.v

upon the execution of some statutory j)o\,er. Thisst,-.tut

occurs whenever an estate in laud is transferred bv anv' "'^j' '1'","'.'.'^

person by lueans of an authority conferred upon him by l"'"tr.

some statute, and not by means of the ri^dit of alienation

incident to an estate in land or of a power <,'iven to him
under the Statute of I'ses or by a will. For example,

by the Settled Land Act, ISH'J, a tenant for life under ui:»„s,y>n,v

M'ttleinent is empowered to convey the settled land bv ^>' ''"?"' ''"

.,,.., ' lift' Miiili r

(Ifcil lor all the estate and mtercst. which is the sui)ject S. til. ,1 l.;ii„|

of the settleiiu'iit, or for any less estate or interest (/).

a> may be recpiired for carryirij; into cITecf the powers of

leasin).', sale. exchanj;e. partition and other powers
j.'iven by that Act {/c). He may thus convey the whole
legal estate in fee siin[)le in the settled land, if com|)rised

Art. |SS2.

ill Siilijcct, liuwcvur, ti> ami
witli llic rxin'|itii]ii of (i.) all

(>lati's, iiiUTcsts ami iliariics

Imvitii; priority ti> the m-uIc-
ni-iil ; and (ii.) all suili otluT.
if any, estate-, interests, ami
cliariies as have bocti conveyed
iir treated for securing money
actually rai-ed at the date of the
lieicl : and (iii.) all leases and
;;r,int> al fee-farm rents or other-
wise, ami all grants i>f easements,
rights of common or other rights
ir |invileges granted or made for
V line in money or money s worth,
('! airned so to be, before the
date of the deed, by me tenaiU
f'lr lifi'. or by any of his j)re-
ilti'r,,~.M> in title, or by aiiv
tni^teis for him or them, under
the settlement, or under any
-latutnry |)ower. or being other-
wise hmding on the nneeessors in
title of the tenant for life. See
I Urns. v. A- I'. ;il7.s7.. L'mled.

;

/'• K"k ,i- Hurt. 1S!»8. 1 Cli.
tilT

: It, 1)1, Cone a- .WtlUjuhL
I sits.

/;.

Ch. '.»()

.>:i ..7. ; H, Ciir.l,,/,/,..- S,lll,d
H.^tiil,.^, I'JI!>. I Cli. I7H: /,',

'"/(' <(• \\'iullillul\ ( iitilrilrl,

lltlit. J('li.:t7li. .Vnexampl.'of
the first exi-eption occurs where
lands have bei'n moitgaited ...id

afterwards settleil on one for life

with remainder over; here the
mortgagees e.-,tate cennot Iw
dis|ilaeed by the tenant for life

selling or U'asing the lands under
his statutory powers. 'I'he

second exception may be in-

stanccil by the ca-e of a term
limiU'd by the settlement to rai>e
portions for younger c'lildren,
and mortgaged to see ire the
repayment of money actually
raiseil before the date of the
deed exercising the statuti ry
power. The third exception will
arise where the tenant for life

ha:; granted a lease of the settled
lands, either by virtue of hi-
estate or <if an expres-^ or of tlir

statutory power, and aftcrwai'l-
sells the lands under the Setth .

•jH r .

lit Miiiiihi ,( i.andActo. .See.fw/f, p. li>«

Itr Ih.L-;

iitntr.l, IS'JU. 1 Ch. L' Part. IV., CI

pii^l.

ym, 1 Ch. 21.3
; Kc Duru.^ .{•"

('•

Kriil I'ontrart, 1010. •> Ch .'M

L'O.

120

1. i. A- li., rart\I.
t. 1:5 .V 4i \i

See ntitr.

'.
!

;
i
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•e

^i i

I )r(liUMl lipii

VcstillL' l.lllil

in fiitiiii'

trustees.

in tlu' HottK'iiH'nt, oven though lie himself should have

intTcIy an ((iiiitahh' cstiitc for lif«' (/). When a tenant

for life exercises his power of eoiuM-yanee under this Art

the h'ljal estate in the setth'd hind is, hy the fon e ol the

statute, taken away from tiie |)ersons in whom it lias

been previously vested and conveyed t(t the le>-ee,

purchaser or other person, to the extent specified in ihi'

iU-i'(\. hy which the lease, |»urchase or other transai timi

is carried out. Thus the estate limited hy such a deed

arises solely by virtue of the Act, which has empowered

the tenant for life to convey. The o])eration ol sik h a

statutory power is therefore <litTerent from that nl a

power to appoint the use of land, which takes elled

uiidfr the Statute of I'ses. So that if land he coiiveved

under a statutory power to A. and his heirs to the ibe

of H. and his heirs. M., not A., will take the fee sinijiie

at law (til). Another e.\am])le of estates arisinj; liy fdKe

of statute upon the e.\ec\ition of a .statutory autlidiity

is alTorded by the effect of a declaration made hy a

person ai)])ointin<; new trustees under the Trustee .Act.

IWt.'J. that the estate in any land, which is subject to the

trust, shall vest in the persons who will tliencefoi.vard

be the trustees (//).

(/) .See iifh. p. l!tl».

(Ill) Aiili. jij). IH"), 417; Siig.

I'ew. 4.'i, I4(>. litti IliS.

(h) See anil , [i. iJOli.

If-.
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OK RKM<)TKM:>S of LIMMAIION.

TiiK limitation of fstiitt's to jirisi- at a liitiin- time hv l-mutition-

way i)f shifting use or fxtriitoiy devise must conform
{''.'rplnou''"'

to tlie re((uirements of a rule, known as the rule against '»•«.*.

piTpetuities ; or else it svill l)e void for remoteness.

This rule is founded on a general prineiple of policy

t,'iiidtii4 tlh; ju Ig.'s, that the liberty of aiii-nation shall

not he exercised to its own destruction, and that all

contrivances shall be void, which tend to create a

perpetuity, or to [)lace property for ever out of reach lVr|Ktuit>

of the exercise of the power of alienation (a). This

pruiciple appears to have been first applied in effect,

when it was held that a general restraint upon alienation Uoncml

annexed to a gift of land is repugnant and void (h). Hut '^''*"';""'
.

the term ptipdiatij and the general principle of law-

forbidding the creation of a perpetuity are first met

with, after it had become well settled that an estate tail Prolntiitiou

might be barred by a conunon recovery, amongst the

rciisons given for deciding that any contrivance to restrain

a tenant in tail from su<l'ering a recoveiv shall be of no

effect (r). When th law came to recognise as valiil

the limitation of estates in remainder to unborn children,

if liarriii;

'Utail

(a) Nottingham, (.'., Ihnrurd
V. Dill:, i,f Sorfull:, l' Swaiist.

404, 40O : 3 Ova. Ci. 17, :.'(). :•,),

31 -:iti : Stanlfi/v. I.iiijh. ^ V. \V.

list), <iH8 ; Stf/ihut-: v. Stti)liuf<,

i a. t. Tiilb, iM, S.il ; Thdlii-'soii.

V. Wwdjord, 4 Ves. 227, 314, U
\\s. 11.', 133, 134, 140; ilain-
inuiiiij V. linrUr, /i Vi-m. IAM

:

Cadtll V. I'almtr, 1 C'l. \ Fin.

37_', 412, 41ti: Lundoii <t- S,>i,th-

lll'«^CH. lidihldl/ ClI. V. <ilJHIIII,

21) Vh. 1). .".ti2.

(h) Lin. s. 3t>() ;
(',,. l.itt.

223 a ; .see aut' , pp. 2, n. (i),

84—8ti.

((•) 1 Hep. 84 a, 88 a, 131 b ;

tj Kep. 40 a ; R) Hep. 42 h : (.'ro.

.!:;:• !;!!!i HOH
;

/:;;,;;, ;; !(!! :i:vi

note {'ij.

;
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if

if

il>'vi'li>|iiiirril

and furtlicr td iidriiit tlic (rcalioii ol liitiirr tM.ii,.

wav (if shiftiiij,' iiM' and f.Nccutoiy di\ isc {,!),

fliut s,i<li device^*, unless rt'stmini'd within d

niijjlit jiiivi- the way to |)c;jictual scitl. mcnt ..I IhuI

I flir satnf |irin(i|)lc of jiolicy w.i a^hiu in\(ikr,l!,

It U.I-. .!•

llf

aiK

In tl H' case o f flit lire fstatcs to ari • I

.f iiir nii( "SI' and I'xcciitoi V di'\ i> til

ly way of -IhIih,^,

CSC line llollllil-

n-triiiiiiii:r

llic 1 nMtiuri

Ui I,

cccssivc decisions. ^lll ii I -tl!,
iiadiially settled l»\- sni

sr, ,it,.iy were allowed to take ellcct. at tilsl. within t

of an cxistin;,' lifc(/'); then within a
mil h-il-

II I ii|U|i.l

II ilsiiliiilili til

iflei((/). This reasonahle t

as next extended to the period of the ininni

infant actimilv entitled under the inst

line alter an cmsHh'.' hi,

in I'l .III

riiinetit. 'hlli:

the executory estate was conferred (//). Aft.i ihi- ii

was held that any nnnilur of existiiii' lives n iiiilii

taken (0. Finally, it was sctth'd that tlic iimc allnu.d

alter the duration of existing; lives should I

twenty-one years, independently of the minomv
person, whether entitled or not : with the

i

addition of the period of gestation, hut onl

gestation actually exists (j).

•e a ll 111; (,1

.iin

\ Ullrlr tl

Til.' n.lr

iiLMiii^t |ii r-

|Mtllltlls.

Tl le rule so settled is wliat is I'encr dl\ cal

rule against pcijictuitii and It w ;•! >

C(p||\e|'|i'|,t

to refer to it. It rcip.iics every future estate liimi.,!

to arissc l)y way of sjiiftiii;,' use oi execut orV de\ l-e III III

such as must necessarily arise (if at all) wiilnn ihe ((n,,

I)ass of e.xistiiii; lives and twentv-oiie \eais alin. mil

{(I) Ante |i|i. 3sn^;!Sii, till. I. 'liilli. jjs.
434 - 4:tli.

(<) .Sc,-(ln..|iH-. .")l)0 ,-.!•:(; 1.' \ ,.,.

(() 7'A,//«x

.Mo.1. ami
Iliitr (</). .'iIkivi' : I'

4;i(l; (Jilli. 1ms. J(

liy SiiKilin.

ritcil

It \i

\. II ,„,//,,,,/. I

II. .\i,x

|i(isii||s ii]a\

Viiriic, C. J!. iliey iiiiist In- ii-nit.iii il.l.-
; 1:,

;(nl I'll. .»/.«„,, l!((i|. I ell. ;i:;

(/) ( <ul.ll V. I'.llll

(/) lliiiiiiid V. hiiii I'f Sill- S. >. L'liJ

/'.//•. :t rli. (a. 14 :
-2 .Suaiisl. Ii. I,.'

("
Is,;

( „/.

4.")4.

ii

(/') Slrphrus v. ShjtlHii.-:, C'.l.

II ill,

{'/) M'lrk.^ V. .l/(()7,,,, ll) .\l,.ii|. 411 ; |-,//,

A. r. v..

riic-t-. llHi:;

i:i.Ji,

i;hi:

Akkm
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till- |)i)S^il)lf ailitltintl of till- |ii'iio<l III t.'i">tatiiill. Ml th

441

r.i-ir 1)1 -iuriif iH'l'Miii fiifitli'ii lii'iiii.' .1 |)u-t liiiiiMHi-^ (III !<!.

Hut il im list'> an- li\i'ii on tlh n th'- fiiiii nl U\< iit\ nin-

\iMI- illlU' l> alioUril (/ I. Alul i\i|\ i\iill|ol\ r~t,llr,

wllirll llli^llt. Ill .lUV rMllI, tlall-HIf" till' limit- -o llM'il,

uiil lliilil It- (1111111. 1'llcrllM'tlt III' al»-(ilut('l\ Mill •ill

iii^taiici', a 1,'itl 1)V ua\ 111 -lull iiiu' ii-c of cM'ciitoiV (|i'\ I

lii till' tilsl -^oll ol A. a liacliclof. w 111 1 -hall .Ilia i/i t ill' .iL'i'

III t\M'iit\-foiir viMi-. I- \iiiil liii ii-iiiiiii-:ii-- I'l. I*"iii'

if A, \vi'ti' fo illc. liM\ltiL' a -nil a li-\\ iiiulith- iiiil. till'

r-tati' of the -oil Uolllil .iri-i\ llllili I -IK h a L'llt. ,lt ,l tllnr

(Mrrililiy till' licilod iit t W illt \ i i||r \iar- llolii tlir

i'\|)ir.lt|iill of till' llfi of A.. U lllcll. Ill till- c.l-i'. 1- I hi' lllr

li\iil on. lint a j;ift to tlir tii-l -mi ol A. u ho -h.ill

.ittalll till' aj,'c 111 t Went \' olir Vcal- will 111- ^allil. a-

iii'ci-->aril\' falliiiii within the allowed |iiiiiii|. \\ lirii a

;.'ift i> infi'ctcd with tin- \ ici- of it- |io--iliilit\ i-\( i-idiii;.'

till- |il'cM|-il)cd limit, it i- at oluc and altoL'cthci void

biitli at law and in ('((uity. .\nd cvi'ii il. in it- actual

fvx'ut, it .should fall (greatly within >U(li limit. \ct it is

>-till as absoliitviv void a- if the event had occurred

uliirli would have taken it beyond tlii' liound.irw 1 1.

Iiiinc\i,-r. the executory limitation -liould In- m delea-ain-c
,

III. Ill- iiiiiiiediately |)rec(,'ded hy. an e-t.ite tail. then. a>'

"
) I.' Ill- .ill I'l l|irtinlii'-. 17_' ; r\,i 111 I'll .'i\rii in I In I. \t . it llic

M.UIll. \Vlll-. JI.IS, I'l.l!!. I.tll l-.j. ; -ifl Mil. Ill III.- Ii\ »lil. uhI .\.

-I- /,/M,/,./, \. ( I.Jf mu. :.' (I,. „,iv ti, ill,- iHtm'. ilii- |.-t.iti.i.

iiii. Il o iiiu' •! -nil. i! viiiiil'l lie X .ilnl :

i/,l .\'ir,„,ii, \. .\, ,,ii,'i'- . Ill f.,r till- |iii-iin III t.iki- uciilil

Sun. ."il ; 'iiiffii/i \. Ill ', 4 li,i\i- Ill-Ill ,1-11 il.nniil ,il tin

111 i\. Us : I .Liini, Will-. .'{JT. ti-Htm - ili-.ill,. nnl tin- .-t.Ui
ii.'s, lith 111. In tin- i-ii-^e iif an ;;i\rn In nun iiiii-t in -in li r.i-i-

i-\i rutni-y L'lft b\ II ill. liowcMT. ni-i (---a 1 1 Iv aii-i- «itlim .i liti- iii

till- tuui- witliin wliidi tlu- (--late bi-iiiu'. vi/.. hi- nun. .\<.\A llii-

L'iviii mii-t arwi- is (.-iiiii|inti-il lmII vm.uIiI al-n In- \,ilii| it a -..ii

tr.-ni tilt- il'.alli uf tlic- toliitm-, nf A. liail ,i!t,iniiil iHi-ut \ -iniir

l-i wilDlll klliiVkleJyi- iif lln- (II. li,-t..|-i- till- ti--t.lti>l - lie. nil.

1 iiriistanc-c-i then i-\l-tini; i- tliiiiiL;li .\. -in \ unl tin- ti--t,itni ;

inijMiti-il. f>i. that a L;ift, wlurh 1 .l.irm. Will-, iimi, lilli iil. ;

W-! I liavc Ijofii vuiil if tin /'ill.' II \. Mntllii.i'. In ( l. [).

tc.-tator hail died iniiiH-diat(-ly J(i4 ; A'l T/iuinji^vn. I'.tllii. J I h.

liu-r making his will, may be VJ'J.

alid at hl^ liuath. Thii* in tl.i

Kx iln|.|.-

i|it !• Il

-11- |.li-
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III I. Ill

u

!)( 'n

il

i
If
1

1

fi
I- i

f

.

!|

'U

t *

II

Ii

^^1

M
pJ,

I

i

i»i

il
-it;!



! i

I Hi

442 OF INCORPOREAL HEREDITAMKNTS.

the estate tail and all subboquent estates may lie haiivd
by the tenant in tail, the remoteness of the vwiu un
which the executory limitation is to arise will n,,! all.rt

its validity {)ii).

i^:;:uSto
Executory :..:,..... . .Mtained in ,.„„„„,„.

takrcff.'cton coming mto op --tu.;! ,j|rr il,, y,.;,r 1,S.L> arc miIij,,
,

fo^ihrn-of to a fmther re- .,..,! imp(,.-,. d "hy the ConvcvaiMni^
Act, im-2 (>i)

; i.x \\hidi • !s enacted that, wli.Te tiinr

is a person entitled to land for an estate in fee. m I,,: „

term of years absolute or determinable on life, oi |(,| ;,

term of life, with an executory limitation over on detaiilt

or failure of all or any of his issue, whether witiiin >,]

at any specihed period of time or not, that e.\e( iitorv

limitation shall be or become void and incaiiable of lakiiiL'

effect, it and as soon as there is living any issue wIki h.is

attained the age of twenty-one years, of the tia-s i.n

default or failure whereof the limitation over wa- tn t.ikr

effect.

In addition to these liiiiits.

MM
i i

mrllTumula- '" iUUMtioii to tliese iu.uts, a restriction is nn\n<^vi\

tion. by the Accumulations Act. 18(i() (o). eomuionlv (alinl

the Thellusson Act. on attempts to accuiiiiilatr llir

income of profierty for the benefit of some future oumr
This Act was occasioned f)v the extiaordinarv will nt

Mr. Til. ilus. Mr. Thellusson. who directed the income of lii> piunritv
sun [i will. 11",

to be accumulated during the lives of all liis eluhliin,

gran<leliildren and great-grandchildren nho mi, ln,i"i

at the time of Ins dcal/i. for the benelit of some hiimv

descendants to be li .ing at the decease of t lie siii vi \ ( .1 (/<! ;

thus keeping strictly within the rule which allow id miv

numbi r of existing lives to be taken at tl;e iieiiod im iiu

(ill) liiitlrr'siioti- (A) to Ki'arnc. (/() Stat, (."> \ 41; \!.i, ,-. ;;'i.

('. K. ."i<>2
; I.cwi^ nil I'criiitiii- s. 111. Sec Wiiw. <',,in. sin,

ties, tili'.l. Sec fuili . |i. 4e!t. ri. fhj ; 2S8.
Iha.imnii v. t'air.^i, L. K. 7 Cli. (») Stat, ."t'.l .V tn C.c III. ..

27'); Hi llmiijnrth, I!li2, I Ch. !IH ; Kenriif, C 1! ."ills n 1

.'

r.u,
. i>, ,r.;;:*y...=v?, i-iiy.-r'h. ;.) •} \\-.. 21:7 ; K:an:., i. K

294. 43ti, II.



\v\ f at;

OK RKMOTKNKSS OK LIMITATION. 413

executory intoro^t. To prevent tlif iciH-tition of such

I cruel absurdity, the Act t'orbils the iiccuiiuilation of Acvunmla-
'*

"-'"^' •'

1 1- • • 1 tinns Act.

income for auy hjiiger term than tlif hie ut the grantor i^imi.

or settlor, or twenty-one years from the death of any

such grantor, settlor, devisor or testator, or during the

minority of any person living, or at roiirr sn, na re at

the death of the grantor, devisor, or testator, or during

the minoritv only of auy person who, under the settlc-

iu''iit or will, would for the time being, if of full age. be

entitled to the income directed so to be accumulated (7).

But the Act does not e.\tend (/) to any inovision lor

pavincnt of debts, or for raising porticms for children (.v),

or til any direction touching the produce of timber or

wood. Nor does it apply to a trust to expend part of

the income of a landed estate in maintaining the })roperty

in j,'i»od repair (/). Any direction to accunudate income,

which may exceed the period thus allowed, is valid to

the extent of the time allowed by the Act, but void so

far as this time may be exceeded ('0- And it the

direction to accumulate should exceed the linuts allowed

bv law for the creation of executory interests, it will be

void alt )gether, independently of the above Act(i).

Bv the .Accumulations Act, 1892 (//). the aciu.imlation .\<<Mimiil;i-

iif income for the purcha-e of land is prohibited lor ;

longer period than during the minority or respective

tioiis Xvl
IS'.):!.

(7) II i7v/-n V. W'ihon. 1 Sim.
.\..S. :;SS; Hif.iltrll, I'JOT, 1 Ch.
,J|J7; A'l Ciitlrll, I'Jli, l.Ch.^177.

[r] Sect. :.'.

(-) .See Half,,,, I v. Stains, 1(1

Sim, 4HH, 490 ; Iiaf,in v. i'r,„l',i.

f. \- 1{. :n ; Uatoimn v. Ilalrhkin,

lU Bfiiv. 426 ; HarriiKjUin v.

I.Mr II, 2 L)i' G. M. \- (J. 480
;

Kdiinrd< v. Tuck, :i Do (i. .M. &
li. tO; Re ElUoit, 19 IS, 2 Ch.
ioii.

(0 Vn,. V. Haleiyh, 1891, 2
Ch. 1:!.

00 1 .Janu. Wills. 380. :{8l,

t)ih cu. See He Lady hosityn >i

Tn,.<t, l(i Sim. 391 ; Jialph v.

Cirrirl.; 5 Ch. U. 984, 997, 998,

11 Ch. D. 873 ; ye 7V<n/-, 190O,

2 Cli. .HI ; K, !' ' "s 191t>,

2 Ch. ,-)7U; li, dc, 1919,

1 Ch. 132.

(J-) Siiiithaiiipl'j,: V lliiljiiitl,

2 V. A- 15. 54, 13 K. K. 18 ; Ao
V. Uiiiiijnniioit, 1 \)r.k War. 009 ;

Ciiiti-^ V. Liik-iii, r> Biav. 147 ;

ISuiiijhtoii. V. Jaim.i, 1 Coll. 20 ;

S,:aii-iliii,k V. L<kt.lihi.i,^dah, 17

Sun. 187 ; 'J'urvtit v. .Vt'CfoHe.,

3 K. & J. 10.

{!/) Stat, do i: M \icl. c. .")8.

See Jit rluUtrbuck, 1901, 2 Cli.

285 ; ht Ltaiwvir, iau3, 2 Cii.

330.

U:l!
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minorities of any ptTsoii or persons who nndir th,

instrum. t (lirectinjr the accuiindation would. f,,i tli.

time Iteiiiii. if of full a^'e, he entitled to receive th.

income so directed to he accumulated.

I
i
SI

»

i

n

i

i
i<

II

j!:!

1:1
It i

1 !;

'i ^

i I

Hul.'s f,,r

creatidii of

'Oiitirit'i'iit

nMiiiiiiiilcrs.

Itule I.

I>et us now ret'M'H to the rules ^'overninj; the i icitinn

of continjreiit remainders. We have considered the ln^i

of these, that the freehold must never he willioiit .n,

owner, or that every contingent remainder nniM h,

supported hy a particular estate of freeiiold (:). .\p,|

it will he reniemhered that, in consecjuence of tin- lul,,

every oontinf,'ent remainder must vest duriii" the

continuance or immediately on the termination u| ih,

l)articidar estate, or it will fail altogether (n). A,hi. \\u]

the Contingent Remainders .Vet. IS77. now sa\c- limn

this conseijuence of the rule every contingent reniaimli m

created after the Act which would have heen vulid ii

originally created as a shifting use or e.xecutorv devi-e {},\.

We have now seen, however, that for a limitation td lir

valid as a shifting use or executory devise, it ';iu-i

conform with the rnle against ])er])etuitie> (r). No

contingent remainder will therefore he ])reserved hv tlib

Act, unless it he such as must necessarily vest wit Inn tlir

duration of existing lives and twenry-one yeai> alt'i.

Thus, if land he granted after l,S77 to A., a hacli.ler.

for life, and after his death to his first son who slmll

attain the age of twenty-four years, the gift to A.s >m
is good as a contingent remainder, and may taki' rll,ri

if a sou of A. attain twenty-four in A.'s lifetnm' (•/).

But if A. die hefore any son of his attain twent\ -Idih.

the contingent remainder to A,".s son will fail aitog'tln r,

by the common law rule, as not having vested hefurr or

at the termination of the ])articular estate. And it

will not be saved by the Act of 1M77 (c) : hecairM. m-

(i) Antr. ]). ;{9I.

(") .1"''', p. ;i<J;!.

1'^) Ma:. 4(1 A U \ let. c. 33 ;

anlc, p. 3!)4.

(.) .1"^.. |i. 441.
(rf) A III,, u :i<t(,

(O Ank, [,. ;{i)4.
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ui' liMVc scon ( / ). it would not Inivc been valid it'

(Hijrinallv irccitcd as a shifting' use or <-.\ciutotv dfvisi'.

The liahilit V of contin'icnt rcniaiiidcis to Ix' dt'stroycd rrrintuity

1)V tl If a( t of t lie tenant, on \vliosi' particular t'state tliev,
111 till' 1 ;l>l> o;

illtlllL'i'llt

(l.Mli fl led, was a "rcat safc^iuard ai^ainst the creation "'ii-niiilc

f a iKM'pctuitv iff). But if there had heen no check hut

tins

rp(

|)er] etual settlement niijiht ] Kl,- <lh|V ave hoen

iniide. after the introduction ot trustees to presi'rve

(MiitinL'eiit remainders (A), iiv ^.'iviiiji lifi' estates succes-

sivelv in remainiler to >ucces>ive cfeneiatiotis of cliildleli.

The (itiinion had. howevel'. Iiecn expressed, as eailv as I'^phinn's

, .
, 1-11 iv iliiliini ill

ihe end ot tlie sixteelltll century, tliat. it a teoltmellt ,7,„^/,,,^/,;,

were iiiaih- to the use of A. for life and after to the use '"-'•

lit (•veiv jx'rson wlio should he his heir fnr the term of

tilt life of such heir only, siii h limitation to the use ot

the heirs >uccessivelv was void, as heinj,' im L'ood limita-

t;iiii (if an estate of inheritaiu'e hut an attempt to create

perp'tual life estates and as not hein<r a<ireeahle with the

rule of law as to estates in po.ssession ('). This opinion

apjiears to have been taken by those concerned in

( ; ) .1/-''. p. 441.

I. 'I .!«/.. )ip. 4011. y.V.\ ;
>(( I

i;i|., \-i». i:il ii.

iM .1'./.. p. 4et.

|.l 1'.i|iIkuii. C. •!.. (liiiilh''iih' ^

,'i... I 1 ,(,. ll:! h. l:!M II. in

ui]irli till' ilfcisimi \Mi> that cdii-

tiiiiiciit riMiaiiiiliT^ rrratcil by

U,IV n{ use CACCIltcii liy tlic

^liliilr >f I'scs art" ciiiialiy

ijivcll tn llis lUll'l->ti.r ; (ll\ti .

pp. ;0, :!7.') "/. At tlic (I, lie i.f

(liiiill, i,ih'< 1(1.-, tjicri' was no
prfri>c rule 111' l.iw yet fol-liiii-

lati-d tliat. I'll a L'ift'of iaiiil tn

.V. fur life, and then tn A.>
tir>t (iinl)ei-ii) ^nii fnr lifr ami
then tn that -nn'^ lii-t >nii. the

/'1-7 n-niainclrr only i> vniil.

I'.. phalli cvideritlN' tliniij.'lit that.

ili-lniiti.ilc with tho.-e created in thi' ea>e he |iiit . the limitatinn

hv a liiiiitatinii at enriiimiii law tn the heirs « Jiild he wholly void.

i-Ve '11,1,, pp. Is't, 411(1 .«/.). .Viid it i- evident from the

rnpliam- point was that, in different npiiiioii~ f:iven in Mmi-
nnlir to he executed as leiial '"'";/ v. Aniln us. I Lenii. J.'ili.

i-lalc, hv til'.' .--tatiite. estates and the arj;iinient nf Cnke. .\..( :.,

liiiiilicl HI the "'< of the land in /'/ ofj/'s (((.<», Moore, litis. .'>7 I

.

iu!i-i rniifonn with the rule- id :!7l', that it was th. .joiihiful

l.iu. It is thought the rule id' what I'onslnietion -lioiild he

law ahove referred to is that placed on a yift to A. for life and

wiiirli prevei the heir fron. then to an unhorii child of his

takiiii: any interest as purcha.^cr for life and then to a child of that

uiuici a iiiiululion to iiiiii lil «Ioi>i.

niiniiider after a life estate

t h 1
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':
I

drawinji s(>tt'''m('nt,s of land in thf modern form pcncrallv

adopted afttT the Restoration (j) as a pronouncciiu-nt (if

the invahdity. not only of the attempt to give hfe estiitcs

to a man's heirs to take successively after him, hiit .lU,

of the limitation in remainder of sKcressir,' lif(> otiiti-

to successive generations of unborn rhildrni (/•). For

the conveyancing practice established with re^Mul tn

such settlements was (as it still is) to lim' the land to

an intended h\isband, f)r ehh'st son foniing of a<re. for

life, witli remainder to /tis unborn sons successivfly in

Invaliility iif tail (/). And attempts to ccmfer, by wav of reinaindfr,

given to
'' successive life estates on successive generations of uiibDin

siicrssivi- Issue were held to be void as violating the priiuiiil.' of
iIi-ninitiDiis ,

, , • 1 .

I- I I

nf iiiiiHini It'J-'al policy mentioned above, except only witli ivsprd
'*"'"•

to any estates limited to the unborn children of liviiii;

l)ersons (//(). After a time, the restraint so imjiosod ,,n

the creation of successive contingent remainders caiin'

to l)e generally defined in a rule adopted by convevaiKrr>

and quoted by judges, that an e.state given to an unliorn

]>erson for life cannot be followed by any I'state tn ativ

child of such unborn person. And it was allowed dii all

hands that, if such a limitation were made, the otate

given to the child of the unborn person would be void (/-).

The reason assigned for this, however, was not al\\av> thf

same : for the origin of the rule was attributed smmk-

times to the general policy of the law restraining att(ni|)t<

to create a perpetuity, sometimes to the old doctriin'

which jjiohibited double possibilities (<>). This rule

(j) Ante, pp. 1U>, 120, 1S9.404.
(A) Si'c Sliep. Touch, "rtlti

;

Uilb. I'ses. 147, ->f)(l, ."Jnl ed. liy

iSufideii,

(/) Soi' tlif books (iUHJ in note

(0 to
J).

125, aitti , Feanic, (.'. K.
002,

(//() Ante, p. i'M} : IlKmbrrxUm
V, lliimhtrMon, i P. \V. 332, 1

Atk. .")!)3
; Mnrlhorouijh v. Uodnt-

phin, 1 Eden, 404, 411, 414--
4ly; iSea<iard\. It (//(wA, o Kast,
198, 20.") ; Heard v. We^trott, 5

Taunt. 3!»3.

(«.) M'lrlhnriHIyll V. f,•.,/„//./-..-,

1 Kdon. 41,"), 4Hi : 2 I ,i~(~ ami

Opinions 432-441 : //<(-, v. /."'/

of <;,v,ii,tnj. 3 T, K. S'l I 11. K.

t>52; lirudm,tl v. Ehr... I l-;i,>t,

452, 6R. H.31(>: f.airi. . I'o^t-

huma, 215; Fearno, ('. K. JOJ,

5t)5, Hutl, note ; 2 I'n.-t. Alist.

114; Sujr. Tow. :!i)3.

U>) Anic. p. 395 ; Fcariif, C. li.

251,' n., .')02, .505. n. ; Ci. i,itl.

271 b, n. (I), vii. 2; Vaizey,

Mk.



OF RKMOTKXKSS of LIMITATION-.

uaiiK'fl aiitlioriry from f.'t'nt'ral use (;/). After the period

mIIowciI for the iTfution of (\\f( utoiv intfrcsts had been

fxtondod to an independent term of twentv-one vears

aft'T the duration of exi-tinjj liv

(leliated. whether the nil

44(

7). It was nuich

.-o applied to contingent

reiiiainders was a separati- and indejx'nden*^ rule of hiw

or was merely an instance of the setth'd rule against

pe- tuities (/). Jiut limitations jikelv to raise this

ipie-tion were eschewed in practit'c {.<). The point first

laine hefore the Courts in l.Shll. when the judges were

not inclined to sanction any possible e.\ten>iou of the time

of settlement. Accordingly, tlie rule formulated as The ruh>

;ii)()Ve mentioned for contiiiireiit remainders was declared '*'""'." ^•

1
• , , 1 ,

Mitcfull.
to l)e an independent ruh- ot law ; and a remainder

iniircd to th.' child of an iinhorn person, after a life

I'-tat-' to the unhorn parent, was held to he void, not-

wirliMaiiding that the gift in remainder had heen

expressly confined to such child of the unhorn parent

as should he horn within the compass of lives existing

at the t.uie of the gift (/). The creation of contingent KuU- 2.

remainders of legal estates is therefore subject to this

rule, that an estate cannot well be limited. (/* riiiinindrr

iifiir an estate given to an unborn person for life, to any
child of such unliorn person {").

I.. (,i. P.. vi. 41H. Hi-t(.rirally.

ilse fiii-miT rxpl iiiatieii sei'iiis t'l

lie rMll-i'i !.

,/.! lul. V, S,,nll. 1! H. L. ('.

iMi. I'll) : M',,n/i„„H,/ V. //«/-,;-7,

- lie (;.. .M. ,v (.. u.-.. 170

;

SUu"leri on I'nipi'rty, IJU ; Siil'iI.

Pval l'ni|i. Stat. is.">. n. ('(). l>t

I'l.. L'74. n. III). -.'Mil i>(|. ; 1 .lariii.

WilU. 2JI. l-t ("i. J.-,l. 4tl, e,l.
:

Will-. Heal I'n.p. Jl:.'. j-t ed.,
L'7i;. i:itli e,l.

(/) .1"''.
I'. 440.

!>) S)c Lewis (111 I'eriietuities.
*iis .,/, ; Williams im Heal I'm-
|"itv. LMi.-.'l->, Nt nl. ; JJ7.4iMi,
;!;^i -i

: 277, VU, !3t!. r:i. ;

riiil'ii\ l.,oading Cases on Heal
Property. 47<i --y., ,3r(l od.

; David.

son, Pi-ee. Criiiv. Vol. iii. pp. ;{3tj

-:!:(S. ;{rd ed. ; .larm. Will.-, i.

lV)S. ii. S4.".. 4tli ed. : Cray, Rule
a:.'ainst I'erpetiiities, lis iiU 11/.,

L'S4- JUS /). 2nd ed. : '('liallis (.11

P>eal I'ro;„..ty. i.")!) ; IS.') I'nd t'd.

(n'i LMvidson. Prec. Conv. vol,

lii. pp. :!;!S. ilStJ. .'ird ed.

(/) Ulnthi/ V. M.l.h.U. 41' Cli.

I). 404, W Cli. U. ,S.-). Tl.e dt-
ei^ion in this ease gave rise to

:\ (jreat deal of eontroversv ; see

1.. i). H. vi. 41(1: xiv. 1;';:!. l':)4

(hy the present writer); .w. 71.

in) This nile. it is siihmiited,
does not extend to make void an
e: taie ;;::;;ii:; t.) the linhnm cdriid

of an unborn person (as to the
lirst 1,'iandsoii of A., a bachelor)
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TIic al)<)V(- rule is, Ixnvovcr. siil,j..(t to sonir m<n\\\\^

ciUion. wli.'ii thr^ritt is Mwidc l)y will. For in tlir,,,.,.,!

a j.'ift 1,11 w,ll f,, the iKilxMii son of soni." livin- ih.,.,,i,

for iiis lif... ,ui(l aft.T the .l.roas.. of siuli unl.nni n,,,

to hi. sons in tail, the Courts of law have h.vn m, i,,-

• lulfi.'iit to th.' i^'noranco of testators that tlicv haw
••ndcavonrcd to carry tin- intention of the tesiatnr int,.

efTeet. as -v.rhi </• ntn pnssihl,, he ,lonc. witliont iiili 1,1^1,,.

the rnle of law whicli makes sueh a ren.aind.T void"

A.rordinu'lv. they take the liberty of altering hj. ..viH

to what they presume he would have done had lir l,,,..

^".|uainted with the rid.' whieh prohii)its tlie >on o| ;,nv

unhorn son from hein«,'. in si:eh eircumstanees. thr ,,l,i,.,.

of a uift. This, in law Kr.-.eh. is ealh'.! tl
/
/„/.

'loetrin.'(e). From what has aiieady heen said, it uiii

!>•• apparent that t' e utmost that .an 1... leuallv ;„,.„ii.

piish.'.l towar.ls .seeurinir an estat." in a familv i> t,, i-ivr

to th.' uid).>rn sons of a livinjr person estat.-s u\ tail:

sueh estates, if „„t l.arred. will dese.-nd .hi tli.' n- \t

ir.'n.'ration
: hut th.' risk of th.' entails I.einu Um>A

eannot hy any means \w prevented. The Courts tli-'iv-

fore. when th.'y me.>t with sueli a disposition asahow
deserih.'d. instead of eonfininjr th.' uidiorn sun ,,f tli..

livinj; person to th.' mer.> lif.- estate fziv.>n him hv rli,.

terms of th.' will, and anmdlinjr th." suhs.'.ju.'nt liimta-

tj.)ns to his ofyspriiifr. jrive to sueh ^^m an estat.' in tail.

so as to atVor.] to his i.ssue a ehan^e ,
.' inherit iiiu ^ImuiM

the entail remain unharred. Hut this doetrin.'. iMaiii.'

rath.'r a streteli of judieial aiitiiority. is onlv applird

111 rcinaiiulfr I'xiUTtant mi the
ili'tcrmiiiatiuii of a lit'.' .-stal.'

L'ivcii to 11 lirimi person
; si-c

1- (^ l{. \iv. L>41. Aii.l It i>,iil,-

iiiitti'd thiit a ivtiiaiiiil.T limited
to tlic iMil)oni liiiM ,,f an niihoin
JK'i-soii after a I'.'iiiaiii.ler L'iveii to
the iinhoni jiarent //(/«,/ slioiild
!)(• held valid heeaii>e it eoMia l.e

barred \,\ a diseiitailinL' as-iir-
ance ; -ee iio^t, p. 44i(, n, {,;).

{1) Keariie. ('. |i. Jo;. lint I-
:

1 .lariii. Wills. 1>S,S -y., .':. 1, nth

.'(I. : l/innl>i ,.<l„ii V. // "' ,./„„,

1 1". \V, .'i.-JL'. \;,r,/,,i.h /./; \-.

KiKij. :\ Hare. 1 : Mm, 'if '
' V V.

Itdlii,/. K; .M. ,v \V. 4I><. .' II.'

(;.. M. & (;. 14.-): Iln,„i. '.« V.

Ilobxiiii, 5 f'li. 1). is.i H,

.'^.^;.•,•.7, !i(n4, \ <'h^
-.',' !'.

Ihilihs. 1917. 1 (li. ,-,(i<)
;

A'r

l-:iU>H: 1917. 2 Ch. 413.
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vhtTf th'^ t'^fatfx L'ivi-n h\- th. t'. ttii' (hi ilti'ii (if

rh'' uiil)()ru chilil ai->' otafc- in tail, ari'l rmt wlicii' rhcv

.irc estate-- for life (
"). (ir m fc" -iniii!" t r). Ainl ('\cc[)f

ill the ca^c of I'Xi'i'iiToi'v rrii--t> !'/). tin-, ilocti-iii'' ciiiiior

!ic llivokcil whi'ic the clfi'cT (it '_'i\l.'iL.' all c-tatc i.nl to

the parent would hi- to iiiclnilc in m- .-xi ln.l.- tinin tlic

line of (! —lit any ('la^^ of hi- i>-ii'' who uoiiM not or

.voul'l have Tak'cii umh'!' the liniitation- in the \\ill Ci.

449
;< I

l!ut iu tlic >aiii" yt-ar. in which th" -•cond in!.. iuTt- K

Lriv''ii was dctinitflv t'>taltH>hc(l a^ an in(ic|icnih'nt iiih-

uf !,iw, a cast' occiirrcil for which the aho\-c nilc~ were

iu- itHcii-nt to iir(n-i(lc. Accordiiigly. the pohcv of the 'l

law rc-trainintr every contrivance To ( reat'- a jk-i-

|ietaitv ('0 was ayain invoked: and the limitarion d'

-uccfssive c:ontin<;t'nt reinaiiKh'rs was (h'clareii to lie

suhjt'ct to a further rule, which ajipears to be thi- .

that a continiieut ren!ain(hT limited to take etfect after

a contiuirent remaindtT ('<) will he void, unh-- ir niu-r

ii'-cessarily vest within the [leriod allowed li\' the rule

ai;ain>t perpetuities [<). Thus, if land he limited to .\..

i.--, .v.„„„,,/v. iri//..-/,.."i K.i-!. c. c. .-,1
: I ,,.,,/.,/,/.,„/ V. A'.,,./.

I!ts: /:•. /^,/,„, ,/„,„. IIMU. I (1,. :i tl,,.-. I : .ai.l tlir (ninTii.nt<

XVI Sc.-. Ii..wi.\i-r. per K.^lt. th'i' i m /^ .1/.,,/,,,,,..,//, ..,,,.

I,. .1.. Ill ff, ..!.,,„. I. V. y,„<i,r...,l..

I., i;. :i Ch. !t:i. H'.l ; aii.l |,.a-

li— I. .M. !{.. in ll-iw,,t',„ V.

Unl,„a-. .-, cii. 1). is:{. lit:!.

ii'j lii'-t'iir V. 1I'i(/y/.. J \'i-.

jiai. :i:iti. J K. 1{. j:i.-) : Ihil \ .

/''. L'.^i i;r;iv. :{;{.-).

I'/l Ai't-. |i. l'(."). n. ip).

I:) Jl> Mnrtliiiir. \'.HI.'. J ell.

."'1.'. See /'i7 V. J'lrl-.,,,,, _' n,,,,

") Hr Frn^t. r.i Ch. 1). L'4ii : f. .1|, ,»i-,L /,', .|,Ar:„,v'. lliii.-,. 1 (h.
:i:i."i: 117,,/',./ V. (,./, L'l.rlrl... I'.Hic. 1 cii. Ts:{. .<,.,

l J, ma. WMi-.
:!ii>< -/,. lith cii. A> til tlic view tiikcii I'V tin' Lit.- .Mr. ('lioli- Swr.t
I'f the rule nn which, in hi< ii|iinii.n. thi- .a f /,'• /', -' ,.ajht t-.

ii.nc 1h'. M (ictaiU'il. -cc ,/„(,. p. .•V.ttp. ri. i/i. '\'\\'- rule t-r whi. Ii

-Mr. S«i'ft ( (inttMiilcil n->t- -nldy ii|Kin the aiithoriiy ^if ttic ,/ ,<
i i

I hainiiiv, V. Ilni.ni. W Burr. Ui-.'ti. W I!ni. I'.
(

'. L'li'.l. ,'iriii the ,.111111, ,

(if Mr. Wilbrah.ini iiml Mr. ^(lrk(. • !- i-iii..' a- r.iiiii-i'l : -cc _' C.i-, ..

and Oinniiins. 4:.'ti. ill. 44". It i- .11 ; ,aiU 1.11.11 t.. c,,iitciiii,.ii th..t

tlu-n> IS surh a rule, and it i.s argual.lc m ih,- Cnirt id Apiicil thai
/.'. /'"..>7aii,l \Vhitl}y\. Voi, l.'i.drrl.. ..u-lit f. h.ivc l.ccn .: M.-.j by

W..;P, -21

h'- Ml!" ill

.'<; .1,.'.. |i. 4:t;i.

'" Thi- rah- 1.111 li i\ , 11.1

.i|i|ilu atidi ti. ..iitihjciit |,-.

IClilliha-- hllll'cd t.. t.ik.' laTcrt

Mil the tciiii in.it i,.ii ..f .1 \ c-ii'.l

c-t itc a- thc-c .lie -iii!i, ii-nt Iv

rc-lr.iiii.-.l liy tl,.. i-.i-t ral.- il...i .

nil lit i.iii.il ; .;,.'.
. p|i. :! i:!. :'.'.i(,

and 11. i.r). HI.
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a bachelor, lor lite, and after his death to his tirM ~r,a

for life, and after the son'.s death, to A.'s elde.-t ilaujrlit.r

who shall f/ii-» be living ; here the continjicit n niHiiKif.r

to A.'s eldest daiijiliter living ;if hi> -on's d'Mili -aj,!

be void : because it coulil not ve.^t til! the xin- il.itli,

which niifiht obviously occur luoie ihiiii tuenivini.

years after the death of A. (</). This rule, houcvn, h

tliiit rule, 'riictf is a .-iili.stiuitiiil (litTciciii'i' lictwciMi thai rulr , »|,|,
|,

is. that any luiitiiiL'i'nt ri'iiiaiinlcr liiiiilcil tn talir ftlVil .m i .ii|i|it„,||

iif llie vcsiiii;.' lit a |iiiiir cinitiiiL't'nt rcMiaiiidiT is alisulniclv \.i|.|'

ami III.' nili' artually apiilicil in l{, /)..«/ ami 117/-/',// \, \'..„
l',,.,l..i.

and stated in tlie text. It is suliniillcil. Iiuwc\cr. tliai iithn ,,| iK,.,.

rules nuist lie a |iartiiiilar a |i|p|iraliiiM c.l tlie l'ciici'.iI |iinH i|,|f ,,i !, _,:

|Mili(y I'l'strainiiiL' e\ciy cnntiivance ti< I'li-atc a |icr|iiiiiit \ .;„'.

p. 4:i'.') : thai this |iiiiaiplr is a lisiriL' |iiin/iplr nl jiw, i;,,i (,,.

(•\haiistcd in liiini;i;ii; hirlli |iartiriilar iiistaiu-rs .if lU \.ih'lii\
; mi

that if the jii.L'.'s wlm d.-iid.'.! /i'. h'ln.l nuA 117///'/// \. \ ,-,. l[.'.,l. ,

chiisi' t.i apply this liiricral piimipli' in a lasf. whnli had ih i |,i,

Miiiisly (K'liiircd. Iiy the partiiular riili' slati'd in tin- !i\i. ii„,i

di'iisi.iii. until overrule. I, must he rei.'ar.leii as jau aid nf ^iv.itu

Wfiyht than the ilii-ln and .ipirn.nis .m which .Mr. .Sw.!-! nlnd. It

iniisl he renioinliercd, t.i.i, that cmtinLrent reniaind.Ts and .-n i..r

interests .shiiulii mit he r.'f.'ar.l.'.l as Im-iiil' all vali.l iiiil.'-- iln\ Irin-

t;rcss certain rnies. The nld rule nf law. which still pri-i-i- ,i. in

yifls til take ctTcct at ciimimm law /// ///.s-. <-/////. wa- lliat i\in .ii*

iif land iir l'hh.Is must he iiiadi- tii a persnii in i-Nislinii' and i-iir-

tain.d at the time .if tlii' uift. iir it will lie vni.l ; sc /(///,, pp. .'[Mi. :>;,

ami as t.i j;iit ; in |..).ss('ssiiiii, Hn It v. Hu/di n, I I'l.iw.l. ;!tii. '.W.i ; '. "•/

riijhl \. U'milil. I Strange, J.'). ;!I ; I Hop. |IM» li. jllj a : si.,-,,,. ^

l.iiiiliiii. Vri>. V'.\\7.. iL'l ; Ri < 'itli iiinii ami /(irriiiii. 4 (h. D. Iii".
: I'n^

ss. ,-)J :,l. JII4; Cii. I.itt. -2. ;t. it a : .Shepp. |'.inch. Jul. .'.ii, .':;.-.

(lifts t.i unascertained pcrs.ins are ii.iw all.iwc.l. as wi- liav.- >iiii, ;;

ma.lc hy w.iy .if I'.intiiiL'ent remainilcr nr execut.iry mt.'n-t ; ~ir /;- /
,

jiji. .'ihT -//., 4119 -// Hut this is pr.ipeily an exii'pti.in in lln- d.'ny

f:cni'ral ml.'. ,\n.l the law really is that c.-rtain Ldfts In un 1- in.iiii.l

|)vrs.ins, ina.li' by way nf cnntinirciit ri'tiiainder or e\i'. utmy iiitcn-!

ami conforniinir « 'he cnnilitioiis lai.l d.iwn liy law a- not iiifnriL'in.'

on the ;,'eiu'ral |ai dali.m of a perpetuity (//////, p. 4:i'.li. I""' '

nlluirid to hi (fund : hut all limitations hy way of .•out in:;.iil iriiiaiiiili :

nrexeout.iry interest which do not confnrm wilhtlu'sc .ondii ^ .nr

Invalid as transL'ressinf; the ;.'cm'ral rule .i;.'aiiist L'ifts to priMni-

unascertained ; consider. f.ir i-xample. Miirlhnntiiiih v. ','.,,//,/;,*,/-.

I Kili'ii. 404, 41.") .<7. The attenijiteil «ifts in AV Fn„7 and UA/C/

V. I'/./i Lmdirl;, were of interests never heforc allow.'. I to he ;.Mn'l.

and they faile.l f.ir tl.e above reas.in.

(./; li has been held that if A. who shall tlun l„ hvjiiL'l i-

lanil 111' liinitc.l to .A., a bai In lor. void; for A. may niiury .\

for his life, with remainder t.) w.)nian who was unhorn at th'-

any ».>man whom he may .late of the Ldft to .\. : A' //"''.

im'rry and who may siirvhe lam 4:i''h. I). L'tti. But if tln'lainl

for her life, any remainder 1k' further limited in renaiiidiT

iiln.!.d to Vest ..his oil lin- .icttlii aftel ^u. ii -t ififl !•• .\. .iii'I ii\s

fif A. widow las to anv son of widow, to the lir-l si,ii ui jnv
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siibjcrt to tli<' piDvi-o. fliat it sli;ill not .i])yW to tli..

raso of ii contin^'t'iit ri'iii.iiiidiT limitiMl tn t,il<.' clTtM t

on the ttTinination of an i'-taf<' tail oriiriiiallv limited

,i-< a contini^ont rcniaiiidcr ; for in this ca-c thr latirr

H' ''iitail : it

V iicvonil all

rcinaitKh'r may In- ih'fiMfiMJ l)\- liari'itiL' tl

dors not thtTi'foro tend to tii' up [iroiirit

power of alienation (- ). It -hould lie notid that all I,

limitations iilteiioi to a \i)'u\ icmaii

also void (/').

iilrr ail', as a inlr

Itrir It i'iiii

l!''-' ! I tn :l

liriiiiii'lc r.

f'ontinjjent remainders of tni-t e^tat.-- («/) are \(iid (..ntn,-. u*

if fhev are limit^'d. >o that iIh'S nia\- e\( rrd ihr limit
"""""'"

'1111 "' ""
]ireserit)ed by law to thr creation of .•\,MllIot\- in-. -tat,-.

t''re-ts(//). Thus, if land lie ronvcvcd unto and to the

use of trustees and their heirs, upon tni-t lot \, for lilf, .11,1., - v.

and after his derease for sucli son of \. as -hall tiist
""'"':<

attain the au'e of twentv-four vears. the limitation to the
son of A. is void for remoteiif>s (/). Thi- wa- -o decided
on the i.'round tliat contin'.'ent remaindei- of trust

estates, wliieh have always l>..,.n lield to l... inde-truetd>le

inteifsts, not depeiidini: for their -upjiort on the con-
tinued oxistenoe of a |)rior e.piitahle estate of freehold,

arc not truly estates in ivihui,,,!,',. taking: dVcct hv way
i<i siirrrssiiiii on the determination of a prioi e-tate. Imr
partake rather of the nature of cxceutorv interests (/•).

ft has ni'verthele-s been held that continucnt remainder-

"tluT (liild (if A. >illi|ilv. t!iJ- M<iin.f.,ii,,;t. \'.l\>.l. J < \i. -"M
ri'maiiiil.T i- valid. In-cau-c it

(
/) Sci. 1 .lariii. \Vill-. ;j.-,o'..y

must nccfssnnlv vf^t in int-icst lith id.- /,'. l/,,,',,,,,, I'lir,'

I'/ Ini^t.-. 1!)|.,. I Ch. 4!t:i : tl,i- ra-c ,1 wa- ri-litlv h.l,| lliat
/I. '.'ir,'/m,„. Htlli. 2 Ch. -tl.-!; tl„. ^,.^,/ rvMiairnlci-'ua- -„„/
hm; fnllowinc R, 1>„,I:< Srtf/,- .-., (aav. IVrnrtnitirs. ,^< :!.-,i
'"•"'. litU. I Ch. .-,<»,-,. «hi,h w,.

: i';{ I,. (,). H. i:.'7'. /,,

iiiust hf taken t„ have lieeii Ihniff. S,ii/,,„,„l. ll»l."i 1 Ch
madv.rtently decided ; ,-ee lltlti. S\i).

"V'',- l."'-„ C/l .•"'. |.. tnii.

I
. ' . JI.) ; I'hilhpy V. IhaLn . ] D. Jl 1.

M. .\: S. 744; (oh V. .s
//, j ,,| .,-. r , „„,, _ 44,

_

<;.'".!. \- Laws. ;m. 4 \hu. & U) S.c. .-,.,. ..,!„,^e.„n 4(1,5.

'.
-•

j
. I-. r. 1«,1: Micd. 4t>7; 3 David-,.!!, I'lv, . Conv.

J.aw ,,| l',,ijH.,ty. l:.'(i: //, .n40, 3rd ed.
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r)f ••f|iiital)lf estates an- siihjccf . in additiim. to tlif iirn i-..

nilc tnriiiiilatfil t'nr |i'i;al (oiitiiij.'cnt rcmairnlci-. ninl

|iirvtiitiiis.' llir vali<l I ill! It at ion of an est ate in ictiiiiiiulM

(ijh,- a life c^tatf to an nnl>orii |)i'i>on. to Iii> miln.in

child to 1)1' lioiii or ascertained within the period allnutd

l)V the ruh' a^'ainst perpetuities (/).

(t thus appiiirs that the i,'eneral principh' of le;;,!!

pol , , forhichlin^ all >iich limitations as tend to criMtc

a perpetuity, has lieen applied to contiiifient reinaiiuii'iv

as well as executory interests. lUit when we iii(|iiii.

what limitations \u particular are lieid to create a |Mr-

petuity, we iind that the law ha.s an.swcred tlie (juc-ticin

in one way as rei;ards continf.';ent remainders of |im;,i!

estates, in another as rej;ards executory interest.-. iUi'l

in a third form as reijards contin<;eiit remainders ui

e(|uital)le estates. The residt is that the sidiject et

remoteness of limitation is particularly distini.Mu-liiMl

hy what the Romans termed h>c]ai<niha j'u-is. Tlii-

is. no douht. deplorahle : hut, as has been alre^idv

])ointed out (w). we must take the law as we find it,

('ontill;,'elit lemainders of e{|uitalile estato iiiiiN Ir

created, not oidy t)y the conveyance of lands unto and

to the use of trustees in fee simple, upon trust for tli<'

persons to become entitled under such rcmaiiH'<'r>. hut

alx) hy the limitation of continjient remainders in laiiit>.

(/) /['. .\,i>li. I'tltl. 1 Ch. I : /tiChrh'y S.tllntunl. KUll. 1 ( li. U<1 .

>(( ;iIhi\i'. |>. 4.')I1. It :i|i|ioars |K>('nliiirly aiiipiiiiilcjiis. il i-i|iiitaMr

riiiitiiiL'cMt rciimiiHlci's art' to Im' treated as analoL'oiis tn lAiriiti.i.

intirc-ts fur tlii- |iiir|HiM' i.f rcstrainiri).' gifts such as that hi'i'l vcul m
.l/,'.;.v V. li'iiiiiii (aliDVC, p. 4.">l. a!i<l n.

( /) ). that they shmiM n.l !"

allouecl the <ame lilK'rty, witliiii tlie raiijie iif the riHe aL'am-l |pii|»-

liiilii--, as has lieeii ilelinitely aeeiiriled ill ttie cases of evcnilniv

interests in land and eiiiiitalile interests in |HT-(inalty. I: tin' ci-i'

iif |icrsi.nalty it is nu (ilijcctimi to a yift. whicli niii.^i vc-t. il .it .i!'-

within the cciniiiass of e\istirii; lives and twenty-mie years alter, tluit

it is limited to the child nr the issue, hiiwever reninte. of an iiiili"ni

person, and follows after a life interest (jiven to tliat nnl)orii |Hr»"ii ;

lioiithdiir V. DdiiH. '2 \'es. jun. ;i.")7, [M\2 ; TltclbiM.-ioii v, lt(">(//'""/i

4 Ves. Sll. \ I Ves. 1 ji- ; H, ilirnUx. IsH'C. :.' ("Il Of)*).

till} Anil . p. . n. (/).
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Ill ssliiili tlif legal i'.-,t,iti' 111 t»'f siiiinlf i.-, alnady vi'>inl

in trustees or i.s outstanding in tiHjrtga^fcs (/<). In the

latter ruse it has been considered ilial the continiienl

ri'iiiaiiiders so limited retain the (jiii;!ity and iiicideiil.s

(il ('(luitable eontingent remainders, althoii<;fi the mit-

staiiding legal estate may siil)se(|iieiitly he assured to

the uses of the settlement hy which tiie reniaindeis were

created, with tiie elTect that the |)ersons to liecnme

entitled under the contingent remainders will theiicelorth

have legal and not (Mjiiitahle interests. Ami it has licen

held that, if such contingent remainders were originally

preserved from failure by being etjnitable (o), tliey will

rontinue to be so preserved, notwitiistandiug that by

the conveyance of the outstanding legal estate they have

hecoiue legal remaincb'rs (yy). It has also been con-

siilered tint limitations in a will which would, prior to

the Land Transfer Act, iH'.tV {7), have created legal

roiitiiigeiit remainders are to be con>trued, in lase of

the testator's death after that year, as toiiferring

eijuitable contingent remainders; because under thai

Act the legal estate vests, on the testator's death, in liis

[lersoual representatives, who are trtistees for the persons

henelicially entitled imder his will. And it has been

decided that such remainuers retain the protection

accorded to them as equitable remainders after the

testator's executors have assented to the devise, on

which assent the legal estate in the lands vests iu tlie

persoQ.s entitled under the will (;).

it ih.'i III

l.iilrli I-

It altil-

• 7.

(«) N'c jH,sl, I'art l\'., CIkiii.

('.) 8i'i' itiilr, pp. 4(Mi, 407.

(/') A^lli'i V. Mirl.lilhiniit. !.")

Cli. I». ."lit, IM ; Hi- Fniin

:! Cli. 11)7.

|i/) .silal. lillA til \ kI.

(,) /,', i;,.h.s,,n, luiti. I ell. iKi; i.fv tiiiu, ^,^>. -SM. -^-.M. 'J'h

thci«M(.f a ilevisc cif laiiil to A. for life, and after liis ileutli to

I lillilrcii. who .iliould attain tlic at'c of tweiity-onr. a- tciiai

("iiiiiii.n. At common law, iimlcr .sucli a ;;itt tlir laiiil woiilii V(

A. .>. death, in tho.se children only of his who liad already at lame
iiLie, to the exoiusion of any oltieis ;

u-eaii-e those eliiidieii s e

'iiily were ready to vest at the determination of the partu ular e

"e "III', p.
:(i.)4, n. (//). .And il is a une-tioii whether the

IS'.H.

li.i.

i> ua .

all hi-

lt-. Ill

-t. on
il that

> tales

stall'

;

other

.liil

tjllL" 111

ilndi I-

il.|... nf

lull.

nill

n

s I

H

' I

1 !i

!,!

!{l|hli

r 1
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I'^t.iii M iiiidor Wlit'ic |H»\\cr> iif ,1 |)|«iiiitiiii'tii iiri- ;^i\'fii in l.iviMUdf

J'"J,,''| if,'.''.'*'[![
piiiti('ular objfcts. ;i- tli.' .i|i|ininti>r > cliildri'ii ( >), i|ir

if til, \ Ii.kI cstatfs vsliirli i(ri>c lium tin- cnckit of the piiwn i.ik,
Ik iri iri-'rii<l . . •

r i i i i

,1,1,.. ctli'ct |iliti>cl\ as It .iiiill olatc- liail lircli iti^t'ili,| n,HI III.

Ilirilt.

.^11, , .--ii.ii

clllt\.

t!" >.rl I IciiM'iil li\' uliicli llif |)(i\\ci was ;.'i\i'ii. I'l.ii li

c-l.llr. as It ail-i's lltlilrr tlir |Mi\M'l'. takes it^ jil.Hi III

thr -c'ttlcliii'llt 111 llir ^aillc lliallllrr ;|s It Udiild |i,|,,.

linlif had it iiri-ii iiii;;iiially liiiiitt'il to till' a|i|iiiiiili(

witlmut till' iDttivciitiiiii of any powi'i- ; and. il it unuM

ll.l\c l)ccn \nld lor' Iclliotclicss in the olij.'ill.d -ritlr-

iiH'iii. il will he ((|iiall\- invalid a^ thr olTs|ii in;.' nl th,

power {I).

.\s aliiady noted. Ii\- the Sii(('fs>ioii i)iit\ .\it.

ls."i:;(ii)- a liability to |ia\iiiciit of succc^^ion limv

ilnlillrll I'^hlli - Wi.rihl lif |.lc-ir\ri| li\ I Ik I mhI Ill'Jiiil li.Mi I, i.

.\' 1. Is77 (-1,11. In .V 11 \ I.I. r. :i:ti ;/,,./.. |i. :;!lt : -r. Wilhnh
I

.Sr|.|M. .\|.|H-M.||S (l;.! ;
/,'. /.'•.'; -.-'

. I !li 11. I ( Il . I .' I . I .'.'.
I !i| I 1 1 1 i i;. |-

111- '^n:!! I.. III. u-.- ..I lMi~l.i'- III Irii-I I..1 .\, I.. I 111.-. .III. I .ill. I III-

llralli l.il III- I liil.llill « h.i -li.ill .lll.llll l«illt\ ..111-. ;ill ..I .\, - . I,il li,.|

«ill l.iM nlilliil t.. -Ii.iir 111 til. I.111.I..1I1 li..i|..'li -.mil- ..t lliiiii u. I.- iiili.ii-

lit .\.-.lralli; -,r./,/,.|,. 1117 ;i|„l |,,|.n. Ill /,', /,'..',-:,.. .|i iMn II

hIm. «iic Mil, 111'- ,il thr .
I. ',1111 .,| III.' icn,iiit t..i 111.- wi'i.- .Il.,u,i| 1,

^llll|l m t lir hui.j i|.\ i-i.l. I lii 1,1 -r i,ii-i'- t In- i|iii-.t 11,11. \\ li 11 ,. li.u

tlir ('111 It nt M 'liM-r nt I, ill, I t,, ,\. t,.r lllc. .111, 1 ,lltrr 111- ,|, illi I,. In-

iliililii'ii «li.. -Iiiill iitt.iiii III,' ,i..'r ..I t «i'iily |, 111 III i.|ii.il -li.in-

r

licfiiiv iIh' l,aii.l 'riiiii-t. 1 .\.l. Is!i7. -II. Il ,1 ilcM-i u,i- |,. i|, Mv
\itl|i|. llllt till- lllllcl Wi.lllil llll\i- \r-h-.i III -11. Il linM ..I <liil.|.. n .1 .\.

i.iil\ II- liail III hi- ili-al h iillaiiir.j t lie n-i|iiipr. I aL'i' : ,111.1 t li. -1, 11. ,,!

iili\ ilillil .,1 .\., « ill. «a- iiii.lii t «.iil \ l.iiir at .\.'.- ilr.i I h. u iiM li.ii

lia\r Im'1'11 |iir-i r\c,| In I In- (
'.,iil in.'nit Krin uinlri- .\,t. ls7T .

.

<i,./, . |i|i. :'.''l. III. r.ul nil. Irr .1 ilc\ i-i- ..t 1,111. 1 t.. till- II-.' ,l In, -•..'-

.Ill tiii-t i,,r.\. I..1 111- lili'..iii,lall,-i lii-.I.Mlli l.ir lii-ilul.li. , \\h -liijl

attain twciil yt.nii . tli.' ii'iii.iiii.lci- -.1 liiiiitnl t.i .\. - . '.il.ii. 11 in-

altiii,'ctlicr Mini, il A. Ii.i- Ml) (lull I In mil' at tlif lc>tat>.i .1. .illi ,
-.,'

(!'.^. |i|i. 441, II. (/), 4."il.

(-) I,,/,. |i. 4:!n. |i.,iiit.«i - ilc.itli : ,iiiil tl, It ,iiiy

(/) (>.. I. 111. J7I l>, II. (II. \ii. -lull a|i|i.iiiitiiiiiit MiM III' \,il!ii

J; II /(//',,/ \. .!/,/,7(,//. 4J « II. I). if it ('.Illci- ll|li.h liir a|,|i,,illli.'

4'.lk4l('li. 1).h:>:I!, A'/-/'. I'.IIO an intiic.,vt wliicli. /"/, , ,,7"'/

I I li. I. It -liiiiihl. liuHcMr. he /.. lluiM l„.t-. H..11M IriM' l..-.ri

n..tcil tliit. in r\cri-i-in'_' any \ali.l. il liniitcl liy lii.' iii-liu.

-mil |i.,\\.'i. till- a|)|i.,iiit,.i' I- 'I'll- iiMiit I icitiML' til.' j..,ui'i' ;
/'"/'..'

-nl.i.'.i 1., i.c I ..^Mii-ant ol ali.ll.. \. A',/,.".,//. I.'. i;.',.\, li.i..

Iia\.' ii'L'aiii I,, llic -tati i.f llir 11,//,/,. ,,„ \, /!,/„,, i„. :!.i l'..,i\

faiiiiK 1,1' the l.i.'t- nl the la-i' .1- 111- /,', /V-o/,,/,-.,//. l!"Mi. J I h.

cvi-tini.' ill tlic tiinr ut cM-rci-int' l!l!l ; ((/,/,, p. 441. 11. ill.

the piiwcr. i.r (if tin- jii.Hcr wen- (,/) Stat. 1(1 it 17 \ let. i. .")!,

CMTci-i'd l.y wilh at the ap- 88. 'J. \IU. which ll,llllll(Tn'(^i oil
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arisen under every dispositioa ot property ur devulutiou

m hiw, by Tvn^on wlien-of any person luis bfcoinc l.fiie-

lin.illv entith'il in possc-siDii tn any prop'Tty or th<'

,ii,,,„,„.
tlwriMif upon tlu' diMth ot aiiv p.TM.n dyiny: aflri

th.ii Alt ; cxct'pt wlicrr Iriiacy duty i-^ pav,d)l<' on -m li

accoMon oi inter.'-! m ihf iirop.Ti \- (r). •'^" ''"at

Minr-vjon illltv l)i'<onir> pa\al)lr oil ill. dr.itli. alt.T the

\t\ of a tenant tor life or m tail uii ier any -ei tliiiieiil

,i,,„|,. t».f.>re or alter the Ait (//). In mmIi iaM> the rale

,,| duty is detennined by ti\e relanon-lup betwell llie

^\i((essi)r and t ,ie settlor. The di--po>itioii>. \\lii< li mav

(•re.ite the liability to duty under thi> Ari. imlude ihe

.xciviM' ot a general or limiled pnwer of appointiiieiii (:).

|',V the Kinatlee Act, IS'.II (<i). estate dutv is leviable in Iv

;!„. ,.vent of a (h'atli after the 1st of AuuuM. l.-^'.il. n. i

niiiv oil the iiriniipal value cif :iny propnty pasMiij; im

'li,' death (which has been held to include the pa>>inj,'

,,f |,ioperty from a tenant lor life to a leinaindeiman (/>) ).

but also on the principal value of any property in which

the deceased or any other jierson had an interest ceasinji

nil the death of the deceased, to the extent to which ,1

hfliellt accrues or arises b\ the cesser of siicll interest (().

th. I'tth MilV. IH.');? ; >r|. lINt, . 'Ii./.au.l,,, 1- 1.. h.- (|iMlli,,l tn !«

|, -jsd, II. (o': II //(<..,• V. >/„-(//. rnlille.l til ilii- |.i..|irny ap-

4lir.w.4il: A.-d. \. MkUII'Uui, [loiiitrd a- a -iirn--inri cl.riv.il

;! H. A N- l'-">- '''""' ''" ''"""' "' ''"' I'""'''-

l.r) Si'ft. IK; sec Wins. I'tTS. If in mK'Ii a ea,-c the a|i|«.iiil-

l'n>|i. 441. *+_', ")IU. r)U2. ITtliol. iiieiit lie iiiadr tn take ell. . t mi

(V) See i Wins. V. A- 1'. llMill a death (as if it he .\.ni~,Ml hy

l.li;} -v., \Til<'l.. U'H4 •"!.. Jiul Hill, iM- hcilli; madi- hy dcd. Its

,.,]
iipcratidii he -ii<|ii'iiilrd until the

(:) /,'( l.oril'iri, 4 l)c ti. & !• dctcrniiiialinn 'A ^miie lih' in-

:i4n. In the ca-e i.f limited terest) the a|iiM.int.M- will tako

IK.Nur-. the rate of iliity is the |(ru|HTty as a Mi(c('--ion

(Iftcriiniifil hy the relationship derived frniii tin' a|i|ii.intiir
;

between the dniior (if the |)(i\vei- .1.-'.'. v. I'lil'm. I.. I'.. I K\.

aii.l tiieaiijKiintee ; seet. 4. The •11\.

yeiieial rule is the same in the [n) Stat. .>7 >V .")8 \iel. e. ItU.

i.i-e (if general powers ; Oiarllou ss. 1, >. -24 ; see :.' Wins. V. ,V H.

V I..';., 4 App. (as. 427. Hut IJ'.m m/., 1310 -/.. Jii I ''d.

hv si.'i<t. 4 upon the exercise (if a ('/) ('utrtfii v. Inliind /,'.(-/.. i-

^liln/lai Jjowel, vViuOl. li.vS t.liii n f ,,;;;;;;.:-;;;. ,-. 1~<J\>. A '\ ^•-^<.

elieet (Lf.. become exercisable) i
( nnt,. |.. 2H4. n.

( /). as

uii a death after the Act, the Ui settlement est ite duty

4.
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'Pile same Act makes estate duty leviable in respect of

any property, over which the deceased had a i;<'niral

power of appointment, whether the posvei' be •xercisHl

or iiiit {(i). Increment value duty on the occasion of

a death may bec(mie payable in the like events ,i>

estate duty, with the same exception as above men-

tioned ((')• The nature of these duties has been ahcadv

explained
(
/').

Judiitnents were chari;es on tlie judfiment dehitu'-

estates in reversion or remainder under the old law ((/i,

tlioiii.'li not on contingent interests until thev vested (A).

And the Judgments Act, IHIW (/), made judj^ments ;i

charire on all hr.ids to which the judgment delttor was

entitled for any estate or interest at law or in eipiitv.

whether in jiossession, reversion, remainder or exjMt-

tancy. As we have seen, under the Land Charges Art.

l'.»i!( I (.(•), a judgment does not operate as a chaige (,;i

any interest in land unless or until a writ or order for

the purjuxse of enforcing it i.s registered under the i.,;in(l

Charges Act of 1888 (/) : but when a writ or order is so

registered, the judgment creditor obtains at once the

charge uiven by the Judgments Act. 18158. alrliou-h tlir

liind be not actually delivered in execution tlieiv-

under (m). Estates in reversion or renuiinder expectant

on a ficeliold estate cannot be taken in execution under

a writ of rhyil. wliifh only extends to lands of wliicli

the judgment ilel)tor is seised or possessed {n). It

formerly jjayaMe, liiil imw al)oI-

i-i|i('il, Hiul certain rv\ni triveii ini

it.s alMilitinii.

(rf) Stat. .">7 \- ."iS \i,l, c. :!ll.

S-. 1. -2. L'J (J a) ; ( uulri/ V.

hil'tml Uirnnir ( 'iini'<'.< nun r^,

ISIHI. A.C. IDS. i>i:!.

(.) Nr >lat. 10 Kdw. \ II. (.

h, >s. I (''). :! (t) : nut'. \'. :.'s,-,.

( / ) Ai'Ic. [.p. 2s:f L'N.-..

(7) .1'''. PI'-
~^' -•'".

(/-> :i I'rot. Ahsi. :!:.>(•,.

(M ;>i.ii, I A _' Viel. f. i ill,

b. l:! ;
mil,, p. 2'.io.

(/) Stat, (;;i .t (U \i(t. r. L'll,

s. 2 ; nnti. |i. 204.

(/) Stat. 51 .V ."i2 \ i(t. .. ."il.

s. 5 ; anil
. )). 2!t.'i.

(ill) See null . |)|i. 2it-- J'.M.

(//) Hr Siiiilli. I,. 1{. 'I'll. ;i(i:i.

As the ewner of the rr\er^inn en

a lease for yi'ars is -ci-cd of tin

land {null . ]<]>. :i7. ii. (il. DO:.'). 1)1^

i-t.ite iiiav b'' takrii lUidiT an

rlri/il ; Mni/ur of J'onl, v. Wlnu.

}r, M. vt \V. 571. An onl.T a|,.

|H>intin^ a receiver of liic pruii'^

of u li'f:al e,>-(ale, !o wliii ii ,i juili;-

M
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appears, however, that under the present law. if a

judgment creditor register a writ of rhyil against the

judginePt debtor, he will at once obtain the statutory

charge on the debtor's estates in reversion or remam.ler,

notwithstanding that they cannot actuallv l)e delivered

in execution under the writ (o). Any estat.- or interest.

whether vested, contingent or executory (/O- m lii"'t^

or hereditaments, will vest in the creditors' trustee in

,,,se of the owner's bankruptcy (7). or will be assets for Hankn.pt.y.

piivment of his dei)ts after his death (/ ).

•JillP; ~rc
iiuMit ik'lttor is mtitk'd in ifvci

!.ii)M "r rpmiiiiidcr cxiH'claiit "ii

an estate of frcpholil, doi's not

(ipenitp as a delivery in exeeu-

tidii (if that estate ; Re Il'irrison

A- Hottomhy. 1899, 1 Cli. 4t).->.

Ki|iiitableexeoiition against e(|ui-

table reversions or reniain'l<Ts

seems justified I)V Ti/rrill v.

rniiiOw. 1H!».-). 1 Q. B. 20-'. l.iil

(.|i|Kised til the prineiples laid

down in llolmr-^ v. Milhyf. I89:t,

1 (.). B. iV)I. and Moif/an v. Hart.

1914, 2 K. B. 183. And see He

Badqn, 1913. 1 Ch. 385, :v.)(>

;

A'hhtirlon v. Soctoti. 1915, 1 Ch.

•J74, 282.

(o) .I'hhiirlon v. Sorldn, 1915,

T. 1!

I Ch. 271. 2S2. 2S7

,i,ih.\<\>. 2S7—290.

(yi) See ,li)H( < v. A'"

«S, 1 H. I!, tirili.

(,,) ,Stat. 4 A- 5 (;cu. \ . e. ,)!•.

ss IS (I). :!S. 1117. i'e|ilaiinL' M'<

& 17 Virt. r. 52. >s. 211. 44. IliS ;

mill. p. 3IHI. CiinlMiL'eiit inl'-

rests liave lieiMi availalih- t'T

division ainonv'>l eicditov- on

liankrnptiy >inir the eatlirst

liankinptcV statute-: ///./»/"..

v. \Villl<l>,l^ii>i.:i 1'. \V. 1:52 :
see

Wins. I'ers. I'roi). 279 and n. (o),

I'th ed.

(r) Stats. 3 \- 4 Will. 1\ •

e. I(i4 ; 1)0 iV til Viet. e. t)5, s. 2

(.)) : (lull. y,. 305.
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CIlAPTKi: V.

OF HEREDITAMK-VTS ITRKLY INTORPORKAI..

Wp: now come to the consi'l-Tation of iiicnrixir.'a!

hf-rwlitaments. usually .so called, which, uulik.- a iw.-r-

sion. a remainder, or an executory intere>t. are ever of

an incorporeal nature, and never a-ume a corporeal

shape. Of these purely incorporeal herwlitainent^ there Thnr^kind.-

are three kinds, namely, first, such as are ap/H'tidnut to |'„, ,',r,,,f,.;a

corporeal here^litaments : secondly. >uch a> are "W^"'-
|;;;:;;;'f

'"

inint^i : both of which kinds of incorporeal heredita-

in-iits are transferred simply by the conveyance. l)V

whatsoever means, of the corporeal heretlitaments to

which they may belong: and thirdly, such as are ii>

(/m«. or e.\ist as separate and independent -ubjects of

property, and are accordingly said to lie in grant, and

have always reiiuired a deed for their tran.-fer i-i). But

almost all purely incorporeal hereditament.^ may e.xist

in both the above iiKnles. being at one time appendant

or appurtenant to corporeal property, and at another

time separate and distinct from it.

1. Of incorporeal hereditaments which are ap[)endant

to such as are corporeal, the first we shall consider is a

seiguory or lordship. In a previcnis part of our work (6) A ..iL'.i.ry

we have noticed the origin of manors. Of ^uch of the

lands belonging to a manor as the lord granted out in

fee -iinple to his free tenant nothing remained to him

hut his seignory or lordship. By the grant of an estate

in tee simple, he nece.s.<arilv parte<l with the possession.

(a) A'ltf,, pp. 31. 32. (6) Ante, p. 41.
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Thenceforth his interest, accordingly, became incuipuiwl

in its nature. But he had no reversion ; for no reversion

can remain, as we have aheady seen (r), after an r-tat,.

in fee simple. The grantee, however, became his tciiiuit,

did to him fealty, and paid to him his rent-service. il ,iiiv

were agreed for. This simply having ii free teiunit m
fee simple was called a seignory. To this seignoiy rlir

rent and fealty were incident, and the seignorv it.-ilt

was attached or appendant to the manor of the lopi.

who had made the grant ; whilst the land granted out

was said to be holden of the manor. Verv many <.'i;iiit«

were thus mad«, until the pas,sing of the statut.' of Q,i„i

cniptores (d) put an end to these creations of tetiaiK i.-

in fee simple, by directing that on every such conveyiiiin

til feoffee shouhl hold of the same immediate Uml ,i^

his feoffor held before (c). Hut such tenancies in |,,

simple as were then already sub.sisting were left un-

touched, and they still remain in all cases in uiiuh

freehold lands are holden of any manor. The in( i(lent>

of such a tenancy, so far as respects the tenant, iiavi.

been explained in the chapter on free tenure. The

correlative rights belonging to the lord form the incident-

of his seignory. The seignory. with all its incident <. i>

an appendage to the manor of the lord, and a conveviuico

of the manor simply, without mentioning its ap|)eiidaiit

seignories, will accordingly comprise the seigiKuns.

Attoniniciit. together with all rents incident to them (/ ). In aneient

times it was ncces-sary that the tenant should attoiii to

the feoffee of the manor, before the rents and servi(es

could effectually pass to him ((f). For. in this resped.

the owner of a seignory was in the same j)ositioii as tin'

owner of a reversion (/;). Hut the same statud" ( ; uiiidi

abolished attornment in the one case uboiislied it ,il>o

in the other. No attornment, therefore, is now leiiiiin d.

(f) Anlr, p. :{74.

(d) 18 Kdw. r. c. I.

(') .\nl<. pp. 40, 74.

(/) I'eik. s. IKi.

('/) Co. I.itt. ;tl(( II.

(/') A-'j". ]>. nm.
(/) Stat. 4 A- ',. (. :ii,. 11.

ill Hufikciul), .s. 'J ; r. p. .iTo.

IB^Taasf



OF HERKDTTAMRNTS I'l'RKI.Y INTORPORKAi.. 4fil

Other kinds of aiJiiciulant incorpoical licicditainciits Hijilits..f
\ n Ml in... II 1 ((iMIIMlill.

are rights of rmiwim, such as amtmii
<>J

titrbar;/, or a

ritjht of cutting turf in another person's hind ;
rommon

of iiiscdii/. or a right of fishing in anotlier's water :

and ((iniitiiin of iMsliire, which is the most usual, being (omrnmi of

a ri"ht of depasturing catth' on tlie land of another (k).
'"''

Riglits of common owe their origin to the necessities of

the agricultural village conununities, which, as we have

seen (/). were s))read over England at the tinu' of the

Norman ('oncjuest (//*)• It will he remembered that the

land used to be cultivated upon the commor field system,

the various holdings being compo.sed of stri|)s of land

Iving disi)ersed among the conmion fields of the village.

The rights of conuncm enjoyed by the holders of arable

land were accordingly of two kinds : first, to put in

cattle to range over the whole of a common field, during

such tiuu' as it lay fallow : secondly, to pasture their

cattle on the waste lands of the village. The holders of

strips in the comnum meadows also enjoyed the right of

putting in cattle to graze over the whole, when not closed

{or raising the hay-cro|) {»). When the Englisli itianciia

had been generally subjected to the law of feudal

tenine (o). it was consideied that the soil of the waste

lands of a manor belongeil to th<' lord of the manor,

subject, however, to the comnum rights of his tenants

to depasture cattle therecm (j)). And after the free-

holders had beconu' the iiuist prominent tenants of a

manor (7). it was established as law that every freeholder

of ancient arable land held of a manor may. of comnum ('(muiKni

ni,'ht (that is. by the common law alone, independently

l/.) K(M- fiirtluT inf(irniati<\ii (") .)"/(. |>. 4.'i.

u|i. n this subject the reader is (/)) See Hrait. fi). 2:27. J2S ;

nlriird ti) the hite auth.cn's Williams cm Cimiinons. Ill.'» «/..

Tnati-e on Uiiihts of C'i)iiiiii..ii. !.">(» l.VJ, lMl', lMI! ; Scnitton.

(/) .l"^, I). 42. < 'omiiions, ;!!(—41 ; Vinograilofl'.

("') \V illiains on ( onunons Xi Vil Knt n 21 l.'ii^

"'/• N'inocradofT, Vil

Ks-ny II.. eh. ii. :!l(t

("I .l"'i. ]i|i. 42. ii.'J : Niiioyia- (71

(lull. Vill. ill Kug. 2o'.K 2t\0.

Enp., 'hire v. Hiiiil. 10 Times 1,. 1

tat. .".(•, & let.

4.''., 51.
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of j/rant or ajirt'ciiicnt), depasture on the lord's wastes

such a number of commonable beasts as he can maintain,

when the common is not available, upon his holding {r).

And this right was desijinated common apjiendant (.).

The rifjht of common pasture in the common tit'l(i^

appears, properly, to have been also of common right (/|,

Owing to the general inclosure of common lands, whidi

has been before mentioned (ii), rights of coimiion in

common fields are now jmictically extinct. Rights t,{

common over wastes have been also extinguished in

many cases by the inclosure of wa.ste lands (./). Hut in

other cases they still remain, and during the hitter liail

of the last century they were in numy instances success-

fully asserted (//). Any conveyance of the lands, tn

which such rights belong, will comprise such rights of

comtiKm also (:). The regulation of Metropolitan and

other conun(ms is now provided for by statute {<i).

a Memlan"
Another kind of appendant incorporeal hereditament

is an advows(m appendant to a manor. ]hi\ mi this

head we shall reserve our observations till we speak of

the now nu)re frequent subject of conveyance, an

advowson In (fmss, or an advow.son unappended to anv

thing corporeal.

wa"''- l!v tlie
^" connection with the subject of connnons. it may

siilf of fiiads. be menti()ne<l that strips of waste land between ini

Soil of inclosure and a highwav, and also the soil of the high-
higliway. • "^

(r) Williatiis on Commons, .11

(v) Litt.s. 184 ;('o. Litt. ll'L'a ;

r, Re|i. :57. .SS. See P. & M. Hist.

Eiitr. Law. i. (il(»-til2.

(0 Williams on Commons. (i7,

•lit; N'inouiadoff. Vill. in Kn^.
2(il. L'tiS JTl.

{II) Anil. y. <i:5.

r) .Sec Williamson Commons.
24ti iq.

; Scrntton. Commons,
ch. vi., vii.

(y) Sec Smilli v. Kail Ihoim-

low. L. R. 9 K(|. 241 ; WarriH-

V. Qiifrii'.i CnUiijr, L. R. HI Ki).

105, (iCh. Till: lirll^ V. 77.nm/.-

">», L. R. (i Ch. T.-).'; //-/// V.

li'iron.. 4 Ch. I). tiCJ ; Roh.rl.^on

V. Ilnrlopp. 4.T Ch. I). 4S4.

(z) Litt. s. 1h:); Co. Litt.

121 1).

(a) .Stats. 2!),it :il» Viet. o. 122:

:i2 A :i:! Vict. c. 111? ; ;i!t k 4il

Vict. c. ,")(!, amended hv 42 & 41)

Vict c, :n : (-2 .". n:! vie! .: ».).

Williams on Commons, 2,j.j «/
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\v,iv tu the iiiiddlc of the loafl, presumptively belon},' to

tho owner of the inrlostire (/)). An<l on a convevance of

the inelosure (<). even liv reference to a plan which does

not eonii)rise the highway (</). the ))resimi|itioii is that

the soil, as far as one-lialf of the road, will jiass. Hut
'

if the strips of waste land c<)iiununi(ate so closely to a

CDmiium as in fact to form part of it. they will then ijelonj,'

t(i the lord of the manor, as the owner of the common (. ).

Where a public wav is foundrous. as such ways frecniently

wiTe in former tunes, the public have by the common

law a right to travel over the adjoining lands, and to

break through the fences for that |)ur])ose
(

/'
). It is

said that in former times the land-owners, to prevent

their fences being broken and their croj)s -spoiled wlien

the roads were out of repair, set back their he<lges.

leaving strips of waste at the side of the road, along

which the public might travel without going over the

lands under cultivation. Hence such strips are presumed

til belong to the owners of the lamls adjoining (7). If

the same ])erson own the land on botli side- of the liigh-

wav. the soil pf the whole road is i)resumed to be his (//).

Where lands adjoin a river, the soil of one-half of the soil of Hvit

river to the middle of the stream is presumed to belong

t(i the owner of the adjoining lands (/). Hut if it be a

('•1 U'" il. I'riini V. I'i'txt'i, 7

B. A ('. :{I14 ; .SV<«„/,. V. Mnrrill.

I i;..u. lV,I ; ( ilfi nf h,„il,if>

l.'Inil I', II ( iiilllin^. V. (i/lhlll

l.nMl.,,. /,'v., lllllj, A. ('. :iti4 :

Mr I Win-, V. A r. 4Hi 41!l.

-ml 0(1.

(' ) Sn„/,-.,ii V. !)• iithi. S ('. 15.

N. S. 4X1: li< Wlnl, .^ ( hitr.ti,.,

Is'.is, I ch. (i.-,!i; .K,.,. /,,„,/, V.

•/"•/.. .". Kx. 1'. L'ii4.

((/) lUiiidui V. It (in/. 10 C. 1?.

.\. .s. 41KI; TImiiic C'litxi rnitiir<

V. K.,il. litis. 2 K. H. 272 : ^e(•

/Vv" V. /',;,,. 18!»4, 2('h. II.

I.) '.Vo-, V. Il<>7, 7 Tiiuiit. 39,
17 II. U. 4:57 ; Doe d. liarrelt v.

K:!::n. a >>„;:. N. f". 102.

if) Com. 1)11.'. Cliiiiun [U. 0);

ll'lii'- V. /' ,Vi('--. 8 C. H. \. S.

S4S.

I'/l N'''/ V. .•••.„/,
tl, J Stark.

4e,S. 2i>;i;. K. 717 : m-o lUlumr.
V. K'lit I •.iihi Civinnl. I'JdI. I

(li. S7.'! ; I III) III) \. Truro, dr.,

< '„in,rll. I'.te:!, 2 Cli. iCtS ; 0//i» v.

It,„l,fnrii Hurnl ' ..'(/.riV.
'

liXHi,

I Ch. .•!42. .A- to a ditcli. see

(Imrlii/ ( 'jr/Kiriiliuii v. Xiij/ilia-

u:il'. 1!MI7. 2 K. H. t).!:.

(/() Hiirri<uf, V. linlliiuil. iHlKi,

1 (). H. 142.

(() Halo do juro mari-, oli. I ;

\V i^hiirt V. Wi/lii. 2 Stuart,
'riioiii~nn, Millie. Mori.-ioii &
Kill near.- .Scotch (ii.soK, H. L.

Si.'. Ajip. 47 ; Lord v. The turn-
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Tiibl river, tidal lisci', tile soil ii|) to liij^li water niark :l|)]H';ll^

prcsuinptivcly to bt'lon^ to the Crown (/•). Tlic CtiAMi

Sea -liopv. is also prcsuiiiptivfly ciititli'd to the sea-.sl'.orc up td liiuli

water mark of medium tides {/) : although ^raiit> ni

parts of the sea-shore have not unfrecjueiitly been inailc t»

sulijects {til) : and such grants may be presunie(l bv |)rn(i|

of long continued and uninterruptedaetsof ownerslii|i("i.

A sudileii irruption of the sea gives the Crown mi title

to the lands thrown under water (o) ; altliougli when

the sea makes grailual eneroachnn-nts. tlie right dl ilie

owner of the lanil eneroached on is as gradually t'aii-

ferred to tlie Crown {ji). And in the same maimer when

the sea gradually retires, the right of the Crown i- ,h

gradually transferred to the owner of the lami ailjoinini;

the coast (7). Rut a sudden dereliction of the sta (liie>

not deprive the Crown of its title to the soil (/). And

the artificial reclamation of land from the sea does imt

deprive the Crown of its title (s).

mi'<^i<iiiir< fur III! Cily of Sijdiii ij, App. Cn.s. (IM : Surth Slmr, lh<l.

12 Mdore s 1'. ('. Cases. 47;j ; iiai/ Co. v. /'/o«, 14 App. ('a-

Miikblliiiiiit V. .V(i(7f)v liiidiic (il2 ; FHzhntdituji v. I'm, ill.

('(,., :W Cli. I). l:i:{ : Mnrlnrm v. 1!)0«. 2 Ch. i:i!).

.i.-(l. for Qinhrr. \\)l-i, A. C.-jrid, {i,i) Scratfon v. Jiroiu.. i ]i.

272. 2":}. Sec Diroii.ihirr- v. \- ('. 485.49.'): Fihlniiiliinir v.

I'altin.-.,,,!. 2il I). H. 1). 2():{ ; I'unrlt. 1SM)H. 2 Cli. 1.!!).

fireat T'>rriiiijti)ii ('iiiiifrvaliiri v. («) Jieaiifort v. Siiiiii.<n!.'M'.\.

Mann Sill-Ill.-^, l!Mt4. 1 Cli. ;»47 ; 4i;i : Cnlmadii v. Hum. tl (', ]!.

I Wins. V. & 1". 4lt». 2iul f(l. 861: Filzhurdiiuj,- v. /'/i,./'.

(k) Hale ill' jiirf iiiarls, tli. 4. 1<»()8, 2 Ch. l;!!>.

p. II! : Ciinii V. Tin Frii ii-->li(r.< <if (o) 2 Ulark. Cniiiiii. 2liL'.

niiir^ldhlf, II H. L. 'C. !it2 : ())) He Hull and Srll.ij liuiluwj,

A. a. far Hrill-li Cidnmhlii v. .5 M. & \V. :i27.

A.'l. )<ir Ciiniido. Iill4, A. C. ((/) 2 Bl. Comiii. 2(i2 :
H. v.

I."i:t, 1(17 .'/. ; SIC I Wins. \ . fc 1'. Lord YarUirouyh. .'{ 15. A: 1'. i'l.

420, 2n(l I'll.
"1 Biiifi. U)3 ; SrshiU \. Mnhl-

(I) A.'-'- V. ('fi(ii)ih<r>.. 4 I)i' Ihorpr I'rhuii Coiiiiril. I!ll". J

(i. M. & (. 2(M); H. V. (Irf. 1 K. B. .")(>8. .->71. r.72: alT. llllS.

K. iV K. HKiH ; si'i' I Wnis. 2 K. B. I: and sec .I/mv., v.

V. .V 1'. 420 422. 2nil I'll. Thf Diiiiir, lito."). 2 Cli. .Vis. A> t.i

pnlilic have iKi f.'eiieral rif.'lit of the gradual ehan^e 1 ; 11 rmr-

aeii'>s to the seashore fur the bed see Fottir v. II /m///. 4
('.

purpose of batliinj! therefrom or P. J). 438; Iliiid-im v. .l-7i'"(.

walking thereon, Hriiickitian v. 1890, 2 Ch. 1.

Mnlln/. 1904. 2 Ch. :U:?. A.s (r) 2 Black. Comni. 2ti2.

to the riirhls of a riparian owner («) A.-G. of Saulli'rn .\i(]tnii

upon a iiavi:;ahle tidal river. v. John Holt d- 1 c. /-'"• »''•'•

see I. I/O" V. F'l-'hiiioiKjrrs' Co.. 1 A. C. 599.

t %



OK UUBKUITAMENTS I'lKKLY INCUKPOUKAI.. dlj')

"2. Incorporeal hvAviiiiduivnt^ (i/j/m rti'iKtiif tocoriioical Aiipuitciwuii

hereditainciits aro not very otteii met with. I licv
)|,,r,,,ii,,,.

C(»nsist of such incorporeal hereditaments as are not 'n'l''^ »"-'

naturally and orif^inally a|)pen(laiit to corporeal lieredifa- |,r(Mri|.ii.Mi.

luents, but have been annexeil to them, either by some

e.x|)ress deed of jjrant, or by /m.'^cnjilii))! from lonj;

ciijoyiuent. Rights of common and ri^'hts of way or Appintinim

Da^siiiie over the prnpertv of another ihtsoii are the"-'''"' ,,, i

|iriiicip;d kinds of incorporeal hereditamentsusually found "' «•>>•

appurtenant to lands. When thus aniicved. they will

pa.ss by a couveyar?e of the lands to which they have

been anne-xed, without mention of the appurtenances {I) ;

although these words, "" with the appurtenances," were Appurtt-

usually inserted in conveyances for the purpose of
"'""^''•

distinctly showing an intention to comprise such incor-

poreal hereditaments of this nature as may belong to

the lands. But if such rights of common or of way.

though usually enjoyed with the lands, should not have

been strictly appurtenant to tliem, a conveyance of the

lands merely, with their aj)purtenances. without mention-

ing th{( rights of common or way, woukl not have been

sufficient to comprise them (n). It was. therefore, usual

in conveyances to insert at the end of rhe "' parcels, "" or

description of the property, a number of " general cnniMi

words" [n which were comprised, not only all rights of
"'^" ""

way and common, kc, which might belong to the

premises, but also .such as might be therewith used or

enjoyed (/). But now, by the Conveyancing Act,

(/) To. Litt. l.'l I).

('0 lliirdiii-'i V. Wil-ioii, J li. &
('. ill): HiiiIow v. Hhodf^. 1 Cro.
A- M. 4:W. S«- also .hinui v.

I'huil, 4 A. k K. 749 ; HinrhlifJ,'

V. /;'(// 1./ Ki/iiioul, 5 N. ('. 1 :

l'lu;i^<ij V. Vicanj, 10 M. & \V.
4S4; .Ukr.iyd v. Smith. lU (

'. H
11)4; \\ iirlhiiigtoii V. (jiiifion, 'J

K. A K. tils; liaiid V. Flirt iiui.

Ill W. H. :;. 7 ,!ur. X. S. '.*_'! i :

W'nillr V. linx-klihiifl. 1 K. A-

I-;, lllJS; l)(///., V. Kihnll, L. 1!.

(1 Cli. KMi ; Kmi V. Oxh i). \.. \\.

1(1 i.). I!. ;{()() :

'

lintl V. ( h,ir<.i.

.'> C. I'. 1). :i7ti ; ll'irk'hiri v.

(j/nihl). 18 Ch. I), lilt) ; Hanihl
V. AlHiHjd'ia. ISltJ, -2 I'll. :{74.

'I'lii' like law lit .1 c'liiti-arl tii -i II

land with IIk' appiiilrri.iiiic-;.

Hi r-rk- a- hind'hi Srh.,n! l:,„i,d.

ISU;}. ;; Ch. ;U"j : H> Wnlm.-Un
ct- .S/i(((c'.v I'lnlnirl. I'.IlT, 1 Ch.
<«

;
«!• 1 \V!!i^^. v.;V I'. •;;!!'. :;!ia

(.1) A.^ to tin- ilin t (it LTiieral
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IH8I (//), a convi'vunce of land inadt- after that yt-ar i>

to bo (Ict'iaL'd to iucludo and will by virtue of tlic Act

operate to convey, with the land, all commons, \\iiv«,

and other liberties, privileges, easements, rights, iunl

advantages what.soever reputed to apjiertain to, or „t

the time of conveyance enjoyed with, the land nr iiu\

part thereof. In conseijuence of thin enactment, gemTal

words are now rarely employed (:).

."). Such incorporeal hereditaments as stand scpiUiiii'

and alone are generally distinguished from those whidi

are appendant or ai)purtenant, by the appellation w
ifios.s. Of the.se, the first we may mention is a .seigmirv

in f//(M.s', which is a seignory that has been severed fruiii

the demesne lands of the manor, to which it was aucientiv

appendant ((t). It has now become quite unconnected

with anything corporeal, and, existing as a sej)arati'

subject of transfer, it must be conveyed by deed of

grant.

The ne.vt kind of separate incorporeal hereditament

is a rent seek {redditiis xiccvx), a dry or barren rent, .-o

called because no distress could formerly be made for

it {h). This kind of rent forms a good exani[)le of tlif

aiitij'athy of the ancient law to any inroad on the tiicn

j)revailing system of tenures. If a landlord granted

his seignory, or his reversion, the rent service, wl'.irh

was incident to it, pa.s.sed at the same time, lint if

he should have attempted to convey his rent indejjcn-

dently of the seignory or reversion to which it was

Wulils Ml' Wins. ('(iii\. .siliit. CO,

(i"), (iti ; Williilliis ell C'olllinolls,

(>/) stilt. 44 A 4.". Viii. <•. 41,
.x. li, siil)-.s. 1 ; .see Wins. Cimv.
Stat. («)- 74 : llioomliild v.

II ;//^(/»,,y, 1S:»7. 1 Cli. (Hlj ; Inlir-

iKiliiiiKil 'I'm Slonx Cii. V. Iliililii,

I;HKi. 1 t'ii. li),"); L(ir::i \.

Mirntith. i'MX I Cli. ,571 ; if.

(;.(/„ ,11 \ . .^. /(/'./.y.< .. Lhl., I'JdJ,

I Ch. !)L'ti ; (^uicki v. ('Iiiijiiiinii.

ltXi;i, 1 Ch. (>;")»». Tliisinai timiit

uiiplii',-* only if anii iis far as a

I'ontraiy intiiitieii is imi ix-

prei<si'il in tlie cuiivi'vaiKf. and

hiis I'fToit .subject to" tin' tl^lll^

tlii'ri'of ;
^i. ti, .sub s. 4.

(;) Soi' Wiii.s. Cmiv. Stat. iJ'J,

I'j", ami /iu.sf. Tart \'i.

('/) I Srriv. ( 'op. .").

(//) Litt. s. I'IS.
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iiuidfiit. tlif uniiit would liavo been frtectiirtl to (icpiivc

hiiiiHflf of the n-iit, l>ut not to cuiiblc liis frantic In

distrain for it (c). It would liuvi- Ix'nii a iml %.((.

lient st!ck also occasionally arose from grants bcin^ made

of rent charges, to bt; hereafter I'Xplaiiied, without any

diuse of distress ((/). But, l)y an Act of (;e(). II. (c). Ui-tn>, by

a remedy by distress was given tor rent >ecl\, in tlie
j.^.^^, ^,,^j^

>aitie manner as for rent reseiAcd upon lea>e. The

irrantee of a rent seek, however, was not without reine<ly.

at common t;'W, for its recovery. For if he had once u.^ . u rv df

received any part of it, he might take proceeding.s in
','J,'|''', ,i-^,„,

the nature of a real action against the tenant of tlie

land, out of which the rent issued, if the tenant refused

further payment (/). Indeed, a man might have all

manner of real actions of a rent, which i.ssued out of

laud, if he had once had seisin (7) of any part of the

rent (/t). After real actiims to recover such rents had Otlicr

been abolisheti, along with the other real actions {/), ,,^j,„.t.of

the grantee of the rent was allowed a remedy, in their "•'"' '^^'^•

place, by suing personally the tenant of the land {k).

He may also apply to a Court of Ivpiity to order any

arrears of the rent to be raised by .sale i r mortgage of tin;

land ; but the granting of such relief is discretionary (/).

(r) l,iu. S.S. L'l'."). 22ti, I'JT, SJH. (/) .stilt. :! >V » Will, IV. c . LiT, •Attdiiiim iil

."iTJ. *At (11111111(111 law the iittdiii- s, lili ; (/i/< , |i. titi, ii. (7;. mi }:raiit

mi'iit (it tlu- ti'Tliint of the free- (/.) 'Ihniiiii' \. Si/h; .^1, r, [.. 1!. nf lent.

JMililwiisuccc^sarvtollic vtilidity S (^. 15. ;(tiS ; (Im-I,. \.H<iib,.
(il a ^'raiit of .-.(•rviccs (iiicludi'ij; ."i.'t L. .1., (). 15. I). X\' : !!

11 lit service) apart from a ItliulJni in, li-v.. liiiiltlinti Smii 1 1/.

M iL'iiury, ami also of rents seek E.r /xirli '•'iiilntiii, 42 i'h. I) .'ilii;

iiml rem charjK's ; Lift. ss. 2i'.'>. Smili v. r,,,,!,-,. t:t fU. I). .Mil;

.'.."il .",."ili. ."it>."> : but the necessity I'lrhii' v. 7'.</r„„„(/. l8!Mi. J t,l

(if atlniLincnt was al)olislicil by \K. \1\) , 1.: Il,il„t,i, l{,,.f.. [H'.IU.

-tat. 4 \ ."> Amic, c. :{ (c. Hi in J Cli. .SI I : Ful, if < ( hnnl'i
Hiitflicad). s. !» : .see k/Wi, |i, ;J70. 'riii->hi^\. I)iiill. f/ Cn/ /,„., lillll.

id) Lltt. ss. lilT. 2IH. 1 K. li. HIT: ' 1 </'l :. F','-

(«| Slat. 4 (Jeo. 11. c. LH. s. .">. ../„,».„«.. I'.ll 1. IK. li. .-,!,;, Tl,,.

[j ) l.ilt. ss.

W. VIA.

I'/) .1"'.. |).

ih !.i•t.-^.

('(1. I, 111. \m
En;'. Lav

::«, :ui ; !• .\l \ <i( ri III I'll-

\~ criticised \<\ lie |iic-(Ml
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A i.rit Tllf ^alll(• IVIIIftllfs iiic ;i|i|ill(alilc III I lie ( ,im i,(

aiinthcr iiii|)(>rtaiit kind ul M-parat*' iii('(ii|M>nal lin,

(iitamnit, namely, a rent i liar^jc. Tlii> arises (Hi a ;;i,iiit

l)y mil' person to anollier .if an annual Mini i>\ iikiiha.

payable nut of certain lands in wliii |i the f,'iantui lu.u

lia\e any e>tale. with power to ili-tiain on the LimU m
the event o| lion paMiieiil. The rent char^'e (aiuiot d
course, ((.iitiniie |on;;er than the estate ol the j^iaiiici

:

but. sllpposillji the Hlalltol to lie .seized 111 lee slliipl,', |„

may make a f^iaiit of a rent < haij;e tor anv e«latt he

pleases, ^jivinj; to the ^'laiitee a rent cliaijie fm ,i inm
of years, or for lii> life, or in tail, or in fee siiii|ile (//,).

For this puipose a thtd is absolutely necessary Im ;i

rent eharjie. beiiij; a separate incorporeal herediiaintiii.

cannot, aecordiui^ t<i the general rule, be created .n

transferred in any other way (//). unless indeed it \h-

given by will. My the Judgments Act. iiS."»5, any aiimiiiv

or rent charge granted after the pa.ssing of tin- Air.

II. .» rv,|iiiicil, otherwise than by marriage .settlement or will, lor .i lilr

or lives, or for any estate (h'terininable on a life or livi-.

sliall not iifl'ect any lands, tenements, or hendita-

nieiits. as to purchasers, mortgagees or creditors. uiilr->

registered, formerly in the Court of Coiniiion rieas(.).

and now in the OHice of Land Registry, against tlie iiamo

of the person whose estate is iuteuded to be .illeetid (y/).

A search ft)r annuities is accordingly made in this ri m.-irv

on every purchase of lands, in addition to the other ii.-u.il

A .iir.l

ii '(iiiii'il.

111 /i^iialiun

I.I III.'

.iiiiiiiii 11'^

(///) lall. >>. :.'

fii'le, |>. 4t)7. n. (r).

{") Litt. iiln .idji.

(") Stilt, is .V I!) \iit. c. !.->.

--. \2, 14; |iiiss(il JOlh April,
Is.'i.'i. .Viiiiuifiis for or dutor-
iiiiiialde (iti liny lifo iir lives,

Kianteii for valualilc coiiMilini-

th.ii, ami not si-iurcil on lands
i.i uiiiKil or greutcr value than
tlu' annuity, anil bt-longing to
t !.•' izrautor for un
or in lail in jH.~7.<'^>ioii. hiic
(uliiuil^ made void liy .statute,

M» : MT iinli'>.s a iiirniorial tlicri'ct win
iliily cnrolli'd in tin- ('(.url .f

('liauccrv ; slats. 17 Cin. ill.

e. -.'li; Via Ceo. III. I 141 : :i

(ieo. IV. e. {)> : 7 (Ir... 1\. i. T...

But as tlif^r anniiii' > u. n- i.nly

Crantcd fur tlie >. ' iv.iiiini!

the L'suiy Ijiw.- J liluik.

C'oniiii. 4tU). tlic .-..iiiH' -tatiitf

which ri-|H-akMl iIiom' laws also

repealed the .-tatutcs ah..\f imim

':• fionrd ; .•,iii., \- f^ IK Vwt i-.W.

(/.) Sec (//,/, . |j. J!»;!. II. (/ .
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«earc

,ini'f wit

hpsf'/). It hiH hi'cn .l.(iil>'«l. howfvcr. in iucnnl-

h iIk" (I'K'triti.'-i ippli''*! I>v tli'' <'<'iiii- >>i Kquitv

in thf (•on'*tnicti<iii <> i th>- .Mii|illt-f\ am Mil ir.r.'

Rt'Sixtrv Art^ (r). that rf>nt cli.iri.'''^ .\t<- v.ilid in .Miuify

ikSI.iinst piircha>«Ts. who hav.- *«»//,v ut th.'iu. althmij/h

.f i;

th.'V hp not r.'sii^t.T.'d {s). i'.v rli.- \..>w\ I liari."- A. t <.t
^ ^^

l-^HSI/). n-nt chariii-*. uliich .w- lan'i ' I; ii <.'- a-< (It'tiin'l ^u.,,

in that Art ('O- ami hav-' 1 n (fati-l .iH-r that yrar.

ar'> void a-- ai;ainst a piirchas.T for v.Ju.' ot thr land

iharuod. or any intcro^t th'T.'in. mil.'- .lulv r.-i.r|,t.ivd

at thf Offico of Land R.-iri^trv , And at't.T th.- .Aiaration

of one vcar from thf tir>t a-^-iLMuinii' adr hv art -*'^/-

)'/'-v»' aftor that war of a similar n-iit cliarL"' |>n'\ iuiisjv

crf'af.'d, thf pfr^on fntitlfd thfifto will imt I..' al.lf to

riMiivfr thf >amf a> atraiii-t a pun lia-<T for valm- of thf

land charjrfd. or any intfrf>t tl..i m. iiiih-s tin- ch.ni'f

hf (lulvrfzi>tprfd in thf ^aiiif iilao' li.'for.' thf oomplftion

(if thf piirchasf (/). l{f(.'i<tration \< not rfipiircd to

pfrffit thf titlf ot thf irr.tiiti-f of a ifnt charL'f in fff

<iinpl'- or in tail, or of a rfiit chaiL'f for a tmn of yfar-

iiot lifiniT n land charsif within thf lufaninu of thf last

uifiitioned Aft ('/).

In -fttlemont-; whfif rfnt charsf-* wi- oftfn ^'ivfn c.

bv wav of pin-moiify and joiiitiirf. thfy an usually ^'^|\

iTfatcd uniifr a provision for thf purpo-c contam-d iii
"•

'

fhf Sfatutf of I sfs (:). Thf statutf dirfcts tliat when-

anv pfrsons shall stand seised of anv laiid~. t-'Ufiufnts.

or hereditanifnts. i:i f»'f ^iiiiph' or oth'Mwisf. fi> t/if '/>. '//-./

17I Ai'lr. p. .tl8. 'TiMl'-'l mi.liT tli>- l-n,.| Iin-

iri .I'Wr. |,|,. :2J:;, L'2:!. -JT'.t. pnn.'Hirtit A>t- .iln-.i'lv turn-

!•) '.'•-..ir, , V. T'-iu'(l. UCh. 1). ti.in.-U. '/"'.. p. 1:!-'. ^''' I \\'w<.

:,ti:i, V, ,v V. v\' Hi'l II. in. .,ss v.i:!,

CI St.it. .il ,V r>2 \'irt. r. .'il. I'liil f^'l.

-. Vl: <f 2. 4. I'l >^'-'''- n.
('I) 'Bv •. 4. tl.osoarrrcnt-'.i- (7) >.-. I Win-. V. >V 1', V.W— *\..

\iiiniitii'- charL'cd otlirrwi-i' tlian Cls. .'iST -7.. Jii'l 0(i. '
'1 1

I'V >lrod upon hill. I iinil.r tlir 1:) St;i!. .'7 Hci.. VIII. c. lo.

:.rr.i ;.:..ii_ ..f A.t . .f ^. i. T: S: :• • Ix- f^ :r!t! r:f - ! 1 1''

I'arlianier ' as then^in

>ii ..f

'iH thf

tpc( itu'u ;

nfliiilc rent rli:ir'.'PS

Hi

• :l
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iiilint tli.it sdMic otlnT |K'i'snti or persons slmll IKIVC

yt'iirlv to f||,.|i: jinil their licirs. or to tlictii ami their

•<si^iis. for term of life or years or sotue other special

tun aiiv iinniial rent, in everv such case tlie s;i MIC

persons, their heirs and assigns. Ihiil hair snch use to

have any stich rent shall be adjudged and deennd in

possession and seisin of the same rent of such otate

as they had in the use of the rent : and they may distrain

for non-paymenf of the rent in their own names. Fmin
this ('nactment it follows, that if a conveyance of lands

l»e now made to A. and his heirs.— ^o Ihe use and intent

tliat M. and his assitrns may. during his life, the rcdiit

receive a rent charge. —B. will be entitled to the rent

charge, in the same manner as if a grant of the rent

charge had l)een dulv made to him bv deed. Tlle ai)(ivf

'iiactment. it will be seen, is snoilar to th

of the Statute of I'ses relating t(

•I

e prior claiiM'

) uses of estates (n). and

IS merely a c zing out of the same design, which \vi

to render every use. then cognisable only in ("hancerv.

an estate or interest within ihe jurisdiction of the c(uirt>

)fLiw u>] Hut in this case al .so. as w ellias in ttie tornier.

the end of the statute has been defeated. For a convev-

ance of land to A. and his heirs, lo Ihe use that K. and lii>

hens mav receive a rent charge. I nisi for (' and

lieirs. will now be laid hold of under the e<Hl ital»l

doctrines of tlu' Court of ('hancerv for ('."s benefit, in ll

am.' manner as a trust of an estate th e lanil itM'l

The statute vests the lei/ol e.shile m the rent in H. ; and

('. takes no li'gal estate, because the trust for him would

)e a use upon a use [c] IJiit ('. has the entire beiict

interest ; and he is possessed of tlie rent charge

i(>iiliihh' esliilr in fee simple.

icial

lor an

hi ancient times it was necessary, on every grant

ot a rent charge, to give an express power to the giants'

•;••!} An!r.l>. IS-}.

(6) Antf, pp. 184, 1H7.

[r] .i.-:;r. pp} !8S— iiX'.
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to distrain on tho pmnises out of wlii'ii ilif i-'i't i\m\t<ic

wa^ to issue 07). If this power w.-rc ..i,ntt<..l. tin- rout

was merely a mil srrk. Rent servi.v. l)..inrr an incipient

of tenure, might be distrained for l>v coiumi.n rijrhl ;

hut rent charges were matters the eiiforeeinent of which

was left to depend solely on the agreeiiieiiT of the i)arties.

Rut since a power of distress has heen attached hv

Parliament (e) to rents seek, as well as to rents servi..-.

an express power of distress has not been necessarv foi

the security of a rent charge { /). Su.h a power, how-

,.v"r. was usually granted in expn-ss terms. In addition

to the clause of distress, it was also usual, as a further

securitv, to give to the grantee a power to enter on the

,,reinises after default had been made in iiayment U,v a

certain number of days, ami to receive the rents an<I

profits until all the arrears of the rent charge, together

with all expenses, should have been duly l)aid.

The following remedies were given bv the Cou-

vevancing Act, IHHl (r/), to anv person entitled to a rent

charge or any other annual sum. jjayable haliy(>arly

or otherwise, not being rent incident to a reversiim,

charged upon any land, or the income theivof. by virtue

of anv instrument coming into oi)eration after the year

ISSl : -(1) a P^'wer of distress, if the annual sunKU- any

part thereof is unpaid for lur„ti/-<»ir davs n-xt after the

time appointed for any pavment in re^p.^t thrreo!:
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I'oucr ..f

fiitrv.

St.itiitciy

|>(I\VI 1- I't

(li>tlC>>.

riitrv. ,Vr

(,/) Litt. s. 218.

(.| Stat. 4 (liMi. II. 1'. -S. -^- •' ;

ii/i/., I). -ItiT. Soc ./«/(. *M-.v \.

F„Hlbipr, -2 i). H. !•-'•'>. !••«•'':

\l,!lir V. (iiH'ii., 8 Bine !>-'. -

( ru. * .lerv. 142, 2 Tyr. 1.

I
/' ) Smnird v. AiiMn/, 2 HiiiL'.

.'il'.l : H'lttirij V. liiihitifoii,:'. Mina.

W.yl : IIikUI" v. 77io»( /)«"'. \- H..

I
('. I'. i:w.

u/) Slat. 44 iV-
4.") Vict. c. 41.

s. 44. which applies only if ami

90 far as the contrary intenticm is

ndt cxpro.sspd iti the in«tni?iieni

.

,..i,| hiis ellect siiliject to it-

tiTlll

vey.iiii

puwe
hv s.

-ul)-<. ."i. I'-v Ihr ( ..n-

n's .\'i. "'11 I' >"> -

v. r. :!7l. >. li i-'l. I'l

< aiwl ir.iH'ilii . ..iihri.-.l

41 ..f the .\it (pf issl .iiv

Iliaile exciTJsiilil'- v,\w\v tlir

aiiiiii.il -inn i- i rritcil '.''' ' '

,,„ifi i:i;l,. p. 4U -'/.) iMiil.ihi.'.l

ill an instnniii'nl cciinini; nil

npcrntinii lief.iir. ;i< wrll a-; allei

the ciiinincn iii'^il "' ''"' -^ '

of 1881. uiile-s the iiiMinnii-nl

ereatiiii; tlie power or nmlci

\v!ii 'h til" anioiMl .-imi '- rrr\'r

olilel « l-< 'iii' '
:

i t

fii

'1
!

i !

fiel I
r;

tt!

1
1-

.is; I

.-"r'"^">'''?S-'
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(2) a power, if the annual sum or any part th.n of i,

unpnifl for /or/.y days next aftrr the time a])p()iiit((! for

any payment in respect thereof, to enter into j)os.<,.s>i„n

of ami hold the hind eharjjed or any part thereof, withdut

impeachment of Wi.ste. and to take the income thn. of.

until all arrears due at the time of entry or atteiniirds

becoming due and all expenses have been fullv |mi(l

;

<-^) a power, in the like case, whether possession l)etitk«'ii

or not, to demise by deed the land charged or any y-.nr

thereof to a trustee for n term of years, upon fni>t to

raise and pay all arrears due or to become due niid iill

expenses. These statutory remedies are coiifern'd. suiijirf

and without prejudice to all estates, interests and ri^'lit<

having jjriority to the anniial sum. and only as f,,^ as

they might have been conferred by the instrument iiiuhr

which the annual sum arises (Z^. Reliance upon this

enactnu'nt has generally superseded the emplovm.nt of

express powers of distress and entry upon the grant (,f a

rent charge.

if!

HI

''^"'' l^v the Improvement of Land Act. 1899 (*) rent

nnt -l.arjie.s.
f'Tgcs created either before or after that Act luultT

the Improvement of Land Act, 18(;4, or anv special

Riilo apainst ('') '^'''- **• *ul)-s. (1). The law regards an oxpr<^ss jhiwit to

l^iIH'tiiities •""'•'' "'"' ''"''1 ""t'l a rent charpe be satistied out of tlie prntiK ii< [lart

iis regards "' *''•' ''"tate. which the grantee lins in tlie rent, niid tli<' hett.r i.|.iiiioii

the remedies ''' ""*' '^ was not obnoxious to the rule against per|>et\iiti(s : l.iit an
t . recover a ''^press power given to the grantee of a rent eharge in fe<- sinipiian.l

nut charge. '''" '"'''''' ^" ''"I't » term on non-jmyment of the rent rhart'c vii.nld
certainly lune been void for remoteness, if not made exercisable ..nlv
within the |)eriod allowed by the rule against | eiix^tiiities ; ;ohl it

dues not apiK'ar that the statutory i«)wer to limit such a ti iiii ha.l
any greater validity than an express jMiwer ; see 1 Wnis. \ . ,v I'.

t>7,"> ti77. L'nd e.i. Rut by the Conveyaneing Act, l!»ll (1 .V :'

<;eo. V. c. :)7). s. ti(l), for renuning doubt's, it is declared that I lie rule
of law relating *o iieriietuities does not apply to anv power- nr
remedies conferred by s. 44 of the Conveyancing Act, "iSSI. ri. i tn
the like powers or remedies conferred by any instrument for n . ou niiij
or c(jmpelling the payment of anv annual sum within the Miciiiim;
of that section. And by s. 6 (:!), this section of ibe Act of lidl
applies to powers and remedies conferred by or implied r,i an iibiiu-
ment executed k'fore as well as after the ec mmencement of that .\<t.
This enactment seems to give to powers to limit a term annexed to
rent charges in fee ji vjiljditv wh.ich thev did not •io.-.j!-!ij !:/-f::r:-

(0 Stat, (IJ A (k! \i,t. c.'-lti. s. 3."
'' '^
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Improvement Act (k). arc to be recoverable as regards

aiiv ir.-rahnent accruini.' flue after the year 1899, by

rh*' like PHi.iedies as ai'f provid.-rl liv ilic T'oiivfyancirii;

Act. |."<."<1. ill espect of ri'nt cliari.'t'> tlKTfaftcr crfatfd.

,/„// mil iiflif-riii.'"\ This |irf(liidfs tb,- owners nf such

ri'iir charL"'> from siiinjr rln* tenant of tin' lands charged

uiidtT the rule ostabli^hcd a> abov.- nifHtionfd (/).

Incorporeal }if'rt'diraiii<'nt> art- the -uliji-cts of estates E>tatc for

iinalofrous to thf>sf whirh may be liolden in ''irijoreal
^'i^'^^^"

'' "^'^

hereditaments. If therefore a rent chari:'- -houM be

granted for the life of the jirantee. he will po>se~s an

e>tare for life in the rent char^re. Suppo>inif that he

should alienate this life e>tate to another party, without

iiieiitioninL' in the deed of grant the heir- of >\uh par'y,

the law formerly held that, in the event of the decease

lit the second grantee in the lifetime of the fornier. the

rent charge became e.xtinct for the benefit of the owner

of the lands out of whicli it is>ueil (///). Th<' former

grantee was not entitled because he liad parted with

hi> estate ; the second grantee was dead, and his heirs

w>'re not I'ntitled l)ecaus' thev were not named in the

grant. I'nder similar circumstances, we have >een((0

th.it. in the case of a giant of corjiorea! ln'reditaments.

the Hr~t person that might happen to enter upon the

|)r<iiii>e- after the decease of tlie -econd grantee had

fennerlv a right to hold ]io-<e--ion during the remainder

of the life of the former, i'ut rent- and either incorjioreal

hereditaments are not in their nature the s\d)je(t- n\

i)('('U|Kine\- ((,) ; thev ilo not lie e.xposei] to be taken

|)(i.-session of bv the tir.-t passerdiv. It wa- accordingly

thought that the ,-tatates. which provided a remedv in

i<) -I''-. |J|'. l:»L'. 4H'.». th.' ell.l ..f till- (h,l|.t. I.

i/l -!'. |..4ti7 \ n. I
/.'. Sii. h .'/M li,i. .^It. K-t.iie f..r Lit.-

riiit iliir.'i- were pn-\i"n-ly ,iii'l ' •< i iij.,iii' . ']\ .

roc.n.T.ihlr in the like iiumiu r i
'•

i .!"'•. ).. I<'<.

~i i t .; '. ... .. ,..t ,.'. . t . : ; '. . I •'• ' ' ! i . 'ixx

27 ,t isN irt.c. 114. -. ti3 ; «e at

1 '

i!

ti i.

i
'

k^

m

If" S,
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Art, as U)

t'stiilci /iiir

llnll

'rraiisfcr

tlip rase of lands and otlicr corporeal lii'rcditniiicnts.

wcro not a|t|ilical>l(' to the case of a rent cliaiL'i'. Imt

tlntt it JM'canH' extinct as before mentioned (/i). |',v a

modern decision, however, the constructionth. ot th.

statutes was exteiuli'd to this case also (</) ; and llllW

li.' Wilts tlie Wills Act. I«:i7(/). 1)V which these stat ut I's tl.lVl

lieen 'pealed (s). permits every person to dis

will ot estates jKir tnilir rir. whether there shall m ~|i

not he any special oc<upant thereof, and whctlici i

same shall he a corporeal or an incorporeal liimli

meiit (0 : a nd m cas( there shall \ )»' no special occuhai

the estate, whether corporeal or incorporeal, shall i.'ii tn

tlu' e.xecutor or adiiiinistrator of the party : and ((niiini;

to I 111! itheither ov reasim of a special occiipai:!w or In

virtue of the Act. it shall he applied and distrilmttd iii

the same manner as the personal estate of the totatoi

or intestate (/()• I'nder the Land Transfer Act. \x\r, [j].

Ad. 1H!»7. ii lent charjic enjoyed //((/ (luln- rif dcvolvo on tli"

owner's death after that year in the same icaiuuM a^ ,i

like estate in land ( y).

1)^1 ate in (re

-iTii|ili' ill a
n-iit iliarL '.

A jiiant of an estate tail in a rent charjie xarcilv

ever occurs in |)ractice (:). Hut {jrants of rent i liai>;rv

for estates in fee simple are not uncommon. es|it( iaih

in the towns of Liverpool and Manchester. wIhiv it i«

the usual piactice to dispose of an estate in fee >iiii])!i

in lands for Imildini; purposes in coiisideratidii ul a

rent charge in fee simple f)y way of jiround ifiit. tn !

•iranted out of the premises to the orij^iiial ciuiiii.

These transactions are accomplished l)\ a eoiiviv.iiic

from the vendor to the purchaser and his heirs. /<. '/"

(p) 2 Black, (•(.mm. L'tM".

((/) li-itr/Ktrl: v. Hiilrhiiiiim, 7

Biiig. 178.

(f) 7 Will. IV. .V I Vict. r. •.')'..

(<) Sect. _'.

(I) Soot. :{.

(m) Si'ci. i) ; Jii ///io/(/v V. \\ liithi,

g.'i V,vA\. imi.

(j-) Stat, m \ (il Vicl. .
.

Ii.'.

Part I. ; null. (.p. J'.i. oS. TO, :<T.

H8, 115. i;t!», Uti. l!"l, I'Ul. Jl>.

j:n, -I'Mv 24(1, 2()4. :ii2.:!i7.:Hi..

41U.

(y) Ante. p. 139.

iz) Sff Hmii-i's rM'if- i" '•'

l-itt. 2)tH a. n~ -I,' Il Liaril-
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,., tliat til'' vondur ami his lit'ir< may tlnTfoiit rt-rt-ivp

fl,,. p'lit cliitrji*' aLTiN'tl OIK (and '" tin- f'lrllitr ">»• that.

it it !>•• not paid within -u many days, the v.ndor and

l,i. h.^ir- mav distrain, and /" '/" /'"/'//», -(..(• that, in

,,!., ,,( Mim-pavmi'nt svitliin -<> manv iiMin- days, the

vi'udu? and his ht-iis mav .•ntcr ami Imid i»()>rf<si()n till

;ill arrears and •xpcns.- aif paid ;; and >id)jf(t to thf

rent char^'e. [and to tin- i)o\v.'i.- and ifmcdii'^ for <f( iiiin!.'

paviiifnt thereof.! lo thr "-< of the i)urrluisi'r. his h<'irs

and assigns, for »-vt'r. TIk- words within brackets in

the alM)Vt> sententf art- n(nv usually omitti'd in reliance

on till' provisions of the ("onvevancinj; Act. 1S81. which

h.iv ,drea<lv been >tat.d (</). The piircha.-er thus

.injiiires an estate in fee -iinple in the lands. >nbject

r.) ;i j).Ti)etiial rent charjre pavable to the venil(»r. his

hm- and assigns (/<)• If -ho\ild. iiowevtr. be carefully

burn.- in mind that transactions of tliis kind are very

ditf'Tent from those grants of fee simple e-tates which

uvre made in ancient times by lord- of manors, and

fnini wliich ((uit or chief rent< have ari-en. These latter

r--nts are rents incident to tenure, and may be distrained

fur of comaion riiiht without any express clause for th<'

l,ur|>o-e. But as we have <een {<). >ince the passing of

till' <tatute of (^'1'" r,„iii,„>.^ Ill), it ha> not been lawful

fnr anv person to create a t.-nure in fee -imple. The

inud-ni fut- of which we ar.' now -jieakint: are acconl-

inulv 111'"' rent diarire-. iiiid in aiiei.-ni dav- would havr

viiiiiriMl rxpress ciiiu-es of ili-tre-> to make them secure.

fl) Sii' '"/,. |i|i. 471. 47." :

Wni-. I'lnv Stat. J17.

,'.) •){> the St;iiiil> Alt. \S\n

i-t.it. .">4'a- ...'. \'iit. .. :w. s. ."li.

rt|ilaiinL' 'V.i & -i-i \'ict. r. '.i7.

-. 72). wliprc tlir oon-^iiUratiou it

iiiv ]i.irt nf tlip ooii^iiiriMtion tnr

;i I'liiivryaiHc (in sale n insist.^ i^f

iiiniicy payalilf i)fniMli(rtlly {"i v

ilcliiutc |it'rii>(l. cxitt'ititii: tweir.y
VfatN. (ir in iM-rii^'tljit v, of for illiy

iiKletinite penoil not terminable
with life, the ri inevanre i« to be

475

. l.arL-i'l ill iv-.|«'rt of that roti-

-! Ill at loll uitli 'id iiilnr'ni iluty

oti till- total iiii\oimt. wlui-li »ili >tamp iluty.

or may. aia-onli'it: to the tiTin- it

«alc. \>f iiayabltMluniiL' tin' l»-no<l

of twenty ycar^ next afti-r lln'

lay of tiic ilate of .iirli in^tni-

iiii'iit. For the "liity ini(Ki-e4

Lefore IS7". >ee -tat.

\'iet. e. X.i.

(( ) .1/''' . p. "'.

(d) 1»< Kitw. J. f. I,

\- is

Pi IJ

.1 '

•

r
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They were formerly considered in law as ayainsl rnniiiKi,,

riffht {i'). that is, as repuj^nant to the feudal policy, wliidi

encourafjed such rents only as were incident to tenure.

A rent charge was acconlin<;ly rei;arded as a tliin;; I'titif

and indivisihh'. unlike rent .service, which w,is ciiiialilf

of a|)i)ortionni<'nt. And from this pro|)erty of m nut

charge, the law, in its hostility to such charges, dnu fh,.

A iclni.~cof following conclusion : that if any part of the huiij. diit

1(111(1 wa- .V
"f which a rent charge issued, were released from tli.'

ri'lfii-c cit the charge l)v tile owner iif the rent, eitlier Itv an i\|iiv-«

deed of release, or virtually by his purchasing jiart nl tli>'

land, all the re.st of the land shoidd enjoy the saiiic liciiitit

and be relea.sed also(/'). If. however, any ixirtioii of

the land charged should descend to the owner of tlif ivnt

as heir at law. the rent would not thereby have li.Mri

e.\ti!iguished. as in the case of a ])urchase. but would li;ni>

been apportioned according to the value of the land.

becau.se such portion of the land came to the owner nt

the rent, not by his own act. but by the course of lnu ((/).

1'iis.ni.t }{nt now, bv the Law of Property Amendnitiit .\(t.
miw an <\

, i i
'

i r i" • i

iiiiiiiii-liiiifnt. l)S-).'(«)- nie release from a rent cliarge ot part (it the

hereditaments charged therewith does not e.\tiiiguisli

the whole rent charge, but operates only to bar the rijilit

to recover any part of the rent charge out of the lictcdita-

ments released : without ])rejudice. nevertheless, tn flic

rights of all persons interested in the hereditinin iil>

remaining unreleased and not concurring in or ((pntirniMiL'

the release. The etfi'ct of this enactment is tluil the

lands not so released remain liable to a i)art onlv of the

rent charge. i)roportionate to their value (/). unle.-s tlic

owners of such lands concur in the release ot the rot df

ApiMirtiiiii-

IIU'llI nil (ic.

Mciit (if |iait

(if the land.

H.

T{(l( IMof
ii.'irl of Liixl

(() Co. Lilt. 147 I).

( / ) l.ltl. .-i. L'22 ; lliiiiiill \.

I'ds-:. I .New « ascs. ,'!S8.

(',) Lilt. 1. -Jl-M.

(h) Stat. 22 \- ->;! Vi(t. c. :t."..

s. |0. Tilts cnjictnifnt: -.^ccni.s

n lit .'it'ck wa.'* (HI the same fui.tiiii;

as a rent ( liarp- as KpinN
a|i|)(irti(>iiiii('lit ; sec Lilt. ->.

217 227 ; Co. Liii. U7 l>.

l.">0 b : (;ilb. Tiiiiircs. »ii2 ,V ii.

Ivi< , 4lli ('(|

charjicil with not to apply to a rent sii k. It (i) BimiI/i v. Siuilh, 14 y. 1!. U.

rent seek. a|H>oiirs tliat at coiniiion law u 318,
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tht- lands originally lial»l.% wlicn tlir wli.-lr <.f tli.- nut

charKe will be pavablt- out ol the laiiWs not ivLmm-.I (/ ,.

TlK-°B«)anl of Agricultiir.' and Fi>lHTir. i> imu •m- ;)/;;;;",',^;"

nowered In- statute to apportion vrn\> ol rvcrv kind on ii,„,nl ..f

1"' ^ •
'

. 1111 1
AlTK lllllH'

the application of any pt-r-ous iiitcrt'-icd m the lands and
,„„i i-vi,,.,,.-,

iu the rent (/).

The rent 'harjies. of wliicii we are >peakinj.'. are ( ,,\.ii.iiii i..

iiMially further ^-cured l>y a covenant h.r payment i;j;>^/,';,"'

, iitm-d into l)y the purchaser in tiie deed i.y whieh they

are granted. And when the fee siini)le of a Imu^e or -f

huikling land is sold for a perjietual r.'Ut ih.irge tn ivmm-

thereout, the purchaser >onietinie> covenants to rep.iir

the house or to build on the land (ii>). I'.ut mkIi covenants

are merely pt'rsf)nal covenants binding the purchase? and

hi> representatives (»0 • and they cannot l)e eiifon rd.

either at law or in etjuity. again-t In- (/.->•(///'- (") "I 'be

land. For althougli. as we have seen (//). « ovenant- by

a tenant in fee restricting the use of the land arc eiiloicc-

able in eijuity against his as>igns. who have notii c of the

covenants, this doctrine is not extended to covciiantr

which impose such an active duty as to repair oi to la\

out money on land {7). liut the rent charge may \,i-

recovered bv action, in ? e manner b.^fore explained.

1/.1 /',,./ V. SI. ./../,«. I'.MI.-..

I ( h. 711.

1/1 St,it>. 17 A 18 Viet. L-. !t7,

". Ill U ; 4."i * 4t) Vict. e. :i><.

>. 4s ;
.")2 \ .Vi Vict. e. :!o. s. l' :

<l,it'. p. l.>0. 11. (/).

Inn Uavid.-cn. I'rec. ( chu . vul.

a. [It. 1. \i\). .")04 -7., 4tll cil. ; I

Kiv \ Kl|iliiiisl(.iie. I'rii-, (iiiiv,

ji, :m, 11.. 4tli c.l.

I") l?y>tat.:.'2>v j:i\ 1(1... :{."..

». JS, wlieri" an executor 01

ailir.iiii>trat(ir liable uiicler .-.lU h

cov(naiit.-< lia.s satislied all «uli-

.-i'tirig liahilitio, and »el a<idi'

a Mithfient fund to aii^'Wir aii\

fuluiT claim that may Ih' made
111 t^pjrtAi vi any ii\fd <uid ,t>i» i

-

Liincd ;'uni agreed to be laid out

(111 llie |i|('|"'rt y. and lia~ (nii-

\(ned tile |iid|iclty to a jiur

(lia>er. lie may (li>tiibut( iIk

roidiiary |M'r-(ilial otate wil I
t

ap|)r(i|iriatin).' .my part llicrc.l

tip meet any future liability imdci

-mil ('(ivenaiit-i. Hut tin- 1- \W
til prejudice tlic riL'lit In (nllnw

tlic a-.-ets (if tliedeeeax'd iiite tin

li.iiids (pf tlie pci-dii- ammi.'-i

wliijin they may Ikhc been di-

tnbuted. See \\ll)-. I'er-. I'll.] .

114. 4',t".t. .MHi, 17th III.

(o) Jilt,, p. 77,

[/,) .iHl.. p l!ts.

(7) Uil'liiii.il \ . Iii,n,-.i ., I .

a-i ,. I!'l'i<liln, .s.,.-,,/v. S {}. 15. I
I.

Ch. U. JTli.
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iij^iiinst tht' tenant of the fret-hold for the ['\n\>- Inin-

wlicther he be the original puit ha-ser, or his hcii or lii-

as.sign (r).

H.iiikrii|iii;v The lianixiuptey Act, l*.»ll (.s). provides (us did tl,,

llf (IWIItT <lf 4 . r Icjuo, 1- .1 !• 1 • II
luiul siil.jcit *^'t <d 188.5) tor the disriainier by the trustee tor tin

to rent, \i-. creditors, within the time and under tlie eoiiditidn-

therein speeihed. of any ])art of the propeitv of ih,

bankrupt, which consists uf land of any tenure ImidfUtd

with onerous covenants, or of any other properlv that i-

not readily saleable, by reason of its binding the pu>sesMii

thereof to the performance of any onerous act. or to \\k

onlcr \i -.tin;,' payment of any sum of money (/). And the Coiiit mav

nruDertv"
H'iike au order vesting any disclaimed j)roperty (uitiidut

any conveyance for the purpose) m any [)erson eutitld

thereto, or a trustee for him, on such terms as the Court

thinks just.

u

Incofitoreal

heri'dita-

riicnts sub-
ject , a.t far

jKifwible, to

lilt" .same

rules aw eor^

|Hpi-eal here-

(litaiiuMitii.

Although rent charges and other sell-e.\istiiiir in-

corporeal hereditaments of the like nature aiv im

an favourites with the law, yet, whenever it iiieet> with

them, it applies to them, as far as possible, the siiin

rides to which corporeal hereditaments aie Mihjed.

Thus, we have seen that the estates which may be lii'ld

in the one are analogous to those which exist in tliu

other. So estates in fee simple, both in the oiie ami iu

the other, may be aliened by the owner, eitlii i in lii>

lifetime or by his will, to one person or to several a>

joint tenants or tenants in common ('/), iiiid, mi lii>

intes'acy, descended to the same heir at law. So aN".

on the owner's death after the year I8l»7, his lee sinipli'

i ;i i I.* f

^r) Aiih. |>. 4t)7

riled in ii. (k).

(.<) .Stat. 4 & .> tieo. \'. r. 5'J.

.-. 'A, re|ila(iiij{ 4ti \ 47 Viet. c.

i")!', s. .">.> ; see Wins. I'ers. l'ru|).

::sl. 17th e.l.

U) A- tl. the effect of a dis-

claimer l)V a trustee in bank-

d eases ruptev of freehold l.iii.l -ulij"!

to a rent eliarj;!' and liiinl'in'i

wit! onerous covenaiil-, m''- A''

Ml ri; rami .1/.".m . 14 1 li l>. ->'.

ileeided under tin ]{uiikruiilcy

Ael. IHm.
{i4j liiii-^ V. ij (i.'"'.., o .''1. .V II

250.
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I I'jiiin .III

esUtt' in a rent charj^t' ilevolvt-s. wiually with liis likf

estate in land, upon hi.s exrcutnis or adiuiiiistratur, in

trust, subject to his debts, for liis dt-viMM- or iieir {j).

Hut in one respect the aualojiy tail-. Land i^ i- ciitially

the subiect of temiir : it iiiav bflonji to a lord, but l)i' ''

holilen by his tenant, by whom ajiain it may In- >ul)-lft

to another : and so jonj: as rent is rent Mrvice. a men-

incident arisinj; out of th*- estate nt the pay.T and

belonging to the estate of the receiver, xi loiij: may it

uceoinpanv. as accessory, its |)rinci]>al. the e-tate to

which it beUmgs. liut the receipt of a r.nt ciiarL'e i-

Kccessorv or incident to no other lineditament. 'I'liic

a rent charge springs from, and is. tlienfoie. m a in.uiner

connected with, the land on which it i- cliaij.'cd ; but

the receiver and owner of a rent charge has no -hadow

of interest beyond the annual payment, and in the

abstract right to this payment iiis estate in tlic ii'nt

consists. Such an estate therefore cannot be subjci t

to any tenure. The owner of an estate in a rent (barge

consequently owes no fealty to any lonl. neither can

he be subject, in respect of his estate, to any rent as

rent service ; nor, from the nature of the property,

could any distress be made for such rent service if it

were reserved (y). So, if 'he own<-r of an estate in ice

.simple in a rent charge should have died intestate, and

without leaving any heirs, his estate could not escheat

to his lord, for he had none. It simply ceased to exist,

and the lands out of which it was jjayablc weic thence-

forth discharged from its jjayinent (:). The Intestate-'

Estates Act, 1(S81 ('/). now enact> that, from and altci

the passing of the Act. where a person dies without an

(J) Aii-ii. pp. J'j, .)S. so, ll.'i.

l:!!t. 140. H)li, JO I. -'IH, .';{|,

-'iiii—Jio, 2ti4, :U2, 317. :uo,
4lti, 474.

(V) r„. l.itt. 47 <i, 144 ;i : 2
Hhit k. Cuinin. 4:i. Hut it is said
lii. 1 t"r Kini; iiiiiy reserve u
am out ol ail aicurpurcal hcru-

(lituiiifiit. fni- «liicli. I'V Ins pn
i<i>;aliM-, 111- iM.iy .li-traui ..ii iill

till' lallil^ (if the l( -Ml ; ( 1 ,

Litt. 47 ,1, 11. (I) : Har. .Mil. HI.

Kent (H).

(2) Ci.. l.ilt. l".IS .1, II. (-')

(n) Mill. 47 ,v ts \ i' I. I . . i.

s. 4, pa-iil 1 nh Aii-u-i. I*s4
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lifir atnl iiitt'stuti- in respect n{ jmy real estat<', coii-btniii

1)1 iiiiy estate or int«Test. \vli<tlier le^.il or e(|iiit,ili!. n,

any iri(or|)<>rciil lieu'ditaineiit. wlietlier dex-.d ,,\ m,!

devised to trustees hy the will of such person, hr |.i« ,.<

escheat shall apply in the same nianin'r as it tin im.ii.

or interest aliove inentioncl were ,i le^al '.it. ni

corporeal hereditaments (/<). It a|)pears to th.' ui.t.r

that th'' Courts m.ivtiml ~'imi dillieulty in applviii. Mi.

law of escheat, iti pursuani of this Act. to li''r<'i!ii,iiii. i,t-

which are not held of anv lord.

?ll

( iiiiimcin ill

grc i.s«.

Ailvowsun.s.

Another kind of .separate incorporeal hendiiiiin'iif

which occasionull-' occurs is a riyht of common m i/d/-..

This is, as the ns; le iin|)lies, a rijiht of cominon ipv<r

liirnls beloiif^inj; to another person. pos.sesse(l liv u m ni

not as appendant or appurtenant to the owii(r^lii|. ..i

any lands (.1 his own. hut as an independent >iilijr(t

of property ('). Such a right of common has, tlni if..

always required a deed for its transfer.

Another important kin<l of .separate iiicdiii'hi

hereditaments is an advowson in gro.ss. An advowMH,

is a perpetual right of presentation to an e((l(-ia>tii,il

benefice (</). The owner of the advow.stm is tmnrd thf

I'atroii. patron of the benefice : but. as such, he has no |iiu|i(rtv

or interest in the glebe or tithes, which beloiii: in tin

incimd)ent. .Vs patron he simply enjoys a ri^'ht ui

nomination from time to time, as the living lll^llllll•^

vacant. And this right he exercises bv a /»(>i ,''"/"/'

to the bishop of some didy qualified deil or < liii.'\ iii.iii.

Ifi-titiition. whom the bishop is accordingly boimd to msiih- toth.

liuiuction. benefice, and to cause to be itHhnlid into it i- ' Winn

the advowson belongs to the bishop, the fornix m jUimii-

I'm -"I'litatioii.

I u

(/,) See ^c' , pp. »<t. ,")ti. (>»«/'„(/. ;)V.) ; -tat. lil A <i.'\i. I

(«) 2 IMuk. ( omni. Xi. :U. v. 4«, .s. :.'. a.> tn yri.iiiiil- cm »iii. I

(rf) .See I'. A .M. Ili>t. Kti>.'. u bi.sliop may iilu-. t.. in^t'"'

i^iw, 11. i.(i> <7. or admit tin- pivsiuin.

(() I Blatk. Coiuiu. ;t'J(i. -Ml.
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tatiou aii.l institution aiv Mippli.-ii Wy an act raii..l

nilhiJioH (
/' ). In Hoint- raff cavs of advowsuiis ,loimlii<\ (•uiuti..M.

thf |»atnin"s <ii-»'(l i.f donatioM was aloiir siiHiri.-nt (</) : l>"naiu.-.

|„„ i,v th.- H.-n.Mi..-s Act, l«'.tH(/0. all swd. a(i%-()ws..ns

w,.r.- inailr pn-s.-i.tativ,.. Wlinv tli.' patron is .-ntitl..!

t„ th.' advowson as In - piivati- property. \\v is oni|>"«.-iv.i

|,v an Act of Ccornc IV.(') »" pivs.-iit any clnk nnd.T

,i |,ivvious axrccnicnt with linn lor his rcsivnatinii in

f,iM>ur of any (»nc person nani.'(l. or in favonr of one of

two Ik) persons, eacii of them hein>.' hv hU»x\ or marriage. A>;rr.-,n.M(.

nil unch', son, grandson, brother, nephew or errand-
tj,,,,.

ne|)hew of the patron, or om- of the i)atrons l.enelicially

,.ntith'd. One part of the instrument l)y which the

..uxat'enieiit is made must he ih-posited within two

caU'iuiar months in tlie ollice of the registrar of the

diocese (I), and the resignation nmst refer to the en^'aye-

inent, and state the name of the perM.n for whose benefit

it is made (//()•

Vdvowsons are principally of two kinds, advowsons liutory ..f

of rectories, an<l udvowscms of vicarayes. I tie lustory
„j ^,,,.„„.„,,

(if advowsons of rectories is in many res|,ects similar to

that of rents and of rights of common. In the very early

ages of our history advowsons of rectorio appear to have

been almo.st always ajipendaiit to M)m.' manor. The

advuwson was i)art of the manorial property of tlu' lord,

who built the church and endowed it with ;lie glebe and

iii.ist part of the tithes (/*)• Th.' .-^eignories in r.'sp.-ct of

winch he received his rents were anotli.'r part of his

ij) •> HIack. Cuiiim. :.'2.

(;/) 2 Black. Omiiii. •-'.(. H.v

sliil. ;t;t vV :»4 Virt. c. 97, tnery

.i|j|iiimliiieut, whetliiT by way "I

ilniiuUiiii, jircsfUlaliuii or iiuiiii-

iiiliiiM, utiii iKliiiissiiiii. collatioii

111 institution to or lici'iu-e tu

huM :iiiy I'L'ok'siii-tKal U'liclkc,

iln:i.itv or proiii'lion, or any
|HTiK'iiiai curary, wan subji-rt to

111 ltd niliirtiii (ttltv. wliu'll was

ri'iM'a i-il bv Stat. 4.1 \ iot . t . i:!

s. i:t.

1 •>

.Slat. .>! ,\: ti2 \ ii-t . 1 . 4S

S . 1 _ .

.Stat. !» (.CO . IV. f.
' .».

(*•) llu- .\i'l i< a<ls 1 II.- <'i two

but this is ilrail \,- an 1in 11

(/) Stat. <) .;<> . I\ . r. i». -. »

i")

.Sfct

i i'. .• ^i. H; i K::.-

Uiw, 41)7, 41IS, J III tli
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manor, ami tin- reiiiairuliT ;rimii)ally coDsisti.l uf il|.

iluiiu'.-iiii' and wastt- laiid.s. "Vt-r tin- lattt i i>t wliuli w,

bavf M-fii that lii« tfnanl?« riijoytd riglit.s ul (oniiiinii ,i,

apjM'ndant to tlii-ir cstat*-.-* ("). Tlif incorponal \>n\\ o(

tlie |)ro|H'rty, both of the h)r<l and W\>> tt-nants*. va> iliii-

htrictly appundaul or iiicitlcnt to that jjait whidi ^^il^

corporeal ; and any cimvt'vancf of thf coriMUtiil jiart

naturally ami noceswarily nirritnl with it that part \\\\u\\

was incorport-al. utilt-ss it wert' expn-ssly cxcfpfcd. Hut.

a.«. .Horicty advaiicfd, this simple state of t hint's iMiiinif

siihjeet to many innovations, and in various cum^ tlir

ilKorporeal portions of property became severed from ihr

corporeal parts, to which they had previously l)eliiiii;i(i.

Thus we have seen (y^) that the seignory of lands wa.v

occasionally severed from the cor{)oreal pait of the

manor, becoming a seignory in gross. iSo rent was some-

times granted indepemleutly of the lordship or reversion

to which it had been incident, by which means it at oud

became an independent incorporeal hereditament, undti

the mime of a rent seek. Or a nwit might have Imth

granted to some other person than the lord, under thi;

name ol a rent churijf. In the same way a ntjhi of noti)im<

might have been granted io some other person tlia.! a

tenant of the manor, by means of v.hiih grant a sepanitt

incorporeal heredit^iment would have ari.sen. as a ,<;riii«n

in (jros!<, belimging to the grantee. In like manner tlirn^

e.\ist at the [)resent day two kinds of advow.MHis (I

rectories: an advowson <////«/((/«/(/ to :•. manor, and an

advow.son in //mv.v (7). which is .1 distinct sul-jid 1.!

(»riKin of ,..1- property, unconnected with anything corporeal. .Xdv.v-

soiis in gro.ss api)ear to have chiefly had their nnsiin in

the severance of advowsons a|)pendant from the maii'iv^

to which they had belonged ; and any adv )ws(,ii. n<iu

apj)endant to a manor, may at any time he severed tnMii

it, either by a conveyance of the manor, with an .
xpri.-s

vow.soiis 111

(o) Anir.y

(/') .1"'-. 1' ItiU.

(./', :'. ]?la;k. ( I'i.ili].

,-. (il7.

i.iii
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cx.i'ptionof thfiKlvuwMiii.orbyiik'riintnf tbett(K<- H<»n

al.uK' iiii'f|M'n<lfiitly of tlio manor. Ami w' .1 uiicf

sfvfnd from its iiianor, iiud iiiadr an in(lt'|H'nil<'nt

iii(()r|K)rt'al luTt'ditaint-nt, an u<lvo\VH<»n can never lieconie

iippendant aj^ain. So long as an atlvowson is a[i|>en<lant Convfynmr

to ii manor, a conveyanre ot tlie manor, e\en tn
^^^^^

icotfruent, and without mentioning the apiuirtenanci s

holonging to the manor, will he sullirieiit to comprise the

udvowson (r). Hut whe.i severed it imist ()» convey.Ml,

like any other separate incorporeal hertditiment, by a

deeil of grant (s).

The advowsons of rectorii-s were not nnlrecpieti.iy ni^tory c.f

(ffaiited hy the lonls of manors in ancient times t

o
'j'j^^'J

j^^^.!,''"'

monastic h.>uses, bishoprics, and otlier .spiritual cori)ora-

tions(0. When this was the fiise the spiritual patrons

thus con.stituted considered them.selves './ }>. ihe mp ist

tit persons to be rectors of the parisli. so lar us the

rc(ei|)t !)t the tithes and other profits of the icctory was

concerned; iu\ tl'ey left th«-' «iuties of the cur-' to be

iM'rformed by .some |)oor priest as their vicar or deputy.

Ill order to remedy the abuses thus tccasicmetl, it wa.s

provided by .statutes of liicliard II. ('/) and Henry

iv. (.'•). that the vicar should be suthcieutly endowed

wherever any rectory was iii.s appropridlnl. This was

ihi' origin of vicarages, the advo.vsons of which belonged

ill the iirst instance to the spiritual owntis o! the appro-

priate rectories as apneiidanl to such rectories (//) : but

iiiaiiv of these advovwsons have since, by severance froii:

the rectories, been turned imo advows<ms in gross. And

>iuli advonsons of vicarages can only be conveyed by

d eu. like advovv.son.s of rectories un<ier similar cir( uin-

in I'.rk. >. llti; Co l.itl.

l!lo li. ;|07 a. Set- .(.'/. \. Sil-

Ilnn.-nn. : K. .V .1, Sli.

['] ' ". Lui. :i.iJ ,1, :i:t-"> '> ; m'C

Wih-. <"liv. .StatN. 7-'. 7::.

(I) I IJIiick. Coiieii. .'ls».

:.:) S!;i! \ T- Hv.h . 1!. v. '.

|.) Stul. 4 Mill. I\'. ". IJ.

(;/) IKcr. :!.'>l a.
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Xr\l (ire-

Nciitaliiiii.

Tlif chiiroli

inU'«t )»' full.

^llll^>llV.

Next prc-

Hciitiition.

Next prc-

H('iitatli>ii 18

|HTsi)iial

l)riiiK'rty.

Ot INCOnPOREAL HEREDITAMENTS.

The sale of iii iilvowson will not iiirludc tlif li^ht

to tln' tirji pii'iiitu iiiii, uiili's.s ina(l«' when the ciiiiK h

is full ; that is, before the right to present has actuiiHv

arisen by the death, resignation or deprivation of tin

former iiieuinhent (;). For the present right iu picvint

i^ regarded as a personal duty of too sacred a < liaiiK ! i

to he bought and sold : an<l tlu' sale of sucli ii iij.'lit

would fall within the ofTeiiee of siitumi/. so called liom

Siin'>n Magus, an ofVeiice which consists in tin- hiiviiii;

or selling of holy orders, or of an ecclesiastical bendji e (k),

Hut formerly, before a vacancy had actually ukiiiihI.

the next presentation, or right of jiresenting at the mxt

vacan<\v, might be sold inde|)eT!deMtly of tlii> luiniv

])resentations of which the advctwson is compoMil (/ii.

and this was frequently done. No spiritual pci i.n.

however, may sell or assign any patronage or prescutaliiu

belonging to him by virtue of any dignitv or >pniiii.il

othce held by him. any such sale and assigmueiu hiiiiL'

voitl (' ). And a clergyman was i)roliil)ited b\- a .-latiiti'

of .Anne ((/) from procuring preferment for himsi'H h\ iln

purchase of a next jtresentation ; but this statute u,i-

held not to prevent 'he purchase by a cleigxnian n| m
estate in fee or even for life in an advowson. with a xu-w

of |iresenting himself to tie' living (c). VVIuii the mxt

presentation was sold, independently of the re>t ol ilir

ailvowson. it was considered as niere |)er>onal piii|Mit\.

and would (leNoisc. in case ol the decease of the pUK luiH I

befoif he had exercised his right, on hi> eMcuioi . and

coultl not descend to his heir at law
( / ). 'I'lic advnw -nii

itself, it need scarcelv be remarketl. would dr^itini. lU

the decease of it>

c.) M^'lcn V. .!//'/(/- T A. .V K.

-'s'.t.

(ii) Biiv. Alii. Siiiinin ; ~liil

.

:U Kti/,. c. ti ; L's ,v '::!• \ 1.1.

c. IL'-'. -. L'. .'.. it.

(/.) h'lij \ .
I I,. ^^ ,. (i Hiiii;. I.

{() Stilt. ;; .\ 1 \ n I, , . 1 1;;, .-.

42.

owner mtestate. to his lieu

((/) M.il. Il' .\nn<

Liu

(.) II ((/.A \. /,.

1(1 ( . I'. .".IS : /.,,» 1

lug. I!. I). 4ii:.

( / ) Sit /i'. -,...// \, /.

n. .V (.'. 11.!. s I'.iiij. v.»'

.1,
. I.,
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attribtites to it. in romnum with other sopanito infor-

porea! heroditatiK-nts. as n.'ailv as possihl." th.' same

incidents as app.'itain to th.- ccrporoai proix'ity to vvhu'li

it onco belonged. So on the .h-ath after the y.-ar 18!.7 I>-;;';-';;"

of the owner of an advowson. it will devolve, like his fee

.in.ple estates in land, to his executors or administrator.

„n trust, subject n. his .lebts. for his devis.-e or h.-ir(,7).

By the Benefices Act. ISW(A). a conveyance or «"
^::';";;;;;;^

a.rrceinent for conveyance i)assin« any lej;al or .'.luitabl.-

interest l,>trr riros (i) in a ri^'ht of patronage of a l.enelice

sliall not be valid unless ( 1) it is rcf-istered as thereby

re.,uired in the .liocesan registry . (->) it transfers the

wholi- interest of the conv.-ying pavtv in the right, an<l

(:5) more than twelve montlis hav.' elapsed since the last

institution or admissi.m to the benetice. The sec(m<l

,,„,„i,vm.'nt appears to invalidate sales or grants by the

own.Ms of an advowson of the next pies.'ntation or anv

l,.ss estate or interest than th. whole fc.- simple in th.-

advowson: th.' .mlv xc.'ption a.lmitt.'.! being th.-

reM-rvati.m or limitation in a familv s.-ttl.-m.-nt ..f a lif.-

i..t.-r.-st t.. th.- s.-tilor. ..r in a mortgag.- th.- r.-s.-rvation

.,f an .-.pnty ..f r.-.l.-mpti(m (k). The A.i also prohibits (/)

th.. sal.- by publi.' aiKtion of any righ of patn.nage.

,.\e.-pt in the case of an a.lv.)ws.m to l>e sold in on-

JMii.t.on with anv mam.r. ..r with an .-state in lan.l of

not l.-ss than on. hun.lr.-d a.'ivs situat.- in th.- imrisli m

whi.ii the adv..ws(.!i is situat.-, or in an a.ij.nning i.ansh.

au.l l)elon"ing t.) th.- sam.- .<wn.-r as the a.lvowson.

(.;i .1/^/.. pp. -J"!. ."iS, 7.i. ST. SS.

II ,. l:t;i. 14.1. I'.iti, Jul. -MS. s.u.

'.VK ."ill, i;t>4.JiM. :ii-. :ti';

;.i\ tlic ,ip|.i'iriliii'nt ff .1 II.

H

llll^t.l- wlirll- M.. IhIII 'l.l.ll 111

t.i-.-t ii.i--.- : »<' '• l>>l-

:;iii. 111-.. tT4.

(/,) Stilt, t'.i vV til' Vii-t. .-. ts.

^. 1 ii).

(.) N.'t ii\( lii.liriL' H II. 111-

iiii--i.iii mi inainai.'.

(/.I S. rt. I (7). I \\i

\ . \ V. H-2 ,l,..l.

(/) Net. I (-') ct. 1 CD
rfstnctii.Ms iii"'

l!v
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till- ti'ini> .111 wliii

liiinknipt.'V.
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Tithe

OK IN-roRPORKAT, IfFRFPITVMFNTP.

'iflirs arc aiiotlifi' s|ic(it's i>{ scpanitf in< 'PlIUIIl

heriHlitaiiicnts. also (if an t-crlcsiastical or spirit ii:il loml

In the early ages of our history, and indeed down to tli,

tinu- of Henry VIIL, tithes were exclusively the |)r()|iitt\

of the ( nureh, belongin»» to the ineuuihent of the |i;iii>li

unless they had got into tht; hands of some iiionaNtirv

or coraniunity of spiritual persons. They never l).!(mi;til

to any layman until the timo of the dissohitidii ot

monasteries by King Henry Vill. |?ut this iikhiimI:

having procured Arts of Parliament for the dissolution oi

tlie monasteries and the C(mfiscati(m of their propert <
(
/,. <,

also ol)tained by the same Acts («) a confirmatimi n| ,ill

grants made or to be made by his h-tters-patfiit of mii

of the |)roperty of t\u' monasteries. These grant- \\<h

many of them made to laymen, and coii'prised tlir titln-

wliich the monasteries luul |)osse.ssed, as well a> tli>:!

ay Liiided estates. Tithes thus came for the first limi' int.

lay hands as a n<'W species of propert v. .\s tin' ar.a\u

had been made to the grantees and their heirs, oi to tl .m

and the heirs of their bodies, or for term of life or vimi- (•;.

the tithes .so granted evidently became liereditainrnt- iti

wliich estates might be hoideii. similar to those ali.ailv

known to be held in other hereditaments of a sipar if''

incorporeal nature; and a iie(c>>ifv at cince ain-c i<\

a law to determine the nature and attriljiito uf tii,.-r

estates. How such estates might be conveved, .unl Imvi

they should ilescend, were (|iiestions of great iiii|i'iitaiu •

fiinvi'ViirKi- The former (|Uestion w i- soon settled b\' an \i t d
Parliament (/>). which directed recoveries, tiiiiv aii'l

conveyances to be made of tithes in lav hands, c rnidin.'

as had been used for as.s\irances of lands. teiMiiniiN .umI

'I'itlu- 111

liumls.

tili,(

,f other hereditaments. And tln' analo.rv ,,\ th, d, -, mt

of estates in other hereditaments was folioweil h I i.ii in

(III) .stilt.-, i;: Urn. vin. . JH
:

:ii 11(11. Vlll. .. i:i; ;ij ii.n,

VII I. I. -'4.

{II) '21 Hill. Vlll. C. J«, ... J
;

31 lien. Vlll. L. i:), bs. is, 1<J.

(.') ,S' •,•<. :tl Hen. \ III

is . :>L' Ihii. \ 111. . ;.

i/<: Mat. ;>j 11.11 \ III.

4 j

a
fli

lit
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OF HF.RFri|T.V*r"N'T^ Pf''HFI.Y I VrnT'Tdnr > I
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the ilfisront, of .'sfati-s ..f iiihciitaiir.' in lit In- I'm a-

tith<"<. hfiiij? of ii.spirit mil origin, mp' a (ii^tirict iiilicritanc 'I'lihi's <-; i

fn.iii th.' lands out of whidi tlu'V i-^-ti.'. tlwv liav.- not
,V, '„rli',',"

'

been coiisidenMl as atTcctcd \>y anv particular ( ustotii ot l.m.l.

(loscnt. such .•m tliat of jiavfl-kind or lioroutrti-Kiifilisli.

to wiiich the lands may Ix- suWjort. I)ut in all cases i!'"y

descend acrordinp to the course of the common law (</).

From this separate nature of the laud and tithe, it also

follows that the ownership <if l)oth l)y the same person

will not hav.- the ctTcct of nieririnr; the oni- in the other.

TIk'V fxist as distinct subjects of propcrtv ; and a i dii-

vivance of the land with its appurtenances, without

luentioninir tlu' tithes, will leave the tithes in the hands

of the convevm^i partvl/-). The .\.'ts passed for ^ 1'';
;;j';X''.''"''

conuuutation of tithes (,v) .ilfect tithes in the hands of

lavnien. as well as those possessed In- th.- cler;;v. I'nder

these .\cts a rent char^'e, varyini; with the i)nre of corn,

was siihstituted all over the kiii^'doiu for tli.- inconven:ent

svsteiu of tak-Uli.' tithes HI kmd|/): and tlle~e Acts Meri:.rj.l^^

_^^

contain provisions und<'r which tie- tithe- or tithe rent iinrL't- m il-

cha.iie may. hv declaration dulv made to that etfect, he''""'

e.tu>ed to merue or !)e extintruished in the land, v henever

l.oth lan<l and tithes or rent charjie lielon^' t the same

per-.on(-/). iU-theTith.-.\et l,s-.(| (/), tithe rent charge

(ij) l)u, .1. I.'i.tliiiigtvn V. IJaii-

dafj. -2 N. i:. 491 ; 1 Kaiile on

Titli.-, Hi.

()
I

('liiljiniilil \ . Ciili'illil,, , -

NC. .")Hi.

|., Still-, li A 7 Will. I\ ..- 71 ;

7 Will. 1\. A I \ 1.1.. .
C'l; I .V J

\ 1.1. .'. »i4 ;
: \ ;t \ Hi. . .

I.-
;

:t ,v t Vict. .. !">
:

-' \i<t. .-. 7 ;

.-, ,v i; Viet. .•. •">»
; '.• A I" Vi.l

r 7:i; lu \- II Vi.l, .-. lilt
:

It

,V 1.". Viit. .-. .">:i ;
!•« >V 17 \ 1. I

(. i:'4 ; Ji \- -•-' Viii. .. ,'>;t :
:;.(

S \ IH ..n. \'. c. .'it, s. 1). aiiifiiil.'l

. Ii,' MM tll'ill "f . i.lll|illl.lll"ll "I

I 111- r lit . Ii.ii'j.~, A\\>\ • l'\ -. :>1

rnacli- llnhi i.-.U-.Tiiiil'l. '•"

ll|.|lllc , li.ll "t til.' "Wllrl .it till-

I. mil I li.iii,'.<l tti.i.'«itli, " illi'ii!

till- n. 11-. Ill ..t III.- .'«iu'i .it t >i«

iciii . h.i:-. .

,„, St It-. li.V 7 Will. I\ .
.. 71.

<. 71 : I .V .' \ I.I. .. lit ; - .v •

\ ,, I. ' i;j. -, I ; '.» A Ml \ 1. >

r. 7:i. -. I'.i. ruin- ..I tilhi- nut

chair.-- -Iili 'I" '"' iii.Ti.'.' 'I""

-V -2* \ let

.

y;t ; :ti> & it' \'ict. fmtn .1 th.

r. 4J 41 A »•-' \ i.t. the Ian. I . harL"'.!

.-slat.- Ill

i| III 111.-

.\ t'.t Vi.t :tL' ; 4',t it TMI Vi.l tlth. it rliar;ic.t :

vh.-lt..i.|

4 ; tm A: fil Vict. c. 2:i ; H A <iti I'ltho, L".IJ n. :ir.i ..'.1.

It (ieo. V. r. r,i. (Tj Stal.

ic Tl .- T'll A- I, I'.MS i-l.i

I Vict. e. 8. OH. •_',

I, .iiiv (i.Mti-.i.l ma. I.'

•i 1

1
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488 or INTORPORr.M. IIKRHJ'ITAMFVrS.

Renirdii.s for is now rfrovcrnblc only under an onh-r of tin- inuntv

ofuUtllr""^
court of the district, wlicrc the lands. o\it of uhid, it

ii-iit ihurp. i.ssucs, arc situate : which order is to lie exfciitci bv

distress and entry, if the lands are occupied l)v the (iwm r,

hut in any other case hy tlu- appointment of a tidier

of the j)roiits(y). And where the owner of thf Liinls is

in occu|)ation of them, and the tithe rent cliar;.'!' is \u

arrear for forty days, and there is no sulHcient (Imux

on the premises, ,he owner of the rent charge may dhtam

a writ of possession and hold the lands until tln' ;irrc;ir«

are s.itisfied (:). Not more than two years' arr(Mr> (,iii

he so recovered (a). The arrears of a tithe ii'iil i h.iri.'''

caiuiot l>r raised liv sale or mortfjage ot the lain! a^ tin-

arrears of ail ordinary ri'iit charge nia\ (h). .And i;(i

one is jie'-sonallv liable to the |ia\'ment of a tit lie niit

charge (r). Tithe rent charges nosv pass on tlir ouncr's

(leath to his executors or administrator in like mamirr

as his other real estate (</).

There are other species of incorporeal liercilitinmins

which are scarcely worth particular notice in a work -o

elementary as the present, especially coiisiderintr tlii'

short notice that has neces.sarily here heeii taken i>i the

•li,l,,^,,f
more important kinds of such property. Thus, titlisnj

imiKiui. fiiiin)iii\ in themselves an important kind of iiic(ii|"iiiiil

here<litament, are vet, <>n account of their inalimahlf

nature, of bat little interest to the convevancer. Tlie

IhIwicm iiii (lUiuT and occupier
of iiiinl-, after till' liiit»iti>; of tin-

.\ii. fill |iii\liiriit (if the litln'

nut 1 liaij.'!- liv tlic (Krii|ii(r shnll

Im- \.i,1 : l.u'dh.i, \ /'(*.. liHI4.

I K. |{. .">:il ; I I'll V. Iiiiii„r^'

(i.idd. l'.tl:i, : K. I!. 40. 'lithe

ri'iit iliarjie wa> previoii>ly re-

coverable only li\ (listres.- and
entry under slat, ti A 7 Will. 1\'.

I-. 71. S-. <)7, HI K,") : Hiiiltii v.

liadhnm. M\ Cli. I ». H4.

(V) E'lh ^lil-ln itl I 11)11 III ri. V.

I .l.juhn. I'.tlli. 1 K. U. 501.

re) Stat-. (1 .V 7 W.ll. IV. e 71,

s. SL' ; 04 \lcl. c. S, >. L' iJl :

Ciiiiihiniill ll.nt. l,.i,<i, . 4 1,1.

1;")!
: J{, ll,n„i„,r-i,: '.:• !:

.

chiini, , 4 Kx S7.

(11) Stat, (i \ 7 Will. I\ . 1 :

SH. «1, SJ.

('/) lUlilii/ V. Ilndhdiii. '<' 1

J). H4 ; >ce'f/»//. |i. IliT.

((•) Slats, ti .V 7 \\ i!l 1\ . '

s. 1)7 ; .')4 \'ict. c, S. >. .' \h.

(rf) A nil. pp. -J'.t. .">N. Tii. ^T. >•

II.-.. l:(!t. I4ii. 1!m;, Jill. Jlx. -1

L'.'tii lmii. i'iu.:iiL',:ii7.:iii'. ii

47!l. 4s."..
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.iim.' r.'inark also appli<"s tu <>lfi<r< or ],hui< <.f Imsin.-- im.;-^

and iinilit. No oiUliiK- can fMilinir.' rv.rv t.'atui' .

Maiiv suhj.'crs. which h.ivc h-Mv nrdipi-Ml l.iit a -iriL-lf

parau'raph. art' i»f thc!ii~.!v.'> -ullici.iit to till .1 vuhirn.-.

Kcti-n-ncf t.. thi'ilitT'Tfiit work- nii »lif -..•paiat.- Mibj.-ct-

hciv tr.Mtfil of !i\ii>t ii.M'.'>.-aiilv I)- iiiailc l.v thoM' who

,,,. il.-Mroiis ol full and paiti< iilar information.
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()rK present siiltjt ct is one pcciiliarlv cniinccted with

thus.- olden times of Knjilisli liistury to wliidi we have

Ii,i,l ,.c.a<ion to make so frecnient refereiic.'. Kveivthinix

ri-latiiiu' to copyholds reminds us ot tin- f.'iidal inaiinr.

mill the more ancient village commmiitv. Kstates in

nipvhdld are. however, esseiitiallv (li>tiiut. lioth in their

oriiiiii and in their natiire. from those tr«-eho|d estate^

whirii have hitherto occupied our attention. Copvhold ihil.uti..

land- an- lands holdeii l»y '•')/»'/ ot' <'oiirt roil ; that is. '"''> ""

till' nmniments of the title to such lands are c'«/^/c-- ot

the' ',// or book in which an accouiit i> kejit of the proc I-

iiiL'- ui the Ciiiirl of the manor to which the lands Wejoii;;.

Kiir all ro|)vhol<l lands i)elontr to. and are paicel of. some

iii.uior. An estate in copvliolds is not a freehi>ld .
hut

in ron>t ruction i>f law. merelv an .>tatr '(/ 'A- " //' <>l
ili'-

liinl. lit til-' manor, at whose will copvlmid i-tatc-. aiv

iNiir-'.-MMJ to he holden ('/). CopvholiU an- ai>.' -.ml tu

]>' liiildell iirriinliiKI l<> 'In > nslniii of the manor

thi'V iieloll''. for custom is the life uf ci.pvholiU (/')

ir to w liich

nil

\.

iii

l f

! ?

('i)|)vlinld tenure urew out of tenure in villena-.'e. '

,1- ha> l).vn previouslv stated (r;. Th.- earlv hi-tory ol

t.iiurr in villena^e is lo-t in the ohscurily which (i.vci-

Ki,L'li-h institutions of earlv times after the settlement

I' lu'lll

.vli.

of

ill Citpii as liiw : Hiinko-.

I,. J,, Ihrn/ V. Saudi r.s I'Jl'.t. I

K n 223. '231

(/,) ('.,. r..|). s. H.'. 'I'r. p. r>H.

^.) Auu, pp. ::, \\.

I .1
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192 OK COI'YIIOMi'!.

V Ulniiiin.

A roiniiiiiM

lifld.

VlllfHngiiim. of tlic invarlcrs fniin (Jerniany («/). Villniiuiniw. l,^.

ever, of which the word nllomi/r is an adaptMlKn:, tmiu,.

either the tenure or the eoiulitioii of a rilhiini- i, i \r„|

the word rilliiHiis. as orijjiiially used incn !• ilciint,-! ^

iiienilier of a /•*//(/. town or vilhip' : a I'Uii-iii.ni .-

vilhijjer. in fact
(
/'). Now the cnltivaticn of |;,ii,| ii|„„

tlie cotiinioii or open-field .nvstem of hiishaiidiv l.v tLr

nieini)ersof a village coinmuintv was a feature ci KiiL'li<ii

life, which only disappeared within the fir>t li.iltdftl,,

hist century (7). Mut to trace theorij^in of ihi- 1 nnii,,,,!,.

field systcin of cultivation we are carried ii.irk tu rli.

earliest stajjes in the hislory of the occnpiifinn dl l.iii.i

A common field in its last sta^jie 01 developm.nt in.iv 1.

shortly descrilied as a larj;e open field .>f ,ii,i!ilr Lih,i

divided into lonj; >trips which wen- held in m\, i.ilfv:/.;

by different owners. The field was (nlti\at..| u; ,,

rotation of crops determined Ity tlie rule> nl ih. ,.:.

munity, whicli were founded on immemnMal rii-tmi.

The strips were not inclosed. And when tjir ti.M l,,v

fallow, each owner of a strip of land mifjlit put InxattiK

in to ran^'e over th.' whole field, in virtue of lii^ Uii\\U,\

••ommon over the other stri|)s((). The carln-! turn. ,1!

common-field hu>liandry seeins to have lieeii t In- < (iMiiiiCi!

pionjihin;; of waste land temporarily o( i!i|iir(| hv ,1

trihal community, whose miMJe of life was pa^ioial lath.r

than ajiriciilfural. and who.se habits were rniL'tatirrv

The cultivation of land liv a villa<;e comniuiutv aiL'in-.i

permanent settlement upon the .soil, and ap|Miir- i"

(./) See 1 Sliilibs. t'ou.sl. Ili>t. ,««/, inh. ; Cu. l.itl, .". Ii ; .Ml..

''•'•'I'- V.
,,. u \ n. (/).

lO In t.iaiiMllr (III,. ,-,) ,-,//,-
(;/) See \Vilh..rii.- ..|| I u.

/'H;/iMHi i- ii-i-,| l(, ,1,-riiitr the COM- limn-. K-l |iil'
.

S, ,
'

, .Im,, Ki.
(lilicin (it a IkiikIiiiiiii tn'ihrits); li.«li \ill. ('.iiini. I li.i|i. I, -i. i 4.

UliKtcll U-1-, I ,11, nilijmm III till- null. |,. 1,,!.

.-aiiM- .-CUM' (fo. Ii li), liiit (iIm. (/,) .!(,/., |). 1 t'.i.

Uso it til ilcni.ti a lidlcljin; m (,) ,Sce iml,. j.|.. (J. 4i.l
;

Mllniaiif. iMcaiiin).' citlicr Ih,- Wiiliam.s (in l i.iim]..ii-. ilT . ^n

leiiiirc or ttic laiiil licUl (wt- t(i. Ixihiii. ('Iia|i. I. - I ! i

7, 211, IMIS, li). ViiK.giailotl. \ ill. m la.^. i.-.;

( / ) See I )u
(
'aii;;r, ( ilo.-^ariuin, II. Chap. 1.

'I'nlml

('(iiiiiniiait V

X'lllat'e

( "iniiiiiiiitv

illliiiiii^ ,
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Mon« t.. a lat.T sUm' of social .l.-vl..,,n.n.t {k). In onr

„«„ „lan.l w r.M.I trar.-s nf tl.r t.il.al ^vst.-in nf nilti-

va,.on r.Mnain.n>i in Wal.:- ..H aft.T tl,. N.-nnan V.u

,,„..,,(/). In Kn^lan.i. howv.... ll.. |..vva.i.n« tnnn n|

,„„„„„„.,i..|,l •uitivation M'.-.M^ tn I..- tl.r ivM.lt. ..I a

.v«t.iu m win. I. tlu' (•nltivat..rs ..wnr.l th.-n Mnj-s .•„.!,

i„l,,,,,„lHitlv of the others ratli.T tl.an ni anv tnl-al ...

,,„„„,.„al ..wn.Tsl.i,, ..f lan.K/.). Hnt tl..- l..sf...v ..t

K.iijli.-«h villau.' ••...nn.nniti.'s an.l ot tl'- """""" '"

„ian..rs. which w.- tin.l ..stal.li>h.-.l in K..>.'lan.i ..n.l.r tl..-

la-t Saxon kin«s. a.i.l which ..v.- a la.j;.- l-art -f th.-

,„,„„rv W.T.- iis.iallv .-..in.i.l.'nt with vills(/,). i^ t...,

ot,s.u.v t(. I..- .lis.'nssc.l ... tl..- yfHi>-> of an .•l.-....-nla.

v

|,,w l.o.)i<. Wc shall th.-r.-for.' tak.- up t.-nn.v m v.ll.-najj.- 'y

,„ ,|„- for.., which it ha.l asM.m.-l aft.-. .
.•.it...-..-s of '

asiriniltui-.- at th.- tii.i.- of tl..' Noniiaii ('on.|n.->t. As w.-

hav >....(..). th.- l)..n..-s.lay m.iv.-v .iis.l..M-« a la.i.l

,.,.v.-,...l w.th an.-.c,.iti..al .-Mat.-s. .-a.h a> a ...I.- l..-l..n^.n-

,„.o,M.- fr.-.-h..l.l.>r. a.i.l cilt.vat.-.l i.i ...m.....n I..-I.U I'V

,i„. ,.,//.//... the inhabitant- ..f th.- r^llo .,. w.n„rn,w (/.).

A> n-.anls ,,.-.-s.,..al slolu.. tl..- r,lhnn,.< ,A th.- t...... ..t

,1,,. ( on.i.i.-st ai.i..-ais t.. ha v.- l.-.-.i a fn-.' .nan ('/) .

I>nf

,|„, ,„„.l.ti..ns .m which he h.-l.l \n- la...l 1........1 hnn t-

i,.|„„„ „„ hi. h,r,rs .i.-....->m- (/). ni> h-.l.l.n^'. it will h-

,,,„,,„lM.n-<l. .onsist.'.! ..f a l...>.>.- a...l a ..-.ta... .......Im-i

of m.i|.s ..f land scatt.-r.-.! thi-..ut;ho.it tl..- .0.11. imii li.-l.l~

ot th.- vill(.v). 11.- |...sscs>,-.l th... la.i.l a< th.- t.-nant .,1

.iliii f,7.<(iw< (-iirvi-v of til'- I'""'-

,,t tin- iiii.iik- "f Kl'vl Wii- t.ik.ii

nil till- o^ltll- Ml.-ioliutl- :-rll I

ct oiiimiim h.iroiium <\ icniiiii

li.iiicim-iiariiiii '' t"'ii" I'-iilini-

;itiiH. |.r.''l'yl<-ri. |.i.i-imi-.iIi, <• '•

rilUiiii iinHi^iiijiHi|iii- \ ill.i-
;

l»,.m.-~.l.iv. 111. i;.T :
S.-.l".liin.

,,. S:t ; Stllllll~. S.l.'ll .h.Ml.l-.

p. Sli.

,f) Anh. yy. t;i. --I. A " 'W

|.| I'll.' ih.l.llll!.' .'I i '"" "
1- MTV L'.II.T'.IIV |. .1111. 1

.. Iw I

w,-^,,tr ..!• halt .; VH-.ll.- ..I lill.l

Tilt- Laliti ».>r.l iiffiU^ (.' Ijiimil.

li) S.iUiliiii. I'll. :»•>!•. :»"•>•

i/| s..li.>lini. Clmii. \1.

(1(0 Milltlllll.l. |).llll.'Sllll\ Book

an.l H.V..11.I. :t:iT, :i:is. :J4»'> :t'"'l-

(M i/.f., \,. W \ Tl. (r).

I >!.• .S».<l).llllll. .'llilp. 111.

.7) .\i,i.. |>. i.'i ;
•'... I.at.

.Ml; K. mill.'. Sa\.iii> ill Kiitflan.l.

Vnl. 1. pp. l\:>. :i-':'. :
sml.l.-.

...11 t. iii>t «i) :!7. \:vi. V.il. I.

|i|i. Th, IJd, :.'ii.l I'll. ; SitIm.Iuii,

|.|. IJT. HI.". ; Viii..yr.i.lott. Vill.

11, Kii.;. lit li'.t. l:t.".. ISH l>.Mi,

Jl», :iS'.(. N.pU- lliat Ihf /w/ui-

1* H fiv

Virgaia.

a LiL Jilii



fi-.ii'Tlii;,

If) J

Il

1 1'liiiri' III

V lll<ll,lL.'l-
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til.' owii.T (.f the v>-.\aU\ u|H>a thf ••(.mlition <•( |Mif„n,.u,.

111.- siivic.'s .III.' ill iv.H|u'«-t of his li..l(liMK. TIhm „hi,,*
wrc appairiilly il.t.riiiiut.l l.y I0.11I . ii>i,,i,i |)„^

s.'.-in K.-n.-rally t.i liav.- iri<'liii|.-<| (•.itai,, |,,iMn.m- „,

nioiu-y ami in kiii.l : l.iit tlu- nllnmis alxi lia.i t., «,

foi his laiiillonl. M.- ha.l to |.|<»ii^fh his l.iii.||,.i,i .

iliMi.'.siif iaiiii. anil to sow aii.l reap ami to inuw tl,, i,,,,,

ai-.'onliii^ to ihf time of v.-ar. aii.l m»iii.'Iiiii..s Ih I,.,,! i„

.hi .ith.-i- work. a> li.> was l.id. Mut tlif aiiiniint ,,| vv,,rL

which ciiild lie r.'fuiir.'d fr.iiii a nlliiim.-. w.i. i,;.'ii|,,t,,i

l)y tustoiii. ami sccins t.t havt- vari.'.l m ^'..,,,1 ,|,,,| „,

.lilT.'r.-nt places (/). Cnstoin, it is tlnMiyht. mnvt ;,|,„

hav.' (•ontr..llf.l the tratisniission of thi' ii.-ldm- ,,i, i|,.

ti'iiants death ((/).

Metweeii the eleventh and thirteenth ..iiluiio ,,

ehaii^e appears to have taken place in the .on>titiiti..i,

ot the iiKimmiiii and lhe|cj{al position of il> inlialut, mi-

As we have seen (j). the eomlition of the nia>v .it iln

p.!asantry was depresse.l as a result of tli. 'uiii|iirst

and it appears th.i: incr.-ased labour services win. \,iri.,i

from therii liy their Nornian landlords!//). Tlini. uh.i,

it l.e(.inie important to d.'termine what landlmM,!-

should have th.-ir possession jirot.'cted liv tlif -|»ri,il

remedy i;iven in tin- Kinjr's Court (:), all tli.' old Kimlbl,

loriiis of landholdinj; wen- suhniitte.l to the 1 l,i>>itviiiL;

action of a general jmljjeniad.' law. Tlius tie- pusM-id,

.il the free sokem.-ii, whose service- were detinile 111 kiini

and lighter than those of ordinarv villa^rers. w,i> iill.Avr.i

to he their own. So that socajxe came to \h- ^i -|m(i.-

(if r(i(l«) is iimmI to trunslate llic I'l Sec (i„t, . |i. I.i ,\ i, ,1.
Siixciii term v'(n//<(H(/. A virtfatr St. I.elim, »lia|i. il. - :, 1:'.

nr yarillaiiel \aiir.| In extent; <;ha|i \'. -•.. 2, ». li. 7 ,
' :.t,i

ImiI. nil an aveiai!'-, it a|i|M>ars t,. <|(,|T, \ illiiuiiic, |,|,. :."i: Hiie"

ha\e (oiMiiriHcl tlijily acre-, i.i., (») See Seelii.tini,
| ;

;ii. ".
1.11 seulteri'd aire >tn|,s u, eaeli ITU. 177 : iml,. |i|i In. J.i, 11. (. i.

lit llie tliite ((iiiiinnn Ill-Ills .if the (.) .|///.,(i i;.

Mil: se.- S.(l).ilini, Cliap. II.
( v) .Maillan.l. 1 1..1111 -l.n I; ..i

.Hs. J 4 ; \ in.iHrailiitf, Villeiia^'e, and Uev.m.l, lil .i...

!+>'- I'.'ttt; .Maillan.!. I).iiiii'«lav (i) .l";i^f, iip, i;>, li..

K.Hik uii.l Bev.iud, 'M:,.
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of frt-fh.. I tt'iiun-, iiuliulmn all ssho h.-Ll l.v ..rl-.m Iml

not military Ht-rvi.-.- (a). IJiit tl..' xivir.-. in. UM.l.rnl ...,

thennUnary nlla,,... ^^l.u•l. xv-n- paitlv ..Ml.tnut.- m iv- ".-

kind ami nn-att-r :» .|iiaMlitv. w.Tr li.l.l tu I.- .mmaiI<- {!>) . ,„ mII. i„i-.-

and he was n..t alluv,.-! t.. .lam. m tin- K.m-> ( nu.t tl.r ;;';',,';",;•;;;;',

,HKSfH.^i..ii ..f liis iK.Minji as ln> nun(.). T- inin- in( .>„.t.

villnaKf wa> thus |.la.r.l ..iit>i.l.- ih'' fal.' »\ |.n.|..ity

,,n.t..rt«l l.v law. Hv tl,r nn-Ul.' nl tl,. tlu.t-.'htli

.Yutury the ««./.«•/-'„» of D >'lav li.i> Ihtmim.- a l.ii.l.it

i„„n..i. .if sshii'h tlw iimst im|H.itai.l t.naiil^ af tli.-

fr-Thnl.l.T- in kiiiKhfs mtvIc- or mk •-.•(«/): "Ii'l'' 'I"-

(.os.tiou of th.- nllani is not onl> .1. -.-ra-l-.l Ia .K-mal ..I

pn.t.rtion in tlu- Kinn's Court. I.ut f.irlhn roiH|.li. al..l

w.th .lucslvms of personal slah.s. Tl... lau of
'1'-^;-;;;;';;,

thirteenth eenturv is stated by Hracton. In lii.- ireatix'.
,, „„„ ,„

trmuv 111 viUeiiage. with its labour Mrvne^. is eontiaMe.l ^.ll•"..^.•.

\Mth tree tenure l.v military service or m sorajir
;

aii'l it

upp-ars that the tenant m villenaji.' may b.' .itli.r a li.r

,„au or a bondman (e). The meaninj: ol th. uo..l

,'tllan'i.s has also b.-eii mo.lilie.1 . and it i- iis.d to uniot.-

iitlier a tenant in villena^r (whet her bond or tiv.-). .a on.'

who IS in personal eonditiou ii bonilmaii (/ ). I'.ra. ti>ii (</)

{'I) Ai'li, pp. ."><l '•-.

(',) .li./i . |i. ».">
;

Viiio^riiiliitt.

Vill.iiiigf, Hi K\. •2\:>, lUh
V. ,\ M. Hi^t. Kiij;. Ijiw, i. :!;IT -7.

(«) .1"'', PI'. IT A- n. (/'). ••'

(d) Anil, pp. !,">, .">!, .">J- It 1-

ii'it iliiir liiiw tlii« i'haii>!i' took

|ilii<i'. Nd iliiiilit It riKultfil

pttrtly from |iriiiit> of l.irid out

i.f xU'v lord .- iliiiicsiif to lie lirld

frilly, partly, too. (roiii the rii-

fraiK liiMiiu 111 (or ^Itaiit to l>f

IkM fnily) of land formrrly licid

111 \illriwinr. |'rofl•^^l>^ Vino-

(.•r.iclnll >lio».-., Iiowcvcr, that

thiri- an- m>taiii t •> of tlurtn iitli

niiliiiy friiiiuld^, of wliirli tin-

unt'iii (lumot will Ih' allnbutcd
iitliiT lo (.'rant or ciifruiulii-c-

mint. riic.~c, he »Uf;){<Ht.s, laii-

1.
'

. . \| laiiird rvccpt »« fn'i-

ioiid, »lach waa unguiully uu

iiilii:r.il part ..t tlir land lillid

l.v the vilUyc-. Sir \ iiio-iidoir,

V'illiiiap\ K-a\ II. th.ip 1\ • ;

:.,. aUo pp. IJI -7. : Ur.i.l. :. 7.

I'll a, jolt a : llntl. U\ . It, i liap. J.

j!i 7, H ; .-t.it. Lrliiiln Maimti,

Statute- of llii- Kr.iliii. 1 Jt-'

;

.s,.<lM,liiii.<'liap III. - ;i; I .iitii

laryof HaiiiMA Al.lx \ 0<"l'-"''>

1. 2Hii. .'H7, •JM7. :i:ti. :t7i'. (I'l

(iiiilmicis of iiilram hi-iiiii nl ).

(,] llrart. I... I'ii7 a, -us I..

.\v to the iinliri .
-ii- I' .\ M

Hi>t. Ku^;. I.i«. 1 :i'''' -I

( f ) Sit r.ra.-l. f". Jus I', wl" i'

111- al-o u-i- '111- «"id ' "''• III

-.pi-al'.ilif.' of tin |H r-oii,il /•(''

of a b Iiiiaii ;
-IT .il-o I". I I'.

I'l ll ;
I'll, I. III. "' li. Ill i-l.iii^ li''

(lili. ">) ' lioiiiliiiaii 1- <';dl' '

(J) lo. 7, 2i>. JUS 1,.
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Mtrchdum,

Privileged

villenage.

Villanum
sijf.aijinm.

OF COPYHOLDS,

describes tenure in villenage as being eitliei' ahx.lutt

{l»: m) or j)rivilege(l. Tlie ' enant in ubsoluf c \ ,1|,.„,|„,

hoi ..> by uncertain ami unlimited services
; lie |ia> tmli,

what he is bid, may be taxed at the will of tlic lonl. ,,1,,!

has to pay the mcirhehim, or tine tor tlie privilege o| uivu,,,

his daughter in marriage. Tlie burthen of the un /-/„/.„„

is incident to the sI(iIn.'< of a bondman only, iiiid ii,,f t„

that of ;• free man. J5ut a free man may ledd jaiid j.

absolute villenage
; and in such a case lie must |jirt(ini,

the services, if he wish to continue in the occupation it

his holding. And if a free man paid the iiinrlnhi,,,,
h,.

would pay it as an incident of his tenure, and not of lii<

^status (h). Privileged villenage is to hold land under uu

agreenient with the lord at fixed services of a xrvilc

nature, which are determined by the agreement. Either

a freenuiu or a bondman can hold in this wav. Tenant in

villenage holds pos.session in the name and a«^ the will nf

his lord, who is seised of land held of him in villenii^ze in

his demesne (i). If a tenant in villenage be ejected liv

any other than his landlord, the King's Court does nut

recognise that he has any right of his own to leeover

jjossession of his holding (A-). If a tenant in ahsohitf

villenage be ejected by his landlord, the iaw, regardinj;

him strictly as tenant at his lord's will, does not ieeoj;niH'

that he has any right to recover possession. Still, a Iref

man holding in absolute villenage ought not to be eje( t.d

whilst he performs the customary services. A tenant iii

privileged villenage of the kind above mentioned a( (|uin>

bv the agreement a right to sue his lord peisonailv. in

% , lue of which he may possibly recover pos^esMon. if

ousted by the lowl (/). Another kind of

villenage is the tenure called filhtiKt

priviie;:i'a

til sociuiiiiiii. wliieli it

(/() Braft. io. l!»i» I), :;oOa ; see
aiih , |i. I(> iV II. (,).

(/) JJracI. lu. Jt;.{ a ; uiiti,

1). .-tT, II. (- ).

(k) Uraet. fo. 7 a. M b. IG8 a.

I'JO, 1U7 b, 2U7 u, 20« b, I'lU b.

27;i b.

(/) Biaet. fo. J4 1), -'i; \k lli!>b.

U-tO, 1!)9 b. I'oo a. :Jos I,. Jim ,i.

.See Vinugradcjlf. \ illeiia-i . Tl^-

74. 77- H!.



OF roPYiioT-ns.
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the tenure of those who hold land of manors in the ancient

demesne of the Crown (m) by fixed servics of a servile

nature. Such tenants cannot be ejected, so long as they

perform their services ; nor can they be compelled to

remain in the occupation of their holdinrjs. and therefore

they are called free. But their ])oss(>ssion is not ])ro-

tected in tlie King's C(jurt, bur- only by a special royal

wri. in the manorial court. And tliey cannot alien their

ti'iieineats bv gift («), or transfer them to others, any

more than bondmen can ; and therefore if their holdings

are to be transferred, they s\irrender them to the lord

(,r his steward, who delivers them to others to hold in

vilienage.

Practically, however, the tenant in absolute villenage Actual ]KKi-

of tlie thirteenth century was placed in a more favourable „'!,',.^„', ;„

position than was accorded to him by King's Court law.
^lll^;i:^^[^'

In evervday life the will of the lord was. as a rule, century,

controlled by custom. And what is more, the humblest

villager had some security against the invasion of his

custoinarv rights in the manorial court, of which the

thidings were originally those of the whole body of

villagers, whether bond or free (o). Thus the services

required of the tenant in villenage were those accusto-ned

to be rendered in respect of his holding : and these were

described, with extreme minuteness, in the manorial

extents or survey>. which were drawn up for the guidance

of the lord, but on the evidence of the villagers them-

selves (/^). The possession of a tenant in villenage

appears to have been protected in the manorial court

ai^ainst all persons other than the lord (7I. And in many

cases the lords submitted to such dealings with lands

\ili) .ii:t, . |l. 111.

[ll] SiH' (l»/l , p. I.V).

(')) Maitland, Select Pleas in

Manorial Courts (Selden Sneiety,

vol. ii.), Intrcxl. Ix. «/., 163, Ui-i :

Viimjimdoff. Villenage. Essay II.

«.i;.p.

Chap. V. ; Seidell Sneiety. iv.

110; P. & M. Hist. KuK. Law. i.

.'580—582.

{/>) Vino'.'iadoff, Villenace. 2\2
- Jl.j, 27S, :;97- :?<K). :i.V).

('/) Ant., p. 17, n. (/;;.
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Ill vill(iiiii.'f ii,- showffl or
custom of heroditarv succession to the tcnaiirv .,r

nlicnation by the tonnnt (;).

(.ruwth of thr
law of copy,
hold tenure.

Court roll.-

The law of copyhold tenure seems to have areun u,,

as the customs, which rejiulated the holdinjr oi !;„„i

„''

villenajje, developed into rijrhts. and personal l,„nr|;,.,.

died out. Copyhold tenure appears to have ..;„,„"]

ground with i)rofrress varying according to the ,usu.m<
and circumstances of particular manors and district^

Commutation of the labour services for moucy nnn
was doubtless one of the chief causes of the' change from
tenure in villenage to copyhold tenure : and this coMiniu-
tation appears to have been made at different perio.K in

different parts of the country (.s). The tenure came tu

be called copyhokl because the tenants had no „tiier

evidence of title save copies of the Court rolls (0 For
the customs relating to the holdings of the tmaiit^ in

villenage were proved by the entries made in tli. r„lK
which formed the records of the proceedings <,f the
manorial court (//). These records are the Court rell>.

which alone can furnish evidence ofthe custom bv virtu.
of which the copyholder claims his estate : an.i copies
of the entries made therein were given to the tenant-
and kept by them as muniments of title (x). Orisinally.
as we have seen, the whole village commimin- wa^
represented in one manorial court (>/). But acconiiii.r t,.

later law (j). the Court Jiar.m of a manor, in wliich'tlu'

freeholders were suitors and judges (a), is di>tiiigui>l,e.l

(r)_VinogradofF. Villenage, 165 Wind.low .luring the rei,^n of

r;,,-:-i '--;,--
".''"'*•"*'••''• '•^•'""^'i '"•• Kn.^. viii. com.

I

' ;./ ,' J
'

• '^!"''l^'.v
<«>- niunity. |>|.. J«--:i2 ; \-in..L'ra(i„tf,

d,u-.v(H,>!l..s,., ,), , .:{:,.. 4,1, v,lU.,K.u'.' IT.'i, ;!74: S.lden
4 Hi. r.ij. 477

(-) '. ili'ifiradott, \ill,.|iage, l;i!)

lt)7 - 171', 178- J88, I'K), .-iiiti

;iio.

(0 Litt. ..1. 75.

_
(./) See Seelioli!n'.>; account (jf

tiiO (.ourl K()Ii> of tiie Manor ot

Society, iv. 112.

(.'•) Co. Litt. ."18 :\.

(//) A:il,. [I. •••7.

(:) <„. Litt. ,-,8 a; J Wat.
Cop. 4, .')

; 1 Scriv. Cop. 5, ti,

.3rd ed.

(a) Ante, pp 40, 4'J.

fl!
'
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from the Court Ik'M for the riistoniarv tonants : tlio

latter being called a Customary Court, and tho lord only. <'"^t""'i''.v

or his steward, beinp; judge therein.

Littleton, who wrote in the reign of Kdward IV.. Litil' tun'-*

describes (/;) a tenant l)y copy of Court roll as liolding |.,V|,"h,,|,i

lands in fee simple, fee tail, or for life at the will of the t''''"'' '""'... ,. , . .
v.llciiiit:!-.

lord, accorduig to the custom oi the manor, m virtue

(if an iinineniorial custom within that manor that lands

slioulil be so held. He shows how such tenants mav
have estates of inheritance by the custoici, though thev

hiive no freehold at common law {<) : and desci'ibes the

manner in which it is customary for them to alienate

their holdings (d). Littleton, however, also menticms (e)

tenure in villenage as being most properly when a villein

holdeth of a lord, to whom lie is a villein, certain lands

according to the custom of the manor, or otherwise, at

tiie will of the \ot<], an({ to do to his loni villein service.

as to carry out the dung of his lord and sj)read it on the

lord's land, and such like. And he says that some free

men hold their tenements acconling to tlie custom of

certain manors by such .ser 'ices ; and their tenure is

also called tenure in villenage, and yet thev are not

villeins ; for no land holden in villenage. or villein land.

nor any custom arising out of the land, shall ever make
a free man villein. It appears from this pas.sage, that in

Littleton's thne the word rillainis or villein had almost

entirely lost its old meaning (/ ), and was generallv used

to signify a bondman (//). It may also l)e inf<'rred from

(M Sect, 73.

(0 .Sect.-;. 70. ;7, 81.82 ; Ihnii
V. Sividrr.^, 101 9. 1 K. 1$. L'2;i,

231.

{(t) Sects. 74, 78, 7!t.

(() Sect, 171'.

( f ) See anie, j)]!. 4i»L', 40").

manor, and were j)a.sseil by a eo?i-

veyanee tliereof ; for the transfer
of villeins in jrros.s a deed was
always re(|uired. It may be in-

terestint' to the student of analy-
tical jurisprudence to note that

• ,1 -. a villein was a purely ineoriKireal
(r/) Littleton (sects. ISU-IS.-?) hereditament; see' Litt, ,sect,*.

'Icscrihes *villeins as being either Ko, ISI —ISo ; Co, Litt. PM b- •Villeins
rrnnr^^.., ,.. i„ „,,,, ViUrins f. & M. {ii = t, Elr^. Law. il. Uo' .eu^ij-ia,
rck'.iniant wen- annexed to n 146; anfc. p, 4."0, oi in trro-'

Iff

.; t '
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Copyhold
estates.

OF COPYHOLDS.

Littleton's treatise that, in his time, copyhold tcnuichad

partially, but not altogether, superseded tciniiv Jn

villenajje. With the e.xtinetion of personal liondaui^

after Littleton's day (/O, the term tcmiri' n< nlh,„i,p

seems to have become obsolete ; and the tciiiiir itM.|f

has survived only in the form of copyhold tentiiv.

The estates for which land may be holden in cupvliold

tenure, and the modes of alienation thereof and siu-

cession thereto, are the outgrowth of local .iistoin.-.

which in many cases are doubtless of great anti((iiitv (()

In these matters the law is now deterniiiit-d hv f),,,

custom of each particular ncinor. In those niunors,

in which it was the cu.stom that the heir of a tenant

in villenage should be admitted to succeed tn his

ancestor's holdings, the interest of the copvlKikiers

Copyhdlds of developed into customary estates of inheritance aiiiilo-
inheritance.

, r i i i , ,
' ,. i

gous to freeho'd estates. Such estates desceiid, nut

to the heirs at common law, but to the ciistonmrv

heirs (k) ; that is. to those relations of a deceased

tenant, who by the custom of the manor have from time

immemorial been admitted to succeed to liis li(dilinj.' ,i>

his heirs. Sometimes the cu.stomary course of descent

is analogous to the course of descent ])rescril)((l hv law

in the case of freeholds. But in many cases ([uito a

different course of descent is prescribed by the custom

of the manor (/). The memory of the time when the

tenant's heir was admitted to succeed bv virtue of a

cu.stom only, and not as of right, is ])reserved hv the hne,

which the lord is generally entitled to e.xact on the heir-

admission. And the form of transfer bv tavoiir of the

(/() See :i Hiillaiii, Muld. A<;es,
•2'\

; Smyth. l)e Hepuhliea
AiiL'hiniiii." Hit, los. e<l. !.")«:{;

)oetoi* Student. Dial. II. Chap.
.Will.

(/) See Pollock, Land l^ws,
App. C. ; Elton, Origin:! vi Eiig

li.><h History, Chap. VIII. ; Elton,

Custom and Tenant Ili-ni. .\|i|i.

I).

(k) Dui d, (inn:,,! \. Cnrr-d.

1 H. & Ad. 87.

(/) See :.' Wat. Ccp. App. 111..

1th ed. ; Rt Smart. IS Ih. JJ

165.
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lord is also preserved in the moile of alieiuitioli of such

estates : for the copyholder cannot convey his estatt'

directly to another, but must siinriidcr his holding,' to

his lord, who will then fulinil the alienee to be iiis tenant

at the customary services on payment of the customary

hne (m).

In the Midland and South- Eastern counties the i)re- j'"|i

v.iilins,' customs have admitted of coj)yholil > tates of

iuiicritaiice anah)gous to freehold estates. IJul in some

manors within those ccmnties, and in other parts of

the country (n), the copyhohl tenant is admitted to

hold for his own life only, or for th(! lives of himself

and another or others, or for a term of years only.

In such cases he may, by virtue of an immemorial

custom, have the right either to nominate his successor

or to renew the lives or the term on payment of a

certain fine : but otherwise he will have no right of

renewal (o).

It was long before the estates of copyholders were l'ro<:rcss of

secured to them by clearly defined riglits, which could „,','.,,'(
'of <''|)\

be enforced in the King's Courts (»), instead of hv '"'l'"^'

custom. In the reign of Edward III. a case occurred

in whicii the entry of a lord on a tenant by c<ipy of

Court roll was adjudged lawful, because the tenant <lid

not do his .services, by which he broke the custom of the

manor (<{). This seems to show that the lord couhl not.

at that time, have ejected his tenant without cause (r).

In the reign of Henry Vi. it was said that a tenant by

copy of Court roll should have a renu-dy in Chancerv

(i«) l.itt-<, 74 ;<(( \'iiioi;railotf, Apji. 111.; Kltoii. Custom aii'l

Villona^'i' ill Knyjanil, :i71 <'/. TiMiint Ki;;ht. pp. :!1, .'iL*, 01! 7l',

(/') (liiolly ill till- West of and Api). C.

En-!:uui. (jj) Aiih. [>. '.) & II. (. )•

(y) !<ee 1 Scriv. Cop. 422 -4i'7, {</) V. B. 42 Edw. HI. 20,

iri ei. ; Wat. Cup. 1th vd. Vol. p!. 9.

1 pp. 62. n. .71,11.. 122. n., :{72 (r) 4 Hep. 21 li.

374; Vol. U. p. 214, a., and
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against his lord who ousted him (s). And in the rfigii

of Edward IV. the right of the coinholder to enjciv lii<

customary estate, as agaiu.st iiis lord, was .stru<.'};lini.' intir

definite recognition at law. For Littleton say^ that th>-

lord cannot break the custom, by which tiif ((ijivhcM

tenant enjoys his estate (/), and may in sonif (a^' {»

barred by the custom in an action of tresp.o- a;:aiii-t

him ('0- While other judges suggested that a coiivlinMir

might have an action of trespass against a lord wIim

unjustly deprived him of possession (j-). These (iiiiiimii.

ultimately prevailed (//).

lit

As against other persons than the lord, the fstati' i.f

the copyholder seems to have been earlier SfcuriMJ tn

him. as of right. But he was not protected hv tlif Kiiii; >

writ, for he could only assert his rights in the lords ('iii;rt

by proceedings in the nature of real actions adonlin;;

to the custom of the nuinor (;). And he could not appciil

from the judgment of the lord to the King's Courts of

law : but his only remedy against the false juiLniifnt of

the lord was in the nature of a petition in Cliancerv (x),

Copyhohlers" rights were finally secured in tlif n'ii,'n of

Elizabeth, when it w.is decided {b) that a coiivhojdi'r

might recover j)()ssessi(m of his holding, from his lord as

well as from a stranger, in an action of ejectnieiit. wliidi

he couhl bring at connnon law. For this action was in

form founded upcm a Icokc for a year made iiv tln' mpy-

a 5 s r 3!f t

(v) i'itz. Abr. .Subpcinu. jd. 21 ;

Andnwi v. HuW, i K. k .1.

392.

(0 Litt. ss. 77 (of v.,iie'h the
latter half is of doubtful authen-
ticity), 8->-S4, 137.

(I/) S.-ot. 82.

40; 1 lien. V. II. p. Jt ; 4 Kop.

21 b ; l.itt. s. 7l>; 1 Scriv. (op.

002 1(1. 3r(i ed.

(a) See Fit/.. Alir. "'' "/).

.

V. 15. 14 Hen. I\. .U, \\. .M

:

4 Kep. 30 I); l'nl!>^f-4' '"-,

4 Viii. Abr. 385; K-b'-vh' ;.,,

l«ine. '.)8; .!-/, v //'"/A. 1 \'.m.

3t)7 ; Co. Litt. liOii ; I Siriv.C.p.

(.<) V. J{. 7 K.lw. IV. 18, pi. 10
21 EUw. IV. 8(1, pi. 27.

(y) Co. Cop. s. !» : 15ac. L'ses, o82. 3r(l ed.

20. {h) Mrhcirh v. I.nt^ r, 4 Rfp.

(;) Set.' ante, p. 407 . 1,'} Hie. 20 a , sec 1 ^criv. Coj;. 55j .7,

11. Fitz. Abr. Fiiu.\ .Imlixnient, 3rd ed.
pi. 7 ; V. B. 2 Hen. IN'. 12, pi.
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holder, which was good at common law. and the ejtdriKul

of the le^isee after entry (c).

Copvhold .-state.s thu- acquired the essential ouality

of owuershi]) ; and. as we have seen, are now included

in vhat is called real property, as well a^ freeholds (dj.

I,-)
.jiiV, p. liii, n. 17). i'il .!"'•. P- -**•
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CHAriKll 1.

OP ESTATES IN COl'YI.OLIIS.

I ^i

With regard to the fstittos wliicli iii;iy Ix' iinldcn in KMaic, u

copyholds, ill strict legal intend, nciit a <(.i)yli<.l<ler ,inr"l'>'"''''

have but one estate ; and that is an estate at will, tlw a,, ,,,i,ui

smallest estate known to ihe law. i)eing determinable^" »'"

at the will of either party (a). For though ciistoni has

now rendered copyholders independent of the will (d

their lords, yet all copyholds, properly so called, are .stdl

expressly stated, in the Court rolls of manors, to be

holden at the will of the lord (/<) ; and, more than this,

estates in copyholds are still liable to some of the incidents

of a mere estate at will. We have seen that in the

thirteenth century the occupants of land in villenage,

however much they may have been j)rotected from

disturbance by force of custom, were regarded by the

law of the King's Court as mere tenants at tlv will of the

freeholder of a manor, having no iiulepend. '
n-ht ot

their own to the possession of their lioin ri'-'- am

further that it was considered that the ionl i-'

in his demesne of all land occupietl l)y iiis uain

villeaage (r;). In other words, the lands held 1)\ mi

tenants, who afterwards came to be call. 1 cipuio,.'

still remained part and parcel of the h)nl ~ niaiioi

the freehold of these lands still continued vested n

lord. And this is the case at the present da\ ^

regard to all copyholds. The lord of the maii )i

actually seised of all the lands in the [lossession n| I s-

(n) AHle.,l).A'M.

(b) 1 Watk. Co]). 44, 1."-

ticriv. Cop. 005.

(,) .\nlr. n. .)!Mi.
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I^MC;' "'f'^'''"''' ^'-"""^^ ('') "• l.as not a .n.-r.- in. or,,,.-,]

manor. wmiu>vy ovT tl.rs.- .,s |„. |,as ov.T his fr.TlinH ftui.
or th.H.. who h,.|.l of l.im lan.U . ,mtt ot .|„. ,„.„„,.
I'Ut which w,.,v ,m.i,.Mtly };.a.,t..,| to 1... h..|.| |,„ ,,,„,'.

in f-' si,„,,h. |,v I,,,. t-ninvC). ' >f i.ll thr r,,,a h„l'i.
Ik- is thr f.Mi.l;.l posM.sM.r

; au.l th.- ,s,.,>in h.. (In,. |,,,
',.

not without its s,il.>t,uiti,ilaav.ml,.j;,s. The |,,„|, h.,,,,,,,

a li'Kal estate in f.-c smipl,. ,m t hi' copvhoM lan.N. |„,-, ..,.",

all tho rights in.i.l.-Mt to such an estate (/' ). .unnolU
only In- th.- .iiston, .,f th.- nian..r, uhi.h i> „uu ,i„

andti.bor. '"""'•' and w'uvruls un.l.-r the htn.ls (,/). aii.l aKo t,, ,11Umbn growing .,n the surfa.'e. even though pl.u.t.,! la-

the tenant (I,). Thes.. rights. how,.ver. an- s,.,n,.vl,at

interfer.-(l with l.y the rights which i u.t..in has .rnci, to

the eopyhol.l tenants : for the h.rd cannot .•..me „p„n
the hmds to open his mines (,), or to cut hi> ti,,,!,,,

witliout the eopyhohl.-r-s I.Mve. And hen.v it ,. i|,„,

timber is so sel.lom to be seen upon hmds siibjr, i i., , nja-
hold tenure (k). Again, if a e..pvh..M..r >h.MiM lm,.!,!;,

Iea.se of his copyhold lan.is. beyon.l th.- tern, ol ,, v,.,,r.

without his lord's consent, such a l.-as.- woiil.l !.,
,, ,,;„.,-

of forfeiture to the lord, unless it were authoris. .1 In a

Ixaso of

copyholdn.

(rf) Watk. Dt'sccnts. ,-,l (.-,!), li), l!»i:i. 2 k. 1!. r.sii r \i\ llio
";•''•»• t,.n.Mt; AW/,- V. .1/,,-,.,

''' '"''• I'-
'''

Br.,\vMl. >v Cnl,!.. III.-, liK
(
/) .1///,. |). (;ii

: /;,,/,,„,.,/;,„/ j.ki. r/o/zx v Ii,i„,,i in Kl-
<'•'•"""' ' /'";/'. I!»ll. - K. I!. -7;t. JTT; S„I,J..,,.,\. ilui.

-^Inni. !» II. I, ( ()!> 7,1! Tii;.

(;/) 1 Walk. (•,,!,. ;);t;t; I .sciv. //„,,„„/ v. r/„„,, ,

'

i |'.,.i,'(op 25. ;i„H. s,... Itn,r..r v. ,). .V S. .ij.i ; /V//.,„,/- //,/
Mn.i.,„. 2 1,.. ,; ,,•. .^. ,,. 4,- .

,. j^ . y -,.,
^ //,„„,/,„„,

l:iiiilln,^.(,raiinit,,:\n\.y).KH\.
I !MI.-,. J Cli Sij Ml

(/') 1 \Vatk.Cop.;t:tL': IS.riv. (/, Th.T. 1. u .o,,,,,,,,,, ..mv-rl.,

^7'; f'> ,. .

• TI,.. „:,k Morns ,„.,-, J ,x«,,t
{') 1 sliu.il.l bo iKitcl, fi,,w. (,n fiv.- iaii.l.- It 1, ,.rt un that

cviT. tliat l.y special cn>t..m of in .Sussox .nd iti othr, pirt^cf
til.' manor the .miios or 1, i,„-i',ils Kii-laml the lM.iiM<l,,n. - ',1 vum.
within or iiiKl.T a <;opyliol,| lioMs niav !>.. tmrnlhv tl mire
tonomci.t may be p>ttcn ..ithcr absence of tr.-.s on o,,,- M^- nf ,.

by ttie lonl ; hnrdlfi/ v. '!ran. line. ;.nil tl„.ir l„,.„r, „r.,„ii,

t'll". a Cii. I). »J(i; Inland on the otheV
; 3r.ri<.p. nt K,,il

Jiercniie Commr.. v. J,„r.^ (No. I'roperty Coinnii>Monei ., p. ..-.
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special nistdi.i of th.- nwiiinr (0- F..r sndi an art wnul.l

beillipoSlIlRon tlu- Inl.i a IHiallt .it Ill^nUll 1,111.1-. without

tilt; authority of custom . an«l custntn aiuii.' i- tli.' Iilf <>f

all nipvliolil iisHurann's (//') So a (ni.vlioiil. r inii^t iK't

nmiinit iinv wasto, .•itti.-r voluiitaiv, i)V .>\)nuuii n\\nv>. Wh-

cuttint? down tiinhtT or pulling.' .lown laiildiiigs. or pt'r-

niissivi', by m'>!l('C'tinf; to r.'|)air. .For the lati.l, witli all

that is tiiuliT it or on it, belongs to tlic lord :
tin- tenant

has nothinn but a customary ri<;lit to enjoy the occu-

pation •, and if lie >houhl in anv \sav e.\c I this rij:lit.

a c-iuse of forfeiture to his lord would at one- accrue (/-).

C.pvhohh-rs are thus phiced in a far !-> advama;.'eou>

position than fre.-h..Ulers as rejiards th.' ri<;ht of fr.e

enjoyment (o).

A peculiar species of copyhold tenure prevails in tlie(ii-

north of Knfrland, and is to be found also in otiier part>

of the kinjidom. particularly within manors of the tenure

of ancient demrane (/>) ; namely, a tenure l.y copy of

(V)urt roll, but iu)t expressed to lie at the will of the lord.

The lands held bv this tenure are denominated customary

freeholds. This tenure has be.-n the subjet t ol a j^reat

(leal of learned disrussicm (7) : l)Ut the Courts of law have

r,n:

tiiiiiai V

lu,l.U.'

|/) 1 Watk.Cop. :(27 : 1 Scriv.

((.|i. ."i44 : hill- <1. K ''ill-"'!' V.

H,„i..ii,l,l. li Q. n. 492.

(w) *H\ tlie licence of liis lord

H <ii[iyli(iiilcr muy fiiaiit a lease

fur any term viarranted liy tlie

liccMic. Sucli a lease takes etTect

at lorriniciii law <iiit (if the seisin

of till' freclioliler iif the iiiaiinr.

wild laiitiiit, th(ref(ire. authorise

,1 longer lease than is warranted
liy his own estate in the manor,

(ir some jHiiiir fiiven to hini tiy

K -lit lenient or liv statute. Ky
tlirSrttlcd I.aiid Ai't, 1HH2 (stat.

4.". A- 4li Vict. e. :tH, s. 14), a

truant for life .miler a settlement

iii.iy ;.'raiit to a tenant of copy-

li.il'l or customary land, [larcel of

:i ;:;.:;;:;r ;i:i!ipri:icii iii t'::v ; ctt'--

nicnt, a licence to make any such

Ica-c of that land, or of a specified

part thereof, ,is the tenant for

life IS l.y this .\ct empowered
to make of freehold land {'inl.

.

p. IJli). Hy the Copyholil .\il, •;,<

1S1I4, a lord may. notwit listand- ,..|

inir any custom to the contrary, l,\

i.'ive a licence to a tenant t" the

alienate his aeciciit copyhold

tenement, or any part thereof,

hy devise, sale, exchanL'e or

niort^ML'c : stat. .">7 \- .">S \'ict.

e. 4(i, s. Sti.

(//) I Walk. Cop. :!:U : I Scriv.

"op. ."iL'li. See IhK d. Ihiihh V.

Enrl uf llii,l,i»il,,ii. .> H. & .\d.

..07
;

lilwiiiion V. ll7(-7. ,
IS'I'.I.

1 <^'H. J'.t:i : i;,ill,iiiilli \ . I'^'iiiil'iii,

1!1(1.-|. -J K. 15. L'.'iH.

(o) .lH^, pp. 1. si.

! i.\ Hritt Mil h. Ui."! a. See

aiiU'. p. til.

(7) 2 Scriv. Top. tit)."-.

,,.e ,.f

ivic Id-

j,,.,,.,. ,,f

hn i.

:i i

I
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now decided that as to these lands, as well as pu... conv

i^'n^TcYoS. i°'^^'
'^' ^^^^J'°'d .s in the lord, and not in the t.n.n,

l;,'

Customary freeholds afford another instance (,f tl„'

classifying action of a general law imposed on tenure. „f
different origin and history (.s). On manors „t a.u„,,t
demesne, customary tenants, who have not the tiv.l.,,!,]

appear to be the successors of former tenants in p„n.
villenage

;
a class found on the ancient dem.-snc ,4 th.

Crown, as well as those who hold by the privileged viil,,n

tenure called rillan,ii>i socmjhin, {I). The tenures r,f tl,,.

North have a history of their own (//). And the s,.-,,,ll„|

customary freeholders of the Northern counties a,,,,,,.,

to be the suc-essors of rhose who. before the union „f
Engluml and Scotland, held land bv doing servi.rs (,,1

the protection of the border (.•), and to wl,.,n, l.m-
custom had secured an acknowledged tenant-ri.rht in

their holdings
(,y). On lands held by copy of Court r(,ll

though not expressly at the will of the lord, the right
to mines and timber belongs to the lord in the same
manner as on other copyhold lands {2). Neither can
the tenants generally grant leases without the lord's

consent (a). The lands are, moreover, said to he i„urd
of the manors of which they are held, denotinir tliat in

)-iw they belong, like other copyholds, to the lonl of the

(r) Sliphfnmtt v. /Jill, 3 ijurr.
127:{ ; liurretl v. Dndd, 3 Bos. &
I'ul. 378 ; Due d. licay v. llunl-
imjiuii, 4 East, 271 ; Doe d. Cook
V. Datirrr.-!, 7 East, 2!)!» ; Thomp-
ev/i V. Ilardinije, ) ('. B. 940.

{") Atilr, pp. 15, 46, 5:j.

(t) Ante, pp. (il & n. (h), 4!m
Bract, fo. 7, -'09 a ; Britt. liv. 3,
cli. 2, §ii 11, 12; F. N. B. 12,
14 ; Vinogradoff, Vill. in Erie
112-122.

(«) .See .Maitland, Xorthuin-
briau Tenures, Eng. Hist. Ke-
view, V. 625; Maitlands Col-
lected I'ajiors, ii. 9G.

(r) See Nicliolsons Border
Liiws, xxxiii.

; and A pp. No. 3.

\u) t.'o. Cop. s. 32 ; Moore,

588; Chaitiplaii. v. AtL-,„~„i,,
'J

Keb. 90: />»/<• „f .Sn„„,,w v.

France, ,Stra. (Ml,(i.j7 ; /M, <i,

JItai/ V. llantiiKjIiiii. 4 Eii^t, I'SS
;

Jlniini. V. I{riirli)i.i, 7 East, 4(H(!

K K. K. (>:>2 ; .ManniiiL' > Evk
Practice, 359. 303, 2nil ( .1. ; :jrd

Kep. of Beal Proi)ertv Ciiiiimis-

sioners, p. 20; Elton, Custom
and Tenant Bight, 32 -/. and
Apj). E.

(c) :i Burr. 1277, argucmlu

:

Doe d. Ueriy y, Unnlnn/iiiri, 4

East, 271, 273; /ln,ini v. l.'n'r.

Iin.i, 7 E:ast, 409, H K. I-!. li:i:'

;

iJiike (if I'orlluiid \. Itill. I,. R,

2 Et|. 7(M.
ia) Ihip V. /j/in*'^ya ~ l-'oat

299,301,314.
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manor, and are not nu-roly hM of liini. lik." th.« ostatos

of the freeholders {b). In law, therefore, the estates of

these tenants cannot, in respect of their lords, be regarded

as anv other than estates at will, thoufjh this is not now

aetuallv expressed. If there should he any custonmry
|;;;-';;;;|;;

freeholds in which the above cliaractenstics, or most of

them, do not exist, such may with good reason be

regarded as the actual freehold estates of the tenants.

The tenants would then possess the rights of other free-

holders in fee simple, subject only to a customary mode

„f alienation. That such a state of things may. and in

some cases does, exist, is the opinion of some very

eminent lawyers (c). But a recurrence to first prim'iples

seems to show that the question, whetlier the freehold

is in the lord or in the tenant, is to be answ.red. not by

an ai)i)eal to learned diclu or coiiHicting decisions, but

by ascertaining in each case whether the well-known

rights of freeholders, such as to cut timber and dig mines,

are vested in the lord or in the tenant.

It ai)pears then that, with regard to the lord, a (JM'yi-l.l'''>

copyholder is onlv a tenant at will. But with respect
,„it,,,,'i. i„

to all other persons a copyhokh-r. who has been admitted
'^J^;;';,';;,„

tenant on the Court rolls of a man.)r. stands in a similar j';'^'^i'_''i;'^'j|-;;

position to a freeholder who has the seisin {<!). The legal ^'^'.'.V''|;

estate in the copyholds is said to bt> !» such a person in

1, I

(h) IlitrreU v. Dodd, '.i B(is. &
Pill. DTK. :i81 ; Do- v. /Mhivm,

7 Kast.:!-.>0. :{21.

(i ) Sir Hilwiird Cuke, Co. Litt.

,!( h Co. Cop. .sect. 32. Tracts,

)). .")H ; Sir Matthew Halo, Co.

Litt. .V.) 1). 11. (1) ; .Sir \V. Black-

stum'. Consitlcrations on the

(^iRstidii, &c. : Sir John Leach.

liiHijIium V. Woodyntf, 1 Russ. &
My. :t2. Taiulyn, 183. Teiic-

iiicnts within the limits of the

sncicnt borough of Kirbyin-
KriKlal. in Westmoreland, ap-

pear to be an instance ; liimher,

app.. Thnmpnim, resp., 4 C. B. 4S
;

.7n/,H.voH V. r/<,rA-. 190S. 1 Cli :!03.

The freiOinlil is in the tenants,

and the ci'stoniary iiioile <if cfm-

voyance has alwa>s been by deed

of urant. or barHain and sale

without livery of seisin, lease for

a year, or inrolmciit. Some of

tlie iudfjes, however, seemed to

doubt the validity nf sucli a

custom. See also I'rrriiDiaii'-

i(W, 5 Rep. 84 ; I'd-'.^highnm.

app., FM'J, resp., 17 V. B. J!t9 ;

GarbuU v. Triror. 1.") C. B. \. .->.

550 ; Wadmorr v. TolUr, •> Times

L. H. .-)S.

(d) Ante, pjj. 199—5*)".
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the same manner as th,. legal estate of freeholds belongs
to the person who is r.eised. The necessary chani
which are constantly occurring of the persons'who frc^m
time to time are tenants on tlie rolls form occasi„n,|lv
a source of considerable profit to tlie lords. F..r bv the
custou.s of manors, on every change of tenancy, u hKh.,
by death or alienation, fines of „,ore or le.^s anu.urit
iH'co,.,.. payable to the lord. Hy th," cu.stoms „f so,,,-

manors the line payable was anciently arbitrary •

b,it

•» niodcrn tinu's. fim-s even when arbitrary by .„.,o„,
are m general r.-strained to two years' in.proy,.,! valw.^
of tile land after deducting ,,uit-rents (c). Occasiunallv
a fine is due (m the change of the lord

; but. in this c,h-
the change mu.t be by the act of (Jod and not b^- anv
act of the parry (/). The tenants ,m the rolls wh,,,

'^:;^nnl.o. T" '"'""''"''• ^"'*' ^•"^^""'^'y -tates analogous to
tlie estates which mav be holden in freehohis

(,/) TIuh-
estates of copyholders are only 7./.,,s/-freeholds

: i.„t a>
nearlv as the rights of the lord and the custom ..f .,k|,
manor will allow, such estates pos.sess the .same i„,.i,l™ts
as^the freehold estates of which we haye already spnk.n
Ihus there may be copyhold estates in fee Simple in
tail, or for life only

; and .some manors admit of no other
than life estates, the liyes being continually renewed as
they drop {/». And in those manors in which estates
of inheritance are allowed, a grant to a man sin,plv
without expressly extending the benefit thereof to his
heirs, will confer only a customary estate for liis lile {,)
But. as the customs of manors are very various, in some
manors the words " to him and his," or -

to him and hi.s

assigns, or '• to him and his sequels in right.- will .r^ate

Estate f(]r

life.

(') I ScTiv. Cop. ;!8-l ,\ lin,.
ail.itrarv. not so icstraino.l. mav
l>c

I
avalilc by cii^tom wlicn' tli',.

adinitt.'iiicf confciv tlic rii.'lit to
bcailiiiittcd to oth(ri)ro|H'rtvul
a iioiiiiiial or wry small ti'm-

;

A.''. V. Smiiiupcr, 19<>4, 1 K. li.

t)8it, t(!)7.

(/) 1 Watk. Cop. Jn,-,.

(V) •'>••'(' iliitr. pp. 4!)!). ,-,iio.

(//) Sec iiiit' . p. .")ll|.

(') Co. Cop. ,. 4i). [•,•. p. 114.
St'l- Ulltf. JIJ.. 117, !,-,ti, p,,-, ;.'|S,
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a customarv estate in fee simple, although the word heirs

may not be used (k).

The same free aud ample power of alit-nation. which K-tato in fee

belongs to an estate in fee >implf m freehold lands,
""""'"

'

appertains also to the likf estate in eopyholds. The

libertv of alienation ;/*^'/' - /Vox api)ear>. as to cojiyholds.

to h.ive had little, if any. preet'dence. in point of time,

over the liberty of alienatitni by will. Both were nt)

(li)uht. at first secured merely by local custom, which

sub>eipieatly ripened into a right (/).

An estate tail in copyholds stands upon a peculiar Estate tail in

11 I,' i r 'i 11 1 11 oopvholils,
tdoting, and has a history or its own. wlucli wc shall '•

now euileavour to give (*/i). This estate, it will be

renicnibered. i.s an estate given to a man ami the heirs

of his bodv. With regard to freehold^, we have --een

that, in an early period of our history, a right of alienation

appears gradually to have grown u|). empowering every

freeholder, to whose estate there wa- an expectant heir,

to disinherit such heir, by gift or sale of the lands. A
man. to whom lands had been granted to hold to him and

the heirs of his body, was accordingly enabled to alien

the moment a child or expectant lieir of his boily was born

to him : and this right of alienation at last extended to

the ])ossibility of reverter belonging to the lord, as well

;i< to the ex])ectancy of the heir(;(); till at length it

was so well established as to require an Act of Parliament

for its abolition. The Statute Dr <hinis(n) accordingly The Statute

restrained all alienation by tenants of lands which had ''
'""''

(/.) 1 Watlv. Cop. lod: sec

ahtf. pp. !.(). 218. Note that

>. ."il (if tiic Conveyancinsr Act,

IhSl (44 ,v 4.") Vict.'c. 41). alhjw-

inp the rtdi'ds 1/1 Jir .iintjih to be

ii.-id in.^tcad of />{/><, ajiplio

"iilv tn liniitatiiins in d'fd-'.

(/) Litt, .<>. 73—84 ; Co. Litt.

V.t: 1 Sonv. Cop. 151, 175, 176,

Jti4, ;i49 ; Vinogradoff, Vill. in

Eiig. iOG, 172, I7;», .'$71—;i7o.

(»?) Tlio attempt here made
to explaii the subject is crounded
on the authorities and reasoning

of Mr, Serj. Scriven ( 1 Seriv. Cop.
()7 v'/.). .Mr. Watk.ns sets out
with right f>rinciplis. but seems
strantrely to stuinbU' %\\ the
wronc ronclusion (1 W'atk. Cop.
chap. 4).

(n) Ante, pp. 96, 97.

( ') I'o Edw. 1. 1 . i ; aidt, p. ii7.

\v\\

if!

(i I
f. -

I"

'i

!

1 !'
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been rrrantod to tlionisclvos and the heirs of their ImkUcs
;

so that tlie hinds might not fail to descend to their issue

after their death, or to revert to the donors ,:r
tlicir

heirs if issue should fail. This statute was iwsscd

avowedly to restrain that right of alienation, of the

prior existence of which the statute itself is the best

proof. And this right, in respect of fee sin)i)ie cstatis.

was soon afterwards acknowledged and confirmiMJ |)y tlu.

Sll.n'iV"
'"^^'it"^'' "f Q"<'^ n„pln,es {p). But during all this period

anciently in a tenants in villenage were in a verv diflferent state from

stai,. l,o,„
^'iP fwhoMers. who were the objects of the aliov,'

frwhnM.r.. statutes (7). Tenants in villenage were generally hound
to labour on their lord's demesne, as the comiition of

remaining in the occupation of their holdings : and tliev

were often in a state of personal bondage (/•). Copyhold
estates, however customary, were not fully recognised

as rights, when the right of alienation was e.stablislied in

the cas<> of freeholds (.s). The right of an ancestor to

bind his heir (0, with which right, as we have seen (»),

the power to alienate freeholds connn need, never

belonged to a coi)yholder (x). And, until le year I8:i;5.

co])yho](l lands in fee simple descended to he customary

heir, quite unaflfected by any bond debts of his ancestor

by which the heir of his freehold estates might have been

bound (/y). It would be absurd, therefore, to suppose

that the right of alienation of copyhold estati's arose

in connection with the right of freeholders. Tiie two

classes were then quite distinct. The one was ])oor

and negleeted, the other powerful and consequently

jirotected (:). The one was considered to hold their

(p) ISEilw. I. c. 1.

(7) !see (iiifr. pp. 41. 42, 4<t4--

ijfKl. In tlic pieamble of the
Statute j)e d'niii. tlic tenants aro
spoken ef asfinjjnx. and as able
by deed and fdiffnatil to bar
their donors, sliowinfi tliat free-

holders only were iiitendeil And
in the statute of (^uia eiiipturf!

freemen are expressly moiitiiincd.

(r) See ante, pp. 4!t4— .',iio.

(«) See ante, pp. 4!t4. llt.'i.

(0 Ante, p. ;i(i;(.

(") Ante, pp. (5!)—71.

(.r) f^yler v. Lane 'vid l\r',

Cro. Eliz. 380.M 4 Rep. •21 .a.

(;) The famous provision of
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tpfipments at tlu' will ii[ thi'ir lords ; the other lutiiii-

tained a ri<?ht of alienation in spite of Ihetn. The one

hud no other security than was alTorded hv' the force

of local custom ; the other could appeal to the laws of

the realm.

N'ow, with regard to an estate given to a copvholder

and the heirs of his body, the lords of ditf'erent manors

a])pear to have acted ditTerently.—some of them per-

mitting alienation on issue being born, aiul otliers for-

bidding it altogether. And from this diiference appears

to have arises tlie division of manors, in regard to

estates tail, into two classes, namely, those in which

there is no custom to entail, and those in which such a

custom exists. In manors in which there is no custom As to manurs

to entail, a gift of copvholds, to a man and the heirs
*'"^''^' *''''''*'

''..•. IS no cuHtoui

of his body, will give him an estate analogous to the to entail.

fee simple conditional which a ficeliolder would have

ac(piired under such a gift before tlie ])assiiig of the

Statute De donis {a). Before he has issue, he will not

be able to alien; but after issue are born to him, lie

nmy alienate at his pleasure (h). In this case the right

of alienation appears to be of a very ancient origin, Alionation

having arisen from the liberality of the lord in permitting
"uovj'jj

""""^

his tenants to stand on the same footing in this respect

as freeholders then stood.

•'H

i,

.

But. as to those manors in which the alienation of when alicna-

the estate in (luestion was not allowed, the historv *'"" ^/'"^
,

,
'lint allowcil.

appears somewhat difterent. The estate, bemg in-

Magna Charta, c. I'i).- '• Xullus jilaiiily points to a distiiutioii
lilj.r homo ciipiatiir \c\ iinpriso- then cxistinL' bctwoen fivo aiul
iiftiir aiit (lissosiatiir ,1." ali,|ii.i not fn-v. Wliy else -hoiild tlie

lilioro ti-ncinento .suo, &i'., nisi wonl /-'n / lia\(" Ix-cii iiscil at ivll.'

pfr k-iiiik- judicium pariuin {u) Anli. pp. '.I.'), !m; ; l),„ .1.

siKiruin vcl jht Ic^'cm terra'. /)'/' -'ni/ v. N/;h/i.<()». t New ( 'a^cs,

Nulliveiiaciinis, nullincgal)iinus, :):!:{. :! Man. ,V (ir. H2!t : I'nnhir-
Hut difforcMius rectum vel jus- ton \. Hani,<. IH!I!>, 1 Cli. .)44.

ticiam."— wliatcver classes of (/,) I hir ii. Siinirn- v. l lark, 'i

liiiM.iis iL may have been wubse- li. & A. 4oS, Ji K. R. 4.i7.

qucntly construed to include

—

!
I

W.R.P. •ii
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alionahle, ch-sccnded, of course, from father to >„!,

according to the customary line of descent. A iMrpotmi

;i,i'''.'ifw^'"
''"*'"' ''*"" ^^"'' "''* "!•' «nf* ^ <="«*"•» t" entail est.bli.h.',!

i^tablishrd. in tlie manor. But in process of time the origin,,]

strictness of the lord defeated his own end. FomI,.
evils of such an entail, which had been felt as to hw-
holds after the passing of the Statute I)r ,/,„„,,(,.,

became felt also as to copyholds (d). And, as the copy
holder advanced in importance, different (le\i(es \v,r,

resorted to for the purpose of effecting a bar t., tlie

••ntail
; and in different manors, different means w.-rc

held sufficient for this purpose. In some, a customarv
recovery was suffered, in analogv to the coniiiHui

recovery, by which an entail of freeholds had been cut

off{e). In others, the same effect was produced by
a preconcerted forfeiture of the lands bv the tenant.
followed by a re-grant from the lord of an estate in fee

simple. And in others a conveyance by surrender, the

ordinary means, became sufficient for the purpose
: ami

the presumption was, that a surrender would bar the

estate tail until a contrary custom was show n (/ ). Thib
It happened that in all manors, in which there existed a

custom to entail, a right grew up, empowering the tenant

m tail, by some means or other, at once to alienate the

lands. He thus ultimately became placed in a better

position than the tenant to him and the heirs of his body

m a manor where alienation was originally permitted.

For such a tenant can now only alienate after he has

had issue. But a tenant in tail, where the custom to

entail exists, need not wait for any issue, but mav at

once destroy the fetters by which his estate has i)een

attempted to be bound.

The Fines and Recoveries Act, ]8.S;5fr/„ contains

provisions ai)plicable to entails of copyholds as well

('•) Ante, I), !(S,

(rf) 1 Scriv. Cop. 70,

(e) Artf, p. 101.

I f\ f;nn!!l V I!'.";;.'- K-^V P'^'-'

(r7)'stnt. :t & 4 Will. iV'f. 74,

antf. ji. WJ.
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n 11?,
(• III
i.r

!i

i\% (if freeholds. Instead of the cunibroiis mac liiaery Kni.ul- n,,,

burred l>y

Burrciidcr.i)f a customary recovery or of a forfeiture and re-j^nint,
'""''"'' '">'

it substitutes, in every case, a simple conveyance i)y

surrender (h), the ordinary im-ans for conveyinj^ a

customary estate in fee simple. When the estate tail

is in remainder, the neces,sary consent of the protector (/)

may be given, either by deed, to he entered on the Court

rolls of the manor {k), or by the concurrence of the

protector in the surrender, in which case the memo-

randum or entry of the surrender must expressly state

that such consent has been given (/).

It will be remembered that, anciently, if A., a fre(i- KstatepHr
re rie in

upvliold.s.
holder for life, granted his land to H. simply, without

""''''''"' '"

mentioning his heirs, and H. died first, the first |)erson

who entered after the decease of {}. might lawfully hold

the lands during the residue of the life of A. (w). And
this general occupancy was abolished by the Statute

of Frauds. But copyhold lands were never subject to

any such law (n). For the seisin or feudal |)ossession

of all such lands belongs, as we have .(en((*), to the

lord of the manor, subject to the customary rights of

(iccupation belonging to his tenants. In the case of

copyholds, therefore, the lord of the manor after the

decease of B. would formerly have been entitled to hold

the lands during the residue of A."s life ; and the Statute

of Frauds had no application to such a case (/>). But
l)y the Wills Act, 1837 (r/). the testamentary power was

fxtended to copyhold or cu.'itomary estates jmr unlrc

I'lc {r)
; and the same provision, as to tlu^ application

of the estate by the executors or administrators of the

grantee, as is contained with reference tr) freeholds (s),

|/i) iScct. iW.

(I) Sec antf, p. 107.

ik) .Sect. jl.

(') Sect. 52.

(»i) Aide. p. l:is.

1,11) line d.'f„.sttr V. ,Scnlt, 4 B.
& C. 7i)ti, 7 Dow. & Kvl. 190.

i'l) Anil , pp. .")il."). .")(Ki.

(/I) I Scriv. Cnp. li:t, lo.s ; I

Walk. Cop. ;i(lu'.

('/) .St.it. 7 Will. I\'. \ I Vict,

c. M.
{I) Sect. ;!.

(f) Ante, p. 138.
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Alienation

for debt.

was extended also to customary au jopyhold estatf-V

The grant of an estate pur nntre vie in roj)yli<i|(|,> u'yy

however, be extended, by express words, to tlic Im.
of the grantee («)• And in this event the heir will, m
case of intestacy, be entitled to hold during tin roidut

of the life of the cestui que vie, subject to the (l(l)ts cf

his ancestor the grantee (j). As we shall see (//), all Itpil

estates in copyholds remain unaffected by the pros isidn,

of the Land Transfer Act, 1897, under which nul estati

now devolves upon the personal representative.^

Until the year 1833, copyhold lands were iiDt iialilt

to be taken to satisfy the tenant's debts (:). except m
the event of his bankruptcy, to which tradei> onl} wtn

then liable [a). And the Crown had no further priviltgi;

than any other creditor (b). But in 1833 custoniarylidM

and copyhold estates in fee simple were made iu^mIh for

the payment of all the debts of the deceased tenant, a>

well as his freeholds (c). Still copyholds coukl not he

taken in execution of a judgment against the teiiiint

until 1838 ; when the Judgments Act of that year enablwi

the sherifl[ to deliver execution, under the writ of rhytl,

of lands of copyhold or customary tenure, as well as ul

freehold lands (rZ). By the same Act juilgiiicnts wm
made a charge on the debtor's lauds of copyhold or

customary tenure (c) ; though not as against pu^lhaf^e^l^,

unless duly registered (/). But purchasers of copy-

holds, without notice of any judgment allectiug thoiii.

(t) Sect. 6.

(u) 1 Scriv. Cop. 64 ; 1 Watk.
Cop. 303.

(r) Stat. 7 Will. IN'. & 1 Vict.
C-. M, s. 6.

iy) Post, p. 518.

(i) 4 Rep. 22 a ; 1 Walk. t^op.

1411 ; 1 Scriv. Cop. CO.

(a) Ante, pp. 28, ii. (c), 304.

(6) Owen. 37 ; 7 !M(«!. 3.H, ca?r
48 ; U. V. limld, Parker, 192, 105

;

Mannings Exciiecjuer Practice,

42, 2nd cd.

(r) Stat. 3 & 4\Vill.IV. c. liij;

(inie, pp. 304, 4.">7 Befuro tins

Ai't i;oj)j-liold^ well' 'inl a.NMts

even for payment of debts, in

which tlie lieir wa^ e\prts-ly

bound ; 4 Rep. 22 a.

(d) Stat. 1 it 2 \Kt. 0. llu,

s. 11 ; ante. p. 2!Hi.

{€} Sect. 13,

(/) .4nff,p. 291.
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were protoctMl by tlit' fliiiisc in tin- Jiidginents Art,

l.S;51t('/)- |'n>vi(lin<4 that, as to purcliascis without notice,

mi jiuljinK'nt should bind any hinds otlnTwist- than it

would have bound such purchasers under the old law.

Andthe Actsof im), 1«(W, iHHS.and i'.Mio. wliich further

redui'ed the lien of judH'iients, and of which an account

has been given in the chapter on Creditors' Rights, all

applied to copyholds as well as freeholds (//), so that

(•(i|ivli()lds are not now charged with any judgment

against their owner unless or until a writ of I'li'i/il or an

order for enforcing the judgment has been duly registered

under the Land Ciiarges Act of IHSH; but upon the

registration of such writ or order they are at once charged

with the judgment, although the land be not actually

delivered in execution (/). Antl the protection formerly

aecorded to })urchaHers (^f copyholds witliout notice of

any judgments is done away with (7). Copyholds now

vest in the trustee for the creditors on the bankruptcy Bankruptcy.

of the tenant {/). But where any part of the j»roperty

of the bankrupt is of co{)yhold or customary tenure, or

is aiiv like pr()|)erty passing by surrender and admittance

or in anv similar manner, the trustee is not compellable Trustee for

1 i 1 1 1 . 1 1 VI i-i
creditors

to he admitted to the ])roperty, but may deal witli ttie ,„.,.,| „„, i,„

s line in the same manner as if it had been capable of admitted.

l)eiiig and had been duly surrendered or otlierwise

coaveved to such uses as the trustee may a])point ;
and

any appointee of the trustee shall be admitted or other-

wise invested with the property accordingly (//')• Estates Estates tail,

tail and for life in co{)yhohls are now liable to alienation

for the judgment debts or on the bankruptcy of the

tenant to the .same extent as like estates in freeholds (//).

in) Stat. 2 & 3 Vict. c. U.S. .j,

now re|nakd l>y the I^and

Charges .Aet, liMM) ; ante, p. 294.

(/i) Aitle, pp. 291—297.
(1) .tH(f, pp. 291—294, ;n:i-—

;ii.-,.

[l] .Stat. 4 iV i> (.vo. V. c. o'j,

88. 18, 167, replacing 46 & 47
Vict. c. 02, ss. 20, 1G8.

(;«) Stat. 4 & o Geij. \' e. .)'.»,

s. 4H, sub-s. 4. repUu'iiifi 4ti X' 47

\'iet. e. r>-2. s. .VI, subs 4. The
fdinier enactments relating to

tliis subject were stats. 12 & 1.'!

Vict. e. lot), s. 209; 24 & 2.-.

Vicl. c. 134, s. il4 ; ami 32 l\
'•>'>

Vict. c. 71, s. 22.

(H) Ante, pp. 311, 3I-,

11

B m
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If <

Cnpyliolds. liowi'VtT. lire nuf alT^Tfrd hy nriy liiilnlitv

imposfd on rci'' estate l.y the Land Transfer At, Ih',t7(„,

i«ir the <le()ts or funeral, testuriicntary or adtnini>tratii.n

expenses of a deceased owner ; a;, the expnssion "
n;,!

estate" in Part I. of that Aet is not to he deeninl to

in( hide hmd of ropyhold tenure or customary frfclii.M

in any case in which an admission or anv act liv the hinl

of the manor is necessary to perfect the title of a

purchaser from the customary tenant (/;).

estate in fi

siin|ilc ill

I'opyliolils,

l'.v,,iiitinii of The devohitirm of le^al estates in copyliolds on death

d.'luh'.'''''"

""
'!•<'<•'"•' I injjiy remains unaffected by those provisions nf th,.

hist mentioned Act, under which freehohl estates in {<<

simph' now vest, on the tenant's death, in his exccutMiv

l).-sr,nt -if im or administrators (y). Tlie rlescent of an estate in f.c

simph' in copyhokls is governed by the custom of descm
which may Iiappen to prevail in the manor ; hut suhjwt

to any such custom, the provisions contained in tlif

Inheritance Act, 1833 (r), apply to copyhold as well a>

freehold hereditaments, whatever be the custoniarv

course of their descent (.v). As, in the case of freeholds

at common law, the lands of a })erson dyiuj; intestate

descend at once to his heir (0, so the heir of a copyhokier

becomes, immediately on the decease of his ancestor.

tenant of the lands, and may exercise any act of owner-

shij) before the ceremony of his admittance has taken

place (//). ]U\t as between himself and the lord, he is

not completely a tenant till he has been adiiiitt-d.

The tenure of an estate in fee simple in copvliulds

involves, like the tenure of freeholds, an oath of fealtv

(») Stat. ()0 & ()1 Vict. c. C,r,,

Tart 1. : ante, pp. 2it, 2.'51, 2'M>—
L'4U, .'Ul'.

(/-) Sect. 1 (4).

('/) A)itr. HI), i^. 88. L'I8. 2:?1.

'SMi.

(r) Stat. 3 & 4 Will. IV. c. 100.

(«) See lir Smnrl. 18 Ch. D.

lti,5.

(/) Anfr. p. 87.

(») 1 Scriv. ('(,[). ;!..:; Rigkt

(1. Taylor v. lianh. :t H. & .Ad.

(;«4 : Kliin v Tiiritfr. 1 My. \- K.

4.')6
; />)/ (1. Perry v. Wtl-wn, j

A. & E. 321.
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if.i] ill

from thi' tonant (/), toKt'thcr with Huit to the custDmary Smt of Court,

Court of tl'f manor. Ksclicat to tin' loni oii failure K»the*t.

of lii'ir.H is alwi an iiicidt-tit (»f (((iiyliold toiuirt'. And

before tlu' alxilition of fort.-ituro for treason and felony (y)

the lord of .. copyhoklt'i liad the advantage over the lord

of a freeholder in this res|)ett, that, whilst freehold lands

in fee simple were forfeited to the Crown by the treason

„f the tenant, the (oi)yholds of a traitor escheated to the

lord uf the manor of which they were held (:). Rents (a) I'mt.

iilso of small auiovint are not unfrecjiient incidents of the

tenure of cojjyhold estates. And reliefs (b) may, l»y Itilu-f.

special custom, be j)ayable bv the heir (<). The other

incidents of copyhold ti^nure depend on the customs of

e:icli particular manor ; for this tenure, as we have

seen (d), escaped the destruction in which the tenures

of ail freehold lands (except free and coiiuium socapo,

and frankalmoign) were involved by the Act of 12 Car,

II. c. 24. When a copyhohlcr in fee aliens his land to

another ' 1 or for life, the latter does not hold of him,

as he wou a the case of freeholds (/'). but of the lord (/ ).

i

in f

n
I

ill
^li

.'^l

A curious incident to be met with in . 'e of

some co[)yhold estates is the right of the loiu, i the

death of a tenant, to seiz. the tenant's be.st bea.st, or

other chattel, under the name of a heriot (.(/). lleriots Heriotx.

were English institutions before the Norman f'oncpu'st.

The heriot, properly so-called, was a tribute of war-

lorsis, weapcms and armour, varying in ([uantity accord-

ing: to the degree, which became due to the king on the

death of an corl or a thegn (/(). Its origin is traced to

X'iiiii(r) 2 Scriv. Cop. 7:»2

irrailcilT. Vill. Ill Kii^!. 104.

(y) See 'inlf, p. .")(».

(;) l.did ('iirn.rallix' cane, 2

Ventr. ;t8; I Watk. Cop. :U0 ; 1

Siriv. Cop. .5.52.

i'l) Rcnt.s incident to copyhold
riiurt; may hv rcticutiifd ut ci

tint'iiislied under the enactment <

iti'il, ante, \>. 5t), n. (c).

(//) A,it', pp. 4S. ,(2. .51) ;

giadoll. \ill. in Kn>r. Itl2.

(<•) I Scriv. Cop. 4;{ti.

(d) .1 nil . p. .55.

{>•) Aiil,. pp. 114, ll!t.

(/) l.itt. s. 74; >i,ilr. p.

(g) I Scriv. Cop. 4:{7 itj.

{h) KewWc, Sax"ns in

Imd, Vol. I. p. 17S: V.

p. 98; 1 Stiibbs, Const.

N'itiii

.501.

En;.'.

,1. 11.

Hist.

i t

1 >
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tin- hors.. and iiniis with which thi- ficrmnn /////,(,/,,,

supphfil on h nf his iKwilis, and wliich rcv.Tinl ti lum
on th.- d.Mfh (if fh<' rnwrs{,). Whi'n \\\v law nf t.llilal

tfiimv liy niilitjirv scrvi«c had tfrown up in Kn^jland .ift,r

till- N'lirinan ('oiunifsf, these heridts wcrr i/rii.r.iHv

.siipiTSfded l.y reliefs (/). and so hecatne ohsoi.tr Tlu-

lienots, whieh are now (onnei-te<l with copyhold t. tmn',

have a (lifTerent orijiin. Heforc the Norinaii ('nii<|ii-f,

it appears to liave heen the c iistoni in innny place-^ th,,t

the freehoMer of land, who took a man to work on his

• leinesne as his tenant in villena>r«'. should fiiriii>li liim

with oxen, a cow. sheep and inii)leinents of liii>hati(liy.

as his farrniii;; outfit. Th.-se remained t!i.' pn.peitv nf

the freeholder, and reverted to him on the teiumi

,

• h-ath (/) : hut were usually transferred to the new I. Mint

ahinji with the holding. As time went on ^t hecaiiM' mi

estafilished custom that the tenant's heir s, ild sucrccd

to his deceased ancestor's holding, and tha. the lamllerd

should not take into his own hands all the defea.Md

tenant's cattle and stock, l)\it .should only take the l).>t

beast or some other chattel. The chattel, which the l„r(l

was accustomed to take for himself on the death <if his

tenant in villenage. se.'ins to have acquired the naiiie of

heriot hy analogy to the heriot properly so-called (///).

And to tl;< taking of this so-called heriot. the lord's M<rlit

in the tenant's chattels was at last restricted!//). In

this way the heriot became an incident of teninv in

;.'e(l. iini,., L>ii(l (d. : .MaitlaiKl, Comm. WVl. l:tH. al>n p. ill:

l>..lll.^(la.v H(.nk iitid H.vodd. Maitlaml, iJoiins.liiy Hii"k uimI
L'llS. .SccStiil,li>. Select Cliart.Ts, Jieynnd. ;»7, .'tS. .'tl'T ;!l'!».

' '• •"•
(III) Keinhle, JSaxcms iii IJii:-

(') Taritus. Cerrnaiiia. e. 14; land. Vol. I. [>. 178; \el. il.

-ee .Maine. Karlv biw and Ciis- p. !)« ; Vinotrradoff. \ill n Ki.l'.

torn. p|,, .'Uti :t4K; 1 S||,l,l)s. I,',!* Hi2 ; I'. ,V M. Ili-t Km-.
«Mn>t. Hi>l. \H. 2nd ed. |,aw. i. I'll", JDK.

(/•) I Stiihby. Coii.-st. Hist. ^ !Mi, (,,) See Laws of Ciiul. c 71 ;

p. L'til.l'nded.
; Freeman. Norm. Stubhs. .Select Clinrteis p. 7-1.

('on(|. Vol. V. ],,). ;t7!t. 8ti7 ; L'nd ed. ; (Manv. vii. .'>
; limit.

2i»;{— •<),').
§ r^, fo. 17N ; Flotu, lib. :;, C. Ivu.

(/) Sir Seel.oliiii. Ki,^'. \-in.
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villi-uaKf, and it ifiimiricd an inciilctil <'f coitylKilil

t.iiun' ('>). Till' ri>jlit of tli.- lord is now contiin'd to Mwh

i, cli.itt.l as till' ciistoni of th.' manor, jirown into a law,

will .'iiaLlr him to lakf(/')- Th.' kind of chattel which

HMV I).' takt'n for a hrriot v.iri.'s m ditV.T.'Ht manors.

And ill sum.' casi-s tlu' hcriot consists mcrciv of a money

|i;lVlllfnt.

All kinds of estates in copyholds, as well as in free- .i,,i„t tenancy

holds may i)e hel-l in joint tenancy or i.i common ;
and |'",',„',",„,

;iM illustration of the unity of a joint t 'iiancy occurs in

th.' fail that the admittance, on th court rolls (.f a

manor, of one joint tenant is the admittance of all his

((mi|ianions ; and on the decease of any of them tlie

•iirvivors or siirviv<tr, as they take no new estate, reniiire

110 ii.'W admittance (</). The jurisdiction of the Court of

Cliaiiieiy in enforcinji partitions between joMit tenants

iind tenants in coinnion diil not formerly extend to eopy-

JK.kl l'iids(/). IJnt hy the Copyhold Act of l«ll(,^)

this jurisdiction was extended to the })artition of

coiivholds as well as freeliohls.

(Ill •Siiiiictiims a heriut is diir

(111 llic (Until of a frc<lioMiii>;

tt'iiiiiil (jf a in nor, ritliiT as

tiiiHit 'irnn, or hy virtue of an
iniiiii'iiiiirial (iittiini. tHeriot ser-

Mii- is wluMi a lieriot haw heen

rtsiTicil as an incident of the

tenure of an estate in fee simple

LTaiileilin free tenure iH'forestat.

IH Kiiw. I. c. I. Such a reserva-

tiiiii wiiiilil seem to point to the

grant of an estate of freehold

upun the enfranchisement of a

hdliiiiiir in villena;;e. When a
heriut is ilue from a freeholder hy
custom (eiille<l vjheriot custom),
the fact ul>o seems to point to a
hiTiot. yielded hy a former tenant
ill villeri;ii;e, which has remained
the lords customary due after

the enfr.mchiseitient of the hold-

ing. See fiidt, pp. 4.", .'">l, t'.lo,

and note (dj ; I Scriv. Cop.

y.M M/., Itrd ed. ; Williams on 'HeriotM in

Seisin, App. A. Hy the custom res|M'ct of

of the manor of South 'I'awton, freehold*.

otherwise Itton, in the county

of Devon, luTiots are still due tlleriot

from the freeholders of the service.

manor; Iliiiiitrill v. l'n>therm,

1(1 (;. H. 2U ; and in Sussex and
Mime part . of .Surrey heriots from
freeh(ddcrs are not infrequent.

See Lard '/.Durhe v. IhiWiin

,

L. H. li» K\. 172; llarriiDii v.

I'diiill, 1(1 Times L. R. 271 ; antt,

p. .J9, n. (it).

(//) 2 Watk. Cop. 129; see

\V,.^Uni V. Haiku, 1897, 1 Q. B. §Heriot

St>.
custom.

(. I Watk. Cop. 272, 277.

( .liijii V. Mor-ihiiid, Beav.

2i:

(.si Stai. 4 * i) Vict. c. :!.%,

s. H.5, now replaced hv Oi A: OQ
Vict. c. 40, s. 87-
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Tf th(> fco simjtlo of n copyliold tononicnt he cirivcvHl
Knfranrliise-

eo|.jli.,l.is. "y rl"*' lord to tlit' tenant, the cojiyhold tcmin-. unh ;|||

its incidents, is for cv.-r cxtinKuislicd (I). When a „iaii„i,

of which lands were held by copy, was included in a

settlement, it was nsual to give to any tenant l„r lit,.

thereunder a power, operating,' under the Statutr
,,t

Uses(«). to convey the fee simple so as to iMifiaiuliiM.

any such lands (r). And the Settled Land Act. l.svi

now enii)owers the tenant for life of a manor to s..|l ami
convey the freehold and inheritance of any co|>vliol(| „r

cti.sromary land, parcel of the manor. <.itlier with „r

without the mines and minerals thereunder, so as m
•'(IVct an enfranchisement (y). In such cases th,. U'vuk

ot the enfranchisement are of course a matter (,1 • ,..

!^Z;;& ""'"^ \n't^yi'im f e parties. Hut by the Copyholu A,-,

lHr)2 (:).now replaced by the Copyhold Act, lf<'.»l (r/l.th-'

enfranchisement of copyholds (/•) was made coinpul.sorv

at the instance either of the lord or the tenant. ['\\,\i'r

the jjresent Act the compensation payable to the loid

is a.scertained by valuation, if the parties cannot ayivc

thereon {<). And if the enfranchisement be at "th.'

instance of the Ion", or the compensaticm amount to nior.'

than one year's improved value of the land, the eotiiiH-n-

sation shall, unless the i)anies otherwise a^'ree nr th.'

(.') 1 Walk. r,. p. :i(;2; l Scriv.
fop. (;.").'{. Deeds of enfrancliise-
nicnt of eopyliol.ls in .Middlese.x
or ^'orl-shire idi be iliilv regis-
ti'ied; H.Y. Huj. .mrJiir'Middli.
-c.r, 21 Q. U. 1). tio") ; antf, p. 2L':.>.

('() Ante, pp. 4L'f)-4;tll.

(r) The Copyliold Act. 1841,
now replacd in 'iiis respect hy
ttio Copyhold Ait, ISilt. I't. Ill,

iifforded faeilitie;, for enfran-
chisenienr where the lord or
tenant was not entitled to tlie
whole estate in the manor or
the land ; stat. 4 & 5 Vict. c. 'i'),

ss. 5t) HY/. ; amended by 6 & 7
Vict. c. 2,3 and 7 & 8 Vict. c. W,
ss. 4, 5, and replaeed by ,57 i<- .^iS

Vit;l. c. in, .-.^, 14 iO.

(.V) Stat. 45 * 4(i V,rt. .. :iS.

ss. :t. 20 ; see (iiite. p|i. \y l^'s,

(--) Stat. l.-> k 1(1 \irl. ... .-,1,

amended bv 21 A 22 \ii I c '14

oO.V r,l Vict. e. T.f.

(d) Stat. .")7 A M \'i((. ,. V,.

(fi) The provisions of ilic X>m
as to CO innilsory cMfnuii'liiM'-

ment do n(,. e.xtend to copylinl.;;

tor lives or yea'-s. wlii'te \\w

tenant has no right o.' rencw.il

(rtH'c, p. r>OI), or to manors in

which the Crown has any o.'tate

or interest ; stal. o" & h)8 Vict.

c. 4(), s. 98, replacini; l.J k 10

Vict. e. 51, s. 48.

(r) Stat. .'57 k ,'58 \'iot. c. 4(i,

s«, n 7.
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tenant dosiros to i)ay a gross sum, ho an anmial rent-

(liiiiHc of four per (cnt. of tlic amount of tlic compen-

siitiou to issue out of the ciifiancliiscd land :
otherwise

the cotnpensatiou shall be paid in a gross sum l)efore

th.' completion of the enfranchisement {</). Provision

is made for charging the enfrancliised lands with tlie cost

of enfranchisement (e). Compulsory enfrancliisement

under this Act is effected by an award of tlie Hoard of

Agriculture and Fisheries (/) ; and it makes the land t >

he of freehold tenure, discharged from any estate or

interest affecting the manor, irrespectively of the extent

(if the lord's estate therein or of the validity of the lord's

title (r/). Such enfranchis.'inent. however. do<'S not affect

the rights of the parties in the mines or miiu-rals under

the land, without their consent (h) : it does not deprive

the tenant of any connnonable right to which he was

entitled in respect of the enfrancVised land (/) :
and

the lord is to be entitled, in case of an escheat, to the

same right as he would have had if the land had not

been en'franchised (k). This Act also provides for tlie Vo^i.mtar^>-^_^

voluntary enfranchisement of copyhold lands to be „n,„t „n,i,.r

effected with the c( -nt of the Hoard of Agriculture ^\;^
and Fisheries by such a deed as would be jiroper on

an enfranchisement by a lord seised of the manor in

fee{/). and on such terms of comjiensation specified in

the Act as may be agreed on between the lord and the

(d) Sect. 8.

{^) Sect. Ii6, replacing L") & U>

Viit.c. 51. s. 32; 21 & 22 Vict,

c. !)4, ^<^^ 21 itj. ; 50 & 51 \ict.

c. 73, s. 23.

(/) Stat. ,57 & .58 Vict. c. 4t),

s. 10, replacing 21 * 22 Vict.

r. 114, rt. 10 : 52 & 53 Vict. c. 30,

.-. 2 ; sec ante, p. 1.50, n. (/).

ig] See stat. 57 & 58 Vict. c.

4ti. ss. 21, 2lj (3, 4), 38. til ; and
A(rr V. i'auxiin, 25 Boav. 394,
(ieiiilcil (in the former Act.

(A) Sect. 23, replacing 15 <fe It)

\ n t. c. oi, M. 46 ; 21 (i 22 Vict.

c. !t4, s. 14.

(/) Stat. ,57 & ,5,S Vict. c. 4fi,

s. 22, .cplacnig 15 * Hi Vict,

c. 51.S. 45.

(k) Stat. 57 & ,58 Vict. c. 4t>.

s. 21 (I li), replacint; .50 & 51

Vict. c. 73, sN. 4, 5. Hiifraii-

cliisemcnt by ordinary C(invc_\-

anc(> of the fee sinqjle from the

lord to tlie tenant causes the

tenant to liold the land of the

lord of whom the enfranchising

lord held it before ; antf, p. 41)
;

Elton on Copyholds, 289.

\i) Am, j>. ,j22.
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OF COPYHOLDS.

tenant (m). Such voluntary enfranc>.isoment has the
same effect as compulsory enfranchisem.-nt und.r thi.
Act (n). The Act further provides for the extinguKl,.
ment, at the instance of either lord or tenant, ,} anv
henot, (juit rent, free rent, or other manorial iiKid'ent
whatsoever affecting any land, freehold as well a«
copyhold (o).

(m) Stat. 57 & 58 Vict. c. ML
ss. 14— 18.

(«) Sep aule. p. .-,2:t, n. {g),
and the three succeeding iiDtc';

i/j) Stats. -.7 & 58 Vict. c. 4ti,
ss. 2. !)4, rcj>lacinfr 50 Iv 51 Vict
0. 7:J, .s. 7; I'l A 2> Vict 0. <J4.

«. 7; 15 & l(i Vict. c. 51, s. 27

riio Copyhold Act, 1.S41. ,.nn.
taincd i)n)vi«ions, which wero
H'lH-alcd by and not icciiactwl
in the Copyhold Act. isii4. f,,r

the commutation of tln' |„r,| <

manorial rights over his i,,,,v
hold>i. '
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CHAP'iER II.

OF THE ALIENATION OF COPVItOLnS.

The iiiodc in which the alienation of copyholds i,-

at present effected, so far at least as relates to trans-

actions Infer (•m>o,«, still retains nuicli of the siiu]ili( ity.

as well as the inconvenience. (»f the original niethod in

which the alienation of these lands wa.- tirst allowed to

take place. The copyholder surrenders the land into

the hands of his lord, who thereupon admits the alienee.

For the purpose of effecting these admissions, and of Cu-tomary

informing the lord of the different events liap))ening^"""-

within hi^> manor, as wen as for settling disjiutes. it wa-

fornierl' nece.s.sarv that his Customary Court, to whie h

all the c..pvholders were suitors, sliould from time to

time be held. The copyholders pre.-ent at this Court

were called the homnqe ; a word equally used to denote Humagc.

the body of freeholders present at a Court Baron ('/).

In order to form a Court, it was formerly necessary that

two copyholders at least should be jiresent ('*). F)Ut. in ( umt- m.iy

modern times, the holding of Courts liaving degenerate.
I ^'.'irho'u/i'kV

into little more than an inconvenient formalitv. it ha- |in-«-M. , ,,f

been provit^jd by the Copyhold Acts. 1.^11 and 1S<J|. '|'|'|,|'.|.'''-

'

that Customary Courts may be lioMeu without the

presL'Uce of any copyholder : but no ])r(Klamatioii made

at auv such Courts shall affect the right or it 'erest <>(

any person not present, unless notice theM-nf -liall lie

duly served on him within eine month (- ). I'ut wlieif.

(") Aid,-,
J).

4'Js ; 1 Siriv.

{'J) 1 BcriT. Cop. -SU.

y } >t,it. 4 A ."> \ I' t. I. :; .

>. Mi, now reiplaci'.l liy o~ ii oS
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Court rolls.

Steward.

tJ rants.

by the cuatom of any manor, the lord i.s aiithnriscr], with

the consent ot the liomage, to grant any ((miiihom it

waste lands of the manor, the Court must he ,|ulv

summoned and holden as before ((/). No ('diirt (an

lawfully be held out of the manor ; but by iiiiiiicniDrial

custom, Courts for .several manors may be h.'ld tniicthcr

within one of them (e). In order that the tran.sactions

at the Customary Court may be preserved, a hook i«

provided, in which a correct account of all tii, piocccdinj;-

is entered by a person duly authorised. This hook, iir

a series of them, forms the court rolls of tlic manor.

The person who makes the entries is the steward
; and

the coi.rt rolls are kept by him, but subject to the rijht

of the tenants to inspect theni(/). This ofhcer ak
usually presides at the Court of the manor.

Before adverting to alienation by surrender and

aumittance, it will be proper to mention that, whenevtr

any lands, which have been demisable time out of mind

by copy of court roll, fall into the hands of the lord, hv

is at liberty to grant them to be held by copy at his will.

according to the custom of the manor, under tlif usual

services (</). These grants may be made by the lord for

the time being, whatever be the extent of his interest (/().

so omy that it be lawful : for in.stance, by a tenant for

a term of life or years, l^ut if the h)r(l, instead ot

granting the lands by coi)y, should oiuv inako anv

conveyance of them at the conmion law, thougli it wrrr

only a lease for years, his jjower to grant by cojiy would

for ever be destroyed (/). TIk; steward, or his deputy.

if duly authorised so to do, may also make ;;raiils. a>

well as the lord, whose servant he is (/.•). It was fornierly

(d) Stats. 4 & .-) Vict. c. :!.-), s.

01 ; 57 & 58 Vict. c. 4(>, s.s. 8l' 12),
83.

(f) 1 Scriv. Cop. (i.

(/) Ibid. 587, .588.

(g) 1 Watk. Cop. 33 ; 1 Scriv.
Cop. iil.

(/() l><ie (I. Jtnyer \. SiriH-land,

2 Q. 15. 7!t2.

(i) 1 Watk. ('i>p, :!7. .See tno

Htats. 50 it 51 \'iet. c. 7j, j, ti

;

57 & 58 Vict. c. 4ij, s. si.

(<) 1 Watk. Cop. 2'X

iiiMi-^
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(Iniibtful whether the steward or his deputy eould make Crants may
• I I 1 . r i^i //i i> » I now Im' riiiiilf

grants of copyholds when out of the manor (/). Mut hy
,„,^ ,,f j,„,

the Copvhold Acts. 1811 and LS'.tl {)»). such grants may '"»""'•

be made out of the manor by the iord, the steward, or the

deputy st^-ward.

When a copvholder is <lcsirous of di>posing of his Aliination l>y

liimis, the usual method of alienation {)') is hy surrender"'""™
"'

of the lands into the hands of the lont (usually through

the medium of his steward), to the use of the alienee

and his heirs, or for any other <ustomary estate which

it may be wished to bestow. 'I'his surrender generally

takes place by the symbolical deliver}' of a rod, by the

tenant to the steward. It may be made either in or out

of Court. If made in Court, it is of course entered on In Court,

the court rolls, together with the otti-r proceedings
;

and a copy of so much of the roll as relates to such

surreml'T is made by the steward, signed by him, and

stamped like a purcha.se deed ; it is then given to the

purchaser as a muniment of hi< title {o). If the surrender out of Court,

should be made out of Court, a memorandum of the

transaction, signed by the parties and the steward, is

made in writing, and duly stamped as before (/>). \n

order to give effect to a surrender ma<le out of Court,

it was formerly necessary that due mention, or prcwxt- presentment,

)iinii. of the transaction should be iiiade by the suitors

or homage assembled at the next, or. by special custom,

at some other subsequent Court (7). And in this numner

(/) 1 Watk. Cop. IJO.

(w) Stat. 4 it .T Vict. e. :t.'),

>. sT, iiiiw replaced bv '~i iV "iS

Vict. c. 4ti, s. S3.

IH) For a case of copylioUi.i

p:i.*siiii; by cu.-;tomary bargain
arvl !<alc with the lord'.s licence,

>i'C /.'>€ d. Cart'fh v. Toirii.^, 2
Is. .V .\d. r,H.j.

I") .\ fiirm of .^ueh a copy of

I'liirt roll will be found in Ap-
I><im1i\ (D).

Ji Kv the .SI.amp Aet, IS!) I,

till. .-Uiup duly on u memuruii-

duin of a surrender if made out

of (.'ourt, ur on th'- copy of coiiit

roll if made in Court, i.s the

t-ame a.s on the >ale or iLiortgau'r

of a freehold estate |.-ee /;<-•^

Part. IV. Ch. ii..and Part VI.) ;

but if n(jt made on a sale or

mortgage, the duty is lOs., stat.

ot A: .>.i Viet. e. ;!it. 1st selieiluli'.

tit. Copyhold and Customaiv

Hstates, replai'iiii: stat. X\ A- :il

Viet. c. !»?, l-o the same etTed.

(ry) 1 Watk. Cop. 7'J ; I fSc v.

Cop. :^T7.
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now unncces.

8»ry.

fiature nf

8urren(lcn>e"s

rijjht until

admittance.

Surrender to

the use (if a
wife.

Surrender
of lands of

tlie wife.

Married
woman bare
trustee.

OF COPYHOLDS.

an entry of the surrender appeared on tli" ((iint n.ll-

thc steward entering the presentment as piui (,f th

business of the Court. Hut by the ('()|>ylioli| Ad. |y,i

(rephiring the Act of iHli). every surrender, wliirh th

lord is compellable to accept or acce])ts slmll lie eiiterii

on the court rolls ; and an entry so made ^liall 1* a

valid as au entry made in pursuance of a prcMntih.iit ii

the homage (/•). So that in this case tlic ceivnionv i

presentment is now dispensed with. When tlic siirn-ini,

has been made, the surrcnderer still continui'> ten.inr r

the lord, until the admittance of the surrendeice. Hi

surrenderee acquires by the surrender merely an iiuhnat

right, to be perfected by admittance (.v). Thi> rii;li

was formerly inalienable at law, even bv will, uut;

rendered devisable by the Wills Act, 1837 {!) : liut. lik

a possibility in the case of freeholds, it might always b

released, by deed, to the tenant of the lauds ("),

A surrender of copyholds might always be maile Ir

a man to the use of his wife, for such a siiiivndir i

not a direct conveyance, but operates only tlinmt;h tin

instrumentality of the lord(/'). And a valid siincmic

might at any time be made of the lands of a iiiarriw

woman, by her husband and herself ; she beitiii on -iicl

surrender separately examined, as to her free (iiiisiiit

by the steward or his deputy (x). Since the \'ri!(|iir ,iiii

Purchaser Act, 1871 (//), where any copyli-ild limdita

ment is vested in a married woman, as a hare tniMec (:'

she may surrender the same as if she were a /'»" -"!''

And under the Married Women's Property Act. iN'^^l")

(r) Stat. ',- & J8 Viet. e. 4li.

s. 85, rejilariiifi 4 & .') Viet. e. y,">,

s. 8!».

(.<) J>0( d. Tojuld V. Tojiilil, 1

1

East, 240, 10 li. 1!. 490: lt<.r v.

Dome Jiiih' SI. .Iiiliii Mildindi/,

r, n. k Ad. l'.j4 : Ddf d. II /;((/;;

V. iMin.f. 7 A. .«t K. I!»."i ; llojikiii-

son V. ClKimOdlaiii. lilOS. 1 Cli.

(t) 7 Will. IV. i- l\ict. '.•. M, b.3.

(/') Kiti mill (Jill oil:, 11' C'

4 Kep. l'."i a ; Cu. l.itt. 1)11,1.

(r) ('(i.Cnii. s.:i.""i: Ira.t^. |i.

(.() I Walk. ('<.|i. ii:l

(//) .Stat. :!7 A- .'IS \ 1^1. r

s. (i. now I'eplaiiil h\ "lU A

Viet. e. ,").!. .*. Iti.

(;) See iinli . p. I!4s. n, (,i.

(«l Stat. 4."i \ 4li \ I''. '

... 1 (:.vi!>. .. 1). 2 =: -V--

PI). 344—347.
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a married woman may dispose of copyholds, v.hich <'"pyhnld«,

belong to her as her separat-' property hy virtue of * /J-, ^J^,.

thiit Act, in the same nianncr as if she were a /fm« ''*'* P'""P*"'^y

When the surrender has been made, the surrenderee Admittance.

has, at any time, a right to procure (uhnitUuicc to the

lands surrendered to his use : and. on such admittance,

he becomes at once tenant to the lord, and is hound to

pav hiiu the customary tine [}>). This admittance is

usually taken immediately (') : but, if obtained at any

future time, it will relate back to the surrender : so

that, if the surrenderor should, subsecpiently to the

surrender, have surrendered to any other person, tlie

a<liiiittance of the former surrenderee, even though it

>hould be subsequent to the admittance of tin; latter.

will completely displace his estate {d). Formerlv a Ailniittiitico

, , . , ^ ^ ,
'

, . iiiiiv now Ik»

steward was unable to admit tenants out of a manor (r) : „^,^,^,. ,,„, ,,f

hut l)y the Copyhold Act, 1891 (replacing the Act nf tl"' >"»""••

i,S}l), a valid admittance may be made, either by the

lord, his steward, or deputy, out of the manor, without

holding a Court, and without any presentment of the

surrender, in pursuance of which admission may have

been granted (/'). Admittance may also be implied

from the lord's accepting quit rents from a person paying

them as heir of or surrenderee from a former copyhold

tenant {j/).

The alienation of cojjvholds bv will was formerly Aliinati..n

_ , . •!
"

"i- i' , • ''\ will.

etteeted m a sinnlar manner to alienation iiilrr i mi^.

It was necessary that the tenant who wished to devise

his .state should first make a surrender of it tc the U'^e

I'll Si.'f II) Thninr" 'I'iiiiihI. dr.
Art. IIMW. 1 Ch. 4"'" 4'j;».

(') Sic Appindix (I)).

((i) 1 Watk. (_'()[). 103.

(H lioe (1. I.iach v. Wliilidn.
a H. >v All, 40'J. 4:i."i ; l>i>e <1.

(i'li'r i.iirji V. 'iiiirerby, 7 (.'. B.

W R.f.

X. s. dm.
if) Stat. .">7 A- r>f Vii'i. c.

s. S4, replacing 4 & .> \'ict. c.

->. ss. 90.

I/) Eich^in.tlirnl ('niiiiiir-i.

j''i-i. isa4. :; i^ li. 4:;o.
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of bis will. His will then formed part of tlic surnndir.

and no particular form of execution or attistiitiim wa-

neccssary. Tlie devisee, on tlie decease of Ins fr.tatur

was, until admittance, in tin; same posit inii ii> a -ur-

renderee (h). By a statute of (Jeo. 111. (i). a (hvi>,. .f

copyholds, without any surrender to the use of the wiH,

was rendered as valid as if a surrender Iiad hrni maili'l/),

The Wills Act, I.S;i7, retpiires that wills of copvlicild land^

shall be executed and attested in the same inaiiiiir ,i<

wills of freehohls (k). Hut a surrender to the use df tho

will is still uimecessary ; and a surrenderee, (ir iKvi-cf,

who has iiot been admitted, is now empowered todevbr

his interest (/). Formerly t!ie devisee uiKJcr a will wa-

accustomed, at the next Customary Court held altirtL.

decease of his testator, to brin^ the will into Coint ; ami

IVoentrnpnt a presentment was then made of the dcctax' i,i tli-

uf «ill,
testator, and of .so much of his will as related totlicdivi-r

After this presentment the devisee was adinittid. a((iiril

iiowunncccs- ing to the tenor of the will. Hut since the ('(i|ivl;iild V'

of 1841, the mere delivery to the lord, or his steward. or

deputy steward, of a copy of the will has been suliicifiit

to authorise its entry on the court rolls witlidiit tli.

necessity of any presentment ; and the devisee iiiav

be admitted at once (//().

biry.

If 111' |icr>nll

clrt'iii adiiiit-

taiu'c, tlip

lord may
scizi'

q'lnii'iqtic.

Sometimes, on the decease of a tenant, im \wx^m.

comes in to be admitted as his heir or dcvis,c. In tin-

case the lord, after makiii;; due proidamatinn at tliivi

con.secutive Courts of the manor for anv ]htsoii \vd\n\i

right to the premises to claim the same ami !)• admitted

thereto, is entitled to seize the lands into his own Iiaiid-

(/() Wdliii irrii/ht V. EhriU, 1

Miui. (i-J7 ; liuUips V. I'hillij,.--.

1 Mv. A: K. ti4H, (;ti4.

{i] 55 ('.(-o. 111. e. 192, U'th
July, 1815.

0) I>or d. Sdlfrrritf \. /lurllr.

5 B. .t A. 4!!2.

ik) Stat. 7 Will. IV. iV 1 \ict.

('. ?(!. s>. 2. ;i. 4. 5. !i : >.!• 'ii^h.

p. IV.S ; (;,i,/„,nl V. .1/../-/. I.. K.

(i (,). H. 441.

(/) Scit. .!.

{Ill) Slat. I A 5 \irt. c. ;t,'i,

ss. SS. Si», !Mi, now rr]>Un\l by

57 .'.• 5S VIrf ." 4(; ;^ si. .S.".
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iiiinii.<n>ir. as it i-i <'.ill''il. that i-. '/;//,/ -miif jutsoii cl,iiin-<

.I'liuittaiK'"' ((') ; ii'i'l t'^' ^1''' ~Ii''<ial (U^tniii (if -iiiiif

III,mors, lie i-i <'iititlf<l to <>'\/.<' thi' l.iinU ,ili~iilut<lv. I'lit I'p.vi-i-n m

a- thi> riillit "f til'' lunl tni^'lit !" \ rv |ir'Jii(liri,il to
^^^f |^''''_"J^^^,._

inf.iiif-. iiiarrit'il wniin'ii. ^imi liiiiii'n- intitl'd to ailnii; - ri'-'l wih'h.

11111- • 1
I'll' I'll -•

t.tni'f tu aiiv riijivtiiil'l l.ihil--. Ill i(iii~,,i|U''n('i- *A tluir

in.ibilitv to a[i[»Mr. -[x'ci.il |irn\i-i'i!i \\,\- iimi mafli' liy

Act III' i'arliaiiifnt for th'- NJi.iiiMH-. ,|i|iiii--i"!i >>\ -ucii

[i.'i-iiii<. -t'fiiritiu' to till' Innl hi- [iru|i'T' tim-. .itnl |iiiihiliit-

ii!'.' aiiv ah-^oliit>' t'oitVitiin- nf tlic l.irnl- Uw th.' iifi,rl.,i r

tii' [.tii-.il of any iiif.mt. inaii'i'-il womaii. oi- luiuitir -o

firimij l)v iiii|ui^itioii to rom,' in .nui \ii- ailiuittfil. ni' t.i

|i.iv rhi' tiiii- inipo-i'il on ,iiiniitr,inci- w-i.

.ilthouL'h iiii'iition I'.a- ("^n ina'l'' of -mi ri-tiih-i- /-i Si.autr i.f

///r ,i.r ,,f rh.' -iur'-ni|.T.'r. it niu-r not ihrivfor., Iir
, "7v'

t',",
"

""''

^ii).|"i-i'il that till- St at lit.' of I
'-..^

i ji] lia- anv ,i[i|ilirat ion • n|iy||.,i,i-.

f'l lojivlioM laniU. Tlii- -r.itiiti- r''!ati- '-xi hi-ivi'K- to

ll''<'hnl(|--. 'I'hf -i-i-ill or fi-llil;,l |io--i -,-iol> of ,lll ro|)\-lioM

l.in^l i'\''i ii-in,tin-. a^ \vi- Ii,i\( n (</). \i'-ti-il m th.- loiil

"t thf iiuuior. Xotwif h-t.indini' that cu-tom li,i> i_'ivfii

to t!i.' cupyhojiltT till- t-njoyiiK-nt of thi' l.iinl-. thi-y .-tiil

iviiiaiii. in contt'inijlatioii of law. tlii' lonl's fr.'.-hoM.

rii'' I ii[i\-hol(lfr cannot. thtT'-forf. >iiii[>l\' hv niiMii- of a

-u'r< ndiT to hi- u»- from a forni.'f co|ivho|i|i-r hi- <h-ini'-<I.

in tl).- words of rhe .Statute of I'^r-. in l.iwfiil -li-in for

-ii''h •-tatf as he li.i- in thf u-'' : for tli-' -•-t.itf of tin-

-iirr<'ii(i(/ior is custoniarv onl\\ and thr <-tat'' of th'-

sinr.'ndi.'riM' cannot, consciiiicntlv. l)i- i.'r'-.it.-r. <_'r.-toni.

li'i'Ai'V'r. has now n-ndtT'-d the title of th'' eo])ylioldei'

'|uite independent of that of his h,nl. Wh'-n a -urrendef

"i nVa-k. r,,[,. o;{4
. is.riv. /^,. il. Tn-n.:,,,, ^-. M;~,:,ii. i:

(•,!.,:!.-..-,; /J.„ ,1. /;„;,, V. 7',-.i.- M. ,v \V. V!-.'. Mu* : l>n,.. , v.

'•'"•
1 1!. \ .\'i. 7;!n. See /•.•,. 7. . '.nl,..l ,/./..,/,.„. ' .,..-(/ I ,„„/„,,,/,

•'(';'(,,,„,„,.. V. l''irr. l^'.n. '.) If. \'>. im. r>\iK

- ','• !• 4-". (1,1 Stat. 27 H.n. VI H. c. 1";
'' st,,t.^. 11 (;,.e. IV. A- 1 iiph. ],. l>.t.

U*i |\- .;- ,. .J
r. _ ... ....:..! -,:; -:,j^

Vl.1. i;. ,"), s.-. lit), 125, IJO Sre
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of copyholds is inadf into tlic hands of the lord in ii„

IIS)- of anv person, the lord is now nit'rcly an in>tiiiiii('n'

for carrying; the intended alienation into etTeet ; ami \\\,-

title of the lord, so that he he lord <lr f'tuln. iv quitr

iininati rial to the validity either <<f the siirreiMJcr or nl

the sui)se(inent admittance of the surrenderee!/). Hnt

if a surrender .should he made for one person to th" u-.-

TnistH. (,f another himhi Inixl lor a third, the Hiiili (ouitct

Justice would exercise the same jurisdiction (ivir \\v

surrenderee, in com|)ellin<{ him to jierform the tin-;, a-

it wouhl in the case of freeholds vested in a tni.-tir. And

SiitltiiKiit-i. wiieii copyholil lands form the subject of settlement. t!i.'

usual plan is to surrender them to the use of tribtic-,

as joint tenants of a customary estate in tee siiii|ilf,

upon such trusts as will elTect, in eiiuity, the >ettleiniii!

intelldetl. The trustees thus hecome the le^al ((ipvImM

tenants of the lord, and account for the rent> aixl |irntit-

to tile persons heneticially entitled. The e(|iiitalil'

estates which are thus created are of a similar natuiv

to the ecpiitahle estates in freeholds, of which we haw

Se|uuate use. alrcadv spoken (.s) ; and a trust for the separate u-e e!

a marrie'l woman mi<;ht he created as well out of e(i|iv-

Iinpliod hold as > at of freehold lands (0- And imjilied a> w.ll

'•""^'follis
'^'^ express trusts of co])yholds are eipially enfoieeable in

IviMital.le ecpiity as in the case of freeholds (*()• An equitable

<-.t,it( till! estate tail in copvholds mav be barred by deed, iii the

iiia\ lie liiined
.

"

"

t i i i i i i „,i
l,y deed. same uianner m every respect as if the laniis tiail heenoi

freehold temire(r). Hut the deed, instead of Wm
inroiled in the Court of Chancery or the Siijuvine

Court (j). nnist be entered on the court roll< o! tin

manor (v). And if there be a protector, and li.' conMiit

(,) 1 WatU. (op. 74.

(..) .If//., p. lltl .-(/.

(I) See ant', p. :U1.

(</) Anil, 11. l!Ki.

(r) See anir. p. lil'.t.

:y\ K«:;t, :'.!<.• 4 W:!!. !V. e. 74.

||. S.( ((/./.. I'P
ie4. m;.

(y) tHH t. 53. It haa been

ileoideil. eeiitrary te the pun
lent iin[iies-i()ii. thai ihr ciitn

must lie nuiile withai -i\ i .tlcmla

numtlis : lli'i'ii"'«'<l ^-
^""•'"'

.{OHeav. 1 ; c:!,!,,.,,^ \ .
>i"ip' .-i:

lieav. l-til. 1 l)e (;..!. .V S. Gl'l

(;inii V. I'm,,"', . :i:'( h. D. ao.
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to tlic disiMHitiua by ;i ilistinct il I. siidi d.'-.l imiM lif

PxecuttHl by him ."ith.T on, or any tini<> \u'Um: the <l.iy

on which the deed barrinj? th.- t-ntail is .'x.TiittMl ;
mid

the (hv'd of const'ut must also hi- cntiTrd on thr court

r,,lk (-) Upon the death of a sole tru>t f coivvhold-'. lirNni„h..ri of
'""

1
-'• I 111- If i"i'\""'''^

bfiiisj the tenant on tlic court loMs, Ins .-tatc, it oi
^^^^ ,,, ,,|,

inlicritaiicc, do.-s not devolve u|...m his |»Tsonal n-piv- -i <n.Mu-.

sentatives. accordiu',' to the law now ooveinini; the

(l,.v<)hition of a simihir interest in freeholds, but will

pass t>> iiis heir or devisee (»/). I'>ut under the Land

Transfer Act, IH'.»7 (/<), the estate of a rrsln!. (fur I nisi of̂ n -i',, ,,,<•

of copvholds entith'<l in fee devolves on his death to
"'"'

Ins personal representatives in trust, subject to his

a.'hts, for his heir or devisee, in tlu' same maimer as a

like e(piitable estate in freeholds (r). Ivpiitabh' estates

of inheritance in copyhold lands descend benejicialiy,

,111 the tenant's death and intestacy, to his customary

hfir according to the custom i)revailing in the manor

of which the lands are hehl ; unless the custom be

specially conhned to the tenant on the court rolls (</).

\s the owner of an e.iuital)lc estate has, from the Ivimtal)!.'
' 1111- estate c;llltlot

niitiire of his estate, no legal rights to the lands, he is
i„, ,„n.,.,i.

uot liiiiiself a copyholder. Fie is not a tenant to the lord :
''"^'l-

this position is tilled by his trustee. The trustee, there-

fore, is adinit'.ed and may surrender ; but the ceshn, ipic

Inisl cannot adopt these means of disposing of his

(:) .Stat. 3 & 4 Will. IV. c. 74,

8. .")IJ.

(a) Stats. 57 & 58 Vict. c. 4ti,

8. 88 ; r>i) & 51 Viot. c. I'.i, s. 45,

repealing 44 it 45 Vict. c. 41,

s. W, 'is to copyholds ; .see aitir,

p. -M-i; Hi: MitU Tn(it-, 31
I'll. D. ;n-2. 40 Ch. 0. 14.

(6) StiU. lid k 01 Viot. c. 1)5,

.. 1 (ij.

(<} lie S(jiufri-ille J: Tiinirr

055; .seonii^f, pp. ."iiM»,51S. Hut
in the case of an executory trust

of copyholds for the heir of sornc^

particular person as a purchaser,

the heir at coiiinion law will be

entitled ; I{o>m rt-- v. Dirin II, I

Atk. 007. Oil) ; He llitdsim, VMH,
1 Ch. 000—002, 005. The same
rule applies to freehold lands,

.subje<-t to the custom of i,'avel-

kiiul (jr l)orou;,'h Kli^lish
;

I'jHlrii,-!, IWi, 2 Ch. 583; see J'all, ;/ v. I'olln/, M iJcav. 3li:i ;

:;::c, pp. Jvj, S.Vi J:iS, 51H.

{d) iritih V. It'ood, 4 My. & Cr.

324; Re Hud-son, VMS, 1 Ch,
:i3i Mti, pp. 5'J—01, 2(Jl.
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i'i|llltiilil

cstitlc ti'll

liiav Imii'

It'.ul I

KxiTptinnn. cquitfthlo inttTcnt (v). To tlii-* u'fnoral rulf. lM.\i.>,.r

thtff! Imvf bcvii admittt'il, fur «iih\ciiiftu'c' >,iki . tin,,.

exceptionH. Tlu' lirst in that i)f a ti-iiatit in i :| >\||(,-.

Trimiit of cHtatt' !( imifly f(|uitiil»l<' : Itv tln' Kims and Urni^,,,,.

Aft. iS.'i")
(

/"
), till' tenant nf a tniTcly iM|iiii.ilili' i -t.,-

tail is ('ni|)o\vi'ir(| tn har ttii' fiitail. fitluT liv i\'"\ m ii

^iirii-nilir. manner alio\f descrilied, (ir l)\' siirifiidei hi \\v -.nn,

manner a- it liis estate ucif lej,'al (r/|. TIh' -.11,1,1

except ion relates to iriarrii'd women, it liein;; |i"\i'lr(j

llii-h.iiiil 1111(1 l)y the sam<' .\< t ',//) that \\hene\cr a hiisliand .in.l vii.

"''''"•;^
shall snrrendrr anv ropvhold lands in whirl, -1,.- J,,.,.

wifc'^ ei|iiii- or ^he aiid her liu-liand in her rii.'lit. iiiav li.ur .m',

ul>li' <>'lal"'. . 1 1 . . . . ii r 1 II I 1

cipiltalile e>tate or mteicst. tin' wile shall be -. |Mi,itrl\

fxamini'd in the same manner as she wnuM hav Inru

had hfr estate or intei'est been at law instead <il ii' M|iniv

mi'rel\'(')- i'lid eveiy such surr^'ud' r. uh.n m;.|!

examination -hall he taken, shall he hiriilui'j I'H il;>

married woman anil all persons claiming,' uiiih 1 Imi ;

and all suireiiders pre\ionslv made oi land- -iimLiiiv

circnmstanced, wher" the wile shidj iia\e heen ~r|i,ii,iir,v

examined hy the person takini^ the sni render, ar. tin i,lr,

declared to he ;.'ood and valid, lint tlie-e hk iIimiU nt

conveyance. thollLlil tnlei.tled hy \\\y lav. ail' li-t ill

ai'cordance with principle; I'm' an etpiil; lih- r-i,iii 1-.

Htrictlv speakinji. an e-t.ite in the i ontenipliiinn n|

eipiity only, and has no existence anywhere e!-.
.

.\-

therefore, an eipiitahle estate tail in cnpylmlil- m.iv

projierly he l)arred by a deed enteicd on the (iniii lelr

of the manor, so an ecpiitaiile estate or inten-t in (opv-

holds belonging to a married woman was nmre proiirilv

convoyed by a deed, executed with her hu-liiiiid - cm-

currtnce. and acknoirhdijul by hei' in the -aine luaninr

(,) I Scliv. Coj,, LMiL'. -Ne line ,-.."iO.

can 1)1' cxiicliil liv llic lend 111 (;/) .Sir (//./.. p. .p1

rcsjK-ct iif any dcvoliaicii ef tlic (h) Mat. :! .\ I Will- 1^ ^-
'^^

f((UiIai*U' *.-.->laU' ; lliiii \. liiutn- js. liw,

/((/, 35 Ch. J). t>42. (i) Sec ante. p. uJS.

(/) Stat. .-JiV t Will. IV. c. 74,
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I

as I

Ketov

f the liinds were frwhol.l (k) Ami the Fint's uiu

Ties Act. by which thi--* iiux le of coiivi-yiiiicc !<

;h u (Jfttl nhoulil bi'
authoriHinl, doeH not rccjuire tliiit sucli a deed f^hould m-

enten'il ««u tlu- court roll.'. If a married woiuans

...iiiitiihle estat<' iti copyholds be|nii<; to Ikt for her

sr[.;irate u. e, or as her -.parate pn.|MTty under the

Married VVometi's I'n.prrty A.i, IHSJ, she may .Uspose

tliwvof in tlie Nime maimer a> .1 >\\>- w.re a /'W W. (/).

The third exception is in llie ca-.- of the sah' I)" an I':m"''|'Ij'I|'

n|uitahU' tenant for lif.-. or prrsmi having th.' |'<'\\ers ];/_;;';( J/j-.^.

of a tenant for life, of srttlrd cpv In.l.ls ,m.ler the power
|:;;';|;;'7>;,„

,-iven l)V 'he Settled Land Act, l.ssj (»,). when the ,„„i..r-,s,.nlc-a

vendor is empowered to convev the la; d m. sold. f„r '""' ^^^'^

all the estate or interest which is the snhject ot

the settlement, by <leed to be entered on the coiut

rolls (/().

Copyhohl estates admit of remainders aiialo-zons to Uoraaindor".

those which may l)e created in estates of freehold {•>).

And when ii surrL.idcr or devise is made to the use of

any person for life, with remainders ovir, the admission

of the tenant for life is the admission of all persons havmj^

estates in remainder, unless there be in the man«>r a

special custom t<> tiie contrary (/>). A vested estate in

reniaii.der i> capal)le of ali.'iiation by the usual mode of

surrender and acbnittance (a). Contingent remainders of CntinKont
111- 1 . ii i .1 ., rcmainucrs.

copvhohis have always had this iHlvaiitage. that 1lie\

have never been liable to desti action by the sudden

deteniiinatiou of the particular estate < n which they

t

(<) Stivt. :i A 1 Will. IV. e. 74.

K. 77 ;
.<('<• Ciirt'r v. Carltr, IS'Jti,

1 c'h. Ii.'; anil, pp. :i:!7. :i:w.

(/) See ante, ))[). :Ul ^^V^.

(m) Stat. 4.5 A: 4tj Viut. e. :fs,

>-. ;(. 5S; nnti. pp. lit, I I 1. I-'O,

IJ'" l:U. 140. l'J!», U4, V.\

[n) Si'ct. 2U (1, 3) ; Hr .\„,/liir A. & E. KM

•:i7 Sll' ])Ult, p. .')H''

(0) Sec- 'iiitc, pp. ;>

1 Cli. \).

;t8ti,

(j,) 1 Walk. Cop. T,{> ; Doe il.

Wiiidir V. I.ain.^. 7 A. & K. lU.'i ;

Smitit V f.7«> -.(«.' /1-. 4 C n. N. S.

;{.J7 ; llaiidJUtd v. linniljii 1,1, I

Dr. iV S. 310. Si-.-. li(iwi-^<-r, .i>

t.i tlie rt-\ersi(imr. It"j. v. l.adi/

(if the Miumr nf hulUinjh'iiii, >^

('/) 1 Walk. <'ol). .VJ ; 1 SiriV.
'

ir.s.
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depend. The freehold, vested in the lord, is said to he

the means of preserving such remainders until the

time when the particular estate would rejiularlv hav.

expired (/•). In this respect they leseinble contingent

remainders of equitable or trust es' .i ..[ fn'cli.iMs. a^

to which we have seen that the k'.A s< isin. v -i, :| m t|i,

trustees, preserves the retnainde !>' iii d -i lu Mdii (-i.

But if the coiitinfient remainder I'l i ;!'h ludiin,

iiilo posses.siim the moment the particular cNiatr wmili

naturally and regularly have exj)ired, sucli confniL'Hi'

remainder will fail altogether (/) ; unless it shdiild haw

been created after the Contingent Jiemaindcr- An.

ilSTT (h). and would have been valid, if created a> .m

executory limitation
; in which case it will be |ireMrv(i

by the Act. which extends to hereditament.- of aiiv

tenure. In other resjiects the creation of com indent

Remainders of legal and equitable estate- in cop\||(,|i|s

appears to be governed by the sanv rules as are apimi able

to similar interests in freeholds (j).

Executory devises of copyholds, simila'- in all re-prd?

to executory devises of freeholds, have long been [in-

niitted {//). And directions to executors to sell iIm

cojjyhold lands of their testator (which direitiun-. wr

have seen (:), give rise to executory intere,-t.-) are -nil

in common use
; for, when siu'h a (brection is gi\eii, the

executors, taking only a [)ower and no estate, have ne

occasicm to be admitted ; and if they can sell beloie the

lord has had time to liold his three C'listoinaiy C'()urt>

for making proclamation in order to seize tlie^ land

(/) Feariic, ('. H.:tlO; 1 Wiitk.
('<![). l!Mi ; 1 Soriv. ('o|). 477 ;

J'trhrit/i/l V. (irii/, :iO Hcav . ;ir>2.

{"} Ahtr, )). 4(tt).

(0 (;ill). Ten. 'JOG; Feanie,
('. K. ;tL'(l.

(") Stat. 40 \- 41 Vict. <. Xi
;

sec aiilc, pp. 3!t4, 444.

(.r) Aiilr,
I

,.. 41t tTil :
!!

Cl'irki -s ,S,ll/,i,Hiil, I'.tlil, I t li.

407.

(V) 1 Watk. Cup. L'le.

(;) Anir, p. 4:i:f. 'I'lii' .>(at. lil

Hen. VIII. c. 4 aiiiile > u< ni|n

liold.s : I'ljilJin-dlil. \. \l ilillinin,

Ue (;. & S. L'atI ;
oiil,. [i. l.Ti.
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quousqne(a), the purchaser from them will aloiio require

admittance by virtue of his executory estate which arose

on the sale. By this means the expense of only one

admittance is incurred ; whereas, had the lands Ix-cu

(icvisi'd to the executors in trust to sell, they must first

have been admitted under the will, and then have

surri'iidered to the purchaser, who again must have been

admitted under their surrender. And in a case where

a testator devised copyhokls to such uses as liis trustees

should appoint, and subject thereto to the use of his

trustees, their heirs and assigns for ever, with a direction

that they should sell his copyholds, it was decidt-d that

the trustees could make a good tith- without bcnig

admitted, even althougii the lord had in the meantune

seized the land qiiouaqtie for want of a tenant (h). Ihil

it has been decided that the lord of a manor is not bound

to aeeept a surrender of copyholds iithr riros. to such

uses as the surrenderee shall ap])oint, and, in default of

apitoiutaient, to the use of the surrenderee, his heirs and

assigns (c). This decision is in accordance with the old

rule, which construed surrenders of copyiiokls in the same

mauner as a conveyance of freehokls inlcr cnns at

common law {d). If, however, the lord should a(ct|il

sucli a surrender, he will be bound Ly it, and nnist admit

the appointet! under the power of appointment, in cas(-

.-uch power should be exercised (e). It has been iuld

that, where copyholds have been devised to trustors on

trust for one for life, and the tenant for life has sold and

conveyed them under the powers given by the .Settled

Land Act, 1882 (/), to a purchaser before the trustees

I.M, <l n it

IjiiUII 1 In

a>r
1

t ^iir

reii

f in

U r tn-

nil

IWJ. 11 >i >.

{II) Svv (iiiii\ pj). ."i:{o, ."liil.

(//) (.tii^n V. Uiiliard-ioii, !) Hare,

(ilW, J Do (;., .M. & (;. tiSS; iiiid

.-< ( /.'. \ .
( iirliitl, 1 E. & li. h;f() ;

Seriv. ('o[i. ITS.

(,) It. V. O.niilli. I A. .V K
2s:i ; ii'iililiiiiiiiiii V. Ahi iifiii:i.

iri/.>^ 3 ji. & ,s. an
.skmiiiv V. (.'hichf.iter C<

litlii. 2(li. 7J.

(' ) t'Uick V. l)()ivniinj

IT.Iiir. Ii!l7. l.tC n 'U'>.

.ilalil.

ti.'l) ; I

.M. .V (;. 1.

s Dow. iV i;

( (,//, :i D.' (.

< „u. (./

)

Stal. (.") \ 40 \ ul.

ss. ;i, JO ii. ;i) ; uiiU, II,

i//( 1 Walk. Cop. lUS, 11(1; 1

Si:

I.!

1 .|( J-

i.

! \

ii

/! I

^1^
t ;,

Ml
1

H
i I
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liave boon adniittod or tlio lord lias soizod <iho„.^,„u,,

the purchaser is entitled t. Ik- ailniittcd on |.aviiiriit n|
,,

single fine (//).

Husband
and wife.

Miirricd

Wdinen's
I'miMTtv
Art, I87t).

With regard to the interest ])osscssc(

and wife in each other's eopyliold lands

I hv ll

Wife's sp])a-

ratc proiRTty,

Curtesy.

Frt'clKMul

IV liu-h;ili(|

'll'' llU-ti,iIiii

was entitled to the wholi- income of his wilVs Lin,| .iu,,,,.

her coverture, unless the land were settled on \u\-\ u't

her separate use {i). Hut the Married \Vonien> I',,,,,, ,.v

Act, 1870 (A-). provided that when any copvlioM ,ii

customary proi)erty should descend upon anv \voiii,,n

married after the j)assini: of that Act. a> Ihi,,., „.•

co-heiress of an intestate, the rents and pmiit^ n| m„ h

property should, subject and without prejudic. i,. th.^

trusts of any settlement all'ecting the same, helmiu to

such woman for her separate use. And uinl.r thr

Married Women's Property Act, l,s,S2. a married wmiinn
is entitled to have and to hold any coj)yhold land vlnri,

belongs to her as her .sejiarate property und. i ;|i; t Art.

and the rents and profits thereof, in the same inam.i ;:-

if she were a./'cwr >.olr (/). A special cust^an apjirai- tn

bo neces.sary to entitle a husband to ba tenant l-.cm'.^-

of his wife's t'opyliolds (///). A s|ieeial (aiM.im .d-i i-

roquired to entitle the wife to any interest in tl,e i,;,,.;-..!

her husband after his decease. Where mkIi rii-tem

exists, the wife's interest is termed her /Vrr//, ,/, /,
. .md :t

generally consi.sts of a life interest in one di\id.d tliinl

part of the lands, or sometimes of a life inten-t in th"

entirety (n) : and. like dower under the old law. fiv.l„ii(li

is paramount to the husband's debts {,,). Fiv,!,, nrj:,

however, usually differs from the ancient riizlit nf deun

in this important particular, that whereas the unjnu »,is

'/) Ante, pp. 5.'{0, .vtl. r,:i7.

(fl) He Sni/hir rf- Sj„,„lla'.<

coiilrnci, :!4 Cli. 1). I'lT.

(0 1 Walk. Clip. 27;t. X),-., 4th
0(1. See aiitr, pp. .'CU, .'{41.

ik) Stat. .;il! k .'!4 \'ipt. f. !*:t.

s. 8 ; passed 0th Aug. 1870. See

niiti . p. .{U ,V II. ly.K

(/) See ((i,u. p|,.':iii. :;):

(III) -1 Walk. C.-ji, 71. ^.

to frccholiU. ((/' . [. ."..;!.

(n) I Scriv. Clip. ,s!<.

621.
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.(1 to (lower of all fri->-li'iM
entitl

hu.-bau<l was ^nh-ly -•i-

.1 V. hich :i"r

/' '//•/ i;u!ii.ir iiv>-r-

turH/.). the right to tr.-.-h-nrh ih— tmr Li.,i,illy atta.li

uutil th- actual decase ot th.- hu-bari'! n/l aii.l it may

b,. a-tVat..Ml by a .l.-%-i~.' "f th- L'l.U i'V tii- will of th-:

iublmmKO- FrefbtTich. th-r.-f..--. i~ n. .j-n.-ral n^

impfMlhiu-nt to thp fr.- ali-naMnti by tl,.- hu^baii'l -f Iih

,.,.i.yhnl.l laivV. without hi- wif.--- c nil. urr.ia-. 1" tin-
j^^^';;;';,:;'^,,,

nil'-' th>- important manor of ( ii-lr-hhaii. \'<v\n- aii ,, „. .^
.

p-

,.xc.,-pti<»n . for. by the cuprum <•( rhi- ihaii^r. a- --rrir.i '" '•

l.v Art of Parliam.-iit. th- fiv.-b-nrh nf ^i,]..\k~ aitarh--.

lik rhf aufi'-tit riiihr of dnw-r "nr nf fr-.-!i":.i-. mh all Th--

r,,i.vhn|,l latiiK of inlu-ritaia-.- "f v.h\r\i tl.nr hu-liaul-

u-,-i.- t.-nant- at an\ tirnt- diuinL' tn- cMvirui,' im. And

th-iv arr Oth.T rxc-ptinn- to th- Mil- i':, Th- 1 )-W-r I)ow,T.Vt.

Arri./, .].»> not ext.-nd tn fi— l.-n.h :/>. KiiManciii--

„l,.IltUnd-rth-Cor.vhold Art., 1,-:,-,.! !>'•! (,/:.dn.-tlnr

atf-(r th- dow-r. fr—b-nd, nr eurt— v '.f aiiv p-r-nu

;arri-d b-: Te th- fnfrauchi—m-Mt t ik— -tt-i t {:''.

II

,, /..!,. :i.-... .<; ^•.^-^ MV:;!. IV. M-^ ,

J.-, .^,, 4'a'a..- b-t-. M. \ ' !-
;.; h.,. ,i. Rnld'U \-. <.'.'n,.r,i, .:,, . 1 . /•

. I -
1

i

.

.-.
iJ J .

" J :i •

' >. .

:2 W.itk. fV,p. ::! .V n.; - -1. rili^iru ! v 1'. \i->-.

1 >rr;v. i-j.. iJ<i. 3nl fl. : Elt-ii i. .jl.-. :;i.

I

i,t
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PART IV

iF PER>ONAL IN-" .riK.>T^ IN RKAL K>TATE.

Thk >uhj •Ct- Wtllcll IKIV- iiTlifrto urciUrUMl our

attt'nri.rii dt-rivf rt I'n-at int'-n-T h"u\ th>' M!iri([mry (i.f

thi'T nnu'in.

fr

\\'> liavf -••n tllar Tl il [ti'i-ri'iii'' liftWffii

I't'lloK 1 ami ooj.ylioiil Tfuui- aii-<'U tmm rh .• <li-

;in<ti(iii whifh prfV.iiU-il. m
r..i,nr,- :inii rfimff in Vlll.'Il.l

m aiuu-i:' tin hrt Wft'ii tr>

'ii\i''

tr.

ami

ill

"1 mil rliat '-tat.'-. ( -f

anus atlM

'tt

r<-iifiiif'iit> lAv.' thfir I

i'». Tl 11' law <

iritriu to til''

if r.-al jiro])frty. in
,i!i' ii-nt t>-uilai

\vlii(!i t.Tin both fr.-.'hol<l an<l copyliolil int.Te.-.t< ar.'

in, lii.i.Ml. is full "f ml.-- an.l prineipl-- to U- fxplain.;.!

r.nlv l,v a ivf.-rencf to anti-juity : and many of tlios.-

I nil- aii<l 1
inciplt-s wtT.-. it mu-t b-' contVssKl. mucli

ii.,,rr iva-oiiahl.' and us'-ful wiu-n th.-v \v.t.- first iu-ti-

tut.-.i than thi-y aiv at j.r.-M-nt. Th-- -ubj.-ct-^. liow-

.v,-r. on vhich w an- now al'out to b.- .-nL'ati*-'! po-s.->~

iirtl.-ofth.-int.'r.-t whuhanM>< from anti.iuitv, alt houizl.

rh-n- pr-~.-nt vaUu- and iniportan>,.- aiv uii'iUf>tioiiab!y

L'l.MT. Tin- principa'. int.'r.-t^ of a p.-r-onal nature'

.i-iivrd from land.-d pnjp.'rty an- a t.-rm of years and

mviXiiivK'. The origin and r.-a-on of the ]iersonal T.-rr

nature of a term of years in laii<l have In-en alreadv " '

attHiii.te<l to be explained (r) : and at thr pre.-ent day.

!.'a<.-h(

rliiiiiis.

Id mterests in land, in which, an^on2st other

all building lea.se.s are included. I'orm a sul>]biecr

,lr

^11

i ! I'

M,

il

"K .l»'V. pp.

iO) AiUt, pp.

l.i. 4J— 4.".. 4-.i:;.

12—15, 4-'—«.

U >,
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McrtLMUC

(IF i'i:us()\-.\L i\ti:rksts i.\ hi:.\i. ini\ii-

suUicii'iitly iiHiK/rfant fo requiro a scparat.' coiiMilrrati.n

The personal nature of a niort^'a^c was not i!.,,,i.

estahlislicd till lon^ after a tfrni of years was ((,ii-|,|„,,,j

as a rhattei {,[). But it is ik.w settl.'d that rwiv i,„...

yiajie. wiiether with or without a bond or ((Ach,,!,.
f,,

the repayment of the money, forms part ot the hr]-^,.ij

•'State of the lender or mortgagee (r). And wImi, it i-

k-nown that the larger proj)'>wi„n of the !an.|< in t];,

kingdom is at present in mortgage, a fad U' ii'i,i'!v

allowed, it is evident that a chapter devoted tn n,.. :>;-,„,,

cannot he superlluous. It may he point, d om .]:,,.

mortgages, as well as leaseholds (/). are inciii,!,,] ;„ ,,,,.

s;)nal estate as passing to the executor or adiiiiii.Mr.it,,..

without reference to thcfpiestion whether tlir\ ainim,,,.

specifically recoverable. As will be seen inrilMT ni,, tt,,

estate of a mortgagee may have the (piality and in, li l'-

of real estate '// hnr, but will nevertheless t,,ini |.iut ,.;

tns person.d estate in cf/uif// (ij),

(d) ThiiniliiKiiiiih V. liiiLif. 1

Cliii. C.\. l'n:{. ;{ Swaiwt. tL's.

arm,
I ItiV.", ; Tnhar v. Tiihoi: ."i

tswaiist. ti'M.

(') *',,. I.iti. :.'iis ,1. ,1, iii

(ij) .l/r/t.pji. 171 i:i:,



(
>i:5

)

('iiAi'Ti:!; 1.
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At th*' present <la\'. (Hie of tlie must impdrtaiit kinds

iif (iiattel iir per-oual inti'ie-ts in landed pi'dj-erty is fi

Term ot vears, In' whicli is u!idev~.tn()d, nut tlie time

inerelv tor which a hvise i- L'tanted. hut al-u tlie interest

>'e. Terms (if years may practicallyannnred u V tlie

)! cdU-lilereil lit two kUK tir.-t. thus. wliich are Twn kiinl

l-Cif

( re.iti'd tiv ordmary least

r^'Iit. which seldnlii exci'ei

ct to a veaiivwhich aie sulij

niiietv-nine \'ears. and in

t iif winch > II larue a nuiiiii

l.lUil anil liDU-e en titl.

er of the ()ccu]iiers of

to their occupation : and

I'Ci'Uillv. those w liicli are created hv settlements, wil

III' iiiiiitLra^e ilceils. m resiiec

re^Tved. which are freiiuenth

t of which no rent is usually

V foi' one thousand vears or

iiinre. winch are oiteu vested ui trustee.- and the object

(it which is u>uaily to secure the payment of money by

the owner of the land. Hut althougli terms of years of

ditferi-nt lengths are thus cn-ated for different jiurposes,

it must not. therefore, lie suji]»osed that a long term of

year- is an interest of a different nature from a short

Mile. On the contrary, all terms of years of whatever

leUL'th possess precisely the same attributes in the eye

of the law.

The consideration of terms of the former kind, or A tenancy

thdse created by ordinary leases, may conveniently be

[irt'ceded by a sliort notice of a tenancy at will, and

a tenancy by sufferance. A tenancy at will may be

arises when aparol (c

(a) Stat. 2U Car. 11. c. :J, s. 1.

Hi

'.I

.

^;.f

li 5

Hi
f i }

iiVi

It

nil

'I'i
U'

ha',;:

I
k'il'
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1

or n:n-<oN'Ai. inti-ri-^ts t.\ rkai, kstatk

person lots to aiiotli.T, to hold at tlic will u|' the |(,,„,

or person letting ('*). The Icssc.', or person takiiii; tl,.

lands, is called a tenant at will ; and, as in- n.uv 1„

tu ned out when his landlord pleases, so he may l,.,i\v

when he likes. A tou'Wit at will is not answirahlo f„r

mere permissive waste (r). Uv is allowed, if rmn.d mr
by his landlord, to reap what he has sown, or, n. it -.

Mnhlenu-nts. Icfrally expressed, to take the enil)lcintiit> («/). jlu!

as this kind of lettinji is very inconvenient te hdtl.

parties, it is scarcely ever adopted : and, in i(in>tii:i

tion of law. a lease at an animal rent, made L'liniaiiv

without expressly statinj,' it to he at will (c), and uitli.,ir

limitini; any certain jjcriod. is not a lease at will, hut a

lease from year to year(/). of wliich we .-hail |.irvrntlv

s|)eak. As we have seen ((/), the Courts of law v:,n-

sidered one in jMW.se.ssion of land as n'sliii <jiii hn^i to !.

merelv the tenant at will of his trustees (/<) ; alilumi;!!

Inut tciiiint

at will

Tciiivniy hy h(- miulit liave been absolutelv entitli'd in eduitv \

Lc.iso from
year tu vciir.

tenancy by sutterance is when a person, who has (iii'.'iiiiill\

come into possession by a lawful title, holds siuh ]ii.-t-

sion after his title has determined.

A lease from year to year is a method of letting vtrv

commonly adopted : in most cases it is much iiHUi'

advantageous to both landlord and tenant than a liii.-<

at will. The advanta<fe coiisist> ' this, tliai li.itli land-

Notipotniiuit lord ai\d tenant are entitled to noUce before the tenainA-

common law.
^'"" ^^ determined by the other of them (/), By thi-

common law, this notice nmst be ijiven at l.a>t lialf

a year Ix'fore tlu' e.\j)iration of the current vrai ef tin-

('/) Litt.s. t)8; L'Ulark.Cdiiiin. Dougcil v. Mrriuthi/, 1^9:1. 1

14.-,,

((•) Uunirit V. Mditlnvd, K!
M. A- W. L'o7,

('/) F.itl. ,-<. (is : sec Cinri'i v.

II rW, .') T5. A- A.i, Id.-,.

(r) hor (I. Hfftor V. fo.r. II

Q. H. 1-2-2; />.., ,1. iJi,;, V.

IhU'.r". 7 Kx. «!».

(/) hiiiht .1, i:n,r,r V iwl '.

1 T. K. l,-,'.». Ki.f. I j;. K. iiii.
;

(). B. T.'iG.

(</) Anh. p, l;i7,

(/') I'omfrH V. IIiik/h.^ 2 \>v

son, 471'. 481. Scr .l/.//,,-/ v

r.ffik: Hi C. H. (ml'.

(/) As to the I'tTcct of an as-

signment of his interest bv a

fPT-ar-t fr-m v^;r '• v.^^r.'.,-?

Allco'-kv.MooiUii'',, II y. H. I'-

noc.
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trll.t

-.lllii' >{

tiiiiincv (A) : for the tcnaiuv taiiiiot l)f (Icti'iniiiird l)y

i„i,. ,.nlv (if tlif parfifs, .•xccpt at tlir I'lid '>f any miinli.r

,,j uhdl'' vrars fniiii tlif tinif it lic^ian. S.. tliat, if tlic

lit ciitiT 1)11 ariv (luaitcr day. \\r can i|iiit mily on the

iiaitcr dav : wlii'ii oiur in |i(iv-f~-inn, he has a

ii^rjit \i< ivniaiii tor a v.-ai : and if no iioticr to unit 1>.'

,tivi-u for liaif a vcar after he ha> had |lll^-ls^i<ln. he uill

!,.i\.' .1 iii;ht til ivniain two wlioh' yr.ii> finni thr tiiiM'

|i,. cimr in : and so on fioin year to vi-av. I'.nl in thi-

ra-.. i,\ a trnancv from year to yar of an a^jriciihnial I inln ti,.'

ImMiiii:. witliin the nu'anin.u of thf Amicultnrai Hold-
'ui-',,'!,,,^,^"

'

i;i'i. Alt. l',»nS(/), a vcar's noficf. i-\|iiiinL; with a year •^''- I'"'""-

III tiiiaiicv. is now rciiuiii'd in ui'd.T to di'terinine the

triMiicv. liv tlic 2-Jnd section of the Act ;
niiiev. the

l.iihiloid and tenant asiive in writing' that this vection

-li.ill not a|)ply. in wliidi case a half ycai's notice will

h.' -ulUcii-nt. This section, hnwevi-r. does nut extend

re a c,i-e where a feceiviiie; order in liankrii|itcy i-- made

aL'aiu-t the tenant (//') ; and in this case aUo hali a

\ear"- notice a|)pears to he siitlicieiit. The M'ctioii.

ivciver, ajiplies only to tenancies Inun vear to year.

v.hirli are (h'teniiiiialile iiy implication of law. and not

te tiio-e deteiminablc at si.\- months' i.r any other n

ni tiiitire liv tlie ])arties" express aLMciliiem (/'). I Ildel'

the -aiiie .Vet ("). a landlord may irive a tenant liMin Nm,. . i., .pnt

.v,u !(, vear notice to ipiit part only of his holdmii wiili
i|''|,ii,,.j.

I view to till' use of the land for any of the impro\ements

slMciiii'il in tlic Act ; the tenant haviiii: the o|iiion, liy

'/l H'lhl i\. FUiir.r \. Ihi,l„i. \\v-\ niilcr ni.ide nw\rr ihr

1 T. I!. I.V.I, li;:f, I K. K. lli'.i; picM'Mt |.r.i.tuc iii lonkrupley

Mv\ -.,- hn, d. HriKlfuid \. W'lt- pn.iiciliiii.'-. ;
-ee W hh. I'er-.

!::.. - V.aA. .V)1, S H. H. CiTll; I'reli. -'T- -'' l"th ^^.

ir„!,v. 11 ,//;„», F. Ilhi^i. I.lfl.. ill) /;'/»/r."v. y.a/. I.-. (>. 15. I>.

I'.ii'.i. 1 1 h. J77. L' cii. ;u:i. 4(i:i. :i>n. .iv.iiiia mi the -\. t ni

e'i SI, It. ,S Kdw. \'ll I'. L'«, Iss:!; .Mill MC ,M-. , ,lt..l y...

r jiir-iiL; ill this ifsiiOL-t tlio [1. "illi. II. I7>

.\.iMilnir,il Holdiims -Acts of (.<) Mat. s K.iu. \ll. r. Js.

I'^'-:! ,111'! IS7."), stilt,-. 4ti \- 47 -. :.':!. npla. iiiL' 4il .V 17 \i.t.

\ 1,1. ,. lit. s. :!:! : ;i8 .t: :i!) Vict. V. 111. <. 41 ;
lis .«; ;W \ irt. <. H-'.

'.,|J, ^,-..jl..-)4— .jS.

I'") .\ rcLciviiiK order i-* the

yj, ,>4— as.

I !

r'. *

:i !

1
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roiiiitcr iiotict' in writing within twenty-i'ijilit dav-, tn

accept the same as notice to ([uit tlie entire lioliliiir

Whiii hiiM- Tills Act does not a|)|ily to any lioldin^ which i^ imi ,i,l,,i

w'alim 111.'
wholly ai,Micultnral or wholly pa.-toral. or in |.,iii ,i;;i;-

'^'^^- cnltural and as to the residin- pastoral, or in wji.ilr ni n.

part cultivated as a rnaiket ^farden : or to anv hnMn.;

let to tlie tt'iiant durinj,' his contininint e m :ui\ niin,

appointment, or eiir ' lyment hcl<l under the laiidlMnl ,^,

AirrcciniMii as The jiurties to a le.oe from year to year, wlieili.i i.i .m

,,„it. ajiricultural or any other holdin>:. may w^vv tlut il-

tenancy sliall he determinable on other teinis than tin.-.

specilied in the Ajjricnltural Holding's Act, or iiii|.li((| In

the common law
; for instance, hy three month-' iiiiiiir

to he 1,'iven on any day (»/). A lease from vcu ti. v.ai

can he made by parol or wi>rd of mouth (;). il ilir i.n*

reserved amount to two-thirds at least of tlie lull un-

proved value of the lands ; for if the rent n -'iMd uu

not amount to .so much, tlu' Statute of Fraud- d'rii!..

that such parol h-ase shall have the force and efi. 1 1 u\ ,i

lease at will only (s). A lea.se from year to vear. n-. nii;^-

a less amount of rent, must be ma(h' bv deed (/). Tiit

best way to create this kind of tenancy is to let the l,iiii|>

to hold " from year to year " simply, for mui li liiivMii"!i

has arisen from tlie use of more circuitous niethiHi- (,[

saying the same thing {n).

Cnint i>f

li'ii.sp fidin

year to year
by l)iiri)l.

Bv lUiil.

Lca.M' for il A lease for a fixed number of vears maw l.v thr

luimber ot

yoar-.

not e.xceed three vears from the makiii'' tli.iioi', .umI

Statute of Frauds, be made l)y jiarol. it tie- tiiin ilo

ip} .'Stat, .s Kilw. VII. 0. L'S.

s 4,S (I), n|p|atiii>; 4(i \ 47 \'ict.

1. (il, s, ,'i4 ;
••(( J!i I.fiiiKl-^tir d-

.MdiiKihKim, nils, J K. H. 472.

'riit- Alt of ]^7•") aiijilitil III iij;ii-

ciiltuial and |iastoial liokliiit:- of

two acre- and iiprtards in extent

;

soe Stat. :\X \ ;i'J Vict. v. 'J:.', s. 58.

('/) Kdi'j V. Kiiisjifld, lhit7. 2

if. li. 47r> ; .-If Mdijo V. Joint.
19211, \V. N.uS.

{!) Am/'/ V, ll'i' (.'/. j;,,. .\l.r

Lfast s (L. .-!) :
.•< ' . n-iii /. ',-,

V Si niilii H'k. 1' S; Ik -lit.

(-) I'D Car. II. I .:;.--, 1 J.

(0 Slat. K* H\
iSff Hai:

irlr, jl^

.Mr

]. -. ?i.

(i .. y ; lk)i il. ( :u /,. \
,
>>l „,.,/,,

7 <-). li !t.-.7; /' . „> V /;'. ./ n:l

.i 1'.

,

SO'llti/. I'.MI 1. 1 K. 1 .444.

/. 1 }n V. Jiiihr. i;io... - 1\ 1.

"<>; I'JUl), 2 K. |:. .V,i;i.



OK A TKRM OF VI;AK> 517

if t!n' rent ri'scrvfd iiiiKUiiit U> twn tliiid^. at iiMst, n

111'' 111 II 1 iii|)ii)V<'<l valiif t).1 tl II' land (./ ). L

ir at a n\Vfl- init, Wflf lt'(iuilfd \S liiit loasi
|(irmrr tfiiii nl yi'a

|,v tilt' Statiiii' i>f Frauds (y). In li.' put iiitn wiitiuj; ai'd

liiiifd liv til'' paitifs uiakiiii: iIm' >.iiiii', hi tlii'if ajidit.-

rr<|iiiri'il til Im

III vMiliii^;.

thrirlUltn lawlullv autlicpjlx'd iiv wiituit'. lint

it a |iai'at(' Muiii poll'

i'''l
iHiurii til III' luadf 1)V di'i'd

lii'irililaiiii'ii' v\a>

And till' i:

l\\a\'.'

1 in- l,i;i^ii« ill

, ,
, - 111. I 111 " ntliiu iio«

|iiitv Alt. ISl-i, piuvidi'd that a li'asc, ii'ipiiird hy law
rr,,iiinil n.

til 111' ill uiitiii!.', of an\' tiiHiin'iits m liiii'ditann'iits, '"' ''.^ ili'i'l-

he void "' /""'. unless inadi- l»\ d 1 liUt

-M'h a li-asc. altlioui.'li void as a li'asi' Im want ol its

liiiiij; liv dci'd. iiia\' 1)1' i;o(h1 as an a;.'r('i'ini'nt to j^raiit

a li'asi'. Ill /I V tiKit/is niltdl (jiinni juikiI {!>]. .\nd siller l'rc>iiit

thi' .rudieatme Aets took ell'eet (r). rt lias lieeli li«'ld
{',',i^'^,',',"'„I,',,,.r

that a tenant in possession of land under an af;reenient n" im^'iiliil

1 111- 11 r 11 wri'iiiK-

fill a lease. wliK'li lie is entitled to eiitoree speeitieallv

under the eijuitalile jurisdiction of the Court ((/). is to

!» tieated in those Courts (hut in those Courts only),

whirli have jurisdiction to eiifoice the .-|iecilic |ierforni-

ain e iif tile contract, as if he were tenant of the land

•// I'l'i- upon the terms of the a!j;reeiiieiit (<'). A tenant

under a mere ai,'reeiuent in writing; (/'), i^ ihu> placed in

iiianv respects in as (rood a position as if he iiad a lease

li\ deed ; hut without a deed he does not ohtain the lei;al

|.| LiU. >..")!»; :.",Mar. II. (-.:!, V. /',«,/. KIC. li. 4J".
-.'.': /.')/(/ /)'(//(o» V. 7'«////i(i. .") .\. (') Ant,,]). 177.

A K. s:,ij ; iiiiti . \i. 111.").

!/! J'.t C.ii. II. c. :!, s. I ; anif.

y Ih.-,.

i.i /;/'/ \. II ii/iiiU'Oii, 2 A. \
K. i;:"i. li A. .V E. hJ4 ;

.'^. r. 4

N'''\. \ Man. ")ll,j. Sec inili . pp.
:;i. :i-'. :!.v.i.

('I Mat. « A: il Vict, <.-. Imi,

-. :i. n (>c.iliiij; Stat. 7 & >< \'i(t.

I. 7i). >. 4. to tlie saiiii" etTect.

!) I'liiLir V. Tn^iifll. 4 .lur.

N S ls:{. atlirmca J l)c C. A .1.

I
; /''i/'i/ V. Ko.^liiKj. 1 H. \- S.

(r/) Sci^ aiiti . p. 17.'i \ n. (<) ;

Siidii, V. .Iv). -, I'l (). li. 1). -M).

(I) \\iil~h V. I.onsdulf, 21 Ch.
I). !l ; yiiiii'.oi V Hoiiil. 4 'I'inii's

1-. 1*. 4."i7 ; l.oirtlii I- V. Iharn.
41 til. 1). J4S. I>li4 ; Cnniij, \.

T<iiti,U, 7 Tiiiu~ I,. K. Il'li; .l/«/<-

'hr<lir llniiiiii < 1). V. ( oomli'',

lillll, J I h. lill.H, til7 ; llirhll V.

<,r,,i,, l!»lll, 1 K. B. l-'.'i.j, :.'.)!»;

'ioUM'in V. Siiiii/ir.<. l!tl."i, 1 Ch.
.'49; see Fo^tir v. /iVfc.-, 189J,

'J (). li. J.V) ; Inland lU'rniie
:i7l : Tuir,/ V. Mollttt. it) (.'. B. Coiiijiir-!. v. Ihrf,;/. I'.IU. ;! K. li.

N. ."". -WS; liiillaMii: v. I.toii, 7 1180; 'ml,, pji. 'l'J7, 1!»S,

li .V .\. 7:t, uvenulmg Stratlon (/) See null, p. 2lJU.
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estate for the term f^raiited to hmi, ami liis itii.,,,t

letiuiins merely e(niital)le (//). It <l(ies imt h .|iiii,- ,11

.

formal words to make a lea^c for ve.irs. TIm' u.nl.

eiimmoiiiy employed aie " demise, lease ,iii<l In lull

let
; liiit any uonls iiidi<atiiii; an iiiteiiiK.n hr ^n.

possession o| tlie aiuls for a delermiiiaie Uinr ,m|]

AKnTiiii'iit lo lie siitlieient (A). ucordinjilv, it sometmn- li,ip|„i„,i
ll'ilSC lllinlll

I , I I. 1 11
'

i

formirly previously to the |{eal Property Act, 1.^1."), that u li,,l u,.

ut'iaw"
'"'^' ""'•'"* '•>' ''"'

P'"''*''^ merely as all a<;reenieiit t., . \,,iit,.

a lease, was iii law construed as itself an .niu.il |.,i-,.

and very many lawsuits arose out of the (|iir~ti,,ii

whether the elVect of a iiiemoramlum was in law .m .n luil

lease, or merely an aj;reement to make one Tln^. ,,

mere memorandum in writing; that A. a^'reed tn |ii .in.i

15. ajjreed to take, a house or farm for so niaii\ \ra|v. ;,t

such a rent, was, if signed hy tin- parties, ;is niin ii ,i La-.'

as it the most formal words had been emploveii i/i |lv

such a memorandum a term of years was createij m \hr

premises, and was vested in the lessee, imiiieijiatrlv mh

his entry, instead of the lessee actpiiring, as at |ip-riit

merely a rit;ht to have a lease graiiteil to him iiiadnui-

ance with the agreement {k).

f I. ise may There is no limit to the number of ve.irs hn uimh

any'uumber "' '''"'"' '"*'>' '^'' ^'"'tetl
: a lease may be ma.lr i,,i W,

ef ycurs. bid, 10(10, or any otiier number of vear> : ilir wnlv

TluM.. iinist reipiisite on this point i: , that there be a deiuiit.- |..ii.,l
lie a piriud

r •
. i

• ,
,

lix.-.l for 111.- >n tmie fixed in the lease, at which the teiin m.intnl
ctiiliiiir.

I',ItiS; Ih: (I. II (,//., \ ',

Ka>t. J4t ;
|l.„ ,1. /', / w i,

/^.v. hlimv. ITS; >. '
, I \|..., A

Scott. L'.VJ ; W nil', 'II' \ h:'il',.l.

r> U. \ Ad. IHI.': /-.,-- V
','„ </,/„. 4 A. A- !•;. L'.'.-.

(./) Sep I'lirrliri.-r v. I.nhfnhl
Jin inn/ Cn.. l!l!.->, 1 K. I!. JSl :

iinlr. pp. I!H, lie'

(li) 15ai'. Al)r. i..a.-i-> (Kl ;

Ciirl'/ii/ V. .'///., ti .Man. .V C-v.

173.

(() I'oolf V. hditlei), VI Ka.-it,

(k) Ky thf Stamp Art, 181)1, as iiiiiciidcd hy tin- liii.cn.r ,\. i, \'.<\>'.

li'a.scs ijruntod i.n or after the 29tli April, lit hi, arc. with -i mc tauj
tiuii.s, charged with an nd lalurnn .^t4^lllp duty on iIm r.nt iiMiviii

"it ilouoU lilt- lalf.-i .-'IttU-u 111 tiie foiiuwiiig lahie. i,r.i,-.rri i;'«iif^"

btfurc that date wtru charged with stanij) duty uiidci tlic .stauij'
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\,-n. IH!»I .ui'l l>*7<i, Ht lliusr r.it.-. Lilly. If Ui.' rmt, wtnthrr

r,-vrv.Ml an t\ vi'iirlv nut or ..thiT»H<-, m at ii rat.' or iivi nii."' r it--

U III.' r. rn
H II-.- f.

I I'

ir Ml.- t. nn

\--l iriu' i'l I"
.'! II 11 li

.||

'..'. iii.l not .-\..-,-,li,,j 'Jii

IH .. I-.

|.-| .,
-'"

Ll'in f,,r i-v. IV full -mil of iMi,

iii'l ,il-.i for Miiv tr,o 1 loii-il |i.iri

nt t;,-,o III, n-of .

1

1

u li ti 1-'

n II II 1^

M I-' 1 1

n 1.-) 1 hi

I Ill :t II

.»
t III

1) o :i li II

I III II :t II <>

\i, I in\ |iri imuiii ulmh iii:i\ l.o |>.ii.| f.-r lli.' J. ,!-. i- ,il-o . Ii ir.'.-.l

Milti '111- ~;iiii>' ml "iliir.iii .lut\' -1- ..11 .1 ...ii\'\ III.'.- ii|...ii llii-

- ill- ..f l.iii.l- f.ir thf -.iini' (..ii-iiiir itii.ii i-r.- /-../. I'.irt \'l.) Tli.-

.,iiiii.-r|.,iri f,i';ir- ;i i|iit\' of -"•
. nnl. -- lli.- <lu!\ ..ii tin- l.-.i-i-

I- 1.-- than .'i-.. Ill wlihll i:l-o 111.' I ouill.-l |i III I", II- Ilio -.lllio

.i'it\ ,1- 111. Iia--i': -mil if not ,-\i-, ui.-.j |i\ iln- l,--.-i-, 'i iloi - ii..t

I. ,uiri« nny -taiii|i iliiioiiiiL' tlml tin- |iri-|.ir iliit\ li.i- l.i.-ii jiiii'l on

li. oriL'iniil. At;ri-i'iiu iit« for lr:i-i - f.ir .my ti nn iioi rMii'lini:

iiiKt\ -iivi' vi'ar- art' >ulijiTt to lln- -.iim- .liil\ .i- I. .i-. -. Ami Iri-.

-

111 lli. -iil.-.-i|iifiit!v to anil III ronf. .riiiit \ w I'ii -ii. \i -i.t. • iiiiiit - iliil\

-Iiiniiiil -in- i-liar.'cil wjtii tlif duty of -i\|iiiii-- .-Iii\ l.i-a-r~ of

f'irni-iii-.| h'-u-i- or ,i|iartiiHiit- for iiiiy trim |. -- tli.iii a \.-.ir. » ln-ii'

t!:.-!iiit f..r ~iirh ti-rni r\r(-i-il.< :?,")/.. an- ii.'« -nl.ji-rt loa iliily of ."i-.

Aii'l any li-a-i' of a ilwilliiiL'-lioii^o or put lli. -n-of f.i|- aii> .1. tiluti-

iiiih 11.-1 I \rri-iliiiL.' a yi-.ir. at a n-iit ii.it i-\. .-i 'liiiLr 'I"' i-i'o ot In/.

|.. 1 iiiiuiin. 1- 11. i« 1 liar-_'i-al.|i- «illi tin- -Limp iliity of om- pi-iinv

-1 ,, < ovi-iiaiiN III .1 |.-,i-c to iii-ikr iinpr..\i-nii-iil- .'i a-Mit i..ii

-

; i ill.- propi-rty ilo not >iilij('i t it to any .uMitioii-il .lut\ .
.~^'r- -tat-.

:.i ,V ."i."i \ii-t. r. :i!(. >-. 7.V-TS. ami l-t'-clinliilr. tit. Ij-a--. n-pl-n-ii".'

:::; .\ :il \ i.t, r. !I7, >-. ',»»>— liMlaml -clicilulf. til. l.-a-.. : In K.Ju.XII.

. '<. -. T-"i : 1 Cell. V. 0. L'. .;. 1.'). l.<'a-i-< L'ranli 'I in |iiir-iian< - of .iii>

i-iitrail iiiailr nn or after llio 2'Mh April, llllll. for any ti-rin of

Mil- . 0-, ,,/ii,,; fiiiirtccn yt-ar-^. iini^t al-o U- «tanipril with tlir appn.

I'll it.- iinTi natit valiio iliity >taii)p; unli--s the a'jrrcini-nt for -mil

1 It-.i-i- wrr.' -o >t.iinp<-il. in whirli ca-i- a Ifa-f iiiailc -iili-ci|iiriitly

• ill. I in . ..iifornilty with the nu'ri-cnicnt nrril not 1«- .-o >tani|)<-il.

hi. n iiK-r.t v.ilue iluty is levied. anioiiL'^t other orra.-ion-. on the L'ranl

• -f -ii' ii a iea.-;e. and i- a crown debt payaLIe hy the le-soi ; lnit it i> not

' !iir_-. -1 on the le>Mirs e-tate in the land lea.-eil. .'^ee -^tat. In Kdw.
\'I1. r, s. >s. I (ii). 4 : 'i/i// . jip. 2.')li. L'S."i; /.o-/, I'art VI. ; I \\in>. \'. iV

I' ''<'' /., L'lnl 111. Ini -n-inent value duty on lea-e- hy a tenant for

.^t.lll 1'- - -n

.IL-l-i 1 111. III -

t..r 1. .1- -.

In. 1111. Ill

\ al 1.- I'llU

an. -t,iin|.

.-n .-a-.- fo,

o\.- 1 1 1 \.-,u

(In I<-a-.-s of

li'. .-f -.-ttl.Ml laii.l |.( -7.
. p. |-_'7) i-, -1- h.-tw.'en Imii an.i th.- rem <• -hr- -ettle.l Ian. I.

. piiyahle out of capital moneys ; and lie i- enipowere.l

niioiint thereof on the settle.l l.an.l ; Itr Mnntoii Wihan ,1

!• .a. »

m'

A '-'", iiii.a. 1 c: -'(1.
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must end (/) ; and it is this fixed period of endiuj; wliidi

distinguishes a trrm from an estate of freehold. TIuk

a lease to A. for his life is a conveyi'.nce of an f>tatc nf

freehold, and mu.st be earried into eti'ect by the |jni|i.i

met lux! for conveying the legal seisin ; but a k'a.^f to .\.

for ninety-nine years, if lie shall .so long live, gives liim

only a term of years, on account of the ab.solute (crNniitv

of the determination of the interest granted at ;i t'iwn

time fixed it) the lease. Resides the ti.xed time lur tin

term to end, there must also be a time fixed from wlnil!

the term is to begin : and this time may. if tlir pairii-

A term may please, be at a future period (>/*). Thus, a lease mav in

rommcnce"at "i^f't! for l<l<i }ears from next ( hiistmas. For. a> 1im»-

a future anciently were contracts between the landlords and tln-ir

husl)andmen, and the interests of tenants for yeais wiiv

treated as lying outside the law of freehold estati> (,ii.

no objection was made to the temuit's riglit of occiiiiatiim

Not limited being deferred to a future time. \W the ancient (nnmion
by the rule

"
. .... ... '

, . ,

r.i'aiiist law, no time was limited withm wnich a lease to khh-
l)eii)etuities. „^^,^pp in fiititrn must begin : but of late years a <|U.'>tiiin

has bet.1 raised whetlier such a lease must not l>e mi

limited as to arise within the period prescribed liv tli''

rule against perpetuities (o). Rut it has now l»in

decided that a lease to commence on the expiiv at a

future date of an existing lease does not give ri-e to an

executory intercut (y>). but confers an immediate \i-Xr<\

interest, and is therefore not void, if the term graiitiil lir

limited to begin more than twenty-one years altri tli'

date of the deed granting the future lease (7).

l/ertses of

lands in

Middlesex

and ^'(lrU-

shire.

I..eases of iaiuls situate in Mi<lillesex 01 Vinkshiiv

may be avoided, if imt icgistered in the count \' i'L.'ist'i.

(/) Co. I.iit. 4:. Ii; :.> lilaek. (' Falkland, vol. II. pp. TJ. ::t.

Comm. I4:{. \>u,\ ed. ; I Wms. \ . I' :i7:'.

[m) 2 Hlaek. Comni. I4:i. L'nd ed. ; iiiili . pp. 41;i, it".

(I/) See ivli. p|). I(i :i\. :.MI. (/>) .1//^ . pp. 4M!l. C!" III.

ti.">. tit). i<!) Miinii ,1- ../A. - - l.'i
•'

(<)) See an artirle t)V the writer tii<iistn/ {l{nii^li<ii), I'.ii--. I
i I;

in tlie Hneyi lop.edia of the Laws 202 ; see imti., p. til.
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in the same manner as conveyances of freehold estates

in such lands (r) : but leases at a rack rent (s) and

leases not exceeding twenty-one years when the actual

possession and occupation go alonji with the lease are

excepted from the op.-ration of the Middlesex Rejiistry

Act(/); and the Yorkshire Registries Act. 1.S8M").

does not exten ' to any lease not exceeding twenty-one

venrs where accompanied hy actual possession from the

niakiii" of the lease. Leases for fortv years or more of pa-rs of
iii.irMii^ lands in a

lands situate in a district where registration ol title is district whrro

.onipulsory on sale (/) operate only as agreements and
f,7;;-^,;'*|^""

do not pass any legal estate to the lessee unless or until rompulsory.

he is registered under the Land Transfer Acts as pro-

prietor of the lease (//) : but this does not ap|)ly to a term

created for mortgage purposes {:).

When the le^se is made, the lessee does not become Kntry.

roinplete tenant by lease to the lessor until he lias

entered on the lands let (n). Before entry he has no

estate, but only a right to have the lands for the term

liv fiirce of the lease (/)), ca

(r) Antf. p. 222.

(•) Aiitr, p. W'.i. n. (n).

II) Stat. 7 Anno, c. 20, s, 17 ;

soc Sui:. V. & 1'. 732 ; 2 D.irt.

V. \ 1'. 709.

(") Stat. 47 & 48 Vict. c. .)4,

^. 28. In the old Vorksliire

R(L'i>try Acts there was tlie

jaiiii' exception as in the .Midtlle-

M\ .Act ; .stats. 2 & :i Anne, e. 4,

~. II) ; ti Anne, c. :i,j, s. 2!1 :

iiCi". II. e. li, s. .•{4.

I'i An-li, pp. 224, 22."..

('/) Stat, tio A (il Vict. c. ().").

>..'11, 1 1, a- extended by s. 22 (li),

aii'l till- Land Transfer I'ldrs

llli'.l. Xc.s. liS—70, also applyiiiL'

tM lia~(> for two or nioir lives ;

-.rnilr.-,-,tl -.>7: L. T. H.di'oS)
1\, When-, however, th' lessees

an- trustees of a .-ettleinent for

t!,c i.nrnnscs of the Settled hand
.Vt-. Iss-.' to lS!)t). the lepil

fPtati will pa.ss to them, pro-

ed in law an mlrn'SM' frfniiiii. Intfrp.^--^

ti nil (111.

vided that the tenant for life

or the person luivinc the j.owers

of a tenant for life under the

setlleinent be registered as i)ro-

[jrietor of the lantl comprised in

the lease within on- calendar

month from the date thereof or

such further time as the registrar

shall allow; h. T. K. (I'.I03)

Xo. (19. See /tiMl. Part VII.

(:) Stat. :W & .39 Viet. c. 87,

s. II, as amended by (50 \- til

Vict. c. II."), First Schedule. A
lease ecmtainina an (ihsaliite pro-

hibition against alienation is also

excepted : but not a lea.se con-

taining; a j)rijhibition against

alienation without he lessors

licence ; see jui^t. \
"'3

;
l-and

Transic r Rules. 1903, No. t!2.

((I) Lltt. s. ,-.S; Co. l.ltt. 4(i b
;

MiUir V. arrni, 8 Bing. 92;

'inti . p. 21.).

(t,) Litt. s. 459; Bac. Abr.

'

. i

h

ir II

I i\

111

i
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Baritaiii

and sale.

This right is, however, an interest ininiediotclv vv^rM ni

him : and as it avails against all jiersons \v1ioiiimi,.\>,

it is a true projiriefarij right (r). But if the Iciisc >li(,iil,i

be made by a bargain and sale, or any other convi vnn,,

operating by virtue of the Statute of I'ses. tlie Iomt wilj

as we have seen (d). have the whole term vcst.'il Jn In.;

at once, in the same manner as if he had actUiillv luiiiv.!.

And registration of a lessee undt-r the Land TmiM'
Aets. 1875 and 1807 (*'), as projjrietor of the kiikI (dii,-

j)rised in the lease appears to vest in him tlie jKi-M-ini!

under the lea.se without anv aetual entrv l)v him.

I.oase for

years hy
estoppel.

The circum.stanccs, that a lease for years was auc ieiitlv

nothing more than a mere contract, explains a curidih

point of law relating to the creation ot leases fm ve,ii».

which does not hold with respect to the creation i,t aijv

greater interest in land (/). If a man should by iiideiinm

lease lands, in which he has no legal interest, for a tirn,

of years, both lessor and lessee will be estopped (lin ini; tii.-

term, or forbidden to deny the validity of tlw Ir,,-..

This might have been expected (7). But the law lic.^

further, and holds, that if the le.s.sor shouM at anv time

during the lease acquire the lands he has so let. tin- l.a-,

which before operated only by estopjiel. shall ikiw takr

effect out of the newly-acquired estate of the lf>-,ii. ami

shall become for all purpo.ses a regular estate f(ii a trnu

of years (A). If, however, the lessor has. at the time of

l./oase.i (M); WalUii v. IlnnrU.
I8!»:J, 2 Ch. 7.j ; Lfii-ix v. hnhr.
liW,), 1 Ch. 40; lAamjattoik v.

Wutnfii <t Co., Ltd., I'JKI, A. C.

:»'.»4.

(r) Co. Lift. ;U.") 1); MdiiH <t-

iitli(r.i V. Land Rn/ittn/ (l{iqi.i-

trar), 1918. 1 V\\. I'oL', 20ti--
2H> ; f/H^, p. ItHI; and see «..^f

.

pp. 2, 17. IM, 2.-), n. (<<), ;)2. {\b.

tit), \- n. (fl). 1!)2.

id) ,\iih, p. 21.-).

(f) Stat. :tH & ;}<) Vict. r. 87,
s. I.i. lis amende<l hv lilt & lit W edh v. AhHi
Vict. c. ().-), s. 22 (6) ; Land 701.

Transfer Rules. limH, N'.-. .V,

ti2 ; see jio^t. Part \ll.

(/) Witli respect in tM. j.r.iux

of estates of freeli,.l,| ,), |.ui.i~

wherein the ^rnuil 'r ha- Hi

interest, a precise .icciniiiit "f

his seisin thereof i- n'>|iiirc(l tu

work an estopin 1 ; see \\m«,

V. & P. 1122. 1)2.-) >v 11. iri, ma,
11114, 2nd ed.

(()) See niitr, |i. Ili<'.

(fi) Co. Litt. 47 li: Hic. .\U.

I.o,ises (O) : 2 I'nM. Ah-t. 211;

.Miiii.
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n,,kin<T the lease, any interest in the land he lets, :mch Exception
ru.iMiv

, , , 111 r i.1.
where the

interest onlv will i)ass, and the lease will have no turther ,^,^0^ has

,ffect by way of estoppel, though the interest i)urported ">>' interest.

to l,e .rranteil be rr ,illy greati-r than the lessor had at the

,i,u,. power to grant (/). Thus, if A., a lessee for the life

of B.. makes a lease for years by indenture, and after-

wai;ls |)urchases the reversion in fee, and then H. dies. A.

may at law avoid his own lease, though several of the

vears expressed in the lease may be still to eonie ;
for as

A. had an interest in the lands for the life of B., a term of

years determinable on B.'s life passed to the lessee. But

if in sueh a case the lease was made for valuable con-

Miieration. Equity wouhl oblige the lessor to make good

the t<-rm out of the interest he had acquired (k).

Vs we have seen, a tenant for a term of years has long Owiiership

1 • 1 11- t 1 1 , . tl,« of tenant
eiijoved a true property ni his holding: for lie has t lie

^^^ ^.^,^^^^

liilht to maintain or reci>ver pos.session of his land during

tiie term against all others, including his landlord (/).

He also enjoys the right of free dispo.sition of his holding,

either hv parting with his whole interest therein, which

is termed an assignment, or by granting an estate for a Assicnment.

slioiter term than his own. which is called an under-

lease (w). I5ut he may contract with his landlord not fnderlease.

to exercise this right, or not to e.xercise it without his

landionrs consent («)• Thus a lease mav contain a

covenant

preniises w

il

by the tenant not to assign the demis<'(l covenant

ithout his landlord's licenci m w hie 1 case

le wiiiild commit a breach of covenant l)y assigning.

not to

assipn-

(.1. I.itt. 47 b; //;// (I. :»); /'" MUrhi

S.vnul. I-.. 4 H. \- ('. 'tl'.) : I'oi <1- '
'"''''

>(,.,./, V. S,;t'm. -1 ('., M. & H.

TJS. 7:to.

H) J I'rest. Abst. 217 ; see

J Wins. V. & P. 11112, 2n.l e.l.

8 T. H. .")7, till. tU :

i/| Ant. pp. 17. IH. •it-

It Hlai'k. Conini. cli. xi.

Church V. lirrtini, \'t Vcs. 2.')S.

2r.4 ; f'riiise. Die iv. 88, 811. 41 li

ed. ;
linrUitiid v. I'apiUoii. I,. H.

1 K.'i. 477, 2 Ch. t)7.

(») Co. Litt. 204 a. 22:5 h :

WrnthniiU v. (;if riiv;. 12 \'i's.

Hi .Mir. Tres (('. 2).

iml lirut. 11 b, :{26a ; Per!;.

-. '.tl ; I'o. Lilt. 40 b ;
.She().

rmich. L'tiS ; Bac. Abr. Leases

.-.04. .")11 Daviilson, I'l

("onv. vol. .">, pt. I, p. lii:t, .\T<\

I' I

i:|l

H

ii!

i :i!
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though not by underletting them \vith( >Ut lu-vv.n

lundl()rd'>i

licence.

Or underlet. Or the tenant niiiv covenant not to assign nr un,|,rV>
without

-i.! i 1- "i -1 If,-.Without licence, when either mode of di.spusition wmil,!

be a breach of the covenant {p). But a (li.spd-itinn i,f th..

tlemi.sed premi.se.s, which takes effect as an a-MLnii'iir

or underlease in (Mjuity only and not at law. i> no In,,,,!

of such a covenant (*/). And a covenant not tn a-i;:.

is not broken by the devolution of the ti'iin hv law,,;.

to the tenant's (wecutors or administrator un hi- il.jth.

or to the trustee on his bankruptcy, or to ii jiKinni'ir

creditor who has in good faith taken th<' tcriii in ix.m.

tion (r). Nor is it broken (according to modern ojiinidii

by a bequest of the term by the tenant's will |M. It rL-

terms of the C(.--onant extend, as they n>uailv iln. tn

prohibit the tenant's executors or admiiiistiatnr in,]!;

as.signing or underletting, an assignment or umliiliM-

(as the ca.se may be) by the executor or adniini-trati::

would be a breach of the covenant (/). J'lit a (ov. ni:-

not to astign, even though in terms ])roliii>itin'.f ii-i:;ii

(./) Cni.tnt (\. nimrt)}!! v.

Bii(ihii, -1 \\. Ml. 7(it>; Cliiirdi

V. liroiin. !,) \(>s. 2i\'t ; dioi-i v.

/'orl'il. 1(»0l', I Cli. 727, 7.TI.

hy Stat. .">."> \- .-)ti Vict. c. 13. s. ;«,

ajiroemcnts in leii.«cs iiL'ainst

assitrnintr or umlerlcttinix witlioiit

licence .-iliall, miles-; the lease

contain an cNpress jinivisioii to

the contrary, he deemed to he
suhject to a proviso that no tine

shall he payahle for such licence ;

see as to the etTect of this enact-
ment, W'llitr V. Jiiniini/t. liXMi,

•2 K. H. II ; Jiidin-' V. I'nr/.
HMI7. L' Ch. l'2!l ; Aiirlnir v.

Iiri(hi,„mi. 1!MI7, 1 K. M. 4!»4.

HMtH, 1 K. H. .-.(Hi; 11,.7 \.

(liriinu,. li»ll. 2('h. 1.

(/>) Nee t'hiirrli V. Urmni. 1.")

Ves. 2f).") ; li'jiii V. rill !'i 1(1 ill,

I.. I{. 7 11. I,. I.VS; (iiori V.

I'ortnl. iil:i .iiip. ; Mnil:ii.~ifl: v.

Cuimirhnil. 1917, 1 K. Ii. .')S1.

\-. Jr. .--•,:jrtn-.~rr* •••r ; ttin^

without the landlords con.sent.

where recpiireil but agreed not t<

he unreasonahlv wiiMi. !.|. ....
I

Wins. V. ,*t
1'.'

:i.V.(. ,, I,.
,

:'i
j

ed. ; HV..7 V. <;„,,„ n. ,', ,,,.,,

Clllini V. /'o/nlhll U, -I'lin'Ml-,

1.(1.. 11II7, I K. v.. ISO

(7) Cinlh V. l'<i:ILu.,\ I'l'i"

J (}. K. L'ii7 ; ail. I -re ,'/

/.''^I^, 1.(1. V. St. ... ,. hii'i. :

(^ H. 7i>, wi. m.
(r) < V/i.vo, d. /.'' .( "". >

Hailhil. W WiK. -y.W. -IT. :
>.•

V. Iliiid. 1 Vc>. Jan. L'lU. .''".:

Ihic d. .Mitcl,,i,~n„ \. ( / ' .. »

T. n. .;-. niKi; /,', /:.;,.. I'Hii,

L> K. 15. |ii. L'l ; -r./.../. I.'.
.:...

(s) l-'d.r V. S'l;,,'' .
siyi.

.
(Vi,

' 'lusur d. /;/. )/..... ', . I','>
.' I. !

Wiis. .':{4. L>:{7 ; r„,>.^^..i,. /

V. H(^v(i„. W M. ,\
s :;.-,:;. :;.;]

.

((Ultra. \\ ii.dnr v. /,' . .. I>wr.

4,") h. II. : A'//..,'/ \. .'/. ... Ir,

Kli7. (in ; lUin, V. // ..'".. I
.

•Til.
/,, <>... ,. ;/,.,, < T

\\

4-V.
'; Do, V. Il.t'if. .; M. .V

-

:(.").•(, :!.J7--;tt)i ;
sci- »" v.
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,„,„t bv the tenant's assigns (as w.-U a> by hhnself or bis

,x«iitors or administrator), is not broken by an assign-

,„,nt bv one to whom the term has devolved by opera-

tion of "law and who is under an ol)litjation to dispose of

it a> a judgment creditor, who has in gocxl faith taken

,1,',. tenn iu execution, or the trustee m the tenants

l„„l,n,,,tcv (»/). Dispositions ma«b- in breach of a

cnvenant not to assign or underlet are not voi.l. and may

,„.. th.' legal estate or interest thereby granted
:

but

tlu'V are <lrf.vs,h1e. where the lea>e is determinable by a

,„n,lition of re-entry for breach <.f covenant as cxi.laine.l

|„.l„\v. iii)on the landlord's entry un.ler such condition U).

With regard t<. the right of free cni..yment. it appears \VV,. l^

that iu the absence of express agreement, a tenant tor ^.p^^^s.

v,ars is liable, equally with a tenant for life, for voluntary

ua>Te(-/); and that a tenant b.r years is also liable, m

rh.. matter of permissive waste, to keep the demised

pnniises wind and water tight, ^o as to pivvent decay (:).

//iW. 1 Vp^. jun. 295 ; 2 Wnis.

Kxors. !l4i>— 'J4-*, 7th ed. ;
708^-

7111, letii eel.

(.,, hnr (1. Mit'll in.-<oii V. ( iir-

In-, > '['. K. •)7 ; I'Of V. Bfiiiii. ;4

M.' & S. X)'.i ; Xeville. .1., Re

HirLhirl.: dc. Hinldini] Sorittii.

iyi:i. 2 I'll. :U, ,'58; Rowlatt,.!.,

lulu, I V. l'0[tular ReMniiniiili,

id.. HU7, 1 K. B. 480, 482. In

the la.t ca-o this doctrine was

not .-Ntcmled to the li(iuidator of

,i iMiii|Kiiiy under a vuhintary

liijUi'latioii.

1,1 Mttroj.olitnn W'lilfr Board

, s„;„„u„i. 19(iS, 2 fh. 214.210;
/'..,;:., V. .]o,„<. 1910, 2 K. H.

:!J ;
-, /,o-7. ]). .")tjll ••••7.

I'll Stf iinti. p. 121 ; 111 >(

H'vii. .!•.-. V. A''i«( London WiiUr-

>ui,i--. 10.. I91K», 1 Ch. 624. A
1 iiaiU for years may wo:rk

Elin-<!

>poi

opinion wa> tluU a tenant for

years was on tlie .-arae footing

with a tenant for life is recards

waste, and that both were liahU-

f(jri>ernii-siyewi.-te ; l.itt.s.71 ;

Co. l.itt. .">:(, .")4 a; 2 Inst. 144.

14."). 299; 2 HUuk. Conim. 144.

:;s:i. Hm in modem times eon-

tlictinj.' opinions haye been ex-

pressed as to tlie liahility of a

t.-nant for year- for permi-iye

waste: //'<«. y. H'lM;-. 4

Taunt. 704 :
Amnnth y. Johnson.

.")('. i I'. 2:i9 :
)' llo'rh/ y. Ooirfr.

11 F\ "'74 '9:}. 294 :
iVoodho'i"

y. \V,dl:r. .-> q. 15. 1). 4i'4. 40.i.

4117 ; l)(i-ii< y. /Wio--. :5St'h. 1).

4'.t9. .")0:5. .".04 : Hi ' Vi)("Ti;;.W. 41

Ch. 1). '):52 ; and. as we havi'

-if!i. it has now tieen deiided

tiiat a tenant for Ufe l- not li.ihle

iiennissiye waste; nnV .
]i

for pi

Siiondon .^7'l^ 12; It ina\ be thoiiiiht that.

4 App. t'as. 454.

!! (d:l v. I'orl'r^ 191 ti. 2

K I',. !tl. 100 ; lilaiif V. Fr'iiiri<.

prineiple. this i

•ern the ease o

l.-ri-ion shiiu d

.1 ten ant for

lint It may i>e [>'

V.n:, 1 K. B. 252, The old jut that, ancien tlv, tenants for

'

! if:.l ; I

r. I
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relieved on
eertiiin eon-
ilitiiiiw ficim

kee|jiri'_'

I'DVeiMiils ic^

to ero|i|ijiii.'

anihle lanil-^

or (li>[)o.sal

of rrop~.

OF PERSONAL INTERKSTR IN REAL KSTATK.

lint in pnicticc, tlio iif;lits and lialnlitics of a tenant
t.,r

years in respect of liis enjoyment of tlx' (leiui^nl
|,„.,||i„.,

are almost always rei^ulated i)y express aureeiiieiit. Tin;.

in afjriciiltural leases the tenant ^'eiieiallr mte,, „,.,

covenants as to the mode of cultivation of ilie imd „:

in leases of houses, he usiiallv covenants to ie|i,iii. „,,]

sometimes to paint them also. Covenant. leMiKtn;!

the nse of the premises, as not to carry on ceiiaiii u:A-.

thereon, or to use the same as a private (Jwellini.' li„ii.,

only, are also met with (/*).

life and yeiii's were (MHiiillv in

llie |)o>itiori of fnrniers. wliiN' in

modern times ten.nits for life are
usually life-owners rather than
farmers; and this ditTerenre in

What
coveiujnts

and con-

ditions ma.v
be re(juire(i t(

1)0 inserted

in a lease

their position seem- 1.. li.ui I,,,.

reecicrniveil in the |,rii tr,y

inent of the (|Ue--lii.ii ; 11..,,,,

on Waste. L>ll «./. -,„r. p,.

n. ih). :(. p. (/), lit. II, >,,:, iji,"

(0 In the ahsenee of any express asireenient. a tenant ,,f , f .:

tiiral land is hound to cultivate it in a i;o(jd and liiivban.llikf unmii'
aeeoniiii}.' tr the etistotn of the eountrv; H'il/,t,i,i< v h. |'i|-

:! K. M. 4<»:i : llVrfrf v. I'oito; lltlli. i> K.' |{. iti. Kio, |u t|„. \',,,
,

eultiiral lloldinj.'s Aet. I!»(W, stat. « Kdw. VII. <•. 2S. ..'I'l; avi,!,',.'.
(• Hchv. VII. e. .-)(). s. :t). notwithstandins; anv eustotn of th. rnu„.r,
or the provisions of any contract of tenancv'or aL'triMiicnt n -|»,tii''
the tnethod of eroppin:; of arable lands. oV the dis|i,„,il .4 ,ii.i,-

"

tiaiant (.fan aj;rieultural holding; shall have ftdl nuht [.. |irarti.i .I'lu

system of croppinjr ,,f the arable land on the lioldin-. .iiid t,, ,|i,i,!.,

of the produce of the holdinj; without inciirrini; an\ peii.ili v. f..il,.|:iir.

or liability
; provided that he shall have pre\ lou'fjv iiia.ii, or a- .,,„•.

as may be shall make, suitable and adeipiate pt^o\ isimi' a. thiTPm
mentioned to protect the holdinj; from injurv or delenni.itim. Thi-
enactmcnt does not apply, in the case of a te'nancv fr..iji \r:,i[~.\v„r
as respects the year before the tenant (|Uits the hi'ildin.' ,'r :iiu |«ni«l
after he has ):ivcn i>r received notice to i|uif wlii.i, i, -i|it', m In-

leavinj: the holditi;;
; of in anv other I'a-e. as ii>p<.i i~ t!:.- \.,,i l„^|,.

the expiration of the contract' of tenancy. Ami il the i, n ,u\ \,r-
cises his rights under this -cction in such a inarm. t a- I- iiii.r.' .:

deteriorate the holdin;,' ..r to be likelv to do s,,. il,,. |,,i„l|,,r.l »i!l.

without prejudice to any other rcmedv'which mav l...i|..n in |„iii, I..

entithMl t.. rcc.ver damages for the' injurv or '.l.t.ii.iMti.,,!. ,ir t-.

obtain an injunction, where ncccssarv, res'trainiiiL' lli. t.iMiii l|..m

so exercising his said rights. It is t'hoiight thai iii.> .ll.,i .4 i!u-

tniactmeiit is not to ivnder illegal or inettcctual ...\, ii in- ... t,. t!r

metlHHl..f,foppiinr arable lan<ls or the disposal ..f cnip-. hiii i.ni.r.!v
to absolve thi' tenant from the oblii.rali..n of oI.m-i viiu -. '. , -Miiuil'-

"" I'lutlitfuii that he c plies with the rei|iiiri-iiiciit- of th. At a-t"
prf>te<tiiig the holding from injury oi dcteriorali..ii.

(fi) Here it may be mcntioneil that, un.ler an a^'i.- ni. ni ^. t.'k. i

lease with " the usual " covenants, or without sprnUaij t!i.- n *.

nants. the lessor can. as a rule, insist (,n the insiMii..n'iii tf.,> l.i-.nt

n.. other covenants by the lessee than c.ivciiants ili i , |,,iv ...,!.

;-) i.i pay taxes, e.wepi such as are expres>lv paval.lc l.\ I!..' I.— r.

(.'!) to keep and deliver up the premises in repair, and ( t, t . ;ill.w t'i.

lessor to enter and view the state uf repair, l/^asc- (..p iMiti.iil.r
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T,-'i>f- for vf-ars tak>-n for the purpo-.- of ocfuiiarion K-nt and

art- u-u.illy mad.' -iihjfM-r to r\i- pavm. lit ot a v.-aiiy ,„ l.-.i-,-.

r.-ntei'. ami. as w.- liav -.-n. th.-y L"-ii'rally lontain

certain cnvfiiant^ by rh.- l'---.-. ainoUL'-t whirh a cov-'-

UMiit ro pav thf n-nt i- ahvay- iia lui|.-<l. Thu- a l.-a--

r A nurm- p.irtly of traiL-ft-r of ]iio[,.-it\-. p,,iTlv of ,-.,11-

rrH» V- a inattt-r of contract, th-- !.—.-'- cov.-n.iiit to 1..--., -.

piiv F'-nt ami Lis other covenaiit,- ifinaiii '"i^tantly i^mj him

l.ui.ling ou him duriug th- who!.- t.-in:. not\Mrhstamlini/
'J;f.";;.;';,;""

aiiv a<iignment which h- may mak.-f'/,. < 'n a -A>: of
i,,,i,.,„„„y

l,a-hold laud by tht- leis.jf, the punhaxT i.> th.-r-fore
';>',;|-^^[:-jj;;j'j^

huund to euter into a coveiiant to irnh-muify th'- vfiidor
t,, !,.„i.,..

aijainJt non-payment of the rent .md non-ob^./i vane- of

tli,_. ( (.v.jnaut:^ of the l-ase (e). Aiid .-vtru without Muh a

cnvenant, the as.-ignt-..- of a h-ase i- bound to ind.-mnify

thf le.->ee against non-payiut-ut of the r.-ut and breach

nf covenant during the time tor whith ht.- r.-mains fiv itl.'<l

t,, ]„,<«,.<<ion of the demised premises : but if th>- a-sitrnee

a-itiu over the lease, he is not liable to give ind- nmity

nur|«-(- la- t.irnima. iiuruiia or jmbhc-lniU.-e Ica-f^,. -lnjulil cuntam lur year-

L-i'i(-. Mifh u.v.nant- and dau-.- as an- u-ually in-rt.-.l in Mnul.ir a-r-d to ho

Irt.-e- bv thf cu.-tom "f the trad.- or the ,ii-tna. In the ab>enr.^ granted,

of express stipulation, tiie le^-or i:- entitled t.. have a condition "I

rt-entrv on non-pavment of rent, hut not on breach of covenant.

A:id the k->.-ur is only li.,und to ent-r into, the u>ual .(uahtied cove-

nant fur |Uiet enjoviiient. ."<.»• DaviiUou. rrec (..n\.. v.'L v. pr 1.

,,;,, r.><—-A. :M ed.": H'Unf,.-h:r. v. W-rf-.,,-. 7 ch. I.». .j,V.. -M /.'•

.Vfi.rtuii <t- Miln^r\ l ontnjrt. 4j Ch. D. 4Tii : A'- /."'•t/'-'' a- l^n^jUn i

I o.,l:'tri. Is'JJ. ;i C'h. 41.

y-i .!/,(.. ].. :ii;4.

oi; St.- M'lttf:;-. V. Jl'i'jyl"

hr.-. 11.11. 1 Ch. 194. Th.-

lt--rc reniam- liable fur the

r.-iif. it'.'T a«-!L-iiiiieht >\i-n

Wi'l.iUt .iU e\iirc-> co\en.Uit
iii ii.iv It : but m -uch a c a-e

ti.f ic--. r will bt b.irred fr'ni

-kiilj ti..- ir.-.ce fur rent, if he
ai... [.t the a.-.-if.Tie- a.- his tenant.

Ti.i- i; li.j bar to his suing the
li ..1-. , !: cxj.re-s covenants. S.-e

II '•:-' .'(.-. :) Rep. -J-J, 24 :

i,'V!.-::d \. <,ud"-'-ill. Cro. .lac.

ao'.i; M,n~h V, Br'l.:. ,f,. :t:i4 ;

oci'' 1. ('uio'j'.r'utiui, I'', "'-l ;

Bnd-lij-n V. Oihjf. Cro, Car. Iss ;

\,.,t,.i V. Ackln,' .
'.. .">>0; MM-

V. Aur..,l, I H. Bl. 4:j:i. 44:j. 440.

4 T. K. '.'4. 'js, .' H. I'v. :i4l ;

.\bv,or ' .-<,„„...( V. Th,„"i.--. Ill

i;. K. li 4s
: /;"'.' I"t \. .1/'^';"' .

.'.' 1.). B. 1». T4. An . ri.'ind

1, ~-. .. ( .i!!. li u\'> \). afT' r ,i--i.'n-

,1 :•
. f pay the I'-ii' '!'- i'"t

rc-.u ijuire hi- i.riL'iii.d i-t.iti- m
the t.nr: ; ^t'nt \. F.:"''. r.d.'.

1' ( !;. .;o4. ."d2.

I.; 1 Win.-. V. .. I'. *,<- -',

.•nd ed. >te i,,.,j.-h .
t /.(''

'..,,/.. lym. -J V- B. i4»; li' I''"!-

,i)d I bvK'' - I •^I'tr'h t. H»i4. - <h.

lb t
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558 OF PERSONAL INTERESTS IN REAL ESTATK.

iifjainst any future failure to pay the rent or k<i|i tl,.

(•i)venant.s{/). In such ease the second (iiiid ivrv

sul)sequont) assignee succeeds to the saiiii- liiil)ilit\- t,,

iiuleinnify the original lessee during the imthkI nf In,

Lial)ility of own possession (</). The assignee, as such, is lialil.' -i,

Ik-^siglUT. il 1 11 1 /• 1 1 • 1

tlie landlord for the rent which may l)e un|i;iiil. ami tir

the covenants which may be broken during tlif tiim' tli.r

the term remains vested in him, although hr iimv ntv.i

enter into actual possession (A), provided that >n(li

covenants relate to the premises let (/) : and a ((ivin.ui'

to do any act upon the premises, as to build a wall, i-

binding on the assignee, if the lessee has covenanted fm

himself ami his (tstiitjns to do the act (k). Mut a ( ov.nair

to do any act upon premises not comprised in the Icav

Covonants cannot be made to bind the assignee (/). Covenaiit-
uhieh run ...

i • • .i •
, ,

with the land, whicli are omdmg on trie a.ssignees are said tn run mi],

the land, the burden of such covenants passing with tin

land to every one to whom the term is from time to tine

assigned. Hut when the assignee assigns to another, lii>

liability ceases as to any future breach (iii). In tin- siiim'

manner the benefit of covenants relating to the land icj.

entered into by the lessor, w pass to the a»ii;nee . tni.

though no contract has been made between the h sMuainl

the as.signee individually, yet as the latter lia> lieriniif

the tenant of the former, a priritij of et<t<tl<' is >aid to aiiM'

between them, by virtue of which the covenants enteml

(/) liiiiniU V. Liptrh, o H. &
('.589; Su)i. V.& i'. .38.

((/) Moult V. aarxtl, L. R. 7

Kx. lol. Is'dt so the under-
le.xsif (if an as.-igmc ; Jioinin v.

Toltmlitini, <{•(.. Huildiiuj Sdi idij.

189!t, 1 (). l\. 101.

(h) \\ HUiilii-1 V. Ho/^anqv(t. 1

Brod. & Wing. 2.38, .3 .1. B.
.Mocire, .WO, 21 K. K. .')85.

(i) As do. for (Vianijilc. tlie

covenants sjxritied in note (/<)

to [). o.")!). nnli

.

[k) --'pi tirtr'.'' ra.'ie, Tt Hv]). Kia;
lit iiiimjDuii \. 1- 1 iiitiiuii''', 13>Suii.

228. See ' Mhtf^hiiU v. Oaki", 2

H. & N. 7113, son

(0 Kipjiitl V. /;"./</,

K. .')17 ; and .-tt- i;i><

note (/() lieiow.

(/«) T(ii/I(ii V. >l>-^ii<

lul, 21 ; 4 K. l;. T.V.i

.\iiis<. 8 B. A- C. A^l>.

Arinm.-i. 4 .My. \ (i.

Biardtiiini v. II i/-'// .

C. 1'. .')7
; Ih.j.L,,..,, V

11 g. B. 1). !t2. i<7.

(h) i^ie 111 liar \.

Itl(i8. 1 K. B. iU. I'fiK.

{{icLiltx V. Ei,ji,l,l <

</(».«. iiiiiit. I t ii. ."i^^.

,
-2 M.v, i

- I iImI ill

1 i;. -. ,\

:
/'/„/>.

Hoi, !'!<.

L. I!. 4

L.unii;.

(,',i,i<ii<nv.

.\.( .:.':

hihluni-
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into, when the lease was granted, becatne mutually

binding, and may be enforced by the one ai,'ain.st the

other ("). This mutual rij^'ht is also coiilirmed by an

express eiause of the statute before referre<l to (/>), l)y

which assignees of the reversion were enal)led to take

advantage of conditions of re-entry contained in leases (ij).

I',v the s\nie statute also the assignee of the reversion is HiKlif r.f

, ,
• ii>sii;nri' of

enabled to take a<lvantage of the covenants concernnig
,,,,,. ..^.j,,,,

the land demised, which were cnten-d into by the lessee
J",^^^'^^,^""

with the lessor, under whom such assignee claims (/•). covfuuiits.

This provision was held to apply only at law in the case

of leases made by deed (.s). But whe:.- the tenant is in

possession under an agreement in writing for a lease, and

the agreement is specifically enforceable in eijuity. the

a>.-ii:nee of the reversion is enabled, under the doctrine

above explained (/). to sue the tenant on any covenants

into which he agreed to enter, a.s efTectually as if a lease

bv deed had actually been granted (*/). It appears also

that at common law an a.ssignee of the reversion may sue

the tenant upon agreements im|)lied by law on his

part ; and this rule applies to tenancies created without

any writing (x). And with regard to leases maile after

the year 1881, the Conveyancing Act. ]K"<1, contains

further enactments (//) annexing the rent reserved and

the benefit of the lessee's covenants, having reference to

the subject-matter of the lease, to the inunediate rever-

sionary estate in the land, and giving a special remedy

("j ;i Kep. L';t : St,r(n-<(in v.

iMml.anI, 2 Kast. ;">"."). .")80. I)

H. K. ."ill ; .Sugd. V. & 1'. 478.

iinti', .'inl 1(1.

(/,) Stat. :!J Hen. VIII. c. 34.

ly) .!«(<, p. :il)8.

ir) I Wms. Siiimd. 240, n. (3) ;

Mnrly, V. WiUintx-^, 1 H. & X.
SIT ; Siinrlnhnd (hplmn A.-i/hnii

V, lliiir Wdir (''i>ii)iir-<., 1912.

1 ( !i. i!»l ; .see 1 Wms. V. & P.
411:' -404. JnU cd. ; Wms. I'ers.

:':
j;. 2'--. n. j ;;, iTl:; r;:.

i-i >''(«(/<« V. ('Ari'..7;H(t<, 10

(). }i. l.'t.') ; lil'kfurd V. Par-yon. 5
('. 15. 1)20; Jilaiie v. /'/i„,-,.v.

1917. 1 K. B. 2,')2. 250.

(() Ant,, jp. 548.

('() M(uirfif<t,r liri\r(rii Co. \'.

CouwI-y. I!»(ll. 2 Ch. H08 ;' llirbll

V. (ireni, 1910, 1 K. li. 253.

(J-) Urdd V. I'ortir, 191(1, 2

K. 1?. 91. 101.

(//) .Stat. 44 &• 45 Vict c. 41.

s..i.U). 11 : ..ee 1 Wms. \ . \ )'.

4o:i, 404. 2iid ed. ;
Mtuiirljiiil.

dc, Huildini/ So^'ittij v. Smth.
22 '..>. ];. l>. i'J.

H.
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for such rent ami covenants to the iiftxni .ntitl,!!

subject to the tenn, to the income of thf laiid liaM'h:

also laying the obligation of the lessor's covin. mt^, mti,

reference to tlu subji-ct-niatter of thf l(;i-r. ii|»,ii ^v„

inunediate reversionary estate ami the |i(|miii rnri'|,,|

thereto, so far as the h-ssor lias power to Idml tlMin.iiii

aUotting the like advantagf ami Haliihty \i< v\,\\ |,||!

of the reversionary estate in the ca>c dl Mvn.iiii.

thereof. These enactments, however, do imt ,i|i|ii\ t

,

leases made without any instrument in writini; (,/). li,,!

they do apply, under the doctrine above im iitmii.,! i,,

agreements made in writing and speciticallv iiitun.-.iH,

in eiiuity for a lease re(piire<l by law to lir wiiulr l.v

deed {!>). Any covenants entered into by tin' lr>v,,i uiiii

the Ies.see remain binding on the lessor pcrMin illv liuiin.:

the whole term, notwithstanding any as>ii.'iiiiiriii ni rli.

reversion (c).

Proviso for The payment of the rent and the obscrvaiK r .imi iin-

re-entrv. , r .1 . n ,• ,

lormance of the covenants are usually hirtlitr sci iiixl hy

a proviso or condition for re-entry ((/). Tlif innviMi tn.'-

re-entry, so far as it relates to the non-piiyinrnt nt Mit.

has been already adverted to (c) ; it enables tliv l.imllonl

or his heirs (and the statutes above nientidiud (/) (ii,il)i''

hi.s a.ssigns) to re-enter on the premises let. anij it|"i-r"

k-eac"! of""
^hem as if no lease had been made. Tli.- iaiHll.,!.l, hi>

covenant. heirs, or assigns, could formerly, on nnn-dliMiA.HKv n!

any covenant, at once re-enter in the .sunc \v;iv, uiHl'iti.'

(:) Soc Turner v. II'(i/.<7(. 1909,

2 K. B. 484; RicMI v. (!r(ai,

1910, I K. B. 25:t, 259.

(0) lilant V. Frnncii, 1917, 1

K. B. 252; srp nl^;o \V,dd v.

I'orttr, 1916, 2 K. B. 91, UKt

;

Barnes v. City of London Heal
Property Co., 1918, 2Ch. 14, 1 8 33.

(A) Rirkett v. Green, 1910, 1

K. B. 253 ; :;ff uaic, [;[). 51S,

(r) StnnrI v ./oy, l'.HI4, 1 K. H.

3(>2 ; cf. mil' . \<. .ViS

(rf) Sc(> (lull, |i. .V.ii. n. i'.

.

(.) .l/,^. ]<. :!iiT

ij) .stats. :!2 11.11. \ Hi.' :;

44 .V 45 Vict. c. J I, -- III.

(.sub-.s. H). cxtniiinl |.\ I .\

Ceo. V. c. .'tT. >. 2. t.. till- l«iii

of a condition lipikcn licf'-n t

assicmiiciit of llic iiMi-iri,,

I VVnis.V.c^- 1'.4(I4. Hi.-,.:'ndir

(inti. ;i|i. .'!t;s. .((!!•.
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proviso for re-entry on hrfadi of (nvriiiiiit (//). Aii.l, as

a riilf, the tenant loiiM ohtaiii im ivli-'f in .(iiii'y a«ain>t

11 f,)rfritiiri- fur hreacli of cuvniant. oth.-r tiiaii a cnvfiiatit

to pay iiion.-y (/') A (•oii.iitinii for iv nitry on ImMcli

of covenant tluis h.rani.' a vnv -Timis iii-tiiiriHiit of

„p|.n-sinn in the lian<N of tin- huMllm,!. wlim tin- pn.-

,,Ttv<'onipriH"«l in tli.- Lmm' w.is valualil-, and th.' truant

h.i'l I'V ni'T'- ina<lviTt-'ii(o cniniuitt.Ml <i,uu- I. reach ot

covi'iiant (') '^''t now. I)y fl'" Cnhvcvancini; Act. N-w .nf..rre-

ISSl ik). a riirlit of rc-oiitrv or forffitur.' nnd. r any i'lo- ;';^ f,".",;,n-

vis, ,.r stipulation in a lease (/) for a hreacl. of any jli'ie-- -^

(Miv. n.ip.i or conilitioti in a lease, shall not he enforceahle. vi-vim.in-

1)V a. riou or otherwise, unle-s an-l until the le>s(»- serve.-,
-^'•- '^^'•

ouflie le,^e.'a notice (,//) >pecifvin'_' tlie particular lireach

cntnplaine,! of, and. if the breach is capable of remedy,

r.ouiiin'_' the le>^ee to reuiedv the iireach. and in any case

rr,|iiiriiit; the h-^see to tnaUe conipeiisil iou in money for

til.- hreach [It), and the lessee fails within a reaM.uaide

time thereafter to remedy the breach, if it iscajiabl.' of

r-iiiedv. and to make rea«)nal)le comitensation in money.

tn the satisf.iction of the lessor, for the br.'ach {«). And

I.,) I),,' >\. MifUiii. w Chiihr'in. oxtcnded t.i imn-niicnts for ;i

r, (I r,. Il.".:t ; Dmii y. H'inill. lens.- or iiinli-rli'iisc.

|iii'' li. s:;i. ('") A< to tlic ferni nf n"tii-t-

iM //, //"v. /;./r'-/r;v. l.H Vc-. .')(). P-.|iiir<-il. m-.- Fh'i-h/r v A"/.'. -,

II l;. K. U: : .Vo/.r. V. i;,U„n. \s:>:. l Ch. .'TI : «• >'"-/-. !>!»><,

:i Hrrw, (iHl ; liiurn'r V. I<mi(-. I ''li- •;•'>-
;

l''i'i'"ll v. C't'l. <lr.,

IVll, l(^ 15. 417 ; H'Ktfn'T'h- Hrnnni Co.. I'.MH), 1 CU. t'.tti

;

-;,.//,/i (,-,.. Ltd. V. Drill. l.H'.V,*, 1 Jffoltv. l)o>r>,. IIHHI, 2 Cli. l.-)ti;

i) 1! h:!,-); scp H'Unford v. I'„,oU y. MnW'-.r <n'int;i roxui-

^ r.a-v. :t <;itl. t)7.-): li'iy'l.nf y- '•''- 1"""-'- '
f'"' '''*= ^''"" ^•

/.i«..o». 4 "off. 47,'J. ./o«.v. I'.tlti. 1 A. ('.
1 ;

cf. .\fr

!) .s.r •t)it>, p. .")!> I. n. f/). Kir>r <n. v. (rumi^loii. VJli. 1

1(1 Stat. 44 * 4.j Virt. c. 41. K. B. 7t)-.'.

-, 14. This Act reiH-alcO :*tat~. (») Sr-o l.orl.- v. /'.-irr-,, ISO.'J.

:'-' \ :;:! Viot. c. Xi, ss. 4— !t : l':» 2 Ch. 271.

.V L'4 Vict. c. 126, -s. 2; wtiich (o) -See .Vor('' Loiuhn, ,i-r., f .,.

h.nl L'lvcn power to the Courts, v. .hwi'ir.-. 49 L. T. ti,-)!t
;
Jar,,n'<

v.\\'\'.'V C'-TlAin condition-^, to v. Ilnrri-mn. 12 (^ B. 0. l-lt>.

nhi-vt- .it'.'iinst a forft-iturt- for 1 •>•">; flrotijuli! v. Ilnn^oii. 2

l.r.-irhnfii coveniint orcoiulition Time-' L. H. N7I) ;
.s'^u,"- ri_ ' V

! 1 iiiMin- aLMiii>l lire. \- Kii'''jl'l. 1S!II. 2 l^ H. !42 ;

IMS,.,. ^,.rt. 14, >uh.s. :!; >iat. .Vi «: .'>i> Vii-t. c. i:i. s. 2 ( 1 » ;

]5y -t,it. ,j,i .t ,50 Vict. c. 13, s. 5, 270.

tlie hrm tit of these provisions is

W.K.P. "*

r, \
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w liiTc till' li'ssor is proti't'din^; to fiiforcc inl .1 n^ln ,

Ifi'litrv. lilt' I'ourf IH illltliolist'il, nil tlir ci.i.lii ,iii,,||
,

tin- Ic^M. •(//). to ^'laiit ri'liff ajiaiiist mkIi j luil.iHii,

iiml ii|)uh Mii'li tciriis as till' Court, iiiidi 1 iIh i iimn

>tan(i'^ of th> case, shall think (it (</). I5iit <.,,],
1 j,,

cannot he olifaiiu'd after the Ifssor has a< tiialK i.(i,\,t,

|iii-M'»sion of thf ptt'ini-cs, \\ ln'tiu T l)\mt I \HI ,i( i|,,,| I,

I'hfsi' |)?'ovisions a|i|il\ to all Icax's. whatiM 1 thin ,!,,•

and have cITi'it not « it hstandiii^ any sti|iiil,i!iiiii t.. tj

coiitrars'. Uiit tlii'\' do not alTfct the l.iu irl.itui^

If entry or I'oileitiiii'. or relief in ease u| ni'ii |i.i\ nm

of rent (>). Nor do tiny apjilv to a (o\iii,iiii .i ,.]

dition aj;ainst the a>si^'niiij.'. underlettiiiL'. I'.n'iii:; .r

the possession, or dis|i()sin^' ol the land iea->il(/i 1,1

in the ea^i' of a niiiiinj,' lease, to a eo\enaiit t,i idiiii.tii

for allow 111^ till' lessor to have a((e» to 01 ii.-|.i 1
< hid

aecoiint-. records, weij^liinj,' inaehines or oiIhi ilni!'.'-

to enter or inspect the iiiinc or tlie uorkini;- ihrnit

condition for forfeitme on the lessee's lialiklil|4( \ .
.i| .

me takinji in execution of lii.s inteiest. \\;;- .il-i' > \m
1

1.

from the .\ct. lint Ky the ConvevaiK 1111; Ai ' !>'.'_'

r

Mich a condition is onlv to lie excepted lir.in 1 1 |iri,iti'

of the aliove provisions after one \ear tmiii tlir il.itr

the hankrnptcN' or e\ecntioii. ami provuLd \\\,- \i-->

interest he not sold within the year. Siu h a nlnlini

i.«, however, to remain an umpialiticd ' (r|,t',iii Inm, ri

aliove provisions of the .\ct of ISSl it (nr .iiiinl iii

lease of (1) agricultural or ])a>toral land ; ij! ihiik-

(/)) Or his ipprrscntativrs or (0 li'inr,- v. !--ii . h^'i.

iissitins, or an lui'iiTlrssce, his Q. 15. 4IT ;
/.'/ • . .(''. r'l

r('|iri'sciitatives <ir assiuns ; see 1 <'h. (tot; ('./..„
,

/'-.,.v.

Stat. 44.V 4.>Vict, r. 41.S. 14(:?), l!rit<iur,i„l~. I.ul
. llHT. I K.

aim-nile<l l)V .->.-.& .->t5 Vict. p. i;!, 4SII; , f.
',•.-'/. Ami

ss. 4. .") ; lifvt riof^ ;
/).>.1^ p. .IT:?, MHIII. -J (.1. 1',. JiiT. ' ' . 1 1'- '

(v) />««(/// V. t:i<in^. Hlltl. 1 i'<\.

K. n. I'l).'? ; Il'iinan v. Ro<. . litU'. (/) Stat .V. ,v .M. \ it
' 1

A. C.&iX ' s. -2 (2) :
//"'••< /.'''•. /•'''

(/•) Qiilll • V. Mnph'fniu, !» Sl.i,/,r. ls!t!l. J <->. I!. 7:':
^

i). B. T). :_•. ht: Hr.
.» I.' ii )

.

Jiiif. lSi)L\ 2 Ch. 170.

(s) Ant,, pp. :jti6—369.

Kmirt, IWJ. \ < i^'
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u\\n< r,il^ ; (^5) a |mhlit'-liriii>t' or Iii'it-Iiii|i ; ( 1 1 ;( (Iwfllinu'-

||IFI1«I' II t fiirni> km! ; or (i) aiis' pidpiitv aitli ic>|M(t

uIikIi tin* |»'r-"rial i|U.ililii .itinns m| tlir tfriatit an' nf

iiii|Hiitaiiii' foi' till' |pii'-(i \ atind 111 rill' \aliif nf i liaiai li-r

itf till' |ii'n|M'rt\'. or oil t!ir Ljiiiiiii'l o| ni'i;:lilioiir!ii m » I to

Illi' H'-'O r, or aiiv j)t"^oii lioldinu inili'i liiin

<>
. \]:

At comiiioii law. til"' |iio\i-o to|- r<' infr\' on liri'adi I .rin. r > ;i. •

111 ((i\iii, lilts was tilt' >ul(ji'( t ot a tiiiioii- ilcpitrirn' that |„, ,,!,,,(

it an i'\|ir<'*s licence Were once L'i\en i>\ the lainlionl f,„i<iw iiiini

till' lireaeli of ativ covenant, or it tlie eoveiMtit were, lut

til il'i a ( eitain ait witlioiit liceiii e. ainl licence were mii e

j.'i\i'ii li\- the laiidloid to peitorni the ,i(t, the rii_'ht of

o'l'iitiA' wa- jzorie tor ever{.'). I tie u'riiuiiii ol ;lii>

iliKtIllle was. that eVe|\- condition of le mtlA was 1 litlO

,inil iiiili\ i«iMe ; and. a- t hi' condition h.ul iieeii wii\.d

mill', it could not he enfoned aL'aiii. So far ,i- ihi-

li.i^iill cvtcllded to the li|e:icll of ail\' ((iXeli.lIlt. it Was

iiitaiiilv intelli^ihle : hut it- a|i|ilieMtioii to a licen<e to

|Mrf(iriii an act. which wa^ only jirohihited when don.-

'i-,ilin'ii licence, was lint \'er\' a|)|iareiit (i/). Thi- rule,

uliiill was Well e^tal)lis}led. W.ls frei|lli'||f 1\ till- iici .t-iiill

111 u'l'.it inconvenience to tt naiit> ; for no l.indii.id could

\iM 'ure t I ijivc a licence to do ,in\' act. wliirh iniifht he

I''
'hihifi'd hv the lease nn'e>^ done with liciliie, liil [eur

'1 |ii-illL' the liellejit (it tlie |iro\i>ii ''or re I'lltrv'. in ca-e

nf iiliv future lileach of co\-eliant C). ilul thi> ilKDll-

viiiHut iloctrine was removed hv the l„iw of I'mjiertx' Ivc-ini lev

.Viiii'mliiieiit Act. JM-Vt ('•')'. ard the Lriviui: "f any ^iieh

Hi /'.,,/;, f,..s, I/.,
, 4 [!,[,. ||!l

; |!ii.]|, f,,i thi- lilie.', liMr I.i-imi

/;..,„,„.// V. Mfh/ili, fi,ii. H \i'^. di tciiiiillilili- I ri tin- n.u I \i-iit»

I
''

't:ltl-il ill lllf |iriA l^ii
; ;illl tlii-ii-

' (! t .l;irtnair>i < 'nnvryam inL'. wi- iin nlijiitK.n iii |ii.iMt i.f law
''' SH.^ri, .'C:. n (.). 'I- -'m!i a i.''!r-c: !..! .i !.'0;i.

I. Till- iiiily Illi'tliiiil til 111' iinhk. an i'-i;.li '.( tin ImIiI. may
I'I'I'ti.l ill >iu'li A c:\-i- wa-. tM li' liiailc ill ! riiimaMr iluriii.' It-

' I'Mtr ,1 trcsli priivi>ii for re- ac iniiaiu r. mi im iit- wln'li
n'n '.ii any future brrach nf wire iml i nii'iiniiiatril .,i r!,"

.>!ii''i was, of course, atteniiecl Ci.nv. l!tl».

witii txi»ense. The term wouM (a) Stat. J2 & L'.'i \'wt. c. :!.5,

ul
iit f

1,1 IP'

i. i

If

iin

I :
i

i

I

! f

1 .1



^:^

Actiiii

waiver.

OP PERSONAL INTERKSTS IN REAL ESTATK.

licence no longer prevents the enforceiueni i>\ ilir LmJ,

lord's right of re-entry for any hreach of (dxriumt n,/

authorised by the licence. This Ai't, liowi'vci. |,iil,,i :

,

SrvcniMio (if

rcviTsi'iii.

provide for the case of an actual waixcr o! IIV.II

covenant. On this poiiU the law stood t

receipt of rent hy the hunllord, after noti(r (

lliv

\ ., 1,!

of covenant conuni tted )V his tenant uriiu id tii.' i.i,'

l)ecoinnig due (h), was an implied wai\tr of il

re-entry (c) ; hut if the breach was of a i-ontinuini; IwA.

this implied waiver did not e.\tend tc tlif lnv,iili whiii

continued after tlu' recei|)t {d). \n iinplitil \\;ii\,i i;

this kind did not (h..troy the condition of n mtiN i.

but an actual waiver had this effect. Krw hiinilmil-

therefore, were disposed to give an actual \\;ii\tr. Tl:-

inconvenience was met by a subsecunnt A. t
( P. |'i.>

viding that in future any actual waiver ii) tin h— .
i

in anv particular instance, of ''le beiietit of mhv i nvi iui.-

or condition in any lease, si. Id not be driniKi ti. I-

a general waiver of the benefit of any rh k.x.ii.u:'

or condition, unless an intention to thai .lit it -],r\\].\

appei.r.

A*' common law. too. a grant if tin uNiiHirHd:

])art o' the [)rop(rty comprised in a lease cimiIiI iw iik'

advauwige of a coinlition of re-entry or otli' i (nii'liiiMi

contained in the lease: as f a lease hail 1h . n ii:,h1.' i:

three acres, reserving a rent upon ( oinliiMni. ^.m! ih'

reversion of two acres were granted, the n ni nutihi !

apportioned, but the condition was de^tidve.l. lni tlii'

ss. 1, 2. Hy .stat. S \- !• Vat. c. .s/o/. •<. U<l.. I'.M t. .' i Ik M"

99, s. "), fho'tldrtriiie liad ccasctl ((/) [la, i\. M i !' \ ''/' '

to rxtend to licences uniiilcil tn ti (,», li. !!.">:!; /'• !, /••'
>

the tetiutlts of Criiwii lanls. .Innis. ') \'.\. V.'S . I '.r\,'.'i

(',) Sec Frii,r V. K'lini, liKI.', lutf, 18!tS. I (,". V- -''•: /
1

'
'

A. ('. 187; Xiir Kiiir Co. v. /Vo'ch. iiln -'i|i.
:

'>
'

!:-<

Cnimiilon. 1917. 1 K. H. 7t>J ; 1 v. ')'/,»/. /n,-. u i - .['

Wins. V. \ 1'. .Ta, L'nd eil. |. ) /'•" 'I / " '' •

'

(r) Co. I.itt. 211 I); I'nrf v. I!. \ A.I. I.'s

HV:.';/v.-.-.-!y. ! M. * N. ,";«!2; ,/'('"' 'M SimI l':! a JI \ ' i*

\. iKmii. I'.HKI. J Ch. I.Vi
;

s. li,

Stcpho'.i V. Jintivi Ariiiij A- Siirij
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it i:< i-ntire and aj^aiiist ootninon ri^jlit
""

(y). The law ou

this [.Dint was paitially altt-red l)y tlu- Law of Property

AiuoiKlineut Act, IH.")!*, whicli provident//) that wh.-re

till- ri'vcfsion upon a K-ase is severed, and tlie rent is

l.L!illv apportioned, the assisrin't' <>f each part <>t the

ruv.TMon shall, in respeet of tiie apportioned rent l.elon-;-

iiiir to him, have the beneiit oi all conditions of re-entry

for iiou-]ia'. .iient of the orijjinal rent. It will he ol)ser\ <•(!

thit tins enactment does not allVct conditions of re-entry

„ii hivach of covenants ; also that it can only take elTect

if tin- rent l)e iejially appoitioned. Kent i-an oidy be

|i-i.Mlly apportioned by the consi'iit of the tenant to the

apjiortionment. or by the verdict of a jury ('). lint with

n"::.iid to leases itfidr oj'ln- llir ifir li^Sl. the common law

mil' was altoj^ether abolished by the Conveyancing' Act.

issl (A), which provi<les that eveiy conditu.n or right oi

niMtiv and every other condition contained in such

IcaviN shall, on the .sevenince of the reversionary estate

ill the land leased, be api)ortioned and remain annexed

ti) thf several parts of the reversionary estate as ^cvere<l.

The old law remains in force as to leas.s made before

i.sSL'(/).

It was provided by the Statute of lMaud> («/) that .siaint,

III! le.iscs. t'stat.'s. or interests, not being copyhold or
,.,.,j|,,',.,..

eiiMomarv interests, in aiiv lands, tenements, or here- wiiium

nf

ilit.iineiits. should be assigned. uide-.> by At-ri\. or note

111 writini:, signed by the partv so assigning or his agent

theivunto lawfully authorised by writing, or by act or

iiperation of law. And now. by the iieal I'roperty .Act,

a->ij.Mi a Icii-i'.

( /I I'm. I.itt. L'l.'i :l. The (1111.

liiiiMii i~, iidwiner. a|ipertiiiniil>l('

at ''Miiiiii.ii law if the Ilvlr^;i(ln

!« M vtnil liy act in tlie law, or
liy tlic involuntary act of the
nviT-ioner ; l'ii,iiH v. Miilillr-rr

I .,.,„/,, ( o'ni'it.' liKl'.t, I Cli. 1:54.

: t.'. I !!;. Sit as to r;::ian-fiifr-

,

/''
.

i|. /'. h'lilzin V. I.I i< I . A. A

(/,) Mat. L'L' \ :.':t \l<t. e. ;(.").

>^. :t.

(/) />Vm. \. r„ll,,n. .-. H. A- A.

,S7ti. See mill. |i. ITti.

(i() Stat. 44 A 4.") Viit. e, 41.

s. IL' ; M-c al-o s. III.

(/) I'i'liill V. Miililli.'iJ- Co'iiilil

/...,...;.' ym'}, \ c!: i:u. ! i:.'.

(Ill) -It Car. II. f. ;t, f'. 'A-

(
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f
1
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A (U'imI now 18ir)(«). an iissinntiient of a chattel intm-st. imt litinu

miuired. copyhold, in any tenements or hcifditaiiH-nts, >liiill i,..

void at law unli'ss made by deed ((;). No |iiiiti(ul;ii

form of words is required to make a valid a^iu'iiiiunt

of a lease for years : hut a clear intention Miu>t !}.

expressed to divest the assignor of his lejiid ii^ht tn

possession of the demised premises, and to iiaii>lfi tli,

same to the assijinee (y/).

Lan'l** in With reijard to lands in .Middlesex or Vnik^liiii'.
MidillcKox or . r i i ^i r

Vorkshiri'. assiij;nments ot such leases thereol as reipnir M-L'Mia

tion (i/) are voidahle. if not rcfristered. in iln' >;iini

manner as conveyances of the freehold estate (/); iiii(i

so aie assii^nments of leases for twenty-one vrais m

under, if the assiirnment he not accompanicil with

delivery of the actual jxissession of the demised j^nil (.<!.

As^iitn incuts _\ii(i an iissignment on sale {/) of a lease cajiMlilr nf

of least's in a . . ,
, , , . , ^ ,

district when- rej^istration (ii). and liavrnj; at least forty years in Mm.

re^'istration „f |.^,„j situate in a district where reijistratioii nl till' h
of title IS

'^

conipulsury. comj)ulsory (/) operates only as an afireiiuent. ami ihn-

not pass anv le<i;al e-tate to the assiirnee unli'ss nr until

he is registered a.s the proprietor of the lease (//!. Miit

this does not appear to affect an assigimient on .-al'' ni

a term originally created for mortgage purposes (:).

{II) Stat.S&itVict.i. 10<i,s.:(,

re|iealiiiy stat. 7 & 8 \'i<t. e. 7li.

s. :t. to the same etTect.

Stamps oTi (()) Assiiitimeiits of leaseliolds

HssitiiimeMis (in sale, morttraije, volunlarv eon-

of leaseholds, veyaiue or otherwise are eliart'ed

with the same staiii|i duty as

eoiiveyaiiees of freeholds on the

like occasions ; see niili, \i\>, SI,

11. (/()• It^t. n. ('.). -'iiti. n. ('.):

ne.\t chapter ; /o-7. I'arl \ I.

(/*) li< lliiiih'ii. I1HI4. 1 Cli. tiT.

(v) ,l«/i . pp. "loll, ,Vil.

(r) Anh. p. -'L'J.

(1) Siiji. V. * I'. 7:i2; 1 Dart.

V. & I'. 7(»0, 7th ed. ; stat. 47 \-

4« \ let. e. :i4, s. L'».

(/) .!«(.. p. L'-.T), iin. (/;), (r).

(II) Anti. p. .V.l.

(.-•) Aiiti. p. I'-.'l.

(,V) Stat. (Ml \ Id

s. >{). as extended !•

J4. an<l Land Trai

l!Ki:t, Nos. tiS To

also applyiiiL' to li

two liM's yet to fall i

the like except Icni in

III! asNijiiinient t.i

the piir|Mises uf I In s

.Ai'ts as ill I he I a-i

siich trustees ; I,. 1

No. ti'.t. mill . p. o.M.

/Hilt. I 'art Nil.

(:) .lull. p. "lol :

\ . iV i". :J»4. Jnd CO.

\lrl. r, (m.

\ '-. ;. J (tl:.

i-t. 1 :ut-.

1
r.ios i\ .

a^.. 1

M 1

,tV MIL

, ll.r . tv,. Ct

N-ltl"! l.alM

I! ;i:«i:ii.
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U...hoia .<tat.s. Win. chatt.l<. -ouia always he U,l.of^_^

: iMuann..
'

other ,..-.•-...- a. .tat.. :..r...n the

;;^,.. ,,f ,;,..r own..r int...tate. th..v wdl ,.a~< t,. ns

lnnn.trator. An.l an .-x.-ut.-r or -mun.trat.. ha.

,,.,,,,. ,,,..v..r of. lispo>in...fanv t..nn of ^....^o

.„ hun. .n ...aer to ra..- n„.n..y to jku .h't t.

„.., „, (,„ tb.. rase of a will. b..a.-.e.. as he ha^

r .: -the a..c..a..a ,>e...n . oth... .batt,.M..

., ..'l,e,iu..>ts of b.a,ehoia ..states a,v ~u Je.. t.. tl,e

:,t utor-s s.eut in the san.e „unn..r a^ hk.- b.-^uest.

er ..battels „/). It was f,>nn..rlv.Mub.tb..t where,,, .,,,.^

,;„ baa Uuvls >n fee .n.,.!... ana al.. a,.U h.. 1 t.

:.,.,. ,,f v..a.. an,l a..v,...l bv In. wai ,ai b. .n-.

,n,lt..n..nu.rus.thef.-.siMM.b-bmas..nlv,.a~--..abstl.

the b.a-b..l.l>: but it be baa b.a<eb.>l.l

•m.l not

lana-. an.

then jia

1 non.. belli in fe.- -^unp til,. l,.;l-ebl>l.l- NMlubl

for oth'TWise t b'. will woubi b ne'i' •Iv v.iia {>').

1>„, the Wills Aet. ls:}T(n. nowj.rovi.i.

lit th.. laU'

m anv I'lai

bat a •VI ... Will- .\v

1 .)( the testator, ..r o t thi- ian

(I- in th..o<<ui>ati.)n .it any
]

m II i- will, or oth'Twi> .le>(lin< .1 111 a L'.'H'

anil an V other ixeneral .levi-.' whie'n «o

l..,,M.hoia ..state if the t.

wlliell .0111.

-t.it.ir tiai

i he a.-MTiliea l.v it. -ball

.hol.l .-tate. .if til.. I--'

,tat..< to whieb -n.b ili'Miiiition

1 ,,f the te--tat.ir

i.i-on iiit.ntione.l

r:i! luann.T.

.1 a.-xiibe a

•boia (.state

i.n>tnieil to

no ir.

n.liiae the It

(tor, oi tus l..a>'--

II .-xtt.na. a:.

.i,.»-.|,. j:a
;i. 2X\

f.,i- ii s,, 11, ran. ill

liiiiiii-ti-'l"i-

•f thr K\..|i'

if i llM,, ,4

I,.--.-,- fP'IU liit'ili'v '
th.' nut'

<,!) AnI. \<

ll.nllH. rv>

,,n.l

( H. -mil' I'

I
.iit<

r 1., I I. It ti, »

{ th.. 1. I

1,|, h Ur l|il\'- t,

lililllll'-l !•

f 1, "

• 7 Will. IV. .V

Ip.elv r.t.iii'l "itli n-i"rt

1 \ ,

ilnh:\ t.. P'll t-lll.UL'.' I'l

J.i. Sc«' II ../-

K.X.I-..

l.-,:i: /
IS l^ 14. 474. 1

IS'irb

i: ..u

ill V.

\ut. f. :!.•.

1, 174. Stilt. J- ,V -<

.IltillU- i I'l''

J Ur (,.. 1 A

]' y. iv.|.. riM,

I. \-2\ :
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17U1 .-.I

n-!:ih

!!

i.l

li!

i; i:

hi

! 1

I'
li I.

I I

'

': I

i:\
.li.

,ii

^ >i t

J'i

' 1

Lki

0»Av



Alicii.it ion

f.rilcht.

OP I'KRSOXAL INTKRKSTS I\ HEM. KSTATl:.

wt'll US fri'cliold cstati'S. \inli'ss ii contraiv iiili ntiim Aa'
ujipcar liy tlif will.

As cli.lttcls. icasclioM estates liave a!\\:i\- l„Mi ii,,h|,.

t" alieiialidti fnr the tenant's delils, liotli (Iumii- In. i,;

in exeentidii of a jiuljznient ai;aiiist limi (»/) anil .ifiri j,,.

<leatli(//). (»n a jud^inent airainst a teiiaiii t.i \,,,i.

Iiis term may lie sei/ed and sold |.\- iln^ <\,.ii\\ ,i- ,

eliattel \miirr tjn' writ ni Jic'i furiu.^ {i). Ai.ij l.\ tl,

old law. execution miulit iie had under tlir writ ni

rlij/il {h') of tlie whole of a deiitor's term, as a i liait.l. ,,]

of half of it. as land (/). liut at romnicii Liw. jii,!^.

nient- Were no more hindinji "'H huuls held Im a t':i.i,.i

years than on other chattels (///) , whi( li, Kv th. Stuiut.

of Frauds, were not liound hy judj^ments until ,i wiit ,,)

t'.vecution was actually in the hands of tlu' -ii. ijl: iv i i-

oHicer(//). By the .hid^rments Act. l.-'.'Js, d,,. u ,.|,nt

any lands held fora term were made liahle to he -ii/,-,l.;,«

lands, under a writ of rlrt/tt in execution of a |i:iL'i!,Mit

ajiainst the tenant in the same nianneT as freeln.lil I.hpI-,

j;nd such jiidj^ments were niade a charL''- iIh i. ..n |..;,

Hut l)y the .luiljiinents .\ct. i,s;!!i. as aj;ain-t jmih !„ivi.

without notice of any judj^ments. .-^uch jmlLinM lit- v.-!.-

to have no further efVect than they would have JKid ui.,],.]

tlie old laws (y;). The iiefore-meiitioneil A<I- "I Is'"'.

l.Siil and li"<8.^. reducing; the lien of judunieM-. ni.ili.il

to leaseholds e(|ually with freeholds (y). jlui a- ur h.iV'

seen, the l.and Charjies Act. r.«'n(,). rri,,,,11. H ilH-

(/) liar. .\1,]. I'X. , lilii.ri (C.
( /i ) M.il . J'.H '

,i 1 1 ^ .1. - |i

-. »). ,S,.,. Unis. I', 1-. I']. |.. I :, I""

(A) .\,it,. pp. .'II. L'l. 17lli ((I.

(() 4 Itcp. 74 ; /(/.//.,/ \. ( ,,/, . (,,, .1 it,. p|i. iVli
.

."i|
. //,•-

:i 'I'. K, L'!IJ. I K. 1!. 7(m; : Mr V. Il'ln;,,,. I,", Siir. I>. .' '-

/'(" !. llil'lh,- \. Jl,,:,,. '.) y.\. \ V. /'./,/,. I'.MIII.
I

I 1, :'!:

\V. :t7J : /()(^.p. Jss. (,,i .stal. J ,\ :. \ , ! ' I!.-.'.

(<) Anil.
I).

J.ss. ami iieic (/,). 11 , .(/,).»,/, v. /;/,//. :; I. A H

(/) 8 He).. 17! ; Bar. .Mir. 7:i7.

K\('ciitic.n (('. 2)._ (yi ,\„i,.
|,p. .'ill ."It.

i".i ^ i;.].. i.i. .v/.„/../ V. i,i :-i„i. .;:; ,v 'W ^ . :-

Wdii-. :\ All,. :;(Hi. .s. ,-,
; „t,i<. pp. l'-M. ."»'
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570 OF PERSONAL IXTKRESTS IN REAL ESTATI..

Disclaimer of and under the conditions specified in tlte Ait. ili-i

Imttee in
''•''

a^.V V^'^ "^ ^lie property of the bankrupt uhi.l,

bankruptcy, sjsts of land of any tenure burdened with on,

covenants: althouj^h he is not entitled, a> a ml.

di.solaini a lease without the leave of tlie ('unit im

the event of a (iisclainier by the trustee ol the li

ru|)t"s leasehold property the Court iiiav. iiu'lrr

conilitions specitieil in the .Vet, make an okIt v,.

the same in any other person entitled theri'tn ((/).

I.

ink-

th.

•'111.:

Underlease. It has been nu'utionod (c) that a tenant tor v.ar-

niav, unless restrained by e.\|)ress eovciiaiit. in.iki' aii

assignment of his whole term, or an undevlia-i- tm anv

part thereof. Any assignnu-nt for less tliaii ti,r uin,!,'

term is in effect an underlease (/). On ttic utlni \i.,]i>\.

anv assurance jmrportinj; to he an underleavr. hut ulmii

comprises the whoh' term, is, l)y the better iii>iiii'>ii, m

Underlease
for the whole
term.

effect an assis^nment (//). It is true that in -on

where a tenant for years, having less tha.i tliivr m n- 1.;

his term to run, has orally agreed with anoth- r pi i-nn tn

transfer the occupation of the premises to hini lui ;li.

rest of the term, he paying an equivalmt rent tlii- li.i-

been regarded as an imderlease, and so valid (/o. i if|i.r

1914, and extended to reiil ))ro

pertv a« above mentioned ; stat.

:J
&"4 Ceo. V. e. 34, s. II (I) ;

4 & .") <;eo. V. e. .'iit. s. 47 (1) :

mil', p. ;ti().

(r) See >tat. 4 A ."> ( leo. V. c. ">9,

s. 'i4. niilacintr 4() & 47 Vict,

e. ."i2. .f. ">"), and .">:i & ">4 Vut.
e. 71. s. 1,'{ ; Baiikrupt<'V Units,

MM."). No. .lUt : Sinni/'v. Hill.

1!M)I. 1 K. H. tmo.

(d) Stat. 4 & ."i <;<•(>. V. <•.:>'.•.

s. .")4 (()). repliK-iiiL' 4ti X 17 \'h\.

e. .")2, s. .")."> (t>). and ."i.'t A'
">4

Viet. e. 71. s. i;!; H, Finin,, I'l

Q. H. J). 47.'>: fir Monjdii. :.'-'

Q. H. I). .V.tJ ; l{< Smith. Kr i>nrtr

Ihphurn, i'> I/. B. i). .').iti ; llr

linker, I9U1. 1 K. B. «2H ;
/.'.

I art, r mid A.7/i». 1!K)5. 1 K . B. 7:t.")

;

l(r llnlm.^. I'.IOS. -1 K, I! si.'.

(<) Ant- . p. .V.:t.

(/) See SiiL'il. <'niiri-.. \rii^|. r-.

4Sl' : foil,, V. /.'.. /,.)•,/. HM, : K-

I4:t,

(,/) I'nlw.r \. i'.'l" .!•. 1

Doiii;. IS7. n. : l'„,i>'.n'::

W, 1,1,1 r. s niimi. .vi:t. :'ii i:. H.

.".7.".
: :; I're-I. C.n'. .

1-1 :
/

'

V. ir.»./A'„«/„. :! li, ,\ A I
-.^i.:

I.'ifi,if'»,l V. >•./.,"-. :; K. .V !

JJ0.JJ7 ;
/;./.'".'. .^ 1. M-^'r"-

„/ .s',,/, v/„n v. !!• 1'.-'. I''"". -I":

ill II rd mil II \ . II :i-i"'- I. I! *

('. I'. .-.7; /,."-. >. /;;.:'. r."'"'.

I <'|i. k;. .-.ii.

{!,) i'l.iiltin:/ v. //./'"• I

Siraiiue. 4(1.')
;
/•.. v.

.-. Biiii:.
-2-

; I'lilU,,!. V. .V*'/. "

(^ U. ie:t:t.
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than as an uttt-nipt^'d assii;niin'nt which would be void,

foniuTly for want of a writin-; (')• anil now for want of a

L,..,l(/ll It is however, held that no distress ran he Xo distress

made for the rent thus reserved (/). lint it a t.-niire he

(T.'ate<l, the lord, if he have no estate, must at least have

a >eij;ii()ry (w). to which the rent would hy law he inci-

,l,.nt ; and hein^' thus rent service, it nni>t hy the com-

iiioii law he enforceable by dist; .ss {)>). Tin- very fact,

therefore, that no distress can lie made for the rent by

the eonuiion law shows that there can Ix- no teinire

h,.t\veen the parties. And. if so. the attempt<'d dis-

position cannot operate as an luulerlease (o). If. Iiow-

,ver. the disposition be by deed, and be e.\ec\ited by the

alienee, it has been decided that the reservation of rent

may operate to create a ient-<har!.'e (/(). for which the

„uiier may sue (7). and which he may assign. >o as to

iMititle the assifinee to sue in his own name (/). .\nd it

th's he so. there seems no i;ood reason why. under these

circumstances, the .statutory power of distress jiiven to

the owner of a rent .seek (>) should not apply to the rent

thus created (0- Hut on this point also opinions ditfer (").

It has been held that such a rent created after the year

iSSl. is not recoverable by means of the remedies eon-

(erred bv the llth section of the Convev icinji .\ct.

is.sj (/).

i.| Stat. Jil Car. II. e. :t. s. 3 ;

,i„t.. |,.
.".()."(.

i/.) St, It. s iV !• Vict. c. liiU,

- :t . iiiit-. ].. ."iiiii.

:'l l',.ir, .\l,r. tit. Di-tros {.\) :

\ . I (iiijii I. - Wil.soii, :t7.') ;

/',.,,. V, Ciiiiii .
."> HiiiL'. -4 ;

I'li-ni' \ . I'li-iih . :i Hins:. N. ''.

VIS; /.'.. V. Ilahr. I'.tO.V 1 Cli.

I'i. :,».

i/M Ant'. |i. I.V.t.

IM l.itl. M'ct. Ji;!.

w-i l:,!n.tt V. IMi,/,. 14 M. A-

W :t4s. :!.•.:;.

!/; A nil. [I. Mil. A rent-

I.,... i-^!!!!!^ •!! of l0USc!!"M~

(7I HkL'I \. <:n^tli<i<J. I liiiiL'.

N. r. 1!».

(;) ]\ illnlii'^ V. IliVlinlril. I K.

A K. I OK I.

|«) Stat. 4 (icu. II. c. :iS. ,. .".
;

iiitti . |i|>. 4l>7. 471.

(0 I'li^iih V. I'lKio,. :! liiiiL'.

N. C. i)o.'..

('I) See V. (<ii>i„i. J \\ 1I-.

:{7.".
; l.inuiloni v. .s. //«/.. . :! K. A'

.1. L'JO; .s»/,(/, V. 11 'ift-. 4 Drew.

.•i:i,H; II )//-• V. ( nlli'iri. 7 W. 1!-

44s ; Hiirtiiii > CciiniMiidiiMii. pi.

nil : I.I III" V. liiikir. I'.KI.-). 1

til, 4ti. 4S and 11. (ti).

(r) .Slat. 44 \- 4."> Vict. c. 41 :

Id 1;'

f!

lit. I real : Ih t'niin-, IIMI4, aiili. \i

, i.7JU. slip.

471 : /,( V. Ildkll. Ulll
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Every underli'ssoc becoines tenant to the 1i>m.. ni,

grunts the underlease, uml not tenant tu tlii> uin-ii,,,

No privity less< r. Between him and the underlessee im y/,,.,/,/ ,

t'sl*ramVt"lio ^"i*' ^" ^'^^^^- '^'""^ '•'*- •"•'g'""' '''^SOr Caillinl in.iih!,,.

uiulcrli'sscc. j^iiy action against an underlessee for any luru li n\ \i.

covenants contaiiie<l in the original Ica^'iyi, 11;.

renifdy is only against the lessee, or any a-^iiurr tr, i

him of the whole term. Nor can thf undril. -ii. 'i..

original lessor upon any of the lessors c((Siimiii- i
.i

tained in the head lease (c). The derivalivf ti mh. «i ; :,

is vested in the underlessee, is not an estatf in ihr intn,.-

oiiginally granted to the lessee : it is a u<-\\ anil dhiini'

term for a dilTerent, because a less, period d tinir. |-

certainly arises and takes elTect out of tlu' oiiL'in.ii iirn;.

and its existence de[)ends on the contiiukiud' dl muL

term, but still, when created, it is a distimi rliattil, n;

the same way as a portion of any movcalilf \i\''v i;

goods becomes, when cut out of it. a scjiaiati' ( luitt.

jH'rsonal (a).

Derivative

term is nut

un e~tale

ill original

term.

a i.i

I'nilerteiiaiit

liciw far

liable In (li>

tress for r<'iit

iimler the

liead lease.

At coimnon law, the good.s of an umleitenaiir \\ii.

liable to l)e distrained upon for rent in arnai umlii t';.

head lease; for the reme<ly of distress for ivnt xivn.

wa.s in general available against all goml- uhich U'l'

upon the land charged with the rent, irn>|iii tiv.' nt tlni!

ownershi[) (/>). Hut we have seen that \\ir iii>u<U -;

undertenants holding at a rack-rent payaMe liy ii|!i,i,

in.stalments not h'ss often than every (jiiaitr: anil "i

lodgers arc now protec* ,'d from distress on tin' mnilitini.-

(v) Iluljonl V. /lul.li. I l>()ii(jl.

is;t ; lliiiiit V, /.'/()". litel. 2 I'll.

Tl'I. If, however, the lease con-

tain covenants restrictiiii; the

nse of the land, an uii'lcrlcssee.

l«inn liclil to have constrnctive

notice of his lissjor's title, may
Ih- restrained iy<m cont ravening
the covenants, under the doctrine

permittiiiji restrictions as to the

nse of land to be a burden on

the land in ci|iiiH ;

I'litiii'in \. Ilnilnii

•^:^\ : .l.ilni. .1-. ., '

I'.MM). I (Ii Iss;

A'icH. :f7 t'h. 1 1 71

(c) Suiilh r./ I.I":

Ltd. v. IliiLn; l;«oii.

in) See A'- .'/'."

Initlinrt, I!)!:;. J ' ii

(/.) .1/./.-. pp. •!"<

iiond V. Hull' . I'! I,'

/. IT

J 11,

iu.'i

:iii."

r. I

p. 1-.

(!. |i

I>„.,.:

llnhf, -

,; //.'I-

). l?,!.

SrO^il"-' >,



OF A TERM OF YKARS. 673

anil with tli.- exceptions specified in an Act of l'>iH(().

A„ un.lertenant is also liable to l.e ejected l.y tlie superior Ami n, »«

lanillord in case the head lea>e be determined under a ,i,.|,.,i,.i,uition

provis.. for re-entry therein contained on n..n-payinent j;'^!:',, ';;,,,'.';

,,{ the r''nt reserved or on breach of any covenant made ,1 ,,,iwlitini,

hv th- hea.l l.-ase(rZ). An und^rfnant '' •''•^^'•^'•'•-

'ijXrt'V"'

,.iitifl.'d to the same eipiitabh' and statutory r.-li.'f at.'ain>t „m.I. it.-iumt

forf.'iture for non-payment <.f r\u- n-nt und-r the h.^ad •-.;;;;;.',[;'•

l,.aM'. on pavment of all arrears and co>ts. as the l.->>ee ti,.- luad

hiin-'lf ('). And by the ('onv.van<ini; Act, If^U'HJ),
'"'''

wh-iv a Ifssor is proceeding; by action or otlu-rwise tf.

,.nt'(.ne a rijiht of re-entry or forf^itur.' iinil.-r any

rov.nant. j)roviso. or stipulation in a lease, the Court

iiiav, on application by any person claimin-; as under-

1,.",M. iinv estate or inter.'st in the pn.pertv comprised

m tie' h'ase, or any part thereof, rither in the Irssor's

aitiou (if any) or in any action brou<:ht by .-iich person

fur that purpose, make an order vestinji. for the whole

term of the lease or any less term, the property com-

priM-d in the lease, or any part thereof, in any person

.•ntitliMl as underlessee to any estate or interest in such

pinp.Ttv, upon such conditions, as to .\fcution f.f any

,1 Icrotlierducimient, payment of rent, co-ts. .-xiM'nM-.

daiuiiiiis. compensation. i:iviiif.' scdirity. oi >
tii'iwisf, as

th.'Cuiut in the circ\im^tances of fuch cas.' shall think

tit : l)iit in no case shall any such undfrlesscf be entitled

to r.'ijuire a lease to be granted to him for any longer

term than lie had under his original sub-lease. I nder

thi~ Act. an undertenant may be relieved atrainst a

forfeiture for breach of covenant contained in the head

lea-', in cases where the lessee himself would be without

• f'l

I ) Antr. pp. 3H.-,. 3r.tj.

.7i H;rl\. flrau. IhOI, -J Q. H.

'.I*. I'l I'iiiii.' tliat an iinfltTteiiant

ImiI !, ri.uiii tn the relief iriveii

In, I ii -Me t.v the f'iinve\ane-

iijj A' • .if 1^S1 airain:-t forfeiture

f"r fir'-atli of a cuvcnant in the

head lea>i- ;
mf' pp- •"''• ''"

.-.li.'.

l, i .l„f. . p. :il>T. an I n "o

lhn„i,ln,-i- V. M..,t.,.. I'.Ml.-,.

fli. T:t!".

(/) Mat. .),> ,v .")li \ 11 1 . lo,

i
:

:

! ,1 1

I >-'.
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OF PERSONAI, INTKKK>rs IN RKAI, I>l\|i

rt'liu'dy iiridtT the Act "I I.H8I (</), for iii>t,iiii r
i, i,,, ,,

(if a covenant ii^Mm--t a.ssijjniii^; witlicnit tin. ..,,,.

licence (li). -ir to pay tlic rent (»). Hut he rainiot ,,i,i,.

relief iinuer this Act after the siipeiinr' ImihII.ihI 1 ,

actually re-entere<i (k). An underlease i> uni d. t, inn,

.

if, without the undertenants conciirreiK c. t he hi 1 1, ..

surrender the original term to the superiur l;iii<l|iii<| [,

although the lessee may tiius extinyiiish In- \n i:.',i,

in the original term (/), he has no power >n i itlni n,

interests of his undertenants or other graiitn-(»,!

In Middlesex or ^'orkshire. undi'ilease> ami ;i-.|^!

ments thereof are voidable, if not n^'istered, in thr-.n-

manner ajid witli the like exceptions as lea-,- liom •

freeholder and assignments of such leaso |;/i Ami i:.

provisions of the Land Transfer Act I,s'.i7;..i. ui-

resj)ect to compulsory registration appi\ \i< uihI'i!' •..

and assignments thereof in like manner atid with ''.
iii,.

exceptions as tt) leases fiom the fr.'elinM. i .iifi ,i -.-li

ments of the same {ji).

My the common law. if a mariird wmiiaii »•!•

po.ssessod of a term of years, hei' husliand iiii;:lit ili>|.(-.

of it at any time during the covertme. ejtliii ali-oluti!

or by way of mortgage (^y) ; and if lie -ni\i\((l li.i. i

became entitled to it by his marital right (/i I'.ii; il !

(f;) Anil , |ip. .")()!, '<>\'2.

{h) ll'(rf/(H,< of Cholnuli >i
^

School V. S,,nU, '1804. •>
(). H.

(t'iri; Imriiu V. Onkihetli. IS'iT.

2 Q. 1?. 2IH ; sec Mallhcw-^ v.

Smnlhiood. litld, 1 Ch. 777;
llurd V. ]\hnlf<i. 1918. 1 K. M.

448.

(i) (Irnii \. Hon.snll. 19(14. I

K. B. tioi.

(k) Anir. p. odJ, and n. (i) ;

lliiniplirn/D V. Mortin, 19<l."). I

Ch. 7;W. 741.

(/) Alx)ve, p. U71.

144; Mfllor'v. Watkins, L. H.
9 Q. B. 400 ; iMvid v. Sa/„n. ;J74. 37.-). 4.VJ

I89;{. 1 cii. r,-s.i. :.:;;; : /.. ''I'w-

V. Ilw//. iiiiis.
I

I li. lui. i.:.i

.

I'arhr v. ./..,.,.. l!i|ii. .' K 1:

•.i-2. S.-,' II ///,.- \.>i .', lull.

2 K. B. 47:1. .1- 1" . .uni'-

affcrtirnt m mum i: ! i<A t.rni.

(h) AiiI: . pp. ."..'. '. .'.'.I. .'iiii;

(oi .'Stat, lie ,v iH \ lit, .

!>."

s, 2(1; r/„^.
I |..

."I. .-,.;,.

I//) Sc(t>. I'J (lii. lM I
Fi'-t

Srhcdulc ; Land It :'!-' llul'--

I9ii:{. .\os. lis - 70, ;'Ni>i IV

(V) //.// V. I-Mw.r.i.. .-, !>.•(.

\- S. till,'). Iiii7.

it-\ Cii, !.:•• It; !. :;.'! i -.

-•

nnk. p. .VM : W'tu- '"uv. M,il.
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,1,,,1 ,„ l,..r lif.-tinu-. it MiiMVi'-l to Imt. mikI lii^ will aim,.'

„.,« nnt Mitlicifiit tu cl.|irivr ii.-r ..f it (^). Ari<l if a

, t.... « IV Do^-^.'-s.'.! (if a t.rm "f war- on trii>t for a Wif.- * .-.(uii.

,„;,,n.Mi ^^uuuu\. v.\m\y nav.- Imt liu>l..h.l Mii.iiar M«l't-
,„ ,^ „.,,„ „f

OV.T h.T .MiUltal.l.- illt.'rr>t tl.rr.MU {/) .
Mll.j.'Ct. Ix.WfVrr, >.-..rv

,.,,1,, ,,.-.,t„m l.v tin- W.I. nf li-r ..i^'v tn .. >-tt|..,u..nt.
^^j^^^X'^

,,,. ,,„lit t.i liavf a |iri>visi«)ii >.'<iii'-'l fnr Ii.tm'H and Iht ni.nt,

,.(„|,hvii i.v M'ttlrin.'iit ..f -li" iviit - aii.l prolit- nf tlf t-Tm.

,„ |.art tll.T.'..''. nil tni~t for tliiit piirpn-.. ( -/). lint if the

tn.-t w.rr for tli.- wif.- -iMrat.- um'. >lir was .iitillcd

to ..|i]nv and dis|«.s.- ..I li-r iiitrn-t a> fully as if slif

w,.n' a /o„. >r,/,(..). AikI iH.w. if a t.'rni of y.-ars ()r

,i,iv ,M|intal.l.- ii.t.'n-t th.T.ni Lrlorij.' to i luarrird

u,,iii,.u a- li.'r M.|.arat.' |.iu|H'riv imdrr lli.- Marrird

WniH.'n i'n.|M-nv Art. IM,>^J. >li.' Will !). .'tititlcd t.i

1„,M and di-pox' ol til.' >ain.- ill tlif -ainr maiiii.'r a> if

,|„. «,T,- a hi.')' «./'•('/). If. li"\\.'\.'i. >li.' niak.' no

,li«|,.,>ii,.in of sncli a i.'rin in li<-r iifrtimc or l.v lit-r will,

h,r liii4.:,nd will li.'.onic tntitli'<i f'-Mrt'to at licr death

III hi- marital rijilr wittiont takm;! ont adniini>-tration

tn luM ,.|y.'(t-.(M 11 a iiiarn.'d woman !•. .'ntitlrd to a Wifr trust it

. . ,
, , 1

<if a term,

t.rm of ycai- as tnistc'. it is t!i<'U<rlit that sli.- can now

ili-|i(iM' thrrco' as if sIm- wfiv a /- »" ><//«'. and jiast

,li-i"i-i!ions of Mich a fcnii i.iadc I'V a married woman

(., ' I'll.Mi^ <'i>inni. 4:14: I liia'' lircfpinc i-nlitli-il t.. any

I!..|, lli-l., ?v Wife, i::t, ITT: iM-rsunal i.r..|wrty (uiiirh woiilil

/)„. ,| s' ., V..S7. i"„7/. I ,\.\ K. serin to m.'ln.lc l.-a-cli..l,l,) a-

3,1,, next of km i>r niit- cf tlir iii-\t ..f

^r /,„,,!,, V H'Vt. :.' K. fi M. kai'.f .ill mtestati. -mh pro]). Hv

;.i'i /;, n.lhmii. A'Wic V. /V-J/-- -houM. siil.jrrt ana witlmiil pr.-

o«. 2r, eh. 1>. Wii ; sfP Duhfrbt jiwliro t., the tr-ts <.f any scttli-.

V /.'/ HiB.-av.:W. lli.liir. .VSl. nii'nt nt^cvtuiL' tl'- same lu'l'in-

//,-i-.„, V. A'mi/m.,7.4 Hair, I., lior for li'T >,.,,, .rate ii-c _

1
- Wnis. IVrs. Prop. .Vis ,.-./. (</) '^ta'. 4.^ Ar 4il \ lot. r. ,.>.

|--
I

>s. 1 (sul.-. I). 1. •">: ""''. pp.

-,v nni.. \r :i4 I :!4:i. :U4-:«T :
s,o Wnis. ' nx

.
Stat.

TL. M.,n; A Won - l>iop.Tty .-IHi-. MHS. (|s. 4-.M

\.! \\Z" -tat '••> A :!t Vii-t. (:1 Si:rmn,: v. II /(«.(..... ls<»l.

, '.K! - 7 p w ,,|^-ai..,l, > <• U.t. B. 4!"i ; anil.SOP ^( /'iw''"-' -t

f. p. :144 .
provided that a;.^,/. . rU) Ch. I). ti2»i. 'KU, ti:i5 :

>!i.ir a!i> woman married aiiir IJ"I" \ ""Z"^- '**'*- -' ' ''' •''"'•

ill- |..i.,MUi; of liu- \i i i'.Hii Aujt.. .14i. .;»-.

|sTo -houid duniiK h' mar-
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ftlont' after the year IHH2 apprar to hf ali.lr .1 •

confiniu'<l !)>• the .Marrictl Woiin-n's l'in|Mrrv \

Rpncwalil«>

Ic'ttSCM,

Surrrrnlrr

in liiw.

In iiianv cases 'iiiKlIonl-*. ii.irficiiliulv i iii|>iir,itin;

arc in tin' liabit of irraiitiiit; tu tlicir ti'ii.iiit- li. -h !.,,.

I'itliiT liffnic or (HI tin- CApir-ition of cvi-tih'.' in • I'

ofliiT (M.Hfs a covt-nnnt is in-*i'rff<l to renew tin- li-. ,

pavtnent of a certain tine for renewal ; ami iln- m\! i-

rnav be so wonletl as to confer on the le.--i'.' :i |..i|..>;,

ri),(lit of reni'wal from 1 iine to time as cacli -ii' ( > -w- ! -.

eA[)ires (/*). In all these cases the aec(|it,iiii .• l\ •

tenant of the ni'W lease operates as a >nrriiMi. i m !i .;

the unexpired residne of till- old term : foi ili' t. n.i.t ^

acceptinj; the new lease allirnis that hi- le--(.i i> i- p'''

to jirant it ; and as the lessor could not do tin- ilm ij

the continuance of the old term, the aci ijit ii,(v i,\ ,:

,

new lease is a surrender in law of the foiiii< r. I'.u' \>
'

new lease be void, the stirrender of the old (.?ir \,i!l J,

void also ; and if the new lease he voidable, flu -uiivi,! :

will he void if the new lease fail (c). it .ip;'.!!- t,. i

now settled, after much ditYereiice of opiniMH. li.ii r

new lease he ijranted to another person with tlf m.ii-!,'

of the tenant, who iiive-* up pos>e~>i(in ot ihr |.|.|pi-.-

that is an implied siiriender of tlie old tnn, n' V. l-ii

ever a lease, renewable either bv favoiii' d <•*. lu'li! ;

scttle<l in trust for one person for life witli i.ni.iiii'l' :•

(rijStnt.T E<lw. VII.C IS. >i. 1. nf )oil.\ (i Ki t. ^•|. >« l; 1

saviiii; titlrs nri|uirocl tlitnucli

the hiisliand nlonr Ixftiri tin-

year li)OS ; svr 2 Wins. \. A- 1'.

920. 022—924, 2iid ed.. iinti
, p.

3Ht and n. in).

(h) Iiiitulditi V. .Vny. 9 Vrs.

.^2.^ 7 F-ast. 237. 8 1^ R. r.2:i ;

llnrf V. liHrqr'. 4 K. i -F. 4.». It

is held tliat siicli rnvoiiaiits nro

tree frnin (ilijcr-tiMii (in tli<' sroro

cf [MTjiotuilv .- stf 4 K. iV .1.
')"

;

42 Siii. .F. ti."}" lii.v iin- woirr).

(<•) I re .> cii.s( . :, Hip. I I li
; I!').

d. Eiiil of tkrkdti.l v. Arrhhishop

4i:i ; lii,< d. .'.•'-' .

I o'nlui'Hi. II <,l. I'.. 7".'. / I

li'd-i"li'i) V. /'..../ . II >>. I! :n,

Zlrk V. I.o,Nlnr I .
•..' r.

uai/'. 1.1,1.. I'los, ;.' i\. i; i:'i.

ill) sco i.iioi,. \ .
',: '. I-: ^1 -^

W. 2S.->. .-{Oti : ' -',•;' •- '•' "

,Io. .V I.at. I'!:i. I""; V-
•'

V. .\lhir<tn.:. \'> o !,, :i4l,

.\ri>n,v,!l V. /.. .. :t Ihr.. :>'
.

/ an-^nii V. '•'I.I. 1 II . N ]'

;i'.,'/;. . //•;,..; . i-:-.; J • •: ' ,

cf. '(/'/.. 1'. |li>. 11.
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,,v.T. or 111 .iiiv otluT iruiiintT, tlif lu-riftit of tlu' cxiMTt.i

, „ nulit of n-n<-\val l)fli>ti>i-< '> tlif |MTX(.n.-« from tun.'

to mil.' iM-ii.-t'uially int»TfHt.-<l in tli.- l.-us.-
:

un<i il anv

.ithii- jxT^on .sliould. oil thf strength of tin' "hi U-H'«\

(.htiiiii a nv\y otH', lu' will I"' reminlfil in fi(iiity as a

trii-ti'.' for tlif persons ht'iit'ticially iiit'-rf.-t"-*! in tlir oM

iiii.M*). So the costs of rt'nt'wai an' apiKirtioni'ij lictwrt'ii

i!,,. t.ii.ini for lift- and rt'tnaiiiili'mian acionlmj; to tli.'ir

ri'MHitivi' p<'no(U of actual cnjoytncnt of tlic ti»'\v

l.'a>.'(/).

IJfforc the vcar IHTtl tin- tenant of an an-icnltiiral <v,miHtisa-.... turn til

holiliiii.' liaii no rifiht to exact compensation from ins t,.„„„ts f„r

iandinni for any improvements (7) which he mi^ht have
||";'^',,',"|.;,j,

iniidc iliirintr his t.'iiancy ; except iind.'r an exjiress

a<rn'eiiient wWh the laiuUoni or l)v virtue of the custom

(., A'.!./. V. rhiihftir. Atnl)l. » Urnv. »H7 ;
r/.r/y v. t' -hu'il..

:i.-,; '.-.'./.,1;/.. \. dMiinj'. :( 1 MiK'. .V <;• -i'-»- ^i'"' "'
I'.ii". Jll ; lanmr v. tUii'trthij, ji. lift.

(h ll/,.^ V. ii/i;f<.r. Vr». .v.4. it v.-^. .-.im. 4 \\. \\ im ;
.i."'"i v.

/,„;,/„./<...' v.,\- H. ti.->,.la<-. ti;ll : l:t H K. •-':<. -'H U. |{. liiT ;
'.v..»-

./.«»/ \. Akihi. 4 It.iiv. 44 : -hiiii-^ V. ./»».«. ."> Iliirr. 44(1 ; II 'idl: -t,;,

V. Wh.linl'il. . 'I Hiin'. 77."i ; Mnslii v. ////. ..urt, js It. m\ . :il:i ;
/."I./-

]>,fi\-. l!r.„n,j„hn. I,. l«. ;t «'h. 711 ; /^ AririH;/. iH'.Ct. 1 (11. 1>I. Si»-i;il

;r"vi«ion- lm\i- Ix'cii iiiudf l)y riirliitiiunt tnr f uililnluin lln' i'l"-

riinni; iiiul vinililiin; I'f rifli'wal <if lenses when :m\ <>f the |i.tllie>

Iff inf.iiit>. iilii.ts (ir liiimties ; nisd f(ir eiiiihliiiir trustees i.f reiiewil.le

I'a^ili.'lii- I., iiiiew the lea.ses, ai.il to rni.'.i- tiiiniey hv iiiititL"iji:e tn

|..iv fi.r sih h renewal. A .statute <if t-he year iHtH* liiaili yTu\ l-i"ri f. r

f.iuhtatini.' ihe |mieha.se liy trustees of reiiewalih- liaseholds nf

ill.' ri V( r^ii.M I.f the laml. wlieii it helipiiiis tn an eeil -i istii al i i.i|i.iia

ii'iLiitiil f..r raising iii'Hiiy f.r 'hat |>iiriii.-e 1.^ sale ..r neTiL' 'j;e
;

^.1-.. fnr !lie i\i Ihitij." uf part of the l.iii.ls. eiiiii|>rise(l in any re.iewal.le

if.i-i . fnr the rever>ein in ..Ih-i part nf the same lamls, s.. as 'hiis t.i

i..|iiire Ihe entire fee sinijile ill a part nf the Ixiiils iii-tea.l "f a rem w
atle JcM-.' ,if the wliole. As we have si'en. I'apital im.iiey aosiML:

iin.l.Ttli. s..ttl,.(| l,anil Act. UhJ. may l«' ai.plieil ir piir.h:i~e ..( the

riMr-imi ..r freeh.ild ui fee nf any settle.l leasehnM janil ; an. I th.

tin.uil |nr life nnw has |Kiwer tn exehiir.;!i- anv part ..f the -et'l.il

!.i:. !f:'.. 111. r laml. See stats. 1! iU;,. IV. ,V
1
'Will. IV. e. (r.. -. I:',

U N. -'11. L'l ; ,-.;t Viet. .. .">. -s. 1 Hi, I'Jd !-'4 : .">(i i .'>7 Vi. t. e .-,:!.

-. I'.l. T. |.:a, iiii; 31 \ 52 Viet. e. .V.t, ss. Id, 1 1 ; S.i ,\: -'4 Vul. l-'l.

s. li.V-.!',! ; ,1,,',, pp. li><(. l:{(i.

... * . .1 1 f 1 11 ii'i - i>. - - 11 III I ii:

in;:- an, I ti'Ktiire.s en-ete.l hy a 17th ed.; stat. S K<lw .

\'
1 1 ' -•'<.

t.iKiiit ii.r e.-rirnltiiral purjxises, s. -.'1.

V. I
!•

'''!

Hi
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,f\

of the country where the hoia. ^ lay (h). An Act „(

1875 (() made provision for the r'.Jiipensatiori of tenant-

of agricultural holdings for improvements made Uy th. n,

Jiut the operation of that Act might be txcliKiccl l,v

agreement between landlord and tenant (k) ; um! ii,

practice this was usually done. The Act \Vii> rtp^.i!..!

by the Agricultural Holdings (Kngland) Att. lw;(/);

and the law is now consolidated in the Agriiiilfiiral

Holdings Act, li'<t8(w)- l'»der this Act. \\\wf th.

tenant (/() of a holding, to which the Act applio (.0. h~

made thereon any improvement of the kind >|»( iiinl 1;.

the Act, he is entitled at the determination of lus tiiiaiuv

on quitting his holding to obtain from the iaiKiliml, .i-

compcn.sation under the Act for such improv. innii. mh!,

sum as fairly represents the value of the impruvcinnit \<,

an incoming tenant {p). Compensation is not |i,iv,ih!.'

under this Act for the erection of buildings ami otli-i

permanent improvements specified in the Art. iiiil--

e.vecuted with the ccmsent in writing of the lan.ll.'ni

previously obtained (7) ; or for drainage, iiiilr- th.

tenant has conii)lied with the conditions ot the A. t ii,

giving to the lamllord or his agent ilue noti( t iiii<titiui,

{h) Sec Ciililiroll V. Siiinlhin. 7

(', \- I'. SIIH; llntlnii V. llfirriM,

I .\1.iV W. 4titl; notes to W'lij'jli^-

north V. Imlliion. 1 Smith. L. <'
;

Ihitdhiirii V, t'olrii. 3 ('. 1'. D.

1L'!». i:u.

(,) Stat. :tH A ;«l Viet, r. \)1,

Miiiefide.! h\ still. M & 40 Viet.

. 74.

{!:) See stilt. IIS \ :(!• Vut.
1'. StJ, ss. i">4 ."i7.

(I) S«iit. 4li A- 47 Vi '. e. 01 ;

nnieii'liil liy .'ill & r>4 Viet. <•. .'j7
;

aH * .')!• Viet. e. :;7 (ub to tie rket

(.'iinliiiN) ; <>;l A l>4 Viet e. .">i>,

anil () Kilw. \'ll. e. M.
(m) Stat. H K(l». Vll. e. L>S.

((I) In tin.-! Act " teniint
"

nieim.s tin- holder of laml under

a eontrael of teniiney for a term

of years, or for lives, or for lives

and veare, or from year to year ;

MMt."4S (I).

((.) See nitti. p. '•»'>. >iit "'"

\ a! Viet. e. l-'ti siniir- ti. tl,.'

tenants of allot iiient,^ .( n.t in^r.

than two aere^ cull n. it. . I a- i

fiirm or ^jiirdeii i-..iii|i.n-.ilii.n f'

r

erops left in tln' l'i.i.h.I ,i' 'li.

t'lld of ftieir ti'iiiii. :'

-

(ji) The ami.UMt .ni'l tun.' am\

modi' of ])ayiiient .f i'.im]Hii-ii'

tion is to he .Nettle.! \,\ ,iLT.rin.iit

or by arhitratioii .i- |.r.-. ril»'i

liy the Aet in ciin- ..t .Jiif.nn

and elai.iis hy a t.ii.ii! • niiil..

to eom|«-nNiitioii nii'l. i
.u-t.ii:

niireeinenl or otli.'wi-. f"r ,iin

iiiiprovemeni sp.iili. .i i" tli.- S''

are to Im- ad.-a^t.-.l i" lli.- -i"',.

wav ; Stat. H K>lu. \ 11 . >.

-

fi. 'i:t s«-<- Hill. - • f i!""" '""*''

the Art, W. N.r.th.iuly, lyi::.^

(7) Stat. S Kil». \ II
'
'

5
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to execute such an iinprovetncnt (/•). Hut roiiipciisation

lUiiV be nbtaiiu'il for tlw iiuprovfiiiciit of the land by the

apijlitation of purchased manure ami in other ways

described in the Act. althoujih the consent of the hind-

lord should not iiave been ol)tained (>). For ini|)rove

tueiits of the kind last mentioned, fair and reasonalile

roll' pensat ion. payal)le unch-r an a>;ieei:ient in writing,

iiiav be substituted for com|)eiisation uiuh-r the Act (/).

But aiiv contract matie by a tiiiant. by virtue of whiili

lie is deprived of Ids rifiht to claim corn|iensation under

this Act in respect of any im|>rovement described therein

IS void so fai' as it deprives him of that rijilit {n). Tlie

Act also contains provisions <;ivin<; to the tt nant the rijfht. (',,in|«nsii-

notwithstandiiiii anv ajireement to the contrarv, to',"" '''^,„

compensation for (iama;;e to his cri'ps from >,Mnie (/), >;iiin<' ami

II- ti 1- ^ 1 ..II 1 1 , \ iiiir(a>()iuil)li'

and tor unreasonable disturbances as ttn'reni tlescril)e(l (7). ,ii.«tuil)aii(»'.

Tiif ri^ilit to compensation for suih disturbance was Di-turlmmc

i-xtwided bv the A.'ricultural lloldiims Act. !!•! t, to the "'y* •>' "r
'^ "^ within one

(MM' of tlie termination of the ti'naiicy by notice to tpiit .v<ur uftcr

j.'i\tn cither in view of the sale or the otVerinjj f- r sale of

tlic lioldin;.; or any part thereof, or else by or at the

rt-cpn st of the purchaser of the holdiui^ before the

e.\piratiin of oiu' year .d'ter completion of tin- purchase

tni any reason other than the wronjjful act or default of

lie' ii'natit in n-latios, to the lioldiii".' (:). .\nd bv an .\ct

ol i'.M'.t. on tin- iiiaki!i;j after the passinj; of that .\ct of

Hi Sci'ts. :i. 4.">.

•I Sic M' t. I iiiiil Fir~t Sclic

liil'
. I'.iil III. .S|K'iial pro-

\i~i'ii^ in- iiiadi- a i to ('oin|i<'ii

-.ii:"ii f' r iiniiriiVcnii'iitM Im'^^uh

.liiriii.; 111.- I.i-i yrar -if tciiam-y ;

•I'l -111. !i .\ni| comiHMisatinii
fur iiiiy iiii|prcivi-iiirnl niadf m
b<'i!iiii Int., II- tlif l,--t .Inn.. IOo<t.

'•r II, nil- iiix-ii a lioliliiikr lii-lil

iiiiili r ;i roDtrnct of Ifiiaiify
ii'lli.r III, 111 from year to vi-ar)

lurr.-ni mi tin- Ut .Ian.. '|H«4,

!- t' I"- -in-h as nuclil have
("III iloiiH-ij if till- All liail not
p*n,-(,i ,«,- ,irj,. |i, ."i7s. 11. {I) ).

Mile

Imt till- |. 1- -iliiri- f.ii till-

a-ri'rtaiiiiiu-iil anil ieco\ei\

llnT.iil 1> III 1. lli.if |iri>\ iili-il

liv till' .Vi t.

'(0 Sci-t. 4.

(i() .'Serf. ,>.

(,!) ,'<(Tl. 10.

(V) ."'^'il. 11 ;
.f.- /,', ll..,.,fll.

i!»i;t. 1' K. li. ,-i:i 7.

(--) .Stat. 4 A: 5 1 ieo. \ . r. 7.

<. 1. passed .'list .Inly. IllH. a;'..l

apiilyinn mily ti teriiiiiiiiti.ins of

U'liancy etTerteil after till- pa.sMiii;

of the Art liy notll-l-> I,: i|Ult

(iiven aftir tlial ilute.

17

il

!i

Hi' i:

Uji

}

if \

l\

1 i

i

iil

t
:i

l\

li

i 11

'k

i

I
!

ihl f
'
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1

1

IS

' V

Avoidance of any contract of sale ot an agricultural lioldiii;.'. or any

qulrcurrent purt thereof, held by a tena?it from year U> v. m: iiia

at date of ^|^pjj current and unexpired notice to dttciiniiir tl^

tenancy is made void, unless the tenant shall, hiui- tli.-

Act and prior to such contract, agree by writ ini; that >u(li

notice shall be vaii<l («).

Power to A landlord, on paying to the tenant the aiiiuuiit du-

charge hold- . i

j^^^ ,„j(jj.r this Act, or under custom or a^iciiii'Ht. m
ing with .

repayment, otherwise in respect of compensation for any nt tiir

permanent improvements specified in the A( t, or in

expending such amount as may be nece.s.saiy to rv,.( tit.-

an improvement by drainage, which the iamilonl ha-

undertaken .o execute himself in accordaiuc with th-

Act(/>), may obtain from the lioard of Ajrricultiin' .uki

Fisheries (c) an order in favour of himself, his t\(riitor>.

achninistrators or a.ssigns, charging the holdiii!.', or anv

part thereof, with the repayment of the amount paid o-

expended with such interest and by sucli iiistaliiiiiit-.

and with such directions for giving effect to tin r\v,w->:

as the Hoard thinks fit ((/). Such a char^f niu<t \>v

registered in the office of Land Registry in onhr to Ih'

valid as agaiiis. i purchaser for value of the hmd. in th.-

same manner as a land improvement reiit-i liaijir (»).

Trustee Where the landlord is entitled as ti..-;t.'e, or othtruiv

landlord.
^^^^^ f^^j. ]^^^ ^^^^.^ benefit, compensation is not ni oiv.riihk

against him personally, but is a charge on :n<l rt. ov.rahlf

against the holding only ; and the charjic < an Ir olitaiiitd

( N Stnt. A 10 (;."<). V. c. 63.

s. I, pa-^Md litth Aiij:.. l!H!t, anct

apnlyiiii: to notices ^^veIl eitlxr

Ufore or aft^T tlie pasniii'Z of the

Act. "Holdind" in tins Act

(». 2) has the Haine meaning bh

" agricultural lioldinj! " in the

Act of lWt«; M-e ante, p. 54t«.

(fc) S Kdw Vll < 2S. See

Hcct. :i (S).

(r) Athtf. p. l.">o. n. ij).

(d) S FMw. VII <- -.'S.

Sect, lo (1). The huni s,.

charged is to be a charge on the

holdiBjr. T th.-
I

lit tl.r.-<f

ehargiil. f"i' H" In-ll-i'!- ^i-

terr.st then Ml ami f.'ii'i ii^i'i'-'-

i-ulw<|U''nt to tli.it I till' lii'l

Inril ; hilt >o 1 1-1' »'"'' '"'

landlonr> iiitcn -t i- « '"""',

III a lni.-.e!H,l.l. i;i' >i.n.' -iiiii

iMil extend \»-\.-;,.i il' n-t

of the landlunl. I:i- >
>'••''

ailnniu>trator-. •oi'l .i--u'i'-

•

sect. If).

(f) t^ec ..eel 1".'
.

•i;it- 'il A '-

Viot. c. 51. >-. -1. l-^- I-. ""'•

p. 4«'J
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from the Board of Agricultiirp ,in<l 1''<1hti(> - ithor tiv th.'

Linillo'd paviti}.' or proposin<r to pay tin- aMimint iIih'. or

m (Iff.iiilt of i)ayincr.t hy tlif lan'l!">nl f'-r ..n.- inmith l.y

fh.- ti'iiaiit in hi-; own favour
( f

)

til'" In<ri'asi' of H<'nt ati'l Mnrt<_'iL"-

\V,ir ll.'striotions) Act. 191^

1 ||tiT'->t lliiTcil-'- of

,ir

!U'.» anicmliny

an 1 \\\<- \it< of I'.ilT anil

it. til (' l,i:iitlor<II. oi an\' I Iw.

tn ulucll thos.^ Acts apl .Ii.hI were pn

rniitinu.inci' oT tl .\.t<. fn

IniLr-hoiisf's

(luriii;; th.'

•fl'i'i-t nails' i,.i--iniz the

ntc

(W.ir K.-

A.!-.

.nt (if IkiUm's utuiiT till- .\(t of r.tlo a iovr I III- ~lanilari

[•lit. ali'l ' ,f 1 loll>i' withni ill' Art nf I'.ti'.' al.oVf 1(1 riiT

Cl'llt . il

,-r.

I
.-NCOS o \ till' >tanilaril rent. I'M'iiit to th \t.-nt

autlmri-MMl (</). Iti nt can t,<:\v lir rai-cil iluriiii,'

. t-. I'.i, ;i.-..

,(. Mlt. S hMu. VII. r. l'^.

,, :,."i. >Hr\\ ;l i'liali.'i' inll-t 111-

rtji-ti n-'l il' tlir -iinr iiiiiiiiirr

../iMit .-,A- •.»..". \'.''. '.'T l!'..^--.IJ:ii.i I). .l'.'l.->,-- l.J: TVS
\ , i,-,(|,.i,M'il liltli .liilv, I'.tlTi. --.."'. 7 .

'.1 I..'... \ . . . 7 ,|M I

',,1 \|„il. I!lli»i.". 1.1.'. t 7. Tlii-.X.' .
t llil,-, ,-.-,'.',

. u.,-|..,.,K- l)'ii,,ii..ii ..f

timi.- HI f'.ni- (liirm- tl ..iiliiiimiu t tin « n •-• r;t.
. |,

L".i'i. ih.- A.l-.

„ ,,„M.in.l f'-r .1 iMTin.l ,.f M\ mniith- 'in PMtl.'i. Hm l.v 1 1..- A. t .if

I'll'l i- Il till' \i-l "f l!M."> iipl th.- 111,1. till. Pit- ttii.ii.liri.' It «.-r.' I..

,.,„,„,„. „, furn- until l...'lv Diiv. I'.tJI. Tli.- \. t ..' I'.ll.-. - .' i-'i
!
D'.mIIiiiu

nn.!i..|t..a li..il*.nr part ..f i li-.u-'- I'l i~ ' ..i.ii .• .lii'llmj. »I,.P- I1..11-.-

.,Ml Mtlll-' .ll'l n..t in.'iM.I. .IIIV lui'l "t'l.-i li.lll !' -!'. .-t f\ir « H h 111 t ll.-

.iw. II 111.; I|. lll-l- rtii'l a L'<ir.'.ii '.r "Itiiv inviiu- - «!il,iii t !.'
>
'irnli-i- A.'t ..f H'I.'..

..f ill.' .|«.llil|.J-tiiiU'«-. iiti'l wli.-r.' ..//'" til'- hiiihmI am. .'I'll ..) tli'-

-taii.iir.l nnt 01 tlir nitciil.li- value ..i the hi.u-' r pin ..t ih. h-u-.-

.ii.l 11. .t .-M-eeil. (a) in tlie ca f a hnu-e ^ituat.- 111 lii.- 111. M:! ..lit. in

p.'„, .li-iri.t. t::!."'. ami (') 111 the ra-e ..f .1 I ..-ituit. . I-. iv !,. i-.-

aA,.'pt 111 S, ..tl.inili. tJli : lint that Ait .li.l n..t app!\ i.. i.Ih.I.ih.' ||..ii.,- |,t

ri..ii . Ill .i! a H'lit whiiii iiirlinle.l p.iyiii.-iit- 111 r.-p. .

i •! ' ir 1. fm iii^l,,-.!.

.ill. h. till. iif funiitiin'. .\iiil (l'\ 111., .i~ ,im. 1
.|..,|

.\. ' ..f I'.tIT) where the riait payal.h' 111 n-p. .f in\' i.ii'iiii V
I'll iii'ii

.Ui.ilaiL' lii'ii.- u than iMi.thinl- '.f the r,it.- il
p III

ih.-r. .f. the Act of 1HI5 wa^ not t.i apply t.. th.it n n

ih<- ,\. • «,i- to aiiply ill r>'i'i»-ct of such il\vellinL'-li..n-

t. l.,llir\

a< if no
lull

»llrh

Ihu-.l- ..f

,l.-,,l,l.-

ten,! 11' vf \i •ted or had ever exi^te. Hvthe Act ..f ['.)\'J{< 41. a,- from

th-.p. HL- of that Act, the Act ..f litl.'iaiid t he en.i.tiii.-nt ~ .iiiieii.tini:iini: li.^.lhii:.'-

vteiid to hoii-e> or iiarts of hoii-'-< let in lilune ni.'nti.im i li..a-

111 the (' ase of a house .-ituate ui the iii.-t ro|iolit,in p..In" «itiiiii 'i

.lulling' the City ..{ bunion. '.""' '' il .1111. .lint ..f ' Il t r,tl',i.

il.ir.l r.-nt and the ratealile val ' hou-

l t:i.- anil niather e\ie( ileil t7ii. aii'l

•f t!,.. h.

I ,1 h.

ihire (exceivt 111 .Scotl.in 1 1. '••Ih the iuiiiiMl 111 ill ..I

'1 -1 iii'linl lint an.l the rat-'al'li- i ilm- "f the lion-.' ..r piil ..f I li

i,. .1-. . \.-.,,.a..| tJli. ,in.| n'-ith. r .•\.-.-.-.l.-'i '.-."iJ. Aiel 1 1..'. - ,H ..I '!.

,A.i ..' I'tr.'i neither the Ael.if l!t|,-| north.' Ad of l',tl',' wr.' t..,ipp:

i-t.-d afi'T ..r 11 if erc'tion at th an^ ..f 111

V- i'

1

1

1 1! ;r

it: 1

i.l

f i

Mil:
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Stiiiiil.inl

rent.

Illi l.-.i-i' rit

ri'll! |ii |-

lllllTril.

l:r>lt^ of

hnli^f'^ let

Mlllli>lll'l

IMnIlT till-

\. t nf l!ll!l

OK PERSONAL INTKRKSTS IN REAL KSTATF,

tht' continuant'c of any tt-nancv with tht- tenant'-
.,,i,.

sent, or after tlic (leteiinination of anv teriatwA lr\ tl,.

landlord's refusal to re let except at an int iia-nl ;,i,t

The landlords of duellin}.'- houses within tin ,il](.v. \,-.

were therefori' prohihited during the i nninni.u.i. .;

those Acts from recpiirinj; the pavinent nl an\ in,.

preiiuuiu or otiier like sum. in addition to th, iiir n

the yrant, renewal or continiianee of a ten;uir\ i,t ,,i,i

such dwt'llini;-h(Pir--e (A). e\ce|)t on a lease \,i< ., tm,, ,,:

Act <if Ktm. Hy III.- A.I, .>f l!M.'. (s. :^\.,n Itli.-sian.lua I. !,' . . ,;,.

till- ri'iil lit wliii'h III.- .Iwcllini.' ImiiM' w^n let ..ri I In- .'ii^l \ij_ . I'i| I. .
>

wlii-n- It \Vii» ridl let .m thiit dat.-. llic n-iil at win. Ii it « . Ii l<-

befell- lliiil ilati', iir ill llii' iiisc ef ;i iIhi-IIimi.' Ii.mi-i- lii-i !i-. i" •

iliite, the rent at wliK-li .t WI1-: lir-l let, Itiit i lix - l(\ 'i \'.'

I!ll!t) if 111.- ratt-al.lc value of tin- li..u-,- ..ii th.- :',?1 Aij , l:i| I, .v

.'i-eiied the ^tan.l.ir.l n-nt. that rat.-.ihl.- \ alii.' wa^ n. n. il- . ii:. i
i,,

the staii.laril rent. Anil (liy -. 7 .if Ih.- .\i-t. .4 I'.HUi in <l,. .,,...•

anv ilwelliTi'.' h.iiise li-t at a pniuri'-'-iv.- n-iit. ih.- iniMiniirii i- ii> im-.

alili- iiii.li-r th.- tcnan.-y a.jr.-.-liirnt i<v ha--.- «a- tc. Im- ili -luilir-j

n-nt. lint th.- A. -I ..f j'.tl.'i (-. I ( I . i.) I .li.l iml jm \ ni ! fii i n-ii-. -

1

any n-nl wln.-li ai-.-ni.-.| <lni- In-fure tin- .'"il h \.i\ .I'M.: m.l tl.. \'

..f lltl'.l (-*. I (11.)) .li.l net in-i-M-nl thi- iii-ini.' "f -.in n i ' ' <!,\

h.u-.- thi-n-liv II I. III.- -iilij.-i-l. III Ih.-..- A. t--. « hi. h .e . i ii. .j lin. 1.. ! r-

111.- tth M.ir' I'.tl'l, Itv Hie A.-l III llll.". I-. h til. ii iM '! 1'.

pr.iliiliil.-il .-\i-.-~- I'l r.--il «.!> Miaili' ii r. .m ir.ilil.- !•-, ti-
i im!! li.

iiiil willi-t.uii|iii'_' ,in\ .i;;ri'i-in.-iil l.i . h< iilr.iry ; .imi i<\ ''.: .\ t -4

I '.II 7 (-. .">) Mltii aiiHiiint . if pai.l hy the ti-iiani . »a- iii i.l. in •m i il.l-

a< tlit-ri'in pr.ivi.li-.l liy the tenant fnini th.- laii.ll.H'l. An-! 'ii- 1 1- .

>iiiiis wi-n- ma.li- a- In ill.- |ir.iliiliili-.l .-\. (-..< nf Ih.- em '. ! - u-r-

williin Ih.- All i.f I'.H'l I-. I (I.) ). The .\<-t. ef Mil.", i- I i I. n . ;. > i

,-il|.i«i'. I an in. r.-a-i- i.l nnt a I a r.ili- net eM-eeilinu' fi ! i < i'
' i. lii'

ainniinl i-xih-iiiIi'I In ill.- laiiillni-.l .m im|ir.i\ .-m.-ii' - -" -inn iumI

.literal i.iiiM (II. il nil Imlini: .l.-iiir.ilien ..r |-.-|iair-). ami «!:• e 'l;> iiiil

li.r.1 |i.iiil till- r.it.-^. an iii.-ri-a-.- nf rent in. I .-\..r.! -i^' iii\ iw- n -••

111 till- linn Hint (i.ivalil.- Iiv tin- l.in-llnr.l f. ir -iiili rat-- u hi luij » e- ^

r.-iit>anil(-liari;(->). An.l tin- .\i t ..f I'tl'.t , -. I . i') a!|..\M -I. .
.
|.. l!,.-i-.-

nn.ler the .\<'t of MM."., an inir.'a~.- nf t In- r.-iil pax 1 1 -I. in i
-;ii . ! i '

''

jM-rioil for whi.-li th.- .Iiirition --( tli.- .\.'l .! Mil.'i « i~ ', ^i \
'

1 1.11 '.I .-xl. nil.il. t-i th. . \l.-nt i-f Ml p.-ri-.-nl. ..1 i In- ~l in ! i.l i- !.' I'--,

the .\.| i.f I '.Mil (^. Ii) th.-iii. iipi.-mf a.lwi-lliii.' hi.ii-i ,
i-i .-.i

i^ !i
.

,"

tin- .Vrt of hM.'i or Ih.il .\rl ippln-il, wa^ pn-v.-hP -I ii li-
•

i
,

.

l.-tlin;; I III- In n-i. or any p.irl I h.-r.-nf. ^-u,-././•, ./. :ii .i i- - iil.M.'

111 III a prolil nil 111- than .'.") p.-i r.-nt in .-v.-.--^ of ih. n- i ii ! |'ri--it :i-

llnr.iil i|.-!iinil

ih} .Stat, .". A Ii I i.'o \ . r. !I7.

-, 1 iJl ; /I'l . - v. H'iI. . I'.tlli. L'

(
'II- 'it. I III- anMiiiil of any -m-li

p.i\ii'..nt wi- ninli- r..-o\ .lahli

li>- tin- li-n ml lioin 1 In- I iiiillonl.

if I In- pa\ ini-nt wi-rr nii.li-. a- 1".

hoii-^.-^ iiinl.i 111.- Alt of MM,'.,

.ifter tin- I'.MIi N- - pn-i. ,1.1

a^ to li..ii'i-- \',i'iiiii

MM'.t i^i-i- 1 il it
M.ir,. MM'i: l.iii .1 il

i, \,. ,'

,r ': f
,„,, ,,,,,!,

I o iin\ pi \ nil lit 111m!'

nil lit llll, 11 '1 111!" '- 1

Ant; , I'.MI,

1-1 ijii 1

., i!,. Ifii
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tweiity-nni' v.'uis or u])\vai<l> (O- And sucli laixllords

WW also prevented, during tli.- roiitinuame of the

..nactineiits in tlu< behalf, from recovering possession <.f

,,„v mkIi dwellinL'-lioiise. on the termination <.f any

t.'iiamv thereof {k). so Um^ as th.- t.nant should rontinn.-

,„ p;,vrent at the agreed rate as modi'ied hy those Acts

,1,1,1 <houl<l perform the "th.'r cniiditions of tlic tenancv.

,.\ivpt III the case'- >|MTi!h d in those Act.- (/).

\>v the torn I'lodiKtioM Act. I'.tIT, tiic r.ni p.ival.h' i;.mimi,..„

,i„i,., .,,,v contract ot ten iicy in ,d v.nied ,
Itn the

,,,.,„,,,,

I„.„n- ot that Act m respect of an ajiricnhural h..Mni-
;;^;;;;;;|;:'^^''

,,, iiotwithstaMdm-; any a;rrecment to the contrail, not

,,, ,.^,,ed Micli r.'iit a> couhl liave i.ccii ohtamcd if

r.irt I. of that Act had not l)cen m force (»-).

,
, s,.„ 7 \ s (,..,,. v. .-. -v.. I'N -lie II""' '•" "" •""!'•'

, »,,v|,lan„...i,v7<.e„. V..-. IS. - „ „, ,.f t,n„-.-lf ..r - • ..,,,.,

.,
' |icr-Mi 111 111- i'iii|il.i\, iiiiil 111!

"

Jl Tl.r-r,.na.tMlc..t- :>\.\.Ur<i <nM.t. nU-v .nM-iilrni,^' .11 I Ik-

ev.M«l.rnlli.-lniiiiit t.-onmat..! r,ninii-tMMr. . ..I llir ..,-! in

„„. „„„„v l,M>,-rlf I..V ;;iv,n.. rliMiPL' -1-m11v . I,. .1 rn, ..I
.

w'

,„,,„.,. ,,, .|1m! ; Arh-M.,-. .(.•,. „r.-.„.,in...|;,tii.Ti ,.\..il.il.l. f.irth.

IJH. \. Wl'il'i/.' Irll.lllt. roTl-L'IcT II ri;l-MlM'.!i' I'

ii'i. .' K. li :t"l il- 1 h ,111 I'lilii "I -m -in

Ulni.n-IHII \ SI,, lltl'.l. \\ . N. jii'l^ -l;il. '•• ,v 1" I •

.ST. ihuii \ nil--. ''' :!:*' ;
't

/ ,,.,( i. i\h:tl.r,,ifl. ,1,. |H.-..

,;i I'tlilir lllr sccollil lit till

\ri. nf Ull'.t, which iT|Kiilrcl tin

iri'Mi'ii-

'.in. -. I. ri| ilaciiiL' ! ,V li I .

It;.-, I i:i) :
si;

.1 '.I I.

II ,l,;.,t, i. /;...."'. I
'.'.'I'

iMiactmrlits in tlii- 44 ; ( ..It, II V . H,il,

W. \.

.'.. Hi ;

ii.lialf, llu'-f cHsc- an (a) Ivijil'i'lt, \ ll'tu

ilii n- till' triian

,i,i-ti ..r lia- I

I ha:» I'liiiinn

urn iiuilty I if lull

lii.t rtlinli 1- a iiMisaiii'f or an

tt.il ilii- I All lit liM'.l Ha- li

f. ilil till- l-l

111 ailjiiiiuiii.' "1 ncii;!

1 iil'iriN. am 1 thr r mil ,1 It"

r- 1' • asuinilili- !• make in n -|"

I, I , i jisr jinliiMn-iit tin I'l

n ,,i |i,i—t-M-n ; 111 (li) ill

till' Ifiiaiil. I'V snli l.ttini.'

.1 Ills .
liC-'ii ; ami w.i- Id i"

ipl'ils 111 ,1 iKmIIihl I|.iU-i- III al

'
' hnlril |i,i\ininl>

ml. ,illinil.uiri'.

t wlinli Mil

it i.f 111

11,1- .if luiMiturr I (,-.1.

\ S 1.1 11

'!,. .1..». lllIlL' lil'll-'' HI

liv takiiiir II

iiiv |iart >. s. |ia

|.iili;ri-.

-Ill Jl-I ,\uj,. I'll-

ml mill' III IhH'i- nn III tin -nil

'M a imilil wlinli. Inn iii'- ,t I Ik l!tj llf--

-.1 !. Il II- ri'iit p.iii

uiiii u-nnaldr. an
,1 liv tin vliili ,nrt;ii-. i.mtmin'i 1 I.N I'ai

li tin li.mn iv lit iJi. I'.iil

lilt , , iii-i Irr- It n-ii.-iiiia

, h ,111 •nliT iir tl[^<

111.' tl,,it All liv.-il i.iiniinnni |.ri

Il fi.r v.lirat ,111 I 1 .It- I'll till- \'',.i '

j!|iil(lll.'Ilt ,r (c| wli.'i"' ml lit.'..

ri r.'..-i>iialilv i'.'i|niri i

I

n
It ^

il

i

!'

'•:t
t- I
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nsi OK I'KRSONAL INTKRKiTS IN KKAL KsiuK.

Liinu frrms
of ycaix.

\V«' now coiiie to con.sulfr those loiij; tt'iiii> ol vr,u-.,i

which fr('(|iit'nt uav is iiiadf in convrviuK int.'. 1:1 in 1,1 \

for the purpose of secnrin^i the payment of iiinn, \. f,,

this purpose it is obviously tiesirahh' that the |ic ixm wj.,,

is to receive the money should have as iiiik li |miu,! ,,.

jiossihie of realising his security, whi-ther \\v i((.i|,t ,,;

the rents or by selling or pledging the land ; at ili,' Mm-
time it is also desirable that the ownersliip ni tin Ln.l

subject to the payment of the money. slioiiM i. umii, ,,.

much as possible in the same state as befuic. .iiiil ihy

when the money is paid, the persons to wlinni it \\,i-i|:i

shouhl no longer have anything to do with (Ik piuprr.

These desirable objects are accomplished bv ( unv, \,iii, , ..

by means of the creation of a long term i<\ mii-. .,iv

|(MM», which is vested (when the parties \<, hr p.n.l ,,1,

numerous, or other circumstances make siii h a inm-,

desirable), in trusties, upon trust out ol ihr n nt- .iiiii

j)rotits of the premises, or by sale or iiinrtLMi!'' h'l":

for the whole or any part of the term, to niM a ni |,,iv

the money recjuired. as it may becoiuc diir. ainl ii|M.!.

tru.st to permit the owners of thi' land tn i.n iv, tj.

The parties residue of the rents and profits. Mv this iin.iii- th.

parlies to be j)aid have ample securitv for the
|
aMn'M

of their money. Not only have their tru-t.r- tii. i,^iiii

to receive (m their behalf (if they think tit) tli. ui,,,!,

accruing income of the property, but tlnv Im\. al-n

power at once to dispose of it foi' loou veai^ Im .din., ,,

power which is evidently almost as etIVctiial a- it tl.\

were enabled to sell the fee simple. I'litil the iim. .,!

payment comes the owner of the land i- eiititl. ! ..n '|.,

other hand, to receive the rents and prolit^. hv viirn.ui

the tru.st under which the trustees iiia\- lie (, ii,,,l!r.| u,

permit him so to do. So, if part of the leiii- -h.iniii ii^

reipiired, the residue nuist be paid over in ilir ..uii.t;

b\jt if non payment by the owner >h<>uli| i.nfl.! a -.iS

have ample
securitv.

necessarv. the trustees will be able to a^ML'H t h. ft'.,

or any part of it, to any pnrcha.M'r for Ion I \. ai Ultlllillt

. i
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„, p,„t. liut until H..-S,. umisnu's n.av Ik- onforc.'.!. tl,r Th«
"J';;;;

hip (>f til.' land, suhj.-ct to the paynu-nt of tli.- ia„,i. Mil.jr.t
AVIllTS!ll|

||inll('\'. rt mains in the sa iiH- statr as h.'f. )rf
ti) thf |«iy-

nii'iit, rr

,1 r\M

lioiii thf term lias hct'ii i;iaiitr<i. have only iiuuhh as

tt.'l iut.'rt'st ; the Ifj-'al s.'isin of the fivcliolil remains
triiMt'fs. to w

U'fxrf.

h

uth th.M'wn.T, and may Ih- convrvd hv him. or devis.-d

his will, or will d.'sccnd to his heir, in th.' sam.' mann.T

iti'<l, til.' t.Tiii all th.- wliilf still har>:in^'

lioh', readv to di'|iiisc the owiifr of all sul)-
f IK. tfllll I'M

f till' mont'V should not In- |iaid.

,1- I

nVrr the W

-tiiiiiiil •njoymt'tit. i

It. how.'vcr. thf iimiifv should l.f i)aid. oi >lioiil.l not

,ij,i,„;,t.lv I'f iv<|iiirf.l. dilVfifiit iiiftliod< may l.f

,.i„|,|,,v.-<l of (l.'privinj; th.' trust. ^fs of all pow.'r ov.-r the

l„nj»Ttv. Th.' first ni.'tho.l. and that m..st usually

,„l(.|it.'.l ill mod.'rn tim.'s. is l.y ins.'itinj; in th.' d.'.'-l.

\,v whi.h th.' Ifrm is . ivat.-.l. a provis.. that th.' t.'rm

-!i,,li .vao', not only at its fxpiration if.' laj.s.' ot tim.-.

Imr ,iN., in th.' fv.'iit of thf piirpos.'.. f.-r wIimIi it is

(iv.it.MJ IhMni,' fully p.'rform<'d and satisti.'.l. or l).'<..mini.'

u„i,rrf>^,irv or incapahlf of takin-; »• tlVc* ("). Thi-

l„,,vi-o U,v irs.sn: as it i- call.'d. makes th.' t.rm nidur.' I'mvi^M, f,,r

~n luiii; onlv as thf jairjiosfs ..f thf trii>t r.'.piire ;
an.l,

"

dhn, ih.-f an- sati>tif.l. tli.' t.-rm .'.\pii.'> without any

;„ t !,, he doiif hy the trii>tf<'s ; their titl.' at on.--' cea-.^,

iiid th.v cannot, if tli.'V woul.l. any l.'ni."'r iiit.'rm.'.hlle

V. itii the property.

Iliit il a provi>o for .csser of tin- t.-riii -lioiild imi I"-

in-it.<l in th.' deed l>y which it i^ cr.Mt.'.l. theiv i- -till

,1 iii'tlMMl ,,f u'l'ttin^ ri.l of th-' t.^nii. without .li-tuil.ini.'

!!p' nu!i.'i-hip .if the lan.l- which th-' t.rm ..viTri.l.'-.

Til.- LumU. Ill -u.li ( as.'s. it <h<.ulil he oh-erv.'d, miiv ii.ii.

lii'l -.III. .Ill .1... li.-l..!!!.' •" """' "\^n''i' foi- an f-tal.' in !«.'

-liij,!. Til.' t.Tiii- of wiiiih w.' ai.' now >|i.'akini: av<-

II,..-' !•' iu.'iitiv ir.'at.'.j liv luariiau'i' -.ttleintiit-. iiIhI

• 1

I i

i:.

ft
't

i il

(n) .Sii Siiu'il. \ . ^V 1'. '<-l.
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TiTin.s an- art' flic iiH'uiis aliii<)«t iiivaiialdv iisfd fui Miuiirii'tl,
u»o<i for .• » .1 111 11 , ,

'

wouring portions of tlu' youn^iiT children ; whilst tiir Lmil- „i.

portiouK. settled on the eldest son in tail (^). Hut, ..n th, -,„),

coniinjf of age. or on his marriage, the land> iiir, Im ih,.

most part, as we have hefure seen (/<). iiMitlnl im hm

for life only, with an estate tail in reniairMi. i in
i,

.

unborn eldest son. 'i'ln- owner of the laii(i> i- t|i,|.t(,r,

prohaltlv only a tenant for life, or perhii|i> .i i.n,,! r
i.

tail. Hut. whether the estate he a fi-r v|in|(|. ,,i ,,:,

.Viiv t>tiiio of estate tail, oi- for life orilv. each of these estati- !v ,1- >.

fni'hiild IS a
I .• r i i i i

laryiT rstiitc 'lilVc seen, ail estate of Ireeliold ((/). and. ,i« iirli ,.

thiin a tiTiii larger, in contemplation of law, than aiiv iirm ot ,,,u
tif yciirs. 11-1

however long. The colise(juelice of tlii^ |.-,i| .|i»'|j|.

is. that if any of these estates should ha|)|Hn tn hr v. .i,.i

ill any person, who at the same time i- |in—i— .fl t,| ,,

term of years in the same land, ami im oihri . -t,|i.

should intervene, the estate of freehold will ilitiiiilli

swallow up the term, and yet he not a l>ii iln- 1,i!:;m

'I'he term will. a> it is saiil. he nil iilitl III till ,-l,il. m!

M.r.;,i..f freehold!/), TllU-. let .\. aild H. he t.ll.ilil- tm ,, I.ii,

'I" 'I '111- .• , I > ' , , ,

lit Iniiu veais. and Milijei t to that tniii Iri I I. i.mi'

for lii> life ; if now .\. and H. siiould a— I'.'ii !• n - in '
<

'. (which a.->ignmciit under such cncuin-taiii • • i-i.iI|m

a suniiidir). (', w ill still he merel\- icn.iiii I hi iil. ,i- Ii. l..|.

The term will lie gone for ever ; \ct I '. will li.iM nil iiiili!

to make an\' dis|Misitiiiii to endure heMiml in- mvii !ir

He had the legal >eisiii of tin- land> l"ti>ii' t|M.ii:;li A .u.'i

H. had the |Mi»e>,s|Mli li\ \llllle ot liull li'lii liii«, li''

uill lia\e holli legal ^I'l^m and actii.il |iii-~i --m.h {\ih':

his life, ,'iiid A. and 11, will lia\r rii|ii|iii '. !v i\\<\' ^i-

all their mti-n-t in tin' |ii''iiii-i-, \i . .ii.iii,:;;- i! A

and r>, -linllld lir llll-tee- lol I lie pllll i- '"•' '^l^"

llli-ntliilied, ,1 ^mii'lldii li\- tllclll 111 llull !''llii til '!;

Iei_'al owie-! nf llii' land, will ImnL' hai k ilii' h.mi'I-iiI

.S||! n iiilrl

.

ill) S. , tin fc.iril ..( -rttli !,irlll l-,l I"''. I'
111

;;ivpn HI I':irt \l.;,0'/. |r) ;i I'nl i

i;i) Ant', p. Iiil. '"I'l
.
jip •''! '"-'

:\'< ^'
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f,, thf saiiif state as b'forf. Kv the Ht'al rropiity SurrtniU-M

, ,
' now to b«

Alt. li^t') (*), a surn'mliT in wntm)i of an iiit<>n'sf in ^ ,|,,i.d.

iiiv t.ii'iiM'nts or hereditaments, not bein^i a ropyliold

iiit.rt'st, and not bein^ an interest which niijiht by lasv

ha f betn (leated withont writiti^'. shiill be void at law

iiiiliss Miadi- bv deed.

'[]]> rinTner ol a tenii of year> i- M'iiietime> <«( asioiird AukI'mi.iI

IV tli>- arcu iental union of tin- tniii an<l the ininuMliatc

Iri'fli'ild in one and the same person. Thni. at romniori

i,iu. if tlie trustee of ttie term pur(lia-f(l the freehold. oi

ll It Ui re left to him 1>V the will of the folllKT owner, cit

ilv^rrndi li to him as heir at law. in fach of tlie>e ca-

thi- tiTiii would merj;e. So if oiii of two joint hoMers of

,1 tniii obtained the immediate freehold, his moiets' o|

till' tillli Uciuld merije , or converselv if the ,'«(ile owtl'T

III ,1 ti'llil olitaineil the immediate Ireeliold joiiitiv With

.iiiuiliii. one moit't\- of tlie term wmild meru'i'. a nd 1

1

licrsllip of the Ireelliild Would (ntltllllle. >uliji'ii|iiin' iiw

iiiil\ I.I the reiiiaiiiin'; moictv ot tin- ti M eri'cr.

Iii'iiii; a liyil ineich-nt of estates. fornieiK' ociuireil (|iiit..

irii-|n(tivelv of the trust.s on whiih tlif\' were held
:

imi .ijuitv did its utmost to previ'Ut an\ iiijur\ bfiiiix

-U-!.lined bv a cestui (|lle trust, the c^t.lli' of W lio^c

tru^tir iiiij.dit accident illy have mcrj^ed. In i'(|mi\, \I<

luil I. the intention of the |)arties was chielK icjiardcd ;

"

'

.uid .iiiv interest in land, uliich iiieij;cd at law. contran-

to -lull inti'iition. on the acijui^itinii b\ tlic owner of

Hiiiif laij^er estate in tlie same land, was tre.iti'd in e(|iiit\-

.1- :in .iiuitalile interest still subsist in;,' (")• The (Muuron

' M SIiil. S A it \i( I. r. |(H>.

- :t. rr|M-iilmi; stilt. 7 A .s Vict.

' Tii. ». t. t<i the same ctTi'i'l ; .sec

'I'll' . ,' i'iS. 11. i] ).

I > H'll/ih liiivtf's i(t<r. I

\.!.i I'j:i. l;».-i : Cn. i.itt. IHtiii .

Il'ir' .1! - ' 'ii|tl|ilMllnilll, [ll. IMKl.

ivi I htirii \. ,\Firnii)n, ,'l

"•iJini-t, <iO:i
, ,Vur,,', V. ) 1

1

II, .llll. ll,. (Ml.S. til.S : .Si,, ,11,1. I \ .

Kuiinijunl. H«|i. I. l-nicli. I.M .

li'iinll V. h'.iiirniitnl. 7 l{i-n\ _'o."i.

JJli, -':!-'
; <iiiii \ . Shim . Ill Han .

7ii , ' liiiii,i,i J . V . Kiiiiihiiiii, III

' h. I). :!JI ; -<( :! I'ri-t. (.,h\

:!l.". </. ; I Will-. \ . A I- :ii,7.

;itis. 4X1. Jnd (ll.

I; nj„

111

!i
111

H

\i I

I f.

I
f It

f i

'

i-ii

1
';

i t
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in niitir liniil.

law, however, tlidUKli it did not n'co>{iii-r thr tni.t.

of ••.[iiitv, yet took notice in some few ej|sc< i,i \<\<a»v\

V^tatv-, li.'i.i Ix'itiK held hy one person in rij;ht of anoth.r. or .„ i ,(„

' dntil. as it is ealleil ; and in these eases the •.'.•rirt.d rn!.

was. that tlie union of the term with ihr imi lut.

freehold wouiil not cause any merger, if siirh tiiiion »,r.

oceasioiied liy th.' act of law, iitid not l.v ih.' nf „\ \'i,

party. Thus, if a teim were held hy a |m i -un to «1

wife the immediate freehold afterwards eairi. Ii\ ,|,.,,|'

or devise, such freehold, coming' to the hll>l..ilii| m ]]^n^

of hin wife, would not havecjiused a mer^'erol t||. i. in,,

So, if the owner of a term maile the freelioMn In- ,.\,,,i

tor, the term woidd not have merged (,/) ; t,,i il,, , ,

eutor is reeo-.rni.sed Ity the law as usuallv holding nnK i„i

the heiietit of creditors and legatees; l)iit if tlir ,-\,i nt..:

himself were the legatei' of the term, it -., iii> ih it, ,itt,|

all the creditors have i)een paid, tli.' dirn umuM -n

merge (:). ,\nd if an e.xecutor. whetiier lei.Mi.,. ,,| i,i.'

holiling a term as executor, /."Dcfiiistil tin inun.ili.r.

treehold. the lietti' opinioti was that tlii<. iMin:.' Iihnwi

.ict, wouhl occasion the merger of the iiim. ,\i,|i' ..

far as respects the right- of the creditors n| ihc ii-r:ii(pn'

Hut the Judie.iture .Vet of |M7.'{ (/;) provided th.if th.-!'

should not. in future, he any merger hv np.i.mnii ,,1 !,!«

onlv of any esfat-\ the henetici.il inteiv-t in uhidi umiM

not tie deemed lu he merged or e,\ t iimiihlii ( I m .,|i||i\

.Vnd since this (naitnii'iil tool; ell'cct. ilinr |, un l^ir^'-r

any merger at law of a term ii|ion the truant- ;iri|ui-'iui

nt the reversion or the landlord's a<i|m>iiinii n| tli.' i. im.

il the intention of the parties to the fiaiiv.n tK.n .ij>|i.,i!

to he that no such merger shall take jdaci' (< ). \i
; -m h

the

tiiiliriitiire

ActH.

(r) /*(.. (I. Illii/lil V. i;it, I I

.A. A- K. H4J ; .II,,,,-: V. hn,;. .. ..

H. \ .\. Tlili. 7 II. \ .\. -.(iT.

(V) i'k. I.ih. :i:in h.

(:) .1 I'n-si. C.inv. Ulo. .'II 1.

.'See /,'/" \. I ,li,itl. Iti .'<ini. .'(77,

and l^inl St. I.iciii;iiil» cnm.
int'llt,'' "11 I 111-* lasc, .Siigd. \'. \ I'.

l:;'li.-i.

.".117. I.'ttli ,1.

('() MlL.'.|. \ . A I'

I'.i M.it :;ii ,v .".T \ h 1 ,
.

!''.

•.. .'."., -iili-H. t. wl.irii \:\ -i.it. :;:

.V :is \i. t. ('. s:i ...mil!, 11" ! ''li

Ihr M \..\ . Is7."..

!• ) Siio \ . I!..'!' '!'. I VI.'. :i

(11. I Id; III,/!. \. hi.ji'-in .1."
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intftition no«'<l not be «'.\|>rfs.Hly ilti lanil hut may In-

iiiiiilif*! fiuiu the naturi- of flic tiav-Mdion or tin- art-* ..f

the partifs i-itluT at tin* timi' <if fln' tiaii-.K'timi (< )
or

.vi'ii subHciu.Mitly tlifrt!to(</). li h >\vfV.T, no -mh

iiitciitioii \A shown, the h'S-st-r fHtat.- or int.'n-st will still

iii,ri!i' in tlit> greater, as before (e).

ThiTe was forrnerlv another nn'tliiMi ()f (lis|)i>.siii(f uf a Tin- irrm

tfiiu when the puriMwes fur wliieh it wa> created hail b.fh
I".'':',\,.'pt'

,i(r.)iiii)lii'lH!«l. If it were not destroVf.l by a |iri)Visu "" '"•<

!iir cesser or bv a inerf»er in the freehold, it niijihl have

lir.ii kept on foot for the l)enelit of the owner of the

tTtv for th<' Mine beini;. A tenii. as we have M'cn,

b ,m instnunent of ^reat power, y<>t ea>ily niaiia;.'<'d ;

ami 111 ease of the sah' of the property, il mi-iht have Imiii

a t'ltat protection to the purcliaser. Siijipose. therefore,

that, after the creation of such ii t«'n i a.-< we liav.' spoken

.if. the whole property haii been sold. The |>nrchaser.

i.s ea.se, often ])referred having the term still kejit on
in til

foot, and assititiei 1 bv the trustees to a new triisti 1 his .Vv^iuinmnt

IIWII lIlOOMIU', in trust for himself, his heirs and a^ IL'tl-

iii trii^t to

.Vtt< 111 I til'

nr as

liliiir

it was technieallv said. //* Ir^isl l<> ollnd llir i»h>n- nil.i nta.Kr

The reason for this proce diiii' was th.it till

fiiiiiHT owner mi)iht, possiblx ilice lllf coliimelict'llicllt

tile tirm. have created some iiiciimbiancc upon the

|in.prrty, of which the purchas.'r was i<;norant. ami

aLMin >t which, if exist ill"', I le wa^ course de.-irous o

hiiiii' iiroteeted. Supi)ose. for instance, that a rent- Cu-f o( a
"I II r>.i>t ..-liur

rliarL"

MlliH

had I )eeli I 'lanteil to 1 le I' ~uiii'' out of the land
rent (lilirgr,

iiieiitlv to the crea

biinliii!' on

tioii of the term : this rent

luld not alTect the term itself, but wa-

ilv on the freehold, siibiect to the t.-rm. Tin

it course CI

I'liri iiaser, therefore, if he took no notici! .f t le term.

ii'i--. ("111. 2(li.;it>8; Thflliiison H,Ul>n. I'.tlT. I <*h. :);t!» :
if. K,

V. /,„,/„,(/, i7>. (Kir. : Ciiiiitiil 'lull MUniy. l!ti;t. L' III. lil!».

(„,„(,,. /;,(,a- V. Hhiid,^. l!Mi:t. ((/) /."/ V. rinirJ.,/ :
li, H,t-

i I il. i;.TI. 1m2, iViH ; /.((I V. i/iir, ulii -.1111.

rA»r./„/, I'Mi, > Ch. 57; Kt {>) W*^ .l«Ai>n, 1913, 2 C'h. 019.
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590 OF PEnSONAL INTERESTS IN REAL ESTATK.

bousrht an estate, subject not only to the tctin, i,ut .1

to
' rent-charge. Of the existence of the term, h

orrX-mlor
'^''''- '''^

'"PP"''**^ ^"" t" h'^^''^ been aware. If now
of thr term, should have procured the term to be surrender, d \u 1,

self, the unknown rent-charge, not being anv i>tat,.

the huid, would not have prevented tlie uiiion
;

merger of the term in the freehold. The term would i

se(|uently have been destroyed, and the purclia>t i uo
have been left without any protection against tin r.

charge, of the existence of which he hat! no kiuiul,,!

nor any means of obtaining information. The r.

charge by this means became a charge, not onlv on

legal seisin, but also on the possession of the hinds, ;

was said to be accelerated by the merger of tiie it im
The preferable method, therefore, always was to av

?lIoul.7hlve
'''^' '^'"^^""^^ "^ ^^"^ **^'""

'
but on the contrary, to ol.t

been assis,'ned an assignment of it to a trustee in trust for the jjiirclia:

inherilanool'''
^i^* l»'irs and assigns, and to attend the inheritance, 1

trustee thus became possessed of the lands for the t.

of KKtU years
; but he was bound, by virtue of the tn

to allow the purchaser to receive tlie rents and e.xen

what acts of ownership he might please. II. ho\ve\

any unknown incumbrance, such as the ivnt (ha

in the case supposed, should have come to Imht. tl

was the time to bring the term into action. It the 1.

charge should have been clahned, the trust.es ol

term would at once have interfered, and inl.irni.d

claimant that, as his rent-charge was made suliMcpien

t. he term, he nmst wait for it till the term u,i> o\

wiiich was in effect a i)ost])onement sine ,1,,. In i

manner a term became a valuable piotecfii'ii ii a

jjerson (m who.se behalf it was ke])t on foot, a \\el' a

source of serious injury to any incumbrancr, mi.Ii a^ 1

grantee of the rent-charge, who might have neid. ( ted

procure an assignment of it on his own behalf, or

if) a i'rcst. Conv. 400
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obtain a declaration of trust in his favour from the legal

owner of the term. For it will be observed that, if the

orantee of the rent-charge had obtained from the persons

in whom the term was vested a declaration of trust in his

bt'half. they would have been hound to retain the term,

and could not lawfully have assigned it to a trustee for

the purchaser.

If the purchaser at the time of his [)urchase, should

have had notice of the rent-charge, and should yet have

procured an assignment of the term to a trustee for his

own benefit, the Court of Chancery would, on the first

principles of equity, have prevented his trustee from

making any use of the term to the detriment of the

grantee of the rent-charge {g). Such a proceeding would

evidently be a direct fraud, and not the protection of an

innocent purchaser against an unknown incumbrance.

To this rule, however, one exception was admitted, which

reflects no great credit on the gallantry, to say the least.

of those who presided in the Court of Chancerv. In the

common case of a sale of lands in fee simple from A. to B..

it was holden that, if there existed a term in the lands.

created prior to the time when A.'s seisin conmiencetl, or

prior to his marriage, an assignment of this term to a

trustee for B. might be made use of for the purpose of

defeating the claim of A.'s wife, after his decease. t(j her

(lowrf out of the premises (/;). Here 15. evidently had

notice that A. was nuirried, and he knew also that, bv

the law, the widow of A. would, on his decease, be

cntith'd to dower out of the lands. Yet the Court of

t'hancery permitted him to procure an assignment of

the term to a trustee for himself, and to tell the widow
that, as her right to dower arose subsequently to the

creation of the term, she must wait for her dower till

If tlie piir-

clm.stT had
notice of tlie

iiipunibrance

at the time of

his purcliase,

he could not
use the term.

An exception.

Dower barred
by assign-

ment of term.

':;) WlWiiii/fihi/ V. WillniKihby (h) Sued. V. & P. 510. 13th
ed. ; Co. Litt. 208 a, n. (1).
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the term was ended. We have already seen ((). tliat,

to all women munied after the 1st of Jamiarv, 1m

the right to dower has been plaeed at the (li-|](iM|

their husbands. Sucli husbands, tlieiefoic. h; d

need to request the concurrence of their wives in ^ n

of their lands, or to resort to the device of as.sij.riiiiiu

term, should this concurrence not have been ohtaimi

When a term had been assigned to attend tlic inh,

tance, the owner of such inheritance was not iviriiiili

in consequence of the trust of the term in his lnvdui,

having any interest of a personal nature, even in n

templation of equity ; but as. at law. he liiid a r<

estate of inheritance in the lands, subject to tlic tnni.

in equity he had, by virtue of the trust of the term in i

favour, a real estate of inheritance in immediati' |j(i>m

sion and enjoyment (k). If the term were ncitliti >i

rendered nor assigned to a trustee to attend tlic inJu'

tance, it was still considered attendant cm the inliti itam

by construction of law. for the benefit of all jkim

interested in the inheritance according to their rc-pcrti

titles and estates.

Act to render In 1845, however, an Act was passed " to icndn i

the assign- assignment of .satisfied terms unnecessarv "

(/). T!ment ot satis- i^

tied terms Act provides (>«), that every satisfied terii) nl \ta
unnecessary,

^^.j^j^jj^ either by express declaration or by idiistiiK tii

of law, shall, upon the thirty-first day ot Diccmlit

1845, be attendant upon the reversion or inlinitan

of any lands, shall on that day absoJiiteh/ i-ni.^r ami di-ti

mine as to the land upon the inheritance or icviimi

whereof such term shall be attendant as aforcsiiiu, rxic]

that every such term of vears which shall be so atti nilai

The owner of

the inheri-

tance subject

to an atten-

dart term
ha^i a real

estate.

Term atten-

dant by con-
struction of

law.

(/) Ante. p. 354.

{k) Supl. V. \- P. 790, nth
f>(l . u,.e If,. (;;i.l.(<n. !0"9. 1 Ch.

:{(i7, ;!78.

(/) Stat. 8 * !t Virt, r. II:'.

(w) Sect. I : sec I Will-, v.
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«1 i

I •,

as aforesaid by express declaration, although thereby

made to cease and detenuinc, shall afford to every person

the same protection against every inciunbrance, charge,

estate, right, action, suit, claim, and ileniand, as it would

havf afforded to him if it had continued to subsist, but

had not been assignee or dealt with, after the said thirty-

first day of December, lHir>, and shall, for the j)urpose

of such protection, hr roitfiidctrd in crcrij routi of lair ami

"I c'r'it'J lo be. a siihsisl'uuj term. The Act further pro-

vides («) that every term of years then subsisting, or

thereafter ro be created, becoming satisfied after the

thirty-first day of December, 1815, and which, either by
express declaration or by construction of law, shall after

that day become attendant upon the inheritance or

reversion of any land, shall, immediately u))on the same
becoming so attendant, absolutely cease and determine

as t(i the land upon the inheritance or reversion whereof

such term shall become attendant as aforesaid (o). In

the first two editions of this work some remarks on this

Aft were inserted by way of appendix. These remarks
have since been omitted, nr t because the auth(>r changed
his oi>inion on the wording of the Act, but becau.se the

remarks, being of a controversial nature, seemed to him
to be scarcely fitted to be continued in every edition of a

work intended for the use of .students, and also because

the Act has, upon the whole, conferred a great benefit on
the community. Experience has in fact shown that the

cases in which purchasers enjoy their property without
any mnjestaticn are infinitely more numerous than those

in which they are compelled to rely on attendant tern s

(") Staf. 8 A: 9 Virt. c. 112,
' -; Mc Anderson v. I'iijiut,

L. I'., s Cli. 180. 188— lilO; 1

\\ n,>. V. & I>. 300, .-iUT, 2n(l cd.
!") It lias been decided that a

tiriii n| \cai-s asHjincd to a
tni>|i|. in trust for scciirinc a
i.HinaaL'e dplit, and Kubjoct
thprftn to attend the inheritance,

WE, p.

is not an attendant term within
tlii.s Act ; S/iair \\Ju/in-^oii. I Dr.

& Sm. 412 : and thai the Act
does not a|i])ly to a niortL'as;<'

term created liy sub-deniiM- of

lea>ehnids : R( Man), ,( llubd't
Cnntrart. 1!»I2. 2 Ch. 10.) : see

next chapter.
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for protection ; so that the saving of expcnsf tn

generality of purchasers seems greatly to couiitcilwla

the inconvenience to which the very small ruiiiuniv
i

he put who have occasion to set up attendaiii !< iiii>

a defence against adverse proceedings. And it i- \

f)ossible that some of the c[uestions to vvliicli ilib

gives rise may never be actually litigated in n ( diii

Justice.

By the Conveyancing Act, 1.S81 {/i). wii.ic liHn

held for an une.\pired residue of not less than

hundred years of a term, which was originalh' (it imt

than three hundred years, without any trust m riuli

redemption in favour of the freehohlei' or nvrivid

and without any rent, or with a rent wlii( h is ul

money value (</), or has been n'leased or has ci isiil ti

])ayable. then ttie term may bf enlarged into a t<c mh

by a declaration to that effect, made by dct'd iiv an

the following persons (namely): (1) Any ixixni li

ficially entitled in right of the term. wlietliiT >ulijii

any incumbrance or not, to possession of an\' laml c

prised in the term (r) : (2) any person being in nciij

income as trustee, in right of the term, fir liaviuL'

term vested in him in trust for sale, whether -ulijn

any incumbrance or not : (li) any person in wIkhii

personal representative of any deceased iierson. rhf t

is vested, whether subject to any incumbranii' m
The fee simple so acquired is in general siibjti t fo

same trusts, executory limitations over, lisiht-

equities as the term ; and includes the fee sinijih' «

mines and minerals not severed in right or in fact at

time of the enlargement. Such a term as af(Mv-aiii

ip) Slat. 44 & 4,5 Virt. r. 41. {>) In the ca.-c of ,i nu

.=. 6.5. woman, the conciiirriirc i:

(7) See Re Chapman A- Hohb-^, husband is requirtil, miK-

20 Ch. D. 1007 ; cf. Re Smiik i be rntitlcd f;;r ::;: vj-riV

StoU, 29 fh. D. 1009, n.
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bt! so enlarf^'cd, altliough it have not the fn-ehold as the

iiumediate reveisiou tlicrt'on ; but not if liable to bt-

(letertiiined by ro-cntry for couditiuu broken, or created

l)y sub-dcinise out of .i term incapable of enlargement to

fee simple (.s).

(v) Stat. 4") & 4t) Viet. c. .'(!», s. 1 I

.
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CIIAI'TKII II.

(tl' A MuHTCAdI, OK I.AM).

\Vk iiavc seen (n) that a rm(it^'ai;t' tonus part of the

|MM-'()lial estate ol the iiioititajicc. Wv will now con-

Mil'T tin' iiatiirc ol t lie interests in land, wliicli are created

liy a niortj,'a<,'e. .\t tlie [iresent day what is jienerallv

iinil.'istood by the term iiioiltfn;/)' is a fonveyanee of land Wliat is a

or other [jroperty as security lor the payment of nioiiev.
"'""-''-'•

.Mort^ajii's are most fre(|iiently made to secure the re])ay-

iiient ol money borrowed by the owner of the [)ropertv

iiiortLMi.'ed : in whit'h case he incurs a di'bt, or ])ersunal .Mortir.isor-

oldij^ation to repay out of whatever means h«> niay '"[i.Xv tn

jHWsess (/>) : unless, indeed, it sliould have been agreed 'fli^iy-

tlia; he should not be under any personal lial)iiitv of

rrpayment {<). .Such mortgages, howevt'r. usuallv in-

cluiie an express covenant for re|)aynient. Hut in so

far as a mortgage is a transfer of proi)erty. its object is

to cnuler on tlie mortfiajjee a pro|)iieta;v rijilit. bv e.xer-

ci-iiiir which he will be enabled to raise the monev |)avable

to liiiii : so that he shall have the means of secuiitiix

liiiii-cll Iroin loss in the event of his debtor bein>; per-

sonally unable to pay. or of attainin<; the desired end.

wliiTc there is no personal liabiliiv to pavment. lint

tlioiit^h the object of a mortj,'aoe of land is notliin;,' more
tliaii to pledge the land as sc< arity for a monev pavment.
thr loMii which this transaction has usually assumed

I") .1"'', 11. .'.4.'.
i'l':>. isim. 1 (f. B. ss.-).

l''l l'.,ic. Abr. MnltL'aL'C (1)1: l. l Mulh.u- v. lilmlmn,; 1

'"" \. A'lvu. 4 (^ IV I8J; II. .V X. 70-'.
liiiin.i V. Vleiitou, 1898, 2 y. B.
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iu iiiodern Kn^lish Law is such that thf iiitin-ts

the parties arc of a very eomiilicated natuir pi

as we shall see, a iiiortyajiee of laml oiiiipies oiif |iii-itii

nl Idir. and another (/' n/inii).

1 !

term
tiioitfjinif.

The oiifjin of the temi iiiiirl<li:i]f' appeals ill (.1,

ville ((/). in whose time either hind or ;:o()(i> niiiiht

|>h'djied as security for a dei)t. A ph'd^c (jI I.iimI v

effected hv a convevance thereof to the creditni tn In

Kiirlv fiiniiN until the dt l)t was paid, with an aiireenicnt <iiliri ih

of inoii^'ii^'f.
th. (lite creditor sliou id ippiv the rents and profit- m in

tion of the del)t. or that he should receive thim will

anv lial)ilitv to account. In the latter case tli 11,11

iction was calU'd niorhnnn rmhi'iii (which in I'lvinh

hioit fidt/r. whence niort),'ai.'(); 1 •ecause. altlHHii.'li t

dehtor niijiht redeem the land on payment ot tin in

ir un|iiii|it.il

( \\a- to L'l

llitl Ir-

ui\ .

ci|)al sum. in the meantime it was dead

to him. The object of the oioitiiinh niilimi.

till' creditor the profits of the land in lieu of

the takinj^ of which, under the name of u>

anciently rejiarded as an unchristian alxmiiiiation i

Hut these ancient methods of jjledfjinf: laiid^ -"in

have fallen out of use at an early date, and to h-.w- \w

succeeded hy a more striiifient contract, under wIik h i

land was ijiven in i)led<ie until a certain diiy fi\<il I

jiayment. with a stipulation that on failure in p,

aj)])ointed time the land should remain to i

It t

II' 1 ii'ii

((/) <;!anv. fil). x. c. (i— S.

(() Stc I'lowdcn (111 IMiry.
I'art I. Intiii'.'it was tin t alldwcil

liy law liy .-tat. ;{7 Hcii. Vill.
c. !(, l>y wiii(>li al-o ititcro-t almxc
tell i>r"0(nt. was furliiddcti. Hy
Stat. 1.'$ Anne, c. 1.") (12 .Antic,

St. 2, c. IIS, in HiitTlicad). tlic

Icjrnl rate (if intcrc.-t was reduced
to live per cent., which reniair.ed
t!-.!- !-.i^hr-f rnf.- .--f iriicrrst 'hst

eonid l)c hiwfiilly taken upon the
liiortiia^'c of anv laiids. teneineiit'-

or licreditaiiH'iits. ir .my

or interest therein, until :

hiws a;.'aiiist usuiy »i ic m ]•

m 1S.")4. .Any niic "I miI.i,

whicli the parties iii;n .i.i"

now he talicn on .i nhiiv'i

hinds. See stats. .", ,V ('. W il

e. 41 ; -•& :i Vict. r. :!: :
i:i

Vict. e. ."ili ; t: >V Is \ irt, (

MllillldllH V. I'/ijalni. 11 '

!•>; I U-:r.- V .'. !' !»>;

ed.
'

II



OK A MORT(lA(JK OF LAND. oy9
,i *

in fi'i'l/). Tlu'ii it caiiif to be tlic inactu'c to fiilVolY

fill' crt'ditor iti fi'f in the first iiistaticf. with a proviso

for if-t'!itry on |)ayinfiit . Tims l^ittU'toti (//) (Icscrilics

a ini>rt<;ii!;i' as a IcotTnii'tit "/«»// innililuiii tliat if tlif ^''""tKUKc m

tcdttor pay to \\w tcotti'i' on a ccrtani day a ccitain snin ,1^,

(if iiKini'y then tln' fcotTor pnav r<' I'ntci, Ami lie savs

tli.it fhi^ is caiicil a iiiorluai."' Im'i.'Hm'. if tin- fcotTor .in

iiiit pav. tlit'ii the land plf<lL'<'il is taken fnini luiii tm

cviT and so dead to liini. Wr liavc ,->fcn however that

the term */'"// r/(///c had I n ns 'd earlier in a ilitTerent

sense. Still Littletons derivation may help the reader

til reiiiemlier the nature of the transaitinn now called a

m(irti;air'' "' /""'• For what is now called a ni(irti;a<ie of

land is a conveyance thereof from one to another foi' an

ist.ite in fee, oi' other estate, which is to lie determined

(If le-eoiiveyed on condition of the jiavment of inone\' liv

tlic fiiiiiier on a certain day. .\nd "/ Inn-, if the coi'litii n Ciiiistitictiini

he liiiiken liy non-|)ayment of the iiioiiev at the appointed '^[
'^^^^""'-'^^'"

time, the estate of the peison. to whom the land ".as so

(dliveyed. Ilecomes ahsohite. or disehartied from the

(iinilition. So that, at law. he will lie entitled to hold

the lainl. as his own. for all the e-tate limited to him.

Km in the ("oiirts of Law the jiarties were held to the

ti'inis of theii' harj^ain. liy which the land -m- to lie

rt'deenied on a ceitain da\'. or if I'ot. to lie t iter <\ h\

the ilelitor (h).

This strict construction of a mort).'aL'e .ippears

have prevailed for a lon^ time. I'.ut at •nL'tli ,. n.^

LML.'"!. who had failed to pav on the ,i!i|i(iiiite(l •'

oiit.iined relief in the Court of Chancery a<iainst tli.

hitiiie. which he had so incurred. It is not ver\ >

in Sn- Clauv. \. (i. 7 ; Hiiirt. ih) lia,-. .\ljr. Miiiti:aL'i ill

-'tis I,; (•,,. l.jtt. mv JlS; V. 1{. -l' lien. VI. -u. ])!. 7.
.Maa..\. F(irni. An;;!. X(w. .'idii- Kilw. IW ;(. 4. pi. 7. l(i ; I

/liy, .1t;!l. ;^7?l. A»;i
; !'.:«;%!.}!!-!. A!:!. ( ::l:di;;f;!: ..

:!!i:{- !.••

V.nJ. I,ii\v. ii. J.-). 117 ^./. XVi. W.M

.

(i/) 'Sects. Xi-1 xfj.

litv.

f

t,! n
r f:

' r

^':n!
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whfti (i) or nil what ^roiiiul (/ ) this f(iiiital>li- juii.,li,

-

was first fXfrtiscd. Hut in th.' rci>;ii of (hail.- I, it ,

('stal)lishc(l «> t'ljiiilfi (I) that ,i niorf^'aiidr -Im.iiM

aHowfil f(, icdcfiii his cslatc aftiT the h^'i'l "l^'v i.| i,

liii'iit liad ;rniic l>y : and the ('oiirf of Chain. i\,

apjihcatioii i.y tlic iiioil;;a;.'or after th«' tiiin' |.\.,|

n'<|i'iii|ifioii h;ii| I'lajisid. would (hcni' ih.ii il. i,,<

pat;.'.. vhniiM. on r.'|iayiii.'iif of all that ua^ .In. i.,
i,

ri'oiMVfV till- .>tati' to the inoit>,'a«oi {//»),

1'
-i.-ii,!..

r>. ('(iiiity

The main |jiiii(i|)lc.s of ('i|iiitv in i.>|ii'.i ,,|

r.'.lciii|)tiori of iiiortjiaji.'s wctc scttl.d in ih.. i.|i.ii

m.,rtg,i^.-«. (|,arl..,s II., ahout thr tun.' wh.'i. .nod.Th .,|iiii\ l".

;

to take slia|)f as a systfiii of rules lotiii^' iijion ,111111
1|

evolved from |H'.Tedeiit (n). The (list prim i|,|, ..t

'I'lir fiiuit y ofli>^lieil ua^ that of tiie mortgagor's 'ijiiiii/ i>l i,'!i uii: •

r ili'Mil.tioii. • i,..( ; . 1 , , 1 .
,

tli.it Is. that till' morffja^'or. or any .aie slamlihi; in

|ilac.\ ^hall lie admitted in e(|uity to r.d.'em a iimni.'

aft"r the day li.x.d liv tli.^ contract foi r..l. in| ti.,i

j{(tne hy. anil the estate has hecome forf.it.d at L.u

It was liiither laid down as a L'eneral rule, -ulij.ii

VI ry tew exceotions (y<) that wherever a coiivi\,:ii( .

an estate is (nioinally int.'iided as a secinits t..i IM..11

(1) Siiil^ fi.r ..•ilc.'iniiij; iiH.it- cl.fiiiilt, aii.l w.i^ .ifl. i\i ml.
V'iei.- ii|i|iciii' I.. Iiiivc lif.ii ti'ii.lf.l ti. nil (.1-1- ..| l.iit.ii

(ii.'iiijlit in (^iii'i'ii Kli/iilictli- ..I iii..itv^ii.'iil I iihl ii\ I..1I

li-lyll : I <'al. ixl' . (i!t, 71. 77. I.. |iil\ lil..lii\ «li. I, tin.
:

7!t. III.'.. III. Il'.'i. kr.
; 1' C.il. (a.v i.

."1. 11. !.">. -'7. :!.•!. :i.'.. ,Vi-. ; nil. I (/) .l/,^. |.. 171.

see l.iiiiiijiiitl V. Iliu.iinl {'.\~ hii) //<.;/ \ . l/v-./. , I
I ii I;

Kliz.) anil H'ii„iii,it v. '.'n.ii, IS; 11, /,/,„ \ ./,•.///..,.,'„!. I

(!i •liie. 1,1 In 'r..tliill. tit. .Mc.it- („i .1,,/,. |.. l;i;,

yiiL'.'. Si I' :iU.. .Sriiliii Sciy. CO ."^.m- '/.//„ i. / ".,,/.

\..l. \.. |.. i:i7. |.l. 111. a .^ii'it cii. |i. i.'.r..

ill till- ii'Il'Ii '.f Hill. \ I. ti. (//) t'ri.l.f -l.it. ^ i'..'u. \

1 11. .1(1 111- it. li'.-ni. ..II till' L'l.'iiii.l .if liaii.l. I', (ill. ;. S. ll,i- *d. ' I i!. :.' '

a nil. It (.'aye ncfmc it ha. I l.ii'..nii' ronij.aiiv r.L!i-l. i. -I hmu
al.siiliiti' .It law .

(
|.iii|..iiiir- .\.l-..) I

M L' 1 I'

(/.) It w.iiilil apiirar Iri.ni wliat. (;is t.. ulii.li. -.. Win-. I'l

W .-aid I.y Sir C. <
'a ry (.Master in I'n.p. .llil v,y..:ui. ITii,.! ii

('lKiii('ir> l.'illil HilJMliat r. hi f lir iiiailc ii rnle. in.tlii. "i i.'l.'

was lii>t i.'i\( II in ra-. ~ i.f I'ailiiir alrlc ..iily ..ii tlir !i.i I'li'iiin.

;> |ia.\ ..I it. <i|Ft'. iiiiUi i liiM.' .-.iinir iiiii.'li- ...Mini-' .V 'I

I.y an id' III. .. <.t .-..iiic IrilliiiL' 1 xjiiratiiiii i.t m.iiir I'li.: l«
n

alilc ill-, t

tun--.



ok \ \lol(|i.\flK III !„\Mi. 6<»1

ull.'lliiT llli ilit.-lif i<.|| ,i|i|ii';ir Itnlll till- drcil It-i'lt nf li\'

,111 \ utlirr ill-lnuin-tll m f\ rll li\ |i,lliil r\ h li'licr l'/). It I-

,ll«.l\- iiiloiiliTi'il III i'i|llily il> a lllii|tiiat.'i' iUul irilnin ('.iiin.it I.I-

1 1^1 ,. 1 r\) Ill-It it li\

.llili' . iVi'M tlMHIllil tlli'lc Is ah r\|)li'>- aiilci'liii'llt III ' III' n^,|,.,.||„.,,|

ii.iitH-. that it >liall tint III' irili'iinalijc, m that thr li^'lit

nf ivih'in|itiiin sliall lir ('niiliiiril til a |i.n tiiiilai tiiiir,

iif III a |iaiti(iilar c|i'Mri|)t inn nl |iri>iiii> (; ). In uthir

unnl-. it was rslaliiislii'il t hat im ai;iri'iiiriil ul t hi* |iai I irs

!(i .1 lllii|ti.'ai.'i'. tii.il till' IlliiltliaL'i' shnlllil lint lie Iciji'i'lii-

,llilc arcotililljj; tn tlir llll"--- n| rijllits'. -ilnlllil lia\i' all\'

d'l.it III ri|iiity (v). This |iiiii(i|ili- i- -liiiitl\- siiiiimpmI i,|i

111 till' |ihi,iM' " iini-i' a niiii'ti;ai.'i'. alwaN- a innitnaL'i' I').

|'|iiiii tlii- |iiini-i|ili' it was t'liitlirr hrhl ili.it aii\- attiiii|it '• rl....'L'iir'
'

tii trltrr thi' rilllitX' (if I r( Icli 1 1 it inll With allV ni licr cnll- ",
''''.'

I I IT' 1< iii
I''

11 'II.

.himii than thi' |ia yini'iit nl' |ii iiiri|ial. iiilcir^t. aini rets

-IkhiIiI 111' \iiiil(")' It W,!- al.-n cnli^iilciril thai, ill

ii|llilv. till' li'ilit nl llir llinltj.raL'1'i' Was In t l|f limlliN'

MTiii'i!. anil III' liclil till- laiiil niil\- as ^rcii'.iv Im hi^

iiM'iii'\ : ^(1 that in r(|iiit\' lif had a iiieic (///^(/« Im the h, ('|iiii\.

illll'illlll illir III llini, rVCIl tlmllirli hi' Wrlf alisnilltr ti'll.lllt
'' ''"" -''-''"

^
il 1 ll'llLli' "lil\ .

Ill !'•' at law. It was tlli'l'-lnlr ilriiili'il that tlli' hi'Mrlit anrj i-

iit a liiiill;.M;,'i' sliclllil no. ainllii \\ ith t llf li'-l nl I hi' limit-
'.",,ili..

.MUl !• -- |M'isiiiial I'stati'. tn his rxi'ciitnr nr ailiiiiiii>i lalur,

iiiif hi- lirir ('•). Ami altliniijili at rninirinii law tin' istati'

"/I I'l.r. (1,. ,-,;.>(i ; i:i',l,i„(l\. Ch. I »..").' I : /.'' 11 '///.-./,',, ,,'(,/'

'"'/,. .r//../,. 1 K.iiii, jiiii ; y,i„n„ /.../,,„;-/,. j:. i^ p.. n. ith:
s. '•''..'/..' IMili. Illl ; !(',„, I.' \i„ll..^\. /,'".. Mill.'. .\. C. _'l ;

-II M"ii. .-<
. . h. ill. M'ci. :i. /;,.;,//../ \. f lit, tf. iiiii:!. A r.

'. '
". I,!ll. -Il."» a. Ili.lr (I ) ; I L'.".:! : .!/<,,,.(./ \. .1' l)l,il-. Illjll,

I ""t'.'li Mnl|...:|;r,.. ,.||, jii „., , J, iCji. (i.'ll; 1 1, . I : ,1 S, ,:'! h | ,
, "1

'' /''
' V. I'liii. J l''i(riii. r,,. \. /I, /;,,,,. ,[:.. I.I:/.. I'.ii '

:'>: •'ill \. Mun/iii. ,,t \. ,!,',.
I (I,. :i,-,), J (I,. .-,ii:'. i,-\, i-,,! i.,,

I'l/^"'. IMIL'. .\. C, 1 : .S„,i,,i,l\. 1|„. I.Ht-. i'.IIJ. .\. (. .-.J; .1.

I'ri'll.. a... I i,ip„.. I1III4. A. r. /.-././. \. I/,„!,I /'. |s||.. J I li.

:i.':t ;/•,,,,/„,;;. V. .s» (/»/)',, ,/,,// :;ii7 ; s.i„it.,i \. ll,/,'.. is'.m. i

''./.'./.. till L'. A. ('. .-.li.-,; (1. Ch. -,\-- K>.,,l,,„r, \. .\' .

.''' V. /...,'.. iiKii'. A. c. nil, i;,i,i,,„„.,i M.iii. A. .. I.I.I . lull.
''I I.Mhl .N'l'UiiiL'liaiii, ('.. A'lir- .\. C. L'.-,, |!v v|at.."i.s .\ .,li \ |, i

.

""' \. Irinlmni, I \(l|i. 7; c L'.'i. >nliril.il Ill'il t I'.l.'t r- ,lli'

ll""liJ'. 11,1,.;.. il,. X\. ill"«,-,l I,, cliai-r I'li'llt ."-I-.
.../.,.„;„,,, \. II inr/. J \ Cni. (,) r/:„i.l..,'.,„,il, V. /.''//... I

'-''. •'l/"^ \. Kiir. 4ii I ll. i). I li. I a. js.'! : :i .sw.in-i. i._'s.

!)''. I.'i; /"/,/ V. llupLiiis. .U
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602 OF PERSONAL INTERESTS IN REAL ESTATK.

of a mortgagee ia ive would go to his heir or diviM,-,

in equity the lieir or devisee was held a iniiv fm

thereof for the executors or administrator!"). (

se(|ueiitlv. in etjuity tlie mortgagor was rcganliil a^

owner of the mortgaged hind, subject only tu tlniii

gagee's charge : and the mortgagor's tMjuity nt nd.]

tion was treated as an eiiiiitahlc estate in thi' I. mil of

same nature as other e(|uital)le estates (.r).

llil'

ri'coiivcy

aiirc.

t'ovenant t

pay the
tn()rtt;ai.'(

For.n of These principles of e(|uity became so well Mttlnl

noTusual Understood that no sul)stantial change wa^ niiiili' in

usual form of a mortgage. And at the prcxnt (lii\ . a

the repayment of a loan of money is to l)e secmvii 1

mortgage of land, the land is granted to lln' ricilit,,

I'niviso f(ir fee simple, with a proviso for reconvex'ance of tlic l,i!:i

the debtor in fee on payment of the princijial -iim v

interest at a specified rale on a certain dav. u-ii.illv

months after the date of the mortgage dnd. Wv

same deed the moitgagor geneially entiM- iiitd ,i jn im

covenant to pay ])rincipal and interot uii \\:v

money ami ap|)ointed for reconveyance, and also to cdiitiiiiie id

intere-^t at the same rate in ^ase of failure to leilccn

the appointed time. I'ntil the six moiitlL^ ,iir |i;i-

the mortgagor has a lii/al light to redceni the LiihI

the day named for re|)ayment. Hut if In' -ImuM al

that day to ])ass without payment av tiiiiln- nl

amount due. the mortgagee's estate will lir( (iine ;il)-ii!

at law. and the mortgagor will have no ritdit tu ilir 1,

save his e(iuity of redemption (//). Moitgimi ~, ;i> i- \

known, are generally employd ;is |icMii.iiirn' iiii

ments of monev : and there is rercK- iinv iniriitidn

either side that the loan should be rcp.iid in -i\ iim'M

Nevertheless, so well understood is tlir ((in-nuii

|)laced on a mortgage in f(juity. so tiiinl\' r^t.iMi-i!'!

(») -1 ('o(}te on Mort^xaue. rli. lili:!. (Mio

hxiv. sect. 1. ,/) S(m' W'ilhn,.

(r) ( nsharaf v. Scarf). I X\k. IIMMi. I Cli. --0.4
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r*t»A..

f;
>

the mortgagor's right to redeem after tlie time fixed for

payment is gone by, that mortgage deeds are always

Jrawn in the form indicated. All that is expressed is an

immediate conveyance of the land to tlie mortgagee, and

the agreement for reconveyance on ])ayinent six months

after; and the real intention of the parties is left to he

carried out by the operation of the rules <if eipiity (:).

I,-) Sec the fi>nii of mort^'iiui' l'Im'Ti in I'ari \'!., jui-'t. 'I'lir fullow Stamps on
iii^Mlutics arc imposed by the Stamp Act. ISItl, >tat. 'ti f; .'i') \'ict. :t!», nior'i.'a"i'a.

rcpliiiMiiK :).'! & il4 Vict, c, !IT. as .imcndcil hv .">l \'ict. c. K, s. !"> anil

sciiedulc :
—

MdrtL'aL'o. bond, dcbcntiiri', co\cnaiit (except a niai'kcl-

alilf ^ccll^ity otherwise specially cliarired with duty), and
ttiirraiit of attorney to <'onfess and enter up judL'menI :

(1) l>cin).' tlic only of priiuipal or primary seeurily

(other than an <-i|uitabl(> niortj:ai.'e) for the

pavnient or repayment of moncv not eseeedini;

10/. . .
'

. . . .

Kxcpedini; 10/. and not exceedini; I'.'i/.

::.">/. .. .. ")(!/.

;">(!/. .. .. 1(1(1/.

Kki/. .. .. l.-)(i/.

I.")('/. ,. .. l'(KI/.

f(Mi/. ,. .. i"i(i/,

-'."id/. .. .. :!(•()/.

:i(Mi/.

For every 100/ and also for any fractional

))art of Kki/. of such amount
(!') I'.cinj.' a collateral or auxiliary or additional or

sid)stitiited security (other than an e({uitable

!norti;a};e), or by way of further assurance for

the above-mentioned purpose where the princi-

pal or primary security is duly stamped :

l-"or every ICO/, and also for any fractional

|iart of 100/. of the amount SCI urc(l . . o O il

Hut the whole amoimt of cluty pay.ible midei or In

refereiu'e to this |)araj:raph (L*) shall not. e\rced Id.-.

stat.:{ Kdw. VII. c. 4(i. s. 7.

i:!) I'ciiiL' an e(|uitable mort^aL'c :

l'"or every IdO/. and any fractional |]art of

Idd/. of the amount secured . .did
It) Transfer, assiyniiient. dis|iosition. or assij.mation

I'f any niorts-'aue. bond, debenture, covenant
(except a marketable security), or ot any money
or stock secured by any :-ueli in>trumeiit. or by
any warrant of attorney to enter up judyini'iit.

or by any judL'inent :

For every Idd/.. and also for any fractional

part of KHI/., of the amomit transferred.

assiL'ned or disposed, exclusive of intere-t

which is not in arrcar . (I d ti

,

'1 111- ';iin (lut\ as a
.And al.so where any further money is prim ipal simrity
added tothe monevalrcadvseciired ,

'"r -"'I' niitlnT
1 riiuih'v.

1' ,1.

d .',

d s

1 :!

'I

(i

(1

(1
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The estate

of the

inort!.'iij;<'e.

OP PKRSONAL INTERESTS IN REAL EMATE.

Let us now consider the interests of the niort

and niortgafior in the mortj^ajied land diiiitii: th.

tinuanee of the security. On execution u| mi

niorttja<fe deed as lias been described, the iu(.ii

acijuires at law the fee simple and seisin df ili,. im,

and an inunediate lifjlit of entry into actual |invM.~H!

A inortj;a<ior remaininji in ]>ossession is ^it i.iw

better position than a tenant i)y suflViancr (, i.

luortga^'ee may therefore oust him at his |iiiaMiiv, •

by entry, or if he will not go out |)eacealil\ , liv n

And if the mortgagee chooses so to assert hi-- \i-<i,\\ ;

the mortgagor will have no riglit to iisi>t him citl

law (*/) or in i'(|uity (r) without paying tin' aiiiniiii

on the mortgage (/). For the Courts of K(|iiitv \

never intei'fere to jirevent a moi'tgagce fimii i

possession (//). I5ut if Ih- do take pos>r~>i(iii. Ii.

(.">) l!('c(invc_\an('i'. rcloasc, (liscliar^,'!'. suirciiilri. ir- ;

siirnTKtcr. Wiirraiit to vaontc. tir rniiiiuiatinii ol

any Mirli Nfcurity as aforesaid, or of the l.iniii!

then of. or nf tlic iiioiu'v tlicri'liy sccihimI :

For evrry 10(1/,, and also for any f:,'i tmi,,,!

l)art ot Km/., of the total anioiint i>r \ iliic

of tlir nioTioy at anv time sctnrcil .
m

(!Seo Mmii'i v. hilnml L'n' iuk. ISiKi, \V. N. U!t.!

(«) Sec ( o/u ^liil.i V. llojirr.

l!t(IH, -1 V\\. 1(1; (inidijj V.

/'/7:.v/;«);/f)»v, litll, 1 K. !?. .->i:( ;

iinlf , ]ij). l'IT, JIS.

(//) Dm d, Hiii/ldiiii V. I.iiiht-

fmit. S M. .V W. .Vi.-f : /,'„v, ,.v V.

i:iu-il)ii)iil\ S (), H. S'.l.') ; Ociin,
.(('.. Ciji/iii. \. Jljoitl 'rVl.N ('().,

l!»(l,j. -2 K. 15. VX\. If. Iiowcvcr.

the tiiottL'aL'c deed cnntaiii an
rs|irc>s [iiovisn (fornicrly mni-
rmin. lint nnw nnu^nai) tliat the
niorlj.'aL'or- shall n-niain In |io^-

scs>i(in nntil the day li\iil for

|ia\incnt. this wdl o|ii-rati' as a

demise by the niorti.'ai;ei' to tla

niortixaf-'or for the term imlicated.

and the lattei' will have a lejral

iit;lit to possession nntil ihe term
has expired ; see I)a\idson, Free.

Cnnv. V(.l. II. i'art II. pp. 43

4."i, 4tli ed. ; notes to Ki<(h v.

//(///, I Smith J.. ('.

(.) \otes Iw A'.,, •-
',

. L

Smith I,. ('.
; //. /.-'. ' -

Co., I.lil.. I (III. :.' ('!,. .'.':!

•S.Vl ; ((»/,. p .".II

((/) llv, d. //.,'./ 1. .1/-/

15. .V ('. 7(17.

(( ) lltall, \. y'l ,/.. I, t,i

:f4.-., :f.vi.

(/) \',\ stal. T !..-. II

S. I, pici\ |-.||.|| \i,i- Ih.ni

stayiriii I lie pO"i > iliii_'- c

aetion i.f ejn limm lihiii.

a n;ol tLiaui-e. f.ll |.,l\ imll! I

mnM'.,;a'.'or. heinj liir 'ii ti

in the aeticm. i 'I ail pm
iiitere>t. and n i~t - /'<" 'i.

V. fhjlnn. 4 A. ,1 I-: ^11

also Stat. 1.") >V Ii. \ .' I. '

ss. :.'l!t, L"l'o, Oh. 'I. 'I '-

the jiiiisdietl..ii th.i.i.y

feried) liy 4ii A IT \ i.I. <

(;/) 2 .Mer. .".".It
:

i> I'm
•''



OF A MORTGAGE OP LAXD. 605

herome liablo in equity to nrrount very strietlv, in case

of subsequent redemption, for the rents and ])rotits and

for Ills iiianafrenient of the land {h) ; so stricrlv, indeed.

that in practice a niort<ira<:;ee avoids takin<r ])ossession of

the mortgajred land, save as a last resource. As we have

-wn (/), at law the estate of a inorti;aj.'ee in ft'(> passed on

! !> death to his heir or devisee, though in ecpiitv the

licir (ir devisee was a mere trustee for the inorti'afree's

fxicutor or administrator, who hecame entitled to the

iiKiiiey secured. Hut by the Conveyancing .\ct. ISSI (/').

oil the death after that year of a sole mortgagee of anv
Iri'diold estate of inheritance, his estate, notwithstanding

any testamentary disposition, devolves like a chattel

r.iii upon his personal representatives. So that all the

lii'lits and obligations, legal as well as ecpiitable. of a sole

iiiDi'tgagee of freeholds now pass on his death to his

\i'(iit(ir or administrator.

We have ^i'vn that, during the continuance of the ''i^ ''^••''f

Mcuritv. the mortgagor's etjuity f)f redemption is in p,Jn,-.'

'"""'

'ipiitv :in estate in the mortgaged land (/). A mort-

iMUoi's (State has generally the same incidents as iuiv

ii'lier e(putable estate ; l)ut. being sul)ject to the mort-
ii'.'ees charge, it is o^ course not so beneficial as the

i>tate (if ,iiic for whom land is hehl on a simple trust (/).

riiii- we have seen that a mortgagor's jiossession is not
priitoctcd. even in equity, against the will of the mort-
i.'a.'1'o {i)i). But it the mortgagor be allowed to remain
in p()>ses<ion. he may take the j)rofits for his own use Profits.

wirhdiit liabibty to account for them to the mortgagee (/*).

!*) Ho lias to account for wliat
!!'• has nr but for his wilful t\p-
huh nii.'lit liavo received ; sco
•> ^''t >ii lai .lii(lc;moiit>i, IS-'T.
l-'a^ Tth ,.,!.

"' I"''- |i|'. tl'H, (i'12.

'i '^tat. U & 4.-) Vict. c. 41.
^^ !"; <i>,tr. pp. 2,-),-), 2m, 2TS.

!'.| .!/((•, p, W2.

(h -iiilr, p. Jill.

(//') .1/)/'. p. i;n4.

(/)) 2 Coote (111 .Morti.'.ii.'c. cli.

Ixi. sect. 2 ; :.> Setdii i.ii .IikL'^

menfs |S(i-J. ]HW. Tfli •'!.
;

'i'l-tdl V. (;,i-lii!'/. ISilli. I (,). li'

lilt! ; Tii.iifr V.' It,;/-/-, llllilt. :.>

K. H. 484, 494.
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606 OF PERSONAL INTERESTS IN REM. ESTAIi;.

M

Waste.

Alii'iiiVtidii

cif i'i|iiity iif

rt'tU'iiipticin.

Sucrcssion

after death.

So ht> I'ctaiiis i;t'iu'ially the li^'lit of Iter nijdv

incident to his ('(luitablc ownfiship (o) ; ikh will

restrained t'loni waste {/i). at the nioitfiai.'1'i'- ii,.t

iink'.ss the latter show that the acts coiitcin|]hiiiii \

impair the value of tlie security olfered to lnnii'

amount to wanton destruction (/). An ec]iiii\ nf n,

tion is alienahle at the mortfjajjor's phsiMiir m t,

debts, in the .same way as any other e(|iiitali|e i

wliich is not a sim|)ie trust estate (.<). And the .m;

a mortfjajjor in fee is real estate in ef|iiity. wcuiM |,i

such to a devisee imder liis will (I), or descfinl to hi-

if he should have died intestate, and now divulv

the executors or administrator on trust. miIijii t t

mortj^ai^or's debts, for his devisee or heir (") Fmn

on the death of a mortifaf;or of land, the ii;oit<.M<.'i'

was primarily payable, like all other debt-, out (

personal estate (./) ; so that his heir oi dtvi-ci'

entitled, as a ride, to have the land e.xoneiated fnn

mortgufje at the expense of the mort 'ajidi's ij,,

personal estate (//). liut this rule was evei-Mil h

Real E.state Ch.iige.s Act. IH.")}. commc ly caned 1

Mnrtcagors King's Act, and the Acts amending i {:). And
heir (ir devisee

i i » >

ni)t entitled Under the.se Act.s, a mortgagor s heir or deviser -u(

thcTaml
^"" ^*' '"^ estate in the mortgaged land is nut rjititl

exonerated, have the mortgage debt discharged out ol ilie \

gagor's personal or other real e.stat(^ ; bur tlir In

charged, as between the difTerent persons cl.-iiniii; i

the deceased person, is primarily liable to the pay

of all mortgage debts with which the same i> dia

(o) Autf, p. I9S. {„) Antr. jip. :.'ii. .".s, :

(p) Ante, p. 121. 11,5, iijo, 14il. liMi. .'ni.:.'|

(7) Kin/j V. Smith. 2 Hare, 2:52, L'.'iO - L'to. l'..i.. :'ii4.

-3t». i;-i4. :u:'. ;ii7, .'uc, til), tri, .")i

(r) Goodman v. Kinr, 8 Beav. (.!•) Anti , pp. l'o, :'.' 4, :i

:'"'>•
(7) 2.!arni. Will-. :'n:!0..

(.f) Ante. pp. 10!», L'tiO, lU.S— ed. ; Williaius on INmI :

317 ; Lewin on Trusts, (147, (mO 27.
sq., 075 .vf/., tith ed. ; 1031, 1034 (:) Stats. 17 >V Is Vict, e

sq., 1066 iq., 12th cd. 30 & 31 Vict. c. tlil : V^a 41

(<) 3 Atk. 805. c 34
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unless the mortgagor .shall l)v will, deed, or other doeu-

iii.'nt have signified a contrary or other intention {a).

So that now, as a ride, a mortgagor's heir or devisee must

taki' the land subject to the mortgage (/;). The rule

fstahiished by these Acts does not atVect the riglit of

the mortgagee to obtain full |)aynient of the mortgage

(li'l)t out of the |)ersonal e.-tate of the moitgagor or

iitliiTwise {().

\< the iiioiigagor's e«|uity of redemption is an c^ldlc Lease l>y

111 the conteinplation of e((uity oidy. it does not ejiable
"""'^*-'"'^"'"'

hun to create any Icj/dl estate or interest in the niort-

LML'eii land : not even a lease for anv term however
.-liert (i/). In some cases, however, there was inserted

! (

,! »;

^^l

(JM

.
-2'.). .".s. .1., »>.

:m;. :;^l.:;|^.Jl!,

ii). ni. :,h

on U.mI A-f=.

V- Is Virt.c. ll:!:

lil ; 4II.V41 Vi-

|r() Stal. 17 \- IS Vkl. c. ll;{.

Anil a L'oncial direction that the
(li'lit^criill tlifdclitsof a tc^^tatdc

li;ill bf paid (JUt (jf liis pci'soiial

i-l;ilf h not to be deemed to
In- i\ ilcclaration of an intention
iDiilnuy to or other than the
Iillr (-talili>lied hy Locke Kinu's
Alt. uriies> .such contrary or
Hilar intention tie further dc-
I lartil liy words expressly or by
iifocssiry implication referring
ti. all ur soMie of the testator's
(Iclit.. cliarL'cd by way of mort-
L'ai'i- on any part of his real
c-talc

: ^tat. .'id A lil Vict. e. tii),

^. I, .\Mr is such contrary iii-

tcnlinii to be deemed to be sig-
iiilinl by a char;,'e of or direction
t' r ]NiyiacMt of <lebts upon or out
'if riMilu.iry real and personal or
lo-iiliiaiv real estate : staf. 40 &
41 Vict. c. :U; sei Ur Fhck, ;!7

rii, I). liTT.

(M Bystat.4(t& 41 \ ict.c. ;i4.
the rule of Locke Kinir's Act is

•xtcndcd to the case of a niort

-

-'aye ur any other eoiiitable
vhargc liiicludiMi; any I'ien for
luipaid puicha>e.money) on anv
Uad ui other hereditanients, c"f

wiiitivi r tenure, belongin;; to a
't-tatm or an intestate ; unles-,
in thy car,e of a tcxtator, he shall
within the meaning of the Acts

have siiinitied a contrary inti'ii-

tion. See l{t
( 'nrhtnft. -Ji (

'li. I

)

'M. lUd; He Kti/hiw, :!7 Cli. \>.

•174; R, AhIIioiii/, IS!*:.'. 1 Ch.
/{< t'ra-irr, l!m4, I Ch
llr Wihdii, HIOS. 1 Ch.
Kr lioinniinii. liHlH, J f'h.

>.>();

IM
;

.S:i!t
;

:J4U.

('I Stal.

1I.J.

(d) Hot
ThoDi/i'^on,

\: IS Vict. c.

d. Lord l)oii)ir v.

!t i). h. Il);n
; Loir.^

V. Tilford, I App. Cas. 414. A
lease made by a iiKjrtL'aKor,
otherwise than under an express
or a statutnry power, is void as
against tht aiortjiafree ; anrl as
ajjainst the mortgajror himself,
his suci'cnsors in estate and the
lessee, it can only take effect
legally by estojipel. See antf

,

p. .).")!'
; Ktrrh v. Hull. 1 Doug.

-'I ; 1 Smith L. C. .jd4, iDthed.
;

Al'-honie v. (loiiuiir, 2 Bing. .)4
;

\i''fil, V. Aii-itiii, 7 .Man. \- (jr!

701; CiilhlinlsoH V. Irving, li

H. A N. l.-j,-, ; K'ith V. Ganriii,
liKW, 1 Ch. 774. But a lesse.>

from the mortgagor may redeeiii
the mortga:;e, and M)" prevent
his ejectment by the mortgagee :

Tarn v. Tiiiitcr, ."?!) Ch. I). 4.")ii

See Stat. 8 Edw. \IL c. 28, .s. 12.
replacing 53 & rA Vict. c. .57

as to compensation to persons

*

i
»<^

'iH

• i

! 1
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Express
power of

leasing.

Statutory
power of

•Mort^apnr':

liiiwcr to

accept sur-

renders of

leases.

OF PERSONAL INTKRESTS IN RKAL KSTATE.

in tho mortfjnpc deed, hy agreement betvei'n the |i,ir

a ])()\ver for tlie niortoagor to grant leases : iiimI mi

]><)\ver operated under tlie Statute of I'ses in the >

manner a.-i a power of leasing given to a tenant tot

bv a settlement (<), I'.ut under the Convcyam iin:

\HH\, if tlie mortgage lie made after tlie your 1»1,

mortgagor while in possession (/). and so loii" a- a id.

of the income of thi' mortgaged pi(>|)crtv lia^ iiot
'

appointed hy the mortgagee, or when a ic(.;vr

ap|)ointed is no longer acting (</). h:!;^ pow( f li\ vnti

that .\ct to make an agricultural or occu|>ation |r,|.,

anv term not exceeding twenty-one years ni n ImiiI

lease for anv term not exceeding ninety-nini' \eai-

1

the conditions defined in the Act (//). And ,in\

lease made in compliance with these cdnditidn- wi

valid as against the mortgagee (*). When .i niona

exercis<'s this .statutory power of leasing, tif I.

obtains a term in the land valid at law in tlir ^

manner as the lessee of an e([uital)lc leii.int ti.i

obtains a legal term on an exercise ct th^' |in\\r

leasing givi'ii by the Settled Land Act. l.^^'Jl/,).

this statutoiy riglit of the mortgagor may he e\ch

oecupviuL' av'ricultura! li(>l(liMi.'s

under a cniitract (.f tenancy willi

a n\orti;aL'or.

(f ) \nli
, p. t-l) : DavicUon.

Prec. Cnnv. Vol. II. I't. 11. Xi-2.

3:!.">. n.. 4tli ed

sect. IS c.f tiir A.! n| Iss

to be excrrisc.il ic \<\ \\x i

uauee ;
jxi^t, \i. lil"'.

(//) .Stat. 1-1 \ t:. \!(t. I

s. IS. *'riie ( '.an .\ ;i:i. ni_'

-,,,...,. It'll (I cV J (;.... \.' .. :iTi.

(f) 'I'lie niortirador's jiDWer of empowers iilhIlm.;"! -. uhi

• '' '- possessi.jii. ami ^i> I'li.'

niort;raiiec's r.i.iN.r lia^

been app.aiit.'.l "V ^> li' n -i

receiver is ii.i l"ii_'.T .u'ln.

accept surri-M.i.i- "I l.:-.-

|ip. 57C>, ."iSi;i, f. 'I- tli' |iii

only of cM.ibliiiL' .' h' »

aut'b..ri-ed by si. i. Is -f th.

of ISSl fo be l:i' .I'.^i ; .i»'l

surreiiili'rs arc ::M.ni ,i- ..'

everv iiu-iiMibraii. ii'.

{/)' M'n,i'lj''il. .1'-.. li"

'(icdIi/ v. .S/» //. --' ') 1>. I'

leasini; is exenisable by any
person derivini; title under the

original mortj;ai.'or, except an

incumbrancer so derivin.; title;

.Stat. 44 A: 4.5 Vict. e. 41, s. :.> (vi.),

amended bv 1 & J fleo. \". e. :!7,

s. ;« (Id).

(</) The C'onvevancinsr -Act,

lOfl (I & i C-eo. V. e. 1)7), s. !!

(11). de))rived tlie niortL'a._'.ir of

tlie power of leasinif after the

aiipointnient of a receivir (as to

which, sec;;f)^^Ilp. t)l4 and n. (7), ., --
^

•ilo) and so lonp as the receiver liininiv. I'd". Il'oo. .(,)

acts- durint; which time the An"/ v. />ii'/. i'.io'.l. I K. 15

jiov.crs t;i ivay.'.af. .•::-.•,::•• oj •, . . .-.-
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or restricted by agreement between the parties expressed

ill the mortgage deed or otherwise in writing (/) ; and in

practice a stipulation is very often made that a mort-

gagor shall not exercise his statutory jiower of leasing,

or that he shall not exercise it without the consent of

the mortgagee. It is im|)ortant for a mortgagee clearly

to negative the mortgagor's right to lease, should he wish

to (1(1 so ; for a contract to make or accept a lease under

the statute may be enforced by or against everv person

on whom the lease would, if granted, be binding (;/;).

And the provisions of the Act are to be construed to

apply, so far as circumstances admit, to any letting, and
to any agreement, whether in writing or not, for leasing

or k'ttiiig (/(). But, if desired, express ))owers of leasing

may still be given by the mortgage deed as before : and,

what is more, the mortgagor's statutory |)owers of leasing

may he enlarged by the mortgage deed to anv extent

a(.'ri-(Ml on (o). A mortgagor's statutory powers of leasing

may t)e applied to mongages made before the year 1882,

by agreement in writing between mortgagor and mort-

piiHK' made after 1881 : but so nevertheless that any
juih agn-ement shall not prejudicially aflect any right

or interest of any mortgagee not joining in or adopting

the agreement (p).

A further conseriuence of the transfer of the legal Actioiis by

estate to the mortgagee upon the occasion of a mortgage
™"''*?'»g°'"'

was that the mortgagor was unable to bring in his own
name any action at lawto recover possession of the land (cy).

But by the Judicature Act of 1873 (/•), a mortgagor

I/) Stat. 4t & 45 Vict. c. 41.
?. Is. .>ub-s. 13.

(»!) Sect. 18, sub-s. 12.

(ft) .Sect. 18, sub-s. 17.

(')i Sect. 18, sub-s. 14 ; Puhlic
Tth^Up v. !.nii;r)irr, 1912, 1 Ch.
7»!l.

(/'I Sect. 18. sub-s. 10.

I'l) l>or (i. M'uriott V. Kdwarde.
j B. i Ad. Ultio.

(r) Stat. 36 & 37 Vict. c. 6H.

s. 25, sub-s. 5. This t'liactmcnt

does not enable a niortgatror to

enforce by action a ri^rlit of entry
for breach of covenant under ii

proviso contained in a l(';i>e

made before tlie mortgage
;

Matlhfwx V. C--her. 11)0(1. 2 Q. li.

535 ; Moh/nnix v. Richard, llMKi,

1 Ch. a, 43. But wlicre the

I S V

ill;;

U

'I \
i:

,

Ml

I

'
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entitled for the time being to tt.? possession m nr

of the rents and profits of any land, as to w |ii( h m, „,

of his intention to take possession, or to intn intr,

receipt of the rents and profits thereof, sluill h,,\v 1

given by the mortgagee, may sue for siicli |,(,.m.>

or for the reeovery of such rents and prorit>. (n to

vent or recover damages in respect of aiiv trr«|i,i~

other wrong rehitive thereto in his own ii,iiiir .1

unh>ss the cause of action arises upon a ItMs,. ,,| ,,,

contract made by him jointly with anv otiiti |i. i-cu

i
'

fi

u • 1

MortuHttcc's Let US now consider what remedies tlir mhiHu,,
iem<( ics.

jj.j^ j^^j. ,,j,|.,i„i,jj, ii,^. re|)ayment of his loan. Ami ti

at any time after the day fixed for repayment iii tlinj.

Siiinjz on the he may call in his money, and in the event of nun i

ment may sue the mortgagor ])ersonally on the covni

contained in the mortgage deed. Secondlv. h,. 1

Foreclosure, foreclose the mortgage. For although tlir ('(mit-

Ecjuity allowed the mortgagor an ecpiitv of riil,it,|,t

after the day fixed for payment, they wdiild ii(,t jhi

him to continue to hold the mortgaged l.iml for

indefinite time after the mortgagee had apiiliid to tli

)o enforce repayment (s). To obtain forecldMiiv ii
-

be necessary for the mortgagee to take |)nu ndiiiir-

against the mortgagor in th<" Chancery Divi^ii.n nf

High Court {n). claiming that an account niiiv iir t;il

of the principal and interest due to him. awl tii^it

mortgagor may be directed to pay the same, with ic

by a day to be appointed by the Court, ami that

i1

lease was made after the year
1881, the mortgagor ran inain-

tain such an action under stat.

44 & 4,5 Vict. c. 41 . s. 10, as being
a person entitled, subject to the
term, to the income of the land
leaded ; Turner v. Walsh, 1900, 1

K. B. 484 ; see anle. pp. 5o9, rt')8.

(•<} 2 Ooote on Mortgage, ch.

Ixxviii.

(<) Formerly by suit, now by

action oommenccd
originating sunmiMii

Dec. 188.".. No. L'l

r. ,T a) ; W. .\. :.> .1 ;

(ii) The County <

the jurisdiction "f

Court a.^; to the f-i

redemption or cuf'

any mortgage, ciiarL'

not more than .iOo/. :

52 Vict. c. 43. s. 67.

hv wnt
- :'

Ii. >

ii ird'T 1

1. l-*^!.

-.1111- Ii.

.Iir II

rrc!,i,l!lY'

,ri iinrnt

1- fir lien

: -tat. ol
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default tliorcof ho may Ix' fororlo.scd his f((iiity of rtilctni)-

tion (/). A (lay is then fixed hy fhc Court for p.iyrncnf
;

liich (lay, however, tiiay. on the appliciitinii of tlie

illt; ?<llo\\II (//), he postponed

w

ini)rttia''or ^ood reason l)ei

for a time. Or. if the inort^iaijor should I )(' le.|il\- to

make repaynieti t. JM'fore tl le cause IS hroui'jit to a

ariiiu. he may (h) so at any time previoiislv on niak ItlL'

pr,,| iT application to the Court, adnuttinj.' the title of

to thlie nion;;ai£ee to uie money and mterest (:). If, liow-

evtT. on the day ultimately fixed hy the Court, the

money should not l)e forthcoming,', an order will lie made
that th> debtor do thenceforth stand ahsolutelv fore-

closed from all ('i|uity of redem|)tion in the morti,M^ed

[Meniises (a). Such an order is considered to vest in the

iiii)itf.'ai;ee for the first time the full lieneficiai title to the

inorti.,a;:ed land (/*) : winch he will thereafter he entitled

to keep and deal with as his own. The Court mav now
order a sale of tho niorfi;a<zed property in foreclosure

proceed ini;s. instead of foreclosure (r). Thirdly, the Kt.trv int(,

mortt;a<;ee may take possession, as we have seen (»/) :
l"-^-'' >i"ii.

tlioii;:h at the risk of incurring; the ('(piitahle liahiiities of

a iiiortjiajiee in possession. A niortjrajiee may pursue all

these remedies at once (f). Fourthly, a mort<;ai:ee ma\- salc under

mH under his power of sale, if he have one. I'oy j,,
|'"». r ..f >air.

addition to the remedy hy foreclosure, whicli. it will he

piTreiverj. involves the necessity of an application to the

"| .'! Srtoii (in .rudciiionts.

h.'.-l. Tth I'd. ; Hill V. Un,-Umd<:.
I"*(i7, JCh.;i<)l.

C/l Snini'i V. Kdiinrd", 4 Huss.
1-t : f.iin V. Il'inwn, 2 Heav.
4TS.

CI St, it. 7 (!o(). II. c. 2(». s. -2.

(''I J Si'tiin cm .hi(li:nients,
U'lii. Tth nl. Hilt even a tinal
"filiT fnr fiirorlosiire is not abso-
lutely c-iiiuliisive, an<l there are
nreiim-tances under wliieh a
mnrlLML'Hr may be allowed to
rfilcctn after such an order ; see
(-'iimpMI V. Holyhnd, 7 C'h. D.
Irtfi

('<) Hrnth V. rmih. (i (,». \\, \),

.'14."i. 7 A|>[). C'as. :;.').). I'e <tat.

(U &• tiJ \'ict. c. III. s. 1), an order
for fri:-ecl(i-ure must be >tamiied Startiji

with an '/'/ ndnrini staiii|) .i, a f.irecio;

convevance on s,.le ; ^c,' i/o,y. urdcr
Part VI.

(() Stai. 44 k \r> Vict. V. 41.
s. 2."); >ee Wins, Ciinv. .^tat

l.i2..v.

{d) AnI, . p. (-,04.

(') 1 Coote on Mort2,ii.'e, cii.

Ixiii. <c<'t. 3 : Lo.l:}firl v. llnii/>/.

9 Beav. .•?4i> ; Fnrnr \. /../ci/,

Ilnrtland d- Co.. ,31 Ch. D. 42 •

Poulitt V. HiU, 1S93, ! Ch. .-TT

39—2

I i
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%

1^

B' -

r,

K\|>rt>-»

Jmwrr of sn\v

ill till- tiii>il •

(/U'^c ilcril.

Morti^airiM- >

cfinrurntiii'

riiiiiiol !"

rc(|iiir('il.

Statuldn
(Miwcr iif Sill

under Lunl
('raiittiMth >

Act -

\in(lpr f'liii-

voviuicmi;

Act. l««l.

Court, it has lonjj lu'i'ti u.>«iial to provide a iiini, .|ii,]i'

and Ifss cxiiciisivc ifiin'flv in nuiitpi^r ti,ii;-,ii ii.,ii.

this is nothin<; nioif than a power i.'ivcn \>\ ihr nu'at

(Iced to the niortfiagi'f. \sitho\it lintlni aiit|j.n;v t

sell the iireinises. in ease defiiidt >liniilil Im i,;,i,|,
i

payment. When mh'Ii a power i~ eMUi-ed i!,. u.u\

^'aj;ee. havinji the whole estate in lee Hinple .1; ' lu

of course able to convey the same e>tai'' \<< :li. pn

chaser ; and, as this remedy woidd lie ii)ety,( n,,,! ii n

concurrence of the mortjia).'or weri' ii.ve--iii\. n \\

decided that his eoncurreiKc cannot l>e reipiiiMl l,\ t

purchaser (/). The mortf/aiiee, therefore 1- ;ii ,iii\ m

ablo to sell ;
hut, havin<.' sold, he has 110 fuithn n-ht

the monev prodtU'cd by the sale than he had tn 1 1|, 1,.;

before they wore sold. Me is at liberty t,, leiiui; ;.. [..\

self his principal, interest ami costs: and. \\,:\i<.vj <{<

this, the surplus, if any, must be jiaid over !< ilc n i.

crivnn. I'.v the Act comnioidv called " Lord ( i.n.v.iii

Act
""

{(/). a power of sale was rendered im id. ni !n r\.

mort<:aj;e or charge made by drvd executed ,iti.i t

passing of the Act on any hereditaments- nl aiiv i.-iui

unless a contrary intention were declared li\ t!' dc,

liut it was nevertheless u>ual to insert an expi. - |(iv

of sale in mortgage deeds until this pkaImmi. ,.i 1,.

Cranworth's Act was repealed by the ('onv( MHiMii- A

1881 {/O- l^y the latter Act (') a moitu.i-''' 'I

if) (order v. Morrjiiii. IS \\->.

.SW ; ' 7"7 V. Sliuriir, Sul'iI. X'cihI.

\- I'ur. Apppiulix, Xi>. XIII. \t.

1090, nth ci!.

((/) Stat. J;{ A- -'4 Vic:, c I4.">

(passed L'Sth Aiil'. ISOli), part '2
:

t~ce also sects. :?-\ .M. See Wins.

C'onv. Stat. i:i7- 14(1.

(A) Stat. 44 ,S; 4.j Vict. c. 41.

s. 71 ; .-^ee Wms. Conv. Stat. e.\ceptni-' the iiMur

137— i41, 2.">I— 2,");{. "lines ai,.ail tnur tl,

(() Sect. lit. Hv the d-M- «j»(( , p 4J;i). uit h >

veyaneint! Act. I'J'i d '^ -,•'? -''''"* '"' i''^'''^-'"""

V. c. ;>7). s. 4, till JM.V,. r >)i ..•::• |:;;-,-.f!
. •: .

;- :

conferred hy .s. lit of the Act .~pecilu-d,

of 1881 was extended , in ea-e-

where tlie niortj.^;

hcen e.xieiited atii

mil, so a- t.. .11,

making: of :(>incln

{mil,, p. I'.l^l I"

unsold jMIl of ll.'-

property or tlie p:

anil to aut liorisi' li.i

^urf.ici of the inoiiL' 1

i!p I.-c

!
I .iM II

Ill-ll.'-l

I' -.'iiti."

,,t 11,ll:
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iiriiiicitv. Ml.. In .1 iiiniii;a>i<' iiiiulf /"/ </'<</ alter I lie

\('.i! l<*iSl. Ii,t> ,1 JxiUi i of Mile, ulliri till- III(>rtl.MUt'

Ilinlli'V llil^ l)i-Ciil||C (III! , to till' >allli' fXtl'Ilt as it llir

IHiU.'l' liail lir''ll i'\j>lr>sl\- coilfrllfl llV tin' ll|orti,ML'i'

il,.id I'lUt a niort;.'aj;iM' is not to fxi'iciM' tiiis -tatu-

ffirv |iii\MM of >alr iiiili'^s ami mitii (i) noticf ii'i|iiiiiM;^

|i;i\ iii'iit of the ino!ti_'aiji' iiioins' lia^ liccii MTVi'd on

ill!' iiioi't!.'a!i<>i' I"' "I"' of si'vcral iiioitLM^'Ts. and

ijilauli has iinn in.iilr in |ia\iiii'nl ol tin- inoitv':i^'''

iiiiiiirw Ml |iart ilii'iiMif. foi tliiri' inontlis afln >U(li

..•isiir 111 (ii) -oiin' inti-ir>t umliM- tlu' iiiorti_'am' is

III aii'Mf anil iiii|iaiil tor two iiioiitli- altrr iirroniin;.'

liui' nr (lii) tlii'l'i' ll;'-- lircli a lilracli ol sonii' ]ilo\i-lon

((mtaiiinl in t 111' inoiiL'aU'' ijrril Ol in thr Alt. ami on tin'

ii.iit of till" iiioi ti;a;ior. or ol sonn' iirr-oii coni uri inj.' in

m.ikiiiL' till' iiioi1;ia^i', to lir oli>rv\ril or |ii-rloi iiicil.

i,t !irr ill 'I'l lii'^iili-s a coN-fiiaiit for |>,i\iiii'nt ot tla'

iniii'L'aL iIll'X' o r inti'ri'st tlirn'on (/•). 1' lui'i' IS M,

s-l\- U'-'t'ii li\' till' Act to a niortiiaL"" •li'-ii;): lii.-

"Wir -a

iioiv ami
llV "11

irct

-lllr

r\|ir

~t,il iitoi\' jiourr of sale to convcV' tin' jiiij

ilriMJ for siidi cstati' ami intrri'st tlirrfin as is 1

1

III till' niort^a^'i'. frn'il fn all rst.itrs. inffrcst- ami

iii;iil- to which till' iiiort^aL'i' has prim it v (/). 'i'hr

]iriij.rr a|>])lii-ation of tin' pnrcha-c inoni y liy tlir nioit-

L'.iu'"' i- iil><> |)ro\i(lf(l foi (///). \\ lull' a roiivrvanii'

1 ni.i'h' in /),( .•/'«.> Ml/ i'\i'l-cisf of ihr powrr oi salr con i'i,,i, , ii.iii .,;

tii:v.l li\- tjir Act. ihc title of the lairchasei i- ma to he l"i"''|-i

iinjir.'cJMliie CM the L,''''iiHnl that no (a^e hail arisen to in. -ulal li-

.illtlioli-e the sale, of that due not ice was not uMveti, or

ilarhthat I lie power Was otlieiwisc lliiproperU ol' irre^nlaliv

i'\i'!i'isi'(l : liiit aiw |ier-.ori daiiiiiilied liv an iinaiitlioriM'd.

Ill iiiipiopei'. or ii !i'<j:nlai' exercise o| t he piAvei' i> to lia\e

hi- 11 '11 II 'I I v in (laniai_'es aLia insi the person exercisinj; t lie

l/.l S'.al. tt \' t,"> \'i('t. c. 41. iiiiil'tL'aL'i'c liy ili'i'il to reiivcy till,'

lc<.'.il i->lili' ; /,'. Ilitrl-bn iiiiii

V II, HI, , (,,„h,i,i. :;r. ( h d. oiis.

:'i. L't.

/l Sirt. L'l, -llll-,l'lt. 1

IWni-. \..v I', .'i:!'.!, :i4ll, L'liil I'll. (/") >ri't. L'l. -111! -I It. .(.

TIji- ili'i'> not cnalili' an i'i|uitnbk'

I)

lil it
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IHi\v»'r(«)- All flie-if statutory pidvisioiis ii-|iii iinif .

inortKiim-f's power nf salf may Im- varinl m .m, ||,|,h| ,,

entirely excluded hy fhe terms of the iiiort;.Mi;i (i,,,||,,i

Milt it ii now ii-iial in practice to relv upon llic t,iii,i,,p

power of >ale instead of inserting; express |im\mi- |, rii,

same |)urpose in mortj;a;;e deeds (y;).

Miirlifii^'ri' X

ll|l|><lMlt

ri-i>-iMT.

in-iirr ;iriil

Til (•(

MorttriiL'i'f'

poWCI llf

lca>iiiL'.

le same Tonvevaiicin^' Act contain^ pmvMoii

enaltliiij; a mortiraj.'ee under a mort^'a^'e made \<\ di,.

after IHS|, in the absence of stipulation to the ((.iiti,ii\

cut tiiiilxT. to appoint a receiCei- of the income of moiti:.ii:ri!
1

1<

perty. i)iit not before his statutory power ni -.Jc -li,,;

lieconie exerc isahle ('/) : also to insure ai.Miii-t iiir. wA,-

certain conditions, and to cut and ^ejl timli.i. wlnlr w

possession!/). A mort).'ai;ee in po>>es>i iii :i 11, lilt

^iau'c niade after IHHI i> also empoweied liv .e^.im, \, t

in the absence of stipulation to the ci>iitraiv. \>> -liint
'

same leases as a mort^'ajior in po-^session |. tlKnIi'

empowfied to ^faiit : and leases no i^iinted uili 1m ^j

ajiiiinst all prior incumbrancers and th" iniiiti^ii-.'iii i-

(») Sect. :.M. fiiili-si'<t. L' ; sec |Mis^i-.>iiiii. 'Dif iir.iM i i- Lnm,
1 Wriii. V. A I'. ;(:{" .«7., L'liil ed. tu ii|)|>ly tlie iiirniTic (ill, i kf,|,

Hv the Cnlui'Viltuilltr Act. lull u\)i doHii uiiIl'imiil-1 hi |iMi),ii

|l \- :.' (Ic'i. \. V. :t7), ^. .'. I|). <if till' llilcrot. I. lit 1,. |.,i\ t|,

ii|Miil any •>alc nimlc in //m./', ...v,f/ >iii|i|iii In the riiiiil.M.,.i. >,

exercise (if the |i(i\iei- ciUifcrii-i! Cn.^iill V. (•'n.^hifi. |s|)(i, j (,i, i:

on iMdrtyat'ecs \>y the Act (if (i!»l- tiit.'t, tilt? : 11 .:../, ^,^ i A',,..

IMHI. a |iiirc|iaMr is net, and UllMl, I CU. 7KS ; It / (. \ 1/'

never lias been, eitlicr t»f(ire '"//, I'.IO.'i. - Ch. ."iiiT ;
/,'. .1/ (

iir after c(in\eyance. ctinccrned jinlildn Aindtiiiiiii'it'il I. I il -.IJi

til see er in(|iiire whctlicr a ease I'.Hu', L' Cli. t'.IT ;
)....'/ \

has arisen to anthnrise the sale, II ih. i miiii llnnL 1.1:1.. l!i|s. .\,i

(ir due nctice has lieen i.'i\tti, (ir .'ST..

the |i(ivn-r is iitherwisc |iiii|ieily (i) Seels, lit. i':! ; .. . \\i,,-

and rcnulaily exercised. ( 'miN . Slat. l.'tT. I:l!l I II , I VI

(()) Sect. I'.t. suh-sccts. 1', ;t. Kid.

(/() .Vs til the i|llesti. i nf I l.e (>) Sect. Is. viil,, J; ./i,r

evjX'diency <if fclyin;; en slatn- |i. (ilis. 'I'hc ( 'nn\r\jii, i:,.' A'
tdiv jKiwcis. »|.c W'nis. ('i,n\. Iltll (I \ :.' (liM. \. I. :IT,. -. '>

•Mdrtu.iircc's Sla't. 141 144. L'.")-'. l-Vili. ,ni|i(.wcis .i ni.utL' i.' • . « iiil' :i

|"'wertii (y) Stat. 44 \- 4."i \ id. c. 41, jKi-sc-siiin er alter I,- lu- .ij'

accept Mil- ss. V\, Z\. The (dijcct ef the |Miiiitcd a recinct ^iici - l,iii

renders- 'f appiii.itiiieiit (if a receiver is to as the recehcr ail-, l^i ,i,,r|'

least . ensure payiiieiit nf the intcicst sinicndcrs of leases f,,r ll,i |
in

tiul i)f tile incdiiie nf the nieil- pose oiiiy of eii.iliiin^' i m "

Hajred prii|K'rty witiioiit taking louse nutiiori.sed liy scit. Is ,.
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\,i,i liv tliH Convvaiicinu Ad. I'.UI. flu- iiioittfimui"-*

.f.ltllKilV JHIW.'! of U'Usillji IS to 1m- .•X.TClsat)!.- Itv ill.-

„„rivMii''<' "f'^'r *"' '"''* appoiiit.-.l 11 r.-c.'iv.-r of tli.- in-

,,,„,i .lftlHIllol•f^'a^•''l |)rop<'it\ anilsoloii^iasflififcriv.r

„.f^lM. lint. ''X'fp' "iid.T lilt- stiitiiforv or an .•xprf^s

,,„«vi of l.-;i>iiit.'. a iiiortnau .f I.uhI is imal)!.-. fx-fun-

fuivrliiMin-. \n inak.- a N-asr. w liidi will \>r iiiicoinlitiniiallv

l,„„liiii; im tlif iiiort>j:ai;or (")•

lU- the- Courts (l-:iM.rj;.-ii(y I'uwcrs) Vet, I'.MI, .-v.-iy K.Mn.ti....

I„r-tin \wi> iiinliiliitftl tliiiinj! tin- rnntiiiiiaiut' of tin-
„|,,r,^n^,,,. ^

\,t(/). (a) from .iifoniiit; aiiv ju.lmn.'iif or nrd.-r f'>r
['.i;;;;';'^

''>

',\if ji.ivnifiit nr n-covt-rv of any Mim of money, to wliitli (KimrmiHy

tliat .iiiictm.'nt appli*-!! ('/)• ini'l ('') '''""" l''^y"'^^ "".v """^"l
'
^'"

,li.i!rN». takiiij; iir cntt-nnt.' into po»<--i(>n of any

l„,,lMrtv. r.-alisinc any M-<iirity (.-xn-pt l)y way nt .,a!f

Ijv ,1 iiiort^atifi' in |Mi>s.-vsinn (:) )
or fortfitin^ any

,lr|MiMt tor tin- piirpnsf of cnfnrcin;; or in .
I. •fault of tin-

iMviiii'iit or rciov.-ry of any -ucii sum of moiiry. without

HI ntlur cast- lirst ohtaimnj; tin- Iravr of tlir ('oiir\ as

tlhinii provia.-il ('0- Tli.'s.- ri-strictions appli<-<l to

t!i. .\il iif ISHl to lie ^rronlrcl,

all'! Mil h >iiiTriw T-- arc t;ni.il iis

;ii:.uii-t ,ill iMiiT 111- iitlii-r in-

.iiinliraiuiT^. if any. ami tlic

l!lnrt:,IL'lir.

[I, St, 1. 1 A -' c.-ii. y. r. ;iT.

V ;i ; II ) ; >ii' iiiili . |i. tiws anil

(/.'

Sl.it. 4 A 5 i;.'(

ill) lliiii'i'ijciil V. (7(17. !• .Moil.

I ;
fiiinkhii'l:! V. Hull. Xt H<av.

.")tiO. .'ililt ; KavliUon. I'rc ('(••iv.

\,,i. II. I't. II. :);t.'>. »'. 4tii 111.

(r) Sff iiiiti . ]>. -!•!•. II. (<")•

(V) Sci- lint:. |i. J!l!l anil n. (m).

(:) Src l!i Wri'/lit •(• Thmnii-

.on'.^ ,i»ilr it. l!i-.'o. I <'li. I!M.

1(1) i|ia*-cil :iNt .AiiL'.. I'.'Ul ;
si'C

I iJl, (•' it« (Kr I'oWd-
(I) l|

) Kiili- IIHS (I

iMdliML' till- I'.iili's of l".»14 anil aiiii'iuliML' Uiili-).aii

nf I'.HS; W. N. U'll .Ian., Hitli .Mar., ami mill An:

iliilaliiiL' ami
I furtliri- 1 Inlrrs

.. I '.U.S. lU an

Alt nf l<.thi(-tat.(iA V. l!S, >. I. wliiih w: .til laku

i-t?i-i t .1

l-V|,l.-.

i.f .1 r., lucr (

uri' were tn i

till- -'.'ith Mav. Iltlli), in tli«' aliovc fiiartnitiit : (1) the

iitir into iMiisis~iiiii
" was tu iiulmli- the apiiointnicnt

-f iMiiittiamMl |ifi.|icitv ;
(•-') tlir pnivi^ion-. rrlatmi; tn

xtcml tn the iii.-tit imi ..f iirnic<>ilini.'s for fore

•air in lieu tlicrcof. ami (:i In- r\|ili's>i.>n ' mnitijatrte

wa-i to inchiiU' a liiortj; l'ci' win lii'forp tlir |iasvin<;

ihr .\i I of lill4 hail apiMiinti rr wlio \va> still in |h

ript tlu' riiits aiu

rlml.' a mnrteaiii'i

I'f till' iiiti'iiiK'tl sail'

1 i.-oiit, of tlic niorlLML'i-'l i>To|«'rly. I.m wa-

,f |>io|iirtv otiicr til.in laml or >oini'

>i ....( -^il.. liriil ari^i-n anil notirc

in thr 4th .\M... I'.»I4.
tl ht I'll L'lvcii |pno

\l

li.
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iiiortjiiifit'cs uiidfr iii<)itj.'ii.<;<'s made hrfmr th. Hi,

Aiij,nist. l!tll(/>), and tlicv will irinaiii matnul. ;,t,

fli.' Act shall have ocascd. to the title to :m\ l.nnl n,,

])iiscd in such a inortj,'ai.'c during' the cdiitimi.uu r ot t

Act. lint as any jicrson entitled to the lien-lii i,|
i

above enactment inif^ht waive it. the ne(c.>itv f

obtaining' such leave of the Court ;-< was t lien I, v iii|iiii,

inii»ht he dispensed with if the rnort<.'ai.'or c(iiiMnt,(| i,

I'lwI.T till- Act (.f litlj it li.id iiccn held that tlic (•\|in--iM„ ,„,.

LM'jcc ill |)os;.cshiiiii
"'

ini'liulcd a rn()rt,L'ii,'.TCc of |icisn!ial rhatli!-
well as of land ; /.initin v. Koiiiiitn lin j Colil Miiiiihi ( h . I ^/ i'i|

2 K. I!. I<i;{ ; r<,-t,r V. /IdriKini, l!M(i. J A. ('. l.Vt. I'lirArl .'t I'l

iiiailf It ii(Tr><ary Inr a iiiiii|i;a;.'fc iindc-r a iiinrtL'aL'i- uiil,,,, •

MiiriL' tlic iiii>rtL'ai.'ur'nr|)(iss 'ssinii (if the mijrtL'ai.'('d pinpiin t. ,ii,t!

till- l(av<' nt till' » . iirt, no' to tlic issue <if the writ in ilic ;,. t|/

liiit lii'foic any writ irf cxcciilioiM'ould lie issued llictcin t.r . iif.,|, i

a judtxiiH-iit for [lossi'ssion ; sec Xist v. ()'\,il. IDhl. I i\. I;, jii

Sniitiiiiil llinth. I.l<l. V. I liiffiii. \'.n~. '. I. l;. JSI. I'lidir ihr Ail
l!U4 tlie Iravc of the Court was r,..t r(M|uin>d !irf,.,r iv-irii-

i «
or suiiiiiions for foreclosure, or for lualirii; an order for |,.|.rL.u
«'<(, liiit was only nece-sary for nie.kiiij; an (iider for i,,,,,;,,,,,

alisojiitc ; /iV FdiiKi!. /nnir'.t- Cii.. I.td.. Mil.",, I Ch. l'l' /;,/,,,,,

I'lilniir, 1!)U, \V. N. 41(1. I'.iit r..,ler the Act of , He. Hh 1,,,w.

the Court had to lie idit.-iiiiei; for issuing' a writ or -lll!lll|c|l^ f

foreclosure as well; I,, r, r<i<i,r:i 1/ fiilirr"! S.,ri,h/. I.I,!. \. / „.,

I!tl7, W, .\. :i(ii;. It ,ias held th/d a contract of s.ile l,\ ^1 ni"ii.M,'i

who had lint entered into jui^scs^ioii. w.is not a i.mIi-o m^h ,,| i

security within the nicaniiiLr of the aliove enactment, lail u,i- c^iih

ste|i towards such realisation, iuid was, therefore, not \omI. if iii.'ic

willioiit lirst oht.iiniiiL' the lea\'e of the (
'oiirt, lc;l thil tlnh.nc

the Court was rei|uircd l.cfore the contract could lauliilh I. on
(ileted liy |iavnieiit of the ii'irchase-rnonev ,ind coir, esan, i- /;,./

/.o-o/,. V. 117,.,/,,,. jtlie, 1 K. K. 4:i.-i. It was held in Irclan I tint tl

e\|iression im tiiaL'cc in (11 ssession " ns used in the ilio\o A.

uic.uii .1 nioit;; 'cwlio !iad L'oiie into )iosses,saiii wiilioni na ur
1 1(1111 the Court, and that a iiiorl LML'ce who had entered in' 1

|
,.-0-11

with the le,i\e of the Couit olitaiued under the .\ct of I'll I V. iii,lii,

lawf'liy e\erci>e his |iower of <:\]v without a fuitlici lad.i ..I ti

Court authori^iiiL' him to realise Ins seciirit\ l.\ >alr : /;. /'. o/.
.]^iir,,itiii, iif l.iiiifiiii. I. til. ,(• l.ollii,!!,!,/'.^ I 1,1, , nil I. I!il7, I I 1: :'|i

.-.(/ (/»,. r. , wheth.'i I hi- . .!>(• uoiild I.e followed m |-;n^.| ,i;,|.

I'-

(/i) Sec (////.. |i L".l'.l. n. [Ill] trot- -|i( . ilicd.

They may |io--ilily extend to n, \n,].

molt L'a'_'i'~ made on . r after- I li.:t (.1 /,'. ^,;i.,ln... 1,1'.. III!

dale to seiaiie ni'i|ic\ dii.' under' W. \. L'i'i.'. L'li:;. I he nil. i- il.

a corit ract made I'cfoi'c I h.it d.ite. .mi\- |ier~iai ma\ I'l no-

.\iid in fa\"U! "f o'licers or men |iri\i'i_'e ^mn i.. hiai f.i i:

of Hi- Maje-t\- - I'. lice-, the-e ow n cmIu- n c I ic; a-h 1 h\ -! ituti

r -trrclron-- were a|i|ilirali|e to ','/, a/ KikUh: III. ' --, i, H-l

ill irt.iaL'c-- made liy tin 111 to <ii,iil. tl A|i|i. 1,1-. '.'!'. I'.i''

-ecar-e ^iini^ of money ilue and 'I'lKiiiiti, r,..
f,,-

. \. /.' •/. 11'"'

,.,!> .\. r



""-k^^^:

or A \1<il;r(;.\':i: ok t.AM) r,li

mlrr tlic llici(';isi' n\' |{ciit iirxl Mdlt'fin'c IlittTcst lU-tricti

(Wiir l!r>trictiniis) A. f. I'.H"), and tlic Acts ol HHT
IHl'.i iiiiii'ii(liiiji It. tlic rate of iiitcrc-t on aiiv inoit"

lUKl

riiilits and

to which th(is( Act.

tht

il«|)lic(i. was |)rcvciitc(l troni t)cmiz m,

ri'iiu'dir-. liv

itL'ai-'C

coiitiiuiaiicc of those Acts, as to '"''" t (\Vi

ni(irtL;'t;;i'>< under the A"t of \'.i\~> af)ove tl -tandard A
licstrntkiiis)

rati (if intcfcst as detined in tliat Act, and as t

ir

o nioit-

l.'il-1'S witiiin the Act of MHlt above one-hall per cent.

|icr .iimum in e.vr-essof snch standaid rateof inteiest (</).

t(l) Stat-

Ac

A (1 ('I'd. V. c. <t7 (1) A- s ( ;<(

ss. 1. ;i. 4 ; sec iiiili . |i. ."iSl, ii. (</). as to the (liiralicin (if

(I as til wliat Mouses tlicy apiilicd. 'I'lio .Act (it l!tl."i .MoitL'a'.'c

•rtv " itlilii 1 1ll-. :.' It) I
a|i[iljiil to cvi'iv nidrtfrajic ulicrc tlir iTinrtL'aL'cd

rn|,~i-trii lit iir i-niii|iriscd nnc (

All ait

r more (IwcIIiiil'-Iiiuim's. to w
nil, iif aiiv iiitci'cst tlicrcin liiit

I"'"l . .

Iiuh that Alt lit I'.li;

not (a) toaiiv iuoiti.'a,i_'cc(iiii-

liriMUL: mil- or iiiorc (hvcIliiiL'-lioiiscs to wliicli tliat .\ft aiijilicd and
"tliir land, if tlic ratcalilc value of Mieli dwe!liiij.'dioiises was less than
"lie tenth of t!ie lateaMe valne of tlie whole o[ , he land eominised In

I he iner1i.'a;;e. or (h) to an e(|iiitalile ehaiL'c hy (lejiosit of title d K or
..tl .rHi~e (>( e ./()»(

iiv../;./!./ V. Tl 'tijil:

d h-

II 00(///Y/ ,/. |(||7. W. .\. Id ; /.oikIoii ( iiiiiiIi/.

litis, 1 K. I.. .'il.".),or(hy s. 2(ti)of thcAet of
if the .\et of 101 7) (e) where the rent |k

ilili ill re>iiee| of any tenaneyof a dwellin<:-| 'in>e «as less than two
thml- iif the raleahle value thereof, to any inortizaixe liv the landlord.
fpiiii wliniii the tenancy is lie' of his interest In the ("iwellincdioii-e
J. lit ill llii> case the Act w ,> ajijily in respeet (if such dwellniL'
liiiii-e ,1- it no >iieh tenancy e\iste(i or had ever existed). And (hv
-. :' i."i) iif the A( t of I!)!.-.) Where that Act had become a|i|ilieal,le to
iiiy iiHutL'.iL'eon a dwellinL'-house. it was to continue to ap[ilv theret

Act

not the dwelling: house eontanied to he one to which that "it! ill the
.l|i|i||e Act of liliit (s. t

frniii the pas^-inir ,,( ||„. ,\ct of IIIMI, to lij<e niorlL-a._

) extended the .Act of lltl.",. as .Act of Mll'.t.

l:ils. i.f III

l!)I! ilid t

I.f hon>es
o illriia-es riiad(. sini e the J.'it h .-I

IK. r.y tlie .\ct of |(.l|

rale m interot on riiort: thill till' .\rl 1.

1

111 . III. (.a- if

(I, '') ) the standard rate of interest Siandi
II inortL'aL'e in for till

Mil ..t interest piyalil(. at that date. or. i. tin

that dale, tl

I'll.-
I III ) ih.

le oiiLnnal mti
atnoiint of aiu

till Aiiu'.. I'.lj 1. of int.

.1 inolti.
ILHrt-t :iiiii\e the rate thelel.y permitted Ha> made ll leei.\ clahle

r.iMiMi,!.. f,

l:i|'.i

ll)

)

.'I'eenicnt t.o th e contraiv d l.\ the .\it

any -inn paid on aceouiil ol -m h ,\vi

I (I))

nil tli(. nii.itii.ej

contaHH.il lil.

till

p|o\ i-mn
I'

the All

I iiii.|t-a^e- to which that Ad applird, Tli.. al

llcll I xcev

..1 lli.t .lliIilpply to any rnort'. aue llllele-t u I .1 d>
I" 'I' I t!le .\et of \'.nr, liefore the L'-MIl \i.-. .. Hlj;

rn i.'l mi.i|l -

a- t,

I ll

ilhin the Act of ||IM». Iiefine the ttli Mar.. l;i|'.i
i Ai t of

I I- I.), amended hy .\( t ot itlj'.). -. | i

iiiliresf had li(.(.|i ini

a iioti(.(. in u I itiiiL.' de
d III imp

If wh|.re the rateof
I e w :t ll oi' \n 1 on-

Ill indue.' |.itli|.r lepav mint ol thi

^!' An. . l!i|( lA,. if I'.ll.-
I (I. V.) I. The .\, I 1,1 llll'l I-. .-()

.1 'i'



618 OF PERSONAL INTERESTS IN KEaL ESTAIK.

The rate of interest on a in()rt<;age can only !» mi-

either with the inortjiafior's consent, or \i\ lii.' iim

}Tiijr,.e calling in his money and refusing to allow n

remain on the mortgage e.\cei)t on payment ol int. i-i

a higher rate. The mortgagee under anv mmtiiii;,

which those Acts aiJjilied was therefore prohiliitiil, dm

the continuance of those Acts (c). and so Inn..' a- nitr

at the standard rate or other rite thereiiy iHTiniit,,!

was paid an<l was not more than twentv-i'ii-' dav-

arrear, and the cv)venants hy the mortgagor (ntlin i

the covenant f< lh<' re])ayment of the piiiuipal nm

secured) weic ,
performed and observed, and ^(i loii;

the mortgagor kept the property in a pmpn -i;ii.

repair and paid all interest and instalmeiit> ..I I'liin

recoverable under any prior incuii.lnaiicr (./'. I

calling in his mortgage or taking any stei)s f..: ,.\, n;

his right of foreclosure or sale, or for ()ther\\i>r ni.m

his security or for recovering the principal im

secured (h) : but this provision was not (1) to apjil.^

mortgage where the jjrincipal money seciii.d tia

was repayable by means of periodical ii«-ta!iii

extending over a term of not less than ten viai-- In.ii

creation of the mortgage, nor Ci) to atVect au\ \'"\^'

sale exercisalile by a mortgagee who was (a- to ;,:..i;l

within the Act of I'.ll.")) at the -J-Vh NovoihImi. I'.'I

(astom.^rtggeswithinthcActof I'.U'.i) at iIk Uli.M

I'.lHt. a mortgagee in jiossesMon (0- '>'"' (•''! '" ''I'i'

cast's where the mortgagor conseiitcMl to tlir .xmci-

the ntortgagi'o of the power> coideircd 1)\- 'li' i"""-

and ( t) if. in th.' case of a mortgage of a leasrli,,M int.

Mllnwr.l UM inrmis.. in th.- rat,, nf int. n ~t .a. m-al.,,.. -.•I

\^^ ,,f VM:, in rcs|)c.-t of tl»' jxanKl U>r wlarh \\n- .\.-\ - i i

.'Ntcn.l.'.l l.vti..' Art of lilltl (sec „„t,.\>. :.«-'. n. (:'l "\'^'

,!„l n.a <-\."ccil laii'-lialf per rent. |i.t annum, an.l lli'i o
'

'

uhrn -. MUivaM-d .li.l n.a cxoccl o piT ...nt. |»a- inannn.

(/,) Scr 11'/'.'/ \ /;';-.

.),.,. . M / /.

{, ) Sff luiti , |i. oSl. n. (;/).

(f) Sec aiiU. p. tli: iuul n.
('/J.

- <io '

W. N. 14. \V. N. U.
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Iv hv rai-.l

\ \\[< llin|!-

allow It \<:

if illt I'l-'.l'

IIHUI Jaii'' !n

)it(Ml, iluilli:

ir a- litfii-'

H'l'iniltiii '

f 1 l1 1

lav- 11.

^
1 M 1

Hi|iil

' 1 '.lull.

lIlMli. V

,1 M, l.ihi; .-

i]irl' -lair il

. nl
1 liil(1l'.ii

ICI' (r/ 1. IV' 111.

(i; r\cri!-l!..

i>r r iImiui;

CI p;i 1 Ill-Mr-

tn a]i|ilv !'i:

Uiv.i tli.-:.-l,v

in-t a'lii'i.'-

rai- liilli !!,

aii\

to;,:

ii'Uri 1

;

il.'ll ..Ma.

1
1 ,> ,; V 1

)
'"

!( i'\

licni

.li,,l,i int. '1
>

Ml" '1' 1

Art 1

Mil' .

i.inli;
'

|M|,-|U.

;l ISHTI.-

Mini.

- |l,il

the mortgagee satisfied the County Court that his

M'curity was seriously diiiiinisliing in vahie or was
iitherwisc in jeo;.>ardy, and that for that reason it was
icasouable tha* tlie niortgajre shoui<l be called in and
iiiforccd. the Court iiiijiht \>y order authorise him to

lall in and enforce the Miort<;ai,M' (k). These i)rovisions

,i|i|ilied to all niorfijafies within the.sc Acts of whatever

ilatf, and will remain material, after ttie Acts shall have

ceaswl. tothe title to any land comprised in such a mort-

L'at.'i'(linii)fi the period of the continuance of the Acts.

If the mortjjagor wish to pay off the mort^aj;*' after .Mort/.'ag(,rs

till' lla^• li.ved for payment is ])ast. he must, as a ride.
''""'''"'''•

L'ivf to the mort<;agee six calendar months" previous

iintiif in writini,' of his intention to do so. and must Notice of

liunctually pav or tender the moiiev at the expiration !"''.'"',t"'

'"

.if the notice (/). For if f'«e money should not he then
ivaily to he paid, (he mort<;a;,'ee will he entitled to fresh

niitice. as -^ is considered rea.sonable that he should
have time afforded him to look out for another invest-

iii'Ut. A mortgagor is. however, entitled, if he think

tit. to pay the mortgagee six months" interest in advance.
Ill lii'U of notice (y/*). When the mortgagor has didy
jiiiid (M- tendered the money due from him. either after

imiper notice or with due interest in advance instead.

!;'• will ill' entitled to re(|uire the mortgagee to execute
at lu,^ e.xpense a reconveyance of the legal estate in the Hecunvcy-

iii'Ttiraired land(/(). And to enforce this ri.rjit,
,„•"'"''•

.'.i Sill. ,-,
.V t) Ceo. v. ,\ <t7.

I'll, .iiiuiiilcd liv !» (Icd. W
".vtlil.l.

n'i si,„,i,i,.ii v. /;/„/,. -2 K.|.
'

' Al.r, ilii:i. pi. :U: Sni.tli v.
'".«. MH, :i Ci,. .-,-,(1; see
'"v \. /;^'/^. iMMi, 1 ch. (i4s.
I'"l till, nilr (|,„.s II, ,t afiplv
»ii'T.i ih,. ju.t i„f,.r,.M,.,. fr,,m
'' 'niiMrniiii is tliat tlie iiwirt-
-.-'. 1- im r.ly tiaaiinrary, as in'

.'.i-i'.it ;i mciiti.'ajn' to 'bankers
'V .li;»,-if ,.f i;;|,. .j,.,..i^ . /;/-.

is!»2, I (•|i.:is.-).

(ill) Jdliiixoii V. l-'.riiii.^. \\ , X
INSII. |i. <(.-,. til |„ T. IS,

(") Itii'irL, V. Hill,: 1,.^,, II. I!) II

1 Cli. 4S0: cf. lliV, V Cms.,
ntlL'. I cii. ;ti':t. s,-,. ,/„/,.

|i. Ii'14. n. (:). as to tlie ^\.,n\y on
a riTiinveyaiici'. Iticonvcvanci'
may lie ctfei'teil by a vesfiiij.'

orilcr in certain ca^es ; see ^tat.
.">ti & .">" \'ict. c. ."lit. s. I'll : /,',

Iniiiis Mvrtijuiji- Trit-^t'-. HMD, I

Cii. Gl.

f
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3!

otherwise dulv to enforce his e(iuity of ivil,|i,]itii.

Hed.-mptinn may tal<e |)rocee(liii-;s {o) for leik-niptioii iii i Im ( |,ai

"'''""•
l)i%-isioii (;;) against the niort-iagee ('/) An (>nl.

sah- niav now be nuule in redemption a> w. 11 ;iv m

eUjsure iiroecedings {/). Mortgages niailr '.i m„

Mort«a>;cs to ,.,,nst it iited under tiie Building Soci'i.-. j-'n

Builiiinc,
, i .

•
i in i.e.

Friendly imd Societies and Industrial and rrovideiit Nm 1,11,.

lixlustniil
. 1,^. (liscluirged. witlioiit reconvevaiic.'. Kv :i i.

and iVdVidcnt
"^

1 1 v
'

endorsed on llie moitgage deed (>).

A mortiiagor maw however. lo>e hi^^ e(|nit\- di 1,,

tion I'V lapse of time. Foi' under the |ire-.iir Si,i;i

Limitations!/), whenever a mortgagee h,;- nl,i

jAiSM'ssion of the land com|iiised in hi- meii'.'JL"

mortgagor t'annot hring an action to redeem thr

.rii<fe hut within twelve {'0 Veais next alt'i tl,.-

when the mortgagee obtained posses.-ion. er n- \t

anv written acknowledgment of the title (.1 lii.-

<'agor, or of his right to redem|)tioii. ^ii:ili liavc

given to him or his agent, sigiu-il i)y the ni..iti:ih.'

.\n<l when the
\

riod limited by the .\<t i- d.trn

t' mort<'a<'or"s title to the land Is e\tin'iiii-|p il i'/

and 1 •revi

Siui( lic~.

Laps ef
time may
l)ar riiilit

ri'dt'i'Mi.

11

(1 I;. :.",

Mort frail

fnstS.

(u) iMirmi'dy liy ~iiil. mow l.y v. Uf.iii' •<"
.
HWl.

1 ' \<. I'

actieii ciiiiiliirnccd \<y "lit nr (O Sir _' \\ m . \. .V

eri'iiiiatiiiL' siitiiiiieii- : 1!. S. ('. -7.. L'nd i'!.
: ' '

Dec. ISS.-,. .\(.. !{ (Order \.\

.

Sa,,,,. Ilms. I ( !i. ^ui..

r. .") a) ; \V. N. _' .Ian. ISSi;. rrc,i|,t i~ \' h.\.' Ini:

(y,) Oi- Ml till' CiMMity Ciiiirt. cliilv ;
dlil I'.'i

i'
•
' '^'

if till- illiiniinl lie Mill Miere llian •;/ Si.tni.i

,-)llll/. ; -ee i/»/r. |i. tilll. M. I")- ' "'"/n.- .
I>

{</) :! Setnll nil .1 lid LMILIll ^. I'l St ,l1 .

|s.-,2. Till id. - "

(/) Stat It \ l.'i Vir(. r. n. I") r.irini il\ I». 'nv:

-. :.'.-,: M-c Will-, (iiiiv. .'^t.e. :!,V tUi!! '\ '
-" ^•

|i;.> s,,. Ill II di'Miptieii ;i^ Will till' pivM-ie nil. ,.| .,,11

a- ill |i.irr|i.-iifr prnn ediiiL'- a ''i.dtr ..11 Miiit,,... 1

li.

iiinrtL'ai-'ii i- entitled tn lie paid <( li
.

I.
^

hi> i..>t> .Hid ex|ii'liM'^ ; and will !'i S. //-;' '•"""''

net he disall.HVed Ids in>t> witli- Han . .'c'S ; 7. '
''

(lilt positi.i- Mii-;eiiiidiiet en lii^ Site. H'J; / " ' \. >'•

part- see :i SetiiM en .ludL'MH'Mts. KiSiiii. -iSl: >'"''"

IHTti." Tth -d. ;
.\<,i;n,,il Pn,- v„„. I.; I'.iNiv. .•:;l^^^

^^^
nlirini iiili'', ni i:;i:!,li'ii \. ,'i

''"''• ' ' '

<,'r(///.s. :i| (: I). ."iS-J : l!i'iiik' s, :!4 : MT \ -s \ ,

•
' .
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It ;

that ulit'ii a inortjiagt'e has been in possession for twelve

vi'itr- without i;iving tlie reciiiired aeknowh'dtrineiit. he

b.ioini's al>sniutely entith-fl to the hindc). The time

<i> liniiteil for the inortuai^or to redeem i> ii(»r extended

ill tlic case of his lieint; under an\' disahilitv, siieli as

Iiiiiacv (c). In the same wav a mnrttraL'ee'^ ri^dit- ma\-

li.' liarriMl t)\' lapse of time, if h'' allow the iiiort<ia^'or to

r.iiiain in j)ossession without payint: princi)ia! or interest

,iiiil \\itlir)nt arlvnowledrrinent of his title ; in which case

!> will he liarred from takinir possissioii twelve vears

aftcf lii-; ri^ht of entrv acrrued (/*). and will he hatred

tlliic.

li.irrfil

;i'Hu takiiij; foreclosure procee<liii<.'> (ir >uinL' for tl le

luoiirv secured by a mort^ajie of land tWv'K'e vears after

his ri^rlit of action accrued {(). lUit if tt.r m()rtiiai.'et'

iil)taiii fi"!ii the mortgagor any jiaymi'iit of principal or

inti'fi-st. or an\ written and signed acknowlcdi.'mcnr of

lii> tirlr or rig'it. he will not be l),irre([ from anv of his

ivm.-(li.-s until twelve years after the la-t <if -uch pav-

r!i"iits iir acknowledgments (il). And if the morti.'a;.'i'e,

Ifiii'.' iiiit of possession, take foreclosui'i^ |iroci-i-(linirs

within due time, he will not be }>arrcd from takim.' or

«uiiiL' for possession till twel\f years from the date of

th.' imler for tinal foreclosure, which f'l-t L'ave him the

full l.eijeticial title to the land (. ). The mnrtu'.igee's

li

1

1

i;i I,

[; Lnnr.dg,. 1004. 1 fh. l04. 110: ll'uh.kx. .(-/./-m/.

.".i>; /,. M.lr.,i,„h.-. d-r.. Ild(i.

> l!H 1. 1 Cli. ti!)8.

''I. A .'-/»'(/. V. l!oii<r, 17 (')i.

n. I"l: /.„./,, V. P.itt>r.^<,ii. )'..

l:i-. Till- i- ililT.-n-nt froai tlie

ri'' "t .iiiiity m furce lieforr

^:;:i ; -..p 2 f,„,ti- ,,.1 M,,rtL'aL'<'.

vii. lx\iv. -ct. 1.

'>. .!''. |.. tii4.

/.-/. \. llf'i-i. 1007. J Ch.
.:«,

I-

VA

:!i.: il'(A-- r-^'/ <;,,,/ lUi

Ik 1 1 !,. 4.-

:!\ 4 Will. IV. ,-.

WiM IV. .V ! \

T A :K-.\Kt. 0. .),,.SS. s. 1);

3 Dru. & War.

10 (h. 1). .-i:;!<: ///././/v. 11 '//.M.

-'/.. :{S Ch. 1». 4SW: .',.„/',,,.,/,• V.

l.o'lKrn'.k. lOii!. J K. 15. 0(i ;

Hrad-!''hr V. ll^,/,/,e.7^,^. l'M>:.

J Ch. 4:i(i. lint if the iiii'it

^'a_'ee, er tin.' [m i>un -taiHiiiiL' in

hi- iilu'C. ^hell^l be umliT any
et tile ili- tliilitie- nvnt ji iliri ( m
the StlTUte r,I i,lli;it,lt 1' !!- when
the ri^iht t'l ^ue hii' fmeiln-iirr

(ir ]in>»e--|iili lil'^t .leiiu.ci. |I

a|l!"-.ir> tll.lt |.lnr.'ei|ll|._'- llia\- he

t.lkeii Ulthlll l!;e further tillie

^1 'le,,,e,.f ,ll-,il.ll;>\ :new clil.e.M

4 Wil. 1\.
-

^- :is \,.-l

I)- .) ; .iiid .-ee ne.xt lu ii.ler.

(0 /^t I'l: tj Q B. D.

hi M
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622 OF PERSONAL INTKRKSTS IN RKAL KsTATi:.

title to thf laii'l is extinguished when hi> ninnli,.

barred (f).

Mortgaprs for Mortfiafjes of freehold lands are sornetiiiir- mail

often the case, as the fee simple is more \;il\i,i!ilr

therefore preferred as a : .'cuiity. Mortjr;!^,. |,,|

terms, when they occur, are usually made hv t ru-

in whom the terms have heen vested in tru-t tn ni-

mortfj;a<;e, money for the jiortions of the youn<_'i r i In

of a familv. or otiier similar pur])oses. The iva~i,ii

vesting such terms in trustees for these pur|H,N>

e.\'|)laineil in tlie last chapter (,y).

Mortgage of

copyliok).-',.

Copyliold, as well as freehold. laruU mix In

subject of mortgage. The purchase of ciii^linlr

will be remembered, is et1\'cted by a suinndri n

lands from the vendor into the hands (if tln' lnni n

manor, to the use of the purchaser, loliownl l.\

admittance of the latter as tenant to the hinl ih).

mortgage of copyholds is efYected by >umnili'.

similar manii'r. from the mortgagor to tlir im' o

mortgagee and his heiis, sul)ject to a conditiiui tin

payment bv the moitgagor to the miulLM'_'i'i' "I

monev lent, togetlier with interest, mi a gi\rii ii,i\

surrender shall be void. If the n.oiu'v sImmiM 1 i'

paitl on tln' day ti.xed, the surreiidei \m1I !"

accordingly, and the mortgagor will coutiiiiH' ii'iti

his old estate ; but if the money should iint !» iliilv

on that day. the mortgagee will then ar(|\iii. it la

absolute right to be admittefl to the cu-imi .nv >

which was surrendered to him ; subjetT iirvivihrji

the ecjuitable right of the mortgagor, cntiliiiiiiL' 'H'- '

:{4."), 7 .\\y

p (ill.

('as. li.'i.-i ; mil,,

I- 4^ \r.;n
j v p •>7

s. ;{4 ; 37 & 38 \ict. c. 57. s, it
;

Kihble V. Fairthorne, 1895, 1 Ch.

HtllS. 1 Ch. 3).

(h] Ai't'. PI.
:iJT. •'-"••.
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OF A MORTliAfirO ny l.A.M).

bfiiclit derived by tlie former to his |)riiu'i|ial iiioiiev,

inti'iest and costs. The iiiortf.'a^'ee. however, is seldom

admitted iiidess he should wisli to enforce his securitv,

iteiitiiii.' himself with the rijiht to admittance conferredCI lilt cut 1

thu|ieii mm ny tlie surrender ; and. n tlie moiiev shou

paiil otf, a

111 II

that will then he necessary will he to procun-

the steward to insert on the Court rolls a memorandum
(if iicknii\\ie(li,'ment. hy the mort^a^ei . of satisfaction of

flir |irinci|)al money and interest secured hv the sur-

ivii(|cr(') If the mortj.'ai;ee should have hcen admitted

ti'iiiUit. he nmst. of cour.' e. on iepa\ nieut. surrender to

till' li-c 1) f the mort<.'aj,'or. who will then he n'-admitted.

Tiir iiriivi>ions of the Conveyancinj.' Act. I,s,s|. hv which
i-tatcs III inheritance vested in a sole mortj,'a<,'ee devolve

s |)ersonal re|)reseiitatives {/>). oriuinallv111 lii> death to hi

a|i|miMi to co|)' hold s as w ell as freeholds!/). I'.iit hv tl

('ii|)yliiil( I Act. IHH I ini], now- replaced hy the Copvhold
Alt. IMH (/(). these |)rovisions are not to apply to lanii

(if ni|iyliolil or customary tenure rcs/n] in il,,- lniin)t ait

I'iir f'luiii /((//> of anv III; inor hy way of inorti:a"e. \VI len

a liKii't (.'ajree of copyholds of inheritance has 1 leell

iiiliiiittcd tenant, his estate will tl

ir lie i-ce : hut if he has not

lendore jiass to liis heir

I'cn admitted, it appears
that his otate will devoKc on his e.\t>eiitors or adi mil's
tr;|t(iV, Tl le conditional surrender of copyholds hv wav

iiiiii!';ai:e is usur.Ily preceded hy a (h'vd of covenant
Hiii-.-iidcr executed hy the niortirai,'or. in which the

l»iwir llf sale was formerlv inserted In] Tl le siatutor\'

linwi'v 111 sale ip) is now inci )rp<)rate(l in such a deed. in
till' .ill. lire of |)ro\ision to the contr irv

I 1 1 s,-

'-,.. 117,

i|i -'t:.'; I Watk. (") Stat.

'"I. '. .'/.•. Hies. 1 ell. K.-,:{.

NX. '1'Ik- l,.ni(i T
>V .-)S \-i,.|.

'': /.'. //

p 1.1

P .-i:i

W. .\. ISS4.

' (I ."lO A- ."il Vl
,,., /' Mil' rr

IsiC. (In

ailV-ct '.(. .1(.\,

,i\\\ Ui:d\ est

'ivli . p. ,")ln.

nm-ii-r .Art.

il- vU' li.il,

'lutimi on iliMtIi .if

111- ill ci.pyii.ijii-,
;

''"•'•
(") l>avids(in. Pifr. ( oiiv. \',,|.

.D 1-1.

i'> ii. iVii! II.

(/>) Ante, p. !il2.

l'|i. I i.'i, -in.). 4th ert.
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MortRaRe of

leaseholds.

Equitable
raortgagps.

l)r|)(isit f

titK- ilfcds.

OF PERSONAL INTERESTS IN REAL ESTATE.

Lt'a.sehokl cstiiti's may be iiKJitgajifd by M»iL'in

of till- tfi-m to the niortga^'cf. subject to a pniviM

re-assignment on payment of the money advaiun

a given (lav. Hut in sm Ii a case, as the iiinH^M^t

assignee of the term, hi- becomes hable to ili,. |,iih

for pavment of the rent ami performance ot ilic ( n\ri

of the lease (./). it is therefore usual, wlitii tlir icnt-

eovenants are onerous, to moilgage Icii-elmhU liv d.

or underlease of the premises for a term less ii\ a il,

two than the term granted by the lease, witli ,i pn

for surrender of the term granted by tlir inuUL-au

pavment of the amount lent with inteiot on tlir

ai)pointed. In such cases the mortgagrr il(i,>

become the landlord's tenant, and is not hablr ni

covenants in the h-ase (/•) : but his xcuritv i~. dl k

only the term created by the undeiieaM' hv w.i

mortgage. \ declaration is. however, ollm m^ it

such mortgages that the mortgagor shall lioM In- i

sion in the original term on trust for tlie iimrt'iai!.! ,

ject to redemi)tion. T:ie .statutory i)owir> <>{ Nil.

leasing will now be incorporated in a (\rvi\ ni hioHl':!

leaseholds, whether by assignment or <li n/i^'. ii

absence of provision to the contrary {>).

Besides the mortgages already descritHil

the mortgagee a li(j(tl proprietary right ii

pledaed <) him, there are e<juitable nuntij

which lands are charged in "/"'/.'/ "nlv.

charges arise upon the mortgage of an c(|iiit\

tion(") or other equitable estate, or wlir

owner of lauds pledges them by a signe<l wnt

deed (.r). or by depo.sit of the title deeds \\,i

.'iu'ec. For. notwithstandins the stringent

uhlcll

1 the

,,,,_,,.. ,7

l'a|iii

I't ii'il

1> llir

lliL' "I

1, tl,e

|l|(lviM

(7) A Ml. \i. .ViS.

(') A»ti. \i. ol'-.

ly) .1/1/,. pp. (>1I8. titiO. HlL'.

(,') Sec (iiilr. |). »ia:t. a. i,:l. a>

to the stamp duty on fiputable

mc>rt!:n;ie>.

i«) Soc '/"/. .
|i|'-

(r) Soc 'II'!'. |'|i

.",J7. .)ii,i.

I, 111. Ill I



OF A MOKTUAtiK OF i,ANL». ,;25

the Stafiitc of Kraiuls to tin- coiitmry {>/). it was held \,y

thf Court ot Ch iiicciT flint muIi ;i (ic|)(i-it. cvt-n without

,iiiy uriliii;.', ()|)cratf(i as an (Mjiiitahic iiiort>,'a</f o| tlit-

,'>t,iti- ol the Mioit<iaj4(.r in ih,. lands coniiuisfd in the

.livi|>(:). This doctrine still rcniains ; and the .Niim-

iliictriiii' a|)|)lit.'s to i'oj)ics of Court roll rdatini,' to copv-

iiiild lands {(I), for such (oj)ics arc tiic title deeds of copv-
hnl.l.TS.

Another instance of an e.iuitable charge is a vendor's x-.n.lorslin,.

li.'ii. For when lands are sold, hut the whole of th.'

|iiinliase-inoney is not paid, the ven(h)r has a lien in

''i|ui,y on the lands for the amount unpaid, tofrether with
i!itf:cst at four ])er cent., the usual rate allowed in

.iiuty(/y). And the circumstance of the vendor liavinj;

lakni from the purchaser a bond or a nrjte for the pav-
iiifiit of the money will not dtstrov the lien (r). Mut if

tlu' vendor take a m()it),'ai;e of part of the estate, or any
liilier independent security, his lie;i will he jfone. if tlie

sill' be made in ctmsideration of an annuity, it appiais sai,. f,,,-

that a lien will subsist for such annuitv ((/). unless a •'"""'»>•

roiitrary intention be inferred from the nature of the

traiHactiou (c).

A einious illustration of the anxiety of the Court of a stiimliitinn

Ciiauivry to jjrevent any imi)osition bein.r practi^etl l,v
""''"' ""'

til'- mort,i;a>,'ee upon the mortjiagor occurs m the following failure „f

piinctiial |)a,\ -

luciit is voiil.
i,V) -"a I'ar, II. ,. ;(. ^s. I. :!

;

u-i 111 --I V. /^».«.v,/. 1 15,,,.

I '. !''•'.>. >vf i:.r limit Uniijh.
II \' -. ',ii:i. 'nicro must be an
^itiul .lr|.n-it

; n, li,,l/,ani. K.r
,''"'. I'„nd,:,rk. IS(^. B. D. ;{S(I.
1 liiiir- i,. R. 489.

('') l'/lll/ll>l(lll V. '/nil III I. I

Vcni. :.'t;7 ; I'liUijfi I, V. .!/'..»,,

:i Atk. Ill Miii-krilli V. S,,„i.

IIIIIII-1. 1,") VOS. ;iJ!» ; .SuL'll. \\ \
I'. 1)70 ; anil Me L' \\iii>. \'. A I'

Hll'ti v'/., L'll.l I'd.

(.•) '.'/<(«/ V. .1/,//,-. J \ . .V I!.

:tlit>. 13 K. K. |(il ; II ,,, ,, V.
•
n] Wlnll.niul V Jiinlaii. 1 .I«~oh. ;{ Kiis^. 4s,S.

\.A r. K\. ;i(i;i; Lan,-< \. Jukn. (d) M,ilt/i,,i\ Bull lir.i; Hint:
' ' I ' ""|i. .S. See. however, lltt.

•^,"^"1- \. .V 1'. 630. 13th ed. : (,) JlurUinul v. "„il.ujr, \:\

». .v,,,(fl. I Hare, a(j. 1 .Smi 4(Mi ; Dixun v ',viv/. r. ,
.'1

Boav. lis, 1 i)r C. iV .1. t;.V).

W,ll !

I l!

il

\i :

i

I, H ;'

riull. -IH.

1 i-

' I.
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cloctriiu' : tliat, if money In- lent at a ^mvch mt

inttTcst, witti a .Hti|iiilatioii tliat, on I'ailuif uf |iui;i

paviiiciit. such rate sliall lie iiicrcascil, tins >tii>ul;iiii

lit'M to lit' void as too jirt'at a liaidsliip on tlic hkhI;.'.!

whcti'as tlic vt'iv saiiif ctTcct may ln' ctTcc tu.ill\ .ki

But a Mtipula- j)lish(Ml l)y ottuT wonis. II tlif stipiilatinn U ih,,!

.I'l'mini'sh the ll'H''"''' '"'' ^t'"" '"'
l'"'*'-

'•'" "" |»"i''ii'il pauii.

intcri'st nil lower ratf of interest shall he aeci'iited. such ii -tiimlii
imncliial |iav- ,1 r 1 1

incTit is h(»mI. in'\un for the liehefit ot the mortfiairor. i> valnl, ami

he allowed to he eiihuced
( /).

ill

u I

.

Mortniiiri-;

trustfi's.

The loan of money on mortjiajie is an iii\i

freiiuentlv resorted to hy trustees, when aiitlm'

th

th

en- trust to make sut h use of the monev ciiininiit.'

h a case, the fact that they air ttii-

and the nature of their trust, are usually oniitliil m

eir care : in sui

Iced, in order that the title of tin' 1morti;a}.'e (

or his re])resentatives may not he afWcted 1

iiiiit'j

>\ 111.' tn

It is, however, a ru le of (juity, that w'lill llli'll'

advanced hv more persons than one. it sliall ii

unless I contrary he e.\])ressed. to have Imm

e.iual shares Ity each (//) : if this were the

executor or administrator of any one of the jiait

llrrl

lr> \\i

on nis (leceas e, he entitled to receive his si lalr 1/

•Iniiii acoi

clausp.

order, therefore, to ])revent the a|)piicati(iii n| tin-

it was usual to declare, in all mortfiajres madi' tn tiu-

lilt thr^ the monev was advanced hy them on a jmiit aire

HI e(put} as wel as at 1; iw, and that, m > a-

decease of any of them in the lifetime of lin' otli.rs.

receipts of the survivors or survivor should lie an 1 tlV(

discliarge for the whole of the monev. And ihav liy

Conveyancing Act, 1««1 (/), provisions haviiiL' nir ••

(/) Slnidf V. I'arkfr, 2 Vern, \<v\i.

31(>; ;» Uiirr i;i74 ; 1 Fcmh. Eq. Vii-ki

.(1. I K.

398. Sff I niiin haul: i<f Loiidn

Ii ijram. HiCli. I). ,13.

(0 .StH

(>l

. //. I l-;c;i

f . 44 A 4-'i \ 1

to tl,r . t»rrt

in\ 3 Atk.
•-'58

; 3 V<

734 :

un. t)31.

•> V. Wins. Coiiv. Stat.

498.

th) Petty V. Stywatd, 1 Cha

I?
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ari' iiicor
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Ik.''!. Ill uhiili the iiioiM'v
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I't'lf ahn- fh,. v.'a

nr a> iiioii('\ Ix'loiiifint; to f

wllirli i- liiaili' to inoif |i(Tson> tl

111 >'iari's. |5\' the Conv

•\|iri'««t'(| to lie
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"III nil a joint account. ,,r
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N:

'iidKxx'otH

kgniriMt till-

niort^ngiir.

TraiiHfpr u(

murtgageM.

Mortgagee
muy be com-
pelled to

transfer.

M<iitt.';.gc of

i-ijuity iif

reUemption.

in putHuanre of the writ or order (r). Tlii.H ^Mpci

apply to tilt' iiiorf^jagof's inttTt-Ht in atu iiimh

lands: but iind<T the .Fiidjiim'nts Act, I^.Vi, tin- »

ct'UHt's to alTcil mortgaged iniids, whrn coriMvici

purchawr or mortgagt'f for valiiablf foiisidfi.nion.

inortgagi' were i)aid oft' juior to or at the Uiur i.l

convfyuncc (>). 'rhfi'iiforconifutunu nlTfct (.{judkr

against a mortgagor of himl havi' bten already H'ltn

Mortgages are frecpiently transferred linm
|

to another. The mortgagee may wish tn !" pa

and another person may l)e willing to a<lv,in(v th.

or a further amount on tlie same .security in -

<'ase the mortgage (h'bt and interest an' a»iL'n''l I

old to the new mortgagee ; ami tlie lamls wlmli fni

seevirity are conveyed, or if h-asehold assi;;n.Mi. 1

old to the new mortgagee, subject to tlir r,|u

redemption which may be sul)sistnig in tlic pit-:

that is. subject to the right in eijuity of tli«' iimrti.';

liis representatives to redeem the premises nn pa

of the principal sum s-cured by the niorigac ' \^

interest and costs {</). Under the ('oi.vi\aii( in

1881 (/), a mortgagor entitled to redeem now ii.is

to retiuire a mortgagee, who is not and has iiiit I

pos.session, instead of reconveying, and on the in

which he would be bound to retonvey. tn assi;

mortgage debt anil convey the mortgagetl \n«\n

any third person ; and the mortgagee will it

bound to assign and convey accordingly.

As we have seen (.'/), the equity ot le.lempiioii

ing to the mortgagor may again be morteaiied li

Stamp on
trull^f(r of

mortgage.

(r) .!«/-. pp. -2^ 2iSn.

(.v) See linilii- v. Wit-^nn,

(N... 2). IT) Beav. 434.

(0 .)/(/(, I'p. -i»4. n. (.v). -".t.V

-'!»;. .ii4- ;ji(i.

(K) As to tlie stanip on n

tiaii>ler. see antt, p. liey. n- (-) ;

li III, V ' ../"" "
H,r,,n'< . I K\ I'.

-'"

(.,) Stat. II A I'' \"

s. I.'i, Ulliel'.'lc.l I". -I."'-

V;v!. •
'

- '- -'

Conv. Stat. I I'.' I-'-

[y) Aiilr. p. ti-l
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1. tlL' 1.
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this may bo either t«i the fortiicr mortpi^cj' hy way of

fiirfhiT chiirgf, or to sonic (-tluT ihtsoii. In onlci to

prevent fnimls hy clandcstinf rnort>(a);i's, it is inovii'i-d

1(V an Act of Williiiin and Marv (:), that a pcrmin twice

iii()rt;.M^iii^ tlic same lamls, without ili>co\fiiii^ the

forNiiT nioitj(a)^c to the scconii iii<irtj;a^'cc, -hall lo-e his

i(|uitv of rcdciiipiion. I'nioitiinatelv, however, in si.ch

i,l>i> the e(|llity of reileniptioll, after |iaVlllenl of Imth

iiiiirts,at.'cs, is ^.'eiierally worth notliiti),'. And il the

innrtj:a;ior should a;;ain iiiorti^aL'c tlie lands to a third

|i.rsnn, the Act will not deprive -iich third iiiorti.'a;,'ee of

hb rit'lit to redeem the two former mort;;a;,'es ((/), When
I.iikU are mort<,'aj;ed. as occa-ioiiallv happen-, to >e\eia|

liiTMiiiN each i^rnorant of the secmitv granted i(, tin i),w^t„,n^

iithir. i|iie-,ti(ms i/eiierallv arise as to the orioritv of ,i.,, "J
'!"• pn'-my

varum- ciiarues. Nnch cases ireipieiitly illustrate t he ni..iiLMi;<.-.

advantage of a liifiil pro|)rietary rijiht. which avails

,iL'ain>t all the world, over an ni'iihthlr rii,'lit which avails

'lilt airainst purchasers for value without notice (/*),

Tliu> the claim of a inortna^'ee, who ha> ohtaiiied the

Iii.'al estate, will take precedence o\i'r an\- piev mus
t'liuitalilf charge, of wliicli he had no nohtr. as well as

nvor subv.Mjiient charges; and nothing short of cop-

niViiiHv in fraud or gross negligence will de|>rivc him of

tlii> advantage (c) : thougli he may he postponed to a

Milivipient charge created with his authority as where
hejiives up the title deeds that money may he r.iised on a

'I'liiisit of thi'in ((/). So if a mortgagee having the legal

';| Stat t >V ,-, Will. \- Mary. v. Hinti.n. ISI)!t. iMIi. JiU ; /„,/
I' ll'i. ». :i ; MC KniiHinl v. Fill. l,,r v. L-niitmi iiiiii ('.mil,/ ll'inl:
'">'•- ''if- '^l- littll. 2 C!i. j;!l /!.,„„/ v'

i"i Sl,,t. t A .-, Will. ^^- Marv, I'm;, 1>M>'>. I Cli. (i.'iL* 11,,//;,,
'''•'•''•

V. /.,•„,.„,. l!t(»7, -2 Ch. lot'
('-) Sic ,,„^f. pp. 1>, ;}_ ,i,i. 11,1_ i;,;.r.,.in v. Xnlionnl /',,,,,„,,„/

'''• ''"•''•
ll'I'd- nf E,njl,„ul. 1.1,1.. |!l|:|.

'n St.- ll'iiilt V. /,<,(>r,. r ii 1> Cli. Is.
Hw. 44'.t: .\nrthernCn„n, ,./' (,i) h\ surli a i-a-c lie will I,,'

iV,
' '*"•-

• -;. •.-, j; ,s:p,r,iiri; T., Hir liifiiu*" -•"

"77'. -'1 ill. I). 4S2: AV cr.Mi.Mi. rv.-ii ili,.i,i:h iii~ ,iiitl„,.
/"Jiim, ls.ar 1 riL.-i.-,:;; 0/,rrr rity hp appcI,.,! n. t-. th-

I n

(f

i i

t

I

» I

t i
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estate make a furtlier advance v.itlioiit imtiic oj

iiiteniiediatc tnortiiaf^e, he has a first , hai;,'c un tiir
i,

for tlie wlioh' amount of his ai'.-M... >
i i ': i,,i]v

satisfied hctore the second mort iri^ •• en . •

tliinj; thereout (c). And if a thi i
' -i:'.- |ii.' i,,

<;a"ee. who had no notice, when I \<<'>k ii ~ Mintv

ot any hut a first niort<iai;e, can procure a ii.iihir

TH-kiML'. himself of tlie first mortjiai;ee"s h-ijal estate. ]„ mlu '

as it is said, his own morti;a,!.;e to tlie tir>t. /'mI „,

jione iMiy intermediate ineinnl)raii(ei ((/). \',\\i m, , i

of a morti,'a<;ee, wlio has secured tlie !e<.Ml e>t,i!e. uil

preferred to a prior e(piital)h' cli.;iue, of uliidi ],,-

notice, when he advanced liis monev (A). A- li.u'

themselves. e<|iiitable charijtes rank, as a rule, m il,, ,,

in which tiiey were created (/) : tlionudi "Hi- r.|(iii

mortirairee may he jiostponed '.» inotlu'r. wlMi-ed;;

vas subsecpieiit to his own. on Liroiinds cil' iV.nid m ui

<;ence (/,). Hut t!ie priorities of person^ emii!.,)

e(jMital)le charj^es on land ai'c not afl'ec'ed. ;i- 1h!\

themselves, hy the fact that some have and (.tiin- I

not <;iveii notice of their charu'es to the IcLral uwnn el

land, or hy the order in wliicli any such notice- iii,i\ !

heen <riven (/).

aiiiiHMit raiscil : .-cc Urml.li ^I'l/ (/) .Imn ^ \ . J . v

V. I'.in/nnin,;, ,{,-.. Hiiil,l,,',,i t;:i:t ; It. /,„.7 \ ./'./,..:. II m
S,,ri.t;i. lS!t,->, .\. ('. IT;!. I')n/I,,,. v. I'!. .Hi... | 1

1, t

(O diMiiiil V. Cninphii. I Cli. ,V .1. :.MIS, L>|.-, : T,,./!... \ I,

(;i. Hit; l.loi/d w .Hl,ru,„l.:i \>r ,i„,l C. ., ,.t
if /:.,..{. I'.iul, :>

C. ,V- •!. Iil4.n."i(), ti.")7. LVil. -Jiiil: !'.,.'..' \. h.j.i

(/) Siih>c |uciit not ill' U iiii- l<Mi7. I Cli. :i7.'!. ::7'i,

liliitcriiil. |/,| Sir ,\'iit,,,.'il I'....-

(i/) .l/r/)w/, V. I., I. -2 Vciit.:!:!7 ; ll.iiil.- i.f l:-,.,,l,i.-.i ',
,

J.i.;....,

Ilinii V. Ihir/ii <.
,,f

Minthiinnnili
2 I'. W. 4!l| : »//..v V. .1, ./,„-„,.

.led. :!(I4; T'nil,;- v. /.'i/-,//

IH!(L'. ,\. C. L'tt: /;.(,/, 7 v

lliirii,.^. IS!) I, I Cli. L'.-|. .\ii

MttciM|it u.i- iiiihIc to alii'li-l

tiii'kim: liv -lai. .•i7 ,V lis \iri

c. TS. >. f. iv|iimIciI li\- ;!S A :il» l!< it..l..ii.l-. I.". I 11. \>.

\ ii'l. r. S7. >. IL'II.

(//) /.- .Vm, \. /., .\,n. .\i,il.

AM. 44(i; I!, I, I' v. K/liiiii,-:, :

.\:-.~t 4-'T '{ !J !; ivil! !*..;..'...

\. K^mpstrr, lyiiT. i Cli .173.

Cli. I). I ;
I /.•'"'

I..ii.(lnii \ . A //. ;;'! I h. 1 1.

i-.,,i<iihI v. )..,;.' i;.i'.

c... |M Cli. 1 1. i>.' , ;;. '

'

.mil Hi. "If.. I.I.I. .
Is'i-v,

I
I'i^

(/) .\l«i\r. MMl, .
: ;

/•'/-

l.i.n.lri.r. . I.. K. |l. K.i v.

n..iii..„^ s. II

J I'll. :{t7 ; /•/V"" i. /. '

Crlill./ ll.liiL. Illl'l. -' I'll
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OF A MORT'iAOK OF LAND. 631

Mnrtj;ap;o.s or charge.s iniulc })y any iUn-d or writing' .M,,rtaagr8

m land in Middlo.'^ex. Vork-shir( or

miL'ii t to b(^ rci'istci'cd in t!

unfjston-upon-Hiili
';(,j'|

,f liiiid III

III

If |ir'(i|)cr' coiHifv register as '"I'l Vork-

a.-* purchase d.-cls (/«). rndiT tln^ Middlesex
.-ill

Kt'ilistrv Act. if more inoitirai'cs t laii one he iiijide of tlu

piece of liind. tliey iia^'c a'iorit V aceonlini; to the

lis evcei.iion. that thilat,' of registration (//) : with t

fhiiiii of a niorti;a<.'ee. who has obtained tlie leuMl estate

witliout notice of any pr,'vious e(|uitahh' cliarue and has
ihily n'L'isteri'd his inort^atrc will I.e ])ivfernM| lo the

of those who may previously davc obtained andliaiiiis

r"i,'istiicd merely e(juital)le charjzes (o). Hut a mort-
:;au'*H' may be deprived of the prioritv j.nven bv this Act
in c(inse((uence of the operation of the rule of ei]Uitv

ahvady mentioned (/>). which prevents a mort<M<ree

who lias lia(

,f

Id ear previous notice of a prior unretrjstered

iliarire, iroiu lianniij: any priority of interest, with regard

to tilt' epntable estate in the land, by prioritv of reiris-

natio!i{r/). The rciiist ration of a convevance of land

III .Mid.ll es( x IS not eipiivalent to notice of the c (>n-

wvaiice ()) : so that the operation of Idckini/ may t)e

-iKcissiiilly performed by a third morti,'a<,'ee of such
land, if he have no notice of the second mortiraue. not-

^'a>'e mav have beenwitlistandini; that the second mort

rcjristcred {s). The provisions of the Middlesex Keiristry

Xvt <io not apply in tlie case of a mortj^aue of land in

MiiMlesex maile by deposit of titi,' deeds 'i-iihrnii anv
written memorandum (/). or of a vendor's lien for unpaid

Im) S,T fliilr

In I S,.|- V, IV

M. 17,1.

'• ---• >carcln>- (lie reL'isti-,-, lie will lia\i
I'niiirll, •_' 11. i\- iii'tii'i- ,if rc>.'ist<Ti'ci citivcxM

(I M',r,n,rl.- v, Ihrl.-i

'7.S.

'I'l I"'-, p. -•-':!.

Ami)
,S|T I'roili r V. CiiD/iir, I .liir. N. S.

I to.

i<} IWilf,„d\. IS,,, hh,

: di. ,•;:,>

HoUnnd V, llnil. h. I!

'h. 1 1. |s;».

HnliU, Huh

( .e Alir. lil.-). ('

Cnnl,,,. I
(

I L' : ' .,/„

LSI'.

i'i M..r..;„-k V. Dnki
';|!7. M.ilms. V.-('„ H> 'H,i:.,il 'K<ltle„',U v."' It

Hnml Pmrhii^e .t/onci/.v, I,. R
''I

"^- s.i. Hut if 11 II

'if-, it (0 Sililljilil \. Innp.r ' r, \
A, I. i'j:t: Wooii. V..C.. .\, ,, V.

Ami). l;,n,<IL J H. it M. |,S7 : c. A..

I'll Cli. I).

.")U7. If tlif ilrpu^it iif lU-i'tU !><^

laii acrompanjc.l hy any Hiittcn
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Mortimers
of rov'istored

liiui.

])iir(*lmsf-miin<'v (»/). In all tlicsc respects tlp' liw \

formerly tli.- same for land in "N'orksliiic as )nr Iniil

Middlesex (.c). H'lt Tiow. as we have s.-.i, (,y)

assiiiaiiees re;jist ered iindei' tlie ^'(l!'l^sllill Krui,!]

Act. ISSl (;). are to liave jiriority aeeoriiitiir tn ilf il

of registration, and no person is to lose an\' ]<y\<>\ ii \ l:i\

l>\- tliis Act merely in c()ijse(pience of \\\> Ii.imh.' l.i

alVected with actual o?' consti'iictive not ice. r\rr|it

cases of actual fraud. And it is provi.ied (-/). tlijt
;it

the commenceinent of this .Vet (h). tluMf >li:i!i umi

<livt'n or allowed to any estate oi- iniere^i in lni'!-

^'orkshire any ])riority or protection, which ili. m

ini^ht otlierwise have enjoyed, l)y reason o| !. m^' p

tected by or tacked to any lei^al or otiier estaii '>r Uitir

in such lauds; except ns against any est, it.' m nit-r

wliicli sliall liave existed ])rior to the coiiiiiniiii ni.ii'

the Act. No lien or charjie on any land-, iii ^ wik~!ii

in respect of any nn])aid purchase-monev ov iiv ivj-

of anv deposit of title deeds, will haxf an\ ' i''i( t

])rioritv against any assurance for valua'ole ci'!i-;<i' i ui

which may be registered under this Act. iinle» aUii ui

a memorandum of such lien or charge has JMin !_'!-!. i

in accordance with the provisions of the Act ! M

gages of lands to which the tith' is regislnvil nui.; t

Land Transfer Acts. 1S7.J and 18<tT (t/), .n>' .-ui>i..i

special laws, which will be considered in a .-iil- ic'

(lociiineiit I'harKiiic tlip land, the

Aft aiiplirs and the (luriuiirnt

(iiif:lit to lie rej;istere(l ; Xfit v.

PfiiiifU.'l H. & .M. 170.

(,/) See ('. k.. K'ilhinll v.

Wiilsoii. L'() Cli. I). ,")lil. ,")ii7.

(.r) Wrighl'iiii v. Iliiil^nii. 2 Ki|.

Ca. .-Mir. tidlt. Case 7 : lie \\'liilil''<

M.ntijnqf Triiyt. L. H. Hi Ivf

41 ; Crf.lhifd v. P„IUr. \.. H. HI

ell. S; Kelthii-rU \. UV(/.v»h. litl

Cli. II. ."•iM. >II7.

ivl .1"'''. p. --:t .^ n. (./).

(;) Stat. 47 \- 48 \'iet. r. .>4.

i. \'2. S.Tt ]."> i>f thi'i -Act prn-

vi'lncl that the re;ii~tratinn of

any insttiiiiniit \uv\< ' ': .-

sholllil he lie. 111. , I I .
;.-.•

actual n.-tl... th.i. '.. ' ' ''

repcaleil hv >t .1. !-> .\ (' V

e. \H\. >. :^.
' S.v .1';

'''

/v. I'.ili. -'I 11. ii>. '<'-
1

'

TS.'i ; fe\ei-i .1. 1. ': il '
,

lhi,l„,ii. I'.IU. \ '
!.-'

('/) Stat. 17 ,\ 1^ V. . .'.

.'«. HI.

(',) Thw Ac! . i- . r.r '
-1-^

tiiin on the 1-' I '. .'y. !*

See >eet . L'.

(r) Sect. 7 ;
/

'

' " '.'

.'>«. IS!tl>. L' I'h I"..

(f/) ."^ee O'l'.-. ;c -'-'



OF A miiRT'.aop: of L.\Sl< 633

h/ip'-'r I' K".>'ry niort2,iL"- or ch-dv^f on anv l?»n'], Morteatrf.. r,f

niat'-. or anv int'-r-r-r th'-r-vin. -vhic , i.^hif', i<
''""'' by

.! ,itT-r r\

'in I'-r flit*

l-t of Juiv. r.t"-. \y

ri-i.-1-tfre i

.1 (""'(.f./iriv r>'

< 'onipAni-- X<'- -;'' r r.

• .I.;..-.;!!:— wi'hin rx-'ntv-. .n>- !

"'^ '7!. in

r-.n-Tar

r,-- atr.-r tnr- Mar.r ot ir

j- Mill bt- VOi'i. lar a- anv v"o;ir:f.- •,v. th^;

,r,,[..:rtv iir ;iri' I -r''a .-."!!._' h rri^'^<r, r:i:n.--r:-<l.

ii'iui'iar. .r or .iir: ( vdi^'jv >>: *hr < .'i.iMhv (A :.

i.'

r^aiT" !iiaV irii..

II:. iv rn-

th»: UV 'T'L^i'.''-'-

all Vat' r ha. b>.-fIi

•r"i 1. .".llill'jt ?cit» tliar

n.-rit M Tt-ii:

.or'L'a^f- F'

-i that
^'^

--. if he

ot an 1
Ti •^r i-.-f 1 r. , r

i- Kn-

iif: ia<>- aU :tior tr '-U.-lUiV taV.jUr.;.!

If

'*^ ..i'r-p

ou- ;r-ijn ~aouid h:i

rr tor a -\!i. •>*. i liiji.trv. a:

.2-1

•li*>V

M.-r lar.'i.- t.-

rcr.tj,.,. ^-j.

lil

ri>- -a;;.'- tavrniranie p'

[&: Ui^'Ii'-V aova: t:

•i*h-r ii.-r-iTa::". at

." vil

.:;j: K.l^v, \1[.

A-

.-1. I. I
. "U;

+V - iJ

>4:). !

M- T,;; t -^ \':

rh.-

H. il E. +-
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iibsolutc at law (/), without, also rt'dcciiiiiiir thr dt

and the iiiorti;ag<'c inijilit cnfoiTt' tlio |)avinrnt of

whole of tilt' print'ijjal and intiTcst due to him mi

iiiortgaiios out of the lands coniprisfd m i.|tl„i

Con-soli.lation This rule, known as the doctrine of .on^nl„| ,tiuof s(H'uritu\H.
. .

'" '

secuiities, was extended to the case of iiiiirt:,M;f,

difTereiit lands made to dilTerent |)ersoii^ l.v t||,. ,

inoitjiau'or heconiini^ vested by transfer in thr >

niortj,'a<;ee. In such a case it was lieM that -li.' n

«,'a<,'ee. who had taken a, transfer of the dilfrivnt |.

.siayes, nii<;ht consolidate all his securities as ai.',iiii-t

orijfinal niort<;a^or (//), or his assiirnee of tlir n|

of redemption of the whole of the land- {n\. \>„y

a^'ainst an assijfnee of the e(piity of redeiiijition nf

only of the lands so mortj^a<;ed a niortuML"''' umiM

consolidate his securities unless he should lnvi' acini

the riiiht of consolidation previously to the .i-imm

of the e(pdty of redemption {ji). The liL'lii <if

solidation arose at the time when two or moiv m

fiaj^es made hy the same mortfiau'or. or ,iuv ..t |,i.

decessors in title (f/), hecame vested in tli.> >aiii.' in

pat'ee and absolute at law (/).

I'roseiit

as to CM

solidntii

law
M-

>n.

The rii;ht of a mortjj;a<fee to consolidate In- -.rur

was partially abolished by the Coiivivaih in.'

{I) Ciniimiiis V. Hilrh.r. U (/-) W'h'h :-. H H : '
. :i

'

C'li. 1). (l!l!l. •I'll,' v\iiUl of a ('. K\. o!i:. ilo>. ,,n',. ./,„,

iiiortL'ai;f'C to coiixilidate iloc> v. .Jnnln,,. li .\|,r,. i i-,

not ari-f until t lie interest of t lie ll'irh r v. i nhnm . I'M ,, |i.

rnort'.'aKor has liccomc an njiiHii Mmt.r \. ' xn. |s!t|.:ii
^i

i-f rid'Hiiilidii : 14 Ch. I). Tes, llm/hi^ \. /,'/ /.i, /. ,r . /;

Tiill, 712, Tin. 71.")
; >(.(• iiiiti. iiii) Snrliti/. \'iiii\. : I '• •"7.

!'. liiHI. (,y) -I'linr rui I.,' !i" i;..'ii

(m) /'o//< V. tliisli.ir. L' \'crn. <'onsoli(latr irmit.' !_•• - ii:,i'l'

JS() ; .hiiii -1 \. Si, lil/i. -J \'v<. jMt]. (litfiTcnt own. r- ii' ii t I

.!7l', :!7II. tlif other -
|

! r m t

(h) S.I/,,/ v. I'nnifrit. I .1. >V H. to the same iii. i ^ _ !.• . 'h-

XW.W l)e(i.. v. k .1. .-.!».-,
: 11(1,1,1- III iint;i- -t n-l, ;iip;i.;i ..

\.{r„/mrM. l!l Ch, 1). (;:j(i. (i:i!t. wanls' ...mr in'- ' t:- i-r-

{«) Vint V, I'ndijd. 2 Dc (;. \- liands : N',',//. v. /,' ' i /•. 1

.1. (ill; I'hdiir v.|H7/,^. 189t>. 1 ( h. lUH,

A- C. 1^ ; Sh.".r:: v. Hirhnrri-i, '.r\ ?'?.•,...;!.•• v h':''-^'.

1!HI!». 1 rii. lUO. IJL', Ch, 1), littll.
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l-!l^: '. :i V. ,v

iln'l. ./, ,..

.I'M ,, 1 1,
I'.'ili;

>!M. :;
' ii

4'iN.

.;. ,1-
, I'.'iM-

I..' ', D.'ilt '"

._,,_.,.. ,|„,,|,. I,v

I..I1- ii-t li'iii:

--! in 'I'i-

l^.l^..,.. 'h.llljil

lr;ili'!l")l '"'r

\m (A. which enacts that a iiiortgdjjor si.-ckini' t'

relffiii any one niorttrafrt' .shall, by virtue of this Act,

bf .iitirled to do .s<j without payint^ anv luoni-v due
imiliT any s.'parate iiiortjiaj^e made bv him. or 1>y anv
liiT-nn throuiih whom he c'aim-, on jirojx.Ttv otiuT th.iu

tluit com priced in th- mortjiatre which hi; si'fk~

lint this provision a[)i)H.> only if and a-, far a-

,1 riinn.iry intention is not e\prc>-.Ml ju tlii' \:[i\r\"vT,

,1,.,.,1.. ii' .((''• "/ thciii<f th, md only whc'ir rh'' inoitLM;."

'! I Mif I if thi'in, an- or i s luaile a ft IT t If Vcar |>s r >v

I'lpnty a.s to consohdation nf M-c!iritii-> thii-

rfiimiii m force m all casc-^ m whu-h t^

To !)• CO•n-olidated bv a niortua

II' iiiortLML'c-^ >oui'hf

U'ee v\fi-i; mad lore t le

-.ir l>>^'j. or in which oni- of tlle mortifa'. thoie'li

after 1>.>!, was cn-ati'd bv a ih'i-d

uiMiTi'iu to e.vcliidi' till' .iiijilicition nf t'e- a!

i-.\|)ri'--in',' an

llU'Ilt (' A declaration of sue!

lovc I'liact-

1 an mti-ntion i> not

iinfrcqu.'ntlv inserted in mo.-tL'a.u'c drcd-. It follow-.

r!ifrr!iirc. that no pcr-nii can -afdv Imd iuoii.-v on a

-.•mnil ninrti'igc-. For. in addition tu tin- ri.-k- of <,,ini-

iiiiril iiiiir tuMki-e iretting in and furkni,) the tir-

'.'ilL''- I
'). there IS

t mort-

this further danizer. tlu;t rlie tir-t

iiinrtu'aiee may have previously acipiired a riirht to c'on-

'lU'Lue witu lus -;ecuritv some nthei' mort
'.vtlK'h I'-oi])erty of the same niorti.Mi.'or ha- li •II ch.

I'lr ni'ire than its value, and mav
riu'hf. exclude the second mortL'ai."'. Tl

ail 1

iriri'd

iiV exelci-iuir tlii-;

'[uit\- i)f redemption is exj)

Hence i" follows that, in the w. ird< of

!• puic!ia»-r of

fo -imil.ir ri.-k-.

an eminent
It IS a very dangerous thiiiir at anv rime to 1JUV

•4Uities of redemption, or to deal with them at

'' St ,1. 44 ,v .-) v„ t. 41. U7 : //

I 'i: .i.".4.

V. /•.». liMij. /;.,,/,/;

/'."../. 4.1 Ch I).

•"-• lye.3, 1 K. B.

") .IW.

I 'k: L. K. 4 F.'

i..
li.i.i.

v.-c, li

VM. .J4'.t

hi

i'

!

n

! .i

i':|.
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)

'I

PART \

OK TITI-K.

To liave a good title to land is to have ihe essential

jiart of ownership, namely, the ii<iiit to maintain or

ifcover possession of the laud as aj^ainsl all otiieis ((0-

III Kuglish law, all title to land is founded on posses-

sinu(^<). Thus a ])ersou, who is in |)ossession of land,

aitliou^h wrongfully, has a title to the land, wliieh is good

aizainst all except those who can show a better title : that

is. can prove that they or their ])redecessors had earlier

possession, of whicli they were wrongfully deprived (c).

Fdi possession of land is jirimd fitrii' evideiiee of a seisin

1(1 fcr {(I) : and he who sues for the reoovi'ry of land of

which another is in possession must recover on the

strfngth of his own title, and cannot found his claim on

tile weakness of the possessor's title {<'). AihI not only

does pos.sessi(jn of land give a good title as against all hut

I . ! I

••!

I'Ji Aiitf, pp. L', 00. 5(1^. 5.);!;

:'Hlaik.('i.iiim. 1!).") ; l>. Q. K. xi.

I'O By I lio foiiiinoii law, every-
diii'. ulici l.roiii.'lit a real or niixi'd

:iitiiin iniiti . pp. 2:f. 00. n.). mu-t
!ia\i' fiiuiidcil liis claim on tlic

l^n-viLiis pii>scssi(iii of liinisc If or

hi. auri'Mor-
: Brail, fo. 284 a.

4r) 1); l.itt. s. 170; 3 l?la>U.

Comin. IKO, 1!)5; Holmo« on the
CVmuiuin Law, pp. 244-- 240

;

1'. & M. Hi.st. Knfj. Law, ii. 40,

(') Bract, fo. ;!(» b. [U a, ,52 a,

t'li h, 133 a ; ijcr d. Hii'ihi' v.

DyAnll. Moo. & Malk. 346 ; Doe

il. Sinilli mid I'ai/m v. Wilihir. I

A. & K. 11!); .|'-/(M- V. \\h,tt,H-k.

\.. K. 1 l^ B. 1 ; I'trni v. r//,-

.v„W, irniT. A. C. 73.

(./) Ih,. (I. //,/// V. I\„],>hl. S

('.A- 1'. ."i.'iO ; Cole oil KjrctiiU'Ut.

211. Anil an otatc liy wmriii

cspfcially is always an i-~tatc in

fee sinii)k' ; aiiti . ji. l!i2. n. (') ;

Williams on Seisin. 7. K; I.iiii-}i

V. ./ai/, ''h. ]). 44.

(i) Riir (1. Ilaldiiiit V. Uiirvni.

4 BiiiT. 2484. 2487 ; Cole (in

Ejectment, 287; Danfurd v.

McAnally. 8 App. (as. 4,")0. 4ti2
:

K. S. C. 1883, Order XXi. .-. 21.

i'

.'

I

}'{.

in

H':\
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rijihtful owners (wliosc claim, as we liavc scfn, is U>\n\

on nior possi'ssloii), but it also continually IiihI. \„

tlic rii^hts of all who hive such prior title (|). [',,

those who are rightfully entitled to laiul take im -t

to assert their rights within the period pn-dilinl

statute, their remedies will he barred and tln'ir titlr

tinguished (7). So tliat possession of land for tin
|

scribed {)ciio(l (li) will give a good title thcretn a> ii;.Mi

all the world.

Heal Propiity
l^iniilation

Acts.

.\t'knowlc(

mcnt.

Di'iiioilitif-

The limitation of actions for the recoveiv of lum

now regulated by the Real I'roperty l^iiiutatinn A'

bs;;:? and IH7t (0. the latter of which, howewi. did

come into operation until the 1st of .famiarv. Is

I'lider these statutes, no person shall makr an intrv

biing an action (k) to recovei- any land Iml wit

twelve (/) years next after the right to do so lir-^i ;iini

to him. or to some person through whom he cliiiinsl

Mut when a written acknowledgment of the title et 1

|)ors()n entitled to any land has been given to liim m

agi'nt. signed by th*i person in possession, the iime

recovery of the land is extended to twelve \iar- In

such acknowledgment {n). If. however, when tlie li;

of entry or action first accrued, t' person entitled v

under the disability of infancy, coverture (if a udiiia

or unsoundness of mind, then the land mav be km .iv,.|

(/) l.iitrh V. ./(///. il VU. I). 44. I.iiiiitatinii of Aiti'.ii-: i',,. 1

(y) Stilt, li \- 4 Will. IV, .. L'7, 114 I., II.". if. I.itl -. 1

s. ;U. Uract. fe. .il a. .M 1.. 4:17

(II) See '1' Ill-ill I ", K.rfnitiir-1 mid (Uaiiv. iii. 2, xiii. .!-.

Atimii/ (-'i>. V. Sliorl, \',\ App. ('as. (<•) Sec iiiiti . p. liil

7!t;>. (/) Fniinerlv tw. ni v :
-t it

(/) Stats. ;{ & 4 Will. IV. c. \- 4 Will. IV. "e. i!7. -. l'.

Ti ; :t7 A :i« Viet. e. 57. As tn (m) Stat. .'(7 i :is \ i,l. r.

the linutatioii ef tlie i<\'\ real s. 1. See .Vi /)('(/. \, /''.-'.M

and mixed actintis, wliieh were W. 804: II '/«• " \. .!/"

abolished by the fuiiner sla'nte. |Si)4, l! Q. B. Ii4s.

and the aoi)iiisiti;'ii of title In („) Stats. :( ,V 4 Will. 1\'. c.

lotiy colli iinieil possession nnii. ; s. I t ; ,'{7 A: .'iS \ i. I. r. .'T. -

the old law, see notes to Xi/ini.' St-f /Mr d. (iir:i-,t \. .',</".'.„

V. /;c/f, :: Siiiitii L. f. . :; Hi.uk. t; ^i. a W. :;:i."'
.

;./(;<

Comra. 189, l',Mi; Hae. Ahr. .v,/,(,/. »-, Hi Cli. D. :iT:!.
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within six (o) years next after sneh person ceased to Ix

undei- s'icli disability or died, iiotwitlistaiidiiij,' that tin

tlierwise limited for action may have expired (/<)tlllU' ()

but till' land cannot hf recovered, even in case of dis

iihility. after the ex|)iration of thirty years (</) from the

time wlieii tlie ri;;ht first accrued (/). No extension of

time IS allttwed tor anv ilisa hilit V whicl (ill 1 not CCJIll-

iiifiice until (ijlci the rijiht of entry or action had first

adTued {>), or for tlii' disability of any j)erson. other tlia?i

the person to whom the rij^fht of entry or action first

1(0 Tl le rii'ht to n('(over land in respect of an Kstut.iiccriKM

(>tate in remamder or reversion or othei' future estate i:

led to have first accru(Ml at the t ime when the sam

leniairKlcr (jr

rcviTiion.

bt'caine an estate in possession : but if the j)erson last

intitled to any particidar estate, on which anv futuic

I'state was expectant, was not in jxtssession of the

linil when his interest determined, a person becomini'

intitled in possessiim to a future estate can only recover

the kUKl Wl thin t\welve years after the ri'dit of etitrv or

linaction first accrued to such particidar tenant or witl

>i.\ years after .such future estate became \ esfed in |)osses-

-idii, whicliever period shall be the loni,'er. And if the

riL'ht ef the particular tenant shall have l)een barred bv

in res|)ect of anvttie>tatute. no one can lecover tht ian(

Hlt)SC(pieiit estate created bv anv instrument executed

(ir taking etlVct after the right of entrv or action first

aieniei to such particidar tenant {//). Kut if the ri'rht Aftcr an
(if a tenant in tail to recover anv land slia 11 h^ ive l)een

t'state tail.

Hill. IV.

rimrly ten ; stat. !{ & 4 1 Cli. 51-'.

f. .'(, 1(1. which als
iiiilu(ii-(l al)H'iU'i" bcvorid

ilr/r-./ I!t(i,").

thtli>t nf ,li>al)iliti Till

ri'movcl tlicrcfrom hv stat. ."iV &
38 V let. I'. ;i(.

(plSrat

* 3 ; /ion

fi £.•!. iL'.S.

•'i: & :i8 viot.

V. h:iiison, L. R. r,nr, -, h, d.

(<) (limit r V,

: ch. -sxi.

(!) Stat. :i A- t Will. IV. <•. J7.
. 18.

(tl) .Stat. 37 A :W Vict. V. :,i.

l',dd<rv. Hunt. 18 Q. M. I).

(?) ¥'
189K, 2 (h. ,JK; Waller

4 Will. IV

riiicrly lorty
; .stat. [i * Yalden, 1<J(»1>. 2 K. H. 8(14

17.

iT i\ ,i» Vict.

'//v. Itu

67,

' !/, 1!>()1*,

While
IM.

Sill ltt(l8. J Ch

I'.

N'

I :
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f m'

burrt'd by tlif statiitf, tlic land caiiiint bi' iiim\,i,,

uiiy pi'ison liaiiiuiij; uihIci' any otate, inti m-i ,,]

which tlu' tfuant in tail iiii;,'lit lawlully havr |p,iii..|

and if a tt-nant in tail die uhilf tniu- w running .1.'

luni but bi'i'drt' liis right is bairrd, no [iri-di, ,|ii

uudor uuy sudi f^' tc, i.Vc.. as afoioaid sh.ill irrn\.

hmd but within tlu' pcrind durinji wlmli tip i-n,,!

tail might haw ii'i'tivfif*! it hail hr cnntinu'il in ii\,

And, as Wf have seen, a [ktsou entitled {<> m .-•,,

take L'rt't'ct alter or in defeasance of an e-,t,iie i.iil will

be barred tfoni recovering the land, it the i.-nuii n

execute an assuiance insutlicient to bar the r>i.ii.' in

ell'cct alter or in defeasance of the estate t.iil. ,iihl

peison shall be in ,)ossession ol the IiumI \i\ mii

such as>urance, and the same |>erson or aiiv i<\v i-

being entitled in respect ol an estate to t.ilv. riici 1

or in defeasance of the estate tail) shall rontiiiU'' m

])()ssession for twelve (//) years after the tiHH uh.i

tenant in tail, or his successoi. might, wilhnii! th.

.sent of any other person, have executed .1 niin|i|'ti

WronRful entailing as>urance (:). Where land is in j)iiv„.-h(ii

recoipt nf rent
|j..,.,,,j. xiudvv a lease in writinii reserving the v.miIv

rcserVLHt by 11

lease. " of twentv shillings or more, and tlic rent 1- i.(ti\,

some [lerson wrongfully claiming to be riititKd t'

lantl in reversion, the right of the pei^nn ii'ili

entitled to the land in reversion, subjeet to ilh- l-.,

enter upon or recover the land, after the ilctiiinin

of the lease, .shall be deemed to have tii>t .miuiil ,1

time when the rent was first .so received bv ilir urn

As to equit,- claimant (a), rcr.scms entitled in ecpnty tn ,11' < -i.

able estates,
j^^^j ^^^^^^^^ ^^ ,^ ^^^^^^^ ^^^^^.^ ^j^^.j^,. j.|^,||,^ ^^,,1,,^ ,[„.

(i.) J.(. by a (iisfiiluilinu assur-

ance ; ante, p. 102; >inl. :t & 4

Will. IV. c. 27, a.-' I.

(ic) Sect. 22 ; Cluodall v. Sk-(r-

mil, ;i Drew. L'Ui.

(w) rermerlv twentv ; >tat. 3

A 4 Will. 1\. e. 27, s. I'IS.

{z) Stat. 37 iS; :!« Nut e. 57,

li':i. II>, li ; >((' 'I'll' .
j'l

II. (-'')

((t) Still-. :; \ I \'i

^s. y. M : :!7 A :!^ \ 1

s.,. I. It; -rr h'.. .1.

Am/, II. '.I 1,1. 1; ".-^ :i

ti ilUdtii-^ V. /'"'. i- i'

14t>.



Oh' iTii.i:
r.ii

[Kiiiiil as if tlicy liud lucii ctitiilcil to ilic like csfiitr ;ii

!,tu (/'!. I'Ul when Auv laiul -hall li.ivc hrcii vrvtnl m ,,

tlll-'ff ll|Mili ali\ cxlHc^s tni>t. tll«' lit;lit ol tin' n.^lui ini,

III' all \ |iri-iiii I laiinirii: lliriilli.'h llllli, tn t.il, r art lull

til rniiM'l Ml lainI >liall in- (liTiiini to ha\i' li.-t airiiiiij

,i' .nil I lint lirlnM' I lie tlliH' at uliull t lir lallil >!iall li,

1 n i'iin\ rVi'il Id a |iiii('lia--ri' |(ir \ aliianli' cnnsiiliMal inn,

,111(1 .-liall I lli'M ill- (li'i'llirii tn ii,i\f aril lli'ij nlllv a> aLMill>t

-111 li |iui(lia--i'r ami any |M'i'>un claimin!' tlirnii;.'|i hini (r).

Air! iIk' Statuti' nt l.iiiiitatinn> iln<- imt har tlir ilaiin nl

,//// I///C husi aL'aiii>t 111-, tni-ti'i' to i i'rn\'ri' an\' ipln-

InTiV lli'iil nil an fNjili'.>s tl'll>t. nr till' |il'nriTil> tll.Ti-nl

irtiiiiii'il li\' iIk' tnistrc nr |)ic\inu>l\ nccivi'il l)\' liiiii ami

Miiivii'ii'il tn liis nwii ii>c. Of lor an\' iraiiii m- I'rauiliilrni

IiIiMrll (it t II1--I to W hull t III' I I ll-Irf was |iai I \' nr III i\ \- (i/)

III I'MTv ra'ic nl a cnni ralril tiami the liiiht of ai

lur.-dll In sllr in cilllity lor llir I'rcoV'cl'V nf aiiv laiul.

aliicli I I' an\' ncrsnii thinuszh whom lir riaii

IV < (III. ..(!,

Iniiiil.

IIS iiiaV

LiVi' liiTU ili'|iri\'fil hy Mirll fiauil. shall \n- (IithiciI tn

\\i\v lir>t aicnicd at ami iinl lirfm-c tlir tiinc at which

•iic!i tiaiid shall, or with iraMinalilc ilili;.'i'm'c iniijhi.

!.,IVc hri'li til>t km.Wll or (ll-co\r|ri| : hut tlli> sh.lll llnl

'll.llili' allV nwilrr nl laml> In sllr ill ('i|uit\' fnr ihi-

ifiiiVfl V tlirrcnf. ( H' fnr scttini; a-i(i r UMV inllVrNancr

iiiTi'of nil acrniiiit nf fraud, aiiaiiist aii\' huhit jiilr pur

ilia-i-r tor valuahli' consiih'ration, who ha.-- iint as.^ivti'd

ill till' ('liiiiiiii-sinii nf such fraud, and who jit t he I iinc he

iiiaik' the |)ur('ha.si' did not know and had no rra.sim tn

iidii've tliat any such fraud had been cniiiinirted li ).

st.it. :i \ t Will. I\.

st,ii.:i ,v 4 Will. IV.

iJili III.

) Stat. :! .\: 4 Will. IV.

L'li : Stiinji^ V .l/"/-.,l-| li

- Sc,. I,, will (.11 Tni^ts, |i|i. .•,41, ;( l)e C. A .1. 1 ; ( h~th(
' /. Tiis. Tim. ctl, ,.,!.. |,,!i!l //..((/,. I,. \\. !» Ki|. ."iTI I -/

111-'. 111:!. I::ilic(l. : riilrul. I'.//- . I., It. S di. .'tS.'i l.n,r,

"h

"/-'". l'4(^ 15. I). \-2H. //I I/-'. I.I .\|i|i. <'a>. I'lO:
Mat-, :!(( \ ;j7 Vict. c. (it;, ii ,7/-- v. //(--<., i.s'ci, 2 ( h. .vt.-,

uli-

N: I

M \ .-.2 \ii t.

.(will (ill Tnixts, 7,iti,-(/., 14.'!.

II' M,(llllil,„. IIHII, I (

'•j-v..t;tiic.i., ii,'-,ii >,, . 117 . lla, V,;.,

«.i:p.
41
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Units.

I'ltllPH.

\ilvowM(>n.

• )K TITI.K.

And iKitliiii;.! Ill ill* Statiiti' ol' liiinitatiiiiH x|,,|{

(It'ciiH'd t(i intt'ift'ic with miv rule or jiiiiMin ti.i

('(Hilts (il Ivjiiity in rtt(i>iiii; H'Ih-I', on the mnim

Hftjiiit'Hcciicc i>r (J. iH'iu !>(', til aiiv [htsiih wliu^cnul

sue iiiaviint he li.trrt'il Ity virtin' of that >tatuti!J/).

iiiuniuTiii which thr ilyhtsot'a iiii)it,i4a).'((r ami uiciitu

of laml all' allfctiMl hy tlic St.itiitcs oi laiiiil.iiKni

Ix't'ii iilrcaily imticcd ((/). Tlic rijilit tu ivni-i, aIi,

fcnls service. leiitN seek or rents eliari:e(//) iiK |i

tithe rent (•liiu|,'e (/). and also the ri;;ht tn ntli.s

in the hands of layiueii (/). is miIiJim t to tli>'

jieriod of limitation as tiie rij^lit to land (/). Thr im

liiinyiiiii an action to enforce the rijiiit of |MeHiit,iti.

a lieiietiee is limited to three sncces>ive iiK iimlHiii |,

adverse to the ri^ht of presentation clainird, ni t.

jH'iiod of sixty years, if the three incuiiilieni i^'^ i|.

together amount to that time (//() : l»iit wh.iiivc

len<;tli of the inciiinbencies, no such action ( ,in \><- Ln

after the expiration of I'Ki years from tlie tiinc at \

adverse possession of tlie benefice .-hall h.iw

olitained (*»)• And in every case where tlie |ii|)m,1 lii

\

111

,

s.

I
1

il
^

i! 1 ^r
f

si

;

|j: j:

(/) .^i.it. :i A I Will. IV. c. :.'7. l»e(;..,\l.,v (,. i.vi. .|,, ..in,

>. JT. tills .\rt !i|i|ilii> Miil\ ,1- III

(./I .!<./'. pp. lijd, liJI. riviil I'liiiiiianl - I n i ii In -. .i

(/(| .S( !• (illlllt V. /-.V/lS i» -M. lis lpCtWl-CII ih'' lltlil iUlh

A- W. li;!. liciiiljiiu timt the tlic ..win r .,f tli.- I.iinl -iil,

Stiitutc iif l.iniilatiniis (im-s not titlii-. A^ ti> lln tiinr n

(ipcriile to liur tlie ImikIIihiI s to support a rl.iiin "t /' "</'

riL'lit to iccovcr iciit rc-irvi'il on
,1 li-asc for yiMIs; I), ISnuu.nr
\. On, II, Ti K\ liitl

; Arihhiiiil v.

S.iilhi, !l II. i
('. Itlill, ;t7."> :

//'.// Liiinf ' 'nntni i-^.^ti ti V. t/rfiiit,

10 .\pp. < .i~. II. -'11. 27 : /''ii/ii,

V. /•.v-AoV,, l.-i App. ('lis. Ill:t;

ll'urill V. lldrniHifnii. ]S'X\.

J (II. 4<I7. ."iMl, ."|07
; .l,,ll,^ V.

ir/(/,.i-. 7t 1.. 'I'. :,!: Shmr V

Crotiipliin. l!IIO. 2 K. li. :t7(l,

:i7i).

(,) A^pl.n V. J'nlli,,. )!I17, 1

k. 15. 1N7.

-. I ; MT J I. a -I nj Ehl \. ISll.-'-^. -J

llhlixll, or lArlliptM'll ii'M

('lKlI'i.'e ol 111 11' -. -I I -1 It

Will. I\'. r. loo. ,,!,,. ||.|

4 cV .-) Will. 1\. r. s:i: .

V. Ju/lll-lnl,. I Ma ,V (

'I'lir ciriuiii-iaii' '^ iiihlir

laiiils iiia\ 111- I ithr irir i

CXplilillni 111 Ulllt'ill^

pCllllilllll. ' 11. •'. -'1
' I

(/) Srr till- iiiai tni'll'-

llhoVC with liLMI'l L'tli'-P

of laml.

{,„) ,Stat. :! A I Wil! IV

-. :i().
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I.Vi, .|.M'lin:!:..i:

K ,1^ I..H1.. „

h. 1 ill:!-, .lll'l !.•-

1 itlir 'iUtur 111 I

r l.i.lil -ul.J.''
•

hr tiiiir ri.|i.iri',

nil -t ,-.-(...</., .

|it 11 'ii !i-M ; 'I.-

.. -1 - -M!. .' A '

nil. ,iiii.'l|i|.ii I',

'. r. s:; : .'"li^'

M,i A I., li:.

ir.^ iiiiiirr «!.] ':

Itlir fivr IP' Miil

l;illt-ll- ThIii.

rll.ll !l]l''Il'- '

'''

nliMtli'TM-A.ry

till' .\(t isilt'tfiiiiiiwd, tlif ri^'lit and titl.- uf il !! |m!>iiII

whu iiii).'lit liavc taken pincccdinu^ tm thr ihumiv ut

thr l.lMil, K'llt or ildvuUMUl III i|l|f^tilin Ullhlll ihr |M'||.m|

\imi;iii>ln'd (") .Moin'V -iTUinl I i\ ,lli\ limit;.',

|iii|;.'iii>iif III' lifM. (ir ((till rwiM' cliai^icd iiikih i.i n.u.ili

Milt III aii\' laiiil ni ifiit at law or in cnu 'x . m ,iii\ Iim;,

1,111 miiy III' liToVi'Icd Ultllill tWr|\r(;/) \iM|> ||i..\t ,,|

iri;.-.i

li\

!! I

jiIiMllI llillll to lc(rl\c til f saiiji' accnii'il to ^1

l-mi ( a|ia l.l.'of (.'iviii;,' a ili>r|i,n ,r Ihcri'lor. or liun, tl.

-f |i,(\ iiiiiit (it |iriiici|Ml or iiiti ii'-t on account il

'! till' l,i>t written and li^tlcil ,ickll(i\\|('(|;.r||ii||t ot Itll

tlicrcto ((/). And no |iro( , i dJim- c.m IllLltll

ridiviT anv sum of nionc\' or Iciracv

>< t.lkcll tl

cliari.'i-i| 11111111 III

I'.ivali

^I'lMiri'ii

II' out ol anv land or rent at law or ii 1 ciiiiity. ,111

liv an e.xpress trust, or to recover anv aiicir-- ot

I'lit or (il interest in respect of anv >iicli >iiiii of iminev

r II 'i.'iicy. or any damages in lesjiei t of sn

\(i[it witiiin the time within wjiicli th

nivi lalile if there were not aiiv such t

cli aire.ir-

e same uiiiild |ii<

ni-t (,). Tlie( niwii rii;iits.

I InU 11 is not hound l)y the Real I'ropertv limitation

.\(ts. Is.i;! and l.S7t {.•<) : Imt hv an Act of Ceoi-'c ill. (0
I ill' r:i.'lits ot the Crown ill all lands and hereditament.-

;iii' li,irri'd alter t

I'ViuiitiniU'd

le la |»se of si.xty years. Tl le a<(|lllsitlon Liiml

po.ssesslon of il title adverse to or in d eio^M rrj;i^teri'il

IlliiT till-
1 1 A f 1 I

uinii-i
mint that ot tlie rej,'i^tered proprietor ot resist,Med land l-arnl

ivL'iil.ited hy a special provision of the Land Tran-iir
'I'r^itisfiT

Alt. iMtT („), which will be hereaft ei statci

I stii.:iA 1 Will IV.
d .s. . '.'

ITtli cil.

U,.r, :iss;

.'-Mh. 1), (il4.

V. .Vi

'-/- In I'll

3 Oru. \- (>) .See H,,,.. Alif. I'

'iiiiiiji.iiiii. (I 'i) : T/iu a< V l',.t.h,i,,l.

!;.| r.

A 4 Will, IV.

'iMi' riy twi'Mtv ; .stat. ,'i

s. 4').

'v •'^i^it ;i7 A .-ts Vict.

'.II: >.

.71 V. SlltUi

iiii^til, V. Fli:it, il,. o

CI). I). (

1!MI,!, I K. H. L'lill. 1.'1J.

;/) Stat. !» (;,(,. 111. <. K,.

iiiiiciiilcil liy :.'4 iV L'."i \irt. I. ipj,

ami i\1iii,"|im1 til till' l>iiki .,t

I!'- '<'•-.;. IS'.U. :j

",\i :

iniwall tiy S.i iV -'4 \ i

.mil -'4 & S.') \'irt. c. ti:

Cli. -J^il; sfi- i-xtriulcil |,, Inlaml In Ii!! A
>iiiv r,r>. I'li.ii. oui- tiuy, i7tL \

I ..t.u. .>J it ;*» \ict. c. hi

ut. ('. .'iT.

til) Stat. U(i A lil \i

8. 1-2

.
10

;
«H.- Urns. Pcrs. Prop. 611, ' (x) Post, Part VU.
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w • -i;

Prescription.

memorv.

Tht* title to purely incorporeal hereditaments, wlut

api)on(lant, a[)purtenaiit or in gross, depends u|iuii m

(>r upon |)res('ription from imnicmorial user, In whii

j.i;rant is implied. Thetinu'ot legal memory \v;is Ihhum

fixed at the hegimiing of the reign of King Hidmnl I.

analogy to the time which, hv a statute of Kdwaid I.

was fixed for the limitation of the old writ ,)f vvshr

And in the absence of an express grant, a iiiiiii mi

])rescribe either that bt; and his ancestors had tnnii t

immemorial exercised a certain right in gross (((). or t

he, being seised in fee of certain lands, and all tl

whose estate he had, had from time immemorial cmic:

as ap])endant or ajjpurtenant to their own lain! ci-n

rights, such a.-< rights of common or way, over ciri

other lands (/>). In both of these ca.ses proof of a nsv

of right, for twenty years or upwards, was foriiKiiy t

sidered to afford a presumption of inuuemoiial cii

ment (r). But this presumption might be ellVctii

rebutted by proof that the enjoyment had in fact c

menced within the time of legal memory (</) ; m wi

case the enjoyment for centuries would go fm inith

This is still the law with regard to prescriptions dt

former kind, namely, prescriptions of innneniorial ii-ti

a man and his ancestors (e). But with regard to [inst

tions of the latter kind, where the owner of one tciieiii

sometimes called the dominant tenement, claims tm-:

cise some right over another tenement, (alinl

servient tenement, he may either still prove iiis ri{

as before (/), or be may have recourse to an Act

fir

{y) Stat. i)f Westminster the

First, :i Kdw. I. r. :(!>.

(z) Litt. sect. 170 ; li Inst.

2;W: 2 Hliiik. ('<pmm. 'M. See

anlr. p. iW
(a) Wrlritiiii' v. I'liloti, ti M. iV

W. r>'M>: Shiittif north v. Lr

Fhminn. KM'. B. N. S. 087.

(h) (laiiuard'f <-w<p, (i Rep. h9 h.

(f) Rfx V. JoUfJf, :i B. & C. 54.

.\o in fVip presumption of fl lOst.

J rant from long-continued but

vot iinuK-nioiiiil u-cr. .-ic //"

\.])<de. lijoy, i'(li..-i7i»; /

'hanlif TruMfc* v. linjU'i

poraliini, I'.HU, I K. H ;!17.

id) .See Jfllkiii.^ \. //""'

('., M. & K. s;)4. MC).

(«) Shiittlncorth V. /• /•/"'

ulii ^||pra.

(f) Wmiak V. Qut>>' ' i

Oxjord, L. K. ti ( li. T|i.

Aunsku V. OloM. L. U. 1"

283.

41 \\
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William IV. (g), called the Prescription Act, which has The I'roseri,,-

iiiarerially shortened the proof required in all cases wheie *'"" '^'^''•

a recent uninterrupted user as of right can be shown. l>v

this Act no right of common or other profit or h.^ietit, Kiul.ts of

calleil in law-Fr ncli profit a prendre, to he tak.'u ;„i,i
'^"'"u""' *<-'•

nijoyed from or upon land (e.xcefst tithes, rent, and ser-

vi.es), shall, if actually taken and enjoyed by any person
chiiiiHr.g right thereto without interruption for thirlv
years, be defeated f)y showing only that it was first

enjoyed prior thereto
; and if enjoyed for sixty years, the

rifthr is made absolute and indefeasible, imh'ss it sludl
appear that the same was taken and enjoved bv som.'
K.iis.Mit or agreement expressly mad.- or giv.'ii lor that
puipos,. by deed or writing (h). F.r rights of wav and l!,.|,.. .,f

..th.T .Ms.Miients, watercourses and the us.' of wat.-r. the
"">• ''^•'^•

tcniis iu-.' twenty and forty years r.'sprftiv.'Iv. iiist.'ad of
thiifv an.l sixty years (/). And when the aec-ss aii.l us,. Mgi.t.

.>; light lor any dwelling-house, workshop, or oth.-r build-
ing shall have l)een actually enjoyed th.'r.'witli f.)r the
full p.-rio.! of twenty years without iiiterru|)tion. th.. rii,'ht

ih.i.'t.) shall b.' deemed absolut.' and in.l.'f.'asibl.-. my
l"<al iisai;.' or custom to the contrary notwithstan.linji.
iim1.>-^ it shall appear that the same was enjow.l bv sonu'
.onM'iit .)r agreei'ient expressly mad.' .)r given for that
I'lirpose by ,h.,.,l or writing [h). Th.' p..ri..ds m.'nti..n,.d
aiv p.'no.ls next before some acti(m or suit m which th.-

'iiiiin is brought in question (/) : an.l no act is .l.-.-m.'d an
iin.Tniption unless submitted to or acquuxsc-d in for on.'
v.ar after the party interrupted shall hav.' ha.l notic

1.
(71 M;ii.-\\ :i Will. i\-

IM S,rl. I.

I' '^"1. -'. See Uiitdiirr v

-'-"': Kill.,,,,- V. i:,t,l,lf<, \\M\\ I

K. H. i:,:,

I ' •('" (/ ,V,„, V. |<),|_(, \ (.

I"i': Kn.r V. .l„lh/. I!t0,-,, 1 Cli'
'^": 'if'l-.llt.lT. A.C.I: ..\,„>,Irr
],'-"l-^ -.

I K. 15. 4i7.
":':,'"'- V. /;./r, id.).-,. _• fi, yxn.

'I'liis enact incut iipplio i|.< lic-

Iw.'cii two tdl.lllls if , >,,,,,,.

laiidldnl
; -icc Mniyoii • y,,,,

l!t"7. A. C. f2:>: 'H,rhnr,i,,.ii
^'

':r,ih.,,i.. litllS, 1 K. li. ;i;i. 'ii,,.

|icri(ii| ,,f ()r(Mii|,lJ,,ii Ms I,, ||._.||i

llliL'lll Im- .slls|,cll,i((l llllll.r till-

''iiiirls (Kiiicryciicv I'lirtiivi \,,
-' Act, Ktl.i ((i A- 7 (;,.,, \ ,. Is

\i) .S( ! iil/i„„i, V. I .(/, ,/. „
H'r<,h, I'.MIS, ICh. 1,17.

i
I

1 i
•

« ! i

ii

I

• 'I M-

ilJ

m^":,!^
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&c.

thereof and of the person making or autliorisini; the ,•

Diaabilitieg, to be made (ni). The time during which iuiy pet

otherwise eapabk' of resisting any elaiiii. sliiill li,

infant, idiot, non co)npo.'< mentis, fenic rom-f. or tcuiiii

life, or during which any action or suit slmil li^ivc

])('nding. and which shall have been diligetitly |ini>.(

until abated by the death of any ])arty tlicnto, i>

eluded from the above periods, except wlicn tlir clai

declared abs(-lute and indefeasible (/() : proviilnl tli,

the case of ways and watercourses, where I lie >vy\

teiieuient shall be held for term of life or vears rx(

n

three vears, the time of enjoyment of tlie w:iv ni w

course during such term is excluded from the i(iiii|

tion of the period of forty years, in case tlie cliiiin -

within three years next after the end or soonei (Ictnn

tion of such tern), be resisted by any person .iitiri.

anv reversion expectant on the determination thrnr

The Crown is expressly bound by the provi-ion> o

Prescription Act respecting pmjils a pirmlii . \\ay^

water rights ; but is not bound l>y tliosi' vf>\»'

light (/*)• The rights above mentioned may Im' In-

abandonment, of which non-user for twetitv ww

upwards is generally sutHcient evideiici', aithdii

shorter period will sulHce if an intent to aim

appear (7).

Higlits over

Crown lands.

.\ban<lon-

ineiit.

I'ronf (if

title.

Although the |)os;>essi(in of land is iittm'i.'l wit

advantages before descril)e(l {;). yet mete |io"."ii

of course, not conclusive evidence ol a titji i.'ood aj

all tlie world. Some further proof or gnat ii:: el

is retpiired on a transfer of real jaoperty. iinlr-- the t

(/») -• A: ;f Will. IV. <. 71. s \-

lllllllisdll V. ' 'dliiri iijlll.'t H. & S. 1 .

(/,') Seit. 7.

15. & ('. :!:i-".
•-'.

()l,ln,i/(L 11 .M. >v W.

Clinrl.fi. |-J(,I. n.M.'i.

: /

7.s!i

."•III

(>i) Sect . S. Sec Si/iiiijii-i \ .

I.nlhr. \r> <^ 1!. I>. liL'tl.

Hi) I'm in- IJii''". IS!(I. 1 (11.

t>.">S; Whnllnii \. Mnjih. IS'.i:i.

\. II (//</. 7 E\. ^i"^ :

l.nilih.ii-i.,. 1.. 1;, :

1 CIl. I7^ ; W lilllll

llliill^. Itili.

, V.

r; (ii. 4S.

(7) See Momi V. Han-.Min , ;!

(;-i .1;:/..
i-.

'-.
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OF TITLE.

feree is to take, without compensation, the ri-^iv of t)i.iii_r

ejected by some person who has a bettor title. In
ancient times, as we have seen, conveyances of laud were
principally made from a superior to an inferior, as from
the great baron to his retainer, or from a father to liis

(lauf:;hter on her marriage (s). The grantee became the
tenant of the grantor; and if any cimsidcrafion were
given for the grant, it more frequently assumed tlic Form
of services or annual rent than the immediate payinmt
of a large sum of money (/). Under these circumstances
it may readily be supposed that, if the grantor were
ready to warrant the grantee (juiet possession, the title

of the former to make the grant would not be very stiictiv

investigated
; and this appears to ha v.; been the pr.ictice

in ancient times, every charter or deed of feoffment
usually ending witli a clause of warranty, by wliich the Warranty.

feoffor agreed that he anti his heirs would warrant.
acquit, and for ever defend the feoffee and his h(>irs

against all persons (u). Even if this warranty were not
e.xpressly inserted, still it would seem that tlu- word ,/,>;. Warranty

used in a feoflment, had the effect of an im|)lied warranty : '^H^^^!'^
l)ut the force of such implied warranty was confined to
the feoffor only, exclusive of his heirs, whenever a feolT-

ment was made of lands to be holden of the chief lord of
the fee (/). Under an express warranty the feolfor. aiul Hmhv--
also his heirs, were bound, not only to give up all claim
to the lands themselves, but also to give to the feoffee
or his heirs other lands of the same value, in case of the
"vietion of the feoffee or his heirs by any person liaviiit;

a prior title
(//) ; and this warranty was bin.ling „m the

heir of the feoffor, whether he derived any lands by

(_) S.-C ante, ,.. (i!». j;,„i„„ j„ „„, ,|,,^.^ „f „,|,j„f,,,|,,^,.
_i'l .1"/''. pp. 10, 14, 47. ,-.1. tin,, w.ls;l patrnl f,„t,„ i„ ,|„.
' „ . , ,

aci|iii~iticiii li\- a tri,a„l ii, f,,' r,|

i,;;"

"'"*
/," '',,;'• --^^ »•' 'I"- iu'ht t., :,l,.„ a. a,a,„M in,

"IV. ^.Ti,. tlic .ilihuatKiii iif heir; -;»/.. |,|, :i!l C'l
wananty ,,r,tri,i-:My formo.l pari (,,) 4 K,hv. I. stal. :i. r. .; :

>

;'•
'• ••'-•Ui-i! !,v:;viTn f;;i(iai iiiM.^T.-.; Co. i.ii i . .sM a. n (Ii

i"M aii.l t"iiu,t
; a:„l this ,,1,1,.
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\V;iri;\nty

now
iiU'lTcctiial.

(Icsocnt from the fcolT'jr or not (:), cxci'iit <<\i\v in

case of the warranty coininencinf^. as it wa- Niid

disseisin ; that is, in the case of the feolTor nuiki

feoffment with warranty of lands of which ln', iiv

very act (a), disseised some ])erson (h). in w liich c;;

was too palpable a hardship to make the iicir an>\\v!

for the misdeed of his ancestor. Hut, evm with

exception, the right to bind the heir bv WMinintv

found to confer on the ancestf)r too jrreat a jiowit : t

a husband, whilst tenant l)y the curtesy of his (iciv

wife's lands, could, by making a feoffment of such 1;

with warranty, d"i "ive his son of the iiihcritaiKv :

the eldest son of the marriage would usualiv be lnii 1

to his mother and to his father ; as heir to liis nidthi

would be entitled to her lands, but as heir of his m

he was bound by his warranty. This paitii-ular

was the first in which a restraint was applied liv Pa

ment to the effect of a warranty, it having been enactr

that the son should not, in such a case, be bancij l.v

warranty of his father, unless any heritage descfuiii'

him of his father's side, and then he was to !» ha

only to the extent of the value of the lieiitaiie so

scended. The force of a warranty was afterwards ^tv

restrained by other statutes enacted to meet e

cases {(l) ; and the clause of warranty having him

disused in modern conveyancing, its chief fon e ami ii

were removed by clauses of two statutes of IS.'W. pa

at the recommendation of the Keal I'loiMitv ('

missioners (r).

li

I'niof of titir

n'i|iiirf(l ill

nio'liTii

I iriirs.

The old warranty of title was better suitrd to

transactions of the feudal times, in which it iiii<:iiia

(-) l.itt. -, TIJ.

('/) l.itt. >. Till ;

:{T! 1.

I'.) l.itt. s<. (>!»7 TIKI.

(/) Stat. <i Kdw. I. c. :{.

(li'j Mat. Ui ddini, I'.i Kdw . I

t'. 1, as construed l)y tlie jiid ;<'.-i .

Mr Co. I.iii. :;::! 1^

X'aiiL'liaii. :{T.". : -Ml-. II

\'ll. r. L'li: ( A .-. .\llllr.

(c. Hi III KiilTli.'.Mli, -. Jl.

(') Stat.-. :i\ t Wiil. IV.'

s. Ml: a A 4 Uiil. iV. c

-. 11.
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than to nifKlcrn dealinj^s with land. When a transfer of

laiiil takes the form of a sale for a sum of money paid

down and representing the full value of the land, it is

obviously desirable to require proof ol the vendor's title

i)i'fore completing the sale, as well as a guarantee of

cninpensation in case of his title afterwards proving to

he defective. It has been accordingly established in Vni.ioiiMHiu.i

iiiodern times that, on every sale of land, the vendor is I,',',,','!"
'^\'.,

Itound to show a good title thereto (/). The proof so

mpiired is furnished by his giving evidence of the

f.xprcise of acts of ownership, particularly of the power
of disposition, by himself or his predecessors ovi-r the

land sold for a certain number of years back-, and by
deducing from previous dispositions and devolution of

the land a right in himself to the fee simple or other

estate sold. A vendor of land is therefore ixmnd to -^''-•'"' "f

furnish at his own expense (//) to the purchaser an""'
abstract of his title to the property .sold. This abstract

must contain a statement of the material jjarts of every
deed, will, or other instrument, by which any disposition

of the property was made during the time for which title

has to be shown
; it nmst also contain a statement of

every birth, death, marriage, bankruptcy, or other event

material to the devolution of the estate contracted for (li).

The vendor is further bound to verify the abstract bv V'>iii''''i"ii

producing for examination by the i)urcha.ser or his"
solicitor the original deeds or documents abstracted, and
the probates or office copies of the wills and other docu-
ments, of which the originals cannot be j)roduced

; also

by furnishing proper evidence of every fact material to
title (I). Hut the purchaser, in the absence of stipulation

l/l /'" ll. '/)((// V. Sllllli,,,!. I

M .V \V. i;:).-). 7(U : Sul;. V. \ r.
''i-lltlM'i-: l.ii^ii'ihl\.E,hr„„l-~.

'ii. i). V.\'.\, .-)U7 : AV/,\ \

"/"•. :.".• (),. I). (i(;i, (i7(i, tiT'
1 Will-. V. .t f. ;!2, 94 «/., 2ii(i

'7,1 ^11.'. i 1'. -lOti; /,,

.lnliii.^,111 a T'l^tiii. ;!ii cii. I) 4.'.

(A) .Sc- SiiL'. V. .V- I', ch. .\|.

\n>-
40.-) -y. ; I \Vrii». \'. ,v I'.

10.-, vy., :.>,i,l (d.

(I) .Suix. V. \- i'. 41111. (14 ../..

tliit 431'. 447 4.-.(i; I \V„,-.

V.i 1'. li.i <7.,_'iicieo.

ll '

I
! t i *

I i

f'l

i!ii »

1!^

'fi I
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Expense of to the contrary, nmst now hear the expense of pnx

in vendor"«" ^'^ documents of titU'. which are not in the vc

possession. possession (k), and of procuring all other fvidii

title, which the vendor has not in his possfs>i()ri (7).

purchaser also bears all the expense of the cxaiiiii

of the title deeds by liis solicitor [in). It is now ,i

of contracts for the sale of land, in tlie abscnc.« nj

Hecitals, Ac, hition to the contrary, that recitals, stati'iinrit^

20 years old 'lescri|)tions ol tacts, matters and parties lotitaii

pnmdfac'r ,l,.('ds, instruments, Acts of I'arlianieiit. or st,,t
evidence.

, •

declarations, twenty years old at the date of the i-oii

shall, unless and except so far as they slmll he
p

to be inaccurate, be taken to be sutlicicnt rvidei

such facts, matters and (lescri[)tions (/*). Thi> nv,

course, save a vendor from the necessilv of fiini

evidence, which he would (jtherwisc be ol)!!^,.,! to

I-enutli (if The vendor's ol)li<;ation to show a i/ixnl tltk'

whicli a show a good title according to the contract. /.<.. >

vendor must title as he has contracted to give (o). The h'U"
show title. . 1 •,-,,,, , ,

tune for which title shall be shown is v"'rv lni|i:

the subject of express agreement betwecji lm\rr

sellers of land (/>). But in the absence of sti|iulati

the contrary, a jmrchaser can now n'liuirr title

shown for the following periods. On the salr of a

(/) See W( W'illilt (Uiil .\,;i,ii!i. ('as. 1!".

."> Times L. U. 47t> ; /i'< Slmiii, (/;) .\riy >l i|>iil.it i-ii i,
•

Olirdiit find Siitiliiii's Cuiihiicl, (lie iicriinj, f..r wliiih th'

ISitfi. 2('ll.:!JS. eliasiT w..iild ..llirrui- I

(/) Stat. 44 \- 4.-) Vi.-t. c. 41. lilird )., ivi|iinv ml.
N. ;(, slll)-S. (> ; III \y>l(l)it mid slliiwil. inll-t lie ! ill :i:ii| i

'riioiiiii'iim'.'i ('iiiilriict. 1!(20, I Cli. and mii,-t iml imhIuii in

l!tl : si'e 1 Wms. \'. ^v I'. I Hi. n-pre^eiitat inn ,i< t.. f ni-

llic kiiowli'i!'.''' iif tlir v. Ill

it will Mill 111- liiinliiiL' '•

[lUrch:i^<T, in I i-i' -hrrifi

fiirTiiancc I'i tin- .•nii

>iiiii.'lil :
/.' n^n, -!,. /;--

M'11,1.,1,. \-: III. |). Ill

Miir-/i ami H'lii ',,./•-'

r!,. I), i! ;
••

I V-:-. .

y

I'Jl >'/.. Jml el.

121. l:it). L'nd ed
{ill) See Siij!. V. & 1'. 4IM». >2!).

4:$(l: I Wms. V. \- I'. IL'.!. 124,

2nil e<l.

Ill) Slat. .'(T & :tS Vicl. ,•. 7S.

s. 2: see 1 Wms. V. & 1'. l:)(i

141, 2nd ed.; H. H,,//,., .(

^;y.i:il\ /..;;^.5. ;, jilOi;, ^ <':i. 2"i).

(o) Lau-rU v. Lfc.i, 7 Ajip.
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hold (7) or copyhold estate, he can cull for the title for i'„..ii<.kls

the last forty years (/). Hut if th.' freehold sold should
i"',',),!"''"^

'

be land, formerly of copyhold or custoiuarv teiuire,

which has been enfranchised (s), he will not have the

right to call for the title to make the enfranchisement (/).

On the sale of leaseholds for y<'ars he can re(|uire an Ij i-ili<,|,is

iihsfnict and i)roduction of the lease, whatever he jt^
^"'' -^ ''"'"•

il.ite. And if the lease he not more tiian fortv vear> old,

he can call for the subsequent title under the lease to the

(late of the contract ; but if the lease be more than fortv

years old, ail the subsequent title he can re(|uire is the

title for the forty years next before the contract {n).

And he will not in either case be entitled to call for the

title to the freehold, or to any leasehold reversion (/).

Not less than one hundred years' title nnist be shown to Advuwson.

an advowson (y). Upon the sale of tithes or other pro- Titli.s or

piTty held under a grant from the Crown, the ori^iiial
}|'''|;','',',"Jj,,|.

irrant nuist be shown, whatever be its date : after which. < lowu gnmi.

it appears, the title for the forty years next before the

ecintract is all that can be required (:). And upon the

prsionary interest, its creation nmst be i:ev.r-.i..n or

linwn. whatever

lary

be its antiquity (a) FurtIlermore. 1

rcniaiiidiT.

n abstract of title commence with III instrument of dis

sition. it must be such as will form what
lid root of title ; that is to sav, it must.

IS called

as a ru le, b

an ins

erpiital

trument dealing with the whole estat( le'Ml aiK

(;.„,(! niul (if

title iL'(iuircd.

)le, m the proj)erty sold, containing a deseript ion

!/l Wlictlicr of inlicritiiiice or
',< lite or lives ; sec /iiiJc, p. 1)5.

(r) Stilt. :t7 \- :!s Vict. c. 7s.
-. I : HT 1 Wins. V. \- 1'. !)4 .V7..

W - llHI. L'iKi ('(1.

() .!"('. \).o'2-2.

I'l Mat. 44 & 4.-> Vict. c. 4!.
-.:!. Mil.-s. -2: sec 1 \Vni.>. V. .>,

I'. !•!'. IINI. Jiid cd.

I'M SiiL'. V. \- l>. :!CiS. .•iTO;

/'"/ \. /;././/,//, L. H. .-> ^). !i.

-l:i: -lat. :!7 * 38 Vict. c. 7S.
- i. 'i',~i,,Hi V. Wwif, lsu3, I JUy, Jnd ed.
W- li. 3'J

i
see 1 Wins. V & 1'.

'.", lol, i>ri(l cd.

(r) Stats. :i7 A :!S \i,l. ,-. 7s.

s. -2
: 44 & 4.") Vict. c. 41, >. .;.

siil.-s. I : see 1 \Vrii~, \ . ,v I'.

!»!» I(l|. Jiid cd.

(,V) Siijx. V. & I'. :i(i7 ; Wil.
liaiiis oil l{cal I'ldpcrtv, 41!)

4."il, l:!lli cd. ; sec I will-. \ . ,V

I'. !I7, mi. I'nd cd.

(:) SiiL'. \ . \ I'. :i(i7 ; I Wni~.
V. ,V I'. !I7. nil. I'nd 1(1.

('() I Wins. \. ,V I'. '.17. KM.

I
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652 OF TITLE.

by whirh the property can he identified, :ind dint;!

nothing to cast any doidtt on tlie title ol the ijisr,

parties. If it he deficient in any of these pMiticular

purchaser may reipiire further evidence to Miiiii

deficiency (/>). For example, if the al)strMet ( (iinn

witli a will containing a gen<'ral devise of liif ti>t.

real estate, under which the j)roperty sold i-; alhi'

have |)assed, tlie |)\irchaser will he entitled lo [,

evidence of the testator's seisin (c). \Uit a (i>iivi\

in fee on a sale or hy way of mortgage is a g I n

title. It is ohvious that, in conse(pienrr dt thr

requiring a good root of title, a vendor niav Inivc

hack more than forty years if he wish to (iiiniiifiii

abstract with a document which shall lie fte,' tmn

jection (il).

Sixty years"

title formerly
rc((uiriMl.

liefore the year 1875, the rule was th.it tli.-

might he nupiired to he shown for si\t\ x.mtn i

cases where forty years' title can now he (ailed tn

The origin of this rule is sometimes attriinitid u

fact that unth^r the Statutes of Limilatinn a|i|ili(

to the old real and mi.xed actions (/) notliiiii; ii--

sLxty 3Tars' possession would har adverse ilaim- t.

land (g). But even sixty years" j)oss,-.>i(m will

nece.s.sarily give a sure title to land, as a>_Min-t nil

world ; for if the land had been limited Im an !

tail or for life, the right of the reversioner or ii mail

man to enter into pos.session would not accnn' till

;

Wilis. V. .V- I'. Km; ^v..(/,) S,

L'na <'<l.

((•) ,Scf I'dir V.

Drew. IT".

((/) Iff (n.r ,1- .V. 'V-v Culllnirf.

ISttl. -2 Cli. lll'.t. 117. lis. ,\s a
mil', llir |iiiiclia<i-r imw has iii>

liL'lil t'l iMi|Miir iiidi or rci|iiiir

(•\ idclH'C nf. iir nlljcci tri till' title

priiiv til tlic titlli- lixril. Iiy 1 lie

eoiitriict iir liy law, for the com
meneement ot title : hut to tins
rule then' are several imiiortiitit

evee|il inn- ; -ir -'.I* 11

\iet. e. II. -. .!, -.ill-, .

WiiH. \'. ,V I'. Ill_' -/.. J;M

/,/, I'n. \. Il'illf. Ii; 1,1. I

(. ) Sie_'. \ . A i'. :iiM •/..

r,„,ji,i \. /:„. i. I I'll. :i^^

(/'l See <(;,/, . ;,, li:;s. II. |,:.

(7) See >t.il. :;.' Ihil. \'ll

1: :i lilaik. (..ni'ii. !:«

Siiu'. \. k I'. :!(i-i.
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OP TITLE. 553

the determination of the particular estate (h) ; and

under the present, (t) as well as the old {k) Statutes of

Limitation circumstances might occur to render possible

the recovery of laud by a reversioner or remainderman

iiiort' tliiin sixty years alter the dispossession of the

tenant in tail or for life. Another reason is accordin^'lv

given for the rule, namely, that the term of sixty years

corresponds with the ordinary duration of human life,

and in({iiiry into the title for the durat' n of an ordinary

lifetime affords some safe<;uard against the existence of

the adverse claims, which might not have accrued until

the death of a particular tenant (/). The period of sixty

vtars was reduced to forty by the Vendor and Purchaser

Aot, 1871 (w), on no otluT ground, apparently, than that

ia practice purchasers were generally found willing to

accept a forty years' title.

It is not necessary for a vei. lor of land to show that Sale of land

he is himself absolutely entitled to the whole estate cnmbmnas'"'
contracted to be .sold ; a good title will have been shown

if it ai)pear that the vendor has a power or an equitable

interest enabling him, as of his own right, to procure the

conveyance of that estate to the purchaser (n). If any

other persons, besides the vendor, be interested in the

land .-^(ild, the abstract of title will of course disclose their

names and the nature of their interests. xVnd if the

Vendor desire to complete the sale without resorting to

•

1*1 Aiitr, [ip. ;{»il, 371- -374.

(') Anir. pp. 638- -W3.
(/.) .SlcSuj;. V. ^t 1>. 609, 11th

f'l.,30l), 14th eti. ; 1 Prt'st. Abst.
iii-2L', :in-l pd.

(') Sec Mr. Urodie"s opinion,
1 Haves's Convevancinc, 564 :

n'h.380.

("0 .Stilt. 37 & 38 \'ict. 0. 78.
' 1. In tlic name way the
further rotrietions on a pur-
'•'la.-er'.s riL'hts made by tlio

Co:iVCTancing Aut, lSSIx.(atai.
H i 45 Vict. c. 41, s. 3 ; antr.

pp. Ooo, 6.")1), api)car to Iiave

l)ecn introduced because pur-
chasers ciimnionly .submitted to

lilio restrictions by express agree-

ment ; see Wms. Con v. .Stat.

L'9 -:>/.

(h) .See 8 Ves. 436 ; Toini.se i,d

v. ( hamprriioirn, 1 Y. & .1. 449;
Siiii. V. A P. 217, 218, 349,

42.3—42.J; 1 Wms. V. & P.

104 .wy., 2nd ed. ; Brewer v.

Uroadwood, 22 Cli. D. 10.j, 109;

lie Bnftitti and Uaniiitijitaiu .v

CmtrMt, 44 Ch. D. 218

I i
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Incum-
brancers
niUNt concur
in ((invcy-

ancc.

Kxpenjte
thcn-of.

Payment
into Court of

HutUcient to

provide for in.

cumbrancc.

Death duties,

or undeve-
loped land

duty uniiaid.

OF TITLE.

the aid of the Court, tho foncurrenoc of all )1k>c ji

must Im' ol)taiiif(l l»y him, in order thutuu iiiiiiK iini

estate, in ffc simple or othcrwisi- as contraclnl fci

be conveyed to the pun liaser. Thus, if tlir lamls

mortgage, the mortgagee must be paid utl mit (

purchase-money, and nmst join to relinquisli hi, sn

and convey the h'gal estate (o). If the widow o

previous owner is entitk'd to dower out :jf the lain

she nmst concur in the conveyance ; if the Ihik

subject to u rent-charge (7), the person entitled tl

nmst join tt) reh'ase the lands from his cliar;.'c 1

iibsence of stipulation to the contrary, the expense

concurrence in the conveyance to the purcliascr

necessary parties, other than the vendor, imist lit

by the vendor (r). Under the Conveyancing Ait, 1 1\

upon the sale of land subject to any mortga;,'!'. Ii

charge, whether of a capital or an annual sum, the

has power to allow payment into Court of a sum of 11

suflicient to provide for the amount charged (ni th(

and future costs, and thereupon to declare tin' land

freed from the charge, and to make any uniir fm

veyauce, or vesting order, proper for giving etlVct 1

sale. This enables a vendor to procure land, wh

subject to mortgages or charges, to be cuineyfd t

purchaser for an unincumbered estate, wit Ik nit iln

currence of the incumbrancers. If tht; laud -n

charged with succession or estate dut\' (0, "i' ^vitl

increment value duty payable on a d'-atli ("), or i

undeveloped land duty is payable in respiM t oi tin

perty (a;), the duty must be paid befniv ((iii.;liii

the purchase.

{.') .•!«/<, [). f>04.

{/i) Anti , PI). 35*) /iq.

(7) .l'i(». pp. 4t)» '«].

(/) Siifi. V. \- 1*. i")")", 558, 5t)l ;

I Duvid.'ion, I'rcc. (.'(.nv. 570

—

572. (ill". 4tli fd. ; 1 \Vni.<. \'. &
r. ;U. 47. Ola- 621. 734. 2nd ed.

(.,) fStat. 44 & 45 Vict. c. 41,

s. 6 (see a. 2 (vii.) ), amended by

I & 2 (;.'o. V. c. :i7, ^. I :

W ilhtrfura < Tni>i-. V.'\r,

94.

(/) .l"^*. pp. -.'"'. -S

4,55, 45(1 ; mi- 2 Win,-. V

1283 12s'i. I:iii7 I V.l:

('() .1/1^. pp. 2.'it). -JO.

(j-) JSee .-tat. lu Edw

'?^an
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On every ti.ortf^aK.- ..f laud, tl,,- ti'l.' is iiivrstij^at.-d i'roof of liti,.

m th>' saint' manm-r as uiion a salt' (y) ; fur to aciniirc "" """'''-""?'•

,1 (;i)(k1 inarketahlf titif is of even >;r.'alfr iiii|M)itaii< <•

to a iiiort>,'ag«'.'. who only wants s.-curity for his mon.'y,

than to ii j)urchast'r, who inav l.uy for occnpatioii. A
l'ihkI marh'tiihlf tith- is oni- wliich will .-nal)!.' th.- partv '^'""l uv.nUci.

..niMirinj: it to sfU th.- property witliont th.' necessity"''''''"'''*

uf mukiiiK special conditions of sah- restrict iv.- of the
purchaser's ri>;!its. As we have seen. ;'. tnorti;a«ee's

puw.-r of sale atTords the hesf means of realising his
-tuirity ,:) ;

and he cannot safely accept a title which
1- at all likely to hamper the exercise of his most efficient

miiHly. Here it may f)e pointed out that the rel.ition

of intended mortga^ior and inortj;aj.'ee is very different
h»m that of vendor and purcliaser. A vendor an.l pur-
rlm.MT of land are parties to a contract, which may he
.lecrml to be specifically enforced, at the instant-e of
Hther of them, under the ctpiitahle jurisdiction of the
loint(A/). Hence their respective rijrhts are strictly
ddined from the moment they have si<rn<'d the contrac't
f^-r sale (6). But it is not u:uial for mort<;agees to bind
themselves by contract in contemplation of making a
loan ou real security (r) and even if th.y were t.. do'so.
the Court will not specifically enforce an agreement to
lend or borrow money {d).

i:'

i i

i

I

I h :t

Upon a contract to grant a lease for a term of vears. Proof-.f, .ti-
the rule formerly was that the intended lessor mi.'ht be

''"""*"'' '-

c.;i"d upon to show a good title, the grunt of I lease
'"""' '' "'

being regarded as equivalent in this respect to the sale

'",''""' It' rum, Cnniiir.'., UU4,
-K.a;(27,. 1 Wm-. V. A:!'. :i:{
""J II- (/'). I'nd (kI.

,

i-'l >^«'l Urn.,. V.A-1'. 498,-./.,

'v' .1 ''(>•,
i>. 61:;.

(,( 1 S. , 11*. , .

•'• '";'!
-Y-, 2nd cd. ; ante, p. 175,

n. (.).

C'j See unl,. |.|). I9(i, ;.'(«). (JH.
( i Uawd.-ori, I'rcc. (onv. \',i|.

II. r.irt I. ji. 1114, II. {u), 4tii id.
(rf) ^'«/»r» V. I l,„lt,.^. .'7 H,ii\.

ITJ; S,rf,.l V. Mo.~,„tl,iil. -.in

Hcav. 371; South Afriiyin T,,-
nioriii, ltd. V. Walliifjluii, lh9S,
A. C. 309.

I !
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( 'l>lpl[,IOt

a" iitnlcr

ll'Il,S4'.

of 11 IcfisfhoM irittTt'Mt (( ). Hut iikw, in thf .\h-.r\

sti|)iilatioii to the contrury, tlu' iiittiidcd lt>Mr \,

rij^ht, iiriilcr si^ch u rontract, to call fur ili.' inlr i

fif.hold (p. Upon a contract inr nn mnli ihus, hm

the [irdposcd li'SHfc still lias llic ri^lit \<< < .ill I

abstract and pnxluctinn of the lease, imdi i \Uiii

intcndinfi Ics.sor hol<ls, ami of tlr- .sultsc(|ii.iit m il

forty years' title thereunder, in the saiin' in.iniiri a

had contracted to bny the lease (</). hut lie li,i> ii-

ri^ht, in the absence of stipiilatioii to the (Mutr.i

cull for the title to any leuaeliold rrri'rsiu,, cnjmm t.i

any h'ase, under which his proposed loMir bd.

The covenants and conditions which can he r.i|uir

be inserted in a lease, in the absence nf special >ti|iiil

have alr.-ady been referred to (i).

Ui

Importance
of their

posHi'SMion,

Title-deeds. On tile completion of any sale or ni(irti.M^"' •!

tne purchaser or niortjia^ee becomes entitjid i

documents of title, which relate exclusively to tin

perty dealt with (k) ; and these are always liamli'i

to him. The pos.session of the title diciis is n

greatest im|)t)rtance ; for if the dee<ls were imt iv.

to be delivered, it is evident that j)ropertv Miii.'li' !•

or mortgaged over and over again to ditVereiit
|

.•

without much risk of discovery. The only >.'iiai.

for instance, which u purchaser has that the l.iu

contra:'ts to purchase have not Deeii iiKirtLMu"'! i-

Reeist ration, the deeds are in the possession of the v.'iulnr. It i

that in the counties of Middlesex and Voik n^'i

have been established, a search in whi( li will Km] t

detection of all dealings with the proi)erty (/) ;
Init

^. i:t.

(,) Aiili. \>. ."..Vi. M. (M.

(/.) SuL'. V. .V r. I"", i:'

(/) Stat. :t7 & 38 Vict. e. 7S, Imilii/ •< J. -.,«;'
Y"'''

-. 2 : Jme.i v. Watts, « Ch. D. 1 Cli. 41!»
: 1 U m- V

•
-^

-;74 (isO «</.. -liu I'l-

(g) Ante. p. 051. (') ««« """• W- --'-• "'

(e) Roper v, ( 'iminhfi, (i 15. A (
'.

.'.34; Sug. ' A I'. 3ti7, n. (1);

Stratihi V. st, Juhn, L. K. - ('. I*-

37 ti,
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(;r»7

regi.stri.'s, thiiiijfh .'xistinK in Scotl.uiH ati.l [r.'l.in.l, .|m

not extend to the rt'tiiaiiiiti;,' count le.s of Kn<;hin(l or to

Wales, (leniTiilly MiM-akinf/, tli<Tef.,ie, i|„. |„,sM..Mon

'>( ^hi'

d

I?< is all tl it a puirlm>er ha. t,. .|e|...ti,| <,ti :

111 iiiD-t cases this [irotection, coupled uifh an e\aiiiiiia-

tion of the title they di^ci,,se, is fmind to I.e -nllii imt
:

liiif then- are certain circumstances in wiiirh the p,,s ,•>.

Miiii i)f the deeds can alTord no secmitv. 'i'liu- f|;,.

p(i-«es>i()n of the deeds is no safei;iiard against ananniiitv \:.

or rent -charge payable out of the |an<|s ; for the L'raiitee
''""'"

of ii rent-charge has no ri^ht to the deeds (,//). S . rhe Tn',i!

possession of the deeds, showinj,' the coiivevaiice t(, i le iiur M

viwlnr of an estate in fee simple, i-, tio ouaranfee that > he "";
lirllli;

wn.lor IS not now actually seised only of a life e-tate ; ('<r"ui.

for, since he actpiired the property, he may. verv |m..mI.|\-!

have in;irried
; and on his marriafje he mav have >.tlled

I'M' i.nids on himself for his life, with remainder to his
iliiMren. UcinK then tenant for life, lie will, like every
other tenant for life, he entitled to the custodv (.f the
il'"'l>("); and if he should he frau.liilent enoiiL'!, to
Mipprevs the settlement, he mi^ht mak.' a .-onv/vance
fn.iii himself, as thou<;h seised in fee, dedueitii, a\:ood
tith and handing' over the d Is; hut the purchaser,
hiums actually acquired hy his purciiase notliini; more
t!:an the life interest of the %-endor. w.aild I.e lia!.|e. on

-I r

ho r-,tlf-

1!.' llH.,t

rh.uj,.;

LT^OIlst

tiilor

• 'iijinl

•..„lv.

0") Till' late author enrc met
»ith ,111 iii-taiice in which |anil>
wiTc, froiri pure inadvertence,
v'lil a- free frnni incuinlinmce,
when in fait tlicy \vcro siibjcit
'iirfntohari;-', which had heen

Mil. I hv the venih.r i.n hi..

resj,<.ctar)ihty. «.i<, a~ ofti ii li.i|,.

lien,, uiiiiiaMt nf iin- h-..,i| ,.|f,.,.|

of the sctth-ncnt hi' h.i I -i-iii-d.

Tl e 1 harei' wa-. foil i|..,iti n i||,.

covered liy accideiil ^linrlly he
fore the coni|ilction of tlic ^.ilr.

{Ill Siiir. V. .V IV 14,-,. ,,. ill .

..mria.'c to M'ci.re the payment l.niil,,. v. I.r;l/., -. :, C], |,
't '111- primiuni.s „f a rKilioy „f Jjl. Kven an eoiiitahle tcnintm.-uranco on his life, 'fhe mar- f«rl,fe ha, hccn' .h l.'ri'ii 'nna.'p sctlliment was, as ii.sual. titled to tl
'upari',' hy the solicitor for the
*">; .nil the vendor's solicitor
«lii.«.ii..,if.tcd the .Slip, but had
•vr M'cn the settlement, was

nut awarp that, anv ch.-ir-,-:- Hailwn mu.l- on the' lands? The
'-endor, a person of the hiche.st

» B.P,

(U-t-^.lv
.tit '"-deed, : /;, /y« .-„,,/,., , .V, ///,,/

E 'it,.i, 42 <U. I). ii_i| . /.',

\\;/th,.^. 18!):i. L> I'll. :!ii!); .„,.,.

Hr Xnirii, l,Si)4. 2 Ch. L".t7 ;
/,',

R-.vh-^rd-'iv, ifioo, ;• i j,. ,;s; /,'.

Moiiiy Ki/rt,'-! Si III, III' II'. .'/. s 'a.

Ii

I t

I .' .!
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liis (Icreasc, to be turned out of jyosst'ssioii hy liis ( hildt

for. as luarriafzc is a vahiablc consuh-ratiou, a .-ittli-n

then niade cannot and never could (o) he set -.'.^uh' 1

subsequent sale made by the settlor. Aj.Min-t -^lii

fraud as this the registration of deeds seems t||f ,

protection. In some cases, also, persons are iiititli'

an interest whidi they would like to sell, but an'

vented from not havinjj any dec<ls to hand ovir. T

Dilliiiilty in if lands he settled on A. for his life, with reniaindri t

ri'vr^ion. f<.r
'" f''»-'. A. duriufi his life will be entitled to the d.

want of
.j,^,i j^ \yii] find j»r<'at (liHicultv in disposinj; (if

rvidi-ncp that . . " , , .

no prt-vious reversion at an adecpiate price ; because. ha\ iiii

sal.' has \wn
^l^,^,^l^ ^^ gi^,. „p_ |„. l,.is ,j,, means of satislVini! a

chaser that the reversion has not previously ben n!

morti;aj;tHl to .some other >''.son. If. therefdif.

necessities should oblige him .. sell, ho will tind tli^ '

of a registry for deeds the cause of consiili!

Hale c)f

reversions

nunt.

Mortpapor

f^.Vt ,'ioed"'' before the year l«H:i, there nuiy be a (lit

in possession
^^j^jj ^1,^,^ ,,,j account of the absenc

of mortKa^'ee
i i .

except by For a mortgagee under .such a mortgagi

consent.

deduction in the price he can obtain, li inav li-i

remarked, that, as few people would sell :i p vr

unless they were in dilficulties, ecpiity, \vlieii>v

revesion was sold, threw u]»on the purchaser the on

showi ig that he gave the fair market jirice Im i

New enact- i^nt it i.s now provided that no purchase, made luii'n

and without fraud or unfair dealing, <>f anv ifvi tmi

interest in real or personal estate, shall ht-ieaft-

opened or set aside merely on the ground of ii

value {(j).

Again, if lands are subject to any ninit

llicult,

e of

(..) .Scf (iiili . pp. -Mt. H(t.

(//* l.iird AldlKirimijh v. 7'/,'/'.
"

( 1. \ Fin. 43t> ; Dnviii v. '
'(«)/» r,

.-. .Mv. & Cr. I'TO; .SiiK. V. A- P.

i78": E(lward.-i v. liiirl. 2 IK' ('•..

M. i U. 55.

(7) .Stat.

I.l„d .\,ll.<f'

S Ctl. 4H4;
lirokf, 2 .Ap]

Lnne, 40 fli

:;i \i

,/,/ V.

01:

. 1). :!i

III lit

title-(

h,i- p'

,1/..,, ..

i.i V. J
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sion of the title-deods. cannot as u rule ho compelled to

pnKluce them for inspection, without beinj; paid oil' (,).

With regard, however, to mortfrajjes made after the vear
l,s,>l. it is enacted by a section of the Conveyancinj: Act, \,.w .rM.t-
\!<^l 1-1). which has effect notwithstan;linK any stipnhi- """'•

tioii to the <ontrary, that a mort<;a<for. as long as his

rii,'ht to redeem subsists, shall, by virtue of that Act, bf
.ntitled. at jiis own cost, to inspect and make copies or
ahstnuts of or extracts from the documents of title

relating to the mortgaged property in the custod\- or
|K)\ver of the mortgagee.

Where the docum.-nts (.f title relate, not only to the Titl,..,|..,.,is

Linil sdld. but also to other propertv. which tlie vendor"''"''"-''"
ivtains. he is entitled to retain the documents (/). When.

°"'"'' '"'"''

the title-deeds cannot be delivered over to a purchas.r,
he is entitled to require the vendor to give or procure
him a statutory writt.'U acktmrhihimvnl of his right to .Aoknnwl..,!,,.

their jiroduction. and to deliverv of copies thereof (,/)
""'"' "/ "-'''

' •
\ I' tn proiliiclinn

\')tl,.rlu.t,r V. M,„;i„i. „f (/) Stat. .!: A- :ts \-i,.t r -^ "f''"'•"•"'•"l-
/^-y.-

/. !.._ K .-. ('h. 4<)7
;

,s„.. s. - ...„
, \v„,. V. .VI-' :'

,^ ,.1-'':,-'t'-,
''';;

'

^)''"'- "'«• --"I ''I- Ti„. ,u'r ,i,M.s M,.t'

Iru. Mu \„l. II.. Part II.. p. as tn wl.ul, mv l);tvhUnM. I'nv
-^ '"''•

<''"iv. Vol. II. I'ait II 'IS ,„

'

() S',.l, U ,^ 4.-, Vict. c. 41. -.-,:t. 4tl, ..,1

'•

-. It).

I'-) In ^u.h ras... thr nurrha,.-,- was f„rM,..rlv ,-ntitlr,| .,, a ,,„.,„„„/

:.:if::;;;;:;rL:t,;S;f;?;i;:;-;;;--;:;s-;,;;;;-i-

; •r;-ir::;;;::;';n-c;:,;;;i»;,;.is::t:!;!;;;.r-'

S ;;:r3i;;,K'r;;::;:™;rj;::::r-.r,i;::;:;:
'

U «
'"." '•'^"•'l"<^P<-'-•.f <l,..m l„M,s,.|f. TI„.>tatMt..,vn -.„„.,„ must als., .,. p,v,Mr,.,| at .h,- pmvhaMrs .vp..,,

,

'"II l-half of „„.| l,y |„M,s,.|f a,„l all „. .,.s...„-v paitw- o,|,..U tl„.,„„.,.has,T.
.•\punl,a.v.r,s..„,,H..,lt„tl„.s,.i„nrva,.kn «

- ----an ,o ,„ak.. a .oo,l ,„|,. a,.,.o,-,|„,:, ,o ,h. ,.o„,ra.., :!Z:.
" M

, ,„|„ ,, ,„ss..ss,on or po„,.,). of wlurl, ,|„. p„n.|M.,.,

'"P-^'o;;rtr"i'"'X
"!'"'"•"''' '-'f''^"-*:«.MaM,U.i:^,.Mrol|..,|

- .. .-u„ . ,.,, y ,.„b..s. 8) ; I \Vm.s. V. A- V. 47. 4»<7.i8« .v.'-""'-! i-i'

'

JM

I
'3

Mi ^

:
:'

'
i.

! 1;

i r

i*-

i

i
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When such an acknowledgment is given hy ;i iM-rMin,

who retains j)osse.s.sion of documents, it h;ts il tf.rt

provided in the 9th section of the Convcyiuirin'.' Ad,

1!S81 (./•) ; which is, shortly, to impose on every |u,»,...„r

of the documents, during such time only as tluv nmiin

in his possession or control, an obligation to inodiKv t!i. in

whenever rea.scmabiy rei^uired for proving or .-u|i|in!nii.'

the title of any person entitled to the oeiirtit of tli.

acknowledgment, and to deUver to him true (ii|iii> nlHr

extracts from them. This obligation will be .iifuniMlil.'

bv, but at the expense of. the person to whom tlic .icknuw-

ledgment is given, or any person, not being a 1< -.mm' uta

rent, having or daimmg any estate, interest, or riirh'

through or under him, or otherwise becoming tliroiigh

or under him interested in or affected by the terms nf

any of the documents. The statutory ackimwIidLniU'iit

does not confer any right to damages for loss or de^trur-

tion of, or injury to the documents to which it relates (;/).

Undertaking But, under th" .nne 0th section of the Conveyanrini:

custiuiv "f A^^' '^^^- 'f '^ person retaining possession i)t doeuim'nt-

documents, gives to another a written undertaking for >afe v\i>\'Ax

thereof, that will impose on every possessor nt the (hui;-

meiits. so long as he has pos.session or contMil df thini,

an ol)ligati(m to keep them safe, whole. um( amelird. aiil

undefaced, unless prevented from doing sd liv lire nr

other inevitable accident (:). A purchaser entitled tc

retpiire a statutory acknowledgment fur |)roi|ii(tinn "t

documents would appear to be also eiitith'd. a- .i ni!''.

to recpiire an undertaking for their safe rustu.lv {n). ><

•Stamp en
nckiiowledg-

ment.

(./) Stat. 44 A- 4.". Viet. e. 41. revoniint fnr pnwIuM i,,n i.t

A staluterv aekniiwledirmi'iit, deeds iii u.-e I.. I..i. i
n^-' :'"

unless ;i\cii' liy deed, iippears tii ti.")0. ii. ('() ). in. ln.|.
!

.1 "A-

re(|iiire tli<' -aim- slaiiii> as an for safe (•ii-loil\ .
AnIMi

agreement: see imti. p. '-'IMI. tory unlll^t.d^m.' « iM m '.

„'
(,) aiiv liiiliililv ' 1^' '

''"'"''''

\,/) Slat t4 & t.. Viet. r. II. for sat.' ra-ln.li : •{•••nu,<'n\-

s. ;», suli-s. Ii. See 1 David-oM.

(;) Stat. 44 & 4". Viet. e. 41. 4th rd.; stal.44,V i'<

^ 1) .,..!;.s. <i. s. \K siihs. II: 1
Uii

(a) The common form of the 089—093, :.'nd el.

(mIU

V,,-!.

V.

'M.-.Ilt

.t.llU-

iti-fv

I'll.

Tsmt-iSB
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that a vendor, who de.sires tj i.,nit his Hability to that
imiJdst'd oy the statutory acknowlodjinifiif , should he
(aivlui to stipulate e.\|)iessly tliat he will jrive iki undci-

t.ikin;; lor the safe custody ol any doeuiui'iits retained.

iSiich a stipulation is usually made (in sides hv trust. 'cs.

An a(kiio\vludf;n'ent of right to jiroduction nf title-

deeds, to take elfeet under the statute, must be ^ivm
l.y til.' person who retains jmssession of th.' deeds

; and
this will not neci'ssarily be the vendor. Thus if ])art of

all estate in mortgage be sold by the mortgagor with tli.'

cuiKurreiie." of the mortgagee, the latter will be the
jjersi.ii who retains possession of the title-deeds (h). In
this case therefore the vendor, to satisfy his liability to
the inirehaser (r). must, if he can. procure the statutorv
nfknowledgment to be given by the mortgagee (</). jinr

It will he no objection to the tith-, that the vendor is

iiuahle t.. procure for the purchaser a statutory acknow-
i.dfriueiir from the person in pos.sessiou of the title-de.-ds,

if the purchaser will have an e(iuitable right to their
prodiHtion independently of any acknowledgm.-nt (e).

it appears that, when part of an estate is .soM and the
v.'udor retains th.- title-deeds, the purchaser will have
•111 npiitable right t(. their jiroduction in proof .)f his
title, without any express agreement ther.'for (/).

Wh.'ii the lands ,s.,Kl ,„• to be mortgaged aiv situated s,.,,„.., „,
111 'ither of the counties of .Middlesex or ^'ork, search -^'"''H' -x
-nmde in the regi.stri.'s establishe.l for those counti.-s, 'h,',',.^

"'''

'"'liseover if there be any r.'gistered assuiaiice atYeetinii
''^'^""-•

'!i'l."ids. which has not been di.schi.sed by tli. 'abstract (;/y.

661

'
' ^<> " '.

I'.
().-,»>.

;•'! ><• I \\<u-~.\. \ 1>. ,i,s!)-
' '-'•-'i.l.-,l, l-ii,|,.rilir |)nuti>c
'"•'" '''^-- ' '"v.'iiant t(ir pn,.
:""""|"'' >1'" litl.Ml.r.ls >|„.ul,l
iiaic l„.,„ ,.|it,.,..,| i„t,, |,v t|„.

i"r-'nf,itiil,.,lt,,tli,.ir.«,s.s;..ss,„„
111 ri.»i„.,.. , ( . 1 I i'•-:••• •; int- ifgai i.>tatc in
11"; land

; sec Sug. \\ & p. 453

•'lul 11. (I) ; 1 Dan, v. \ I'. .Vil.
•"l"lti. .")lll I'll. ; I l)aVlll-citl. I'll-.

<'-.ii\.,V,Mi, ,V.ii, lih.-,l.

{'} Mat. :i7 ,v :iS \i,l. ,. 7s.

ijl /'"'" \. .1//./- . -' S. A >
"';>.'(, .").).")

; Su;;. \ . >V 1'. 41.,.

11. (1), 4.Vi, 11. (!); 1 Win-. \ . ,V

1'. tisp, os'J, Jnil I'll.

((/) Ante, pp. :;.':. , o:jl. liy

i
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Searcli for

firus, rooo-

vcrics, nnd
(liscntailiiijj

ilfods.

ackni)\vlc(I)jcd

l)y manipil
wiiincn hi'fiirp

the vcar IHSU.

Search f(ir

writs and
orders affeot-

iiiL! land, and
/(- jif iidens.

and u memorial of the conveyance is of course dulv

registered as soon as possible after its execution. As ti

lands in all other counties also, there are certaiii iiiiut'i-

affecting the title, of which evfiy purchast-r can ivaililv

obtain information. Thus, if any estate tail Ini^ cxi-t,,!

in the lands, the purchaser can always learn ulntluMdi

not it has been barred ; for the records of all li!i'< aiiil

recoveries, by which the bar was formerly elln t.il (/.

are preserved in the Public Record ()Hiee(/): and tii.

deeds, which have been substituted for tho^e a^-ui,iii(.r

were required to be enrolled, formerly in the ( dtiit ii

Chancery (A-), and since the year iSTlt in the Cnti,!

OiHce of the Supreme Court (/). Coiiveyain e- exiiut.il

by married women under the provisions of the l"in.s ami

Recoveries Act before the year llSS:} can al.-o \k ili-

covered by a search in the index of the certilieates el tlii

acknowledgment of such deeds (w\ which is imw kipt

at the same Central OHice (n). So we ha\f seen thai

search is always made in the register of writs and erdiT'

affecting land, in order to discover if the land has bwi

or may be taken in e.\ecuti(m, or if any writ or urdtici

execution is registered which would cause the jndL'iiniir

in pursuance of which it was issued or made, ti' htcein.

a charge on the land (o) ; and for regi>tereil iHiidiii:

actitms, by which the jairchaser or mortiraeee would li-

* (Mliiial

seiinln's.

stat. 47 \- 4S Vict. c. 54. ss. i , lij.

2(1 J:!. :!I. |l^lVl^ioll ]> made for (/) Mat, (- .V l-'l \'i<t-
'

'"

i.llicial ..caivh* in tlic Vnrk>liir.' s, .-) ; 1!, S, r. i^^:i, Oui. I„\i

rei;i>t.>r>. and tli.' i.ssiie of a r. It, ,\ii oHicial - ,in h ' l-i -H'

!

<ci-tilicate of the result of >ucli <lccd> nia.\ nuiv I., aunii linl.

a search. Like provisun as to made, and a (.iiiiniir .-I !!

Mi.ldjcsex is made hv the Itulcs result ohtaimd ,
Unl, l..\l

{III) .Sec (/».' .
I'

.:.i!under the Land l{ef:i>trv (Middle-

se.N Deeds) .Act. ISHl'; \V, .\. (,/) .\n nituial - ai. Ii i-r -;i.

Lith Kch, IH!»J, and L'Jnd March, convc.vam >. iiia\ l.r .iie ,
t..l '

1!)|;!. he made, aial a rti!" at. .1 ^''

ill] Aiitr. p|), Inl- 104. residt ohtaiii.d: -' -i'^ *"'

(1) Kstahlished bv Stat. 1 A L' 4(i \ i.l, r, '.VX - -' •
>' - '

Vict, c, ii4.

"

l>*s:i. "kI. LXI 1
-"'

(k) Aiiit, jip- ui2. 104. As to {(i) Sec ((«'..
!

••

-.•'''.r''^;,".;

lines and recoveries in Wales and li. ((/), I'i'i'. •';'

Cheshire, see stnt. 5 & Vict.

s
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bound if)).
It is also iisiml to scarcli tin- register of life Scanh for

annuities (granted (otherwise than \>y marriage settle-
''''^' ""'""i''«-

iiicnt or will) after the 2-")tli of April. IM.").') (y). |}iit \u-

have seen (r) that since the coniinencenient of the Land
Charges Art, I'jno, it is no longer necessarv to search for

jiulgments. Crown debts, or Crown ])rocess of execution.

On a sale or mortgage of agricultural land, it is desirable Seanh for

to .search for land chargt's affecting the same and rei'is- ''""' <^''-" '-'•"'

tered under the Land Charges Act of I«,S.S (,s) ; and al.so

for land improvement charges not so registered (t). On
the sale or mortgage of copyholds, the Court Rolls are search .n

ahvay.s searched ('^). By inspection of the Inde.\ Map ^'"""^ '^""''•

at the otHce of Land Registry it may be ascertained .Srarch f„r

whether the title to any particular piece of land has "'e';'<''''''i^>'>

been registered under the Land Transfer Acts, IHIT)"
""'

ami W.)' (x) ; and this search, together with a search

in the list of pending applications, should certainly be

made on the sale or mortgage of any land as.serted not

to have been registered but situate in a district where
registration is compulsory (//). Lastly, the bankruptcy
of any vendor or mortgagor (:) may be discovered by a Seareh for

search in the records of the Bankruptcy Courts; it i^
''•'"kn'l'Uy

;

the duty of the purchaser's oi mortgagee's solicitor to

I//) .1"/., p. :(17.

IV) .1"''. |i. 408. Life unnuit it's.

ivlui li may have Ix'cri cliars{i'(l cm
llii' l.irnl tor iiiniicy nr iikiiu'v's

*"nh |.nur to the Kith "of
.\iiL'ii-t. 1S.54. may generally U-
'li^'i.N civil hy a M'arcli urnunjrst
till- II.' luiirial's iif sueh annuities ;

-t- 'int.. ,,. 4t)8. n. (.<). The
laniK ihargeJ, however, are not
iim'>.sarily mentioned in the
meniurial This seareh must
"uw he made in the Central
iirtice; hut at the present lime
It tan rarely !« necessarv.

(r) Ant,, p. 318.

(') See iiiilf, p. 40!».

CI .l'i(', p. V.i* : as to these
<fiir,lN-. -,.e K!!!h!!l>;!n!ii- :ip.-i

'|>irk uii Si-arches, lo'J x,/.
; 1

Wins. V. A: 1*. 177, .521-^ .-jj.'f.

,"i»8 .-,!i:t, L>rid ed. Hy stat. .V.

\ .iti Vict. c. .")7, s. l.'t, jireinises

within an iirhan sanitary district

may he charired with" private
street iinprii\ement e\|)en>es,

anil the urhan authority is to
keej) a retristcr of such iharL'es.

Anil these provisions may apply
to a rural ill-triet, if so dircctcii

hy the bical i loveninicnt |{o,iril.

As to such cluirvrc-. si'i' Stiicl: v.

MiiUiii, I'liKi, 1 ci,. ()«;(.

(") SuL'. \-. X- |>. 411!; I Dart.
V. iV- 1>. 4.".4. 4!)7, .-)thed.

(r) Stats. ;t8 \- ;W Vict. c. 87;
tiO it lil Vict. e. •),"> ; Land Trans-
fer Kiiles. l!Hi;j, \os. IJ, 14.

;•/) .1:-?-, jip. 221. 22.-^.

(:; Ante, pp. 30«, 3(1 1.

Ml
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make such search, if he has any reason to lidifve t

the vendor or mortgagor is or has been in cniliaira;

and for deeds circumstances {(i) ; and it is advisable tn nmke
of arrange- , i • ..

i

ment. searcli on every purchase or mortgage. Zinnia

search should also be made for any deed of ariiiiiyin

Practice as which may affect the land {h). tSearclies are umi

confined to tiie period which has elajised from the

j)urchase deed, the .search presumed to have b

made on behalf of the former purcha.ser being geuen

relied on as a sulficient guarantee against latent inci

brances prior to that time (r).

to searelien.

J^^iM

Payment of

jmreliase or

mortgage
money on
convevaiue.

Payment to

vendor's or

niortina^or s

solicitor.

Official

Bearelies.

The bulk of the purchase money is iiever ]»aid. o

sale of land (</), nor is mortgage money ustially ailvaiK

until the title has been investigated in the man

described (c), and the necessary searches made, liu

all these enquiries liave been satisfactorily prosecut

the transaction is then completed by conveyance ut

land on the (me hand, and payment of the consideiat

money on the other (/). As a rule, a j)erson lioiiml

j)ay money to another will not be tlischarged from

liability by payment to the other's solicitor, unless

.solicitor be expressly authorised to receive tlie money

(II) CiHipir V. Sli ji'ii ii"!!!). 10
Jiir. 424,-'! L. .1. t^ J5. ;.>!tL'.

(//) Aiili. p. :U;l ; see 1 Wnis.
V. & I'. ..!M .".Its. 2nd ed.

{<) WilliMiu-^ (ill Heal l'ni|iertv,

.ViT. Isl ,,l. ; 4(l."., i:Uli ed! ;

Klpliin^tojie and (lark on
.Searches. .".0, 14S. 14<,( ; see 1

Wms. V. & ]'. (Mil, I'nd ed. As
we have seen (unit, )). .')I8, n. (w)

)

in the laM' of matters whereof
iiitries are re(|iiired or allowed
by statute to he made in the
Central Otiiee, or whieh may be
enti'red in the registers estali-

lisheil by the Land Charges Act
of ISHS, ollieial searches may be
made, and a eertilieate of tlie

result obtained. And it is en-
:;;t('i{ f|;:lt -JJ:'h ;i frrt if Ifjltf

^llall Le (on( u.-ive m favour of

u piirehaser. .See I Wins. \

P. (jl)4- (HIT. L'tid id,

((/) On all sales l._\ auclmii

many jirivate sale>, ii di-in^M

a certain iierccnlai.'c nl the
|

chasi' money is nmdi', cm ciilc:

into the contract, a- a j.'iiariu

for its due ipcrfcriii nice

;

JItiiit V. Siiiitli. L'T Cli. I».

1 Wms. V. iV 1'. -Ii. ."..'. >^T.

ed.

(<) Aiiti, \i. M'.l.

(/) See I Urns. \'. k V. ."4

73() <'/., Jiid ed.

((/) .See \i tlkm-nii V. Cdi'iil

r, Ex. 'JI ; l'i«iv V (hill,

2 l)e (;. Hi .1. 4iiS. 477, 4

Jlourdilli,n\-.lliiii'i.-:i\..'lS

eh. (iSi ; It iM//",'/. " V. T

] i; iCh :>SS- / : :::: <'

lAiiik.i, 11 111. U. •'i--"'.
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But by tlie Conveyancing Act, 1881 (/(). where a solicitor

]ir(Kluct's a (feed liavini,' in the l)o(ly thereof or inch.rsed

thcmin a receipt for consideration nionev or othn eon-
sidtration, flie deed heiii;.' e.x.'cuN'd or the iiddr.M'd

mri|.t heinji sifined hy the person eiitith'd to -/ive a

irnipt for that consideration, th (h .d sludl I),. siiHieicut

autlKiiity to tile person lialth- to pay or ;:ive thf same
1(11 his paying or },Mvin-; the same to tlie solu itor without
the solicitor producing any other authority in that
iM'half. F..rnierly it was a rule of e.piity,' that anv IVm,,,,. t.,

iHixm paying money or assigning other personal estate »"'>'"•

tea trustee thereof was bound to s.-e that the same was
duly applied pursuant to the trust, unless exempted from
that obligation by the intention of the author of the
trusts: which intention might be either exj.resslv
(Inlaiwl or implied from the nature of the trusts (i).

But It is now enacted (A) that the receipt in writing of Tru.t,.-

.

any trustee for any money, securities or other ijcrsoual ''"'l" f'"'

property or etfects payable, transferable or deliverable tlZH-nX::
to hull under any trust or j)ower shall bo a sufficient

'""''''""' ''""

lA) Stat. 44 & 4^ Vict c. 41, Oav.dson, \'n.: C,,, \„1. ,„. «;;:;;^,f

"

-di. 4:\. Mat. .j(; \- .-,7 Vkt. .-Inlrd

v,f '-!.' "•:'''''!'« ^' * ''• (-() f^iai. ^<i ^ :,- \ut. ,-. ;;;{,
Kt ,. .,!.. s .- (whirl, altcrcl ... 2(1. .q.laiini; 44 A- 4.-> \ut
I"; law as .Kl ,|..wn in U, ,. 4I, ...':(,;. a,ul a|.,,lv»>.' to

;','''' V'''f,
•'/.'/'''{"'''''''' """"' '"^'^ ''<"«••'' ''tli.-. l«-fu,; „r

""_•, -4 ( h. I». :J8,), miw after the .(.runirnccnu'iit c,f tl„

'liiir M.lintor to receive moriev
•!iiMui|„.|,|

;
„.,. If, /i,ii;,i,i„,;,i

:m.

-'ttiiinirinist>,;i!(4.>Y,.{it|, ,-(1.
;

''M "I: l-'tli ed. It wa.s coiise'
'lutntly r— laaetice to insert in
'il iii-lr'.jiciits civating a trust

Also Instat.L'L'A: J:i Vm.
e. :i:>, s. Zi. the re(ei|.t .f a
trustee for any iiiinim
iiiorli/iiij, iiiuiuij '|)a_\al)le to hirii

is a j;oo(| disc liarfic. unless a
<-ontrary intuition he exprcsslv
declared by the nistmnien'i
creating the trusts. Lord ('ran-
worths Act, Stat. J;i A- L'4 \ict.

,,|,,,,,. ,1
,,, :* " ""•^ '• 145, s. I'il. i.r(,vided that

>H.> should d.sWmrge any able to then.: Imt" this ,,rov,'s,o„

^
)'"'-,7 ,""""> *" "'^•1' »!'l'l'«l"nly.nth,.case;,f,nstru-

11

"'I'K^"""' >:" >miH,sed. n.ents excvute.l after the Act.im» ,,,a>t,ce was discontinue,! an.l was .e,H.ale,l l,v stat 14 i
.

,=
;""- "^ ^^'^ ^'r'"'- io Vict. c. 41, s. ;i.'»'.n!i. Act, sec ne.\t note;

! i,

I
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ilisiliar^c for the saiiu', and shall oirccdiallv cxmur,!!''

the person paying, transferring or dehviiinu tln' --.[u,..

from .seeing to the application or being aiisunalili
t.,i

any loss or niisa|>pliLation thereof.

Covonaiits

fur title.

Not only is proof of title recpiired in nnulim li'aliin;.

with land (/), but a guarantee of indenmits , in i,i-i' tii.

title should afterwartis prove defeetivt-, i> aUn tak<ii

This guarantee, however, does not follow tlir Imia "t

the old warranty, which bound the wairantdi in i;u.'

lands of equal value in default of maintaining liis tiili(/< ;

but it is contained in certain covenants for litli', ,i- tip-.

are termed, given by the party conveying tlif land ; tnr

breach of which covenants the remedy is an artion L.r

damages (n). Unlike the simple clause of wanaiitv m

ancient days, motlern covenants for title wtic ii\f uil

are now four in number. The first coven;iiit u,i>. that

the vendor is seised in fee simple : the next, that lif li,i«

go(Ml right to convey the lands ; the tliinl, iliat ihoy -hall

be quietly enjoyed ; the fourth, that tiny .nv live Ituii,

incumbrances; and the last, that the viMnldi iiinl hi-

heirs will make any further assurance for tlif (iniviyamr

of the premises which may reasonably be mnuivii. Hut

iluring the second (juarter of the last cititiuy thf Iik

covenant went out of use, the second Ixitij,' ividfiitiy

quite sutHcient without it. Covenants Ini nth vary ui

comprehensiveness, a..i'ording to the ciicuin-iainr^ nf

the case. A vendor is not bound to l'iv.' alwilutr

for till.- hy a covenants for the title to the lands la; >,ellM"). !'»' i-

VCIlllnr. ,

entitled to limit his responsibility to tin,' act.- nt the.-..'

who have been in possession since the la>t >aK i' tiio

estate ; so that if the laud should have bi'ii iiuivluH'-i

bv his fath'-r, and so have ilescended to the v.tulur, ur

Covormnts

(/) .1 iitc, \>. 049.

{lit) Anlr, |>. (J47.

!;() Suu. V. .4 1' t'l'l •<(/. :

J, Ilk, 111 V. Juiit.'', U y. B. J>. l-f<

;

David V. :Sabiii, 1893, 1 t'h. M3 ;

I'lliJ, V. .1/.,//,(m/ /.;/.' "..l*''^

Cli. II. Src Win-. V, .\ i'. I

t;.")j -11.. II. I i:i-' -7
.

-'»'' '''.

{o)'(h,l,rh \. /;• -m, ij v--

20a, loK. H. Tl
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have been left to him by liis faflici's will, the covenants

will .\tcinl uiily to t!if aits of his hither and himself (y,) ;

liiit if the vemlor should himself have jiiirehased the

laml-. he will covenant oidy a^ to hi-, nwn aets((y|. and
the piiivlia>er must aM'ertain l>y an examination of the

|iie\i()iis title that the vendor |iuichased what lie mi;.rlit

prcpeiiv n-sell. A mort<,'a<,'nr. ,,m the other hand. CnvmaMt- f,,r

,ilu,i\^ L'ive> absolute covenants for title ; for thoM' who '"''' ''-^ ''

11 , .
ll]nrtl.ML'or.

Irtiil money are accustomed to reipiire everv po^ihlr
Mdiniy for its repayment. When a sale is made hv i',,ui,,uit0.y

nii^tee^. who have no henelicial interest in the pro|>ert\
"""'•'-

thriiivive-. they merely covenant that thev have
!(-.|„Mtiv.'ly done no ai t to encimiher the pi. mise-. If

till' money is to lie |)aid over to A. or l!. or anv |>ersoii<

in tixed aniounts, the [leisons who take th,' monev are

'xjMMted. in the absence of stipulation to the contrary.

to cnv.'iiant for the title (/); thoui,di tli.\ are not

-fnctly hound to do so. liut if the money b.-lonir- to

iiilants or other persons who cannot covenant, or is to

i»iaji|iiied in payment of debts or for any similai |iiirpo-.'.

thi' |.iiiiliaser must rely for the s.'curity ol tie- title

»"l.|y nil the accuracy of his own investi>;atioii (^).

Oil a conveyaiue of freeholds, the tov.'iiaiits f,,r title c.v.naMt. as

ire always included in the dml of couvevance : but on t" f"''!""!'!-^-

ill- Nile or niort<.'a>,re of copyhold lands th.>e cveiiant^ *"i'>'i"lil--

>iiv Usually contained in a dee<l of cnvfuant to siiiivmler.

i'V Ulllrll the surrender its,. If is iminediatelv !,|V, ..led (/).

'li- whole beinir re>;arded as one transaction (-). it i-

i"'l"iii:er usual, however, to insert in such d is rxiuess

/' ^"-' \'. .V I'. .-.74
; 1 \\iii~.

\ A r. i;.-,.'. ntL'. .>i„| ,.,!.

n S"- II, AI iliapti-r ami Ap-
l«'ii>ii\ 'Ai.

•'^ ^'1-- y. ,V iV .•,74. S, ,
I

»"|-. \. .V I'. ti.-,t li.-,:. :.-,„|,,,|.

>''iiii|. Alt.* hS<»|, stal.'.->+ A-

w\K:.i.;i'J,>s. 01,00, replacing

.'i.'! .V :i» \ lit. ,. 117. Ml, I, a ci,-,'.l

iif ii'M'iiant i< iinw , liar-L.','.! «illi

n 'liity ef \iu
: an, I jf il,,. ,,,1

rill,,run iliity <<n tli,' -,ili- .,,

iMiirti:aL'i' is 1, .„ tliaii tliat -iini.

tlirn a iluty of ciii.il aiiioiirit ..nK
i> |M\alili'.

{!;!!!! :. i;:,;;,:!. : s;,,;. .

."ii",).
Maiiip on

covenant to

surrender

copyholds.

I

I

H li.
'

M
it ,

;ti

1 ,1
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Statiiliirv

I'lpvcimnl -I

(..r title.

covona' is for title at li'iifjili tlic prt-Hvut |)r.ii tin' |, 1,.

tlic uso iif till' jtropcr statutory cxpri'SMoiis ii> inr(,r|M,i.it,

in ilcfds (»f roiivcyaiicf tlif coviiiaMts for ntli niitmii.i

ill tlu' Coiivcyaiiciiig Act, \HHl (j). \',\ \iiiii.i,| j,,,

Alt. till' following covriiaiits an- iii.jilicd, n{H>i, ,,,ii\,\

aiucs iiiaili' l)y di'i'il (//) after ih.' year 1 1, uul, .!„

person or persons to whom the conveyam. h iii.nlci;

in tlie followinj; (amongst otl.er((/) ) la^o :

( I ) I II II iiiiiri i/iiiiii Jiir iiiliiiihli niiiiiit, iiili.ii. <,ll„ , il„i, ,, „„„/,,,|,,,

tlir fiMir n^iial CDVciiaiits fur titli' {lij l,i/ i. //m .on „/,., r. ,„,,,,. ,,,!,(

I riiiLi^iil hi luiiviij 11.1 III II- Jiiiul iiiriiii, Ir'^ilc il In il,i ,i,|- .| |i.,

|K'r>iiiii will) so cdiivi'Vs, ami nf any cuir thiiiiii;li hIii.ih h, .iiriM -
ti'

dIIhthim- tliiiii liy purrliaM' for saliir, nut im liniin,' ,i •im,,,,,,,

in I'oiiMiilcriitKJii (if iiiarrlap' (' ) :

Colivcyani I- {-) In n iiiiivi ijiiiiii nj liu^ehulil iini/iirli/
f,

^ nilmi'.i. ,,„,.„/,.
i

iif Ica.si'lioM- liiiii, iithir lliiiii n ninrlijiuji , thi' - iine rininaiil* A7 ,t y,,/.,,,,

for \alui-. iiiiiififs mid n t.riiriiHul to iiniiiij ,n hnitjnml .,//•„, , ,,. ,1,,. ,,, ,,|,, ,

other tliaii ill ea>c (I) (rf) ; and a flirtlliT eoM iiunt (.-iiniliii k liiinli.l, th.ii tht

niottuML'e lea^e is \alii|, tliut the rent lias Imiii iiaul, .iii.l ih.ii ili, ,,.\,|iiii.
1.... ., i„..... .„...f.. ...... ..I /.I

Convevaiii e

for value,

other tll;irl

liiort^'a^'e.

.Moit;.'a>.'i

have U'eii [wrforineil (( ).

(.'() In II I iiiin IJIIIIII 1)1/ mill nf iimiiijinji, ali.-..|iile c.,, ],,.(. f,

title III/ II /III inn ll-llii I nil n 1/1 (lllli i,l ( .lyiM . .1 1/ In r. ,/,/,.( .;, („;,.[,, ,

oiiiiir(j).

(j) .Stat. »4 A- 4.-> Viet. e. 41,
s. 7 ; .see also seets. M (siili-s. :.'),

tiU(>iih-s. 1'). li» ; 1 Wills. V. & 1'.

• p."i7 .<(/., l-'nd 111.

(//) See se(t. 1 (v.). Hy seet. 7,

suits. .">, (onveyaiiee in this

.seetion ilieliides a deed mn-
ferriiiH the rijllit to adiiiittaiui

11IJ1, the »,iriie .MMii.int- ,iri

iili|ilied on the jt.iil lit till' |K r-Mii

tjivini; the diieiti..ii u.s it \x

io|iM_\ed ami «eii i\|)ri •iil !..

eonvey as lieiielii i,il i.«i,. •

,

seet "7. siili... .'. .J| ll/„<. .

Ifljl tinlltljS lllll f Lpl."''lt:

,l,.,iferriiiH the rijllit to adinittaiiee lumii/ ii.i luiujifnil u.,i„i fn.

to eo|)yhold or customary land Ihi huilmnd iii^n im,,,,/. ,it,d

(sueli as ,1 eovenant to surrender ixjnii^itl In m,,,,!/ .1. i,i„jii.<ii

the same; anli, p Uti7, n. (//) ). mriur, I iMile> ihr i.,»inaMt-

Imt does not ineluilo any other iiii|)lied hy tin ii-r ..[ Iln-i

eiistoinaiy a.ssiiraiiee. or a do- e.xpres^ioiH a> ,iI...m. tlure ,:i'

niise hy uay of lease at a rent

.

iiiiplii'il the -ainr i^vni.iiit- i-

(;) 'I'll' .\it annexes the lieiie- li the wife ri'n\'M.| iiii4 » •

lit of the roM'iiants so iiii|ilied to exini's.seil to inim \ KvilimliN

the estati- of the iiiiiilied eove- of the hu~h,iiicl 1- iMiHliw.ii

naiitei', and makes them enforce- owner ami al«o com i; . • Ia tU

alile hy every [lerson, in whom hushand in the -1111 iiiiii- .i-

tin- whole or |iart of that estate tlie eo\enaii(> irtij.ii'J "ii tin

may Im' vested : seet. 7, siili-s. ti. part of the «ifc , m > t. 7. -11I1--..I.

The eovenants .Ml iniplied iii.iy In .See Wills, rom, M.ii. s7 iH.

varied or extended li\ deed; ('<) .!/// . |. iiiii

seet, 7, siili-s. 7. (' ) Seel, 7. -ill' -. I i.\'

('() 'I'lie other eases are these ((/) ,\ii a>-ii;hiiiiiil n\ i' ei

(I) Wliiii ill a iniiii i/iiiii r il holds 1.-. nil liiiliil 111 .1-1 ;l ;
"'

11 ujirriiid lliiil III! diriilinn of a ,seet, 1',

pir-iun ixpri-ind In dinctu-i htm- (<) Sect. 7, suh .-. 1 lU).

Jiiial uivhtr uHolhfr pn.mii roii- {J) .Sect, 7. -ub-s. 1 (C).
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(t) /„ ., r.„n;,,nnn l„, „„., nf ,„.,rt,,w,. -.f /,„.,/»,/,/ /,.„,„,7v. ,[„, \f„,,..,„.,
, ,

,^lMi.' ...>cn,llll.-. h; n i„r-„„, „hn n„n;.f, ., ,,/ ,, ,r/,f,..,,/ I,, ,, , |,., ,.|,,,|,|,
'"' liiiiil '.iri.fr iiH lire lin|ilii'.| iti I'^i-.. i:ii .;,. „,|,1. ,„ ,„|,||,|,„| ,,,

'

"

,il,-i.liitr covcimnt for valnlilv of i [„• |, ,,,. ,.,, ,,j„;, ,1,,. i,,,,,,
' ,,,,

j1;i, h 'lir l.iiwl It hcl.l, hihI f.T iiiilrrnniiy iii;.nN.r t|„' imi ,,.,i|

...u-ll.lr '-.nf 111!' I.M,C. -.. l,.Mi: .1- .ln\ m.-liry IvrillillH ,„, |l„. „, ,|,,,^

..( tfir lurvailiT (//) :

,.-) / ,
„:„„,.,,„,.,, I.,, „„., ,.f ..HI,,...,.,. ., ,,,u„.„,i f. V lufii,.., v,,,,i, „„,

,

,i"iir.iiirr /„/ ,1 i:.r-i,.. .if,'. .,.„,•. 7, „„(/ ,. , ,

i„. ..,,/ ,,, ,,,„,,,,„, ,„/, ^
' '

'" ""

hmiU'il In iMMiM-lf, aii>l .^(ry |«'i-..ii .lituiii.- wh inii|.i liir,,, „iI.m--
i|ilintly to tliat riiiivi'Viiiiii' (I) :

|(;i /» fl»y roH.<,7.iH-Y, a cf.viMiaiit UiiaiiHl ificninl.raii, cs '.7 ,,.,,,,
f.,r.,„i iihi; rniirfi/M ntid |.« r,i,i. <««,/ ^, ,„„,, 7 „t ini.l,, ,„ /„.„/,,,„,,,

'""" "

..r -(. ji,r'.iii.il rf/.rnnil.il,,;
.,f ,1 d.'-iu^.il /,. ,<,.„. .„ .,, ,.„„„., 1,,

,",} '-"""' '"

nh.n.ilu- ...(..luui I,./ ni./iii..,,!,,,,,, ,.r „,iil,, ,i„ ..r.l.'r „/ , /.,„,/. si' I,,, I,

' ""
'

"'

I. riant i- to \»- ili'cmcd t., .•\li-ipl to cvitv ^iirli p, ,-on ~ ..uii a. I-

lU 'lifsc 111' IDS suitiil»li' covenants for titlr m.iv I,.-

incor|.<.n(t»'<l in a ilced of conv.'v.incr of fivr|i,,|,|< ,,r

Ifasi'holds ii|)on ii .Sill.'. iiiorfira<ri' or >cttli>nirnt. or in a
ilffd of covenant to surrender copyliolils. Rut t,,

ammiplisli this tl xact <'\|)resMMns .•niplovcj i,, the
Alt must !)(' ii 1 : otlierwise no covennnt will he
iiii|)lie,l(/). The use of statutory covenant- lor title

'.vill he illu>trate<l in the next chapter.

Formerly some wonls used in convevaii. im.' it 1 t' -m- w,
sriv,-., nnpii'-d a guarant.'e of ir(,od title. Thii- we h.ive

f'"""'i>

smi (//') that the word //mv implied a pergonal warrant v ; •!:''''',:n','n',.\,f

and the word iif'iul was suppo.s,.,! |,y M,me t., implv a
-""""'••

waniMty. unles.s fo||,,\v."d |,y an C.vprc - (<.venant.
,'''"',

'miiMMMir on the grantor a less lial.ilitv (,\ .\f common av,'I!,„,.,

la", too an e.xchanjjeand a partition hetwe. n , op.irceners /'.,/ / ..„.

Ill :i!i-d a mutual right of re-entrv. on the eviction ,,f

' ! of the p^irties from the lands exchanged or par-
'in.med(o). s 1^ |,y the former Heuistrv .\. t. U>r <!n,nih,r.

\nrkslm,-. the .vor,U,/w»*/, hnrfini,, ,ni,/ srlL in a dec! of ','',"1"

,',!',",',

I'"'

''i„i>n„ „,„ .„],. of an o.Mate in fee -imple. inrolled m the .''n.r-'i'i'''''f

i^"^i^^!> ()th( implied covenaitts tor the ,p„et ,.„j,;v- v:;;!:,;;;^..

/ \ !! rtiiaL'f of \,'i\^, .,|,|, j,

aid'ilf.l in ca,,. ;{ . ^,,,. ,,., , -t

'' >••- 7. Mll|.«. 1 (I)).

'I -•'•
.. -lit).,, I (K)

(<) >^'it. 7, =ub-8. 1 (Fj.

(0 Sect. T. Mill .. ».

(/») .^).^. |.. i;t7.

I Hi Si... (•,. 1,1 ! 'twi .. .. ,
! ,

(o) bustard sr'iH,i Hill. U'la

\l

1 .

i !i

r

.,

f

i "^

1 1 1

.,^

i
i\

• I

1
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incnt of fill! lands aj^iiinst flu- l>aiu,ii?»cir. In- l,i!. nji

iissigns, and all rlaiinini{ under liiiii, and aUn lui iiu'!..

assiirunn- flicifof hy tlu' Matin- partii-s, imli -. ,, -n h, i

Ity express words ((>). The wnM (fKint, li\ \ iim, ,,| „,
,

other Acts of Parliament, also iniplies (((\( ii,,i,i, |,,, ,.

|!.Mll'rM|Kriv title (»/). lint the Heal I'ropertv Act. I,^!"., ii,,u ,,,,,, i

A.I. ist.v . ,
,

.' • '
'

tliat an exchan^^c or a jiurtitntn of anv leiitin, nt .
, , [,,,,

tlitami'nts made l»v deed shall not irnpiv aiu (mihIi' ,,

in law
; an<l that tin' woni (ycc or iIm' wm.l ./,w,,' tv

deed shall not imply anv covenaiil in l.iu m !r.h,,rn|

any tenements or hereditaments evcipt m, i.n ,|, .i,

word f/iir or the wonl ifnini mav liv foin' ^i .mv \,\ ,.;

I'arliatnetit imply a covenant (;). The hhi, , ,,.:\, ^ ,; ,,

of a freehold estate, therefore, does not in.w nimK II

covenant for title (v). Hut if a man ur.nii ,i I. .,-,. ,,| lni

for a term of years, iisinj; the word /«/// -r ,,r <-<^\i\\.,]:

ex|>ressions. there will he implied on hi> jmi- ,i (iHrMi,-

for (piiet enjoyment of the land accoidiii'.' lu tl|,. I,,,

—

lonj; as the lessor or any one deiiviii;; titjr limi: Inn: -!,;

:

have any estate in the land (/). S> tli.it ii tli.' !.—
.1

estate .should come to an end iliirini_' the Liim. uitlu.i;^

any act or default of his own, as liy die (!> jih ,.t ,1 •.\i,i\,<

for life, the lessee would he without n ni'-'K upip. >ii,
i,

an implied covenant ('/). Tlio!ij;h if tl.' 1.— .•! I 1 1 '..i

estate at all in the land comprised in tin' l-.i-r, nlr.

;

took eflect merely by estoppel {j-). the !.--.,• nih.'!;' '!';

('(IVPtlllllt

implied in

ll'llSl".

(/) .'St.lf . ti .Vlinr. c. Ii.' ic. :t.") Ill

l{utVli<ml,) ». :((», ;t4 ; S C II.

c. ti, >. ;!,").

(7) As ill riiiiM'vanci-,-. f:i) (irii-

panics niidcr the Laii<l> ( l.iii^cs

('(in><ili(latii>n .Act. 184."). -Ua S

& it Vict. c. IH. s. l.tL'; and in

ciiiivf vaiu r> tu the ( ii.\cninr^ if

(^iiccp .\nih' s Iti.imtv. -Lit. 1 ,v

1' \ l(t. c. I'll. s. i'-.'.

ii) ,st,il. s ,V !l \ ict. I'. liMi.

s. 1. n'jM-ilni.' 7 A S \ ul . c. 7i«.

s. i>. 'I'lic «ritrr i- iidt awaic (!

anv Act (jf i'arhumfiit hv funi
„f ".^.l,:,.l, •! _;l ....... '. I....

a covenant.

I-) Sr.- ( ... !.:•• ;st ,. .>,
I .

I Uni>. \ .V r. i.,.,i. i..-.i.:i:i. 1

I') .^;/ ' '.. ^. !; j'
i: 1.

Sl|r|i|
. Imii Ii. hi". ,1,.-, |>

l!ac. .M.i.Ca.i, ,M ,; , ;/ .',

, .
/•/., 11 . .' 1/ •,. ' ,"

1 ;

I ,,.. \ {.
\ \> I I., ,1/.; ';

\ . I' I.,, t. i'Mi», ! I • >,'i:
,

.

.

/;.<-/" \ IJ I'"'. - '!
!'

I K. I!. -'...

;

(./) .1,1 1„. \. I. ,. ii i:i".

•.•>i;; /;.(7'.. V. ;./ ,<. \*"'-- -

(^ I!, lilli
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-Ill' on th>> iriiplif.1 c.-lv^•nan^ in in^o of his ..viction or

UiUirr to mtfi (-/). If. |i.,w, v.T. tliv l.-as,. s)ioiil,l ,m[|.

run .iii I'vprrm cuvfiiant by tlu' Ic-M.r \,,i .luicf ciijuv-

:ii.iif. limit'-<i to his dwii acts only, -uch .xprf^s (•.v.tiant.

-hiAMiik' <l.'ariv >\hat is int.-nd.'.l will rnillifv tlir covr.

li.iiif. uIikIi \mmiI.1 ot'wTwi-.' !..• iMipiii'il III iau fnaii f||,>

«ui.i ilfinisr ur otlur wonl.-- of lcaM'(.), .\^ lias j.rrti

lirforr iiifiitionffl (it), a rovcni.nf »> liniit'-' i< all that ,.ii

iiitiii'linj,' i.-ss.'c cm r<'<|uir<- to bt- in^Tt..! in a l.a-r.

uifhoiit >|»-cial stipulation. This coN-'nant .mist. Mill
1h' -<f out at lfn>.'th, as no cov. nant-- for tit If an» iniplird
liv til.' Conveyancinji Act in a .Icmisc at a r.'iit, even
thuut'li the statutory cxjircs.sions be i!<,.,| (/,).

Vj ///./< r V. yV/i/A/f, Hull. l.> ; I VI.'.
I ,) l; .,|,,, /,;,,, V

V,'. 1. //.'/ri"V. (>,,..(,„•. 7;t. T'111,,,1,. |:hki '
1.1 I! u,<i ••

,
\- •"•/ '{'•!' "' !• Urn, \-

,v ]. ,,,:j I,... ^ 1

'""' -" ' 'I'll''" V. hnl, II ,„, t„l,,u -,-,:
II iM

•(:.IM":M..7; A-.//VV, A'..;,,... ,/,, .:„',.,,. ..;s, „., „:

07'

i i^

ii . I

U

I

ii !

r
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( 'M.'i )

I'AKT VI

ti: l

11

OK Tin; I'KKSKNT KoRM oK ,\ < . (WKV.WCK.
i, ;!

Hi: ivadcr is mow in a position to iiiKliTstand all tl II' liirm il

(liiiiso usual ill an ordinary dfi-d of (

ale. Sincv tlic t'oniii lunri-nicnt of tlic Conv

oiivfvaiict' ii|)oii

Act, \f<H\ {(I), the usual form of such a deed I

irom-a ;rivat clian;.'*', scvt-ral clauses, wiiicl

•\aiiciii<r

las uiiilt'i

iiiMit.Ml at k'Uf^'tli, belli),' imu omitted in reli

I Were pieviollsK-

-Kills (if that Act. Hut it

imce oil piM-

is impossible to iii. jerstaiid

tlir(lia!i;ies in practice, which the Act lias caused. \Mtll-

Mll siillle ac piaintaiice with the kind of deed pievioiisi\

III llM'.

ittl

We will therefi„e l)ej;in by coiisideriiiL' the f irin

leroiiveyaiice reipiisite before the vear IWii t O com- Oil .;l|.' I,

'te a Miiipie tran.sactioii of .sale of a piece of land by a
r, who purchased it liimself (/>). and is entitled

V.'llild

line w III

luiM-i It

llull-lil.

ii<r.io tor ati unincumbered estate in f.

.f

im pic. I- or
"iiviiiieiice of examination each cla

'|i:ii.ite para^iraph.

use is printed m a

HISIMiKMi I'.K

IMv
(. I m»ile till- ;iM .la\ of hiiinilMr Issi

A |{. (.f ClicaiiMili- III til,- , ity .if l.iiiiij.i

'"•I'nt .1,1.1 r. |». iif |.i,„.,,i,|\ I nil III ilh' . ..mil \ I.I Miilill,.

. 1 ji.iii

Dil.

.|uii.- ..I ill.' r,,,i,

'\ .'^.lUII.'

»'iii:i.v. tl,.. sail! A. H. U i~ avi.i-.l «itli llii

'.11,1 ..I (III- [.

.1 <'. I) U.t ilii- I;

<
''" 1" 1. .Iitaiiiciils lii'iTiM.ilii

Mlllj.'.' Ill |,<..,>,'..>|i,|, I,,.,. U [M.tCllli,

Nwu
I r\|il.-~M.,| I,, li,. Ii, |,.| \ ::i.nil..|

nil- iM.KMi ne: uii\ks^i;tii iIi.ii m |,i,r,.

' -'i! 11 ,\ «.-. \lit. II.
'"" '. .1 llllllll-iliatrK

-I' l).-< . I.S8I.

i'.| .1/.'.

! I .l„l.

I. 111. I- III
1

1

IT '"''• '•'•
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('on!<iilt'ra- a^'ici'inriil and in cipM^iiliiatinn li/l nf tlu' sum of urn' thu i-m 1 i i.

tion. ii|H>n till- I'xci utioii nf lliisc prcMKts iuihI liy the >ai.l r |i. tu

Kci'i'ipt. .saiil A. U. (I he iim ij|pt of wliicli ^iiin llii' sai<l A. IS. doili Ik rrl,\ p m
• •|MTntivf Icdfie) tlic ^ald A. H. doth luifliy wrant () unto llii- -aid i li.

«'"''"•
his heirs

r«rcfl». Al.l. THAI' incssua).'!- or tmi-nicrd |
oi.v, ,t il,^rni,l,n„

,.f
iL

f.,,,),.

• •i-iirral TocKriiKii with alMmiMiiius listiin-s litdits conini'ius li- ii. - v

words. waters walerciiiirses east'Muiits and a|j|iiirlenanii-. wli.iu. . .i i i,

said heredilaiMi'iils or any of them apiMrtaininj; or wall lli' -.ni;

any of them now or heretofore enjoyed oi- repnti'd .i- |ia'i tl,. rti

a|)[)nrtenant thereto
( f)

Kstate (laiise. Am> .Ml, ruK Ksr^lK riulit title mteic'-t i laiiii luJ iiiiiiii

the said A. Ii. into and ii|m)Ii the said |ireinises

llaheniiiini. 'I'o IM.I: \Mi to ih.'I.d th.' san' jireii'ise- In niiihefun • Apu

'I'o the Use to he herel.y (.-ranted I NIo and 1 o -illi: I si: I;;) of tlir :>iiA i li

of the pur- liiirs and a— i^'ns ,or ever (/i)

ehaser in fee. \^|, ..,1^- ^^|,, .^ |{ ,|,,,|| |„,,.,,|,v f,,r Imii-elt hi- i;. ii- .\..ii

('(iveiiiints and adnnnistnitors <o\enant with the said ( . 1) In- \,vn-

f'"-""'-: assiunsio

1. For rit'lit 'liui iKtw ithstandinf.' anythiiiy liy him tin- ~.ii'l .\ I!. ''

to eoiivey. omitted (,r knownifily sutlered he now hath power i.. ji.nii lii.

premi-e- heiemhehire evprissed to he hereliy w:riiili'l ti I'li i-

tile -lid I '. I). Ill- heirs anil assigns

J For ipiiel Ami iha r the same premises shall at all I line- iiiii;;:i .ii.l i

enjoyment. th,. i,,,. ,,f the -aid (
'. I), hi- heirs and assimi- and !.. ,|iii. ii\ .1,1

into and upon and held and enjoyed and the iiiii - .uul piMi;i- !i„

leieiw'd \i\ him and them aecordiiiLdy wilhoiil ,in<. iii'iirM'ti^

di-liirh.inre \,s the -aid .\. li. or any per-oii eUiiiiuu tiM .i.li •

trust tor hiiii

:!. rii'e from Am' iii\i (/) free and <iiseli,iri;ed from or oth.iMi- Kv i iUj

"">"" -.ml .\. H. hi- heir- executors or ailmi ;ist rat.n -'.1!!/ i' !.''> iii'

"""'•"'•
iMlied atMin-l .dl e-t,ite- inciimhr.inee- elaim- .ihii .I.t>!.i,I- - n-

01 I'a-ioiied or iiiadi h\ him or all\ per-oii , 1 on;,!,.' lii ii.'li "

I iii-t f.'i !iim

4, I'orfurthei .\mp h i;iiii.k that hi' .md (•\(r\ pei-iti li.uinj •' ! oii:.!;.-

a-siiranee, ..t.ile .r int.re-t in the -.i.-! pienr-e- ihi nuh !r.i-' t
'

Will .It .dl limi- .it till- i.r-t o| ihi' pii-i'ii 01 |..i-...ii- • .i.!!i;_-

-a mi 1 \i 1 iile .Hid ilo e\ er\ -iirh a -surame a nil I hii.j I' 1
tin .1

or mmr pi ifeelK .i--urMi:; all or aii\ of lie' -aid pn '- !' '!i''

of the -.lid I . |). hi- hell- ;md ,i--li;il- ,1- h\ lillil "i llit ,. -I, !

ii-.i-i 'iiahl\ M-((iiiiid.

Is u 1 ; \ I
- n Inieiif till- -.iid pal t ie- I " t In -> |.n ,, ' . 1 10 I

unto -1 I Iheir h.iiid- and -eal- lln- ihn .iiid \i n Iir-' .' i' «i!'ti

!i/| .l»^ . p, :.'l!l. 10 har d.'Wi 1
.
-

|

:1.'

{f\ .1"/. . p|i. -JIT. -Jl'.'.. (I) .!"' . p '''

I /> .!"/• . 1'. Ii,."(. (/, .\ r. .
'.' ' ::

'

1;;,' .lud . p. L'l'o, hi- own 11 '-
'

'iI ''

|/,1 .III/., pp l.'..~i I,"i7. .'is ./, 'I hi M I ,"J'

.\'. to omiltiii).' an\ deiluration pronoun.

i Sf-wlm



oil-,ml j..,i|T, !.

Ml •' |i. \., I!,-

Iicrc>li\ ,p kii'.«-

NUil I
, I I, ,,,„1

LuJ 'i'ill.lli I

hill - " vt-, II'. [.

Ill- ii.irr ,11,1

A I! ;..i. i...

Ji.ili! !'!. -,i; i

1 t. Il,r 'l-v •

III i::i ,11.. I i...
'

ijliii M\ I I.I' !.-,;

I pi. .1:1. !i,. 1.. :

iiiii 1 i^ii'ti'ii '.:

J tiii,,i_i! '.r 111
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I'll the foot ol llif (ItctI

-MiliatlUCSol the J);(rtlrs (//,) ; -ukI mIi llir |

'l- a|M'"M'l'"l til.' ^.•i|>.Ml.iT«„w„-

.iltcstafioii l)\' 1

1

''•K i> ni(|(ir>.r(|

M' Ultlir,>,~..>. I,

I

(lolliiblf lliiil ill

^Wlllll, ll

linirutilc

•If -llMllill In- luii. tl

I" WW
iiild not be void CM

lOll.'ll tl

II ^\ nliDiil ,tnv' {,ij. .\ii(|

tlir Vim r li^82 Jl wa.-s tli.- {.laclic- ..j.,,, t.> ni.|.

back ui tlif (li-ed a furl ii-r ii't.'ipi t(,i 1 1,

nniwy {<!). (Ju ill,, lac,. ,,f ili,. ,|,.,-,|

'!>' nil til

I'll (I la.^c

ipLT .-taini-.s (yyj. Ami ij tli.- I,

•"c llll).|,.»C(| i) I'- .Nt

""' I'nivcvcl ,|„,;il,|

I'llf.H.

.
•! ,\tK II:

. ". A, ,1 |.

I"') .i"'', |i|i. I(j.'), liiti. \,(^
ii.i -' lilack. (oiiirii. ;{()7, .'iTs. |\,.,
"•' ''';'- I'l'^i'lM'' IS ..! ..„„. :i |.,,,, ^,,,, ,.

|Mr,ilivcly :iiip(|i-iii ijiitc. .s,.,- j

i,.l >ir,l„l,. p. hi. „. ,,,,,. ( .„n, i,|,„,,., ,,,, ^,,1,.

uhI.
II ..'.iIm.I.

i,/..i/., iji- i.t 111.- r.iti- I.I 11' I'l 1 . iiii ,,|, 1),,

•llr 11, .u -III

f till- c. ill-Ill, -Lit ll. II fur ttic -;il,-, l„ inj ,/. .,',/,
1

1

ii.J,-> I I,, ,s,,|

I., I'll l„.| \r,|,l (I. II

ii.'i I .iii,\,iiui-- » 1,,-r,' I

',-- i.t ,11, \ -I.., K

.111,"MM ,.! j.,|,,

-I'" I'i'il 111 till

(III

H- aiiiiiiiiii ,,i \

I 111. Ilk. til, I,- .

-ill-

•.llr ilii, s n-it I .v,'l-c,| l.-.IHI (/„,/ III,

ill'' I.t ll

' itifMiij: that th
nmi 1,1 of a .(•ii,> ,,f t

I' lriii,>.ii tii.ii i|.

riiti-ii. ip.!,, II

iii-t 1 iiiiiiit

II- '..ii-i.|,.|,,,

'lit. nil- ,1 -t.il

I'.ii |..i

\.iliii', i.r the iii.'l,'n.:;,it

III I

< mill. lint ,,r i,il

1 I hi'..-,' *'\, r|il,il

1 li-l',-, I , I «1,|. I, ,1

'Ii-l'l'l.itIII', "t till

"i-'i'l ll.ili-,i,

H' .nil,
. mil .,1

iif' II tin- J!Mh A|iril. I'tln. tlir ,|

Ik'I

lll'i I'll I iilU I

II I- at thi- l.il' - -I, It,

i"li i\, i.,.,|,

'I. lAr, 111,,,
I

III ill.- I |I,|,.

Uh.-l, th,-

.1 i\.,-.,l i;

Miiit i,r \,iliii- ,,| tl 11 . i,ii-i,|. r.i'i- 11 |.., tl,,

Km, •.•,!> ml ill

III

ii'ii I \«,,,i till i>
I

K

I,"HI

ilHI

I
-'..

I.Vl

II I;

I' i:

, 1..H.:- .. I,'

(.,'. ; 1,1-

Ihrlt ;- lii-ri-

.{I H

I

'l,v f.-,il, anil .,!>,, I,

i-.iit ,,( i.-,(i, ,,f ,|„|

;iiNi

I aii\ li,,i ti,,ii.i|

ll I-'

-i.il. ,",4 ,v

I am, ,11111 ,,| i.,|i„.

In

III i:.iu \ 1

1-1 .^1 lii'ilul,-, i,-|,|a

11 t. I-. .'i!)
I III,. ..^t

int; .{.'!
>v .U \ i

iiii|| .\' 1. I -!i| ,

'IT
,

ll.-) \
I

I .-.I 1,1.

-11','-', ,111,-,--

,

,ii.,, I,,,,,
I

>alri',\,., ut,.,i ,„, ,,,,,(!,, I ,1,,

'|'|'ri,|,ii,it,- In, riiih-nt \ aiii,- |

-MU .\|,i-,|. li.i,

'lllp 1- lll>)l|t•.^^,-,j ,,n th,
i-\i',u!i,! Ill ijUf»Uaiice i.f

'lll^ -^l,!

'Iilia,-| I,, I- til,

ii'i-i In n-nit-iii

- 1
1 1.- \ alui- T)iil \

soiuf oontra.-t 'naii. U-h,iv that ilal«

in, \,,|.,-.. stau;

4«-
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liidorscnipiit lie situiitf ill .Middlesex or Vorkuhin'. a iiit'iiiiii;iii(|iiin

of iiiciiioran- .
, i i- i ,

,lii,„ (,f
Ihf f.Viict liiiH' iM icjiistratinn ot ii iiu'inni i,il n| t|i. .i,

rcuiMlniliuii. VfyiUlcc ((/) is IllddrM'd tllflcim. witll llli> |iln|iri i, h i, ;,

Id tlic l)Ook and |iajii' nt the register wllric tin i||||\

to l)f tduiid.

Forniiil style

of Uriil

instill liiciits.

^tatiiui.

Kroiii till' >|if<iiiirii liflorr liiin. tlir iia<lri uili

stnirk with tlir still and In'inal stylr w liirh i Ihim. t.ih

It'^'al iiistnmiriits ; Imt tlic totiiialitv tn li. iDiin.l

evfiv |)r(i|itMly drawn dcfd lias tlic aiKaiitaiif, tli,! i

readi-r who is Hti|iiaititt'd with thi' usual orihi kimw-

onci' where to tiiid aii\- [laitii iilai |)oition of tin i uni.

m

and in niatter.s of iufricaey. which must fieiju.nih >»r\

this faiility of refereiK e is of inralniiaiiji' \aliii' T

li.iihewoi k of evciv deeil ronsists l)iit of uiie. t\\c. m thi

>iiii|ile MiiteiHt's. accordinf; to thi' niiniliei of im;. - th

the h.^liii'iiii. oi witnessiiifi |iail. "Now tlii> ludriiti

u ;tlie>>eth. i> rejieated. This U stitlnni is al\\a\ - \'. iiit

in larjie letter.- : and, tlioiij;h there i> no lnm! ;ii

if|ietition (it emiinistaiiees should rei|iiire it) \et \<\ t

iiiajoiiiv oi iase~., it oceiiis lait once or tuur ,ii ino

In the e\ani|)le al)o\e ^'i\en, it will lie seen that t

l> lliadi- ter trailstclllll^' (III >ill<' a lcM--e n| .--nliir -1
I

Till '1 hrliii

ll.it, I.I ilwelliii).'. Iii'iii^; pHit iif a Imiliiiii^; iimiI d'^ ii,i |tii|"-i

^i|iarati' li'Mi'iiiiMils. Hats, ur il»<'llinij>. Im rciiiiiii V.iii;, |iii'\

itiaiccit liiidi-r llic l''liiaiiri- Act, lHlli. nil llir iin I'liii i' iilii''.

ili-liiH'd ill tlie Art.i't any laiiil. .iiiil i~ iiiadi |ia\alili -iili.i' 1' i

(\rlil|itl(i|l.-. tliiTrili llli'lltliilii'ij I nil tlif i ii la-lnli. alli"!_'-t llur-,

.my traii>f< r mi -ale I't tin- fi'i' Minplc "f aiiv laml. m if iri\ iiiti i

la- ileliiicd in tlie .\i 1 1 ill any land, in |iin>ii,iihr i-f .iri\ ii'iil'

liuiile on or after tlic '.'".Itli .\|iiil. I!t|l». Thi' liiity I. viil !• ii ;i -

1- .iCriiwii dilil payalilr \i\ tlir Miidni . Iml diM- 111.1 ,iii».ii ii.

( hartjed on tin land sold. Sir -tat, I" Kd» \TI »•. - I

:(."> 41 ; I (ico. \. r. 1. <. I , Ijiui.'iI'ii \. I iilni.ii li"' ' "-i"

.„,l,'l-. I'.IU.A. I', ST7 ; llillh/n \. Ihlilml li>rf,.:,> I , I' n. -••n,

I'.IU. I K. I'.- .'iL'M ; i'i,hlli(l lifvrnuf ( ,,ll,lin~~i,„.^'. \ ' '( ,, I'.'l 1

K. 15. 4lili ; h'l'iiiil l!f}f)iHr (I'DniiK^vnirr- \. Iln/i", I'd.'-. \

.Mill; I Wilis. V. ,\- 1'. tl!M>. 7(1.1 Tl'J. 'l"/>. |.|i. '-'S.'!. .'I!!.!:'
iri'liu'iit viiliir duty on sales liy ,1 tenant for life of -1 "i' '1 ! I'i'l ''

Bellied land, I' '-"-'I is. as tx-tweeii liiiii and tlie reimiiiidi riiirii.
|

.\ iM.' -

m

lajnlal inoiir\ "
. and lio is empowered fo (li.irni- tli-- 111:01111'

'^f''"

on tlii. wlioli' or an\ part of the sritled land rniiaiiiiii.' iin-.l'i

/iV J/iir./.." \\yU<n,'. Srltlnl t:Malf-. I!ll."i. 1 Ch -'!>. lil. -' » n,- \

r 13L'-H l.T>, 2nded.

(3) Ant<,9- -"••

llH lelllillt

\ «llli. Illltv

oil alfs.

On sbU's of

M-M!j
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sHitonce on which the ,1ml is fra,no.l is „. follow.
•' This Ind.utur... .nad. o„ ..,h.|, ,, ,i,^,. j.,.^,,,.,.,, ^,_;.,^

• |.a.ti.-s. witnes.s,.th. that for so ,„wh ,no„..v A M .loth
-rant .vrtum pn'misrs ,mto and to th.- u^. of (' D „„jInsh-rs. Aff..rrhc.„a,„..sof,h.. ,,„,,... ,,,,.,,;„„,,

.'iv..„. an int.Trupt.on orcnrs for tl... ,.„r,.os,. of ,ntn.-mm. tl„. nrital
: and wh.., tl... whol. of tl,.. .ntro-

'lur.orv ,.,rnnMstaMr..s |,av,. I nn..-nti.,n..,|, ,1,.. tlnvHJ
'^''^""""'•;""'^''"''' 'prn.v...ls,-Now,lM.|„,|.,„„;,,.
-ni..ss.,i, Tl,.. n..-..,,,t for ,|,.. ,,mvha..-H,on..v i.

..ir^iM a ,)an.nth,.s,s
; .nd s.,o„ alfr .•..„„.. ,1„. ,i,.„..,o

'i'>nofth..,,rop..rfv. wln.hfurth,.r„M,„..|,..,|,..
,., ,,.L

I'i

'I- -nt.-nc... till .trstakvn „,.,,., I,.. /,,,/,,w,o,,
"

T,. ,i , ,

'''"•"'"' ^" '"•'''• <'"-" ^vhi,.|, „ ,nunt..rn,,.,..,||v ,„o

';'''V";'
'"' ''''"'

'•"""•"ts.,f,i..,..is..,„i.,,H,J.,.

''"^•'l'-ll"'^">"'T..ftraMsa.tion>l.,.,H....„,„,„„„|„;,„

"'"'' '"'"^^^"•''^- '"• i"fi"iflvvar,..,|, ami ., .„„,,!,.,„„

"

"7";" ^'"•'' "^ "'^" ^- I'^'v.' uiv.n ,. rar... ,.o,„,.,„„|
"'"'""•'"""'"' "f""-">-'H.I,. •,al,.,n.,n„-,an.....

""'"'

',VT"T'- ''""• "• •'1' 'I'" 1-1.,.. an.
'';-n.l.ivplan.dat,|,..|,..„„„„„:

, |„.„ ,o||o. ,„„,„,.,„,. „
;'

'.'"^ 'vl-vant to tin. ,natt..r m hand: ,!,..„ a ..v
'" ~'

"'"^"-'••'•'tal.stat.n.sl.ortlvwha, ,Mol...,|„n,. ,)„.„
''-^'^.......ntainmutlu..,^^^^^^^^

, ,

-'-^'-^•'-''••<^-MlH.rran...,,,.n,,,, uln.l, ,h,."-
'l-i:^tlu.w,tnossor..vi.|..„,.,.:

af„.r,l„. ,M|„.,|
I

l"l'".t,v. ..th..r at larg... or l.vr..f,.,,.,„.,. „..,„„.., I
,

;;-'v™..i ,i.,„Hn.^,,/.w ,„.,„.,„ ,,.,;„„
'''"''"•"

^ /'"-"li- -.. ,,„l /.... „ , ,..,.„„
;-'lv. M..!, ,,„al,fy,„, ,,,..v, ,,„i ....vnan,. .,. ,„ n'

i'""-

;:;"''';'""' '•^' "'-i -i '"••...„.,, „, ,,:,.,,„:

"" -""-n.- an. .„lram,.,i as to l„.„„|,.p,.„,|.,,n ,„,,,.„
'

'

';""""""• ^^""''l ^^'^t' '!.'. ,„l,. ,.. In. ..,,,... r„

"n-u-lo„th,Mns..rti..n,.fa..,.„unaor..,au.o!o„.
The
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roiiiiiu'nrciiicnt of scntenros, and now and tlitii son

few iinportiint words, wliicli serve as landtiiaikv, ,,

rendered (•ons|)i('Uous l»y (•ai)itals ; hy tlie aid nl thi-

tlie i)ractised eve at once colleets tlie sense: uhiUr.

the same time, tlie al)sence of stops rend- is it ii.\t

impossible materiailv to alter the meaiiiiii.' i>| ,i d,.,

without the forj^ery hein^' discovered.

It the reader will turn to Appendix (Ai. \u- w

(ihserve that the frame of the precedent >.nv(ii iIkim

the same as that of the old release; altli<iiii.rh iii t

former the clauses conveyinji the reversion. iVc. ,iii<l t

tith'-deeds are omitted as unnece.ssary (/). a- wM .1- '

covenant that the v iKlor is seized in fee (>). and m 1

latter the convevtince is made to the old u-r- tn h

dower (/), anil not simi)ly to the purchaser in trr. |',

thoui;h the chief clauses of the modern deed ol .ji.int ,1

in substance the same as those of the earlier nhiiM'.

will i>e observed that in the above precedent no ;itiiih

is made to rival its elaborate siiperthiity of rxpi.-i'

I'lirmrr The extreme luxuriance of lailfiuasie bv uliiiii h".

Mfbositv of
i,,^t,.,,„„.,its were (list in<'iiislied (") was in a L'iv;it ni-i-i

iniivoyamin;.' r- > '

Inrm.-*. the outcome of the faulty system of irnilllii l.ill

foriiierlv emploveil for conveyancini; woik. '\'\f l.ili'

of a lawver is very ditl'erent from that ol a (cjiM^t

print<'r ; it consists tirst aii<l chietly in accpiirinL; a niim

ac(piaintance with the principles ot the law. iIm'Ii

obtaininir a kimwledo,. of the facts ot anv partH iiln (i

which mav be brouiiht before him. and l.i-tly. in I'l.ii

(allv a|>plvin<i tosiich case the |)rinciple^ he Im- ji. > mii

learnt. liut for the last and least of tlicM^ ii.ni- .iN

did coiivevancers obtain any direci icniiiii'iaiiMn

IM Tillr .l.r.U |,.l-- ..II a ...M I'M 'I! \lrnu.!,' I'll".-

SIN. 111. I- ..I ill.' I. 111. I, I.. hIii.Ii ol < ..II\. \.II1. IhJ t"i'- M'!'. It

i|h\ lilat.-. with. .Ill 111 iiiL' i\ iImIi- h.ini ih.' I.M :"''!

|.ri-.-l\ iniiit i..ii.-il ;
//.OM. ..;'..(. >i\|irtil i. . . nl m \ .

-.'•!».

N . /'m... :! II. .\ A.I. ITe. iiiriili.iii..l HI I'.- li-
^'

1'

/ ,) {,,1,
, |. I'.llil, I 'oiu . \ I.! I. !'^' ' !-'• •'" •

,/) I../., p IlVi.



OF THE I'RKSKNT KOKM OF A fOWKYANfK.

deeds were paid for by the leiiutli. lik.. printiiii; <>r copv-

ing, without any regard to the priiieipjfs thrv invnlvcd,

or to the intricacy or importance of the faets to which
they might relate (/) ; and, more than this, tlie rate of

payment was fixed so h)vv that no man of .<ir(ati..n

could afford for the sake of it. first to ascertain what sort

of instrument the circumstancs miglit rcjuin-, and thm
to draw a deed containing the full measure of ideas of

which words are capable (y). The conseipieli.e of this
false economy (ui the part of the pid)lic was tli.if certain
well-km>wn and l<mg-established ieii;:thv forms, full ,,f

>ynonynis and expletives, were cm rent ainong iawvers
as common forms, an.l. by the ai.l of rhe<e. ideas were Cum.nn,,

diluted to the proper n-munerating strength
; net that

'""'"'

lawyers actimlly ins<Tted nonsense simplv fur the sake
of increasing their fees

; but words, sometunes nmieces-
sary in any case, sometimes ordv in the particular case
ui which they were engaged, were sutVered to remain,
saiutioned by the authority of time and usaue. The
proper amount of verbiage to a common fnrm b.Mame
well evtablished anil un.ler-to(.d

: and whiUt anv attempt
tn e.xeee.! it was looke<l on as disgraceful, for a hum time
It was not materially diminished. In tl,,. h,., ,.,.,iturv.

h'iwever, the art of conveyancing did n,,| cMape the
iiiliiience of the spirit of reform, which gaw iise i„
til-' real property legislation of I,'-,',:; (.). |s|,-, („). .m.l

;j
lU -..(.(I.V 7 Vi.'t,,.. 7:t. ,,|»,u. ,|,.,«„ „| I,,. .,,„,.- 'I- .lialL'.'s nf a s,,|„.,|nf |,nM.,|,l,- ..f |,,Mnr.,i |,v |, „_„!,

679

t' r liiisiiir-s ri'lUitii; i-iiliii-l\

'" r..|U(y.(N. ilii; wi'P rcMi Icri-i'l

hil'l'' t,,^,.,„^„« ,,r PNlurtinii t.,

'h. .-t il,l,.||,.,| .,alc. «|i,rli was
'ii'ii n.„l:it,,l ,,iil.\ l.v Icimlli.
I'f I'H-lNt.. I Iii> statute, till- lull
"f " li' i'''r nl.it Jilt; t,, ccrnr-v-
"'"-• » - II It l,l\,,l.l,-. Illllc'ss

i'l"^' ' ll" I'lil «as fm oii-uics-
'rei-.,, i,.,| III ..,,„„. c.iirt nf l,m
' I

!
a' V : l<i'aMii-> mi Cm-Is.

'''] ''''. -•! ' ..,1. (Is(ii). Hi,,
I
:'i.. ,,^.li onvpyaiiciiig lulls wnc

: • -ir!rri\ iivntilo. tlir-v were

• 111. r
"lii.li |"ua.|-l t|„

liran. ii.'s ,,| i|,,. !,,„

IVl Wlirll i"Tn,y,in. Ill- I. ill,

lie, nil,- la\,.l.|,', ||„' |,,Mi|, ,,! 1.,

a s..|iril,.i f,.| ^IrnMii'.' a ilrr.j u i-

ll\ril ,11 ,,11,- s||i|i|,,_. |,,r i.i.n
sc-\ciily IH,, «,,|.|-. .|. 11. ,111111,11. J
.1 /'«/(.

. Ill, I, .,1.1 , l!.„,l, ..! ( ,, ,,

lISHl. |,|,. HIS III ,,|,| ,j„
(i-rs ,,f ,-,,,ill-.l, I |;..,|j!| |, ,|,| ,|

i.'inniM-,.,\ I !-i:;c.! f l,..iii 1 ,,, , I,,,,

I -i .('/•. |i|i. III.', _'t I, ,!:;:, ,•; .i.

i;:!s.

'') .1"'.-. [ij.. JIT. 111.;, .",'!.'.

I
'

1 1<

I

'

r

I !
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C.sf) OF TIIK I'KKSKM Kl|!M OK A COW IN \\i
I

Sl.lil||llr^

I'ciiiiiiicrii

1 11.11 An.
IHHI, and
iirdir I here-

iiiulir.

•AL't.-l'llll'h!

.1- til ri'imnii'

r.it ii>ii.

Ucinmicrii-

tmn liy

iiimml^sinii i,r

jion rntiig"'.

|y.V.( (it (/)). Tlic cMll)! T.iiit \cllil,lj,'i' (it tin- <>M ,.,,

tnriiis was fjradimlly uccdcd mil ; and iilin il,,

diictidii of tilt' fonvt-yaiiif of land liv mih|i|i ^'i.n

tluTc was an increusiny tfiiilciit y mi the |i,iri ni

vcyanct'i's ti) iTailicatc sii|ifrtlii(iii> wmd^ li.im

prt'cfili'iits. Tilt' (lid svsft'iii (i| rt'iiMiiiiiiiinii

convoyanciiiy work n'liiaiiicd ^iil)>tMiitiiilK i|i.'

until l«S81 ((/). Siiici' that year tlif iimiuih i.iti.

solicitors for fonvfyanciny find oiIk r nmi im|i',i,

husint'ss has liivn ri'jiiilatcd upon iifw piim ipii, I,

gt'Mt'rul order inadf undfi fin- Solit itnr '

l!<iiiiiiii i

Act. iHi^l (f). rndiT thf inllufiicf u| th-' yr

svstfni of remuneration and of tin- chiii^i- in |ii,i

I'O .lull. |i|i. "iti.'i. til.'. ^iiiIk'iI -urli 111- l-,i iii-iiu

(1 ) Aiili. |i. L'17. till- ili'i-il>. «ill-. .Liij ..!hir

((/) Hystiit.i'tJ \ .'CI \ lit .( . ts. iiirnls a- riiii:ii! 1.. Im
•-. 4 l.'i. Is. the rriiiiinrMt mil riMsnniil)!!'. rn-i-ij iln ill.

Ill -iiliriliirs wii-i lirsl aiitliiinv'il fur ilniuiiiL' -m h '{••!

Ill !« Ii\ril liy ayiTi'iiifiil Ik'I with I wh -lulling'-
|
hi I'lii. i'i^i

I lirlTlM'lvr- iillil llli'llrliniN (»<• lli'l rilhllli ulldl iliirji-

( /„,, X. ./„,-,///,, I'.MlT. :.' h, H. an unl.-i nl |:i|'i. i in ,1

.'tti'.l). anil till- iiltiii-r> laxiiii; .uillmM^iil li\ >i I,. .hiK II

Nnli(iiiii> 111-.!^ wi-ri' iKTinitliil iiirrraMil li\ :M |.ii

111 have ri'tl'iril 111 tin-skill. laliiiiii W. N. :il-l I in .
I'l.'n

an I ri'>|><iii>iliilily imnKi'il. rliaifr.- >|iv. iiuil n; ^hiil',

(.) Slat. II ,V »."> Vict. r. II. may U- inrn-.i-nl i .limih

-^.-. I 7. Il\ llll> iililrr till- 111 r\t l.liililin.il \ 1-1 -t'l-

ri'iniiiii'rat lull uf .'inliiilnr-. in rcM-uii-. In ill '.i-i- ^- \

rcs|K'rt (if liii.siiKvs.s iiiiiiiri tcil tlir-rali- |iir-. nln •! ii. > !

with >ali>. |iiirrliii.'<cs anil nim' I. applv. a -'liMii mu. I

L'aL'o <'<ini|ili't('il ami with lra-<- iiniliTtakiiiL' inv liuini •

anil aL'rrriiii'iit> fur Ira-r- (ntlii i wiiliiii: iinilii lii- ' Hi'l.

Iliaii riiinint; or liiiililmu' lia-i-^i. iiiiiniiatiil ' I In mi',

anil I'luui'vam r> ri'^i'tvini; nnl. lli.il In- n iiniiii i i' li -'n

nr ai;ri'<'iin'iit - fur llir saim-. « lim n ruiiliiii: i" i l.i' pn '.
;

i- -'.

tlir tiaiwart lull >li;ill liavr l.i i-ii a-allin-il l.\ .>. in .In. II .

I'liinpli'ti i|. i« til III- til. it |iii- if nil Mil 11 ili.iih :
iiriii

^itiliiij III Nilii'ililli- I 1.1 the ri'iiiinnr.it i..h n-!l '• !•

unliT. In n-.|K'it i.l .ill hIIhi mi; t.i tin . il- |.i.- 'il...

riin\ i\ .1111 tllU' .mil Ir in iiillt 111 .'<i hrilnli- I -....//.-'' //

til. II- liii-iiifv- Ihi ii.niiiiiriali..ii :il til Ii iii'T I ii !• ' Mii
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OF THE PRESENT FORM OF A CONVEYANCE,

iiran(f,
jji

iissit'iimont, appointmrnt. lease, settlement, or other :k.

cdvcnaiit t(i surrender, miide hy deed, on a sale, iiinrt'.M.'c, ,|i.mi„. ,

settlement of any i)roi)erty, or on any other dealiiiL' wifli i.rfc'jv
property; and eonvey, unless a <'ontrary intention a|ji«ar-. kif!

meaninK eorrespondinij with that of eonveyanee.

l!''i-on for The reader will remember that, before the Cth .,,-

"rorli''"""'
"*^ ^^^' above Act came into operation, it was iiniier.-,,.-.

on a conveyance of land expressly to grant rights 1.^-,:

appnrtenant thereto, although the praitic.. wa^ •

include such rights in the t/nicrnl ironls (;//) : aii'l ':.,

the only I'eal use oi f/rncml wortiti in a convex iuicc ua--

grant, as rights or easements, advantages u^cd in n.:

neetion with the land conveyed as a matter nf fact, '.v;-;

out being rights legally appurtenant thereto (/r). f.;

e.\ami)le, suppose that a man has two jilots of !j:i,

plot A. and plot B., and is accustomed to iisf for i-

benefit of plot A, an artificial watercourse carriH] (nv;

plot H.. or a ; ,.id over plot B. These advantairescanr. •

be rights or easements appurtenant to plot A., for

are exercised over plot B. : and no man can haw aL

easement over his own land. But if plot A. uenrnr-

sold alone and conveyed to a purchaser "'
touetlienvr.

all watercourses, ways and advantages tliereuitli u-i

and enjoyed," these words would operate to uraut. i-

rights or easements, the advantages, in the natur.; ni

easements, at the time of conveyance as a matter';

fact used f)ver plot H. for the benelit of pint A. ilthoi,:.

the same never previously existed as of li^lit ,,<\-:i.

easements (()). After removing from the ilth strtieii":

the ronvey.tncing Act all words which ai'l iiotliiiu'*"

the l;nv (/;). we find tliis fact remaining, that hv vir;-

ot the .\ct a conveyance of land now operaie- to (cnv

all advantages oijiu/nl u-ilh the land at the ti:iie of i-:.-

(,//) Se,. „„/, . |,. i,i,-,.

(«) .1//^. p. ((>->; >.-. Williams
on ('onunons. Itis ITo

{n) lli/Vs V. hfl^iiii. I,. K. i\

Vh. lot); Krt.j V. i).,U,j, L. K. iO

l^ I!. liliO: !;-i'!:J:r' v. '.

IS Cli, I). (IIC; -..• Will..::!!

( 'otnnioiis. :ii."i :{|!', :i:':i.

(/)) ."^ee \\'m<. (Hrn. Stii-

•"I-

5-1
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vevance. Having regard to this fact, and to the estal)-

lished effect of similar expressions in the ease of the old
general words, it is considered that the ohje-t foinierlv
nought to he .'fleeted by the inserrion of ,,,')i. ,,,,1 iconls in

;i conveyance \\-ill now be attained by the operation of
the enactment in question (q). It will he obsorvetl that
the above section only oj)erates to convev advantages
enjoyed with the land conveyed nf Ih- fuur of rnmryuHr,:
Apparently it would not extend to grant, as rights.
advantages enjoyed with the land conveyed at Tome
previous time, but not proved to have been so "njoyed
it the time of conveyance (/•).

The emte clause (s) was a relict of the old release, and Estate clause.
«as much more appropriate to the conveyance of laud
by lease and release than to a direct grant (<). It was
nevertheless the practice, after the introduction of con-
veyance by grant, to insert an estate clause in almost
every instrument of alienation, where the entire interest
of the conveying parties was transferred, on the alleged Reason for
ground that it was necessary to pass any outstandin</ "f'^

"^ '''"''^

particular estate or interest which might hapjjen to be
"'"'

vested in any of the conveying parties, distinct from the
estate or mterest which such party purported to convey.
It was admitted, however, tliat no such ground di<l e.xist,
and that the clause was wholly unnecessary (>,). Indeed'
it was practically without effect ; for it was held to be
>ubservient to the intention of the parties :is gathered
froni the terms of the conveyance (x). The eiwctment
of the «;3rd section of the Conveyauc.ng Act (y) has
removed every semblance of necessity for the use of an

i^9<,lCh.ti02: 1 Urns. V. &P.
»'> ("/• 2nii ed.
^^ir) ;<ee Wm.s. Conv. Stats. 68.

(') Antt, p. 674.
") Antr. pp. 21!-- 317
'") Davidsori-9 Prec. Conv.

vol. i. p. 94, 4tlj ed.
(r) Hunt V. Rrmna,:!, Kx.

635 ; Rooper v. Harrison, 1 K. A
•J. 1 13 ; Xeurnr v. Muoriam. I,. R.
3 Eq. 91 ; Francis v. M niton,
L. R. 2 C. P. -.43

; and see Prict
V. Si. John, iOO.'), 1 CIi. 744.

(y) Antt, p. 682.

! t*

kir
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686 OF THE PRESENT FORM OF A CONVEYANCE.

cwtate clause, which has at hist been abanddind in |)rd(

tice. As the a|)plicati()!i of this section is (Icchiicd to hi

subject to the intcntiou of the parties as expressed in th.

conveyance (:), it does not appear necessary e.\pru>Mv

to exchide its operation in conveyances, such as leases {ni

under which tlie whole estate of the conveyini; partv i;

vol intended to pass.

Statutory
covenants
for title.

We now come to consider the incorporation iiitonui

conveyance of the statutory covenants for title. Adunl'

ing to our supposition, A. B., the v'endor, |)unliii>H!

himself the land he is about to convey. He will, tlierc

fore, covenant as to his own acts only (6). If we tun;

to section 7, sub-section 1 (A), of the Conveyancing Act

1881 (c), which is set out above (d), we may extraii

therefrom covenants for title suited to our prestni

requirements. As this enactment is contained in ;i ven

intricate sentence, so nuich of it as is unnecessary for oui

present purpose has been enclosed within bracket?

The words enclosed within brackets do not apply totht

transaction we are now considering for the fcjUowiiis

reasons :—Our conveyance is to be made by one persot

only to one person only, and not to joint tenants oi

tenants in common : A. B., the person conv(\ing. pur

chased the land himself, and. therefore, he does mt

" derive title through any one otherwise than by puielias':

for vahie ;
" there is no one concurring in tiie convey

ance by the direction of A. B. ; and the couveyatioe i;

not expressly made subject to any estate, interest ei

incmnbrance. If the above enactment be reu.l sTraight

through, leaving out the words within brackets, i*. Jiro-

visions will be found to correspond with the terms of tlif

covenants for title in the i'orm of conveyance given

(:) Stat. 44 A: 45 Vict. <. 41,

s. &.i, subs. 2 ; aiiti', 1). 682.

(a) See seet. 2 (v.) ; ante,

pj). 1)03, os4.

(/'/) Ante, pp. WiT. i'74.

(() Stat. 44 A: 4.') Vin.c. 41.

(d) Anti, p. <1S2.



OF THE PRESENT FORM OF A CONVEYANCE.

above (e). The conditions to [)( fullillod in order that
the required covenants may Ijc (h'erned to l.e inehuh-d

""

la our conveyance, and implied by law upon the execution
thereof, appear to be (I) that tlie conveyance must be a

nmveyance for vahnibh' consideration utlier than a
mortgage (/), and (2) that the person intendeci to be
bound by the implied covenants must convey and be
expressed to convey as beneficial owner (c/). The
statutory covenants for title are, however, expressed in
language so complicated and ungainly that the drafts-
man may well hesitate to adopt them. Indeed, beside
the involved utterance of the statute, the old .onunon
form of covenants for title (h) appears lucid and melli-
Huou-s, and the later form (/) terse. But if the required
L'uarantee is substantially furnished by the incorporation
of the statutory covenants, as appears to be the case,
the convenience of reducing, the length of the deed may
be allowed to prevail over the objection to their form.
We will therefore rely upon the statute for the covenants
for title, taking care to use the proper statutory words,
without which the necessary covenants by the vendor
would not be implied (k). Our conveyance will then
take the following form, the nature of the transaction
bung indicated in the reslatam instead of by recital :~

THIS INDEXTL'KK ma.le th. 18,1. day nf I„H.,.,nlM.r l!,l;i ,),t,Kktwkkn- a B. of (Vapsia.. in ,1,.. City ,.f l.„„,i„„ Ks,,uin. of > 'L|:enm. pa,, an.l C. I), of l,i,H.ol„-.s !,.„ ,„ th.. CommIv of MilmL.M.x
r.N|imvot the other j)art.

\V.TNf>.sKT., tha, in con.si,lora, ,/) of ,h.. s,nu of one thoM.ancl Testa,um
1

.Is now ,,a,,l hy ,1,.- said V. U. ,o the sai.l A. K. for th. ..nn-has. Co^ ^0"ft';-- UM.n,a„nl.ercd feo sin.plo in possession of the la roditatnents tion
l«.,naf„T,i<.scribed (the rrcei,.t of which .sun, the said A. K. ,luth Nature <,f

687

!•) .I«'.-. p. 674.
i/i DitUTont covenants are

iniplieil liy the use of the words
"' i:nirf,nal ountr in different
•"nvpvniicos

: f.ij., in a mortj.'as;e
i> '-"iutr rnvenants for title are
therchy implied. See sect. 7,
-'Jh.sfirr I /\\ tji\ jf<< -T>.

- • . •;. \.i';t \'~;, {D) ;

III', pp. (>()S. ()(i!l. ,iSL>, (iS.'f.

('./} i^ert. 7. sul)-sects. 1 (A), 4 •

'iHlr. pp. (itiS. tili'J. (i«J. (i8;{.

(/') See Ai)i)endi\ (A).

(0 Aiitr. p. 074.
(/>) Stat. 44 A- 4,-> Viet. e. 41.

^. 7. subs. 4 ; ante, p. Ijti!).

(i) Autt, p. 219.

transaction.
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688 OF THK PREHKNT FORM OF A CONVKVANCK.

Hrccipt. Iicirbyackiii'wicdgc) tlu'said A. 15. dutli hcivhy l'imiiI iN,)n.i ,„

;

t tpcral i\f '"//((/(») until tile .-iilil
(

'. I).

Wdi'ds. Al.l. I'M \r iiicssiiai.'(' (ir (riiciiiriit [iif<iil id ^itipln,,,
..f

/'.,
^ c,,,, i

I'aic-ils. I'll II \ VK AN 1) I'd III 11.11 the same |iiciiiiM'-< imto .nid i
> ^

i iii i >i,

Halii'iiduiM. (if the .--aid ('. I), in fee >iniplc (//).

In whnks.s, ,Vc. (7).

I'iccoipt. It is no longer usual to indorse a reeeijil fur th,. (,,1

sideration upon a deed ; for it is jji-ovidcd hv the ( ui

veyancinji! Act, 1881 (;•), that a receipt for ( un-nln.tii

money or securities in the body of a deed rxn uttd aitt

the vear 18H1 shall be a sutticient discharize. and fli.

such a receipt, or an indorsed receipt, shall, in lavoun

a subsefpient purchaser, be sufficient evideiK r ut tf

payment or giving of the whole amount ut the tm

sideration.

The above form of conveyance is certaiiilv Auixu

than that previously given (.s) ; and similar tuiiii.,ii

now generally adopted in ])ractice. Hut it can lianll

be said that the rights and obligations of tin,' jiartir> ta

conveyance may be determined with inerea.sed adira

or simplicitv by a deed relying on the provision-; of tii

Conveyancing Act, 1881 (0- The student, when h

proceeds to practice drafting, should never foitiet tlia

a deed is not an end in itself, but is only a iiiran- fu

ascertaining the rights and obligations of the jiaitif

thereto. His object should be to define tiiose ii;ilir< an.

obligations clearly and accurately, rather than luirtf;

or even concisely. It is of course unneeessarv that h

should e.\]):-ess what is clearly implied by law : hut im

fhe lea.st important part of his task is to saiisfv hiiaMl

that the law clearly defines those rights and ohli-iatiuu

for which he omits to provide.

(m) Ante, pp. 217, 220.

{II) Ante, pp. 608, 082.

{o) AdIp, p. 220.

(p) Ant), p. 218.

(!/) Aiit(\ p. 070.

()) Stat. 44 & 45 Vict.

i. 54, 00 ; iKe W Lus.

41.

.Stats. 227- 2:!i\ Tl»' abseiio

of au ind(ir-c-d irtii;,t wa

fennerly regardrd ii- ;i Mi-piii"U

oiriMiinstanci'.

(.s) Anti, p. OTii.

(() Stat. 44 vV ..1 Vi<-t. c4l.
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OF THK PRRSKNT FY.HM OK .\ roNVKVANTK. (;.9

It is lu'vond fl.r srop,. of til., pivsorit w„rk to rntcr
upon a (Iisnissioti ,,f the foriu^ n..w irpiirr.illv n-v\ m
.onvrvann.s nior.. (•..rnplicaf,,! than Ihr aln.vr'. |',„r .,s l-rn, .,f

a niort-aue of lands has fon.i.'d tl„. siihirct of a n-vvimi.
""";"-'^'-"' ""'^

'•''^'l't--("). an.lrHVn.m.H.asI n f,v,p,..ntlv ',..,1,. to

"'

till' -^rtllcniciit ot laii.ls ,,„ ,nri,il...rs of a f.nnilv siicr...-
<ivrW for lif,> an.i i,, tail (.). twr, n.oiv prccrdcnts ar-
iipprn.Icl to cnaMc tl:.. stu.lrnt to s..,. |,o\v thr.M tra.i.-
a(tinn> aiv ,,im.M| o„t i,, prani,-,.. Tli.. notrs and tli..

r<'l"-™ccs aivni tluMvin \Nill sullnirntlv ...xplain tl„.
van,.us claust.s contained in the dc-ds. Tlu' outline oniv
IS iiis..ito.| of soni.. of th.. provisions of th.. s,.rth.ni..nt.

'

I. M.nnv.u.v. or Kkkkmo,.,, |,as„s •,,, TiiisTKrs ,,;)

THIS IXUEXTl-KK ,n:uU- ,1,.. IM,. ,,., ,, ,„„,,„;,„,, ,,„

-it.At ii^rlmk. hi, l„.irs ,.x,.,.„„„.s a,|„n„istrif,„-s , r m^m-hs ,) of
'"• '"»• l'."t an.l C. I), of li,,.,,l ,l.^rn/,i:.,„l a,;,l K. F ,.f ,„",„,,
'-.'/';""! l.m-inaftor refon-r,! ,o as -.l,,. ,„ort....,,., ,

'

wlu.hnpn-,,,,, shall oxr,.,„ wIht.. ,v,,UL'naut to ,|„. ,.o,„,.„ i„,|,„|„
"'•-"Mvor ot ,l„,„ or ,|H. ..x,.,.,„o,x on a,l,„nn,. ouor. of ^^.h-nrvunr ,„ t|i,.,r ,„• |,,. a^ML'Ms (;) of th.. c^fh.'! |iarl
Unnaas the „,o,t.a.o,- ,s s,.,m.| ot the h,.,v,litamn.,. I,.,-, in- Recital of

M.IW.. p,...-i07.v n,i,alMotp,v,.,M.Kav,.m,..tlH.
"''^"'•

^i 1 V 4-J;''444'V;..'-'- """'-^—' l"-l -Wn hav: It

,'
I

'•,'-'.'
,

'-.Tital thai )„ wa, mm-,.,! ot or
-. ..-rpn.tat.oa daus... of othrrw,.. w.-ll ..„t„l..,| o ,

i„, If ,, |„ ,a I 1 ,

'i'tifl''il 111 f,|iiitv hut not at law.

'
-a.-r I, s ,ot at tlu. fro„i the fan that ihr ,nort.M-or

^

" I I -^ lee.1 the lejxai e>tate enters uito eovena„t. for ,,^0

>
«M ai ea,ly m mort-M-e). .-,|!l. ,S I,. .1. ,1,, ,s,-, . /,.,„',' ,]

- -il.l afterwards ohtaia ,t. .1, ff. n,. v. /y,,,/.., //. J ]i i \

'

'I'-w. ,,reeise recital of his -'Ts />,„ ,1 r,,\/ 7/ > v/

:;;;;;

;->.i.i take etfeet hy :u'.-i/.T,; ::^"^ ;;,::';.
' 'i"! '; pas.s the .same k-al L. R. ]u Ch. -' r;, ,. .„! F,, ,J''•"- "I'liout any further eo„. ,,.,,. , „ / '

/ ,,„
,,'',,.
" ' .'

'

r^'
'!;;:;•

'"/'"' '^'•^•"t'''^-. H„t s,.-:,i,,. uxu. /,: n. ,;„„,;,;,;•

-.1, «o„|.| not have this I ( 'h. 1 ;/'„«//„„ v .)/r,„r, . 01.
.!'.!': ''''"^«f» innopent con- 1 K. B. 400.- \V,ns v .^ p ^

.>or would an ambiguou.s ed.

44

ii

II
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m) OK TIIK rRK>i:NT FORM OK A (••INVI.V.\N( r

lU'iilal (if

imrccment
for loan.

1st trstatiim :

I'livmnnt to

pay rnortjianc

money.

Kccciiit.

( ovrnant to

pay interest

after default.

2n(l testatum:

.urant of land,

Operative
words.

Parcels.

Habendum.

I'rnvisn for

redemption.

Covenant to

insure against

tire.

And WllKltKAs tlif iiioit;,Mv'i'es have airrecd lo li'ii I I-, il i

i

;;ii).'or tlie .-uin of I.IKMI/. iipmi liaviiii.' the repayiiiciil ll»iM,t «ii

interest at the rat<' lii'reiiiafter nieiitioneil se<-iired mi iimiuhi In n ii

after ap|K'arinn

Now •n^l^s iNDKsrruK wirsKssKm that in piirsiMnc . .if ih, -n

atrreenient and in consideration (')) of ti.e sum of l.uno/. i||„,|| li

exeoiition of these presents paid to the niort^'ayor liy I lie ni' iIlm."!

out of and as money hi longini.' to them on a joint .ii. (111111 10 it|

reeeipt of whieli sum the mortuayor iloth liereliy .11 kii^u ! iIltii ;,

the mortgag( r doth her( hy covenant with the m(irt;.ML'ec^ in |,,iy i

the mortgagees the sum of 4,(t<H»/. nn the ISth day of .linic l!i|| uii

interest for the same in the meantime at the rate of I/. |ici nnl. |«

annum (r)

And IV AND so r.oNi; \s any prineipnl niniicy ^liall r'lnun 'Iv

upon the security of these iiresents after the Isili d.iy nf .liini' I'M

to pay to the mortgagees interest for the same at the lair .ilnn-i]

l)y ei|ual half-yearly jiayments on every IHth day of I in cihIk 1 aii

18th day of .hine.

.\nI> this INDKNTl RK AI-SO \mtnksskt)I that in furllld |iir

suanee of the .said agreement and for the eonsideralion :ifi.[.vii

the mortgagor doth hereby grant (/) as iiKNKrii ivi. ..wnkk (/) mi!

the mortgagees

Ai.i. TH VT {in-iert dfirriplhiii nf /iropuli/)

To HAVE AND TO 1101. l> the same premises unto and t" tin n

of (/i) the mortgagees in fee simjile (1) subject to the prnM-., ti

redemption hereinafter contained

I'K()Vii)EI> at.wvvs AM) IT IS iiEltEBV A(;i;i:i:ii \M> |pi:i iM;t:

that if the mortgagor sliall on the 18tli day of .lime 11H4 piy in tl

mortgagees the sum of 4,<MMI/. with interest for the -anic m tl

meantime at the rate of 4/. |>er cent, per aiuiuin then tlic iiii.ii.';il"'i

shall at any time thereafter upon the re((uest and at the ci-t of tl

mortgagor reconvey the said premises hereby assured to the iim' <

the mortgagor in fee simple or as the mortgagor shall ilirnt (/.;

.\ni> TIIK MOKTiiAcoR doth hereby covenant with tlic iiiortL'iL'"

to keep all the messuages and buildings now existiiiL' o" hcrcaftt

to be erected upon the hereditaments hereby assureil iii<iinl humui

loss or damage by tire in the sum of — /. (/) at the lia-t ^o Lmi' e

any money shall remain upon the security of tlie>e prc-cnt- in

duly and punctually to pay all premiums and sums of iiiimt \ ii('ii--:ir

for such purposes ami to produce the policy or pi. Inn- nf -m

insurance and the reccii)t for every such paymenl to tlic nnirtL:iL'e(

at any time on demand (m)

(h) Ante. p. 2 lit.

{<) Ante. p. tj2f).

(d) Anit. p. (jSS.

(f) Artie, p. .597.

(/) Ante. pp. 217, 22.").

(•7) Ai'Ir. pp. (•>»)«.. (iS7.

(h) Ante, pp. 219, 220.

(/) Ai:ti. p. 2IS,

(/) Ante. p. tili2.

(/) Whatever aiiimini iiiiy ii

agreed on it slioiild "f cniir-i' I'

sulticient to rciii-tatr tlic b'jili

irtrta if rlfiat royprl

(m) hiuch a covrn^nt is a!mo;



OF THK PRESENT KORA, n^^ ., roxVKYANT K. 691
Am. it is MKiiKKv a,,i,i:ki. thnt i|„. .„,,,,,,, ,

linvinl-rfMi-.' cnntiiiiK.I
"' "'" "'^"i.uu nr\, '-.v rnort-

.\M. n is„K,a:in v,.i<i;,.:„ .1,.,. ll,,. ,„.„,., ,, ,, .

""~"'"'

'"^ •' tlx' |".w,.rs of L.^MMi; ,.iv,.„ l,v Inv t"

' ""'"""' •^""— K"striru„„ „n
"itlH'Ml the (..iisrnt in uritin.r ,,f ||„.',,, ,,

'

'' "" "-'-"" "' I'l'i.l l|H'..v,.,riM' nf

Am. thm- ,h,nnu tl„. o,,'!!,,,,,,,,-,
,',"1-""'"' tl"-M„„t...

;;:is;-:;';-r;::::;;-;;;:r-''-'"-

-";•""'-'" --^Nf../.;;:: n:::;;,,;''r''^''
•;''- ^''---^

'"'> ''^'l'l"''i M, „r al.nul ll.r ,.x,.n,M. ,,f „„ '
'^ "'"' "" '«•

>'Mr,l ,M orcx.Tcis.M.- I,v tl„. „„,rt. ,,,„,.' '

'"'""^
' '' '"'^' ''•'''''' f'"-

|ilrMTlts(«/)
^' -'"''" """'-•I-'''- .III. Ir- !(„ ,, linnlljiit.irv

In uiTNKss A-c. (()

2. A Skt

nils iM)..:.vn-i!K m..,.. „„. ,s,„ ,,,, ,

/ '

I'"' '- ' •"f|''-'''/''"'"la.„l(;. n „f|,/,v,,„r ,,
'

^'''""''

'•— I Mw,..„ „,.. .,i,, a";'":',,;,';:
" ;'-- ui,..,.,,,.,, ,,., ,„.

.,,.,,, ,_

'^'nrmrnt ,„ this iH.h.lf ,,„„,,,, „„„ .

."";' '" l''">.M,i,... „,

'"l''l "Mrriuu. tl„. .ai.l \ |{
,'""•' ^'''^ ""' -"'I

•'.'l,,..ii.l.,.K.
'"' -^^ "•''""' l—>.,v ., an, ^^M:n,.,„:, ,,.,...,-a,.,.

,111

lilt

lint

\M> siN(;n,\n tlic

"";::::!:;:""--'"-'">- <.<,„.,, ,„h:s:;,;'
->iia

ir.liil.. Ii,-r,.|,,

ami, |'a,v|.i

iiiaiKir iiiaii~i,,M lii.n,,.

t> ilc-iril,,.,! Ml t)„. s,i„.,lu

'::;.';.
' ' - ^.k,

'il»<l.V~ lllMTtfd vvlicii tiiC rM,,rf tl

".t.'-iT(Tt(.,itli,.ro,,„.
"/'f..(. an.l ,. ,.v,,,,|,|,,| |,^. ^^^_
''"rivivaii,,,,^. A.,. |!i||, ,;, ,1,,

"I I"'.. |i. (il4.

i"l •'"''• !'['•«' •«.»!! "ft.

-"•i>.' or any ,,o„,.,- ,„. ,,.

%'i^fr til- s. -I ,-,;,., ''::,^"^'::' '• n.
;f';;'"iH. ian,i. s„i,j;;,rio;i;;
'"""-'-"•. willPll „-,„il,l |„. |„,

''"'-!" lMM,,u-r ,1,.. ..,,,:,„,
"Mh.^ir ,„,„.,.r of sal,

)avi,ls,„|s Coiuis,.

:;:''-^ '"'"tlia. .„,i-„ai,.;

-'V
'" '"'"'u'ai.'.v.

: „,,,,|
""i'''llMltv III ,!„. ,|„„,."

'

-'-' -- w„i,.,. Mil,/; I,::;.";:;

";;'"i'~.:;4.i. „.,,.,. imi, ,.,i.

_Ji lliispi-oti'rtionisKivcn bv

«"h rcwicl to the exercise of

(') .1/7.

fi i.-f.

|i. Ii,.-|:

(;). a. I.
' l"'"l"'i-

(") A"tr. p. tililt.

(') •I"^, pp. 21s. 210. faro
44—.-
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f)02 OF THE PRF.SENT I'(»KM OF A CONVKYANCK.

Tiiflir ,f T.., ii: I --i: !! tl I A. It. In fi'c siiii|ilr until 1

1

the sctllnr III iir

till till'

• \ ,iflc I III. ..|. iii,ii/,:li..n llicrrof I .)

iniirriiic<\

I 'in nmncv
rfiit-ihnr);!-.

J'"

\\, III!

It ll

tliM (In I'. II. -lull tin lultli

il iIm .1 .\. I!. ,111. 1 I
. It. ri..i\. ..Ill ..I .ill

thr \r.ill.\ li'lll -cI|.1Il:i- nl IllM)/. li-. liiT -^rpa nil i- |.lnpi it\ I..1I v

niii-niM- fT'.iiii I hr .1 iv nl li,. ,|,|Mi\M I III lin! l.||i;lt |.'M ( , I
|.i r

tii'ii of till- -ml Hiliiiil.il iiiim.p.'i' mill I'. I..

l|llillt' 1 ly |ll\llirllt- nil llir 11-11. ll .|IMlll ! iln- U

ll.illlV) ill.' hl-l |.,IM'lillt i.f ,111 ;i|i|M.lll'.llr.l |.

ll-!.

111.

1'

II 111 I'll, II III 1,1 ll. llii' 111 .1 ..f --111 h l.l,ll l.'V .ll

To till" llsr of

tlio settlor

for life.

.lointuro

rrnt-cliarpc.

. ilr afli'V tlir -nlrmili/al |. .11 ..f I lir -,llil llllrll.li .1 III .1 II

il.ji-i 1 111 till' -,iiil lint rli,'ir'.'i'

'I'l. I ni; 1 ^i: of lln' -iml .V. 1 1, iliinnii In- lili- i'. i » ii h.

ii'iil ..f «,i-lr |i ) .\ii.l aflri- In- ilr.itli

j'.. iilK i^K thil llic -,i!il <'. I), -hull llirii.'i f.iilii I.

.\ii'l

lii'i- 111.- ..Ill i.f .ill till' |ii I 111' VI iirlv r.'iit rlrii.'r "I

\\:\\ I if joint 11 I'l • mill ill liar i.f .I.iHit (</) to ronini.n. r ti":ii i!;,- i| n

if thr ilr,'itli ..f tlir -,iiil .\. I!, anil to lie p.iyalil.' I.y .'.|ii,il ,|ii!ii.iK

[layini'iits mi tlir ii-iial i|iiartiT days with. ml my .1. i'l. !i. n

the lir-t |iayiiii'iit, of an a|i|.i.itioiu'il iiart (
/'

) ..f 1 hr -,ii.l n nl ,1; .r.

to 1,1 ill- .III I III' lir-l of siiili iiiiart.T ilay- « lii-li hiM

thr ilrath iif till' -ai'l .\. K. 17) -^H'l >ii'ij«''t L. ih. -.M i. ii

To trust ("N in i: I '-i; if till

for a term thnii-.iii.l vii- to roiniiii'ini

K. K. ami <;. II. f,.i i!

from the ili.itli ..f ih,'

to rai-c

jiortions
hoiit iiii|.i'arliliirnt of wa-l.' (i) il|ioii

till- |.ri -ion- III ifll'l- iIitI.I

1 III- Ini-i ,111

ri.lll.lin.'.i .\i

II. I \ i;

.1 .,!.,.',•

To the first

and other

sons of the
I

iiinrriaL'c in

tail nialo.

To the s.ttlor

in fee simple.

-nil trnn

'I'l. THn 1 -i; .f Ihr lir-l and other soii- .1 \, i;

( '. 1 1, -i'\ I I'.lIU .lllil -llrri--l\ riy 111 rrlili III. |. T . .ih

riliii'.' to ..iiiontv in t.iil iiial.'(/,) with I'.in iiii |,

.f th. .1 A. , in fii' -iiii|

iii-t he talvin diilv to limit an (./) Anl.. ,.|,,

-tato in fee siin|ili' to the L'railtir (. )
Sir n..'.' >/'< i h,

till. -I- to whom thr ii-i- (./) .1' '• . p. I

•'

to ii-c-. or

of the lands i- ;.n\en will I i'..

IcL'al estates liy the ii|ierat i..i. "f

the .'Statute of I -e- diiriiiL' Ins

lile i.nlv : -ee Pyr iMla ; ./. »

(./i .1. ii.'i. i:

/,-
). ../. I'r. Cir. L':iii

ih) .1,..'.. |.|.. -.|s.

CI .l-'^. |'|.. l-:i.

(/.I .1,'/.. |.|.. lot.

(// -ll./'. |.|i

.1/, ..,/'7/, V. ./.lO'-. '.. - 1 1 ; Sie.'. liiiiital i.'i.- ,11'.' I h'.-.' ' I, 'i;,..;.

\',,\\. I lit. ,^tli I'd, ; Willimii- i.ii tune. I in a -i 1
1 i. ii;. it' .•: li.' i.i

."^ett lenient-.

Il.irl.ll - I

(1/1 .1"'.

/,, Ihn.l.i .(

•itnirl. I'.inT. I 111. 4li. \V1 'i

(I I
IS mane ii\ a

(.<) .1' "''
I'l'

:!ll :54:!.

» I'/)

10-', 11

l)a\ .i-..ll. I

(/.) .'inleil.

life, and hi r- i. i. n.! ii, I i.l.

ir atltiiiiii.nl

(;i .IW. |i,

(./) |.,'. li|i,

(/.) .(/(/. . lip.

(r! A„h, p.' [IW.

i:iii.

,. IC.'.l. »73.

Il'.t. -JJI.

liniital ieii> an i,i

iiM-e all-.

e,irrv out -ueli a -.'Hi.'an-iu
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I'll d (ill), mill iniiii^itiii^ fill till

iliiiiiii/ iiiiiiiiiilii iiflii llii yillliii

iiiiiiiti iiiiiiii iif llii

il.iilli. Jill llii mil

.^;,/„

lliiil /lulliiiili I'm Ihiii 1,1,1,1,1, /,„ //,, /ii.iinl J.., I

illlni'l , nil 1/ lill^iii

Ills III III liiLi ,1 1,1, Oil

lj.,1 i.,.l,.

Ai>|Hiiiitiii('nt

<j( liiiHti't f. fi r

I III' |H1I|MIM\S

iif the SctllccI

Ijinil Alts.

I'liivisiiPii

<lis|«ii.sin;;

with mil ice

to siirli

tnixtccs :

And with the
H'st lilt inn on
hair or irasr

of |Mini'i|ial

mansion
lioUM', At.

I'r.ivision as

to lint on
mining' Iciisi-s.

iillliii In jiiiiilini II Jiiliin iiiji, mill h, i h

iij II Jul III mill liiiiji ((>).
I

/-' lijihiiii,

(II). I hill full.

I

I"

mi/i iHiiliiiiir J.i II,. ,1.1,1,,

Am> it i-< iih:i:iiv m.iikko \m> pki imikh thai ih.

anil <'.. II. shall >» thr t

I'l i:

nisi II .f II

till' Srtllril l.anil Arts IMNL' to iHlMli

irsr |)fi >in Is f,,i Ihi

• oiiMvanriiiii ami Law of I'roiMTlv .\rl ISHl

//) ami Ihr l.'ii.j

|.in|„

I'/)

Ani> tiut It shall Im' lawful for thi- sai.l A. It. . , \, i,

or any of tlir |iowits kimii |o a tinaiil for lifr h\ mi> -ii,| ^

Laiiil Arts will ri'spiil to all or any part of Ihr Iro.liii

lirrilpy a-sunil without «ivinn to Iho Iriistns fur Ihr Ihim !.•

thiM' |iirsiiits for the |iiir|Mi»rs of ihr saiiii- AiN
inlrnlioii III thai l><'lialf(r) ami jis ii'^Mnls thi- |

iii\ ii'>ii .! lu

lil- ..imI.'lOlll

|i.lli lililr,,!

hoiisr on Ihr saiiii' licrrililainriits anil Ihr |iha»urr

park anil laiuU usually oniipii'il Ihinwilli or aii\

'is|KTli\(|y witliiMit Ihr loiisciil of the saiiir Irii-lir- ..| ,in

thi' Coiirl (.»)

.\mi Til a r till' wholi' of Ihi- rtiil icsi'r\(il hy any irniiiiiL! iiiv i

thf pninisi's to hi- yiaiilcil iinilrr the Scttlril LamI Ai Is l>s.' |,i
I v«i

shall Ih' rcriiviil hv Ihr |KTson or persons hir tin- tinii' In iml' i niiilni

to rirrivi- till- nut- ami protits of the prrniisrs anil sliall I"

liy him or llirm as irnls ami prolils

shall he srt a^iilr as lapilal inoiiiy arising; nmli

l^inil Alls (1)

iiart of

I till

Mlr.lM

ni\ ^111 h Hill

Arciimiila-

I ions iliirini;

m-nority.

An 11 III \r in Ihc ivrni of Ihr ilialh of aiiv lIlM-lwll ll.

Ixu-ii rntitlril in pos>|.s,ion to tin- pmiiisrs hir an r-l.id m i nl mi!.

Iiy Ihrsi' pifsi'iits liiiiiti'il |o him as piirtha>ir iiiiiln iln i.r ni

fwi'iilv-oni' viars tin- saiil K. !•" ll (;. H. or othii- till' ll

Inisli-f liiv till' tiim- lirinji of Ihcsr prosrnts shall liolil any tiinil hIm

they or In- ma\ Ikim' aoruninlatcil piirsiiaiit lo Ihi' IJnil ^nti'ii i

thi' Conwyaiu-iiii.' anil Law of i'roprrly Art IsSl niii vl iiiniii

aiisjiii; fiijiii the pri'iiiiscs whil.sl surh iiitani was m. iniiilni

(ill) Sec Wins. I'lTs. I'lop. 4ll!». («/) .1/./.. p. ;L'I.

MH. ITlh I'll

(ll) Aiili. p. .'iS-t. As to ihi

lijril anil form of llir Iriisis silllor. win

(/•) .l«^.|.|.. IJi,. I:

(>) Anil I.'I. I

Inni-ill ^1

pp.

of a lirin li

Williains on Siltl

liorlions, sri'

inii'lili' :\<>.

will iiatiirally il< ~

nnri-striitril in lii» r\' n

In 1.1

L'5!» '/• Daviilsoii, I'icr. Conv. powirs ^'iviii IivIIm .1li.il l..lllil

.'t-'l. .Mil 111. ; iii. 4(1. itSH. Alls hut il i- IH't . .IMlllLll.

:iiil 1(1.:

J 'rein lent s

I ).i\ iil.son's Comist' tin- lasi- of faniih vUlv

l«th eil. so to rrmovr tin- 0-111. ti..ii ii

(o) Sec Williams on Si'lllo- thi' sale or Inisiii- .t iIl

mi'nfs. 2iMI ; Uaviilson, I'rec. ii])al iiiaiision lim

IV, iii. 4tU) ,11/.. 1(K)1 dg., 3rd ed.

A -I I I I'li

(0 -•I'l'-.i)! ). I2'.i. l.iii,
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(lit.,

,K,-.«M.m ,.,-... riHl .„ a|,,,lv .!„. „...„• ,„ tl... ,.„nl,a,.. .,, |,.,„|
in Kni:laM,l .,r \\,il.-. i , In- m|||.,| ,,, ,|„. ,„I„Mm... us, , „f i|„.
...llrMMnl lMr.l.v iim.l.- l.„l «ilh liL-rly l„ ,i|,,,lv iUv ~:iu,,- in „„v
ni.in.Mr in wlixh r.ipih.l nionrv i.riMiii- iin.j. r K,. Srttlr.l I ,„;i
Arts ISM.. ,„ |M!M) f,„M, .1,.. „.l.. „f .,„v l,„„l „, ,.„1,,| «,„.1,1' |„
ap|p|i .l\>\r („)

|\ W ITNKSS Ac. (/•)

•IV Srhr,liil.' ,,l...v,. n.frm-,1 In
| ,,„„ „ /,„,,,,„/„, ,/,„,„,;„„

.</ r*l 'ini/n ll/l II, II l; IJi il
I

(I/) 111 ilcfiiiilt (if thiM |iri)-

w^iiiii. till' IK riiiiiiilat lulls wmilil
Ijiliiiii; !! thr iiifiiiit n Icjitil |«T.
-I'lml ri'incsciitativcs. Src W'riis.

I'nin. Slat. J(H(. 1>(|<».

(J) .1"'-. p. ti7.".. •DiTil-, cif

^.t'tlli iiHiii ,,/( i,iiirriiii/i- if ri'itl

I'^tatr an- iliarK'i'il willi a staiiiii
iliily i.f III., ,,nlv; .„.,. ^,.„ I,,

HMw. VII. ,. N. H. 71; „„/.,

I'p- '^1. '1- ("). It>«. II. (<). --'»,
II. (/.).

* •^laiiip on
man imjr

••'ttlfiiirntH 1,1

rial I'^lati'.

I !*

!t

I
'i

.! .

i» I
.

i I
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1*AIM VII

Of I!K(;istki;ki) i.am

I ?

liavc -..,.11 (^0 tliat iuhI.t th.. L^m,! T
I'^i-i iin. I.^'.»7 (h). ;,ii(l rill. Older in (

laii-lcr Ail-

1" Ctiiincil 111. Ill,, til

na.T, ivgistratioii o| fh,. title to land
iniiiitv and i-ity of London lias I

"II -.i!... It is tjii.n'i'or

> Mtiiat.' in till

)i'i'n niadi' coniijulsnrv

V ni'ccs.virv to «

the <y>trni (jf registration of t

Alts. Ifei^istiatioii of tit

'J:\V(' Millie aerount
itlt' cstal.lislied hv ihe.ve

viiliiiita ly system by an Act of i

( was liist introiiue ed as a

MviriLT met with small snec

^^•1^ ('), but tliis A et.

I..iii<l Transfer Act. 1

Art (if ist:

^7.". 1,1). M

ess. was siijier,,ed(.d iiv t li

I'gisiration mider ti

i> was also onti|>tional. and was l„ii >,!
'•nipldveij The .Vet of J.s'iiT and the Land T

iloiii

.i'l">. IS'.i.s and ii»:i;5. amen.led th.. A
o-uil inijiortant parti culars, lii.,-ide>

'.iiiijMil-^ory regisfratioi

lansler

if I^T'i in

pIO\ l.jlll^r f,,,.

et (

'I (')• The Rules of Jidi;; have 1

hiiid Transfer Rules. |!

' III llie iiianner ahv.idv ,1,

'I'l II amended bv

md i'.»n,S(^'j.

lU

'' ^'n. .'is .V :\\\ \j,,,

'V I'l \ irt.c. (i.-,

i~latc-. Ii

'. NT
;

(
\\ 1" t!i) (

iaii(ii\- I, I' •! (K'i'lar.it

< ' ..ml iif

'^^1-. V. \ 1'. ,-,.

-•") A- -'ti \'ict. c. .").-{
: |.|

. I A. I ,,| tl

'•> A I'li \

I'lTMiMs ci:

••"'-'/.. 14tlic(|.

stv SiiL'. \. A !'. .",1
I

1- Tin- .\,i ,1,

i.iii ..f

'TOlli..! t.. I;n

ll' ^ailU' S(',~>|n|i,

i'l. I'. '>7. I'li,-

liiiiiiii.' til l)(.

HI 111 [io>sc.-,siiin fi.r M
III li'i- >illlnll'. nf ,1 I

ippi-ai- (.1 |ia\,. I,.

('/) S(a(. .-JS A .-{ll \i

(') .l"<.. ,,,,.
.M4.

:

ill. r,-A.

.^u. r t,, ,1, post- (if suih II' •l\>i Xi.v., II
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<»llii'c(.f Li\ii

Hcfiistiv.

Wliat land

may !«'

ri'L'istcri'd.

Cdl.ylM.M^;
CllstdTIKirV

flV.'ll(.|(ls.'

I I'lidcr the Land Tiaiisfcr Acts, iSTTi ami ISIiTly).

tlicrt' is cstablisliiMl an ofiicc of laiiil n'gi,-~tiy. wiili a

rt'i^istrar aiiul otlici- ollicials. Application may he iiKiiic

at this ottice lor registration of the ap|ili(anr di lii,

nominee or nominees as the proprietor or |irii|iiirtiii<.

either with an absolute title or with a posscs^niy titir

only, of any freehold land, or of any leasehold laml ImM

under a lease whieh is either immediately or imiliiitrlv

derived out of land of freehold tenure and i^ fdi or

determinablt! on a life or lives or for a term of yrai> ol

which more than twenty-one are unexpired (/,). An

underlease is, but a term created for moitua!:<' |iur-

])()ses (/) is not to be deemed sueh a lease (/i), (n|)\-

liolds are excepted from the Acts ; and so are (u>tiiiiiaiv

freeholds (/), in any case in which an admission (u any

act by the lord of the manor is necessary to pnlect tlu;

title of a purchaser from the customary tenant (///). TIr'

term Idtid as used in the Acts includes all hercditaimnt-.

corporeal or incorporeal (/() ; and the title to an un-

divided share of land may be rej;istered {n). The Arr-

do not a})ply to Scotland or Ireland (p).

U-f--'

Who is

cut it led t.i

apply for

rciri-tration.

The persons entitled to apply for rcL'i-tiai

(1) any person wlio has contracted to i)uy lui- 1

benefit, in the case of freeholds, an estate in fir

or in the case of leaseholds, land lield under -ik h

as above-mentioned, and in either case wliethei

or not to incumbrances, provided that the vend

II in ai'i'

ii> own

>ini|il''.

,1 '|V|-

di' ciii;-

((/) Stats. :t8 & :!!> Vict e. 87.

-.s, KMi .-Y/. ; (iO A: til Vict. c. •>.">,

pt. ii. ; Land 'rranster Itulcs,

I'.Mi.'t, iu'i'cinafter referred to as

1>. T. H.(liH);{).

(/() Stat. :{8 & ;{it Vict. e. 87.

-s. 2. .). il. as amended by (>l) it

til N'ict. e. tif). s 14. and I'"irst

Schedule; L. T. K. (I'.t(i:{l ."il

117 ; L. T. H. (1908) 1. 18. II..

111.

(i) Anit, py. o22, 024.

(/) Stat, till .V Id \h
First Scheilnle.

(/) .4///.. pp. 'ii: ""'•'

(m) Stat US A :>'.< \

s. 2 : see til I A lil \ i'

'

l-'irst Schedule,

(«) St.it. till A lil \ ..

s. 24.

(..) Slat, till A lil \ i'

s. 14 (II ; 1.. T. i:. il'«''l

(ji) Stat. ;!8 \ ;i:i\ .1

s. 2.
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OF UKfll.STKREl) LAND.

s.nrtot!u..p,>li,.ution: Ci) an v ,„.,...» oat itUI for |,is

linM. or s,,,h l,.us,4.oI,| hm.l. >,,l,jV,, ,,,,,,,, ^,, ^,,.,,.,,^.,j^, .

ri) anv p,.rson rapul.l. of ,l,s,,,,MM. lor his own l,,.MHi;
V wavo sal. o ,K.l. an ...at. ,n freeholds ,,,. sud,

lea.-h..d lau.l, .subject or nof as aforesai.l (y)
•

(l, ,,„•
Fi-n holding land on trust for sales and any truste.'.
"iorr,a.ee or other ,H.rson havin. ,.ouer of .ak uiti, ,he
'••"-''•''-•(' -se of the persons (if any) who.se eonsent
--lUHvd to the exereise In- the applieau, of his tn.s,
''H;--^ -MO. .nd,5)anv,woorn,orepersons
-"1"' *">:

f l...ir own benefit, eon. urren. I V or su,ressu-eK-
'" i'""^-. 'y"" """l^' and partly in another. ,o su.'.h
-rat... rights or interests in land as would, if vested ,n

;-i''7-;;;''t'tlehin.tol,ere,is,..redasp,.opr,etorof
'•I.'"- '."-« last n.ay apply to be re,ister..,l as joint

l'"i -t- in the san.e tnanner and w,th ,l,e sa.n..
"""l™t^. .^<' tar as eircutnstanees adnnr
proprietor (,v).

C99

I i;

it

as a sintde

"'"'' "1 the manner prccrihed bv the Rules „f
*'" "ui.ir..-

1-^ (a stati,^ whether an alw,h,e or a possessorv t,tMn:;::L
-l-n.l. And the application nu.st be aceo.npanted

'nuiMl I. ds and doctnnents r,.|atin. to the title as the
:;i'P™,t has „. his possession or under his contt-ol
;'-"l>-,->p,n,ons of counsel, abstracts of title. . ontraets
::;";-'"''t,onsof.ale,re,ju,sit.ons, replies and other
'-/'"'"^""t.s. m .e.ani to the title, and (2) a conv or
:';-7'''^^-t.t the latest d.™e,.t'ol,,t:^n^^^
;-^a^l,„.unentof,vcord,and(3)sulIicie,Upart,cula,.s
""'''''".. land to be luily identifie,! on the ordnance

:. 7;''- :!S A ;!!t Vj,., .
,. s;

;
;• ''^ "a .V (it vi,.,. ,, ,i.-_
•' ^' ll' llillc.

;-) -^rct. (ill. a. Miiiciiil.'-I l,v
-tat. till A- til \j,,, ,. ,;,- „ ,,|,-
and Kii-st Si'liclul,..

'

('; i.. T. U. (iiiuM I. js. and
iirst Schedule.

' 1

! i

i

I !
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map or IahkI Ifof^istry gcncr.il iiiiip ; iilsn ;i Hm jn (li;|i;i

":itf (if all (Idcunu'iifs .sd (IcIivt'M'd (</). WIm i,. tl,.

a|)|ilii-.iMt lias no (lociitiiciits of title in liis yiiivM..,,,,,; ,.,

iiiidtT liis nintrol. aiul tlio irgistrav is s;iti>lir(l ,,}, ii,,|;]in

or otliciw i,>(' t liat lie is iu ])ossossi()ti o. fcri|it nl the u-].\^

ai\(l prolits of the land, a statutory (lfclarati<^n liv hin, ,,.

to the time for wliich lie and liis prrdcrr-Mii^ ii,i\,.

Iirm in sucli possession or receipt inav lie Uiki-u ;i-

jin/nd Jiii'ic evidence of his rij^lit to appl\- U>\ icLn-iiathin

as first projiriotor (r).

It;

tdl rr'ji-l 1,1 .

w leie an ahsoliite title is renuire(i, tl le .IMi|!i,i[l' ill-

lis iioiiiiiiei' shall not he resiister <'(! as |iiM|iiirii,v

ili-iillltr t 11 li . fe

.1 I he tl!l<'.

iiiii|)le iinle-<s and until the title is ,ip|>i;i\ril hv 'i;.-

reu'istrar ('/•). And the title is to be exauiiinil Kv li-

under the sujieriutendonce of the registrar in aninil.ii;,.

with the usual conveyancing pra' t ice (,;). thr !vi:i-t!,i!

being at liberty to refer the whole or any pari n| th..

examination for the opinion of one ol the oIluMi t\,ii!

Will II il 111:1V

111 llt.rii.

iuers of title, and to act on such opinion ('/). I

( 1) the land has been sold or jiurc

>lir '.Vhrll

lased UIHlrl a:i ulllrrn.

Ilirlit il

'I'l
ilh'llli

tlie {'otirt, or (2) has been registered with jiii"."ni\-^

(pialilied title for six years, the first propii'tni- \,a\h>

been a luirchaser on sale, or {''>) it shall ,'ii|i.ai' ^l fi

remstrar that the title has been siil icl'ilt l\' lli\">n'Jal'

le exainmat iniion a transaction for value, tl

inav be iiiodilied in such manner as the rti:i-!rar hm'.

it (:). l-lxcopt in thecas >pecilied in t'l'^ IJ'il'- '

..elore any registration is completed with al'-"!uti- nii

the ap[)lication is to be advertised, stating a tiiin' uith

|8i.

i"i L. r. i;. (liHisi I. m.
(.

I 1,. 'I'. H. (I'.Mis, I. :is.

I "I Stat . ;!s ,V :iU \ict. c.

li
: I.. T. I!. (I'.MIS) I ;!.-..

1 -I I,.
'1'^

l;. (IIMIS) I. 1'4.

ill) \. v. K. il'.ios) I. J,").

C) I..
'!'. I!. (IIMISl 1 L>7.

ST,

liniviiiiiiL' th.il ,>:.';,-! ni'i:'

iiiav lir ili-|i( ii-i 'i »;'!: il! '

'' '

( a--r-^ wlicrc * fi''
' 'a'i •• -a ^i a,''

ill .1 ciiiii|iul-- I i
_i-;Mii '^

li-liiit. aial t!i'- .ii'l'i. .ait !-
;

imnliascr mi a -.i!i' /'inii'l' ''

a

within tlir yi -ir ]'" ifJuii; '!•'
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OF RKrjlSTKRED I.A.VI).
rm

^WH^lM.bJo.fuMls„K,vl..MnMW.(/>^.„Hanvp..^.o„„.n•u,,,^^^^

"h-t to tin. n.j,,stn,. ;.,„„.,. If ,„„. .,„.|, nhj,.,,,,,,, i.
|n.KflH.r>H,.,s„o,

tol,,.,.,..is,,.n.lnnr,|,|,,.;.|,,.,,,i,,,,

Im^ Im-ii w.th.lraAvn ..r ,,t Iltu-Js. ,|,s,,n.,.,l ..f (,/) Tlir
r-Kn,r has j„ri.,lirti„„ to !„.., an.l ,|,.(,.nnin. „nv .,„ I,

"''r""'"- ^i'l'.l<'''t to an a,,,M.:,i to ,1,.. c,,,,,,. ,„.
,,,„

r-iMnr,nav, t'M.a.l of .i..,.i.lin^ anv ,|,„..,,„„ (,M„-,..ii
""•'•

" ^" •"><' t" III- ''.Mirt lor .|,...i.io„(,.) H ,,;.
..Mnr. upon ll,....am,natio„ of. nvtnl,.. ,.,,,,,,,,,,,,,,,, ,„,
bu th.. title IS o,,..„ ,„ oI,j,,.ti..n. Ian i> n.-.rrtlH.I.Ks • ''I'l'-v, ,,(

„

'"' •''"''"''linjrun.i..ru!,H-|, will n.,t l- di.tnW,..,!
( /) uh:"'"'''"'^'

l:.Mn„vapprovoofs,K.hti,I...or,nav,v,|nin.fh,.,,.„|i,,„;:

'o npply to tl... Court, upon a stat,.,n..nt si;:„..,ll,v the
r.-.:trar, for ,ts sanction to the n-ui^traiion (v)

'

AllmMhctmn vested I.V the Arts or Itni... In , la. Conrt' i.
a--:^n..,I to the senior .Indue for th. ,„„. l.in.^ of ,!„
'1.ne..rvJ)ivisio„of,heU„l, (•..„,,,,). rneinnhrane... „„„„„,„
'-n.hf.ons. ami other bunl.ns

( leludin^r f,,, |,,,,,„ „,..„„^ ,„.„,. ,„„,

|.
oth.

.

.rants reserving rent, or >,.rviee.) ,0 ^.ha.h the
''"'' ''''''

li'-"ln,avl,e..sul.jeet.aretol
„,,,.,„i in th,. re.n.t,.r in

^''-'''"""^viri, tla.tith. pro,|,H..d(o. Ilefore tl,. eon,
!'-non of the rcfiistration of anv land in iv.p.H of whieh
.m-x-.-innnation of tith. is re,|„i,v.l. .h.. vendor and M
r''^"^'"'-

'"^''-- where ,h.appli.,M,t i-a p,.,>„n u|,o.— !.tiaef,.d tol.nysn,.], land, and m al! ot l,,-;- (•,..•. ,
>

'-•'l'l'!K'^nn and his solieitor, nin-t. if ,,.,,„i,,.,l l,v ,he

T'^'"- ''"''' •"^''^" ' ^'^'tu.oiv d....i,nation th., a„ ,

''-- ^v.lis and instrnnients of title. ,u,d ,dl ,lKn^,> and
''" "'"

le |i!-, io-iiiv ,,(

II l!Mr;u's

11(1 til!,'.

'' s'a. ;!S A^ ;iii \-i<,,. ,, ;.^7

i: 'I): 1.
-T. It. (1(I'MISl 1. .'S. >. I"

/I >t:it ;!> ,v :;., V

I- '.
I!, (llins) I. ,•!!

/'../. I. ;{L-.

!/'! I.. T. It.. I!

() I.. T. i;

T l;

is ,V .-in Vi
I.. T. i;.

1 1!

t'l lii.tit: Iticll ..f Ih,

""S: I, );j. \.

/ .. ul,

^1 I.:;:!.

II H cull,.,!

''. -11. 'h inriirnlr
"

: A :ia \ if, r

1-^ 'li>liML'Mi>l|(.,| Will-. V
"111 iiKiititiihlr title; ,.a

'H"'.'!i -III. -'17

.V I'. 1171 1177/

.|,:|.

J

I. ij.i.).

(7) .I"''. )ij). (;f)S, {\iyji

if

I \

I !



702 OF REOISTKRKti LAND.

inciimhriinccs atTcctinir flic title to lli,. Jarnl ,ih,i ,,11

iiiiitt'riai to such title liavc liccii dixldx,! i,, ||,, ,

of the invest i^'at ion ol' title niaiie \>y the i.-mi.,

And u person shall not i)e registered a> the |iii.|„i,.,

land until, if re(|uireii by the re^'istrar, he lu- |,|n,

to him such documents of title as will, in iii>(,|,ii,i.,|i.

.M.uUiii- iiili stampeij or otherwise marked, jzive ri<itiie t,, ,^uv

Imt'ireof
' L'haser or other person dealinj,' with the land dl ihr

of rej,'istration. and the rej^'istrar shall staiii|. m ..thri

mark the same accord in;;! v. or until lie ||,i ,,i||,.!

satisfied the rej^istrar that the tact ol re-i>i mi ., „ ,,,

he concealed from a purchaser or other ii.-i-m ,|,,

with the land (/). When these recpnreiiieni- Isa,.

complied with, and all re<piisitions and oli|r( tini,. ni

have Ix'cn disposed of. and at the expiratii n m t|„.

fi.xed by the advertisements (//,) and bv aii\- umIi,,..

may have been directed, the re<j;istrat ion i- (M.mpl, t,,

rcL'is'riitioii.

t^ualilicil

title.

Where an absolute title is re(|uirid, ,iii,| ,,n

e.\aminati(,n of the title it ajipears to the iciii-iin

the title can be establi.-hed only for a liiniti(i |„|.,

subject to certain reservations, the rrui.tr,, i ui:i\

the re(pie-t of the applicant, by enfr\- in th, i,m

except from the elfect of ivcrist rat ion ai]\ .-i,i!,.
i

or interest arisinj: beloiv a s])eci|lcd d.itr. (,i ni,,!

specilied instrument, or otherwise partieiil.iilv ii.-,i

in the rej,nster
; and a title reui>terrd M,ii|..i i,,

excepted estate, interest or riulit i,- (aHid ,i .|i:,il

title (").

ik) Stat. .-tS A- :)!( Virt. c. ST.
s. 70; L. T. |>. (li)iis) I. 44

(/) Stilt. ;{s .V :!!• Vict. c. ST.

IH.I.

(//') Ai'li. |i. 7(1(1.

(/') I,. '\\ H. (I!MIS) I. IT. l;\

oil'' <-. il till- ir-j,!iar i, I'.f

|'|iliii.iM llial an aliM.liilc (ii|,.

may lie n-L:i.| rriil ,il tlii' ('\|iira

tinii ipf a cfitaiii |iciiii(l or mi t In-

oiTurrencc of a jiarticular event,
nc niay (linio.--.^ iiit- a)i|iii('ani

elijcct.! Ill'

anil 111 thr r\l,|! I ,,; i

|)iri(M|. ,,l nil |.|,,., I,, hi-

tart Kill i.f I lir ,„ ,1111, ,;, ,.

I'M'lll. fic ll!,l\. ;l i;. ll:

ll'L'1-tll- ill, 111!, ,,. ,1

,l(.-l.|llrjv. Im m,,. >|.,.

till' tlllr '-^
lii l„ ,, .ji.l,

I III- I iM'll |, ',!,• ' III, '-

l',| ,Nt;ii. :;,s ,\ ;;ii \ :
>

s. !l; .MT I.. T. 11. il:ilis I.



llnl Cll ill,-

ii'L'i-ii.ir til, I'

ti il |icrii.ii (ii

Ir.n iii;!\'. ;ii

till' IvHj.;,.,

i-i,l!-. II-!, t

. "I !!Mlrr .1

ll\ l|r-(I|li. (i

)|i I 1 Id Mi(
I

I .1 l|li,llitirli

.t \

OF RK(il.STERKI) I.A.VIi
7o;j

A|)|)licatii)n lor rci.'i.stiiit

irv tit If liiis now to I

ioii <>i lnTli.,|,|., ui,

X' iiiadt' III t

' P"'^- Applir.it
f.i

and to l)(' ai'coiiiDa

'" ^itiuc niiiiiiicr
'"I' '•'(-'*-( lii

Iiaiiicd witli the
pplication for rfj^istrat

title is iiof rc(|iiirt'il to li

i')ii with alisoliit,. titi

•aiiic (lociiiiicMts as s(

• iiiii «itli |i(

'MMiiv title,

'(/'). TI,

iiiicat ion to he advert i,s|.(i (,). |',„f

lllVe>tii,rate(l
(//), ,|(.l tl le

iji'livereil are looked

iviiieiice of the appi

tioii

the (

at
'"iiMieiit>

iuid if t uev altord

MS first proprietor

Iflint's rij;lit to apply f

I'l 1111(1 fdric

'>! iejri,stra-

title I.- coiiipleted accordiiifih- (/). Tl

iej,'istratioii with po,s,s(.,ssorv

leic I.-

I tie same reipiiroiiient
however.

ahso lute or (puililied title, wit I

IS upon re<»i,strati(m wit I 1 an

iv).'istiar. by production of d

I respect to satisfvin" tl le

wise that the fact of rcyistrat

Iroiii a purchaser or oth

ocimieiits of title or other
ion cannot I

er person
ami uirli respect to niarkin-'

of tl

)e concealed

'lin-; with the land.

such d(Kiiiii(.nt,s wit
" "'J-'i^tration (-0 : l)iit in the ca.sc ,

pos-;(.s,sory title the re<ristrar

I notice

ivitli a no
ie<,Mstration

liii such reasonable cvid

is enipowred to act

Rii

aiK

ence as niav b
as to th<- sufficiencv of tl

I as to disi)ensiii<: with t

<ir(niustances(r). All inciinil

'(' prescribe! tv the
le documents produced,

laiid i,-

fi'i

'Jfi't are now re(piir('d to I

I''"' production in special

"lllCes. rtc. to whirh the | rHiiiiiliraMco,s

i-t.r. whether the tith

le entered in the !,""" "

I" sory {i And
ieKi,^tered be alhsolut.

a ipialitied title luav t\\

lir-il

(pialilied tion.

I'jli.-^tra-

ere

</'! I- T. 1{. (|!MIS) I. I

p. i:!t:i.

•dill

«. lit. the

the
ippii<'anf^ M.licilor that all
lands included ni tl

/) SI, It, :i,s A ;ii» \-i,.,
li

"> I. T, I!. (Ill,

'ati.iii are ileiilt witli I

'le iippli.

-<r r. 47 '//,//

( IIHIS) 1, :.>;

. |). liilS.

(liMiS) I. w;

p. 7(L'.

d,
all tl,

marked.

and that ,siieh deeiN
<!•'

.\n.l I

neees,sarv tu \„

any ea.se nf rec'ist'i-at

IV inle 4.1

l"!
M,,!, .TS .V ;j<| Vi,.t. r. H-.- 'I'll'. \i. 7(12.

I >;iat. lid * til \-i(.i ,. ,;-

sessiirv 'llle

>^atisfaetif.n of t|

inn with

'he statnti

pi'ived tn th(

lie reL'i>trar. 1 IV

a|i|iliiaiit'

-t Sr|i,.,|||l,,

l'«l>
I 1. Hi. uh(

with

Hv

f'^'i-tnlmn

'iHMip(.,i>
|„

srf nunurnn_.;. thr
set on a

T. i;.

ea^M.f

thai

deelaratien <if' th

ilieitnrorntheiwi^i
anv il.iiMinient c.f tith

ijiiiliilLr t(i he niarkeil

s>srirv till

linidiieed. the i

iiieeil to be iiiarked
plete the

'e.i-'i.strar n

•aniiot he

l.l\ e.itii-

'ar mav
statutory declaration of

•such product

i"i L. T. K.
"nte, p. 701.

nvi^tration withniii

(1!J"S) I. 43;

v ,i.,3

if

I :

f

1
I

i''

i
i
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proper) he ciitcrt'd at tlu' .ipplicaiil's rcc] lit'-!. ,i;

'I'lic rcL'i^l

iipplicition for rt'i:i,-,trali<iii with p ISS"'SMiry !|l |r
I,, 1 li

i-'i'ii nil all applit atioii for iVLiist ration uitli pii-.,.-,,i\ ml
itiM'ii tlir 'li'' registrar oI)m'|\.'s that the (hicuinciil- |,i<„hh,(|

;,

siillicii'iit to fiial)Ii' ici.'i^tr.Mioii to lie inaih' \>itii ,i!iv,,!.|

title, he maw after ciMlililetiliL; thi' Ir.ji-i|,,: ,,,., V It

hr^.Vl'l'
po^^>^s.)l\ tillr, illlnnn the apphrant th.lt !;. |,Im1„,-,

title, \vl:i

siiliiri.ri! . lull

illwdliitc

iiiili'-^ II

M'l
il.ji-il~ ions, il aiiv, as \\<:w I

(siil)ject to such coiidit

to coiiviTt tlie title into all absolute tiij,., iiii.| i,

applieatit does not ohjeet. coiiveil the title jiii,

acconiin^ily (y).

!• inn;: d

ir i J ^

Application Apiiliratioiis for registration of I. a-Mliiili]
|

f(ir ri'i.'i>tni-

t inn nt lea-t'-
to be made in the same manner

IHl ,11-

'i"l'' I'lii'l- the same document- as in tlu

IrM-ehule

and a(CMii;|',!l:;M! 1-

a-e (if freehold-
; i,:

tile lease, :1 111 the iKis-i-ssioii ir eontii)| of t le ^ip!

an<l ill all other eases a rop\- or ali.stiiu t. md
eiideiiee cif its content-, must be deji

a|)plieation (:). .Uid application ni,i\- be m
reu'ist ration o! leasehold land with ali.i.luie li-^. ,,,.i

I'ood h'a-eli;.|d till

i'lMM.lii

'el-lil

'led '\ nil III,

ii'i th-

Iieisoii

e. (ir \\ I'll p(i,-.-e,v(j|\ tii
'

//I. .\,

hali be re;.'|,t. red as pidpriet.ir of I,.,,.,
i,,,;,|

I;,r.,

with .ibsol'lfe title until ;ind unless the title 1,1 di

lea-ehold and the fre 'hold, and to aii\ iiiii

Ux

MIM (!i;,te

hold th;,t iii.iy exist, i- approvdl b\- the reei~i:;ii

no pelsiili shall be leLHstelvd a- projirietoi e| le.i

land with liood leasehold title until and unl. -- ;!

title. to tiie leasehold interest is approved b\' tiie ie-iMi,n i/

\V1 ere. however, the orii.'mal i- reu,.le!.d \.\<

]ir('prietor. the title mav be eiitered as l'o

]ii> salisf\iiiir t le registrar that I le lias Hut i:M;:i:,lMr

i-elmM

1m

or dealt with the land i

ai d no adscrt i,-

n any wa\- except

eirient shall be neees-,!!\- (l|i ;inv

h I
(.') I.. '!

. i;. (liMisi

•' 'tr. p. 7(1.'!.

'>'<: (l'.<e:!| ,-,!.

( UtiKSi I. .•(!!.

i.. r. i;

n I., r. i:. ;]'":; ;,.

'\ I,. T- l; i:.es I!

; I.. I. i;. I'li':, ;';
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application for registration of leasehold lan.l, a title (^.a..,i...,
qualified in renpect either of the lessor's ri.h .,.

''"•'"
reu.rs,on or the leasees to the lease, n.ay he lil ,

7^'^^''""'"-^-

in the same eiicunistances us detennin,. !
.«'''^''^'"

of freeholds with a.pu.lili..d title (lo!^'^""^"^'^'*'''"

All applications for re-'istratioii .in. ,.nt .. 1
•

> ,

in the order in which th, v .re P
'" '' '"'"'^' '"''""v "f

--•.".iy(o; a:d ;;;';. .tr::i;:::^r;Y''^=^-^^^^^
-.Pietod) is completed as oHhe da Hh^^e Pnority in which the application was d;^fA on entry on the register of the name of ^ ^.^ered proprietor of any freeh<.ld or Icaseh. 1,:^the registrar is required to i.repare i |.„h1 , . .

f'tl" >s absolute, qualifie,!, goo,l leaseho l\
'

Tl,.. i,„i ^-r ° '<asenol(l or possessorv
Tl. land certificate may be delivered to the proprietor"
or.I.,.osite,l ,n the registry, as he may prefer (^).

705

The first registration of
frci'hold land wit

any j)erson as proj)rietor of

an estate in f

II an absolute title shall
ee Sim

rijrhts

ti

b:

pie in

Hffett of first

^•''<t in him ''••i.'istnitidM

privileges and appurtenance

^"ch land, together with all uil,'' ^'t""

'I'lnt thereto, subject as f,

inmccs, if anv
^olf

s oe.onging or

ow

under the prov

on th

(if anv'

ntered

isi(m

on th

^:-(l) to th

pj>ur
ficrliclils

< Uictim-
t' register, and (2) ;in'

t' rei'

the Acts the cont
in.'es.-.

i-^ter, to such liabilities, rights ami
as are by the Acts declare<l

I'ary is expressed

interests

not to be inc urn-

id)
J-T. U. (i!Mi;i),-,8;

(1

]> (•'-.

(1008) not

(/) Und.
'• '^- (litos)'i. ivi.

''•'. it will [„. ,l,.a|t

I>nonty to any ,,thc

^ priori! V noti

r. 47. I iKlt-r r. 9.-,, |a„,|

tii>n Miiuli witli

Willi in
'' apj.liia-

f.,r

I'lT-on entitle,"! t

may be loclir,.,! time.
I'l i("''^tion, ii, tl

resjx'et to ti

le iiii'an-

'.'',.'"^' ret'istrat
»ithin 14

mil

;

I'h fun
i

days thereafter

) ajijily

iind if
({/) Stats. .'W A .-ji) \-

I"; <>o .t tl] \-i(.t.

*Piioriti

let. ('. ST. not

lertiine ai till

I'UIIK lit

»^<le in accordun
W.B.P.

'I'lie.itioii is

te with the

(4): L,

L. T. j;

T. R. (loo.i)

lee on
'i"), s. S application

(I'Jf'S) I. .i7.

il'.U)
'I Vi.

,-.s • f<ir tirsf

I- T. i{. rcL'istrat lun.

<3

I

i
I

'. ;1
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bnincfs (A), and (."5) when' i^ucli llr«t piopii.tnr j. i,,,)

(•iititlc<l for Ills own licndit as Ix'twc'n liiniMll md ,,iiv

ill) Hy -tat. ;iH A .'lit \ icl. c. H7, s. IS, i,s ainciKliM hy I

I'. (>.), i'lr.-t Silifdulr. all r<u'i-ti'n<l laml shall, iirili

Liabilities, |iI()MM(iiis of tlii' .\(ts the ((iiitrarv n cxiiii^scil uri Ih,

Ac. lU'clari'iJ ilcciiKcl to lie siilijcct In -iicli iif the fiillnNmiL' lialalitn

iiitrn-sts as niay lir fi>r the tiiiic Ipciiii; .•-iilwisliii.' in f |rIt to III

cuinbruiK.'fH. ami siicli lialiilitus, n^'lits ami iiitciiNts .shall nut in- ili

blamrs Hilhiii the miaiiiiiL' of tlic .Act.s (that is ti> -.iv

.11 A 1,1 \, !

I. 1 II,.

Illr.l

(I) Liability til repair highways by reasi.M ipf li

Crnuii rents, liermts, ami ntlier reiit.H and eluirj;es having lln ii i.ii.in

in tenure ; and
(:.•) Siu'cessiiiii duly, estate duty, land tax, tithe i, i,i , hiir-r :ii;

I

|iayiiients in lien uf tithes or of tithe rent ehar;.'!' ; and
(:i) Kiuhts of eiiiiinion, iiirhts of shee|jwa Ik. u.n, . uil. r

eoiiise-, and rights of walei , and other easeim iits
;

(I) Kifhts til mines ami minerals created |iri'Mnii,K tu iln- riji

tration of the land iir the 1st of.liiniiary, Ihll.S; ami
(,"i) Kiiihts of entry, seareh, and iiscr, and other riLfht- .iii.| i..,

vatiiiis ineidental to or rei|iiireil for the [luipose
til the eiijoynient of rights to mines and niiner.il

mines or minerals, and ereateil |irevioiislv to the ri

f L'UIII- full .If.'

.r of |iro|>eri\ III

land or the 1st of daniiarv, IHliH; d
:i-liMii.iii irl ll

(Ci) Ki^'hts of hshiiif; and s|HirtinK. sei(.'norial and iii;iiii.ii,i| njit.
of all deseri|itions. and frariehises exereisahle over ihr rv^i-i'iil

lands; also liability to repair the chancel of any ehiin li. hiliiliU

in respect of embankments and river walls, anil d
customary rijihts, public riLdits, and priilit* (i iln

riiiuLT ii.'hi-

m1

(7) Leases or agreements for lea.ses and other teiiain ir- f.,! ,ii

term not cxceedin),' twi nty one years, or for any li -s csl.ite. in i-

where there is an occupation under such tenancies ; al-o. ~iil,|i,'

the provisions of the Land Transfer Act, IHIIT {-cc mci I:

rights acijuired, or
Alts :

J'rovided as follows

irse of bcinji acijuired, under Ihc l.iiiul.ili ii

(a) Where it is proved to the satisfaction of the ie.'i~trar Ihil ;iii;.

mil r(%'istercil, or about to be rej/istered, is exempt lo'iii Lnni 1 i\

tithe rent-iharye, or from payrneiils in lieu of lilt

rent-charfzc. the reiristrar niav notifv the fact on tl

)ireseri bed

1 ,.| 111!,.

c rcL'i-1. r III till

(see L. T. H. (|<Mi:t) -JIJ) ; and
(b) 'I'hc Commissioners of Inland Re

tioii of the liioprietor of any land ie;;isterei

shall.

ibollt to he 1. Jl-ll n ,|.

uiMii) such declaration U'liifi made, or such otiiir i\i,lrHi

liroi liiced as tin- ( 'oinniissioncrs rei|uire, and U|niii p.Aimiit • I iIm

prescribed fee, yraiit a ccrtilicate that at the date of ihr .-imiiI i:ici,-, f

no succession duty is ovviiii; in respect of such land, ai.d tl;r r. ji-!! n

•shall in the presi'iibcd manner notify such fact on ihc le.i-i, r. aiil

such notitication shall be conclusive evidence of tin- la"

in rcspi

s. l:i, wh
ct of:

ii'iiiiii-

sii.n dutv (see, ho\ve\er, stat. tin A id \ i t. '' 'i-

iicli appears to siipei-sede this jirovisnm) ;

(c) Where it is proved to the satisfaction of tin

,d

rii;lit to any mines or niinerals is vested in till

rcL'istcred ir about to be reiiistere d, the
proprietor in the prescribed manner as pi

rcL'istrar iiia\ rcji-lcr -m

opriclor of -III !i 'iiiiir- an

I. II :w ..f tl... I.. I.. T. i;
iin;{', ;;!;!! .

(d) Where it is jiroved tu the satisfaetiijii of the icgi^li.i: tli.il 'i.
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rights, jnf..rc«ts „r ,..,„iti,.s t„ ,,i,i„,, ,

'
''''''•

-^^'^^ right or intolt^ ,,,

''

;:f
^'"7""^ "'^ --'

'I''- title of surh first r...n

'" "^ ""'''"«at,o„ ,.f

-capabh.ofanX:rt:j''''T""''"'''''^''''^"'''^
I.ropru.tor(/).

" ^"- "^^ '••K'strat.nn of suH.

07

The registration of anv nervon , c ,

P-pHetor..fh,.ehol,llandu^h .; :' "T'""'
lKMle.,ued to vest in himl '"'" ^''""

in nun th.' ,K,,s.s,..s.su,n („,) of th.. lan.j

n^rht to anv minos or rnim'ril- Im . ,,
ai«.u, ,„ u, n.«is...r,..n;'^; --;:;;

''''''

;v'^'
'

' -'-•-' -
l-TM,,, rntitlfd to anv such ,ni,w • ' "" ""' 'I'l'lHati,,,, ,,f ,1,,.

Ixy-S- L. T. |{. (,y,,„ 7 74 ,, r '\T;''
"' "'"' •^" "^ ''^"

r;™f:-'n;;::;c;.ri,:;K'
'-•-••'

1
n^ ,,.,«,.r shall U- ..x,.r,.i^r j

'll ,
'!' ""' !"'•-''«' "anncr.

!'• <;M>t.-nre of anv such Imhil
' 'l"^''"'«''l "r ahs,,h,t,. ,|,m.1„>,.s

4:.n,h^ ,.s..,. L. t: H. (l.,;;.r '!.,-? '\Vf''
""'"i"n,.,l ,„ s„l,-M.,,io„s

''^ '" imumhranco. the (lonunnnt •.,/'' "" ^^'"""' i^ n.L'i~rrn.,|
*''""1. if practicable and W^^^^^^^

tcncn.cnt, .|,,ll |„.

I"'»cr of ro-cntrv ami of •. ri, ,

'

f •
""' '''""^- -"^'"'i' '

"P't.T un.lcr this paiagrih.''''
"^ '''""^ '"">• '«' '•-">"

Ktr,

rciri

«ltl

a lis!

Iifl.'

1, 1-1

't iif lirst

t rat ion

I an
hitc

as to

li-.Ms.

-f

on the

^ 'J)
'^tat. 38 & :j., Vict. 0. 87.

r' ''''" "ffi'it the riirhf „f .1...

J--
to any escheat or for-

'0 Stat.
-• s, a.

{ill) See aiitf, ji.

p. 7(IL>.

.'W A ;i!t \i,t.

r
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'

r.r; IP 1

c(im[)riM«'(l in tlif n'^istt-n-d U>anv rt'latiiig to nucIi luml f,,r

all tlu- Ifuscliold cstiitc tluTfin dcscrilu'd, with ,ill iiiipli.il

ort'Xprfswed rinlils, piivilcj^cs und a|i|)urtfiiaiiris:iti;M ||,.|

t<i such I'statf, hut .sidtj«Mt as follows : (1) to all iiii|ilhi|

and «'.v[)rt'SH('d covenants, ohlij^ations and iialnlitir-

inci<lcnt to such leasehold estate ; and ("J) ;o the iiuiiin

Frances (if any) entere<l on the re^jister ; and {'.'>) nnli-,

the contrary is expressed on the register, to mk h li.i-

hilities, rights and inten fs as afTect the leasehold o-l.itr.

and arc l»y the Act;, declared not to he inciunliiMiKc^ in

the case of registered freehohl land (*/) ; ami (1) wlmv

siu li lirst pri ;)rietor is not entitled fur his own luiittit tn

the laiivl registered as hetween himself and any iHtdii-:

eiaiining under him, to any unregistered e>tates, iii:iii\

interests or e(iuities to which such [X'rsoiis iimv \>r

entitled : hut free, from all other estates and intri.-ts

whatsoever, including those of the Crown (a)

with a (juali-

lird, itoimI

Iraschdld, or
|)i)n-.( '^M)rv

titU', as i'm

liM.rlr.l.ls.

i. i;^jli«-

KfTcct fif lirst tration of a jierson as first proprietor of leasclidlij lam!

With a good leasehold, (pialified or jiossess-iry tit!'' ^h.ill

have the same effect as registration with ai. aiiMiIuti'

title : except that registration with a good IiumIkiM

title shall not affect or prejudice the enforceiueiit of any

•'State, right or interest affecting or in (ierogati<Mi (jI fln'

title of the lessor to gr..nt the lease (/)) ; that reL'i>tiati(in

with a qualified title shail not alfect or prejinlicr tin'

enforcement of any estate, right or interest uji) earirif: liv

the register to he excepted (y) ; and that n i.'i>f!atinii

with a possessory title shall not alTect or piijiiiiirr tli.

enforcement of any estate, right or interest (whitlin in

respect of the lessor's title or otherwise) advii.-r in, m in

derogation of. the title of si 'h first registernl |ii<>|iii<i(ii,

and suhsisting or capahle oi arising at tlie tiiiK- ot ilw

registration of such pro[)rietor (/).

(») Aiih, ]). 7<i»!. II.

('-) Stat. ;iS .V ;t!» Vict. !. ST,

B. K5. :iS :!!!l.-!!!!!l! hv !.. T. H.

(1903) 05.

(/.) I,. T. H. (l'.te:i) ."ill.

(7) Hiilf :<'.K ,\ni.. |i. :ii-.'.

(r) 1.. '!'. !{. f !'."i:!i -"'T.



^^'ff^t r^*i^.'>.i:j".x ..

'

OF REOISTEnKI) LAND.
709

ami ,s..ttM lan.l may, ut flu- o,.,i„n „f ,1,.. .

'^'\- ^^"'- ^'-e a.
.......;::;,r;!:::':;;:.i::

in Ih." riami's of tlms.. triisf,...H or, «li..,v th-T.. is ,.,„

-"-""- - .'"..hitions a. may ,.„ ,,.„,[;.,, ;
ru|sor„wiyl,.M.x,,.|u-ntfor,|,..p,,,,.,,,,,.,,,,,,,J

''f''';i-..nsh.nef.,aIIyi„t..,.,,HiM,l,..,a„a,,/T^^^^^

raMstm.dpr.prw.torofs,..
|.d|a„daM.lallo,l.r„.r

-- I-t..s (if any) sha„ -n tl. n.,...,, ; ^

^''"^f :7-7'' •- -t<-a for s..n,rin. n..n,.v a , , :

'l:n-on od manner with tl.opav,n..nf:.ftl,..!
-a,s...l(.). Subject to th. n.aint..nan.. of „.:;
of the registeml propri,.tor to ,|eal l,v n-Ms,,,,.,! .l ; •

P'-t-n, or I.y way of mo,.,,a,. I,v .lepo^t: w,th a Vb.u when>of he is ro^istered as pn,pn..,^,, the Ja ?nghts and mterests of the persons f..r, he tnnei;;,;:
."titled under any set1h.,nent,.o„,pri.i,,, the land si,an
'-.nuffected by the registration of that proprietor,,,.

It will be observed (:) that a i.ers
ii r re^'istratiou is not ne

P<>rson entitled to apply icwt „f

entitled to the legal estat

rei'ist H

cossarily the pen

»Mn the hind which he (h

fir>t

on seised of or ''•i.'i-lrati(.ii

f may, for example, be nierelv
purchaser under a contract for sal

"' '"''. p. (i!l9

jriterested as

'("). or entitled in

'^ires to Mppliraiil liri:

'I'.t tlic Icital

I"l ^tat. m & til Vict
•Ml).

(') S.rf. n
i|'.n;ii

I 'JO ;

(-): "ee I,. 'P. H.
!•-'«.

'("/,
PP-

(") N''c .nil,-. [,. .(;j7_ „
(') Stat, tid V 111 \-n.t.

^•"(7).

(,V) .Sci't. (', (S).

(').

[} Ant,

(") .1"/', 1). I'Jtj.

|i|i. ti!».S, (llii).

M!

I'

; I
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equity only under a simple trust for his benefit (h), or he

may have a general power of appointment over land ui

whieh, in default of appointment, some other is seised in

fee {(). In all these cases the effect of his registration as

projjrietor of the land appears to be to vest in liini the

fee simple or the leasehold estate in the registered hind,

without any conveyance from the person prcvidusly

seised of or entitled to the land at law ; and as the

estate so vested in the registered proprietor is to be froo

from all estates and interests except such as are exjiressly

excepted from the effect of registration (d), the estates

of those previously seised or entitled at law appear to he

extinguished (r). The effect of first registration tliu.'^

ap[)ears to resemble the effect of a conveyance In- a

tenant for life under the power of conveyance given hy

the Settled Land Acts {/). As we have seen (g). when' a

tenaiit for life of settled land is registered as propricfor

thereof, the registration does not affect the estates. rii_'hts

and inti rests of the persons for the time being eiitithd

under t^3 settlement. In this rase, therefore, it (hu?

not appear that the effect of registration is to vest in

him the estate in fee simple : although, as we have

seen, tliere is expressly reserved to liirn the right to

deal with the settled land by registered disposition or

bv wav of mortgage by deposit, and for these purposes.

it seems, he can dispose of the whole estate which would

other \vise have vested in him on registration.

f -

The -tiinitory

])(t\\'tT^ to

t TiiMsfcr (ir

cliMrL'i'

rc'istercil

laiKl.

W:

K.vvy registeied proprietor of any frceiiold or lease-

hold land may transfer the land or any part tlureot, or

charge the same with the payment at an aiiiiointed time

of any ])rincipal sum of money, with or without intere-i,

and with or without a power of sale to be exeni-ed at or

(A) .1-/.. |i. I'.il.

(, ) Aiit<, pp. 114.-7.

|(/) AnI. pp. 7(i."> TOS.

/, \ s,.;. V;it!if!i.:iii XVjllijitns.

L..!., .1,-'.'. V. OdiU, l'J(lt), 2 'ii.

47. (>:!, (14. 70 7:!

(0 .!»/(. pp- i:il. *'"

4:!.H.

id) Aiitr. p. 7li'.».
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after a time appointed, or with an annuity or other
periodical payment (/O. Such transfers or charges are
required to be made by instrument of transfer or^charjie In.tnunout
drawn up in the form proscribed by the Kules, executed "^ "'"'^f"

as a deed in tlie presence of and attested by a witness,
"' ""*^'"

who must sign his name and athl his address and descrip-

tion (0, and duly stamped {{). And they must be com-
pleted by entry in the register of tlie transferee or chargee
as proprietor of the land transferred or charge created.

And until such entry is made upon a transfer, the trans
feror is to be deemed to remain the proprietor of the
land (/). J?ut, subject to the maiiitenance of the estate rnrcuistcml

;
A right of the registered proprietor, anv person ''i^I"'^.'V""^

whether the registered propru'tor or not, having a 1<'"J-

sufficient estate or interest in the land, mav create

states, rights, interests and equities in the same
s if the land were not registered ; and any

entitled to or interested in

maiuier

person

any unregistered estates,

crests or equities in registered land may
prelect the same from being impaired by any act of the

tered proprietor by entering on the register such
notices, cautious, inhibitions or other restrictions as

riL'•hts ml

rei'is

menti(med in the Acts {)ii). A transfer for valuable KITo.t „f

u.e
n'L'i>tci'cilconsideration of freehold land registered with an bsol

tirle shall, when registered, confer on the tran;..eree an ^'l"-'''

ti-..ii -f.T U,

{!'] Stats. :f8 & ;!!) Vict o. S7,

!!t. .'U; (iO .V fil Vict.

))ayalile on n. ,-^i:iiiIi\r (li^jxisitidii
,st

tl

e,.-|. s. !)(:J). Bv tlic last i.f tcivd

it tlic land iiiacic bv lui iirirci'is-

i!ii|H (in

iii-trunu'iit. Hiit \vl

u-c cunctnicnts anci tlip Hiilcs instniiiiciit of transfc
>|icrial jii-uvisiiins arc made as tu is executed

i.r cl

liinrt«;:ii;cs to biiil

i>r tlie sdle tiiirii"so

''"^'''
lan.l.

Ils|in>ll mils

)f ii'iristcrcd

ildms.' siieiel ic:

friendly societies, and industrial t

.iimI |irovident soi'etie:

• f earryiiii; out cm tlie reunster

ransactiun alrcdy elTectcd liy ;i

ileeil or otiier in-l niriiciit not on
li. (l!M»;i) IL'I, \-12. IiiT; the rcL'ister, the la-t --nent ion ,!

laml t<

li:.'o. The transfc A deed iir in^tiuincnt shall hi

I corporation or to stani|ied. and the rcL;i-lcrcd in-
ill. lilt, ilile uses is also suliject stninient shall hcai

-pciial regulations ; see Huh
141 in;.

M I.. T. 1!. lllMi;!) !»7, !is,

h'T lo!).

\k) The stniiip duties payable
.::v i:..:,-c wiiini Wiiuiii juu^- 'leeii

duty.
-t.iiiip

Sec -tat. :!s \ :i'.t \'i.t.

. s:t(7) ; L.T. K. (l!Mi:!, 1:

(/) Stat. :{s ^ :)it \-t.
'!». !l.

(///) st.it. :is A ;!i> \ict.

I 1

'

I,

if

i'l
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consideration

of freeholds

registered

with nn
absolute title.

Effect of

re^riNtcrcd

transfer for

valuable

eonsideration

of freeliolds

ret'istered

with i|ualilied

or possessorv

title.

KlTeet of

registered

transfer

made withou;
valu'ble
( onsicleration

of freeholds.

estate in fee simple in the land ('nnsferrod, tojictlRr with

all rights, privileges and appurtenances Ix'Ioiilmiii; or

appertaining thereto («), subject as follows (1) to tlie

incumbrances, if any. entered on the register
;

(•_') unless

the contrary is expressed on the register, to such lia-

bilities, rights and interests (if any) as are hy tlu' Acts

declared not to be incun)brances (o)— but ficc from all

other estates and interests whatsoever, including those

of the Crown (p). A tran.sfer for valuable considfration

of freehold land registered with a (jualiHcd or with a

possessory title shall, when registered, have the same

effect; save that it shall not affect or picjudii r the

enforcement, where the title is qualified, of any ridit or

interest appearing by the register to be excepted (ij). or

where the title is possessory, of any right or interest

adverse to, or in derogation of, the title of the tirst

registered proprietor, and subsisting or ca]ial)h' of

arising at the time of the registration of such jiro-

prietor (r). A transfer of freehold land made without

valuable consideration shall, so far as the transferee is

concerned, be subject to any unregistered estates, rights,

interests or equities subject to which the transferor held

the .same, but, save as aforesaid, shall, when registered,

in all respects, and in ]iarticular as respects any regi>tereil

dealings oo the part of the transferee, have the same

effect as a transfer of the same lands for valual>lc cod-

sideration (.s).

I
i

Registered transfers of leasehold land have the hke

effect, according as they were made v.ith or widiout

KlTeet of

registered

transfer

of leaseiiold valuable consideration and the title registered was

absolute, good leasehold, qualified or po.ssessory
: but.

(«) See L. T. R. (l!)o:i):;54: J

Wnis. V. & 1'. iL'Ui 121S. L'nd

ed.

(<>) Aiifr. ]). 7et), n.

(/I) Stat. ;t8 & ;il» Viet. e. 87,

s. ;j(l ; ef. uiilf, ]). 7o7.

.'

) Aiit,. pp. 70L', 707.

( Slat, .'is \ :!!» Viit. .'. s7

ss. ;ti. .'iJ.

(>) Stat. :iS iV ;!'.! \irt. r. s7

s. ;f;i.
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instead of conferring an estate in fee s" nplo. tlu-y sluill be
deemed to vest in the transferee tie- ,)oss,.ssion of ti.e
land transferred for all the leasehold estate deserilx..! in
the registered lease, subjeet (!) to all implied and e.xj.r.ss

covenants, obligations and liabilities incident to sueh
estate, (2) to all inoiinibrances entered on the register
and (3). unless the contrary is expressed in the register'
tosiieli liabilities, rights and interests as alTect thelease-
hold estate ami are by the Acts .leclared not to be i„,.,Vni-
kances in the case of registered freehold land (/). And
transf rs of leaselioKl land registered with a go.id lea-e-
h.i.. iHe shall not affect or prejudice th.. e.dmceni.'nt of
anv estate, right or inter.'st affecting or in derogation of
tlie lessor s title to grant the lease (»)

713

1 !i

In all the abovj provisions as to the ellVct of n-is-
Mv,l transfers of land (r), the word • land." in th."
.ibseuce of anything to the contrarv in the reirjster or in
tlH' transfer, or in the case of leasehold land in the leis,.
nuludes the mines and minerals if parcel thereof (.) •

„„„ ,

>Mhat a registere.1 transfer of anv lan.l. like a cunvev-
"-'<-"''

ance of unregistered land (.•). passes the right to all mines
ami minerals within and under the sa-ne. except how-
•ver. lights to mines and minerals cr. ated previoi.>lv to
th" n.g,>tiation of the land or the vear l,s!.,S(y)

'

On
-n- 'utry in the reg^^ter of a disposiMon bv the regis- ,. ,.,„„.
^"'''' I>n»|.ri.'tor ot any land, the land certificaf.. if not "'^ '^""'

V>.tnl in the registry (c). inust be pro.l„e,.l to the ;:n;:':X
•^Krar. and a note of such entrv oiliciallv ind,,,.,.,!

'" '''^'^^"'•

•"r-oii in). On a registered transfer of the whole of the

'i_>^t,it. :)s A- .•i!i vi,.,. ,,. ST,
•i-i.:!S, a^aiiicndccl bv L T l;'

l:«i:i) 140, UJ.

'''
'V •')!• \ 111 , c. ST. s. ;{s

;,''^i.it. « ,v :(!) vi.'t. ,.. «T,• *"- :t;i. :i.-.. .-js.

J" I ^tat. i;o i (il \-i,,|_ ,, ,1-

"i-l s.-iiciiik..

(') A>'i.. p. :!i.

('/) Aiili
, p. Tiki. II.

(:) .1/1^. p. TO."i,

(") Stu(. liO .V (;i \-j,.,. ,, ,;-

-• S(l). An.l l,y I,. T. I!. (i:M,;ij
-!>•). iiti any ap|ilir.iti,,ii f,,r r,-,,.
ti-atioii iiiailc l>y iir \ni|| il,,.

prictiir iif tlic land, tl.c 'n-i-t'i'a'r
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OF REGISTERED LAND.

liiml to which a land certificate relates, the ccrtitlcatf so

indorsed is delivered to or deposited for thr traiisftnt •;

and if part only of the land has been tiaiislcrrtd, a ni w

land certificate, relating to the part transferivd, is pir-

pared and delivered to or deposited for the tnnisfm f {!,).

Rcistered transfers of registered land take ctlVct, nut liv

,f
wav of grant or assignment of the registered |)iii|iriit(ii's

estate in the land, hut by v.ay of the exeeutioii of an

over-riding power (c). And if made for vahialilc con-

sider.ition, they extinguish all outstai'ding oiatr^ nr

interests previously created imder any ii)in<iisii lal (li>-

position made by the registered ])ro])rietor ((/). -avin^

only such as are included among the things (li(

'

to be incumbrances (e) ; for instance, easement.-

.

for not more than twenty-one years, wluiv tin

occupation thereunder (/).

•a n<it

i.- an

1^1

Hotristrroil

cliarfics

upon
registered

lands.

Cuvenaiits

iinplieil

therein.

Cdveiianl

implied cm
eliarge iiii

leaseholds.

A registered charge upon registered land apiirais te

c(mfer no more than a legal charge or lien uimn the laini-

comprised therein for the money seemed : an<l mh ii

charges are subject to the provisions of tlir Ait- a>

respects qualified or possessory titles (r/). When li a

charge is created, there are implied, in the ah-enee nl

any entry on the register to the contrary, (dvenaiits hy

the chargor with the registered i)n)iM'eior I'nr the time

being of the charge to pay the principal siii:i (liaii.'<il.

and interest (if any) at the appointed time, and ni ielault.

to pay interest half-yearly (//). On ereati<.ii of a Piii-t. n-.!

charge on leasehold land, there is im])lied, in tlie aliMiK,

of any entry on the register to the contiarv. a ..Aeiiaii!

iniiv reiniire the pnidiietion nf

the'lanil eertilieat<'. or eertilieate

(if eharjie or ineumliranoe.

(/,) Stat. :is \- :{".» Viet. e. ST,

s. ".'il (pur. :2), as anienihd l>y

lid \ 111 Viet, e, t)."), s. S.

(i) Cnjiiliil tiiid <''i'nilii^ Haul:,

lAil. V. lil,<,il,<. I'.in:*, 1 Ch. ti:il,

U.")."..

((/) Aiitf, p. Til.

(0 -l"''. p-TMi;.,,.

(0 See -• W 11-. \. V I'.

11 SL'. l-'i:!. l-'t.". l-'ta.
-•

(7) Slat-. :!> .V :;'.• \ n'-

s. L'J ; lio \ lil \ 1' !. '

''•"'

S>-Iiediilc> : li.l^. ip.
'"'-

..ee2 Wai-. \ . .\ I' l->^-

(/)) .S!;i!. :is A :!a \ i.t.

.. >•> . ,.( „„i, 11 I'.'.ie.

„l-i
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bv the chargor with the registered proprietor for the time
being of the charge to pay the rent and perform or
observe the covenants and conditions of the lease, and
indemnify the covenantee against the same (/). On
the comphition of a registered charge, a certificate of (Wtiiioatr

charge is required to be prepaM-d, and is either delivered "' ''''"''''^•

to the proprietor of the charge or (h^jjosited in the
registry, as he may prefer (j) : but subject to any
stipulation to the contrary, the ])roprietor of a registered
iharge is not entitled to have custody of the la'iid cer-
tificate (k), or to require a land certificate U, be applied
for(/). Subject to any entry to the contrary on the n.arL'c.--.

r.dster, the registered proprietor of a registered charge
'""•'''''*•

!ds the following remedies, besides, of course, suincr 0,1

the implied covenant
: (1) he may, for the jnirpos^e of i. Ki.ht .f

nUaming satisfaction of any moneys due to him under
''""'•^•

the charge, at any time (^uring the continuance of his
.liarge, enter upon the land charged, or any part thereof
T into the receipt of the rents and profits thereof, sub-
i-ft nevertheless to the right of any persons a])pearing
-n the register to be prior incumbrancers, and to the
liability attached to a mortgagee in possession (;»)

•

'2) he may enforce a foreclosure or sale of the land 2. foro-
(harged. in the same manner and under the same cir-

''"""''•

fJiiistances in and under which he might enforce the
^ame if the land had been transferred to him bv way of
mortgage, subject to a proviso for redemption' on pay-
ment of the money named at the appointed time {>,)
!i if the charge were made with a power of sale, he ma v' ;, Sal. i,.,-

at any time alter the expiration of the appointetl tinie l"'"^'' "^ -''"•

'! and transfer the land charg,..!, or anv part thereof'

I <

fl

:,;^^>'.:is*noVi.,.,.. s7, (/,su,.,;u..;, v.t.,. ,;.

^1 •!"'', 1). 7(ij.
CO Sfct. M ; (ink,

J),
tilii.
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('Ii:vri;«'('

forccldsiii;;

Illiiy lie

ri'!:i.-tcrr(l as

priiprirtor.

Tiaiisfii'

liy ('liari:<'(

t'xcrii-irii;

(Idwit nf

.sale.

ill the siimt! nmniu'r as if he wore the rcgistiTcil pniprie

of such land (o). A cliargco, uj)on ohtaiiiiiii; an on

for foreclosure ahsoliite, becomes absolutely ciititlcd

e(iuity to tlie land cliaif^ed (/<} ; and he is cntitlwl,

production of an otlice copy of the orch'r for forwlosi

al^solute, accompanied by the certificate of charfze, a

if required by the registrar by the land certiticatf, to

registerevl a.s the proprietor of the land (7). Tin' iff

of such registration would seem to be to vest in liiin '

legal estate in the land. Where a transfer is made

the registered proprietor of a charge in exercise of 1

])ower of sale conferred by the cliarge the transfi-r 11

be registered, and a new land eertitieate issued to 1

l)urcliaser, without production of the former land r

tilicate, but tlie certificate of charge must he piodiu

or accounted for (;•). And on registration of H\ch

fansfer. the ])urchaser appears to acipiire the le

estate in the land sold (s). With regard to tin- creat

of a statutory charge with power of sale, tlie La

Transfer Act, 1897(0, applied to registered (hargesi

])ower of sale and other powers given by tlie Conveyanc

Act, 1881 (»/), to mortgagees by deed : so that, as 1

instrument of charge is a deed (r), the ( liargee will k
all these powers in the absence of sti|)ulation to tlio C(

riuiitiis of trary (;/')• Subject to any entry to the contrary on 1

register, registered charges on the same land shall

between th( m.sclves rank according to the order in wli

they are entered on the register, and not ad'onling

the order in which they are created (/). The registei

proprietor of any charge may transfer the diarge

(oj S.'Jt. -27. s. it (L').

(//) Aiili.
i>.

(ill. (II) Stat, t-1 >\ I.'. \ii!- c.

(7) I..
'1'. 1:. (I'.IO:!) iM : see ss. ID- 24. ex,.],! ,. lil (1,

\\,il,r'„it/, V. /Mr,"-, liMtS, L-
• '. null. y]K l,\-^ ol...

l(;:l. (-) Aiih. p. 711.

{,) Stat. tiO & (il \'iet. e. (m. (") See 1,. 'I. I!. ',l!"'''l I

.s. S (l). l.V.t.

Ki .!/,(.. MM. 71!. 71.}. (i) Still, .'is ,v
''•'.' \v^- I'-

(/) Stat. (iO & 01 Vict. e. (m, s. 28.

rcL'istereil

cliarLres.
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another person hy iiustriinu.nt of transf.T drawn up in
the prescribed form, and executed and attested as
required in the case of a transfer of land (;/), and ( n,„-
pleted by entry on the rejri.ster of the tiansf..,.r as
proprietor of the charge transferred: but until .su( h
entry the transferor shall be deemed to remain pro-
prietor of the charge. On such entry being made, the
certificate of charge nmst be prodiice.l and iiHl.',rs,.d

therewith, and will then be deliver...! t.) .,r .l..p..sit,.d fur
the transferee. A registered transf,.r.... jor value .,f a
charge, an.l his success..rs in titl.', shall n.,t 1... afV.rt...'l

by any irregularity <.r invali.Jity in th.- ..riginal cliar-..

«.f which he was m)t aware when it was tnuisfcrn'.rto
liim (:). The registered i)r()prietor of a charge mav aKo
make a registered charge, called a sub-charg.^, ther....i,

mthe sauie manner as the registere.i p...prict..r ..f lan.l
can inak-e a registered charge ther.-ou (,,). an.l with th.-
hke incidents (h)

; ami a certificate of sub-charge will 1„.

K-uwl accordingly (c). Tlu- cessation of a n-gi>ter..d
charge is re.juired to be notified ..n the r..gister!"at tli.-

requisition of the registered proprietor of the char-r.. „r
>ndue proof of the satisfaction thereof, bv camrlhitio,,
of the original entry or otherwise

; an.l tlu.n.uj..,n the
charge shall be deemed to have c.>ased (./). X..tl,in..
contained in any charge shall take awav from tl"
registered i.roprietor thereof the jiower of transfcrrm.r i,

bvrtgist.Ted disposition or n'tpiiring th.- cassation tl,..nM,f
to be uote.I on the r.-gister, or atiect anv r....iM,T.,i
'«'!'ng with land or a charge in r..sp..ct .,1' wlu.-l, tl„.
charge is not e.vpressly register.'.l or pn.t.rte.l in a.c.u.i-
ance with the Acts (c). The above provisions (/) appear
to apply t.. registered charges of an annuitvor otl, .r

Tia
(if r liaiL'i'.

Sill).

a ii'L

cliai

Itloll

"/I A"l'. ,. 711.
I'-l Ntiit. ;is A ;jy Vict. r. S7.

slii.asaiiictiiii'd bvtJiiA til Vict
^tj'>.s.s. and Kirk ScIumIuI,..
W I.. T. H. (I!)o;i) 17«, ISO.
•'; i-:i. w;f.

{:) Hulc 181.

('/)Sta;. lis & :i|) Virt. r. ,S7,

^•I'f^; L. T. H.(l<..i:!> 17. I.ii;

(O Mat. t;ii \ III Vid (• .;-,

s. it (4).

(/) /.(., staf<. ;<S .V :!!' '.;.;
;

S7. ss. JJ :.'S, 4(1; (;ii,v til Via!
c. iir>, s. 'J (4).

kl
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periodical payment (//) ; in addition to wliicli tlic ( har

would appear to have the ronicdics given liy sect. 11

the Conveyancing Act, 1881 (h).

Chiirnc by
(lt|Hisit of

tlic land
i-i'i'tiliiatc

<ir ((•rtilirati

of I'liiiri,'!'.

The registered proprietor of any freehold or Icasch

land or of a charge may, subject to aii\ n'L'istcrcii tst.il

charges, or rights, create a lien on the land nv cluiim'

deposit of the land certificate or certilicato oi dian

and such lien shall, subject as aforesaid, he cqiuval

to a lien created by the deposit of title-deeds (() or i

mortgage deed of unregistered land by an owner eiitit

in fee simple or for the term or interest crealfd liv

lease for his own benefit, or by a niortga<,'ee lienclRi,

UtH'istration entitled to the mortgage (k). And any per-on v

hi'uch'ileposit.
whom such certificate is deposited as security tor inn

may give notice of the dep .sit to the re^'i^tiar; ,

such notice shall be entered in the Charges IveL'i.-ter,

;

shall operate as the lodgment of a caution (/).

Rr^'istrntion Where any person is entitled to an incmiilna

of the pro-
pupated prior to the first registration of land (//'). lie i,

incumbrances apply to be registered as the proprietor of such iiiti

legist rati! III.
brance, and may be so registered (//). After su' h !<•

tration, all transfers and other disposilions ot

incmnbrance shall be entered in the register and in

in the same forms as are required in the cuse dl reL'isti

charges (o) ; and the incumbrance shall eease to

subject to the jurisdicti(m of any local Deed He<ri-try

('(rtiiicate of On such registration a certificate of indunliraiKt

*'
issued to the registered pro])rietor thereof ; and a

such registration he can create a charge (.n t! iiKi

brance by way of registered sub-charge (n nt m'po-i

ini unibrani'C.

in) Stat. (i(» & (II Vict. c. (i.j'

s. 9 (:{).

{f>) Ante,
J).

471.

(0 Antr, pp. Vf24, Hi.-,.

{kj Mat. 1)0 & (il Vict. c. tij,

8. 8

(/) I.. 'P. l{.(l'.tii:iiJi:t.

(ill) .-)«/.. |.. 701.

(h) L. T. It ll!io:ii i:.'

(o) A nil. p. 717.

(/)) i<iili's I To, 17. ; '

031.
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the certificate of infuiubniiicc, in like manner as tl„.

rrjristered propri.^tor of a ref,'i.stere(l charge can so deal
will, his charge (7). After stich registration, also, he ,s

,nM'd to give effect to any power of saie incident to l,is

incuinl)rance {/•) by transferring the land, on whi- h tlic
mciinibrance is charg.'d, in the same inann.r as ,1 i,,.

were the registered proprietor thereof (.v).

Provision is made fur the registration, on the ,h.ath Tr,,,,.,,,,'..

(.f the .sole proi)rietor or of the su.vivor of scwral joint
"" ''"'"' '

propri.^tors {/) of any registered land or charge, of ,j,,.

'""'^'"1"'

persons entitled l,y law to succeed thereto (//). Where
the (leeea.sed proprietor's estate or interest was absolute.
Lis legal personal representatives are entitled to be
registered i.-. his place {>•) ; ,„ a devisee or legatee of
the property, or a person to whom the property has
Ix'e.. appropriated in .satisfaction of a legacv or share
nf residue, may be registere.l as proprietor with the
personal repre.seutatives' ass.-nt (//) ; and if the deceased
pr()].n.'tor died intestate, the heir in the case of free-
hukls, and any per.son entitled under the Statute of
Uistributiono in the case of leaseholds or a chaige, may
De registered as i)roprietor upon a tiausfer fi^.m the
ad.n„ustn^or(x). Where a settlen.ent is created by s,..,l,.,„,.,„

t.ie uill „f, or othcrwi.se aris.-s in consecpance of the '"'-'"- "'

'l^ath of. a sole registered j.roj.ri.tor of lan.l, .t is the n'^'l'.:',!

>hity ui his j)ei.sonal representatives to aj,plv lor the '""I"''""-

registration of the person entithvl to b.' registered as
proprietor, and for tlie entry on the registe^ of j. ,per

_p) Kul,.s ITS ^isl . „„,,_ j,^

tn .!"/., pp. (ili> (iU.
I'l •'^tat.. ;iS A- ;i<j Vjrt. c, 87.
-": ti" A: (il Vict. c. i;r,.

;:-'-til). 2.' (ti. f): sec :; Wms.
''•'• 1174 -11 77, 12:.>S--lL':(,-,,

I'l Hn Ihr (iMtli (,f „n(. „f
""rill joiMt pninrietr.ix. I,!,.,

""'If In mi i>io(iufti<jn „{ evi-
tone (jf lu^ d'juth, to be with-

19

>|-

V.

(liiiwii fnitii tlifici;ist, r- L T I!

(l!Mi:i) l!tl.

(«) S-iits. ;!S A- ;)!) \„|. ,. ,S7

ss. 41, 41'; (id & (il Virt. ,. (i.-,;

j^s. ;(. 4 (:t), () (4. .-,) ; i„ T i;

(I'.Mi:!) is:i ii)L>.

(r) Stat, .'is A- ;i!) Virt. c. ST.
s. 42; L. T. K. (l<)ii:{) is.i. IS).

(") Stat, (il) \- (il \i,.t. 0. U,-,,

^- '; -I; !.. T. i;. •i!H^j i-.-;.

(.1) A>ii<, pj,. 2;j(i~i';j5i.

I I
i
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I)iiith(.f rostrictidiis or inliibiticms (//). WIktc tlir i|i(r;i-i

tiimii ni i(.
p,,,.^,„| ^^.,^ ., (,.„.,„( f,„. lif,. legist el I'd as |p|c.|iiiri,,r

.settled liuul (:). it is the duty of t!ie tni^lecs ul thr -,.ti|

Ilietll to apply for le;,'istliltio:i of the Mleee»(i| iiiiili i tl

settleliiellt il> l)Id|irieto|-. with tlie lie(e.->iiiv rcMiiilKi

or inhiiiitions (if iitiy) (<i) ; and on the a|>|ih( atmn i>t i

trustees, such siicei'ssor may he re;;istered a( (dkIih^'Iv |i

If the trustees neirleet to make such apphcatiiin. <ii tin

are no such trnsti'es. any person interestid luidii t

setth'meiit may apply for the rejiistiatioii of ,t H'

j)ro|>rietor, and on incpiiiy l)y the rejiistrar into ihr tin

of tlie setth'ment. and after notice j/ivcii to the trii-t'

(if any) and the suceeedinj,' tenant for hfe. and >\i

otlicr persons as the re^'istrar shall think lit, tlir ii.

])ro[)rietor may be entered, with sueh ic>tii(tiMi> m

inliihitions as are pro|)er in tlie eireunistaiK rs nl t

l{:uiknii>tiy case {(•). I'r ivision is also made for the t<L.'i-ti.itii

of rt'i:i>tei'ril ,111 i, f ,,1 •
1. I

iiionriitor. '"1 the Ijaiikmptcy ot tlie rei,Mstere(l proprn tdr n| ai

rei^isteied land or char<,'e, of the oliicial ncriMi,

other trustee for the time lieinj; in the liaiikiii|it( v

proprietor in his ])lace ; and for the n^'istiatidii oft

oHicial receiver or other trustee, in whom tlic laiiil

charj^e has hecoine vested under u scheme o! aiiaiu

meiit ajiproved hy a Court having jmisdictinii in haii

,f ruptcy ((/). Any person rcjiistered in the place nf

deceased or bankrupt proprietor shall hold the laiiil

char;^e in respect of v.hicii lie is rei.'isteicd iipen t

trusts and for the purposes to which the same i< aji]

cable ''y law, and subject to any unrej^istind ot.ir

rii^lits, interests or equities subject to which the iltcra^

or l)ankrupt projirietor held the same ; Imf, s.i\''

aforesaid, he shall in all respects, and in p.utiiular

respects any rejiistered dealiims with such land or i li.in

Position I

piTson

r('t;isteri-il in

|llilCl" of

ilccca^tMl or

baniiiiii't

pniiirii'tor.

(V) Slat, tie .< (11 \ ill. ('. il.'),

• ; (.'.) : l„ T, l^ (I'.MKt) Isii,

(;) Anil, p, Td'.t,

i.ii "^tiit. 1^' i '•• Vict, ". O"*,

(4).

(A) I.. T. K. il'Mi;; i^T I

(< ) I., r. H. li'io;;, I'm.

(i/) Slat. :iS .V '.V.l \ir!. 1.

-. 4;>, 47 ;
!

': \: :!!'ii:!> !!i

lino ; antr, pp, )!"i'— ^i'l.'.

$



OF REOISTEREl) LAND. 70

]

b,. in th.' siiino position as if ho \m(\ taken such lan.l or

(h.iiu'i' imdcr a transfer fi)r a vahiahlc consideration (.).

Wh-re a person on wh<.fn the ri-ht to 1..- rcf<ist..re.i Tnw^f.rs „n,l

as proprietor of hind or of a char^'e has (h-voivcd l,y
ilii"-t'<'Hl..fnr..

ivasoii of tlie rh'ath 01 hantcriiptey of tlie re^isti'red

"'^'""'"""''

pniprictor, or has IhM-n conferred l.y aii instrniiicnt of
fiMiisfrr or char-;.! in acconhmce with the Acts, dt'sins

b> transfer or chart,'o the hind or to deal with the char;;e

before lie is liitnself reijistered as proprietor, he may do
Ml by an instrument in the .same form as is recpiired for a
.iisposition l)y a registered proprietor (/") ; j.ut n,,

M'ist ration of such instrument shall he made until the

]).r>on executinfr the same has been registered as j)ro-

iirR'tor, or liis right to be so registered has been shown
:u tlie satisfaction of the registrar. Subject to th(>

provisions of the Act of IH7.") with regard to registered

li'.ilings for valuable consideration (ry), a transfer or

liar;,'.' .so made shall have the same eft'ect as if the
|)rr>oii making it were registered as proprietor {/>).

Xeirlier the registrar nor any i)erson dealing with Notico „(

r.'.^i-tered laud or a charge shall be affected with notice
"'"'''

of a trust, e.x|)ress, implied or constructive
; and refer-

'!ir''s to trusts shall, as far as possible, he excluded from
!; register (/).

A purchaser of registered land (/•) shall not require Evidence of

iav I'vidmce of title except (1) the evidence to be JV
''',';'""''"

-I'taincd fioin an inspection of the register or of a laml."

^

rriii.'d cf)py of. or extract from, the register; {2) a
-•itiiroiT deelar.itiou as to the existence or otherwise

'< St it :iS ,v
;{i| Virt, f, ST,

I';.

'! .!''. 1.. 711.
^'i .("'•.

IM'. 711 -71:?.
'' ^tat, till iV til Vict. I'. (V),

" ^';; '.. T. it (iUuo) iOli.

^
(/) ,S';,t. 1(11 \- (il Vift, c. I'm,

Kir^t Si'licibili'. n placliiL' :!S .V ;!!l

\'i('l. f. S7. s. s:{ (1), Sec J
Wins. v. \- I'. IIS',1 -./.. I'rid ,-,l.

(/.) .As t(i ilio salonf rv-i-trnd
i.-.n.i. M-r 2 Wui.-.. V. iv 1-. 1 liM ,.7,,

-lui ei|.

46



722 or REOISTKREU 1-ANI).

of miitttTs wliich arc dccliirtMl by sect. \H n[ tlir .\

(if IH7."»uii(I liy till- Act of IH'.»7 not to In- iiu iiinliniiK > •,(

(;i) if tlic i-roprictor of tin- laml is n'j»i>f(i((| with

ahsolutf title, aiul there are inniriihratH is (titrrid

the register as subsist iii^ at the first re^istralKni i,\ t

hiiitl, either i'vi<lcru'e of the title to those iiu iiiiilitaiii

or evidfiiee of thfir discharp- froir Mh- n^jiistir,

where the proprietor of the hiiid . -fj:i,st(ii(| witli

(|Viali(ie<l title, the same I'vidciice as id)ovc |irii\iili(i

tlie ease of absohite titU', and such cvidciuc a^ to a

estate, ri^ht or interest exchuh'd from flic ct1V( t nf i

rejiistration (//*) as a purchaser would lie c tiilrd to

the laud were unregistered ; ('i) if the land is iiMristti

with a possessory title, such evidence of the title m

sistinj; or capable of arising at the first re^iisttatmn

the land («) as the purchaser would be entitled to it i

Where vendor land were unregistered. Where the v 'iidor «i re^'istei

land is not himself registered as pr()[)rietor nf tlie h

or of a charge giving a power of sale over tlie Limi,

shall, at the re(juest of the j)urchiser and nt Ins n

expense, and notwithstanding an> stipulatmn \n

contrary, either procure the registration of liiniself

proprietor of the land or of the charge, as the lase n

be, or ])rocure a transfer from the registered judpiii

to tiie purchaser. In the absenct' of spei ial sti)iiihiti

a venilor of land registered with an alisolute title si

not be rc(juired to enter into any covenant tor title, ;

a vendor of land registered with a jiossi'ssuiy m ([iiilii

title shall only be reipiired to covenant agaiiisi e-tii

and interests excluded from the effect of registiatiiui

and the implied covenants under sect. 7 <i| the ('

veyancing Act, 1881 (p). shall be const riied arn

ingly ('/). Where a land certificate has been issued,

is not till

registered

proprietor

Delivery

of Itiid

oertilieatt

(/) .iiil(. ]). 7(Wi, n.

{in) See iiiilf, p]). 7(17, 7(IH.

(••; •••' '•••• n- ''•'• '••^•

(c) See ank pp. 7U7, 708.

(>H:t. tisii. tisT.

i..\ y,i.,* Km
X". I.'i \l'jt. f"

s. 16.
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vrndor shiill d.'livrr if t.. if,.'
i

Iu.s.t on r„n,,,I,.tiori

„f til.; imrcliiiM.-, or. if only a j.urt of tli.. I.ui.j conipris,-!

m fli«> ffrfifinito is s..l<l, ho xUM, at hi „w„ ,.x,M.n.s..,

prcHluc' or pnM'uro the production of tli.- n.ititi.at.-, ,•,-!

r.-(|iiir(Hl by the Land Tran.sf..r Act, 1,S1»7, fur the cum-
pkion of ffu! piircha.scrs rcuistratmn. Wh.-iv th,.

f.rtiticatc has hvm lost or destroyed, th,. vendor shall

pay th.' nwts of tho pi>.c.vdin>rs r..iuii..i to ,.„al,lo the
ri'iiiMtrar to procwil witJDut it (/).

On .'Very application to rc^isfr lan.j uhh an al..,,-

Inf.' titl.-. or to register a transtni,-.M..n .,f land, th.'

r.'i,'istrar shall iiKjiiire as to sii. . .'ssion <liitv an.l ..st,,t,.

aiity(.); and if it app.-ars that tli.'n- is, ,„ is .apahl..
of arising, any such liability to sncc..ssi,,n .hity ,,r

r~r,ife duty as would i-lT.Tt th.- purchaser fn.in th.'

p.rs.jn to be registere.l as j.roprietor if th.- lan.l wcr.'
iinr.'}iisf.-red (.v), the registrar shall ent.T notic.- of th.'

liahilitv on the regi.ster in the prcscrib.'.l luann.'r (/).

Siirr.'ssi.m duty and estate duty shall not (a) unl.'ss <„
not.'.! .m the regist.-r, or (b) uii!' ^s in t!ie <,,>.• (,r a
i.os.s,.ssory title the liability u; the ,|,ay wa.., at th.'

dat.' ..f the original registration of th.' land, subsisting
.ircapable of arising, or (c) unless in the case of a .|ualiti.'.l

titlMhe liability to the duty was inchuled in th.' .'Xivp-
tions nnuh on such original registration of the lan.l (//),

,.t!.'.t a bond fide register.-.! imrchaser for full onsi.l.'ra-
tion in iiion.'y or money's worth, although li,' may have
rHcivcl extrane.)us n.jtice of the liabilitv in n.s,„.,t
thercdf ((•).

.
*1 ,1_W.. pp. l>„li, JH.)--8.-., woul.l I,.. I,..|,| to I,., a p,.,vl,,. 'r

723

.Slln,

..n.| ,

.III! \

I ill I1-;

l:lll<l.

--1"M

.(.lie

lian;,',!

i^lcr.'il

.'II.

I- T. \\. (i;).i;!) i>((,^_

''I -^"i'. pp. Till, 70L>.
I" •';"-ii t^i A- lii \-ict. c. ti.-..

,';', '';'"> priivisidiis (i(. n,it, it
:;: Lr ;,;,;, i ,,-,1, r.\iirrssiy appiy

;" regi-terod cliarges
; but it i's

til th.' f\tint ..( th,. , liarL'r. ff,,

iil)(ivc.mcnti..nci| piv,vi~i,iriN of
sl-<-t. IS nf th,. All nf Is:,-, with
rcL'anI to sii,-, .-s^inii dutv .ipjilv
til ri'ui.st.Tf.l rharj.'!', , 'nni,. y.
T.Mi. II.; .Stat, .'l.s .V Ll'i V !' . >-

f*. s:i (<J).
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Instruments
oi- lip|lli-

cal Inns

(lcliviTi'<l for

n'L'i--lnit idix

take ((!<(!

iis frnni I ho

t iiiu' <if >ii(li

(IclKerv.

I'riciriiy

nolii-i'.

rrii\ i>i.>iiiil

rr_'i>lrat ion.

Whore instruments or applications are (Iflivtrod at

flic rcj^istry with the ])r()per Inland Revenue and T.and

l>ci,dstry fee stain])s(/r) aflixed thereto or iin|)ns>,.d

tiiereon. aeeonipanied when necessary l>y the land

eertiticate or certiticate of charge (r). tliey >1imI1 !).

examined liy an ollicer of <^he registry, and if ccrfiiird

l)v him as ea])al)Ie of registration, they shall in' entered

in a hook in the order in which they are delivered. '\'\w

registrati(>n shall then he completed as of ilie dav on

wliieli. and, in the absence of direciion or i'dereiue to

the contrary in or from the instruments or api liiations

themselves, of the priority in which the insfrnnients nr

a|)|)liearions were delivered (y). I?ut the n _'i>tereii

pro[)i'ietor of l.ind or of a charge or his solieitnr, or with

his consent in writing, any other person or hi^ solicitor.

mav lodge at the registry a notice (••ailed a piioritv

notice) reserving priority for a specified in<tniitient or

for a specified a])plication intended to he sul>>-ei|uentlv

made. The notice shall he accompanied hy tln^ land

certilicale or certiticate ot charge, ami shall lie eiiteivu

on the register, and the certificate shall lie indoix-d

accordinglv. If within fourteen days from tlie lod^'ini;

of the notice or sucli further time as the iei:istrar shall

think fit, the specified instrument or application is

delivered for registration, it shall he registered with

]>rioritv to any other instrument or ajiplication atlVeting

the same land or charge which may have heen delivered

in the meantime. On the expiration of the period li.xtd.

as aforesaid, for the operation of the notice, if may h,'

cancelled (:). On the ]>urchase of the whole or part

of the l.ind c'.in|>riscd in a registered title, the imnhaMr

ma\ l)c registered |)rovisionally as proprietm' of th<'

hind . and such rcijistration mav !)e afterward-; rom-

(„
)
See (("'i. y. Til. n. (/.) ; 71

'.anil 'rransfi-r I'.-e Order. I'.'e:(.

r. :!.

(0 .1/'/..
I']..

i:(. 11. ('(),

'
I!. (I'.to.ii III.

ilao:!i 117
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pletod (as on paymont of th,. imivliasc-
necessary, cancelled («V

luoiiev iir 11

Prov ision 18 nil for til

to any registered la I.

any specified i)(jrti(jn ilRTeo,

tob.

oth

.n- rrafioii. annexed Aniipx I til III

•' '"iKlil.'m that such lai Id III'
'f ri.liilili,

not t

e ur not to be used

o he I) uilt

In n

other restrictive conditi

iu a particular inaiii

by way of notice (h)

udition the proprietor and

on capalile of all

ler. o

ectin<' a,'

on. (jr is liml.

r of

.'iM>',r,|

Liny

and on resist rat I'm of such a

other [)erson deriving title from 1

'Vt ry transferee, ai 1(1 evcrv

itfected with notice tl

lini. sliall i>e (leenicd id

lereot

iiiiiv, howe ver, be nioditied or dischan'ed I

t'oiirt. on proof to the satisfa

Any siicii conditi

V order of th

on

•ction of the (

mm lilication will be beneficial to th

ourt that StlCJl

lutcrested in tin 'UK-rcenient of

l)er.-ions princi].allv

sucli comhtK ('•).

With respect to the notices

am restrictions, by which the ri.'hts of

cautioiw, inhiliitions. \,

to aiiv unregistered estates or interest

may be protected (d) .---Provision is mad.
seen {r), for entry oti the register of

liersoiis cntiil (:niti..iiv.

s in registered land
iihihjti

iikI rc>t I le-

as we llulH

to registration, and of notice of such liabil

incuiubraiK <'s iirior

interests as are by the Acts declared not to 1

ities. riiditsand

brances (/), and of a d posit of the land cei

)e incuiii-

certilicate of charge. Jk'sides this, auv les.

person entitled to or inten^sted in a 1

tilicat e or a

•ee or other .\, i|i,T (if

tor a lease of registered land, where the t

ease or an agreement

lor or (I etenninable on a life or 1

erm granteii is f..r I.

one years, or wlieve th

ives, or e.\ct>eds tweiifv-

with till

:e occupation is not in accordanc
lease or agreement, may a{)ply for reiristrat Ion

("I

.V^

'"||'''l l»v I,. T. H
K. (ii»t);j) 1,-

rf /lull /),,,/,,

til 111.

"l-'l-t.-rni I;

iiiiiplc'tion (if

(1007} U. liv.v/, KMij, I (

i\X-2. llHit. L>|.,lod

Wi
'll'''^ tif SI. Jol,li. lillO. I (1
\. A- nlTd. ih. .•!l>.-. • 2 W'l

1. 071 ; II ,11.

I. S(. '.lO, III

\ . >v r

AnU pp. 11(8, li)!).

(-•I i-^t.it. ;i« ^^- ;{!) Viot. p. 87
. M 111 .,I..,l I .. i

''•'• l-irst Sclic'dule. So-j

iilTd. ih. .•!:.M

H!U, IL'JI. iL'i":.'. L'lid (d.
((/) Am,; pp. 7(1!). 711. 7 IS,

(p) AiiU. pp. 7(1(1. 7(i(;. ,1.. 7 IS.

(/) r. K. (l!io;i) I'lis Jl,

!
\i

^:¥

i I



726 OF REGISTERED LAND.

last

Notieo of

cstiiti' ill

(li>wir or 1

I'lirtfsv.

of notice of the lease or agreement ; and wlicn such

notice is registered, every registered jjropiictor of the

land, and every person deriving title tlirougli him,

except proprietors of incumbrances registered prior to

the registration of such notice, shall be deemed to lie

affected with notice of the lease or agreement as un

incumbrance on the land in respect of which tlic notice

is entered (g). Such notice, however, cannot be rf<.n>ttrfil

without the concurrence of the registered pro]iiittoi of

the laud, except under an order of the Court (/-). Any

person entitled to an estate in dower (/) or liy the cur-

tesy (A-) in any registered land may apply for rei,'i>t ration

of notice of such estate ; and such registration shall W

made, if the registrar shall be satisfied with the appH-

cant's title to such estate ; and such estate, when mi

registered, shall be an incumbrance apiiearitii: on the

register, and shall be dealt with accordingly (/).

cred instrii-Caution An\ person interested under any unregist

ri^Sm-d "lent or as a judgment creditor, or otherwise howsoever,

ilealint^-^ witli
j,j ^^y j^^d or charge registered in the name of any other

regisu-rec

ppj.j,Jj^^ „j.^^, |o,ige with the registrar a caution ajiaiii^

registered dealings therewith (m), the effect of which i-

that the registrar shall not without the caution<'r"s con-

sent register any dealing with such land or charge until

he has served notice upon the cautioner, warninL' hnii

that his caution will cease to have effect after the expira-

tion of the time («) mentioned in the notice, and >ucli

time has expired (o). At any time before the expiraiinn

((/) Stat. :W * ;W Viet. r. 87, imrermeut for a leii-e. (ir eiiteW
s. riO; see L. T. K. (liMKJ) 201

L'(H); J Wins. V. & I'. 124.J -

124it, L'lid vd.

(h) Sect. 51.

(I) Ant( , [). :}5().

(L) Ante, pp. 334, 341, 344.

34.-..

(/) Stilt. 38 & 3'J Viet. c. 87,

". r>-2.

(hi) Provided tluU a pcr.son

to an esliite in ilower ^r I tin

curtesy, of wlurh iii''iie liii> l>f<!i

registered (lue'.-, ]'. T:'-'>i. -li'H

not be entitled to :i .aiiti.-:i m

respect thereof: ^tat. :« V :'''

Viet. e. 87, s. .):(; M-e I.. I. 1^

(11W>3) 22(1, 227 :
illio;|\l.

(n) l-'ourtetii dav>, a.s a rule;

L. T. H. (l<)o:i) 22<,".

(o) Seei .
.-|4

,

interested under u lease or an L. T. H. (IW'li) 1.)-.
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of the period limited by the notice, or such extension (,..,,„„.,.
thereof as may be granted by the registrar, the cautioner '''> '^'"«-

nuy show cause (p) why the caution should continue to "uuLu'''
"'"

have etlect, or why the dealing should not be re.ri.stered
''"'"'''

-us, for instance, that it has been obtained by fmud or 'i^aZZ
mistake, or that it is inconsistent with a prior deulin<'

''""'{'' "','^
'"^

or with some adverse right or equity (y). Tiie registrar 7] 7'
'

may thereupon either order that the caution shall thence- r^^mr may
forth cease to have effect and that the entry thereof on Zreun"

"'''''''

the register be cancelled, or he may appoint a time for
the registered proprietor or the applicant for registration
as tlie case may be, and the cautioner, and such other
pers(,ns (if any) as he may deem expedient, to appear
before him. And after hearing all such i.ersons and
serving such notices (if any) as he shall think nc.cessary,
the registrar shall make such order in the matter as he
shall think just

; as, for instance, that the caution shall
continue to have effect, or that it shall cease to have
etfwt and that the entry thereof on the register be
cancelled, or that the registration be refused either with
or without an inhibiiion against registration at any
future time, or that it be completed forthwith, or afte'r
au interval, or that it be completed conditionally or with
some modification, or subject to the prior registration of
a dealing in favour of the cautioner, or subject to some
notice, condition, restriction, or inhibition under the
Acts. The registrar may refer the matter, at any stage,
or any question arising thereon, for the decision of tlie
Court (r).

A caution may also be lodged against the registrati(.ii Cautum
of uny land, which is not already registered, by any '"-'^""-^

.

person having or claiming such an inte.esL in the hi.ul mmt'isu'r''r^
land.

JiL LI' 'V' T^*" """^ ^ solicitor, setting' forth tlif

an K rin . '"i

^'
u*""

=a"t'""''«- grounds on which cau* Is shown,a )|K,irmK before the registrar or (,/) L. T. R. ( HlO.'t) .•:(().

writ,,,,,
'-'r -1 --i-' '"nr in vm L. 1. h. liUv.ij l'jI.

»riii»g, signed by him or his

! I

!-•
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caution
wilhdiit

ri'iisdiiiiblt'

cause.

as entitles him to object to any disposition tiiricdt Lijiju

made without his consent (n). The efiM t ni mk h a

caution is that registration shall not he nuulc o\ -w],

land until notice has been served on the rautiniin i,,

appear and oppose such registration, and the I'lrMiilm!

time (I) has elapsed since the date of tlic scia in' ol Midi

notice, or the cautioner has entered an :i|i|iriiiaiirc,

which may hrst happen (»). An}- ]>ers()n who |iiilii(- ,,

caution, whether against registered dealings m w^i'-

tration, without reasonable cause, is liable In maki

compensation to any person who has sustained (Lnnajir

thereby (r).

luliiliitums. The Court, or, subject to an ajipcal to tiie ( uint, tlir

registrar, upon the application of i'.ny ]iers(in inni'-t,,!

in relation to any registered land or charge, may. alur

directing such inquiries (if any) to bo made, aiid m tin-

to be given, and hearing such persons as the ( cuit er

registrar thinks expedient, issue an onler oi make an

entry inhibiting for a time, or until the o((unenee el an

event to be named in .such order or entiy. ur gen, lally

until further order or entry, any dealing witii aiiv

registered land or registered cliarge((r).

m

Restrictions. Where the registereil proprietor of any l.md e: <

is desirous to })lace restrictions on transfer! ing or eli,

such land or charge, such pro])rietor may apply i

registrar to make an entry in the register that w ti:

shall be made of or charge created on, such laiid di (

uidess the followinj; things, or sucli of tliem as m
])rietor may determine, are done (that is to sayj : i

less notice of any applicaticm for a tian-ier (u li

creation of a charge is transmitted by po-i to
'o

(n) stilt. ;)8 & :,lt Viet. e. ST.

s. liii; m's. til ; 1.. T. H. [VM.i)
8S 94; (1<M)7) VI.

(0 Knurteeu days, as ii rule
;

L. T. }-i. (!;«':);• m.
{II) .Stilt. 3S A: :t'.» \ict. c. 87,

luii^.-

illlillL'

llbli'l'

iall.'r.

)
1111-

r ilic

Mici:

iM ; M'C> >, 111.

(() Seel-. .Ml. 11.!.

((/) StiU. :!S ,V :i'.l V:M.

.07 ; .M'e I,.
'1'. i;. .I^'e.-ii SM-
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a.ldre.s.s as he may specify to the roaistrar
: (2) unless the

consent of some person or persons, to be named by such
IHopnetor ,s given to the transfer or the creation of a
charge

; (.3) unless some such other matter or thin.^ i.
one as n.ay be requir.-l by the applicant an.l a, movv.I

729

In- the

note of such directions on tl

registrar (r). The registrar th

transfer shall be made or ch
formity with such d

lereupon makes a
'" register, and then no

arge created except in con

any time be withdrawn

directions, which may, nowever, at

persons for the t

or modified at the instance of

be interested therein

b

tlu'

mie being appearing by th

and
e register to

V oi\ler of the Court
(//). As we 1

registration of settled land,
itioiis are to be entered on tl

iue subject to be set asidt

iuhib

prescribed or expedient. Tl
is registered as proprietor and tl

of the Settled Land Acts (a)

a\ e seen (:), on As t

ami

purpose.'

'iitercd that, except und.

transfer of the land is to b.

'•.veil

such restrictions or

le register as may be
ms where a tenai.r for life

lere are trustees U>v the

restrictions ai'e

•I -rttlfil

ange. the purchase-nione

er an order of the regist

'e made except on sale or

'gistrar, no

'\'s on sale be
~uch trustees or into Court, ami
ivj.'istere.l of the i)rincipal mansi.m 1

ing paid t(

no transfer is to W
u>ua i!y occuj)ied therewith without tl

trustees or an order of the Court (b) Wl
Hore persons apply to be registered as joint

louse and laiid>

le consent of the

of land ijr of a cliar<'(

le^'ister that when tl

•^'<% an entry is to be made in tl

'leir number is reduced t

I'-'re two or Wv.tiv

on lilt

jiiint
pro])rietor.-

le

tion

rv of

tnrs

rt-istered .lisposition of the land or cl

o one. no

mad

imi

'^((pt under an order of tl

largt! Hal

le registrai' after

be

an

an ij

,v into title or an order of the Court. J}„t such
"try need only be made where the deed

"'un by virtue of which tl

or instru-

ct at. ;ts Sc .'!!) V

joint jirojirietors aii

imoiulod liv

ICi

•i"|. Kitst NcliVa

'.V ()0 A- (il

see
(-) -iiifr. II. Ton.
In\ .1.

W) '^tat. ;« & ;j9 ^•i,t, ^_ ^,^
j^C;*,(/') Ante VV- I-'ti,

K. (1003) 81
l-'l);



730 OF REOISTERKD LAND.

n-fiistcri'd, shows an intention that tiw survivor df

tlicni shall not have power tt) ilisjiose of the hmd cr

cliaifie, or where tlie registrar for any s|)e(iiil niiMni

considers tliatsucl' an entry would hedesiraiilc. Sin h an

entiv niav, how 'ver, be made at any time with tlujuini

proprietors" consent (<).

Ut'ctilicatiiiii

of the
rcj;ister

Suhject to any estates or rij^hts actjuiied liy iri^iMia-

tiou in ])ursuance of the Acts (r/), where any Cimit (f

coin])et'.'nt jurisdiction has decided that any |iii-(iii ]>

entitled to any estate, rij^lit or interest in dr {<> any

rejiistert'd land or charj^t, aii<l as a conse(^uenc c of miiIi

decision such Court is of opinion that a rectitieatmn of

the register is reciiiired, such Court may make an imlii

directing the register to be rectifitd in sucii niaiini a- it

thinks just (c). Subject to any estates or right- ai (luutii

by registration in pursuance of the Acts(]). it any ];> ix.i,

is aggiieved by any entry made, or by tlie (iini>,M()ii if

anv entry from the register nnder the Acts, or if (icfault

is made, or unnecessary deiay takes plate in niakiiiuaiiy

entrv on the register, any person aggi ieved by mu li . lun

,

(unission. d<>faidt or delay may a])ply to tiie ( "uit in th-'

prescribed maimer for an order that the regi-tn mav kc

rectified, and the Court may either refuse siuh appliiu

tion with or without costs, to be paid by the aiflicanr,

or it mav, if satisfied of the justice of the ca-e. iiiakraii

FriuKluliMit order for the rectification of the register /-/). Sukj-Ht tn

(lisiio^itiuns. j_jjj, provisions of the Acts with respect tn reiri-iimi ni-

positions for valuable consideration (h). any ik-jKiMtmi'

of land, or of a charge on land, which, it uiH.i:i-ti'i.ik

would be fraudulent and void, shall, notwith.-taiiamL'

(r) Stat. 38 & 39 Vkt. c. 87,

s. 83 (3), as anioiuleil liy lid & til

Vict. c. tM. First Sulicduli-

;

L. T. K. (1!»U3) :;l>4, 22.").

id) Aiitt. 1)1). 70.">- 7KI.

(«j Stat. 3H it 3>» Slot. c. 87,

s. 'X> ; .si'o A.-(l. V. OdttI, 11W8,

2 Ch. 47, 7:!. 7!^. a^ ; • :!.!-

the fdlldwiiiL' M'ti'ii-

(/) .4/1?., IM'.'""' "!"•

(;/) Stilt, .'is \ :!' \l - ^'

.s. sit). .

(h) Anu. lip. 7ii-:ii.
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registration, ho frauduk-nt and void in like tnann.T (/).

Where any error or oniis.sion is made in the re^'istei, or
where any entry in the re<;i.sier is made or i)r()(uired l.v,

or in pursuance of, fraud or mistake, and the vyi;',r]

omission or entry is not eupal,!,; of reetilication under t he
Act uf 187."), any person sufferinj,' loss therehv shall he
entitk'd to he indemnified in ^he manner provided in the
Act of 1897 (/). Provided that uliere a re^'ister.'d dis-

position would, if unregisterec], he ahsojutely void, or
where the etfert of such error, omission or entrv wouhl he
to deprive a person of land of which h.' is in possession,

or in receipt of the rents and profits, the register sliall h,'-

rectified, and the person suffering loss l.y the reetilication
shall be entitled to the indemnity (/). A person shall
not he entitled to indemnity for any loss where h.' has
caused, or suhstantially contrihute(i to the loss hv his

act, neglect or default
; and the omission to register a

sufficient caution, notice, inhihition or other resnietion
to protect a mortgage hy deposit or other e(iuitahle
interest, or any estate or interest created under sect. I'.)

of the Act of 1875 (/), shall bo deemed neglect within the
meaning of this suh-soction (tti). Where the register is

rectified under the Act of 1875, by reason of fVaud or
mistake which has occurred in a registcM. disposition
fur valuable consideration, and which the grantee was
not aware of, and could not hy the exercise o^f ivasonahle
care have discovered, the person suffering loss bv th.'

rectification shall likewise he entitled to iii<lenuiit>

under this section (,i). The registrar may, if the appli-
cant desires it, and subject to an appeal to the Court,
determine whether a right to indemmty has arisen under
this section, and, if so, award indemnity. In the event
of an appeal to the Court, the applicant shall not be

731

HiL'

uuU
ccrl

lit to

rnriily in

iiiii rits"s.

(') .Stat. .38 & .-SO Vict, c 87
a. d».

U) Stilt, m d Gl Vict. p. (ir,

"Mij; -f<-.l.-r;. V. Orf(//. liMIS,

: Ch, 47, (J4, 73-7.1, 78, as to this

serf ion.

(/) S«-t,7(L').

(l\ I.::!:, p 71!

(«() Strt. 7 (;!).

(«) .Sect. 7 (4).

f(
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ro(juire(l to pay any costs cxcopt liis (.wn. cvni if n,,.

siKCfssfiil, unli'ss the Court sluill cnii-idrt tli.it \],

appeal is unreasonable (o). Where iiideinnit v |. |i,|j,|

for a loss, tlio rej.'istrar, on lielialf of tiie ('lown. .|;,i!|

bo entitled to recover tli" amount paid from anv iiri-un

who has caused or substantially contributed t(] ih,. 1,„.

by ills act, neglect or default (p). A claim fm iiiil.n.iiitv

under this section shall be deemed a .-iiii|ilr riinti-iit

debt, and for the purposes of the l.iniitatiuii Art, |(,:':;

the cause of action shall be deemed to aii-e at ilir nn;,.

when the claimant knows, or but for liis own d,. fault

might know, of the existence of his claim. Tlii- -i limi

shall a})ply to the Crown in like manner as it a|i|ilit-. to

a private pers(m {7). The Act of lS!t7(/) r-.t,,hlhlir,|

an insurance fund for proviiling indemnitv \<> pn^im,

injured in the manner above mentioned.

'^^
''!

.
A title to registered land adverse to, or in dridi'atinn

nci(iiirin!.' ' r • , ,
.

,

title to rciiis t'l. tlie title of the rej/istered projirietor -liali imt 1h.

tend laii.l by ac(iuired bv anv lengtn of po.sse.ssion. and the nM'i>i. 1,1!

possfssiuii. jiroprietor may at any time make an eiitrv or ininL'nii

action to recover possession of the land accdidiiiiilv (>,i.

Provided that where a j)erson would, but fur tln' \>\u-

visions of the Act of 187-") or of this section. Ii.ive i.l.taiinil

a title by |)o,s.session to regi.st<'red land, he mav applv iei

an order for rectification of the register umlcr ~.it. '.i"i

of the Act of 1875 {(), and on such apiilicatinn ilie ( oiirt

may, subject to any estates or rights aciiuiivd by U'</\>-

tration for valuable consideration in pursuaiKr nf tlif

Acts, order the registi-r to be rectitied a(( iii(!iii;.'ly.

And j)rovided also that this .section shall !.i>t pivjuiliir.

as again.st any j)erson regist>'red as lir>t jiro|iiirt(ir nf

land with a possessory title only (")• ^I'ly ;iilvri>r rlaini

(n) Sect. 7 (.".).

(/.) Sect. 7(<1).

(7) .Sect. 7 (i).

{>) Sect. i;i.

(^) St'e dill'. \i]<. <'<:)< 'iW:

U) Aitti; [>. 7:ili.

(I/) .See ii'iitr, ]i[K i«l .'is.
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in ivsppct „f length of possossicn of a.iv „if„.r person
who was in possessir.n of such lan.l at the tin,., wlieti
the n-istrrtion of .siicii first proprietor took- place (r).

The refzisfr of each title consists of three portion. • ,,
t!o' IVoperty Register, the Proprietorship He.iMer. an,!

'"

-i-l::^
.liM..r,es Register (.) The Property Register eon- T,,,. ,,.„,„ .,lams the description of the hind conij.rise.l in the title

'="^''~'

uitli a reference to the (leneral .Ma[. or to the lile.l p|,n
fii-'Hol, an.l such notes as have to he entered rHatue^ to

'
' ownership of the mines and minerals

; to exempt'io

MtT.

from any of the lial.ilities. rights an.l int,.r..sts menti..n,..l
HI s..,t. 18 of the Act of ]«7.-,, as am,.n.l..d l.v the \et .,f

!>!•. (y)
:

to easements, rights to profits a prn.hr co,,-
ilinoiis and covenants for the h.'n.-fit of the land uul
nth.r hke matters (c). The Proprietorship Pegister Tl,.. ,v,
-tat.'s the nature of the title, an.l .'ontains the name l"i''"^>'Hl.

address an.l (h'scripthm of the j.roprietor of the land uul
"'""'"

'.nitums. inhihitions and restrictions afftrtin-' his ri-ht
;.f disposing thom,f (.). The ( 'harg.. liegist^ ....nt.uns T,,- r,. ,irifumhrances jmor to r..gistrati..n, and also s,il,se(n„.nt I'-^'-t.-r/

charges and other incumbrances (inelu.ling n<,fie,.s of
leases and of estates In .lower or hv the ciirtesv (h)

) an.|
^ucl. notes as have fu be entere.l ivlating to "c..v..nants
;'>nrht,ons and other rights a.lvers.dy ath.-tin-r the
land(r)

:

and also contains all such .lealings vvith'"i-e.ns-
tertd .hnrges and incumbrances as are caj)able of re^'ris

tritionf.Z). In the case of leasehold land a referenc..
t« tin. registered lease, and such particulars thereof
.'"d .)! tl„. exceptions or leservations therefrom (if anv)'
-th.. appheant may desire and the registrar appn.v..'
'•"'I ' -•f.rence to the lessor's titl.., if register..! an'

_
|;.

i^i'i' ro & ,; Viot. ,-. 0.-;,

^.^n L. T. K. (li)0;5)2; (1907)

(,V) AuU, p. 706, n.

{c)I..T. K.(l!)e:i;;!;(IH,,7,\-[

('0 Kiilc .;.
1

/

('/) Anil . 11. :l>.;

(') Anh, p. TL'.V

('/) L. T. K. (I'JO.i) 7.
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cnttTt'd in th<' Proiu-rty Kt'nistcr (c). TIm- tiflr td .^id,

rt'<,'ist('n'(l property hears a (listin^'iiisliiiij; iiiiiniMr
(/).

There an' re(|iiire(l to he kept in the rejiistrv ; xiiisdf

Cciicnil Mill), maps (called the (ieiieral Map), each of \vhi( h is tn hr

an extract from or hdsed on the onhiance iiim|i. inid on

which every parcel is to he numhereil for reference (,/), an

index maj) showing' the position and extent <if ivirv

liiilcx iiiiips. ref;istered pro|)erty, and a separate indi'x mim|> df Icas,-

hold titles and lands afTected l>y the rei.'i-tiati(in uf

incorporeal hereditaments (A) ; hut tin (leiier.il Man

may, if the rej^'istrar shall think lit. he comhincd, wIhiIIv

or partly, with the index ma})s (7). And fliere an- iiImi

1-ist (.f kept an index of i)ro|)riet()rs' names (/), a list of jh'iuIih;;

i'ppli'i'a'iidns. ai)plications to enter land in the re<;ister (/), and a iiook

I'arcfls Hiiok. Called the Parcels Hook, containing' the refennd' niiin-

l)ers of the parcels shown on the (Jeneral M,i|). aii'l

showing, with rejiard to each of such parcels, the niunlHrs

of the titles, and of the cautions ajjainst first r(j.'istnitioii

(if ariy) relating to it (//()• <)f these the (ieneral .Map. thi-

index maps, the list of pending applications ami tlif

Parcels Mook arc oj)en to puhlic inspei'tion hut thf

index of ])roprietors' names is open to the inspi( tidii of

the regi.stcred proprietors only; j)rovi(led that if anv

person shall satisfy the registrar that he is iutifi'sttd

generally in the i)roperty of any proprietor for i:,stanri',

as his trustee in bankruptcy or executor or adniinistratur

— he may ins})cct that index also (//), No eiitrv in tlio

register is to he inspected except by or under the authmiiy

of some person interested in the land or charge to whidi

Ik'srrt>ti(in f)n. cntrv refers (o). The ordnance map is the hasis of

of rpi;.. .creel ,, "
i i •

land. all registered descriptions of land (/»).

Inspect inn

tlicrciif

(if the

register

(.) Kiilc .-..

(/) Kulc -2.

(7) L. T. K. (liW>7) ::ti!tA.

(//) L. T. H. (llMi.t) I:.'.

{k) Huk- 12.

Ih Kulc l;f.

{)ii)h. T. K. (19(17) I'tiitu.

(n) Rule 14, amended by

L. T. R. (I0ii7)l't;i)..

(()) .Stat, tio A- til Virt. ( I",

s. 2:: (7); sec 1,. T. H. {IW)
L'84 ,.,/.

{j>) Stat, m & (il Virt. c. lu,

s. \ic2): l..\\ n. (i;io;iiL'i;ii<v.,

amended bvL.T.H.(iyu7)\.
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Th.. pn.visirms „f th.. Art of \HU7 as to .n,n,,u!snrv („,„„„, ,

re«istniti<m havo hron stated in .-arlicr parts „f ,!,;, nr,~.rar„'„,.

b..ok(7). Th.- Act pn.vi.l..s(0 that imtliinir tl„.n.,n k,,.. ,,

.shall n'lid.T oinpiilsoiy the re^isl ration „f th,. titir t,,
''""'fr''"""'

an inroMtorf-al iH'n.litaiiU'iit, ..r to mines „r nnnemU
apart ,>m tho surface, <,r to a lease havui;; l..ss tlia,,

forty years to run (..), or two lives y.t to fall in, „r to
an iimlivide,! share in land (/), „r to freeholds int.'rnuxed
with and indistinjiuishahle from lands of other tenure
(,r to corporeal hen.ditainents parcel of a manor (u) a,,,!

iM(lud"d in 11 sale of a manor as such.

Where a

ration as first proprietor of lam! d

person havinj,' the rij^ht to appiv T(ir rems- Tnm-fr

iharj^'e the land before h

esires to transfer or

mu tor, he may do so in the i

is himself re.'istered

<'li.iri:r (f

niircL'iMiTi'd

loiiditions, which would I

thi' rcijistered proprietor.

iihtaini'd bv rei'istration

transfer or charge so made sh

natuier. and subject to tl

)!• applical)le if he weif ui lac t

Subject to any prior rij^dits

under the Acts and K

IS pro- l.mil prinr ti

rf;.'i,traiinn.

Ules,

when completed bv
ra'istration, liave the .same effect as if tl

it were re^ristered as proprietor. Provided" that a cl

shall not he accepted for rej^dstrat

has h

le per.'^on makin<

lar'M'

lec

It relate:

ion until an application
n made for the registration of the lan.l to v.hich

aiK 1 if tl

land is substupiently refused.

le ai)plication for rej^istrat ion ot the

R

loned. the registration of the charge shall 1

or withdrawn, or al lan-

)e annullei
I'Course IS had to the.se provisions when the sal<

•^iniate III a compul.sory registration d
to be ill

>i land

isfrict is intendi'd
iMiediately followed by a mortgage thereof

;,'/).

(7) -IWr, |,|,. J24,.V.l,.-,(i(i.;

•
r) Sl.il. til) ^t (il Vict. c.

>I, .")(iti, ,-)74.

. V. i 1'

of the Idrd (if

-.1 Anil
t'P

tciuir

manor

:

MiaiKir liv fn>o

Will

not JMI-lvl ,,f ,1,1

Kill;mill

.

.•i88

II

iiiiiis oil Seisin, ,'to.

(«) l.aii.l.s h,.|,l by (o[,yh.,l,li.r.s tainV,i in f

)'M>. t'li.lcrr

-. a pri.inly n.iticc rn.iv Imm,I,

fall with in th IS iiescriot inn
avdiir of .-iirj

'lio lord'.s interest the
V) So..

"t', p. 505 ; but lands held .^ty.,' 2nd ed"

I .1 trans-

\'nis. V. ti V. 1:.>.-)J
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Land not situate in a district whore tlif rii.'iMi.i!i,,n

'"'of title is compulsory (:) tiiay Im- miiov.il tniii il,,.

rcj^istt-r l>y the registered prfiprietor tlunnf with t|j,

consent of the other persons (if any) fur tiic time Im,^'

appearing by the register to be intiTestcd tin nin, ;,,,,]

on delivering up tlie land certificates and (iitiiK,,!,- i,f

charge (if any) (</). If any land so niiicixtd i- -ituii,

within the jurisdiction of the Middlesex (u ^niLO,,,,.

registries (/(), it will again becoiue suliject tu ^mli jui'-

diction as from the date of removal (r).

The above acco>int gives the main proxi-inn- ..f il|.

,\ ll:,.hit-Acts ; but it is impossible within the In

i»resent work to discuss the working of ih, \c

practice or the questions which may nw-f iIhi.,.;,

The reader wi!l observe, however (r/), that. dtiiMili irt th,

statutory methods of disposition by way ot Mi.'i-tri,,|

transfer and registered charge, registered l.iinl i- hi?

lie modes (i| ;i~-in,iii(

Srttlciiiciit

to be disposed of by the sai

are ap])licable to unregistered land. Sett!leini-HN, th'i.

wills of

rcp-^tcn-i

lan.l.

1
'

fore, leases and wills of registered laixl must I It' Iii.kIc ill

Mnrtgnpos of

the same forms as before (c) ; but settleiiiint> iimy i"

accompanied by an instrument of traiiste' lor illnfiii:

the registration, as jiroprietor or pro|irittiii- of tl^

settled land, of the tenant for life or other person- 1 uti'ln

to 1)0 so registered (/), with the necessary ustiii tmn- n:

inhibitions. With respect to mort iTiiL'e:

registered i;,,i,l^ the statutory cliarge with power of

to form an elTective security only so Ion
land

a. tl

charged does not depreciate in value to >iii li an • M.iir

that the amount charged cannot be reali-td ly an r.\.i

cise of the power of sah". If the diaig h.'Ul.l

driven to exercise his remedies bv foit rlitrv

(c) A'lli; p. 224.

(«() Stat, lio A- til \'n-i. c. ti.'

. 17.

{h) See anif, pj). 222, 221!, 22.1

(r) Seei. 17 (iij.

('/) Sec (itile, p. "11.

(. ) .1,//.. ni..
lv-s,

(UK KM I2S.

('/) -1"''. ir
'

,\h.



""" |'-'^>' -"•" (/'>, lir Ulll Im- ,,t ., ,|,-,„|v.u,l.i;;,. ,.
,,

I"""' ^^"'' ''"• """'V'.i;:'''' mi.l.r ,. .,in,i^M.,.';,|- |,„„| ,,,

'I" '' '•••l.il'li-li''.| |..nii(,). A^ ^u• Un<- -,.„,/,. ,|,..

iiioii M-r,. un.l.-i- a rutiMn.in. r l,v u;u ,,t ,iH„tu,,..,. ,,,

III.' ..1,1 lorni li;.s tl,.. I,.,.,;,
I ,,,,,,,,. ,„ III,. in..il...,,u',,l |",n,|!

""""'""" I tlM'hin,tj,Mu... (,„ I,,,,., I,, -11,,. I|,.,,|,,|,

'

ll.M.l.llh. II,.' |r._M| ..-lal,. uliirli li,. |,,„| |„.|,,|,.. ,|i„ ),.,,,_,,,,|'

li..U.A,l, t|,,l„ III,. ||,n|li,Mjr,„-> ,.,|i||tv ,,| I. . I, n,,, I

„„'(/)'

It h.' rlit.T llitu |».-->r>-,inn n| tl|,. In, „ t ^,,: ^„.,
| |,,,J„ ,,|,|

'IIMin ill |.,.,,..,,,n„ lnMw..Kvv,.;Usu||||,,„,
^.u,„./,„V

HliH.'Il ...kll.,wl,.,|K,|„.,|t ,,|- ,1,,. „|n,t!r,,a,„.\ ,,ll,. n,',,„h,
'" i'''l-iii|.li...i, til.. ,.,|uitv .,1 r,',l..,ii|,li,,n uill ,/,,„ /,",/„

lvrMin.,'iii.h..,|. tM.tuith.t.uMlii,- am -l,~,,l,il.i v ,„, ,|„.

!•"' "I '!" ninrt.LM^nr. ,„ ,uiv ,„,..„, , l.nnun.,- ,ni,|„,

l'ii"l'"J- lint ;, rlKU-,.,. II, I,!.. r ,, Matiituiv ,1,,,,,-,. ,„,
fv.'i^i..|,-.| I.umI h.is n..f. .( ap|,..,u^. ,,nv <./„/, ,|,',,,,,„

t!i.M;-li li.. lus til.' l-.^ral ,„/,„,./ ^,jv,.„ |,v ,|„, ,|,^^,,„,

'li..ti-,., li.nnntl,..|,in.Uatl;,u t,„ il„. a,,,,.,. i„ ,,| „„',„.,•

^'""•'•1
'•" t<MVrln>,„,.. tl,„„|,„,. It >,.,.ni. that I,,., an

'""""
'

'""• "'^'" 'li- '•imtaM,. ,.stat,. in i|„. Ian,|
'''"-''' ''"'"^'1' 1"' ^vill .i|.|,ai,.nt!v .,l,,ai„ ,1... |,,,,|

'^.it.' ,„, >lll.s,.,,,lcMt ivuistlatlnli ,,t lilinM.if a^ l^Vnuiu-'u,,-
"I 'I'- '""'(")• l<'l"'>l"nil.||„.„l.|,,..,,|,,,|,,,,,.,„,,,„„,^,.

'"'"^ "Mi.'.lv liv .nirv MiM.n ih,. jaial ,iiarL'.-.|, I,,. ,-. ,,,,,

;Mii" n„„t::a^,..., takmjr ,,ns.,..H,.n oM,i> ,,uh I,.,. Hinpl,.
'" ''''^ """'""^' '"" 'I'" -tatiitnrv ri^r|„ ,,, ,„,,.,. ,,,,,

'"•I'l !"— -H(m(o). aiKl ill. i,it,.n.~' ul„i, h. ha. .,,

t:ikvn |,..,vM.ssi,ai s,.,.n,s to Iw Mi,n,.,|,in^r 1,1,, . ,|,, ,.^,^,„

' ""•'"
h-'''V'>{l>). As n-.nl. th.. lurrin.. ,.| ,1,.

7'"'-^' ""''''''"l'ti"ui.vtl,r Statin.. „||.uni,ai,„n. ,h,t
'l'-''"ttak..,.lan>.as,„tli...a...ut;.

n)„rt;:a;:.... nnin,-
^'•'My !,.• has c.,in,,lete.i tuvlv. vrars' i„.s>..si„a and
without atiy further act uu hi. pari (^) ; but the cluugee,

iM .1"'.. p. 71.-,.

m

''i !"'•
. I.. (Iu4.

(LM.

(") .!"', |.p. 71.-,, 7lt.

'mi A'
1.11.

I'P. «04. Oil, 6:;
(VJ ^1«(', 1). GJI.

II. Ig). ."JO.

47

11
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will) has been for twclvt' years in possossiidi. hum .,uu\y

to tlic ("ourt on this urouiid for an order lor rtctilidm,,!!

of the ref^ister (/). And it docs not appear ihat lir i,,.,

chiiin swell an order as his undoubted ri>,'lit ; t hr ..'niniii;'

thereof ajipcirs to be in the judicial dicivtKni ,,| tlif

Court, which is to be exercised " subject to aiiv otni,-

or rights acquired by registration for valiiahle ((iii>i.l,i ^

tion in pursuance of tlu^ Acts"' (.s). And in auv cii.,.

the chargee would api)ear to be saddled with the liunl,;i

of proof that he is entitlecl to have the rej:i>ti'r m-uM
as he desires, and he would have to pay the cii-ts ol hi,

application out of his own pocket. Jk'sides \\i,-,. ,|,au-

backs, if the land charged were let on lease piv\i,,ibly in

the charge, it is at least extremely doubtful wli.ilni tlie

chargee, on entering into receipt of the rents, wniild hf

in the position of an assignee of the revcr-idii and si

enabled to enforce the lessees' covenants and thf lOH-

ditions of re-eutry contained in the lea.-es {/). Fi.r tln-i

reasons it seems desirable for a jierson advaiinng luoii.v

on the security of registered I'reehold land, uiilc» lie ,

allowing an ample margin for possible dcpUM iiunii ii,

value, to insist on having a conveyance mad'' I(j liim ni

the mortgagor's cslit-ie in the land to be ( !ia!;;i(l. TLi-

may be done either by a registered tran>lri dl tin i,u,i!

to the mortgagee, the mortgagor's riu'ht nt i. licn,' tiMii

being secured to him by an umegi.-ti ivd div.i ami y\i^-

tected by a caution to be lodged bv liiiii ; him |-r (.ini.iij-

iiig to the method now usually adopti'd in |m,i'!ii.i Iv

an unregistered deed of mortgage in iln' oM h'lii: ;iir

mortgagee taking in addition a registered ( Iiiilii "I, lii,

land, and also proeiii'ing a re>tri( tion to be i nti'ini nn li,"

register against any dealings with the land I'V tli-' iiinn-

gagor, which would extinguish or impair llir I'L'al <>^dW

(i) Ant,,
t>.

7.JJ

(s) Aiii(, ji. ;:!i(.

/.'/,..</,-. l!ie:i, 1 (h.tMl.i.C.lM-:

:; Will-. V. \ v. i:w dihl II. 1/.

:wi Lit

wmm
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SO assured to the iiiortga^oe («). Jn tl.c c.s.. .,r n.f^-is-

t.n'i! leasehold land the statutory char^i. is coiivcuinit,
ii-; the char^cc, not takinj; the tii(.rtj,'a,i,'o|-,s ..stale. ,|,„.-

ivn ;ii)|.car to l)ecoine liable tor the rent and eovenants
of the lease {/) : and h.' can dispose under his j,.,\ver o{
^al( n! the whole term tor which the lands are leased (y).
lint as th.. cli:irj,'ee is neither assi;r,„.,. n.,r underlesse,.'.,f
thr hiiid cliarj,'e.l. it is doubtful wlwther, in the case „f „
kv.u-h c.nunitted by the inorfjr,:u„r of anv covenant
contained in tiie lease, the charp.e would have anv Inras
^laiidi to apply to the Court for relief a.ijainst the forfeit un^
which nu^rht be so incurred (:). (),, this account it is

aavisahle for a mortgagee of registered l..asel,„l,l land (.,

take an underlea.se thereof made by deed in tJic ordinary
f'jriiK as well as a registered chargi" thereon (^0-

739

Ilu' reader wdl have seen that the mo.lern law uf ^unnnan-.
real property is a sy.stem of great comple.xitv. and the
diverse rules which it contains are not to be un.lerstoo.l
without a knowledge „f their origin and history. Hut
the complex- nature of the modern law. which makes Cans,. „f
the student s ta.sk .so difficult, is not owin^. as has been

""' '"'"•

nMun.only supposed, to the feu.lal sv.ten, or to th.. .'t\'.nM.!,,

Militl.tv „t the judges who formulated the earlv common '^""' ''"^

1^1^^ ^v„i, regard to land. It is in a great measure due
'" ""• action of the Eu^rjish lan.h.wners. who have fn,m
'l'"|'ailiest tinu.s be,.n po.sses.s,.,! with the id.^a of assurin-
'!"'• lands to tlumiselv-.s an.l their .h-seemlants bv mean"
"' laiiiilv settlement.s. and have in mo.lern tim,.s ,|...nv,|

"' "tl.rt this object without h)sing th.^ b.netit ..f tl;,.

i"'«'''^ "f alienatioi. inci.lent to full own..rship. The
'"'^'"' f ">"• «^arlie.st lawy.'rs ma.h- for simpli.itv in

I
:l

1^1 .1"''.'
IM> I1-4 -17 * ""•'l>'ilcaM.,s,„,t,.a[ml.l<M,f regis.

W) I-

.

, -I-
"-iitioii; ar»^,

p. tiUH; hut notice
(.1 s:

' '" thereof niav he rerri>.f,.r.„l . /,„/.
•'• -" - -v,

i-i/. .lijl, d6-',.);3. p. 711 ; sec L. T. It. (l!>o;j) 7.
'

47 2
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Simplicity
of t lie

fiirlv liiw.

Laiiilciwiicr!-'

J)ilssioll fur

si'ttli'inenls.

( 'DiivryiiiK'c-

lo uses.

law. TI lus we hiive .seen (/j) that in tl IIS coimti'v till'

t'd to il liril il
iVudal mil's of laiullKtldiiif,', wliicli allow

distinct intciL'st in lands given to a man and lu^ hn:-

aiid rest lict I'd alienation on tiiu part of I lie doiui' umlii

such a gift except with the consent of l,iitli (Ii.ikh ^inl

lieir, were superseded as early as the 1 liiitei mli (riiliiiv

hy the judge-iMade law that the heirs sh;dl tiikr iKithin..

under such a gift, and the words of gift to tlir Inii -li.ii;

e sini|ilr oil [\,i-take elTeit onlv to confer an estate in f(

ancestor. he conception of an estatte 111 Ice -lliijiir 111

tiledhuui being thus accoinplislied. it w;

decision and partl\ oy statute iu the iiniiini r .ihraiiv

partly iiv

rehited (c) that the r ight of free alienation i> ii i>i'|ianiliiv

incident to such an estate. .\t (•mnuoii law. tnn, tli.

conveyance of lands was a inattiT of giiMt .-iiniilii itv.

Actual deliveiy of possession being the essential jiart {in.

it could only be effected between living and aMcHaiml

persons, certain feolfor and certain feol^ic (, ), .md hy

way of present and not of future tian-lrn /). Tlir

lamh)wner.s" passion for settlement first a|i|iiar-, IhIhiv

the statute I)c Doiiis ((/), in elaborate limitations hv \\,a

of successive conditional fees (A). Then, wl.n ilmr

wishes had been defeated by the action of tin jmL''- 'ii

aUowing free alienation on the birth of i--iir to trujiii-

under comlitional g''"ts(/). we lind striit .-ettliimnt

favoured by the statute /)c iJimi.s {Ic). |ia--Ml at tin'

instance of the barons. We iie.xt observe the ic-ult ot

landowners" determination to make setilemcnts. tn

avoid creditors" claims, and to make wilK in tin nraithv.

vvhicli prevailed from the fourteenth to liic >i.\iiriit'i

century, of conveying lands to feolfee- id ii-r- (/|. .\ii4

in the relief accorded bv the ('haiicellor airain^i a Uvadi

(/') .1/1/.. pji. (JS 70.

(') .l«./<, |i|.. ti!( 71, SJ ,SJ,

(</) Aiil.. p. l.-,4.

(e) See the aiitlidritie.s cited,

anit, pp. 38t), 387, iin. (</, < ,/).

(/) .!"(., |.p. :WI. .392.

Cj) i3Kuw. i.e. 1; (inicli.'jl.

tl.. llltlh'I'Uli- I itC'i

; 1. IT", n. !-

il. il.\.i.

{/,) s,.

anil, ji|i. '.Hi.

Co. I.itt. L'!lti I

(i> A'tt,. \t.'X,.

{k) 13 Ivlw.I.c. 1; 'inl>.\> IC.

(/) Ant-, pp IT',)— l*-!. I?").
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-,f rnnfi.l.nr,. ,.n th. part of s„H, f^nfiVos wo fi„,| ,i„
on.,noftl>..juns.licti.mof(',,,„,sofK,,,„,,i,.

,,

of trusts ulud. n,nv occupies suoh aa i.npurtant ,.Iac' • i„"nvr^UysU.n0.l Tl.. praHic. of .onv.vinl lan.l.
to f.o| ...s U, ,.s..s was. as w. l.av. ..,.,, Hr.:,.,„allv
.W,lln-tlK. .Matut.. of (VW.): la.t ,l„. .1..,,,,

.'.f
!.."<l-w,UTs to .aaintai,. a svst..,n of fa.nilv s,.,,!,.,,,-,,,
^"mulat.njr the inj,.,uiitv of ,h..i,. l.,.,, „|,i^,.,.^ ,^.

;"'';.;''^''-^;"^'-i:''''-'f-'Hin.iaM.isoniivin.p.;;;,,

':'^^\^'''''.™™''''- f'' ''••!' nnhorn .InNlr..,, M.r... s-

;.Hrl,av,.pr.va.lodbutfortl,..,stran....|..nsioMof,lH.
(oi.rts

,„
allmv,n« as valid a <ri,> ,,, ,a„,|s to an unasn.r-

"""'' '" ""•""•"
l'"'-'^"" '-y way of n.,„ain.l..r In) n.i,™ to b.. a d^^tinct .l,.partun. fron> sound principle

""I appears to have been so regarded bv one of th.-
greatest masters of our law (y). Kngli.l, i,,,. ,|o,..

741

of

-irici' III,

St.ituti-

iil>

il

(.'iflsl,,

tile iihIm

imit of gifts to the dead
; tl

not

the

lilt was w(
civillv (I ad(/-) being excluded fr

'ttl ''u, (>ven

>\y rlicii {•( »'iM a gift to the unborn br lidd to 1

'vi'lMnation seenis to be that tliis radieal el

>iii taking (.s).

)e valid

law (It i)ropertv wa
lailgr ui

S I

iiver ot t H' approval of a gift in re
"talivui- person (/). Xow we hav.

iiadvertently introduced und (•!

mainder to the /i <"' (r,u to tin

English law depriv.-d the h.-ir of tl

''I'll that, although

'"Iff took under
i'fr

il jrift of land f

\nil

"'"t|„.p,,ssibilitvorexp,.ciationofinl

ic I'llrrr.-i which

" :i man and his h.-irs.

I" I-..1I

itli,

not rejecting a gift |

heir of a liv

iHllltll,. lil,-,. /i(i.\.\lhil,/,/

>y way of cdntinge

1I1« person, the judges (ner

leritance (/

tit reniaiiid

civ allowi

cr

P'lrticiilar t I'liant seis

.Int,
I'll- I'"*! -In:{, Ins.

' "^'-ii- -': ll.-M. VIII
• i'l'- Iv;.

I Ml.

I'll ll!t. IS!t.

p. .'is:

'I llll..

'n .IW.

I.lllt

-i"ii. iicvcrth,.!,.

"I'l nil- IK to :riU~. 1

suci'ceding on the death <.f

as he Would have enjnye,|

''Miaiii.ler: „„/,. ,, ^-^
^^^^

1 1. '11.

I') -I"!'. [.. I.'o,

il"li. "I It all., nj'l,, tl

() l.itt.

I.
: I .1.

!o'A!l

IV \\.i\- of

nil. Will., i-.-i

|.. ;!S7.(0 .l«^
(vj .Ult.

(') III/,. j,|i. :j>i8, :(;j

.11, ,,!.

Ill'l II. ! I].

i ! !

1 !
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('<ini|i!c\il y

alldwinj;

gifts til till'

uiil)i>rii.

Iiivcnfidu

cif trusties

til |iri's(TV('

I'lintiiiiii'Tit

iciiiaimli'rs

under Ji jjift to tho ancestor iuul his lieiis. IIiiwcvii this

may have l)een, when limitations to a niim's liist and

other unborn sons came to be substitutnl fui i.'itts lo Ins

heirs, (lie jii(if?es concerned in interpret iiij; tln-i' liniH.i

tions had not tiie strenj^th of mind tn n'ti:pi t^ tli.

piincipies estal)lishetl l)y their early iiredrciv-ui-,, lii-

the recojunition of the iml)orn as peismis nqililr
,t

receivinj^ ii direct tlioiij^h future gift of iamis m l'ihiiI- i-

really th( jjrincipid cause of the comple.xity and diliii uliv

of tlie Kngiish law of property. It is mainly ouiiiirfM

this that till' necessity arose for limiting the exin i^.- i.f

the |)o\ver of disposition by the rule against |iii|iiiuiiii-

and the rules governing the limitation of suci cssivr mii-

titigent remainders (//). In u])holdiiig gifts to iml,.

m

sons, however, the judges did but give effert fn liniiti-

tions ()enned at the instance of landowners!:); in i,,.'.

thev merely gave expression to men"s iiatiiiai iltsiii-in

secure an inalienable provision for their chililivii (ci. ';

this way the foundation of the present systii;, u\ Mttl<-

ment was laid, but it was not firmly built ujH.n ii';ti! iii

th.e time of the ("ommonwealth means uf piivnitii i; 'li"

destruction of contingent remainders were iImimI' i
::i

the limitation to trustees to [)reserve them (/o. ii ::

forward contingent n'mainders to unborn Min~ 'A'T.'

(V) Anil. p|i. 4;}'.) .<(/. .
src cliililrcii tliiTiiii in f.i\'iiir'( :,

L. g. K. Xiv. L'.'IH 24L'. llllSllllltr |lnw,r nf l.-t.llli.lM

(:) Sit K. {). K xiii. 4 (i. ilis|iiisiti'.ii ; '/"'•. :• -'
'. n

\iv. -'.'!S. 2;t!l. But tlii> I'xti.inr Iw^'y.'.

((/) Aiiti. p. lis'.'. It sliiilllil iilii-iMtinii liii> in .1 in ;
;'i'i.:

nut lir fiirgii'ti'ii that. Iiy tlii' niii t ln' natural m-i m '-'
1 li"

timi' that It liiiil Ix-roiura L;i'iii-ral i>iiiil. 'I'lir-r |pp."ipi i,,' ;, '

rustii?liaillnili;st Wfll-tii-iln priiplr MTIirr f'H' lIl'H ll-I'liU-' '
'

111 inal<r M'tlli'Uirnts nf laiiils 111' si'ttli'iiu-nt tlir li! inih. 1,
ii

^

(itlitT iiriipi'rty iifi tlirir iirilmrn prc^visimi as i-^ m liti I'.i!

'hililri'ii. thci-c liail Imtii cstali- systems fiiMii li\ i'«. >•' «'

lishril in our law a freciluni nf pay fnr 111" v-i'l ""'' ''

.ilii'iiatinii. rsiicrially liy will, pn-itinii ainii-xi'i m ImiJi-^' •'

whirh is witliiuit "parallel in tn ownersliip «i'l. '
^ •

;!.ti!' iN

nt her Ii'lmI systems. As ri'krarils rules reliitini; ." '!i-| m-j- !

eliiiltels pa'rtieulailv. KllL'lisIl favnlir nf till' lli:l"lll.

law hail aliaiiilnneil the nyht, (/,) .)»/. , pp. Inl
.
- Will 'M

niiff ifOiSiii^eJ as in-ief-fi-^'-!--. "n SFi-i?>, ]'Xl

of a ileieaseil owners wife ami
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OK RK(.rsTKRKl) r.AM)
7):

practically raised to tl.o level of in.lefensihl,. inter..,.
And the firm establishment of the |.,w of <.v. /

'

'

;Ki.s
(, added to thefaei,ityof:.J;tn::.

l.nef. of generation, yet nnl.o,.n. iMonnl^IiuI: !
".:::-.':'''"

of tl.s.^,,,t...,nthee«t„rv settle,,.,..,,
,|<,,,,,,,,,,,,,,:,,.

7V" ; 'Y^'
'"•'"'''

^
-'l..."vev.ne..r.i„;,..

''7'
7: ".'

^'"'/•"""'' •"• ^''" -Khteentl, ....„„.rvp.fected the m.en...„s devic.. of ,],,. ,o,n,vnnee of !.,,il

tu. effect of the Statute of TVs. thus enahlin. l.,,'.,.

"^
'i',---

l'l"'-l in ^:ettlen.ent to he efl-eetualiv leas.d « |.| or"""'
n..-nge,i notwithstanding th.t the inheritanc'e th..r..of
a.l oeen hmited to unborn J-ersons a. pureb,,.,.. (,/,As we have seen

(.). the .„.,,. ohj., is nou., tamed l/v
1. exerc.se of he powers given l.y the Settled J.nulT.,.. s...,,,,.
Acts, And the des^m of these Acts is nu-relv to further

'-^""' •'"-

tl'" ahenat.on of lands without interfering with the
'•'.ston, of sett emenf

.
They have conf,.rred a substantial

'•."f,t upon the owners of settled land, hut thev eertainlv
'-otsunplifythelaw. Indeed, another n,a in reason ...n,..
:'' '''". '"^''""•>' ^f ^he P«^-«ent land laws is the unnnw

'
' '' '>

I"

-''-t''- have been altered bv statute dur;;;; nC-
vr-m

'^
>-ears. The real propertv legislati.; ofbMo

/) not only mtroduced beneficial reforms in practice
"t alM. r..ndered obsolete a great d,.l of ,|„. pr^vion^

lau-. Thus practitioners are relieved frou, the nee.s.itv
"f-''l";nn„ng themselves with th.. N...,rning of ,in,.s ,:.„d

r'"'"''"V"'-;^"''''''^'^i""'^f.'/). Suhs...|u..n, |,.,i.h„i.,n
''"•v'.r. has almost without exception proe,.ed,.d on , he

'"';'"^'"-P'^^<i''"'''r instances of hardshi,.wi,hon,
''^^''".l.^'al principle. Tin. consequence of this is ,|,a,
'!" rules now m force are nothing hut a seriesof anomahcs

'') !"''. pp. v.u.r.i:,.

I,,':'l
^['l^''-

PI'- ll'4 MM.l n. (/).

•I !"'. pp. IL'T. JJK.
.,;/i .ij'^. pp. i;(i. „.(,,). |(iL>. _'.io.
•'"•': >-'<l. .'i.li, (|jj5.

(f?) <lf ('OllPM', .||M|., I.lllrl'

with 111,- pirvi.,iis l.iw w,-, ,i,mc.,-
sMi-v for sn„„. inii,. .,!,,.,. ,„ ,„,|,,,.

Ill lie alili' to pr.iii..iiiirc i,p.,n \]„-
v.i li. Jit .. . . 1 . .. A . . .

I

I I

i I

ViiUditv
r.ii:rart:;;;i,,-.
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The IjxikI

'I'liiiisfcr

Ad, IH'J".

He^'istcicd

l.ind.

and in order to understand tlicni tlit" student is oliliircd

to devote his nnnd in tlie first instance to the iiimn-

hension of the prineiples wliicli the rules inliiiiL'e. and

when he has sueeeeded in this he has to eneoiiiitrr tli,.

labour of extraetiui^ the meaning of a vast numlur ,,\

lej^ishitivi: enactments from the involved ;iiid iiitiiiaic

lan<^uaj;e in whicii they are usually exjiressed (I,). Kmli

successive retorm has added something to liir liinilin

of kno\vledji;e which the student unist [)ainlnll\ ati|unv.

but has taken nothing away. The Land Tian-ln Art.

18i>7 (/), aiTords an extreme instance of thr iintlM,.!

which tlie Legislature has j)ursued. The devuluiK.ii 1,1

a dead man's real estates to his executors m- ;i(liiiiijh-

trator.s is of great practical convenienci'. a- niiililnm

sales to pay debts or for like [lurposes tu lie iv.nliiv

pfTected (A'). Hut except for the purposes ol the juiv

nient of debts, the laws of succession after dcaili >iill

remain widely different in the case of realtv and |iri-

sonalty. The heir's title to succeed to the eiijovimiit 'I

his ancestor's real estate has not been ahoii^hed |/i

;

and the student is left to digest the a])pareiir |iaiiidii\

that, to confer on a man such an estate in land- a- -liill

devolve to his cxendors. the essential thing i> tu give lii"

lands to him and his hcint {tn). Again, tin' niii-naiinii

of the title to land, which the same Act h:i< made rmi!-

pulsory on sale in certain districts, is jin advaiitai,''' tn

landowners in so far as it saves thiMU the e\|iin-r nj

iiu'estigation of title on every sale or hiihIlml"'. li"'

when the reader finds that under the law ^n iiitrndur.-i

lands may be htdd and disposed of for all inaiiii' r ii

unregistered estates and interests as well as In? ilic

(A) <i(]iiil cxiiniplcs arc foiiiul

in till (Imlriiirs of llic ilcstiiicti-

hility (.f ( out iiiL'iiit rcinaiiidcrs

atiil of the imlivisihilil y of a
coiiililioii of rciiitrv, and tlic

sliitiitc^ wliiili have |>ai1iallv

iifiiovrd tlicrii; diili, pp. H!),'l.

Mi. 4(>*>, ^iMi, ooii— .it').>.

(() St;lt (id >V CI \|,I. I li.'

imti, pp. iVii, L':ii.. ;!i-', :;i:. '•><•

and cLMwhtri'.

(1.) .hih. p. l':!l'.

(/) .1///., pp. -.".I, .:!!. ::::,

(/") .l»^. pp. .'I''. -I'.t 11'

n. (/').



OK RKCilSTEREU LAND.

ostates and by tho moans „f ronvoyanco roco.rniso.l on
tin- n.,n.st..,(.,. ho will noto a li^.ly source .^f ^ I r
confusion The .lifferonc hetw... le,.! and ,.,„itable
.states (o) ,„ lan.l ,,s sufliciently pnzzlin^ to a ,st,ul,.nt
imtwean-hm,-..o„lronto.l wifhaneu-,lis,i„,,„.„

„„^
mr.ssanly couicKlinj; with that dinVn...,,. |,„,w,rn
r,..,st..r..d and unn-i,sten..l estates. Thos. who |,,ve
now to learn and those who have t., teael, tl„. law of
r.al ,,roi„.rty can best appreciate the pressing „ee,l f..,
r.lom, which shall not merely change hut reallv si.Molif,.
tl.'' law. Hut It is not likely that this will l.e ellVcted
unless the same conditions can be again secured a. res„|ted
in the passmg of the Fines an.l I?e,.overies .Act (.,) The
uithor of that statute was at once a lawv.-r well versed
:n conveyancmg prac^tice. a n.asfr of l^gal princinh-s
ami a consu.nmate draftsman (y) : an.l his work" w,s
>u.t marred by what are calle.l - amen.hnents "

made in
Its passage through the Legislature.

_>^lAnU, ,.,..71... 7„. 7,4, wanM by no n.,n,„„..u...„ a,

(„l Stat . t * s vi'i I
WV'-; -jy- of t .« ti,,,,. |„. l,a,| ,„ .i,,. ,„W) Stat.;i& 4 \Vi

'III, ]>. l.ci

IV. c. 74
;

('/) It

Ir

bo

niilri'.i, that'.M

iliafiiiii; tlii.s Ayt wo

work. Ill

l)l<i

piaitico

rolatod, pnur plotol

nil which it I

inoiit jmhlio sorviops ;j4. ;[

.V rocovcrcil
:

i._ims's bttcts to .lohti H

tho
^ii-itaitioil a

lovor coiii-

'loshua

745

III

fii
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APPENDIX (A).

Kcfcind til, |,|,. .'I.-,. 2I(;, (:..(

II'-

/;, tnj.iiii mill Sail, or /.,

Tiii-i Imiknti r!K

/'' 'I )•.

year nf niir Si

iiiailc til,, lirst .|;iv ,,f .[

"'• (Scv [I. r,-s.)

>V<T."infl |,.„|y (^,„,.|, \|,.|,„.i,, I

I'lMary (.,) (i,, il„. tl„nl |),.,

tlir Inil^l Kint'.l-.rii .,f ( ;,•,.„( Ilritaiii i.ri.l I

I'f till' Kaith iimll in ll

Hkhvkkn a. |{. i,f CI,

'• viar iif imr Ijinl |,s4o

1,1 l)\ till' LTMIT uf Coil i,f

nliinil (^iiirii Difi-ml,.

•lllsill.' ill till, city iif 1,1,11,1,,

W

'lie i,iirt anil C, I). „f |,i,„.„|„-,, i„„ j,, ,,
iri' of the iitluT part

"'I'.v 1,1 Miilill,'

i|Mirr i,f [>,

nf lawful

INKSSKTII that tlii-saiilA. 15.

nioncy of (Ircat H
111 I'ollsilllTatinii ,,f li lull MIL'-: (/,) T

'' l>. at Of Icforc the seal

ii'iri|it whiTciif

iir..l l,y these |ireseiits |)i,|fi |

ritaiii to hi,,, i„ iiaii.l |,,,„i 1,^, ,(|,.\,,,j,|

MK ai,il ilelivery of tl

• ^tatuiM.

ereliy arknouhilL'eil) Math I,

I'Xi'ditiirM H<l

Ai.i. that

ininistrators ami

ar^aiM a:ii| sell

assii/iis

iinil ci

p/f IHt

II niessiiatre or teiieineiit siti,ate l\

Miimonly ealleil or known h V thi

Consiile
Use [iiesents (the tinn.

iiiraiiieil anil sol, I MarL'aiii

lint,, till' sii,l C. I), his sale.

yiiit; anil liemi; at iVe. |'a,v,.l,.

'f A-,-. |/(/;v (l,i,ril„ thi

ToiitriiKit with all am!
huilili,in„ t)amn dovch

sinj;ular the ho. ises oiitl

•a^e,„e„ts ways paths passages wat
oils eoninions anil eonmioiial

('Uses stal.les yards pirilens orehanl

loliM's eililiies ( erieiMl

ers watercourses tr

llUTtll privil.

'mills ami appurte

eyes enioliiiiients enininoilit

nalile riL'hts hnli-,.'es ,|it,

s liL'hts woriU.

fen,

iianees whats
"Kilt Ian, Is anil hereilit.

ities advantaL'es lie,e,|iia

lever t,. the saiii inessiiaL'e or tene

iii\\\i>|, ,i|

" :iii> lime hei-etofi

IN'i'taininf.' or with t

inients or any j.art thereof l,i |, IIL'IIIL' or 111

le same ,,r any part thi'ieof ,„

:in ,|,li,l

Ami ih

"imleil taken or k

ore usually helil useil oeeupi,.,! .,r eiijoyeil |,

e reversion ami reversii

nowii as part panel or me„,l,er th,

anil other

p.irl llie,-,.,,f

nuts issues anil prolils of

ins reniainiler ami remaimli
'I'

I

rs vearU
the 'am,' premises a„,|

To 11

IllTI'il

UK XM) TO lilil.l) t

I'aiiients anil all ami sinj;„|ar other tl:

''ir^Mineil anil so|,| or int^onile.l so to l,e with

;••; ill,- w,,Ki« within brackets (/,) |„/,Sfrc latterly oniittPd.

le sai,| inessiiaL'e or tenement lan.l ami llal,.„,|,,

e premises hi'ivinhefo,-,'

tlieir ami iver\- of tl„ j.
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rit.'lil'' iiirfnlMTN :irii| ii|iiiiirlfimii( iw iiriln llir ~.uil (', H I,,, , \i, nt,

arliiiini>tiiilnt^ .mil ii sijiiix fniiii tlir iliiy ni'\l lufoir llir .In I H
iliili' (if llii-M' prcscMl-; tnr ami cliiiiiij; iiiiil until llir full , ii,| ,,

Icnii iif ipiif wlinir yrar Ihciiii' imaI i-ii>i(iiil' .iihI fiillv lo \,i- uiii|,|,

anil I'Mili'il

ItfililcMiliini \ I hi III m: W II l\\ IM. Illllrlnl llir Hill ,,f
I" I'l"

Ihr r\|iiratiiiii iif I lie >,iiil Irnn if (hi' >atiii- ~liall lie laufiill\ ,|, niini,

'I'll till' iiilnit aiiil |iiii|Mi>i' thai liy miIih' uf t Ihm |,ir„iii. m,

I if Ihr ilatulr fur I laiisfcrniiL' ii>i'> iiiln |iii»r^>inn i hi >,iii|r {i ,, ,,

lif III till' arliial |iiwscssiiiii nf Ihr >aiiir |iiTiMi~c-i an. I uii\ ili. iiL,

111' malilcil til arrc|it aiii| takr a ^'niiit ami irlia>i. uf il., d,, i, ,,

rcviTsiiiii ami inhcritanci- nf thr «aiiii' |in'ini''fs ami i.| r\Mv |,r

mill |iai<i'l llirifiif to tin- saiil ('. 1). his Iniis ami ai^njn^ |., i|„. |,„

ami fur the inlcnls ami |.iirpiisrs to he iliTlainl liy aiinllni m |ri,i,,.,

nf three parti alrraily pri'iiareil ami intcnilnl In hr .l.ili.l ili. ,|n

m\l aflii till- ilav nf the il lie nereii

is WIINKss wlleiciif 111.' saiil parlies to tlle-

herennto Ml their liamis ami seals the ilav ami
«rilleii

!• |ilr..|il-
I

\i-.ll' 111 I ilr

Date

I'arti

Tills Imii:sti liK nnule the seennil ilay nf .lanii iia i./i in

thiril year of the reiLfii nf mir Snvereiun l.aily \ irtnii.i In i!,, _m

of Cnil of the I'liiled Kiiiyilinn of Cival Urilain aii.l lirlnnl i.hi

Oefemler nf llie Kiiith anil| in the year nf nur l,nril |s(o

Hktwkkn a. I{. nf Cheapsiile in the eily of Lomlmi K-. . ..f

lirst part ('. I), nf l.imoln's Inn in the eonnty of Mid.

the seeimil part ami N'. '/,. of l.inenln's Inn afore>

the third jjait (<)

Hecilal of thr WllKREAS Ijy indentures of lease and release In

ml ^I'tilii man !

arm.' .1 il.' r.'-i.«<

coiiveyanee to lively on or about the lirst and seeond days nf .laiiii,i!\ |s:;s ,i;.|

vendor. respectively made or e\press<'d to !« ni.ide IhIimiii K I', ilmvn
ilesirilied of llie one part and the said A. |{. nf the illi.r i.ut ! .

the eonsuleralinii therein mentioned the luesMiairi' .n i- ii. in. ni l.iii-

aiid hereililaiiients hereinafter deserilied and inlrml' i i.r I,. Ii. i. !,,

j-'iaiited -villi the appurlenaneis were eoiueveil and j--iii .1 .,. IlM

said K. I'". Illito .iml to the use nf ihe said A. I!

for ever
Ins h.

(') .inir, p. ;t(;4.

((/J The words within liraekets

were latterlv nniitted.

(<) The reason why \. ''.. was have I

or deprived nt h.r .l"«.i. s,

,

null . pp. IJ). Vl'.K II I !ii- \\< 1.

not inleniled. ll.. .|...i u >iii>

leeii mail.- ti. t ,\. .11 A K

iiiaile a parly In tins deed is. if till

that the widow nf ( '. |)., if nlhei

me p. II t . .ui>

ail.

married on or liefore the l.st of «;i/(.[i. (i7;t

III II

I
.

|i -I I

.|..,| -;v

\vy, is.il, niii-'iit fie liarn'd
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And VV'mkiikas tl

f.iiil ('. |». fill- I

"40

*""' A. It. Ii.'ii

II' nil.'

'i •"iilnicti

Miiipli- III |i..KN(H,si(iri ,,f ami n, ||

.iimI h

mill till

iil<- >^il( I., I,

ail. I

I'll "f llir iiili.iil

-'''''' "I'll l!i'Ml;,l„f

K'llltllllll'lltl I KTc'inlMfi

'"' ^.ihI nil'
Ml I.

tlip

ill' ii'l,

a|i|Mlltill.iiirrs frc' f,

il t.

"'I''*-"'
' •" li'MilllilK 1,1,1,1 . -ill'

i"lili,i,
I f,,

.lll'l I

"f. ' (In i-aiii| |,iiiiii,ls

"111 'ill Mil Mini

I'lI'Ml.lfl,.,- ,),,

il'"lci'> 111 ,„ f,„. ,1

I III,,,

I

'ii' |,l|, c-

Nnu mis IShKSIIliK vv,,^
I'lnira, t lur .^ilc mi,

lliiMi>,iii,l (H.iiii,U ,,f |,mf

<ll>'. I 1111,1

^•^^1:111 lliiit f,,

III
r.ili.pi, ,,| ||„

III liaiiil well mill (nil
"':"'""y"'<-i It l!r,t.„n |„,|,

Ik'Ii.iv III,

y |i.iiil liv tl

>aiil -mil iif one tl.

liii): ami ililivcry ,,f ||,

'< •<aiil I •. I)

'• 'I'" -M.i r,

-Mill ,,( ,,,„. ,',

-ii'l A. 1; 1 1.

of I hi' iiilMiitaiu'c III fc,

iinaml iniuihIm in f

IMipIl' III (),,

|'I'--(||N (III,. ,,

III! till' tl,.

I'I"'M '" lllllll.'.il.ll, Iv

al-nli.

' llll "I »l,l, I,

T Irmiiii'iii laii,|s i,,„| litTclit

-i-s-iiiii iif ,,ij,| i„ til.

|H1,,.|,

-I lllll

illM.|,.r

i||.t.

Hill mini li, It,' hi'irli

llMh,

.lll'l I

111 A. H, iluti

y (.Tiiiiti'il iinil r,'l,',iM',|

lii'ii'liy arkmiwli'il

lii'ri'iii.ilti

Witll 1

1

1 il''-rljl„.,|

C. 1). Ills I

III, III |i

ry part tliii-.of ,|,,,|| .j,,,, ^,,|

li-'i-ami ,,f „,|,| f

I'- 'lliliMII.'li,

"irs executors lulmiiiistraturs ami

ea.-e ami il,,,.),.

ii'iii till

III,

'I- ever liy tli
''s,-if.'n,,

I
ami

'lll'l

.Ii'l

lniL'iiiicil siilil al

lie.se ,„es,.„ts
I) II,' , |„. ,„,, _^ ,{ „

|l.

I I'. 111! Ill- act

leiied relia-cl ami
iTaiit liar^ain sell a I H'll p||.

ciiiliir

use am
lll'l .iml |,v ||„

CMly .,|

VIII ^.'l.llllr.l I 'P'Tiln

iial |Mis.se.ssi,,„ ,„,H u.|,|,, 1,

ii'iiliriii iiiiti, tl

I'lV-l'lil . wiird.s

'" liiiii therciif inaile hv lli,. sii,i|

III ami liv

.\. l:

lli'-'liy "f llie dale ,,f t|„

niiniiH'iiiin^r f,i,ni ihi

an imleiitun' In

V utile I'f a I,

III i"ii-iili i-.ii

'le -.11,1

iii'-Miii ami

uniii.' date till' il.

lull I'f Iwr

||i''sciits for tf

m\l 1,1 (,

Mlllr imleiitiii-c 1,1 li

duv ne.M lHf,,ic III,. ,1

" lenii ,,f ,„„ „|„.|.

-r traii.-fi

arj-'aiii and >alc aii,| l.y f.

ly "I llie ilafi' , I

All that

iTiii;,' uses lilt,, |„,^sessii,ii) and tl, 1

iiat nie.s.'.ii

ii'iiiMii'iilv ea lied

a^re nr teiienient sit

rie III till' -I

lis lieir-
( / )

llMl'- III, III,'

r k ll'iWIl liv till'

iiale lyim; ;,,„( I

"I"- "f Ac. |/„

"Mil- .It A I

./. l/„

hllll'l

"•llilKi; «ii|i

ii-'s liariis d,,vcl

-ll't'lllai tlir III

i-'Mimts ways put lis |,as

'ii'ii.ses st ,l,|,.s vanl- ^.'iinli'i

i'lltllnll-,.

lis i'rri,,ii

iind'

lil«lti

rwni lis ii'iiinions

I'lnil

;.'es ualir-

alil

Wall II

< edit,,

Is |,,.l

Is <ieiler.ll

I . Hinds.
Ills,', I,,

lU'llt- ,111, 1 ;ij,|,|,rt,

IcL'cs eniiiliiim

:iiid C(,iMi,i,,„al,|,. riKJit, |„.,|^„., ,1,,,,,

lis

nieni.s cinnimidit
nances wliatsm ver III t

IC- (I'lK

aih,inta;.','s
I,,.,-,.,!,.

le said 111les.siiai:,' ,,, I,.,,

!jl II 111,. ,ii',.,| wen- ilat.'d
iiiv iim,' hct

^'''.^•l>«fl Itlleil

Ween tl

at

le imintli ,,(

l>V ,-, \|,|. J

I

ateiif tli.'.st itiili

iii.ide an,

I

.vear nf H,,

.\1,

IM.m;!,,

infill ,,f ,1

Tiaiisfcr ,,f

I'l th,' 1st ,,f

lime ,if tl

|||>. -'11.

• Iaiiiiar\
,

"tilled All Act fi

lie ciiinineiici
1 Itclca

liassi'ii II, III,. f,,|,|., ii

reij.'ii ,,t ||,'r |,r.s,.,it

I'l'.ri.i III-

'T rendiTJiii;

'<t11.1l f'.r th,'

ijesly gii,.,,|, \

se as I'tr,

. .'i:

le iilKratioii ,,f tl

l'n,|K'rtv Act,

iveyanecf Kri','|,,,|,i |._',

- 'ulluws :

1>||TII hv t;

(</.i). tlie f'

He tl:

'lull

t'irin w,imM I«

liy tlic

iifi-Min si'll

f said A. J{.

~- '
I "f

' suaiite i,f

let^e irespnls (iK-in,.
leicasc ma, If n
an Act of J'ar!]

:is a l^'a.sc and l!cli

.

same l''irties)i.-raiit h
alien release and coiKirni unto
the said C. D and his h-
As trs t.f.r

I pi'f- jrraiit see "t"''!. p. liTI.

1 i I

i'

t i

M
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Illl'lll I.IIkIk lll'rcilllltllll'llln itmi |irrlll|ni"< lll-li liy ^Tllllli'il III I i<!, |.,,|

iir imIiimIiiI »ri Im Ih' i^r liny p.irt. Ifirii'iif lii|iiiii;m.' .,i m uvu,
il|i|N'i'laiiiMiL{ <>' uilli llir -oitnc iir iiriv |>'iil IIhiimI ii..« ,i ,i ,,,,

lliiii lull liiliiii I'/) ii-.ii,ill\ lirl.l ii»ri| III rii|iii..| .11 iiij,,\i .1 .1
I . I'' 1

lr|illlril lilki'll III klliivMI l" |M|I jmHi il m rilillllii I I In ii <,| \, | i
[^

I'i'M'i -mil jiihI mmi^ihii i iii.iiMilir ,iiiiI ii'iii,iitii|> <• M ,lli\ 111 ,,1|,,

iriil- i>'>.iii - iiimI |i|iiIiI ^"11 III
I'

iii'l i'\ I I \ |, ,11 II,, I,

K.-iiili

AiKl.iililiri

II.iIh'IiiIiiiii

I >r> 111 li.ir

(inwtr.

Ami ill! Ilir r>.|atr IlL-lil lllli llltrli'-l ll^c- llll-l iiili,

jMily |Mi»vr»Mii|i lirmlil riaiiii .mil ilrinaiiil wliil-^'iMr I.. Il, ,t lii

anil III ri|iiilv nf liiiii tlir ^iinl A. It. in In mil .1 m iip n ,,.{

nirr-.Hiiap' nr li'lirinnil liinil.'* iii'ii'ilitiiiiiriil ^ .iinl |iiiiiii-, ^ i,i|,|..

),'riiiitcil anil ii'lra-ril m iiiliiiilril .^n In lie anil i mh pn! ,ii,| ..n,,

I if I III' saiiii' Hit II llirir ami i'\ri v of t lirir a|i|iiiii i n m, ,

Ami all '.'cii^ rviilciiiTS anil wnlinys irlutin- In r., tiili ,,|

xaiil A. It. til 111!' .laiil licrcdilaiiu iit.i ami |iriiiii-i - li, i.l,\ ., ,i,i,

mill nlra-cil nr intiiiilnl wi tii Ih' now in the i ii-liii|\ o( 1 1,, - ,, i \ |,

nr wliirli III' ran |iriii'iir<' witlmiit Mint, at law ni m i i|ini\

'I'll II Wf. \M> 'rn llnl.li till' Mllill nil'.HHll.l^i' nr lilH-nii III I 111. I, ,11 ;

liirrililaiiirnl'* lurrlnlM'fnir (IcxcrilH'd ami all ami iiiijiil.M .ihii <.i

,

|in'inis<'x lii'ri'liy i;ranti'il anil rcli'awril nt intrmlid m. !•, i,, \i,!

their and rvcry of their rij;ht.H meinliii^ and ii|i|iiiiti ri.m<< • iiiii. •;

wild ('. I>. and In-' heirs (/i)

'I'll Mieli ii«i's ii|Hiii and fur Mirli lni-l» inli-iil- .md
|
iiii...,- .,

;

illi iiiidir ami >'IiImi'<'I ti |,.i«l'ls
I
inivi-ni- rl.lM

iijjrei rrit.« as tin d C. I). friiiii tinii' 111 I mil' In

>r dei'd.s instriinient nr uistnii! iiit- m writiii'.' uiih

jKiwer of ri'Viieatinii and new aji|fnn

delivered in the iiresei

It to he li\ Il

if and III Iir .illi>leil ii\ u
eredilile witne.s.ses direet liniil nr a| |iniiii .\nd ;ii ijilmlf ..f

until any -< neli direetlun liiiulalinn m a{i{iniiiiiiii ni ii|,| ,, f.ii

any mkIi ilireitmn liniitatinn nr a|i|iniiil im nl il m, ni|i|,|i |. .

lint i\teiii 'I'll the use nf 1

1

d r. I>. ami III --ijii li.i

diiriHL' I he term nf Ins natural lile wilhniil im|iiH lirni iil i.t m i-i

Ami Irniii and after the deti'rmiii.ilinii nl that e^t.ile In l.ilrituri i

I Use of I he .-.111

( nvenanl -

fnr title.

Thai tl

otherwise in his lifetinu' To tl

diiriii- the life of the said ('. II. In tiii-t

s.iid I '. I), and lii> assiv'ii • and after t he di-ei

the Use of the said <
'. 1 1, his heirs and a.-i>i;'i;> fnr e\n

Ami the s.iid A. It. doth hereliy fur Iniiiself In-

id \ . /.. .m.| 1,1-

rlhi I.-- i.i !ii

,1 th. 1-1 I |i
I

mil adininistrators loM-nanl iimmise a

(1 C. I). 1 IIS a{i|inm tee> heirs a

md .it:ii e Willi .1III .111.1 '

no as^iL'ii . Ill III 11

that IS to sav

Til \ 1 for ami iini » it h-tamliMi; iinv .u I 111 iM.i

vendor is wlial^oever liy him the said \. It. or anv |iersnn nr p. i-mi- imMiii

wised ill fee.

(i/) See ((/, liH4. ^hnllld linl III- ll:'- :ri-'l !- '''

(II) If I '. I), was lint married harnd, in-liid ( tl

before the Nt of ,lii ilail--e. thi

!H:i-!. or ;',, h;;vi;:;r heeil :-o hi- !:: 'lie i;

inarneil. ihe dower of his widow hi- lien- iiid
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" '" '
'

""' >'' "'^•"^' l-o,.,„tnM

' " "" "" ' ' Hi. -, ,.
I ,1,1,,.,, „

I .

"" -"'

•'
;• •;"• -r • •- "• ''-.:'!:;: .::::';::,;

I i«i(n r It .Mil ! ]) Ire "-it, it,,- vi il I, i.t

,1,11,,,,,. tl... „ .

MhlKI M.1,1 ||-,M.|, ,,,

-'A

'llllMlulM tlir Ndlllc I'Nt/lli

AM' riHT for IIIMi l.ntwMh>l;.M,|ll,.- ,,n .,,,1 ,„ ..

|-«' -..,„! lawful ami ,,l,s,,|„.,. antl.nntv , .

"" " '"" ^""''' '"

Am, riMT III.- .sa.M,. inoMiaiir ,,r i, „,.„„, , i , ,

'""r,l,„,lv fro,,, tin,,, to ,j„ . ,„„| „ ,,,
" ''"' ''^^'""^ ni.y .nj„> ,,„.,„

,

:^:r;;::;;:,?:,r;:-::,,:iH:-
-'•'-"

::i':;:-;:;:;;:;-;r,!:;:::;:f
"^q-r::-^:;

^''•-"l•-•-.naso..v,.^of,,.on,o^, :;••;''';;''''•'•''' '-

uii,l.Tor,n tn.Nt for hi,,,
" '"""'»- "r to

, I.,, ,„ |,, j,,,,, ,|,,,„,_„

•\^" n,M-«) fr..,. a,„| ,.|,,,, ,„„,
;^"""""'' ""' 'l.-lwi.u...l or o,|„.rw J ,,'•"' "'"'""'' '- fn.l,.,,,

'''--''''-'ra,l„,.n,Mra,or,w.r",, ,,''"' "'
^^"'' '^^ '' '-[•'" "

I III I

^' '11 III'! .ill Ih.uuir,;'™' ^-''' ''thor |.,f,s ,rants , .a
,..,,,::'''='''' '';''''''

•'"^'l-«"-san,lall n^M a„,l t,ti; f l

"^ "-.t.M.r.

'?'•"'' ;- --.alia,,,;:, ::;;.; •';:;'• -", ->•
""^'-"iil u>ru„,|,ran,rs wl,at.o,.v..,

'
,""'

'

^'' "^ "^1" - "'I-

;:-''r ?'''-'> ^-''f''-' ',:,,,
:,,'/';''':'. "'

-':":;';!:;.f::^;;:''''-''
--• '"''^.':

-::::..':;:::::;:

•4i::;rr;;:;:i;;:n;tJ^^ ^
^'- -...„.

- »-^- 1.-.. or lawfully .la.r:;''::/:;!^ :';;;;•'?':'
- "'"• ''•"" -uran...

••—
..r.„.,,uay,ntuoro„tof,i,o.,„i

,.;,,:;,;

t I

{k) The Wora/A«/ is l„.ri. „ pr,„„;un.
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trnrmcnt. lands lirn-ilitainrnts ivrul |irrmiscs lirniiiliifiiic rint.ri

anil rt'lcascd or in'.'.'nilnl m> Id itc willi llicir a|i|mitc nan. . ^ l.\
|

thriiii^li imhUt or in tr isl for liini or lliiin sliall ami will (Vmih i,,,,,.

to time anil at all llinrs Ik iiMftcr npon cvirv iraMPiialili 11111111 .mi
at till- cost anil tliarp's of the sniil ('. I». Iiis apiMiinli 1^ Inn, „,|,|

assijiiis iiiakr ilo anil rx"ruti' or iiinsi' or proiiMr to In n ,,,!,. ,1,,,,,

and cxcrul^il all and every or ari\ miiIi further and mini Imfni

and reasonalile a>ts deeds tliiiif."^ jiranls eonvevanees mnl .i.-in,,,,, ,

,

ni the law wliatsoever for further lietler more |Krhi iK ,ni.| .11, , j, ,.,:•

>:rantin>' releasinn eonvevinj; and assiirinn the ..ail ini.-in , ,,

tenement lands heredilunients and Jireniises hereiiihifirn ji,ii,,i

and released or intended so to Iw with their a|jjiiali nuii r~ m,;

the said ('. I), and ids heirs to the uses and in niaiiiK i itii,,,,.

and aeeiirdinj; to the true intent and rneaniri); of lliivr ihimhi. ,,

hy him the said ('. 1). his a|i]>ointoes heirs or assi;.'ii> ..r In- ,1 iIimi

eounsel in the law shall or may 1k' rrasonalilv advised 1,1 .|.\i„,|

and re |uired [so that no such further assiiranie or assiir.inn - . 'ni im

or imply any furth-r or Any other warranty or eovenant t hm ,1: un-r

the person or persons who shall make and exeeiite the ^.nu. .nnl hi-

!ier or their hi'irs exeeulors and adniiiiistralors aet< an,: !. ,i|. , nK

and so that the person or (KTsons who shall lie reipiired i.. miki ril

exeeute any sueh further assurance or assurances lie n.'i ioiii|,,||,,i

or coMiiH'llahle for niakinL' or doin^ thereof to j.'i) or iraM I frmii in-

her or their dwcllinf; or res|K'ctive dwellinj;s or usual plan- nr |j|,i,i.

of aliodc or resilience]

In wrrNKss, Ac.

On the back is endorsed the attestation and furtlnr nrii|.t .1-

follows :

Sijined sealed and delivered by the within named A. li. ( . li. mA
V. Z. in the presence of

John l)iK of 1,, inloii 1 ,1 lit.

liiihdrd !{(> Clerk tn .1/,, /» ,,

J{eieived the day and year lirsl withni written of and

from the within named ('. I), thesumof One'riiousand
,

|||,|||

rounds Ikmiik the consideration withiu mentiuned t'.

be paid by him tu me.

(.Signed I .\. 1;

\\ itnes.s John l>i» .

liicltUnl Hill .

« _ i/- it* •,r'tr.-.'r^/;;'-.iv.^i^^

^v^^^^>^^^^^*^
'<^: -;
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at the time of his death, and vliUh, if not ,^o der'fiti ,,r il.^i,,<,,l .,f.

would dewlve upon the heir at law or customary heir of liii r, ij hi

became entitled by diiritit, of hii a)ire.':tor." Now tlic old cliitnnr c,f

ponncsnio fratri.^ was tliis,— that if a jmrrha-ser liicil >( i^i.l. Iiaini^-

a son and dauphtcr \>y his tirst wife, and a son liy lil^ -icpi'l «if,.

and tlie eldest son entiTcd as heir to his fatlior. tlir |iii>-iv-i..ri
t

the son made his sister of the wiiolo bhuid to irilirnt ,c^ lii^ Imr,

in exchision of his brother of the half-bUiod ; hut if the (Mot -,
i\

did not enter, his hrotiier of tlie lialf-blood was cMlilli'l fi< l,,,ri<.

Iii.i fiilhrr. Ihi jiiircliii.'<er. Tliis doctrine was abolislicd liy x'uv >\.\\M<-.

Kescent ni every case is to be traced from the |i\n( li.i^ir. Ijt

the ehlest sou enter, and remain ever .'o Ioiil' in |n»-r"iun. hi-

brother of the half bhxid will now 1m' entitled, on hi- iI.cim-i. m

prefereiu'e to his sister of the whole blood, not as his hiij. Iiiil -i- /,

to hii fill III r (r).

Let Us now take the converse ease of a descent acr..i.liii.'

custom of borou;;h Kni;li>h. and let the |iurcli.iMi iln' in'

leaving a snn by his lirsl vvifc, and a sdh an<l daUL'litci I y Li-

wifc. Here it is evident that the younucst son has a ri.'h< |.

i>s customary heir. He enters accor linyly, and ilics iriii-l.ii

without issue. Who is the next heir since tlie statute ': I 1. n

brother of the half-til()o<l, for he is the iiistniiiiirii In ir nf lln /w/i-

.\> the common law. which is the general custom o{ tin- niji

altered by the statute, an<l a |h rson iH'came cut it led to iiiln i

before had no rij;ht, so the custom of boroULdi Kiil''i-1i. ,iiic|

other s|Hcial custom. bein;r exjiressly comprised in llic -iiiiil'

the same manner altered; and the stoik of dr-rcnl. ulml

formerly the jierson last sei.sed, is now, in every case, the pup

and th" purchaser oidy.

t.^ il.

/,„„,,

I . » 1
•

I Ml.

lory

! Hi

la- :

Sup|M>se, therefore, that Kdward Miliicleton, the pun lia-tr. »b

died in ISlL', had left a son by his hrst wife, and a ^on .u:d iLuit'ltfr

by Ins sci'ond wife, and that the younucst son. Iuimii.' .iilini..-

customary heir. die<l intestate in Ih.M. who would !« intitiol

CIcarK', the elder son. as customary heir, bc-inj; (.f II. c malr -i\. :!i

preference to the dautditer. Hefore the .\cl the sl-lii of ih.. «!,'

blood would have iidu'rited. as customary heii lo liir \i.uii.'r

brother, and the elder brother. Ixdnj: of the half bl I i" 'ii |»r- i;

last sei.sed, could not liavc inherited at all: but -mi.i tin- At !'

descent is traced from the [lurchaser ; and the eld( i liotlur mhiII.

accordinplv, be entitleil. not as heir to his half-bioiln i. Imi ,i-li':r

to his father. The .Act then breaks in upon the iii-ioiii. lU tin-

custom Ix'fore the Act the land di'scended ti> the >i-tcr of ih, i»r-rii

last seised, m default of brothers of the whole blood. l;\ ihr A. t ;!:.

purchaser is substituted for the person la^t seised, an. I hIim.mi » iii^

be entitled as heir to the purchaser, if he bad ju-l lUiA -, isid, n:u>l

(."; .Sf ( .Sii>.-,icr.'s I'cal I'nipcrty 2(i7. 2'iH (I'iid '>

Statutes, pp. 2hO, ::8I (Ist ed,)";



^^m^)^^:/^?

APPKNorx (n).

now 1)0 rntitli.<l as his licir, Im.wcv.t I, .,

taken place. " '""*-' ">"' '"- 'l''"'a>r uun huv,

I' - ;'l-r. that un.hT tho A., th/f, . r ^ ".U ," '"^ '^^"" f-''"''

'" '"";"'• ""twithstandinK the custcm 1

"" '"';" '"""'•''

«ouM have been broken in „,«.„ bv the A f""'
""' '"^'""'

have been entitkvl to inherit who bj.'or, „',,,;„"' ^'
'"''"'" »""!''

Suppose, a>;ain. that the father of K u i „
the purcha,ser. and that K.lwar.i M„„„l " •^'""'•'"" ''^"1 I",,,

an,l that the estate, instead of I „! ^

J

T"/'"
^"""^••^' -'"•

.hseentinthosame n.ann..r as ..sf.tes i,', f
""!^' '"^'""'".v ,no,i,.. „f

T.lonee i„ tail, is an.l wa. bo,b „ ^ ""' l""'l.aM.r. ho„,.,„,

"I''. ">'• Moek of d..seentT .',:'•' ""' """ '"«
' -'-• -h,:

•1'^'' '" '--I -l.-.'"tsaee,.rdi„,; ,;?''"•': ^ Ve b....„ ,„ ,,;..,,

"•^^''•'I'l.v pref,.rr,.d. I, is ,.|e,; ,|1 '"'"'" ""' •^"""^"-' ».'<

^:-'-'' Mu««ie.o„ f,.i,..,, „ ; • 7'"7- "'^'/- »l"'> <l„. .s,„. „f

''n'i-".drasyo„„«,.,,,..J.f7 ,;';''''' -'""''-e, ,,...,,,, ,^

"'"""Kl' .I- phunt.tr was bu, ,h.
',-:"""^"^'^"""""-l-nha..r.

[KTsoti last seised.
'"NMn twice rcrii,,M,| ,,f ,|„.

'1 'I'anfN., however, which the Act I ,

'" asM.ndate the .lescent of est
.' "'"•"Pli>'ied is si,,,,,!,.

IV purchaser is n.ade h : s^k ! I" ,
",' """ "^ "^'^'"^ ''''

" '^ ""'"'"• t''--f-uv. that "„
,

'"" "' "'« '"'-" l-^t -.M d.

:—::;--» ^.thei;^.-
:--

-"'<^;'^..;:;^;i'r::;:; ;:;;:';:;-:•''-- --•

-::-i;..;:r:a;;drrx

-

"'''''
''''''"•-'-^•««;.ve^.^.^^^^^ --'-<.

'""""^".V I.e.r of the purchase j, ? '"''?' '"^•'""- "'• " the

';- '" "".7.'//^^,« V. ,l„n„„ ev rel 7 '
."'" ^'""'"'^''- " 'I-

"" l''"'^-' •• last seised Th,.
'' '" "" '"^'^'"' '»

•t"-"" f'''-ustou,r ;;;::;;;;,;'- ;'''-'>. -...
'' ^'< '» .1 Mafuient of ,h.. c

"'' '"'" "^''' '"f'ue

::'•;
'^'k'- for granted that e!:r"r...!'."^;^''^-'.'- " -'"'' ' -ve

'''•
li.e law. however ;., '

","
""""' '"*" '"'"'" '"adc the

''^•'-"'-yi^tJV, :;^ 7 'j.^^''
;"''''' ^•''''''•- T^^

7r)5

M
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without loiivinp issuo, thi> plainlill clonrly wmilil have li.in

entitled. Hin issue fails after his (leeeaKC : but mi. Imm ;i, /,. i, i|,,.

Ktoek, the .same person under the same custom must nf rici(SMt\ i,h

his heir.

It w - expressly stated in the case, that there w,i- tin fiirii,,!

record Aith resi«'et to descents. Thi"' is iniportiiiit, a> -Ikm,;;.

that tie person last seised was mentioned in the sliilcnuiit of il,.

custom simply in accordance with the ordinary mie 'if law. tl..ii

the i^-rson la.st seised was the stock of descent prior to ll»- .Vt. If.

however, there had Ix-en such a formal record, still Kdwani .\liiL'i:li tn;.

the purchaser, died .seised. If he had not died seised, it iniL-lit i«

said, uccordinj: to the strict coi'structioii placeii iipuii tin- nn.r.i-

of customary descent, that the custom ili<l not apply, and tli.it
! i-

heir according to t'le common law was entitled ((/). Itui In ih

I
res -'t case the custom is expressly .-tated to !" i;allHiv(| fi v,

!n\<M> ions only ; and so lon^: as the i«Tson la^t si-)-i-.| « i^ l,\ ;,.i

the stock of descent, it is evident that a stateiiiciit ..( il,.. ,
u-i

.
•,

•IS applying; to the person la.st seised, was merely a st [•mi.iil » ;

reference to the .stock of descent as then ixistin}.'. Tlu .\< I ^m-

the sto<k of descent, and .so far alters the cu.-tom. It -ul.-t.- .'.-

the purchaser for the person last seised, whatever ma\ I" tlic !|.t,..,i

as to descents. It follows, therefore, that the plaintill m .l/M-y/.r .' ,

Jianiill. being the cu.stouuiry heir of the purchaser, ».- nititloi'

recover.

Since these observations were written, the follnwnii; nii,r,-

have been made by Lord St. Leonards on the ca-c of Minrihl'., .

Itariiitt .- ' In the" result, the Kxclie.(Uer and l'.xilir.,ucr (
li.iiil'!.

with much diversity of opini<m as to the extent of the -u-n.

decided the ca.se afjainst the claimant, who clairnrd i- !i. ir I', n^

custom to the la-'l /nurlDiwr. which hi- was; hcniM In- ». - i

'

heir by the custom to the ;» rwH Id"! *./-(/. .\n'l v. i tin \'

extends to all customary tenures, and alters I lie ,lr-.,iit im.iII-u,::

cases as well as ir, descents by the common law. I.;, -uli-initiii:
:

'

last purchaser as the stock from whom the de-oiil i- '• •» ''' '

for the ptrsoM last seised. 'In.' Cmrt, perhaps. lMhli< .
M'I..-

-

the grounds upon which they liehl the statute not to .|tl\ '' '

'

ease
"'

(< )•

(,/) i;,,,,iry. /.•-(//( r, (). 1?ridL'. (' ) l-ord St. I... h.ipl- l'-'^

IH- Hidu- v. IliN'i/. 1 K. A J. on the IJeal I'r.p. ity >'>'•

044. p. J7I (Jnded.).



( 757 )

AI>PKX1)IX (C).

Kiferml to, ,,. 33,-,, „. („,

••'«• tl'f 'ifcoa.st. ,.f a w.nn.in ..,„„1,.,| |,v ,|,„,,,,„, ., .,„ ,,

.^
.1. ,.r,..,.t law. t.. a,. ,.ta,.. f.. ,,,, ,, „;. .nnT'C:'Z

the wliulo or any part of |,.>r sli„rc : („).

••r'f-l.m,!, 1,1

In onlcr to answer this ,|i,.-st,o„ saU.f,...,,.,,!, ,1 «,il 1

""•" t. appl, those principles, Jhen i; , i:
,'"'

""'

|T.-nt ,,is,i,„, l-„f,.rtunat,.|v the auth u T'
"^ "'

>"H-'ftheo,.h.w..n,httou.,ern:a ra :;:;^
.""-tent with one another; „„., „,„ eons..,,, I

' '^ ''"""

'"""ta.nty seems unavouiahly to han- over I,
'

•, "'''^ :"""'

"''- -J -"-our to ...erta!;! o ^ , ^ ;;!r7pri'lKinderatcs. " "" ^''i"'

l-'ttleton "not the nan., of the author ..m, l„„ „f „„, |-I
,

thus defines curtesy -. Tenant bv th,. en , ,

'"

^ «h<.re a n.an taketh a wife s....sc.,l in fee sin.ph. or n f. I l'
"^ >'-.•.! as he.r m tail es,H-eial, ami hath il , 1

'"' V'"''-^'l.

""'I" "r fenmie. l,on, alue alhel, I

' '" "'f'-

^. ". Ins (o„.„entary(rf,. .,h,s word .|„th ever 1„.,„L. ';,,;;1

I") The Kuhstanee of the fol- ,l\ r

,;;-r«
M.«-rvat,ons ap^.a!:!] I'lllll'^-t

M".H u.'i';';;!.
"^-^^^i^i^'^ '^r (-/jco. i,,tt;.(,u

. ir

! !

I
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rxrcllciit [mint iif IcamiiiL'."' A>!iiin, ".If hiir hi Ih.

>r ,lr|i|, II
(IdIIi imply a srcrcl of law ; for, (^((111 the wife I

lln' lull- >liall rinl (ii> hiitii hrni saiil) iii;iki- hinixOf Inn |,.

fiiiil IIh'< i-lfn iiii^nii. thai a mail >liall iicit lie liiiani lp\ tin

'(. rin

'f a s(i>iii III law. ' lli-if we llml it asMiIrd liv I, lllldcll tll.ll ll;.

Iiii>l)aii(l >liall II. .t lie I. Maul l.y I lie ciiltox. iMiliv-^ In' li.

Iiy Ins uitc caiiahlf of mliciit inn tlic land »/< fi, r In

i'\|ilainiil liy l^nil Cnki' In lir Muli isMic as wciilld Ikim IiimiI t (,,

dcsiciil fiiiiii till' wifr, as the stuck of dcsci'iit, ai c.ii.hii. [.. i|

nl llii

' J'liril slii„t, I'lili-ss ail actual ^ci-m h i,| |„

iililaiiicd liy the wife, she cciiild nnt liavf Im'cii the stuck i.| 'U-.i

for the descent of a fee simple was traced from the |m'i-cpii |,i~i ,1, iii

•ieisi'd ; "anil lln.i ix Ihi nwiDii," says Kurd Cuke, •mImI .1 ;

shall lint Im' tenant liy the curtesy id a iiicre sei>in in l.i«.

same rule, with tin- same reason fur it, will also he found iti /'/

<(;•<( (< ). where it is -aid, ' And when l.itlli'ton -aill,. ' /.

iriji . these words are very material; for that is (In tm, ...i..,

11 man shall not lie tenant l>v the ciirtesv of a sci-m in liu . <

such 1 ase

last aetiia

tl le is>iie ( iii;;ht to make himself heir to hini uh. «i

rise.1.- Thi

stone (/). " And this >eems to hi' tin

doctrine ai;ain appi 1;:

riiici|ial ic,i-Mii \\\.\

liiishaiid cannot he tenant hy the curtesy of any land-

wife was not actually seised; liecailsc, in orilcr to cnnii, I

to siicli estate, he must have lH'j.'otleii issue that iii.u I' i.i

the wife ; hut no one, hy the ^tandinj; rule of law, 1 .111 lu h. 11
•

ancestor of any land, whereof the ancestor w.is not arliiilU -1

and, therefore, as the hiishand had never liei;oitcn aiA i-ur

can Ijc heir to those lands, lie shall not he ten,ml oj ih.iii \.\

eurtesv. And licin continues lllackstoiic in In- 11-11, d l,iii^l,i

V anil c'li-iili ristrain, " we may ohserve, with how much iiiiel

the old rules of law weri' framed, and how < lo,-cly llic\ ,iir n,i,i

ami interwoven toiiether, sU|i|Mirtii|i.', illustral iiiii and d' iii' n-!

ic allot her. Here wc havi'. iiiii I forinidalilc aira\ "I .\n\i.'

all to the I M lint, that, in order to entitle t he hi: -1 1,1 id i" ii-

liis wife must have Ih-ch the stock from win 'in I he ill-. I i!l

have heen traced to her issue ; for the priiici|ial and tnii ii

there coiilil not lie any curtesy of a seisin in law 1- -I it' i| I-

the is-iie could not. III such a case, iii.lke hilii-cll In 11 I,

iM'caii-c Ills lie-cent was then rcoiiircd to he 1 1,111 d li' m; i

last actiiallv si ised.

l/'t us, then, endcaMiiir d lilv I hi piilii.|J

The .Vet for 1

1

le amenilmeii I of the lau .,| I!,!;. I!'. II,

cts(/i), that II I cM-rv CISC ilescelit .-hall lie tlii'l

lurcliaser. On the de ea-e ol a woiii ,111 cnlilli'd i'\

descent of her slian' is, therefore, to he now traced.

; ) H Kcji. lit! .1.

(jl -1 lllack. Comni. \M.
\ 7 ; . 1 .% in
('/() ^cct. .'.
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... ,
1 "o^w IIOIM Hlliilli

-Kv.-y.-.w..„,,,!...ltoi,,),,.n,;- .A,„l , I,.. „„„.„.„„. a, «|,„.„

I.UI fnm, l„.r ancstor. tl,.. pur.l.as.r f,,,,,, «l„„„ ,|„. ,„|,..,,,.,|
llii- |HiM,n tl. Imtoiiic iiitiilcil, a!

•Mrrit, if III,. vi(,nian Im' a .,.,.
iir"«f wIjIcIi has

-i>li r ciiiially wit

vilrlv. all' MOW (

""•/'""'V
''-•'; "••'V.I >, .l,at ,1.,. ,,.„.., I .,„,,.„.,, ,„„,„

I r, f..r.f.umtl,.-,mr.i,as..,,,l -a,, .l,,.-, ,„,„,.. I„. ,,,„,., I .„„,
"" "";• '•'••"••"<t'"»'<' «'f l.av..,,. „l„awM-,l a„ a,n,al l,,,". ,„„
now,,,ak,.t,..K.irth..Kt...k,.f.l...........

M,.w. , 1,..,, .,„,„., „„. „,"'"""I-"" '"'l-l iHTlan.ls as ,..„,.„,,,,„,„ ,,„,„.,^.. „„.„„„,;
,v -la. .urt...sv was „l|„«..,i „f „„,,,. ,,„,,, , „f„|,„,, ,,„ , , „
';'•'""•'";' '"•fal .,ns,„. l.....au.,. ,, wa> a „....,.,.„.• ,„,„1„„„,
,,f (iirt..^. 1 !...* . 1 .:t . «

"nun I' -Itf .-,....v that ,h.. w,f,. sh.a.hi u. th.. .s,.,..k „f .h..,„,„, ;„„, ,„„.„;;.;

""'"';
"I:'"-

-•'••'^y •-•••>• .-«h,.n.th;::r ;;:;:,:::;
'- n,„f,.ss,.,lly ,.,.t th,. wif... !.,„ ,h„ „,f,.-, „„,,„,„,., ^,

^lina.n.,.,.„taiU..u.,ns.,f,h.. h...,h.. ,^,,.,^,,. ,,,:.,,,;

~
7"""'""""''-''^ th..,v s,...,„s. ,h..,.,,„,,.. ,„ ,„, ,...;„;:,
'l'"n'nM,nK a>,y ,,u,>t,„n n.s,H.wi„,. ,t. 1„„ l.v a,,,,!.,,,.. ,i„. „|,l
..nn..,,.sn.,h,.,,..w..,.,Hnu.,.s. ,,ywha.h. ,n.l,,.,!.li;.,;,,,,,vU
•""'1 N, far. Ih..n. as at pn...,,, a|.,„.ar,. „ .,,,,„ ,, ,„„;,,„,
"'"'''"''"';";""'""""•-""•""-"-'.«„..„,.,., a. .„,

:;::
7"'"''':; '7'- '>''—•"'-'.-

i ..,„„„,..„,

"T--
""'"7""- '''->•" "f »"'l' i^.M.ls h.-,- .hv.a-, i t ,„

I"' lia.f.l from h.T.

|^"^
|.v .a.rym. .,ur inu.sti.ati,,n. a l,,,|,. f,„.UK.,, «, ,,,,^

:'';'''"'''•''''''•
•'^•'l-'--l,.th,.h.w;„ot,ha,-,h,.

"'""""""'7 •">• •-•''•'I- '"• I.ol,. ,.„. , ,,, „,-y-a,.ar,. ,h.. law ... ..,„,,..v ,,, a„ .Ma,,. ,a,! „,,h u',. I, f>i'rt...y..f an,.stat,.iii fee siniph..

'"""-.tioM,.fI.„tl..t..n, «h,..hu..haw., K,,„„„,l./, ., „

;;

'-••>-, ,f„„,a„tak,.thaw.f.. /„-..,; .^a,! ,..,:,;.,.- a !..>>,... hy ,..,,.,,,.,. al.v...h,. shall.. ,,,h..r •. .,„.;,.„„;

'..
.

^•""l»-r.. latth.ton ,„t-M,i,.th a ...,.,„ ,n.|....,|.,f„ „.av

-/......al. an.lth.-.. lar,.ls.|,.s....,„| „. |,„ .(,,„,,,„
,

',,,,.
7'" • !msl,a„.l a„.l hath tss,,... „„,/,/„,/, ,„, „„^,„„ .

-..u..i..all,..tU..™a,K.,ythe<.ur,..sy.a,,.i;i.,,:,::::^^^
I"''—MM,n law; l>ut.ifsh...,rlK.rhushaM.lha.l..l„nM.h,r„f...

) '

'.'I -iiik, j.p. 251, 2.yj. ik) .Sfit. 3.j.
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ciitrii'd, he >lioiilil h.xw Ix'iri tenant liy the ciiitiv-y
I

will kniiwti lliiit till' ilcsiiiit iif an i.-.lali' tail i~ .iK\.n

tlir |iiirrlias<r nr iini;inal (loiicr in tail. 'I'lii' arlnal ^ii i

Ih' nlitaint'il liy tin licif to an cstatf tail ihmt iiiaili- In

(IfMcnt. 'I'lir niMMiii wa.s " I'liMMfssio fratiis (/. /.'///..

KiiriitTrii rsMP h W'licri', t liiiiforc.

M-iMij as lair or <i)|iarccinr in tail ilicil. Ira\ inu i-«iir. -

tliiin.scKcs licii not to Ikt. hut to liir iinrolm. tin

(liii

U.M I,,, I I.

anil uIii'IIk'I' tlii' inotlii'r did or did not olit

ill tliiH rf>|«'(t, totally iiiiiiiatciiaj. Win II .iilii.il

iciiiMlxcM lii'ir to I htolilaiiifd, the i>.-ut' still iiiu<h' tl

and yrt the liiishanil was cut it led to his ctirtcsv. W
' |pllli h.i-i I 1.

1

Inn .11 ! ii.il -r

the pun lia.^ri- ,i- h. |,.
was not ohiaint'd, the i.ssuc wcrt' lairs

lint the liiishand Icisl hi.s 'iirtt'sy. In tl

tlirii'foic, it is qnitf clear that the (|ii(stioii of (iirlr-N m n . .i;m,.

ilr|Mndrd entirely on the hiishand's ohtaininn ''" '"- "'•' m i'

i

seisin, and had nothing to do with the eiit liiii.^liin c ..| ili. \uh

Ixinj; or 111 t U'lnu the stock of de.seent. 'I'll' reason. I Inn In . L i

iiientioiieil ^.'iveii hy l/oril Coke, and refwated hy lilai ksl .;i. . • n;.

a|i|)ly to an estate tail. An ai tiial .seisin could not have l.n u niuif

ill iird' r to make the wife the stock of descent, hcrausc tin u,..,;.

could not, under any circunistaiices, Im' traced fioiii Ini. Ihh i,;,i.

have lieen traced from the orij;inal donee to the licir c.f / 1
i

l>i I Jnniiiiii d'/iii.

A^iaiii, if we look to the law res|H'clini; curtesy In m. i|«i.i

liereditaineiits, we shall liiid that the reason al)o\c :;u.ii i ,i,

ii|i|ilicahle ; for tlu' liiisliand, on liavinj.' issue horn, hi . rniiiM.I

his curtesy out of an advow.son and a rent. althoiii.'li no .iriii.il -. i-,:,

li.iil Ill-en ohtaiiied. in the wife's lifitinie. liy recci|il <A lln nn'

|ireseiitation to the advowson (/«). And yet, in milrr tn mi.im ;:

wife the stock of descent as to sinh hiri 'litaiiiciits, ii w.i- nii-in

that an actual .seisin should 1h' ohtaiiied hy hcr(i'l. Tin' l.n-l.ui:.

(heii'fore, was entitled to his curtesy where the di -.i ni I. tl,' i-i'

was traced from the ancestor of his wife, as will a- nlun' iii-;

fiiim the wde herself In this ease, also, the liL'lil "I 'Uil'-\ » .

acioidiii^'ly iiiile|Hnd il ^f tin- wife s heiiii; oi mil Inm^ iL. -!,-,,

from which the desciiil w i^ to In tiacid.

We are driven, therefore, to search lor aiiotlni nil \'\'
u- -t:.--

factory lea.soii why an actual seisin should have Ihip ! i;ii;i'l i- ''

ohlained hy the wife, in order to entitle her liusliirni I" I i- iiHi-'

out of her lands ; and such a reason is fiinilslied l'\ l.i'nl i "k" liii.

self, and also hy lilacksl. me. .Lord ('.ke s:i\, (,,!. \\ Im Uinl- '

tenements descend to the hu-lMinl. In fore iiitiv lie ImiIi !•"'. i
^''•'''

{I) Co. Litt. 29 a.

i.;;! Wall.. I
)!•«.•!

4tli ed.).

((/) lliiil. liil (liT. Iih id,

{,:} Co. I.:!l.:;l A
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in law. n,„l yvi (|,.. u,f,. ,|„,| ,,, ,,„|„„, ,1. ,.ll„..t ,1 In. ,.„t r,.,|„,,.,|
•" "" •""' *«-''"i"n. f„r ,t l„tl, n„t i,. il,.. ,h,w.t „f i|„. w.f,. t„
l.nMi: It to an urdml s,.,.,,,, „, l/„ /,„.-h,h,1 „„„, ,l„ of hi. „:f,\ l,„„l
,r/.n, hf ,. I„ hr t,»anl I,,, ,url. .,,. whi.h U wnrt liv t hr .,l,s,.rval ,„„ •

Il »n„|,| s,.,.n, frnm tl.is. th-n-for,.. that th,. r.-as.,,, wl,v an ,„lu',lM,-m Has rr,,,„r...l t., ..ntitl.. ih. I.u.Imm.I 1m his .nrt.s'v wa> |l,'„
Hs «,f.. ,nay n„t sutTrr l.y h.s n.^h.^t t,. ,,k,. ,„„,„:.„,„ .jf |,;,^
I""': '""I- '" ">'I-T In in.lmr hin, t., .i„ s„. ,|„. law a||„«,.,| ),„„
n.rt.M.y of all latxls „f whirl, an a,t„al s,.,s„, l,a,| |„..,, ,.|,,,,„„.,|
iM.t rrf„s..,l l,„n his .urt-sy „ul „f s.uh lan.ls as h- 1,;,.| lakrn ,„i
|«ins to ..l.tain |H,s«,.ssi„n of. This rrason is also a,lo,,t, ,| hv HI „k
-ton., from Coke

:
- A soisin i„ law of th.- husl.an,! will l„. a- .'.II,.,!,. .1

., a snsin in -Iml. in order to n-mlrr Iho wife .jowal for it is „ol
in thr wif.vs iK.w.T to l.rinK thf hi.sl.an.l s t,t|,. to an actual s,.,„m
as It IS in tl,,. huslmn.ls |H,w,.r to ,lo with n-yar,! to thr wif.vs huuls

'

<rh„h ,,, ,,„, „„.,„„ ,rl,,, l„ ,;,„// „,„ ;„ ,,„,,„, ,,^ ,^^^ ^^^^^^ ^ ^^^^^

...A /„»,/, ,..,,. „„Jlh. „.,/,. .,r ,,r hn.,..IJ. n, ,urn,,),i. „„/„.,.,J,
'-Hi '» d..,l ,;,,. I h.. n,or.- w.. inv,.sti„at.. th.. riilo an.l ,,r„,..,p|..s

.>f th,. an..|.-nt law. th.- >-r,.,t..r will apiK-ar th.' ,.rol,al„lit v that thn
r..as,m was m.lml tlu- tni.. on... In th<- tronhloiis tin,..' of ol.| an
a.tua s..>si„ wa.s not always .-asily H..,,inn..l. Th,- ,io..,nn.. of .'on
tiniial claim show, that jm-hI was not nnfr..,,,...ntlv nrMrr..,| ,„
.nt..riiiK .,n lands for th.- sake- of ass.TtinK a titl.- • for ui ..r.l.T to
'l.taiM an actual «.i.sin, any [ktsou cnlitli-.! if „n..l,lc to appro,,!,
tl". pr,.M„s..s, wan U,uw\ to com,- as n.-ar as he .lar,. (-/) \n,l

•
„ ,

to U. ol.s..rvc.l,- Hays I>,r,l Coke. ' that ..vvrv ,loul„ „r f,,,r is „„,
sulicu.ut. for it must ....n.-.-rn th,. sahiv of th.. p,.rso„ of a n, .„
a.ul M„t h,s houses or K.,o,ls ; for ,f |„. f,,,,r 1 1„. h„rn„m of 1„, h„„„.'
or t „• tak,n« away or spoiling his .oo,| ,. ,t„s ,s „ot sutli.i,.,,, ,,,
Ihat actual seisin .l.oul.l U- ol,tai„..,l was ol.viouslv ,„ost ,l,.s.,,.l,|..'
an, noth.nK couW («• mor.. natural or reasonahl',. than that , l„:
i"> MiKl shoul.l have no curt.-sy wher.. h.. ha,| fail,..) to ol„a,n ,t

.
rkins se..,ns to think that this was ,h,. nason of the rul.. (or oiMs Irohtabie Hook l,e answers an ol,j,.,.t,o„ to it. fou„d,.,| .,„ ,.„

.Mr,..„e C.I.S,.. • H„t ,f ,H,ss,.ss,on ,n law of lai„l.. or t..n,.ments ,„
f.;..

.
.seen,! unto a n,arn,.,i woman, wlii.h lan.ls are ,n th,. ,„„„. v of

;Tk. an,l the husl.aml an.l his wif.. are ,lw.ll„„- ,„ ,h,. ,,„„„;. „f
>M..v. ,„,,! the wife .li..th within oi,.. .lay aft.r tl,,- ,h.s....„t. so a,

• ... Ia,sl,.u„l ..„uhl not ,.nl..r ,l„nnu ,l„. .ov.rt,,,,.. for th.. sho,tn,.ss
fthet,M„..y..t he shall not I,.- t.nanl l.v t he cuiL'sv . Ac an.l v.t
"'""''"'I-' to ..ommon pr..ten.-... t h..,-,. ,s „.. .I.J.n.it .„ th'. I,.,,!.:,,.,!

'"" " l„ay Ih- sai.l tluit the hnslun.l of tl„. wo,„a„. I„.f„„. ,|„. ,1. ,th'
'f

' "• .'-..•.•stor .,f th.. woman. mi,-ht hav.. s,K,ke„ unto a man
'«'llm.. ,H.ar untu the pUc.. where th.. lan.U lav. to ....t.-r I,.,- ,h..
»"'"^"i. as ,1, her rijrht. imm...l,ately aft..r th.- ,h.ath .,f her ;„i,-,.s,„r
i^M^l. I Ins r,.ason for the rule is also ,,u,te consistent «,th the

761

M

.,.f :; iJirti k. Cotum. i;j|.

17) l^itl. ss. Il!>, jji
(') Co. Lilt. .'.".:t I,.

(-) I'erk. »7il.



762 APPENPIX ((•).

circuiiiilaiin' that llic hiithaiKl wax ciililli'il In Im^ iiiihs^ ,,,,1

iiit'>>r|K>riMl liiri'diliuiiiMii., rml willi«l;uiiliiii.' In-* f.iiliii. Ii. ..I,i i,ii

ai'tiiitl M'i>iii. Km if till ,1 Iv'iwsdii were nut vmil. m tl,,- ,,,,,
,

mil iHii.rnr |p.i\.il>U' ilimiiK • '"' wife s life, it w,i^ .rli\i,.i|.K
,

|>ii.s.-.ili|c fur till- liii^liiiii'l 111 |ircMfiil III llic (iiif or ric i n i th. nilt,

ami it wiiiilil liMM- Imtii iiiirr isimalilr ihit he ^limiM ,nlfi i f.ii

ilnini! an in ,iiis>ii ilil\ , Ihr maxim bciiii;" im|Hilnil i i i\i n, ,t |. _., ,,

This IS thr iiM«m, miliMil, usually t'lvi'ti In cvpiam I In- rirvini,-! lu

ami it will In- fminil ImiIIi hi l^iril I'liki' (/) ami iilark-tmn in
{

n-asnii, liiiwi-vcr. is plainly at variamr with that riiriii|,,n,,| m i

furmcr jiarl uf lliis |ia|H'r, ami aililiiiiil l>v I lirni i>> iA|iliiii i

Mci-i-ssity iif an artiial -ri-in, in iirilcr In rntilli' llir Imi-ImhI t ,
i

curtesy nut (if Inmis in fci' siin|ilr.

I>'l

Tlll-ri' si ill remains, llnwever, I l\e seit mll nf I, It lift nil. I.. « III, I, 11.

have l»'fnre refrneij ( r). as an a|i|..irenl aiitlinrity nii 1 1,,- ..i|,.i -i.|.

I.ittlelnn expresslx says that when Ihe issue may. ii\ p ..|l,Ill^

inherit, o/ -iiiih mi rslitli ni Ihi infi hitlh, as hrir t,, Ih, .,
f

i,.

husliaml shall have hin eiirtesy, liut nihi riri.^r tint anil wr Ii.im -..u

that, aeennlint; In l^ml ( 'nke s interprelatinii. In iiilieni nv // r i,. i'.

iiifi , iiieans here In inherit friim tin infr in Ihi <^«J^ ,,f
,1, <, . „,'. H;;

the leyitiinate ii .|e nf interpreting an authnr eerlaiiilv i- 1" im.hI

tl) the rniitexl, am! In nnl ice in what sense hi' liiiiisilf ii-c i li. |, I. ra-

in l|UesnnTi nil iilliiT neeasinns. If nnw we linn In tin i.n ii,\i

seetinii nf Lillletnii, we -hall liml the M'ly sanii' phri-e iii hi. i-, ,
i

ill a manner uliieli clearly slums that l.illletnn ilii| M"| mh mi. 'v

inherit i III; as heir In a persmi, inherit iiiL' fmin I hat pir-.'ii i- 1 in i ,
>

nf (leseenl. Kiir. after liavinv' thus laul ilnwn the law ,i- t.i iii- -,

lalt Ii Inn ciintiniies : .\ml. ilsn, in e\ iry ease where ,i w.in ni i ik, i-

a hiishaml siiseil nf sieh an estate in leneinenls. Ae.. -. i-. I.\ |«.-.i

hilily, It iiia\ liapjH'ii I liat Ihe wife may have issue li\ ii' r Iiu-ImhI.

ami that Ihe same issue may, hy ixissiliilily, inhi rit tin -iiii> ii.

nienls nf .iiirh nn isliiti- «« thi- h ii iliiimi hitth. n-i I- !! th, lri-'.,i ,.

of such leiiemi'iiN she shall have her ilnwcr. ami ,tli,rii,„ i,.,l ,.,

Nnw, nnlliini; i- clearer than that a wife was cut 1 1 lei I tn clnwcr "ii! f

the lanils nf which her hiishaml hail niily seism in law (:i . .ml n"lli::i.'

nisn, is ' learer than that a seisin in law nrily was iiisiiltiiicn! t-i i:' ik>

the hu.shami the sinek nf deseenl : fnr. fnr tlii-. piir|Ni-c. m a tuil

.seisin was rei(uisite, aiennlillji In the rule " sei-ma fin! -Iif.. :;.

In this ease, therefnre, it is nhviniis l imt j.itl let mi null, I M<>t rmci ' '

say that the lnisliaiiil must have lie.-n ina'le llii -^.. /,
,,:' ,1. ..

.
.'. i,\

virtue nf haviiiL' nlilaineil an aeliial seisin ; fnr thai « 'ul'l Iiim li"',

tn enntrailicl Ihe plainest rules nf law. What . then. «,i- hi- nn c: n.

The siihseipieiit part nf the same sect inn atfnrils ;in cxpl.unf !"'i

" l'"nr, if tenements l«' );iven tn a man anil tn t he heir- wiiu h In- -li.ni

(/) Co. Lill. J'Ja.

i!i\ -^ !?!;•' k. ((.mm.
{X) Sect. .1-'.

(,V) l.itt.-.

(I) \V.ttk.

4th eii.).

i:i,
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;r;;r:;::";::.:;:i::;::,;;::;:::::; ;;:,:;-•; «...

•-
Y-;--

-••« :'-r.;:':,:3,:'-ii;;:'

r-.l.h.y nn.-h. haw l„„l Ik , j„. .,.„„. ,„.,,„„„, „„^,,,, .

il.r ,1,1, tc'iirrnrutv |{u|.,| , |„. «,t,,,|„.,|,
"" "

,ill,r til,' lii|.>l,.,i„| liik'll, ... mIIht m

,\,.M,|,I,. .h„w, «l,at «a> l.illl.t.,,,, ,n„. ,„,;„„:
tlimkinu'. fitlnr in ||, ., >,.,ti,m ,., ||„. ,„„. ,„^|
Iiii-Imii,I ,,r wif.' Ih'Iiik Hi,. s|,„k i,f ,l,.Mrr

i^iii-' Im r l,il-l,i,ii,|.ai,.|

1 Ji , i

""' 'I" 'li. Ill- -1 . ollli Hit,.
-' "" '•' '"

•' ... '1.;^ -'.-. /... >h. ,.., „„, I \\i
II,' w.i- nut

' i-l"!,' K, ,.f til,'

an.,>...r, H.- was Ihvu.u -inw,, a p.,„.ral rui.-. h,.,,I„.,.I,I,. „. ,1„«„, „-II a> to rttrfsy
; „a„„.|v that if ,|„. j,„„. ,„«, ,„„|„ ,„.,, ,„,.„

I"ni„.tl„.,,„...a.s,..,„.tl,a. rr l.„r„ w. ,1„. ,„|„.,. „,,„.,.„„,. ,„..
'"""•;

' '""• •> I"— iMli.y. tnlM-nt th.. ...,„,„ „, ,„..,r ,|,.,..,„„1
'"""' ''^ ''*''" "f^':-"'"'" f-"'. |Mr..„t.,l„.ntl„.-„n,;
7"'7""';""" •'" -•'.' •.•-...M...iu„.-. ,„,i;

;

'"; '"; I''"'" ".'•'•."'.•• -a,„,,i,.j,M „i ,.1, ti„.„„...„f
"';""'",""" '"^ -'""' '.'"^^."-" .Mn,„

, Iv ,„,,.,,t |,„M It., wlM,.h was i:,v..,. t,. hi,,, a„,l th,. 1„.„, ,,f |,„ |„„|, I,,. |,„ ,

"'*'• "" ^"'•"'"' *'f"- 'I'-'vfnr... «a, ,.vli, I..1 fr ,„„:,., ,„„ .,,
.•--..t,.. A„,l ,n,h..,.arall..|.aM...fa.,u,„.,

, .„ a,.,| „„.
("ir,, 1,..,.|.„K. |,vh..,.,irs, h,.,l.a,.l„,s,.„|„,„„a

,|,a, f„r a|-'n-.iy .,„„lar r,as„„. h.r s,..„,.,l |,„.|„.,„| ,„„|,| „„, . |a„„ |,„
^-^^'^s i.n hav,,,.. ,.,„.. I.v I,,.,.; f..,. ,„,„ ,.s,„. ,.,„. ,„ .,,.1,

';";'" '.'.''.."""— .at.. All that i.,t,i.. i,..„„,„.;„i,,, ,;,
-..I' "Ml, ,,.,,„...,, .,..,,,,..,.. «a.,h,.,-,,l,. I,|,.«M ,,v,h,..s,a,iM,.
'' '' ;';'-"'''''''-.-',l,., that. wh..r,.a„y, „,.,.„,,„., I,.,,,,,,

„

' '"";'..;"..; ».f;- •"..' ii>" i.-„-. .,i ti,..,- i„... ,„ „|„,„ „„^^ ^.^^,,,,

! - .a .. a„y,h,M.- „ ,h,. Ia,>.l s„ „„„. af,-,- ,1„. ,|.,.,,, „f ,,„
«' • I- 'I- law .,f K„,la„,l. „„r shall ,l„. ,s.,.,. „f ,h,. -,.,.,„„l hH,l,.u„l
"'I ».(. -".•...,.,1 ,„ ,|„. i„h,.nla,„,.(/,). U)„„ ,!„ ,wn -,.,.,„,„. „f

1.1. 'lit'.,, arc r.-a,l .Myns,-,.,,! ivcly. w,thn„| th,

,ii,„ii'iitai\. their imvinii

h,' ill! Inr|||i'(|,,|| ,,( |,,,r,l

'iiiiiiiiilai-y ri,>t ,i,i|y |>iits the rcailcr ..?i tl

,L' ,> ajipari'iit
; an, I || !<• II. 'H,-iiiiil:

iiy <'tth<Tii.'l,t ..n,.. I

»• wr.iii.' , ill,. 1,11, III,,, I,

iyr>.|,i,,vini.'l..a ili-taii. • t li,.,.x|,j

ro3

l<

|il.iii il'.n

lliiMMLiat l,.,i.;tli aiTivci at 111

I'l'li'Mlmn ,if 1

I,' tnii'

"'•» law iif iiih,.,.it

i|.ni I., th,. Ntat,. iif

ipl,.- ,if ,;; 1,1 Im. th,

.1 liiiO,,

II'MM

iiM. . will li,. vcr

I'lliiiinstaiu,., |ir. 'I In- th,

y ca^v.
wh,. lias h.ii

"-' liir. Thf ,li

is-iiic |)v |i|.|-_ .11,,)

,|>ai-,...|i, , .||,., I,.

i.-^iciit ,)f hrr s|

n.aviii.' ,ii,r .If III ,n

"""""" ||.>n.iit.th«.|„in.ha.s..r. Hut , m t

lar,. Is iiD.v t r I n,in I :ir-ir

'"-
) llial th,. i.Mi,. ,,f til

iiitir, >|i:ir,. hv

111 lra,.itii.Mhi,,|,.s,.,.|it. w,. ||,,u.

< <l,.,.<.as,.,l ,.,,|,a|.,.,.,i,.,- wi.iiM inli.nt j,,.,-

ii-pivscitatiuii ,,f li,.r. A,ii| 1

^')
l:i I'Mw. I. ... 1.

''1 ^'< liav. Alir. tit. (_

i|. , imlil mil wluih will

' f K,i;.'lai„l (('). I.

urti-.sy (r) .1,,/,. |,|,. ;;,-,l, ;_.j_._



7<;.i AI'I-KNIIIX ((").

rnlitli' lnr liii>.liaii>l In nirlctiy mil nf lirr Nliiirc ii|i|« a i., |, ,|, ,,

lii.s i.'.Hiic iitiiilil |K,»,|l,|y iiificril tl Hliili- li, iii'lii ,,| ,, |,, ,
I

iif tliiir ilficM-ii| miilhcr. 'I'lii» miiilil mii. lliind.ii,
r nln, „.n

(iillilliil, anil iiiir n>iirlii>>iiiii ('<>iisi'i|iii'nllv H. lli.il I In l,ii l,.iii.| t

ill rrjixil rii|iiir<i|ii'r, wlin liiis liiicl is»in- hy licr, i^ ml it li .1 i,, , ,,,,,

nut iif tlir whi.ji' i.f her 'lian'. Hut m nnlir l.. iiii\- .,i il,,. .,

•'I""" • » lit" lliiit we iiiiiHt itilniit, lir^l, ll>;il |/.|,| ( ,,|,, |,

riiilijiMPiiiril Id Mi|i|Kirt IIh- liiw hy niir n i-.ii t „.,u\ ,

Mri.iiilly tlxit niir liiuil.ll(.r> llc.uri.^li iif Hla.k-lnii. Ii.i- l..,ii ,„

-

uitliniil iiiiasidii.
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A1>I»KN1)IX (I)).

Kifrrrt'd tn, |i|i. .-,J7_ y»f

TiiKMaimruf, A .l.n.ral Cnu.t M„ru„ „f .|,,|,„ r„...„,„, |.-,

lurlxhl 111 b,nl ..f ll„. ,„i.l M.,ii..r l„,l,|,n „, .„„| (,„ ,„. ,,
,

'li.< ..„„(> i.f MaiH.r o„ ,1,.- M .|,,,v of .Liimmiv i„ tl..- ,|„'„l
,".

,'r

Mi'MlrsiA. 'nf 111.' iviyn ..f .Mir S,,v,i.-,...„ |..„U,^,„,.„ \ „,,„,,
l.v ilir <.r,u,. of (;,„l „f tl,.- rnilr.l Km,...,|.„„ ,,| ,,„,., |,,,, „„ „„,
lni„i,l (^,1,.,.,, |),.f.-iiil.Ti.f Ih. •.ulli ,i„il i„ i|„ \, ,, ,,| ,,„, |,„,| 1^,1,
li'f'ii .Inhii iKx-Stfwanl ..f till' s.ii.l Maii.ii.

Ai tliiH Cmrt n.inrs A. ». on,. „f tl,.- . ,„l.„„aiA t.„,nl- „f ||,„ ,.
,

"lan.r anil in .•.mmd.T.iti.m ,.( llir Mini of thNHi ,,f |,,«(,.l ,„,„„ ^ ,,f i,',',',','

" ''

'".it Hritaintohiniinliaii.l w,llan,ltriilv|Mi.| In C I) of | „„ .,|„ , s,i,„ „ I r
" •*"• '•'"""> "' •M"lill.-s.x Ks.|, in o,H n Co,,,! Mimn.l.r.

,

'

•!.•• hand- of th.. Ior.1 of tin. manor l,y 1 1„. |,a,„K and ar, ,.|,ta,„v of
llM- ^aid ,t,«ard l.y I hr phI a.rordmu to tl,.- , ,iMo,„ .,( ,|,„ „„„,„r
All that i„.-,„.ak;.- .V.-. \h,rr d...T,U ,h, /,r,„„„.| w,th tl„„- .„„„„. l.,,,,.,'.
''M,i,-,-< (an.l to wl,i.|, sani.- i,r.-nn>.-s th.- sai.l A, H. wa- i;d„„l(,-,l
.Ml„-k.-,-n.-ral(onrl liol.lm for t his manor on th.- |-.'th dav of ( », i„|„.r
Ivh) And th.- r.-x,-rsion „nd r.-\.rMons r.-maind.r an.i r,-,nai„d.-,s
r'MN,->l.-^a,„l ,,;o(itstl,..n-of Ami all t h- .-Mat,- ,,.!,. I,t|. ,„t,.„.,, K.tat,-
tni-l l«-n.-l,t |iro,»-rly,-lai,i,«ml,l,-man,. «lmtM..-v.-rofll„-.a„l A |i
I" I'...

I
,.iil .,f th,- Mim.- iinini-,-, an,|,-v.-rv |.a,t th.-r.-of loth.-ii ,'•

''>!.,- -a,.MM,.h,-l„u--a„da.M.„-,„r.-u-r.,.,oo|„„,-,,
I,,,,,,,

"! Ilii^ lilanoi.

^

N-» at thi. .•onrt .om.-,, t h.-'-a„l (
'. |,, ,„,) ,,rav, to I,,- „|nult,-d Adnnn.

-'M '"d Mnt'ular th.- ,ai,l .-uMomary or r,,,,vhold l„-r.-,l,la„„-„,, and
I'"' ' -" ""m-mh-r,-,! to hi. us,- at ,|„s C.mt a~ afo,-,.,a. I to «|„„„
"- l-'d of tin. manor l.y t li,- sai.l st.-ward i^rants s,-,„n , h,-,-,-of I,, ,1,,-

" '" "*y- ^"" '•
'•" ""• '"'I "H-ssiiai;,. h,-r,-.|,lan„-Mt, .„d llal,,-n.|,im.

I"'",,.,, with th.-.r appiirftian.-.-. ,int,, th.- sai.l V. |). .n,| |,„ I,,,,-,
'" '"• ho|,|,-n ,,f th.- l,,r,i by copy of C.urt roll at tl„- will of th- |,,„1
"" '"";'"""-'"»l"i>i in this manor hvf.-altv-iiit ..fCairt .„dil„-
"'"^""' ^'""iial n-iit or n-nlM ami otii.-r ,l:,t..-s and -rvir.-s th,-n-,,| ,|m.-
an, ,,f n^.1,1 «r.-„,st,>m,-,l An.l .-,,. (saving th.- i.u-ht of th.- l„„|, ,|„.
^'«"U- I>. IS a,lmitt,-,i tonant tluT,-of an.l pav- t.. th.- lor.l „„ „., I,
'- ^'ii::j!ia[icr ;i tilU- ii-ilam of £5tj ami ins l.-ullv is r.-.-.iiit.',l

{''it.'iK-.l) .John Doc Steward.





-me^^^i

IxNDKX.

1 1

I !

AHANlXtNMKNT of riLflltM .if n-,..,nH>tN of y,ay, romnum. ,-U:, ..vul.n.e of, (UC
AitEVAM E of iiilifritaiico, ;)8U.
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t'lhfl of, TO;") Tiis.
of leu.Hcholds, 7(»7.
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veriliealion of. ti4«». (j,-,(,

«» ai,,,l,.„t,.,n for r..«,Mrat,o„, rm
Ifn^th of tune to Ih- rovere.l l.y. ImO-KVIon sale of n.^istered land, 7Ji>;

'•

A. (I M( MTius, nvstrietion on, 442 44-»
-lunn^- n.monty of .nfant, 44;j, 444. »1!.,-. and n

AeKN,nv,.K,..;«KM of deeds by n.amed «,• „, .,,, ,^.,
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wareli for, (i(ii',

releasing; |H,wers. 431.
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, .

I.olds. .-,31
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.••tainj) on, titM) n.

A' noNs, r,.al an.l ,H.n.onal, 23 and n.. 24
f<.rr..eoveryof,H.s.seH.s.on,l7,18.4,Undn,.l

,, „ ,,„
•>y '''nam Ml ,„»i,.„i ,|..m,s„,.,

• >2 n.

I'V ri <(«( ,y)o ,/v,
, IV,. II

I'y landlord. .|(i7

I'V coj.yliuld.r, 27. .,02.

I'V iiioilf.Mj;ur, M(!»,,„d II , i;|ii

,
<i2ll.

I"
"''over rent .se.k, 4ti7

'"'itation of, 0.38 .,,,._ See I.I viTv, p.

^

I'V tru.st.-e on Mialf of ,yv„„y„, ,,„.,_,,,,

\l'MIMsTK.*Tlu.s, letters of, rM.

I
f
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I

.. i
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Admimhtiwtkh, J33—23r>.

n|i|H)iiiU>cl in ignorance of will, 238 n.

cum ieitamenio annero, 235, 27U, 277 n.

(iosct-nt to, 233, 235, 276.--And sec Kxt:( iTini.

of convict's estate, 325.

ortice is not transferable, 235.

title is derived from grant, 234.

Admittancb to copyholds, .*)2."), r)2!>.

of trustee in Imnkruptcy, 517.

of heir, .IIH, 530.

of joint tenant, 521.

of devisee, 530.

of infants, married women, a'ld lunatics, ti'i\.

of tenant for life, ri3.">

of piircha.Hcr from cMiiitnr. .">37. .JMH.

from tiustee in l)ankriipt( y. 517.

of niortgagw, 023.

'It of the manor, .VJit.

example of, 7t),5.

lines on, 510.

AovKKTi.sKMKNT of apiili< at iini for regiNlralion of title. Too. 7o;i.

AliVdWsoN iiijjx-ndaiit , 4ti2, 4Si.

in gross, (()2. 480. 4S2.

of rectories, 481—483.
iignH'ments for n'signation, 481.

donative. 481.

stamp on appointment '

<iiiivcyance of, 483, 48.'i,

of vicarages. 4K3.

devolution of, 48."i.

estates in, 484, 485.

limitation of actions am
length of title to, t>5l.

curtesy of, "tM).

sale by auction, 485.

.'.KFiD.wir of intestacy, registration of. in YorU>liirc. I'SO.

AoRKKMKNTS. Sec ('.INTU\CT.

stamps .111. 2tMl n.

for rc-ii.'Tiati'>ii of iHiiellie, 481.

for Icav. IH7. .">47. .548.

invalid lease li\ li ii:iiit for lilc iii;iy !« l'

I28n., 42ti.'

proof of title ipii. li.Vi. (i.'itl.

Ill rcgi.stcred l:iii.l. Tl'.'i. 72f'i.

stiimps on, .">4!t 11

liv mortg.igor, (Kl!(.

Adllli I I.TIUAI, holdings, 545, .5411.

charges oil. SCI n 1 1 for. tili.'t.

eoiii|H'nsation for iiiiproviiiicnt^, .'iTS.

and nil.

for daiii.igc hy iianic Mivi

reasoiialiledistiirhaii' c

.

(ondition of forfeiture on haiikiupli > ,

"

I ovenants as to cultivition. ."i.iii m.ihI ii

reversion duty on, 384 n.

notice to cjuit refjuin'd for. 545. .>4ti, .o'.'.

of part of iKildiiig. 51.").

481 II.

d suits for, (id

"T.I.

,M.
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uTii'M, lioaril (,f.

poweni, an to n|iiH.rti..

ul'.l.

inunl <,f rent ,,f

7(i9

LI il>> holds,

•iillivatinii i)f I

('iirrunc'lii.si'iiii'1

•xihiiriKC, I'JH.

Iiinil

iii'l, M
it, .JJ3.

Aids, 48 and n.. .".i?
.-.-

'in|.r<.vcnMMt ilhirf.',
I'urtilion, 10(1 and n.. ;.'-H,

''"'' f""" li'ti.mt III tail, 114.

Amen, -323 -^-^^^ „,„j ,,,|

Auisx.»Ti.i.N, iK.wcrof. inl I'TiMil in In ownir^l
'•"i flitKiiiH to, 77- 7!l

KMnvlinnH on, «ti.- -And m,' kL-

ii'. >*i. .'i:

Ml, .(LMt. ;t4ii,

.'is.-,

TI. PN
riuiM .,N Ant II IPA-

of rcfili^tatcgi

pri)|)crty.

involu

iK'iallv. 'I- iiiiucrpartu iilar(

l>y will

ntary, 82 - S4, Jf
<• U'li.i..

' •'/• And M \NKI1I ric \.

un.l.T iKJw.T un.onn.v|..,| will, „„,„
'ncouru^ed In- ni(Ml.rii law. IJ», 3,s,-,

li iiwncrs|ii(,. 4J1.

^ isiHi by feud
limitation

0|)|„ al sy.Hl<ii,, ;(!). 4,1 „ ,;f^
.,

vested renmindi

to liold until. K4 HI
M

Allotments
coini)cn.srttioii.

Iff not a bar to, ;(s."i

•"'7.S n.

Al.TEl *TioN.sin deed. Kil, |(|

in will, 2()(i.

AxiKsToH, ixjwcrof, ov••r oxjiritations ul I

Am iKNT dcine.siic. i

An^iiviks for liv(

ilewcnt to, <)1, 24ti 24S, 2o2-i',-,4

iK'ii'^, ~>K 71.

einire (jf, lil, C; and nil., v.r, "iiiT, .',iis.

. reui.st rat 1011 ,,f, 4liS ainl u
Mar. Ii f,,r. ;t|«, .ms. (i,,_.

^iU' HI ' on.sidcraimn i,|, (i

man and In.s licirs, 2!» u.

AsT,i,nn„s,,.,ausea„„nst.-S....UKvnM,v, ,. .V,, „,„,„„
Al^:^,.^^T,nor,H,«^.!h..„.dltan,.n,..-|,-.|.

.,„ • „,, ,,„
'ommonai.|H-ndant.4ii|,.i4l

"

advovv;,oii. 4ti2.

'''''•'' "''''^ ^'f '"-•'-----. 1.1 ,11. lM-,,.f,- ...., .,.,;,„
I'f -I'lilr.i j.iiid. 4l';i.

fliini r(j.',ii;i.,-. til:;.

,
from trustcf, liii.',, (jd,;

AlTn,^T.VE^.T. jKnven. of.-S,.,. l>o« Kii..
of new tru.stetM.-S,.,. Tkl-.stkks.

Ahpi.rtiokme.nt of rent, 13.i. 137. 47G, 477, mo.
of rent-rharge. ,»7(j, 477.
of rent seek, 476 n."

An-HOPRUTION of rectories, 483.
"up.
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Aril 111 KNANT llu•()r^KlH•lll lu-n-ditamt'iitN, 4;V.(, 4(>(i, (HJ, (Wl, (is.'

iiriw by grant ur iufncriptioii, -lli.j.

AuiiANUEMEsr Willi cndltors, ;«•!, Itnj.

|iiiblir tniNtt'c may iii't iiniliilaki', 2UH n.

hfarih fur, tH)4.

htaiiijiK on, 301 n.

AiiUEAKs of ri'iit or intcri'.st. rccovi-ry of, (>4;{.

of lithe, rci livery of, 48S.

A>MiNT, of executor, to U'liiiot of rliatlel.-<, L'ltj, '2'M.

of lenwliolds, ."idT.

lo (levi>e, L'.'t't, L»7ti.

l)y way of euntingeiit ri iiiaimli i, l.i

ins, eijiiitalile. ;to;{.

oilier of a|i|ilient ion, 'M)!i Hiul n.

to reeoniiH'iise issue in tail, iW.

what are, eonliii^'ent am) eviHUlory interests, .|,")7.

eojiyholds, Alt).

hinds desiendinu to lieir, 'MKi.

leaseholds, ."itiK.

trust estates, 31().

I Ml.'. I nf leasi', .">.">,'!, ."i,">7.

eoveiiaiit against, .Vh(- .V),").

stainii "" '^*''' "'

writing' or deed re(juired for. ."iti,"), .'ilili.

assiitnee liahle for rent .iiid i ci\eiiiiMts, .i.T M
024.

niortLMCe hy, (iJ4.

of tenanry from year to yen. ,i4l.

of |Hi\vers under Settled Lainl Art. \ old. Kll.

of trust must he in writ in;.'. l!IHI.

of |iro|ierty for i re<iitors, Hill,

of satislidi term-, .')««— .V.CI.

\ssi ii.\M t:

I."

further, tilit), 1)74, tiS.l, 7.">l.

ATr\( 11 Mt 171!

A 1 IMN 111 l\ I'.l

I -IT;ellei I o f. on .l|i.l(lt\ ! iiive\ l.iiul. liJ

if tenant in tail, I I."

illation of, oti, IL'M.

itWdejilh liv, l-'ll.

AttkM'AN I tern .iS'J- r.'j4.

Atik-sIaiion of deeds. (i7.1

wills, :;,".(•. iMai. \jik xiu.

instruinents e\i n isin>; jniwers. 4|S, Jl'l

transfers of re;;ister<'il land, 711.

ATI r.sTi:i > fojiies (m11

Attoi;.nmknt, of tenant, :tti!», 370.

tenant of freehold, 4(iO, 407

.1 rwf ('rr.'t, estate* "iNS.

. 1 inh See rill Ai Ti<y: VlH.
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Hankriit, V, Kl- Wi, H7 II.. •>.,., to-

"'T:^:n,::!;;^:'
•" '--'-' "'-

>• .. ,...

'"'"tationt.. hoMuMhiS.-,. Wan.Inn
...nfrntrstat.. „f f„.,.h..l,|. l.i;,of tcimiit for life, .(i.)

uft.iuintinf,.,. Himplr. Ki. ;i(Hi
I'f tiTiatit in tiiil, ;i|i'.

(if risliii i/iir Inul, :i|(i
iif

1 IprKymnn, Nti n.
of joint tcnniil. I »K.

of triiNlcc, J();( ,1 _ ;(|,|

of (fmvi( t, ;ij,").

of lumbami, ;t;).-.. ;t-ji) „
of <()pjliol<lrr. .;\-.

of ownor rf laixl siil,j,., , ,,, ,,.,„ ,
,

,,

•onditioa of forfeit iir.'. ,-,(i

'"^'""""t "gainst H>.si,r,,„„7,,| -,-,
of proprietor „f i-Ki^t.-n-.! |„n,l 7-0 ' ''

iUKK [Miswibilitv. .'tltii II.

trustee, df copyliolds, r,2H.

married woni/in. :US and n . :u<) v's
descent of estate of. L'Ol' n.. lV).-,i,.'

"
'

IUni..\is jind sale, lM;i—L'17, ;.';>7.

of lands raim-d a ii.se. |s> j.s.s 'I (

under til* Statute of fse^ >|i "..7 --.,

•nnilmeni of. lM 1, and ii.,'.'.'7
' " "'''"

must Ih> ill writiinr, :.'Ui
for a year, 2U :.'|(i. .v,

'

of lands in ^ orl<sliiie, J.'7 ,,

• ovenants ini|.lii'd l,v, »i(i!».

I>y exeeiitors. f;i:(.

<usti)niarv, .)i'7 n.

form of deeds, 747.

l!»sF fee. |(i<». 110, |i;{

liASTAKDV, ,"»7.

HtriFoRi, i^.vei n-^'isfry. l'J4.

UfAKFi, K, .iKm-ment lor resij-nalion of. 481
with .un- of souls, not. Imrgeal.le,8ti.
M-,|iiestrntion of. Ktin.
ap|K>intnient to. -JWt. 481. 4h;j.

xtanip (lutv ..n. 4,h| n
'•annot !" sold l.y publu- auction. 4«0.

'':NErKKs, feudal. l:i n.

u
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HKNiru'iAi. owner, conveyaucv ui, UUti and n., (MIU, 08J, U87. G8H, tiiio.

HiiHIi \RII, 41'.

ItoKoniii-Englixli, tenure of, til.

(lestent of lumlN lieM liy. 01, I'OI.

iliM's not ufTeit I it lies, 4H7.

executory trubl for" lieir, ."ill;i ii.

JilniT.iN, !», 4!)i).

UKtAili of covenant, lireiice to coniniit, StKl, ."ilij.

wiiiver of, HM.
of tru."-t, C'luiiuery relief agaiiint. I To ii.

lliinisii subjeetH, who are, 'VM n.

HuoT Bs, descent to, 8i), :J42, 2rAi.

JlPiLDlMi lejise of nettled land, 1:25 n., l-ti. l-~. 4^".

by mortgagor, W>8.

land, ground rent un, 474.

IUmluinO SocietieK, niorfgagex fo, (iJtt.

Ul'HdAcE, tenure in, 44, 4t>, (il

alienation by will, Ii" n,, ?.">.

yy(A<.A..\>(-.>, 44.

UuBi.\L, place of, 7!) n.

Business, public trustee may not carry- on, "JOS n.

C.

('.\rA< iTY in law. 77. Ill'.t- 'M\.

Cai'IT.vl Money under Settled Ijinil Ait.';. IJ7 -7.

what is, lini' on uvAut of lc,i.-c, IJ7.

rent on mining Ua--c. IJ7, IJ,s.

Iinidnce of tiniliiT. I.lt.

ajppluatmn of, l-".», i:Ml and 11.

inipi'o\ement^, l.tj l.'lt .ini 11

increment value duly, 'tV.t 11 , (iTii 11

inve.--tnient, lltti

pavnient of, iiiu>t Ih> niadi to Ini.^td-,

ilMt.

piiii InLve of reverMon on U-,im . .'jTT n..

CMiih, tenants in. :(!». 41 -43, 40, ."jK.

siMi uil burdens on. 411 n.. 411 and n , .Vi, 71

('At TlDNS agiiinrtt dealings with regmtered lam!, 7-'ii. 7J7.

to protect unregiHten'd estatc^. 711. 7-.') 7:.'7

mortgage by de|Hihit. 71S, 7H1

aKain.«t n-gihtnifion of nnni.'ij<tei-eil land. 7:.'7, 7:'-

lodged without reai-onablc luui'c. ~'2S.

C I >> I ' in Vorkshire registry, "Jl'Il n.

CKNTii.vL Office of Supreme Court, iiimlment in. 7Sii., lo.'.iml 11., Iii7,

-.'14 n., lilll.

search in, 3lH, OtiJ, ii'i:i 1.

regiKtrHtion of jiid;;ni(ri'Mii.'.'!':ii..
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INDEX.

('l!RT.F,r»TK „f rh«r^ on rrBiMrro,! |„n.l. 711
''""'"'' '"""f- '""""- I..M.n. or :,.|o.:„i

"f i.=. uml„a„..J:'7ir'"'"""" '"' '"'"^"3' """" -:;-..

"f "(licini scHnli of rcL'i.st.TH Ar. •m>,

<'Ks;iAn..Nofan>.M,t,-,v.|,|M,,,,.. :,-
" "'

('EaiEli of a tcnii. |.r<n iv. for, r.s:

;•' toimnt at Will af law'. I<t7 -,ii
bankruj.tt y of. ;tlti

'

'/'"• ''V. 1.37, MS.
prodiKtjori of, |;(<».

('ilAMhKlts, :),,.

'"*N'>:Kv.C,„.rtof.j.,ris,li,.,io„of.
171 |7., -- ,'". ''•1. l<-.,iricl nn.. HI. ]<r,
•'---I fro,., K,„, in ,.„;,„:,;;

I.rf.rrH.sn,„lpro,.,.,|>rri.of,
K.t 17- ,„.

tni.Mt.S, IH-; ,n — ''•'

transfer to HiKh<ourt of J.HlK-,. I" •....
apiK-intrn,.,.. of ...w trust.-,'' V,' >

,V

''-

«<ini.n.sfration„fi.«tnt.wof,|,:bi,;r; •„-, ,,,

riliovcd IcsNWM, 3(i7

rHU'V...l<|..f,.,.,iv..,.xo.utio„ofu,w,.,-s
4,,,

sal,-ormort,a«el,yonl..rof,fo;,:::.;:;;^^f^„,

'""H,.Mt of, to infants s,.„|,,„„,„ .,.,„ ^...,

i«"itiunof';:irhi''v.'i""""'-
•-'••"

•I- '-at.o„,;ui'i::;,;;;7
,;""'""•""'• '^"'•''--

C.u.s,KUv Division, nmtt.Ts a.ssip„...i ,0. 177.
fnrci losur.' pro<.....linp.s. (i|()
aition for rclcniption. Co
rt'Kist ration ,,f tif|,._ 7„|

''"Wi'iK of ,|,.l,f, on r..al ....,,„.. s't -7,; .— ,

"f l-vanrs. -(.• n., :.'77 .„„) ,('
"'''

'
"''" ~ '

"'1 rrpstcrril Ian. I.- S<c I!h'istf,., , 1

''"•'-'••''
-'•''.•"'v'-i^;rii;,;;JK\;i;,,.,;:,^

''"U<ITv, (Irvi.s,. to, 7i).

'"iiv. yntif p to. 7H, 70 „ 3.)!,

'>^<'nM'li<ms fr.„M Morf ,;,ain'"\. ( Tn „
'•'l""''""'"t-f'",.onv,.v.in,,. ,o'7s
"ivestmont of fumk 7!i n
>'"'fsM.m,l..ly .,„^.,ft l,y »,ll|,,, .'M.
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Charity, alipnation by. :»3(> and n.

nlu-f of <lff«-« tivp ixr. iitioii of power. 4.ti.

l>ul)lir IriiM.T limy "ot iimlirtHkr. 'Hm ii.

t'llAHTKIl, l."»l.

('ll\TTKl>, II.

real iiml [mt'-oiihI. .
•>.

rial. M. -». :«-. •'•''*

linaiK V l>y iliijit, '295.

an' i.ih'< ilirally rf<(>verttblo, '_'."> "
warilNhip. 48 n.

i „ i

proiN-rty in. tliff«T» fn)ni proiK-rty in lan<l. II, I

not olijictH of ft'udal tenim-. ITi.

rt'fovery of. IH. lU ami n.

«><|iiital>ie itttnte in. 187, 194.

willof. 2«I.

lU-volution of. LM. 2\, 20. :>*2.

And sccTkkm MoiiTiiAiiE.

CiiEl.TEMUM. manor of, 530.

CI1II.IIRF.N. italiiJi of. as to nat ionality. 327 n.

r.-li.-vnl II. .Miiity npiinsl .l.(.< I ivr .xiMHti..n

42<».

n VII. (loath. 120.

Civil. liHt, .')7 n.

('LKiuiVM.vN, bankniptcy of, 8(i ami n.

Ciiuu IL, altpratiou in will l)y, 2t'.ti.

('<p|.i.\TKn.\i. rvlatioMM, !H). '.IS. 247.

CoI.I.ATIoN. 481.

CoMMEMiATliiN. in ffu<lali!tni, 13 "

C..MMl.'*si0NEK8. U«al l'roi)erty.Tr.aM.ry..l.— .Sr<> Hkm

for tnkinj! a<knowli<l;!iiirnts. Nc .\i

MKNT OK |)KK1>^^.

Committee of lunati< . 323. 324.

oviiiaiil for titli- by. <>0<).

C.MMoN. n^rlil^of. 3l.li3. S2. 4f,l. tf.J.

|«iHN on ,..iiv. \aii. < of l.incl. 4t..

;ip|H>iulant. 4t'>l.

:ippiirtfiiaiil, »•'«.>.

in iirtts.'*. 4s*>. IHl.

t,.l.l.-. 42. l.%4. 4til.4!t2, I'.t3.

inrlofiun' of, (13.

when < opyliolilH ••iifram ln-<'l, .'CV!.

(in <( riplloii u^ to. ('i4.').

CiiMMoN forlllH.
*'<'''

Ci.MMoN I.I.W. found d on . ,i,tom, it ...

ri^t I.- .ipinihcd <o iiiiiilai.il-, I . 1 -7

(•: ,• Ir.icljon f ronvi y.inic, iiioil >!»>!<• A'

, 1 i \ SI K, ,\ 1 .

I. 12, 2:1

if IMiUI

. I'lloll

KNm\M

i;i\.
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Common I'Ipum, ('..iirl nf. !» n., I(L'.

Common, tciimi< y 111, 144, I4h l.".l.

of .npylloM,, .-,J1

('>MMi \|T\, Inlmlaiiil vilhiirc. Ii.l. nj

CoM.MI I ATloN lit htlirs, IhT

of iiiaiii.nal iii:lil-. »'In. ..l!» n . .i.'t ami n.

«'oMiv\MKs, jiijiil "till k, IIJ'.l. ;t:io.

iiiiirt^Miic .if laiiiU li\, ti;t:l.

CoMl'KNHxTloN tor itii|irovi'iMiiiN. .'i'' ,"(,sii. (,07 n.

for .liiiimp' ill,.,- I,y ijariii- ..1 iiiirv,,.i,ii:,l,||. ,1,,

liirlmiHf, .'i7<.t

jHiwcr to iliariji- ImMnii; v> ,tli u |,,,> niini , .".so

Co.Mi'osirios with (ifdili.rM, .lol.

CoMriKHiiKY rr(.'l»lriitiori. Sn I'.riii^rniKii l.wi.

CoMKii.Ki) friiii.l, liiiiitatj.iii III I :i<( - ..1. i;il

CoMHTIoN of reentry for iioii |,ayiiiriil ..f niil. .ICi; :!(;'.(, .'.iKi ,-,a"i

:i ii'iial I .ivmiiiil

111 .1 ilJlM , ."l."l7 II.

l.'ilVi- of ii.mt llliil.l ilii.it;.iii V lit;i>hil|.ili.

;t(i7 n.

formerly liliilieiiaMe. :iliS.

altiirlieil to the reverslmi, :((is, ;t(i!(, :,r,U, j(i().

.•M-veniiii ! of rever-ioii, ."itK, Mt.'t.

enforieiiHiit ..f. ,'i(il.

deiiiaiiil or iioli. e i.'.|iii!ii|. :i(i(;, .-.ill ami n
oil lireai li of loviiiaiil-. .")tio, .".i;.".

not a u-iial '
. u\.'

n.iiit. ."),'>7 n.

offeet of lireiire for l.rea. Ii i.f imi iiaiit, ..li.'l

etTei t of waiver, ."ilij.

elleet on iinilerle>see, .7.'t ami n.

aiine\eil to re^istereil laii.l. 7ti7 n .
~2.'>.

C. .son ION \i. yift, !•."., 74<».

eonveyaiue, llil. ."."lil.

Mirreiiiler, til'L', tii'lt.

(is nUM \ 1 |ii\, ' ipiiviyaili e li\ , |(;<s, JjN
li\ loril or Inn, m| m.iril liy leiiinl. oil iml 11

of leaMe liy nviT-huirr ni i.Mi.nn'l.iniin. l.'T.

CnNsKv r iif |jri.tir|i,r, I117 jiitt, ami nil . :!>,(.

a-. Ill r.i|i\ lii.|i|~. ."il."). ,'>:t:t.

Ami see I'lii.rK. I'll! of Ski"Ii.i;mkm.

• iiNslUKItAriiiN reijiiiriil for sini|(le 1 ontrait. Itiii.

on ftolTiiient after the St iliili' I.f Cm-. I.'iS, | s.'. j|;i

a ilefil yaiil to iiii|Hirt a. ItMI.

reieipt fur, 1)7 J, liMX. li!Hl.

lii.irriap' 1-. L'l's 1, . li.'iS

trii.rl iMi|ilieil In .ill-Ill. . i.f, I'.i:!

on loile ..f ri'veivL.Ti. tr.s

valiial.le, ,><o. Ilio. J.N. :i!o.

J
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C'uSSiil.lDATliPN of W(iiritio«, 034, 035 and n

CoNHTRiiTIii.N ii( |iart«-ulttr (loiiiiucnU.—Kec Mi>rt(iai. Wii.i,

in:

CussTBiiTlVE trust, IIM. 'iK).

CoNTEMIT of ('i)Urt, I":!

('oNTlNOF.NT icmaiiiilt'rx, 3H,">—107.

I uiivcviiiu I' iif, 3",tH 4tHl.

Iiy iiiiirrifil woman, 337 ii.

I>v irustw 111 lmnkrui)t<y. 4.i7 and n.

. rtiition of, nil. » for, 3i»l 3!»7, 444—453.
wlifii U^!ftl odtatf outntamliii);, 4.'»3.

I.y will, 4.'>3.

incidcntH and naturo i>f

alM>litii>n an<l n'vival of, 380 n.

dt'liiiitiiin. 3HH, 3W>.

forim-rly illpgal, 3H0.

di'stru. lion of, 3'.t3, 4II0 40.j. 444.

in i!(ipylioldM, .l.'li't, ri3tl.

Ill (Miiiitable fHtali', 400.

l,r.v.iit«<l • ' ^.tatnt(•. 304, 4(K), 4ti:i, lit

lolivcyamc to liiHlrt-,, ..

41).') and n.

ri>{lit of fiitry Mii|)|Hiit-. Kil.

dfscrnt of, 3!(H.

..|nital)lf .xtiiicH, of, 40.-1—»o7, 4.'.i, 4.-.3.

v«•^.tin^! of. 3".i:t 3<.l."..

ilas-s of cliildn'ii. to, 4."i3 n.

loiivliolds, of, .")3.-), .')3l).

roiii,.an.d with ,\.-. i.tory intorcHt, 380, 31MI, 400, IX: t :>.

vfMcd ri'iiiainder, 3'JO.

(..stin<;ent Ronittindcrs Ait, Is77.—Sco btat. 40 A 41 Vi. I .
.

li:!

CnsTKA. T, d<l)ts l.v Nimiil.", 304 3(M). And we Dkhts.

laiinot'burcsttttctail. Ml*.

in writing ri'ijuiri-s < uiisidcrati' .1, 100.

for a Ifasi-. sair >'••' Ai.iiKKMKNT.

I.y iiiamid woman, infant, Ac- .Vi- WlKK- I\HM,
&<.

»iv t.nant to pay titlu-. 4S7 n.
___

.•i> to 1 oin|>iii-~itiiiii, .">77 'u'J.

not to ixfiriM' iH)Wii>. 431.
, ,, ., ,.,,

Iiy tenant for lifr, vokI. I. II

htaiii|is on, -OtI n.

to inurtgagf, not ^jh i ilnully unfoaiHl, 0,>o.

("mnveyan(K;

'"""imruain ami «il.-. •J13- -'17, 227.- And >.. Uuu^mn »m

S\I.K.

i-ontiiiiiation, lOK. 2"-'K.

covenant to stand ^«i^rt•d, 227.

.{.-..I. lii.">. 217.

f\i liiiiiu"', I'i'*. 22S.

f.-olTiM.nt. I.-.I \->H. 22i;. And ^"<- lKoKKMt;M'.

line and reruvery, 107.—And mv Fine.
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C<'!»VKVAS<E :

iiiimIi-h of :

Iniw iinil rilcftgc, ItiH, >[[, i':!5.- And »«! Lkask
Uki.ea.hk.

|i<)W»T. by iiiemi* uf. :.'21t. HC, Ami wh' I'i.wkiis.

rrU'SHr. ;;i I, L'l", JJM.

Kumiulcr, ItW, .I'M

of ro|iyllc.l.|-, .".l;i .7 And :«i' ColvllMi.ii
ll»«» lo. jti, .Jo,'•'11 «->T And
vcHting di-<'liiratioii. JlMi. t:iN.

I -K-

irilcr, 207. Ariel m'i' \ k>ii\i, iiiuhi:
form mid i-ffcit of, :.'l I Ji'lt. liTIl iill."i.

covcnuiitM for I It If III Sic ('

fraudulent, Hll, 310.
\KN.\M-. I. Tui.i:.

iintH't'nt,

iiii'uiiing of, in Convtviiiiiing An, liiiH 11 , •>»(, tiHJ

Ijinil Tninsffr A'l, J.'4 n , J:'", ti.

pii.-wrs iidvantHKCM not ^trlllly <i|i()iiiti niini. 11,1;. l>i.'.

advoWMon a|i|K'iidant, 4KI.
coniinun, n^iita of, 4ti-.

••stale and int<T<'Nt of 1 oiivi yiiiL' jMity, tlHj, liH,").

Iiighwuyv Hud of, 4(j;i.

m-ignory, 4tM).

titliuH, 4^7.

titif dfcds, tiTH II.

MgiMtrati. II of. :.'2J, 2'S.i. And ~rc Miuoi i>k\, \ciiiK>iiiiiK.

Htainjw on- >>i-<' SrvMi'>.
vciluiitar_ Hll. HI and n . iiln. ;ill. And m-.- \(,ii s im^

<'oN\ KV \M K.

hy < r to partiiuliir iIuhm's of |Ki-on> :

Crown, It!" n.

cxfcutor to di'viMfc or linr. H!i, I4(>. I'.is. .Mil.

pun liiiwr fnnii tcst;it(pi I'Ts.

cxiMutorv devisee for debts of te-tutor. 4:fii n.

ifant, 'JM, ;i2<t. -Anil m-i- Ki- »Nr.

joint tenant or tenant in 1nm
life tenant, married wc

U7. I.Ml.

iliian, iniiil:j:ii;( 1

WlKK, .MoKni.VOKK.
Nelf. L'L'O, 221.

)f imrtieular elaHse-s of proiH-rty ;

advowHun, 483.

eondition of n'-entrv. iMiiclit of. :itiH.

Sci' 1,11 1; I'NrvTf,

.\iiMin \M :, Srui'.KMiKK.

Hi ' /•

lopyholds.- Nee Coiviloi.i

fri'eliold, at Loinnioii law, I.".:!

when In settleinelil SeeSi iilKli L.\Mi,

iiieor|Hireal lieriilitani' iit.s. 4.V.t. 4t)ti.

ret;Hlered land. Nee UKiilsl KliKli l.xMi.

reviT>-ion or irmaiiuler, citate

titlii-s. 4Sti.

:tii:i, ;tii',t, .170. :i7».

I 'on VKVAN! l\i: .\il«. See >tat-^. 44 ,V to Vi. I I.'. A 4<; \ 1. I.

;w: A- .'.li \ 1. I.

CoNVliTs. 324. 32

( iil'Aiti i;M;iis, de.>.ceiit aniong-t. 243. 2.'

partition Im-Iwi< n. 244 n

l'"lVlloi.ii Arl.>, IH.'>2 to lh'J4. .See Inukx of Si AMI ES.
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Copyholds :

conveyance o:, 513 sq., 525 xq.

admittance and surrender.—Sec Ad.mittance, SinitKNiiK

bargain and walr, 527 n.

common law, dcHtrojH lord's jKjwcr to grant hv injiy, ."i:'ii.

covenants for title or, 667.

customary recovery. 514.

forfeiture and rcgrant, 514.

lease of, 5(10, 507 and n.

married woman, hy, 528, 52'J.

mortgage of, <o'-l, 623.

by deposit, 625.

.sale of, title on, 531.

after enfranchisement, G51.

covenants for title on, 667.

by tenant for life, 535, 537.

settlement of, 532.

vesting declarations not applicable, 206 n.

will of, 28 n., 511, 529, 530.

devolution of, 28 n., 518.

curtesy and freebcncli, 538, 53!).

eiiuitable estate, 534 n.

escheat, 519.

estate of mortgagee, 623.

es* ite of trustee and ceMui qnc trust, 533.

estate tail, 514.

seizure qiiouxqite, 530, 531, 5I{7.

under Land Transfer Act. 516, 518.

enfranchisement of, 522—524 and nn.

common, rights of, 523.

commutation of manorial rights, 519 n., 524 and n.

Crown, belonging to, 522 n.

curtesy and dower, effect on, 539.

sale of enfranchised copyholds, 651.

tenant for life, by, 522 n.

estates in, 500, 505.

analogous to freeholds, 510 •'i/.

contingent remainder, 535, 53)i.

equitable, 531—533.

executory interest, 53()—538.

for life, 501, 510, 5:^2 n.

in fee simple, 511, 518.

in tail, 511—51.5, 517.

luitable, 532, 534.

joint tenancy, 521.

married woman. 528. 529, 538, 539.

c(|uitablc, 5I{4, 535.

pnr iinire rir. 515, 516.

ri niaindcrs of, 535, .536.

uses and trusts of, 531- 533.

incidents and tenure of, 491, 518—521.

detinition, 491.

fealty, 518.

lines. 501, 510. .529, .531.

on admittance of purcha.ser from executor, 538.

of joint tenants, 521.

on devolution of eipiitable estate, 533 n.

forfeiture, .507.

heriots 519—521 and n.
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Copyholds :

incidentH and tcnuro of

:

included in real estate, 28, 'AKi.

liability of, for debt, 2H n., 512, "ilti— .MM.

mines and timber on, "jOti.

oripii of, 27, 42, 4!tl

fiiowtll of lit V (jf, 491 xq.

Hrai;ton's aiMount, 495, 490.

Littleton's mcount, 499.

(juit rent, 519 and ii.

reeovery of jnissession, 27. .Wl, 502, 512.

regi.stration of title to, (198.

seisin in the lord, .505, 50t), 511 1.

Statute of Uses does not apply. 5:!1

suit of Court, 519.

waste, 507.

("oRpoKATioN, ;ti9, ;{2(i, :!2s- X'ii.

deliiiition, 77 n.

sole, 19 n.

CoRPoUEAl, things, 4. 5, 8.

hereditaments, HO—.12.

now lie in prnnt, 217, Mdli.

CosT.s of proteeting .settled land, l.'W n.

of renewing lease, 57".

mortgagee s, 001 n., 010 n., 020, 7.'!8.

vendor's, (549, 059 n.

purchaser's, 050, 059 n.

of conveyancing, 078—ti80 and nn.

of rectifying register, 730—738.

CoTAHir, 43.

Counterpart necessary on lease under Settled Land Act, 127 n.

stamp on, 549.

Coi'STiES Palatine.—See Pai.-\tine.

CouNTV Courts, jurisdiction, in e()uity, 207.

as to mortgages, OlO n. 020 n.

partition, 151 n.

receiver, appointment of, 314 n

CocRT of the King, 9 n., 40, 49.5, 501.

suit of, 49, 52, 50, 58, 519.

payment into, of capital money, 129.

eii.stomary, 499, 525, 520.

rolls, 49 L 498, 520,

search of, 003.

baron, 45, 49, 58, 498, 525.

Court of Probate, 21, 233, 203.

of Chancery.—See Ciiani kuv.

of Wards and Liveries, 55 n.

Covenant with tenant in villcnage, effect of, 17 n.

defineil, 18 n.

to stand seised, 193, 227.

in void deed, 102 n.

voluntary, not enforced in equity, 193.

restrictive, 198, 477, 570, 572 n.
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.>.).> and nil.

Covenant with self and anotlior. 220 n.

nil «rant of rciit-iliar).'!', 477.
to iiidcimiify Ir.xscc. 'I'H.

[HTMonal, in a in(irt).'a;.'i-, tH»2.—And .sec Mortoaor.
to .surrender i-opyliolds, ()2:t. f)()7. (ifiS ii.

to iirodiicc title deeds. tilKI n.. (ilil n.

in a leasi-, .m7 ."iCi4 and iin., ."(72 n.

u-iial. "
.">.">() n.

lunniiij.' Willi I lie land. .Vi.S.

not to a>.sij;n or .siili-let. .Vi:!

re-entrv on lireac li of. .(.")" n.,

ajiainst re;ri.'<tration. (i!tl and n.

implieil in retristeied cliniLre. 71 t. 71."(.

CoVKNANTs for title, (ititi- ()»)!>. Cwl.

by niortga);or 0()7, tiOS.

by settlor, (itii).

by trustees, titj", Ubil.

by married woman, 0ti8 n.

statutory, tiOS, 00!), 082, OH.'i, 0«(! And s.-r

Kknkficiai, Owseu, Mditrc xckk, Ae.
on sale of eojiyliolds, 007.

of leaseholds, 0()S.

implied by certain words, Otiil, ()7(».

in lease. 0711, 071.

('KKlnTor.s:. lonveyances to defraud, 80. 178, .'till,

of trustee, bound by trust. 192.
riylits against land." 82 -84.

subject to powers, 41.).

under jiKlfxinent.—See .IriMiMKXT Dkicis.
in bankruptcy. -.See Bankkii'I( v.

may witness a will containint; cliar;j;e of debts, 200.
s|K-eialty and sim|)lc contract, 8:{, 84, .•(02 ;!00.

of married woman. :i4;i.

•eliived in e<|uitv against defective pxeciuion of p(]Wer.
420.

And see J)kiits.

CltoWN- debts, 84, 287 and n., ;io7 310 and nn.
death duties are. 282 n.

affecting estate tail, 312, 313.
ecjuitable estates, 317.
<laim for dower, 351.
leaseholds, ,")09.

interest of mortgagt'O, 027.
seaRh for, 318, 003.

licence in mortmain, 77, 78, 329.
to bore for |H'troleum, 81 n.

forfeiture and cschcit to the, 49, .jO, .")7 ami n., .18. 77, 3:5. 320.

of registered l.iiid. 707 n.
conveyance to or l)y. 107 n.

limitation of rightsOf, 5ti n.. 043, 040.
lands, 57 n., 330, 040.
copyholds, 522 n.

grants, title to be shown to, 051.
may reserve rent out of incor|)oreal hereditaments. 479 ii.

"states tail granted by, I 111.

entitled to soil of tidal rivers and sea.shore, 404.
rights over mines, 81 n.

seasliore, 404.

Cultivation of land, 81 n.
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Curtesy, tenant by, 334. 335.

«alc or lca>so by, ;t3fi.

of fiiivelkind lands, tK) n., 33.5.
as alfccted by tlic new law of inhcritanio. 335 n., TJT-TIM
i)f ciiiiitablo rstatcs, 341, 344.
i>f soparatr estate, 345, 34().

(if ( i)|>yhol(l.s, .")38.

iif inidr] irral hiTcditanicnts. 7(Mi.

rcfjistiTi-d notici- of estate, "Jtj.

CusTdDV of documents, undertaking for safe, tJOO, ml.
C'LSTOM, 59—(i2, 491, 4'jy, 507.

titlie.s not subject to, 487.
heriot, 521 n.

to entail eopyhoids, 513, 514.
to devise freeholds, 75, l'57, 432.

Customary devises, 432.

court, 525, 599.

heir.—Sec Hkik.
freeholds, 507—509.

no registratiuu of, 098.
recovery, 514.

bargain and sale, 527.

C 1- PHjis, doctrine of, 448.

D.

Damages, 24, 25.

for waste by tenant for life, 122.

Dauoiiteii-s, descent to, 89, 90, 242.

DKDv.yi.-, Statute.—See stat. 13 Edw. I. c. 1.

Death, will sj)eaks from, 207.
civil, 12(t.

without is.<uc, in gift by will, 27 i, 272.

Deuentukes, two n., 633 n.

Deuts, liability of fee siniiile, 8.'!.

in 1 ases of escheat. .">>.

on ( hargc by will, 27t), 277 and n ,

:i'i3, .305, 43()n.
in hands of devisee, or of heir, 83, 302—

304.

in hands of [x-rsonal rei)rescntatives,
2.32. 27ti, 305.

on bankruptcy.- See BA.NKiurTcY.
to judgment. Crown, sjjct ialty, and

simple contract.- See. J ti)(;.MKNT,A:c.
of estate tail, 311, 312.

in copyholds, 517.
of e.statc for life, 313.

of estate pur autre vie, 139, 313.
of equitable estates, 199, 313—316 and nn.
of copyholds, 28 n., 516, 518.
of leaseholds, 568, 569.

of mortgagce'o interest, 027.

5
if.
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Ueuts, liability of mortgagor's interest, 60tt.

of rcrord, 308 and n.

wlirre trusti-cs and executors may sell or mortgage to pay,

27t)—278 and n.

in.Hcilvent estate of deceased debti>r may be admini.stcrcd in

bunkni|itiy, 307.

ireditors who now xtnnd in eijual degree, 304, 'M)r>.

sale or mortgage for payment of, by executory devisee, 43(i n.

limit to the recovery of, 643.

OEtXAKATioN of title. Act for, 6U7 n.

vesting i)rr)i)erty in new trustees, 200, 438.

of trust, mu.-it be in writing, 200.

stamp on, 201 n.

of terra, 589.

of last day of lease, on mortgage, 024.

Deed, 32, 100—166.
necessity and effect of, at common law, 100.

parties to a, 163.

construction of, 119, 273.

execution by sealing and delivery, 101.

conditional, as an escrow, 161.

alteration or destruction of, 161, 162.

whether signing necessary to, 166.

jjoll or indented, 163, 164.

stamp on, 164 n.—And see Stamps.

of grant, 32, 217, 226.

consideration unnecessary, 160.

of arrangement with creditors.—See Arka.ngement.

require - to transfer incorporeal hereditaments, 32, 212, 217,

459, 483.

to effect partition, 150, 244.

to convey freeholds, 153, 226.

to evidence feoffment, 165, 226.

to convey reversion or remainder, 363, 374.

to convey advowson in gross, 483.

to create rent-service, 364, 365.

for a barfain and sale of freeholds, 210.

for exchange or surrender of fn>eholds, 228.

for grant of rent-charge, 468, 571.

for assignment of lease, 565, 566.

for leases, 365, 546, 547.

under Settled Land Act, 127.

for surrenders, 587.

for instruments disposing of registered land, 711,710.

disentailing.—See Disentailing A.ssthance.

exercise of power by, 417—419.

inrolment of, register of.- See Inrolment, &(:

production, custody, deposit of.—See Title-Ueeds.

Deltveby in execution, of goods, 288.

of land, 288, 292 and n., 294. 296.

order for sale after, 295, 296.

held in trust for debtor, 313 and n.,

315, 316.

of deed, 161.

Demand for rent, 366, 367
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Demandant, 100— !();.>.

JJkmes.ns, iii(aniii« of, 1(7 atnl ii., ;t!» n.

the lord s. 4l', 4(iti, .Vi,").

iiilliviilcil liy vill(.in>, VXi. l',t».

Demisk, implies u ( (ivcnatit for i|iiict cnjoyin.nt. liTo, (;7|.

Denizen, 'iM w.

Deposit of i)cncnt.i<.'c (,f purrhasp nioiiry, (>04 n.
of ilcpils, (Miuitalilc iiiortr.'nge by, 0:.'4, GL'5 i 'il 03'
of Iniid icrtitiiati', 718.

Descent of estate in fee situ|ilo, K7—91, 24(i -7.
gradual prouress of the law of,' 89 ',(1

Btock of, L>41, 24-2, r.-,o .,/., -'ir,, 75;t -7.->()

alterations in law of, 1'!), 138, 24i, l'4G- 24U, 753
to widow, 240.

to and from aliens, :\>V, and n., 3J8 and n
to executors, .See E.\ecuti.ks, Devolitkjn to
of advow.son, 485.
of estate tail, 93, 115.. 245.—And .'-ee Tail, K.'^tate
of estate of trustee, 140, 202, 203, 2.")5, 250, 278.

in copyholds, 533.
of estate of mortgagee, 255, 250, ()05.

in copyholds, 023.
eattitc pur autre lie, 138.
of estate of married woman, 336, 340.
of gavelkind lands, ,'59, 201.
of borough-English lands, 61 and n., 201.
of equitable estate, 201, 000.

in copyholds. 000.
of vested remainder or reversion, 383.
of executory interest. 436.
of contingent remain<lcr, .398, 399.
of incoqHsreal hereditaments, 478, 479
of tithes, 480, 487.
of copyholds.—See C'oiviiolus, Devolution or.

Determinahi.e life estates, 135, 140.

Devise.—Sec Will.

Devisee, equitable interest of, 238. 270.

Disabilities, time allowed for, 021 and n., 638, 039, 646.

Disclaimer, by heir at law, 88, 89.
of particular estate, contingent remainder not now

destroyed by, 403.
by married woman, 337 n.
of power, 431.
of property of bankrupt, 478, 570.
renunriation of probate is, 237.

Discovery in equity, 175 and n.

DisEN-TAiMNT. assurance, requisites of, 106—110.
enrolment uf, 102 and n., i04.
search for, 602.

\i
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DiSENTAlLiNO BUHurnnwof miiru'y <liif(tf»l to lie liiiil out on liiinl

197.

substituto<l for common rt-covfry, lOJ.

for line, 104.

of liinivlic's eHtiite, ;124 n.

of ( opvliiild liiniis, r).'l2.

of ('(|uital)lc estate, l»i(.

DlbSFlsoR, wliellier bound by eqiiities, 1!)!' ii.

Distress, 3tj4—3«(i.
leave of Court under enierjiency IcfiHlation, H66 n.

to compel the iierformanco of feudal servieeK, 68, 364

forrcnt, 3(H—3ti(i. 471.

for rent »efk, 467.

for rent charge, 470---472, 47.").

for rent reserved by underlease, 571.

for tithe rent-charge, 488 and n.

exemptions from, 36;"), 366.

clauMe of, 470, 473.

statutory powers of distress, 471.

Dockets of judgments, 290.

Domesday Si'Rvey, 41—14, 493.

D0.MINANT tenement, 644.

Donative advowsons, 481.

Donor and Donee, 94.

Double possibilities, 395, 396 and n., 446.

Dower, 350—357, 761.

release ot, by fine, 351.

of equitable estates, 351, 355, 425.

of joint estates, none, 351.

of gavelkind lands, 60 n., 352.

of copyholds, 538, 539.

under old law independent of liusband's debts, 351

old method of barring, 352.

under the Dower Act, 354—356, 425.

barred by jointure, 353.

declaration against, 355, 425 n.

modem method of barring, 424, 425.

uses to bar, 180, 425, 750.

proceedings by widow to enfone, 356.

formerly defeated by assignment of attendant term, 5'Jl.

registered notice of, 726.

assignm,.nt of, 356, 357.

tenant in, no powers given by Settled Land Acts to, 'Soi.

Draining, 133 n.

DuvNKEN persons, capacity of, 323.

DiTY.—See Estate Dity, dtc.

E.

Easements, 465.

grant of, by general words, 465. 466, 674^ 684.

pass on conveyance of land, 681, 684, 685.

right to, by preBcription, 644, 645.

registration of title to, 706 n., 707 n.. 733.
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LcCLESUSTUALcojrtH.juiiMlict Kill over ilmttfis on (Iciilli, 21 anil ii.

iivir liii'iirli nf faith, \m ami ii.

nviT wills ot |HrM,iia|tv, I'.'t;), L'lil

corporatiiiiiH, .'iTT ii.

rimvcyaiirc' i,r lra.--r hy, .'!•.",».

Educational ttsHociation, ronvoyaiirc id, 7u n.

Ejectment, action of, (iti n.

allowed to lopyliolder, .")0J, ."lO:?.

of mortgagor by iiiortgiigVc, 0(l4.

Kr.DKsT son, (k'sient to, H7, KK"), 243.

h'l.K'iiT, writ of, 2S8-21HI, 202. 2'.).-). 2!)tl, :!i:!.

atli'( ting iiipylioMs, ."illi. .")17.

IcaseliolilM, .")()H.

estate tail,;tll.

exeeiilory interest, U.'i.

('i|uitaljle estate, 2!lt ii.. Ill ». 111."),

reversion or reiii.iiiiiler, \:,i>. J.'iT.

reversion on ;i lease, l.jli ii.

I)ro|x'rty siihject to power, 11.").

estate hy, 2!»2 ii.', 2!I4 n., 2!t.". 2!t7.

eoiiipareil with estateof ( liaiweof rei.'istere(l lanil,

7;i7.

E.M11I.KMKNTS, K!."), ,")44.

Em I.O.SIRE.—Sec iNii.osfRE.

E.NFRANi lli.SEMK.ST of copyliolils, I'M) n., 022—.")24 and nn.—Ami s(>e

Corviiiii.iis.

length of title to Ije shown after, (i.")l.

Entaroemknt of base fee, 10!) and n., 110.

of long terms, ,"i!l4, ')'.)'>.

Enrolment.—See Inrolmknt.

E.NTAiL.—See Tail.

Entireties, hu.sband and wife took by, :!:!0.

Entiretv, estate of coparcener, 244.

Entry, freeholder's right of, aga'nst trespasser, Ofi.

forcible, is jirohibited, ti(i n.

by and against feoffee, 154 n., 1.j5, 107 ii., Km.
reipiircd for other assurances, 1()7-— U)9.

for a lease, 1(>8, 211, 212, "wl.

right of, supiiorted by a contingent reniaimlcr, 401.

taken away by ilesc ent cast, l.")7 ii.

conveyance of, bv married woman, 3.37 n.

bar of, 021, (i.'W.

'

se-'lire a rer!*-'harg>-, 47!.

I)y proprietor of registered charge, 71."

by registered proprietor, 732.

w.RP SO
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Ki^riTAiu.K assets, 303.

tstutc, 171 «/., IS.J. 190.200.

iirijriii iif. 17H 1'/.

modern. lit<l. 191.

rral 'iiid pciwuinl. 104.

crciitidn (if. Mt:t, 199.

r<'.striitiiiiis mi, MIS.

aliinatioii of, 199, (K)t).

title to, •.•i>9.

rt>jistriition of, 099.

fontiiii.'(nt rfiuaiiuliTs in, MM. 407, 4."il -4,'>:l.

li.ihk- lo (l.l)t.>. 199, 313-310 and iin.

will of, 199. 2,-)7. 4.32.

dcMint of. 194, 201, 000.

iti coiiyholds, .)33.

Iiclonfis to |inrilia-<er, 190.

.schi'utof, 201,202.

forfcitiiir of. 202.

lurtcNy of, 341, 344.

dowerof, 3.">1, 3r>5, 42.").

limit to till- recoviTy of, 740, 7J1.

of lit'ir or di'vistH', 238.

effect of bankruptcy on, 310.

of wife.—See Sei'akate Kst.vtk -Wikk.

in freeholds, 3 JO.

in copyholds, 534. ri3."i.

in leaseholds, .)7.).

under agreement for a lease, 128 n., 197, 42(i,

.548.

untler marriage articles or contract for .>^alc,

197.

in a rent-<harpe, 470.

in copvliolils. .")31—534.

descent of, rm.
in inortgaKed lands.—Sec KyriTY OF Kehemi'

tenant for life, 198, 199.

in copyholds. 53.">.

relief.—.See Cham ekv, (drKT ok.

execution, 314, 315.

against eipiitahle reversion or remai

457 n.

jointure. 354.

mortgage. W.i n.. 024, 025, 031, 032.

lien, 025. 032.

waste, 123.

by tenant siibject to executory limitation. 41

Ki^VITV, 171 sq.

a distinct system. 171.

meani..g and rules of, 171, 174. 195, 029.

jurisdiction. -.See Cmanceky, Coirt of.

rules of, now to prevail, 177, 178.

follows the law, 194.

to a .sett lenient, wife's, 340 an.l n.. 575.

Equity of redemption, (ioo, 005 .v?.

origin of, 17.5 n., 000.

clog on, 001.

cannot be excluded by agreement, 601.

is an estate in the land, 602, 605, 607.

I '.Mi.
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Villi -ic I'l.HKi l.(.;l |!K, Mm|;i .

v.).

EguiTy.ilcvcilulion mi tliatli, («»i).

iilu'riatiiiii nt. MNi.

.'irrcliisiirc iif, til I.

riifiincd liy rri|iiii|)t i,,ri ,i, imii, (l.'ii

IhsI by la[i>f of lime, (ii'o.

miirluafrc i,f. (iJt, liL'H.

i|iiiiaci> of (Icilini; uiih, i;.!.-,

l>\liK.

Ehrohs ill rcyisicr. 7:til, T.'tl.

ES( IIKAT, 41.

ti'riaiit by kriit'lit's Mi\ii,
ill s(i<'iij(f, 'i2,

<m t'lft to corjwir.ition, oA.
for felony or trfiisi n, "K), I'OL', .'tj.').

alxili.Hhfd, ."ili.

aflcclcd by siibinfcuilatioii, 7J, T:t.

nioclcni law as to. .'.(!- .'iM ami nil., -jr,:,

<if estate of trustee or iiiortKaKee, ."iN n , :.'():|.

of e(|iiitul)le estate. I'Ol, 1>0l'.

of iiiioriKucal liereditaiiient. 47'.». 1H(I

of lopyhirlds. ,"i|',(.

when enfraiirliised, :,S.i.

rffeit of land registration, 707 n.

EscKow, Kil and n.

A'.MC.iug, 47 and n., .")3 n.

Estate, ti w/., 117.

real and |HTsoMal, L'ti- :!0, .>1|, r>V>.

ela.s.siti(ation of, >>,'>.

of freehold, ^io, tiO.

of inheritance, 65, 117.
in fee, tail, for life.—See Fke, fee.

eri'ation of, must be in writing. IU4.

by deed, l(i.j.

limitation of.— See Wokd.s ok Limitation.
lejjal, e((uitable, tru.st.— .See Lki.ai, Ksh

KsTVTK ; Tki-st.
taken by triistee.s under a will. 1'71. _'7.",.

[las.ses on conveyance. tiSL'.

by wroiif;. lr)7, i,')8, (;;t7 ii.

at will, iH.'t, ,")(I5, ."(44.

)f wife. Sw U'iFi;.

' v»-lTAI'

settled. -,See Ski
determinable life, l:t.'., 140.
pur autre rie, i:i7— 14:t. And sco Pll: 1

by tlHjit, 2(»,-)—297.- -And .see /Jl.Einr.
ill autre droit. 08H.
particular, .'iOI, :i71, .'191—:194, 4(J().

one person may have more than one, .17

/«« I';/;.

in remainder, revers
SIO.V

; I'EHriCTlITlKS

ion. future. See Hk.mmn iKH
; I! KVii:-

arising on execution of statutorv power. 4;t7. 4:W.
in incorjKjreal hereditaments. 47.1 -47,"), 478.

in advowson, 485.
in tithes, 486.

ropyiioid.—See ( OI'VIIOI.D.S.

of mortgagee and mortgagor, 604 sq.
rlaiiae R7J fiQ-; P,br. -rnclause. G74. 68.1. 680, 7.10,

&a-t
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TATR iliil\ . "JHS -2^:, jiiol n., 4.V>.

iifu'r vnlmitiiiy iiiiivi-^iuin'. Ml n.

on (U'lith n( joint tenant, U.'i n.

on proiHity Hiibji-rt to |Hiw<r. 45H.

ratt-H of, ;.'H:t n.

rhnrKr of. ->*•'>•

piircTiiiM 1 shoulil ri'ijuin' diH'liargc, tiol.

on rrpifitrioil Iniul, 7'W ii., 7-11.

EsriiriKi-, Icaw bv, .V)L', :>^.i, (Ml" n., tJ70.

by rrcitnl, IW!> n.

V ii)KN< K of titli'. t>4(t "'/.- And MO Title.

unstiiniixd iiiHtriin\cntii, 81 n. ^

ExdiAMiK ami intry. 16H anil n.

of scttlfd land bv tenant in tail, 114.

by tenant for life, 12H. li;!t and ii.

under iK)wer» in Metllrineiil. 427 4:.".l

implied efTiM I of tbe word, 009.

curried out bv deed of (rraiit. L'2H.

under oriler ..f Hoard of A(:ri<ulture. L'-JH,

ExriiEyrEii, Court of. !> n.

EXEIITION of II ileed, 101.

of a trust, 182, 190.

eiiuitable, 314, :Ur., 4r.7 n.

against lan.l, 24 n., 2H8-2fl<).-And we kl.h'HT; .In.,;.

MKNT DkBTS.

pnM'4.'mi of, 24 and n.
, •

, .

leave of Court under emergency lepi.HlHtion,

299 and n.

ExKiiTORs. rights and duties of, 20,21. 232--239

devolution to, of term of years, 20, 21, J.sJ, .)•)<•

of chattels, 20, 21, 233.

of fee simple, 29, 76, 87, 88, 21H, 2:tl, -'.'if,,

270.

of land subject to e.scheat, IS.

of e.Htatetail, 115, 1 10. 1'3!), olH.

hiir autre vie, 139. 230, ."ilti.

of surviving joint teiiaiil. I Hi.

of mortgagee. 25r), 25ti, 27S, lio,",.

in copyhold-^, lij:!

of mortgagor, 605.

of trust estate, 140. 202, 2»0, 278.

of estate contracted to be bought_, inip.

to be sold, 27(S.

of equitable estate, 201, 2!^ i.

in copyholds, XV.^.

of wife's .separate estate, 340.

of reversion or remainder, 383.

of coiit iuircnt remainder. 39!l.

of pro|KTty Mil.jiit to jiowcr of apixiiiit-

mcnt, 410.

of rent-charge, 479.

of next presentation to bciieiice, 4o4.

of advowson, 485.

of tithe rent-cliarge, 488.
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KxKi I Tciiis, i'(i|iylii>|i|H <|ii 111. I drvdlvi' nn. ."iltl.

limy Im- wiIiii-.s In will, L'l
'

if ten.ml fur lifr. nulii li lllllll IMI'III -, 1:1:1

i(i|Hiitii.iiiiiiiii ,,f ,,i|t_ |;[|, I j;
of Irii'.tri', iiri' liiiiiiiil |,y tni^t. 111;.'

jiiiiit oxt'i iit(ir-i, '.'.'ti'. L':J4, j:t;.

uKst'tit iif, til «|M'i iiic iiri(iii-t. j:t.">. :;:(((, :,i,'.

m ili'Visc, 2.'tH, L':t!». I'Tti.

(I'TJvr lillr fniin will, L'lt».

rctiiinciHtjiiii i>f (iroliatr liy, TM, S.i'.

Hiirvi' cirsliji) ,if iitlic,. ,,f, 2;).-,

ran w II ri'ni <-itiiti', J:i2, TM, I'Tti «./.

whpn- tlicy innv *fll nr Mi.irti!iii.''' to pav ilchts. •'.'l' "33
-'7(! L'7« aii.l n.

1
J

.
.

-.>•>.

ilinTtinuM t(i, tn »cll laml. »:1J .(:i(. .Vlii.

I'Xiincratiiin nf, fmm lialiilily tn pay rent 1 liaryrs, t77 n.
frnm ri'til< anil 1 imnaiiN in liascH, ,">ti7 n.

inav lllllll In milrr ilrml, ."iHS.

K\K( irims, AiiMiMMiiATiiiis
2l!)iin<l n.

AsMi.ss, clTct ,,f yraiit j,

KxKcrTiiRV flcviscs, S:t K\K.iri.ii(N Imkhkm'.
trust , lit.-. I!(7 ami n.

iif ciiiiyliiilils fur hi'ir, ."ill:! n.

interest, 401) «/

(Ictiiiitinri iif, 4(i!t.

transfer nf seism hv. III) (l.'i.

trcation nf, under Statute nf 1'

liv will, 4;!2 t:u.

»"!• ti.;.

liniil ti See I'KHrKTI ITIK

where |irei eileil hy estate tail. 4U.
eciiii|)arei'. with riiiitiii};i nl leiiiauiiler. .'Isil. :i!Hi, |i|i,), j;),-,

will lie iiiiislriieil as a reinaiiiijir if |i.i-sili|i , U:i.
waste by tenant, siilijei t tn, -Jl t.

liar of, 'ly line, 40!) n.

alienation of. 4.'{<i.

devolution of, 4;tti.

estates under statutory ixiwcrs. 4H7. VM.
exeeiitorv limitations 'tn take etTei t m) failure nf issiir

442.

in <f)|)yholds, ."i.'tti .IHS.

of married woman, conveyed hy deed ai kiiowleilL'ed, It" n

KxoNEhATlox of ninrtKaj:od estate, (iOti, tillT and n.

of estate luntraited to he iHUiuht, !!)7 n.

KxrEiTATiiiN, alienation of, 70 n.

Kxi'KESs trusts, li);{.

limitation of actions to enforce, (i4l. i>41!.

EXTINIllTISHMKNT, of poWiT, il.\. V.W.

of rent ( harj;e. 47H.

V.

Farminc; leases.— See Aukk i i,ti»m. Umiuvcs.

Fatiieu, descent to, J 111, -17, 252.

has power to a|)point a guardian, 3.'l, 3J2 and nil
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Feai.ty,'13 n.

in iiiodpm times, 54, 60, 58.

from tenant in tail, lli5.

in socage, 52, 58.

by knight's serviee, 40, 48.

for life, 120.

in frankalmoign, 54, OH.

for term of years, 304.

in fee, 460.

from eopyhoUier, 518.

^rom owner of rent-charge, 470.

F«E, meaning of term, 19, 30.

tail.^See Tail.

Fee SiMi'LE, Estate in, 0, 7, 65—91.

creation of, 155, 218.

under feudal law, 39.

equitable, 195.

in will, 119, 274.

by wrong, 158.

rature of estate, in early law, 375, 37(i.

attornment of tenant on grant of scignorv,

400.

tenure of, subinfeudation forbidden, 40.

gives free enjoyment, 67, 81, 82.

alienation of, during lifetime of tenant

,

67—75, 82—87, 156, 400.

fordebts, 82, 83, 287—318.

by will, 75, 70.

exceptions to right of, 77—7!t.

descent of, 87—91, 240 "q.

" in fee simple," 218.

equitable.—See KyriTAni.K E.'stati:

in a rent-charge, 474.

in copyholds, '")05, 511.

enlargement of long term into. 594, .'")95.

of base fee into, 109 and n., 1 10.

Kei.onv, forfeiture for, 49, 56 and n.

Kemalks inherit together, 242, 251.

jMistponed to males, 242, 247, 248.

Kkmk cipvcrt.-—See Wife.

Feoffmkxt, 31, 483.

re(|uisitcs of, 154— 1.57.

consideration, l.'iS.

deed, 105, 220.

for estates in remainder, 372.

livery of seisin, l.')4, 155, 106.

writing, l<i5.

might create an estate by wrong. 157. I.")8.

etTect of the Statute of I'ses on. 15K. 1 S3 -7.—And sci

I'SKS.

none of future estates, 392.

by infants of gavelkind lands, (i(», 105. 220, 320.

by idiots and lunatics, 323 n.

by cor]>oration, 330 n.

by tcTiaii; in tail or for life. 157, 158.

may still be used, 226.

iijiivfvanre of rcvrrKimi by, 302, 3Go.

warranty of title by, 047, 018
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Fkhdal system, introiiuution of, i:t— 1."), :!S.

main ftaturu.s of, V.i ii.

cluiliyi- of ti'iuirc ill, M JH, ( \ tti. .')»- ,")H.

on the continciit of Kiiropc, |:i n.

ilitfi-rcncc in Kfi^'liiiul, i;i n,

rcniirdod grantee as taking; oiilv a personal interest,
ti«, :i7.-), .-[Tti.

tonaneies become hereditary. 10, 38, 08.
opposed to alienation, 08, :i'M.

Fieri facias, writ of, 288, 5G8.

Fine on conveyance of copyholds.—!<ee CopYimLUS.
conveyance by, 73 n., I(i7.

attornment compelled on, 37(1.

necessity of seisin, l(i8.

of reversion, 3t)!).

of lands of wife, (12 n., 337.
to bar dower, 3.")1.

contini;cnt remainder. 3!lf<.

estate tail, Oti n., l(Ki ,ind n., KU
executorv interest, 4(IH ii.

feudal, 7(1.

on alienation by tenant in cajillr, 40 n., 4U n.

on leases of settled land, 127.

on renewal. r>7().

search for, W)2.

FlBE, relief against forfeiture for non-in>uraiice. .".(il ii.

power to insure aj;ainst, in mortL'aues. <il I.

FolH IBI.E entry on land prohibited, )J(i n.

FoRE( LOSt'RE, (>I0, (ill.

court may direct s.ile of projicrty instead of, (511.

by proprietor of registered cliar;,'e, 71."), 716.
stamp on, (il I n.

effect ef emergency legislation on, 015 and n., 618.

Fi>UE.S110RE, 404.

FnuKEiTCKE for t-eason, 4!t, ."lO, 12(i. 180.

abolished, 50 and n., I !."> ii.

of estate tail, 08, 11.") n.

of e(iuitable estate. 202.

for alienation into mortmain, 77. 78.

for waste, 122.

copyholds, 507.

for feoflfment by wrong. 158 and n.

on account <if outhuvry, 40. S25.

for conveyance to alien, 327 and n.

for nonpayment of rent. 307. 57.'!—575.

for breach of covenants, 57.3.—And .see Condition ok
Ke-kntkv.

of copyholds. ,")00. 5n7. 531.

made use of to bar an estate tail, 514.

of mortgagors estate at law, 175 n.. 509.

of registered land, 707 n.

relief against, 307.

for undertenant. 573, 574.

in eiiuily, 175 n., 500.
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KRANKALMOKiN, 47, r>4, 5,j, &2, tV.i, 70, ."ll!».

Frankmarriaoe, ()1», 114.

n ((militidiwil j;ift, !l.~).

FliMi), rcjuilnlilc id icf against, 17") n.

conccftled, liiiiitutidn in cases of, (iti.

FKAri)><, Statute of. -Svv istat. 29 Car. II. c 3.

Kree services, Iti, 47—.VJ, 49.").

tenure, Iti, :t7 -1)4.

imi lents of, ;{H, ;}9, 47—52, ().").

at jiresent time, 5t)—59.

classilication of, 46, 47.

Fheebi;n(1I. 5:)8, 539.

Freehoi.p, 22, ()5.

not ilevisablc at common law, 19, 75
customary freeholds, 507— 509.

estates of, (15 "(j.

(leterminahle life estate, 135.

estate pur anlre rir, 137.

any estate of, is larger than estate for term <if ye
58t).

heriots on, 521 n.

conveyance of. -See I 'iinvkvaS( K.

recovery of, at corniiion law, 4(), (Iti n.

limits to. ()38— t)42.

alienation of, 20. 27. 39, 40. (i7 79.

descent of, 19, 2t>, 27. --And sec 1)ks( est.
lencth of title on sale of, (J51.

FKKi:iiiii.iii:n. ,'i7, 4 1. fili.

I'cmc(lic-; of. 17.

Fueemen, 44, ,")0. 493. 495, I'.lli. 512 and n.

Friendly soc ieties. mortuayes to, t)20.

Fni-RE estates, 385.—See I'khpetiitiks, Uevekskins, Kxe(
Interests.

FtRTHEK assurance, when estate and jiowcr aic concurrent, 4:

FvKD, 14 n.

Il's, I:

noiiv

'A.

G.

(Iavei.kinij, 59— G1 and nn.

de.scent of, 5it n.

ei|uitable estate in, 201.

executory trust for '• heir,"" 533 n.

tithes cannot Ix- held hy custom of, 487.
curtesy of, lit! n.. 335.

dower of, fiti n., 352.

((invcyancc of, by infant, (iti, lt)5. 22(i. 320.

power to devise, 27 n.. 75, 257.

Genekai. rcsi<l ciry devisci'. 2t>7.

worus, 4tl.5, (574, 747, ''.).

reason for use of, ti84, (185.

devise of lands, 207, 2()8.

execut.'s power f)f appointment, 42:i.

passes freeholds and leaseholds, .'tlT.

occupant, 13».
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(JlKT, conditiiiiial, 9.">.

" to tln' lii'ir of A.,' :!x:! 11.

to or by th(> Kint', 1(17 n.

tiiVK, word used in a ftMilfnicnt, l.").

warranty fonnorly implied liy, (147, ()70.

Ulanville, D.

Goods.—Sec Chattkls.

(jR.ANit serjeanty, SO, 59.

Gkant, deed of, 32, 211, 217, 67;}, GH7.
an innocetit conveyance, 22.').

incorjioreal hereditaments lay in, .'L'. 217. ;t63 jv)
f.ori)r.real hereditamentti now lie in, 211 ''17 jo't
of easements, 46.i, 46fi, ri74, 68 1.

'"
' "

liresumjition of loss of, (144 n.
of eopyholds.—See Corvnoi.Ds.
implie<l effect of the word. 07U.
remainder arises from, UG2.

tiuoss, incorporeal hereditaments in, 40'J, 4tili -488 t)84
seignory in, 4()(i.

*

common in, 48(».

advowson in. 48(i, 48.'!.

villein in, 499 n.

prescription for exercise of righls in, ()4l—04(i

(JfAiiDiAN, in socage, 'y>, .i21, .}22.

under informal will of soldier, 321 n.

H.

llAliKMilM, (i74, G77.

in mortjrajje, (>9(l.

in settlement, (191, (192.

in lease for year, 747.
in n^lease, 7r)().

in admittance to cojiyholds, 705.

Haifiilood, descent to, 91, 248, 252.

Heir, took land of inheritance, 19.

originally liable for ancestors debts. 2(1

term descendintr to. 21.
anciently took entirely from gran' or, 08.
alienation as against, 09—71, 75.
does not take by purchase. 70, 381.
power of ancestor over ex|«'ctations of heirs, absoliitf
is appointed by the law, 77.
bound by specialty, 71, 3(l3.

at law, 87.

expectancy of, 70 n.

apparent, 88.

presumptive, 8S.

cu.stomary, 20, 28, .")(M), .-,:2, .")I8. 533.
iM >;^"^'**it^i^ul. 5(f, fiir, ."j.'j.'i li.

in borouiih Eiiirlisli, 01.
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Heir, cuuUl nut duclaiui, 88, 8!>.

is six-cial o<tii|)iiiit, IliH, l.'W.

is a weird of limitation, li")t(, 2(i8, ."nti-HH^.
" lii'irs

"
rtMiuiri-d to Ltivc a fee sifii[iU', 117— 1 lit, l")."!, !!).">, :21H,

:;l9n., 2»i8-L'74.

in copyholds, .')|0.

" heirs of the body " reiiuircd to give a fee tail, 90, 9l', luti, 1 0.'i,

218, 208-274.
equitable ititerrst of, 238.

devise to, 27.5.

of mortjzagor, former riglit of, 60(3, CO",

rrmaindfi to, 376 «/.

gift'- to the heirs of A.,'" 382, 380 n., 387, 38H n.

in copyholds, .533 n.

bound hy warranty, 0-17, 048.

Hebedit,\ments, 22.

real, 20.

corporeal, 30—32, 217.

incor|)oreal, 30—32, 3,')'J «/.—And sec Inciirfdueai.

HEItEUIT.tMKNTS.
personal, 29 n.

Hekihts, .519—521.

heriot service and <ustoin, 59 n., 521 n.

e.xtingui.sliment of, 524.

High Court of .Justice, 177.

HiGiiWAV, 402, 403.

Homage, incident of tenure by 1 nights service, 48.

not rec|uircd from tenants in socage or frankalmoign, 12, 54.

abolished, 55.

due from tenant in tail. II I.

in customary Court, 525, 527.

HoNOUn, titles of, 488.

UoL'SE, meaning of, 33.

in boroughs, 44.

Hull registry, 222.—And .see Yorkshire.

HnsnANP, right of, in his wife's freeholds at common law, 334 .^-7.

in e(|uity, 340, 341.

copyholds, 538, 53!).

leaseholds, 3!54, 574. 575, 5!t4 n.

conveyance of wife's freeholds, 335, 337. 338, 341.

copyholds, 538, 539.

leasehold.s, 334, 574, 575, 594 n.

succession duty on devise to, 281 n.

taking by entireties, 339, .347.

and wife one fx>rson, 334, 338—340. 347.

conveyance by, to wife, 339, 347.

by Statute of Uses, 340.

made trustee for wife, 341.

holding in autre druit, 588.

holding over, is a trespasser, 330 n.

appointment by, to wife, 421.

And see CrRTE.SY.

Miinied \Vuiiicii'.-> riupcily Act.i.—Sec iM)i:x -i

iJTATLTES.
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1.

Idikt.- Sec LiNMii .

IcNiilUNCK of legal rules, (|;iii<ier of, J7."i.

Immoveaiile iir()(K'rty, 11.

Impeachment of wa.ste, 122, IJ.'i, i;{4, 47.'.

Implk ATioN, gifts in a will by, 273, 274.

Implied trusts, 182, 193, 2tK).

Impuovemests of settled land, 132—1;).") and im.

capital monev may Ijc apiilicd to,

129 n., 132 and n.

rcnt-eharges for, 469 and n., 472, 473.
."icarch for, 063.

by leaseholder, com[)en.sation for. 577—J7',l, 008 n.

In( APAciTV.—See Inka.nt, Wife, &e.

Inclosure, 6 n., 402.

Commissioners, 1.50 n.

Incorporeal hereditaments, 30—32, 309 vy.

appendant and ajjpurtenant, 459.
in gross, 459.

not subject to tenure, 479.
estates in, 473—175, 478.

rseheat of, 479, 480.

writipc necessary to transfer, 31, 212,
217,359.

title to, 044 040.

eonveyan<e of, 4.'")9.

tilings, 4 and ii.

Inckement value duty, 075 n.

on leases, 549 n.

on sales, 075 ii.

on settled land. 549 n., 070 n.

on death, 25ti, 285.

I.NClMRliANCES, sean'hes for, 318, 580 n., 001--004.
protection against, by long term, 589—594.

money sutticient to provide for, may now Ix- ]i,iid

into (.'ourt on a sale. ti54.

covenant tliat estate is free from. 000, 007, 009, 074,
083, 751.

under Laiul Transfer Acts, 705, 700 n.

prior to first registration,

701. 703, 718.

lialiilities declared not to

I.e. 714.

Indemnttv on sale of land. 000.

for losses by errors in rcLiistration, ".'{1, 732.

on sale of leaseholds. 557.

In-dentvke, 103, 104.

IndoR-sement on deeds, of recei|)t for consideration, 688.

of memorandum of registration in Middlesex
or i oiksiiire, 070.

Induction, 480.
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Inpustrmi. HfK'ictics, mortgages to, O'JO.

Infant, capacity of, W, 77, 320—322.
to make will, 2(K).

when a soltlier or siiilor on iictivi'

service, 203 and n.

mortgage by, 320.

partition of infant's land, 150 n.

guardianship of, 321, 322 and n.—And see W'akusiup.
management of land during minority, 321, 322, 577 n.. Gilt,

095 n.

tenant for life, 322.

marriage settlements, 320, 422.

feoffment by, 60, 165, 226, 320.

of gavelkind lands, iH\ Ki.'i, 220, 32(1.

exercise of ])ower by, 422.

executory devisee, conveyance by, 430 n.

admission to copyholds, 631.
under .statutes of limitation, 638, 046.

Iniieiutance, law of.—See Descent ; Heir.
in land, 19.

words of.—See Words of Limitation.
.susjK'nse of vesting of, 389.

tnist of terms to attend the, .'iSO - .>!»1.

iMilitiTioNS on registered land, 727.

to protect HCttlcnunt. "OO, 720.

unregistered estates, 711.

725.

mortgage by deposit, 7.'( I

.

Inunction to prevent waste by tenant for life, 122.

to enforce restrictive covenants, 198, 572 n.

obtainable in Chancery only, 175.

Innocent conveyance, 22.5.

Lnkoi.mknt of deeds barring estate tail, 102 and n.. 104. 107.

in money to be laid out in

lands,' 197.

of deed enlarging a base fee, 109.

of deed giving land to the King, 167 ii.

of conveyance for charitable uses, 78 ii.

of bargain and .sale, 214 and n., 227 and ii.

of memorial of annuities, 468 n.

iNsTiTtTiiiN, convevance <if land to, 79 n.

to bciicticc. 480.

iNsrr.ANiE, relief aL'ainst forfeiture for non-insurnncc, 501 n.

by niorti.'agcc. ((14, 090, 091.

Intkntkin. rule as to observitiL'. in wills, 209.

/.\TKR !>.• K ifrmiiii, ')'>l.

Interest, legal rate of, 598 n.

under emergency legislation, 017 and n.

covenant to pay in mortgage, t)02, 690.

when mortgagor cives notice of intention to pay oti, iil;i

stipulation to raise or to dimini.sh, 02."i, 020.

rciovcrv of arrears of. 043.
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1nterh()o.\tokie-<, 174, I"."..

l.NTEST.M V, 2:U «/.

registration in Yorkshire of iillidavit of, l'K'i,

widow's oliiirj,'!' on, 24(1.

devolution of chattels on, 21.

Ireland, leases by tenant for life in, li'.> n., IM.

Issue, effei't of word, l.jtj, 273.
in tail, bar of, Uj nq.—And see T.vii.. K,st.*te.
of testator, no lapse of ijift to, 208, 2t)"J.

devi.se in case of death without, 271, 272.
executory limitations to take etTect on failure of, 44'
represent the ancestor. !K), 244.

.r.

.loisT account claii.Ke, 020, 027, OOO.

iloiNT stock conij)anics, 329.

.loisT tenancy. 143 148.

unitiisof, 143. 140— 148, ,021.
alienatiiJii. 147, 14S.

devise, 14.').

descent, 145, 140.

.^eveia;ice, 147, 148.

partition, 149— 1.11.

not subject to feudal incidents. ISd.
wonls of limitation for. 144. 14.").

no curtesy in, 334.

no <lower in, 18(), 3ol.

under jjifts to heirs, 388 n.

of copyholds, .)21.

tenants, survivor l)ays duty, 145 n.

for life, in tail, 143.

trustees ma le, 145.

release by, 147.

barikru])t;y of, 14S.

<(ir|)orations (an be. .'{31.

ri'L'i^tration of, under l-aii

719 and ii.

executors, 2,32, 234, 237.

.lolNTruE, 353.

rent -charge, 1(»4, 409, 092.

e()uitable, 354.

JunfiMENT debts :

as affect in'.' freeholds, 83, 287 «f/.

79<

laiisfcr Act, 099.

estate tail, 311, 312.

life estate. 313.

e(|uitable estate, 313-310.
[iioperty subject to iH)wer, 415, 410.

reversion or reinainiicr, 450, -)."i7.

< cipyholds, 510, 517.

leaseholds, 508, 509.

])roperty in Middle.sex or Ndrkshire, 298.

countv* Dalati

purchaser, 291—293 and n.. 290. 297 and n.

interest of mortgagee, 027, ti2S.



798 INDEX.

.IcooMENT debts:
lien of, nuw ulH>li^lircl, 2St\.

docket of, now iluscil, 2'JO.

rciristration of, 2!l 1-208.
Ratmfaction of, 201 ii.

what are included in, 202 n.

in inferior eourt!<, 298.

search for, 318, 6ti2.

Judicature.—Sco Sitreme Court of JuorcATruE Aits.

JuDicuL trustee. 207.

JuBiSDicTioN of Court of Chancery.—S'^o Chancerv.
County Court.—(Sec Ciilntt Coirts.

K.

Kent, custom of.—See Gavelkind.

Kino is Lord Parnnioiint, 7, 13, 38.

gift of land to or by, l(i7 n.—And .sec Crown.

Kind's Court, in.stitution and history, 9 n., 15, 40, 405 sry.

Knioht's service, 14, 10, 43 n., 47.

abolished, 20, 27, 55, 257.

ini'idents of tenure, 47—40.

power to devise land held by, 27 and n., 257

Land, meaning of, 34.

in Conveyancing Act, (133.

in l.jind Transfer Act, (108, 713.

not the object of absolute owiuTslii|), 0, 12.

wa.s given for services, 10.

profwrty in, differs from projxTty in goods from physical dif-

ferences, 1 1, 12.

and liistciijial

causes, 12 l-'i.

23 25.

Land, action for recovery of, liiiliility of. for debts.— Sec .Actios ;

Debt.s.

Land certificate, on tirst registration. 705.

production of, on transfer or charge, 713 .ind n.,7I I.

on foreclosure, 710.

on application for priority ncjticc, 724.

on sale by chargee under power, 7 Id.

diargce not entitled to custody of, 715.
may be deposited in registry, 705.
charge of (leposit of, 718.
vendor must hand over to purchaser, 723.

loss of, 723.

Land Commissioners for England, 150 n.

Registry office, 203 and n., 204 n., 302, 309 n., 408, 400, ,->8(i, (198.

ehargp.i, 409 and n , 472,

for improvement of settled land. 132 .tikI nn
search for, 003.
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" Lands, tcnemorits and hcrcilitaimtitH, " 22. 2('i

LANDLont), is called a lundowmr (Ihmil'Ii tenant f..r lif,..
>

i,,,! „
'.i and n.

•

-
.

payment of compciisatii.n hy, 077- -,J,M) and nri., tJoT m.

Lafse, 268, 209.

Law and equity, di>tiiKt ^y,-,t(ms, 171.

now adniinUtercd conciincniK, 177.

Le.(se, leaschold.s :

alienation of, 5.53.

a.ssignment, iio^.

writing renuiriil. MC.
.stani]>s on, otiti n.

bankruptcy, 5(i9 and n., 57U.
for debt, 0fi8.

mortnuf^e. &2i.

underleu.sf , flG3, 570, 57 1

.

position (if riait it-". 572. 57:!.

will, 567.

title to be shown on Hale of, ()5I.

nature and ineidents of, 21 1, 54.'! m/.

agrieultural.-See Aciuit i i.tiihi. lIni.iiiNiiS.

Ies.-i than freehold, t)5, 5Hti.

aljMiUite ownershiii, .'(.

,1 eliattel real, 28.

[xTMonal estate, 20, 21, 28, 567.

renewable, 37L 576. 577 and nn.

tenant, position of, in early lav., 16. 18. 66, 21L 555 n.
can recover ixjssession, 18, 27, (iti, .5.")3.

has net .seisin, 362.

attornment by, 36!), 370.

tenure of, 364.

waste by, .>")5 and n.

under un.se.iled writinf.', Ml.
trust of, not subjeet to .Statute of I'ses. 1S7.

vested in married woman, 575.

tenanoy from year to year, 544-546.
for a year.—See Lkasi: \si> Kki.i;a^k.

ei-eation of, agreement for. See .AoitDKMKNT mi; a Lkask.
eontiniied liy rfinainilernian, 127 and n.

by bartiain and sale, 21 .ind ii.. 552.

by estopi)cl, 552, 553. 6117 n . 670.

eommeneinfi at future date. 427. 5.50 and u.

re(|uisites for :

deed, 165, 365, 547.

entry, 168. 211. 212. .551.

formal words not re(|uired, 548.

writing, 165. 3()5, 546, 547.

registration, 551, 704.—.\nd see Middlesex,
YoRKsniltK. RkoTSTEI'.ED f.VND.

stamps, 548 n.

inerenient value duty, .54!) n.

title to be shown on rontnii t to grant, 1155, 656
covenants in, " usual," 556 n.

iiol hi aosigii ur underlet, 553

binding nn lessee. 557.

jjj ana n.

on assignee, 558, 572 n.



RtW) INDRX.

Lra.sk, IraiwholilH

:

covi'imnts ill, rcNtiiitivp of iiw, ii.">tl, ,")7l' ii.

niii with tlu- laiul, 'iM.

rnforiciiioiit of, liy aiwignpe of reversion, 55!l, 660.

conditions of, 561—563.

under emergency IrgiKlution,

581—583 and nn.
for title, imiilip<l l>y word '" demise," 670.

by particular penunH :

copyholder, 500, 507 and n.

« orporation, 329, .330.

curtesy, tenant \>y, 336 and n.

dower, tenant in, 3.^7.

married woman, 337.

mortgagee, 014, Ol.'i.

iiiortgnpor, 607- tlOO.

rciitchurgc, owner of, 412.

tenant in tail, 113 and iiii., 114.

for life.— .Sec I.K.^sE nK Skitikii I,\si>.

of piirtiiiilar proix-rty :

infunt'K land, ',i'2'2,

settled land :

incn-ment value duty on, 540 n.

under powers in Hcttlement, 124 and n., 420.

may besupiMirted as an agn'cnicnt, 128 ii ,

420.

under Settled Ijind Acts, 125-128 and nn.

for building, &c., 125 n., 120-128.
for mining, 430.

tcrininiition of, .'548.

discliiinicr by trustee in bankruptcy, ,570.

forfeiture on bankruptcy, .'')45, 502, 503.

breach of covenant, 560- 5ftj, 573.

relief against, 501 mid n

feoffment, 158 and n.

non-payment of rent, 307, 560, t'')05, 573.

undertenant ofTectcil by. 573, 574.

merger, 371. ."irtti-.'iSO.

notice til (|iiit.- .Sec Notk K To (^CIT.

revci-sion <l'ity on, 381! n.

surrender, 57i), .')87.

acceptance by morlt'a};cc, 01 1 n.

by mortyiig(jr, OnH n.

under emergency legislation, 583 nml n.

mutual rights of husband and wife, 574 -57().

wife's e((uity to a settlement, 575.

separate estate, ,575.

Lkask and Rki.eask, conveyance by, 108, 211.

with entry, 168, 212.

under the Statute of

21,5, 210.

ab<ilished. 217.

an innocent conveyance, 22.5.

form of, 747—752.'

I'sc-

I.KOA >!!•<:, c!-.;;rgc r.f, 233, 270, 277 .and nr.

limitation of suits for, 643.

primarily payable out of personalty, 232 n.



INDKX, »)1

Leuacy duty, JKl II.

extmptions (n

Le(iA L, doubts, Itki, 107.

Leual estate, 183, IN!). I'liU.

111. J8J II.

raunt Ix- nihurcil in ihik liaM r, ;.'IMI.

wlu'ther lrii?.|iis i.ilii'. J7l rxi
im|M)rtanio nf |>ii!,s(>sj,,n nf. tijti. liltii.

on iTKistmtidn iiiidir l.iirnl 'Iriin-fi r .Vet-, Toll.

of priiiniftnr (if ri ;:istirrc| i liar;;r, 7117 7:i'.t.

Lkual memory, (it4.

Lkhai, insliiiinents, fdrnmlity <>(. UTii.

Lkss((R, titif of, liiiiiiot III' iciniircil liv |iiiri li.i-icr of Ir.ix', ti.M

fstati' of, Im ill |Mi-..sts,-,joii. .'Iii

I.KTTERs of Ailiiiinistnition, J.'U.

V |irii|M>si'cl Ic-isi'f, (i,"i."i. (i.'iii.

it of iviil c-t.ili i.llh'. L'll.

I.KTTEKs Patf-nt. for gift of land l)y llir Kini.'. I

l.iHKR >if»heinf'>niii, 41, .")(>, Ill I.

li" n.

I.IUKHVM U 1«.

Lie KNiK in ni main, 77, 7H.

to lease i ii|>yhol(l<, .")(l7 n.

for breai li of rcveiiaiits in a lease, etfec t of, .n,,

I.lK.N of judgmentH ul«)li.shed, J!>l,

of vendor, (M)7 n., (i25, (iitl, li

hy de|K).«it of land cert itii ate, 7 IS.

Life, Estate for, 117— 141, l!)!».

eivalion of, 1 17 119, l'.l,'»

niider sellleiiienls. 1 I!),

under iiiarriai;e arlii le-., Clti.

tenure of, I lit,

feaily, l.'O,

alienation of, X'lW \i7>.

fonlelit, ;ti:i.

forfeiture of, \11. loH.

tenant of, restrained from waste, IJl I:;:), \W.
right to miiK's and timlHi-, IJI, \11.

emlilemeiits, l;j."i.

apiMirtioned rent, l.'itl. 11)7.

< ustody of deeiis, (m7 and n.

costs of proieedin^s, l;!0 n.

bankruptcy of. ;il:i.

must concur to bar entail. KMi lltt. .51;

.53;!.

(zeneral pi

express power to lease orsell. I _'4 and n.. 4l'll

427 and nn.

nf alienation. IJ:!. I!MI. 4l.'t)

i'

Land Acts.
in undivided sliare, l.ji).

5]
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Livy., K><TATr, r\in- runlinurd

Unant of, itifmit, .'I.;.'-

in ru|iyliiilil, j5<)7 n , iVl.'), .IJi.

iiuiv ritfi-'l< r. "'Ml.

niav rUnrui' Inml with n-virximi <liity, Ml i\

willi inirt'inciit viiluciluty,

.•|4!» 11. tiTtl n.

prrsi ri|it 11.11, t'lttl, ll'"-.

flotprminablr, I :).'>, n<>.

joint. 143.

r.|.iit;ililo. 1',I8, lit!)

in »ii|iyli(il<ls. .iil.'i.

ill iinninly. 4tiH.

ill riiit-iliiiii;''. "•'. •"*

in .•,.|iytM.'.'l», M\, .">Ht.

LidiiT. right to, 645 and n., 081.

l.iMir.»TiiPN cif (Mtatcji, 117 - Hit ami ii , l.'i.l—
1
')'. JIT 211), 1177, -

Ami "••<' W'oUDS or I.IMlTATlcl-.

in fi|iiitv, H*•^.

rinii.ttnVMs of, 4:10 «</— A»d "''t' I'liKiKTi itie-'

in mniTiauc iirticies, 19(1.

in sfltlcmiiits 092. (>^'-i "ml n.

until alicimlioii or banUruiitcy, M- Hti.

LlMIT.xTloN. Statutes of. tl.'W .vf/.—Anil sre .Slat.:J.1 4 Will. IV. >. J7.

as atlfitinu iiiortKatri's, 1)2(1 022. ()4:i.

i-Htatrs in ri'inaimliT, (>:I9, (140. ti.")2, ti.'iil

rt'n'ipt i)f rent uniliT a lfii.se, ti4(».

»>((uital)li' est ales, (140, (141.

((inccii It'll fraiiil. (HI.

ri'ntcliaim-s ami titlies, (M2 and nil.

ailvowsdii. (142.

mniioy ilia'-geil im land, (1411.

Crown riylits, (1411.

rt'sjisti'i'i'd land. (143.

]H-rs<ins iimlcr disaliility. <>21 n., (illH.

Lispendtn^, 317.

soarch for, 318, 602.

Littleton, fiO ii.

anoiiiit of ro|iyliold tenure, 499.

(if iiiiirtnaj;e, r)99.

of curtesy, 7.")7.

I.IVEKY, heir suing out, 49 n.
., > ,i-

of seisin, rori>oreal hereditaments formerly lay in. M. -I i

in deed. 1.54.

in lew. I.'").^.

necessity of. for coinnion law eonveyam-e. I'li

1(17. and n. 22(1.

for exchange or surrender. Ili.S ii.

i„)(Ai. Coven; nent Board, approval of, for alienation of i(iri».ritiMn

lands, 3.;9, 330.

LiiiKE KiNo'.s Act, OOC, (K.T n.

LouoERS, goods privileged from distress, 30(1, o72.

l/)M)us, custom of, allowing wills of land, 75.
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LoRii St. l,Ki(N\ru»t' Ait, -'77.

biRl), iiiirnnioiint ami tiifsiic, 7 iiiul n., Iti, :i!l, Jil, t;t, Jh, .•>7, 7S.
«lnilHlllPll IIKilUlHt, 71 7.1,

.llliillllllrllt III. MH).

(ICMlrMir Mf, ;t7 llnil 11., :|<) iillil 11 , J.', |()(i.

wnrkrd lpy \ illiiii^, n:i.

1 ••[i\ llii|il> .llr III, .'ill.'i.

Li'N*ri< ,

nt|(n. ily nf, .l.'H. ;).'(.

iili(l<r Sliiliitivx (if Liniilali (illH, ilti.

Iriintci', iiriirr vcslin;^ r~.tiilr nf, l.'!!'.

(uirtitiiiii nf lanils uf. I.'i^l ii.

•.stiitc tail cif, ICM II.

i(i|iyliiil(l cif, Mi/iirc (/i/(i«>yi/( au'aiiiit, .'iltl.

Irasclii.lilH (if, renewal (if. ."i77 ii.

M.

M.4I.KS preferreil in (le^.cni, ,s!), '21^, lM7. 'JJ.S.

.»/ I \*;ii;,4, ;W n, »l »:! and iin., t'.Ct -l!).">.

M\N(iits, 41 -Hi, 4.V.», 4i«i, 4!i:i -V.K,.

icinl .s (leiiiesiie, J:,', nn, 4{),-, ,).

cmirts (if, 4,"i, 4ti, 4!», 4!I7, 41l!t ."ij.'..

(liviHidn (if, 4tl II.

.sciuiKiry |)a.s.s(N di, ( (inveyaiuc nf, iW.
several feolTliieiil.-i nut |-e(|liii((l In p.iHH, l,).» n.

advdwsdiis Usually apiM'tidaiit to, 4H[.

rinlittt "f lords nf, to wastci liy .><ide (if oornuKins. i{>2. 4(1:!,

48-'. >•.'«.

Cdiii .lulalidn (if manorial ri),'lit.-(, 49S, .IIO n., ,")L>4 and ii.

rt'g .itiutidn df title t(j luiid.s parcel nf, 7((ii ii.

M.ASSIoN-IKir.sK on settled land,

lease df, ll'l n., I2li.

erect inn nr iiii|irdveinenl of, l;t2 ii.,

i;u n.

Map, in I^and llogistry, 7:t.'l, 7:tJ.

M.^RKF.T.llll.K title. )i."i."), 7"! 11.

.Makki.\(ir, Idrd's riL'lit nf. 4H. 71.

in estate tail, 114.

alwilislied, "i."!.

fcdITiiiciit td uses to avdid. 18(1.

df ward in sniane, ,'>2.

articles, eiiiistructidii df, ' '(>.

settlements.—.See .Sktti.i ests.
is valiialile cniisidi rat inii .'J.S ii., ti.'iS.

revoeation nf will liy. lHm and n.

rights arisiiiff (111. .See HtsiiANii ; U'ike.

MAimiEl) wiiman.—,See WiKK.

Maternal ancestors, descent to, 247—249, l'j4.

MeMiiRANUITM of satisfaction of innrtgage (if i npyliolds, 1121!.

of charge (in lands iii Vdrkshiie, ti;U.
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Memorial of registration in Middlesex and Yorkshire, 278, 675.

Memory, legal, 644.

Merchet, 16 n., 490.

.Meroer, 587—589.
of tithes or rcnt-cliarge in the land, 487 and n.

of a long term, 586

—

')8Q.

(icstruction of rent service by, 371.

of contingent remainder by, 4<»2, 403.

Mesne lord, 7 and n., 16, 3'J, 40, 43, 47, 58, 78.

Mkssuvoe, 33.

.Mi'^DLEsEX, registration of conveyance, 222, 223, 656, 676.

(if adjudication in banlvniptiv, 302 n.

.if will, 278, 270.

of judgmont, 298.

of credito "a deed, 302 n.

of least, .j5(), .'iol.

of lien of vendor, 631, 632.

iif rent-charge, 469.

(if assignment (if lease, .')66, .'574.

of underlease, 574,

of mortgage, 631, 632.

of enfranchisement, 522 n.

search in, 661.

effect of land Transl'er .'xt, 225 and n., 736.

Mir,iT.\Ry service.- See KsKinr's Seuvick.

Mii.it.\ky tenures abolished, 26, 27, 5.5, 257.

MiNEK.\i..s.—See .Mines.

Mines, 81.

powers of tenant in fee -simple, 81.

of tenant for life, 121, 123.

under Settled Land Acts, 126—128,
430 and n.

royal, 81 n.

salt? under powers r" <^rving, 429.

under copyholds, right (if lord t(i, 506.

111! eiifranchisciiieni, 523.

(in enlar},'enicnt nf Ihhl; term, 594.

(Ill sale by nKirtgiigce, 612 n
under registccd land, 70(i n., 713.

included in grant (if land, 34, 35, 713.

right t(i let ddwn surface of land, 34.

.Mixed actions, 24, 637 n.

abolished, (iti n.

limitation as to, 638 n., 052.

Mollis derimandi, 642 n.

•Monasteries, tithes in the hands df, 4s:!, )S6.

civil death by entering, 120.

Money to be laid out in land, 197, 428.

charged on land, limit to the recover^' of. 04-3:
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MORTOAOE, .">'.»7 a'Ao.

ilauseb in, tidj, l)Si», (iOO.

covenant a>;aiiist resist rat ion, (iOl and n.
for title. ti(i7 -titiU.

Ii> pay principal and interest, (502.
power to mortgagor to grant leases. (i08.

stii>ulation excluding, tiOU.
proviso for redemption, t)tl2.

contract to ii:ake. not sjH'citically enforceable, G05
emergency leg,s|i,tioa as to, Gl o- (ilO and nn.
equity of redempi ion,—See Eyriry of Keuemption
nature and ini idcnts of, 5U7 «/.

conNolidatioii, ti;U, ti:t5.

e(mstnietion of, at law, 5U'J.

definition of, ,097.

e(iuitable rules as to, 175 n., 599 «/.
' clogging the e(iuity,' (iOl.

once a mortgage always a n:()rtgagi "
tidj.

mortgage by de]Hisit of "deeds, 1124. (i2."), (Ktl, (ilti*

, , .

land certificate, 718.
foreclosnn-, bid, (ill, (il.j n,, tiUi n., tilS.
interest allowed on, r)!)8 p., til7 n.

in lieu of notice, 019.

stipulations to rai.se or diininisli, 018, 025, 620.

3

stanuard -.ate of, 01
origin of wor.i, 598. 599.
{KTsonal estate, OdI.

re-conveyance, 019.

repayment of, 0d2.

tack nig.

by instalments, (>l;t.

primarily out of mortgaged lain
0O7 and n.

:!'- (i:!2, 0.!5.

, (i(»t>.

by

transfer. 02>^.

particular classes of pro[ierty :

coj)yliolds, 022. 02;f.

e<|uity of redemption. (i28- tilto.

land in Middlesex or ^orksllire, (Ktl. (i;{2.

leaseholds. OIK. 024.

for long terms of years, 593 n., 02i
registered land.- See Rkcistkkkd Lwd.
.settled land, 13(1. 131 anu n.

or to particular classes of persons :

by company. 033.

by infant. 32(1.

to bankers by deposit of deeds, 019
to building & c. societies, 020.
to trustees, 020. 027.

on joint accoinit. 020.
proof of title on. 055,

stamps on, 003 ii.—Ami see St.\mis.

MoBTOAOEE, covenant for title " as mnrtL'ag'<\" •'><'>9.

duties of, to accoimt for proceeds of sale, 012.
for rents and profits when in

]iiisse.ssi<]n, 005,

to allow mortgagor to insjicct deeds and take
.".-.pir!:. «.=•)

to reconvey, 019.
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MoRTOAGEK, duties of, to transfer, 628.

estate of, 604, 605.

bound by ('n)wii debts, :i(i9.

by judgments, '2',H.

by /('• iiriidiN-i, 317.

by writs nf execution, ~'Xi n.

cannot l)C conveyed by vesting dedaratio

206 n.

devolution of, 255, 256, 278, 605.

in copyholds, 623.

no escheat of, 58 n.

jiosition and powers of

:

consolidation of securities, 634, 635.

conveyance op sale, 613 and n.

<osts of, 601 n., <;,)4 n., 620 n.

insurance by, 61 1.

interest in lie" f notice, 619 and n.

juilgincnts »;• 1st, 627, 628.

priority among mortgagees, 222, 223, 62'.» (i:!l

reversion duty jmid by, 384 n.

ta( king, 630-^)32, 63.').

when in iK)ssession :

must account for rents and profits, 60."i.

may cut timber, 614.

grant leases, 614, 615.

accept surrenders of leases, 614 n.

Statute of Limitations in favour of, 62<», (i

when bound to sec to application of mortg

money, 277 n.

remedies of.'tilO—619 and nn.

action on covenant to repay, 610.

baroHl by Statute of Limitations, 621. 643.

emergency legislation effecting, 615 -til!* and

entry into possession, ti04, 61 1.

meaning of, 615 n.. 610

foreclosure, 610. 611. 615 n.. <>I6 n.. 61H._

receiver, aptiointmciit of, 614 an<l n.. 615 n.

sale, 611—614.

Mor,HJA<;ou, duties of, must give notice of intention to repay.

and n.

emergency legislation atTecting, 61.")- i.l!) and nn.

estate of, 507, 509, 605 -v/.—And see KoriTY

Ukdemition.
liosition and {x)wers of. wiien in possession :

may grant leases, 6<17—60!t and nn.

limitation on, (HH).

ac( ept surrenders of leases. t>08 n.

bring actions in his own name, (i09, 010.

rc<eive rents and prolits of land. 605.

commit waste, 606.

is tenant at sufferance, 604.

rights of, to account. A<'.-S<'e MoUTCAcKK. DuTIE-

MoRTMAiN. .53 and n., .")4, 78, 320.

exemptions from Mortmain Act. "9 n.

fcdfTment to Uses to avoid, 178.

licence to hold land, to corjiorations, 329.

MdHTI iM Vadium, 598.

nn.

n

lilit

nP.
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MoTHEn, ilpsccnt to, 247, -'49, :.'')4.

guartliiiiistni) of, '.^22.

MiivKA'ii-Es, 11, lis.

Misn U'AL corporations, •i-'J, 'i'SO.

N.

Name and arm^, direotions to assume, 412

Sativus, 492 n.

Natural life, 121).

Naturalization, 32(>, 327 ii.

New River »}i.ircs arc real estate, 30 n.

NoHMXN eoiiiiiiest, form of wealth after. 9, lo,

holdlTii; of laud after, 12 l-i, :!S.

NoTK I- of a trust, IHl, 192, 020, 073.

,,f a coveiiaii*. 199. 477. .")72 ii.

of bankruptcy, 509 n.

of unregistered assurance, 223. 031.

will, 279, 2.S0.

of an ineunibrance, 409, 591, 031.

from seanlimg the register, 031 ii.

of breach of eoveniint. .")01.

to trustees by tenant for life. 120 I2S.

toiiuit.544 ,")40. .")79.

for repayment of inortL'ailc' debt, Olo, Id9.

of deposit of land ccrtilicate. 7 IS.

of incumbrances on retristcicd land. 725, 72t'«.

Novel dieseisin, assize of. 40 n.

NUISASCK, 81.

Nu.MUi'ATlvK will, at common law. 2lil.

of soldiers anil sailors on service, L()-, -i>.l.

c\ercise of power by, 121.

O.

f)(i fi'A. i\ general and speiial, I3S. 474.

of a rent-cliar<ze. 473. 474.

in copyholds, 515.

Offices, not alienable. «5, 489.

OFKKIAL searches of registers, .^e., 318 n., 002 n., 001 n.

Operative wo.ds, 077.
_

in deed of trrant, o, , 1x88.

in mortBiue, (i99.

in scltlcient. t>9l.
_

in lease for a year. 747.

in release. 749.

Okkfr for sale by thancery Division, 20.5, Oil, 620.

f.ir a<lministration in bankniiitcy. M)i.

'iir foreclosure. 01 1.

for vesting proiierfy - Sec Vesting t)RDi:us.

KCJirch for, 002.

biil
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Obuinauy, 21 iiml ii., '2'.V.i.

()i,T»riLliiN(is irirluilcil in j^iaiit of luyusc, I!;*

OlTi.wvKV, li»iii\il II., :t-"i.

civil ilciith. by, 120.

OwsEusiiir, iiiiliiic and incidents of, 2, ;t.

of land, not absolute, ti, 7, 12.

includes the right oi alienation. 2.

the liability to debts, 82.

r.\LATiNE eountieti, jurisdiction of courts of, 297 n.

to appoint trustees, 207 n

inn)lracnt of deeds in, 227 n.

judgments in, 297.

I'AliAMiUNr, I' "')vereign is Lord, 7, II?, 38, 57.

I'aiu KLs, 4(>.), 1)77

book, u land rej.'istry, 7;U.

I'Aiiiil,, li'a>es by, .">4H. ')M>.

cNcliaiifie by, at common law, KiH n.

I'AltTK 1 L-4U estate, 3(il.

necessary to support contingent remainder, ,'{'.•!

mil, 400.

tenure of, 1(71.

i'AiniKs to a deed, Hi:). I(i4.

to a conveyance on .sale, 077.

PartituiN Ix'lween joint teiuints. 140- -l.jl and nn.

jurisdiction of County Courts, 101 n.

between coparceners, 2415, 244.

of settled land, i;iO, 4:!0.

of copyholds, 521.

implied covenants, Otil).

Pastoral holdings, o40 and n

Pasti KE, common of, 401.

Pate UNA r, ancestors, descent to, 247—249, 252—254.

Patron of a living, 480.

Pensions and salaries not alienable, 80, 87 ai'd n.

Pkk iiiie if ptr tout, 147.

Permissive waste, 122, .'507, 544, 555 and n.

Perpetvitv, li*5.

nde against, 439—142, 445.

as affecting rent-charge."!, 472 n.

Ica.ses o ('(jnimence in fiitnra, 550 n.

rcnewiiijie leases, 570 and n.
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Person, in law, natural and artitioial, 319.

i'tiwoNAi, proiMTty, 1, H, :12, 541, .'542.

actions, 21$, 24, 2,').

r('|)ri'Hi'Mtntivf.s.--!Sce Exkcltob.
thingH, 2.5.

hprcditaiiienti;, 2!) ii.

modern forms of, 2J, 'M.

Personalty, 25.

Petitions in Chancery, 172, 203 ii.

Petroleum, limitation on right la bore (or, Si ii

Petty Sehjea.nty, 53, 59.

I'lN money, 104, 409.

PlsiAUY, common of, 401.

Plate of worsliip, .site for, 7!) n.

Pond, description of, 34.

Portions, termn of years for securing, 584.

I'oasKssiti frati'i, old doctrine of, 754, 7ti<l.

Possession, 2, 5.

an essential pari of ownersliip, 2, ().'i7.

advantage of, 157, ()37.

dv-li\erv of, essential t<j coiiinion law conveyance, 31,
l.->3, I.Vt.

under lease, 211, 212, 21."., 3(>2.

of registered land, 5.">2.

under grant of copyhold, .")(»5.

action to recover.—See Action.
right of mortgagee to recover. (304 and m., (jl 1, 111.") and n.

right of lessor to recover, 307.

mortgagee in, (i05, 014.

of title deeds, t)5ti—058.

re((Uirod for action of trespas.s, 185 n.

Possessory title, 703, 707.—Sec Registered Land.

Possibility of issue extinct, tenant in tail after. 111, 113, 111.

of an estate. 70 n.. 3!IS. 3!)il and n.

common and double, 395, 390 and n., 440.

assignable in e(|uity, 70 n., 399 and n.

of seisin, 413.

PosTncMous children, 393.

Power, nature of, 124, 414, 415—421.

only over the use, 417.

may exist concurrently with ownersliip, 423.

special, 420 sq.

in settlements.—See Settled Land.
to api)oint new trustees, 2t)3—205.

in mortgages, of .sale, of leasing, \''.—yce Mouii. MiKK,

jjowera of, rcnieuics of.
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I'owEK, conveyance under, ^1.9.

liable to debts of ai)iK)intor, •*'>•!;"'•,„

comi.lian.e withformalitie.sof,4l7 -»•{•

wi.iitablc relief on ilefcctivc execution of. 4 lit, 4.»t, l.b.

exercise of, by general devise i2X
by will, UOa n.. 420, 423.

by deed, 417—41i».

in favour of a wife or husband, 420, 4-1.

by nirirried woman, 338 n., 422.
_

by trustee in bankruptcy, 415, 410.

by infant, 422.

extinguishment of, 423, 430.

suspension of, 423, 424. __

duty on succession under, 4'>i> and n.

release and disclaimer of. 43l>, 431.

devolution of land subjcc t to, 4 Hi.

PR.t:ril'g, tenant to the, lOL

J'KEiF.liKNTs followed in Chaiicciy, 17(), 177.

I'RKMISES, mcaninii of, 3."> .md n.

i'KFscuuTioN, 4<w, 044—040.

Pbesestation, 480.

next, 484, 485.

sale forbidden, 484.
, no

limitation of action to enforce right of, 04_.

l'HKSENr.MEN r, of surrcn.lcr of copyhoMs out of Court, 527, 528.

of will of cojjyholds, 530.

Primer Seisin, 4!) n.

PRIMOdEMTt KE, 1(»5, 243.

Pbiokity of mortgages, 029, 032.
_

(,f application, for registration. iO.>.

of reuistcrcd charges, 710.

in .Mi.ldlcsex and Yorkshire. 223, 271», 280, 031, 032.

notice, 705 n., 724, 735 n.

Privity between lessor and assignee of term, ."m8.

none between lessor and underlessee, o/l.

Prorate of will, 234, 203—265.

Proclamations of tine, 103 and n.

Production of documents, on sales, 049, 650 (mO-
^ '

acknowledgment of right, to, bo9—Ol>l

ruoFES.SEi) persons, 120.

Provesswnai, remuneration, 078—080 and nn.

Profit u prendre, 645, 640.

Procehtv, definition of, 1—6.
i < r.

classification of, as corporeal or incoriK.real, 4, .).

real and personal, 1, 8— 12.

moveable and immoveable, II, {-',—•_

in lands ami jinuda di.stuiguu::cu, ^^ !•>

in ecjuity, 194.
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Protector of scttlcnicnt, 1(»7—110 and nn., 383.

cojiyholils, .'>1.">, ."i.'lK.

iimrrird woin.in, ltl!>, liaO.

infant, KIH n.

I'RiiviuENT s(M kt if.-*, ninrt^'a^o:^ to, (i-H.

I'lBLK trustfo, -^m, 20i).

PvR autre vie, istatc, 137— 140.

vests in cxei'Utors, J.'tli.

liable to debts, :ii:t.

in rent charge, 173, 471.

in copyholds, 510, OUl.

PfRCHASE, ineaninji of, 70, 240, 319.

when heir takes by, 70, 27"), 3HS n.

money, payinent of, (itU-tiliti.

I'lRi MASKii, ilfscent traced from hist, 2tii «/.. 7.V! 7."iti.

takes nn equitable estate, UK!. l!Mi.

with notice of unref,'istered assurance, 22:!.

will, 27<», 2H0.

annuity, 4t)i(.

without notice of trust, ISl, l'.)2, 641.

in dealings with registered land,

721.

of restrictive covenant, l!t'».

of judgment. -See .IrDOMKNT Dbiits.

of estate dutv. 28."), 723.

of liabilities to Crown, 30!), 310.

of li" pmidriiM, ."in.

of voluntary settlement, HO, 3i I.

protected by trust of long term, UK)—.")03.

must see to application for debts and legacies, 277 n.

from mortgagee, ((13.

relief against mistaken payment by, 429.

what oxiM^nses to be borne by. 041). OoO.

rights of. under an oiH'n contrai t, ()4H vy.

of leaseholds, must covenant to imh'mnify vendor, .V)7.

reli.-ved in equity again.st defective execution of i)owcr,

420.

Q.

OT7AI.IFIEI) title, 702, 70,").

QuA.si entail, 139, 140.

Qi lA Emptors Statute of.—See .stat. 18 Kdw. I. c. 1.

QiiET enjoyment, covenant for.- See Covenants for Title.

QiiT rent, .IB and n., 58.

application of capital money iinilcr Settled Land Acts to

discharge, 129 n.

extinction of, .)!) n., ")24.

QiooijLE, seizure of copyholds, 530, 531, 537.
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Rack-rent, 113 iukI n.

ai)|K)rtii)niiu'nt()f, 13ti.

Railway HharoH, ])ornonal property, ."to.

Real -vctionH, S.i, M, L'S, 02 and n.

abolinhcd, Oti i\., 4(')7.

foumted on poxscR-iion. <i;n ii.

limitation of, t(38 n., tio2.

to recover rent, 4ti7.

estate, -7.

hereditaments, 20.

property, 1, S, 28, 32.

iiu'ludeB copylioidi*, 503.

eoramiflsiouers, 242.

thing?, 25.

Realty, 25, 26.

Receipt of tnisteeH now discharges, (ifi5, ())().

for {Mirchase-money, form of, t)t)5, (ititi. 1174, 74!t. 752.

not now indorsed, ti8H and n.

for mortgage-money, on repayment to building society, tl-'o.

Receiver, on l)ehalf of execution ereditor, 314.

appointed by mortgagee, t)14 and n.

by owner of tithe rent-charge, 488.

Ke( ElviNo order, 545 and n.

Rkiitai.s in deeds, as evidence of fnets stated, (l.'pil.

purpo.se of, 077.

estoppel effected by, l)8'J n

in ]>urehase deed, t>73.

in mortgage. ()8(t, (iitO.

in release, 748, 74!l.

Reclamation, of land from sea, effect on lights of Crown, tlil.

Reccicimzanc-es, 202 n., 312.

Rec osveya.sc E. H02, 003, 019.

stamp cm, CM n.

by vesting order, 619 n.

of mortgages to building, &c., societies, 020 and n.

Record, debts of, 292 n.. :108 n.

Recovery, 02 n 99—103.
coll. ive. lt)l.

aboli.shed, 102.

eould cmly be brought against tenant of freeliold. lot!,

persona prohibited from suffering, 110— 112.

customary, 514.

search for. 002.

of possession.—See Pos.sessidn ; A' tion.

]> L-.or * Tiny sxrounc.L site {"fi "9 ti.

Rec TiFiiATioN of land register, 730—732.
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REtTdKlK.s, U(iv<iWM)iis iif, 4hl—4»3.

Rkdiikmhu, H'A.

ReuEMPTIon, pquity nf.—See HvilTY of Kedkmptmn.
aition for, WH( n., tilit* and ii.

barred by \d\>^r of time, 62t», 621

of (|uitrrnt, "id ii.

of titlie rent ih.ii'i;!'. IH" n.

Re-entry, (ijiiililion of, iUiti ;tt'i!), otid «</.—.Sec Condition.

Reoistek of l«in(l Kcuistry:

cautions, inhibitions, notiics, ristrutious.^.Sec Caitio.ns, Hh:.

divisions of, IXi. T.'U.

Hcncral iniip. 71{;t, 7;t4.

in<lex maps, 71)4.

list of pendini: a|>|>lii ation^, 734.

inHjieclion of, 7H4.

parcels book, 7!!4.

plans anil descriptions, 734.

rectilication of, 73o 732.

fraudulent disiif)sitions, 730.

indemnity on, 731. 732.

title ac(|uired by advcrsi' po-<cssi<in. 732.

removal of land from, 73lp.

of county re^iHtry.—See .Midui.eskx ; VnUKsiiiKK.

Rkgistekeh Land :

application for rc>;istration :

.ovenanl against, in morteajje, tliti and n.

who may apply, lillS, (iit'.t, 71(1, 71!».

in case of settled land, '' M. 7l(i, 7H», 720, 730.

trustee; in bankruptcy, 7lt», 72(i.

on death of registered proprietor, 7I!I. 72(»

equitable (jwner, 709, 710.

what may Ik- registered, (i9S.

exceptions, 73."i.

" land," meaning' of. <>!tS, 713.

no ni)tice of trusts, 721.

list of, 734.

manner of application, (iilU - 701.

absolute title, 7lK).

advertisement of, 7tHI,

objections to. 7iil.

jNissessory title, 703.

(Hialilied title. 702.

leaseholds, 704. 70."..

markiiif: deeds with notice, 702, 7(»3.

priority of, 70.").

proiluctioii of deeds, (i9!>.

land cert iticate—See L\Nn CkhtiPICATB.

provisional reuistration of purchaser, 724.

charges on. 710, 714 71S, 7.3(1 73i).

to buildinc society, 711 n.

cert iticate of, 71.").

i-cssation of, 717.

covenants implied on. 714.

by de[)osit of lam! certilicalc, 7IS.

iiicumbrances prior to lirst r<M,'i.stration, 701, 703,

718,719.
rpftitir.Tfp of. TiS.

instrument of, 711.

priorities of, 716.
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UioisTKBBD Lanil

;

chargCH oil

:

remedii's iif I liniKi'r, 71 J, "HI.

entry mto potwd'snion, 715, 737, 738.

forfcloNiir, 715, 71H, 737.

Hale, 71H.

Bub-cliarj;*', 717.

transfer of, 717.

dUpogitions of, 1*24, 2J5, 710. _

before registration, 721, 735.

priority notice in favour of, i3o n.

covenantg for title on, 7l'2.

corporation, to, 711 n.

fraudulent, 72(».

instrument of, 711.

operate a8 e.xecution of |K)wer, 714.

priority of, 724.

production of land cert ilicate.—See Land ( erifk ate.

Htamji duties on, 71 1 n.

voluntary and for value, 711- 713.

title on sale, 721- -723. _
liabilities declared not to lie incunibrantes. ,21.

722.

unregistered, 711, 721, 744.

transfer legal estate, 224.

effect of first registration :

conditions annexed to, 725.

freeholds 705—7(17.
_

mines and minenils. 713.

leaseholds, 707, VOH.

settled land, 71(1. _
when applicant has n. ,, gal estate, ,0!t. ,1(».

oiR-rates as convevanc c under Settled Land .A. ts, ,
l(t.

liabilities declared not to be incumbrances, 70.">, 70l> n.

succession and estate duty, 723 and n.

Ueoisthar, powers of, to decide (luestions. 701.

to refer questions to Court, 701.

ReuISTBATIDN, advowson, conveyance of, 485.

annuities, 408.

arrangement, deed of, 301, 302.

Bedford ".<vel, in, 224.

company, mortgafjc by, 033.

compulsory.—!See Ue'iistkkki) L\ni).

Crowndebts, 309, 310.

judgments, 291 and n., 294, 315.

land charges, 469, .580.

lis pendens, 317.

Middlesex, in.—See Miudleskx.

n-cognizances and statutes, 292 n., 309.

rent-oharnes, 408.

writs of execution. 291-294, 290. 297, 310, 312. 31.i,

.'-.09.

[lalatine counties, in, 297.

in whose name, 292 n., 293.

place of registration, 293n., 294 n.,

315.

re registration of, 291 and r, ,
293,

309 n.

vacation of, 293 n., 317 n.

Yorkshire, in.—See Yorkshire.
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lU.iilsTKATliiN of litln, Hparch fur, ti(i:t.

tuvciiaiil u^airint, tii iiuirlgii;;>>, ti'.ll .iiid ii.

iSoo Kkuistkiihi) Lam).

Ukgrant of I'cipj holds aftrr forffiiurc, .'ill.

Rrlcase, proper .i».siirrvili c l«'twron joint l<-nnnti«. 147.

I.iinllord niiit trniint, 2\'2.

convpyamo hv, 211, 217. Ami ,spp X.T.xsr, and Hr.i.r.t^E.

of powpfH, 131. 430, 131.

of dowpf. 3.">1.

of rPvrri«ion to tpnant, 212, 37i>.

of PontinKPiil rpmaindir, 3!Ih,

of possibility. 3!IS.

from rpnt-iharjri' of part of liricditaiiHnl'*, cITiit of. 47(i.

Relief, feudal, ffoffmi'iit to \i.-.es to defeat, im.
inav still t»e due, .")(i, .")M.

payalile liy eopvliolder. .">l!(.

corporation. 54.

tenant by knitiht < servne. IS,

in soc a>;e, .'i2.

ai'ainst forfeiture, 17.') n . 34ii, ;Wi7. .')2.') -.>27.

of lUidirleaM'. .">73, ,'p71.

Rkm.\im>kk. 3(il -3Ht.
tletinition of. ".Mi. Mid. 371.

arises from express ^(rant, 31)2.

ronveyanee of, 3(13.

no curtesy of, 334.

no dower of. 3.")2.

after estate in fee in remaimler, 374, 4(t2.

bar of, after an estate tail - .See T.ui., KstaT.:.

after estate for life, 374.

tenuK? of, 371, 372.

no rent .service incident to, 372.

eonveyanee of, 374.

limitation of estates in, 374—3.S2.

ve.sted, 374.

does not render land inalienable 3S.">.

distintiuished from reversion. 371. 372.

devolution of. on dea'h, 383.

(•ontin);ent. See CosTiMiKNT Hkmmmikk.
criMlitors" ritibls ajiainst. 383 n.. l.'ill n.. 4."i7.

of idpyholds, a.'!."). 030.

limit, to the reoovery of. ti3!l. <i.">3.

lenfith of title to be' shown on sale <if, <i.'>l.

Uemotkmess of limitation. 439—4.".

of rule against perjietuities. 440 «7.

restriction on aeeunudalion. 442 444.

gift over on fadure of issue, 442.

continijent remainders, 444 sq.

special powers, 4,")4 and n

Remuneration, jirofessional. 078—(ISO and nn.

RekKWABLE life estates, in eopyholds, ."iOl.

lease.-. .".7t), 577.

effe( t of nHi>rer, 371.
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.-•91.

Rest ii«T\'ire, 53. 54, 'iM.

oil grant of f«'«'. M. ttW).

in tHtl. lU.
(or lif<'. 120.

for y*'™'''*. -'tU.

i»i»iiei< out ofVvrry pari of the Intuls. :|«.').

whether ('f-pd rp<imrcil to irr»tr, 'Mi, 3IV5.

not ini I'lont to rrniHincliT, .'172

1,11
• Wit. 5« and n.. .'iH. And -to QilT Rkat.

Uknt
rni i» rent, 1 13 n.

rrmrdii'ii (or rot'ovcrv of :

diHrcM, 303. 3tit(, ^71, .^71.

nKHiiiHt undrrtcimiit. .n2.

rcpntry, 3tMi- 3ti!t. "iiKi. .")7:l.

iictioil, liniitiition of, H»J.

on undi'rif . «•. i>7l.

on mining I«'ik«-. of dettli-d land. 127. l-H.

a|.IK)rtionnn-nt <.f, 13(1. 137. 47(i. 477. r.tl.-..

Httiulifd to till- ri'vcrsion. 3IIH, 3il!t, oti.'i.

formerly l.wt hy tlu- drsirii. t ion o( tin- irvtTM.in. ...*<. ^I.

47ti II.. 4«2.

sr(k.4tm. 4(17, 471. fj7l.

o( topyliolil. .'>l!> and n.. .'iJ4.

wri iinfiil ri->ci|it of, t>4it.

RENT-t iiAiuiK, 4tW 477, 4«2. .J71.
_

,i|i|ioilionmcnt of, 47ti. 477.

ii»iKniiirnt of ti-rni t<j defeat. :M)

covenant to pay. 477.

( ri ,' !• 1 of. n-cjui.ites for. deed. 4tiH.

rcKislnition, 4CiH, 4i>(*.

under AKririiltural HoldintjM Aut. ."tMi

linprovenient of Land Aels,

4ti!». 472.

Statute of I'^es. 4li!t. 473.

riilo again.st iH'ri«'tuities iilIerlinK. 41

disclaimer by trustee on bankrnpli y of owner of I

478.

CMlate.. in, 473- 475.
_ _

eessei and cselieat of. 473, 47li. li «

devolution of. »7'.t. isil.

liable for debts, 47!t.

no tenure of. 47',t.

iHHuiiiK out of leaseholds. .">71 n.. .'>*• n.

remedies (<ir reeovi'iy of :

Hition on ( (ivenant, 477.

limitation of. Ii43.

ilistress, MM, 471, 47,'>.

entry. 471. 472.

.sale in consideration of, 474, 475 and n

search for. 4t'>K. t)t)3.

tithe. 4H7. 48H.

Rkmnciation of probate, 234, 237 and n.

Rki'REsentation. !•'). 244.

I^Eppoy i vrjy in P[ift. 84.

REiSIDUAKV devise, 207

132,

2 ri.

Hid,

executes general power of appointment, 423.
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ItfcMlii.s klliiN iif III IK til r. iiUKiriiiiil (.11, ^H^.

KkilKMN I nil .inhi i|i iilii'ii. Hii. :i I.' 'Hi. Ml, :t\',

lino, ll.it |Mi Mill I \i !• I . .1 |liiM.

lllilV Im' I'III-I'iI Ii\ null I I I I III I I

nil .'iliinatiuii. Nl nil. I Hi, i:i!l

ll>>

y IM.IIIlr v>Miii,ii,, m;

lO.si i(|i i|.iv> nil ili.|H. 1 1 mil- ..I n L'i>li nil I in. I. TJ*
In |iniiri I xinliiiH-iii ,

7n,t. '•>. i'.U,.

iiiirii!i>'in

n >l ii. I HI

Jnlllt ll'iMII. V ,

il . .1,1. rii

mil ml

1,L..-,1

rtyiUji- l.\ .1. |..

llnrl;.MHi- .^^.

l!h-iin|i in K •mi li.tiil-, riifnrir.l iii(i|iiily, l!lj ii . I'ls

Ini^lrc 111 l..iiikiil|i|. y ii: y iI|m Lulu l.iii'l

Mllijr. I In, ITS,

nil >ali' liv lii.ilt:j:i;.'i r, lil .'.

IlKM I.TlNn Ini-t, lltl.

iiric, !«."., :1NS.

KkTIUKMLM' uf tlll.slllM, Jul, Jll,

itKvtKbiii.N, ;nii—:iH4.

ii|iliniiitimia n( |Hil.lir tru.stir, .'ii>>

llniic :iflir L'lillil ill fri', lljH.

itcliilltlnii nf, :|IL'.

lllrnl|inri;ll Mill it f.lll^ lllln |in^-c,»lnll, M',\

.

iiiatcil liy niHialimi nf law, KliJ.

iiftcr a, I .iiiiliti.inal .^latc, 'jr>.

afliT uii I'st.ilf lull, bur of, liv luilli nf i^-iir, 'h;.

by lillr, by in i.M ry, by
(1(0(1 nirulicd,—.'5i( Iail

no ilnwcr nf, 3.")2,

IK) iiirU'sy nf, ;(IM,

iflcr lMaU- fnr life. ;iil. iltiH

K-ilAlt.

uitir il u iisi' I'nr yciii-^, .111. JIJ, liHJ './.

ilcstnii I inii nf. :i7ll.

(.oinlitinu (if rc-ciitiy ,iiiiii\r.l In, :!ii!l, .m'.).

rt'iit .-.(rviic aiiiH-.\('(l in, ,iliS. ilTn. .t'V.I.— .An.

I

Hi: ST.

do,scoiit of, ;{«:(.

oil .ail uiiilcrlcusc, ."tTii, .'iTI — ,">7:>.

nf mnitj^iigctl leasclinliK. li.'t

(li.stiiiguislicci finiii rciiiaiinlci' ''•~]
, :!72.

crcditdrs' ri^'lu.s against. :!s.'f n., l.'Hiaiiil ti., I.'i7.

rights ami liabilities nf a->i.;ii."

coiivcyaiK ( nf, JIJ, lii;:!, ;!7li.

srvcraii((> nf, ."ilif, ."ill,").

limit nf mnvcry "f. li.'C.I, l')'>'.i.

(Icvnliitinii nf, ;!>:;

IciiKtli nf title tn, ImI.

sale of, ().j8.

i|, .'i.V.I, Mil.

RkVERSION duty, 38:!,

KeVIJC ATION of wills, Jtij uud 1111,, JGO.

Right, included in a mans iiroiiertv. 4—(5.

writ of, 'M.

to convcv.- -See ('.ivia \>.t Fnu Titli;.

W.R.P.
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1 of, 46;), 4«4. and nn.HiVER, soi

K,i\i>, soil of, 4tiJ, 4().!.

sic li.-.si(lc, 4t)J. 41):$

Roman i'((iii'

linVAl. inilR*, 81 II.

ty, iiniiruit, iulliniico of, 17t) ami Tin.

S.

SuLoa.s, iiiforiuiil wills of, L'lil—203.

|)ower pxerciKoil oy, 4J1.

jiuimli.in a].p<-)int("(l by, 32 1 n.

8a1.F., idiitnut for. m;ikcs vciulor a tru.stcc, 1"J().

niust !)(• in writing, 2(M(.

'cncriil iKisitioii of partios undpr. G4!t.

of ,. rli.ul.ir im.,H-rtv.- -Sec under Classks ok I'uoi'KRTy.

I.v imrti.nh r persons, .-ee under rLA.ss|.:s ok 1 ek.sosk.

powers of, in partimlar instruments.—bee under Cl-v SEi, of

ISSTIUMENTS.

S\N( TlAliV, 4'.t 11.

Sati.ska<'tii>n of iud-iineiils, 2'Jl u.

Sa i'|s!ii;i> lei'ins, .j'.lL', .V.I3.

Si Uo|,\Slll' loL'ii', 3'.t.j.

Schools, sites for, ~'J n.

SciMli.i.i jini^, 413, 414 and ii.

S( I rAoi;, 47 and n., H'i i-., ."it.

Skam: u writings, 32 n., l.VJ— 101.- -And .see Dttu.

Sea ill II Es for ineiimbranees, \i-., 318, litjl—004.

annuities. 408, 003 and n.

land iliarges, 40'.l, 003.

oilicial, 318 11., 002 nn., OOt ii.

Si:a-siioiu;, 404.

Sriosi.iiv. ."i'l. 4.V.>, 4C>(>, 4S-'. .'iTI.

Ill gro.ss, 4.VJ, 400, 400, 4.S.'.

Seisin, 37.

nan fer of, reuuired to he notorious. ,f'.)l.

under th.' Statute of Uses, 184 .^7- 213, 410—414 and n.

transferred by exeeiitory use, 410 —113.

m demesne or in serviei-, 3!l 11.

iiuist not be without an owner, 3'Jl—31)3, 400, 401.

possession is evidence of, t>37.

.«)>/»« farit ..tiiiitiiii. 211, 242, 7.").j,

not in lessee, 211, 302.

by marriage, 334.

jxr mil' el per tout, 147.

aetiial seisin re(|uired for eurtesy, 33.">, '5**—
'|j-|-

legal seisin required for dower. 351, 3J2, 355, (01.

of copyhold lands is in the lord, .TOo, 506.

of a rent, 467.

of mortgagee. 601.
j:.-^j... „f «,.,. I.t\ KRV oK SpisIS.

liossibility of, 413.

38.
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Seizure ijuou.iquc of copyholds, 530, 531, 537.

Separate oatate or proiMTty of married woruau.—.Sec Wife.

tJEgf ESTKATliiN of prolils of beuelirc. Hit ii.

for eoiiteniiit of Court, L'O ri., 171! and u.

Sekjea.ntv, grand, tenure of, 50, ,")!».

IK'tty, tenure of, 53, M.
Hkkvi, 42, 495 II.

Service, lord seised in, 3'J ii.

StiivK Ks, feudal, 10, 13, 11, Hi. i:!, 17—54.
a charge on the land. 71.

enforced by distress, (is.

on urant of estate till, IM
I r life. Hi),

where land is taUcn under writ of t/i;/i/, J8'J.

indivi.siblo, 72.

heriot, 521 u.

attornment necessary mi grant of, 4()7 n.

Stn\ iKNT tenement, IJ44.

Settleo land, cxprcsi, jiowers of tinaut for life, ll'J 121, 12t)- 430.

registration of, under Land Transfer Acts, 70"J, 710.

timber on, 122, 123.

improvement of, 132—135 and nn.

duties on, increment value, li7U n.

reversion, .iS4 n.

Settled Land Acts, powers given by, 125 w/.

to what i)er.sons, 113, 140.

tenant by the eurte.sy, 330.

in dower, has not, 3.')7.

of enuitable estate, 1!)!).

in fee with executory limitation, 140, 414.

in tad, 113.

'xceptions, 113, 114.

married woman, 347.

what powers : to convey, 131.

to enfranchise copyholds, 522.

to improve land, 132— 135 and nn.

to lease, 120—128, 427 md nn., 430.

to grant licence to cnpvlioldiis to lease,

507 n.

to mortgage. 130.

to partition, 150. 430 and n.

to register under Land Transfer .Act, 70!).

to sell or exchange, I2S, 42!t, 430.

reservation of minerals on, 430.

to cut timber, 122.

exercise of [xiwer.s, must ciini,ily with terms of Act, 12(i.

caiuKit be assigned or released, 131, 431.

1 (intrait not to exercise is void, l.'tl.

on behalf of infant, 322.

trustees under.—See Trpstees.
capital money under.—See ('AriTAi. .Mone^i,,

improvements authorized by, 132— 13i) ,•;.(, ,•, [y .
-,t) j^ ^i \^^^

See stats. 4.5 & 46 Vict. c. 38; 47 S^j^ ji- 54 Vict. c. OU.
c, 30 ; 52 & 53 Vict. c. 30 :
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SettlemeM', under the Statute of Uses. 18!), 411.

voluntary ami for value, 8(», ilKI, :U1.

framlulcr'it. H.J, :tl(l.

of rrntwabli' Icascliulds, '>H'k
'>"

of coiiylio'ds. .);(-.

nianianc, dower cxlingiiislicd by, ;i."ilt.

form of, (i'Jl -<)',)'..

infant, by, 320, ill.
_ _ .

jHutions for <liildnMi m-( ured liy. .iS.), .)8b.

property of wife proletled by, 34 1.

shiftiiif: uses in. 41 I.

pi-otnlor of, 107-110 and nn., :3Ut, Il.lO, .".1>, .>3.5.

execution of. in e({u:ty, VMS.

e<iuitv to a. ;t40 and n.. .')T.'i.

duty 'on sueeession under, J80—J84 and nn., \.m.

eovei\ant for title in, lib!),

settlor, conveyance as, btiO, (i!»l.

stamp on, b9."i n.

modern .system of. 104, 1 10.

ancient, liO, 170.

Settle.meM' estate duty, J84 n.

Sr.vKit.xLTV, 140, 244.

StVEK.AM K of joint teiuuuy, 147 and n., 148.

of reversion, 504, 305.

SUAUE.s and stocks, 'I'd.

SiiELLEv'.s case, rule in, 377

—

'ihl, 425.

bUEiuFF, 17, 24 and n., 288, 508.

Slimi.Mi use, 410 «/.

of copyholds, 537.

Siii.MNW of deeds, 15i), 100, 075.

whether necessary, UiO.

ill deed exercising power, 418.

of Wilis, 258, 250.

!51Ml)N V, 484.

tjucAoB tenure, 44, 47, 50—52, 404.

extension of, 52, 53.

derivation of word, 51.

viUaiwm .^(xutjiui,!, 50 n., 02 u., 490, 49-. o08,

guardianship in, 52, 321.

incidents of, "'2.
. -o -i,

imder modern law, oO, o8, .).).

became the usual free tenure. 52, 55, 519.

devise of lands held in, 27 n., 70, 257.

^
'/K.u.i.v.vrs, /.;«*.«, 44, 50, 491.

^"^^ °' ' r „r road, 403, 404.

SoLDlEUb
;;"'i;; service, wills of, 201-203.
guaraian . . ._^^, y... -i-)! „
power u.\cr>.ioC' • •
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Solicitor mnrtiia^oo, rosts of, in)\ n.

rfniiincnitidii. (ITS- .';.Ho and lui.

jKiyiiiciit of puivliasc-tiicnii'v to, tilil, (iti.").

.Spe<ui, cotitriii t. IS ri., 8:i.

oiiu|iiiiii . i:(s.

SrKi i\i, |iii\v(iv. tj(i |;{o.

|ici|irtiiity .1^ (o isl.itcs L'ivcil illuU'l-, iril.

Sl'ECIAL t:iil.--Src '1'mi..

Sl'KiiAL (rusts, l.STancI n.

Sl'Ki I.M.TV, lu'ir linutid l.y, S:{, liilj ^Mtrt.

Specific perfornianci' iil)tiuiial)lc in Clianrory, 174. IT.'i ami n.

lint grantfil of volnntaiy invciiunt . lii:!.

iif ((intrad tn make a niortLML't', tl."i."i.

SPUINIIINO use 4|() -//.

Stamps, 07.").

on ackno\vl(><l<inioiit for |iro(hi(tion of dcod^, 0(i<) n.

oi k'rct'infiit, -(Ml n.

on bfiiclicc, presentation to, 481 n.

on ronvcyaiicc on sale, tiT.") n.

in <(mslili'ration <,f ixTiodical ])aynionts. 47,'» n.

on copyliiild, surrender of, .'t2~ u.

covenant to, GtiT n.

on deed, lt)4 n.

of arrangement . ,'!()! n.

on lease, o48 n.

ajirconunt for, riiU ii.

assif»nment of, .")ti(> n.

counterpart, "149 n.

on mortj;age, tiO.'t n.

foreclosure )rder, Td 1 n.

receipt by huildini: society, (i2(l n.

reconveyance, lill4 n.

transfer. tio:t n., t)28 n.

on rpcistercd land, iiistrunients relatinL' to, 711 ii.

on settlement, inarriaj.' , till.") n.

on trust, declaration of, u'dl n.

new trustees, appointment of, 20.") n.

vcstiniJ property in, L'lK! n.

on voluntart- ennvcyanee, 81 n.

ST.trvs of wives and c!dldren as to nationality, '.V2U n., '.V2~ n.

.Stati'TEs merchant and staple, 2!)2 ti.

Steward of manor. r,2Ci. ',21. r>29. o"

Stoik of descent, 241 m/., 7."):i -7.")tl.

Stocks .^^d shares, 20.

Sub-charge, 717.

J>UbiNlfKUi>ATioN, .'iO, Ii), OS. 71. !):i. I H. K"i4.
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Srccr.-^sMN to frcrhoMs ami cliiittclM. 19, 20, SM) «/.—And we
DkSI KNT.

duly, 280 282 and nn., 454, 4')"), and n.

on death of joint tenant, 145 n.

rates of, 281 n.

exemptions from, 281 n., 282 ii.

cliarn of, 282 n.

on registered land, TiMi n., 72.!.

on powers of appointment, 4j.") and

SiKKKUA.st K, tenant l)y, o44.

morti^agor is, G04.

SriNo out Mvery, 4!) n.

SiiT of Court, 49, .')2.

may still be re(|uired, 5t), .58.

due from eopylioider. Til!*.

Sl'MMoNs, ])roecediims by, apimintment of new trustees. 20:1 n.

foreclosure, (110 n.

redemption, C20 n.

sale of judgment debtor's interest. 29,") n.

.SciTonT, rifilit of. :i4.

.SiPRT-ME Court of .fudicature Aets.—See st.its. IIO & ;t7 Vi.t. c. i\t\ ;

:!8 & :U) Virt. e. 77 ; 44 A- 4.5 Vict. c. (18 ; and 47 & 48 \ id. e. 111.

SiRUENDKR of life interest, 1(18 .md n., 228.

contingent remainder destroyed ))y, 4(l!i.

of copyholds. .501, 525, 527 x/.

in and out of t'oUit, 527.

|>re.sentment of, 527.

on .settleiiu'iit. 532, ii'.l't.

by tenant for life, 5;{5.

( ovenants for title on, (5(17.

on mortgage, (i22, G2;{.

of married woman, .528, 534.

stamp on, 527 and n.

to u.se of wife, 528.

to use of will, 530.

to shifting uses iiilir t-iroi, 535, 537.

estate tail barred by, 514, 515, 534.

of e(iuitable estate, 533- 535.

form of, 7(15,

nature of surrenderee's right. 528- 5;ii'.

(122.

of a term of years, 58(1.

effect on underlease, 371, 574.

on rent, 371.

in law, .576.

power of mortgagor or mortg.ieee to nrrejit. COS n ,

014 n.

must be by deed, 587.

Si-RVivons of joint tenants e- 'Med to the whole, 14.5.

01 copyhold, no fresii admittance, o21.

Sd9PKMSU)S of power, 423, 424.
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TACKiN(i, orio, v,:v2, (i:j3, tia-i.

Tail, Kstatk, 'S3— Ho.
inpylioUls, in, •")11- -,")!.).

iiistiim t(p oiitail, Jl:!.

iiHiitiil)lc, ."i.'tli, ."):i4.

uiw liarrcil. alt, .")l.">.

lialilc for (Ifhts. .JlT.

stilt. Dr Duiii.t doc.-. Milt apply tn. .jll,

iiiMtiuiiof, by (IcimI. 21«.

"ill tail, ill tail male. Ac-.," JIH.

ill icp.iitablo c-tate, lit.'>.

inaniaf;o artii li's, in, 190.

will, liy, J7(l, liTl', '-[i.

iKi lap.sc of, -UH.
'• failure of issue," -'l. -'-.

deseeiit of. !».!. Iir>. 24.'').

elleet of Land Transfer Aet on. 1 1."«, 1 10, 1'll'l.

joint teiiaiK \ , 144.

UluIlT enstnlil of lioloUuh KllL'li~ll, fil 11.

wlien in remainilri. lisit.

nature ami inc idenis of ;

eoiiditional (iift, '.(."i.

delinition. !i;i.

ilerivatioii of word, 07.

donee in tail, '.14.

eipiitable, I'.m, l'.M».

in eo|)vliol<ls, r);W, o'M.

forfeiture of, 1)8. 11.") n.

f^eniTal and spei iai. !K!, 14H.

no merger of , in fee in remainder, 4il2.

liability for debt. :(1 1. :)12, JlT.

male and female, <j:t, L'I8.

niotiev, in, 197.

</«(i.s/ Cntail. 139. 140.

position and powers of tenant in tail :

baiikruptey, (jii. 312.

o.|uitable, 198. 199.

feolTment by, effi-et of. l.->7 and n.. l.-|H.

free enjovni, 'lit. 114, iit.S.

joint tenlir.ts, 143, 144.

limitatitm of arti<ins after, (i;!9, (14n.

power to liar entail, 94 «</.

iiy iiinlrait of sale or will. 112.

liy deed enrolled. lo2. KM. 199. -

AndseeDlsKNTMiiNi: Assi UAM i:

bv fine. 1(13, ll>4.

by rei-overy. 9!) 103, 199.

when estate is in remairder. Kiti.

wlie;i prohibited from, 110, 111.

to lease. 113 and n.. 114. 199.

10 sell or ex. haiifie, 1 14, 199.

tenure of, 114.

particular kinds of.

after possibility -f issue extinct. Ill, 114.

ba-e fee, 109. 113.

fir pYnvi.tinnp riri. il2.

granted by Crown, 110, 113.
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. ;iH.

Tm.txrims i-ax', OH.

Ta\MI(i\ of rosts, (180 n.

T:;nant for a term of years, and for life—See Lkasi:, Like, Tail, &c.

to the prdrifie. Kll.

at raik rent . \'M>.

ii, raiiit'. .!'.• II . 41. *•'' 4''- ''^•

torbiilileii to alienate. 40 n., i4.

>i,orial liunleiis i>n, t'.t and n.

abolition of, b'>.

tlelinition, :!f>.

iK-.KMKNTs. HI, :;-•, :i3.

dominant and servient. t>t)0.

Tkm RF. detined. 12.

jntn.diietion of prineiple of feudal. Ml. 1--

( liatlels not objects of. 15.

<las>iliiatiiin of, 4t> •">•>•

in iiartii iilar plnees, 08— 01. ^ ™ t

!,f an ..state in fee, tail, life.-Soe Ff.e, Tml. T.lFr.

free, 1 (>. I!7 .«/.

criL'in of incidents of. 38 «/. ,. . ., „

socajre, by kniul.fs >ervire. .^•e.-SeeSorA.:K,KxioiiT s iM.K-

vu K, &e.

of jcaselidldiT, :i()4.
_

of remainderman. :i"l, 3"2-

inri,ri>oreal liereditaments not nbje. ts of, l,.l.

TkI'.m of Vkahs : _

liai^; terms for seeiinnj:; money^ o84—0.1,).

proviso for cesser. 58.1.
_

attendant on the iidieritanee. o89—o.l4.

surrender of. M'u .V)().

mertrer of. .")8(;.

bv wav of mortpi«e. 1):;l>.

eularjienient of lonj; term into fee simple. r,'n.

And sec Lkase, Leasf.moi.I'.

Tf>v !('", 070.

TiiKi.iiss,.v. Mr.. Will of. tt--

TiiiNos ri-al and (lersonal, 2:^—2.').

cnrporeai and incorporeal. 4— •>.

Tiiivi. river, right of soil of, 404.

TiMUEK. rit-ht to cut. of copyholder or lord of manor .-.tW and n.

mortgagor or mortgagee, bdb, 014.

tenant for life, 121— 12;{, IS,'),

in fee. 81.

in tail. 114.

what trees are, 121 n.

TrvF unitv of. in joint tenancy, 14:i, 140.
, ,.

"ilhin which a fntnre interest must ari.se.-See I'^rpetfities.

limited "by "statutes of Liinitation.-See LiMirAiios of

Actions.
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TiTiiKs, 4SG. 4.S7.

liiiiitiitiiiii iif aolinn to rrcovcr, (>V2.

WuiHU nf title to, O.jl.

TrniK ifiitiluiigi-, 4H7 ami iin., t>S8.

I'ni.K, lilt? <>71.

fiiiiriilci' on |iiisM'>shiil, liiiT :uiil ii.

iMidcr amiciit fcniTiiiciit . tiHl lilS.

iiiarkctiililc, t)."i.">, Till ii.

L'ikkI llnlilill^.'. Till iliul II.

xaiiliif.. ;tlS. IKil- (i(i4.

aliNtrarl of. t)4'.t.

bv iiH'Mii|ili(iii, 1)44- (i4().

lovciiaiits for.- Sof Conknxms koI! Titi.k.

ilcrlaiatioii of, A<t to olitaiii, Iill7 n.

pidiif of, )i4t( •"/.

root of, t).")l, li.")2.

on contnii't to firunt or assijin .'i lr;i-i'. ll."p."i, 'l.'i'i.

on iTiiirtgayi', (io."!.

on sale of parti, iilar .lasses .if. (it.H -,/. -Ami see

under elans .if property sol. I.

under Statiitts of Liniitati.in. tiijH—tUli.

unity of. in j.iint tenancy, 14;!.

'I'll I. f. il.'.'.ls, alteration, \-.'., of. Hi- and n.

attested eopies .if. ti.V.t n.

deposit .if, bv way .d ni.iltjia;.'.'. Iil'4, (i:.'.").

in .Middlesex or ^orksllire. t'llil, (i:!-.

of land .ertilii ate. 71 S.

marked with notice of retristniti.m. 7i>2.

]iass on .-.inveyanee of lan.l. ti7.S n.

jxis.session of, who entitle.l to. (ir)7 ~'/.

tenant for life. ti.'i7.

vend.ir retaiiiiiif.' other

land. I).-)U.

iinportan. e of. ti."ili- (>."««.

]iro.lii.li.in of, by niort).'a<.'ee. (i.")8. ti.")!*.

by applicant for re«.'istration, lilC.i.

by vendor, 049.

covenant for, (i.')i) n.

acknowledgment of riuht to, H.W— IKJl

recitals in, 050.

safi' . iisto.ly. un.l.Ttiikini.' as to. OtlO.

TiTi.Ks of honour, are real property, 4S8.

'I'liHTi.ifs op.'ratioii of a feoiTment. l.">7. l.'iS.

TuANSKF.uof lan.l re.iuire.l to bo notorious, :}14.--See C'onvevw. E.

of r.'i/istered land. 711, "14, 71tj.

of mortt;af,'o, liL'H.

of registere.l cliaru'i", 717.

Trf..\SiiN', forfeiture for. 4!l. .")().

avoiilc.l by feoffment to uses. ISII.

alxjlition of, .">'>. I l."i n.

copvholds, of. ">!!•.

eivi'l death, 120.
- ;f.,l,l„ oof otno -HV

estate tail, 98, 115 n.
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TllEASVRY COMMISSIMNKIIS, .1 it, rate u(, liOS P

TuKSPAsa, 185 n. AikI s.t l•o.s^^^:s.sIos.

TlllllAI. CoMMUMTV, I'.IJ.

I'ui siKKs, apiwintinout of, JO:! 2(15 aiul nu. _

coviMiaiits for title as tniHtcr, (>ti-, Ot.J.

custodian, fst ate (if, 21 W.

,l..voluti.>n of. 14(i. 2(12. 21.:!, :!..... :i.. '.
-i^S-

on bankniptiy, :i»».> ". '"'•

in I (jpylu'lils, 51U.

on failure of lu'irw. -03.

on lunn. y, 204, 207 ami n.

escheat of, 58, n., 2o;».

"

usuallv joint tenancy, 14.5, 202, t)25.

unilcr'wills. 274. 275.

vi-ted in new trustees. 20.">-" -20/. 4.iS.

judicial. 2(17. 2ttS.

married woman. ;t4« and n.. .>2S, .n.i.

morttiatices, ti2li. (>-7.

,H,sitionof. Ii)l. I'.l-'. .
'

as to co|,vli.,l(ls. are tenants .,f the lord, ...!-.

ei|nitahlc*jmisdiiti(in over. 175 n.. IHi, \W.

iTnproper advaiitaL'c not allowed, 104,.)--.

Ii,.n for costs. :!l(i.
,

sale or niorma-c t.> pay testators del.ts, .-- n.

public. 2tlH. 2(HI.

ivieipt for "lon-'V paid to. OCm ami nn.

retirement of. 2i»4, 205, 2()H.
_

to preserve ,-ont indent remainders, 404, 40.. and n.

vendors are, llHi.

undertaking for safe custody, iM.

'''"^^'i:;oJ.n;^:^i:a^:^.t vests m, 85, m, 300. no7. rm.

iiower over eonvholds, i)17.
'

estate tail. 312.

disclaimer of leaseholds l.y, 509, 570.

(.f land burdened with onerous covenant-. 4,S. .>.('

voluntary conveyance is void against :tlO. 311.

wife's equity to a settlement enf.ir. edafrainst .
.i4(l n.

exercise of iKiwers of bankrupt by. 4^>.
__ _

,et;istration of, under T.and Transfer Acts. -.0. .-I.

Ti'.t sTF.Ks vndfkSkttlei) Lam> Acts. 12ti—128.

appoiniment of, (i94. _
,,', ,i,al ,„onev to be paid to. 12.!. 12(.. ^^'^^'-^

investment of. in nuines cjI, l.i".

consent, to cuttinjr timber. 122.

to sale or lease of mansion hou.so, 1 :.().

notice to be given to. of intc^ntion to sell oi l"ase,
1-

l-l-^-

of s( heme of improven.ents, 1.1.!.

powers over land of infant, :{22.

'

...visions of Land Transfer Acts as to application for rcfi st a-

' tion of tenant lor

lif.-. "?0.

capital money, 729.

registration of, 709,
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TRfSTslRHtl -111-

rl<l forins^f, ITS -is:!.

iniijcni, ls;t, 077.

spfcial and siinplf, Isil, 187, I'Jl.

for Miilp, l!t7 niul ii.

impliid and n-Miltinj.-, 103, 194, 'M).

((lUstHK tivc, lltl, lilH).

i\((iilr<l, cxcculdrv, !'•'."> anil n.

.iriitinnaniltraii^trrnf, I'.KJ. l'J!», Jtm.

nc.lKi- of 11 trust. ISl, \\y^. And » N'mih k.

(li'cliinitioii of, stamp i.ii, JtH) n.

in a will, 274.

for alien, :528.

of copyholds, ')'.i2.

of renewable Ica.siliold-. .'iTii. .'i. •

ill respect of loii^ term--, iS4 <7.. *<-'-

of reVlTsion ot Illort'.ML'ed liM-rllold-. >'l-\.

for si-parate u-c. See WllK.

limitation in ruses ot cxpM-^. Citl. 'il-'-

See also K^i rrAiu.i: KsTaii;.

TlllH\K^ . conitnon of, Kil.

827

rMioUN i)orsnnH. 4H!) .17.—.\nd see rrurirn ITIK-^.

rMir.Ki.i:.\sK, o,"):!, .)70 574.

contrail to tjiant, (ioti.

(Utinilion of, •')7(l. .')71.

distress on, ,')71, 072. __

not a breach of covenant not to .'i"i(.'n, •'•>>•__

not determined by siirrenileij.f licid lease, ..i4.

in Middlesex or Vorksliire. ~i~i.

in registered land, r>74, (i'.'S.

not an estate in orifiiiial term, 572.

niortfrage by, t'i24.

sale of, tj'il.

I'NnKRT.VKINO for safe custody, (Kid and n.

UsnEUTKNANT bonnd l)y restrictive covenants, ,")72 n.

no privitv with lessor, 572.

relief aga'iiist forfeiture, :J07 n.. 573 and n. _
^

goods privileged fioin distress by lessor, liCib, .h-.

I'nitie.s of a joint tenant y, 141!, 140, 521.

I-NUFOISTEUKI. Ass, KAS.KS in Middlesex, of Kegistered I,and. in

Yorkshire.—See Midulkskx. KKoisiiiKKn Lanu, N ouksiimu:.

Unstamped instruments, 81 n.

" I'nto and to the Use of."" loS. 18S n., 22(1.

I'sEU. immemorial, 044.

abandouviPid '>>' non-user, 040

UbE.s, nature of, 181.

origin of, 179 eq.

enloned in Oliancery, 181—183,41(1.
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IJ^Fs pxorPMs or imi)li<'<li H'-. ^^'>-

rajsril by ImrnHiti ;uwl -alf. IH-'. 1H8, _M.l, -I.., — (•

iilifiiutiuii (if, IH:'

result inj:. IH.").

si«'('ial, 1H7.
•

t.. the ..sr ..f,
•

l.-.S, JHIl, IHH, Jlit, JJ(J^

no use iiihui a iisr. |S7 ii , l«H I1H>, JJi.

* •>>!> -I'M
dinvrviiini' til. --!', — i-

. __

ilorlrm.- of, apiili.al.l.' (n wilU. .Ii. I,«. l.'.». l.».

.s,,n..K.nL' an.l .luflinj:. »!"_ N;y I'-x^:' "'"'V Imkkest.

lH)Wrr t'l a|i|Miiiit a iisi'. 117. 4-i.

to bar (lowiT, 4J.">, 7.")(l.

iTfivticm of rciit-iharcc by, W->, •""

iilii?ht be (bvifiril, •i.'>7.

Statute of. 184 «/., 41t». An.l «. -, l.n. N HI. . 10.

ilofs not apiily to ro|iyhilil.s, .i.lj.

to Ifascholils. Is7

I'scM, oovonantu in a lease, .").")ti n.

r-ii'iiv laws, re|)eal of llic, ."lOS and n.

V.

V.U.lMit.K consi.leration, SO, ItiO. -'-'8, Hltt.

iiiti iiileil nmrriane is, '21X n.

Anil see N'lll.lN TXKV CllNVKYANt K.

VlAi.iii'.. lien of, for unpaiil [.unbase mon.y, ti07 n.. til'.V

in Middlesex or ^ orksbire, b.il. (..IJ.

coviMiants for title by, tititi-titid.

and I'nri liaser A- 1, 1874. Sec stat. 3. & . 8 \ let. c ,8

riL'hts of vendors and |.ureliasers on s-iles, 1»0. (j4y—l)W».

\'i;sTKl) remaiTider, :t71 "/.

Sec also Hkmaimiku.

VESTiNd Ordeiw of estates of trustees, 2U7. _

of leaseholds of bankrupt, 4i8, .nO.

on forfeiture of bead lease. .")7:t.

on sale of land subject to imunibranres. >:>{.

declaration vestim.' land in trustees, L'Oti, 4:!8.

reconveyance elTected by, (il!» n.

Vir/.HA(iF.s, advowsons of. 48H.

Vil.l.H, 41 and n., 4it2.

Village Communities, 4()I. 402.

Vn I.AM.—See VliXErNS.

Vii.i.iSLif.so<:iiin-.M, .50 n.. 02 n., 49(1, 497, 508.

Vil.i.F.iNS or villanl, 42, V.i. i',, 492 -'MX 512.

TpiTsmbiiit or in lT'iss. 499 n.

^?vieps of. 43, 4.'j, 494-^90, 499

j)crsunal »liitu.s of, 493- -IOC.
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ViLLBNAUK. trnurtMM. ir., I.-., m :,(X). .M-', ."Co

III will ..iilv, "111"- Mil'l-'iti'l ''.V rovciiim., 1^

aiifl M., v.n, v.n\.

(liM. lilt inn llV I llslolil, JiK

Mili>ii|in'nt criiwlli (if, •'•"—•''""

aliMiliitc {iiiiriDii), I'.lti.

imvil.ircil, t'.Iti, t'.l7.

Vii i.h.sA'.ii », 10, Vyi ami II.

In.', ir.i, VX.\ II.

VoLLNIAUV idllVrvalU'l', "'••. >*" '"I'l III!

ImhiihI liy jiiil;;ii»iii il'lii-, .'.'i-

til cliiiritv. t^l II.

i-,-.lati' cluly iiftir, xl ii.

htmniw on. Hi n.

I>y rr;;ist('ncl tMii^fir, 71-'.

covrniilit^ ii.i|V|«.iili(ally iiifnni-il, I'.i:!.

si'Uli-inint \"i'l aumnM IriiM.r in lianknipt' v, .tin, ..H

Uli.

1)V |>rr-"ii iif iiMMiniicl iiiiiul, 3J^i.

Iiv ilruiikfii man, 'ASi-

iiiiiliT |"iw('r, U().

Viil( lllMi to rturraiity, HHt— liij.

W.

Waiveu 111 broaili .if covenant in a lra>c, .')l>t.

W'AKDsliir, pri'vcntcd by fiMitlmcnt to uses, Oj nn., iwi.

knifilit's stTviff, 48.

alMilislu'd, .">."), ',\1\.

tenant in t.iil. 114.

a .battel real. 4H n.

VVaUUA.ntv iniplie.1 by wnnr^ 71 it," 047, 070.

iin feiitlinent, 1)47.

(in grant by tbe Kiiiir, ;iK n.

on subinfeiKlatitiii. ;!'.». 047 n.

by heir, of reasmiable '^ift.'<. O'.t. 047, OlS.

nse .if, in .Dmnuin recovery, 9'J— It'-,

express, t>47.

WasIE, by tenant in tail, 114. _
by tenant fur life. J n., 121-123. 12S, 134. 13... 00

•'

.Miiiilabl.'. 198.

bv tenant ...iibje. t to eveeutory limitation, 414.

at will, .344.

by grantee of ient-ili.irs;e in pu.xs.s^i.m, 472

by le>s<'e, .").V> ami n.

by mortgagor ii\ |K)ssessi.in, OoO.

bv eopyh.ilder, 507.

pbrmissive, 122, o07. 544, ao.') ami n.

voluntary, 121.

equitable, 123.
, . - ,-

1 J r r !> Ml' I'.' ffl* "'7

strips of, by the road.side, 402. 46J.
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WaTIU, drw ri|)liiiii of, Itii.

pn-wription <>( rigtit to, ^W>, tWtl.

mill'-' |"imlll).' nil il rdimviHli I'. liTI, OHl.

WAV. riglitH.if, 111, HJ, ««.>.

ipn'MTijiliim fill, tm, M,'i.

jiftmt on riiiivcyHiKc, ti74, IWI.

Wii'i'WHiimi, cstuto during.—Sic Uowtu.

Wife :

common low nilci hk In, 'XXi -'.iW.

inpm ity of, :»J4. ,t;((l.

(.lint tell of, Ixlonn to liU'<l)anil, :jlU.

tontrai <» of, 324.

iontniK<nt rtnmni(Ur of, conv. v><l '•>• "I'l'il ii< kno\vlcil;4<il

;v.iu n.

ronveyiii'u f to, liy husband, 33U.

of copyholds. ."iJ8.

ropyholilH of, joint di.spo.-.ition by hii»bjiiid and wife, 'fM.

rrnts and prolit» U-lonj; to luisbnnd, .')38.

IhihIiiukI, rights of, :U4 «/. And mv Ci utksv.

frtfhuld.t of, rcnt^ and prolitu Ix-jona to husband, :1U4.

wiHin acquired by huMband, 334 and n.

iliNpoHablc by busbiind to rxtcnt of his iiitiixul,

;»35, 330.

liable to debt.H of hu.sband, 33."), 330.

dewcnt of, to heir, .330.

joint diHiKiaition by husband and wife. 330.

will of, (opacity to make, 330.

conveyance of, by line. 337, 421.

by deed aeknowledgel, 337 ami ii.. 33H, 422.

husband and wife one [lorHon, 334, 338—340,

347.

takinc by entiretien, 33',t, 347.

And see J).iWKR.

liaseholds of, .")74. .')7.'3.

descent of, ')1'>.

tni.stee of freeholds, 348, .')28.

eiiuitable rules as to, 340—344.
contrails of, 343.

equity to a HPttli'inrnt, 340 and n., .")7.").

freeholds of, rents and prntits Ixdoiin to IiusImiuI. 34(1.

jiinit dispositions by 1 u^lmnd and wife, 341.

trust for .separate use, 341.

conveyance of. 343.

copvholds. .")32. .>3.">. •">38.

hu.sliand declared a trustee. 341.

leaseholds, ,")7."i.

proper! V miiy be made inalienable, 342.—And see

KksII >.INT OS AnTIi ll'\TIilN.

will of. ;ui'.

leaseholds. .">7,"i.

perdonal i-talc, 312.
^

jxjwers I ! appointment, bclHcen husband and wife, 421, 42:..

exerci.sp of, by wife. 421,

;t dpficf ive evecution of.!»tfi ins

-Ml.
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VVirE illtfllKIXl

slatiiltnv |.n.\i-hiii-< >i- ti :tu :i.">i>.

iiiliM'\niii r 111. Iiy liii-li

iiitr.i tsui, :u:

fr.i llnl'l- nl, nlllsilllil
I

I |.|..IM^'lnllul l,.|,,ii.;l.iliii..l>,iii'l,:!l >

.f, :n:

ri ^liiuiil I'll

I,.,.hIi.,|,1,

,mti( ipiiiioii, ;u.j, ;ii"

l.iiiii trrm, (:llllr^M•rIllllL ..f, .>'.>! n-

M'|i;ll.ll<' |'ln| rrlv, Mi. .ViH.

Uii>l I'^latc in

liiiic tru-tc',' :iix .M'l II.

Ill Iril^i'lihulils

III iiipv lml,i

will '<i. :iti.

miilrr Settle l,aii<l A.tK, :UH.

riipv linliU ..f, .cV), .".:ri

|irnl'

.:»H.

71).

rt.ir of -rttlnii'iil, :tl'l.

M(i7.iirr '/i/Dici'/'" iii; iiii^l .
i:il.

joint 'lisiio-ilinii liv iHi-liaii.l anil »i|.

wifi' :< ('((iiilalilc f^

icnt.'iaiiil
I

1 im.lits.l.i nut U'luiii; to hUhbaii'l. •'':i^.

Iitiiitaliiin ,f a. lions, i>:iS.

of lilt

laiit- for ml
I'.sluli . Iia-'*

on I'oiivi vail' I' liy. I>l>^ "•

iliaruc on olati' IMS.

.iiiiTs.sioii duly on (Icvis.- to. -JSl n.

<((l/H1 ( .(, art to" nationality, '.J:!i' "•. 3-7 a.

\Vii,i.

formiilities of

writinK n-i|iiii d.

witni

|)ro

Shos and MUiialiiiT, .-.H 2ti(l, t.'" V.iO.

batcof, :.M,-Ji)J 2>\r<.

-trutioii of, in MiddliMx ai d Vork-.liii(

rc.voi at ion <

niiiii ii|>i'livi'

liy iiaiiiiMilai- |«rsmis

infant. -•••|<».

joint trnan

if, •,;(•>.') and nil

2t)l : iitii 1 Mc wills of SuUlicr.s ulid iSailois, U I

t. It.".. I Mi

rricd woman, !•(•'

of M'liaraXv iii-opnty, ;U-.', 3Mi, :!t7 ii

IdiiTs and sailors on
lit),'. 11.

active siTvirc, •JOl—-tJ3 and nil

;!•:! 11. JJl.

real o,tatc. --'T and n, .-(•, c! n, (.J, '•>
....

lands held by so.aKc or knighl s Borvicc, J/ n.,

7ti, JOT.

t'statr l>">'
""'''" ''"' *'**

in n'lit-iharcc 4.4.

in copyholds, ."il.'i.

use of land. ITS -MK IH'-'. ^57. 43J.

lontinm-nt remainder, 31»H, 4;i.>.
_

property subject to iiower, 41i>, 4.0- -4...

copyholds, -IS n., r)29, 530, o30, a3«.

renteharce. 478.

L'avelkind land, T.j, l'."'7.

.«„» ..„ ....„»,. t„il \\i.
ritr*- V "f *•• —

•_-• ^

eaclieat, .")0

—

-oo.
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Will—miilinind.

iHirsoiial tBlalo, 2b«)— lIlKJ.

leaselioldH, o»»7, o6i<.

I'Hcct on cDveiiant agiunsl as^inii-

iiu-nt. 0">4.

ihattel.s, 20, 21, 2(iO.

conBlrmtiou of, 118, lilt, 2t>!)-^275.

" die without issue, 271, 2/2.

speaks from dcatli, 207.

pasHes all testators interest . 1 1'.».

'harge of debts and l.^ia. ies, 84. 27(;. 2,7 and n., Mo.

direotion for payment of debt, 84, (M»7 n.

uses ai.il trusts, 274, 275.

general devise, 267.
, , ,.,

exenisi^ of |xiwerB by, 4-J.

leasehold-s and freeholds pas. by, 507.

devise to heir, 275.

to issue of testator, 208, 2t)^!).

to exceutors for sale, iX\. '>'M'>-

eontingent remainder, ;ii»8.
_

executory interest, 432, 4:t4 and n., 441 n., oJO.

lapse. 268, 209. _
whether escheat prevented by, oO, oi and n.

Will, tenant at , 543, 544.

rc-ifMi-'/i"'-"'"', 183, j4l.

copyholder, 505.

Wills A< r.—See stat. 7 Will. IV. & 1 Viet. e. 20.

'• Without lmpeaiiiment ok w.xste," 123, 128.

WlT>ESSES to a deed, 075.
transferring registered land, 711.

to a will, 259, 26(», 420, 330.

to the exeriise of i>owers, 418, 410.

Woods and Forests, Commissioners of, 57 n.

WoRUbof limitation, neeessity of. 1 17-1 19, 155, 217-211) and n., 37

for e(iuitable estate, I9o.

life estate, 117.

fee simple, 1.55, 218, 219 n., 377, 388 u.

estate tail, 156, 218, 377.

estates in copyholds, 510.

joint tenancy, 145.

in tail, 143^
vested remainder, 374^

, . ,

what are considered as, 376—382, 425.

in marriage articles, 196.

in wills, 270-274.

WoKKlSQ <lass dwellings, 79 n., 133 n.

VVkiT or onler affecting land, registration of, 291—294.

search for, 318, 002.

of ekijil, 288 and n.—.\nd see El.K'HT.

ol fieri hicia-', 288. 508.

of waste, abolished, 122.

for recovery of dower, 350 n.

of partition, 149, 244.

of right. 99, 644,

of possession, for arrears of titlio rent-charge, 4SS.
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WiirriNO, necessity for, on creation of lease, Itj"), 168 n., .")47.

trust, 200 and n.

transfer of incorporeal property, 31.

feoffment, 158.

bargain and sale, 216.

conveyance of freehold, 165, 168 n., 226.

assignment of lease, 565.

trust estate, 200.

surrender or exchange, 168 n.

contract for sale of interest in land, 200.

in consideration of marriage, 200.

will of land, 258.

n<Ahing but deed< lormcrly called, 159, 160.

Whom;, estate by. 1,")7, 158, 63" n.

Yaku land, 494 n.

Veaii to year, tenant from, 541 .")4t).

\ oKKsiiiiti:, registration in, of adjudication order, 302 n.

affidavit of intestacy, 280.

bargain and sale, 227 n.

conveyance, 222, 223, 656, 676.

enfranchisement, 522 n.

judgment, 298.

lease, 550. 551.

assignment of, 566, 574.

underlease, 574.

mortgage, 631, 632.

rent-charge, 409.

vendor's lien, memorandum of, 632.

will, 278, 279.

writ of execution, 298.

search in, 661.

land removed from f)peration of Land Transfer Acts, 736.
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