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TFHE SENATE OF CANADA.

K.] BILL. [1900

An Act further to amend The Criminal Code, 1892.

ER Majesty, by and with the advice and consent of the preamble.
Senate and House of . Commons of Canada, enacts as

follows:-

1. This Act may be cited as The Criminal Code Amendment Short title.

5 Àct, 1900.

2. The Criminal Code, 1892, is amended in the manner set 1892, c. 29.
forth in the following schedule :- amended.

SCHEDULE.

NOTE.-The addition of new words to the existing sections of the Code is shown
by their inclusion within square brackets.

The explanatory notes have been furnished by the Department of Justice.
The matter in plain type comprises the provisions in the Bill of last session as it

passed the Senate. The inatter in Italics has been since added.

Section 3.--By repealingsub-paragraph (i) of paragraph (e)
as that sub-paragraph is enacted by chapter 40 of the statutes
of 1895, and substituting the following therefor

"(i.) In the Province of Ontario, [the Court of Appeal for
Ontario."]

NoTE.-The sub-paragraph now reads "any Divisional Court of the High Court
of Justice."

" And by repealing sub-paragraph (i) of paragraph (y) and
substituting the following therefor :--

"(I.) In the Province of Ontario [the High Court of
Justice for Ontario."]

NoTE.-This amendment is necessary because the provision as it stands relates to
"Divisions " of the Higlh Court, and under recent legislation the Divisions of the
Iligh Court hai e no jurisdiction as such.

By inserting the following section immediately after section
166 -

"166A. Every one is guilty of an indictable offence and liable
to one year's imprisonment, who, by failing to perform any
legal duty, permits a person in his lawful custody on a criminal
charge to escape theiefrom."

NoTE.-This clause providing against negligent escape, was contained in the Bill
of 1891 (see clause 167), and also in th e Bill of 1892 (clause 168), but it was struck ont
in Committee of the Whole in the House of Commons. The suggestion was that the
offence was not essentially a criminal one. From two or three quarters it has been
proposed that the Code should contain such a provision. There was a corresponding
provision in the pre.existing law (see Revised Statutes, chapter 155, section 7.) The
clause now proposed is taken from the Crininal Code Bill (Imp.) of 1880, clause 136.



Section 179.-By substituting the following therefor:-
"179. Every one is guilty of an indictable offence and

liable to two years' imprisonment who knowingly, without
lawful justification or excuse-

(a.) [manufactures, or] sells, or exposes for sale or to public
view, [or distributes or circulates, or causes to be distributed
or circulated] any obscene book, or other printed, [typewritten,j
or [otherwisel written matter, or any picture, photograph,
model or other object tending to corrupt morals; or

(b.) publicly exhibits any disgusting object or any indecent
show ; or

(c.) offers to sell, advertises, publishes an advertisement of,
or has for sale or disposal any medicine, drug or article intend-
ed or represented as a means of preventing conception or
causing of abortion [or miscarriage.]

2. No one shall be convicted of any offence in this section
mentioned if he proves that the public good was served by the
acts alleged to have been done [and without excess in the acts
alleged beyond what the public good requires.]

3. It shall be a question [for the court or judge] whe-
ther the occasion of the [manufacture,] sale, [exposing for sale,]
publishing, or exhibition is such as might be for the public
good, and whether there is evidence of excess beyond what the
publie good requires in the manner, extent or circumstances in,
to or under which the [manufacture,] sale, [exposing for sale,]
publishing or exhibition is made, so as to afford a justification
or excuse therefor; but it shall be a question for the jury whe-
ther there is or is not such excess.

4. The motives of the [manufacturer], seller, [exposer,] pub-
lisher or exhibitor shall in all cases be irrelevant."

NOTE.-This anendment omits the word " publicly " from before " sells," and
"publie " fron before "sale, " in the first line of paragraph (a) of subsection one. In
subsection 3, the firet line now reads, " It shall be a question of law, &c:"

Section ISO.--By substituting the following therefor
"180. Every one is guilty of an indictable offence and

liable to two years' imprisonment who posts for transmission
or delivery by or through the post,-

(a.) any obscene or immoral book, pamphlet, newspaper,
picture, print, engraving, lithograph, photograph or any pub-
lication, matter or thing of an indecent, immoral, [or scurrilous]
character; or

(b.) any letter upon the outside or envelope of which, or
any post card or post band or wrapper upon which there are
words, devices, matters or things of the character aforesaid;
or

(c.) aiy letter or circular concerning schemes devised or in-
tended to deceive and defraud the public or for the purpose of
obtaining money under false pretenses."

NOTE.-Section 180 was adapted frorm the P. O. Act, s. 103, which section was
repealed by the Code (section 981). It contained the words which have not been
copied in section 180, viz.: "seditious, disloyal, scurrilous or libellous." Of these all
but "ecurrilous" are probably thought to be sufficiently covered elsewhere in the
Code. Scurrilous mail-matter causes serious trouble to the Post Office Department
and the sending of it is a grave offence, but there is at present no provision in the
Code dealing with it. The object of the amendment is to supply the omission.

Section l 8 3 .- By substituting the following therefor:-
"183. Every one is guilty of an indictable offence and

liable to two years' imprisonment,-



(a.) Who, being a guardian, seduces or ias illicit connection
with his ward; or

(b.) Who seduces or has illicit connection with any woman
or girl previously chaste and under the age of twenty-one
years who is in his employment in a factory, mill, workshop,
[shop or store,] or who, being in a common, but not necessarily
similar, employment with him in such factory, mill, work-
shop, [shop or store,] is, in respect of ber employment or
work in such factory, mill, workshop, [shop or store,] under
or in any way subject to his control or direction, [or receives
her wages or salary directly or indirectly from him."]

Non.-The words between square bracketa niake the only change except that the
section has been transposed with the view of making pnragraph (b) operative. See
Reports of the National Council of the Women of Canada.

.By inserting immediately after section 183 the following
section.

[" 183A. The burden of proof of previous unchastity on the
part of the girl or woman under the three next preceding sections
shall be upon the accused."]

By inserting the following section immediately after section
186:-

["186*. The word "guardian" in sections 188 and 186
includes [any person v Ao has in law or in fact the custody or
control of the girl or child."]

Norm. -Section 1W3-Seduction of ward. Section 136-Parent or guardian procur-
ing defilement of girl. See Note to section 70A, post.

Section 187.--By subetituting the following therefor:-
"187. Every one who, being the owner [or occupier of

any premises, or having, or acting or assisting in the manage-
ment or control thereof, induces or knowingly suffers any girl
of such age as in this section mentioned to resort to or be in
or upon such premises for the purpose of being unlawfully and
carnally kniown by any man, whether such carnal knowledge
is intended to be with any particular man, or generally, is
guilty of an indictable offence and-

(a.) is liable to ten years' imprisonment if such girl is under
the age of 14 years; and

(b.) is liable to two years' imprisonment if such girl is of or
above the age of 14 and under the ,g# of 18 years."

. NoTr.-The Bill as introduced in 1897 sub';ituted 16 for 14, and 21 for 18. The
Senate restored the present limita of ne, and the only change in the clause as passed
is the substitution o " or " for " and. As the section stands guilty owners would
in many cases escape conviction and in other cases, guilty occupants.

Section 189.--By substituting the following therefor
"189. Every one is guilty of an indictable offence and

liable to four years' imprisonment who unlawfully and carnally
knows, or attempts to have unlawful carnal knowledge of, any
female idiot or imbecile, insane or deaf and dumb woman or
girl, under circumstances which do not amount to rape but
where the offender knew [or had good reason to believe,] at the
time of the offence, that the woman or girl was an idiot, or im-
becile, or insane or deaf and dumb."

Nor.-The only change is the insertion of the words in bracketa.



Section 2 05·-By substituting for subsection six thereof
the following:-

"6. This section does not apply to
(a.) the division by lot or chance of any property by joint

tenants or tenants in common, or persons having joint interesta
(droits indivis) in any such property; or

(b.) rafles for prizes of small value at any bazaar held for
any charitable [or religions] object, if permission to hold the
same has been obtained from the city or other municipal coun-
cil, or from the mayor, reeve or other chief officer of the city,
town or other municipality, wherein such bazaar is held and
the articles, raffled for thereat, have first been offered for sale
and none of them are of a value exceeding fifty dollars; or

(c.) any distribution by lot among the members or ticket
holders of any incorporated society established for the en-
couragement of art, of any paintings, drawings or other works
of art produced by the labour of the members of, or published
by or under the direction of such incorporated society; [if-

(i) such paintings, drawings or other works of art are
themselves actually and bond fide so distributed, and

(il) the member or ticket holder is not given the option
of taking in place of any work allotted to or drawn by
him a sum of money or something else of value; and

(iii) no other such distribution has taken place among the
members or ticket holders for a period of six months
less one day next preceding the date of, or the date fixed
for, such distribution;] or

(d.) the Crédit Foncier du Bas-Canada, or the Crédit Foncier
Franco-Canadien."

NoTs.-The changes are the insertion of the words within square brackets.
The attention of the authorities has been called to several societies, claiming to be

art societies, but whose operations are only colourably so, they being to all intents and
purposes lotteries for inoney prizes, as directly or indirectly they give ticket-holders
an option to take money.

Section 207.-By substituting the following for paragraph
(a.) of subsection one thereof:-

"(a.) [Not having any visible means of subsistence, is found
wandering abroad or iodging in any barn or outhouse, or in
any deserted or unoccupied building, or in any cart or wagon,
or in any railway carriage or freight car, and not giving a good
account of himself, or who, not having any visible means of
maintaining himself, lives without employment]"

Section 208, as amended by chapter 57 of the statutes
of 1894.-By adding at the end thereofthe following proviso:-

"Provided that no aged or infirm person shall be convicted
as a loose, idle or disorderly person or vagrant for any reason
coming within paragraph (a) of section 207, in the county of
which he has for the two years immediately preceding been a
resident."

Section 210.-By adding thereto the following subsection:
"3. In this section the word "guardian " has the same mean-
ing as, under section 186 A, it has in sections 183 and 186."



Section 261.-By substituting the following therefor:-
"261. It le no defence to a charge or indictment for any

indecent assault on a person under the age of [sixteen] years to
prove that he or she conseuted to the act of indecency."

Non.-The age at present is 14

Section 264.-By substituting the following therefor
"204. Every one is guilty of an indictable offence and

liable to seven years' imprisonment who, without lawful
authority-

(a.) Xidnaps any other person with intent-
(i) to cause such other person to be secretly confined or

imprisoned in Canada against bis will; or
(ii) to cause such other person to be unlawfully sent or trans-

ported out of Canada against his will; or
(iii) to cause such other person to be sold or captured as a

slave, or in any way held to service against bis will; or
(b.) Forcibly seizes and confines or imprisons any other per-

son within Canada.
2. Upon the trial of any offence under this section the non-

resistance of a person so unlawfully kidnapped or confined
shall not be a defence unless it appears that it was not caused
by threats, duress or force, or exhibition of force.'

Non.-Under the section an it now stands, the intent defined in paragraph (a) is a
necessary eleinent of both offences. Mr. Crankshaw's suggestion.

Section 278.-By repealing thie section and substituting the
following:-

"278. Every one is guilty of an indictable offence and liable
to imprisonment for five years, and to a fine of five hundred
dollars,

(a.) who practises, or, by the rites, eeremonies, forme, rules
or customs of any denomination, sect or society, religions or
secular, or by any form of contract, or by mere mutual consent,
or by any other method whatsoever, and whether in a manner
recognized by law as a binding fori of marriage or not, agrees
or consente to practise or enter into

(i.) any form of polygamy;
(ii.) any kind of conjugal union with more than one

person at the saie time ; or
(iii.) what among the persons commonly called Mormons

is known as spiritual or plural marriage ; or
(b.) who lives, cohabite, or agrees or consente to live or

cohabit in any kind of conjugal union with a person who is
married to another, or with a person who lives or cohabite
with another or others in any kind of conjugal union; or

(c.) celebrates, is a party to, or assiste in any such rite or
ceremony which purports to make binding or to sanction any
of the sexual relationships mentioned in paragraph (a) of this
section; or

(d.) procures, enforces, enables, is a party to, or assiste in
the compliance with, or carrying out of, any such fori, rule
or customa which so purports; or

(e.) procures, enforces, enables, is a party to, or assiste in
the execution of, any sach form of contract which so purports,
or the giving of any such consent which so purporte."

Nor.-Corrects a clerical error. The paragraph lettered (b) in printed in the code
as a sub.paagraph "(iv)" of paragraph (a).



Section 284.-By substituting the following therefor -
"284. Every one is guilty of an indictable offence and

liable to seven years' imprisonment who, with intent to deprive
any parent or guardian of any child under the age of fourteen
years, of the possession of such child, or with intent to steal
any article about or on the person of such child, unlawfully-

(a.) takes or entices away or detains any such child ; or
(b.) receives or harbours any such child knowing it to have

been dealt with as aforesaid.
2. Nothing in this section shall extend to any one who gets

possession of any child, claiming in good faith a right to the
possession of the child.

3. In this section the word "guardian" bas the same mean-
ing as it has in sections 183 and 186, as interpreted by section
18 6&."

NoTE. -Section 284-Stealing of children under 14.

Section 285.-By substituting the following for subsection
1 thereof

"285. A defamatory libel is matter published, without
legal justification or excuse, likely to injure the reputation of
any person by exposing him to hatred, contempt or ridicule,
or designed to insult the person [of or concerningi whom it is
published."

NoTE:-This clause was added by the Senate to the Bill of 1897. The subsection
now has the word "to " in place of the words in square brackets.

Section 306.-By substituting the following therefor:-
"306. Every one commits theft and steals the thing taken

or carried away who, whether pretending to be the owner or
not, secretly or openly, takes or carres away, or causes to be
taken or carried away, without lawful authority, any pro-
perty under lawful seizure and detention [by any peace officer
or public officer in his official capacity."]

NoTE:-The only change is the addition of the words within square brackets.
In consequence of the absence of some such words the provisions of the section may

be and have been taken advantage of to try private rights at th- expense of the
Crown, aud even to brand as a ciniinal a party to a mere civil dispute arising out of
a more or less doubtful question of law or fact.

The Senate in 1897 added the words "in his officia) capacity."

By inserting the following section immediately after section
331 ;-

[l" 331A. Every one is guilty of an indictable offence and
lia le to three years' imprisonment who-

(a) without the consent of the owner thereof,
(i) fraudulently takes, holds, keeps in his possession, con-

ceals, receives, appropriates, purchases or sells, or fraudulently
causes or procures, or assists in taking possession of, concealing,
appropriating, purchasing or selling any cattle which are found
astray; or

(ii) fraudulently, wholly or partially obliterates, or alters or
defaces, or causes or procures to be obliterated, altered or
defaced, any brand, mark or vent brand on any such cattle, or
makes or causes or procures to be made any false or counter-
feit brand, mark or vent brand on any such cattle; or

(b) without reasonable cause refuses to deliver up any such
cattle to the proper owner thereof or to the person in charge



thereof on behalf of such owner, or authorized by such owner
to receive such cattle."]

NoTz:-See Section 707A post.

Section 410-By substituting the following therefor:-
"410. Every one is guilty of the indictable offence called

burglary, and liable to imprisonment for life, who
(a.) breaks and enters a dwelling-house by night with in-

tent to commit any indictable ofence therein; or
(b.) breaks out of any dwelling-house by night, either after

committing an indictable offence therein, or after having
entered such dwelling-house, either by day or by night, with
intent to commit an indictable offence therein.

[2. Every one convicted of an offence under this section who
when arrested, or when he committed such offence, had upon
his person any offensive weapon, shall, in addition .to the
imprisonment above prescribed, be liable to be whipped."]

NOTE.-The only change is in the addition of subsection two.
It bas been represented that crimes of this nature have been alarmingly frequent

of late, and that in many .cases they are conimitted by professional tramps, which
class is year by year becoming a greater menace to the peace and safety of residents
of small towns and of villages and rural districts. A provision such as that proposed
would probably be the most effective preventive, as imprisonment alone bas not
sufficient terrors for the class referred to. The Code already provides the punish-
ment of whipping for the crime of robbery with violence. See Section 398.

Section 479.-By substituting the following therefor:-
"479. In this Part the expression "counterfeit token of

value " means any spurious or counterfeit coin, paper money,
inland revenue stamp, postage stamp, or other evidence of
vale, by whatever technical, trivial or deceptive designation
the same may be described, [and includes also any coin or
paper money, which although genuine has no value as money,
but in the case of such last mentioned coin or paper money it
is necessary in order to constitute an offence under this part
that there should be knowledge on the part of the person
charged that such coin or paper money was of no value as
money, and a fraudulent intent on his part in his dealings
with or with respect to the same."]

NoTE. - The object of the amendment is obvious; cases not covered by the ternis of
the section of the Code as it now stands and requiring to be provided for have
frequently been brought to the attention of the authorities, especially in the case of
bills of defunct banks, and notes of the Confederate States.

Section 520.-By substituting the following therefor *-
"520. Every one is guilty of an indictable offence and

liable to a penalty not exceeding four thousand dollars and not
less than two hundred dollars, or to two years' imprisonment,
or, if a corporation, is liable to a penalty not exceeding ten
thousand dollars and not less than one thousand dollars, who
conspires, combines, agrees or arranges with any other person,
or with any railway, steamship, steamboat or transportation
company-

(a.) to unduly limit the facilities for transporting, producing,
manufacturing, supplying, storing or dealing in any article or
commodity which may be a subject of trade or commerce; or

(b) to restrain or injure trade or commerce in relation to
any such article or commodity; or

(c.) to unduly prevent, limit, or lessen the manufacture or
production of any such article or commodity, or to unreason-
ably enhance the price thereof; or



(d) to unduly prevent or lessen competition in the produo-
tion, manufacture, purchase, barter, sale, transportation or
supply of any such article or commodity, or in the price of
insurance upon person or property.

[2. Nothing in this section shall be construed to apply to
combinations of workmen or employees for their own reason-
able protection as such workmen or employees."]

NOTE. -The change is in the addition of the second subsection.
Rejected by the senate in 1897.

Section 540.-By adding to the section, as amended by
section 1 of chapter 57 of the Statutes of 1894, the follow-
ng:-

[" Or any indictment for bribery or undue influence, per-
sonation or other corrupt practice under The Dominion Elee-
tions Act."]

NOTE :-The 540th section provides that the Courts of General or Quarter Sessions
shall not have jurisdiction in certain cases which are specified, and does not Epecify
these offences against the Election law, but the Dominion Elections Act declares that
these offences shall not be tried in those courts, and this amendment to the Criminal
Code is proposed to make the Code correspond.

By adding immediately after Section 550 the following
section -

["5i50A.-At the trial ofany person charged with an offence
under any of the following sections, that is to say, 174, 175,
176, 177, 178, 181, 182, 188, 184, 185, 186, 187, 188, 189,
190, 195, 198, 208 in so far *as it relates to paragraphe
(i) (j) and (k) of 207, 259, 260, 267, 268, 269, 270, 271, 272,
278, 274, 281, and 282, or with conspiracy or attempt to
commit, or being an accessory after the fact to any such of-
fence, the court or judge nay order that the public be ex-
cluded from the room or place in which the court is held
during such trial; and such order may be made in any other
case also in which the court or judge or justice may be of
opinion that the same will be in the interests of public moral.

2. Nothing in this section shall be construed by implication
or otherwise as limiting any power heretofore possessed at
common law by the presiding judge or other presiding officer
of any court of excluding the general public from the court-
room in any case when such judge or officer deems such ex-
clusion necessary or expedient."]

NOTE.-Section 174, Unnatural offence ; 175, Attempt to commit sodomy; 176,
Inceet ; 177, Indecent acts; 178, Acts of gross indecency; 181, Sedvction of girls
under 16; 182, Seduction under promise of marriage; 183, Seduction of ward, ser-
vant, etc. ; 184, Seduction of passengers on vessels 185, Prociiring; 186, Parent or
guardian procuring ; 187, Housebolders permitting deilenient on premises; 188, Con-
spiracy to defile; 189, Carnally knowing idiots, etc.; 190, Prostitution of Indian
women ; 195 tol98, Keeping disordeily house; 207 (i) (j) and (k) Being common pros-
titute; keeping house of ill-fane ; frequenting such hDuse; >259, Indecent assault on
females; 260, Indecent assault on maleï ; 267, Rape; 268, Attempt to commit rape;
269, Defiling children under 14; 270, Attemptng to defile child; 271, Killng
unborn child ; 272, Procuring abortion ; 273, woman procuring her own miscarriage ;
274, Supplying noxious drugs, etc. ; 281, Abduction of woman; 282, Abduction of
heiress.

Section 553.-By substituting the following for paragraph
(a.) thereof:-

"(a.) Where the offence is committed in [or upon] any
water, tidal, or other, [or upon any bridge], between two or



more magisterial jurisdictions, such offence may be considered
as having been committed in either of such jurisdictions;"

Nom. -This clause was added by the Senate. It supplies words which are
obviously necessary to complete the sense.

NoTm-Under the present practice the preliminaryinvestigation, where a coroner's
inquest has been held, is often a work of supererogation, and could be dispensed with
advantageously at a great saving in the expense of the administration of justice.

Section 59.-By substituting the following therefdr:-
"95S9. If the accused person does not afterwards appear at

the time and place mentioned in the recognizance the said
justice, or any other justice who is then and there present,
having certified upon the back of the recognizance the non-
appearance of such accused person, in the form R in schedule
one hereto, may transmit the recognizance to the proper officer
appointed by law, to be proceeded upon in like manner as
other recognizances; and such certificate ehal be prima facie
evidence of the non-appearance of the accused person.

["2. The proper officer to whom the recognizance and certifi-
cate of default are to be transmitted in the province of Ontario,
shaR be the clerk of the peace of the county for which such
justice is acting; and the Court of General Sessions of the
Peace for such county shah, at its then next sitting, order all
such recognizances to be forfeited and estreated, and the same
shall be enforced and collected in the same manner and subject
to the same conditions as any fines, forfeitures or amercements
imposed by or forfeited before such court. In the province of
British Columbia, such proper officer shall be the clerk of the
County Court having jurisdiction at the place where such
recognizance is taken, and such recognizance shall be enforced
and collected in the same manner and subject to the sane
conditions as any fines, forfeitures or amercements imposed by
or forfeited before auch County Court; and in the other pro-
vinces of Canada such proper officer shall be the officer to
whom like recognizances have been heretofore accustomed to
be transmitted under the law in foice before the passing of this
Act, and such recognizances shall be enforced and colected
in the same manner as like recognizances have heretofore been
enforced and collected.")

NoTr.-Difficulty in applying present section pointed out by the Attorney General
Office, British Colunbia. The change suggested adopts the practice under the
Summary Convictions Part, s. 878.

[Section 601. By adding thereto to thefollowing subsection :
"8. Where the offence is one triable by the Court of General

or Quarter Sessions of the Peace and the justice is of opinion
that it may better or more conveniently be so tried, the condition
of the recognizanceýmay be for the appearance of the accused at
the next sittings of that court notwithstanding that a sittintgs .of
a superior court of criminal jurisdiction capable of trying the
ofence intervenes."j

NoTi.-It is doubtful whether this can be done at present, and as a consequerce
petty cases are frequently sent to the assizes which might very well be tried y the
sessions.

Section 641.-By substituting the following therefor:-
"641. Any one who is bound over topiosecute any person,

whether committed for trial or not, may prefer a bilLof indict-
ment for the charge on which the accused has been committed,
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or in respect of which the prosecutor is so bound over, or for
any charge founded upon the facts or evidence disclosed on
the depositions taken before the justice. The accused may at
any time before he is given in charge to the jury apply to the
court to quash any count in the indictment on the ground that
it is not founded on such factA or evidence, and the court
shall quash such count if satisfied that it is not so founded.
And if at any time during the trial it appears to the court
that any count is not so founded, and that injustice has been
or is likely to be'done to the accused in consequence of such
count remaining in the indictment, the court may then quash
such count and discharge the jury from finding any verdict
upon it.

[2. The counsel acting on behalf of the Crown at any court
of criminal jurisdiction may prefer against any person who has
been cominmitted for trial at such court a bill of indictment for
the charge on which the accused has been so committed or for
any charge founded on the facts or evidence disclosed in the
depositions taken before the justice.]

3. The Attorney General or any one by his direction or
any one with the written consent of a judge of any court of
criminal jurisdiction or of the Attorney General, may prefer
a bill of indictment for any offence before the grand jury of
any court specified in such consent ; and any person may
prefer any bill of indictment before any court of criminal
jurisdiction by order of such court.

4. It shall not be necessary to state such consent or order
in the indictment. An objection to an indictment for want of
such consent or order must be taken by motion to quash the
indictment before the accused person is given in charge.

5. Save as aforesaid no bill of indictment shall after the
commencement of this Act be preferred in any province of
Canada."

NOTE.-The only anfendnent consists in the insertion of subsection 2. The
subsequent subsections are renumbered to accord with this change.

By inserting immediately after section 678 the following
section:-

[" 678kA. Either before or during the sittings of any court of
criminal jurisdiction, the court, or any judge thereof, or any
judge of any superior or county court, if satisfed by evidence upon
oath that-any person within the province likely to give material
evidence, either for the prosecution or for the accused, will not
attend to give evidence at such sittings without being compelled so
to do, may by his warrant cause such witness to be apprehended,
and forthwith brought before such court or judge, and such witness
may be detained on such warrant before such court orjudge or in
the common jail with a view to secure his presence as a witness,
or, in the discretion of the court or judge, may be released on a
recognizance, with or without sureties, conditioned for his appear-
ance to give evidence."]

NOTE.-Intended to meet the case of abseonding witnesses. Section 583 provides a
similar means of secuiring the attendance of a witness upon a preliminary investiga-
tion, but there is no corresponding provision as to witnessea required at the sessions
or assizes. An unwilling witness served with a subpena may abscond, and there is
no way of enforcing his attendance until the trial upon proof of default. See section
678.



Section 6S0.-By substituting the following therefor -
"GSO. When the attendance of any person confined in any

prison in Canada, or upon the limite of any jail, je required
in any court of criminal jurisdiction in any case cognizable
therein by indictment, the court before whom such prisoner
is required to attend may, or any judge of such court or ofany
superior court or county court, [or any chairman of General
Sessions,] may, before or during any such term or sittings at
which the attendance of such person is required, make an
order upon the warden or jailer of the prison, or upon the
sheriff or other person having the custody of such prisoner,-

(a.) to deliver such prisoner to the person named in such
order to receive him ; and such person named shal, at the
time prescribed in such order, convey such prisoner to the
place at which such person is required to attend, there to
receive and obey such further order as to the said court seeme
meet; or

[(b.) to himself convey such prisoner to such place, there to
receive and obey sncb further order as to the said court seems
meet; and in such latter case, on being served with the order
and being paid or tendered his reasonable charges, such warden,
jailer, sheriff or other person shall convey the prisoner to such
place and produce him there according to the exigency of the
order."]

Norr.-The only change is in the insertion of the words in square brackets and
the addition of paragraph (b). See ImpL Act, 16 & 17 Vict., ch. 30; Taylor on
Evidence 9th Ed., s. 1275, 1276.

This paragraph was suggested by the late Chief Justice Davie of British Columbia,
and will, especially in that province, effect a considerable saving of expense.

Section 6S7.-By substituting the following therefor:-
"6S7. If upon the trial of an accused person [such facts

are] proved upon the oath or affirmation of any credible
witness that [it can be reasonably inferred therefrom] that any
person whose deposition bas been taken in the investigation
of any charge ie dead, or so ill as not to be able to travel, or is
absent from Canada, and if it ie proved that such deposition
was taken in the presence of the person accused, and that
hie counsel or solicitor had a full opportunity of cross-examin-
ing the witness, then if the deposition purports to be signed by
the [judge or] justice before whom the same purports to have
been taken, it shall be read as evidence in the prosecution
without further proof thereof, unless it le proved that such
deposition was not in fact signed by the judge or] justice
purporting to have signed the sanie.

[(2) In this section the word " deposition " includes the
evidence of a witness given at a trial."]

Nor.-Under the section as it stands, it is doubtful if depositions at a previous
trial can be read. See Article Canada Law Journal of Feby., 1899, p. 91.

Rejected by Senate in 1897.

By inserting. the following section immediately after section
701:-
- ["70[A. In order to prove the age of a girl or child or

young person for the purposes of sections 181, 186, 210, 211,
216, 261, 269, 270, 288 and 284, the following shall be suffi-
cient prima facie evidence :

(a.) Any entry or record by an incorporated society or its
officers having had the control or care of the girl at or about



the time of the girl being brought to Canada, if such entry or
record has been made before the alleged offience was committed.

(b.) In the absence of other evidence, or by way of corrobo-
ration of other evidence, the judge or, in cases where an
offender is tried with a jury, the jury before whom an indict-
ment for the offence is tried, or the justice before whom a pre-
liminary inquiry thereinto is held, may infer the age from the
appearance of the girl."]

NoTE.-The two clauses 186A and 701.% are suggested to reniove technical
difficulties in consequence of which the law has becone alnost a dead letter. Sec
Statutes. of Ontario 1893, chap. 45; 1895, chap. 52.

Section 702.-By substituting the following therefor:-
"702. When any cards, dice, balle, counters, tables or

other instruments of gaming used in playing any unlawful
game are found in any house, room or place suspected to be
used as a common gaming house, and entered under a warrant
or order issued under this Act, or about the person of any of
those who are found therein, it shall be primâ facie evidence,
on, the trial of a prosecution under section 198 [or section 199],
that such house, room or place is used as a common gaming
house, and that the persons found in the room or place where
such tables or instruments of gaming are found were playing
therein although no play was actually going on inthe presence
of the officer entering the same under such warrant or order,
or in the presence of those persons by whom he is accompanied
as aforesaid."

NOT-The only material change is the insertion of the words within square
brackets. This is to inake certain evidence sufficient on the trial of a prosecution
under section 199, as it isalready on the trial of a prosecution under section 198.

Section 7 0 3 .-- By substituting the following therefor--
"703. In any prosecution under section 198 for keeping

a common gaming house, or under section 199 for playing or
looking on while any other person is playing in a common
gaming house, it shall be primâ facie evidence that a house,
room or place is used as a common gaming house, and that
the persons found therein were unlawfully playing therein-

(a.) if any constable or officer authorized to enter any house,
room or place, is wilfully prevented from, or obstructed or
delayed in entering the same or any part thereof; or

(b.) if any such house, room or place i found fitted or pro-
vided witb any means or contrivance for uulawful gaming, or
with any means or contrivance for concealing, removing or
destroying any instruments of gaming."

NOT.-Tie object of this amendmnent is the sane as that of the smjndment of
702, supra. The only change is that the provision is made applicable to section 199
as well as to section 198.

By inserting immediately after section 707 the following
section -

[" 707A. In any prosecution, proceeding or trial for any
oence under section 38 1À, a brand or mark, duly recorded or
registered under the provisions of any Act, ordinance or law,
on any cattle shall be primd facie evidence that such cattle are
the property of the registered owner of such brand or mark, and
possession by the person charged, or by others in hie employ
or on his behalf, of any such cattle marked with such a brand
or mark of which ho i- not himself the registered owner, shall



throw upon the accused the burdon of provingthat such cattle
came lawfully into hie possession or into the possession of such
others in his employ or on his behalf, unless it appears that
such possession by others in his employ or on his behalf was
without his knowledge and without his authority, sanction or
approval."]

NorsL--See sention 331A ante.

Section 729. By substituting thefollowing therefor:-
«729. The taking of the verdict of the jury or other proceed-

ing of the court shall not be invalid by reason of its happening
on Sund4y [or on any other holiday."]

NorE.-The words in »quare brackets are new and the amendment propomed is
desirable to reniove doubt.

Section 760-By substituting the following therefor
'760. In the province of Nova. Scotia a calendar of the

criminal cases shall be sent by the Clerk of the Crown to the
grand jury in each term, together with the depositions taken
in each case and the names of the different witnesses."

NOTE. -This %ecti',n applies only to Nnva Scotia. The amendment consists in
striking out the last two lnes of the section which read thug: " And the indictments
shall not be made out, except in Halifax, until thu grand jury so direct." One uf tht
judges has pointed out that the distinction thus inade between Halifa. and the coun-
try ts not now neoessary and is very inconvenient in practice. Practitioners have
communicated the same view.

Section 763-By inserting after the word "includes" in
the second line of paragraph (b) thereof, the following words -
["In the province of Ontario the County Crown Attorney."]

NoT.-The County Crown Attorney i. the prosecuting officer in that province.

Section 765.-By substituting the following therefor :-
"765. Every person committed tojail for trial on a charge

of being guilty of any of the offences which are mentioned in
section 539 as being within the jnrisdiction of the General
or Quarter Sessions of the Peace, may, vith his own consent
(of which consent an entry shall thon be made of record),
and subject to the provisions herein, be tried in any province
under the following provisions out of sessions and out of the
regular term or sittings of the court, whether the court before
which, but for snch consent, the said person would be triable
for the offence charged, or the grand jury thereof, ie or is not
then in session, and if such person is convicted, ho may ho
sentenced by the judge.

[2. A person who has been bound over by a justice under
the provisions of section 601 and has either been unable to find
bail or been surrendered by his sureties, and is in custody on
such a charge, or who is otherwise in custody awaiting trial
on snch a charge, shall be deemed to be committed for trial
within the meaning of this section."]

Noms.-The Supreme Court of Nova Sootia has held that the present section only
applies when, the peron is actually and formally " committed for tria," and not to

the the caes t whch t isn.o pooes to exte-nd it, so that in that province, the
advantage of speedy trial cannot be lad in those cases.

Section 766.-By adding thereto the following subsection:
"2. Where the judge does not reside in the county in which

the prisoner is committed, the notification required by this
section may be given to the prosecuting officer, instead of to



the judge, and the prosecuting officer shall in such case, with
as little delay as possible, cause the prisoner to be brought
before him."

Seétion 7 6 7 .- By substituting the following therefor
"767. The judge [or such prosecuting officer] upon having

obtained the depositions on which the prisoner was so com-
mitted, shall state to him,-

(a.) that he is charged with the offence, describing it;
(b.) that he has the option to be forthwith tried before a

judge without the intervention of a jury, or to remain in cus-
tody or under bail, as the court decides, to be tried in the
ordinary way by the court having criminal jurisdiction.

[2. If the prisoner has been brought before the prosecuting
oficer, and consents to be tried by the judge, without a jury,
such prosecuting officer shall forthwith inform the judge, and
the judge shall thereupon fix an early day for the trial and
communicate the saine to the prosecuting officer; and in such
case the trial shall proceed in the manner provided by sub-
section 3.]

8. [If the prisoner has been brought before the judge and
consents to be tried by him without a jury,] the prosecuting
officer shall prefer the charge against him for which he has
been committed for trial, and if, upon being arraigned upon the
charge, the prisoner pleads guilty, the prosecuting officer shall
draw up a record as nearly as may be in one of theforms MM
or NN in schedule one, such plea shall be entered on the re-
cord, and the judge shall pass the sentence of the law on such
prisoner, which shall have the same force and effect as if
passed by any court having jurisdiction to try the offence in
the ordinary way.

4. If the prisoner demands a trial by jury, he shall be re-
manded to jail.

15. Any prisoner who has elected to be tried by jury, may,
notwithstanding such elention, at any time before such trial
has commenced, and whether an indictment has been preferred
against him or not, notify the sherifF that he desires to re-eleet,
and it shall thereupon be the duty of the sheriff and judge or
prosecuting oficer to proceed as directed by section 766, and
thereafter unless the judge, or the prosecuting offlcer acting under
subsection 2 of that section, is of opinion that it would not be in
the interests of justice that the prisoner should be allowed to
make a second election, the prisoner shall be proceeded against
as if his said first election had not been made."]

NoTE. -It has been held that the technical effect of a prisoner's having once elected
to be tried by jury is that hie power to elect has been thereby exhausted, a consequence
which there is no reason for naintaining except a mere techuical reason. The rule
delays a trial uselessly, involves increased expense to the Crown and the prisoner, and
prolongs the time of inprisonment of a muan who on the trial may be found not.
guilty. Subsection 5 therefore proposes that prisoner nay re-elect. The other
changes are necessitated by the change of procedure under section 766.

Section 784.-By repealing the subsection substituted for
subsection 3 thereof, by chapter 40 of the Statutes of 1895, and
substituting the following:-

"3. The jurisdiction of the magistrate in the provinces of
Prince Edward Island and British Columbia, [and in the
North-West Territories,] and the district of Keewatin, under
this Part, is absolute without the consent of the party charged



[except in cases coming within the provisions of section 785,
and except in cases under sections 789 and 790 where the
person charged is not a person who under section 784, sub-
section 2, can be tried summarily without hie consent."]

Section 7S5.-By substituting the following therefor:-
"785-If any person is charged in the province of

Ontario before a police magistrate or before a stipendiary
magistrate in any county, district or provisional county in such
province, with having committed any offence for which he
may be tried at a Court of General Sessions of the Peace, or if
any person ie committed to a jail in the county, district or
provisional county, under the warrant of any justice of the
peace, for trial on a charge of being guilty of any such offence,
such person may, with his own consent, be tried before such
magistrate, and may, if found guilty, be sentenced by the
magistrate to the saine punishment as lie would have been
liable to if he had been tried before the Court of General
Sessions of the Peace.

[" 2. This section shall apply also to police and stipendiary
magistrates and recorders of cities and incorporated towns in
every other part of Canada.

8. Sectione 787 and 788 do not extend or apply to cases
tried under this section; but where the magistrate has jurisdi-
tion by virtue of this section only, no person shall be sum-
marily tried thereunder without hie own consent."]

NOTP..-The only change i: in the addition of submections two and three.
Section 785 at prt.nt applies to Ontario nnly, and it is proposed to extend it to

cities and incorporated towns elsewhere.
The proposed subsection 31s iutended to inake clear that where a pri.touer elects to

he tried under this section the punishment. if he ix fnund guilty, i to be the same as
if he were tried otherwise. Thia was no doubt the intention of the present section
7ô5. Sections 787 and 788 provide for th punikhment by the magistrate in ordinary
case under theSumuary Trials Part, Section 785 declares that u Cases under that
aection a prisont.r may be sentencœd to the same punishment to which he would have
been liable if he had been tried before the Court of General Sessions of the Peace,
und at such general sessions a greater punishment might by law be inflicted than
where the magstrate oonvicts under sections 787 and 788. A doubt baving been ex.
presped whetber, notwithatanding the terms of section 785, the punishment to be
imposed thereunder is not lùnited by sections 787 and 788, it is expedient to remove
mny such possible doubt.

Section 789.-By substituting the following therefor
"789.-When any person ie charged before a magistrate

with theft or with having obtained property by false pretehices,
or with having unlawfully received stolen property, and the
value of the property stolen, obtained or received exceeds ten
dollars, and the evidence in support of the prosecution i, in
the opinion of the magistrate, sufficient to put the person on
hie trial for the offence charged, such magistrate, if the case
appears to him to be one which may properly be disposed of
in a summary way, shall ieduce the charge to writing, and
shall read it to the said person, and, unless such person is one
who[,under section 784, subsection 2,J can be tried sunimarily
without his. consent, shall then. put to him the question
mentioned in section 786, and shall explain to him that he is
not obliged to plead or answer before such magistrate, and
that if he .does not plead or answer before him, he will be
committed for trial in the usual course."

Nom.-The amendment consista in striking out the words "and may be adequately
punished by virtue of the powere conferred by this Pars," in lines 9,iO and Il of the
original and in the insertion of the words in square bracketa.



This sectior gives. the magistrate, undler certain circumstances, jurisdiction to try
theft, ete.. where the value of the property exceeds $10, if ho thinks the offence may
be adequately punished under this part. The words struck out are no longer neces-
sary and niay be misleading, because since the passing of the Act of 52 Victoria,
cIapter 46, the magi.strate mnay in such cases impose the sanme punisliment as if thp
accused hadbeen convicted upon indictment.

Section 790.-By substituting the following therefor :-
"790. If the person charged as mentioned in the next

preceding section consents to be tried by the magistrate, the
magistrate shall then ask him whether he is guilty or not
guilty of the charge, and if such person says that he is guilty,
the magistrate shal then cause a plea of guilty to be entered
upon the proceedings, and sentence him to the same punish-
ment as he would have been liable to if he had been convicted
upon indictment in the ordinary way; and if he says that he
is not guilty, [he shall be remanded to jail to await his trial
in the usual course."]

NoT.-The amendnent consists in the substitution of the words within square
brackets for " the magistratesliall proceed as provided in section seven hundred and
eighty-six." The section now provides that if a person charged under the preceding
section with theft, etc., where the value of the property exceeds $10, pleads not
guilty, thein magistrate shall proceed as provided lu section 780. So proceeding, he
can in case of conviction, impose a sentence of only six months'imprispnment, while
if the priîtiner pleads guilty, ho can under this section impose the same punish-
nent as if the case had been tried in the ordinary way. The amendment docs away
witti this anomaly. It takes away the jurisdiction of the magistrate to try such
cases at all where the prisoner says he is not guily. This makes the law as it was up
to the tine the Code was passtd. It is thought best that in such serious cases as may
arise unier these sections, the nmagistrate shonld have jurisdiction to try only where
the accused pleads guilty. It ivil be seen, however, that so far as magistrates in
cities and towns are concerned, this bill proposes to largely extend their jurisdiction,
miaking it the saine in all the provinces as that of magistrates in Catario under
section 785.

Section S I.-By substituting the following therefor
"Ml01. The niagistrate adjudicating under the provisions

of this part shall transmit the conviction, or a duplicate of the
certificate of dismissal, with the written charge, the depositions
of witnesses for the prosecution and for the defence, and the
statement of the accused, [to the clerk of the peace or other
proper ofhicer for the district, city, county or place wherein
the offence was committed, there to be kept by the proper
officer among the records of the general or quarter sessions of
the peace or of any court discharging the funetions of a court
of general or quarter sessions of the peace."]

Nonr.-Under section 801 the records are to be sent to the next court of General
or Quarter Sessions, and that court may not meet for months. The amendment is
adapted from section 822 in Part LVI., Juwenile Offenders.

Section 806.-By repealing this section, as it is amended
by Chapter 57 of the Statutes of 1894.

NoTE. -See section proposed to ho substituted for section 927, and the note thereto.

Section S27.-By repealing this .section.
NoTr.-See section proposed to be substituted for section 927, and the note thereto.

Section 832.-By substituting the following therefor :-
"832. Any court by which and anyjudge under Part LIV or

magistrate under Part LV by whom judgment is pronounced
or recorded, upon the conviction of any person for treason orany
indictable offence, in addition to such sentence as may other-
wise by law be passed, may condemn such person to the pay-
ment of the whole or any part of the costs or expenses incurred
in and about the prosecution and conviction for the offence of



which he is convicted, if to such court or judge it seems fit
so to do; [and the court or judge may include in the amount
to be paid such moderate allowance for loss of time as the
court or judge, by affidavits or other inquiry and examination,
ascertains to be reasonable;j and the payment of such costs
and expenses, or any part thereof, may be ordered by the
court or judge to be made out of any moneys taken from
such person on hie apprehension (if sncb moneys are bis
own), or may be enforced at the instance of any person liable
to pay or who bas paid the same in such and the saine
manner (subject to the provisions of this Act) as the pay-
ment of any costs ordered to be paid by the judgment or
order of any court of competent jurisdiction in any civil action
or proceeding may for the time being be enforced: Provided,
that in the meantinie, and until the recovery of such costs and
expenses from the person so convicted as aforesaid, or fron hie
estate, the saine shall be paid -and provided for in the same
manner as if this section had not been passed; and any money
which is recovered in respect thereof fron the person so con-
victed, or fron his estate, shall be applicable to the reimburse-
ment of any person or fund by whom or out of which such
costs and expenses have been paid or defrayed."

Section 83S. By repealing subsection 1 thereof and substi-
tuting thefollowing therefor:

"8 38. If any person who is [charged with] an indictable
offence in stealing, or knowingly receiving, [or obtaining byfalse
pretences,] any property, is indicted for such ofence, by or on be-
half of the owner of the property, or his executor or administrator,
and convicted thereof, or is tried before a judge or justice for such
offence - under any of the foregoing provisions and convicted
thereof, the property shall be restored to the owner or his repre-
sentative."

And by repealing subsection 3 thereof, and substituting the.
following therefor:

" 3. If it appears before any award or order is made, that any
valuable security has been bond fide paid or discharged by any
person liable to the payment thereof, or being a neqotiable instru-
ment, has been bon fide taken or received by transfer or delivery,
by avy person, for a just and valuable consideration, without any
notice, or without any reasonable cause to suspect that the same
had, by any indictable offence been stolen, [or received, or obtain-
ed by false pretences,] or if it appears that the property stolen,
[or received, or obtained] has been transferred to an innocent pur-
chaser for value, who has acquired a lawful title thereto, the court
or tribunal shall not award or order the restitution of such
aecurity or property."

No'rE.-Restitution may be oidered in England in cases where property is obtained
by false pretenses on the same terme as in cases of theft or receivng, and there seems
to be no good reason why it should not be so here also. Seo Bentley v. Vilmont,
(1887) Law Reports, 12 Appeal Cases, 476.

Section 846.-By substituting the following therefor:
"846. No information, complaint, warrant, conviction or

other proceediàè under this Part shall be deemed objectionable
or insufficient on any of the following grounds, that is to say:

(a) that it does not contain the name of the person injured,
or intended or attempted to be injured; or
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(b) that it does not state who is the owner of any property
therein mentioned; or

(c) that it does not specify the means by which the offence
was committed; or

(d) that it does not name or describe with precision any
person or thing :

Provided that the justice may, if satisfied that it is neces-
sary for a fair trial, order that a particular, further describing
such means, person, place or thing, be furnished by the prose-
cutor.

[2. The description of any offence in the words of the Act,
or any order, by-Iaw, regulation or other document creating
the offence, or any similar words, shall be suficient in law."]

NOTE:-See Imperial Act 42 and 43 Vict. (1879) c. 49, s. 39; Reginia v. Coulson,
24 Ontario Reports, 247, 249.

Section 872.-By adding the following paragraph at the
end of subsection 1 thereof

[" (c) Whenever under such Act or law imprisonment with
bard labour may be ordered or adjudged in the first instance
as part of the punishment for the offence of the defendant,
the imprisonment in default of distress or of payment may be
with hard labour."]

Nona:-Suggested by Mr. Pelton, Q.C., of Yarmouth, N.S.

916.-By striking out the first five linos of subsection 2
and substituting the following therefor:--

"2. If such court is a superior court having criminal juris-
diction one of such rolls shall befiled with the clerk, prothono-
tary, registrar or other proper officer.

[ (a.) In the Province of Ontario, of the High Court of
Justice."]

NoTE:-The section as it now stands needs this alteration because the "divisions"
of the High Court have been for practical purposes abolished.

Section 927.-By substituting the following therefor
"927. Whenever no other provision is made by any law of

Canada for the application of any fine, penalty or forfeiture
imposed for the violation of any such law or of the proceeds
of an estreated recognizance, the same shall be paid ôver by
the magistrate or officer receiving the same to the Treaturér of
the Province in which the same is imposed or recovered,;to be
by him paid over to the municipal or local authority, if ably,
which wholly or in part bears the expenses of administering
the law under which the same was imposed or recovered, or to
be applied in any other manner deemed best adapted to attain
the objects of such law and secure its due administration,
except that-

(a) all fines, penalties and forfeitures imposed in respect of
the breach of any of the revenue laws of Canada, or imposed
upon any officer or employee of the Government of Canada in
respect of any breach of duty or malfeasance in his office or
employment, and the proceeds of all recognizances estreated
in connection with proceedings for the prosecution of persons
charged with such breaches or malfeasance, and

(b) al fines, penalties and forfeitures imposed for whâtéver
cause in any preeding institited at the instance of the'Gbv-
ernment of Canada or of any departnient thereof in 'whiéh



that Government bears the cost of prosecution, and the pro-
ceeds of ail recoonizances estreated in connection with sucb
proceedings, shall belong to Her Majesty for the public uses
of Canada, and shall be paid by the Magistrate or officer re-
ceiving the same to the Receiver General and form part of the
Consolidated Revenue Fund of Canada.

Provided that nothiug in this section contained shall affect
any right of a private person suing as well for ler Majesty
as for himseolf, to the .noiety of any fine, penalty or forfeiture
recovered in his suit."

NOic :-Makes general provision covering all fin". etc. Ifs restilt of corres-
pondétnce with the several Provincial Governments. Se. 806 and 827, niaking partial
provision, it is proposed to repeal.

Section 94a.-By substituting the following therefor:-
"948. The duties imposed upon the sherif, jailer, medical

officer or surgeon by the [three] sections next preceding, may
be, and, in bis absence, shall be performed by bis lawful
deputy or assistant, or other officer or person ordinarily acting
for him, or conjointly with him, or discharging the duties of
any euch officer."

Nor.-The section as it stands has "two" instead of "three" in the second lino
whicl in ob-iouslyit mistake.

Section '5.5.-By adding at the end of subsection 8 thereof
the following -

["and provided iarther that where any one is sentenced for
any offence who is, at the date of such sentence, serving a
term of imprisonnient in a penitentiary for another offence, he
nmay be sentenced for a term shorter than two years to im-
prisoument in the same penitentiary, such sentence to take
effect from the termination of bis existing sentence or gen-
tences."]

NoTz.-Suggeited by Mr. Whiting, County Crown Attorney at Kingston. Would
apply to attempts at escape, assaults on officers, &0.

Section 9D7.-By substituting the following therefor:-
"957. Wbenever whipping may be awardÎed for any of-

fence, the court may sentence the offender to be once, twice
or thrice whipped, within the limits of the prison, under the
supervision of the medical officer of the prison, or if there be
no such officer, or if the medical officer be for any reason upa-
ble to be present, then, under the supervision of a surgeon or
physician to be named by the Minister of Justice, in the case
of prisons under the control of the Dominion, and in the case
of other prisons by the Attornoy General of the province' i
which such prison is situated.

2. The number of strokes shall be specified in the sentence;
[and the instrument to be used for whipping ehallbe a cat of
nine tails unless some other instrument is specified in the
sentence.]

8. Whenever practicable, every whipping shall take place
not less than teni days before the expiration of any term of
imprisonment to which the offender is sentenced for the
offence.
- 4. Whipping shall not be inflicted on any female."



Section 95S, as amended by chapter 32 of the statutes of
1893.-By substituting thefollowing therefor:-

" 9 . Every court of criminal jurisdiction and every magis-
trate under Part L V. before whom any person is convicted
of an ofence and is not sentenced to death, shall have power
in addition to any sentence imposed upon such person, to require
him forthwith to enter into his own recognizances, or to give
security to keep the peace, and be of good behaviour for any term
not exceeding two years, and that such person in default shall be
imprisoned for not more than owe year after the expiry of his
imprisonment under his sentence, or until such recognizances are
sooner entered into or such security sooner given, and any person
convicted, [by any such court or magistrate] oj an indictaole
offence punishable Wiith imprisonment for five years or less may
befined in addition to or in lieu of any punishment otherwise
authorized, in ivhich case the sentence may direct th'at in default
of payment of Ais fine the person so convicied shall be imprisoned
until .uch fine is paid, or for a period not exceedingfive years, to
commence at the end of the term of imprisonment awarded by the
sentence, orforthwith as the case may require."

[2. Any person convicted of an indictable ofence punishable
with imprisonment for more than five years may be fmed, in
addition to, but not in lieu of, any punishment otherwise
ordered, and in such case, also, the sentence may in like man-
ner direct imprisonient in default of payment of any fine im-
posed."]

NOTE. -The words in square brackets are new. The amendment in subsection 1 is
intended to remove a doubt as to whether a niagistrate under the Summary Trials
Part (LV) can impose a fine in lieu of imprisonment in a case within section 787.
The 2nd subsection is designed especially for the Yukon rerritory where the expense
of maintaining long term prisoners is very great.

Section 971.-By substituting the following therefor
"971. In any case in which a person is convicted before

any court of any offence punishable with not more than two
years' imprisorment and no previous conviction is provedl
against him, if it appears to the court before which lie le si
convicted, that, regard being had to the [age,] character, and
antecedents of the offender, to the trivial nature of the offence,
and to any extenuating circumstances under which the offence
was committed, it is expedient that the offender be released on
probation of good conduct, the court may, instead of sentencing
him at once to any punishment, direct that he be released on
his entering into a recognmzance, with or without sureties, and
during such period as the court directs, to appear and receive
judgment when called upon, and in the meantime to keep the
peace and be of good behaviour.

[2. Where the offience is punishable with more than two
years' imprisonment the court shall have the same power as
aforesaid with the concurrence of the counsel acting for the
Crown in the prosecution of the offender.]

3. The court may, if it thinks fit, direct that the offender
shall pay the costs of the prosecution, or some portion of the
same, within such period and'by such instalments as the court
directs."

NOTE.-Section 971 enacts that in the case of an offence "punishable with not more
than two years' imprisonment " (that is, two years being the maximum punishment
for the offence) the court may under certain circumstances and on certain conditions,
instead of sentencing the offender at once, direct his release on probation of good con-



duct. Previous to the statutory enactment the court had or assumed this power in
the case of offences without the restriction as to two years ; and it bas smene the
statute been found that a suspended sentence may be proper in the case of an offence
punishable (as a maximum) with moie than two years' imprisonment. It is therefore
proposed to make the statutory enactment conform to the law as it previously stood,
adding only the proviso that the arosecuting counsel concur. The amendment consists
in the addition of subsection 2 as shown above and in renumbering the existing sub-
section 2 ns 3.

The Senate in 1897 changed "youth " to "age."

Schedule One, Form J.-By substituting the following
therefor

"J.--iSection 569.)

INFORMATION TO OBTAIN A SEARCH WARRANT.

canada.
Province of
County of

The information of A.B., of
in the said county (yeoman), taken this

day of in the year
before me, J.S., Esquire, a justice of the peace, in and for the
district (or county, etc.,) of , who says that
(describe things to be searched for and ofence in respect of which
search is made), and that he has just and reasonable cause to
suspect, and suspects, that the said goods and chattels, or some
part of them are concealed in the (dwelling-house, &c.) of C.D.,
of in the said district (or county, etc.) (here add the causes
of suspicion, whatever they may be): Wherefore (he) prays that
a search warrant may be granted to him to search the (dwell-
ing-house, &c.), of the said C.D., as aforesaid, for the said goods
and chattels so stolen, taken and carried away as aforesald (or
as the case may be).

Sworn (or affirmed) before me the day and year first above
mentioned, at in the said county of

J.S.,
J.P., (name of district or county, etc)."

NorE.-This is to correct a manifest slip in the position of the words " (describe
things to be ecarched for and offence in respect of iwhich search is ,aad.)"

Schedule One, Forms BB and CC.-By substituting the
follow ng therefor -

"BB.-(Section 601.)

RECOGNIZANCE O, BAIL

Canada,
Province of
County of

Be it remembered that on the day of , in
the year A.B. of (labourer) L. M.
of ,.(grocer),-and N. O. of , (butcher), personally
came before (us) the undersigned, (two) justices of the peace
for the county of , and severally acknowledged
themselves to owe to our Sovereign Lady the Queen, ber heirs



iand successors, the several sums following, that is to say: the
said A.B. the sum of , and the said L.M. and N.O.
the sum of , each, of good and lawful current money
of Canada, to be made and levied of their several goods and
chattels, lands and tenements respectively, to the use of our
said Sovereign Lady the Queen, her heirs and successors, if he,
the said A.B., fails in the condition endorsed (or hereunder
written).

Taken and acknowledged the day and year first above
mentioned, at before us.

J. s.
J. P. (Name of county.)

The condition of the within (or above) written recognizance,
is such that whereas the said A. B. was this day charged
before (us), the justices within mentioned for that (&c., as in
the warrant) ; if, therefore, the said A. B. appears at the next
[superior court of criminal jurisdiction] (or court of general or
quarter sessions of the peace) to be holden in and for the
county of , and there surrenders himself into the
custody of the keeper of the common jail (or lock-up bouse)
there, and pleads to such indictment as may be found against
him by the grand jury, for and in respect to the charge afore-
said, and takes bis trial upon the same, and does not depart
the said court without leave, then the said recognizance to be
void, otherwise to stand in full force and virtue.

" CC.-(Section 602.)

WARRANT OF DELIVERANCE ON BAIL BEING GIVEN FOR A PRISONER
ALREADY COMMITTED.

Canada,
Province of
County of

To the keeper of the common jail of the county of
at , in the said county.

Whereas A. B. late of , (labourer),'has before (us)
(two) justices of the peace in and for the said county of

, entered into his own recognizance, and found sufficient
sureties for his appearance at the next [superior court of
criminal jurisdiction] (or court of general or quarter sessions
of the peace), to be holden in and for the county of ,
to answer our Sovereign Lady the Queen, for that (&c., as in
the commitment), for which he was taken and committed to
your said common jail: These are therefore to command you,
in Her Majesty's name, that if the said A. B. remains in your
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custody in the said common jail for the said cause, and for no
other, you shall forthwith suffer him to go at large.

Given under our hands and seals, this
, in the year , at

aforesaid.

day of
in the county

J. S. [SEAL.]
J. N. [sEAL.)
J. P. (.Name of county.)"

NoTE.-The old courts of Oyer and Terminer and General Jail Delivery have been
done away with in niost of the provinces, but their names aile retained in these forrns.
It is proposed to substitute the words in square brackets.


