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The Nurse and The Law
I

Hr TIIK IU>\ORAI«I,K WILLIAM
Jiisliiv iif tin* Siipr*'

Ml >ST layriH-n iuhI soiih> lawyers

consider law as a enlleetioii of

irrational rules caleiilateil ti>

entni|i the unwary and incidentally to

make money for its professors. Some
brnin hi's of tiie law in soini" I'ouiitries

may il''>erve that reijroaeh; for example,

the Imw of land is still, in some st.'ites, of

' ceiNiilicated and archaic n:itnre, full of

.les I he re:ison for which li;is lonn dis-

inpe.'ired -if any sound reason ever diil

in f'lct exist.

Hut the law as it affects the nurse in

her ("ipMcity of nurse is pl;iin and simple,

!iii<l till' exercise of common sense will in

the main keep her safe.

WliMt is law? if the human race li\cd

as the Cyclopes of Homcl-, separ;ite ;inil

apart, tliere would he no need of Law, each

wouiil lieu law unto him-rif. Mut once a

state of society exists and man has intei-

coursc with his fellows, there must he

sonic rule governiiif; that intercourse if

the society is to survive. It may he that

a strmur man or family or class will hy
force impress its (jovermnent upon the

rest; t it may he that all are e(|ual or as

neariv c(|ual as their varyinj: jjifts and
powci- permit. In any case, hy far the

erpati" part of the intercourse hetween in-

(iivi(iii:ils will he hetween those who are

sulist:>i,tialiy oijual. "Customs (jrow up;

some ire found useless or even harmful
ami >.< '•opjM-d, others are found henefi-

oial :r I are retained, it is the>.' which
Iripcn 'ito law—that is, the principles

junilci, uifj these customs hecomi' law-

h'lndi' uj>on all individuals.

Jui - ill the past have taken a lead-

RKNWK K UIDDKLI, LLI). En.

mv <'i>iirf n( (>i.'.ari<i

iiiK part in cxpressinit tlie Ijiw, nivinit it a

form of word>. hut if evei judnes iiuiile law

that time is past, at least in theory, !ind

now the whole function of the judkje is to

h!id out what the haw is and apply it to

the case in Icuiil.

Human nature is pretty much the .samt;

in .all lands and in all :i);es, .-iiid it is not n
matter of a.-tonishment 'hat the principles

u|)on which all (M'oples );overn their con-

duct toward each tither are pretty niucli

the same everywhere, .allowance Ix-int;

made for environment and relative ad-

vance in civilization.

Nearly foui'teen hundred years a^o thif

t:re.it Hom;in llmperor, or rather his en

in\\yers, laid it down: "The precepts ui

the law are these to live hoiiorahly, Ito

harm no one, to trive every one his due."

Hut all these preci-pts had existed in thi>

law for (lenerations and had heeii fre-

(jueiitly expressed, alheit in a discon-

nected ;iiii| iioiiscientitic form.

1 here are of course local regulation;

>

and rules laid down hy parli.'iment. lejjis-

l.ature, and city councils; and these all

jrood citizens must learn and resiH'ctj.

Mut ill ninety-nine matters of daily life,

the ohservance of .lustiiiiairs precepts

will keep oii(> in the safe path.

Indeed, {•'< all practical puriH).-.e,s, th<'

three preci s can he reduced to one.

"(live every o!ie his clue."

The lights of anyone in re.-|M'ct to ns

and the correlative duties which we owe to

him, that is, his due, nijiy dejx'iicl uiwiii

the moral law, whether that is an ininuv

diate nift of the Creator to man or tlie

result of a lot II course of evolution. Many
till

I



4.1
THE NURSE ANP THE LAW

„, th.wo m..n.l <l..ti.-s, kin(Jn..ss. respe.-t,

H,..u>n.sitv, in 1..V.- prrf.Trn.K ..no a..-

„,hor, an.l tl.c lik.-, .•iviliml natun-s l.iivp

:u„l ,1., ix.t Mttcn.pt to .'uf Mv.-. N.. .-n'-

n .wa.luv. vv.-ul-l M«:ir.l ms a «.«"l .iti-

„.„ on.- who, how.-v.-r v.,...- .I- :.n.l

vMH-ratcl, wuul.l Lav f..iiv-.wo littl.-

,.hil.lr.-n t..rn hy slu.-l.our. ..ut ..f tlu-

W0...1 l..'.auM- tlu- .v..<ii>t: lo'l<ll<"'-< •'•"'

grnvvl l.in. iilH.ul Lis ball l.ca.l. It is

„„tunlik.-lvthattl.e.l.ii.hvnn.an.ln.-ar

H ,tl,-.-l. an.l th.-ir piironts, too, w.To uui.l.

,„.,n-.-.vill..tl..i'r"l>l'<'<'''f"''-
""'''"""•

|,utiu...irstate..fs...i.'tysu.l.apr..."M-.l-

i„^ w(..il.l not 1.." t..Wat.'.i.

I„ th.'carlv i..-rio.l of And..-Sax..n. as

all otlu'V, rivili/.ation, n-lativ.- .luti.-s

,il ri-^l.ts w.Mv ill cr.'at ni.a-un- .l.'t.-i-

.<it

lui:

of

,,,i„..,ri.y status a .lave L.'.aUM- lu; wa-

.lav.'. M villnn l«raii~r !..• wa-^ a v 11.m:i,

l,a,„nl aiis.' I..- wa- a l.a.oM, ha.l .H-r-

i„ ,ix,..l ,h.iics. Tlio ml.' M.l.s.st< m

nulv n-latioi'.s; tl.r Imsl.ai:.! a.... wif.'.

e paivut a».l .•InM, l-'au- of Ixmii.

I.nsl.an.l or wif.-. pavnt or .•hill, hav.'

,1 ,.ir
y- Ml .luti.'s. A v.TV fcA ....•npa-

ti,>u.s..llliav..tl..'ir.l.iti.'s; „.. mnk.M.po''

,, „ ,...fnso to a.n'pt a .l.'.rnt >:u.-st sn

l„„n as th.M<- is r..oni for Inm "i.-l tin

a

ta

fa

tl

III

to

tlu

,.stisal.l.-anlwilliiiet..pay; m. f.-rry-

an raihvav. ..r st.-aiiiship lin.' ."in .Tfus.'

.,,,,,,,t a .l.M'ont trav.'l.M- s.. lonu as

,v is r....ni: the .•..miiu.n .arner must

„ ,,,,t p....ls (siu'l. as 1... .arri.-s; fro,,,

a, vono: apa>t, liow.'vor. from sue . sp.vial

casos, the riirhts ami .Imi-'s of in.livi<luals

t.Lanl .-a.'li otlioraro.l.-t.-rmin.-.l I'.v <""-

triict, harpiin, acriH-m.Mit.

It is not iu-.-ossa,y that tlu> .•..ntract

shlould 1)0 oxpross an.l openly stato.l; tlu>

a^airs of lifo .-oul.l n..t no on with -P'''"'

a,l<l <omf..rt if an express bargain had to

hd rna.lo at every turn. A.T..nlin>:ly th..

law savs that i-arpilns may ho w.ph'M.

that is, un.lorsto...l fn.m tho nature of

tho transa.tion. When voa or.lor i

iMH'fsteak from the butoher, he <i<>.

N|iros.siy acnv, in so many wi.r.ls, to

you a souii.l, wh..lesomo stoak; i.

tholoss tho naturo of iho traiisa.ti

that ho is .-..nMclonMl to havo anroo,!

,1„, ami, if tho st.ak is putri.l or un'

f„...l, ho has t.r..k.'n his bargain, you

„„t pay him, ami if by iiia.lvorto,,.

,.at -.1110 ami have pt..maino p..i>

vou .-an sue liiin for ilamanos.

S.. when ..no h..l.ls himsolf out - ;i

.,l,vsioian or a lawyor, ho imii'io.Uy :,-.,..

\xith a,iy..'io who .-mploy- him as - i.h

tl,;.' ho will apiily roa>n„.ililo ^kill .n.i

.aro in that .•i„i)l..yim nt; ai,.l, if foi v. .ut

,,f n-asonabl." skill or '-aro tl,.- i.ati., t ..r

,.li,M,t suffers, lu may su-,< th.- pn^fo.-hiiial

lliis l.H.ks vorv lik. .lot. nninmi: th.'

.lutiosbv status: but i:. th-'ory at l.M-nt is

,,„ito .litT.-n-nt. Whon- t!,.' 'hity i.^ Us-M

hy status, a- it ,. ,n s..m.' rouut,-,os wln.li

l,;.li,>v.> lh.-u,solv.-. to I'O oivili/,.-l. III.

,l,,ct..r .•am,..t r.-fuso to atton.l a„\ !-:,-

ticut who olTors and who is ablo aii.l -mH-

inu t.. pay; with us, i„ -.ur so- ,110.1

. \iij:l()-Sa\..t, civilization, wo havo ^:..i 1"-

. yuu.l that staK.'i tho .l...tor iu'..l i^'i

att.Miil anv..no !,. .loos not ^'l'""-^'' '" :"-

t,-„.l an.l h',- may -xoiriso that .•hoi-' :.-

;ubitra,ily as ho.soosfit; his .luty :mw-

„,ilv when he has acoopto.l tho oiuplnv-

im-iit . ami th.' fact of his boinii a .l...tor 1,1

itself impli.'s m. duty to anyou.'.

This impli<><l .hity d<.cs m.t .1' l.en'i

upon boiuji paid or ovoi, up..n the .'xptv-

tati..n of b.'inn pai.l ^thc pauper uhu>e

caso is takon up by d..et..r ..r huvN.-ri.*

,.„titl.-d to th.' same rare and skill a« the

,„illi..naire. Lawyers havo a jinzU- ^^ huh

koops thorn in min.l of tho law tlui, ,t is

th<> .'mpl.n-ment, n..t payiiv v.t or ho|K>

,fpavmont,whi<'hrais<'stho.lutv. More

r tl'

a"n<."thor some .-asks of bramlv own. 1
I'V

y\v. Coups. His men lot one of tii>

an.l s(.mo .>f tho li-pior was spilled

than two huu.l. I yoai-sap. ..no H<

uu.lortook t.) r.'m..vo from .>ne ee'

ai.i
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tiol apjM'ur that aiiytliiiiu wiis t" »«• pitiil

for tlif «'"!<. '>'•" ^^'"*" <""'CKH ^<i"l.

[{, r ml liiiil to pay. Hi' jiiinl'' m"-':

If Hcritiinl iiiiivftli ^'•>im-''<' n>k!<

And Itt" ll.i'iii f.ill iii"l "I""" III'" I'fi'ix'y.

\\ lit'ii •''iW f'T •''"' '""' I'M'""' ""'^^

1 .rii.'inl nni>l |mv t'.i- <1:iiikii:i-; iiiiil Im-

Mill liiu.-l p:i.V nll'i"ili:li hv pi..vi-

II. • wiij* iii't p;iiil l!i"»- '••'•<l^'> ti. iiinvc

lt„> saiiir piiiMiplc npplifs ti> tlii'

'I'lic p<isM>>liiii if a ci'ilirhMlc nr

a as a nurse, the Imliliim licr-i'lf

„(it I- a nurse, liatinian out a ^liiiinlc, or

riiiv. iti:^iuu ilcM's not rai-i' an\ iliily in tlic

,iur>. toward anyone. I'-ul llie nn inrnt a

;iur-riiiu:iues lierself a-^ -ucli. a iliilx arises

i„.r;iu-e a I'oiilract lias t". n citereil into.

The iiiipli'''! contrMct • r a'jrefn.ent (.f

'lic inn.-e is preeiseiy llir -;iiiii' a- tlml of

tlic il.Mtor or lawyer, na Is. an nmlrr-

takini: to u.s<' reasonalile tare anil -kill

ill thr ctnployMUMit rca>onalple skill, not

,„.,r siril\ tii( liicliest skill. 'I'lie <'o\n.-

!i\ .Inrtor in ^•eneral pnuiii e (.•miiol he

,\|"''I«il t.) have the >kill "f the <pe>i:il-

i-t ill :i lari:<' city, hut the ainiuni of c-ire

<
, l,r taken is the same; a country |'r:ii-

vtinmr can .-md >houlil lie as carefi;! a-

;|ir . iiicf siu'iieon or chief physician of the

l:,ri;.-t In ital.

Whcihi'r the nurse is eniployeil iiunie-

ihairlv l<y the patient or through the

:itt.!i.lins physician or surtjeon, ami

will i!icr the luirse is to he paid iiniuediate-

iv 1 , patient or through or hy physician

..r h.-pit.il. and whether she is to he i)aid

lit all or is sui)iilie.l tirati- I'y the phy-ician

• T l..>pital, lier duties are exactly the

-,iii!' reasonalile care and skill.

It must he plain that in this a> in most

.til.: instances "reason is the life of the

law !iay the coiuiuon law is nothins; else

l.in :i.<on." It may he taken as certain

ti-.a! ni all maiters !>fTectin« the nurse as

iiur- "nothinsi i- law that is n.>l reason."

Witliia tlic liraiii's uii»( si'c-r.t I'dl.-*

\ CTtain I^iril Chief .histicc <lwclls

if ."evcreiuti powrr, ".lin'ii <iiic .anii ail

Aitli rdiiiin.ir. voii'i-, m- Keasun '-M"

This very Ueiisoii. or ii* wc onll it in

ordinary p;irlance, iiinnion !*onm'. .*ill

determine the conduct of a nurx' in all, or

at lea>t mo*t. emcrueneies. As old Sam

.lohnson says, 'We may take Fancy fora

companion, hut we must follow ItoHmin

a- our cuiile."

Hefore ever the mir>e M-ti* up in her

profe^•^ion. -he niu-t tit lienwif fur it in

every way. 1 ir-l. pliy>i.ally. No otM-

h.is a rii;ht to hold lier-elf out iv* ii u\ir--

who is not wholly tit pli>sieally for the

nece«.irily «evcie -train to which slio

will he suhjected. 'I'ho-e of le.v* physical

developMieiit tnay of cuurs*^ accept only

-iich kind- of nur-inu a- will lay no unduo

hurden up n them, hut the cam's are rare

in wlii< h at some time or other this will

not ciinie, :ind fleii -iiMenlv ami unex-

pectedly. Health, |>hy-ir;il he.alth, is a

iic<f-sary i|ualitication.

Knowledge come- next. Knowledne of

the rii:ht Ihinn to do under stated circui-.i-

-tanres under .all circumstances. Hut d.i

hear in mind what a most eminent d<M't«ir

-ay-, 'Science is a lir-l-ratv piece of

furniture for .i man'- upper chamhi-r, if

he ha- <onunon -en.-e on lh<- trrouiul Hinir."

dliver Wend.'ll Holme- did not intend

th.it a|Mithe!;m to apply onlv to the male

sex; anti no one -hould ponder and apply

it mon> than the nurse.

Of m..-i women it may he stud, "Say

not th,il he did well or ill, only she diil

her he-t." The western epitaph hnn it.

• He done his damnedsi. in(jels couhl do

no more." That will not do for the

mirse; she must liv.' uji to her advertise-

ment an<i <lo well.

.\ modest dress, a clean Uidy, a pure

soul and mind, a ilear consneiiee, all are

needed for the hest results. These are

reasonahly to he ex|K-cted by every uii»-

intrustinn himself to the care of a nurse.

All this in advance of employment.

Then i-ri i Jitploymei't. the application of

that power and -^kill with all due care. In

i

I
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Vii ^n^URsk AM> Tilt: LAW

1 .1

this t»n> mit^' raiinot .It-lfKiito h<T .liili.s

t„ a!...th.T ..r hi.lr h.Ts.'^ iM-l.in.l Wu-

orders or .iir.Tti..ns of an. ilur, (lo.t.ir.

piitiiMit. or frifii'!.

In :iii ii<l.lr.'Hi^ iiiu.l.- to Uif >rr:ulu!itm«

.ltt«H of "urHo:* in tlu- W.m.ti. Hospital,

l-oront.., ii« .lui"-. I'»'"'. ' '"'•' •'"'" "' ='

Rniiluatc imrM- wiio sui.l >»l>.' hu.l Ikvi. toi.l

to till witli Ix.iliiiK wat.r a K.-lly pa.i

uiKMi wl.i.'h a pati.M.t was to !« pla.r.l

for a s«'V.Ti' oi).Talioi>. Sht> (li<i what shi-

alU-Kod sh.' ^vft^ toM, with th.- r.'sult that

thp |K>or inai.s l.aclv w:i.s s.'V.T.ly iiijunNJ.

The <lo<tor sai.l that he ha.l tohl her to

fill the baK with hot water. liut assuiiie

the nurse's story wa-s true. She knew

perfeetly well wha: the re.«:lt woulil be

if she followed .he .inection uiven h.-r.

she knew that lliere eoiild be iu> |M)ssible

object in usinz boiliiiK water, hereoinmon

^.,is«. should have tol 1 her that if ihr

-i.rKeon said •boiling' water thi-re was

a slip of the tonpie. It was, then, not

reasonable care for her to us., boihnu

water, bevond .|Ui' -.ion on her own

showinit «ht was n.^htient, an.l if t In-

patient had sued her ue would have su.-

eeeded. What she should liave done was

to draw the doetor's mind pointedly to

the matter of the heat of the uater re-

quired. Hud she <h>ne this and oi)taine.l

a direction from tlu- medi.-il man after

his attention was called to the matter,

the case iaiKl>t have a different aspect.

Moreover, ha.l she b.vn an ijinorant per-

son, not holding: herself out as skille.l but

picked up by the pitient's friends t..

assist the doctor, >lu- minht well take thi'

.l..ctor's word as absolute and do exactly

as she was tohl.

Take another case. A nurse is em-

ployed to look after an expectant par-

turient woman during and after her con-

finen ^1>p '» <"i'''''* ''* ''"^* '"'^^'^

partuntitm imn.ie..-^^i. but the do.-tor

hr. not arrived. What must she do? Of

course all effort must be made to procure

liitv

tr,l

In-

itV

illll

' t..

a doctor, but when that failn, what

She is not a midwife, she did not oi

to deliver the patient, all she agri-ed

was what the .it ten , ,.nysician dii

her to d.i or what was obviously

il.tiie as the lalwir pro.eeded. Her

was then precisely the same (so t ;i>

delivery wi»s concerned) as that ..1 ,ii\

i.ther woman. She nunht ilo ii.n \ui

more than .any tuiskilled woman \v iM

do, usinn ^uch skill as she had. Mi.'

wouhl 1k' wis»' to make it ()uite cl.v

patient and frii'uds that she did no', .

skill in such matters l>ut was willii

do what she could. I'nless her «-r:

were aci-epted on these t«'rms, slu' >lr

d.. notliinn- If tlx'.v were so ace,

and slie thereupon u.seil faithfully

skill as she had, slie woui.l be .loiiii;

duty and all her d\ity. In case •

unfortuni.te result her skirts wouM !«

clear.

It deiKMids on how and in what r:t\KU--

i»y one is euKaned what are the ini|'iic.l

contracts. Many years ago, it is -ml.

an Hnulishmaii went to a horse do.t..r t,.

be treated. 1 lie result was not uoimI. .ii.l

he sued his medical attendant. The ...urt

said that anyone who would a.sk a li 'i>.

llT

doctor to treat hini mu.st be an as^ nu!

accor(Hii(;l.V nonsuited the unf.)rtini:itc

plaintiff. There's a moral in that.

1 hr.v'e said that a nurse • iiui.-i i.i.li-

hers(.lf behind the directions of ain' r

to shield hers(-lf fr.)m the results ..I her

own .'.'Klinence, and that is true, i'.ui

the same act may or may not be i lih-

jronce .inder different circumstance- .\

case in my own exjierience remains \ .
i.l-

ly imp -pssed on my memory. W i

'

was a medical stiident, my precept^

writing u prescription, used ."^ for .>

pave it to me to fill. I saw that th.'

was many times what was usual

i.muerous if not necessarily fat:,

knew the doctor was troubled about

tain matters and I determined to c;-

n I

in

idSC

iiid

I

r.T-

. hi:-
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tt,!iii'>n til lh<' MTV liiiK'' <1>>"*«' Ik' had

pn-irilMMl; In- at unci' corrcitiMl it. Ilatl

I
ti!i i iIh' pn'>' riptioii as writtni with-

,,i,t iiniiry aii'l tin- r('!*iilt I tii f»tiil, I

-h,ii. I liavf (kh-ii Hk' !> ailj .jji''! Kuilly

,,f 11 ii>launlitcr. l ' .till Kirtiir imulit

|,:i\. ih«'!*aiiu>fnti' wttiil"' ....t ri'lii-vi' meat

,,1 »ii|i|)>)sc. liKWfVfr, afliT (li-tiH>iiiii

t|„ i
' tiirhail iliiccii'il the |

ifscriptinii to

if 111 hIc upas written; I wnuKI liavc Infii

ii-iili<<l ill so makiiin it. Sd when- a

,|.ir'iii t:iv('s nil I'xprt'ss (lir.M'tinii In a

ntir-i which is imt in-ccssariiy harmful.

iiiil M . Tt' is !i" riHiMi ti> -ii-iu'rl that he

,|i«- not know |M'rl'crtly what (if i* ilniii):,

• i;r iiursc is justifi<'<i in olwyiiin. Hut

.i,.!Hiihstaiulinc an express ilin-ii u,

nlirir what is iinlered is uecessarilv f.ital

,11.1 til"' nurse knows if, no jury woiilil

I,
null lier of ne;;lii;eni-e.

Til. Iiahility of niedical in.ui hor-pi-

•il I. ! the nenlinenre or want ot .' of a

!,ui>r i> :• .hiT (luestiuii

Wl.iea inetiical ni.an (hi'ri-ts ;i nurse

v. li.. :i lertaia tliint: and slie dues as she

i-ti'M it does not he in his niouth tu say

•liiii ~he should not have done it, that

-h.' -!i iiild have known better than to

i.i It he is lialile to the (latieiit. Hail

ilir surtzeon whose nurse hoiled the pa-

•iiiil'-. l>:iik really niven <he ilireetion

-hi -,!,| he did, he would have had to

|iay Jieavy dainajjes to the patient.

Inrtuiiately for him, tlu trial Irihunal did

!!..t 1 1 lieve the nurse and did believe him.

li 'i!:iv Ik- that the medical man has

11-. - of his own, supplied by him und

jiii.li ', him, his "servants." In that case

ii.' wi!' lie Ual>le for thoir want of skill or

.ciilii; lice. But the more usual cas<' is

that Tie doctor recommends a mirsc. or

ir- 'd may .actuallv hire the le vH
the nureo is not his ^. rv.anl. but .r

Himply ai'ts a-i the afcient of ta ut to

hire the nur-«e for him Then . hknIi-

cal man is not li.d>le for the luitliKince or

want of skill of the mirse, but only for

hi« own necliiience (if there wa." aiiyl in

hirini; an r i»m|)<'tinf or careles.- imr>«v

.\ni| it wi .ill not make any difTerence if

he, for convenience, added the nurse'n

bill to his own and paid her himself.

Cases havi' on iirreil in I'-iiKland whei*

an oruani/Mlioii has furni<he<| nurses m
some such way and the or^'ani/.itioii ha.*

ese;i|ied liability.

In the I .se of a hospit.al, sonietimes the

iiurMvs a Ik' servants of the hospital

and |)Jirt the hospital eiiuipinenf, mjp-

p l.-d ' Jiatlents by t!ie hospital There

:, li.ispit.al is liable for the iieKliKence of

, •tiir>e. I rememlMT, when ut the bar.

def lidillK a hospital for the neulilience of

(I'll- of its nurses who failed to w.'ttch a

patient in tin delirium of typhoid. 'I'ho

p.ntient Hot up .and threw hims"lf from the

window, iiijiiiiiin himself -everely.

In London m.niy year- iko a piitient

who had been broiiiiht into St ( 'leorKe'd

Hospital was ordered a hot bath by the

house physician. The nurs«"s, men, unvp

it to him too hot ami boiled him a bit.

He sued the doctors, but they ({"t off

hey had not sup|)lie<l the nenlijjent

nurses. Had he sued the hospital thp

result would have b(>en ditTerent

If in a hospital the patient en(taKe.s the

nurs»>, directly or ind'r-'cily, the hospital

is free.

Hut j-ver und everywhere and iimler

all circumstances the nurse is liable for

her own nenli(ienee or want of skill.
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