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PREFACE.

—_—

Tur time had come for the well-known work,
Powell on Evidence, on which this volume is
founded, to be entirely re-cast and re-written. Tt
has, accordingly, been thoroughly revised and
bronght up to date. It has been re-arranged
under the four main heads of Relevancy, Proof,
Cogency, and Procedure ; the greater portion of
the Books on Relevancy and Cogency is entirely
new matter. The principles and rules of the Law
of Evidence under each head are stated in large
type; the decisions which illustrate these prinei-
ples and rules follow immediately in smaller type
—a method which it is hoped the reader will
find both clear and convenient. More than eight
hundred and fifty new cases have been added to
those cited in the last edition: every decision of
any importance on the subject reported since the
last edition was published down to and including
March 1st, 1910, has, it is believed, been referred
to in this volume. In the Appendix are collected
the principal Statutes and Rules, which affect the
Law of Evidence.

I wish to acknowledge the valuable assistance




vi PREFACE.

which T have received from Mr. Ernest Cockle, of

Gray’s Inn, and Mr. Roland Burrows, MAA., LL.D.,
of the Inner Temple, in the preparation of this
edition and the perusal of the proof sheets,

A new and enlarged Index concludes the volume.
It has been considerably enlarged and carefully
revised thronghout.

w. B O
15, OLD SQUARE,
LixcoLx's Iy, W.C
Dee, 6th, 1910

b it ' X,



of

L, TABLE OF CONTENTS.

Ili\

e,
1 PrEFACE TO THE NixTi Epiriox
A TABLE OF (CAsEs
TaBLE oF ENGLISH STATUTES

TasLe or RULes oF 1ue StereyMe Covnt (ExGraxn), 1883 Ix

PAGE
\
X1
Ixvii

XVl

('AxADIAN NoOTES
TAaprLE or CONTENTS ; ; Ixxxi
TABLE oF CANADIAN STATUTES Ixxxy
TaBLE o CANADIAN UASES Ixxxvii

INTRODUCTION
GENERAL PrINCIPLES
I. Relevancy
I1. Proof
IT1. Cogency
IV. Procedure
(a) Criminal Proceedings

b) Civil Proceedings . .

BOOK .

RELEVANCY

CHAP,
I.—GENERAL PRINCIPLES ‘ ‘ 29
1L Wuar Tuirp Persoxs TmiNe . - ‘ 37
Fvidence of Opinion
I. Evidence of Experts
a) Medical Questions . . . . .
(b) Mercantile, Commercial, and Drofessional
Questions
¢) Handwriting .
B (d) Foreign Law . ; .
11, Opinion Evidence of Non-experts g ‘
i HL ~Wuar Tuigp Persoxs pip or saip BEHIND THE
§ BAack or A Parry . ; " " . o
4 I. What Third Persons dul
g I1. What Third Persons saul

16




viii

CHAP,
V.

Yo

VL

IT.
I11.

VL

TanLe oF CoNTENTS.

~Wnar THirn PERSONS DID OR SAID TO OR IN THE
PRESENCE OF A PAnrty " : : .9
WuAT THE PARTIES DID OR SAID IN THE TrANs-
ACTION (INCLUDING CONFESSIONS) " . 1ol
WinaT THE PARTIES DID OR SAID IN OTHER TRANS-
ACTIONS ° . ‘ " . N7

. Acts of Ow nvhhl[»
'.'. Facts showing System
3. Facts showing the State of Mind of a l arty
General Evidence of Character

BOOK 11

Proor,
DirrerexT Kisns or Proor . ‘ . 140
Burpex or Prool 3 E . 150
EVIDENCE, OrRAL AND DOCUMENTARY : . 167

Grants and Transfers
Contracts " . 5 . . .
WirNessgs: COMPETENCY @ OATH AND AFFIRMATION

196
Husbands and Wives
Mental Incompetency .
Incompetency from Defect of I.n Il-'mu\ | Jelief
Oath and Affirmation ‘ - S . . .
PriviLEGE or WITNESSES ; . ; . 22

1. Criminating Questions
Admissions of Adultery
3. \Lllllmnm.ll Communications : " .
4. Communications with Members of the Legal
Profession
. Disclosures Prejudic l.nl to ﬂll‘ P th lllt(‘lt'~1
lllml or PusrLic DocvMENTS | . 246
Acts of Parliament and Parliamentary I’ .lluvh
Records and other Judicial Proceedings .
Convietions
Bankruptey I’ nuvmluum
Charitable Trusts
Foreign and Colonial Judgme nh ete,
Probate Copy of a Will
Non-judicial Records

PAGE

—100

—116

- 139
119
123
125
134

149
166
195
173

175

219
209
213
216
216
240
221

228

229

257
207

260

v i




-

TanrLe or CoNTENTS.

CHAP,
VI.—Proor or Pusric DocuMENTS —continued.
Documents belonging to a (' rporation
11}4 ~laws .
Public Registers ’
Privilege of PPublic Documents ;
VIL.—Proor or Private DocuMENTS . . « 276
I. Private Documents less than Thirty Years Old
which are not required by Law to be Attested
I1. Private Documents less than Thirty Years OLd
which are required by Law to be Attested
IT1. Documents Thirty Years Old , ‘ ‘
Privilege of Documents when Produced ut the
Trial
Stamp Objections, ete, :
VI —SEcoNDARY ORAL EVIDENCE : 02
Hearsay '
Declarations against Interest -
Declarations Made in the Course of Duty
Evidence in a Former Procecding
Depositions : -
Declarations as to Public and General Rights
Declarations in Pedigree (Cases

Declarations by a Patient as to his Symptoms

IX.—SECONDARY DOCUMENTARY EVIDENC . . 360
X.—REearn Evibpexcs : . 38
XL -—PRESUMPTIONS . . NS

Presumption of Regulurity
Presumption of Lawful Ovigin
Presumption of Innocence
Presumption of Intention
Presumption against a Wrongdoer
Presumption of Continuance . .
XIL - AbDMISSIONS . ' ' . . 420
I. Formal Admissions
On the Pleadings
In Answer to Interrogatories
On Notice to Admit Facts
On Notice to Admit Documents
Admissions by Solicitors
Admissions by Counsel
11. Informal Admissions : .
XI1IL-—EstorreLs . ' . ‘ ‘ . . . 416
I. Estoppel by Record

PAGE

124

125

124
130
183
149



X TanrLe or CoNTENTS.

CHAP.
X, —Es1orrELs—continued.
| l“.."ll[lpl‘l 'v_\ Record — continmed
Judgments in rem
Jlld;:nwms th personam
Foreign Judgments .
IT. Estoppel by Deed
IT1. Estoppel by Conduct

BOOK T1I.
CoGENCY

L—WEeiGnr or EVIDENCE ; ‘ 184
Direct and Circumstantial E \nln nee
Oral, Documentary, and Real Evidence

Primary and Secondary Evidence

IL.—How 10 TEsT THE VERACITY OF A WITNESs . 497
ITI.—CoRROBORATION . ; ald
IV.—ExaMiNation o¥ WirNesses N

I. Examination-in-Chief
II. The Cross-Examination
II1. The Re-examination
V.—Coxsrrucrion oF DocuMENTS 2
Wills and Deeds
Grants and Contracts
Indictments
Statutes

BOOK 1V,

PROCEDURF

I.-~PROCEDURE IN CRIMINAL ('ASES : . 983

Witnesses
Documents .unl “IIH"\
The Trial of an Indictment
Functions of Judge and Jury
Evidence in the Court of Criminal Appe nl

Il —~Iiscovery IN Civin Acrions . . . 609
Iuterrogatories ¢
Discovery of Documents .
Aflidavit of Documents .
Documents Privileged from 1’ xmlm tion .
Production and Inspection of Documents

450
151
162
464
167

GOSN

a8

ONN
anl
a7
6023
647
615
626




Tapre or CONTENTS.

CHAP,
IT1. - ProcvriNG EvIDENCE " GAN
Advice on Evidence
Attendance of Witnesses .

al i Commissions and Letters of Request

2 { Notices to Produce and to Admit N
;_‘ ( IV.—TriaL or A CiviL AcTION . : : . 683
o | Evidence by Affidavit

Evidence in the Court of Appeal
Evidence in the House of Lords

APPENDIX OF STATUTES AND ORDERS . . 706
5
" INDEX A . ’ .
3
3
3
1
.l
|
)
|

68

GAR

(76
05
695

697

05

84
85



RSP,

S e

==

e i g D




TABLE OF CASES

A.

"3 A '.H :
i Coc kle, L. ¢, 168

l AGE

Abbey . Lill, 5 Bing, 299
Abbot #. Plumbe, 1 Do f
- r. Wolsey,
Abbott r. Bates, 24
e, Morice, 3 Ves, 148 $ s
Abergavenny (l‘2ml of) r. Powell, 1 Mer. 434
Abley v, Dale, 11 C. B, 390
Hmulnﬂ v 4)|,|.¢n)nmu 5 10 Q. B, D, 205
7; 47L. 7. 328
\hmlu.nnw Imnln» ‘I'Nh 1 I\ l! 1
Abrath r, \nllh tern Rail. Co., 11 Ap 2 (.l~ ‘.‘J.
15 Cox, (', ( .
\ X, LRHC P 37; 3L.J.C.P.Y; 21
Acebal v, Levy, 10 Bing, 376 : 4 M. & Se. 217 . .
Acerro v, Petroni, 1 Stark. 100, " ¢ . ' . ¢
Adam r. Kerr, 1 Bos, & P, 360 . s . . . . . 280,
.\‘Innnl Kelly, Ry. & Moo. 1
. Peters, 2 Car, & K. 723 . . ’ .
\ll.lllhlill Er parte, In re Collie, 8 ( W D, 807 . HY,
Ac lmll All\ Commissioners r. Aberdeen Steam |l.\\\||1|g i 0 | |'"!'
€. 335 " . . . . "A‘. 138, 641
\nw\\nllh A \\lhhng rI'nui ' ( l|. b ¥ ‘ . > :
Aivey, Inorve, [1897] 1 Ch, 164 ; 45 W, R 286 ; 66 L. J. Ch, 1
7'; L. T. 151
Hall, 2 De
Ala ln\\lll r. Harness, 7(
Alban v, Pritchett, 6 T, R, 680 . . . . . .
Albert », Grosvenor Investment Co, LR, 3 Q. B 123 5 87 L.J. Q. B,
24 ; 8 B, & 5. 664
\|<|1l~|'\ In re, H'Nh"’lll lhlv >
Alderson r, Langdale, 3 B. & Ad. 660
Alexander r, Bonin, 4 Ihu;_'. N.C. 799 . : . . . .
--r. North Eastern Rail. Co., 6 B, & 8, 310 . . .
Algoma Central Rail. Co, v. R, [1903] A, (. 478
Alina, The, 5 Ex. D. 227 "
Alison r. Alison, 50 IA l Ch. 8743 3 .’" \\' R. 72!"

W 4‘.0]

Alivon r, Furnival, 1 C. M. & ll 277 1 4T 364
Allan . Morrison, | Itlmlj AL CL 604 5 6Y N A . 394
Alleard », Skinner, 36 Ch, D, I<l.": 36 W. R 251 . . 162, 405
Allen v, Allen, [I""” P. 248; 63 L.J. P.120; 70 L, 1 4:
W.R.: . . . . 229

— r. Dundas, i I R 125; 1 I R. 666 : . i : o
v, Maddock, 11 Moo. P, (', 454 . . . " . i)




TasLe oF Cases.

Allen v, Yoxall, 1 Car. & K, 315 .
Allhusen ». Labouchere, 3 Q. B, 1, 654
Alliott ¢, Smith, [1895] 2 Ch. 111
Alner v, George, 1 Camp. 392 ’ . . .
Alston, In the Goods of, [1892] I, 144 ; 66 1.7, 591
Amos ». Hughes, 1 M. & Rob, 464 ; Cockle, L. €', 83
Anderson, fu re, [1905] 2 Ch. 70
r. Bank of British Columbia, .'1 1), 644 .
e, Collinson, [1901] 2 K, B. 107; 70 L. J. K. I3, 62
W. R 623 ' ’ . . .
2 Hlml,.\ B. 156 1. ; 8 Price 244 5 4 Moore,

r, Weston,  Bing

Andrew ¢. Motley, 12 (! 2
Anglesea (Mar quis of) ». ll.ulullnnqlmll) l'l \I .\ W, 2

L. J. Ex. 57 5 . E . 8 E :
Angus r. Dalton, 6 \||: Cas, 740 ; 50 L, J.Q.B.68o; (LT, :

IOW. R 11, . . o . ' . . 401, 403
Ankerson ». Conelly, [ 1906 ] 2 Ch, 544 ; [1907 ] 1 Ch, 678
Annesley . Anglesea (Lord), 17 How, St, Tr. 1430
Anon,, 1 Vern. 60, . . . . , . . ; .

-, Ambler, 25!

ycited in 37T, 7 ..‘— 7i »l

, 1 Leach, C, HH n. i > ; N ’ . >
Anstee ». Nelms, 1 H, & N. 2255 4 W. R, 612: 26 L.J. Ex, 5; 27

LT, 190 ; . :
Anstey ». North and \ulth Wi -n\\\u h .\nh\\ 1y "Co L1 Ch, D, 439
Anthony r. Halstead, 37 1.1 In‘ . o : , .
\pp]m.m v, Braybrook, 6 M, . 313 2 Stark, 6 . . « 257

Fremch and Sers mwn I.M An re, ] 1( h T4 . 660

Armory ». Delamirie, 1 Stra. 505 ; 1 Sm, , 493
Armour v, Bate, [1801] 2 Q. B. 23 0 L. 85
—~ v. Walker, 25 Ch, D. 6 3 L.
Armstrong », Armstrong, [ 18927 P, 98 ; '»I I
Arnold », P nll (\l wor of), 4 \l i, & G, 860 ;

Cockle, L,

Jur. 2 Dowl. (N.5. ) 5 : .
Arnott, Re 60 LT, 109 . .
- L2465 56 L. J. Ch, 844 :

~h!u|||| r. Redforc
Ashley ». Taylor, 37 $ g k ’
Ashling ¢ Boon, lh’!!] ] 1 Ch, wd.Ch, 306 ;

64 L. T, 193 . ; . . ; ” b > : . 298

Ashworth ». Roberts, 45 Ch. D, 623 . 5 - . k 3 . 618

Assheton-Smith ». Owen, [1906] 1 Ch, 179 . > . . .3

619

Asylum for Idiots ». Handysides T. L. . 375
Atchley v, Sprigg, 33 L. J. Ch, 345 ; 10 L. R. 364 ;1
Jur, (N.8) 144 A . > . g . . v . 245
Atkinson ¢, Morris, [ 1897 P. 40 ; 66 L. J. P, 17; L.T. 4405 45
W. R. 203 . . . ’ . . . 363, 566
Atkyns ». Meredith, { Dowl. 658 . " . s . . 680
Att.-Gen. ¢. Antrobus, [1905] 2 Ch. 188 s . : g 5, 399
— - v. Cross, 3 Mer, 524 ’ . ’ " » . 15
- r. Davison, M*‘Clel. & Y. 160 R . . R .
r. Emerson, 10 Q. B, D, 191; 48 L. T, 18; 31 W, R. 191 ;
52 IA J. Q. B.67 . X . s % A . B3
¢, Ewelme Hospital, 17 Beav. 366 ; 22 L. J. Ch. 846 . 400

r, Gaskill, 20 Ch, D,

519 . . . . . . 618

e e s Bk VA e e,




AR At Sk i A T

TasLe or Cases. XV

PAGE

Att-Gen, r, Gaskill, 177

r. Hitehec J. Ex, 259 ; Cockle, L
207 5 i ¥ : . : 4 D37, D3N
e, Horner, 14 Q. B, D. 245 1 11 App. Cas. 66 . . D80
e, London (Corporati v 2 Mae. & G, 2475 19 L. J. Ch,
3145 14 Jur, 205 A - ’ . 616
r. Neweastle-upon-Tyne Corporation, 1897] 2 Q. B. 384 ;
66 L. J. Q. B, 626
v, - [1 2Q.8 . 635
v. North Metropolitan Tramways Co., [1892] 83 Ch. 70 . €30
r, Nottingham Corporation, [ 1901 ] 1 Ch, 673 . 1, 4
r. Radloff, 10 Ex. 84; 23 L. J. Ex. 240; 10 Jur, 555 ;
2C LR 16 . . . . . . 208
r. Seott, 20 T, L. R, 633 . % . 6l
v, Stephens, 1 K. & J. 7245 6 De G, M. & G, 1] 3 e A
Ch, K88 ’ . . . ¢ 3 169
r. West Gloucestershive Water Co,, [1909) 2 Ch, 338 . O8O
r. Whitwood Local Board, 40 L.J, Ch. 592 19 W, It
o7, . ‘ 64
v. Winans, 85 L. T.508; [1904 | A, C, 287 ; 73 L. ), K. B.
613 15

Att,-Gen, of Trinidad v. Erviehé, [1893] A, C, 52863 L, 1. 1. C. 6
64 L. T, 505 ’ ; . . .
Audley’s Case (Lord), 1 How, St. Tr, 393 . ‘ .
Auriol . Smith, 18 Ves, 198 | " 3 . . 1
Austin r. Bethnal Green Guardians, L. B9 C, P91 43 L), C P,
100; 20 L. T, 807 ; 22 W, R. 406 .
\ustralian Newspaper Co,, Ltd. r. Bennett, [1894] A, ', 28
Australian Steam Navigation Co, r. Smith, 14 App. Cas, 318,
\veson r. Kinnaird (Lord), 6 East, 185 ; 2 Smith, 286; 8 R, . 455 ;
Cockle, L.C, 42 | - . LA2,90, 101
Aylesford Pecrage Case, The, 11 App. Cas. 1, . v 73,1

B. . B., 51 Sol, Jo. 430 . ol

Bacon. L parte, 17 Ch, D, 447 : 20 W, . 574

Badar Bee v. Habib Merican Noordin, [1908] A, C. 615 .

Badeley . Consolidated Bank, 38 Ch, D, 238

Badische Anilin, ete. v, Levinstein, 4 R, P, €. 470

in r. Chartered Mer

) J. Ch, 54 . . . .

o Rail. Co., 2w re, L. R. 3 Q. B. 584 ;

UB &S SHGISLL T, 467 16 W, R, 82

Bain v. Whitehaven Rail. Co., 3 H. L. Cas. |

lake . French, [1907] 1 Ch. 428

Baker ». Wadsworth, 67 L. J. Q. B3, 301

Baldney 1. Ritchie, 1 Stark. 338 . . : . :

Balkis Consolidated (o, », Tomkinson, [1893] A, C 306 63 L. J.
Q. B 134 : 69 L.T. 508 ; 42 W, R.284: 1 R

Ballantyne », Mackinnon, [1896] 2 Q. B. 455 .

Jalls v. Westwood, 2 Camp. 12

Banbury ». Banbuy Beav, 177

Banbury Peerage Case, 1 8, & 8, 155 -

Bandon (Earl of) « Becher, 2 CL. & F, 510, . .

Bank of Hindustan r, Alison, L R.6 C. I". 222 ; 10 L. J. C. . 117 ;
19 W, R, 505 < .

antile Bank, [1895] 2 Ch, 488 ;

178




d.
xvi TasLe or CasEes. §
!7‘ PAGE H
ﬂ Bank of 1 na . Bank of New Orleans, 43 L. J. Ch, 269 171 i
i N 1900] A, CL182: 69 1.0 1« Y
8§ R " 3
128
i 19 214, 411
W, 1133 66
1.1 | 210 Jd
662
153
65 1., 3.4 M T LT 153
UBY G4y
124
16, 693

Al
2(0.8B.1,612; 36 L. J.Q. B. 26 '
251 B. &S 170; B B, & 8, 62 260, 681
J \ | )13 N. & | } hur !
R 17 i
Ba I 13Q. B, . ¢ $ 0.1 PV, R 19 332 .
Bat ] 1\ 0 € S 1 appeal in 1] s, 82 1 .
Bar | . B, (N.8) 849 668
| M P’ §x0 163
Ba ‘ | 1 Westor I Ch, 680; 71 {
[ 13 86 1.1 0 W, It 201 } H
| &I 728 684 &
B h, 11 M.& W, 483 ; ( 1. C. & 16, 689 0
Ba I B.261; 19 L.J.C. | 184
M | 6Pt 134 4. O8O
Bassf B'a 6 Be 131 034
a i wber, [1898] 1 Ch, 144 467
I W4 K. B . 164,
| 1 ( ‘ ' Ry 3, a 146
| It 1906 P, 2 161
I I Kenned 10l 6 174
Baudains I tida fJ | { | p. Uas, 842 G0N
1 man », Radenius, 7T, . 6 1. 442
| ( locke, 1 M. X | 1 23
Ba p. Cass, 10 W, R 644
Beald Kyt 00 1 ¢l Gl 18R
Beamish, Zn re, ¢ ! 12
i Whitne | | 153
| ley ». | 1 Q. B.746; 68 L. J.Q
so L. T. 51 . 457
I ¢, Sken 9 1. J. 130 273, 641




Tanre oF Cases. xvii

PAGH
Belmore ». Kent County Couneil, [1901] 1 Ch, 873 ; 70 L. J, Ch
HO1: 84 LT, 5285 49 W, R459 ;65 J. P46 & : . 41

delt v, Lawes (1882), Times Newspaper, Dee, 12th and 16th . 4
Bembridge v, Osborne, 1 Stark X ; i
Bender ¢, Zent, [1909] 2 K. B, 41; 78 L. J. K. B, 533 100 L. T,

G0 5 > " 5 . R TR L)
Benjamin, Zu re, [1902] 1 Ch, 723 ; 71 L. J. Ch, 3195 86 LT, 387, 411,
2

Bennet and Wife ». Watson and Another, 3 M. & 8, 1 HRG

Bentinck ». London Joint Stock Bank, [1893] 2 Ch. 1205 62 L. J.

Ch, 358 ; 68 L, T. 315 ; 42 W, . 140 . 482

Berdan ¢ wood, 20 Ch. D. 764 n : i : GGR, 670
e Case, 4 Camp, 401; 1 R 1 ( le, L.C

126 . ’ . ’ B o0, 354, 356, 357

Berryman ¢ + T. R. 366 3 Cockle, 1. C. J91

6 1. J. ( '
o2 & . v3, 431
9 14 W, I 369

Bessela r. 8
23 W.

Betts ¢, Willmott, 1

Bevan ¢, Webb, [ 1901

Bewicke v, Graham, 7 Q. B, D. 100 . 63
Bewley v. Atkinson, 13 Ch, D, 283; 49 L. J, Ch, 6; 41 L. T, 603 ;

28 W, R, 638 " . . . 313
Bicknell r. Bicknell, [1908 ] W, N, 97 3 ‘ . 671
Bidder r. Bridges. 54 L. T.529: 34 W, R. 514, . 284, 285, 344

; L 26Ch. D1 . G68, 669

Biddle r Bond, 6 B, & 8. 2255 84 L. J. Q. B 1875 12 LT, 178
13 W, R 561 ; 11 Jur. (N.8,) 425 . 174
Biddulph . Camoys ( Lord), 20 Beav, 402 ' 612
Birch ¢, Mather, 22 Ch. D, 629 ; . 61N
r. Ridgway, 1 F. & F. 270 : . LAY

Birchall «. Bullough, [1806] 1 Q. B, 325; 66 L. J. Q. B
TELT.27T: 44 W, R 300 . » - 169, 208
Bird ¢, Harris, 20 W, R 45 43 L. T, 434

Birmingham S, A, Co. . Webb, 24 R, P, ¢, 27 . 8 . 5,
Birt ». Barlow, 1 Doug. 171 : . . .
B ' dated Co., 25 Q. BB, D.512; 59 L, J. Q. B,
1 ) _ R < . . 47
2Ch.620; 69 L.J. Ch, 753 ; 83 L. T, 297
{9 W, R. 88 g - - : . ’ . R
Blackburn Guardians », Brooks, 7 Ch. D. 68 3 G496
Blackett #, Royal Exchange Assurance Co, 2 C. & J. 2445 2 Tyr
206 ‘ . . ’ . . . . . . obl, 552
Blair v. Bromley, 11 Jur. 617 . ’ . . . . . 208
Blake v, Albion Life Assurance Society, 4 C. P. D, 94 . .
Blanchet v, Llantivit Colliery Co., L. R. 9 Ex, 77 ; 43 L. J. Ex, 50 ;
22W.R.200 . . ‘ ‘ » . 418
Blandy-Jenkins . Earl of Dunraven, [1899] 2 Ch, 121 287
Blewitt v, Tritton, [1892]2Q. B, 327; 61 L. J. Q. B. 773: 67 L. T.
72; 41 W. R, 36 ; y » ; . . 3d00
Bloomenthal . Ford, [1807] A.C, (76 L. T.205; 45 W. R, 449
4 Manson, 156 . . . . . 478, 4TY
Bluudell v, Gladstone, 11 Sim. 486 5 . " . . 57
Board of Trade, The, L parte, In re Briinner, 19 Q. B. D.572 100, 224
I'he r. The Sailing Ship Glenpark, Ltd 1904
1 K, B. 682 ’ .

Boddy . Boddy, 30 1. J, I, M. '& A. 23 .
loilean ¢, Rutlin, 2 Ex. 665 . " R .
Bolekow, Vaughan & Co, v, Fisher, 10 Q. B, D, 161 ; 52
12 31 W, R. 235
L.E.




__

xviii TanLe or Casgs.

Boldron r. Widdows, 1 !, & I'. 65 : " - R . ln]
Bolton . Liverpool (Corporation of), 1 Myl & K. 94: 1 L.J. Ch,

166 . . : . . . . . 231
Bond v, Barrow Hamatite Steel Co,, [ 1902 ] 1 Ch. 353 . .o

sof,1 P.D.69; 6 L.JP.D.&A42; 34 LT,

Imll(“l In the Go

24 W, R, 255 . ; ‘ : > : . . . bl
Bonnardet . Taylor, 1 J. & H. 386 . . . . . 645
ootle v. Blundell, 19 Ves, 494 ; 13 R. R, 254 . . . . . 280
losvile v. Att-Gen, 12 1. D177 ; 56 L.J. P 97; 57 L. T, 88 ; 36

W.R. 7 . . . . . . . . 398
Bottomley, £r parte, [1909] 2 K, B. 14 ‘ . . 328

v. Forbes, 5 Bing, N, (', 121 ; 6 Scott, 816; 1 Arn. 481 ;

2 Jur, 1016 ., ‘ ‘ . . . . . " . 062
journe v, Swan, [1903] 1 Ch, 211 . . . . ; . 381
Bournemouth Commissioners », Watts, 14 Q. B. D, 87; 51 L. T, 823 ;

33 W, R. 280 b . . . . 197
Bovill v. Cowan, L. R. 5 Ch, 495; I8 W, R. 583 . : . . 639
Bowden v, Henderson, 2 Sm., & G, 360 . . . > . 412
Bowen ¢, Jenkins, 6 A & E, 911 g g : " 693
Bowes v, Foster, 2 H. & N, 779 ; & 3 . . ’ . 436
Bowman ¢, Hodgson, L. R. 1 P P.124; 16 L.T.

: " ’ . ' . . 281
- v. Nichol, 5T. R. 587 ; 1 Esp.81 . . . . . 299
- v, Taylor.2 A, & E, 278; 4 N, & M. 264; Cockle, L. C.

28 . " S . . : ( . 464, 465
Joyd v, Bolton, Ir. R.8 Eq. 113 . . . . . . . 43

- v, Petrie, L. R, 3 Ch. 818 ; " . . G4, 645
Boydell v. Jones, 4 M. & W, 446 . . & . . 3 16

Boyle ». Wiseman, 10 Ex. 647 . .
v —, 11 Ex. 360; 24 L, J. Ex, 284
Bradfield ». Tupper, 7 Ex. . . » . . >
Bradlaugh ». De Rin, L, R, 3 ¢, P, 286; 37 L. J.C. . 146; 16

W. R, 1128 . "
Bradley . Arthur, 4 B. & €. 2
Bradshaw ». Widdrington

I 726 ; 50 W, R, 661
Braid v, Braid, 25 T, L. R. 646
Brain r. 'recce, 11 M. & W, 77!
Bramwell », Lucas, 2 B. & (. 7
Brand . Akerman,
Brandao ». Barnett, 3 (
Branford v. Branford, 4 P . g > .
Bray » I'unl [1896] A, C.44; 65 L. J. Q. B.213: 73 L. T. 609 .
Bre l-hl:nn ‘ase, The, Campbell ». Campbell, L. R. 1 H, L. Se

182 . . . . . . . . . .
Bremner v. Hull, Har. & Ruth. 800 , ) . . . 2 . 318
Brier v. Evison, 26 Ch, D, 238 ; 33 W. R. 20 . - . 161
Bright », Legerton, 2 De G. F, & J. 606 ; 30 L. J. Ch m 8 W. R

678 . . .
Brindley ». Woodhouse, 1 Car. & I\ 647
Brine ». Bazalgette, 3 Ex. 8L
Jrisco ¢. Lomax, 8 A. & E
Bristol ( \]ﬂ\u[ of) v
:|" 33w,
Secqueville, ¢
64 ; 14 Jur. ';

130 1‘1 l,.,l_('h_u'.".‘: 86

i .
45 ; | ln-\\l & I. 367

} Coc |\|v. L.C. 9

L& P. 308 . . 347
L J. Ch, 1144 ; 50

Bristow =,

x.276; 19 L. J. Ex. 289; 3 Car. & K.
4 Cockle, L C.79 .7, A, bl

= 1. Wright, 2 Doug. 1T, R. 235 n. . . 4 . 693
Ihln.nn v, Kinnaird, 1 Brod A\ I' I:('_' > . . : . . 467
Brittridge's Case, 4 Rep. 19 - . . : . . . . 102




TasLe oF Casgs. Xix

PAGE
*. BIR . . . . . 200
26 1. J.Ch. 768 ; 4 W, R.540; 2

Broad », Pitt, M
Brocas v. Lloy

Jur, (N.8.) " ” . . o R . . . . 664
Brocklebank . Thompson, [1903] 2 Ch, 344 . ’ . 168,340
Brook v. Hook, L. R, 6 Ex. 89; 40 L. J. Ex. 50; 24 L. T.34; 19

W. R, 508 . . y . . . . ’ . . . 475
Brookes v, Titchborne, 5 Ex. 929 R . . R R .
Brooks ¢, Steele and Currie, 14 R, P, C. 73 . 5 ¢ . . 4D
Broomfield », Williams, [ 1897] 1 Ch. 602; 66 L.J. Ch.305; 76 L.T.

243 . . . . ’ ’ . . . . . . 164
Brown v. Brown, L. R. 3 P. & D, 198 . . . 2 . . 228

— v, Foster, 1 H. & N. 736; 26 L. 93 3 Jur. (N.8)

245 . . - . . . . . 236

— v, Hawkes, [1891] 2 Q. B, Tla: 6H l. T. 108; 556 J. P,

825 . . . . 693

— . Wi ulknn« |l- Q. Iv || l ; 3¢ W.R.208; 06 l J l) Il

126; B3 1. T. 7 " 5 S . . s 631

— », White, 24 W. R. 430'- . ‘ ; " . . .6,

— ¢. Woodman, 6 C, & P, 206 . . ‘ .

r. Wren Brothers, [1805] 1 Q. B, 390; 64 L. J. Q. B, 119;
72 1L.T.109; 43 W, R, 351 . . R . . . M3

Browne v. Byme, 3 E. & B. .
v. Dunn, 6 The Reports, 67
Bruce ». Garden, 17 W, R, 990 ,
v, Nicolopulo, 11 Ex. 129
—, —, 3W.R. 483 . . .
Briinner, Iu re, Ex parte The Board of hul~ l'.' Q. B, D.5672; ¢
Q. B, 606; 57 L. T, 418; 35 W, R. 719 : 4 Morrell,
2 . . . . . . . . 100, 226
Brunsden », Hulnpln'\-y, 14Q.B. D, 141 ., . . : . . 466
Brunton’s Case, L. R, 19 Eq. 302 ; 23 W. R, 286 . . . 480

190, l'll

Bryan v, Wagstaff, Ry, & M. HB.&C 314, .\ I’ 126 . 681
Bucclench ( Duke of ) r. \I(lm;mhmn Board of \\trlk~ L. R.5 H.
418; 41 L.J.Ex. 187; 27 L. T.1 , . ]

Suckle v, Knoop, L. R, 2 Ex. 125, 333; 36 L. J. Ex. 49, 223; 16

L.T.571; 16 W, Ix Hoy

budden ¢, Wilkinson, [1893] 2 Q. l! 432 . " X . 6381,
Bullen »r, Swan I'Iulin Engraving Co., 23 T. L. R, 258 . . 154, Im.
Bulley r. Bulley, L. R, 9 Ch. 739 ; 44 L. J. Ch, 79; 30 L. T, 848 ;

22 W. R. 77" " ’ . R R . . . . . 466
Bullivant », n. for Victoria, [1901] A, C, 196; 70 L.

645 ; 84 L
dullock ». Corr
26 W, R. 330 ; . . . . 5 .
Burchard ». Macfarlane, [1891] 2 Q. B. 241 : 60 L. J.
65 L1 § w \\ R. 614; 7 Asp. M. . 93
Burchell », ( Iulk D. 88 .
Burchfield . “m»rq' ‘ h. &B.683; 2 o1
261 ; 18 Jur, 727
Burges r. Wickham, 3 B, & 8. 6
Burgess r. Bennett, 20 W, k g . > X " .
I'nnl\nnlmv\ v. Nicolls, 3 \“» (u~ 1004 ; 48 L. J. Ch, 179; 26
R. 819 y . . .
lhlrlm).' J Iulnwn '!(‘..\ P. & " g : » " . .
Burnaby r, Baillie, 42 Ch. D, 282 ; 58 L. J, Ch. 842 ; 61 L. T, €
38 W. R, 125 ol 201, 5,
Ihnnmul r. Rodocanachi, 7 App. Cas. 838; 51 L. J. QB 348;
1 W.R, 277 ! . . 184
Mlnrnugh r. Martin, 2 Camp. 1125 Cockle, L. C. 197 . . 170,172

MW.R.1., . . . .
. D, 856; 47 L. J. Q. B.352; 38 L.

‘u




XX TasLe or Cases.

Bursill . Tanner, 16 Q, B. D, 1; 55 L. J. Q. k. 53

34 W, R 35 é
Burton r. Nicholson, \l'lo'” | l\ B. "'A 3 ¢ .
- ¢, North Staffordshire Rail, Co., 3 . . 536 4
——— ¢, Plummer, 2 A. & E. § D 172
Bute (Marquess of) v, James, 3! G138

Butler », Butler, [1894] P, 25; 63 L. J, ; T }

W. I 49 . . . 5 . 5 i : . 4D
——— r, Mountgarrett, 7 II L. Cas. 633 ; Cockle, L. (. 129 . . 8357
Butterley Co,, Ltd, ¢ New Hucknall Colliery Co,, Ltd,, [1909]

1Ch. 37 5 in H. L. (1910), 26 T. L. R. 415, ‘ : . b7l
Buxton » Cornish, 12 M, & W. 426; 1 Dowl. & L. 585; 13 L. J.

Ex, 91 . . . . ‘ . . . . 206
Bynoe r. Bank of K ngland, | 9027 1 K. B, 470 ; 71 L, J. K. B 208 ;

86 L. T. 140 ; 50 W, R. 354 ; . ‘ . . ’ .37
Byrne v, Boadle, 2 H. & (. 722 . . - ' 3 . B (1
- v. Harvey, 2 M. & Rob. 8¢ . . . . . ’ . 680
Byrom r. Thompson, 11 A, & E. 31; 3 Jur. 1121, . . . 209

C.

Cadge, In the Goods of, L, R. 1 P.& D. 5435 37T L. J, P& M, 15

17 L. T, 484 ; 16 W, R, 406 - S . 1 . 395
Caleraft », Gue 18981 1Q. B, 758 ; 46 W, I. 42 0 ;67 1L, 0.Q. 1

BOS; T8 L 283 . i . .
Calder ». Dobell, L. R, 6 C, P, 186 ; l" L. I‘, 224; 25 L.

129 ; 19 W. R, 409, 978 .
Caledonian Rail. Co. . North British Rail. Co., 6 ‘\] p. Cas, 114
Calley ». Richards, 19 Beav, 401 . . .
Camp ». Coe, 31 Ch. D. 460; 55 L. J. Ch, h.\ .'»I I,, T, 150 ;

34 W, R 319 . s Hah
Campbell, Er parte, 15 Q. I" Il ’H o I J. Q. I 382 ; 53 L. l
208 . . . 257
———— ., Att.-Gen., L. Ii. 2 ('In. ?,TI 3 :ui L. .I, (‘h_mm; 15W. R,
915 . . . . 675

—_— ‘umplu]l The Breadalbane ‘Case, L. R. 1 H. L. Se.

182 . . . 397, 512
Ad 840 2N, & M. 542 | . . B
ik of Hamilton, [1903] A, C. 49 . 476

——— P, lh('k:||*<|y~, ] Il.
Canada, Imperial Bank of »,
Cannan v, Karl of Abingdon, [1900] 2 Q. B. 66
Canterbury Cmpm.umn v. Cooper, 99 L. T, 612

Cape Copper Co, v. Comptoir d'Escompte de Paris, 38 W,
Capital and Counties Bank r. Henty, 7 App. Cas, A'I.
B.232; 31 W.R. 157 . . ‘ . '
Cardiff, The, [1909] P. 188 .
Cargo ex “ Argos,” L. R. 5 P, C, 134
Carmarthen and ( ‘ardigan Rail. Co. », '\Iunv hester uml Milford Rail.

Co., L. R. 8 C. l’ I»N.): 42L.J.C. P, 262 - . i ., 63
Carpenter ». Buller, L& W.212; 10 L. J. Ex. ! . . . 466
Carpue . London uml Iinglnun ll.ul (o, b Q B. 747 . 154

Carr ». London and North Western Rail. Co,, L. k. 10 C, I, ‘“J 3 H
L.J.C.P.109; 23 W. R, 747; 138 L. |'4 Hv . . 468, 471

Carruthers ¢. Newen, {l'm.&] 1Ch.812; 72T, J. Ch. 356 ; 88 L. ™.
264; 51 W. R, 29 » . . . . X :
Carter ». Boehm, 3 Burl 1"0.»; 1 \\'. BL 593 ; 1 Sm. L. C. 491 ;
Cockle, L, C. 77 . . . . . 37,38, 39, 44
——— v, Carter, 3 K, & J, 'vlu 4 Jur. (N8 63, . . . 464
— ¢. Ely (Dean of), 7 Sim, 211 . . . . . . 87

3

o L,



- b BRI

TasLe or Casgs. xxi

PAGE
Carter v, Pryke, Peake, 95 . " ’ . > . > . 62
Carter and Kenderdine's Contraet, Ju re, [I1897] 1 Ch, 776 ; 66
L.d.Ch, 408 ; 76 L. T. 476 . . . . . . . 406
Cartwright v, Cartwright, 26 W, R, 684 , ¢ . . . . b2
- — ¢, Gireen, 8 Ves, 405 . . . . ’ . . 223
Caryll v. Daily Mail Publishing Co,, Ltd,, 90 L, T. 307 , . . 624
Casson v. Dale, 1 Bro, Ch, 99 . A N » . . 281
Castrique v. Imrie, | R.4AH L 414 J. C. T
I8; 19 W, R, " . . , 66, 67, 457, 462
(ates v. Hardacre, i I.mm 124 . . : s . . . 224
Catt v, Tourle, 19 W, R, 56 . : . : . . . . M1
Cattell v, Ireson, E. B, & E. $ 27 LLJ. M. L 167; 1 Jur. (N.8)
aho

' " .I..(J, l'-:

Central News (fo, . Eastern News Tele
Chadwick v, Inl\\llmll 16 Q. B, D, 561 1.. 5
Challis's Case, L. R. 6 Ch, 266 ; 40 1, Hl i 9 W. R

(Chambers ¢, Bernasconi, 1 ¢, M. & R, 347 ; 4 Tyr. 581 ; 3 L, .
373 Cockle, L. C. 119 ; :
Chandler ¢, Grieves, 2 H, Bl, 606 n, ; 6 T. R, 325 n.

v. Horne, 2 M .\ Rob, 423

Chant ¢, Brown, 7 H
Chaplin #, Levy, 9 E» ;28 L. U,
( hnlmmn v, Smethurst, [l'm't | K
e, Walton, 10 Bing. 57 " . " ‘ R . ‘
Chappell, |n the Goods of, [1894] P, 98; 63 L. J. P. 98; 70 L. T,
25; 6 R T s . . . . . .
- v, Br ‘\,1-IIA‘\A\.H..
Chapronitre v, Mason, 21 T,
Charlton ¢, Coombes, 4 Giff, 3

3 13 9 Jur. 534
'I‘"N‘I Q B hl:

7: 20, L. R, 556 . 428

T. 89; 69 L. J.

Merchant,

. . . ’ 208
.2 P & D, 815
. . 67
1 Q. B.79; 60 L J,
e R

Chatterton », Seeretary of \l‘lh ISO5 2Q. B, 195 64
L. J. Q. B, 676 ; 72 L. T, 8 d

Chesterfield (Lord) r, Harris, [ 19
Chesterfield Colliery », Black, 24 W, 83 . . .
(‘hichester r. Donegall (.\hmlnh of ), l,_ l. 5Ch 497 ; 39 L.J, Ch,

694 ; 22 L. T, 458 : 18 W, R, 531 . . . . . 634
Chisman », Count, 2 Man. & G, 307 , . . . . . . 482
Cholmondeley v. Clinton, 19 Ves, 268 i s . . . . 233
Chorlton v. Lings, L. R. 4 C. P 374 ’ . " . - . b8l
Christie ¢, Christie, L. R, 8 Ch, 503 ; 52 L.J. Ch, 544 | . . 620

e, Griggs, 2 Camp, 79 . R . . . . 165

( hurch v, Imperial Gas Light and ( oke Co., 6'A & E., 846 ; 3 N, &
P.35: 1 W, W& H. 187 ., . 5 3 . 175,176
r. Perry, 36 L. 3 . ’ : 3 g . 625
Churton ¢, Frewen, 2 Dr, & Sm :('.m: 6 L. J. Ch. 660; 12 L. T.
105; 13 W, R. 490 . . . ’ . . ‘ . 6l
Civil, Military, and Naval Outfitters, Zn » 1899] 1 Ch, 215: 5
Manson, 100 ; 80 1, AT W ; 68 L., Ch, 164
Clare r. Earl nl‘ Bedford, Ab, 536
o In re Sol. 1. 117 R
Clark », r\Alu,.‘ App. Cas, 423 1 46 1. J. Ch
W. R. . . v . .




xxii TasLe oF Casgs.
PAGE
Clark v Clark, 1 M. & Rob. 3 . > : 234
——— v, Molyneux, 8 Q. B, 1,237 ; 14 Cox, (. (!, 10; 47 Ll () B
230 ; 37 L. T.694 ; 26 W. R. 104 692

Clarke, In the Goods of, [ 1896] P, 287 ; M- LJPY . . . 418
Clarkson », Woodhouse, 3 Doug. 189 ; LR 412 n,
Clay v. Thackrah, 9 C. & P, 47 . .
Cleave v, Jones, 6 Ex. 573 .
— t, ey 2] L. J. Kx. 105
Clegg ». Edmondson, 22 Beav, 125 .
Clementson v, Mason, L. R. 10 ¢, I, 209,
Clever . Kirkman, 24 W, R. 159 . ¥
Cliff's Trusts, /n re, [1892] 2 Ch, 229 ; Hl W. R. 439
Clifford v, Parker, 2 Man. & G. 9

C, P, 227

7 Ex. 421

- . Timms, [1907] i l|1 ll'i: 'l'Jll7‘ 2 Ch. 4
—_— Tarrell, 1Y, & C (Ch) 138 9 Jur, 633

f(‘.." . 5 . . . . . . . . . 198
Clinch », Financial Corporation, L. R. 2 Eq. 271; 14 W, R

685 " . . . . . . . . . G3Y, 640
Clouston & Co., Ltd. v, Corry, [1906] A, C, 122 . . i . 60
Clunnes r. Pezzey, 1 Camp. 8 . . . . . 400
Coates r. Bainbridge, 5 Bing. 58 ; 2 M. & l' H 2 5 » . 438
Coats v, Herefordshire County Council, [ 1909 ] 2 K.B.57 . . 120
Cobbett v, Kilminster, 4 F. & F, 490 . . . . . . b0
Cobden ». Kendrick, 4 T. R. 431 . : . 234
Coch », Alleock, 21 Q. B. D, 178; 57 L 3, Q " 414'! 36 W, R,

LE Y ’ ’ . . . R . 671, 672
Cocks v, Nash, 9 Bing. 721 i . é " : A . . 645
Coghlan ». Cumberland, [1898] 1 Ch. 704 . . : - . T00
Cole r. Langford, 67 L. J. Q. B. 698 L m
~—— . Manning, 2 Q. B. D.611; 46 L.J. M. C. 175; 35 L. T. M1 5I8
- r, Parkin, 12 East, 471 . . : v 299
Coles r. Coles, L. R. 1 1 & D.70; 35 L. J, P, & M. 40 . 27 'Nﬂ 281
Colledge ». Horn, 3 Bing. 119 . . 5 . 120
Collie, In re, }.r/mlh' Adamson, 8 (h l' Nh 3 ll'.'. 168

(ullurr Walters, L. R. 17 Eq. 252 ; 43 L. J. Ch. 206 22 W. R,
’ . . . . . AT
m . . . 681, (82, 683

( nllnu.' ’Iro\\mk l. B.&C.

Collins ». Blantern, 2 Wilson, I Sm. l 9 192, 147, 166
- . ('arnegie, l A. & E. h"n i 3N. & .\l 708 . g . 194, 648
. L. GO, Co,, 63 1. J, Q. B, 428 > ’ " , . 290

(ullmv "l(lm L R 19 Eq. 334; 44 L. J. Ch, 267; 23 W, R,
485 . . ’ ’ 163

‘olonial Bank r. (ml\ 15 Ap |> Cas, 267 ; 68 L. T. 27: 39 W. K,

17 % 8 ; . 472
Colonial Bank of Aust mlmm v. ll:n‘»lmll. [1906] A, C, 359 ’ B i
Combe v, Corporation of London, 2 Y. & (', ( 1$.] [ & R
Commissioner for Railways r. Brown, 13 App. Cas, 133 , 5 R RU
¥ Guano Co, 11

ompagnie Financitre du Pac ifique . Pern
),

656; 52 1.J. Q. B. 185 ; 30 W, R. 395 5 A . 630

Compagnol r, \hulln 2 W, BL 790 , G
Compania Naviera Vasconzada », ( ‘hurehill & Sim, [l'Nu. 1 l\ I!

287 . . . ) R .40, 471
Concha r. Concha, 11 \pp Cas. 5417 56 L. J. Ch. 2575 56 L. T

122 W. R 477, . . > . 67, 460

v \hnrun a, 40 Ch, D, 543 ; 60 L. T. 798 " : g . b2

(unnnrt Fitzgerald, 11 Ir, L. R. 106 . . . . ; . 312

Conradi ». Conradi, L. R, 1 . & D, 514 y . ; . O, 404

Contract Corporation, Ju re, L. R. 13 Eq. 27 N . = Y

AN . P

.




TasLe or Cases. xxiii

Cooke r. Lamotte, 15 Beav. 234 ; 21 L. J, Ch, 371 .
- v, Soltau, 28, & 8, 154 . . . . .
Coolgardie Goldfields, Ltd., Zu re, [1900] 1 Ch, 475
Cooney v. Edevain, 14 T. L. R. 34 | ’ . .
Cooper r. Blackmore, 2 T, L, R, 746
—— v, Bockett, 4 Moo, P. C, 419 . % " . .
. Cooper, 13 App. Cas. 88 ; 50 L. T. 1., . . . . B0
¢, (iibbons, 3 Camp. 36:
v,
r.
r

Kendall, [1909] 1 K. B. 105 . ' ‘ . . . 180
Lloyd, 6 C, B. (N8) 519 v : . ' .
. Ward, 6 C, B, (N.8) 50 : : ‘ . . 63
Coote ». Ford, [1899] 2 Ch. 93; 68 L. J. Ch. 508; 80 i.. T. 647 ;
47 W, R 489, 5 . . ’ ’ . . . 424, 454
Copper Miners' Co. v. Fox, 16 Q, B, 229; 20 L, J.Q. B 174: 16
Jur, 703 .
Coppock »r. Bower, 4 \l .\ W, ii'nl
Cornwall v, Richardson, R, & M. 305
Corsellis, ln re, [1906] 2 Ch, 316 5 : . v
Costa Rica (Republic of) v. Erlanger, L. R. 19 Eq. 33
Ch, 281 . o .
— r. Erlanger, 3 Ch. D, 62
Cotton », Vagan & Co., [ 1896 CoA5T .
r. Wood, 8 C. B, (N.8.) 7
Coochman v, Greener, 1 R. . C
Coulson r, Disborou J

2 Q. B. 816 ; 70 L. T.617; 42 W.R,

H9; OR . . M5 )
Coventry v, Gre: astern Rail. Co,, 11 Q B. D, ..1-; 52 L.J.Q.B,

694 ; 49 L. T. 641 . . . . LTl
Cowling r. Ely, 2 Stark. 366 ; 20 R R . ! ‘ . . Mo
Cox r. Allingham, Jac. 514 " . . " . " . 268

r. English, ete., Bank. [1905] A. (', 168 : X 700, 701

r. Lee, L. R, 4 Ex, 288 ; 38 L. J. Ex. 221, . s . 693
Cozens, In re, [1903] 1 Ch. 138 . R . . . D43
Crafter v. Metropolitan Rail. Co,, L. R. 1 .C, I, 300, 3 ’ . 45
Crease v, Barrett, 1 C. M. & R. 919 . . . . . 309, 340, 345
Crisp v. Anderson, 1 Stark, 35: 18 R, R, 744 . . . . 207, 396
Critehell v, London and South Western Rail. Co,, [1907] 1 K. B.

860 . . . . . . . " 124, 428
Croft v, Croft, .H L.J.PM.&A . 44; 48.&T.10; 11 Jur. 1\ 8.)

183;: 11 L. T.781; 13 W, I:. b . 5 $ . 3

(‘romack . I|cmh<-ntc. 2B.&B.

Croockewit v, Fletcher, 1 H. & ?\ RY: . oo
Crook ford (Corporation of), L. R. 1; 19

w 8 : . . . . . . 176
Croppe mnh 2 Ch Il .\m 53 L.J. Ch. 891; 51 L. T. 7383 ;

33 W, R. 605 1 R.DI.C.96 ' . . . . .62, 474
Crosbie ». Hetherington, 4 M. & G. 933 . : ; : ’ . 48
Crosfield & Sons, Ltd., /n re Jm.‘ph. [1910] 1 Ch. 118; (C. A),

ibid,, 130 > . R
(‘rossley v, Dixon, I“ H. L. Cas. "'J l 3. ( h. l.ll s 0Jur. (N8)

607 8 L. T.260; 11 \\. R. 716
Crouch », Hooper, 16 Beav, 182
Crowley, Er parte, 24 L.

——~ v. Page, TC. & P. 7
' m\\'lw \Ululnmh 8C.
Croxton ». May, 9 Ch. D. .h'&,
n, Ko parte, 13 Q. |
»i

Cunninghame r, e umnn"h.nm-, 2 ll.n\\ 7




Xxiv Tasne orF Cases.

Curtis r. Curtis, 21 T, L. k. 676 . i . . » . H238
Cusack ». Robinson, 1 I3 & 8. & 30 1. J. Q. B.261; 7 Jur. (N&)
M2 4 L.T.506; 9W, 179

Cuthbert », Camming, 11 Ex,
686 . : N
Cutter ¢, l'u\\’rll 2 8m, L. C. 1

«d. Ex. 310; 1 Jur, (N.8.)

Dowe. D, [(1903] P, 144 . . . . . . 245
Daines and Another », Il‘||l1<\ 3 Ex . 200 < ¥ " ) .oolG
Daintrey, dn re, [ 1893 2 Q. B.116

257 5 41 W, R, 590 ; 10 Morrell
Dakhyl r. Labouchere, [1908] 2 |\'
Dalgleish . Lowther, [1899] 2 Q.
Dalrymple ». Leslie, 8 Q. B. D,
Dalton », \"L"" 6 \H- a

i T

Gl

620

B, 680 : 30 W, R
’ " . 101, 403
Lo Ch, 604 ; 76 L1

700 ;
Danicl ». Wilkin 3 : . "
Darby ». Ouseley, 7o 2 Jur, (N8 197188,

129, 445, 5

Dare », Heatheote, & J. Ex. 245
'y v, Holloway, lJuI 2K B A b & ;
v e, Pemberton, 11 ¢, B, (N.8) 628 | ‘ X . 365,
Davidson «. Cooper, 13 M. & \\ M43; 181, L 276
Davies, In re, [1909] W, 2 s .
e. Fitton, 2 D, & V b
¢, Humphreys, 6 M. & W,
— r. Lowndes, 6 Man. & (i,
N. R. 214
— r. Morgan, 1 (., & J
Davis r. Davis, l“'l‘ I ( ln. 300
— . Jones, 17 ¢, B, 6
v. Phillips, 24 l
Dawes, L parte, 17 Q.
Dawkins r. Rokeby (Lord), |'

i3 7 Neott,

v —_— 4
Dawson », Dawson, 22 1., 1. |
- —~ r. M'Kenzie, [1908] 8. €, 648
Dean v, James, 4 B, & Ad. 546
de Bode’s Case (Baron), 8
De Bussche ». Alt, 8 Ch, D, 2

) a8l "
Deeley's Patent, Zn re, [ 1895] 1 Ch. G87 P.C 199
A OO 496, , A .
Delamotte v, Lane, 9 ¢, & P, 261
De lu Rue v, Dickinson, 3 K. & J. 388
e, Guildfor 1901] 2 K.B.215; 70 1 K
167 .

g AT Chy DS
y . Aleock (. & Ir 660,
Delta, The, 1 1, 5 .
Den v, Fulford, 2 Bure, 1179, . : . &
Dendy v, Simpson, 18 C. B, 831 ; 2 Jur, (N.8) 642
Denn v, White, 771, R.112 *

Denton v, Donner, 23 Beav. 290




—

TasLe or Cases. XXV
PAGE
1 saz, Inthe Goods of, 2 P, D, 66 46 L. J. P& M, 65 36 L. T,
2 26 W, R.352 . g ‘ : . ; . Dhd
De Rutzen v, Farr, 4 A, & E. 535 5N &M 617: 1 H.&N, 7385 . 815
Deshorongh ». Rawlins, 8 MyL & Cr, 51563 7 LoJ. Ch 1715 2,
. 125 . . > ‘ » .
De Thoren v, Att-Gen., 1 App. Cas, 686 . ‘ g
Devala Mining Co., Ju re, 22 Ch, D, 593 5 52 L. J. Ch, 434
Dickinson v, Coward, 1 B, & Ald. 677 " .
v Valpy, 10 B & €, 1285 5 M, & R, 126
Dighy r. Steadman, 1 Esp. 3 . R . .
Dillon v, Balfour, 20 L, R, Ir, 600
e, O'Brien, 16 Cox, ¢, ¢, 245
Di Sora v. Phillipps, 10 H. L, Cas, 621
Dixon #, Hamond, 2 B, & Ald, 310
r. Kennaway, [ 1900] 1 Ch, 833
Dol Norris, 3 Camp, 519 ; 14 . R, 882
Doe v, Allen, 12 A. & E. 455 ; 4 . & D, 220
ro Barton, 2 M, & R, 28 . .
v, Baytop, 3 A. & K, 188: 2 N, & M, & 1 1. & N, 270
r. Benson, 4 B, & Ald., 588 A ’
v, Calvert, 2 Camp. 380 : 11 R, R, 745 R > .
. Catomore, 16 Q. T45; 20 1. J. Q. B, 728 Cockle, 1., ¢
183 -
r. Coombs, 3 Q. B, 687 .
r. Coulthred, 7 A. & E. 235 A .
v, Davies, 10Q, B, 314 : 16 L.J, Q. B, 218 Hl
e, Derby (Earl of), 1 A, & E. 783
r. Edwards, 5 A & E, 95
4 r. Fowler, 19 1. J 3. To0
Francis, 2
r, Griftin, 1 : Coekle 134
Hawkins 3 6 Jw v o L. J
1 9 L. J. Ex. 27 63, 5
r. Hubbard,
r. Jauncey, 8 (', b
r. Kemp, 7 Bing. ! . " 119, 120
v Ving, N, C. 102; 2 Seott, 9, 33, 119, 120
’ & : : . . M7
1C.& K. 122 : . 368
v. Manifold, 1 M. & 8, 24
v. Mason, 1 KEsp, 53
r. Mew, 7T A &
v, Michael, 17 Q ) ‘ . 310
v Mills, 2 A, & E.17: 1 M. & Rob, 385 . . 478
—— ¢ Morris, 3 A, & E. 46; 4 N.& M. 508 | ; . 368
’ 2M &W.120; 6 L. J. Ex ¢ ; . o6l
r. Palmer, 16 Q. B. 1 200.J0.Q. [ 75 15 Jur. 836 . 395
r. Pembroke (Earl of), 11 East, 504, - . - . 355
r. Perkins, 8 T, R. 749 g : 171
r. Phillips, 8 Q. 16 1. J. Q. BB. 269 : » . . 284
e, Pulman, 8 Q. B, 6220 6 Jur, 1122 11 L. ). Q. B, 314 . 287
4 r., Randall, 2 M. & I’ 20 . . s . > . abl
r. Ridgway, 4 B, & Al 4 § 6 . . 460
r. Robson, 15 Kast $ [ H T 1.3, 308, 314
. Roe, | M & W " ‘ . S
r. Ross, T M, & W b Ex, 200 5 Coekle, L. €163 . 362
s, Bamples, 8 A, & 151 1 W, W, & HL 228 ;2 Jur, 841
NP2, . . . . o . . ‘ . 284

j___-



e ————

Xxvi TasLe oF Cases.

PAGE
Doe », Seaton, 2 A, & E, 171 . . 5 : . . . 286
- r. Sleeman, 9 Q, B, 298 ; 15 L. .l (). B. 338 : 10 Jur. 56 . 346

r, Suckermore, 5 A, & I, m.l, 2N.& l’ 16; W, W. & D. 405
Cockle, L. C, 165 & " ¥ 48, 277
—— v, Thomas, 9 B. & (', 288 , ’ . . . . . 417,418
v ——, 14 East, 323 . . A . . . . . 339
v, Turford, 3 B, & Ad. 890 ; Cockle, L. C, 118, 18, 319,

" 320, 321

r. Wainwright, 8 A, & E. 691 . ’ " . . . . 442
v. Walley, 8 B, & C. 22 = & . . . . . 285
—— r. Watkins, 3 Bing. N. C, 421 { Seott, 155 . 285
—— . Whitehead, 8 A, & E. 571 ; 1 W. W, & H, 521 ; 2 .lur. 493. 152

. Wilson, 10 Moo, P, €, 502 i 2 . = . b, 277

Dolder ». Huntingfield, 11 Ves, 292 : . . . . M7
165

Dominion Natural Gas Co, v, Perkins, 1011 % ¥ ,
Doncaster (Mayor of) v, Day, 3 Taunt 26: R. R. 650 ; Cockle,
1. Co 146 . y v . v . . . 97,
Doorman r, Jenkins, 2 A, & E. ; 4N, C&M. 170 i 5 :
Dorin ¢, Dorin, L. R. 7 H. 1
Dorrett », Meux, 15 C, B, 142; 231
Dost Aly Khan, In the Goods of, 6 1

LCOP221 L L L onR
IO l.

Douglas, /n re, 3 Q. B, 825; 12 L. J. Q. B, 49; 3 G. & D. 509 ;
7Jur. 239 . . . . 663
Dowdell ». Australian R 2 O, L. B,
16563 23 L. J. Q. LT .

Dowden & Pook, Ltd. v |
JoK.B.38; 801
Dowling ». Pontypool,
Dowson, fn re, [ 1909 A ’l b . . .
Drucker, In re, [1902] 2 K. B, 210 , . . . " v
Du Bost v, Beresford, 2 Camp. 5115 11 R, R, 782, . .
Dudley, In re, 12 Q. B, D, 44 " " » . . . .
Duancombe v, Daniell, 8 ¢, & P, 22251 W, W, & H. 101; 2 Jur,

l‘NH‘ 1 K. B. F)’\\ R.

32 . v . . 429
I)um.nvn(l‘, Ilnf)l Lle \\rll\n an I‘ T'.ll 19 L.J. Q. B, 388;

Cockle, L. (', 138 . ' 121, 340, 346, 347, 348
Dupuy ». ’l'rlun:m, Y.k ('. l'||. iHl. > N ‘ . 170
Durrell v. Bederley, Holt, 2838 . . . . .3

Dwyer r. (ullim 7 Ex, 639; ¢
Cockle, L. €. 156 .
Dyte », St, I.uul.u(-umlmm 27TL. T

| 683
. . A v

E.

Eade r, Jacobs, 3 Ex, D. 3

47T L. J. Ex. 745 26 W, R, 159 . GIR
L.ngll-lunl Kingston, 8 Ves, 438 . . .

. . o A

Earle ». Picken, 5 ', & . : ¢ 114
East London Rail. Co. r. (unwr\.uuh of l{l\u Thames, 90 L. T,

847 . . . ¢ . . . . . a A L
East Stonehonse Local Inmul e, Vietoria Brewery Co,, [1895] 2 Ch,

Sl 43W. R ) . Ch, 493 . . . 665

stical Con Ty | l-\".’l(i 1 Ch, 166 . . 395

lin v, Little, 6 T. L. 694

Fckroyd v, Coulthard, [1897] W J66 L. ChTEl . . 821
Edelstei Schuler & Co,, [ 2] 2 K. B, L 50 W R, 403 ; 8
LT.2045 71 Lod K, B.B72 . . . . . . 147,182

Eden . Blake, 13 M. & W, 614 ; 14 L. J. Ex. 194 9 Jur, 213 . 190

e e el B



g
i
"!

TasLe or Casges. xxvii

PAGE
Eden v, W

'H Ch, D, 223; 56 L. J, Ch, 178; 55

L.T » W, ' . > " 631
Edmondson r. "IIl h & I 0., LM., [1905] 2 K. B, 52: r : . 624
Edmunds v, Bushell, L. l(. 1 Q. B, 97;385 1.J. Q B. 20; 14

W.R.1 . . : ; . > ' . 437
Egremont Burial Ilmr«l v l‘lurvmnm Iron, ete., Co., 14 Ch, D, 158 633

Ehrmann ¢, Ehrmann, [1896] 2 Ch. 611 ’ . 424,62
Elder v, Carter, 25 Q. B, D, 194 ; 55 L. J. Q. B.281; 62 L. 1.3

, 671

38 W.R.612; 54 0.1 646
Eldridge ». Knott, 1 Cowp, 21! . S . . 5 5 . 402
Ellice v, Roupell, 32 Beav, 308 , ’ . . . = " . 612
Ellington ». Clark, 38 Ch. 1. 332 . . . . ’ . 6GYs
Elliott », Garrett, [1902] 1 K. B. 870 : . . ; i . 624
Ellis ». Bedford (Duke of), [1899] 1 Ch. 494 - - . 618
—— ¢, M'Henry, L. R, 6 C. 1. 228; 40 L. J. C, P, 109; 19 W, R.

i s . . : v . 5 A . - . A6

Elmer r, Creasy, L. R, 9 Ch. 69; 43 L. J, Ch. 166 ; 22 W, K. 141 . 621

Elsam r, Faucett, 2 Esp. 563 | ¢ . . . ’ . .

Elwes r. Hopkins, [1906] 2 K, B, 1, . . : > . . 188

Emmet ». Dewhirst, 21 L. J. ( l|. 07 ' ‘ . . . 183, 187
Emmott v. Marchant, 3 Q. B. 1 H: 88 LL.T.508; 47 1..J.Q. B

436 26 W, R. ﬂ:{: 270

- = v, Star Newspaper Co., 'i- |. J. Q. B,
J. P, 201

—, —— 9 I L. R. 111
Engall r. Bruce, 9 W, R, 536 . . ' . ; . .

England ¢, § 4 T. R, 682; 2R. R. 498 ., % . Ao,
Ennis ¢, Carrol, 17 W, R. 344 . . . v . »
Enoc h and Zaretzky, Bock & Co's \llnll:mnn. T re, [1910] 1

B, : . ; ' . ’ > 5 28, 151
Entick r, (! vnun-m-n 19 How. St. Tr. 1030 ) . 21, 588
ienchunder Singh v, Shamachurn Bhutto, 11 Moo, Ind. \I’I' 20 30
Evans v, Beattie, 5 Esp. 26 . v - " . .M
r g iy 5; 8 L. T. 700 ), N . 103
ro A . . 229
X \l anchester, Shefliel uln! |,x||n-h|~|m| |.4||l Co., 36 Ch. D,
626 . . . . 6l
v, Merthyr |\l“l| U ||>.|n Il|~l|ul Couneil, Ih't" l Ch. 241 ;
68 1., Ch. 175 ; 272, 325, 347, 702
r. Nichol ( “nll. & . . 475
v, Pratt, 3 Man. & ( . .
~——- r. Prothero, 1 De ( .
r. Rees, 10 AL & E
—_—, VI2A.& E
- r. Sweet, Ry, & M,
v, Taylor, 7 A. & E, 3 Nevile & I’ 174 8

ingham ». Roundell, 2 Moo. & R. 138 : -
eter (Mayor of) v, Warren, 5 Q. B, 773 ; 8 Jur, 441 ”
Exmouth Dock Co., Zn re, L. R. 17 |,|| I81; 48 L. J. Ch. 110 _'_’

W. R 104, ' . . . . . 480

¥

Faber v, Gosworth Urban District Couneil, 88 L. T. 549 : . 614

Fairfax Peerage ('a 1908] W, N, 226 . . " 353
Faleon v, Benn, 2 Q. I‘ 34 . ‘ ‘ - . 6
Falmouth (Earl of) r. Moss, 11 Price, 455 . . . : . 239
Fane r. Atlee (1700), Eq. Ca, Ab, 77 o - : : . . 621




xxviii TasLe or Cases.

Farman », Smith, 58 L, T. 12 57 L.J. Ch. ¢ " . . i A
Farquhar ¢, Newbury Rural District Couneil, [1909] 1 Ch, 12 . oo,
01 02
Farr ». Price, 1 East, 56 . . ‘ . ’ . . 1 . 208
Fawcett ¢, Fowlis, 7 B. & l'. | . " : " ¢ . . 396
Fawkes ». Lamb, ‘H I J.Q. B W . . i R - . 192
Fay » Prentice, l v . . . . . 16
Fennell v, Tait, ;5 Tyr. 218 , 4 : . . 660
Fenner 'n..l L lm. lu re, 189711 Q. B, 667 . ’ y . 628
Fennessy v, C lark, 37 Ch. D, 1845 57 L. J, Ch, 398 ; 58 1. T, 289 , 621
Feret v, Hill, 1 B. 207 . . A . . . . . hi6

Fervior, In re,
Field ». Bennett,
r. Fleming,

..\ 619 1 Jur, 24

5 Dowl. 450 ;
- r. Sowle, 4 Russ, 112 . . .
v. Woods, TA. & K. 1 2N & P 1T
Fielding ». Morley Corporation, [ 1809] 1 Ch. 1
Finch, Zu re, Finch v, Fineh, 28 Ch. D. 267

Finny ». Govett, 251
Fischer », Sztaray, E. |
632 . . ¢ . .
Fisher v. Boucher, 10 B, & €. 710
- v, Clement, 10 B, & C, 472 " . .
v, Owen, 8 Ch, D, 645; 47 L. J, Ch, 681 ; 38 L. T, 24
W. R. 581 R , ; ’ . : - . 620, 622
~—— ¢, Ronalds, 12 ", B, 762 ; 22 1 ¢ P62 17 Jur, 393 ; 20
L.T. (o8) 100; 1 W, R, ¢
Samuda, 1 Camp, 190, 193
g 2 Moo, & R. 60
an r, Greer, Ir, l\ 9 C, L. 204
¢ ln( L&F 193, A ¥ R ’ '
L Bo126: 41 L.J. QB 49; 6 LT, 181

L. R. 186
3. & E. 821;

LJ.Q. B, 239 ; 4 Jur, (N8,

Fitz v
Fitzg
Fitzwalter Peerage (!
Fleet v, Murton, L.

20 W, R. ¥ v s 3 ; .63
erring, I. 1%7 I.J. Q B, 233; 9B, &8
576 19 L. . . . . . ’ 5L
Fletcher v, luml.m and \Hl(ll Western Rail. Co,, [18092] 1 Q. B,
61 L. B. 2 T, 6055 10 W, R, 182 . GRR, 690

Floyd . nhmn ll"' L. T. . .
Foley's Charity ». Dudley (! u||- ration, 1010]1 K. B
Folkes v, Chadd, 3 Doug. 157 : Cockle, 7
Follett v. Jefferyes, 1 Sim, (N.8) 1: 20 1,
Foote v. Hayne, Ry, & M. 165 ; 1 C. & P, 54
Ford r. Yates, 2 Man, & G, 549
Formby Brothers r. K. Forml)
Foster v, Globe Venture Syndi
. Pointer, § ¢ & P, 718
r. Reeves, |
——= . Roberts, 24 . . . " ’ . ’
Foulds, In re, Ex parte Lea 10 Ch. D, 3 . ¢ > . Dt
Fountaine, Jn re, [1908] 2 ¢ I, 382 ' . ; R .
Fox r. Bearblock, 17 Ch, D, I‘J'.' 50 L. .l Ch. 480 ; 20 W, R. 661 .
v. Star Newspaper Co,, [1900] A, €. 19, . . (0N
r. Waters, 12 A, & E. 13 g ! . . 5

Frankenstein r. Gavin's Cyele, &e., Co,, [1807] 2Q. B, 62; 66 L,

Q. B 668 2 T6 LT, 717 5 45 WL R 04T . - :
Frederick r. Att.-Gen., L. R. 3 P, & D. 196 44 L. J. L& M. 1
116
L&D,

(19107 W. N, 18
te, [1900] 1 Ch. K11

270

v, - , L.
Freeman v, Arkell, 1 €, & P 137

B

=

ek ST A e




TasLe oF Cases. XXix

PAGE
Freeman r, Cooke, 2 Ex. 654 : 6 Dowl, & L. IS9 0 IS Ex 114

Cockle, L. €. 29 R . .6

e, Phillipps, 4 M. & 8, 486 16 R, 1 B3R, 330, 3141

r. Steggal, 14 Q. B, ¢ 19 L.J ;13 Jur. 1030 26
French v, Howie, [1906] 2 K. BB, 674 . . . LA
Freston, Zn ve, 11 Q. B, D. 5 2 L.J, Q. B o56; LT 20

31 W, R sod . . " . . 663
Frith » Frith, [1906] A. ', 254 . . 188, 193
Frost r. Brook, 23 W, R. 260 . . ’ R . . 6GI8
Fry r. Wood, 1 Atk, 445 ., . . B2
Fryer v, Gathercole, 13 Jur, 542 ; Cockle, L. ', 80, " .ol
- v .4 Ex. 262 . . 364

e Sturt, 16 ¢, B, 218 ’ . . . . 665
Fulwood ». Fulwood, 9 Ch, D, 176; 47 L. J. Ch, 459 ; 38 L, T. 380

26 W, R 430 . . 433

Furness ». Hall, 251, L, R, 233 . . . . . 408

Gadd v, Mayor of Manchester, % R, I . 530 ,

Gainsford ¢, Grammar, 2 Camp. 9; 11 R, R, 648

Gale v. Williamson, 8 M. & W, 405 10 L. J, Ex, 416
Gallagher v. Murton, 4 1. L. R, 301

Galloway r. Kenworth, 15 C. B, 228 .

Gandy v. Macaulay, 7n re Garnett, 31 Ch, D, 1

Garden v, Cresswell, 2 M. & W, 319 : 5 Dowl, 461 . .
Gardner r, Irvin, 4 Ex. D49 48 L, J, Ex, 224 2T W, R 1413
3 App. Cas, 582, .
Gardner Peerage Case, Le Marchant’s Report, 169
Garnett, In re, Gandy r. Macaulay, 31 Ch. D, 1
Garrells ». Alexander, 4 E i7 . .
Garth . Howard, 8 Bing. 451 ; 5 C. & I'. 346 : 1 Moo. & Se. 628
Gaskill v. Skene, 14 Q. B.664; 19L.J. Q. B, 275; 14 Jur. b
Gathercole ., Miall, 15 M. & W, 319

Gauntlett ». Whitworth, 2 Car. & K, 720

Geer, Good, 20 1. T, (0.8) 128
Er parte, 22 Ch, D, 436 :

— r. Lue

31 W, R 264 5 48 LT, 405
al Assurance, ete., Corporation ». Robertson, [1909] A,
4, . . . 488

Gieisel

General Estates Co., Zuore, Lo R 3 Ch, 7585 16 W, R, 919 . 480
General Finance and Discount Co. », Liberator Building Society, 10
Ch. D. : W. k. 210 | . . . . . . 465, 466

Gent, In re, 5] 1 Ch, 386 , § M . . . . o4
George r. Thompson, 4 Dowl. 656

. . . 680
v. Thyer, [1904] 1 Ch. 456 ; 73 Ch. 401 ; 90 L. T, 249 397
George Whitechurch, Ltd, v, Cavan 02 C, 117,488, 471, 480

Gery ». Redman, 1 Q. B, D. 161 ; 45 L.
Getty r. Getty, [1907] P 334 |
Gibbon v, Featherstonhaugh, 1 Stark, 225
Gibbon's 17 How, St, Tr. 801
Gibbs, Zn re, [1907] 1 Ch, 465 . . .
Giblin v, McMullen, L. R.2 P. C.317; 38 L. J. . C
Hs v . R . ;
Gibson r, Jeyes, 6 Ves, 277 . .
Giffard v, Williams, 38 L. J. Ch, 601
Gall v, Gill, [1909] P, 157
v, Shelley, 2 Phill.
Gillett ». Abbott, 7 A, & E.

B, 267 ; 24 W. It 270

83




XXX TanLe or Cases.

Gillette Safety Razor Co. v, Gam 25 T, L. . 808 .
Ginger v. Ginger, L. R 1 P& D37 835 L.J, &M, 9 .
Girdlestone v, Brighton Aquarium Co., 4 Ex, D, 107 ; 40 L. 1. 4

48 L. J. Ex. 373; 2T W, R. 5238 . . . 160
Gittens, £r parte, [1892] 1 Q. B, 646 ; 66 L. T, 30 ; 40 W, R, 386 656
Glannibanta, The, 1 P, D283 ; 34 L. T, 934 : 24 W, R, 1033 700
Glassington, Zu re, Glassington ¢, Follett, [1906] 2 Ch, 305 . 561, 567
Gleadow ». Atkin, 1 ¢, & M. 410 . R ‘ . ST
Glendarroch, The, [1804] P, 226; 63 1. J. I 89; 70 L. T, 344 ;

4 R, 686 . " " o . 158

Glenie v, Tucker, [1908] 1 K. I}, 26! . .
Glenister v. Harding, 20 Ch, D, 985; 54 L. J. Ch, 1089 ; 53 L. T.
D28

Glossop ». Heston Local Be
Goater, £r parte, 22 W, R
Goblet », Beechey, 2 Russ, & My, 624 . >
Godard v, Gray, L. R 6 Q. B 139 40 L, J, Q. B 62 24 LT, 80
13 W, R. 348 e e TR
Goddard's Case, 2 Rep. 4 b > s 193
Goftin v, Donnelly, 6 Q. B, D, 307 : 50 L. J. Q. I 303 ; 44 L. 1

141 )W, R 440; 45 0. 1, . . . b4l
Goldshede ». Swan, 1 Ex. 154 : 16 L. J. Ex. 28¢ | Hab
Goldstone v. Williams, Deacon & Co,, [1899] 1 Ch. 47; 47 W. R

91; WL 373; 68 L. J. Ch, 24 . ' . 275, 635

ed v. Armorer, 3 Q. B, 956 ; 3 G. & D, 206 12 L. J, Q. B,

Good

b " . : .
Goodman ». Taylor, 5C. & P, 410
Goodrich, Zu re, [1904] P, 138 . ’
Goodright #, Moss, Cowp. 591 ; Cockle, L.C. 134 . . . 355, 356
. Baldwin, 11 East, 488 | ‘

r. Milburn, 2 M. & W. 833 ; 6 L. J. Ex. 200
tobarts, L. R. 10 Ex. 337

1 App. Cas. 476; 45 L. J, Ex. 748 85 L. T.

Goodti

Goodwin ¢

e
179: 24 W,

Gordon », Gordon, L. R. 5 H. L. 254 " . 67
Gorrissen v, Perrin, 2 C, B.(N8) 681; 27 L. J. C. P, 29 8 Jur,

(N.8,) 86T . > " . . > . . Bdl
Gosling ». Birnie, 7 Bing. 339; 5 M. & P. 160 174

Nugent (Lord), 5 B. & Ad, 58; 2 N, & M. 28 ; Wigr, Wills,
5; 2 Ph, Ev. 339 . ’ » : . 182,
Gould r. Lakes, 6 P, D, 9 1. J. P & M. 59
Graham », Belfast Ry .13 .
— r. Glover, b 1 26 L. J.Q. B, 10; 2 Jur. (N.8)
160
- v, Sutton, [
Grant v, Grant, L. |
821 ; 1S W. R, . 5 ' '
r. Maddox, 15 M. & W. 737 ; 16 L. J. Ex. 227
Gray ». Haig, 20 Beav, 219 " " & . ® v " .
Great Northern Salt, cte.,, Works, Zn re, 44 Ch, D, 472 . .6l
Great Torrington Commons Conservators ¢, Moore Stevens, [ 1904
1Ch.8347; T8L.J.Ch, 124; 89 L. T. 667 ; 68 J. ', 111 . A6
Great Western Colliery Co. r. Tucker, 9 Ch, 376; 43 L. ). Ch,

1: 66 L. J. Ch, 3
3 L.J. C P

18 5 . . . . . . . . v . . 622
Great Western Rail. Co, v, Willis, 18 C. B, (N8) T48; 34 L. J. C, 1",
195 ; Cockle, L. C. 107 . . . . . . . . 487

Greaves ¢, Ashlin, 3 Camp. 426 . . .
r. Greenwood, 2 Ex, D, 283 16 L.J. E ;
25 W, R. 639 . . . . . . . . . 413

14




TasLe oF Casgs. xxxi

Green v
Greenough .

tewick, Bull. N. I, 242 b : : . 9
i 5O, B (NS)TRG: 28 L. J. C, P, 160 5 Jar,

: Cockle, L, €. 208

- <.¢~ln|] 1 Myl & K. 98

Greenwood ¢, Rothwell, 7 Bes

Gregory ». Mighell, 18 Ves
r. Molesworth i Atk. 626

Tavernor, 6 (

Greville v, Chapman, 5 Q.
v. Tylee, 7 Moo. I’ .

Greys Brewery Co., Ju re . D00,

Giribbon v, Gribbon, 24 T, L. R, 160

Griffin, Jn re, 79 L. T, 442 |

Griffith ». Davies, 5 B. & Ad. 502 :

Grimwade v, Stephens (Kent Assizes, 1697), Bull, N, I, 204 ; cited

in note 15 ¥ 204 . .

Grove v, West, 7 3 ;

Grumbrecht v, Parry, 32 W, R, 558 ,

Gunn », Tyrie, 6 B, & 8, 208

Gwinnet v, Phillips, 3 T. R, 643 . - . ‘ .

Gwyn », Neath, L. R. 3 Ex, 209; 37 L. J. Ex. 122; 16 W, R, 1209

H.
Haddrick ». Heslop, 12 Q. 275 ‘ " : . » " ’
Hadley v, MeDougall, L. R, 7 Ch, 312 : 41 L.J. Ch. 504 ;: 20 W, R,
93

Ila-'mlmn v. R 3 () un|» 377; 1M S, 567 '
Haig ». \\n-v. [1893]1 2 Q. B. 19; 62 L. J. Q. B, 532 69 1

Haigh », Belcher, 7 C, & l' 389 E >
Haines r, Guthrie, 13 Q. B. D, 818; 53 L, J. Q. B, 521 ; &
645 ; B3 W, R.99; 48 J. . 756 . .
Haire v, Wilson, 9 B, & C. 643 ; 4 M. & R. 605,
Haldane ». Eckford, L. R. 7 Eq. 425
Hale ». Bates, E. B. & E,
Hales v. Kerr, [1908] 2 K,
Halhead », Young, 6 E 2 5 . :
Halkett v, Dudley (Earl of), [1907] 1 Ch. 590 ,
Hall, Zu re, 9 Hare, App. xvi
. Bainbridge, 12 Q. B. 6
Cazenove, 4 East,
! ll:t]l. L. R. 52
, [1892] 1 Ch. > . R .
wson, 4 E.&B.500; 3 C.L. R, 737 24
1 Jur, (N.8.) 571 .
r. London and North \\umn l. il I o,
v. Truman, 29 Ch. D. 307 ; 54 L. J. Ch.

s 17 L.

3 1 Smith,

v. Warren, 9 Ves, 605
IL\!IHI,:\ v. Phillips, 28 Q. B.
Hamilton v, Kerwan, 2 J, & l b
Hammack ¢, White, 11 C, B. (N8 ) !
Hammond r. Bradstreet, 10 Ex. Wil. 2
Schofield, [1891] 1 Q. B
Hanbury v, Jenkins, [1901] 2 Ch, 401
Hankey, Re, 256 W, R, 427
Hansen v, Dixon, 96 L. T. 32 .
Harden v, Hesketh, 4 H. & \ 175

. J. Ex. 832
; 60L.J.Q.B. 5




XXXii Tapre or Cases.

Hardin
Hardwic

mes Newspaper, May 28th, 1891
1907 | W, N. 180

Hardy @ v, L. R, 3 Ex. 107 37 L. J. Ex. 76 '
Hardy's Case, 24 How, St Tr, 119 L Ta |
Hargrave ¢, Hargrave, 2 Car, & K, 701
Hargreaves, 1t Joseph, Tu re 1900 ] 1 ¢ M
Harnor ». G s, 16 (. B, 667 P CL L, R A4oG
Harr
| us
b 62 LT, N {
’ ) ( I L. ( P )
Harriso 158 U
| H GY2
Harrod ». Harrod, 1 K. &), 12 I8 ) 8O3 4K
Hart », Frontino Mining ( l. R Ex, i1l 31 1. J. 1 HE]
22 1. T. 30 179
G it L.RAP.C 439;: 42 ] ) P. 2 WwW. I
o a2

v. Hart, 1 Hare, 13 Jur, 1007 : 11 L, J, Ch, 9 207, 368, 394

¢. Macnamara, 4 1"t 154 (i
Hartley «. Wharton, 11 A. & E, 944 L&D b; 4 Jur. H70 160
Harvey r, Anning, 87 L. T, 687 H18

Croydon 1 Sanitary A 26 ( D. 2440
3 L, J, Ch, 707 2 W.1 R4 129
v, Farnie, 8 App. Cas, 435 5 1, D, 1 WLLP XA
8] 164
O | kin, 10 1), D, 122 ; 54 L. J | W. R. I88 62
L. R 14 Eq. 438 41 L. J. Ch. 69 45
Harwom @ wlright, 1 ¢ 8 A\ ) ) W. | 187 10
Haslam ». Crow, 19 W, I} ]
Hatton ». Warren, 1 M, & W, 175 190
Hawes Drac it D 173;: 52 L. J, Ch, 449 ; 48 L. T. 518
i1W. 1576 . 308
te, 2 B8. D, 22 37 W. 1 W 61 LT, 584
131 397
) Ch. 13 691
Hayslep ». Gymer, 1 A, & E. 1635 8 N, & M. 470 131
Heane », Rogers, 9 B, & €', 574 422
Heath ». Dean 1905 ] 2 Ch, 86 . 272, 287, #456
Heaton v, Goldney, 1910 1 K, B, 754 Gl
Hebblethwaite Hebblethwaite, Lo L2 L& DL 29 39 1L ), P&

M. 15 . 228
Hebditeh e Mellwain IS 20, B 54 692
Heflield r. Meadows, L, R, 4 ¢, P 505; 20 LT, 716 2
Hegarty ». Milne, 14 C, B, 627 206
Henderson o, Avthur, [1907] 1 K, B 10 . 32,1838, 189

r. Henderson, 3 Harve, 115 . 458
Hennell », Davy I803] 1 Q. B. 367; 5 R.209; 62 L.J.Q. B
220; 68 L. T.220; 41 W, R, 284 . ! 124
Hennessy ¢, Dompis, 19 R CL 3383 A . . . 16
r. Keating, 25 R, P, C, 12 16, 502
- ¢, Wright, 21 Q. B. D. 509 271 641
r (No. 2 Q. B D 445 n 616, 618
Henry Coxon, The, 3 P, D156 5 47 Lo J. Adm, 835 3 L, T, 819

Coekle, L. C, 119 . . $19, 320, 322
Henry r. Leigh, 3 Camp. 498 - ., 878
Henwood », Harvvison. L, B, 7t Loog o, ‘ " . 6Y2




TanLe oF CaAsges. Xxxiif

PAGE

Heslop ». Chapman, 12 Q. B. 928 > . . " " . . GRY
Hetherington », Hetherington, 12 P P, 78; 57

L.T.533; 36 W. R 199

¢ Iunvnl‘.l Camp. 193
Hetley r. Hetley, [1902] 2 Ch, 866 ; 7

265 . . . . . . Hhd
Hengh v, Garrett, 44 L, J. Ch I'. 15 o . 632
Hewett v, 8.8, Duchess, 261, L " . 163
Hewlett », London County Couneil, 24 T. L. R. 331 170
Hickman r. Haynes, L. R, 10 C, I, 598 ; 44 L.J.C, P, 358 ; 32 L.

R73; 28 W, R. 872 ., . ’ . . . . 187
Hicks ». Beaufort (Duke of), 4 Bir N. C. 229; 5 Scott, 598

2 Jur, 265 . : : . . . . 131
Higgins r. Senior, 8 M, & W, 834 ; 11 L. J. Ex. 199 = : 184
Higgs ». Northern Assam Tea Co, L. R, 4 Ex, 387; 17T W, R

1125 . . . . ’ . ’ {80, 481
Higham ». Ridgway, 10 East, 109 ; 2 Sm C, 327 307, 313, 314
Highett and Bird, Zn re, [1903 | 1 Ch, 2 389

Hill ». Manchester, ete., Water Works Co, 2 B. & Ad. 544 ; 2N. &M
h73 . . ’

Hinchliffe, Zn re, [1895] 1 Ch, 117 ; 64 L. J, Ch, 16
13 W, R.82; 12 R. 33

Hoare v, Silverlock (No. &

Hobbs ». Hudson, 25

Hobern v, Fowler, 62 L. J. Q

Hodgson, Zn re, Beckett v, Ramsdale, 31 ’ . ’

Ho, Skeen, 18 C, B, (N8)426: 34 L. J, C. P 1535 11 Jur. (N8

244 ; 121.T. 709 ; 13 W. R. 383 s . - 160

Holcombe », Hewson, 2 Camp, 391 s 5 . 32, 61, 118
Holden », Hearn, 1 Beav, 445 ’ . ¥ . . Ho
Holdfast ». Dowsing, 2 Str. 1253 ; Bull, N, I', 264 . 280
Holdsworth ». Dimsdale, 19 W, R, 708 | ~ y . 24
Holland, Zn re, [1902] 2 Ch, 360 . . . H8
Hollingham », Head, 4 C, B, (N.8,) 388 ; 27 L. J, C. P, 241 ; 4 Jur.
(N.8) 379 Cockle, L. C. 63 2 ; - . : 61, 118, 534
Hollis r, Goldfinch, 1 B, & C. 205 . . . ‘ . . 122
v. Young, [1009] 1 K, B, 629 o 163, 488
Holmes »r, Mitchell, 7 C, B, (N.8) 361 : 6 Jur, (N.8) 73 ., 60
Holt & Co. ». Collyer, 16 Ch. D, 718; 50 L. J. Ch, 311 ; 44 L. T.
214; 20 W. R. h02 , . ¥ s . . S
Home ». Bentinck, 2 B, & B, 130 N . : . 278, 870
Homersham », Wolverhampton Rail. Co.. 6 Ex, 137; 6 1 as
700 s . . . ; . . . . .
Honour v, Equitable Life Society, [1900] 1 Ch, 852 > . . 6138
Hooton », Dalby, [1907] 2 K, B. 18 ‘ . 619

Hope ». Beadon, 17 Q. B. i
16 Jur. 80 ,
ash, [ 1897

5 W,

—— v. Hoj 301

v, I'Anson, 692

v, Liddell, ¢ s - . ; g . . 63y
Hopkinson », Burghley (Lord), L. R. 2 Ch, 447; 36 L, J. Ch. 605

15 W, R, 543 . ' . » . . G611, 645
Horne v. Hough, L. R, 9 C. P, 135; 43 L. J. C. P, 70; 22 W, It

412 . ’ . . " 9 . ’ . . . 618

- r. Mackenzie, 6 Cl. & F, 628 , . R . & ‘ . 172

Hornsey Loeal Board », Monarch, ete,, Society, 24 Q. B. D. 1, . Hid

Horton », McMurtry, 5 H. & N, 667 . . . . . GH0

L.E. ¢




XXXiV TasLe orF CasEs.

Houghton v, Kwenig, 18 C. B, 235 ; . J.C. P, 218
Houston, e, 89 L. T, 469 o e % :
Houstoun r, Sligo (Marqu ), 20 Ch. D. 448 ; 52 L. T. 96
Howard v, Beall, 23 Q. B. . 1; 58 L. J. Q. B. 384 ; 60 L. T, 637
3TN
r. Clarke, 20 Q. B, ). 558 ; 68 L. T. 401 ; 52 J, I’. 310
v, Dulau & Co., 11 7. L. R. 451

' \lu\.l! L.R.2C. P 148; 36 L. J.C. P. 42; 15 L. 1
183 ; 15 W 15 i . . . 61
Howatson . Webhb, [1908]1 1 Ch, 1 . 16
Howe », Malkin, 27 W, R. 340; 40 L. T, 196 i3
Howes », Barber, 18 Q. B, 588 ; 21 L. J. Q. B. 254 ; 16 Jur. 6114 664
Howgate and Osborn's Contract, Jn » 1902 | 1 Ch, 451 : 71 L. J. C)
” 60
Hubl 256; 4 H.&C. 418 35 L.J. Ex. 169
67 14 W, IR 6 285, 353
Hubbuck P. 129 it
Hudson 213 182
¥ e, 82 1.1 ) 14
Hughes ¢, Budd, 8 Dowl, 315 R . 679
Cornelius, 2 Shower, 232 ; 2 Sm, L. (. T4l 150
. Dinorben (Lady), 32 1, T, 271 . 19
e v, Vargus, 9 1, L. R, 551 . ’ 27
Hulton & E. r. Jones, [qu A, O, 2 1o
Humble ¢, Hunter, 12 Q. B, 310; 17 1. J. Q. B. 3 Jur, 121 185
Humfrey r. Dale, 7 E. & B, 266 ; E. B. & E, 1004 . . . 192
Humphries ¢, Humphries, [1910] 1 K, B, 796; (C.A) [ 1910 ] W.N
168 . 1h2
Hunt ¢. Massey, 6 B. & Ad. 902; 3N, & M, 109 . . . |
Hunter, The, 1 Dodson, 450 ’ " > . 410
Hunter », Atkyns, 3 Myl & K. 113 . 105
r. Stewart, 4 De G, F. & J. 168 31 L. J. Cl 155
- v, Walter R.7 Ch. 75 " Hit
Huntley ». G 1905] 2 Ch. 65¢ 152
Hurst ¢, Usborne, I8 C, B. 144 : Ho0
Hutchinson », Bowker, 5 M, & W 35: 9 1.Jd. Ex. 24 519
- r. Glover, 1 Q. B. D. 138 ; 45 L. J. Q. B. 120 33 L. 1
GOS: 24 W, R, 185, 633
Huxtable v, Crawford, [1902] 2 Ch, 703 ;71 L.J.Ch. 8T6 8T LT 415 664
Hyams », Stuart Kin 1908 ] 2 K. B. 6% . 6Y5
Hynes v. Doman, [1899] 2 Ch, 13, ‘ > 39
L.
Idiots, Asylum for r, Handysides, 22 T, 1 573 375
Imperial Bank of Canada . Bar ALC.49 . 476
Im\u al Cont w\'w\\ le‘ul D, 314 658
Ind, Coope & Co. v, Emmersor 634

i Ingham ». Rayner J, Ch. 437
1 70 L. T. 825
i Ingilby ». Shafto J. Ch. 807
‘ Irish Society r, Bishe L& I, 66
| Irving ». Motley, 7 Bing. 543 . .
Islington Vestry . Hornsey Urban District Couneil, [1900] 1 Ch
(U7 . . . . . . 453, 614
J.
Jacker ». International Cable Co,, 5 T, 1 704

Jackson, In re, Jackson ¢. Ward, [ 1907 413




TasLe or Casgs. XXXV

PAGE
Jackson, In the Goods of, 87 1. T, 475 : 113
- ¢. Thomason, | B.& S, 745301 L.J.Q. B, 11:8) N8
134; 6 L.T.104; 10 W, K, 42 0
Jacob ¢, Lee, 2 M. & Rob, 33 - 679
Jacobs +. Richards, 18 Beav, 303 . 162
James ¢, Hatfield, 1 Stra. 548 Ho
James Nelson & Sons, Ltd N Ltd 1906 2 K, B.217 R
Jardine v, Payne, 1 B, & Ad, 670 . 298
Jenkins v, Dunraven, 62 J. I, 66l 120, 343, 345
Jenks v, Dillon, 76 L, T. 591 6l
Jenkyns ¢, Bushby, L. R. 2 Eq. 547; 35 L. J. ( 00, 820 ; 14
W. R, 5 3 L. T 431 235
Jenoure v, Delmege, [1891] A, C. 78 60 L. J. 1. C. 11: 39 W. I
88 ; 63 L. T. 814 GU2
Jessel v. Bath, L. R, 2 Ex. 267; 36 L. J. I H9: 15 W. R
1041 . N WS
Jewison v. Dyson, 9 M.&W. 540 : 2M, & R. 877 11 L. J. Ex. 401 100
Jewsbury ¢, Newbold, 26 L. J. Ex, 247 : 590
Johns v. James, 13 Ch. D, 370 619
Joh y dnove, [1908] 1 Ch. 821 2
e Appleby, L. R.OC, P IS8 43 L, J. C 1 146 189
r. Barnes, L. R ), B2 P L. J.C. P 259 ) L. T
6H; ( 1 3. 400
v. Hudson, 7 A, § R
r. Lawson, 86 133 350
' \ 37 1 Wt
r I i3 394
' 643
634
| ston r, 68 t16
v I i 2 K. B, 250 i
Jolly v. Taylor, 1 Camp. 143 . ' . . 370
' g, 1 Esp. 186 : N8
Jones ¢ R.7TCh, 778 ; 2 L. J.Ch, 47; 27 L. T. 46 20
1025 . . . 167
r. Great Central Rail. Co., [1910] A. €, 4 239, 241
Great Central Railway Benefit Society (C. A.), October 15th
1909 (not reported) 144
v I8 L. T. 243 ’ A . 1336
' 22 Q. B. D. 425 ] . 626
r -, 24 T, L. R. 839 R . . 536
v. Marshall, 2 C. B. (N.8) 615 # 663

Monte Video Gas Co,, 5 Q. B, D, 556; 49 L. J. Q. B, 627
28 W, R. 758
- ¢. Richards, 15 Q. B, D, 439
o T. 536
- . Stroud, 2 ¢, & P, 196 . . . .
- r. Tarleton, M, & W. 675; 1 Dowl. (N.8) 625
348, .
v. Wasley, 18 T, L. R. 418
. Williams, 2 M. & W H
Jorden ¢, Money, 5 H, L. Cas, 185 . . ' .
Joseph Crosfield & Sons, Ltd., Zn re, [1910] 1 Ch. 118
ihid. 130 ’ . . .
Joseph Hargreaves, L*d., Zn re, [1900] 1 Ch, 347
Judd ¢, Judd, [1907] P. 241 .

Spencer

K.
Kain ¢ Farrer »T.469 . . 274, 641
Kame v, Knightley, Skin, 54 . . . R . . 183




XXXVi TanLe or Cases.

Keeley ». Wakley, 9 T, L. R. 571
Kelly » Solari, ¥ M. & W. 54
Kempshall ». Holland, T4 R, 336
Kennedy » Do lson, [ 1895 ] 1 Ch. !
Kent ». Fittal! (No. 3), [1909] 1 K. B, 215 .
Kent Coal Concessions . Duguid, 25 7T, L. k. 345 ' .
Cenivon ¢, Birks, [1900] 1 Ch, 417 5 69 L.J, Ch, 124 : 81 L. T. 741
Cepitigalla Rubber Estates ¢, National Bank of India, 78 L. J.
K. B. 964 . : : ; : . .
Kettlewell ¢, Barstow, L. R. 7 Ch. 686 ; 41 L. J. Ch. 718
258 20 W, R, M7 ’ . . . :
Khajah Hidayut Oollah ». Rai Jan Khanum, 3 Moo. Ind
Kibble, Ee parte, L. R. 10 Ch, 373 ; 44 L. J. Bk, 63; 32 L. T. 138 ;
23 W, R 433 . ; : ‘ . .
Kidderminster (Mayor of) ». Hardwick, L. R. 9 Ex, 13 ; 43 L J
Ex.9; 29 1. T.612; 22 W, R, 160 . " 176

Kimpton v London and North W m Ra Co.,, 9 Ex. 766
2C. L.R.1026; 23 L..J. Ex 662
King r, Henderson, [1898] A, (', 72 . . 453
r. Hoare, 13 M, & W, 44 . . 154
v, Pippett, 1 T, R, 235 . ; 64l
King of the Two Sicilies v. Wilco 8.) 3 222
Kingston's Case (Duchess of), 2 1
240
162
1 Leac e ¢ (v}
Venus, 12 Moo, P, ( Wl TW. R
ry Co, r. Furness Rail, ( L. 1 ) Q. B 468
Cockle, L. ¢, 106 v > . . 137
Kissam » Link, [1806] 1 Q. B 65 L0, Q. B 43 il O P
W68 44 W R 127.1 (AR
Kitehin, Iu re, B parte Young, 17 Ch, D, 668
Klingeman, In theGoods of, 3 8, & T, 18; 32 1.J. I M. & A 16
Knight ». Martin, Gow, 103
Knox v. Whalley, 1 Esp. 159 .
Kops v. The Queen, [ 1804 ] A, C. 650 ;3 70 L. T, 8950 . 199, 206

La Banque Jacques Cartier ». La Banque d'Epargne, ete., de Mont
real, 18 App. Cas. 1181 57 L. J. P (L 42
Lafone ¢. Falkland Islands Co. (No. 1), 4 K. & J. 34

25; 6 W R 4
Lainson v. Tremere, 1 A, & E. 792
Laird ¢, Birkenhead Rail, Co., Joh

v, Briggs, 19 Ch. D, 22; 45 1
Lamb ». Brewster, 4 Q. B, D. 607
Lambert, Re, 56 1., J. Ch, 122 | .
Lambert and Butler ». Goodbody, 19 R. I, C, 377
L'Amie ». Wilson, [1907] 2 Ir. R. 130
Langen v, Tate, 24 Ch 2; 32 W. R I8N0 .
Langford v, Selmes, 3 K, & 220 ; 3 Jur, (N.8,) KLY
Langham v Sandford, 19 Ves, 649

v, Thompson, 91 L. T, 680 ’
Langhorn v. Allnutt, 4 Taunt R . ’ . 437
Latch », Rumner Rail, Co, J. Ex. 155 ., . . . 154, 165
La Touche v, Hutton, Ir. R, 9 Eq. 166 §




6 "M 61 - 698
i R LR WA B IR B EI |
Lo aa Sozuyy e Kazarg
ANd e -|.11\‘|:| ¢ o
] anopspu ) e Suspurg
LT Sgoll O8N
1 D L1 "Aaowr] s Aajpuy]
THG L T 8 - 162
. 104\ JO PUuogE asnotauy
9L U T KT C L9 TIWS | Aj00 ] e neagarg
' AL U i R L

¢ tOREF UM CF

681 "Iomogq “»

SENECLTTOL RO D LT 09 820 ) |

(ki L1A

CSN) g 9 SCop i "M 8 L0910 CF T 62 fuoduiuud,g e
P19 "uog TG O @ [8eNT ] f(o [y ) ydnoa '
[ i L d : 1 000 YD @ LTOGRT | 'SIMOT] e
NHY

’ N M (0061 ] K0 e
g% L ‘ it 9N M [0161] Sstwar e oaanon,
[ i = - d A U B |

LT EE SO0 YD L T OF 008 U 9 N L e wg

[ FEE L 71 €6 Sepoang @ o) Cipunw weaig Lavjiues samor|
LY 070 0 M & [2og1] sodudsswan pojuioossy “o stotjoag 1040 |
OL¥ COZ M 7T L CE Aol @ ouaav|
09 ) L R TNUOL) e adpLIg |
exl RLC UM 1L - ERY Z1 UL PO ‘aadof, v & "4 arso|
8<r

N k. . l‘.‘ W\ e
GOF LTI RC CCH O P TT €L fCIE gD 91 nd ayy "xouud]

1oy ° . L2190 'Y Lusst NSO O] 0 Jounsagy |
9ir ° i i SSE W P FE CEEETH M

NG CEOF LT @F C088 XY L UL GF CHO& A UNY ¢ tNoup e gag
€9 . . B

LT 99 SR C 71 19 2 an 'd [@est] ‘jo spooy) oy up ‘ydrg
19 ’ aF uanp Rl

AL AN IS UIBAPI]
acy i I ¢t

9°0 't R
arr'era 2 Sspuowpy
[N Q0¢ P LY C 08

O LT A gD I oyey v ueg HHuno) pue spaay
GKOY . BEG A & Aoy Ca spor |
IS L] g ¢ TR R
OFe )

M &1 ‘uopouvf

dme) ¢ el

HELLC B |
- LI 6g ¢ /
S LA U O spmogy ae wp Copend agp tp
: ) ) SR CPPRIN | Cenend agy Sqimonay
FIEL “ung] ¢ ‘uospougony ‘¢ o)) pury
i ! ZF A UD 6 Sep e yowr )
: R B B\ N
VL ORC LT W) L7 O OYug] mnnok \ @ Hos e
. UM L LS o ey e .
i . b
INTINIMO € P02 MY I LD
: 101 CEN) unp gt oong
LU P TTOSE sy amaaq ¢ meqdue) o soudimery
5 3 g SRE U L AL 8 opeand) e ssopawg
L2 °M 1 [gost] fpouno)y pranyp Aoyl @ projaer]

!!A\Y\\' ‘SASV)) d0 a4V,

R




xxxviii TasLe or Cases.

PAGE
Lister v, Smith, 3 Sw. & Tr. 282; 2 L. J. L& M. 20 . 186
Little ». l\mgsv«m\l Collieries Co., 20 Ch, D, 733 ; 51 L.J. C I| 498 ;

31 W, R. 178 : . 233
Llangattock (Lord) ». \Anlncv, lnmlw Reid & (n l,hl [I:Hu]

1 K.B.236; (in H. L)26 T, L. R. 418 i . T
lluunur(laulv) r. Homfray, 19 Ch. D. 224 ; 30 W, R. 357 ; Cockle,

L.C, . 96, 324, 325
Liloyd v, Mnrlm BL R InTH . . 625
——— . Mostyn, 10 M. & W, 4781 2 Dowl, (x.s.) 176 12 L. J.

Ex. 1 . . . . . . 680
llnylla Bank r. lmlu [I‘Nh] TK.B.794 . . . N Y
Login ». Princess of Coorg, 30 Beav. 632 | . - . 49
London (City of) . Perkins, 8 Bro. . C, ed. 'luml hl" g > . B
London (Mayor of) r. Lynn, 2 H. BL 214 n. . . . 261
London and Globe Finance Corporation r. K'ulfnmn, 9 1. J. Ch,

196 ; 48 W, R, 458 . i " . 653

London and Northern Bank, lh' "n\ Ie's ase, 50 W. R, 386 . . 282
London Association of Shipowners r. London and India Docks,
1892] 3 Ch, 242 § ; 4 . " S 5 ¥ . 614
London Celluloid Co., Zn re, 39 Ch. D, 190 : 2 - . . 47
London (‘hurlcml Bank of Australia v. White, 4 App. Cas, 422;

SLJCPT . « 147
London, (hnllmm .uul Dover Rail. Co. . Ihll VLT . . 433
London City », Clarke, Bull. N, ", 233 a ’ « 3
London County Council ¢. South Met mpnhl.m Gas Co, [1904]1

Ch. 76 . . bib
Tondon Gas Mu (-r( 0., Il(l.. lu re, ll L. J. ('Il. Ilh : 2” W, R34 658
London General Omnibus Co. v, Lavell, [1901] 1 Ch. 135, 46, 881
Long Wellesley's Case, 2 Russ. & M. 639 . . 663
Longman ». Bath Electric Tramways, Ltd., [I‘th 1 Ch. 616 .47
Lord v, Colvin, 1 Drew. & Sm. 24 ; 2% L. l Ch. 361 ; 29 L. J. Ch,

207 ; 8 W. R, 254 ; 6 Jur. (NR) 189, . . 149
Louisiana (Bank of) ». Bank of New (l|lq ans, H L. .l « I|
Love v Bell, 9 App. Cas. 286 ; 53 L. J. Q. 2,

725 . . . . . . 158
Loveden ». lnvmlcn ’ Hn;_;: (nn-a l . . . .

Lovell v. Wallis, 58 L. J. Ch. 494 ; 49 L. T, > " .
Low r. Bouverie, [1891] 3 Ch. 82 ; 60 L. J. (h B4 65 LT, 538 5

40 W. .50, . N 172
r. General Steam ]-lulnng(n I'Hl"] A. ¢, o3 . 163
Lowden », Blakey, 23 Q. B. D, 332; 58 L, J. Q. l' 617 ; .iN W. R 64

Lowe r. Dorling, 74 1. J. K. B. '."N
Lucas r. Bristow, E. B, & E, %07 ; 27 L. 4 Q. B. 364 ; 5 Jur, (\s)
68 .

—— 1, Cooke, 13 (' h D. N"’ H -I2 L. i INI 28 “ . IW
. Dela Cour, 1 M. & 8. 249 ; 14 R R, 426 | 3
——— . Dixon, 22 Q. B. D. 357 ; 68 1..J. Q. B. 161 ; 37 \\'. I, 37
——— 1. Williams & Sons, [1?‘"2] 2Q B.113; 61 L.J.Q. B, 595 ;

66 L. T. 706 . . . . b4, 141, 195, 380
Lucy r. Mouflet, 5 H. ‘&N, 22" 29 L.J. Ex. 110 . . LA
Ludlow (Mayor of) r. ¢ h.lrltnn 6 M. & W, 815 . s " . 175
Lumley r. Gye, 3 E. & B, 114 ; 23 L. J. Q B.112

Lyell +. Ke nnmlv. 27Ch. D.1 . . . 243, 62

— t, ———, 8 App. Cns, 217

— =, 28 Ch. D. 387 ; 9 App. ‘Cas. B1.. "l’; Z%h .."Kl 625, 637
— ¢, —————, 14 App. Cas, 4

Lyle r. Ellwood, L. R, 19 Eq. 98 ; 44 L. J, Ch. 164 ; 23 Wk 1T

398




TasLe or Cases. XXXiX

M.

McCall ». Australian Meat Co,, 19 W, R, 188, " " . . 6ol
McColla v, Jones, 4 T. L. R, 12, . . ¢ ‘ > v . 68
M'Cormick ». Garnett, 5 De G. M, & G, 278: 23 L. J. Ch. 717 . b2
M‘Corquodale », Bell, 1 C. I, D, 471 7
McCorquodale v, , [1876] W, N. 39

M‘Cullough ». Munn, [1908] 2 Ir. I\ 194

Macdonald ». Longbottom, 29 L. B. 256 . .

MeDonald v, Owners of Ste nn~h||r I‘ulynl:u 1908] 2 K.

Macdougall », Knight,
13 ;
v, Purric

". (’ B.D.1; 59 L.J.Q
J R. 557
2 I'u\\ & ClL

. Murdock, 15 W, R. 1079 . 8
Keily, 3 Ex. 704 ; 18 L. J. Ex. 391; 2 D. & L. 635 . 145
\I achell », I,1h~. 1 Car., & K, 682 : : ‘ ‘ 129

Mackalley's Case, 9 Rep. 61 a
M‘Kenire v, Fraser, 9 Ves. 5, %

M‘Kenzie r. British Linen (‘n , 6 App. Cas, 82, 169
Mackley ». |h;I|1!I"\\lrllh. 2 6 L.J. C.
W. R. 650
MclLeod v. Power

.J. Ch, 551 ; 47 W. R
74 ; 7¢ 67 . . . R . , . . . .40
McMahon ¢. McElroy, 5 Ir. R
McQuire ». Western Morning
L.J.K. B, 612; 88 L. Il"'
Maddick ». Marshall, 18 C,
Maddison ». Alderson, 8 .
19 L. 303; 31 W. .
Magee, Er parte, 15 Q. B, D. : 3
\lwn.l\ r. Knight, 1 Man. & G. "ll 2 Seott, N,

'I\‘,"‘ ‘_’ Ch. 295 ;

1903] 2 K. BB, 100; 72
. R. 689

" R 655

R. 64; 14 Jur,

’ . . : o . ¥ 5 > . 206
Y, f\'.m-uml Widows' Life Assurance Fund, L. R. 6 C. I
202; 40L.J.C.P. 203; 24 L. T. 648 ; 19 W. R, 722 . 610, 641
Mahood v. Mahood, Ir, R. 8 Eq. 359 . 2 i R . . 409
Makin ¢. Att.-Gen, for N. 8. \\' s, [1804] A, (', !
68 L.J.P.C.41; 69 L. T. 8 J. P, 148;
704 134

Malan ». Young, 6 T. L. R. !
Maleolmson », O'Dea,

9 Jur, (N.8) 1135 ’
Mallan », ) 13 M. & W, 5 .
Malone . rald, 18 L 187
’\I.nlph: Clements, 19 L. J, 1' 135 . ¢
. London and \nuth \\nh rn Rail. Co., L. R.
3 L. T. 760; 14 W. R.

. . . . . . 189

) , 1 Esp, 840 ; Cockle, T, ¢.102 . . . 131

Manby ¢, Scott, 2 Smith’s L. C. 446; 1 Leov. 4 ; . . .4l
Mandc Ridgway, | I\'NJ 1 Q B.501; 78 L. T. 118 ; 46 W. R,

Rl 67 L. J. Q. li 300

Mangena v. Wright, [1909] ‘_’ K. 1. 938 ; 78 L. J. K. B. 879 ; 100 L. T.
9260 . . . . 402

Manning ». London and North Western Rail, Co,, 23 T, L. R. 222, 62
Manzoni ». Douglas, 6 Q. B, D, 145; 50 L. J. Q. B, 2 29 W, R.
425 . . 692

Mappin ». Liberty, [1903] 1 Ch, 118 T




Marine Investment Co. v, Havi

Markey and Another v, Tolv

1900720, B. 15

| Marks r. ley D, 494: 59 L.J. Q. B 479 ; 38 W, 1
| : 244
| Marr 261
1: Marriott r. Chamberlain ) T L. J. Q B, 48
| 4 W, R, 7838; 56 618
| v. Hampton, 2 Sm, L, C, 441 459
| n . Overbury, 18 (. B. 84; 25 L. J. C. I, 200 661
| Cliff, 4 Camy 128
| r. Ford, 99 L, 682, 683
| Gireen, 1 ( 35 ; 45 L. 0. CL 1 153 179
r. Wild R 2 K. B. 46 164, 418
Martin frews, 7 K. & B, 1; 26 L.J, Q. B. 39 ; 2 Jur, (N.8)
666
{ - sh M 10 T. L. R, 215 624
] 16 Q. B D, 507 L. J. Q. B. 200 N P |
| 7 1 62¢
i Mas wtion Co., [1905] 1 Ch, 419 " 1
i M \ 13 ( D 9 L. J. Cl ( il L. 1 N
1 8 W, R 212 311, 322
\ M ] L & I 200, B
M Maid ne (Lord), 1 €, B, ( 20 1. J.¢ N
J s) 112 {04
\ | ) H. L. Cas | I8
: Mat | e G | 1808 1. 17; 67 L. J. P, 11; 77 L. 1
1 630 i
8 l, [1910] 1 K. 1 64
] Ma 1 Hul S B &C M P M. & ) ( (
| 19 1469
Maunse \ 8D B69; 1H. & W
Ma I'latt 1 Ch. 61¢
M ward . ( 1 Kent ( | K. 1
121; 72 1. J. K. B. 681 ; 88 1. T. ¢ 2W. R 117 207
Ma r. 24 Q. BB D, 361
Meath (1 ) \\ ester (Marquis of) | N. (L 18
{ } l.t 171 28 284 St
M el Un 1 ways, 26 T, L. 1 688
Meekins Smith, 1 H. Bl 636 663
\ irne Bar Corporation v, Bro am, 7 App. ( 07 I
L.J. 65 : 30 W, . 925 | 161, 176, 465
Melliss v, 81 Local Board, 14 Q. B. D, 911 L), Q. B, 408 177
M W l 1905] 2 Ch. 164 19
M s (1 29 How. St. Tr. 49 114, 147, 430
Mereantile Bank of Sydney . Taylor, [1893] A, (. 31 1
741 . 184
Mercant Investment, ete,, Co, », River Plate, ete,, (' 180411 ClH
DT8R3 63 L. J. Ch, 366 70 L. T, 131 ; 42 W. . % |

Mercer ¢, Denne, [1905] 2 Ch, 538 . 248, 251, 272, 273, 314
Whall, 5 Q. B. 47; 14 L. J. Q. B. 267; 9 Jur

Coekle, L. C, %0 "

Meredith ¢, Footner, 11 M, & W, 202; 12 L. ). | 183

Mer v. Carson, 20Q. B. D, 275: 58 1. 1 1 GW. 1 |
62 .0, 1’ 261 . . 692

Merttens », Hill, (1901 ] 1 Ch, 842 )

Messina v, Petrocoechino, L. R4 P, C 1445 8 Moo, I ¢, €, (N.8)

685

Hl

704




SRS

Met

M

M
M
M

M
M

M
M

ewla

TanLE oF

dridge

|

n, 10 B & (
1804 ] 1

(

CasEs.

i

Whitwood U. D, (

W

1897
R, 564
D. 138
& R, 264
119 4
W. R. 35
19014
i1; 2
(
|
Ch. 627
IS |
PO
T L. J.(

xli
PAGE
43, 11

P

6ol
0. 701

80

161




xlii TapLe oF CAsEs.

PAGE

Morris r. Edwards, 15 App. Cas. 309; 60 L. J. Q. B. 202 63 L. T
26 620, 631, 6314, 642
r. Hanser, 2 M, & Rob, 392 ; Car. & M, 29 : 680
r. M r. 4 Burr. 2057 ;: Cockle, L. C. 62 397
Morrison », Lennard, 3 ¢, & P. 127 . . 214
Moat, § Hare, 241 . 210
Mortimer ». M*Callan, 6 M. & W, 58 ; Cockle, L. ', 161 369, 384, 684
Moseley r, Viet Rubber Co., 55 L. T. 482; 3 R. P, C. 351 , . 200
Mostyn =, Fabrig 1 Cowp. 161 ; Cockle, L. €. 10 o no

Motteram ». Eastern Counties Rail. Co., 7 C, B, (N.8)58; 29 .. J
M.« 6 Jur, (N.8) 750

Mouflet ¢ L. R. 8 Ex. 35

Moult », Halliday, [1895] 1 Q. B

T 4TW. R 318; 620, .8 , . 148
Mourmand r, Le Clair, [1903 ] 2 K. B. 216 o, H6G
Mowatt ». Castle Steel, ete., Co,, 34 Ch, D, 58 . 481
Moxham, The M., 1 . D, 116 ; 24 W, R, 597 6072
Muirhead », Commercial Cable Co,, 11 R, P, €', 317 174
Muller ». Baldw L. R.9 Q. B 457 74, 576
Municipal | Societ y Kent, 9 App. Cas, 260 "
Murray ». M 12 Ch. D, 84 I8 L.J. Ch, 77 i1 L.T 213

27 W, R, 881
Mu 0 I rson, 10 Q. B, 32¢ Q. B 174
Myers v, Sa FE. & 0 1 | (NS) Y

)
N.
Nadin ». Bassett, 25 Ch, D, 21 53 L. J. Ch, 253 ; 40 L. T, 454 ; 32

W. R, 70 669, 670
National Association, ete. ». Smithies, [ 1904 A € 134: 75 L. J

K.B.861; 9% L.T.71 . 620, 638
Neale v, G X 19021 A, . 465 129
Neave n v ugh, ete., Coune 19021 1 Ch, 557: 71

L.J.Ch.378; 86 1. T. 738 ; 50 W. R. 549 . .4
N 1 v. Hendon Urban Co I, 81 L. T, 405 . . . 16
Neil¢ lakle, 2 Car, & K. 709 131
N | v. Devonshive (Duke of), 8 App. Cas, 135 ; 2 L.R. Ir. 154 65

140, 400

L.ROH, L. 1; 40 1. J.Ch. 317: 19 W. R. 1121 161

(Lord), 8 v. 527; 10 Jur, 871 12, 52
12 Ch, D). 568 o . 182
all, 1 B, & AldL 19 . . 280
Nelson (James) & Sons, Ltd. v, Nelson Line, Ltd Wil 2 K. B
217 . ¢ ’ 630
Nepean ¢, Doe, 2 M, & W, 804 ; 2 Smith's L. C.6103 ( le, L. ¢
18 " . 411
Neshitt v, Parrett, IS T, L, R, 510 . . . . 702
Nevil v, Johnson, 2 Vern, 147 5 07, 99
New v, Burns, 64 L. J. Q. I}, 104 : . . . 668
New London Credit . Neal ISO8 ] 2Q. B 487 ; T8 L. 1
288 6 W, R I Q. B, 505 y . 1RO

e r. Hunting, [1897]2 Q. 1. 19
2: (IS99 A, C. 419 . 100, 226
Tannah, 1'Ch, 1, 278 24 W, I,

New, P'rance and
66 L. J. Q. 1 :
New Westminster Brewery Co,
187 . . )
New Zealand (Bank of) », Simpson. [1900] A, C. 182
Newall, L partey, In re Newall, 3 Mont, & Ayr, 666

606
Ao




TanLe or Casgs.
Newbiggin Gas Co. v, Armstrong, 13 Ch. D.310; 49 L. J. Ch. 231 ;
28 W, R. 217 5 41 L. T. 637 - :
Newby ¢, Sharpe, 8 Ch. 1. 89; 47 L. J. Ch. 617; 38 L. T, 583;

26 W, R, 655 . .
Neweastle (Duke of) r. Broxtowe (Hundred of), 4 B. & Ad, 273;
Cockle, L. C, 141

Clark, 8 Taunt, 626

Newell v, Radford, Lo R 3C P52 37 L.J.C. P15 17 LT, 118

16 W, R, 97 . " . . . .
Newton », Chaplin, 10 C, B, 356 19 L. J. C. P, 374 14 Jur
1121

r. Harland, 1 Man. & G, 956 ; 1 Scott, N, R, 502 9 Dowl

16; 4 Jur, 992 R . N
r. Ricketts, 9§ H. L. Cas, 262; 31 L. J. Ch, 247 I
Niel r. Godts, 10 Ex, 191 ; 23 I. Ex. 314

Jones, 2 H. & M, 588
Vaunghan, 1 Cl. & F. 49
Nicl s ¢. Dowding, 1 Stark. 81 ; Cockle, L. €, 195
Parker, 14 East, 3311

Nicholson, Er parte, 14 Ch. D, 243 ; 49 L. J. Bk. 68 ; 43 L. 1. 266

28 W, It. 936
v. Bradfield Union, L. R.1 Q. I3, 620
Nifa, The, [ 1892 ] P, 4}
Nol Kennoway, 2 Doug. 510
Ward, L. R. 2 Ex. 135 ; 15 W, R. 52 15 L. T, 672
Noell Wells, 1 Lev. 235
Norden ¢, Dempsey, 1 C. I'. D, 654

o

I'. L. R. 280 , .

haw ». Normanshaw, 69 L. T, 468
I Camp. 389 . .
eshire, etq Brewery Co. v. Manchester Brewer)

ry
A. C, 83 . ’ . ) .

y Eastern Rail, Co, v. Dalton Overseers 18987 2 Q. B. 66 ;
iISL.T. 524 ; 46 W.R.J 67 L.J

Q. B.66; 62 J. P, 484 .
r. Hastings, [1900] A, C. 260 ; 82 L. 1

120 : 69 1. J. Ch. 516

North of England Ship Insurance Co. v. Armstrong, L. R. 5 Q. B,

204 ; 89 1. J. Q. B. 81 ; 22 W, . 520
Northam Bridge Co. »v. 8. Stoneham Rural Council, 71 J. P, 345
Northern Assam Tea Co,, Jn ve, L. R, 10 Eq. 458 ; 18 W, R, 126
Norwich Equitable Fire Insurance Co,, Zu re, 27 Ch y
Nottingham (Guardians of) ». Tomkinson, 4 C. P, D, ¢

M.C.171; 28 W, R. 151 - . :
Nouvion r. Freeman, 15 App. Cas, 1: 59 L. J, Cl

180 38 W, R .

Nye r. Macdonald, L. R, 3 P, C, 3315 39 L. J. I C, 3§

220; 18 W, R, 1075

O'Connor r. Majoribanks, 4 Man, & G, 435; 11 L. J. C. I, 267
Oftin ». Rochford Rural Council, [1966] 1 Ch, 3 : :
Ofner, In re, [1909] 1 Ch, 60 78 L. J. Ch, 50 ; 99 L. T, 813
Oliver r. Nautilus Steamship Co,, [1903] 2 K
Omichund v, Barker, Willes, Cockle, L. C. 193
Ongley v, Hill, [1874] W. N, 1§

Keep, [1909] 1 Ch. 561 ; 78 L. J. Ch. 834 ; 100 L. T. 822;




Pat Hornibr 1t
| 5 W. 1
1 1% \ |
1 I i1
H I |
Pay S 17R. P. C. ¢
I 1 W {1l ] (
I Har 6 W, R 1
H 10 East, 1
r. M I\ n )
1 I 15Q.8B. D, 114
r. Ho I'aunt, (
| lon ( 0 1.J.(
N B I |
Is D {

I A Ma S
L.J.Q.B 7d I8
Peck Ra | Ch, 282; ¢

2W. R
Pegler Kin C.Py
Pemberton L L1800 1)
Ly | 1]
Penn r. Ja . R.2Eq.314: 14 W
Penniman ». H 24 W. R. 245
Penrhyn v. Licensed Victuallers' Mirn

Percival ». Nanson, 7 Ex, 1; 21 L. J

I ( 1.1
] 1
. C 1
|
S I i 2
J, Ch, 64 ) L. T, 769
1354
68 1. J o« 1.1
14
$1.T. 19
I L.R.1
1 ), 313, 314




|

rring r. Hone, 4 Bing, 258 ; 12 Moore, C. P, 185; 2 C. & I’ 401 60
eteh Lyon, 9 Q. B.147; 15 1.J.Q. B "3 427
‘eter Walker & Son, Ltd Hodgson, [1908] 1 K. B, 239 617
eto v, Hague, 5 Esp. 134 ; Cockle, L, O, 108 138
‘etric Nuttall, 11 Ex, 569 ; 25 L. J. Ex, 200 62, 461
eyton v, St. Thomas' Hospital, 4+ M. & R, 625 ¢ 157
helps o, Prew, 8 K. & B. 430 ; 23 L. J. Q. B, 140; 2 C, L. R, 1422
I8 Jur, 249 371
"hene’s Trusts, / L. R. 5 Ch, 139 11, J. Ch, 314 12 1.1
111 I8 W, R, 5 111,412
hilipps Halliday 1801] A, C. 228; 64 L. T. 74 b J. P
741 09, 401
*hilipsor 'h (83
g pps v, Br I.Jd. k } 191
lips (ol D, 289;: 4J i
M 1 700
| New I PT. L.R. 49 154
vhate Sew { A Cas, 80
Picke Ch. D. 247
1 H. L.« | I )
i 809 C. 401 ; 68 L. J. P C. ¢ 82
| 1 Ssh.&C 3 JOR
I I 1 1 E.& E. 111 L.J.Q.B. 1 s 2]
1 | I8 2 Cl sl L. 3. « 61 |
I TH.&N. 211 1 L.J. Ex. 289 | (NSO !
sl y, 2 Dr. & 145: 31 L. J. Ch. 681: 10 W. R
32+ RJ (N.8.) 352 161
ble | k,67J.P. 2 12 6
| ( bett Esp. 1 243
t I'ra s r. Folls (¢ PR PR |
| H.LOMT. LR 1 8
1 Mutual ( perat S Ltd I'n blishir
\ \ (N P 1906 1 K. B, ¢
A Gia I8 1t 1; 46 W, . 6 i1
66 1. J. ( T8N
‘omfret r, Lancashire and Yorksl Rail. Co 14
V18

21 l‘\'l"|,‘ 1 Se. 6
Warren, 8 A, & E. 588 : 3 N, & I’. 603
wley . Goodwin, 4 A. & E. 94 : 5 N, & M, 166

t rage {
J60: 47 W. R
‘oulton ¢, Adjusta
‘owell v, Browne, 97 L

r. Edmunds, 12
racd v, Graham, 24 Q
ratt v, Pratt, 47 L. T, 249
'rice v. Burva, 6 W, R. 40

r. Hol S 105 ., . . 252
J. Ch. 530 ; 4 Giff, 285 " 5 . 183

g, 42 Ch. D, 872; 68 L. J. Ch. 649; 61 L. T. 53




xlvi TasLe or Cases.

Price r, Torringt
2 Bm. L. ( ‘ . > ’ . ’

Priestman ». Thomas, 9 P. D, 70, 210; 53 L. J. I D. & A. 58
32 W, R 842 . . . . o . . 117, 458

Prince v. Samo, 7 A, & E. 627 §; & 3

of), 1 Salk. 285: 2 Ld. Raym. 873;

Cockle, 1 . & . . . . 540
Printing, ete, Drucker, [1894] 2 Q. B. 801 ; 64 L..J. Q. B. 58

71 L1 ; R. 674 o . 96, 100, 325
Prioleau ¢, United St: m- and 1uI.n~v n, L. R 2 Eq. 6593

700

Pritehard v. Bagshawe, 11°C. B, 459 20 L. J.'C. 1" 161

=, Draper, 1 Russ 1
——— v, 'owell, 10 Q. B. !
Pritt ¢, Fairclough 3 Camp
Procter v, Raikes,
r. Smiles, 167, 527

Prothero v, Lewis wowis, [1910]7 W. N, 6
Provincial Insurance Co, v, Ledue, . R 939
Prudential Assurance Co, v. Edmonds, 2 App. Cas, 487

Pryor v, Petre 1894] 2 Ch, 11; 63 L. J. Ch, 531 ; 42 W, R, 4385

70 L. T, 331 . ’ ; . . 8 . 116
P'ugh ». Robinson, 1 1. It, 116 . . 146
Pye r. Butterfield, 5 B, & 8, 829; 34 L.J. Q. B. 17 ; Cockle, L. (

213 . . ¢ . . . . 224, 621
|"\m, 14|njw-v1‘ 6E &B.370; 25 1.J. Q. 1, 277; 27T L. T, 122

R. 528 ; 20 Jur, 641 ; 1 181, 186

I\m ]-ln||n|~r Coyle, [1903] 2 Ir, It 54

l\m Inre, 1D, &L, 703; 13 L. J 37 ’ . . . 662
Q.

Quartz Hill, ete., Co., In re, Ex parte Young, 21 Ch. D. 642 696

- v. Beall, 20 Ch, D. 501; 30 W. R, 583 ; 46
L.T.746 ; 51 L, Ch. 874 . .
Queen’s Case, The, 2 B. & B. 284 ’ 219, §
Queen's Proctor v, Fry, 4 P, D, 230; 48 L. J, 4
Quick v, Quick, 3 Sw, & Tr. 442; 33 L.J. P. & M. 146; 12 W. It
119; 10 Jur. (N.8,) 682 . . . R .
Quilter v, Heatly, 23 Ch, D, 42; 31 W, R, 331 ; 48 L. T.373 . 627, 628

R. ». Abbott, 67 a8 . . . .
r, \'(L4~ ||-u’| O { ;’.’l sty I', C, 968
—r 194
v
v,
" \H\\mul 1 |v uh © 164 ’ " . s
r. Austin, Dears, C, C, ﬁl'..‘; 7Cox,C, C.50; 25 L.J. M. C,

2 Jur. (N.8.) 95
v. Avery, 8C. & P. 5
v. Baines, (1909 1 I\' .
v, Baker, 2 Moo, & R, 5! . . . . . . .
r. Baldry, 2 Den. C. C, 430; Cockle, L. €. 111 . . 105, 108,
e. Ball, 1 Camp, 324
v
v

", Barnsley, 1 M. & 8
Jarraclough, | 1906 |

- .
1 K. B, 201




r, Brewer, 6 C. & P. 363

r. Bridgwater, [1905] 1 K. B. 131

v. Brightside Bierlow and Others (Inhabitantsof), 19 L. J. M. (
w0 . - . . o ; .

r. Brixton Prison (Governor of), (1907 ] 1 K, B. 696 7
r. Broadhempston, 1 E. & E. 154 ; 28 L.J. M. C. 18 ; 5 Jur. (N.8)
267 ‘ N
v. Bromhead, 71 J, P, 103 ; 3
r. Brown, L R.1C.C.R.70; 36 L. J. M. C. 59; Cocl L.C.210

v. Brownell, 1 A, & E. 598 ; 31 M. C. 118

. Buckley, 13 Cox, C. C. 293 ; Cockle, L. C. 120

v, Bulmer, L. & C. 476 . WIS
¢, Burdett, 4 B, & Ald. 95

. Burditt, 6 Cox, C, C, 458 ; Dears, O, C, 431

r. Butcher, 64 J. I, 808

. Boyle, 201

. Carter, 12 Q. B, D. 522 ; 53 L.J. M. C. 96 ; 50 L. 1

TasLe or Cases. xlvii

PAGE
Basingstoke, 14 Q. I3, 611 - 114
Beauchamp, 73 J. P 21
. Bedfordshire, 4 | REL
. Bedingficld, 14 Cox ( C. 39 o
dell, 7 1. R, 600 : 578
Bennett, 25 T, L. R, 528 602
Benson, [ 1908 ] 2 K, B, 270 G601
Berenger, 2 Stark, 129 n )24
. Berger, [1894] 1 Q. B, 823 : 63 L.J. Q. B. 529 70 L. T. 807
12 W, R, 5415 5 P. 416 339
Bernadotti, 11 Cox, C, (', 316 86
Best, [1909] 1 K. B, 692 20, 116, 512
Betridge, 78 J. I, 71 i, 608
Bexley 3 o4
Bickley, . } r. App. R. 53 20, 523
Bird, 79 1.1 R, 112; 62 J. P, 760 M
Birmingham (Overseers of), 1 B, & 8. 763 ; 31 L. J. M. (', 63
10, 312

Bispham, 4 C. & 1", 392

Black, 74 J. 1

wkburn, 6 Cox, C. C. 333 3 Car, & K. 330
ake, 6Q. B, 126; 13 L, J. M. C. 131 8 Jur. 145 ; (

L. (
Bliss 0 ( e. L. C. 140 )
Jolus 49
Bond
<. BLaso
Boswell, Car. & M. 5584
Boves, 1 B, & 8. 311 y L. Q. B, dul; Co L. C, 211

Boynes, 1 Car,
aintree, 1 E. & E
Brampton, 10 East,
Brasier, 1 Leach, C., C, 199 ; Cocl L. C. 19 )

32 W, R, 6 8 J. P, 456 ; 15 Cox, C, ', 448 ‘ .45, 130

. Cass, 1 Leach . 203 n . ¢ 108
Chatham, 8 East, 498 . R . ‘ . 131
, Chitson, [1909 | 2 K. B. 945 . " L, 204
e, Christian, Car, & M. 388 . - : 250
City of London Court (Judge of the), [1882] 1 Q, B, & 76
. Cleary, 2 F. & F. 853 . . . . L 86
Clerk 1 Salk. 377 . . . . : R * ‘ . 379




xlviii TasLe or Cases.
| PAGH
r. Clewes, 4 C. & | 107
v. Cockburn, Dea k R.C.C.208: 8 Cox, C.C.285: 191 |
M. L 119 330
v, Cook, 1 C. &1 W86
v. Cooper QB 1 | 124,13
v, Corrie, 68 J. P, 204 206
Costello, [1910] 1 K. B, 28 . ol
r. Cotton, 3 Camp. 144 Wl
‘h e, Court, 7O, & I', 486 1049
| r, Cox, 4 F.AF. 42 200
g v 14 Q. B D1 § L.J. M. (. 41 be- T § }
i W. R 306;: 49 J ;] x, O C 600 3¢ -
i 217 AR, G636
| r 18951 Q. B, 179; 67 L. J. Q. It, 24 | PR | I
| 18 Cox, C. (., 672 . I, 159
i . Cramp, 14 Cox, C, C, 8390 5 Q. 1B, D, 30 2
Cresswi 1Q.B. D, d6: 45 L. J. M, ¢, 77 13« AR |
126 ; 33 1. T, 760; 24 W, R, 2581 103
Cunningham, 5 East, 478 N
r. Cargerwen, L. RIC.CLR. 1 851, J. M. ( 2 114 (N8)
OS4 : I3 LLT.383; HW. R 1o« o 2 156, 404
v v
} )1, G4, 664
( 1
|
‘ i IR} Hos
i I (P |
23 107
13
| 106
! ' 189 160
] 131
| T: 84 CCe:17L. 1.0 SNT
100
U 3
l 151
f 0
l | I d. 1083 87 L. J. M. ( 17 L.
| 203 ( o ) 0. 68
it r. Emery Sl ]
i r. England ¢, 770 RI

! r. Enoch
i v. Erdheim, ) I 63 L, J
15 734; 44 W, R, 607 § Manson, 142
:' », Eriswell (Inhabitants of), 3 1. 1. 707 ; Cockle
: ’
: — A
' 10 B, & N, 433

v, Fagent, 7 ( 3
v. Farrel, L. R, 2C. C.R. 1i6; 43 L. J. M
{ 605; 29 L. T. 404 ; 22 W, R. 518 ,
v. Fennell, 7 Q. B, D. 147; 50 L.J. M. (
20 W, 12; 45 J. P, 666 ; 14 Cox, (







'

TasLe

Hausmann, 73 J. P. 516 ;

Hayward, 6
Heal, 69 J, |
Hendry, 2
Heseltine, 12
Hested, 19
Hicklin, I
Hill, 2 Den. C, ¢, 2

Hind, 29 L. . 253 : 8 Cox, (. (

Hodgkinse

6 .
. Holloway, S ;
. Holmes, L. R.1C. C, R. 334 ;
137 ; Cockle, L.C, 203 . . »

30 L.J. M C, 11; Bell,C, (. 280; 8 (ox, (

+M.C.12;

GJur, (NS) 14 SLLT.310; OW, R, 74 .
Hook, 27 L. J. M. C. 222 , R . . .
Horne Tooke, 25 How. St, Tr, 1 . .
Hubbard, 14 Cox, C, . 5

H hries, 67 J. . 396 . . . ’
Hunt, 3 B, & All. 566 ;

, 2 Camp, H83 . . . . .
Hutchings, 6 Q. B. D. 300 , .
m 2B &C.608n, . x . X

OB &S .
Jamesc 1896]
Jarvis, 7 Cox, C. (! :
. 1C.C s STLIMC. 116 W, ]
' U114, . .
kins, R. & R, 492

t P.C. B . ‘ . .
East 65 ; 3 Smith, 91 ; 20 How. St.I'r

, 19 Cox, ( . .
-, 26 T. L. R. 5¢ .
Kams, (1900) Times, April 28th .

Katz, 61 0. P. 8 . .
Kenilwe (Inhabitants of), 7 Q. B

am, 66 )
n, [1908] 2 K. B. 949
I

3
. & C. 611

Kings m-Hull, 7 :

Kirkham, 73 J. P, 406 ; 251 R. 656

Kitson, Dears, €, ¢ J.M . 370
Knight, 20 Cox, C, 512
Langhorn, 7 How. St . his
Langmead, L. & C i ’ A = 880
Laws, 24 T. L. . . . . . 8 607, GOS8
| *h (1909), 2 Cr, App. R, 72, & ' R . . h92
Leicester (St. Martin's), 2 A, & E. 210 . . ‘ . 170

Leverson, 11 Cox, C, C, 11

' ' ' ' R . . 233




»

LV

v, Lillyman, [1886] 2 Q. B, 167 ; 65 L, J. M. C, 195

- r. Lloyd, 4 C. & P

- r. London (Inhabitants of), 8 T. R. 379

v. Long Buckley, 7

William Palmer (Ward & Lock), 1856

TanLe or Cases. li

o W R
v, Llanfaethly, 2 E

» 108 ,

v ,60C. &P
v ,19Q.8B. D
r. Locker, 5 Esp. 107

r. (Lord Mayor of), 16 O, B, D,
ondon Court (Judge of the City of)

7 15 ; 3 Smith, 92

1 Q.

v

r. Lovett, 1 Cr

r. Luckhurst ( J.M. C. 18
v, Luffe, 8 E: kle, 1..C, 12
v y, L wdo MLC.BG; 114 (N

s 20 L.T. 4564 ; 17 W.R. 685 . ’ . . 104, 111
r. MeCafferty, 10 Cox, ', €, 603 & b7
v. McDonell, 73 J. I, 490 . . . 022, 535
¢. Machen, 14 Q. B. 74 ¢ ” . ‘ 161

r. M'Naghten, 10 CL, & ¥, 200 . . ’ . I8, 44
v. MeNair, 26 T. L. R. 2 )
¢. Mainwaring, Dears. &

192; 2 Jur. (N.8.) 123

. Mallory, 13 Q. B. D, 33; 53 L. J. M. €. 134 50 I, I, 420 :

2 W, I 487 ; 15 ( , UL O, 456 )
¢. Malvisi b b ’ . " 2 GO8
r. Marshall, Car. & M, 147 . X 326, 329
r. 63 J. 1. 36 04 208
r. Martin, 1 Cr. App. 1L, 3 . v " GOSN

2 R.1C C. R 378 . : 384
r. Mayhew, 6 C. & I'. 315 : 518
r. Mead, 2 B, & ¢, 605 : 4 Dowl. & R, 120 ; Coekle, L., 143 87, 88
r. Meade, [1909] 1 K. B, 895 ’ ’ . é . . 106
v. Mean, 69 J, 1, 27 . . . . . 125,132
r. Merceron, 2 Stark, N, P, 366, > . . . 445
' ““”)’ 19 Cox, (', C, 442 3 ’ . . N . . el
r. Mitehell, 17 Cox, C. C, 503 " 3
r. Moore, 2 Den, C, . 522 ; 17 Cox, C, (. 458 ; 61 1. J

RO 40 W, R, 504 ; 66 L. T, 125
r. Mortimer, 99 L. T. 204
Morton, 2 M. & Rob. 514

r. Most, 7 Q. B. D. 244
r. Mozley, 1 Moo, (', (', 97
¢. Mullins, 3 Cox, . C. 526 .,
r. Murphy, 8 €', & P, 8307
v. Murray, [1906] 2 K. B, 385
r. Muscot, 10 Mod. 192
r. Neville, 6 Cox, C. (., 69
Nicholas, 2 Car. & K. 246
r. Noakes, b C. & . 326
. Norfolk County Council, 26 T. L. R. 249 ,
v. Nuttall, 73 J. P. 30 '
e, Ollis, [1900] 2 Q. B. 7568 ; 69 1.J. Q. B.918;: 83 L. T

19 W, R. 76
r. Osborne, (19051 1 K. B. 551
r. Osman, 15 Cox, C. C. 1
¢, Owen, 9 C. & P, 83 . . ’ SESE salls
v, Palmer, Stephen, Hist, Cr. L., 111, 889 ; Report of Trial of

d2




., Parratt, 4 C. & I,
e, Parsons, L. R.1C.
s Imtrnlg( 7C.&P.
r, Patram, 2 Enst,
s Payne, L. R.1C,

TasLe oF Cases.

e, Parker, L. & C. 42; 8 Cox, C, C. 465

—, L. R.1C. C. R, 225

R 849 5 41 L. J. M.C. 65 3 12 Cox, C. (

118 . . . . . ’ . .»'.‘l. 522
v h.nmm 24 l’ H" 521
¢, 2F. & " . R4
Y, ¥, [ 9091 2 l\ B. 697 82, 84
r. ldcnc 16 Q. B, D. 636 . . , . = . . 146
v, Pike, [1 { 552; 71 L. J. K, B, 287 ; 50 W, R. 672 ;
86 53 9 Manson, 121 = i . . 225
v, s 3 C, ; Cockle, L.C, 145 8
o lmll 1F. b, > " . H20
. Preston, [|'m'a 1 K. B. 207
«. P ul\uu- 71J.P. 101 N1
r. Purefoy, Peake, Ev. 64 . . 34
v, Rawdon, 8 B, & (, 710; 3 M. & B, 426 . . p 195
r. Reany, Dears. & Bell, 151 ; 26 L. J. M, ¢ 43 7 Cox, €. ()
200, R 2 . : ; . 8 . 8
¥ lu«\v L. " 1 (' C. I{ 862; 41 L.J. M. C. 92;12 Cox, C. (.,
179 107

-

- caaas

-

. Rhodes, [

', Richards, 5 (' & P, 318

r. Richardson, 2 F. & F. 343
s, Rigg, 4 F. & F. 1085
. Riley, 18 Q

. Rishworth, 2 Q. B, 487; 11 L. J. M. C. 843 1 G. & D,

*. Robinson, 4 F, & F., 43 . ; .
,, Rose, 78 L. T. 119; 67 L. J. Q I 'w; 18 Cox, C, C, 717

, =, 1 Moo, & R.

.lh;\'nolds.ilh 2Q.B. LoJ M. C1205 42 W, R

...l Q0. |; u 'wl
1TW. R 1215 l'u..\< C.182; 62, P, 774 31,

—, 1 F. & I, 87

52; o6 L.

B. D, 481;
;16 Cox, O, (

191

35 W, R, 3

. Rouse, [1904] 1 K, B. 1845 73 L. J. K. B.60 5 89 LT, 677

52 W. R, 236 .

~, Rowe, R, & R, 158 . '
3 R(n\lmnl [I‘OIU‘ 1 I\ I\ I
*. Rowlands, 62 J, I .

~. Rowley, 1 Moo, ( ; " . N . R
s, Rowton, 34 L. J. M. C .'-T i L.& C.520; 10 Cox, (!, C, 28

'<.m

lll,l T45: 13 W, l.

72

;11 Jur. (\\) 325 ; Cockle, 1

2 lhnsell (lmrt] .lulm) Dowl, 693
r. Rutter, 25 T, L. R. . ’

. Rymers, 3 Car. &
. Sadler, 4 C. & P, 218 . . ’ - .

. 8t. Mary Magdalen, 2 E. & B, 8OO 23 L J M. C15 17 Jur

1075

r, Sansome, 1 l)(-n C. (‘ 'nh
. Beaife, 17 Q. B, 23

2 Den, C.
3 156Jur, 607

: b Cox, €, C, 243 ; ¢

wd. M. (

1
——-, 2 Den. C. C. 281

‘ockle, L.C. 140 97, 325, 326

134
664
G03
G2
088

392
112

g e

RS




TasLe or Casgs. liti

PAGE
R. ». Scammonden, 3T, R. 474; 1 R. R, 752 . . . 193
., Sexton, 3 Russ, C. & M. 462 - 3 . 11

v

Shaw, 6 C. & P, § 111
v, Sheean, 72 J. 207, 208
r, Shellard, 9 ', 431
r, Silverl J. M. (. 233

13 W, 1 i1,

r, Simons, 6 C

Slaney, b C 17
r, Sleeman, Des 106

. Smiith, L. & 10 Cox, (', (. 82; 84 L. J. M. C, 1538

' o Lo R 80
; 650, P, 426 > . . 87
v -, 18 Cox, C. ¢, 470, i, 3, 118, 440
T - 20 Cox, O, U, 804 ’ 133
r, - L1001 K 17 A . . BT
v, Smithies, 5 C. & P, 332 g 231
Sourton, 5 A. & E, 180; 6 N, & M. 575; 2 H. & W. 20 . 24
r. Spencer, 7 C, & I, 776 106
v, Spilsbury, 7 C. & P, 187 . R 111
v, Stamford (Mayor of), 6 Q. I, 433 . . 3
r. Stevens, b East, 257 R > T}
Stoddart, 73 J, P, 348 " " ’ 103, 155, 206
Stoke-upon-Trent (Inhahitants of), 5 Q. B, 303: D. & M i
13 L. J, Q. B, 41 8.Jur. 34 . 190, 193
r, Stonehouse, 10 Q. B, 234 RUP)
Strand ard of Works, 4 . & X, 526; 33 L. J. M, €, 33; 12
W. It. 826 " " {15
r. Stripp, Dears, C. C, 648 ; 7 Cox, (', (', 97 . 112
v, Stuart, 2 1. L, R, 144 . G54
¢, Stubbs, Dears, (. C. 555; 25 L. J. M. ¢, 16 1 Jur. (N8)
1115 ‘ . 320
v. Sturge, 3 E 3, 734 ; 28 L. J. M., 172; I8 J 1052
¢, Sullivan, 16 Cox, C, ',
r. Sutton, 8 A, & E, 516
r. Swinnerton, Car & M. 593
r. Tate, [1908] 2 K. | 15, 58, 520, 521
v. Taylor, 8 C, & P, 7i
v. Thanet (Earl of), 27 How. St, T'r. 845
. Thistlewood, 33 How. St, Tr, 681 ’ . G678
r. Thomas, 6 C. & P, 3563 . 108
- -e , 11 Cox, C. C. 5635 156
r. Thompson, 74 J. P, 176 03
v - » ReICC.R.377; 41 L.J.M.C. 11 20 W. 1

210

106, 108

W, R

r, Thomson, 64 ¢ 125
v, Thornhill, 8 C, 129

I'hornton, k. & M . 104

v
r. Tinkler, 1 East, 354 . 88
e, Tissington, 1 Cox, €. is . » 150
0 r. Tolson, 23 Q. B, D. 168 " . 104
r. Tooke (Horne) o (S " - i7, 101
=T . 132
r. Turner, 5 M. & 8. 206 ; Cockle, L. C. 88 ., 157, 488

t, =, 1 Moo. C, C. 847 . A . . 4o
¢, ——, [1910] 1 K. B. 346; 26 T. L. R. 112 ., 47 L 592, Gos

683




liv Tanne or Cases.

PAGE
R. e. Twining, 2 B. & Ald. 386 . ; ; . ¢ : .l
— ¢, Upchurch, 1 Moo, (!, (!, 465 . . . . 108
e. Van Butehell, 3 C. & I, 620 ’ . K3
v. Vantandillo, 4 M. & 8, 7 o7
¢, Vasey and Lalley, 93 L. T, 671 .
r. Vaughan, 13 How, St. Tr. 485 . 380
v, Verelst, 3 Camp. 432 : 14 R, 1. 775 391
- r. Verney J. P o . 202
v. Vincent, 2 Den. C, C. 464 : 600
r. Walford, 71 J. P. 215 ’ . 125, 1382
— v. Walkley, 6 (. & P. 175 . 108
r. Waller, 1 K. B.364 135, 592
- r. Warren L. R 623 ., 204
r. Warringham, 2 Den. . (', 447 Tax, 109
r. Warwickshall, 1 Leach, ¢, (0, 263 113
— r. Watson, 2 Stark. 128 ; 32 How. St. Tr. 74 366, 529
r. Watt, 20 Cox, C. (', 852 114
r. Watts, L b 33 L. J. M. C, ¢3: 9 ( o,
9L T R.112 331
r. Weaver, | R.S5; 43 LoJ. M. C. 135 12 Cox, (. (
f : 264
’ A0 App. R 12 2, 0N
r. Wellings, 3 Q, B, D426 47 L. J. M. C o100 35 1, 1
26 W, R. 502 qJ20, 330
r. Whalley, 2 Car, & K, 376 384
r. Wheatland, 8 C. & . 238 518
#. Whiston, 4 A. & E. 611 |
r. White, 4 F. & F. 383 IS8
r. Whitehead, L. R. 1 C. €, R. 33 LM, COI86; 10 Cox
CoCoB; I3L.T. 480; HW.R. 6 214, 689
s, Whiteman, 78 J. I, 102 i : 135
r. Whitmarsh, 62 J. I, 680 | 85
v, Widdop, L, R.2C. C. R, 85 42 L.d M. (L9 ;12 Cox, () (
2 27T L.T. 693 ; 21 W, R. 176 . . 655
r. Wild, 1 Moo, €., C. 452 R ; 11
r. Williams, 7 C. & I 820, . - . 214
v BC.EP 43¢ ., 45
r. Willshire, 6 Q. B. D, 66 ; Cockle, 1., (', 22 i, 4o
r. Wilshaw, Car. & M. 145 154
r. Wilson, 3 F. & F. 119 307
r. Woodeock, 1 Leach, (', €, 500 N4, 84, 86, 89, 212
r. Woodland (The Inhabitants of), 2 East, 161 . DI8
v. Wright, 2 ', & F. 320 . . 601
v Wyatt, [1904] 1 K, BISS: 78 Lo K. B 15 : 52 W, 1L 285
G8 J. P, 31 .
r, Yates, Car, & M, 132
r. Yewins, 2 Camp. 638 ’ . ‘ H38
Rabey ». Bireh, 72.0. P, 106 > 219
tafles ». Wichelhans, 2 1, & . 906 7
ilways, Commissioner for v, Brown, 13 \pp. Cas, 183 T
Rambert r. Cohen, 4 Esp. 213 6 1. 1 854 200
Ramsbotham v, Senior 8 E 17 W, 1057 230

Ramsden ». Dyson, L. Rt L 129512 Jur, (N8) 506 1 W, 1
926 . & ’ .

ancliff ». Perkins, 6 Dow, 202

tapp ». Latham, 2 B, & Ald . .

botham r, Shropshire Union, &e., Co., 24 Ch, D, 110,

am », Budge, [1803] 1 Q, B, 571

ateliff r, Rateliff, 1 Sw, & T, 467




Tavre or Cases, lv

Rawling ». Richards, 28 Beav, 370

Rawlinson . Miller, L. R. 1 Eq. 52 . . 13
r. Bcholes, 79 L. T. 350 . " . . 022
Rawson ». Haigh, 2 Bing. 99 ; Cockle, L. ¢, 41 ’ . R 72
Raymond », Tapson, Ch. D, 430 ; 31 W, R. 304 . . . 652
Rayner v. Rayner, [1904] 1 Ch, 176; 73 J.Ch. 111; 89 L. 1

681; 52 W, R, . o . "
Read ¢ Lincoln, [1892] A, €. 644; 62 L. J. P. C. 1
128;: K6 J, P
1900 2 K. B, 724

1 Jur, (N.8.) 222

e 1801] P. 1 6L.JPY ., 22

Redgrave . Hurd, 20 Ch. D, 1; L. J. Ch. 113: 30 W. R. 251
5 1. T, 485 . . " s 1 168
Reed v, Jackson, 1 East, 355 | ’ . 66, H38
Rees, In the Goods of, 34 L. J. P, M. & A. 566 . . R
r. Williams, 1 De G, & Sm, 314 . . 282
Reeve v, Whitmore, 2 Dr, & Sm, 446 . . . §35
Reffell v. Morton, 70 J, P, 347 ; : 18
r. Reffel, L. R.1 P.& D, 139; 85 L. J. L& M, 121 . I
Reid r. Hoskins, 6 E. & B. 953 ; ‘ : 137
Rendall Hill's Dry Docks, ete,, Co., [1900] 2 Q. B, 245 . {70
Republic of Costa Riea v, Erlanger, L. R, 19 Eq. 33 G4, 64
. v 3 Ch. D. 62 ' Wi

Reynolds, Ee parte, 20 Ch. D, 204 ; 51 L.J), Ch. 756 ; 46 L. T, 508
30 W, R, 6515 46 0, P, 5388 ’ . . . 222
Lr parte, 21 Ch, D, 601 . . 655
Rhodes, Zn re. 36 Ch. D, 586 . i1
Ricardo » 3685 9 Jar, 1019 . ‘ 162

| In 65 L. J. Ch, 799; 54 L. T, B89 ; 34
W, R 747 . . ¢ 270

r. Swansea Vale, 26 T. L. R
Richards ». Bassett, 10 B, & (', ¢

127 26 L. T, 435; 20 W, R

v, Gellatly, L. R, 7 C,
630

51 L. J. Q. B, 8361 ; 50 W, R, 676
L8 QB D119

r. Morgan, 4 B, & 8, 641 > N .
Richardson v, Watson, 4 B, & Ad. 787; 1 N, & M. 567; 2 L, J

K. B, 134 . . ’ ' ’ . 519
Rickards ». Murdock, 10 B, & ¢ 7 . 0, 44
Ricketts ». Salwey, 2 B, & Ald. 360 > > ’ (BN

v, Turquand, 1 H. L, Cas. 472 , K X $ . D4
Rickmann ». Thierry, 14 R, I’ C. 105 " = .ol
Rideout’s Trusts, Re, L. R. 10 J. Ch, 192 201
Ridgway », Smith & Son, 6 1. L. R, 275 ., . ’ b1y
Right ». Badinall, 2 B, & Ad, 278 . . . . . 15

- ¢. Price, Doug, 241 . . . " . . 28]
Rippiner . Wright, 2 B, & ALl 478 R i . S63

River Steamer Co., Inre, L, R. 6 Ch, 822 ; 25 L. T, 319: 19 W, R

1130 . . . 204
Rivers v. Adams, 3 Ex. D, 361 103
—-- v, Griftiths, 5 B, & Ald. G

Roberts r. Ogilby, 9 Price, 269 . . ; ; 175

- ¢, Oppenheim, 26 Ch. D. 724 ; 32 W, I, 3105 50 L, 628

- v, Secarity Co., [1897] 1 Q. B.111; 66 L. J. Q
LT ;40 W, R, 214 . * . ’ M . 166
Robertson v, Jackson, 156 L. J. ¢, I, 28 . . . I
Robin, The, [1892] P, 95 . ‘ . : . . 6 . . 4




Ivi TasLe or Cases.

Robinson v. Davies, 5 Q. B. D, 26; 49 L. J. Q. B, 218 ; 28 W,
2565 .
A llulnp \nn'h 11 © h. D,
.R.2 .
v, French, l E A-' ]I“l
’, Gn-;:rl_\. H"m; 1 K.
. Robinson, 1 8, & T.
(N8) 382 >
. Rudkins, 26 L. J. Ex. 56 . ; - . N
e. Vernon (Lord), 7 ¢, B (N.8) 231 ; 20 L.J.C. P.310
r . 455 . é . . .

{8 L. J. Ch, 7068 ;

|

l

L& ML

Robson ¢, Kent, R >
Rochefoucauld », lhm\h.ul 74 L.T. 783 ; 65 1

\l"' 1 Ch. 1

L Ch. 794 .
66 L. Ch, T4, 75

L. = : N 638
Roden » I.mulnn \null \||u~ It o, 46 L. J. Q. B, 218 ! l :

20 W. R. 269 . ‘ ; : 5 . . 557
Roe ». Kemmis, 9 Cl, & F. 749 3 - : " ""-' ” 2, 443

v. Mutual Loan Fund, 19 Q. B, D. 37 ;
35 W.R. 723 .
—— r. New York Press, 75 L. T. Jo. 31
— r. Rawlings, 7 East 279 ; 3 Smith, 251
Rogers ». Allen, 1 Camp. 309 ; 10 . R. 689
— v, Custance, 2 M. & Rob. 17
— r. Hawken, 78 L. T.
— v, Lambert, 24 Q. B. 1
G694 ; 38 W, R. 542
1, Wood, 2B, & /
Rohmann ». Rohmann, 25 T, L. R. ™
Romford Canal Co., Zn re, 24 1 th. . 85
Ross v, Humvr. 1T, R, 38 i s : ; . ) :
Woodford, [1804] 1 Ch. 88; 63 1..J. Ch, 191 ; 70 L. 1

1.Q. b
5 L. J. Q.

I’\\ R. 188
Rothes (Countess of ) v, I\nl\(.ml\
G4

Rouch r. Great \\'< ~lv||| Ii:lwIA «
Rousillon r, Rousillon, 14 Ch. D
679; 28 W, R,
toweliffe v, L(iL’h
Rowe ¢, Brenton, . : . . v .
Rowland . Mite lu 1, 13 R. 1. 1' 457 . > . 443
Rowley ». London and North Western R il Co., L. R 8 B
Ruben and Another », Great Fingall Consolidated, [1906] A, ¢
Rumball l.‘lllllillhllhlll H.ml\. 2Q.B. D19 46 L. J. Q. B. 3
361 3 s . @ . .
Rushton
Russell »,
Ruther v,
Ryan ». K (Ir. J ’ . . . .
Ryder ». \\umlnull L.R ¢ Ex.32; 388 L. J. Ex. 8; 17T W, R. 167

R l.lﬁ; 15 Jur, 117 2

G691

Ryland ». Jackson and Brodie, 18 T, L. R. 5714 . . . . 688
S.

8., [1907]) P. 224 . y . 3 . . 200

wrin (‘u1|mr. ion », A\“"l“ ete, “'Ul]w 1901 ] 1 Ch. 414 . 621

— - s, Wild, {l'mw 1Ch. 410; 20 R. P, C. 243 ;
72L.J. (h 2703 88 L. T. 101 . ‘ 3 . . 703

3
{1




TasLe or Ca

St. Nazaire Co., Zn re, 12 Ch. D, 88 ,
St. Paul, The, [1908 ] P. 320
Salmon », I'nnurmln 11 App. Cas. h_.
Salomon ¢, Hole, 53 W. R. 588
Sanders r. I\';um ll. 1F.&F
. Neot's Union,
—_— uhh 19 Ch, D, 373
sanderson ¢, Collman, 4 Man. & G, 209 -
sandilands, Zn re, L, R. 6 C. P, 411 ; Cockle, ] C, 167
— r. Marsh, 2 B. & Ald. 673 > e .
Saull #. Browne, L. R. 9 Ch, 364 ; H |4. .08 22 W. R, 427
Saunders r. Wiel, [1892] 2 Q. B, PG 159 40W. R

B . i » b 5. s a. s s @ 1008
Saunderson ¢ aron von Radeek, 119 L. T. Jo. 33 (I1. L.) 624
Savage . Foster, 9 Mod. 35

—_—, B. 810

saxby r. Easterbrook, 3 O, 1
Sayer v, Glossop, 2 Ex. 409 ; s Jo0 § . .
Scaife ¢, Johnson, 3 B. & €. 421 i . ; 136
- v, Kemp, [1892] 2 Q. B, 319; 61 L. J, Q. B |

3.1 . ‘ . o A , ' ’ - . GI8
Searf ¢, Jardine, T App. Ui Ol TLJ.Q.B.T11; 30 W, Rk, 803 482
Scharrver, In re, Ee pavte Til 0Q. B. D, 518 . . 6o4

Schibsby v, Westenhiolz, L. 1 6 Q. B. 155 40 L.J. Q.

L.T.93; 19W. R A ' ¢ 164
Schofield, parte, 6 Ch Il 2 LR.9; 37 L. T. 281 655
Scholfield ¢, Londesborough ( 1846 O, b 65 L. J.

Q. B.693; 75 L. T. . R 124 N R . 176
Schwalbe, The, Swab, 521 ” . . . . . . . 1u3
Schweppes, Ltd, r. Gibbens, [1905] W. N, 28 ; i : 69
Scott ¢, Attorney-General, 11 P, D, 128 . . . . .67

Jones, 4 Taunt, 865 ¥ " . . . . GN2
v, London Dock Co., 3 H, & C., 596 ; 34 L.J. Ex. 220 13 L. T,
148 . . . . . . . . . . B L]
e, Sampson, 8 Q. B, D, 401 51 L, J. Q. B. 380 46 L.7T.
£12; 30 W. 1 ;46 J. Pdo8 B0, 127, 137, 494, 511,
v. Shearman, 2 W, Bl 977 > " . 5 . . 67, 68
Seal . l\nwmm.]l!“'\]‘.’ K. B, 57¢ . . . ‘ . 640
Seaman v, Netherc Im C. P, D 563 § : . . odl
Seed v, Higgins, 8 H. ('m_ 550 30 L. J. Q. B 314 ; 6 Jur, (N8)

1264 . ‘ . . : " . . . . . . 45

Serjeant ¢. Nash, Field & Co., [1903] 2 K, B. 304 . 473

6 1. Q. B.
10 L), K

Seton », Lafone, 19 Q. B. D, 68
Sharman ¢, Brandt, L. R. 6 Q. B,

036
Sharpe r. Foy, | R.
v, Lamb, 11 \ \ |.

30 & D5 4 Jur 963

Sharples r. Adams, 11 W, R, 456
v, Rickard, 2 H.& N . ‘ .
Shaw «, Herefordshire County Council, [I\‘lli' 2 Q.
L.T.208; 63 J. P, 659; 658 L, J. Q. B. 857
. Port Philip ( nlnmul Gold Mining Co., 13 Q
L. J. Q. B. 369 ; 50 L, T, 685 ; 3.

v, Smith, 18 Q. B. 1 .|5'.§
v“llil\\ and Ronaldson, Zn re, [189271 Q
Shedden ». Att.-Gen,, 2 Sw, & Tr, 170 ; &
Sheflield Rail, Co. v. Woodeock, 7 M.
11 L. J. Ex, 26 . . . . . . . . . . 4TS




lviii Tante or Cases.

Shepheard v, Bray, [1906] 2 Ch,
Shepherd v, Shorthose, 1 Str. 412, " . . o ; . o
Shields . Boucher, 1 De G, & Sm, 10
Shires v. Glascock, 2 Salk, 688 !
Shirley v. Fervers (Earl), 3 ', Wms, 77 . : : :
Shoe Machinery Co, v, Cutlan, 13 R, I ¢, 141 ; (c.A) [1896] 1 Ch.

108 . g . - 159
Shore v. Wilson, 9 Cl, & F ‘ . . B8, 549
Shrewsbury Peer ) | R 350, 351
Sichel ¢, Lambert, 1 i 33 L.J.CP137T; 10Jm

(N.8)617; 12 W, R. 31 . " > . > g . 393
Sileock’s Lunacy, Re, 1 N, i . = ; . . 4l
Sillick ». Booth, 1 Y. & . 117, 14
Sills . Brown, % C. & 1. 601 334
Simeox ». Yardley Rural Council, 69 J. P, 66 . 116
Simm r, Anglo-American Telegraph Co,, 5 Q. B. D, 188 ; 49 L. J

Q. B, A2 L.T.87; 28W. R, 200 ; 44 J. 1. 280 . . 479
Simpson ». Attorney-General, [1904] A, C, 476 ‘ . . o2

r. Barnes, 33 Beav, 483 " 201
v.Fogo, 1 J. & H. I8 : 1 H. & M. 195 9 Jur. (N.8.) 403 ;
32 1.J.Ch. 2 1MW, R 4I8;: SL. T, 61 . . 463

—— v, Margitson, 11 Q. B. 23 ; 17 L. J. Q. B, 81; 12 Jur.

155 . e B 4%, 551

r. Teignmouth and Shaldon Bridge Co., [1903] 1 K, B,
105 . . . . .
Sinclair ». Stevenson, 1 C. & P, 585 ; 2 Bing. 514
Ningleton », Barrett, 2 C, & J. 368 ; 2 Tyr. 409: 1 L. J. E
Slade ». Tucker, 14 Ch, D, 824; 49 L. J. Ch. 644 ; 43 L.
28 W, R. 807 . X 5 : .
Slatterie v. Pooley, 6 M. & W, 664; 10 L.J, Ex. 8; 11L& W,
4 Jur, 1038 ; Cockle :
Slinn, In the(
39 W, R. 17 . . .
Sloane », Britain Steamship Co,, [1807] 1 Q. B, 185; 66 L. J.
72; 5 L. T. 642; 45 W, R, 208 . v . .
Sly v. Dredge, 2 P. D, 91 ;46 L. J. I, D, & A, 63 ;25 W, 1

Smart ¢ Prujean, 6 Ves. bid
Smethurst v, Taylor, 12 M. & W, 545 . .
Smith . Andrews, [1801] 2 Ch, 678 ; 65 L, T. 175

r. Barnes, L. R, 1 E«

» 2Q ol ). 1
g R. 492 . . 3
— ¢, Brownlow (Earl), L. R. 9 Eq. 241 ; 21 L.1. 739 ; IS W, Ik,
271 . . . . . . MG
r. Camelford (Lord), 2 Ves. 716 . ; : 177
e, Daniell, L. R. 18 Eq. 649: 44 L. J. Ch. 180 30 L. 7T,
2. . . . 200)
r. Fell, 2 Curt. 667 ; " ‘ . . . 234
r. Harris, 48 1. T, 868 . . . > g . 627
». Henley, 1 Phil. 301 ., : . 363
¢. Hudson, 6 B. & 8. 431 34 L.JJ QB 145 12 1, 1. 8 3

13 W, R.683; 11 Jur. (N8) 622

r. Huson, 1 Phillimore, 287
r. Jeffryes, 15 M. & V
r. Kay, 7 H. L. Cas. 750
- r. Kynnersley, [1903] 1 K.

v

’

,

. Lister, 64 L. J. Q. B. 154 T. 20
Prosser, [1907] 2 K, B, 735 . .
. Thompson, 8 C. B, 44 ; 18 L. J. (. I". 314




=

TasLe or Cases. lix

Smith ». Wheateroft, 9 Ch., D, 223 ; 47 1. J. Ch, 745 ; 26 W. R, 42

r. Whittingham, 6 €. & P, 78

r. Wilkins, 6 C. & P, 180

v. Wilson, 3 B. & Ad

¢, Young, 1 Camp, 4 " .

Knight & Co., Zure, 1. R.8 Eq. 23 ; 17T W, R. 758 .

Smithies v. National Association of Operative Plasterers, [ 1909
1 K. B. 310 R

Smout v, Hbery, 10 M. & W. 1

Smyth, Tn re, 15 Ch, D, 286 16 Ch, D, 673

8 R ’ . D47, B5

v, Smyth, 8 Ch, D, 561 .
Société Marvitime r. Venus Steam Shipping Co., 9 Com
Solicitor, JTnre A, 25 Q. B, D, 17: 38 W 7, 533

Somerville », Hawkins, 10 €', B, 590
Sourdis », Keyser, IS8T, L. R, 416
South African Republic v, La Compagnie Franco-Belg

Ch. 190; 67 1. J, Ch, 92; 77 ) 6 W,
South American and Mexican Co., Zn re, [1895] 1 :

.J.Ch 189; 71 L, T.594 ; 43 W, R. 131; 12R. 1 . . 453
South Eastern Rail. Co. », Railway Commissioners, 50 1. J. Q. B

208 . . . . . . hid
South of Ireland Colliery Co, . Waddle, I, R, 4C. P.617; 38 L.J

( I' 338 . . . . .
South Staffordshire Tramways Co. ¢, Ebbsmith, [1805] 2 Q. BB,

66 L.J.Q.B.9; 73 L. T.

Southey r, Nash, 7 (
Southwark Water (

26 W. R
Soward », 1
Spargo ¢, Brown, 9 B, & ¢

Speake v, Hughes, [ 1904

Spenceley v, Schulenburg 287
Spencer ¢, Jones, 13T, L, 700
Eari) . Peek, L. R. 3 Eq. 415 ; 156 W. R, 478 G612
Spilsbury ». Burdett, 10 C1. & F. 840 . ‘ 304
Spittle . Walton, L. R, 11 Eq. 420; 40 L. J. Ch. 368 ; 24 L, 1
18: 19 W, R. 405 . 214

Spokes r. Grosvenor Hotel Co,, [1897]2 Q. B, 124, 130 ; 66 L,
O8; T6 L. T. 677; 45.W. R, 545 :
wr r, Godfrey, Times Newspaper, Oct, 16th, 1908
Squire, Le parte, L. R, 4 Ch, 47 ; 17T W, 1L 40

r. West Australian Mortgage, ete., Co., [ 1896
Stace », Griffith, L, R. 2 P, C. 420 , . . 24
Stainer ¢, Droitwich, 1 Salk, 281

191; 10 W. R, 857

Stannus », Finlay, 8 Ir. R, ', 1. 264
Stanton », Percival, 24 L, J. Ch, 309 "
Stapleton v, Crofts, 18 Q, B 21 L. Q. B, 246
Stapylton v Clongh, 2 E, § 1.4.Q.B.5; 2(
I8 Jur, 60 > .
Steel v, Houghton, 1 H, Bl 60
Steele », Brannan, L, R, 7 C. P, 261
e v, Savory, 8 T, L. R, 04 .
Steer, Re, 3 H. & N, 604,
Stein ». Tabor. 31 L. T, 444 : .
Steinkeller ». Newton, 9 (', & . 315 ; " . .
Stephen v, Gwenap, 1 Moo. & R. 120 . . 304, 310

Stephenson ¢, River Tyne Commissioners, 17 W, It 590 . . 4




Ix Tanre or Casgs.

Stevart v. Balkis Co, 32 W, R. 676;
179
G ladstone, 7 l'h l' "l

& North Metropolitan *
QB U T Y
Stewart r, lichlm\v\ "
Hid . . " s : - . .
Stobart . Dryden, 1 M. & W, 615: 2 Gale, lh-. T
b Ex. 218 ; Cockle, 1.0, 97
llnr Hansard, 7 C, & P, 731,
. ALK E 905
Stocken », l..llln TM & W.515;

227 a . - ‘ .
Stonehouse r., Evelyn, 3 P, Wms, 113 .
Storey r. Be: llllollllm-) (Town Clerk of), [1910] 1 K.
ord Lennox, 1 Keen, 341
Stott »v. Fairlamb, 53 L. J, Q. B. 47 ; 49 L.,
Stowe », Jolliffe, L. R. 9 C. P, 734 ; 43 L. J,
911 .
r. Querner, L. .5 Ex, 1
IS W. R, 466 2 :
Stowel v, Lord Zouch, Plowd, 369 N
Stowell . Robinson, 3 Bing, N. C, 928 ; 6 1
196 A " ‘ .
Strachan, Zu re, [ 1805] ¥ Ch, 4
13 W.R, 369 ; 590, P 102,

., Blake, 1 M. & W, 168 ; |.\‘l o d
| icensed \'unnlh rs' Soeicty, 22 W, It
\nnkl.muln Ward, 77, R, 633

Stringer », Gardine Iu.n 8
Stroud, Iu re, 8 C, J.C. P 117
Stroughill v. Back 14 Jar, 741

Strutt v, Iin\mg«lnn I

- a2l,
Sturge v, Buchanan, 10 A

2'M. & Lo,

‘_'I..\ D,

00 . . * . : . » X .

Starla v, Freccia, 5 App. Cas. 628 ; 50 L. J. Ch. l'I 20 W, R 220
24N .J.-._u(A.A

I».\nknl England. 9 Q. I' 5l L, 1 o1 ; 47

Suffell »
I )W, R. 932;

uu|~<(|ul'lb 11 l' |rl

. R. 479 ; Cockle, L.C.,
'L

S04, 560

Sugden r. 8 3

34 LT.:

Summer v, Brown
Sumner, Re, 22 W,
Ruse v, Pompe, 8 ('
66; 9W. R 15 > . . .
Sussex Peerage Case, II CL & I 85; 8 Jur, 703

o6
hl
. LAl
L (NK)

Suter ¢, Burrell, 2 H, & N. 86
Swansea Rail. (n‘ v. Budd, p
14 W, R 663 ; 12 Jur, (8.8) 561 : y
Sweet, In the Goods of, [1891] P, 400; 61 1, 0. 1
Swinfen ¢, Chelmsford, 5 H, & N, 890
e ¥, Swinfe
Sykes . Dunbar, 2
- . Haig, 4 L. T. 5
Symons r. Leaker, 15 Q. B, D, 129

9 ) 1015

y
!
4

=S



-~

Tatam ¢

TasLe oF Cases.

Tadman ». Henman, [1893] 2 Q. B. 168
Tait v. Beggs, [ 1905

2 Ir. R. 525

Talbot v. Hodson, 7 Taunt, 251 ; 2 Marsh, 527
Taplin v, Atty, 3 Bing, 164 ; 10 Moore, 564
Haslar, 23 Q. B. D, 345

T'ate », Williamson M 14 W, R 449
l'atham ¢. Wright, 2 R. & M. 1
l'aylor . B lay, 2 Sim. 213 ; Cock L.C. 11
. ' 1Q. B DK
' 20,8 P.195 .
r, Great Eas Rail, ( 1901] 1 Q. B.774

19 W, R 431; 70 L.J. K, B 499

r. Hawkins, 16 Q, B, 308

v, Parry, 1 Man. & G, 604 5 1 Scott, N, R, 576
Rundell, Cr. & Ph. 104 "
Willar & Ad, 845 4 M. & P 5
Withan h, D, 605 ; 45 L. J. Ch. 798 ; Cocl

l'easdale, Select Cas, fe King, 59
Temperley v, Willett, 6 B, & I
Fennant ¢, Hamilton, 7 CL & F, 122
l'etley r. Easton, 18 C, B. 643

Teasdale »

Thomas, In the Goeds of, 41 L. J. P, & M, 32 I
149
J ¢ Good 1 8w, &Tr. 2
Agnew & ( 1906 ] 2 K. B. 6
l TC.P. 850 ( e. 1.C. 209
, 4 Ex, 764
v , 2 Camp, 644
I'hompson, Ja re, 91 LT, 680
' d, 1 Camp
R 5Ch 5 18 W, 1 |
Hickman, [ 1907 ] 1 Ch. 550 X
I'revanion, Skinner, 402 : Cockle, L.C. 39

I'homson r. Austen, 2 Dowl. & Ry. 36

r. Simpson, 18 W, R, 1000
Thornhill, Zu re, [1904] W, N, 112
ildesley ». Harper, 10 Ch, D, 393 ; 48 L, J. Ch. 4%
27T W. R. 249

In ve Scharrer, 20 Q. B. D. 518
488

s Co., [19057 2 I
Tootal's Trusts, Zu re, 23 Ch, D, 532; 52 L..J. Ch. 664;
(%] . . .
Topham r. M'Gregor, 1 Car, & K, 320 g .
Toronto Rail. Co. r. Corporation of Toronto, [1904] A. (
Townend », Toker, L, R. 1 Ch. 446 ; 35 L. J. Ch, 608 ;
806 : .
Tracy Peerage Case, 10 CL & F. 191
I'rade, The Board of, Er parte, In rve Briinner, 19 Q. B. D

The Board of v. The Sailing Ship Glenpark, Ltd., [1904] 1

K. B, 682 4 " ’
Trelawney ¢, Coleman, 1 B, & Ald. 90 .
Trimlestown (Lord) ¢, Kemmis, 9 Cl, & F, 763

32W. R

HW. R
72 100, 226
387

91
300, 312, 143




R —

Ixii TasLe or Cases.

P

Trinidad Asphalte Co, v. Coryat, [1896] A. C.587; 75 L. T. 108 ;
65 L. J. P. C. 100 . 5 , : 3

Trotter ». Maclean, 13 Ch. D, 574 ; 49 L. J. Ch. 256 ; T. 118
28 W. R. 244 .

Trufort, Zn re, 36 Ch. D. 600 = _ .

I'rust and Investment Corporation of South Afric 1892
3Ch 332; 2R.76; 621.J.Ch. 22; 67 L. 0W. R
689

Tuberville r. Stamp, 1 Ld, Raym. 264
I'arnbull & Co, ¢, Duval, [1902] A, €, 420
Turner, Zn re, 29 Ch. D. 985
D ve, [1906] W. N
v. Collins, L. R. 7 Ch. 329;
v. Hellard, 30 Ch, D, 390 ; 55 L. J. Ch
34 W, R. 420,
r. Winter, 1 T, R. 602
Turquand, Er parte, 14 Q. B, D. 636 54 L. J. Q. B. 242 53 1.1
HTH ; 33 W. R. 437
Turton v, Turton, 3 Haggard, N. R
Tussaud ¢, Tussaud, 9 Ch, D, 363 ; 47 L. J. Ch. 849 26 W. 1L, 871
39 L.T. 113 .
T'wo Sicilies (King of the) r, Wileox, 1 Sim. (N.5.) 331

AGE

165

320

Tyrrell v. Painton, [1894] P, 151; 70 L. T, 453 ; 12 W, 1. 313 163
Iyrwhitt ¢, Wynne, 2 B, & Ald. 554 1y
U.

Union Steamship Co., ete, v. Melbourne, ete., Commissioners, 9 \pp

Clas. 365 v s h
United States of Ameriea ¢. MeRae, L. K. 8 Ch, 79; 37 L. J, Cl

129; 17 L. T. 428; 16 W. R, 377 . " 222
University College of North Wales ¢, Taylor, [ 19081 P, 140 68
University College, Oxford v. Oxford Co poration, 68 J. I', 470, 122, 400
Unwin ». Hanson, [ 18012 Q. B, 115 573
Uxbridge v, Staveland, 1" Ves, Sen, 56 R 621
Uxbridge Union ¢, Winchester Union, 91 L. T, 533 151

Ve
Vadala ». Lawes, 25 Q. B. D.310; 63 L. T. 128 ; 3% W. L. 509 163
Vagliano ¢. Bank of England, [1801] A. €. 107; 60 L. J. Q. B, 145 ;

64 L. T, P BOW.R. 657 171
Valentine ». Valentine, [ 1901] P, 2 671
Vallance, /n Ch., D, 177; R. 387 254

- vl en, 26 Ch. D. 18 18

Van Diemen's Land Co. v, Marine 1906] A, ¢, 92, 120
400

Van Wart ». Woolley, Ry. & M. 4 ; 129
Vander Donckt v, Thellusson, 8 !, B 19L.J.C.P 12 51
Vane ¢. Whittington, 2 Dowl. (N.8,) 7 126

Vaughan ». Vanderstegen, ¢

Vavasseur », Vavasseur, 25 T, L. R

Verminck ». Edwards /. R. 189 .

Verry v. Watkins, 7 (", & P, 308 ; Cockle, L.C". 71

Vezey r. Rashleigh, [1904] 1 Ch. 634 ; 73 L. J. Ch. 422 ; 52 W. R
H2 . . . ’ .

AT,




TasLe or Cases. Ixiii

PAGE

Villen ». Beaumont, 2 Dyer, 146 a 193
Vinnicombe », Butler, 3 Sw. & Tr. 580 ; 34 L. J. P. & M. 18; 10

Jur, 1109: 19 W 192 . 3938

Vitoria, Jn re, [ 18047 2 Q. B, 387 453

Voinett r. Barrett, 55 J.Q. B.39: 31 W, 1, 161 162

Volent ¢, Soyer, 13 C 231; 22L.J.C. . 83 o . 202, 370

Vowles r. Young, 13 Ves, 140 . $50, 355
Vyner Wirrall Rural Couneil, 73 J. P, & 339, 345

Waddell, Br parte, 6 Ch. D, 328; 37 L. T.315; 26 W, R. 9 655
Waddington »r. Roberts, L. R. 3 Q. B. 579; 37 L. J. Q. B. 256
16 W, R 1040 391
Wagstaff, Zn re, 98 L. T. 119 700
r. W m, 4 B. & AL 339; IN.& M. 1 128
Waite v. Bingley, 21 Ch, D. 674 ; 51 L. J, Ch. 651 ; 30 W, R. 698 . 260
Wake ». Harrop, 3 l. Ex, 451 = 181
Wakefield (Mayor f) ». Cool
B8 ; 89 L. 1 } W. R. 321
W Lon South West
w L. J. Q 29 ; 65 L. T.
104
Wakley ». Cooke, 4 F 11
Waldrid Kennison, 1 1 12
Wald Gray, L. R, 20 | 238 5 44
MW, R, 676 R
Walker, Zn re, 34 W, R, 95; 53 L. 1. 660 201
Inre, [1909] P, 115 413
r. Beauchamp (Countess), 6 C, & | 61 338
Smith, 29 Beav, 306 . 162
v. Wilsher, 23 Q. B, D, 335 ; 58 L. J. Q. B. 501 ; 37 W
23 13, 294
Walker (Peter) & Son, Ltd,, ». Hodgson, [1900] 1 K. B, 239 617
Wallace v, Small, M, & M, 446 203

Wallis . ]

dttell, 11 C, B, (N8) 869 5 31 L. J. C. P, 100 8 Jur

(NS) 7455 10 W, R, 192 189
Walsh ¢, Trevanion, 15 Q. B, 733 . . ’ h58
Walsham r, Stainton, 2 H. & M. 1 . : . . 636
Walter ». Ashton, [1902] 2 CL. 282; 71 L. J. Ch. 839; 87 L. T.

106 ; 51 W, R. 131
Walton v. Topakyvan, 533 W. R. 6. 7
Want ». Moss, 70 L. T, 178 . . .
Ward r. Londeshorough (Lord), 12 C. B, &
v. Marshall, 3 T, L. R.578 ;
Sinfield, 49 L. J.C. P. 696 } L. T. 252
Waring ». Waring, 6 Moo, P. €, 341
Warner . Mosses, 16 Ch. D. 100

Warren ». Warren, 1 C. M. & R. 250 ; 4 Tyr. 850 144

Warrick ». Queen's College, Oxford, L. R. 3 Eq. 683 ; 36 L. J. Ch.
505 X 347
v - — - L. R. 6 'h. 716 . . 347
Warrington ». Early, 2 E. & B. 763 ; 23 L. J. I'x. 47; 18 Jur. 42 560
Watkins v, Vince, 2 Stark, 368 . . 139
Watson r. Jones, Watson . M'Ewan, [1905] A, (. {80 . 233, 541
Watts », Creswell, 9 Vin, Abr. 415 . . Y]
v. Lyons, 6 M. & G, 1047 ¢ . 534

Waygood r. James, L. R. 4 C. P. 361 38 L. J. C. . 195 ; 17 W. R,
82 ‘ T 1)




Ixiv TasLe or Cises.

Weall ». James, 68 L. T, 515 .
Weary v, Al thm 2M & th 127.
Webb, II/ S

{ 20W, 1394 . 658

Weeks . “II'I"I. 9 L . . . . . ’ L2, 478
—, .\'|>u|lu' 1 M. & 8 679; M4 R R, 66 Cockle, L.,
13 . . ’ . . . B0, 342
Weinberg, Iu re, 'n. % A "4u. . . . . . . . 655, 3

Weleh v, Hnlllp- 1 Moo. I, ! .

Weld-Blundell v, Wolscley, H'Nli] 2 Ch. 661 .

Wellesley's Case (Long), 2 Russ, & M. 639 A . " "

Wells v, \\.-ll~ I, R. 18 Eq. 504 ; 43 L. J. Ch, 681; 31 L. T.
28W. I .

Welsbach, etc,, Co, . New Sunlight Co., [1900] 2 Ch. 1.
Welsh Steam Coal Collieries, Ltd, », Ga |~|\: 1, 36 1
Wenman (Lady) ». Mackenzie, 5 E. & B, 447 ; 25
1 Jur. (§.8) 1015, 1049 n. . ’ .

Wennhak . Morgan, 20 Q. B, D, G35 . . 2 " ’
Wentworth v. Lloyd, 10 H. L, Cas, 589 ; 33 L. J. Ch, 688 ; 10 L. '
767 ; 10 Jur. (N.8) ‘N.I . . . . 283, 410
lale, 9 C. lll 19 L.J. l‘ ll‘l . . 603
wkville, [ ]"li‘g 2Ch.378 ; 72 L. J. Ch.64 " 88 L.T.

7
West r, Baxe
v. Lord

814 51 W, R, ¢ > : 3 ' . . 613
West London Commercial Bank ». Kitson, 13 (). B. l). Zh'-“: 53 L.4J.

Q. B. 218,346 50 L. T, 656 ; 32 W, R. 757 . ’ . 172
Westinghouse v. Midland Rail. Co,, 48 L. T. 462 . 200, 636

Westmacot ¢, Westmacot, [1800] I 183; 68 L. J. |". "ni‘.: 80 L. T.
632

Weston, Zu re, Bartholomew v. Menzies, [ 1902 ] 1 Ch, 680 h2!
Whaley r. Masserene, 8 Ir, Jur, (N.8)) 28 . . . . 316
Wheeler, In the Goods of, 31 L. J. I’ ;0 ; .4l
—— ¢, Le Marchant, 17 Ch. D. s LT,
632 ; 30 W, R, 235 ; Cockle, L, 30, 240, 200, 637
Wheelton », Ha mlinn 8 E. & B, 166
Whicker v. Hume, 7 H. L. Cas. 124 . 67

Whistler r. Ruskin, Times Newspaper, Nov. 26th and 27th, 1878 . 43

Whitcomb ». Whiting, 2 Doug. 652 ; 1 Sm, . 1 . 436
White, Zu re, [1901] 1 Ch. 570; 49 W, R. P84 LT, 1995 70

L. J. Ch. 300 . é - : . : . : LAl

— v, Credit Reform A iation, Ltd., [1905] 1 K. B, 653 622, 624

v, Parkin, 12 East, g N ' 3 ’ o . 183
-, \puﬂnnl & Co, [1901] 2 K. B 2415 70 L. J, K, B, 658 5

84 L. T.574 . . . . . . . s . 629

—~ v. White, 62 L, T, 663 . i . N B
White's Charities, Zn re, [1808) 1 C h. 6305 46 W. K. 479; 67 L. J

Ch. 430; 78 L. T. 550 ’ . R

Whitechurch (George), Ltd

L.J. K. B. 400; 85 L.
Whitelegg, In the Goods of, 2 .
Whitelocke r. Baker, 13 Ves, 511 ; 9 . I. 216 . . 4
Whiting to Loomes, 17 Ch. D. 10; 50 L. J. Ch. 463 ; 29 W, It
Whiting ¢ Turner, 89 L. T, 71 ., X , . . ’
Whitmarsh », George, 8 B, & C.
Whitmores ¢, Stanford, [1909] 1 Ch, 427 . .
Whittaker », Scarborough Post, [1806] 2 Q. B, 145 |

v (.nun-'h, wl‘""J A C. 17; 71
349; 50 W. R. 218 , L A8, 4T, h‘(l
1899] P. - ‘

e~




-

K el A

TasLe or Cases. Ixv

Whitworth's Case, 19 Ch, D. 118 ; 30 W, R. 33 ; 61 L. J. Ch,
45 L. T. 449 . .
Wiedemann ». Walpole, 'I*‘il’ 2Q. B, 534 5 60 L. J. Q. B. 762 ;
W. R. 114 ; Cockle, L.C. 03 . : . ¢
Wigglesworth v, lhlh-u.n 1 Doug. 201 ; 1 Bligh, 287;
15T 1 ’ . .
Wileox », (.mfu\ 2 L. l .UN MI ‘ . .
Wilkes v, Hupklm 1C, B, 737; 3 Dowl. A l ; 14 L.J.C. P

—_— \\nud 19 "(M \l Tr. 1153 g . > . .

Wilkinson », Blades, [1896] 2 Ch, 788 ; 65 L, J. Ch, 846; 75 L.
175; 46 W, R. 27 3 H - . . .
Willans », Ayers, 3 App. Cas. 133 . . . . .

Williams ¢, l)mlw 11Q.B.D.74; 47 J. P, 681; 62 L. J. M.
87 . . > . . . .

——— v, East India C 0,, 3 East, 192; 6 R. R. 589 ; Bull. N,

208 ; Cockle, L.C. 15 ‘

—— ¢, Evans, 1 Ex. D. 277 . .

r, Eyton, 4 H, & N, 857; 27 L. J }<\ 176 . ; .

e, [1891] 1 Ch, 323 ; 60 L. J. Ch, 328 ; 64 L. T

|
i

25, . . . . . . . .

r, Heales, L, R, 9 C, P, 171 ; 43 L. vl. C.P.80; 22 W,
317 . . . . . . .

. Innes, 1 (.un|> 364; Coc kle, L. C. 106 ,

. Preston, 20 Ch. D, 672; 47 L. T.
61 L. J. Ch, 927

r, Prince of Wa

. Quebrada Rail, Co
4W. R76;7

;

~

—— v, Star Newspaper (‘o .
— v \\1llmm~ L.R.T, .\ D.20 . ’ R v . . 48
Williamson ». Allison, 2 East, 446 y . 693, 694
lcmut_ul«tn ll'mH 21r. R. 615 . 5 . 409, 410

e ¢, Williamson, L. R. 7 Eq. 542; 17 W, R. 607 ; 20 L. T.
389 . .
Willis . Baddele 7 [ 189:
2063 10 W. R .
. Bernard, 8 Bing. 376 ; 1 L. l l' P ll"
- 1. .l«lnw.ul.- Atk. 252, g ’ . .
Wills r. Palmer, 53 W. R. 169 . > . . . 309, 412
Wills' Trade Marks, lu re, [1892] 8 C h.207 ; 67 L.T. 433 ; O R. P. C.
6 3 . . . . .
Wilmott . Hmlnr 15 ('h I\ 10 H I‘J L. JA('II. 793 ; 28W. R. 913,
Wilson ». De Coulon, 22 ¢ IL D, 841 . . . .
llo«lgt' 2 ; Cockle
48

2Q.B. 324 61 L.J. Q. B.769; 67
i

17 v« . .
J. Ch, 342; 20 W, R.

.nl 26 LT G
llm\mll 47T, R, ; . . ; B
— v, Wilson, [1903] P, 177 : . ' y . > . b2

s ¢ Attorney-General, [1904] A, (. 287, . : . A b

Windsor r, R., 7 B, & 8. 360 . . b22

Wing ». Angrave, 8 H. L. Cas. 183 ; 30 L. J. ( *h. 65 5 ( ml\lo L.C.
21 v R

. . . . . . . i

Wintle, Jn re, L. R. 9 Eq. 373 ; 21 L, T, 781 ; 18 W, R. 394 s . 264
Witt ». Witt and Klindworth, 3 Sw, & T. 143; 32 L.J. I". 179 ;

8 L.T.175; 11 W, R, 154; 9 Jur. (\u)'n. . 90
\\nlwrh'unptun New Water Works Co. r. Hawks ford, b C. B, (\ \)

703 . . . . . . . 620

Wood, In re, 4 I) J. &. ]H . y . . . . 3 . 641

L.E. e




Ixvi TasLe oF Cases.

Wood v. Braddick, 1 Taunt, 104 .

- v, Mackinson, 2 M. & Rob. 273 : Cockle, L
Woodcock . Iluul(luwurlh 16 M, & W, 124
Wooderaft v. Kinaston, 2 Atk, 317 . :
Woods v, l)ean, 8B &8 101; 32 L. .l Q. B

11 W. R, ¢ >
Woodward ». llu(lmmm, L R. Q B. zu.; 39
22 L.T.1238

_r (mulnlune ll Am'u Cas, 44.‘.0 85 L.
B87; 56 L.J. P 1; 51J0.P.807
Wooler v, N, E. lireuema (191071 K B. 21.

PAGE

C.197 . 534,

1;7 L. T.561;
A 'Q B. 71;
T "m 35 \\ IB:

363, b6

Woolway v. Rowe, 1 A, & E. 114; 3 N. & M. 849; 3 L. J. K. B,

121 ; Cockle, L, C. 109

Worklug Men's Mutual Society, In v re, 21 Oh. D, 831
388 . ‘ .

Worthington ¢, Moore, 64 L, T, §
Wray . Wray, [1905] 2 Ch, 349
Wright », Bagnall, [1900] 2 Q. B, 240 ., s
~——— v, Carter, [1903] 1 Ch. 27; 61 W, R, 1
138 .
e r. Doe dem. 'I'.Alhnm 1A.& K 8,
r, Doe, 7T A & E. 813 4 lhn;:.f\ C. IH'D
5 CL & F. 670 .
——— r. Rogers, L. R. 1 P. & D, 67
21 L.T, 1566; 17 W, R. 833

|
|
|

;98 L.

560 "
= v, Tatham, 1 A, & E
e o, Vernon, 22 L. J. (h 7 .
Wrotesley ». Adams, Plowden, 193
Wyatt ». Aland, 1 Salk, 325

310, 435,

m;; 72 L. J. Ch.

08, 325

Cockle, L. C. 45;

436
662

45
265

431

59, 60, 246, 334

J. P& M. 67;

. ‘ . ' o 282, 38
=~ v, Sanderson, ¥ I'. D, H'l; B3L.J.P.D.&A1; 82W. R

U8, 325

——— v, Palmer, [1899] 2 Q. 1L, 1065 §0'L. T. 630 ; 68 L. J. Q. i

T09; 47 W, R. 549
Wynne v, Tyrwhitt, 4 B, & Ald. 876

¥,

Yearwood's Trusts, Re, 5 Ch. D, 545; 46 L. J, Ch. 4178; 25 W, IR,

161 . .
Yool v. Ewing, [l‘m{ll Ir. R, 4N ‘ "
Yorkshire Laundries, Ltd, ». Pickles, [1901] W,
Yorkshire Provident Co. v. Gilbert, [Ih‘! 5] 2Q. B,
Young, Ex parte, In re Kitchin, 17 Ch, D, 668 ;
45 L. T. %0 .
ey Kz parte, In re Quartz lhll A( " ¢ 0., 21 (

N8 . . .
M8 . . 630,6

50 L. J. Ch, 824

h D. M’

~— v, Ashley Gardens Properties, Ltd., [I‘NHJ 2Ch. 112,

—— v, Grote, 4 Bing, 253 |

—_——, Hollm\.lv, 12 P. D, 167; 56 L. J -
35 W.R. 751 . ) .

—— ¢, Kershaw, 81 L. T. 531

———— v, Royal Leamington Spa (\l;n T (1(), H Ap p Cas,

L.J.QB.713; 31 W. R

e v, Schuler, 11 Q. B. D, 651 ; 491
—— . Wright, 1 Camp. 159 .

= . Young Manufacturing Co. lul ilJm
L.J.Ch.8G8; 49 W. R, 115; 83 L. 1. 418

4 .{ln

1; 57 .I.. T. B16;

T.; r.i

B

72,

12 Ch. 753; 69




TABLE OF ENGLISH STATUTES.

[The numerals in bolder type indicate the page on which the section of
the Statute will be found set ot in full.]

PAGE
1 Eliz. e, 1. (Act of Supremacy, 15568) . . . b4

5 Eliz. c. 9. (An Act for the Punishment of Perjury,
15683), s . . 663
43 Eliz. c. 2. (Poor l,aw Act IMDI) . . . b78
21 Jac. L. c. 16, (Statute of Lxmlmnunu Ihli) ’ . .T00
8.3 . . . . 721
15 Car. 11, ¢. 17. (Bedford l.e\'(l ALt lbﬁ.l), 8. 8 . . . 174

29 Car, I, c. 8. (S'atute of Frauds, 1677)—

s 1 . . ’ 173, 174,708
f g . 173, 174,708
83 . : 708
8. 4 . . ln?‘ 708
8.7 . 174,708
s 8 174, 709
89 . . . " > » . 174,709
. s, 17 . ¢ : . . . . .17
7 Will, 1L e. 8. (Treason Act, 1695), ss. 2, 4 . . : . b17
9 Will. 111, e, 35. (Blasphemy Act 1697) " . . b4
: 1 Anne, st. 2,¢. 9, (Criminal Procedure Act, 1702), a E . . DNT
] 7 Anne, ¢, 20, (Middlesex Registry Act, 1708) . . 1T
34 Geo, 111, ¢, 75. (Crown Land Revenues Acl 1794), 8. 8 . 272
39 & 40 Geo. ITL ¢, 93. (Treason Act, 1800) . , . . B17
41 Geo, 111, ¢. 90, (Crown l)ebu Act, 1801), s. 9 p . . 252
45 Geo. I11. ¢, 92, (Writ of Huhpu-nn Act, 1805),8. 8 . 665
: 46 Geo, 111 c. 7.  (Witness Act, 1806) .. 2
52 Geo, 111 ¢, 146, (Parochial Rcmuben Act, Ial2), &3 . . 265
55 Geo, 111, e, 194, (Apothecaries Act, 1815, 5, 21) . . . 270
Rk H6 Geo, 111, ¢, 139, (Parish Apprentices Act, 1816) R . 392
5 Geo, IV, c. 83, (Vagrancy Act, 1824) . ¢ ’ . . 212
6 Geo. 1V, e. 50, (Juries Act, IH25) 8. "‘l 3 , . . 384
7 Geo. IV, c. 46, (Country Bankers Act, 1826) y .17
T&8Geo. IV.e. 58,  (Excise Management Act, 1827), s. 17. 391

9 Geo, IV, c. 14, (Lord Tenterden's Act)—(Statute of Frauds
Amendmenl Act, 1828) 179
s. 1 . 180, 4:&15, 700, 721
8. 6 " . 180, 710
1&2Will, IV, ¢, 32, (Gume Act 183|), 8. 42 5 158
3&4 Wil IV.e. 27, (Real I'mperty Limitation Aet, lrn.n 8 14 175,
710
Al 8. 42 . . 175,710
] c. 42, ((,iwl l'rocedure Act lBs.i) . . . 199
8.3 . . . . 721
8.6 . . 180,710
¢, 74, (Fines and Hecuvenea Au 183 .l), .04 ., 173
¢. 106, (Inheritance Act, 1833) A . . 442

2




Ixviii TasLe oF Excrisa StaTvuTEs.

B & 6 Will. 1V, c. 62. (Statutory Declarations Act, 1835)
6 & 7 Will, l\'. c. 85, (Marriage Act, 1836)

e, 86, (Ihrllhund Deaths Re, gml.mnu Act, IK‘H.) 266
38 .
7 Will, IV, & 1 Viet. ¢, 26, (\\l“h Act, 1837)
%9
821 .
98 .
1& 2 Viet. . ™. (I’ul»hc llcmnl (Hhu' A«t IHN) ss, 12 ' |.| Y
c. 105, (Oaths Act, 1848) 5 .
3 & 4 Viet, c. 92, (Non- purm hial lhgnh s A«l INW). 88, 9,
11, 12,17 . .

b & 6 Viet, ¢, 45,

(( up\n;:ln A.tt 1842 ’), w11,
13

e. bl (lrmmn M( ]H'l 8l

6 & 7 Viet. ¢, 18, (Parliamentary Re, ;_rMmln-n Act, 1843),
8. 79 . . . . . . . .
8 88 .
s 98 .
¢, 82, (Evidence h\ (nmnnumm A«l l"lH 8. b
676, 711
8. 6 . . . . . . . . 661
c. 8b. (Lord Denman's Act)—(Evidence
1843) . .
7 & 8 Viet, e, 12, (International (‘np_ynght Act, lﬂH)
c. 81. (Marriage (Ireland) Act, 1844)
e. 101, (Poor Law Amendment Act, 1844), 5.
e 1138, (Bank Charter Act, 1844), 8. 47 .
8 & 9 Viet, . 16, (Companies Clauses Consolidation  Act,
1845) . . . ' . "
s. 14 . R . . . . . 174
8. 97 . . . . . ’ " I.K 712
ss, 124, 127 . . 262
¢ 75, (Lord € mnplx oll's l,|h(l Act, 1845 ) ’ . 430
c. 87, (Prevention of Smuggling Act, 1845) . . 208
e, 106, (lhallmluny Act, 1845), 8.2 . N
. 173,174,708, 712
¢, 109, (l-unnng \lt 184! '), 8. . ’ . b
L8 . . . . b9
87 . . . . . hho
e, 113 (l‘\hhnu wt,lxl.‘.)
&l : . . L2000, 261, 874, 718
5% - . . . o . 254,718
ad . . . . . A . 252,718
8.4 . . . . . 718
e 118, (Inclosure Au ]Nl 5), 88, 2, 146 . . . 37
9 & 10 Viet, ¢, 93, (Lord Campbell's Fatal Accidents Act,
1846) . . . . . . 46,579
s 3 . . . . b7Y
¢, 95, (County (‘nunﬁ A(l IRU-) > 7 5 . 199
10 Viet, ¢. 27, (Harbours, Docks, and Piers Clauses Act,
1847), 8. 90 . . . 266
11 Viet. ¢. 12, (Treason Felony Act, 1848) . . B17
11 & 12 Viet, ¢. 42.  (Jervis's Act)— (lndlcmblc Offences A(l
1848) . . . 326, 328, 333, .Hl 587
8. 17 . " ’ . 89, 330, 361, 114 723
8. 18 . . 112, 593

c. 43,  (Summary Jurisdiction Act 1848) . . D87
12 & 13 Viet. ¢, 103,  (Summary Jurisdiction Act, 1849), s, 9 . B87
18 & 14 Vict, c. 21, (Interpretation Act, 1850) . . . . b8l

e




TasLe oF Excrisn SraTures. Ixix

14 & 15 Viet, c. 99,

e, 100,

15 Viet, ¢, 24,

15 & 16 Viet

16 & 17 Viet,

I8 & 19 Viet,
19 & 20 Viet, ¢

20 & 21 Viet,

7 & 18 Viet,

. e 76,

e, 86,

¢ 30,
c. 83

e. 107,
e, 113,

PAGE

(Lord Brougham's Act)-(Evidence Aect,
1851) . . . 199, 253, 262, 374
209, 718

8. 2 . . .
53 202, 209, 210, 221, 716
8.4 . . . . . . 199, 200
8bd . : . . . . . . 715
5.6 . . ; " " ¢ 715
87 . . ; : ; ‘ . 257,718
sl . ‘ ' ‘ . 264, 270,718
5 9 . . . . o . . M7
s 1o, o R . . 254, 717
s 1l 4 . . : X . T87
5 13 . . : . 7
s 14, : . 250, 258 7
8. 15 . . ’ . 118
s 16 . . ; . . . . 118
g ’ " . . . . . T18
s I8 . ' . ’ . . 267,718
s. 19 . . . . . 718

(Criminal Procedure Act, 1851) ., 572, 600, 602
" 600, 601, 719
8. 2
a9
s. 12 .
s 14,
8. 25 . N .

(Wills Act, 1852) .

mon l,n‘w |'I~.wl'1hl.l'l‘ A;'l, l\‘.’.Z)
(Chancery Procedure Act, 1852)—

s 31. " 612
5. 82 . . . 5 . . 612
s 43 . " ; . . . 612
8. o " 3 . : . . 323
(Uriminal Procedure Act, 1853), 5. 9 . . 661
(Evidence Amendment Act, 1853) . 200, 210
s 1 ¥ 720

4 T . 720

883 . . . . . . 230,292,720

s.h . 3 ’ . . < ’ . 72
(Customs Consolidation Act, 1853), s. 8307 . 391
(Common Law Procedure Amendment

Act (Ireland), 1853), 8. 20 . . . 721
(Attendance of Witnesses Act, 1854), & . 66l
(Bills of Sale Act, 1854) : " " . 6ol
(Common Law Procedure Act, 1854)

8. 25 . ’ .

8, 26

8. 37 . . . . . .
(Bills of Lading Act, 1855), s. 3 .
(Marriage (Scotland) Act, 1856) .
(Mercantile Law Amendment Act, 1856)
5.3 ; é ’ s ’ . . 178
s 14, ; ; ; . 180, 436, 709, 721
(Foreign Tribunals Evidence Act, 1856) . 674
(Joint Stock Banking Companies Act, 1857),

8, 12, ' . ' . . . . 178
(Probate Act, 1857)—

s 25, . . . . . . . 281

ss, 64, 65 | ‘ . . ‘ . . 260




Ixx TasrLe oF ENcrisu Starvres.

PAGE

21 & 22 Viet, ¢. 25, (Births and Deaths Registration Act, 1858)
c. 27. (Chancery Amendment Act, 1858)—
e, 90, (Mediecal Act, 1858)
8. 15 ‘ . . . . . 270
..5 . . . . . R . 145, 270
.. 8. . . o , . . 270
c. 93. (Legit macy Declaration Act, 1858) . . 613
22 Vicet, c. 20. (Evidence by Commission Act, 1859)—
5.1 ; ; ; : . 661, 67
8 2
AR |
5D . . N .
22 & 23 Viet. c. 63, (British Law Ascertainment Act, 1859)
s.1 . y . p ’ . MR
53 5 : . . . . 149
23 & 24 Viet, e, 127 (Solicitors Act, 1860), s, 22 . 145
24 & 25 Viet. e, 11 (Foreign Law Act, 1861), s, 1 . b0
c. 96 (Larceny Act, 1861)
8. 8Bh . . 2
8. 103
8. 112 '
e 99 (Coinage Offences Act, 1861), s, 24
¢. 100, (Offences against the Person Act, 1861)
8.0 > . . 215, 334
5. 62 . o . ‘ ‘ . 215, 334
& 26 Vict, ¢, 68, (Copyright of Works of Art Act, 1862) . 208
3 Viet, e, 27 (Marriage (Ireland) Act, 1863)
27 & 28 Viet, ¢, 97, (Registration of Burials Act, 1864)
28 Viet, ¢. 18 (Criminal Procedure Act, 1865) .
s 1
83
83
s
8 H
5 6
W
8 R 7
89 .
s 10, . . . .
28 & 29 Viet, ¢, 63, (Colonial Laws Validity Act, 1865), 5. 6
c. 104, (Crown Suits Act, 1865), 5. 34 | ’ L2090
30 & 31 Viet. ¢. 35, (Russell Gurney's Act)—(Criminal Law
Amendment Act, 1867 . . 332
s 3 . 331, 588
8O . ’ ' ’ . ¢ 8 HR8
86 . " . . . b, BB, 8Y, 332, 722




Tanre or Exeuisa StaTuTEs. lxxi
} PAGE
) 30 & 81 Vict. . 102,  (Representation of the People Act, 1867),5. 8 581
) 31 Viet. c. 4. (Sales of Reversions Act, 1868), s, 1 . 405
31 & 32 Viet, ¢, 87, (Documentary Evidence Aet, 1868) 727
) 8 2 v 4 . ‘ > : . 728
8.3 . . ‘ . . . . T4
8. 6 . . ‘ . . p . T4
Schedule 4 ; o . 3 253, 724

e 71, (County Courts Admiralty Jurisdiction Act
1868) . . . : . ’ . b76
e, 121,  (Pharmacy Act, 1868) 8. 13. . . . 270
¢, 125,  (Parliamentary Elections Act, 1868) . 450
s 31 X ) ’ b = . 660
s 32 , . . . . . . . 660
8. 34 . 8 . . . . . . 660

32 & 33 Viet, e. b1, (County Courts Admiralty Jurisdiction Aet,

1864)
8.2 . Ny . 576
c. 62 (Debtors Act, 1869)

T . . . . . . 156
5. 12 : ¢ ’ . . . 156
8 24 ., o . . R . 180, 725

¢, 68, (Evidence Further Amendment Act, 1869) .

33 Viet, c. 14

33 & 34 Viet, ¢, 52,

34 & 35 Viet. e, 112

35 & 36 Viet,

36 & 37 Viet. c. ln;..

c. 60

Y e, 66
e 71

c. 86

37 & 38 Viet. c. 49,

e, b7

201, 210, 218, 228, 229

8 1
5. 2
53

1

(Bankruptey Act, 1869)
(Naturalization Act, 1870)
8. 11 . .

s 12, ’ . ’

(Extradition Act, 1870)

s, 4 ' . ‘ o . 837

8. 15 . ‘ : . 837, 127

8. 24 . . . . . . 674
(Elementary Education Act, 1870) . 158
(Foreign Enlistment Act, 1870) . . . 158

(Naturalization Oath Act, 1870)
(Matrimonial Causes and Marriage

(Ireland) Amendment Act, 1870) . . 266
(Prevention of Crimes Act, 1871)

8. 16 ’ .

anis.

al9. . . . .
(Tyne Coal Dues Act, 1872)
(Ballot Act, 1872)

24

s,

ardy Laws Amendment Act, 1872

(Licensing Aect, 1872) ., " . . 158
(Marriage Law (Ireland) Amendment Act,
I873). ‘ . . X
( Extradition Act, 1873), s. 1
(Judicature Act, 1873) .
8. 61 . . . . . .
(Salmon Fishery Act, 1873), s. 45
(Elementary Education Act, 1873), s, 24

IHVT.
254, 403, 625

(Licensing Aect, 1874) . . . ¢
(Real Property Limitation Act, 1874)
8 7 g 175, 729




Ixxii

37 & 38 Viet, e, 57,

¢, 62

38 & 39 Viet, e, 55,

39 X 10 Viet, ¢, 61,

10 & 41 Viet, e. 14,
I 11 & 42 Viet, e, 26,

¢ 31

¢, 38,

42 Viet, e, 11

4 2 & 13 Viet, e. 34,

c, 49,

44 & 45 Viet, e, 11,

i c. hS,
\ 60,
e 61

62

TasLe or ENerisu

c. 88,

StaTUuTEs,

PAGE

(Real lln]nl'\ Limitation Act, 1874)—
.8 ., ’ . ’ . 175, 780
8. 10, " - . 175, 780
(Infants h(lnf \'r Ih i) . 470

(Births and Deaths Registration Act, I’-.l).

s 38 ., . .
(Publie Health \u 1875)-

s 174 .

k182

s. I3

8. 184

% I8R5

8. 186

8. IN87

5 188 )
(Judicature Aet,

1875), & 20

(Divided Parishes and Poor Law Amend-
ment Act, 1876), s. 84 35
(Evidence Act, 1877), 8, 1

(Parliamentary and Municipal Registration
Act, IRT8), 5. 36
(Bills of Sale Act,

IR78)

(Dentists Act, 1878)

(l:.ml\‘n I.nuk\ E \ulx nee Act, 1879) .

(Ihnuunm ltllnllli.lllll~ Act, 18749)
s, 4 .
(.\‘unlln:u.\'
L 89 (D)
849 .
(Conveyancing \<I I\NI)—
3D . .
s 16 (1)

Jl”l\qlll tion Act, 1879)

o . . . . . . . 434, 485
(Army Act, 1881), s, 128 . " - . 28
(\o wspapger Libel and Registration Act,
I881), & 15 > . 143
(Sunday Closing (W |]«~) Ac l) l'!hl) .
(\u.mm; Surgeons Act, 1881)
&9 . . . . . . ’ . 270
817, ’ ‘ v ’ . 270




v s

44 & 45 Viet. e.

45 & 46 Viet, c. &

TasLe or ExcrLisn Srarures. Ixxiii

69,

c.
16 & 47 Viet, ¢. 8.

e b

17 & 48 Viet, c.

c,
c.

I8 & 49 Vicet. ¢,

e 74

19 & 50 Viet, e,

33,

PAGE
(Fugitive Offenders Act, 1881)—
8 24 . . . . . . . . D89
829, . 837, 782
(l)«muncumr\ P\I(Imu \(l INNJ)
82 . ' 738
8.3 783
s 4 ” ¢ . 252, 733
(lmlueuno Ac! INN') 8. 4?« ’ . A . 271

(Conveyancing Act, 1882), s, 10 ,

(Bills of Sale Act, 1882) : )
e . 270
(Municipal C u||nnllllulla \1‘ lﬂ?‘l)-
8. 23 . ’ i . 262
sS4, . -.,n, 262, 263
(Bills of I‘\(hnnm Act, IN\')W
8.3 . . . ’ . . 180
s 30 " > . ’ . 160, 164, 417
8. b4 ., . . ‘ . 475
8. bd : . . . . . 476
s 64 396

(R (\cnu‘, Frie mllv -\o« u-lus .mAI \ullunnl
Debt Act, IBN’)—

8. ll . " . > . 650

5. 11(2) . . 376, 783
(\I.unul Wome n~ Property \(‘l mz) « TP
(Explosive Substances Act, 1883), 8.6 (2) . 225
(Corrupt and Illegal I'rur!n-«-s Prevention

Act, 1883), s, 59 N " " . 225, 660
(Ihnkluplu Act, 1883)
16 .
e BF
18 .
27 |

47 .
105 (5)
132
133
134
135
136
137
138
140 : " 3 ; ¢ "
142 . . . . . 144 160,
s 143 (1) . .
(Married Women's P mp«lt\ .\cl l“h”
(Yorkshire Registries Act, 1884) .
(Judicature Act, 1884), s, 16
(Criminal Law Amendment Act, ]*r«.)
K1, 213, 215, 3

REEREIRRT R 2P a2

N
LN
N, .
s 10, 1 . .
(Evidence by Commission ‘\qt 1885), s
(lnltlnn!mnnl ( up\nghl Act, 1886)—

% A - ’ R ; ’ . 268
58(2) ., : . . . . . 269




Ixxiv TasrLe or Excrisn StaTures.

50 & b1 Viet, ¢, 28,

51 & 52 Viet. c. 41.

e, 43,
¢, 46
c. 64,

52 Viet, e, 10,

52 & 53 Viet. ¢, ¥
C,

c. 638,

51 Viet, e, 17,

54 & 55 Viet, c. 35.
c. 39

55 Viet, e. 4,

(Merchandise Marks Act, 1887)—
9

s 19 . .
(Coroners Act, 1887)—
s 4 . ’ . . .
8.5 . . . . . . 333
@3 . . . . . ; . 187
(Local Government Act, 1888), s, 16 . . 363

(1'..\m|y Courts Act, 1888)—

8. 110

s, 111

8 112

& 180 : .
(Oaths Act, 1888)

81

8 2

s 3

84

(Law of Libel Amendment Act, 1888), s. 6 .
(Commissioners for Oaths Act, 1880)

s |
s 0 )
(Inclosure Act, 1884 2

(Arbitration Act, 1889), . 8
(Interpretation Act, 1889)

s

8 2

"t

s 26 . . ' : N . 14, 160, 388
(Lunacy Act, 1890), s, 329 ., . 160, 388, 410
(Foreign Jurisdiction Act, 1890), s. 6 . 331
(Partnership Act, 1800)

23 . . . . . . BoR

s. 4, 2

8. 16 ., F . . . i ) a5
(Bills of Sale Act, 1890) . . 174
(Public  Health Acts Amendment  Act

1R90)
8 20
5 28 .

5. = . .
(Bankruptey Act, 1800)—
8.2 . . .

s 3 (16)

(Bills of Sale Act, 1891) . . . . 1T

(Stamp Aect, 1891) . . ‘ . . b3l
s 10, . 200
812, 297
s 14, 2005, 738
815, - ; . § ; . 205,788

(Betting and Loans (Infants) Act, 1802)

‘ . ‘ 158, 740
.2 . ; : ; : . . 158, 740

e



-

Tasre or Excrisn Srarvres. Ixxv

65 Viet. e. 4
e 6
c.9

» & O6 Viet, « )

e, 64

56 & BT Viet, ¢, 39

¢, 61
e 7
e, 73
7 & 58 Viet, e, 16
e, 60

O8 Viet, e, 9
e 16
59 & 60 Viet, ¢, 25

60 & 61 Viet, ¢, 52

61 & 62 Viet, c. 36,

(Gia

(St
(k
r

PAGH

ting and Loans (Infants) Aet, 1892)

onial Probates Act, 1892)

ming Aect, 1892) 470
wtute Law Revision Act, 18492) 4
reign Marriages Act, 1892) 266

Street Works Act, 1892) 150

(Witnesses  ('abl Inquiries) Protection

(In

(Sa
(!

(Ju
(Me

(I
(Fi
(Fr

(Ce
(b

(Land Transfer Act, 1897)

(Ur

Act, 1892)
1 W, 742
2 1, 742

dustrial and Provident Societies Act

]| 743

blic Authorities Protection Act, 1893) 170

le of Goods Aet, 1893)
| 7, 743
W 5 (30|

wal Government Act, 1804), s, 8 262

dicature Act, 1804), s, 8 ., 7

rchant Shipping Act, 1891)
24 157
T
745
INh
69, 745
GO6 746
7 : 746
wumentary Evidence Act, 1805) 253, 724
nance Act, 1805), s, 15 . T3
endly Societies Act, 1896) 270

. 100 : 746

llecting Societies and Industrial Assu

ance Companies Act, 1806) . + 37
14(2) . 747
angerous Performances Act, 1807) 159, 215

minal Kvidence Act, 1898)
211, 332, 521

1
. 1 (b)
1 (d) 211
1 .




Ixxvi TasLe oF Excrisa Starvures.

PAGE
61 & 62 Viet, ¢, 36 (Criminal Evidence Act, 1898) b |
s. 1 (N ‘ ¢ . 134, 204, 207, 504, 747 )
8.2 . . . ’ . . . 204,748
8.3 . . . . . . 206, 694, 748
a4 . " 0 ’ . ’ . 212,748
58 . . . . . . . . 748
| 8.6 . . . . . . . 208,
Schedule . " . " . . S,
c. 41, (Prisons Act, 1898), s, 11
c. b8, (Marriage Act, 1898)
LA . . . . . . .
62 & 63 Viet, ¢, 14, (London Government Act, 1899), 5. 5 (2)
Second Schedule (Part 11.)
63 & 64 Viet, e, 51, (Money-lenders Act, 1900), 5. 5
3 Edw. VIL c. 36. (Motor Car Act, 1903)—
s. 1 () . " N . . y . 188
s.9() . ‘ . . . blb, 519, 760
c. 38, (Poor Prisoners’ Defence Act, 1903) . 205, 587
c. 42, (County Courts Act, 1903), 8.3 . ’ . ATY
i Edw. VI ¢, 15, (Prevention of Cruelty to Children Act,
1904)
s 12
s. 4.
815 .
817 . . . . .
s 18(3) . . . .
8.23(3) . . . . . .
8 24, R . ‘ ¢ : . . 761
5 Edw, VIL ¢, 15. (Trade Marks Act, 1905)
s, 40 , . . . . . v . 267
841, . . . . . . . 267 &
80 267 §
5. 267 %
8. . . . . . . . . 268
6 Edw, VII, c. 40 (Marriage of Foreigners Act, 1906) . 266
7 Edw, VI, ¢. 16, (Evidence (Colonial Statutes) Act, 1907),
s 1 . . . . . . . 258
c. 28, (Criminal Appeal Act, 1907)
52T . . 5 . 603, 604
8.9 . > . . . 604
$e . ' . . > . . . 604
s K . . . 605
9 . . . . . 605, 606, 608
s 15 . ’ ¥ . . . o . 605
s 16, . . . . . o6, 602, 605
8 20 , . . . . . . . 603
'\ e c. M, (Patents and Designs Act, 1907)
8.28(3) . . ’ . . . . 266
| s.02(3) . . . ' é . 266
8 60 . . : : - 4 . 626
; S04, . L .. L. 286
8. T8, . . . . . . 267
8.7 . . . . . . . . 267
! 8 Edw. VII. c. (Costs in Criminal Cases Act, 1908) . . 665
c. (Naval Marriages Act, 1908) . . . 265
c. (Punishment of Incest Act, 1908), s, 4 (4) . 213
C.

(Criminal Appeal (Amendment) Act, 1908),
s 1 . . . . . . . 603

o, s Smat SRR Sy o




=

——— WD -

TasLe oF Excrisn StatvuTes. Ixxvii

Edw. VIL e. 48,

c. b9,

e, 69

9 Edw, VII. ¢, 39,

e 49

PAGE

(Post Office Act, 1908), s, 36 . 253, 762
(Prevention of Crime Act, 1908)

s 10 : 135, 683, 762

548 . . ‘ ‘ . . 7163

Part | . 3 » . 135

(Children Act, 1908) ‘ . 216, 354

s, 12(DH) (D) . 5 : . 7638

s 18, " . 754

s. 4 . R . 159, 764

s 17 N . . . 754

s 27, . ; ‘ 213, 754

s, 28 . . " 754

s 29 . A34, 766

8. 30 ‘ 216, 515, 519, 766

s 31 . . . 756

5323 . . 756

38 (D) (@2 . ‘ 159, 766

8. 4(2) . . . 756

8. 120 (3) " . 150, 787

s, 1238 ’ 159, 881, 787

First Schedule 757

(Companies (Consolidation) Aet, 190%) 177,

261, 376

758

174

758

768

758

178

758

. 243 (7) . (I
First Schedule, Table A., s, 19
(Oaths Act, 190%)

)

8.4 . . ’ .
(Assurance Companies Act, 1909), s, 21




RULES OF THE SUPREME COURT
(ENGLAND), 1883,

The numerals in bolder type indicate the page on which the rule of the
Ovrder will be found set out in full

Order X111 r.4

Order X1V,

Order XIX,,

Order XX1.,,

Order XX11

Order XXV, . D
Opder XXVII, 4
Order XXVIIL, |

Order XXX 1 (a) (W)

Order XXX,

24, 628, 624

643,




RuLES OF THE

Order XXXI,,

Order XXXIL,

Order XXXII1,

Order XXXVI

Order XXXVIIL,

Supreye Courr (ExcrLanp), 1888, Ixxix

18

. 19A

. 21

N

29

436,

PAGH

G2K, 643, 766

376, 629, 642, 651, 766
645, 767

616, 630

626

612, 613




Ixxx RuLes or tae Surrene Covrr (ENcLaND), 1888.

PAGE

Order XXXVIIL, r. 57 . . . 674

r. is : . : . 674

| r. Y9 . . 674
| r, 60 . . 674
Order XXXVIIL, r. 1 . N 495, 770

2 . . 998

. 8 : ) . . 697,71

.8 . 771

5 m

.6 251, 771

% § 771

.8 . m

tl k!

10 . TR

11 . 172

Order XXXIX.,

Order L.,

v
I
I
r
I
I
r
r
r
r,
I
1
r.
T
r.
r.
r,
r.
r.
r.
r.
r.
r,
r,
r,
r.
r.
I
I
r.
r.
r.
r,
r.
T
r.
r.
I
r,
r,
r,
r.
r,
r,

Order LVIIIL,, i

1

1

13
Order LXI., 1

7

2%
Order LXV,, 21 ()
Order LXVIII,, 1 (d)




T 0T OF B0

CANADIAN NOTES.

TABLE OF CONTENTS.

RELEVANCY .

EVIDENCE OF EXPERTS
Foreign Law
Is Expert obliged to Testify *
Number of Experts allowed, ete
Opinion Evidence rejected .
Opinion as to Literary Style
Handwriting
Identification of Seal

Res INTER ALtos Acta . ‘ ” ; :
Exceptions to Inadmissibility of Res inter alivs
Words accompanying Material Act. Ffes gest
Joint Enterprise .

Dying Declarations

EviDENCE 1IN ForRMER PROCEEDINGS " ‘ ‘
Mode of proving Evidence in Former Proceeding

CONFESSIONS

Confessions obtained by Artifice—** Sweatbox ”

EVIDENCE OF SIMILAR AcTs

Juniciar Norice .
Proof of Telegrams

BURDEN oF Proor

Paror Evipexce Ruie .
Parol Evidence Rule applied to Negotiable Instru-
ments . . .
Parol Evidence to add to Will
Parol Evidence Rule distinguished

CompETENCY OF WITNESS
Want of Religious Belief ; .
Counsel tendering himself as Witness

L.E.

J6a

ooa

aod

a3/
Hdy

5d)
9a
Dla
o1«
O

01/

1000
100¢

116a
116/

139%a

149a
149H

166a
195a
1959

1954
195
219«
2195

219¢



| Ixxxii Canapian Nores.
|
| PAGE
! CRIMINATING QUESTIONS | . . . . . 246a
| Professional Confidence " . " p " . 245b
| How Privilege (laimed . > ; : . . 245¢
Matters Involving Indecency . ¥ : . . 245e
JUDICIAL PROCEEDINGS . 275a
Foreign Judgments and I lnuulm gs .
Proof of Convictions, ete.
Registered Documents ;
Protests, Plans, ete. ; Other Documents
Privilege of Public Documents
DocuMENTS, ADMISSIBILITY AND MoDE oF Proos . S0la
Attested Documents ; . 301
Privilege. ** Without Pre uuhu o ) . 801d
Privilege of Solicitors as to Production of llm ument. 301/
DecraraTions 18 Covrse or Dury 358a
Sworn Cul! 3560d
Declarations against Interest B¢
Declarations as to Pedigree BHTN
Depositions, ete. . 3594
SEcoNDARY EVIDENCE oF DocurMENTS 3770
Notice to Produce - . . 377a
Search for Originals necessary ; 3770
REAL EVIDENCE 384a
PresvMpTioN oF REGULARITY . A19a
Presumption against Spoliator 119¢
Presumption of Death after Seven Years 1190¢
| ADMISSIONS 14da
| EstopreLs i83a
| CORROBORATION IN CrIMINAL CaAsgs
| Evidence of Accomplice given in Civil Case 5236
| Corroboration against Estate of Deceased 523«
! Other Cases requiring Corroboration ’ 523y
Excrusion or WiTNesses ¥rom Covrr Mla
Cross-Examination Mh
Previous Inconsistent \tuthm- nts b4ld
Previous Conviction of Witness M1k
Re-Examination . Mh
CONSTRUCTION OF DocuMENTS iNla
Construction of Statutes J




Canapian Nores. Ixxxiii

PAGE

ProcEDURE IN CRIMINAL CAsgs ' 608a
IISCOVERY ; 2 t7a
COMPELLING ATTENDANCE, PRODUCTION, ET( 684a
Orper oF TriaL . T05a
Contradicting Party’s own Witness 7054
Further Evidence on Appeal 06/

New Trial 7050
Discovery of Fresh Evidence 705/







TABLE OF CANADIAN

STATUTES.

DOMINION OF (ANADA

PAGE
31 Viet, e. 94, D 58 . 350
40 Viet, e, 25, D 8 4 " . 3oy
55 & 56 Viet, e. 29, D, (Criminal Code), s. 684 (¢) H2%u
I'ROVINCES

(Canada Temperance Act, 1878)
8. 96 148
8. 115 275
56 Viet. ¢. 31 (Canada Evidence Act, 1893) Sad
8.5 . 245d
R. 8. C, 1886, c. 40 (Ontario Act) 6d7d
e 174 8 234 . Dl
C.8.C,c 46 (Culling and Measuring of Lumber), s 354

e 74

Stat. 2 Edw. 7,¢. 9

19 Viet. c. 41
21 Viet.c. 8
82 & 34 Viet, ¢. 30
{8 Viet. ¢. 18
55 Viet. e, 11
. 8., 1903,
C.8,N.B,c. 46
N. B. Stat,, ¢. 127

R.S,N.8S

32 Viet, c. 36
34 Viet, ¢, 14,
37 Viet, e, 7

39 Viet, ¢, 29,

1900, ¢, 163,

s. 14
(Canada,

1902) . ol
MANITOBA
(Manitoba Evidence Act) 239

NEW BRUNSWICK

(New Brunswick, 1

(New Brunswick, 1857

(New Branswick, 1869), s, 32 116

(New Branswick, 1854) Gl

(Act of As<embly, 1891) (New Brunswick).
9

(New  Brunswick) (Witnesses and  Evi
dence), 5. 38

S0

NOVA Scoria

(Witnesses and Evidence Act of
NSeotia), 8. 201 270m

ONTARIO,

(Ontario, 1868), s, 130
(Ontario)

(Ontario, 1873), s, 34
(Outario, 1875), 8. 1 (3),(7)




Ixxxvi TasLe oF CANADIAN StATUTES.

i Edw, 7, c. 10,

1877, ¢, 146,

1887, ¢, 61,

I18O7, «

13 & 14 Viet, ¢. 19
16 Viet, e. 19

24 Viet, ¢. 64

25 Viet. c. 38

Stats. of U, (', . 16
C.8.U0.C,,c. 83

», U3,

ENGLISH STATUTES CITED IN «(

8 & 9Viet, e, 113
19 & 20 Viet, ¢, 113

32 & 33 Viet, ¢, 68

33 & 34 Viet. e, 52
61 & 62 Viet, ¢, 36

(Extradition Act, 1870), s. 14

PAGE
(Outario, Statute Law Amendment Act,
1904), 8. 21 24ba
(Administration of Justice Act, 1874), 5. 11 705/
(Ontario Witnesses and Evidence Act)

. 240a
(Ontario Liguor Licence Act), 5. 115 . 2Uba
(Evidence Act of Ontario)

£ 10 528¢, 523i

5 28 y
s 63
88, 3437
(Evidence Act)

8 0

8 48

(Evidence Act of Ontario), s

UPPER CANADA

(Upper Canada, 1851), 5. 4
(Upper Canada, 1852)
(Upper Canada, 1861)
(Upper Canada, 1862)
Surrogate (‘ourts)
(Witnesses and Evidence
8 6
8. 21
(Married Women's Real Estate), s, 11
Survey of Lands), s, 50

ANADIAN NOTES

(Evidence Act, 1845), s. 1

( (Imperial Act) Foreign Tribunals Evidence
Act, 1856),8. 1

{ (Imperial Act) Evidence Further
ment Act, 1869), 8. 2

2051

Amend-

(U. K.) Criminal Evidence Act, 1898




TABLE OF CANADIAN CASES.

-
SUPREME COURT REPORTS,

Alexander ¢ Vye, 16 8, (', K, 501

Brownell ». Brownell, 42 5, €', R, 368

Byers v. MacMillan, 15 8. ¢, R, 19

Dodge v. R., 38 8, (", R, 149

Erskine v, Adeane, 15 8, ¢, R, I'd 195k
Gilbert ». R, 88 8, (", R, 284

Gunn r. Cox, 8 8. C. R
Hetu v. Dixville Butter and Cheese Association, 40 8, (', R, 128
Jackson r. Drake ef ¢ 37 8. CL R, 815

Laliberté v. R.. 1 8, C. R, 117

Lindley ». Lacey, 15 8, €', R, 1Y

Logan r. Lee, 39 8, C', R, 311

McDonald ». MeDonald, 33 8, ¢, R, 145

Miller v. White, 16 8, C', R, 1}

Millville Mutual Marine Insurance Co, v, Driscoll, 11 8, €', R, 183
Morgan », Griffith, 15 8, ¢', R. 1%

Neclon v, Toronto (Ui
O'Neill . AG. of (
Porter ». Hale, 2
Power ». Ellis, 6 8. (
Que

Railway Light
st |1 8 R. 26 8, (

Schwersens) Vineberg, 19 8. ( R. 243
Walkerton (Town) ». Erdman, 28 8, ', R, 352

BriTisH COLUMBIA

Ah Guay, /n re, 2 B, €343

Bryce of al. r. Canadian Pacific Rail. ( 13 B, O, 96
Gira MacCallum, 2 B, (', 104
Harris ». Dunsmuir, 6 B, €', 505

Hong Yuk and The Chinese Immigration Act, Zn e, 8 B, CL 118
“ Minnie,” The, 3 B, €', 1641
R. r. Bruce, 13 B. (. 1

GRANT'S REPORTS
Gianton v, Size (1864), 2 Grant, E. & A, 368

Merchants Bank of Canada », Clarke, 18 Grant’s Ch, 54
Orr v. Orr, 21 Grant, 397

MANITORBA

Bertrand ». Heman, 11 Man. 205
Cockerill v. Harrison, 14 Man. 366

166a
1950
245/
1957
149

166
1,
19

1004




B

Ixxxviii TasLe oF CaNADIAN CasEs.

Harvey r. Canadian Pacific Rail. Co., 3 Man. 266
Jackson v, Allen, 11 Man. 36 .

MacKenzie . McMullen, 16 Man. 11

Marshall ». May, 12 Man. 381

Morice ¢. Baird, 6 Man. 241

R. v. Grobb, 17 Man. 191

Richardson ». MacMillan, 18 Man. 359

Smith ». Squires, 13 Man. 360

Waterous Kngine Works Co. . Jones, 7 Man. 73
Waters . Bellamy, 5 Man. 246

NEW BRUNSWICK

Anderson r, Anderson, 27 N, B. 432
Andover (Rector) v, Kennedy, 26 N. I3, 83
Appleby r. Secord, 20 N, B, 403

Bank of Nova Scotia ». Duncan, 32 N. B, 308

Barber ». Roberts, 24 N. B, 211

larnes v. Bellyea, 19 N. B, 542

Bell », Bell, 34 N. B. 615

Boston Belting Co, r, Gabel, 20 N, B 347

lowes +. National Insurance Co., 20 N, B, 437

Brownell . Black, 31 N, B, 594

Burns », Chishol, 32 N. B. 588 b

Burpee v, Smith and Mann, 20 N, B, 408

Clarke r. Seammel, 31 N, B, 265 . R
Cormier r. Ottawa Agricultural Insurance Co., 20 N, B, 526
Courser v, Kirkbride, 238 N. B. 104

Cox ». MeMann, 19 N. B, 121

Davis r. King, 16 N, B, 396

Diffin ». Dow, 22 N, B. 107

Doe d. Girvan ». MacLean, 31 N. I, 74

Doherty, Er parte, 21 N, B. 405

Driscoll ». Collins, 31 N. 1%, 604

Dugan, Kz parte, 32 N, B. 98

Duncan r. Bank of Nova Scotia, Trueman's N. I8, Eq Rep, 513
Kdgar, Er parte, 31 N. B. 128

Farrell ». Portland Rolling Mills, 3rd Trueman, N. B Eq. 508
Ferguson ¢, Johnson, 19 N. B, 279 .

Getchell ». Burchell, 631

Hale r. Layton, 36 N. B ‘
Heatheote v. Hughes, 18 N, B. 206

Inch r. Flewellyn ef «/., 30 N, B, 19

Johnston . Hazen, 3rd Trneman, N, B, Fq. 147
Loggie . Montgomery, 3rd Trueman, N, B. Kq
Lovejoy ». MeDiarmid of «l., 17 N. B 5
Lovett et al. r. Snowball, 33 N. B. 263
MeCormack ». MeBride )
MeGibbon r. Burpee, N. B. Kl
MeNair r. Stewart
Mercer, Ev parte
More r, Grosvener, 2 .
Murray v. Duff o al,, 33 N, B, 351 > v : . ¥ v
Mutual Life Insurance Co. v, Jonah ¢ al., 1 Trueman, N, B, Eq.

182 | . . . . . ¢ . . . U
O'Brien v, O'Brien, 27 N, B, 145 ; Cassell's Dig., 2nd ed., 207 N § )
Patterson r, Patterson, 3 Trueman, N, B Eq. 106 3014

P'heeny v, Aikin, 22 N, B, 635 5 . . " Hof




TasLe oF CaNapian Cases.

Preston v, Appleby, 27 N. B, 92

Queen », \ln(um.m 17 N. B, 19

R. r. Chasson, 16 N, B, 546

v. McCafferty, 25 N, B, 396

v. McLean, 17 N, B. 377
r. Mailloux, 16 N, B, 493
v
v

Phillips, B parte, 26 N, B, 307
7
7

. Peters, 16 N, B, 77

. Sousie, 17 N, B. 611

. Tower, 20 N. B, 168

. Wright, 17 N, B, 363 R
Rainnie », 8t, John City Rail. Co,, 31 N. B. 5
Robinson . New Brunswick Rail. Co,, 28 N

423

Stadacona Insurance Co, v, Rainsford, 21 N, B, 309

Steeves ¢, Foxwell, 23 N

Stewart ¢, Snowball, 19
I'enant ¢, Brown et «l

Watters v, Milligan, 22 )
Wetmore (W.) v, Bell, 30 N
Wetmore v, Harding, I8 N.
Wilmot v, Vanwart, 17 N, B

NOvA SCoTIA

Bartlett v. Nova Seotia Steel Co,, Ltd,, 37 N. 8, R, 25
Barto v, Morris, Cochrane, N. 8, %0

Bauld », Reid, 36 N, 8. R.
Blaikie v. MeLennan, 33 N. 8
I(ru\\n v lh»n]w , 2 Thomson,

rns ot al, v \hmn\«/m‘,:' 151
on . \\..ml I R,

Gates v, Lohnes ot al,,

Gould », M ..1...,_'... (1]

Guiou » Hnl-.nu H42
Hawley ». Wright, 27 N. 8. . 77
Hu\\'urd et al. v, Christie et al., 38 N. 8, R. 867
Jordan ¢, McDonald, 31 N. 8, Ik, 12

MeclLeod v, Insurance Companies
Messenger v, Bridgetown (Town). 33 N §
Mumford r. Acadia Powder Co., Ltd,, 37 N, 5. R, 875
Murdoch v, Grant, Thomson, N. 8, 100

R, v, Coroy, 30 N, 8 Il 330

r. Davidson, 30 N. 8, R. 349
v, Johnson, 27 f\. 8. R. 208,
r. Troop, 30 N, 8, R,
Songster ¢ I’ ‘m! Thomson, N, 8, 408

I'raver MceMur l\'.?ll &G 19; NS R S0
Walker r. Bayers, 3 N, 8, R. 270

White v, Flemming, 8 R, & (i, 20 N, 8, R, 335

ONTARIO

\'llli‘}\l“v Wesleyan Methodist Church (Trustees) v, Grew

U.C.C. P.538 .
Ansley v, Breo of ul H U
.\|m~|run;_nl al. v
Arnold », Higgins, II Uu.0
Askwith, Re, 31 O, R. 150

Ixxxix

94
A81h
1664
05k
G470
1950
Mb

1954
BN
195/

S6h
G4 Tu
Md

2000

270u
HORa

Wy
11
Hl/

270m

9l

TUhg

240u



xe TasLe oF CanabpiaN Cases.

A.-G. Ontario v, Toronto Junction Reei
Bank of Montreal v. Scott ef al., 17 U
Barber et al. v. McKay ef al., 17 0. R. 562
Barton r. lhnuh- urpul.mun 24U0.C.Q. B. 273
Beam ¢, Merner, 14 O, R, 412,

tion Club, 7 0. L. R, 248,
} 358 . . .

Beard o al, v. Stecle, 34 U 43 ¢ » 2.4 BN
Beatty », Beatty, 17 U, C. C, P, , : : . M4Bd, 4450
Beemer ¢, Carr of al,, 23 ) 557 5

Black v, Besse, 12 0, R. 5 P
Blackley v, Kenney, 19 0, R, 169 .
Boyd ef al. v. Link, 29 U, C, Q. B. 365
Bradley ». Melntosh, 5 O, R, 227
Brown ¢, Howland, 9 O, R. 48 .
———~ . Morrow, 43 U, C. Q. B. 436
——— v, Shepherd, 13 U, C. Q. B. 178 ,
Burn v, Burn, 8 O. R, 237 i . .
Butler », 'luln-nlu\lu(mu-]u Co,110.L.R. 12 .
. P, R. and City of Toronto, /// re, 27 0. A, R. 54
Chamberlain ». Smith, 21 U, C. Q. B. 103
Chambers v, J et al , 12 0, L. R, 377
Christopher ef al, \uxnn :I al., () R. 67
Clark v, \uultxm , 25 U, 2 . . l" o
Clarke ¢. Grand Trunk lu.ul ¢ % Q. I! lh. A . Bo1y
Comme |l Bank v. Great Western ILnI (u 2 U.C.Q.B.233 . 914
Commercial Bank of Canada r, Great Western qul\\.ny. 25 U, C,
Q. B. 335 . . A . 647a

v. Merritt et «l,, 21 U, C, ('). B. 358 . 1954,
195¢
Cook et ol, v, Guthrie, 12 U, ¢, C, P, 517 . k |/'

Cooke v. Grant, 32 U, ( A 3§ . . > " . . 5

Covert v, Robinson, 24 U Q B. 282 . 5 . Y
Cuff v, Frazee Storage and Cartage Co., 14 0. L, R. 263 . . 100«
Curry v. Curry, 32 0, R. 150 .,

: . . 028e

Davis v, Canada Farmers Mutual Insurance (‘u_, 39 U.C.Q.B.
152 § " 2194
— e ot al, v. Van \urman, ml ‘.Q, B. 437 2

De Hart v, De Hart, 26 l' C, C. P, 489 ,
Devlin v, Crocker, 7 U. €, Q. B, 398

Dickson et u/ }{mmhun (executors) :' \l.uLll (I\U’)
.C.K.B, 2

L T08a, 7050
Draper,

. . . e
), 5 U, ( Q Ii () S, wvl " . . . dole
Dinsmore v. Shac. m, 26 U, ¢ ' 604 4
Dobell :,Umnlm ank, 9 0, A, l( ! I .
Doe e. d. Breakey ». Breakey, 2 U, ') . 349
v, ) Dunlop r, Survos, 5 U, C, Q B. 'NI
—c d. Ihw'mnul r. Strong ef al,, 4 U.C, Q. B. nlll
8 U.C.Q.B. 291 : :
—_—, d, hn--u College v. Kennedy, 5 U. (48 (). IL HiT . " =
¢, (. MacFarlane r. Lindsay (1830), Draper's U, €, K. B,
Reports, 123 . .
—=¢. . Maclem v, Iurnlvull 5U.C.Q. li 129
¢, (. Spafford ». Brown (1832),3 U, (', 0. 8. %0
e.d, Stephen and Wife v. Ford, 3 U (' Q. B. 352.
- e, . Stephens of al., v. Clement, 9 U Q. B. 650
——e.d, Strong r, Jones, 7 U. €, Q. B. . .
——e. d, Wheeler v, MacWilliams, 3 U, C.Q. B. 165 .
-, Wilkins ». \qun (John) et al., 9 U C. Q B, 445
Draper (1831), U. C, K. B. 398

afirmed,




TasLe oF CaNADIAN CasEs.

Dyment v, N, & M. W, Rail. Co,, 11 O, R. 343
Elliott v, Bussel, 19 0. R, 413 v ¢
Elmsley (In\\mlnp) v. Miller et al., 10 0. L. R. 343
Evans r. Watt, 2 0, R, 166 ' .
Farley et al, v. Graham, 9 U, C, Q B. 438

Farrel ¢, Stephens, 17 U (‘ () B. 250

Ferrie ». Jones, 8 U. C. Q. B. 192

Fitzgerald ef al. v Grand IruuL Rail, (.. 27C. P, 528 ; 28 (', P,

586; 4 0. AL R, 601
Forsyth . Boyle ot al., 28 U, C, C. P.26
Gamble ¢, McKay, 7 U. C, C, P, 319 ¢
Garner v, Stamford (Township), 7 0. L. R. 50
George », Thomas, 10 U, C, Q, B. 604
(iiles r. Morrow, 1 O, |
Gleason ». Williams
Gordon v, Fuller (1

McPhail, 32 U, 1‘ Q Ii 480
(-ongh v \lx Bride, 10 U, . P, 166
Graystock ». Barnhart, ‘."Z l‘, A R. 545 .
Green v, McLead, 23 O, A, R, 676 .
Greer v, Johnson, 32 U Q. B, 77
Griffin ». Judson, 12 U, C, C, P. 430 -
Harnden ». Bank of Toronto, 14 U, C, C. P, 196
Harris . Mc L(\)d M al, 14 U. C, Q. B, 164
Mudie, A R 414 b ;

H.utmv v, \m(h llnlhh Fire llmmuu- Co. I:t 0. I, 581
Henderson r, Cotter, 156 U. C, Q. 3
Henry r. Little of al,, 11 1
Heward ¢. McDougall (18:
Hewitt »v. Cane, 26 0. R, 13:
Heyland ». Scott, 19 U. (. ( .
Hickey ». l-'nmnn]«l 1vv, () M 308 .
Hillyard ». G. T. R. Ry., 5
Hughitt ». 8 \mm 42 U,
Hutchison . Collier, 27 l’. (
Jackson ». Robertson, 4 U. (
Jelly, Zu re, Union Trust Co, r
Johnston . Wilson, 28 U. (
Jones ef al. v. McMullen
Journal Printing Co. ¢, Mg
Junkin ». Davis ef al., 6 U, C. (. l
—_r et al., 22 U, C. Q.
Keefer ». Phaenix Ins, Co,
Kenny ». Caldwell, 2l 0, A.
King ». King, 30 U. C. Q. B. 26 . . . .
Kingston Street l(ml Co. v. Foster et al., 44 U. C, Q. B. 552
Kirby et al. v. Elliott et al., 13 U, C. Q. B. 367

WO, 8, G647

Kirchoffer and Imperial Loan Investment Co., Re, 7 0. L. R, 205,

Lancey v. Brake, 10 0. R. 428 . :

La Roche v. O'Hagan ef «l., 1 0. R. 300 .

Laughlin ». Harvey, 24 O. A. R. 438

Lawrence v. Ketchum, 4 0. A. R, 92

Lazier, In re, 30 O, R. 419 .

Lee (H. L), In re, 5 0. l( 583

Leslie v. Morrison, 16 U. C. Q. B. 130 . ; : .
Light ». Woodstock and Lukc Erie Rail. Co,, 13 U, (. Q. B. 216
Livingstone et al. v. Gartshore, 23 U. C. Q. B. 166 . . .
Loughead ¢. Collingwood Ship Building Co., 16 0. L. R. 64

xel

PAGE
8la
1665
301/
2450
(84
647d
b

1954
b8lu
275k

e
1194
1Y/
105
G47¢




"r xeii TasrLe oF Canapian Casges.

|i Low ». Hicks, 21 U. C. C. l‘ 113
\! MeAdy v. Sills, 24 U, 1 ln()i. .
¥ MeCaun ». Preneveau, IUU R. 57¢
H MecCollum ¢, Davis, 8 U, C. Q. 150
1 McCreary v, Grundy, 39 U. C. Q. B. 316 N :
3 McCullogh v, Gore District Mutual Insurance (o, 34 U (. Q. B.
i 384 S
1 MeDermot ef u/ e. Ireson, 38 U. C. Q. B. 1
1 MeDonald v. Ketcham, 7 U. C. (. P, 484
- v, MeDougall, 16 O. R. 401
} Mactregor v. Keiller ef al., 9 () I{ 'n :
) v. MacArthur, 5 U . P 493
{ McKenzie v. MeGlaughlin,
{ MeclLean ». McDonnell, 1
i MeMahon », Skinner, 2 U 5 v g
MeNab v, Stinson (18 6U.C.Q. B, 0.8 445 : ;
i McNeelly or MeNeilly v M \\|Hm|n~ or \\A”Illll~. 130, A. R
| 324 . " . . 1954,
| MeNeill v, l,w\\n Bros., Iv-l Il- 0. L. R. !;.'.'_'
McQuarry », Brand, 28 O, R, 69 ‘
| McQueen », MeQueen, 9 U, C. Q. B, 536
Mahoney r. MeDonnell o al,, 9 O. R, 137
| Mair ». Culy and Young, 10 U, (', Q. B, 321

Manary ». Dash, 23 U. ('. Q. B. 580 N

Mason ». Branskill ef e/, 15 U. C. Q. B. 300
! Miller ef al. v, Thompson, 16 ¢, P.513
| Molson et al. v. Mc Iinum'll L Q. B, 0.8 #41
i Monk ». Farlinger, 17 U. P, H .

Morrison ». Grand Trank |l.ul Co,50. L. I. 3

Morton ¢, Nihan et a/., 5 O, A, R. 20

Mulhollond r. Conqulin, 22 U /

Mulliga Thompson, 2
| Munro ronto I: ¢
1 Myers r. Carnell,
Newman r. (-|n|\
Nicholson r. l'.l;!!
Noble r, Spence
Northy Manufacturing
O'Connor r, Dunn,
O'Hara v, llulu'll

Q. B. 318

U.C. Q. K. 210 .
r. Saunders, 31 0. R. 475
LQ. B 5T

5 0, I‘ 347 . A ’
Omnium Securities Co. #. Richardson, 7 0. R. 152,
Palmer r. Thornbeck, 27 U. C. C. P. 201

Parker r. Parker, 32 U (BN L § B}

Patchin ». Davi . Q. B. 639

§

l

1 Paterson l 'I.I)‘i(" 2 . C. Q. B, 2096
Pencock r. Cooper, 2

Phipps, l{w 80. A R. .
*, Moore, 5 U. ¢, R. 16
Pirie ». \\\](ll' 110, |{ .’
Platt ». Buck, 4 0. R,
‘ Porteous ». Muir ¢f «l,,

! Prescott ». Jarvis, 5 U, . 4 .
i Prince r. MclLean, 17 L Q. B. 463
i R. ». Atkinson, 17 U. C P. 295

r. Atwood, 20 0. R. .
- r. Beckwith, 8 U, C. C, P. 274
r. Bennet, 1 0. R. 445 3
r. Brown, 31 U, C. C, P, 484




TasrLe oF CANADIAN CasEs. xeiii

I‘A‘-h
R. v. Brown, 21 L Q. B. .Wl
. Brown 4.() \ R. 386 .
. Burr, 13 0. L. R. 4
. Chubbs, 14 U, C. (
p. Clarke, 3 0. R, 176
. Connolly, 22 0. R. 220
. Cosby, 21 0. R. 591

|

188

|

— v. D'Aoust, 3 O, L. R, 653 .
. Day, 20 0. R. 209
— v, Drammond, 10 0, L. R, 546
—_ . i UL ('4 l'
— v. Finkle, 15 U, A
— . Graham, 31 U ln 77 .
— r, Guthrie, 41 U. C. Q. B, 148 = .
— r. Hambly (W nlln.uu) and H.nnhl\ (l,dmuml) 16 U. . Q. B

617 R » . . 6GOBL
e Il.nmllnn 16 l' C. C. l’ 340 , . . . . : . 705k
¢, Hammond, 29 0, R, 211 . > 1165, 1395, 2454
v. Hendershott and Welter, 26 0.R.678 . . A 3 . 116k
- r. Holmes, 29 O. R. 362 ; . "

v. Hope, 17 O, R, 463
. Kennedy, 17 0. R. 15¢
r. Leach, 170, L. R. 643
r. MeBride, 26 O, R. 639
v, MeGarry, 31 O, R. 486
r. McMahon, 18 0. R 502 .
¢. Maddon, 14 U, C, Q. B, 588
v. Nelson, 1 O, R, 500 , g 3
- v, Pah-Mah-Gay, 20 U, . Q. B, 195

r. 12 . .

v

r

¢

L

r

v

v

v

v

Ray, 20 O. R. 3
Romp, 17 O, R. 567 .
r, Ryan, 9 O, L. R, 137
Sanderson, 15 O, R. 106 .
. Slavin, 17 U, C, C, P, 205
», Smith, 23 U, C, C. P, 312 . R
r, Sparham ef al,, 25 U, C, C. P, 143 .
r. Sunfield, 15 0. L. R, 25
r, Tufford, 8 U, C. C, §
r. White, 18 O, L. R, 640 . . . .
— v. Williams, 28 O, R, 583 . . " : . 1164, 3
v. Yaldon, 17 O, L. R, 179 .
Radford r. Macdonald, 18 0.
Ralston v, Hughson, 17 U, €. (.,
Randall ». Atkinson, 30 O, R. 242 .
Reed ». Reed, 11 U, ., Q. B, 26
Rice et al, v. Gunn ot al., 4 () it
Robinson v, Rapeljee, 4 U.
_ I(eynohl\, 23 1
Rogers of al. v, unl 7 U.(
Rose r, Cuyler, 27 U,
Ross v. Williamson, ll () R. I'H 8
Rowe v, Grand Trunk Rail. Co., 16 U,

Royal Canadian Bank r. Brown ef «l., i

Russell ». Fraser, 15 U, C, C. I’. 375

Ryan and Wife r, Miller, U.£.Q B, h

Scott v. Crerar, 11 0. R. H0.A R.

Scripture ». Curtiss, 11 U, C. C, 345 . . . . .

Shaw v, De \nlaberry Nnvnganon Co, 18U.C. Q. B 541 v ¢ "ilr-




xeiv TasLe oF Canapian Casgs.

Sherwood v, O'Reilly, 3 U

Simpson ef «l. v, Hartman, ¢, Q. B, 460

; Smith », Clunas of al., 20 | C. P, 213
~— r, Mason, 1 O, L. R. 594 " : ; ; .
l Nornberger ¢, Canadian I ac ific Rail, Co,, 24 O, A, R. 263
Soules ¢ Ilnnn\..n U, C. P, 510
| Sproul ¢, Watson, 23 O, .\, l\. . :
Stafford Corporation r, Bell, 6 O, A, R. 273 . .
l‘} Stanley Piano Co. r, Thomson, 32 0. R, 341 ’ T06¢
o Stebbins v, Anderson, 22 U, €, Q. B, 239 2 : . . 64Th
Steinhoff v, McRae, 13 O, R, 546 . . . 195-
Stewart ». Walker, 6 O, L, R. 495 , ’ " . = . 24be
Stoner ¢, Walton, 6 0. 8, 190 ., . . . . 3 . 419d
i ) — (1841 L Q. B,0.8, 190 ' > . A10d
i Street ¢, Dolsen, 14 U, ( " H bH37 5 . s . . 419d
f Summers ¢f al. v. Summers ¢ «al., 5 0. R. Il\l . 1950
‘Il* et v. Faulkner, 15 U, C. Q. Il. 16 . . > 5 . 684a
; Taylor ». Regis, 26 0. R. 483 | . . o . . b23g
2 Ihny.| v, Street of al., 23 U. C. Q. n l\'t > . . 100h
1! Thomas v, Great Western Rail. Co., 14 U. C. Q. B, 389 . : . 483h
[y Thompson ». Benney, 22 U, C, C. P, 393 . . : ; . 301a
’% - . Thompson, 4 O. L, I( 42 . : : . Dbi
P Tilley ». Fisher, 10 U, . Q. B. 82 . : . . ; . 877h
I'immins v. Wright (1880), 45 l (' Q. B. 246 . . . 275e

I'ucker ». MeMahon ef «l., 11 O. R. 718

United States Express Co. ». Donohoe, 14 0, I( 'H‘
Van Every v. Drake, 9 U, C. C, P, 478

Van Meer v, Farewell, 12 O, R. 285

Van Wart of al. e. Carpenter, 21 U, C, Q. B. 320 . . 1950
Warren v. Des Lippes, 33 U, ', Q. B. 59, - R - . . 359
Waterloo Mutual Fire Insurance Co. ». Robinson #f «l., 40, R. 205 139«
Watson v. Severn ef al., 6 0. A, R. 5569 . b v ; . 523¢
Weir, In re, 14 O, R. 389 . ; . . . . . . 859%
Welland (Town) «. Brown, 4 O, R. 217 . ‘ . 35604
Whitney v. Wall, 17 U, C. C. P. 474 3 : . ; . 195¢
Wilkes ». Heaton, 17 U. C. Q. B. 95 ’ : 705¢
Williams ¢. Grey, 23 U, (. ('. I’_ 561 i : 5 ; 377d
Winter v. Mixer ¢f al,, 10 U. . Q. B. 110 " . R y . btla
Wisconsin, ete. Bank v, H.ml\ uf B.N. A, 21 U.C. Q. B. 284 . 91b
Woodruffe », W alling, 12 l l R. 501 .

Yarwood v. Hart, 16 0. R. 2

Young, In re, 27 O. R. 0'.‘."«’

ENGLISH CASES CITED IN CANADIAN NOTES,

Bessela v. Stern, L. R.2 C, P. D. 265 : : . . . . b523e
Boulter . Tetlow, 9 C. B. 493 3 ‘ ' . ; . .
Bremer ». Freeman, 10 Moo. P, C. 306 . & N ’ ; . bbe
Brooks ». Tichbourne, 5 Ex. 929 . . bbg
Brown v. Hopper, 3 Mans, 8¢ . ‘ ¢ . X . . 24560
Jacobs v, l,q yburn, 11 M. & W, 685 " . ; . . 219a
“ Kestral," The (1881), 6 l’ D. th . . . . . Bbd

anil'&ﬂi Rutlin, 2 Ex. 6 " . - ; . « . 446¢




Ta

River Steamer Co., In

Robinson ¢. Canadian Pacific Railway
Dryden, 1 M

Stobert »

Sugden v

St

BLE OF

re, Mitchell's Claim, L

&W
(Loxd)

615

l

1892

D

R
A

154

(

o

Canapian Cases.

P, 827

181

Xcv

PAGE
1164
116¢

3014







THE

Principles and Practice

OF THE

LAW OF EVIDENCI.

INTRODUCTION.

GENERAL PRINCIPLES OF EVIDENCE,

TuE term “ evidence,” in its widest sense, includes
everything which makes a fact evident. But
lawyers use the word in a more restricted sense.
In their phraseology it is employed to denote, and
to denote only, all legal means, exclusive of mere
argument, which tend to prove or disprove any
alleged matter of fact, the existence of which is
submitted to judicial investigation.

Such legal means do not necessarily include many
means of arriving at the truth which would naturally
present themselves to the mind of a layman. The
law selects, sometimes rather arbitrarily, certain
matters which it accepts as relevant, that is, legally
admissible in evidence; it rejects many others
which an ordinary citizen might deem material. In
alaw court the “best ”” evidence only is admissible,

L.E. B




2 GEeNERAL PrincreLes or EvIDENCE.

Thus a copy of a document will not be accepted
if the original is procurable ; an eye-witness, if still
alive, must himself be called before the Court, not
a person to whom the eye-witness told what he saw,
Even then it will often be difficult, owing to the
absence of eye-witnesses, or conflicting statements
made by eye-witnesses, or loss of original documents,
to arrive satisfactorily at the truth, Owing to the
exigencies of public and private business, there can
seldom be absolute certainty as to the facts. Ilence
Courts of justice, like ordinary individuals, must
act upon probabilities.

The general principles of the law of evidence are
the same in civil and in criminal proceedings.
At a trial the burden of proof lies generally on
the plaintiff or prosecutor, who therefore hegins ;
it is his duty to establish the case against the
defendant or the accused, and this he must do by
evidence. As soon as he tenders any matter in
evidence, two questions at once arise: Is the
matter which is sought to be preved admissible
in evidence at all, and, if so, is the proof offered
to the Court legitimate evidence of that fact? A
third question will subsequently arise: What is the
value or cogency of the evidence when admitted ?

In court one constantly hears the objection tuken,
“That is not evidence,” which may mean one or
other of two very different things, either—

(i.) “That matter is mnot admissible in evi-
dence at all; it is not relevant to the issue under
trial ; or

(ii.) “That is not the proper way of proving a
relevant fact.”
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Shortly, then, the substantive law of evidence
may be divided into three parts:—

ReLevancy, which defines what facts a pacty
will be allowed to prove at the trial of any legal
proceeding.

Proor, which tells him in what way he will be
allowed to prove an admissible statement or fact,

Cocency, which determines what value the
tribunal should attach to such statement or fact
when admitted and proved.

And we must further deseribe the Procepure of
our Courts, which assists litigants to ascertain the
truth.

We will deal with these four heads separately.

I. RELEVANCY.

First, then, we have to ascertain the rules which
determine what facts a party will be allowed to
prove in any given legal proceeding.

In the first place, this will be determined by the
pleadings, if there are any ; for the pleadings define
what matters the parties wish to have decided by
the judge or jury. These matters are called  the
issues.”  The Court will not enter upon any matters
of controversy which are not set out or necessarily
implied in the pleadings. !

Again, it needs no evidence on any matter as to
which the contention of one party has been admitted
by the other.

As soon as the matters in dispute are thus ascer-
tained, the rule is that every fact which directly
tends to prove or disprove any of them is relevant

B2
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and admissible.  So, within certain limits, is any
fact which indirectly and circumstantially tends to
prove or disprove any fact in issue.

In a civil action any fact which tends to affect
the amount of damages is also relevant and
admissible,  In a eriminal proceeding, facts which
tend to reduce the amount of the sentence may be
given in evidence before verdicet ; facts which tend
to aggravate the sentence, such as a previous con-
viction, can, as a rule, only be proved after the jury
has found the prisoner guilty. To these prima fucic
rules there are, however, many exceptions.

We may lay down here five elementary proposi-
tions :—

(i.) A witness must only state facts; his mere
personal opinion is not evidence.,  Ilence
what anybody thinks about the matter in
issue is as a rule inadmissible, except where
special -~ experience or special training s
necessary to enable the tribunal to form a
true opinion; in such cases expert witnesses
are permitted to state their views («).

The object and effect of the rule which excludes
evidence of opinion is to keep the witness, as much
as possible, from trespassing on the functions of either
judge or jury, whose provinee it is to draw all inferences
from the facts.

In some cases, however, the Court is compelled to
obtain the assistance of expert evidence ; and there are
many cases also in which witnesses who are not experts
are allowed to state their belief astothe identity of persons,
or as to their state and condition at a material time, or

(a) See Book 1., Chap. II.
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as to the condition, value, or identity of property, pro-
vided such belief is based on what the witness has himself
observed. Thus, he may state that a person appeared
to him drunk or sober, agitated or confused, or may give
his opinion as to the age of a child whom he has seen.

(i.) What third persons said or did behind the
back of a party is as a rule inadmissible
against that p;n-?.\'. It would clearly be unfair
to admit such evidence, us the party had no
opportunity of contradieting the third person’s
statement or of protesting against his act.  In
some cases, however, it is necessary to admit
such evidence, as leading up to or explaining
the matter in issue. And evidence of what a
third person did in the absence of a party will
be more freely admitted than evidence of what
he said or wrote (4).

If A.is indicted for the murder or manslaughter of B.
any statement as to the cause of his death made by B.
when he was in settled hopeless expectation of death will be
admissible against A., although he was not present when
B. made the statement (¢).  So a deposition duly taken
under the provisions of the statute 30 & 31 Viet. e. 35,
8. 6,18, in certain cases, admissible against a prisoner who
was not present when it was made, provided he had had
served upon him reasonable notice in writing of the
intention to take such deposition and had full opportunity
of being present and cross-examining the deponent (cc).

Again, anything said or done by a third person at the
moment that & material act was done, or so shortly before
or so shortly after it that it may fairly be said to form
part of the same transaction, is admissible even though it

(h) See Book 1., Chap. 111

(¢) See post, p. 81,
(ce) See post, p. 88.
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was not said or done in the hearing or presence of the

party against whom it is tendered in evidence (d). Such

matters are said to be part of the res geste.

(iii.) What third persons said or did in the presence
or hearing of any party is only admissible in
evidence against such party so far as it throws
light upon that party’s subsequent conduct, or
tends in any other way to explain his state-
ments or acts.  Such evidence is of little or no
value in itself, but it may occasion or elicit
something from the party to which the Court
will attach importance (e).

(iv.) Anything that cither party said in the trans-
action in issue is admissible against that party,
but not as a rule in his favour. Anything that
cither party did in the transaction in issue is
admisgible both for and against him ( /).

(v.) Anything which either party said or did in

some other transaction is as a rule inadmissible,

unless it leads up to or explains the transaction
in issue.  But whenever the state of mind in
which a party did an act is material, anything
which that party said or did in some othertrans-
action, previous or subsequent, may become
admissible, if it throws light on the state of his
mind when he did the act (g).

I1. Proor.

As soon as a party has ascertained what facts
he may endeavour to establish in any given
(1) See post, pp. 62, 68.

(¢) See Book 1., Chap. 1V,
(/) See Book L., Chap. V.,
(#) See Book I., Chap. V1.
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litigation, the next question which naturally arises
in his mind is this: By what method or methods
shall T be allowed to prove these relevant facts ?
There are a few facts which can only be proved in
a law court in one way ; mo:t facts may legitimately
be proved in more ways than one. The litigant
naturally selects whichever way is cheapest and
easiest, unless indeed he feels that a more expensive
or less obvious way would be more cogent. Let us,
then, consider the different ways in which a party
is allowed to prove at the trial the facts upon which
he relies.

In the first lll:l(‘l', every relevant fact can Dbe,
and indecd must be, proved by either direct or
circumstantial evidence, or by both.

Direct evidence is that which goes straight to
establish the fuctum probandum, or fact in issue.

(‘ireumstantial evidenee (sometimes called indirect
or inferential evidence) is that which establishes
certain minor facts (fucta probuntia), the effect of
which is to establish the fact in issue.

When diveet evidence is given in court, the
only question is, *“Can I believe the witness ?”

When circumstantial evidence is given there are
two questions :—

(.} Can I believe the witness ? and

(ii.) What ought I to infer from his evidence ?
Does his evidence, taken in conjunction with that
of other witnesses, establish the fact in issue ?

(‘ircumstantial evidence must fit in together ; it
must raise a violent presumption of the existence of
the fact in issue; and then it will be as cogent as
direct evidence.
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Both direct and circumstantial evidence are
equally admissible. Neither is technically “ better ”
than the other ; neither excludes the other.

If a prisoner is charged with murdering X. by shooting
him in a wood, it is possible that the evidence may be
forthecoming of someone who was in the wood at the time
and saw the murder committed. This is direct evidence.
Most frequently, however, in such a case the prosecution
has to rely on circumstantial evidence. Thus A. will
say that the prisoner and X. quarrelled and were on bad
terms; B. that the prisoner borrowed his gun on the
day before the murder; C. that he saw the prisoner,
carrying a gun, enter the wood at 7.50 on the morning of
the murder, at 7.55 he saw X. enter it, and at 8 he
heard a shot fired : he had noticed no one else about at the
dme; D. will depose that at 8.15 he saw the prisoner,
without a gun, running away on the other side of the
wood, looking agitated ; E. that he found the body of
X. lying in the wood with a gunshot wound in his head,
and in the bushes ten yards away a gun, which B. swears
is his; ., a gunsmith, states his opinion that the gun
was recently discharged, and fired a bullet exactly
similar to that found in the skull of the deceased ; and
G, a surgeon, pronounces that the wound was the cause of
death. None of these witnesses has given direct evidence
of the fact in issue—that is, Did the prisoner murder X, ?
The jury has to consider whether all these circumstances
taken together establish the guilt of the prisoner. If
there was any eye-witness of the deed, he can of course
be called in addition to A. and the others who give only
circumstantial evidence.

Whether it is sought to prove a relevant fact by

cither direct or cireumstantial evidence, the evidence
must be that of

(i.) Witnesses (oral evidence),



are

Proor. 9

(ii.) Documents (documentary evidence), or

(iii.) Things (real evidence).

The testimony of a witness is wholly independent
of the assistance of any other evidence, docu-
mentary or real, although, in certain cases, he may
refer to documents to refresh his memory. DBut
both documentary and real evidence generally
require some oral evidence to make them
admissible.

Again, if we look at the nature of such oral,
documentary, or real evidence, we shall find that
cach piece of it must be either—

(1.) Primary, or

(ii.) Secondary,
that is, either the original witness, document, or
thing is produced in court (this is primary evidence),
or only some report, copy, or model (this is secondary
evidence).

Primary evidence is that which its own produe-
tion shows to be the best obtainable, e.y., the
original of a material document or the direet
evidence of an eye-witness, who can say, * I saw
it with my own eyes.”

Secondary evidence is such evidence as from its
production implies the existence of evidence superior
to itself, such as one man’s recollection of what
another said or a copy of a material document.  In
other words, secondary evidence does not pretend
to be original ; it confesses that it is not the best
evidence conceivable, but in certain circumstances
it is admitted either for the sake of convenience, or
for reasons of public policy, or because it is the best
evidence obtainable,
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Secondary or second-hand evidence is generally
inadmissible, and it is always inadmissible until the
absence of primary evidence has 1een explained to the

satisfaction of the Court. Thus, if an action he bronght

on a contract which is contained in a writing, the writing ‘
itself is primary evidence and should be produced to :
show the terms of the contract. As long as it exists and |
can be obtained by reasonable diligence, no other written {
or oral evidence of its contents will be received; but if (
it be destroyed, or if it cannot be found after proper (
search, or if an adverse party, holding it, refuses to pro- ’
duce it after due notice, then either written or oral )
evidence may be given by anyone who is acquainted with ¢
the contents of the written instrument. ‘
[t will be observed that all these divisions are \
cross-divisions. There can be primary oral evidence §
(¢.4., the evidence given on oath of a bystander who i
saw what happened) and secondary orval evidence (
(e.g., the deposition or official report of what that
bystander said when he was examined before the
magistrates—which is admissible only if at the date \
: : A |
of the trial he be dead, insane, too ill to travel,
or kept out of the way by the opposite party).
Again, there may be primary documentary evidence
(.., the original letter itself) and secondary docu-
mentary evidence (egr., a copy of that letter, which I
will become admissible if the other party who holds '
the original refuses, after due notice, to produce it 1
at the trial). A house which is alleged to be out {l
of repair is the best primary real evidence of its i
own condition ; a model of the house would be
sccondary real evidence. Any of these may be }']
tendered in evidence, either as direet evidence
of the fact in issue, or merely to prove some
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evidentiury fact from which the truth of the fact
in issue may be circumstantially inferred.

Note, also, that the presence of direct evidence
does not exelude eirenmstantial, nor will ecircum-
stantial evidence exclude direct.  The presence of
oral evidence will not exclude either documentary
or real, nor will the existence of real evidence
exclude either oral or documentary. But the
existence of documentary evidence does in some
cases exclude oral; and the existence of primary
evidence does, as a general rule, exclude secondary.
Secondary oral evidence, which is usually called
“hearsay,” will not, as a rule, be admitted even
where there is no primary oral evidence available.
Secondary documentary evidence, on the other hand,
is generally admitted, if the corresponding primary
evidence cannot be produced (/).

The law, however, does not require that all facts
should be strietly proved, or proved up to the hilt.
The burden of proof is often lightened by-

(a) Presumptions,

(b) Admissions, and

(¢) Estoppels.

(a) Presemptions.—On proof of certain facts the
law will sometimes infer the existence of another
fact, which then neced not be expressly proved.
This is called a presumption. It is rebuttable ;
that is, the other side may try to disprove it. But
if they cannot do this, the law treats the fact
presumed as proved. ‘The presumption is not con-
clusive, but it shifts the burden of proof. No man

() See Book II., Chaps, VIIL and IX,
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need either plead or prove that which the law
already presumes in his favour (/). A presumption
must be made : it is made by the Court; and it
stands good till the contrary is proved (k).

(b) Admissions (1) arve of two kinds : formal,
which are made intentionally with a view to the
litigation ; informal, which are made without
reference to any litigation.

In civil actions, statements made ** without pre-
judice ” cannot be given in evidence without the
express consent of the person against whom they
are tendered.  In eriminal proceedings, an admission
is generally called a * confession,” and if a con-
fession is made under the inducement of any
threat or promise from a person in authority, it
is inadimissible,

(¢) Estoppels.—In some cases the law will not
allow a litigant to plead, or attempt to prove at
the trial, allegations which are directly contrary to
that which has adready been decided against him, or
to that which he has himself represented to be the
fact. Ile is said to be estopped (m) from pleading
or proving such matters,

An estoppel is not a cause of action. It simply
prevents a party from raising a particular conten-
tion in an action when to raise it would be
inequitable or contrary to the policy of the law.

A presumption one may always try to rebut ; an
admission one will often be allowed to withdraw.

(f) Order XIX,, r. 25,

(k) Note that throughout this volume the word “ presumption "
is used to indicate what other writers have termed **a rebuttable
presumption of law.”  And see Book 11., Chap. XI.

(1) See Book 11., Chap. X11.

(m) See Book 11., L'hulv. X111,
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But an estoppel is an absolute bar to the raising of
a particular contention ; and it binds not only the
original parties, but also all persons who claim
under them.

ITI. Coarxcy.

A certain number of relevent facts have heen
brought before the Court and established by
legitimate evidence. The question now arises,
What do these facts prove 7 What weight should
be attached to them? What is the proper
inference which the tribunal should draw from
them ?

The answer to this question is afforded by that
branch of the law of evidence which we call
“ cogency.”

If the facts so proved appear to be conflicting,
the Court must either reconcile them or decide
between them.  And then the question arises, as it
does when the facts stand uncontradicted, Are they
sufficient for the Court to act upon? Do they
establish ecither the affirmative or the negative of
the question in issue ?

This brings us at once to another question :
What is the standard of proof required ?  What
degree of certainty (or rather of probability) must
be reached to enable the Court to finally decide the
rights of the parties beforeit ¥ Civil cases may be
decided on a preponderance of probability, but in
criminal cases there must exist no “reasonable

doubt” (a).

(n) See Book I1I., * Cogency.”
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Absolute certainty is unattainable in any of the
affairs of daily life. Hence Courts of justice, like
individuals, ave compelled to be satisfied with that
inferior kind of certainty which is often miscalled
“moral,”

Proof can only be attained by means of evidence,
but it is not always casy to say how much evidence
or what kind of evidence will amount to proof.
Hence we must now discuss the relative weight
which should be given to each kind of evidence
mentioned in the foregoing section (o).

The question often arises, Which is the more
cogent, direct or circumstantial evidence? The
direct evidence of a bystander who saw the thing
done with his own eyes is primd fucie the more
reliable, unless there is any reason for doubting
either his veracity or his powers of observation.
Yeta jury is often loath to conviet a prisoner on the
uncorroborated evidence of one man.  On the other
land, when circumstantial evidence fits in together
without a flaw it is as cogent as direct evidence,

A good witness must have—

(a) The opportunity to observe;

(b) The faculty of observation ;

(¢) Judgment to discriminate facts from infer-
ences ;

(d) A good memory ;

(e) Power to express clearly and accurately what
he does remember,

The best mode of testing the veracity of a witness
is to watch his demeanour in the box, If he

(0) See Book IIL., Chap. 1.

Y =
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gives prompt, frank answers to all questions, which-
ever way they tell, he is probably speaking the
truth.  But if he is sometimes precipitate in
answering questions which tell in favour of one
side, and at other times affects not to hear or not
to understand questions, so as to gain time to
prepare his answer, if he is now eager, now
affecting indifference, now evasive, now exaggerat-
ing, then he is probably lying. As a rule, a
witness of truth is equally ready to answer and
equally copious in his answers on all points ; he will
give details freely on matters which he knows
are within the knowledge of the other side, and as to
which therefore any inaccuracy would be at once
seized upon.

There are certain cases in which the law requires
a witness to be corroborated, and in which therefore
the case will fail if no corroboration be forthcoming.
There are other cases in which it is the duty of the
judge to warn the jury that it is very unsafe for
them to act upon the uncorroborated testimony of a
single witness, In the latter class of cases, it is
still open to the jury, if they think fit, to dis-
regard the warning of the learned judge, and find
the facts according to their honest belief, but a
verdict given in such circumstances is not viewed
with favour by the Court ( p). Corroboration need
not always be afforded by the evidence of a
second witness, Thus on a charge of perjury a
document written by the prisoner or an admission
made by him may be sufficient corroboration.

(p) R. v. Tate, [1908] 2 K. B. 680,
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When both documentary and oral evidence are
before the Court, the question frequently arises,
Which is entitled to more weight? A  judge
as a rule regards a document as of higher autho-
rity than the treacherous memory of man. A
jury likes to see the witnesses. But both would
agree that documentary evidence is of great use in
checking and explaining oral. It is extremely
valuable when the oral evidence is conflicting.
Great weight should be attached to the corre-
spondence that passed before the quarrel began.
The parties at that time did not contemplate the
possibility of litigation ; and what they then wrote
stands and cannot be altered.  Litera seripta manet.

Again, documentary evidence is useful to refresh
the memory of a witness. Documents not otherwise
admissible may be used for this purpose. But they
must be documents which were written or dictated
by that witness shortly after the event which they
record, or which, if written by someone else, he
read and approved shortly after the event,

It is the jury which decides what is the true
meaning and effect of the evidence of a witness.
But it is for the judge, except in cases of libel, to
decide what is the construction that should be put
on a document, though it is for the jury to decide
whether any particular word contained in it is used
in a special or unusual meaning in the trade or
locality, and, if so, what that meaning is. The
judge always starts with the assumption that
the writer meant what he wrote. e will give to
ordinary English words their ordinary English
meaning, unless there is evidence to go to the jury

- .

P o
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that the words in this particular cuse bear some
unusual and peculiar meaning. e will give to
technical words their technical meaning.  To a word
which has both a strict and proper meaning, and also
a loose popular meaning (r.g., *“lands,” which may
include leaseholds ; ¢ children,” which may include
illegitimate children), he will give the strict and
proper meaning, unless it be clear that the writer
used the word in its loose popular meaning.  Above
all, he will construe the document as « whole, not
divoreing isolated passages from their context, but
giving due weight to every part.

Real evidence carries great weight as soon as it
has been properly proved what it is and where it was
found. DBut there is danger attaching to the pro-
duction in court of a piece of such evidence without
proper explanation ; it is apt to make too great an
impression on the minds of inexperienced jurymen.
As soon as a bullet and a gun are produced, they
jump to the conclusion that the accused is the man
who committed the murder, before the gun has been
proved to be his or the bullet has been shown to
be the cause of death. We have an instance of
this in the well-known stanza in Macaulay’s poem
“ Horatius ”—

“They made a molten statue,
And set it up on high ;
And there it stands unto this day
To witness if 1 lie,”

Such a statue is no proof that the incident which it

portrays ever actually oceurred ; it is, at best, some

evidence that there was a tradition to this effect
L.E. ¢
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current in the locality at the time when the statue
was erected.

Primary evidence is of course of far greater value
than secondary. Oral evidence of the contents of
documents which are lost or destroyed, or not pro-
duced after due notice, is, it is true, admitted. Dut
this kind of secondary evidence cannot well be
tested, and therefore, unless it is very clear, it
cannot be relied upon, whereas a copy of a
document, if properly proved, is almost as good as
the original document itself, except for the fact
that there may be some erasures or other peculiari-
ties in the original document which may not appear
in the copy.

The evidence given in our law courts, be it oral
or documentary, direct or circumstantial, is seldom,
if ever, conclusive ; it creates, as a rule, only a
probability more or less strong; it falls short of
positive proof. This is inevitable. The press of
business, the shortness of the time available, the
fallibility of human memory, all combine to prevent
the tribunal from arriving at any conclusion with
absolute certainty.  Yet when the acumen of trained
lawyers is combined with the common sense of
practical jurymen, and the whole investigation is
presided over and regulated by a calm and impartial
judge, there rarely occurs a miscarriage of justice.

1V. PRrocEDURE.

The procedure of our Courts affords material
assistance to a party in preparing his case as soon as
legal proceedings ave started. But there is very little
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machinery provided by our law for procuring or
recording evidence before the proceedings arve com-
menced. It would be well if more could be done
in this direction. A prosecutor or plaintiff has
often to start somewhat in the dark. He must act
on suspicion; he has to rcly on hearsay evidence.
It is necessary, however, to discriminate between
criminal and civil proceedings.

(a) Criminal Proceedings.

It is in theory the duty of every good citizen to
assist the police and the prosecutor by giving them
all relevant information and calling their attention
to any fact which may throw light on the identity
of the eriminal or the manner in which the crime
was committed. To suppress such information in
the case of treason or felony is technically a crime,
which is termed ‘“misprision;” but prosecutions
for misprision are extremely rare, if not obsolete.
As a matter of fact, however, in serious criminal
cases information is readily afforded to the police.
In this way sufficient materials are as a rule
obtained to justify a complaint or information
being laid against o definite person.

Criminal proceedings are usually commenced with
a Summons, bidding the accused appear in court
before the magistrates on a certain day ; in some
cases a Warrant will be issued at once for his arrest.
There are many cases, too, in which a policeman
may arrest without a wuarrant a person reasonably
suspected of erime. It is the duty of the policeman
as soon as he has effected an arrest to caution his
prisoner that anything which he may say will be

c2
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written down and used in evidence against him at
his trial.  But the policeman ought not to cross-
examine the prisoner with the object of inducing
him to confess his guilt (4). Nevertheless the fact
that a prisoner’s statement is made by him in reply
to a question put to him by a police constable after
he is in custody does not of itself render the state-
ment inadmissible in evidence ().

The prisoner may give evidence, it he chooses,
both before the magistrates and on the subsequent
trial, if any. DBut he canmot be compelled to do
so, if unwilling.  Nor, as a rule, can his wife be
compelled to give evidence without his consent,

The magistrate can compel anyone likely to give
material evidence to attend before him at the pre-
liminary hearing of a eviminal charge and state all
that he knows. If the magistrate deems this state-
ment of any value, he can bind him over to attend
at the Assizes or Quarter Sessions and repeat his
evidence there at the trial before the jury. The
rules of evidence are the same at both stages of the
proceedings.

So much for witnesses. As to documents and
things, the police have no general power to search
for evidence in the house either of the accused or of
a third person. No doubt, on making an arrest, the
police are entitled to search for and seize any docu-
ment or thing which was used in the perpetration
of the erime, such as a pistol or knife, or which
throws any light on the identity of the eriminal,
such as a bloodstained shirt with his name on it,

q) R.v. Kuight, 20 Cox, (. C, 711,
(r) R.v. Best, [1909] 1 K. B. 692,
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8o in a ease of forgery the police would be justified
in impounding the forged document. But they
have no general power to examine or seize the
books, papers or other property of the accused.
Not even a Secretary of State ean issue a general
warrant authorising the police to seize all the
papers of a person who is suspected of high treason
or \Hl“i“ll(\).

A wider power, however, exists in the case of
stolen property, A justice of the peace may make
an order authorising certain persons to enter a
building to search for stolen conds, and to seize
them it found. Such an order is called a search
warrant ; it must name or describe the persons
authorised to search, the building to be searched,
and the goods for which search is to be made. At
common law a search warrant could only be issued
in cases of larceny; but now by s, 103 of the
Larceny Aect, 1861 (1), the power is extended to
cases in which any property has been obtained hy
embezzlement, 1'nl»lu-r_\, false pretences or any
other erime punishable under that Aet, Moreover,
in certain cases specified in s, 16 of the Prevention
of Crimes Act, 1871 (u), a chief officer of police
may give authority in writing to any police
constable to enter any house, shop, yard or other
premises, and to search for and seize any property
which he believes to have been stolen.

In every other case scarch without a warrant is
illegal,

x) Wilkes v. Wowd, 19 How. St. Tr. 11533 Entick v. Carvington,
19 How. St. Tr. 1030,

t) 24 & 25 Viet, ¢, 96
() 34 & 35 Viet. c. 112,
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Simple cases are summarily disposed of by the
magistrates on the return of the summons. Grave
criminal charges they send to the Assizes or Quarter
Sessions to be tried by a jury. In this case the
prosecution states in detail the precise charge
against the prisoner in a pleading which is called
an indictment.  An indictment may he defined as
an accusation in writing presented by a grand jury
charging a definite person with the commission of a
definite crime. It is the duty of the grand jury
not to try the case, but to see if there is a case fit
to be tried in open court. The proceedings before
them are not controlled by the ordinary rules of
evidence, If the grand jury comes to a conclusion
that the circumstances are such that the accused
ought to be put upon his trial; they return the
indictment into court marked “True bill.” The
prisoner is then arraigned (). In some few cases
the prisoner must state his defence in a written
plea, but as a rule he merely pleads ¢ Guilty ” or
“Not guilty  orally from the dock. If he pleads
“ Guilty,” the judge proceeds to pass sentence.
If, however, he pleads “Not guilty,” then a petty
jury is sworn to try him on the charge set out in
the indictment.

The prosecuting counsel in his opening speech
states the facts on which the prosecution relies, and
then calls evidence in support of his case. The
witnesses are examined, crogs-cxamined and some-

(¢) A prisoner is not always tried on an indictment ; he may

also be arraigned on a criminal information, or a coroner’s inquisi-
tion.  But it is immpossible in this Introduction to set out the details
of eriminal procedure ; we can only give the barest outline of the
practice in the most ordinary cases,
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times re-examined. The prisoner may give evidence
and call witnesses or not as he pleases. If he elects
to give evidence, he is liable to be eross-examined,
The examination and cross-examination of witnesses
in open court is undoubtedly the best method of
arriving at the truth,

At the end of the closing speeches of counsel, the
judge directs the jury as to all points of law, but
leaves them to decide all questions of fact, It is
his duty to declare the common law and to construe
the written law. Ile must state to the jury in
general terms the law applicable to the case before
them, accompanying this statement by any observa-
tions or explanations he deems desirable.  Ile also
advises them as to the bearing and value of the
evidence brought forward by either side. But it is
the jury, and not the judge, who must decide the
case, It is they who have to say, on the facts
proved before them and on the law as laid down
by the judge, whether the prisoner is ¢ guilty ¥ or
“not guilty” of the crime with which he stands
charged. If the jury find him guilty, he will be
sentenced to fine, imprisonment, penal servitude or
death, according to the nature of his offence,

(b) Civil Proceedings.

Civil proceedings commence with a writ, summons
or plaint, which is served on the defendant, so that
he may know that he is being sued. This document
also tells him in general terms the nature of the
claim which is made against him. But it is usually
followed by particulars or some other pleading
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which gives him the details of the plaintiff’s cause
of action. The defendant must the: as a rule—in
the High Court of Justice, at all events (w)—state
in a second pleading what his defence is. It is
from these pleadings that we learn what really are
the matters in controversy between the parties.  As
soon as the pleadings are closed these are called
“the matters in issue,” An issue is a definite
proposition of law or fact, asserted by one party
and denied by the other, which both agree to he
the point which they wish to have decided in the
action (z).

In cases of any intricacy, the Court will often
assist each party to obtain valuable information
from his opponent before the trial. Thus it
will, whenever it is fair to do so, allow one
party to administer questions in writing (ealled
interrogatories) to the other, and compel the
latter to answer them on oath within ten days,
So in a proper case the Conit will compel either
party to disclose all material documents in his
possession or power, and to permit his opponent to
inspect and take copies of them. But such steps
will only be taken when the Court considers them
necessary either for disposing fairly of the action or
for saving costs (7). A party can also obtain leave
to inspect any property, real or personal, in the
possession of his opponent, if it is the subject-
matter of the action ().

w) Inmost cases in the County Court the defendant need not
disclose what his case ix until the trial,

#) Odgers on Pleading and Practice, 6th ed., p. 71

y) Owder XXX, rr. 2 and 12,
(z) Order L., r. 3
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There is no duty whatever on third persons to
assist either party to an action by tendering infor-
mation or producing to him documents or things
before the trial (). But any third person within
jurisdiction may be compelled by the Court, on
payment of his reasonable expenses, to attend at
the trial and give evidence under a subpana ad
testificandum, and also to bring with him any docu-
ment specified in a formal notice previously served
on him, which is called a subpana duces tecum.

Civil proceedings are tried by a judge either with
or without a jury. In most cases either party, if
he applies in time, can obtain a jury, special or
common. But no trial with a jury takes place in
the Chancery Division of the Iligh Court.

The trial generally begins with the opening
speech of the plaintift's counsel, in which he states
in chronological order the facts on which the
plaintiff relies. e then calls his witnesses, who
are cross-examined by the counsel for the defen-
dant. At the close of this evidence, if the
defendant calls no witnesses, the plaintift's counsel
sums up his case. If, however, the defendant
wishes to call witnesses, his counsel now addresses
the Court and examines his witnesses, who are
in turn cross-examined by the counsel for the
plaintiff.  The general rules of evidence in eivil
proceedings are substantially the same as in eriminal
prosecutions.  Objections have frequently to be
taken by counsel to questions put by his opponent
or to something which the witness is endeavouring

a) See, however, the Bankers' Books Evidence Act, 1879
42 Viet, ¢, 11).
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to say. An objection to the admissibility of any
evidence should be taken as soon as it is tendered,
otherwise it will be too late. All such objections
will at once be decided by the judge. The counsel
for the defendant then sums up his case, and counsel
for the pl:lintiﬁ' replies.

Now is the time for the learned judge to sum up
the case to the jury, if there be one, If there be con-
flicting evidence on which the jury might reason-
ably find a verdict for either party, the judge must
leave the issue to them ; he cannot decide it himself.
He may, if he thinks fit, state to them his opinion
on the matter. But the jury is not bound to adopt
his lordship’s view as to any question of fact. They
are bound to accept the law as laid down by him;
but it is for them to determine the issues of fact
according to their own opinion of the evidence
given before them, even though it may be contrary
to the opinion which the judge has just expressed.

The jury then gives its verdict, or if the trial is
before a judge alone, he announces his decision.
Judgment is entered accordingly ; and this the
successful party may enforce by execution against
the property of his opponent.

The law of evidence is part of the lex fori; that is
to say, it is determined by the law of the place in which
the tribunal is sitnated. To quote the words of Lord
Brovenay,—

“The law of evidence is the lex fori which governs the Courts,
Whether a witness ix competent or not, whether a certain matter
requires to be proved by writing or not, whether certain evidence
proves a certain fact or not, that is to be determined by the law
of the country where the question arises, where the umml\ is
sought to be e mforced, and where the Court sits to enforce it * \ln,

(b) Bain v, Whitehaven Rail. Co., 3 H. L. Cas, 1.

-t
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The technical rules of evidence can (when all parties
are competent) be dispensed with by consent (¢). But
this does not apply in criminal proceedings, and it may
be doubted whether it applies to actions in rem.

By s. 8 of the Judicature Act, 1894 (d), power was
given to the Rule Committee of the Judges of the High
Court to make rules for regulating the means by which
particular facts may be proved, and the mode in which
evidence thereof may be given (a) on applications in
matters relating to the distribution of any fund or
property, and (b) on any application upon summons
for directions pursuant to the rules. The only rule
which has been made under this power is Rule 7 of
Order XXX., which is that on the hearing of a summons
for directions “the Court or a judge may order that
evidence of any particular fact, to be specified in the
order, shall be given by statement on oath of information
and belief, or by production of documents or entries in
books, or by copies of documents or entries, or other-
wise as the Court or judge may direct.”

This rule, which applies to the Chancery Division as
well as to the King's Bench Division, embodies the only
existing power enabling judges of the High Court to dis-
pense with the technical rules of evidence otherwise than
by consent (¢). It is unfortunate that so little use has
been made of the valuable power conferred on the Rule
Committee by the Act of 1894. When the Commercial
Court was established it was at first supposed that this
Court would be allowed greater laxity in construing the
ordinary rules of evidence ; but in Baerlein v. Chartered
Mercantile Bank, Laxovrey, L.J., said (¢): “The Com-
mercial Court has no more power to dispense with strict
evidence, or to depart from the administration of the law
in the ordinary way than any other judge or Court. The

(¢) Baerlein v. Chartered Mercantile Bank, [1895] 2 Ch. 488,
(d) 57 & 38 Viet. c. 16,
(e) [1895] 2 Ch. at p. 491,
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power to dispense with strict evidence depends entirely
upon the Judicature Act of 1894.”

Courts-martial must adopt the same rules of evidence
as those followed in the Courts of ordinary eriminal
jurisdiction in England ; and therefore no witness before
a court-martial can be compelled to answer any question
or produce any docament which he could not be required
to answer or produce in similar proceedings in a
criminal Court (/). A revising barrister is also bound
to follow the legal rules as to the admissibility of
evidence (9). So is an arbitrator (/).

In this Introduction we have endeavoured to state
the general principles which underlie the law of
evidence without any reference to technical details,
Such general principles must be stated broadly ;
and the reader will understand that to many of
them there may be exceptions,  All important
l‘X('t'[iliHll.\' will be found stated in the following

pages.

/) Avmy Act, 1881, =, 128, and r. 7 of the rules of procedure
under that Act, The Criminal Nyidence Act, 1808, applies to
courts-martial, r. 738,

() Storey v, Town Clerk of Bermondsey, (191011 K. B. 2
() In rve Enoch and Zavetzlkey, Bock & (0.

s Arbitration,
K. B, 327
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BOOK 1.
RELEVANCY.
.
(HAPTER L.
GENERAL PRINCIPLES,

Tue term ““ evidence,” as we have seen, includes
all legitimate means, exclusive of mere argument,
which tend to prove or disprove any alleged matter
of fact, the existence of which is submitted to

judicial investigation,

[t will be observed that the definition restricts
“evidence ".in its legal sense to legitimate means
of proof, for the law, sometimes rather arbitrarily,
selects certain matters as relevant, and therefore
admissible, and rejects many others which an
ordinary citizen would deem material,

The first question, therefore, which a litigant
must consider, is—What facts shall 1 be allowed to
lay before the Court on the day of trial 7 As soon
as that is determined, another question will un-
doubtedly arise—In what way will the Court allow
me to prove those facts?  These questions are quite
distinet, and must not be confused with one another.,
No one can understand the English law of evidence,
unless he always keeps before him the distinction
between relevancy and proof.
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In this Book, then, we will endeavour to answer
the first question: What facts may a party to any
given litigation bring before the Court ?

The litigant must remember that his case at the
trial will be restricted to evidence which bears
divectly on the matters in issue, and to matters
which lead up to and explain that evidence. What
are the points in issue can be ascertained from the
pleadings, or whatever process tukes the place of
pleadings. No evidence can be received to prove
facts alleged by a party to be material, but not
stated or referred to in his pleading («). It is an
“absolute necessity that the determination in a
cause should be founded upon a case either to be
found in the pleadings or involved in or consistent
with the case made thereby ” (b). Unless, there-
fore, a fact tendered in evidence has a direct con-
nection with the facts in issue it is irrelevant and
will be excluded.

Every fact then is relevant which directly tends
to prove or disprove any fact in issue, and also,
within certain limits, every fact which indirectly
and circumstantially tends to prove or disprove any
such fact.

In civil actions, damages, if claimed, are always in
issue and consequently every fact is relevant which
tends to affect the measure of damage to be applied
or the amount of the damages to be awarded. In
criminal proceedings, facts which tend to reduce
the seriousness of the offence, and therefore affect

(a) See per MATIEW, J., in Scoft v. Sampson, 8 Q. B. D, at p. 495,

(h) Eshenchunder Singh v. Shamachurn Bhutto, 11 Moo. Ind.
App. 20.
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the sentence, may be given in evidence before a
verdiet is taken; but, on the other hand, facts
tending to aggravate the sentence, such as a pre-
vious conviction (¢), can, as a rule, only be proved
after the jury has found the prisoner guilty.

The evidence must be confined to the points
in issue. The law will not permit the parties to
wander oft into collateral issues; they must keep
to the matters in dispute. Anything that either
party said or did in the transaction which has
caused the dispute is admissible against him, but
what he said or did in some other transaction is, as
a rule, inadmissible, and the word * transaction ” has
been defined as “a group of facts so connected
together as to be referred to by a single legal name,
as a erime, a contract, a wrong, or any other subject-
matter of inquiry which may be in issue” (d).

Thus the fact that A. gave his friend B. permission to
walk across A.’s field is no proof that A. gave C.a similar
permission. The fact that D. agreed to allow one of his
customers a discount of 10 per cent. on certain goods is
no evidence that he agreed to allow another customer a
similar discount. The fact that A. once committed a
battery is no justification for a libel which accuses him
of burglary. It would be “like pleading to a statement
of claim, alleging that the defendant had said the plain-
tiff stole a pair of boots, that what the defendant said
was that the plaintiff’s footman stole the boots, and that
was true”’(¢). The fact that A. supplied bad beer to B. is
no evidence that the beer which he supplied to C. was
also bad, unless both samples of beer were of the same

(¢) See post, p. 135,

(d) Stephen, Dig. Law Ev., art. 3.

() LPer A. L. Smrry, LJ., in Rassam v. Budye, [1893] 1 Q. B.

at p. 877,
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brewing (/). And where after much discussion two
persons ultimately come to an agreement which they
reduce into writing, and an action is subsequently
brought for the breach of the written agreement, no
evidence will be admitted as to the details of the pre-
liminary negotiation ; the Court will look solely at the
writing, for that contains the only agreement between
the parties. If, however, it is alleged that the writing
does not correctly state the effect of the oral agreement
at which the parties arrived, and an action is therefore
brought for its rectification, in that action details as to
the preliminary negotiation would be relevant and
admissible. “The terms of an antecedent agreement
made by parol may be very material in a case where it
is a question of the rectification of a written contract on
the ground that it does not give effect to the real agree-
ment between the parties, but it is only in such a
case that the Court can take such an agreement into
consideration " (g).

Evidence of other transactions may, however,
always be given when its reception will assist the
Court by throwing material light upon the trans-
action in issue.

Thus ou an indictment for the forgery of a cheque
signed *“ William Smith,” any pieces of paper on which
the prisoner has practised writing the words ** William
Smith,” in imitation of the handwriting of the real
William Smith, will be admissible as evidence of
preparation for the ecrime. And facts showing a
motive for an alleged erime will also be admissible.

So, too, if the question in issue in an action be whether
A., who ordered the goods for the price of which the
plaintiff is suing, was or was not the agent of B. in that

(/) Holeombe v. Hewscn, 2 Camp. 391 ; see podt, p. 61.

(y) Per Cozexs-Hanvy, LJ., in Henderson v. .Arthur, (190771
K. B. at p. 13,
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behalf, evidence that the defendant had received and used
and paid for other goods ordered by A., either from the
plaintiff or from other tradesmen, will be admissible in
evidence to show that A. was the defendant’s agent. The
same rule would apply where A. is the defendant’s wife.

Again, acts of ownership by a plaintiff over one portion
of a roadside strip (), or of a river bank (i), or of a belt of
trees (k) may be admissible in evidence to show that the
plaintiff is also owner of another portion of the same
roadside strip, river bank, or belt of trees, if the circum-
stances of the case be such as closely to connect the two
portions.

And where the question in issue was whether at the
time when land was purchased the vendor knew that the
purchaser was a lunatie, evidence of the conduct of the
purchaser in other transactions, both before and after the
purchase in question, was held to be admissible to show
that his lunacy was obvious and apparent to all with
whom he dealt (7).

Again, evidence of other transactions will be taken
into consideration when it assists the tribunal to
judge of the credibility of a witness called before it,

A witness is always liable to be cross-examined, not only
as to the facts of the case, but also as ““ to credit,” that
is, as to matters not material to the issue, with a view of
impugning his credibility and thus shaking his whole
testimony. But, in order to prevent the case from thus
branching out into irrelevant issues, it is wisely provided
that on such matters the answer of the witness must
be accepted as final ; no evidence can, as a rule, be called
to contradict it.

Thus where the prosecutrix on an indictment for

(‘:) Doe v. Kemp, 2 Bing. N. (', 102; of, I« ndy v. Simpson, 18
C., B. 831.

(1) Jones v. Williams, 2 M. & W. 326,
(k) Stanley v. White, 14 East, 332,
(0) Beaven v. M*Donnell, 10 Ex. 184,

Lok b
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indecent assault, which on the facts alleged amounted
in substance to an attempt at rape, denied in cross-
examination that she had previously had connection
with a man other than the prisoner, it was held that
her denial could not be contradicted by other wit-
nesses (m).

There is, however, an exception. A witness () can
always be asked whether he has not been convicted of
a crime and if he either denies the fact, or refuses to
answer, the opposite party may prove such conviction,
however irrelevant to the issue the fact may be (o).

Further, it is a general rule that, whenever the
state of mind in which a party did an act is material,
anything which that party said or did in any other
transaction previous or subsequent is admissible if it
throws light on the state of his mind when he did
the act in question. For example, evidence of
other transactions is admissible to show guilty
knowledge(p); to show malice(¢); to show fraudu-
lent intent (#); to show that the act was done
designedly, and not accidentally or by mistake.
This applies even in criminal cases, thus creating an
exception to the rule already stated that no evidence
will be admitted of the prisoner’s bad character, or
of other offences alleged to be committed by him, or
of other offences of which he has been convicted,
until he has been found guilty of the erime for which
he is now charged.

(m) R.v. Holmes, . R. 1 C. C. R. 334 ; R.v. Gibbons, 31 1. J.
M. C. 98; but see R. v. Riley, 18 Q. B, D. 481,

(n) As to restrictions on cross-examination of a prisoner who
has elected to give evidence on oath, see post, p. 204.

0) Common Law Procedure Act, 1854, s, 25,

p) See R.v. Rhodes, [1899] 1 Q. B, 77.

q) See Praed v. (iraham, 24 Q. B. D. 33.
?r See X, v. Cooper, 1 Q. B, D. 19,
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Thus on indietments for coining or uttering false coins
the fact that other bad coins were found on the prisoner
or that he had on previous occasions passed other bad
coins is admissible to show guilty knowledge. Where a
elerk or servant is indicted for embezzling certain specilic
sums of money from his emiployer, the fact that constant
errors, all in his own favour, appear in the accounts which
he delivered has been admitted to show that his omission
to hand over to his employer the sums charged in the
indictment was intentional, and not aceidental (s). On a
charge of murder by poisoning, evidence that other
persons living in the house have also died of or suffered
from poisoning is admissible to show that the poison was
not administered aceidentally (/). And in casesof receiving
goods knowing them to have been stolen evidence has by
statute (v) been made admissible that, at the time the
proceedings were taken, there was found in the possession
of the prisoner other property which had been stolen (»)
within the previous twelve months, and even, on certain
conditions, that the prisoner had within the previous five
yearsbeen found guilty of any offence involving fraud or
dishonesty (). DBut evidence ean never be given that the
prisoner had a tendencey to commit such a erime or that
“the accused is a person likely from his eriminal character
to have committed the offence for which he is being
tried ™ (2).

There are other matters which the Court
nl‘tlill;ll‘il_\' excludes as irrelevant., .\II.\”IiII‘_;' said or
done by third persons in the absence of A, cannot

(s) See I, v, Cooper, 1 Q. B. D, 19,

(t) R v. Geering, 18 L. J. M. U, 215 ; and see M/,
General, [184] A, C. 57.

(n) 34 & 35 Viet, ¢, 112, 5. 19,

() R.v. Carter, 12 Q. B. D, 322; R.v. tiired, 22 T, L. R. T20.

(y) B v. Bromhead, 71 J. P. 103,

(z) Per Lord Hersengrn, L.C., in Makin v, Attorney-General,
[1894] A. C. 57 ; and see K. v. Fisher, [1910] 1 K. B. 149. For
further illustrations, see Book L., Chap. VL., post, p. 117

tu v, Attorney-
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be put in evidence against him, unless it is necessary
to explain the transaction in issue,

A man must not be prejudiced by the words or
acts of a third person which he had no opportunity
of contradicting or resenting.,  Dut the case is
different when the act or words which are tendered
in evidence were done or spoken in the presence or
hearing of the party against whom they are tendered.
Such evidence is admissible, not indeed beeause it is
of any great value in itself, but becaunse it leads up
to and explains what the party did or did not do
thereupon («).

Lastly, evidence of opinion is, as a rule, excluded,
for the tribunal should form its own opinion for
itself from the facts alleged and proved before it,
Nevertheless the tribunal must in some cases call
for the assistance of experts where the question
before it is one as to which special fraining or
special experience is necessary to enable anyone
to form an opinion. The cases falling under this
principle are discussed in the following chapter,

a) See Book 1., Chaps, T1L and 1V,
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The prisoner Brown being indicted for the wmurder
of one Hogan, the principal witness for the Crown
stated that the erime was committed on December 1st,
1859, on a bridge over the river Don, and that the
prisoner and one Sherrick, who had been previously
tried and acquitted, threw Hogan over the parapet of the
bridge into the river. The counsel for the prisoner then
proposed to prove by a witness named Dolan that
Sherrick was at his place, fifty miles off, on that evening,
but the judge rejected the evidence, saying that Sherrick
might be called, and, if contradicted, might be eonfirmed
by other testimony. Sherrick was called, and swore
that he was not present at the time, but he not being
contradicted, Dolan was not examined. It was held that
the presence of Sherrick was a fact material to the
enquiry, and that Dolan's evidence should have been
admitted when tendered.

Per Ropivson, CJJ.: “1 think Dolan should have
been received upon the broad principle that he was
called to speak to a matter that was directly connected
with the matter, and the very faet under investigation,
namely, in what manner a deccased person came to his
death. The witness MeGillock had given a very positive
and circumstantial account of his being thrown over the
bridge of the river Don. The parapet of the bridge was
high, and it was, aceording to her account, at an early
hour in the evening, when many persons are about, and
the place was a very public thoroughfare. 1f she had
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stated that Brown alone had murdered IHogan, and so
disposed of his body, it might have seemed a less prob-
able statement. She swore that Sherrick assisted him,
and her statement was positive. . . . If Brown and
Sherrick had been on their trial at the same time, the
evidence of Dolan must have been admitted, without
hesitation, on account of its application to the prisoner
Sherrick, and if it had led the jury to the conclusion
that as regarded Sherrick the witness had endeavoured
to impose upon them by a false story, they could not but
have thought that an important matter to be considered
in weighing the eredibility of the evidence as it applied
to Brown. It appears to me that any fact so closely
connected with the alleged offence as to be a part of
what was transacted or said to be transacted at the very
moment cannot be treated as irrelevant in investigating
the truth of the charge.”  Rey. v. Brown, 21 U. C. Q. B.
330,

In an action for unlawfully and maliciously and
without warrant arvesting plaintiff it appeaved that the
plaintiff had been arrested for committing an assault.
Iividence was tendered to show that the plaintiff had
wounded the person so assaulted, but was rejected by
the trial judge. It was held that this rejection was
improper, that it was a necessary element in the defen-
dant’s case to prove the nature of the assault, and the
extent of the injury to the constable, and the evidence
of that witness had direct reference to that subject, and
should therefore have been rveceived. Jordan v. McDonald,
31 N. 8. R. 129,

th




CHAPTER II.

WHAT THIRD PERSONS THINK.
Evidence of Opinion.

Wit a party thinks or believes at the time he
does a material act is often a matter in issue both
in civil and eriminal proceedings. But what a
third person (i.c., someone who is neither a plain-
tiff, a defendant, nor a prisoner) thinks or believes
about any matter in question is generally irrelevant,
and therefore inadmissible. If such a third person
be called as a witness, he must, as a rule, only
state facts; his personal opinion is not evidence.
He should be wun oyant et veyant, a hearer and
seer, as the Year Books say.

The object and effect of this general principle is
to keep the witness, as far as possible, from trespass-
ing upon the functions of the judge and jury; it is
the provinee of either the judge or the jury to draw
all inferences from facts, Cases, however, oceur in
which special experience or special training is
necessary before a true opinion can be formed.
In such cases it is necessary that the opinion of
those who have had special experience or special
training should be laid before the tribunal to enable
it to arrive at a correet decision,

In the leading case of Carter v. Boehm(a), it was a
question whether a policy of insurance was vitiated by

(@) 3 Durr. 1905 ; 1 Sm. L. C. 491; Cockle, L. €, 77.
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the concealment of facts which had not been communi-
cated to the underwriters. A broker gave evidence of
the materiality of the facts, and stated his opinion that
if they had been disclosed the policy would not have
been underwritten ; but the Court held his statement to
be inadmissible, Lord MansrieLD saying :—

* Great stress was laid upon the opinion of the broker ; but we

all think the jury ought not to pay the least regard toit. It is

mere opinion, which ix not evidence ; it is opinion after an event ;

it 1= opinion without the least foundation from any previous pre-
cedent or usage : it is an opinion which, if rightly formed, could
he drawn only from the same premises from which the Cowrt and
Jury were to determine the cause, and therefore it is nnproper and
wrelevant in the mouth of a witness,”

This judgment of Lord Maxsrienp contains the prin-
ciples on which mere opinion is not received as evidence ;
but it is right to state that his view of the law, as applied
to this particular case, has been much controverted, and
that it lias heen considered by other learned authorities (5)
to come within an exceplion to the general rule.

In cases where the insanity of a person is in issue, a
wedical witness, whose knowledge of that person is
derived solely from hearing the evidence in the case,
cannot be asked whether he considers that the patient
was insane, for that is the issue for the Court and jury;
but he may be asked whether certain symptoms are
indications of insanity, and his answers are evidence for
the guidance of the Court and jury (¢). Where, however,
a medical witness has examined or attended such a
person, he may give his opinion as to the state of mind
of the person (d). Where the sanity of a testator was in
issue, a letter purporting to be from the testator was
proposed to be shown to a medical witness, and such

witness asked whether the writer of such a letter could
be of sound mind ; Martin, B., held that this could not

(b) See note to Carter v. Boekm, 1 Sm. L. C. 504 ; Arnould,
Marine Insurance, 1. 626 : Taylor, Ev. 1025,

() Rov. M Naghten, 10 C1. & ¥, 200,
(/) K. v. Richards, 1 ¥, & F, 87.
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be done, but that when the letter had been proved to be
in the testator's handwriting the witness might be asked
if it were a rational letter.

In Campbell v. Riclards(¢), Lord Dexyan said that
witnesses conversant with a particular trade were allowed
to speak to a prevailing practice in that trade ; scientifie
persons might give their opinions on matters of science ;
but witnesses were not receivable to state their views on
matters of legal or moral obligation, nor on the manner
in which others would probably be influenced if the
parties had acted in one way rather than another. The
same docetrine was laid down in a case of Dwrrell v.
Bederley (f) by Giuus, C.J., though he received the
evidence on great pressure. He said:

“The evidence of the underwriters who were called to give their
opinion on the materiality of the ru imnd of the effect they
would have had upon the premium is not admissible evidenc
Lord Maxsriero and Lord Kexyoy discountenanced this evidence
of opinion, and I think it ought not to be received. It is the
provinee of a jury, and not of individual underwriters, to decide what
facts ought to be communicated, It is not a question of science, in
which scientific men will mostly think alike, but a question of
opinion, linble to be governed by faney, and in which the diversity

might be endless.  Such evidence leads to nothing satisfuctory,
and ought on that ground to be rejected.”

Again, the question whether the terms of a covenant
in restraint of trade are reasonable is for the judge to
decide (f'); the opinion of persons in the trade is
inadmissible ().

It will appear from this judgment that the prigeiples,
as stated above, are generally recognised and acted on,
and that the only practical difficulty in applying them
exists in the question as to what is and what is not a
subject of scientific inquiry. 'The inclination of modern
authorities appears to be to enlarge the definition ; and
it is possible that if Carter v. Boclm and Campbell v.

(¢) & B. & Ad. 846

(/) Holt, 283,

) Dowden v, Pool, [1901] 1 K. B. 45,
) Hynes v. Doman, [1899] 2 Ch, 13,
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Rickards were to be decided again, it would be held that

- the nature of mercantile transactions, and the principles

of insurance in particular, are sufficiently recondite to
entitle them to the privilege which was disallowed in
those cases (g¢). In Greville v. Chapman (h), which was
an action for libel arising out of a racehorse transaction,
it was held by Lord Dexuan that a member of the
Jockey Club might be asked as a witness whether he did
not consider a certain course of conduct to be dis-
honourable. A skilled witness may not only say that he
formed an opinion, but that he acted on that opinion,
and his acting upon it is a strong corroboration of the
truth (i),

The general rule which excludes evidence of
opinion is based upon the assumption that the
Court can, and should, form its own opinion on
the facts; hence it does not apply in those cases
where the Court itself is not in a position, or
in such a wood lm.\'iliull as the witness is, to form
an opinion, and naturally therefore must rely upon
the opinion of the witness.

The matters on which the Court itself is thus
unable to properly form an opinion may be grouped
under two heads. First, there are matters on
which an opinion cannot properly be formed
without special study or experience, matters
involving questions of science, art, or skill. Upon
such matters the opinion of “experts” is neces-
savily admitted as evidence.  Secondly, there are
certain ¢

es where it is naturally impossible for
any witness to give direct or positive evidence of
(g99) 1 Sm. L. C. 508 ; Rickards v. Murdock, 10 B, & O, 527,

(h) 5 Q. B. 731,
(¢) Stephenson v, River T'yne Commissioners, 17 W. R. 590,
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facts, cases where he must speak, if at all; as to his
opinion or belief, the matters to which he deposes
being so essentially matters of opinion, or else so
complex or indefinite that the Court is compelled
to accept his opinion for what it may be worth.
Upon such matters the opinion of non-experts may
be admitted (k).

1. Evidence of /‘,',r/u'rla,

An expert witness is one who has devoted time
and study to a special branch of learning, and thus
is specially skilled on those points on which he is
asked to state his opinion. His evidence on such
points is admissible to enable the tribunal to come
to a satisfactory conclusion. An expert may he
called to answer questions on any matters of science,
art, medicine, architecture, handwriting, valuations,
or foreign law — indeed, any matter on which
special skill or learning is necessary in order that a
reliable opinion may be formed. He need not be a
paid professional expert who makes a living by
giving such evidence, but he must have devoted
sufficient time and study to the subject to make his
evidence trustworthy (/). The judge decides on
the competency of an expert witness; the jury
decides the weight of his evidence (m).

The evidence of an expert witness differs from

(k) See Taylor, Ev. 1021; Starkie, Ev. 273; Phipson, Ev.
367,

(1) R.v. Silverlock, [1894] 2 Q. B, 766.

(m) Bristow v. Nuvluu'i//l‘, 19 L. J. Ex. 289; 5 Ex. 275; Cockle,
95 In the tioods of Dost Aly Khan, 6 P, D, 6; R. v. Silverlock,
suprd.
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that of an ordinary witness in the following
respects :—

(a) He can give his opinion, not merely state
what took place (#).

(b) He can detail experiments he made even
behind the hack of the other party (o).

(¢) He can cite books of admitted authority (p).

(d) He can cite other cases and reports of other
transactions throwing light on the fact in issue,
..y for the purpose of showing similarity in
symptoms or in results from certain «-;mscn\(r/).
From anyone else such statements would be
inadmissible,

A medical expert may repeat what a patient said as to
his symptoms (r), but not what he said as to the facts of
the case. An expert is fallible, like all other witnesses,
and the real value of his evidence consists in the logical
inferences which he draws from what he has himself
observed, not from what he merely surmises or has been
told by others. Therefore, in cross-examining him, it is
advisable to get at the grounds on which he bases his
opinion. Moreover, the evidence of experts must be
received with caution, because they are sometimes apt
to make themselves partisans and thus diminish the
value of their testimony. This matter will be found
more fully disecussed in Book III. under the head of
Cogency (s).

In Palmer’s Case (1), where a man named Cook had

(n) Folles v. Chaddd, 3 Doug, 157 ; Cockle, 78

o) N, Heseltine, 12 Cox, 1M,

(1) Nelson v, Bridport, 8 Beav. 527 ; 10 Jur, 871 ; Swaser Peerage
Case, 11 CL & F. at pp. 114, 117: 8 Jur, 793,

(9) K. v. Palmer, Stephen, Hist. Cr. L., 111 389; Report of
Trial of William Palmer (Ward & Lock), 1836,

(r) Aveson v. Lord Kinnaird, 6 East, 188 ;: Cockle, 42,

(8) See post, p. 501

(f) Stephen, 1ist, Cr, L., 111, 389 ; Report of Trial of William
Palmer (Ward & Lock), 1846,
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died suddenly, and, as was alleged, from poison admi-
nistered to him by Palmer, expert medical men gave
evidence that the circumstances of Cook's decease pointed
to poisoning by strychnia. They were not present at
the death, and could find few traces in the dead man's
corpse of that poison ; they “based their opinion on the

cirecumstances attending the deaths of three other persons
proved to have been poisoned by strychnia, which
resembled the ecireumstances attending Cook's death
in almost every particular. The Court admitted the
evidence as to the circumstances attending the death of
these three other persons ; such evidence, though other-
wise irrelevant, being admitted to support the opinions
of the experts, just as it would have been admitted to eon
tradict them ; and Palmer was convicted. The experts
in Palmer's Case relied on l»l'nv\wl facts, not on mere
surmises. DBut where an expert bases his opinion upon
conjectural hypotheses, and not upon facts either observed
by himself or proved by other witnesses, his evidence
would in all probability be rejected ; as it would raise
collateral issues, upon which the Court could not itself
decide unaided (u).

The following are the chief matters of * science,
art, or skill,” upon which the opinion evidence of
experts has been allowed :—

(a) Medical Questions.

Medical men are constantly allowed to give their
opinions on such medical questions as the causes of
disease and death (v), the effect of poisons (r), the
nature of wounds, the conditions of gestation (y), the
proper treatment of complaints, the effect of hospitals

(n) Metropolitan Asylum District v, Hill, 47 1. T. 29; Attorney-
General v. Nottingham Corporation, [1904] 1 Ch,

(«) R.v. Palmer, Stephen, Hist, Cr, L., T11. 389.
(y) Gardner Peerage Case, Lie Mavchant’s Report, 169176,
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upon the healthy condition of a neighbourhood (2), and
upon the sanity or condition of mind of persons (a), ete.

(L) Mercantile, Commercial, and Professional

Questions.

The evidence of commercial and professional men is
frequently allowed on matters with which they are
peculiarly acquainted and able to inform the Court.
Thus a stockbroker has been allowed to give evidence
us to the course of business of bankers (h); a grocer's
assistant, as to the cause of losses in the grocery
trade (¢) ; shipowners and merchants, as to the meaning
of words in charterparties (d); au architect, as to
depreciation of property by a nuisance (¢); an engineer,
as to the cause of the choking of a harbour (/) or
strength and construction of vessels (¢); an insurance
broker, as to the proper method of drawing a policy (k);
an accountant, as to the manner in which a company
should deal with depreciation and profits (i); business
men, experienced in steel and iron companies, on the
same question (i) ; underwriters, as to the materiality of
facts in marine insurance (k) ; a person experienced in the
business of life insurance, as to the average duration of
lives and the value of annuities (/); an engineer, as to
the effect of a personal injury on the fitness for duty of
an engineer (m); a builder, as to the safe construction

(z) Metropolitan Asylum District v. Hill, suprd ; Attoruey-General
v. Nottingham Corporation, supr.
(a) R. v. M‘Naghten, 10 C1. & F, 200,

b) Adams v. Peters, 2 Car, & K. 723,
¢) M Fadden v. Murdock, 15 W. R. 1079.

o) Robertson v, Jackson, 15 1., J. C, . 28

(

(

E

(¢) Clanntlett v, Whitworth, 2 Car., & K. a.'llL
((_/ ) Folkes v. Chadd, 3 Doug. 157 ; Cockle, 78.
(

{

{

g) The Robin, [1892] P, 95.
L) Chapman v. Walton, 10 Bing. 57.
i) Bowd v. Barrow Hwmatite Steel Co., [1902] 1 Ch, 333,
k) Rickards v. Murdock, 10 B, & (', 527; but see (drter v. Boehm
ante, p. 37.
(0) Rowley v. London and North Western Rail, ('o,,1.. R. 8 Ex, 221,
(m) Johnston v, Great Western Rail. Co., [1904] 2 K. B, 250,
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of a staircase (n); a surveyor, as to the value of an
estate (o) or as to the amount of money necessary to put
a house into a proper state of repair; a farm valuer, as
to the value of crops, stacks, ricks, ete.; an expert in
forestry, as to the object with which trees had been
planted (p); artists, as to the genuineness of pictures
or other works of art (¢); engravers and sealmakers, as
to forgery (r) or as to the impression of a seal (s) ; nautical
men and Brethren of Trinity House, as to the proper
navigation of vessels (s); military officers, as to military
practice (t); antiquaries, as to ancient handwriting (v) ;
and post-office clerks («), and even persons in the habit
of receiving letters (y), as to post-marks.

The evidence of experts is much resorted to in patent
cases, and is undoubtedly of great value and assistance
to the Court, but the judges protest against expert
evidence being given on matters which are for the Court
and not for any witness, ¢.g., whether defendant’s article
is an infringement (:) and what is the construction to be
placed on a specification. On this Syrrn, L.J., said (a):

“T say that this evidence of experts as to the construction of the
specification is inadmissible, and that, except as to the meaning of
scientific terms when they occur, oras to the working of mechanieal
u|»p]iu|m-~. or as to what such working will bring about, expert
evidence should not be admitted. It is the practice of admitting
this evidence which gives rise to much of the excessive length to
which patent cases run.”

(n) Crafter v. Metropolitan Rail. Co R. 1 C. P. 300,

(o) Attorney-General v. ('ross, 3 Mer. 524,

(p) Weld-Blundell v. Wolseley, [1903] 2 Ch. 664.

(y) Whistler v. Ruskin, Times newspaper, November 26th and
‘.’7t{1, 1878 ; Belt v. Lawes, Times newspaper, December 12th and
16th, 1882,

(r) R.v. Williams, 8 C, & I, 134,

(8) Folkes v. Chadd, 3 Doug. at p. 159,

(t) Bradley v. Arthur, 4 B. & (., 295—311,

(u) Tracy Peerage Case, 10 C1, & F, 191,

(x) Abbey v. Lill, 5 Bing. 299,

(y) Woodeock v. Houldsworth, 16 M. & W. 124,

(2) Per Lord Russeny, C\J., in Brooks v, Steele and Currvie, 14
R. P. C. 73; of. Seed v. Hiygins, 8 H. 1. Cas. 550.

(a) In Gadd v. Mayor of Manchester, 9 R. P, (', 530,
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In trade mark and passing off cases, the rules govern-
ing the admissibility of evidence of experts as to whether
the thing in question was or was not likely to deceive
purchasers have not always been the same.

At first such evidence was freely admitted (h), hut
after the decisions in Novth Cheshire, ete., Brewery Co.v.
Manchester Brewery Co.(¢) and Payton v. Suelling (d)
it was rejected on the ground that it usurped the
functions of the judge, because in effect it decided the
question which he had to decide. Latterly, however,
the practice has been altered (¢) ; and it now seems settled
that the evidence of experts on the point is admissible,
in order to aid the judge in coming to a decision on the
issue which it is for him, and not the witness, to decide.

(¢) Handwriting.

We now proceed to diseuss the proof of handwriting,
though this is a matter which is not confined to the
evidence of experts, but one on which non-experts who
are acquainted with the handwriting are allowed to
testify. The proof of signatures, or handwriting, is,
except in the case of deeds, the essential part of the
proof of private writings. There are various admissible
ways of proving handwriting. Thus it may be proved—

1. By the party who wrote or signed. This is the
most satisfactory evidence.

2. By a witness who actually saw the party write or
sign the document in question.

3. By a witness who has seen the party write on other
ozcasions, or even on one occasion only ( /), and who can

Johuson, T App. Cas, 219,

P00 635 ; and see Hennessy v. Dompé, 19 R, . (.
Lambert v. Goodbody, 19 R, P, C. 377.

(¢) Bivmingham S. A, Co. v, Webh, 24 R, P, C. 27; Hennessy v.
Keating, 25 R. P, C. 125 ; and see L. G, O, Co, v, Lavell, [1901] 1
Ch. 135 ; and Tu ve Joseph Crogfield & Soms, Ltd., [1910] 1 Ch, 118
(atfirmed at p. 130)

(/) Garvells v. Alevander, 4" Esp. 37,
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swear to his belief or opinion that the writing pro-
duced was written by that person. It is not sufficient
for him to swear merely that he thinks that it is (y).

4. By a witness who has seen documents, purporting
to be written by the party, which, by subsequent com-
munications with such party, he has reason to believe to
be written by him (k).

5. By a witness who gives his opinion as fto the
authenticity of a disputed document by comparing the
handwriting with any document which has heen proved
to the satisfaction of the judge to be the genuine writing
of the party (i). The witness must be skilled in com-
paring handwritings, but he need not be a professional
expert. Thus in R. v. Silverlock (k) a solicitor who had
given considerable study and attention to handwriting
was held a competent witness.

Evidence given under the first two heads above is, of
course, not evidence of opinion at all; evidence under
the other three heads is opinion merely. But it is con-
venient to treat the whole matter together. The usual
method in cases which fall under the third and fourth
heads is for the party calling the witness, or his counsel,
merely to ask the witness, “ Are you acquainted with the
handwriting of 2" (the person in question), leaving
the other side to cross-examine as to the extent of
his acquaintance with it. Such cross-examination can
only weaken the force of his evidence, not destroy its
admissibility (1).

Where it is desired to prove the handwriting of an
ancient document, it may be proved by the evidence of a

(y) Eagleton v. Kingston, § Ves, 473,

(h) R.v. Slaney, 5 C. & 1. 213: ** A clerk in a merchant’s office
who has corresponded with the defendant on his master’s behalf
may be called to prove the defendant’s handwriting ;" and see
R. v. Turner, [1910] 1 K. B. 346 ; and /n re Clarence Hotel, 54
Sol. Jo. 117,

(1) 28 Vict. c. 18, &, 8.

(k) [1894] 2 Q. B. 766,

U_y Eagleton v. Kingston, suprd ; R.v. Horve Tooke, 25 How. St.

Tr. 71,
L.E. E
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witness who has, in the course of business, examined
documents admitted to be written by the same party,
but not by a witness who has merely inspected such
documents for the purpose of giving evidence (m).

The principles which guide the Courts in this matter
are well illustrated by the remarks of Parresow, J., in
Doe v. Suckermore(n). He said :—

* All evidence of handwriting, except where the witness sees the
document written, is in its nature comparison. It is the belief
which a witness entertains upon comparing the writing in question
with an exemplar in his mind derived from some previous know-
ledge.  That knowledge may have been acquired either by seeing
the party write, in which case it will be stronger or weaker accord-
ing to the number of times and the periods and other circumstances
under which the witness has seen the party write; but it will be
sufficient knowledge to admit the evidence of the witness (however
little weight may be attached to it in such cases) even if he has
seen him write but once, and then merely signing his surname ; or
the knowledge may have been acquired by the witness having seen
letters or other documents professing to be the handwriting of the
party, und having afterwards personally communicated with the
party upon the contents of those letters or documents, or having
otherwise acted upon them by written answers producing further
correspondence or acquiescence by the party in some matter to
which they relate, or by any other mode of communication between
the party and the witness, which, in the ordinary course of
transactions of life, induces a reasonable presumption that the
letters or documents were the handwriting of the party ; evidence
of the identity of the party being of course added altunde, if the
witness be not personully acquainted with him. These are the
only modes of acquiring a knowledge of handwriting which have
hitherto, as far as I have been able to discover in our law, been
considered sufficient to entitle a witness to speak as to his belief in
a question of handwriting.  In both the witness acquires his
knowledge by his own observation upon facts coming under his
own eye, and as to which he does not rely on the information of
others; and the knowledge is usually, and especially in the latter
maode, acquired incidentally, and, if 1 may say so, unintentionally,
without reference to any particular object, person, or document.”

The above passage accurately states the common
law ; but statutory provisions have been engrafted upon
it of which the following is the one now in force :—

* Comparison of a disputed writing with any writing proved to
the satistaction of the judge to be genuine shall be permitted to be

(m) Fitzwalter Peerage Case, 10 Cl, & F. 193; but see 28 Viet,
c. IS, 8. 8, post, P 449,
(n) & A & L. T03; Cockle, 165,
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made by witnesses; and such writings, and the evidence of
witnesses respecting the same, may be submitted to the Court and
jury as evidence of the genuineness or otherwise of the writing in
dispute ™ (o).

* DBefore any writing is admissible as a standard of
comparison, its genuineness must be proved to the
satisfaction of the judge ( p); it need not be relevant to
the issue (9). Letters, written by the defendant, not
otherwise evidence in the cause, were held admissible
as evidence that the libel, which contained the plaintiff’s
name spelt with the same peculiarity, was written by
the defendant(r). Soit was held that, in order to prove
by comparison that the defendant was the writer of a
libellous letter, he might be interrogated as to whether
he was the writer of another letter to a third person, as
“the plaintiff would clearly have a right to put another
document into the defendant’s hand, and ask him if that
was in his handwriting ™ (s).

So, where an attesting witness swore clearly and dis-
tinctly that a deed was executed in his presence by R. and
his wife, both of whom he knew, this evidence was held not
to be counterbalanced by the evidence of experts who
expressed an opinion that the signature purporting to be
that of . was not in the character of his handwriting (¢).
The fact that a document is, under a particular statute,
provable by a copy, does not exempt the person tender-
ing it from proving that the original is in the proper
handwriting (u).

If a person, whose handwriting is in question, be

(0) 28 Viet, e, 18, <. 8. Thix Aet applies the provision to both
civil and eriminal eases,  The provision in the same words in the
Common Law Procedure Act, 1851, < 27, applied only to eivil
cases; and it is now repealed by the Statute Law Revision Act,
1892,

(p) Hughes v, Lady Divorben, 32 1., T, 271,

(q) Bivch v, Ridgway, 1 ¥, & F. 270,

(r) Brookes v, Titehborne, 5 Ex. 929,

(#) dJones v. Richards, 15 Q. B, D. 430, 110 ; Odgers on Libel and
Slander, 4th ed., 610,

(1) Newton v, Ricketts, 9 H. L. Cas, 262,

(v) dwuriol v, Smith, 18 Ves, 198,

E2
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present in court, he may, it seems, be then and there
required to write something which the Court and the
jury may compare with the document in dispute (r).

The evidence of handwriting experts must, like all
evidence of experts, be received with cantion, perhaps
with greater caution than evidence of experts on other
matters (xx).

(d) Foreign Law.

The Court will not take judicial notice of the laws or
customs of foreign States, but such laws must be proved
by skilled witnesses in the same way as any other facts ().

In England, Scotch law and the laws of the colonies
are regarded as foreign; but the House of Lords takes
judicial notice of the former (z) and the Privy Council
of the latter (a).

Bracksurn, J., in advising the IHouse of Lords in
Castrique v. Imrie (b), said :—

“We think . . . that all that can be required of the tribunal
that has to decide on a question of foreign law is that it should

receive and consider all the evidence as to what the foreign law
is und bend fide determine on that as well as it can.”

No witness will be competent to prove foreign law
unless he appear to have filled an official position, or to
be a practising member of the legal profession, or to
have been in some position in which it is probable that
he would have acquired a practical acquaintance with

() Doe d. Devine v. Wilson, 10 Moo, P, C, 502, 530 ; Cobbett v.
Kilminster, 1 F, & F. 100,
(wx) See post, Book I11., ** Cogency.”

y) By 24 & 25 Viet. ¢. 11, 5. 1, the Courts are empowered to
remit a case to a Court of any foreign State to ascertain the law of
such State, if a convention has been entered into with such State,
See also post, pp. 147149,

(z) Cooper v, Cooper, 13 App. UCas, 88 Lyell v. Kennedy, 14 App.
Cas, 137,

() Mostyu v. Fabrigas, 1 Cowper, 161 Cockle, 10,  As to
Judicial Notice, see post, p. 1o,

(b) L. R 4 H. L. 134,
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the law in question (¢). In T'he Sussex Peerage Case (d),
a Roman Catholie¢ bishop in England was called to give
evidence as to the law of marriage at Rome. It appeared
that it was part of his official duties to decide for
spiritual purposes questions as to the validity of mar-
riages between Roman Catholies, and that for this
purpose he had to apply the law of Rome. It was held
that his evidence was admissible, as he was engaged in
the performance of important and responsible publie
duties, and that in order to discharge them properly he
was bound to make himself acquainted with the law in
question. A London hotel-keeper who formerly carried
on business as a merchant and commissioner of stocks
at Brussels was allowed to prove what the usage in
Jelgium is as to the presentment of promissory notes
there (¢). And the certificate of a foreign ambassador,
under the seal of the legation, hag been held evidence of
the law of the country by which he was aceredited (/). A
person who has acquired, by study in one country, a
merely theoretical knowledge of the laws of another
country is not competent to prove the laws of such
other country (9). Thus,in In re Twrner (h), Kegkewics, J.,
expressed “a strong opinion, which he thought was
shared by Jover, J., that a man who acquired knowledge
of the law of a particular country merely by study was
not competent to give evidence as an expert on that
law; it was essential that he should be a professional
man, or should hold some official position, in the State
in question. Certainly he thought that study alone was
no sufficient qualification.” A legal practitioner, prac-
tising before the Privy Council, is not an expert qualified
to give evidence in the laws of those countries for which
(¢) Veawder Dowelt v, Thellusson, 8 C, B, 812,
() 11 CL & F. 134

(¢) Vander Donekt v. Thellusson, supnd.,

(/) In the Gonds of Klingeman, 3 8, & T 18,

(9) Bristow v, Secqueville, 5 Ex. 275 Cockle, 79; In the (fomls

of Bonelli, 1 1. D. 69,
(#) [1906] W. N, at p. 27

¢
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the Privy Council is the ultimate Court of Appeal (i).
But in one case the afidavit of an English solicitor
and notary, practising in London, who stated that he
had for many years had practice and experience in the
laws of Chili, was accepted as evidence of the laws of
that country in a probate action (k).

Foreign law cannot be proved in England (1), as it can
in some countries, by books printed or published under
the authority of the Government of a foreign country,
and purporting to contain the statutes, code, or other
law of such country, nor by printed or published books
of reports of decisions of the Courts of such country,
nor by books proved to be ecommonly admitted in such
Courts as evidence of the law of such country. A witness
called to prove foreign law may, however, refer to laws
or treatises to aid his memory () ; and, if the witness
states that any text-book, decision, code, or other legal
document truly represents the foreign law which he is
called to prove, the Court may look at the treatise and
treat it and give effect to it as part of the testimony of
the witness (1). A question of foreign law, being one
of fact, must in every action be decided on evidence
adduced in that action, and not by a previous decision,
or on evidence adduced in another action (o).

The law has been stated very succinetly in the two
following cases.

In Baron de Bode's Case (p) Lord Dexwan, C.J.,
said :

*“The witness, upon being questioned as to the state of law in
France in 1789, refers to a decree of that date. The form of the

(¢) Cartiwrvight v, Cartwright, 26 W, R, 684,

(k) In the CGods of Whiteleyy, | 1899] P, 267 ; and see Wilson v.
Wilson, [1903] 1", 157.

(1) Sussex Peerage Case, 11 CL & F. at p. 134,

m) See Nelson v, Lord Bridport, 8 Beav. 338, and Swussex Peerage
Case, 11 CL & I at p. 116

w) Concha v, Murvietta, 40 Ch, D, at p. 53
ment of FArwEeLL, J., in n re Johnson, [ 190

(0) M*Cormick v. Garnett, 5 De G, M, & G,

(p) 8 Q. B. 208, at p. 200,

1; but see the judg-
] 1 Ch. at p. 831,
o7y
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question 1s, I think, immaterial ; in effect the witness is asked to
speak to the decree, It is objected that this is a violation of the
general principle that the contents of a written instrument can be
shown only by producing the instrument or accounting for the
non- lumluctlun But there is another general rule: “that the
uplnlnm of persons of science must be received as to the facts of
their science. That rule applies to the evidence of legal men; and
1 think it is not confined to unwritten law, but exte nds also to the
written laws which such men are bound to know. Properly speak-
ing, the nature of such evidence is not to set forth the contents of
tln written law, but its effect and the state of law resulting from
it. The mere contents, indeed, might often mislead persons not
familiar with the particular system of law; the witness is called
upon to state what law does result from the instrument.”

And in Di Sora v. Phillipps and others (g) Lord
CuervsForp said :—

“This case . turns upon the construction of one short clause
in a written contract executed in a foreign country. Hence has
arisen the necessity of having recourse to witnesses skilled in the
law of that country, in order to assist the English judge in his duty
of construing the clause in question, . . . The limits within which
experts in fnn ign law (always assuming their eredibility) are to be
authoritative in cases in which their aid is required seem never to
have been exactly defined. There ix no doubt that where the
knowledge of the law of a foreign country is necessary for the
dvtvmnmmnu of a case by an Iall"lhh uulw or jury, the -ml\ way
in which it can be made known to them is by having it proved as
a fact by persons competent to inform them of its existence.”

And again (r)—

“The office of construction of a written instrument, whether
foreign or domestic, brought into controversy before our tribunals,
properly belongs to the judge. In the case of a foreign instru-
ment he nec wmmh rwlum s some person’s assistance,  In the first
{tluw he must have a translation of the instrument, a translator
eing . . . a witness as to the meaning and al<o the grammatical
construction of the words, e must then have the wuy cleared for
him by explanatory evidence of any words which are of a technical
description, or which have a peculiar meaning, different from that
which, literally translated into our langunge, they would bear; and,
if there is any established pnnuph»nl construction of the parti-
cular instrument by the foreign tribunal, proof of it must be given.
But, the witnesses having supplied the judge with all these facts,
they must retire and leave his sufficie ntly informed mind to his
own proper office—that of ascertaining for himself the intention of
the parties, or, in other words, of u-ndnnnl' the language of the
instrument in question.”

(¢) 10 H. L. Cas, 624, at p. 636,
(r) Lbid., p. 639,
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I1. Opinion Evidence of Non-experts.

The second class of cases in which evidence
of opinion may be given (as already stated, ante,
pp. 40, 41) comprises those in which direct or
positive evidence of facts is practically unattain-
able, and in which witnesses must speak, if at
all, as to their opinion or belief.

Thus, on questions of identity(s), appearance or age(?),
condition or resemblance («), of persons or things, and
the like, evidence of opinion or belief is generally
admitted, as such matters are essentially matters of
opinion, and as a rule no witness can swear positively as
to them.

For instance, in the case of Fryer v. Gathercole (z), a
witness was called to identify a certain pamphlet. She
swore that she ““ believed " the document produced to be
that in question, but she could not swear positively that
it was so. It was held that this was proper evidence of
identification of the pamphlet. Porrock, C.B., said :—

“The witness could say no more than this: ‘1 believe the copy
of the pamphlet produced to be the same with that which I received
from the defendant, because when I lent that copy to other persons
it was returned to me, and I had no reason to believe it otherwise
when I last got it back. T then for certainty put my name to it.’
1f the name had been written in the first instance, no doubt could
have arisen. . . . As has been truly argued, there are many cases
of identification where the law would be rendered ridiculous if
positive certainty were required from witnesses, . . . The evidence
in this case was therefore properly received; any objection to it
goes merely to its value.”

And Parkg, B., said :—

“In the identification of a person you compare in your mind the
man you have seen with the man you see at the trial (4). The
same rule belongs to every species of identification.”

(8) Fryer v. Gathercole, 13 Jur. 542 ; Cockle, 80.

(¢) R.v. Cox, [1898] 1 Q. B. 179,

(u) Lucas v. Williams, [1892] 2 Q. B. 113,

x) 13 Jur. 542; Cockle, 80.

y) As to evidence of the identity of the prisoner, see R, v,
Betridge, 73 J, P. 71,
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Although this rule is clear, there appear to be few
decisions on the subject. But the necessity and reason
for the admission of such evidence seem so plain that it
is constantly acted on without objection.

It should be observed that the proof of handwriting by
persons who are acquainted merely with the handwriting
and are not experts (dealt with on p. 46, ante) strictly
comes under this head. They only speak as to their
opinion.
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CANADIAN NOTES.
EVIDENCE OF EXPERTS

A physician may strengthen his memory by referring
to works which he considers good authority, and counsel
may read extracts therefrom to him, and obtain his
judgment thereon. An illustration is for this purpose
as much a part of the book as the text,and it may, when
thus referred to, be shown to the jury. Brownell v.
Black, 31 N. B. 594.

It is not admissible to ask medical witnesses on
cross-examination what books they consider the best
upon the subject in question and then to read such books
to the jury, but they may be asked whether such books
have influenced their opinion. Brown v. Shepherd, 13
U.C. Q. B. 178.

In an action against a surgeon for malpractice in
operating on a patient’s eyes, medical witnesses were
called who, having heard the evidence, stated that the
disease was not such as defendant deseribed it to be, but
of a different character. A witness skilled in diseases of
the eye who had heard the testimony of the defendant
and the other witnesses was asked the following question :
“Is the statement, of the medical case, as given by the
defendant in evidence, reconcilable with the facts,
assuming them to be true, as given by the other
witnesses ?” 1t was held that the question was improper
as the answer to it would involve an opinion by the
witness, not only as to the truth of what the other
witnesses had sworn to, but also the meaning of the
words they had used.
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The matter is thus stated in the head-note. But
Kixg, J., said he agreed, although he hardly thought that
the question ecomplained of required that the witnesses
should pass upon the truth of the testimony referred to
them ; but apart from this the question referred to
seemed objectionable. Facts and scientific inferences
from known or assumed facts were matters of proof, but
the comparing and distinguishing, or reconeciling of
testimony was not a matter of proof at all, but was the
proper work and office of the jury. Diflin v. Dow, 22
N. B. 107.

Where the plaintiff was suing for malpractice, and a
medical man was called for the defence who said that
from the evidence given by the defendant and the
evidence throughout the case he could not say that the
defendant’s treatment was bad surgery, the plaintiff
proposed to call a witness in reply to show that from
what the defendant stated at the trial, the treatment was

bad surgery.

Per Cameron, J., conearred in by the other members
of the Court, “ I am not prepared to say that if the defen-
dant had, by his evidence, shown a course of treatment
different from that indicated by the evidence for the
plaintiff and not covered by that evidence the plaintiff
would not have had in reply the right to show that such
new treatment would have been objectionable. But here
the alleged malpractice was the use of the primary
bandage and applying it too tightly. The use of the
primary bandage was admitted and justified as proper;
that it was applied too tightly was asserted on the one
hand and denied on the other, and it wag admitted that
if the bandage had been too tightly applied or allowed to
remain too long after becoming tight by the swelling of
the arm, it would have been bad surgery. The issue
was one, therefore, rather upon the facts as to whbat the
treatment had been, and there was no room for medical
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opinion by way of reply to the defence.” Van Meer v.
Farewell, 12 O, R, 285.

The fact that sparks of a large size escaped from the
smoke-stack of a steamboat was held to be admissible as
evidence of the defective construetion of the smoke-stack,
but the opinion of witnesses was rejected to the effect
that, having regard to the force and direction of the
wind, sparks of the size actually emitted could be carried
80 as to ignite the building for the destruction of which
the action was brought. It was considered that evidence
of this character was too conjectural. Peacock v. Cooper,
27 0. A. R. 128.

Foreign Lauw.

“Where the opinions of experts on foreign law are
conflicting, the Court will examine for itself the decisions
and text books of the foreign country, in order to arrive
at a satisfactory conclusion.” This extract from a head-
note embodies a dictum of Haaarry, C.J., founded on
the Privy Council case of Bremer v. Freeman, 10 Moo.
P. C. 806, in which, as Hagarry, C.J., remarks, * Lord
WensLeypALE'S judgment very fully analyses the reports
and text writer's views.” Rice ¢t al. v. Guun et al., 40. R.
579.

Is 1':."[11 rt ul»ll“!/v d to T .\'ll:l_l/ !

A witness refused to testify until paid the proper fee
as an expert. It was held by Mereniry, C.J., and the
Divisional Court of Ontario that he could not refuse.
No English case was cited at the argument, but a Scotch
case was referred to in the judgment, deciding that an
expert was not a compellable witness and that he could
refuse to attend unless he got what he considered an
adequate fee. This authority was not followed. The
weight of authority in the United States was said to be
to the effect that no such exemption exists as that
recognized by Lord McLareN in the Scotch case referred
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to, and the law is stated by Merepirs, C.J., to be that an
expert cannot refuse to give his evidence even though
it may require the use of technical knowledge or skill to
answer the questions asked : ““ But it would be quite
another matter to require an expert witness to qualify
himself to give an opinion by an examination of the
person or thing as to which his opinion is asked, or by
doing anything else that would require study or prepara-
tion, and I am not to be understood as referring to such
a case, but to cases where the witness is able, from the
knowledge or skill he possesses, to give an answer to
the question propounded to him.” Butler v. Toronto
Mutoscope Co., 11 0. L. R. 12.

Number of Experts Allowed, ete.

In the case of Dodge v. The King, 88 8. C. R. 149,
the referee under the Exchequer Court Act entirely dis-
regarded the statute, Fdward VII., ¢. 9, amending the
Canada Evidence Act, 1893, allowing only five expert
witnesses to be called without leave by either side on the
trial of such a case. It was questioned whether the
testimony of the extra witness, no objection having been
made, was under the circumstances valid, but the point
does not seem to have been decided.

It was held in Bryce et al. v. Canadian Pacific Rail.
Co., 18 B. C. 96, that when the Court is assisted by
nautical assessors whose duty it is to advise on matters
of nautical skill and knowledge, the evidence of witnesses
tendered for expert testimony will not be received,
following T'he Kestrel (1881), 6 P. D. 182,

Opinion Evidence Rejected.

In Corporation of Stafford v. Bell, 6 O. A. R. 273,
Parrerson, J. A., made some very strong observations on
the impropriety of evidence consisting of opinions given
by surveyors, as experts, as to the proper way to make a
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survey, as to which the statute lays down the method
of doing the work. His observations are as follows:
““ Such opinions eannot assist, and may mislead. When
given on a trial by jury, they are most objectionable.
It is the duty of the judge to declare the law as to a
survey made under the statutes, just as it is his duty to
rule upon the law on any other subject. When such
evidence is given to the jury, the impropriety of its
reception is apparent from the consideration that the
judge may have to lay down the law as very different
from that stated by the witness.”

In an action of libel it is not proper to ask a witness
whether in his opinion, the alleged libel is likely to cause
injury to the plaintiff’s business. The answer objected
to in the case below cited was that, in the opinion of
the witness, allegations that a newspaper can be bought
must injure its dignity. Hacanry, C.J.0., having ex-
pressed some doubt whether some such question might
not under some circumstances be relevant, Burrox,
J.A., said, “ T cannot say that I have the slightest doubt
that the evidence was properly objected to and was im-
properly received. It was not evidence. It was the
expression of a witness upon a point on which the jury
alone were the proper parties to decide, and it is
unfortunate that it was admitted, because it imposes
upon the Court the difficulty of deciding whether some
substantial wrong or damage may not have been
occasioned by the admission of the evidence.” Journal
Printing Co. v. Maclean, 23 0. A. R. 324,

In an action for negligent driving, the defendant was
asked by his counsel whether anything more could have
been done than was done to prevent the collision which
occurred. This was held improper, as being the point
which the jury had to decide; and that the defendant
should have stated the facts—without giving his opinion
—and left it to the jury to determine whether Le could

co
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have done anything more than he did to avoid the
collision. Courser v. Kirkbride, 28 N. B. 404.

On the question whether a trustee has acted honestly
and reasonably, within the meaning of the provisions
relating to the relief of trustees who have so acted, the
opinions of bankers and others, that the trustee has so
acted in the course he has taken, is not admissible. The
general rule applies, that mere personal belief or opinion
is not evidence. Semble, that such kind of opinion
evidence may be given where the opinion is shown to
have been prevalent in the neighbourhood, and to be
concurrent with the transaction. Swmith v. Mason, 1
0. L. R. 594.

In an action for the loss of a scow used in conveying

deals to a ship, it was held that a witness could not be
asked for the purpose of proving negligence, whether
it was good or bad management for the defendant to
have three scows passing to the ship at the same time,
the question not being a matter of science, art or trade.
Mc¢Nair v. Stewart, 24 N, B. 471.

Opinion as to Literary Style.

In the case of Scott v. Crerar, which was an action
for libel, the plaintiff tendered evidence as to the
defendant’s style of composition.

Cameron, C.J., said, * There remains the further
question, was the evidence of the defendant’s style,
tendered by the plaintiff, properly rejected? . . . The
plaintiff wished to prove not merely that the defendant
spoke or wrote in a way to resemble the style of the
circulars, but that in fact he had a style peculiar to him-
self, from which those familiar with it would, after the
manner of experts, be able to say, as far as their belief
and opinion went, that they could identify the plaintiff's
composition, no matter by what pen the composition
was made visible.”
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The learned judge then referred to’ Brooks "v.
Tichbourne, 5 Ex. 929, where letters written by the
plaintiff were held admissible to establish the fact that
plaintiff spelt the name Titchborne, and proceeded :
“The distinction between admitting evidence of the way
in which a man spells a word, and evidence of his style
of writing was drawn by Baron Parke, in Brooks v.
Tichbourne. He said, at page 921, ‘ But we think this
is not like the case of the general style and character of
handwriting. The object is not to show similarity of
the forms of the letters and mode of writing a particular
word or words, but to prove a peculiar mode of spelling
a word which might be evidenced by the plaintiff
having orally spelt in a different way, or written it in
that way, once or oftener in any sort of characters, the
more frequently, the greater value of the evidence.’ That
the defendant in the present case had used all or any of
the expressions used in the circular, it was competent
for the plaintiff to prove, and this he was permitted to
prove, and the time and manner of their use. . . . But
the evidence was, I think, properly rejected of the opinion
of witnesses that the circulars were written by the
defendant.” Inthe Appeal Court, among other rulings,
it was held, reversing the judgment of the Common
Pleas Division, that evidence of the defendant being in
the habit of using certain uncommon expressions, and
which occurred in the letter, was improperly rejected,
but semble, that a witness could not be asked his opinion
as to the authorship of the letter, and per Burron and
OsLEer, JJ.A., evidence of literary style, on which to found
a comparison, if admissible at all, is not so otherwise
than as expert evidence. Scott v. Crevar, 11 0. R. 541,
14 0. A. RR. 152.

Handwriting.

In an action for libel, the only evidence of publica-
tion was that of the publisher of the paper in which the
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libel written by a correspondent to the paper had
appeared. The publisher swore that he had received
the manuseript with the letter accompanying it, written
by the defendant, and after publishing the correspond-
ence, had thrown it into the waste-basket, from which in
the usual course of things it would be thrown into the
fire. After this, the witness had received a letter from
the defendant in reference to the article, and on the
strength of this letter, and his recollection of the writing
in the alleged libel, he was able to say that the
defendant was the writer. The case is treated as a novel
one by Gwysng, J., who dissented from the judgment of
the Court, but Parrerson, J., said: * In ordinary cases
the witness has to compare two things, one existing only
in his mind and the other being before him. . . . He
finds that they correspond and therefore concludes that
the writing before him is by the same person whose
handwriting is the exemplar in his mind. The present
case is nearly the converse. There are two things, one
mental, being the recollection of the writing the witness
threw into the waste-basket after reading the proof, the
other before him in the letter from which he became
acquainted with the defendant’s handwriting. He com-
pares them and finds that they correspond, concluding
therefrom that the same person wrote both manuseripts.”

Defendant was asked, in eross-examination, having
denied that he wrote the libel, whether he had not
changed his signature since the publication in an effort to
bafile the plaintiff in his proof of the case. Parrrrson, J.,
held that while he could be eross-examined to this effect,
his answers were final, and the fact that he had so
changed his signature could not be affirmatively proved
by the plaintiff, but the majority of the Court held,
Grwynse and Parrerson, JJ., dissenting, that there was no
error in counsel for the plaintiff showing to the jury
specimens of the defendant’s handwriting, and then
putting them in evidence, and that the jury had no right

L.E. ¥
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to see them unless the plaintiff did put them in.
Alexander v. Vye, 16 8. C. R. 501.

A letter signed Henry Lye, as secretary of a defendant
insurance company, received by the plaintiffs from the
head office of the company, was admitted in evidence for
the purpose of proving, by comparison, Mr. Lye's signa-
ture to other letters on the same subject. The policy of
insurance which the plaintiff had received from the
defendant company, and upon which plaintiff had paid
and the company received the premium, purported to be
signed by Henry Lye, secretary. The policy had been
destroyed by fire.

It was held that the letter written from the company's
office was properly used to prove the handwriting by
comparison. Bowes v. National Insurance Co., 20 N. B.
437.
The action being on a promissory note, plaintiff
swore that the deceased had signed it. A mortgage pur-
porting to be signed by the defendant was produced, but
no evidence given of any comparison of the signatures.
The mortgage bore an endorsement by the registrar
which was made by statute primd facic evidence of the
due execution thereof. The judge looked at the signa-
ture and made the comparison for himself between it
and the signature to the note.

It was held that he could do this and that the evidence
80 afforded was sufficient corroboration of the evidence
as to the signature on the note. Thompson v. Thompson,
4 0. L. R. 442,

In an action on a note, the plaintiff put in a bond
admitted to have been signed by the defendant and
called no witness, contending that the jury might com-
pare the two writings and find their verdiet thereon.
Gawur, J.,at the trial held that this eould not be done and
nonsuited the plaintiff. Per Morrison, J., the nonsuit

® P e B e e -
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was right. Per Winson, J., it was wrong. King v. King,
80 U.C. Q. B. 26.

Identification of Seal.

Where a witness stated that he had had good oppor-
tunities, which he described, of observing and knowing
the seal of a corporation, and that he believed the seal
to be their seal, both from the impression itself and
from seeing the signature of the party whose name was
attached to it, with whose handwriting he was acquainted
Held, that this evidence, though not conclusive, was
sufficient to go to the jury to authenticate the seal. Doe
e.d. King's College v. Kennedy, 5 U. C. Q. B. 577.

r2




CHAPTER III.

WHAT

THIRD PERSONS DID

BACK OF

OR SAID

A PARTY.

BEHIND THE

Wiar other persons did or said behind the back
of either party to an action is, as a rule, inadmissible
as evidence against that party. By “a party”
here is meant in a civil case either the plaintiff or
the defendant ; in a eriminal case, the prisoner but
not the prosecutor,

What a person did, however, will always be
received more readily than what he wrote or said,
provided that it directly leads up to or explains the
matter in issue, or is otherwise sufficiently connected
therewith. The Court regards rather a man’s acts
than his words («). Hence this chapter is divided
into two sections, which deal respectively with what
third persons did and with what third persons said ;
and in the word * said ” is inciuded anything printed
or written.
I. What other Persons did.

Lvents that ocenrred behind the back of a party
cannot, as a rule, be given in evidence against him,
unless they clearly lead up to or explain some
matter in issue, or are otherwise so connected with
it that an inference can reasonably be drawn
from them respecting the matter in issue. As

() He Steer, 3 11, & N, o4,
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Brackwsurn, J., says in Castrigue v. Imrie (an),
“a judgment of convietion on an indictment for
forging a bill of exchange, though conclusive as to
the prisoner being a convicted felon, is not only
not conclusive, but is not even admissible evidence
of the forgery in an action on the bill, though the
conviction must have proceeded on the ground that
the bill was forged.” But where a man is arraigned
for stealing goods, the fact that the prosecutor left
the goods safe and sound in their proper place an
hour before they were stolen would be admissible.
So also would the fact that the prosecutor marked
certain coins behind the back of his shopman, in
whose pocket they were subsequently found.

Many instances can be found in the books which
illustrate this general proposition. Thus, on a prosecu-
tion for receiving goods knowing them to be stolen, the
original theft must be proved against the receiver just
as strictly as if the thief were being tried for larceny,
but by such evidence only as is admissible against
the receiver. Anything which the thief said behind
the back of the receiver is inadmissible against the
latter. Any confession of guilt made by the thief when
charged with the erime will be excluded (b); and the
jury must disregard the fact that, as sometimes happens,
they have just heard the thief plead guilty to the larceny.
It is, however, open to the prosecution to call the thief
as a witness on this issue, as on all others. If under
examination on the trial of the receiver he admits his
guilt in the witness-box, this is some evidence to go to
the jury; but, if uncorroborated, it is entitled to little
weight ; and it is the duty of the judge to warn the

(ea) 1. R, 4 10 L. at p. 434,
(6) B.v. Swmith, 18 Cox, 470.
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jury that it is unsafe to convict the receiver on the
uncorroborated evidence of the thief (¢).

In an action for false imprisonment on a charge of
receiving stolen goods (d), where the defence was that
the defendant bond pide believed that the plaintiff knew
that they were stolen, a new trial was moved for in the
following circumstances :—The defendant had made an
oyster bed in the Menai Strait; the local fishermen
disputed his right to do so, and dredged for oysters
there. The plaintiff bought oysters from one of them,
and took them to Liverpool. The defendant, having
been informed that the oysters were taken from his bed,
caused the plaintiff to be taken into custody. At the
trial of the action the defendant tendered the record of
the conviction of one Owen at the previous Carnarvon
assizes for taking oysters from the same bed for the
purpose of showing that the defendant acted bond fide
and under the belief that the plaintiff had in his posses-
sion stolen oysters. The judge rejected the document,
and the Court upheld the rejection. Porrock, C.B. (¢),
said :—

“The only ground on which the defendant could have used it as
evidence of bona fides would have been to show the impression which
it might have made on his own mind, and not as proof of the fact
of the conviction itsell, For that purpose it was perfectly competent
for him to prove any communication made to him on which he
might form an opinion.  But the conviction itself never had been
placed before him, neither did it appear that he was present at the
trial ; if he had been, he might himself have given evidence of all

that passed, but the conviction itself as a document never could
have produced any effect on his mind, for he never saw it.”

In Spargo v. Brown (f), the question was, whether the
plaintiff was tenant to the defendant, Hugh Brown, who
had levied a distress for rent alleged to be owing, or
to his brother John Brown. The plaintiff had paid rent

(¢) R.v. Robinson, 4 F. & F. 43; and see R. v. Tate, [1908] 2
K. B. 680,

(d) Thomas v. Russell, 9 Ex. 764,

(€) Thid. at p. 765.

(/) 9B &0 935, cited in Zn re Holland, [1902] 2 Ch, 379.
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to John, but the defendant, to show that the money had
been paid to John as his (the defendant’s) agent, offered in
evidence accounts rendered to him in that capacity by
John. It was objected that John Brown, not being dead,
ought to have been called as a witness. The judge
rejected the evidence on this ground, and the full Court
upheld his ruling. LirrLepave, J., said :

“The general rule is, that where a person is living, and can be
called as a witness, his declaration, made at another time, cannot
be received in evidence.”

And Baviey, J., said :—

“The general rule is, that every material fact must be proved
on oath.  There is an e tion to that rule, viz., that the declara-
tions of a party to the record, or of one identified in interest with
him, arve, against such party, admissible in evidence ; but,
;__"vln‘l‘:|||)' ~|w;|kll|:. mere declarations not upon oath are not
evidence, The acts of a party may be evidence; but here the
defendant merely produced a paper in the handwriting of
John Brown, without showing that he was identified with the
plaintiff. *

18

It is equally inadmissible to prove thav a person not
before the Court treated an individual as sane, as it is to
gshow that in an oral or written statement he called him
sane., This was to a great extent the ground of the
judgment in Wright v. Doe (¢), in which case the judges
in the Exchequer Chamber held, on an issue of devisarvit
vel mon, that letters written to the testator by different
persons since deceased, and who had been well acquainted
with the testator, eould not be received in evidence on a
question of his sanity. The Court held that the letters
were not receivable as mere declarations of deceased
witnesses, or as proof of treatment, but that they would
have been received if the letters were connected with
any act of the testator relating to them by which
intelligence was indicated, as, for example, if he had
answered them. Parkg, B., said :

“The question is, whether the contents of these letters are
evidence of the fact to be proved upon the issue; that is, the

(y) 4 Bing. N. (. 489 ; Cockle, 45,
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actual existence of the qualities which the testator is in those
letters, by implication, stated to possess; and these letters may
be considered, in this respect, to be on the same footing as if they
had contained a direct positive statement that he was competent
For this purpose they are mere hearsay evidence, statements of
the writers, not on oath, of the truth of the matter in question,
with the addition that they have acted upon the statements on
the faith of their being true, by thus sending the letters to the
testator. That the so acting cannot give a sufficient sanction for
the truth of the statements is perfectly plain, for it is clear that if
the same statements had been made by parol or in writing to
n third person it would have been insufficient. Yet in both cases
there has been an acting on the belief of the truth, by making the
statements, or writing and sending a letter to a third person ;
and what difference can it possibly make that this is an acting
of the same nature by writing and sending the letter to the
testator * "

This decigion was affirmed by the House of Lords (¢9).
Again, the conduct, intention, or course of dealing
between two parties cannot be shown by evidence of the
conduet, intention, or course of dealing, or of similar
transactions, between one of them and a third party; still
less of transactions between entirely different parties (k).
Such evidence is said to be res inter alios acta, and will
be rejected as irrelevant to the issue, unless, indeed, it
is part of the res geste, or shows some transaction
sufficiently connected with that in question, and so tends
to throw light upon the question at issue (i). The fact
that A. contracted or dealt in a particular manner with
B. is no evidence that he meant to contract or deal in
the same manner with C. Thus, in an action for goods
sold and delivered, in which the defence is that the
plaintiff sold them to the defendant on certain terms,
the defendant cannot show that the plaintiff had sold the
same quality of goods to other persons on such terms,
for the fact that a man has once or more acted in a
particular way does not make it probable that he so
acted on the occasion in question; and the admission of
guch evidence would be fraught with the greatest
(99) 5 C1. & F. 670.

() Kent v. Fittall (No. 3), (19091 1 K. B. 215.
(¢) Milne v. Leisler, 7 11, & N. 786 and see post, pp. 62, 63,
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But where in an action for work
done to some houses the defendant denied that he was
personally interested in the property, the plaintiff was
allowed to call other persons as witnesses who had done
work or supplied materials on the personal order of the
defendant to and for those houses (1).

In an action by a brewer against a publican, where
the issue was as to the quality of beer supplied by the
former to the latter, Lord Errexsorovan refused to let
the plaintiff call witnesses to show that he supplied them,

inconvenience (7).

at the time in question, with good beer. His lordship
said :—
“ This is res inter alios acta.  We eannot here inquire into the

quality of different beer furnished to different persons, The
plaintiff might deal well with one, and not with the others ™

His lordship’s decision might have been otherwise if
it had been shown that the beer sold to all was of the
same, brewing (m).

So, where the issue was whether the plaintiff, a
tradesman, had given credit to A.’s father, evidence that
other tradesmen had given credit to the father was
rejected (n). In an action for slander alleging mal-
treatment of boys at a school, evidence of the treatment
of boys at other schools, offered to prove what is proper
treatment, was rejected (0); and where the action was for
withdrawing scholars without a quarter’s notice, according
to a prospectus of terms, which the plaintiff swore the
defendant had received, it was held that, although another
person called as a witness might state that she had never
received any prospectus while her children had been at
the school, because this evidence bore on the usual course

() Hollingham v. Head, 4 C. D. (Nx.8.) 388; Cockle, 63: of
Howard v. Sheward, 1., R, 2 C. P. 148,

(k) Woodward v. Buchanan, L.R. 5 Q. B. 285

U) Holcombe v, Hewson, 2 Camp. 391.

(m) Stephen’s Dig. Law Ev., mrt. 10.
(n) Smith v, N wlhins, 6 C, & P. 180,
(0) Boldron v. Widdows, 1 C. & P. 65.




62 REeLEVANOY.

of the plaintifi's dealing, yet she could not prove that she
had taken her children away without notice and without
being called on to pay a quarter’s salary, apparently
because this might have been merely a matter of special
arrangement with her (p). 8o the terms on which one
tenant holds are no evidence of the terms on which
another tenant holds under the same landlord (4). An
award in favour of a party to a former action is not
evidence for a party to a subsequent action, claiming by
paramount title, as against a party who claims through
the person against whom the award was made (). In
an action to recover money paid to a third person, the
receipt given by the latter to the plaintiff is not per se
evidence against the defendant (s).

It will be observed that, whenever an act between third
persons has been received, it has been either connected
presumptively with the party who is to be affected by it,
or has been invested with a primd facie relevancy by
evidence of an original unity of nature or title. Unless
some such privity or connection is first proved extrinsic-
ally, the transactions of third persons are inadmissible (¢).

On a similar principle, a plaintiff suing for personal
injuries can prove that other accidents had occurred
at the same place in order to show its dangerous
character (¢t). The defendant, to rebut this inference,
can also show that in places exactly similar no aceidents
had occurred (u).

But the general rule excluding such evidence of the
acts or conduct of other persons is subject to the

(p) Delamotte v, Lane, 9 C, & P, 261,

(¢) Carter v. Pryke, Peake, 95,

(r) Wenman v. Mackenzie, 5 B, & B. 447,

(8) Carmarthen and Cardigan Rail. Co. v. Manchester and Milford
Rail. (%o,, 1. R. 8 U, 1. 685.

(t) Per MAULE and BosaNqQuer, JJ., in Taylor v. Parry, 1 M. &
G.614; Petrie v. Nuttall, 11 Ex. 569.

(tt) Moore v. Ransome, 14 T. 1. R. 539.

() Manning v. London and North Western Rail, (., 23 T. 1. R.
222 ; cf. Folkes v. Chadd, 3 Doug. 157.
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limitation already stated, that where they directly lead
up to or explain, or are sufficiently connected with, the
matter in issue, then such acts and conduet may be
admitted.

Thus, a custom of trade may sometimes be proved
by showing what is the custom of the same trade in a
different place. So, evidence of the custom of fisheries
off Newfoundland is evidence of the custom of similar
fisheries off the coast of Labrador (v); and evidence of
a usage in the London colonial market, which makes
a broker contracting on behalf of an undisclosed
principal personally liable unless he discloses his prin-
cipal within three days from the date of the contract,
has been admitted as relevant to show a similar
custom in the London fruit trade, on the ground that it
was evidence of a usage in a closely allied trade in the
same place, and tended to corroborate the evidence as to
the existence of such a usage in the fruit trade (2).
Again, parish books were held to be evidence of the
practice of the parish against a member of the vestry,
although they related to proceedings of the vestry before
he became a member (y).

The enstoms of one manor are not, as a rule, evidence
of the customs of another manor(z). But such evidence
may be admitted on proof that the two manors were
once united. Such proof may be afforded by showing
that they belong to the same lord, that the same
deseription of tenants has existed in each, and that their
leases have been granted in the same terms. In such a
case, the usage which has prevailed in one part, and
which is therefore evidence to explain the meaning of a
grant there, is evidence to explain a grant expressed
in similar terms as to any other part of the old manor («);

(v) Noble v. Kennoway, 2 Doug. 510,

() Fleet v. Murton, 1.. R. 7 Q. B. 126.

(y) Cooper v. Ward, 6 C. B, (¥.8.) 30,

(z) Marquis of Anglesea v. Lord Hatherton, 10 M. & W. 233.
(a) Per BAYLEY, ., in Rowe v. Brenton, 8 B. & C. 764,
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but the unity or original identity of the manors must be
clearly shown, and the mere fact of their being in the
same leet, or parish, is not sufticient ().

Where a letter from the defendant, in answer to a
letter written on the plaintiff’s behalf, was proved to
have been seen by the plaintiff, it was admitted in
evidence against the latter.

The most recent illustrative case is Clifford v.
T'imms (), where articles of partnership hetween plaintiff
and defendant, who were dentists, provided that either
of them could give the other notice in writing to dissolve
the partnership, if that other should at any time during
the continuance of the partnership (inter alia) he guilty
of professional misconduct. The defendant gave plaintiff
notice in writing, and plaintiff brought his action for a
declaration that the notice was void and the partnership
still subsisting, and for an injunetion. The defendant
offered, in justification of his notiee, as evidence, an
order of the General Medical Council made under the
Dentists Aet, 1878, directing the Registrar to erase the
plaintiff’s name from the Dental Register on the ground
that it had been proved to their satisfaction that he had
been guilty of conduet which was infamons or disgraceful
in a professional respect. He also offered as evidence
the report of the Dental Committee as to plaintifi’s
conduet upon which the order had been based. The
evidence was held by Warrinaroxn, J., to be inadmissible
both as to the report made, and as to the fact that the
General Medical Council had erased plaintifi’s name
from the Dental Register, it being in effect res inter alios
acta. This decision was overruled by the Court of
Appeal, which decided that the order (and apparently
the report) was admissible, the order being considered
in the light of an inquisition or judgment in rem, as the
General Medical Council had committed to them by

B) Per Land AviNcen
[1907] 1 Ch. 120

10 M, & W, 2
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statute the sole right of adjudicating on such matters (d).
But it must be observed that this decision lays down no
general rule as to judgments between private individuals
in any matter of ordinary private concern. Such a
judgment, obtained against A., is not admissible in a
subsequent action against B.

On the other hand, whenever proceedings which relate
to o matter of public interest have been brought in any
Court or any other tribunal legally entrusted with
judicial powers in the matter, the judgment, decree, or
inquisition which embodies the decision of that Court or
tribunal is admissible against all persons as evidence,
although it is not conclusive as against those who were
not parties to the proceedings.

Thus, in an action for trespass to a several fishery in a
navigable tidal river, the defendants justified on the
ground that the public had the right of fishing. As
evidence of possession and user the plaintiff tendered
(inter alia) the proceedings and decree in 1687 in a
* possessory suit "’ brought in the Court of Chancery in
Ireland by C. (the plaintifi’s predecessor in {itle) against
strangers to the present action, by which decree an
injunction was awarded to quiet C. and his under-
tenants in such possession of their fishing as they had
at the time of exhibiting the bill, and three yecars
before, to continue until evicted by due course of law,
both parties being at liberty to take proceedings at law
against each other for ascertaining their titles. It was
held that, as the decree was a solemn and final
adjudication and not collusive, and as it could not have
been nade except upon proof of unbroken user and
enjoyment for at least three years before the bill,
inconsistent with any actual exercise at that time of a
publie right of fishing, the proceedings and decree were
adwmissible (¢).  And a verdict against one defendant in

(o) [1907] 2 Ch, 256,
(¢) Neall v, Duke of Devonshiire, 8 App. Cus, 1355
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trespass upon an issue of a justification of a publie right
of way, negativing such right, is evidence in trespass
for breaking and entering the same close against
another defendant who justifies under the same right ( /).
The right claimed by both defendants being the same
public right, both stood in the same relation to the
plaintiff.

Certain judgments of our Courts are called **judgments
in rem,” and these are conclusive on everybody, and
therefore admissible in evidence against everybody. A
judgment in rem may be defined as “an adjudication
pronounced upon the status of some particular subject-
matter by a tribunal having competent authority for that
purpose.”  Such an adjudication, being the solemn
declaration of the properly accredited Court, which has
the best right so to adjudizate, concludes not merely the
parties to the action and their privies, but all persons,
from asserting the contrary.

The distinetion between these judgments and ordinary
judgments (or judgments in personam) was laid down in
Castrique v. Imrie (g), where BLacksury, J., in advising
the House of Lords, said :—

“Some points are clear. When a tribunal, no matter whether
in l‘n;:l.unl or a foreign country, has to determine between two
parties, and between them only, the decision of that tribunal,
though in general binding between the parties and privies, does
not affect the rig ghts of third parties; und if, in execution of the
judgment of suc ch a tribun: il process issues against the property of
one of the hllwmh, and some particular thnw is sold as being his
Lmrlu rty, there is nothing to prevent any third person setting up

is claim to that thing, for the tribunal neither had |mx~|luhnu
to determine, nor did determine, anything more than that the
litigant's property should be sold, and did not do more than sell the
litigant's interest, if any, in the thing. All proceedings in the
Courts of common law in England are of this nature, and it is
every day’s experience that wh«l« the sheriff, under a fieri facias
against A., has sold a particular chattel, B. may set up his claim to
that chattel either against the sheriff or the purchaser from the
sheriff. And if this may be done in the Courts of the country in
which the judgment was pronounced, it follows of course that it

(/') Reed v. Jackson, | East, 355.
(9) L. R. 4 1. L. at pp, 427—429,
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may be done in a foreign country. But when the tribunal has
junisdiction to determine not merely on the rights of the parties, but
also on the disposition of the thing, and does in the exercise of that
jurisdiction direct that the thing, and not merely the interest of
any particular party in it, be sold or transferred, the case is very
different. . . . Whatever it settles as to the right or title, or what-
ever disposition it makes of the property by sale, revendication,
transfer, or other act, will be hvlul valid in every other country
where the question comes directly or indirec !I) in judgment before
any other foreign tribunal. This is very familiarly known in the
cases of proceedings in rem in foreign Courts of Admiralty, whether
they be causes of prize or bu!tunn\, or salvage or lnlfultmu of
which such Courts have a rightful jurimli:-tiun fouuded in the
actual or constructive possession of the subject-matter.”

Judgments in rem include judgments in Courts of
Admiralty in causes of prize, bottomry, salvage, forfeiture,
or the like where the jurisdiction is founded on the actual
or constructive possession of the subject-matter (h);
maritime lien (i); condemnation of goods in Exchequer
cases (k); the actual grant of probate or administra-
tion (1) ; or analogous decrees in foreign Courts (m); but
not an adjudication as to the effect of a will (). The
same force is given to adjudications upon the status of
persons, as, for example, decrees of nullity or divorce (v),
but not as to domieil (p).

Moreover, judgments in rem are conclusive * not
merely as to the point actually decided, but as to a matter
which it was necessary to decide, and which was actually
decided as the groundwork of the decision itself, though
not then directly the point at issue” (g), but it must
clearly appear that a decision on such matter was actually
necessary to the judgment ().

(#) Castrigue v. Imrie, L. R. 4 H. L, 428, 429,

(¢) Minna Craig, ete. v. Chartered, ete., Bank, [1897] 1 Q. B. 460,

(k) Scott v. Shearman, 2 W. BL 977

() Concha v. Concha, 11 App. Cas, 511,

(m) dn ve T'rufort, 36 Ch. D. 600,

(n) Whicker v. Hume, 7 1. L. Cas. 124, 156,

(0) Duchess of Kingston’s C'ase, 1 Leach, C. C. 146 ; Scott v.
Attorney-General, 11 P. D. 128,

(p) Concha v. Concha, suprd.

(y) Per CoLERIDGE, J., in K. v, Hartington, 4 . & B, at p. 794,

(r) Concha v. Concha, supra; Ballantywe v. Mackinnon, [1896] 2
W B. 455,
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The distinction between judgments in rem and
judgments in personam may be well illustrated by certain
revenue cases (s). The condemnation of goods at the
suit of the Crown is conclusive against all the world, but a
conviction imposing penalties on the person committing
the illegality is not, though before the same Court and
concerning the same transaction (¢).

I1.

What Third Persons said.

Any statement made by a third person behind
the back of a party is not, in general, admissible
against him.  But to this rule there are several
exceptions,

(i.) Words accompanying a material act done
behind the back of the party are admissible in
evidence against him when such act is itself so
admissible, and the words in fact form part of the
same transaction, or res gesta. The words must
strictly accompany the physical act, and be uttered
at the time the material aet is done, or so shortly
before or so shortly after it that they may fairly be
deseribed as part of the same transaction. The
physical act and the spoken words must together
form one transaction. But apparently, so long as
the words do thus accompany the acts, it is not
material who used the words, It may be the doex
of the physical act, the person to whom the act is
done, or an onlooker.

Thus, as long ago as 1692, in Lhompson and wife v.
T'revanion (u), which was an action for an assault committed
(8) Seott v, Shearman, suprd.

1) Hart v, Macnamara, 1 Price, 151, n
) Skinuer, 402 ; Cockle, 39,
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by the defendant on the female plaintiff, Hour, C.J.,
decided that “ what the wife said immediately upon the
hurt received, and before that she had time to devise or
contrive anything for her own advantage, might be given
in evidence.” Again, in R. v. Fowkes (x) a man was shot
ina room ; his son, who was in the room at the time, saw
the prigoner look in at the window immediately before the
shot was fired, and at once called out, “ There's butcher”
(that being the name by which the prisoner was known).
At the trial the son was permitted to state not only that
he saw the prisoner, but what he eried out, although the
prisoner was not near enough to hear the exclamation.

In the case of R. v. Foster (y), where the prisoner was
tried for the manslaughter of a man by driving over him
with a cabriolet, a carter, who was passing at the time
and heard the dying man groan, was allowed to give in
evidence what the dying man said. Gurney, B., giving
judgment, said :

“ What the deceased said at the instant as to the cause of the
accident is clearly admissible.”

However, in 1. v. Bedingfield (z), where a man was tried
for murdering the woman he lived with, and the defence
was suicide, and evidence was tendered that the woman
rushed out of the room which she occupied with the
prisoner with blood streaming from her throat, and cried
out, “ See what Harry has done,”” this statement was held
inadmissible by Cocknury, C.J., on the double ground that
(a) it was not part of the res geste, inasmuch as her
statement was made after she had come out of the room
in which her throat was cut, and (b) it was not a dying
declaration, inasmuch as, though she was obviously dying
at that moment, she had no time to think she was, and
consequently made her statement without that absence
of hope of recovery and absolute belief in impending

(«) Stephen, Dig. Law Ev., art. 3.
(y) 6 0. & P. 325 ; Cockle, 40.
(z) 14 Cox, 341; Cockle, 39.
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death which the law accepts as the sole substitute for
the solemnity of an oath («). This decision was much
discussed and criticised (1), although it does not appear
to have been judicially dissented from, but it is not
inconsistent with any of the previous cases, as there was
no evidence to show how long an interval had elapsed
between the murderous act and the exclamation uttered
by the victim.

It was not cited in I. v. Gibson (¢), in which a con-
viction of quarter sessions was quashed by the Court for
Crown Cases Reserved on the ground that a statement
had been wrongly admitted as evidence. The prosecutor,
when walking down a street in which the prisoner lived,
received a wound from a stone. A lady, who was then
passing, said to the prosecutor, pointing to the prisoner’s
door, “The person who threw the stone went in there.”
The door was at once broken open and the house entered,
and the only persons found inside were the prisoner and
his father, who was in a drunken sleep. The prisoner
obviously was not present when the lady made this
statement, and there was no evidence that he heard it.
She was not called as a witness at the trial. Her state-
ment clearly ought not to have been received, as it did
not accompany the material act, nor was it part of
the transaction. Some little time must have elapsed
between the throwing of the stone and the moment
when the lady made the statement, as the prisoner had
had time to enter his house and fasten the door.

In an action for false imprisonment, the defendant
justified on the ground that he had given the plaintiff in
custody for forging a bill of exchange, which had been
dishonoured on presentment to the drawee. A witness
stated that he had accompanied the defendant to the
drawee, who refused to pay. He was then asked what

(a) See post, p. 81.
(h) .\'ln-p‘u-n, dig. Ev., art. 35 Taylor, 412, 509 ; Phipson, 46.
(¢) 18 Q. B, D. 537; Cockle, 222,
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the drawee had said at the time of the refusal. The
question was objected to, but the Court held that the
evidence ought not to be excluded. There were peculiar
circumstances in the case, but Tinpar, C.J., said :—

* Even if the inquiry before us had depended on the determina-
tion of the point whether evidence by the defendant of the
dishonour of the bill, and of the circumstances attending such
dishonour, was relevant to the question then before the jury, it
would have been difficult altogether to exclude such evidence on
the score of its irvelevancy " ().

On the same principle, proof has been received of the
language uttered by the holders of seditious meetings in
order to show the objects and character of such
meetings. In the same way evidence may be given of
the inscriptions on flags used at such meetings without
producing the flags themselves; for such inscriptions
used on such occasions are the public expression of the
sentiments of those who bear them, and have rather the
character of speeches than of writings (¢). Thus, a
foreign proclamation, contained in a printed placard,
posted up at Ibraila, was treated as an act done, and
was allowed to be proved by an examined copy. In this
case Porrock, C.B., said :(—

* Hearsay ( /) evidence is admissible when it is part of a trans.
action ; and in this way the exclamations of a crowd may be received
as evidence, Dut there is, generally speaking, this distinetion
between what is said and what is done: in unln-r to admit the
former it is necessary that the authority of the speaker should be
shown, in order to affect the parties ; but if it be something done
that is to be proved, no authority is required, because there is no
danger of being misled ; and I regard a placard or proclamation on
a wall rather as some (Iung done. In a case before me at Guild-

ford, where the plaintiff sought to recover the expenses of an
election, I would not allow orders given by third parties by word

(d) Perkins v. Vanghan, 4 M. & G. 988,

(€) 8. v. Hunt, 3 B. & Al 574; K. v. Lord George Gordon, 21
How. St. Tr. 335.

(f) It \ull be nlN'l\wl that the learned judge spoke of the
evidence as “hearsay.” This was an incautious expression, and
not strictly correct. It was really direct evidence of part of the
transaction. ** Hearsay evidence” is, of course, also behind the
back of the parties, See post, Book II., Chap. VIIL.

a2
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of mouth to be admitted in evidence against the defendant, but 1

admitted ins ||’|'|--||\ on coaches ™ (¢)

So too, the remarks made by persons looking at a
libellous picture are admigsible in evidence in an action
against the person who exhibited it (k).

In a case where the question was in what capacity a
person signed a contract, statements as to what he said
as to capacity at the time of signing the contract were
held admissible (i). To prove an act of bankruptey by
the bankrupt beginning to keep his house, it is allowable
to prove that the bankrupt was denied to his creditors
by a servant at his house ; but it is not enongh to prove
that the bankrupt directed that he should be denied
unless the direction be followed up by an act of denial ( /).
In trover by the assignees of a bankrupt for goods, the
property of the bankrupt, letters written by him during
his absence from home, stating that he was absent to
avoid two writs that were out against him, have been
held admissible evidence for the plaintiffs of an act of
bankruptey, without proof that there was in fact any
writ issued, or any pressure of creditors. It was said in
the same case, also, that, in order to make a declaration
of a bankrupt admissible evidence of an act of bank-
ruptey, it is not essential that the declaration and the
act should be contemporaneous (k).  But this was a
mere obiter dictum, as the question did not really arvise
in the case, because the act ““ was a continuous act, and
the letter was written during its continuance.” In this
case Lord Denman concurred in a previous decision of
Park, J., that it is impossible to tie down to time the
rule as to declarations that may be made part of the
res geste in cases of bankruptey (1); and his lordship

(y) Bruce v. Nicolopulo, 3 W, R, 183,

(#) Du Bost v. Beregford, 2 Camp. 511,

(#) Youny v. Schuler, 11 Q. B. D. 651,

(/) Per Lord TENTERDEN, in Fisher v. Bowcher, 10 B. & C. 710.

(k) Rouch v. treat Western Rail, (o, 1 Q. B. 31. See also

Rawson v. Haigh, 2 Bing. 99; Cockle, 4
(¢) Rawson v. Haigh, suprd

g
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added that ‘‘if there be connecting circumstances, a
declaration may, even at a month’s interval, form pars
of the whole res geste.” But in this case also the
transaction was a continuous one, and the letter was
written during its continuance, and was freated as
accompanying the act. Indeed, there seems no authority
at all for the admission of a statement made after the
transaction was closed.

Statements by a deceaied vendor as to the property
sold, made at the time of a sale, are evidence for its
subsequent identification (m).  For the declaration of a

tenant for life to be evidence against the remainder-
man, it must be accompanied by an act done by the
tenant for life; an act done by a third person is not
suflicient (n).

Notwithstanding the rule that a parent cannoi
bastardise hig child, on an issue as to the legitimacy of
the plaintiff, a witness was allowed to state the declara-
tion and conduet of the deceased mother, when
questioned about her child’s parentage (0). And the
letters of a living mother were admitted as part of the
res geste on o question of legitimacy of the child;
evidence of her acts and conduet being admissible
on this question, although, of course, she ecould
not have given such evidence in the witness-box (p).
The EarL or Seuporyg, L.C., said :—

“I am of opinion that these letters ought to be read. The
authorities which have been referred to 1 assume to be still in
force, that is to say, that you could not put into the witness-box
Lady Aylesford, or, if he were still living, Lord Aylestord, for the
purpose of proving who the real father of the child was,  But it by
no means follows that you cannot prove acts and conduct of the
one or the other tending, as part of a series of res gester, to throw

light uyun and to lead to a just conclusion upon a question on
which they could not directly be permitted to give evidence.”

(m) Parvott v. Watts, 47 1. J. C. P. 79

(#) Howe v, Mallin, 27 W. R. 340,

(0) Hargrave v. Hargrave, 2 Car. & K. 701

(1) The Aylestord Peevage Case, 11 App. Cas, 1; and see The

\ Poulett Peerage Cuse, [1903] AL C. 590, and Yool v. Ewing, [1901]
1 Ir. R. 434,

—
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(ii.) Where it has been already proved that two
or more persons arc engaged in a joint enterprise
(such as, a criminal conspiracy, the commission of
a joint tort, the making of a joint contract, etc.),
anything said or done by one of them in further-
ance of their common purpose is admissible against
the others, although such others were not present
when the words were spoken or written or the
act done,

The conspiracy or agreement among several to
act in concert together for a particular end must be
established by proof before any evidence can be
given of acts done or words spoken behind the
back of the person against whom the evidence is
tendered.

Where several persons are proved to have been engaged
in a conspiracy, all the transactions of that conspiracy by
the different parties may and ought to be given in
evidence against any one of them. As soon as it is
proved that the prisoner was privy to the general
conspiracy, everything done by each of his fellow-con-
spirators must also be imputed to him as a part of the
conspiracy if it was done to carry out their general
purpose (7). Thus, in Hardy’s trial for high treason,
letters written by one conspirator to another were held
to be evidence against the prisoner after his complicity
in the conspiracy had been established. So, if several
defendants in trespass be proved to be co-trespassers by
other competent evidence, the declaration of one as to
the motives and circumstances of the trespass will be
evidence against all who are proved to have combined
together for the common object (1).

But on a charge of conspiracy, although statements made

(¢) Per Bxre, CJ., in K. v. Hardy, 24 How. St. Tr. 151
(r) Per Lord ELLENBOROUGH, in £, v. Hardwick, 11 Bast, 580.
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by any conspirator for the purpose of carrying the con-
gpiracy into effect are admissible in evidence against
the others, statements by one not made in pursuance
of the conspiracy are not admissible against the others,
nor are statements made after the conspiracy has been
abandoned or its object attained (s). Thus, in the case
of R. v. Blake(t), where the prisoner was tried for con-
spiring with one Tye to defraud the Customs, Tye was
an agent to pass goods through the Customs, and pay
the proper duties. DBlake was an official of the Customs
called a “landing waiter.” Passing goods through the
Customs was effected as follows:—Tye made a list of
the goods he wished passed. This was copied into the
official Customs House record, and the original given
to Blake to check the goods by as they came ashore.
Blake tallied the goods with the list, and if the list
was accurate, his duty was to write “ Correct” across
it, and add his initials. The duty payable was then
calculated according to the list thus checked, and paid.
Tye made a false list, which Blake certified as correct.
Blake was caught; Tye absconded. To prove the con-
spiracy, Tye's day-book was tendered in evidence, show-
ing that the list Blake certified as correet eould not
have tallied with the goods actually put ashore and
received, also Tye's cheque book, the counterfoil of
which showed the amount of which the Crown had been
defrauded by the conspiracy. Both documents were
admitted, but on an application for a new trial, on the
ground of improper reception of evidence, it was held
that the day-book was properly admitted, but that
the counterfoil of the cheque book was inadmissible
and should have been rejected. Lord Denuan, C.J.,
said (u) :—

“ Upon the first point the evidence clearly was receivable. The
(];l_\'-lmuk was evidence of something done in the course of the

) B.ov. Blake, 6Q. B, 157 Cockle, 44
(1) 6Q. B. 126
(1) Lbid. ut p. 137,
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transaction, and was properly laid before the jury as a step in the
proof of the conspiracy.”

And Parreson, J., put the law on the point quite
suceinctly, thus () :—

It is laid down that you must estublish the fact of a conspiracy
before you can make the act of one the act of all, but you are not
bound to bring the parties into each other’s presence ; the concert
may be shown by either direct or indirect evidence. The day-
book here was evidence of what was done towards the very acting
in concert which was to be proved. It was receivable as a step in
the proof of the conspiracy.”

CovLeriDGE, J., said (y) :—

““ As to the counterfoil, it is quite clear that no declaration of Tye
can be received in evidence agauinst Blake which was made in
Blake's absence, and did not relate to the furtherance of the common
object. What then was this statement * It was made by Tye
after the common object was effected.”

In Hardy's Case (z) evidence was tendered by the
prosecution of a letter written by one of the conspirators,
Thelwall, not then on trial, to his wife, who was not a
party to the conspiracy, in which he simply detailed the
part he had taken in the crime. Evrg, C.J., refused to
admit the evidence, and summed the whole matter up
thus :—

“1doubt whether we ought to consider this private letter as
anything more than Mr. Thelwall's declaration ; and Mr. Thelwall's
declaration ought not to be evidence of anything which, though
remotely connected with this plot, yet still does not amount to any
transaction done in the course of the plot for the furtherance of the
plot, but is a mere recital of his, a sort of confession of his of some
part that he had taken. It appears to me that that is not like the
evidence which we before admitted of a fact done by Mr. Thelwall

in carrying the papers and delivering them to the printer, which is
a part of the transaction itself.”

(1ii.) On a criminal charge of rape or indecent
assault, statements made by the prosecutrix, though

(#) 6 Q. B, 137,
(y) 1hid. 140.
(z) 24 How. St. Tr. 401,
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behind the back of the accused, it made at the
earliest reasonable opportunity after the offence,
are admissible in evidence as corroboration of the
story of the prosccutrix told in the witness-box,
or as negativing her consent.

This rule is a striking exception to the general
prineiple that statements made behind the back of a
party are not admissible in evidence against him.

The origin of the rule is doubtful. It is either derived
from the ancient law that a ravished woman should raise
a “hue and ery " as soon as she could after the offence
was committed, or else from the ancient practice, before
the laws of evidence were settled, by which all
prosecutors were allowed to give details of complaints
in regard to any offence.

Whatever its beginning, it is now clear that the rule
only applies to cases of rape, indecent assaults, and like
offences under the Criminal Law Amendment Aect, 1885,
Modern decisions have restated the prineiple, and it is
now only necessary to consider the chain of cases
beginning with R. v. Lillyman (a), and ending with
R. v. Osborne (b). In the first-named case, the prisoner
was tried on an indictment containing three counts:
first, an attempt to have carnal knowledge of a girl over
the age of thirteen and under the age of sixteen years ;
second, an assault with intent to rape; and third,
an indecent assault. 'T'o the first count it is no defence
to prove that the girl consented, though it is to
the other two charges. Kvidence was tendered of a
complaint made by the prosecutrix, and, in spite of
objection by the prisoner, it was received. The jury
convieted, but on the first count only. A case was re-
served and the point argued before the Court for Crown
Cases Reserved. The Court held that the evidence

(«) [1896] 2 Q. B. 167.
(b) [1905] 1 K. B. 551.
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rightly received, and upheld the conviction.
Hawkins, J. (¢), laid down the law as follows :—

“ It is necessary, in the first place, to have a clear understanding
as to the principles upon which evidence of such a complaint not
on oath, nor made in the presence of the prisoner, nor forming
part of the res gester, can be admitted. 1t clearly is not admissible
as evidence of the facts complained of ; those facts must therefore
be estublished, if at all, upon oath by the prosecutrix or other
credible witness, and, strictly speaking, evidence of them ought to
be given before evidence of the complaint is admitted. The com-
plaint can only be used as evidence of the consistency of the conduet
of the prosecutrix with the story told by her in the witness-box,
and as being inconsistent with her consent to that of which she
complains,”

1t is essential to bear in mind-—what has been often
overlooked—that, on the charge on which the prisoner
was actually convicted, the consent of the prosecutrix was
immaterial.

Soon after Il. v. Lillyman an attempt was made to
extend the rule to all cases, and in I, v. Folley (d) the
Recorder of London admitted evidence of a complaint on
a charge of wounding with intent to do grievous bodily
harm, but almost immediately that ruling was dissented
from in a civil action (¢) for damages where the female
plaintifl alleged that the defendant, a surgeon, had
operated upon her without her consent. A complaint
was tendered in evidence ; but Hawkins, J., rejected it,
saying with reference to I. v. Lillyman :—

“The principle of that decision is only applicable to eases of rape

and similar oftences against women and girls, It isnot of general
upplication,”

The decision in Beatty v. Cullingworth has since been
accepted as stating the correct rule. It has been already
pointed out that to the charge on which Lillyman was
actually convicted the consent of the prosecutrix was
immaterial.  But, strangely enough, this fact was

o

(1896] 2 Q. B, at p. 170,
60 J. P a6y,

;r) Beatty v. Cullingworth, 60 J. P. 740.
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overlooked, and it was thought that a complaint was
admissible only in cases where consent is a defence
and for the purpose only of negativing such eonsent (/).
3ut in one case it was admitted where the girl alleged to
have been assaulted was so young that her evidence was
taken without her being sworn, and her consent was
immaterial (g).

Lastly, in R. v. Osborne (k) the principle of Lillyman’s
Case was again considered by the Court for Crown Cases
Reserved, and all the authorities were discussed. In
Osborne’s Case  the prisoner was tried on an indictment
containing two eounts, one of which charged him with an
indecent assault (/), and the other a common assault.
The girl assaulted was twelve years old, and her consent
could have afforded no defence. The prisoner kept
a shop in Kidderminster, about five minutes’ walk
from the child’s residence, and on the day in ques-
tion she and two other little girls came to his shop.
He sent the other two out on an errand, detained
the prosecutrix, and indecently assaulted her. She
made no resistance or objection, but on opportunity
offering she ran away. While on her way she met the
other two returning, and, on one of them asking her why
ghe had not waited until they came, she made a complaint.
At the trial this complaint was tendered in evidence, and
was objected to on two grounds: (1) that R. v. Lillyman
only applied to cases in which consent was a defence;
and (2) that the complaint was made in answer to a
question (k). 'The evidence was admitted, and the
prisoner was convicted, but a case was reserved on
both points. The Court overruled both objections and

(/) Per HawkINg, J., in K. v. RBowlands, 62 J. . 459 ; and R. v,
Kingham, 66 J. 1. 393,

(¢) LPer Rivrey, J., in L. v, Kiddle, 19 Cox, 77

(h) (1905 1 K. B. 551

(1) Under Offences against the Person Act, 1861 25

(k) See K. v. Merry, 19 Cox, 112; L. v. Brasewr, 1 Leach,
199,
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confirmed the conviction, RipLey, J. (who delivered the
judgment of the whole Court), saying (/) :—

“ 1t appears to us that the mere fact that the statement is made
in answer to a question in such cases is not of itself sufficient to
make it inadmissible as a complunt.  Questions of a suggestive or
leading charactor will, indeed, have that effect, and will render it
inadmissible ; but a question such as this, put by the mother or
other person, * What is the matter*’ or ¢ Why are you erying®’
will not do so. These are natural guestions which a person in
charge will be likely to put. On the other hand, if she were asked,
* Did So-and-so’ (naming the prisoner) ‘assault you*' *Did he do
this and that to you ** then the result would be different, and the
statement ought to be rejected.  In each cuse the decision on the
character of the question put as well as other circumstances, such
as the relationship of the questioner to the complainant, wust
be left to the diseretion of the presiding judge. 1 the circumstances
indicate that but for the gquestioning there probably would have
been no voluntary complaint, the answer is inadmissible. 11 the
question merely anticipates a statement which the complainant
was about to make, it is not rendered inadmissible by the tuet that
the questioner happens to speak first.  In this particular case, we
think that the chairman of quarter sessions acted rightly, and that
the putting of this particular question did not render the statement
inadmissible,”

And again (m)—

“ It appears to us that, in accordance with principle, such com-
plaints are adinissible, not merely as veqativing consent, but hecanse they
re consistent with the story of the prosecutrie,  Inall ordinary cases,
indead, the principle must be observed which rejects statements
made by anyone in the prisoner’s absence.  Charges of this kind
form un exceptional class, and in them such statements ought,
under proper safeguards, to be admitted.  Their consistency with
the story told is, from the very nature of such cases, ol special
importance,”

But the Court’s finding (1)—

“applies only where there is a complaint not elicited by questions
of a leading and inducing or intimidating character, and ouly when
it ix made at the first opportunity after the offence which reasonably
offers itself,  Within such bounds we think the evidence should be
put before the jury, the judge being careful to inform the jury that
the statement is not evidence of the facts complained of, and must
not be regarded by them, if believed, as other than corroborative
of the complainant’s eredibility and, when consent is in issue, of the
absence of consent.”

Since the decision in 1. v. Oshorne it is now clear law
that the complaint of the prosecutrix is admissible only

(0) [1905] 1 K. B. at p. 556,
(m) 2had. at p. 538.
(n) Zbid. at p. 561.
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in cases of rape, indecent assault, and similar offences
under the Criminal Law Amendment Act, 1885; and
that in such cases it is admissible only for the pur-
poses of negativing consent (where consent is material)
and of showing the general consistency of the story
told by the prosecutrix in the box. It is the duty of
the judge to impress upon the jury in every case that
they are not entitled to make use of the complaint as
any evidence whatever of the facts or for any other
purpose than those above stated. Unless the jury are
thus warned, the conviction will be quashed (o). The
complaint must only relate to the oceasion of the alleged
offence. Anything else is inadmissible ().

Again, the fact that the complaint was made in answer
to a question is not enough in itself to exclude it. The
complaint must be made at the earliest opportunity
which reasonably offers itself, and only so much of
the complaint as relates to the charge under trial is
admissible (¢).

(iv.) Statements made by a person, since de-
ceased, relating to the cireumstances which ulti-
mately cause his death, are admissible in evidence
against a person who is being tried for the murder
or manslaughter of such deceased person, provided
such statements were made when he was in settled,
hopeless expectation of death, Such statements
are known as “dying declarations.” They usually
are made orally; but they may be reduced into
writing. They are not depositions; they are no
made on  oath; mneither the accused nor any
magistrate need be there when they are made.

(0) See per HAWKINS, J., in £. v. Lillyman, [1896]2 Q. B. at
p. 178,

(I') R.v. Pulteney, 71 J. P, 101,

(¢) 4ad.
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We have here another exception to the rule that
evidence is inadmigsible, unless given on oath, and
when the party who is to be affected by it can have
the benefit of eross-examining the declarant. It exists
only in eriminal cases of murder and manslanghter,
and is confined to statements, made in settled, hope-
less expectation of death, as to the identity of the
offender, or the cireumstances of the offence. It is
presumed that the sense of approaching death in the
declarant is caleulated to produce in him a senti-
ment of responsibility, equal to that which a religions
and conscientious man feels when required to make
a statement on oath (#r). Where the sense or con-
vietion of approaching death is deficient or uncertain,
dying declarations will not be received. Kven when
they are received, their value and credibility will vary
according to the circumstances. But they are still open
to the strong objection that they are usually given in
evidence against one who has had no opportunity of
cross-examining the declarant, and thus of refuting out
of his own mouth the errors, omissions, contradictions,
and possibly wilful misstatements, which the latter may
have committed (s). It often happens, also, that the
declaration iz made on great pressure, when the
declarant is suffering from physical exhaustion or
mental alienation, and when he is partially, or even
wholly, unconscious of the full purport of his declara-
tion. These considerations, combined with the strong
objection of the English law to condemn any man on
the testimony of an absent, or even a deceased,
witness, induce Courts to regard this species of
evidence with great watchfulness and suspicion. 1t is
the duty of the judge to inquire into the circum-
stances under which the declaration has been made, as
a condition precedent to its admission; and he will

(r) Nemo moriturus preswmitur mentiri,
(8) R.v. Perry, [1909] 2 K. B. 697,
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generally exclude it, if there appear to be any reasonable
doubt as to the sanity, consciousness, or sense of
impending dissolution in the mind of the declarant at
the time the statement was made (t).

Thus, in . v. Woodcock (v), Eyre, C.J., said :—

“The general principle on which this species of evidence is
admitted 1s that they are declarations made in extremity, when
the party is at the point of death, and when every hope of this
world is gone, when every motive to falsehood is silenced, and
the mind 15 induced by the most powerful considerations to speak
the truth ; a situation so solemn and so awful is considered by the
law as creating an obligation equal to that which is imposed by a
positive oath administered in a Court of Justice,”

In this case it was held that a statement made by the
deceased to a magistrate who administered an oath to
her extrajudicially, and which, therefore, could not be
received as a deposition, was yet admissible as a dying
declaration, as it was made by her when her dissolution
was fast approaching, and when she must have known
the fact, although she said nothing that indicated such a
knowledge. The judge there left it to the jury to say
whether the statement was made under the apprehension
of death ; but the law now is that the judge himself
should decide this question.

The declaration must be made when the declarant is
in actual danger. This proposition is commonly stated
more broadly, that the declaration must be made in
extremis (¢); but there appears to be no definite
limitation of the time, before death, within which the
declaration must be made. Moreover, the declarant
must be in a settled, hopeless expectation of death.
As Cuaries, J., said in R. v. Gloster (w),—

“The result of the decisions upon this subject is this: there
must be an unqualified belief in the nearness of death; there

(t) See the remarks of Lord DENMAN in The Susser Peerage Case,
11 CL & F. 112, Dying declarations are inadmissible in civi
cases (Stobart v. /h_l/t/rn. 1 M. & W. 626; Cockle, 97).

(#) 1 Leach, C. C. 502; Cockle, 144; and see K. v. Edmunds, 25
T. L. R. 638.

() R.v. Van Butehell, 3 C. & P. 629,

(w) 16 Cox, 471.
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must be a belief without hope in the declarant that he is about
to die.”

He regarded as the best guide a phrase used by
Witnes, J., in R, v, Peel (2) :—

* A settled, hopeless expectation of death.”

Kexxeny, J., expressly adopted the above-quoted
language of Cuarues, J., in giving his decision in K. v.
Abbott (y), when holding that the constant reiteration of
the words, “I'm dying,” by a woman who had taken
poison was insufficient “ as the expression of the real
idea of impending death.” But the statement “I'm
dying; look to my children,” was held sufficient by
Hawxkins, J. (after consulting Baceanray, L.J.) in K.
v. Goddard (2).

Kerry, C.B., summed up the matter as it stood in 1869
in 1. v. Jenkins (a) in the following manner :—

*“The result of the decisions is that there must be an unqualified
belief in the nearness of death, a belief without hope that the
declarant i about to die.  If we look at n-rnrtul cases, and at the

guage of learned judges, we find that one has used the expression,
“every hope of this world gone’ (4); another, ‘settled, hopeless
expectation of death’ (¢) ; another, * Any hope of recovery, however
slight, renders the evidence of such declarations inallllu\wilvll'{"“.
We as judges must be perfectly satisfied, beyond any reasonable
doubt, that there was no lmlu- of avoiding death; and it is not

unimportant to observe that the burden of proving the facts that
render the declaration admissible is upon the prosecution,”

In that case a woman made a statement to the
magistrate’s clerk, who added to it the words, ‘I have
made the above statement with the fear of death before
me, and with no hope of my recovery,” and then read
it over to her and asked her if it was correct. She
thereupon requested him to insert the words “at present,”
s0 that it read “ with no hope at present of my recovery.”

() 2F. & F. 2

(y) 67 d. P. Ui
16 Cox, 7.

; and see K. v. Perry, [1909] 2 K. B. 697,

R. 187; Cockle, 142,
I, in B v, Woeodeoek, 1 Leach, 502,
)

YRE,
(¢) Per WiLLes, J., in K. v, Peel 2 F, & F. 22,
(d) Per TinpaL, CJ., in R, v. Hayward, 6 C, & P, 160,
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1t was held that her request to have these words inserted
qualified the force of her statement sufficiently to make
it inadmissible in evidence as a dying declaration,
because it thus showed that there was not that absolute
and hopeless expectation of death which is required to
give such declarations validity (¢). In another case, the
deceased made a declaration stating at the time that he
believed he should not recover. His spine was then
broken in such a way that death must have followed
soon. Shortly before he had made the declaration, he
had said to a witness: *“ The surgeon has given me some
little hope that I am better; but I do not myself think
that 1 shall ultimately recover.” The declaration was
held to be admissible, as the opinion of the surgeon on
the subject is immaterial (/). Baut, given the conditions
rendering it admissible at the time of making, a state-
ment is not rendered inadmissible by the fact that after
making it the deceased entertained a hope of recovery (9).

The test always is, Did the person making the state-
ment believe at the time of wmaking the statement that
death was impending, and that there was no hope of
recovery? “lam in great danger; I fear I must die,”
was held not sufficient to establish such belief (k). So
was ““ [ do not think I shall be long with you ” (i).

Thus, in a case where a young woman who was very ill
as the result of an ill gal operation performed upon her,
but not in fear of immediate death, made a statement to
the police as to the cause of her condition, and a week
later, when really in fear of death and without hope of
recovery, heard the statement read over by a magistrate
and acknowledged it as true, Darring, J., after consulting
the Recorder of London, refused to admit it (j).

(e) R. v. Jenkins, L. R. 1 (. C. R. 187,
(/) R.v. Reany, D. & B. 151.

(¢) R.v. Hubbard, 14 Cox, 565.

(h) R.v. Osman, 15 Cox, 1.

(¢) R.v. (Hoster, 16 Cox, 471.

() B.v. Whitmarsh, 62 J. P, 680,
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Any statement made by the deceased shortly before or
at the time of making an alleged dying declaration is
admissible in evidence tc show the state of mind of the
declarant at the time the declaration was made (k).
Declarations made under apprehension of death, if
otherwise admissible, will not be rejected becanse a
considerable time elapses between the declaration and
the death. Thus, in R. v. Mozley (1), the declarations
were held by all the judges to have been rightly received,
although the deceased did not die until eleven days after
making them, and although the surgeon held out slight
hopes of recovery to him until a few hours before his
death. Here, however, the deceased had frequently
expressed a belief, prior to the statement, that he ghould
never get better.

In R. v. Bernadotti(m) a declaration was admitted
although the declarant lived for three weeks after making
it. There was no evidence in this case of any subsequent
hope of recovery; but as we have seen, a subsequent
hope of recovery does not render a declaration inadmis-
gible.

The statement must be a declaration, not the resv't of an
examination. If a declaration is taken down in writing
by anyone, it
““should be taken down in the exact words which the person who
makes it uses, in order that it may be possible, from those words,
to arrive precisely at what the person making the declaration meant,
When a statement is not the ipsissima verba of the person making
it, but is composed of a mixture of questions and answers, there are
several objections open to its reception in evidence which it is

desirable should not be open in cases in which the person accused
has no opportunity of cross-examination ™ (u).

But in R. v. Woodcock (nn) a statement taken down in
the usual way by a clerk to magistrates for the purpose

k) R.v. (leary, 2 F. & F. 853.
/) 1 Moo. C. C. 97; cf. R. v. Smith, L. & C. 607,




Dyineg Decrararions. 87

of being afterwards used as a deposition was received as
a dying declaration. So in K. v. Fagent (0) answers

made by a person in articulo mortis to questions put
by a surgeon for the purpose of ascertaining whether
he ought to eall in a magistrate were received in
evidence (p).

Evidence of this deseription is only admissible where
the death of the decensed is the subject of the charge,
and where the circumstances of the death are the subject
of the dying declaration. 1t is then admissible for the
defence as well as for the prosecution (¢). Accordingly,
where the defendant had been indicted by the deceased
for perjury, and after conviction had shot the prosecutor,
it was held that a dying declaration by the latter as to
the circumstances of the perjury was inadmissible on an
application by the defendant for a new trial (r). So,
where the prisoner was indicted for administering savin
to a pregnant woman with a view to procure abortion,
Baviey, J., rejected evidence of her dying declaration
concerning the cause of her death, because the death was
not the subject of the pending inquiry (s).

In a case(t) where the prisoner was indicted for
poisoning J. K., and it appeared that J. K. had eaten
some cake and died, soon after which the servant who
had made the cake ate some, and died also, it was held
by Covrman, J., after consulting Parke, B., that the
dying declarations of the servant were evidence against
the prisoner, because the two consecutive deaths formed
one transaction. But this is a very doubtful decision.
This case was brought prominently before the Court for
Crown Cases Reserved in L. v. Ilind(un), where the

(o) 7C. & P 238,

(p) See also K. v. Smith, 65 J. P, 426,

(y) R.v. Seaife, 1 Moo, & R. 551, i

(r) Per Avporr, CJd.,in £, v, Mead, 2 B, & C. 605; Cockle, 143,

(8) R.v. Hutehinson, 2 B, & C. 608, 0.5 ef. B v Lioyd, 41 C, & I,
238 B.ov. Hiwd, 29 1. J. M. C. 147, 253,

(t) K. v. Baker, 2 Moo, & R. 53.

() Swprd.

H2
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Court, affirming 2. v. Mead (+), laid down as the rule that
a dying declaration is only admissible where the death
of the deceased is the subject of the charge, und the
circumstances of the death are the subject of the
declaration. 1t has been held, however, that a dying
declaration made by an accomplice is receivable ().

It only remains to add that not even a dying declara-
tion can be received if made by one who would not be a
credible or possible witness in open court or who could
not properly appreciate his serious condition. Thus,
a declaration by a dying child four years old as to the
person who struck her the blow which was causing her
death was rejected on the ground that she could not
have realised the nature of an oath, or even the serious
position in which she was (2). But the law has been so
altered that very few witnesses now are incompetent ;
hence this rule seldom applies.

(v.) Depositions under 50 « 31 Viet. e, 35, s. .-
A deposition taken for the perpetuation of testi-
mony in criminal cases, under this statute, is
admissible as evidenee, either for or against the
accused, upon the trial of any offender or offence
to which it relates—

(a) if the deponent is proved to be dead, or

(b) if it is proved that there is no reasonable proh-
ability that the deponent will ever be able to
travel or to give evidence, and

(¢) if the deposition is signed by the magistrate
by or before whom it is taken, and

(d) if it is proved to the satisfaction of the Court

(«) 2 B. & C\ 605.
(y) L. v. Tinkler, 1 East, P. C, 354,
(z) R.v. Pike, 3 C. & I’ 3985 Cockle, 145,
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that reasonable notice in writing of the inteu-
tion to take such deposition was served upon
the person (whether prosecutor or accused)
against whom it was proposed to be read, and
(¢) that such person or his advocate had or might
have, had if he had chosen to be present, full
opportunity of cross-cxamining the deponent.

\ deposition is a record made by an official person of
i statement made on oath duly administered in the
presence of a magistrate or other person who has
authority in the circumstances to administer the oath.
A dying declaration, as we have seen, need not be, and,
as a rule, is not, made on oath.

In the ordinary case of a deposition under the
Indictable Offences Act, 1848 (a), the person accused
must be present when the deposition is made, else it
cannot in any case be received in evidence against him.
But in the case of a deposition under 30 & 81 Viet. c. 85,
8. 6, it is suflicient if the accused was given reasonable
notice of the proceeding and had the opportunity of being
present if he wished. Under the former statute law, the
prisoner had to be present in both cases (b).

(vi.) Statements made by a person with respect to
lits bodily or mental feclings or condition, or state
of healthy are admissible in evidence when such
feelings or condition, at the time of such statements,
are material to some issue in the proceedings,
although the person against whom the evidence is
tendered was not present when the statement was
made.  This is so both in civil and eriminal cases,
and  whether the person whose symptoms are
deseribed in the statement is still alive or not.

a) 11 & 12 Viet, ¢ 42, 5, 17
W See K. v. Woodcock, ante, p. 56,
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A statement made by a patient in answer to the
inquiries of his medical attendant is evidence of the state
of health of the patient at that date, nor is it in every
case essential that the statement should be made to a
medical man. Thus, in Aveson v. Lord Kinnaird (¢), the
action was on a policy of insurance on the life of the
plaintiff’s wife. The deceased had, at the time of her
examination by the medical officer of the defendants,
represented herself as being in good health. The
defendants offered evidence that a few days after the
policy was made she had given to a neighbour a totally
different account of her health. It was held that the
witness might relate her conversation with the deceased,
and that the statements of the latter, as so related, were
evidence to show that the policy was obtained by mis-
representation. DBut letters to a medical man from a
patient detailing the symptoms of his malady have been
held not admissible (d), the Judge Ordinary saying: ““1
shall not set a precedent for the admission of written
communications to a medical man.”

Lord Evvexsorovan, C.J., “in giving judgment in
Aveson v. Lord Kinnaird, said (¢) :—

“ What were the complaints, what the symptoms, what the con-
duct of the parties themselves at the time, are always received in
evidence upon such inquiries and must be resorted to from the
very nature of the thing.”

But, as Cuarnes, J., said in 1. v. Gloster ( f),—

“ the statements must be confined to ¢ ontemporaneous symptoms,
and nothing in the nature of a narrative is admissible as to who
caused them, or how they were caused.”

On the same principle, in actions for eriminal con-
versation, what the husband and wife had said to each
other, or letters written by either party to the other,

(¢) 6 East, 188: Cockle, 42,

() Wt v. Witt and Klindworth, 3 Sw, & T, 143,
(¢) 6 Last, at p. 195,

(/) 16 Cox, 473,
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when there was no ground to suspect collusion, were
admissible evidence to show the terms on which they
lived (7); and the same rule applies to proceedings in
the Divorce Court.

(¢) Trelawney v. Coleman, 1 B. & Ald. 90; cf. Willis v. Bernard
8 Bing. 376.
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CANADIAN NOTES.
RES INTER ALIOS ACTA.

In an action against the firm of A. and B. for goods
sold, the defence was that the sale was to the firm of A.
and C. A. the common member gave evidence that the
sale was made to A. and B., and on his eross-examination
was asked as to entries in the books of A. and C., which
books also were put in by defendants to show that the
sale was to A. and C. and not to the firm of A. and B.
The Supreme Court of New Brunswick set aside the
verdict, because of the assumed improper reception of 2
this evidence on the ground that it was res inter alios

acta, but the Supreme Court of Canada held that it had

been properly admitted. The plaintifi’s case depended

upon showing that A. acted as an agent of B. in the

matter, It was competent for the defence to show that

the books of A. and C. which were A.'s books were

inconsistent with his testimony and in accord with the

contention of the defendant. Miller v. White, 16 8. C. .

445.

Ezxceptions to Inadmissibility of Res inter alios.

A bank at Milwaukee sent to a bank at Toronto a bill
for collection, drawn at Milwaukee, on a party in Toronto,
payable forty-five days at sight, together with a bill of
lading, endorsed, for wheat consigned to the drawee. On
the question whether, in the absence of instruction to
the contrary, defendants were bound to retain the bill of
lading until payment of the draft by the drawee, at
Toronto, or were right in giving it up to him on obtain-
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ing his acceplance, evidence was given us to the custom
of merchants in such cases, both in the United States
and in Canada. It was held that the latter only could
be material. Wisconsin, ete. Bank v. Bank of B. N. 4.,
21 U. C. Q. B. 284,

On a reference to settle the form of a lease, on a
contract between a municipal corporation and a railway
company, for a long term of years, with a perpetual
right of renewal, evidence of surrounding circumstances
and the practice of conveyancers was held admissible to
enable the referce to decide whether the lease should
contain a covenant to pay municipal taxes. The referee
was held entitled to rule as to the evidence to be
admitted, and he was not obliged to admit all the
evidence tendered. I re (. . R. and City of Toronto,
27 0. A. R. 54.

In an action against a railway company for an injury
to a colt running behind its dam, and which ran against
a barbed wire fenee erected by the defendant company,
evidence was offered of the common use of fences of this
kind in other townships, and that other municipalities
held out inducements to erect them. FHeld, that this
evidence should not have been rejected, as showing that
such fences were not considered dangerous or a nuisance.
Hillyard v. G. T. . Ry., 8 0. . 583.

In an action for the price of piling, delivered in New
Brunswick, the plaintiff sought to prove that the piling
supplied was of equal value to that called for by the
contract, and ealled a witness to prove that he had at
the same time that the piling in question was shipped,
sent piling of similar dimensions to New York as that
shipped by plaintiff and was allowed to produce the
account of his =ale, and state, subject to objection, the
amount which he had received from New York from
his sales agent. It was held that this evidence was
admissible,  Clarke v, Scammel, 31 N. B. 265.
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In an action against a railway company for damage
caused by fire from their locomotives, evidence that fires
frequently occurred along their line of railway after the
passing of their trains was held admissible. Robinson
v. New Brunswick Railway Co., 23 N. B. 823,

Words accompanying Material Act. Res gestew.

In an action against a railway company for damages
for aceident, caused by the premises of the company
being kept in a slippery and dangerous econdition from
snow and ice, evidence was given of a statement by the
deceased, immediately after receiving the injury, to the
effect that he had slipped and been hit. It was held
that this was admissible as evidence of the cause of
the accident. Armstrong et al. v. C. A. Railway Co.,
2 0. L. R. 219.

An action was brought for negligence resulting in
the death of the injured party by peritonitis consequent
upon tripping over a stone left in the street under the
control of the defendants. The deceased, after coming
to the house of a friend, a few minutes after the
accident, made the statement that she had fallen over
the stone. She was then suffering great pain, and it
was proved that at about the same time, another witness
had seen a young girl, whose description answered to
the deceased, falling and lying beside the stone, who said
that she had fallen over the stone and hurt herself.
The question was as to the admissibility of the evidence
of the statement made hy deceased, at the house of her
friend, and it was held that this statement was not part
of the res geste, this being, at most, a statement made
in reference to the accident, after it had happened, and
after the deceased had had time for consideration. Tt wag,
therefore, distinguishable from those involuntary and
contemporary exclamations made without time for reflec-
tion, which are alone properly admissible as part of the
res geste.  Garner v, Township of Stamford, 7 0. L. R. 50.
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Statements made by a prosecutrix in a case of rape
made the day following the alleged assault were held in
Req. v. Graham, 81 0. R. 77, to be inadmissible, not
b being the unstudied outcome of the feelings of the
woman, but having been made after time allowed for
deliberation.

In an action on the common counts for money lent,
ete., it was proved that the defendants’ managing and
financial directors wrote to the plaintiffs asking for a
credit of one hundred thousand dollars on their Detroit
and Milwaukee account, which was considered on
April 1st, 1868, at plaintifis’ board, and accepted by
letter of their cashier on the same day. \

Held, that the minutes of the board were admissible
for the plaintiffs as part of the res geste.

Held also, that a bank statement sent by the plaintiffs’
agent at Hamilton to their head office, showing how the
account was kept, was properly admitted.

When it was proposed to open the account, the plain-
tiffs” cashier met the defendants’ financial directors in
Toronto to discuss the matter, and made an arrange-
ment which it appeared the financial director was aware
that the cashier had to report to his board for approval,
and which he told the director he had no doubt would
be carried out. Ileld, that the cashier's verbal report to
the plaintiffs’ board, on his return two days after, was
admissible as part of the res geste as a declaration
accompanying an act. Commercial Bankv. Great Western J
Railway Co., 22 U, C. Q. B. 233. |

Evidence of statements made by a person, since
deceased, immediately after an assault upon him, under
apprehension of further danger, and requesting assistance
and protection, is admissible as part of the res geste even
though the person accused of the offence was absent at
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the time when such statements were made. Statements
not coincident in the point of time with the occurrence
of the assault, but uttered in the presence and hearing
of the accused, and under such circumstances that he
might reasonably have been expected to have made
some explanatory reply to remarks in reference to
them, are admissible as evidence. Gilbert v. Lex, 38
S.C.R. 284.

In an action for damages resulting from a collision, it
was held that evidence of declarations made by the
captain of defendant’s vessel as to the canse of the
accident on the day after it happened were inadmissible,
but the verdict was not interfered with, because the
statements were merely repetitions of what had been
said by the captain at the time of the accident, and
which were receivable in evidence. Shaw v. De Salaberry
Navigation Co., 18 U. C. (). B. 541.

In an action to recover damages sustained by plaintiff
from a bite by defendant’s dog, the plaintiff will not be
allowed to prove that subsequent to the injury com-
plained of the dog had bitten another person. In the
case in which such evidence was admitted, the judge
told the jury that the fact that the dog had bitten such
other person was no evidence, and did not show that the
defendant knew of the mischievous character of the dog
on the day the plaintiff was bitten. The majority of
the Court held that the objectionable evidence having
been withdrawn from the jury, the verdiet should not
be disturbed, which was for the plaintiff.  Wilmot v.
Vanwart, 17 N. B. 156.

Jownt Enterprise.

Whenever a joint participation in an enterprise is
shown, any act done in furtherance of the common
design is evidence against all who are at any time con-
cerned in it. In Reg. v. Slacin, 17 U, C. C. I’ 205, a
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case arising out of the Fenian raid, from Buffalo to
Fort Erie, on June 1st, evidence was admitted against
the prisoner of an engagement between the raiders and
the Canadian volunteers, although the same took place
several hours after his arrest, as showing to some extent
that the engagement had heen contemplated by the
parties while the prisoner was with them before his
urrest.
Dying Declarations.

The deceased was fonnd lying on the floor of a bed-
room in his house, and it appeared that he had received
a bullet wound, which it was subsequently shown was
the cause of his death. A man testified that shortly
afterwards he entered the room and asked the deceased
“Who cut you? " to which the deceased answered, *“ No
cut; Juke shoot.”” The witness then said to the deceased,
that he would send for a doctor, and the deceased
answered, “ No doctor, Billy, me die.”

It was held that the declaration was receivable as a
dying declaration, the evidence being sufficient to show
that the deceased had spoken in expectation of death,
and it was immaterial that the ineriminating words
preceded the words in which this expectation was shown.

Evidence was also given of quarrels between the
deceased and the prisoner, and threats made by the
Iatter. It was held that there was no reason for
excluding the evidence. Evidence of threats made by
the prisoner against another person were improperly
admitted, but it was held that they had done no
substantial wrong. R. v. Sunfield, 15 O. L. R. 252,

In Regina v. Sparkam et al., below cited, the deceased
died on December 28th, 1874. On the 21th she made a
statement commenecing, “1 am very ill. 1have no hope
whatever of recovering. I expect to die.” She then
narrated the facts, and added, “ If I die in this sickness
I believe it will have been eaused by the operations per-
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formed on me by Doctor Sparham, at the instigation of

William Greaves. . . . 1 make these statements in all

truth, with the fear of God before my eyes, for I believe

that I am dying.” On the 26th she was again examined -
and the previous statement read over to her. She con-

firmed its truth in every respect and added that she then

felt she was in the presence of God and had no hope of

recovery of any kind at the time, and, her attention

being called to the expression, *“ If I die,” she said, “ |

had no doubt whatever that I was dying and felt that I

was dying, and did not by the form of the expression

mean to doubt in any way that I was dying.” It was

held that both statements were admissible, that the mere

use of the words, ““ If I die,” would not alone defeat the -
emphatic declaration of abandonment of all hope made

on the same occasion, and that the second declaration |
was receivable in order to explain the first. IReg. v.

Sparham et al., 25 U, C. C. P. 143,

On the trial of an indictment for murder, the Crown
offered in evidence the dying declaration of the deceased
that he was shot in the body and was going fast, and
that in answer to a question “ Can’t you take my arm,
and I will take you away ? " deceased said, “ I can never
walk again.” In answer to another question, deceased
said, “ Henry Davidson shot me.  God help him. 1 hope
he will not be hanged for it.”

This was held to be admissible as a dying declaration,
notwithstanding the fact that deceased had asked for a
doctor, which was urged as a reason for the conclusion
that he had still some hope of living. Rey. v. Davidson,
30 N. 8. R. 849.

On an indictment for murder, a witness swore that
the deceased lived about thirteen rods from him, and
that one night about half an hour after he heard shots
in the direction of the deceased’s house, deceased came
to the house of the witness and asked witness to take
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him in because he had been shot. The witness did so,
and the deceased died there some hours afterwards. 1t
was held that this statement was not admissible, either
as part of the res geste, or as a dying declaration.  Reg. v.
MeMahou, 18 O, R. 502,

On an indietment for manslanghter, it appeared that
the deceased died about midnight, December 15th, from
the effect of severe bruises alleged to have been caused
by the prisoner, her husband, striking her with a lighted
coal oil lamp. Tmmediately after receiving the injuries,
which was between eight and nine in the evening of
December 15th, she said to the prisoner and a female
relative that she was dying. Four physicians who saw
her almost at once declared that there was no hope of
recovery. One of them who had remained with her
until 8 a.m. on the 16th returned in the forenoon of that
day.. He then told her she would die and asked her if
she was afraid to die. She said ““ No,” and asked him if
she was dying then. He answered, “ Yes, you are,” and
she replied, “God help me.” Ile said that from the
manner of her answering he believed she thought she
was dying. She then made the statement which was
put in evidence. The doctor asked her how she had
caught fire. Shesaid, * Arthur” (the prisoner) * knocked
me down with the lamp.” He then asked if the prisoner
had threatened her before he did it, and she said, * Yes.”
She died about twelve hours after this from the effects
of her injuries. The parish clergyman, who was with
her from six to nine o'clock on the morning of the 16th,
said he addressed her as a woman who he thought was
dying, and that she understood it in that way; that he
recommended her to trust in Christ as her only hope, and
she said, “ Yes, I look to Him.” It was held that this
statement was admissible as a dying declaration, and
that it made no difference that the second answer was
given to a leading question. Ileg.v. Smith, 23 U. C. C. P.
312,




CHAPTER 1V.

WHAT THIRD PERSONS DID OR SAID TO OR IN THE
PRESENCE OF A PARTY,

Tur acts and statements of third persons, done or
made in the presence of a party to the proceedings,
are admissible in evidence against that party so far
as they throw light upon the subsequent conduet of
that party, but llli‘)’ are not admissible for any
other purpose ; they are, in fact, of no legal value
in themselves ; they are only admitted hecause they
tend to explain what the party did or said
thereupon.

The matter which has to be proved is, What did the
party say or do at a certain moment when something
was said to him by a third person ?  And it is obviously
material to know what was said to him by the third
person, else we cannot understand the true meaning and
effect of the party’s reply, or, if he made no reply, of his
silence.

Thus, if a prosecutor saw a watch in the prisoner's
room, and said, *“ Hallo, that's my watch. THow did you
get hold of it?" this statement is not of any value in
itself, but it is admissible in order to explain the true
meaning of what the prisoner said or did in reply. He
may assert that the watch is his; he may explain how
he came by it; he may hang down his head and say
nothing. In each case his words and conduct are admis-
sible both for and against him, and therefore the prose-
cutor’s remark must also be received.
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As Hawxans, J., said in R, v. Smith (a),

“ Before a bare statement made by another person in an accused
person’s presence and prejudicial to him is allowed to be used as
evidence against him, there must be something in the shape of
action, conduct or words, which, in the opinion of the judge,
would justify the jury in drawing an inference that the accused
substantially admitted the story told against him.”

This, it is submitted, is the true ground on which in
Lister v. Perryman (b) hearsay evidence was held rightly
admitted as ““reasonable and probable cause” for the
prosecution of Perryman. Lister's coachman, Hinton,
told his master what Perryman had said and done when
accused by him and Robinson of stealing Lister's gun and
keeping it concealed in his father’s stable, where Robinson
had told Hinton he had seen it. Lister thereupon ordered
Perryman to be arrested, and he was tried and acquitted.
He then brought an action for malicious prosecution
against Lister, who pleaded that he had reasonable and
probable cause for the prosecution. The judge in the
court below directed the jury that hearsay evidence
could not be reasonable and probable cause, but the
House of Lords held this to be a misdireetion. Lister,
in fact, acted upon what Hinton told him Perryman
had said and done when he was accused by Hinton and
Robinson of having stolen the gun.

Again, if a person charged with a crime does or says
nothing, the fact that he remains silent is admissible
as approaching an admission of guilt, and the words of the
charge are admissible as explaining it (¢), the important
point being, not the accusation, but the silence or other
conduct of the person accused.

Two very recent cases further illustrate this matter.
In one case a woman was charged with murder of her
child. She made a statement as to its death to her
husband, who repeated it to the police in her presence ;

(a) 18 Cox, 472; but now see R. v. Thompson, 74 J. P, 176,
) LR A'HL L 521

(¢) Bessela v, Stern, 2 C. P, D. 265; Cockle, 102,
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she made no reply, but burst into tears. It was held
that the husband’s statement was admissible, for it led
up to and explained her subsequent conduct(d). In
the other case the prisoner and a friend of his were
charged with larceny and receiving. In reply to the
charge the friend said, in the presence of the prisoner,
that it was *“ quite right,” and that he had sold the goods
to the prisoner. The police then read over a previous
statement made by the friend. In neither case did the
prisoner make any reply. It was held that evidence of
such facts was admissible (¢).

In the case of a eriminal charge, where it is alleged
that the person accused has confessed his guilt, evidence
of what other persons did or said to induce him to make
that confession is most material, and may indeed render
the confession itself inadmissible (/).

But note that silence cannot be construed into an
admission, unless the occasion be such that a contradic-
tion or explanation may reasonably be expected from
the party (9). Thus, a prisoner in the dock may not
interrupt the proceedings, and can only make statements
at the proper opportunities granted him by the law.
Therefore his silence at other times amounts to nothing.
So in Wiedemann v. Walpole (k), where the plaintiff had
repeatedly written letters to the defendant in which
she stated that he had promised to marry her, the mere
fact that he had never answered any of them was held to
be no corroboration of the plaintiff’s story.

Lord Esugr, M.R., said (i) :—

“There ave cases —business and mercantile cases—in which the
Courts have taken notice that in the ordinary course of business,
il one man of business states in a letter to another that he has
agreed to do certzin things, the person who receives that letter

() R.v. Bexley, 10 1. 263,

(e) B, v. Bromhead, 71 J. P. 103,

(/) See post, p. 103.

(g) Wiedemann v. Walpole, [1891] 2 Q. B. 534; Cockle, 103.
(h) }lh‘!?l] 2 Q. B. 534.

(7) /hid. at pp. 537, 53
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must answer it, if he means to dispute the fact that he did so
agree. . But such cases as those are wholly unlike the case of
a lotter nhurgm" a man with some offence or meanness. , . . The
ordinary and wise practice is not to answer them—to take no
notice of them.

And Bowex, L.J., said (j) :—

“Nilence is not evidence of an admission, unless there are cir-
cumstances which render it more reasonably probable that a man
would answer the charge made against him than that he would not,”

and later (£),

s Nilenee i8 not evidence of an admission, unless it is reasonable
to expect that if the statements made were untrue they would be
met with an immediate denial.”

In the case before the Court, the silence was just as
consistent with his not having promised as with his
having promised.

But a statement made by a third person to one of the
parties alone is not admissible in his favour. Thus, in
a recent divorce case, where a wife charged her husband
with eruelty and adultery, evidence of a statement, made
to her by a doctor whom she consulted as to the nature
of her illness, was held inadmissible on her behalf (I).

It is on the same principle that a statement
given by a third person on oath in a former legal
proceeding is admitted in a subsequent proceeding.
Such evidence, however, is only admitted where the
subscquent proceeding is between the same parties
or their privies as the former one and raises sub-
stantially the same issue, and the party against whom
it is tendered or his predecessor in title had the
opportunity of cross-examining the witness at the
former trial.

Further, such evidence is only admissible if the

) [1891] 2 Q. B. at p. 539,

\l
(k) 1bid, at p. 540,
() Dawson v. Dawson, 221, L. R, 52,

;
:
!
:
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witness is unable to attend the trial of the subse-
quent proceeding—

(i.) because he is dead, or

(1i.) is permanently insane, or

(iii.) is kept out of the way by the adverse party,

or in some cases, if

(iv.) he is so ill that it is probable he will never

be able to travel (m), or

(v.) is out of the jurisdiction, or

(vi.) cannot be found after proper search and

inquiry.

Let us take for instance a case which not infrequently
oceurs, that is a new trial.  Suppose the Court of Appeal
has set aside the verdict and judgment given at the first
trial of the action and ordered a new trial. In the interval
since the last trial a material witness for the plaintiff has
died. A shorthand note of the evidence given by this
witness at the former trial can be put in and read on the
second hearing. And it would make no difference if in
the interval one of the parties had died, and his heir or
executor had been substituted for him as a party on the
record.

But there is more difficulty in applying this rule to
cases in which the evidence was given in a different
action. In the first place, the parties to the two actions
must be substantially the same, and the issues practically
identical, although the relief claimed may be different (n).

The statements made by the witness cannot be given
in evidence against any person who was not * party or
privy”* (o) to the former action (p); the person against

() 1f the illness is temporary the proper course would seem to
be to postpone the trial (Harvison v. Blades, 3 Cap. 498).

(n) Brown v. White, 21 'W. R. 4.6,

(0) See Morgan v. Nicholl, L. R. 20, P.117; Cockle, 148,

() Lady Licuover v. Homfray, 19 Ch, D, 224; Cockle, 146 ; and

wee Printing, ele., Co. v. Drucker, [1894] 2 Q. B. 801 ; Shepheard v,
Bray, [1906] 2 Ch. 230,
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whom this evidence is tendered, or someone under whom
he claims, must have had an opportunity to eross-
examine the witness (¢). The statements must be such
that they are admissible against the party tendering them
as well as against the opposite party (r).

The rule applies in criminal eases except that the
former evidence of a witness who is out of the jurisdie-
tion, or eannot be found, is, it seems, inadmissible (s). If
a witness has been kept away by the contrivance of one
of two prisoners, his former evidence is admissible
against that prisoner, but not against the other (1).
It is doubtful how far this is the law in civil cases. But
both in civil and eriminal cases the rule is that the
evidence is admissible if a witness be kept away by
collusion, or other improper means. Thus, in an old
case where a wiltness was sworn in a trial in the Court
of Common Pleas and was subpwenaed by the defendant
to appear at a subsequent trial in the Court of King's
Bench, but did not appear, persons were allowed to prove
what his evidence was at the first trial, because the Court
thought there was reason to presume that he was kept
away by the petitioner (1). It cannot, however, be said
that every species of mere subsequent ineapacity to
appear will let in evidence that has been given at a
former trial (z).

The former evidence of a witness when admissible
may be proved in several ways.  Sir James Mans-
rieLn, C.J., once said (y) :—

* What a witness, since dead, has sworn upon a trial between
the same parties may without any order of the Comrt be given in
evidence, either from the judge’s notes or from notes that have

(q) Attorney-Cieneral v. Davison, M*Clel. & Y. at p.169; cf. Nevil
v. Johuson, 2 Vern, 417.

() See Morgan v. Nicholl, suprd.

(8) R.v. Seaife, 17 Q. . Cockle, 149,

(t) 1bid.

(w) fiveen v, Gatewick, Bull, N. I, 242 b,

(#) R.v. Eviswell, 3'T. R. 707 ; Cockle, 99,

(y) Mayor of Doncaster v. Day, 3 Taunt. 262; Cockle, 146.
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been taken by any other person who will swear to their aceuracy ;
or the former evidence may be proved by any person who will
swear from his memory to it< having been given.’

This remains true except that there is a doubt as to
the admissibility of the judge's notes. In Conrvadi v.
Conradi (z), Lord Pexzance said that he knew of no
authority or practice by which the judge’s notes in a
former trial were admissible in evidence in another suit
if objected to; but he did not decide the point. It
appears to be open to the parties to enter into an
agreement that the judge's or shorthand writer’'s notes
at the first trial shall be received as evidence in the
second; and after such consent neither party can
dispute their validity (@). The Court will, however,
require distinet evidence of such an agreement (1), In
the absence of agreement or consent, it would appear
the judge’s notes cannot be received to prove the former
evidence of a witness.

It appears that a judge of the IHigh Court cannot be
called to give evidence of the substance of a former trial,
but that he may be called to prove anything collateral
or incidental to it(¢). In R. v. Gazard, Parresos, J.,
recommended the grand jury not to examine one of their
number, who had been Chairman of Quarter Sessions on
the trial when the prisoner had committed the alleged
perjury. His lordship said :

It ix a new point, but 1 should advise the grand jury not to
examine [the gentleman]; he is the president of a Court of recowd,
and it would be dangerous to allow such an examination, as the
Judges of England wight be called upon to state what occurred
before them in court

However, in a trial for perjury, under a committal by
a County Court jadge, Bvres, J., held that the judge
ought to have been called to prove the perjury from his

(z) L. R P& Doat p. 5205 ef. Er parte Learmonth, 1 Madd.
”1:}‘ Wright v. Tatham, 1 A. & E. 3.

(b) Doe v, Earl of Derby, 1 A, & K. 783.

¢) Bov. Gazard, 8 C, & P, 595; R, v. Farl of Thawnet, 27 How.
St. Tr, 840,
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notes, and that the rule prohibiting the calling of judges
as witnesses is confined to judges of the superior Courts.
His lordship said: “If you had ealled me, I should not
have come” (d). An arbitrator is an admissible witness
to prove what took place before him up to the making of
his award, so as to show what was the subject-matter
into which he was inquiring, but he must not be asked
how his award was arrived at, nor can he be asked
questions to explain or contradict his award (e).

It is sufficient that evidence of what occurred at a
former trial, when admissible, should be substantially,
without being literally, correct, except where actual
words are the gist of the issue. Thus, on an indictment
for perjury, evidence of the words spoken, coupled with
a confident conviction on the part of the witness that
they were all that was material to the pending inquiry,
and that they were not qualified by other expressions,
has been held to be sufficient (h).

By the old practice of the Court of Chancery, the
depositions of witnesses taken in a former suit might,
with the other proceedings, be read at the hearing of a
subsequent cause, provided that the issue was the same,
that the parties were the same, or that the parties in the
second suit were privy to or had a community of interest
with the parties in the first suit, and that the individual
against whom the depositions were offered, or the person
through whom he claimed, or with whom he had a
community of interest, had an opportunity of cross-
examining the witness (i); and it was held by the House
of Lords in City of London v. Perkins (k) that the deposi-
tions could be read during the lifetime of the witnesses.
With regard to the use of affidavits made in a previous

() R. v. Harvey, 8 Cox, 99.

(€) Duke of Bucelench wv. Metropolitan Board of Works, L. R. 5
I. L. 418,

(k) R.v. Rowley, 1 Moo. 111.

(#) Newvil v, Johnson, 2 Vern, M7,

(k) 3 Bro. I, C,, ed. Toml. 602,
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suit, the rule was stated by Kinpersuey, V.-C., in Lawrence
v. Maule (1), as follows :—

“The general rule with regard to the admission of evidence is
that where an issue has been raised between certain parties and
evidence has been adduced upon that issue by one of those parties
which could be used by him as against the other party, and in a
subsequent proceeding the same issue is raised between the same
parties and the witness who gave evidence in the former pro-
ceeding has died, the Court will admit the evidence given by the
deceased witness in the former as evidence in the subsequent
proceeding ; but the evidence is not admissible unless the issue is
the same and the parties are the same in both proceedings.”

Rule 8 of Order XXXVIL of the Rules of the
Supreme Court, 1883, provides that—

“An order to read evidence taken in another cause or matter
shall not be necessary, but such evidence may, saving all just
t\xrl-]lliulh, be read on er parte applications by leave of the Court
or a Judge, to be obtained at the time of making any such applica-
tion, and in any other case upon the party desiring to use such
evidence giving two days’ previous notice to the other parties of
his intention to read such evidence.”

This rule is only intended to dispense with the neces-
sity of obtaining an order, and does not make evidence
in another cause admissible unless the issue be the same
and the parties the same (m).

Section 136 of the Bankruptey Act, 1883 (n), provides
that—

“In case of the death of the debtor or his wife, or of a witness
whose evidence has been received by any Court in any proceeding
under this Act, the deposition of the person so deceased, purporting
to be sealed with the seal of the Court, or a copy thereof purporting
to be so sealed, shall be admitted as evidence of the matters therein
deposed to.”

But the answers of a bankrupt on his public examina-
tion are not evidence against persons other than him-
self (0). Nor are they evidence against him in an action
to which he is a party in a representative capacity (p).

As to reading at a trial depositions taken at a previous
stage of the proceedings, see post, Book IV., Chap. III.

() 4 Drew. 472,

m) Printing Telegraph, etc. Co, v. Drucker, [1894] 2 Q. B. 801.

n) 46 & 47 Vict. ¢, 52.

o) In re Brinner, Ex parte The Board of Trade, 19 Q. B. D, 572

p) New's Trustee v. Hunting, 66 L. J. K, B, 551,
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EVIDENCE IN FORMER PROCEEDINGS.

In an action before Ancrin, J., it was desired to use
the evidence given orally by a witness in a former trial
who could not be found, and was supposed to have gone
to the United States. As a preliminary to such user,
evidence was given of enquiry as to the whereabouts of
the witness, and answers received in searching for him.
The trial judge held that this was hearsay and should
be excluded. But the ruling was held to be erroneous.
Mereprra, C.J., said that if, in order to the admission of
the testimony of the witness it was necessary to prove that
he was at the time of the trial out of the jurisdiction the
ruling at wisi prius was right, but the answers to the
enquiries were admissible to prove the unsuccessful search
for the witness and the inability of the defendants to find
him, and for that purpose they were not to be treated as
hearsay evidence. The case of Munro v. Toronto R. Co.,
9 0. L. R. at 812, is distingunished. The learned Chief
Justice in that case said, “ Unless by consent or absence
from the jurisdiction, and consequent inability to secure
his attendance at the trial, the depositions of a witness
taken at a former trial could not be received.” Cuji'v.
The Frazee Storage and Cartage Co., 14 0. L, R, 268.
An action was begun by one Erdman for injury by
negligence. After his death from the same injury, an
action was brought under Lord Campbell’s Act by his
widow and the deposition de bene esse of Erdman was
admitted in evidence in the second action, although in
the second action a third party had been brought in as
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defendant, being the party who had caused the accident.
There was a wide difference of opinion in the Supreme
Court of Canada as to the admissibility of the evidence.
GwynNe and Tascuereav, JJ., held, under the authority &
of Robinson v. Canadian Pacitic Railway, 1892, A. C.
481, that the present action was a wholly different action

from the one in which the evidence had bheen taken de
bene esse. Kinag, J., and the majority of the Court
agreed to this, but he stated the rule to be, not that the
actions must be identical, but that the issues must be the
same, and the issue to which the deposition was directed

'; was the same in both actions, namely, the question of
fact whether the injury was caused by the negligent act
or omission of the defendant. It was also held that the
case was not affected by the circumstance of the third
party proceedings and the fact that the third party so
added had not had notice of the exawmination of the
plaintiff in the first action. The evidence, however,
seems only to have been admissible against the town and 4
not against the third party. “In order to make the
third party liable, it must be established on the trial as
against him that the damages were sustained by reason

of an obstruction, excavation or opening placed, made,

left or maintained by him. This is not made out against

him by evidence admissible against the town but not

against him, although such evidence may establish the
[ case as against the original defendant.”  Town of
Walkerton v. Erdman, 23 8. C. I, 352.

In an action against the defendants for goods sold
the question was as to the authority of one McAlpine to
bind the defendants as their agent. In another suit,
brought by this plaintifit previously, against the same
defendants, an aflidavit was made by MeAlpine and filed

T : -
by the defendants, on moving for a new trial. It was
held that this affidavit was clearly admissible against the
defendants in the present suit. Thayer v. Strect ot al.,
23 U. C. Q. B. 189.
-
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In Randall v. Atkinson, 30 0. R. 242, it was held that
the deposition of a defendant, taken upon his own
behalf, upon a reference, was admissible in evidence,
notwithstanding that he had died pending an adjourn-
ment of the reference, prior to cross-examination, so
that the plaintiff had been deprived of an opportunity to
examine him.

Rosk, J., reviews all the authorities at considerable
length and it is stated at the end of the report that an
appeal is pending before the Divisional Court. There is
no entry of any further argument in the reports.

Mode of Proving Evidence in Former Proceeding.

In an action for goods supplied to defendant’s wife,
before marriage, evidence was given by the plaintiff’s
solicitor to show that on the examination of the wife
before a Commissioner for the relief of indigent debtors
the defendant was examined and stated, among other
things, that he had received from his wife three
promissory notes for amounts due at dates which he
mentioned.

It was held that this evidence was inadmissible. The
minutes of evidence taken by the Commissioner would
be the best evidence.

In the opinion of Granaw, J., Lord AniNcer’s state-
ment of the distinction between a judge's notes and the
minutes of a magistrate is quoted. ““ A judge only takes
notes for his own private convenience, there is no law
which requires him to do so. I have always understood
that whenever a magistrate had jurisdiction you cannot
ask what was said before him without producing the
deposition.”  Bauld v. Reid, 36 N. 8. R. 127.

Where the deposition of a witness had been taken,
but not used at the first trial in consequence of the
witness being able to attend, but a new trial having been

SEE e ges

3e
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awarded, the witness died previous to such new trial, it
was held that the deposition was receivable in evidence
at such second trial. It was contended that the judge’s
minutes of the evidence at the first trial, or the testimony
then given by the witness, and proved hy a witness who
heard and could verify it on oath, was the only proof
that could now be received. But this eontention was
overruled.  Brown v. Boole, 2 Thomson, N. 8. R. 137.

| -



CHAPTER V.

WHAT THE PARITES DID OR SAID IN THE TRANSACTION
(INCLUDING CONFESSIONS),

AxyruinG that either party did in the transaction
in issue is admissible in evidence both for and
against him; and so is anything that he did in
preparation for or furtherance of that transaction,
and also anything that he did in reference to it even
after it had taken place.

Anything that either party said in the trans-
action in issue and forming part of it is also
admissible in evidence both against him and in his
favour ; but, as a rule, anything said in reference
to the transaction, whether before or after it took
place, is only evidence against the speaker, and not
in his favour.

The word *“suid” is here used to include the
words ““ wrote ” and ** written,”

In the above proposition, the use of the words res
geste (a) and  res gesta(b) has been avoided; they
are used in several inconsistent senses, and may,
according to their context, mean the transaction(c) in
issue itself, or the events which together constitute
that transaction, or the events which do not constitute,
but merely accompany, it, or the transaction together
with its accompanying events (d).

a) deveson v, Lord Kinnaird, 6 East, 188,
b) R.v. Horue Tooke, 25 How, 8t. Tr. 120,

(¢) Introduction, aute, pp. 3, 6.
(/) See Phipson on Evidence, 4th ed., p. 43,
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As we have seen, a distinetion is drawn between the
events which constitute the transaction (or factum pro-
bandum) and those which so closely accompany the
transaction that a knowledge of them is indispensable if .
the transaction is to be viewed aright. The former are
always admissible in evidence, but the latter may or may
not be admissible according to the cirecumstances of each
particular case. The judge has a diseretion to admit
them or not. Moreover, acts accompanying a transac-
tion are more readily admitted than are spoken or written
words. Again, when an issue is proved or disproved by
documentary evidence, as a rule events leading up to the
making of the document cannot be given in evidence (¢).

First, then, evidence is always admitted to prove or
disprove the events forming part of the transaction in
issue itself. Thus, in an action for slander, not only can
the plaintiff prove what the defendant said, but the
defendant can prove that on the same ocecasion he also
said something else which so qualified or explained the :
words complained of as to make them incapable of
bearing the defamatory meaning alleged (/).  So, too, if
a person be prosecuted for making counterfeit coins, the
prosecution can prove that they found in the prisoner’s
room all the materials and things necessary for
making such coing, and also coins in various stages of
manufacture.

And, in an action by one shipowner against another
for damages in respect of a collision between their
vessels, the mere impact is only one of the facts going
to make up the factum probandum, and, standing by itself,
proves nothing (). The issue is whether either ship
was, or whether both of them were, negligently navi-
gated, and, to prove that, all the factors existing at the

T

(e) See post, pp. 180, 181,
(/) Brittridge's Case, 4 Rep. 195 Thompson v. Dernard, 1 Camp.
48; and cf. Twberville v. Stamp, 1 Td. Raym. 264,

(f/)‘l“.lllu?[lll v. Lowdon awd Sonth Western Rail, Co,, 12 App.
Cas. 41.
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time which a prudent navigator should take into account
can be given in evidence. Thus, either party may adduce
evidence to prove where the collision occurred; when
it occurred; the depth of water; the state of wind, tide,
and weather ; the size and means of propulsion of each
ghip ; their respective speeds and courses before, at, and
immediately after the collision ; the orders given at those
times ; and the like (k).

The same principle applies in cases where the trans.
action is continuous, as in a conspiracy, or made up
of a number of similar acts, as is the case with the
offences of common barratry and of keeping a disorderly
house. Thus, after a proof of a conspiracy (i), the acts,
letters, and statements of persons having no apparent
connection with one another, occurring at different times
and in places far apart, may all be part of the transac-
tion in issue and therefore admissible in evidence, though
in some cases it would be difficult to say accurately
whether any given piece of evidence formed part of the
(’Ml‘lbi)‘;l(‘.\ or IIII‘Il‘l'\ ilv%'(llllllulli(tl it.

Secondly, as it is essential that the tribunal should
have before it all the events which form the transaction
in issue, so is it of vital importance that the tribunal
should see them in the proper light. The tribunal must
see all the facts, and see them as a whole ; and must give
to each fact its proper weight, neither exaggerating nor
diminishing its relative importance.

Vitnesses, therefore, are required to give their evidence,
not merely in bare outline, but with reasonable
detail. 'T'he “ surrounding circumstances "—i.e., the facts
and events accompanying the transaction—must, as a
rule, be proved. The extent to which such surrounding
circumstances can be given in evidence will depend on
the nature of each particular case.

I) See The St. Paul, [1908] P. 320; cof. The Schwalbe, Swab,

521, and R. 8. (., Order XIX., r. 28

Nee L. v, Stoddart, 53 J. 1 348,
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As a rule, all facts and events leading up to, accom- 2

panying, and following the transaction in issue, which

relate to it so closely that they must be known if the

issue is to be properly comprehended, are admissible in '
evidence for either party; but all other written or

spoken words are only admissible against the party who

wrote or spoke them, not in his favour. Of course, if

only part of the conversation on a particular occasion be

given, he is entitled to have anything that he said laid

before the Court if it qualifies or explains the state-

ments already proved against him.

There are two cases in which the rule as to
written or spoken words accompanying a transac-
tion does not apply :—

(i.) When the issue is, With what intention did
a party do an act which he is proved to have done ?
Anything he wrote or said in reference to that act,
which throws light upon his intention, is, as a rule,
admissible in evidence in his favour as well as
against him,

Thus, a person charged with passing counterfeit coin
may himself call evidence to show that, when passing
the money, he pointed out that the coin did not seem to
“ring " properly.

It will, however, be more convenient to discuss this
matter in the next chapter, where we shall deal with the
admissibility of other transactions in order to show the
intention of the party.

(i1.) Statements made in reference to the trans-
action in issue by a party to a civil action are called
“admissions.”  These are dealt with in a separate
chapter (4). In criminal cases an admission by the
accused person of his guilt is called a ¢ confession.”

W )
) Bee poet, p. 420,
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Such a confession is  primd  fucie veceivable in
evidence against him, but not in all cases.

A confession is not admissible in evidence, if it
was obtained by any inducement held out to the
accused by a person in authority in the proceed-
ings which amounts to a promise or threat of some
temporal advantage or disadvantage having direct
reference to the charge, and to its result or conse-
quences to him.  The veason for this rule is that
such an  inducement might possibly cause the
accused to make an untrue confession.

The term “person in authority 7 in this connee-
tion includes persons directly conmected with the
prosecution or proceedings against the person
charged, such as the prosecutor, the magistrate, and
police officers having custody of the prisoner,

This rale has been established by a long series of
decisions.

In . v. Baldry (1), Lord Cavreery, C.J., said ;-

*The rule seems to be this: If there be any worldly advantage
held out to the aceused to be obtained by confession, or any harm
threatened to him if he refuses to confess, any statement made by
him in consequence of any such indocement must be rejected.
The reason for this rule 1 tuke to be, not that the law supposes
that what ix said after such inducement is false, but that the
prisoner may have said something under a bias, and that it i< pot
a purely voluntary confession.”

Porrock, C.B., in the same case said :—

By the law of England every confession to be used acumnst a
prisoner must be a voluntary confession.  Every inducement held
out by a person in authority will render a confession inadmissible :
and the cases have gone very far as to who are persons in
authority.”

The inducement need not be expressed, but may be
implied (m); it need not be made to the accused directly

() 2 Den, 130 ; Cockle, 111,
(m) R.v. Gilles, 11 Cox, 69,
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if it is intended to come, and does come, to his know-
ledge (n).

The inducement must be held out by a person in
apparent authority, that is, one who appears to the
accused to have power to forgive or otherwise influence
the course of events.

On these grounds a confession will be inadmissible
when it has been obtained by any threat or promise of
favour held out by a prosecutor or his wife (0) ; by the
prisoner’s master or mistress when the crime has been
committed against either of them, but not otherwise (p) ;
by the solicitor of such person in authority; by a con-
stable, or anyone acting under a constable (¢) ; and
especially by a magistrate (r). A medical man, called
in to attend the prisoner, is not a person in authority (s).

The master of a servant is a person in authority in a
proceeding against the servant only if the offence be
one against the master. Thus, where a maidservant
was indicted for child murder, a confession elicited from
her by her mistress was held admissible, because the
erime was in no way connected with the management of
the house, and there was, therefore, no probability that
the mistress or her husband would prosecute in it (1).
5o, too, when a confession is elicited by an inducement
held out by a non-resident daunghter of a prosecutor, it
appears that she is not a person in authority, and that
the confession is admissible (). If, however, the induce-
ment is made in the presence of a person in authority,
such as a prosecutor, or one who is likely to be a
prosecutor, who stands by and does not object, his
silence is treated as a tacit acquiescence in the

() See K. v. Thompson, [1803] 2 Q. B. at p. 17,

(0) R, v. Spencer, 7T C. & P, 776,

() B.v. Moore, 2 Den, 522,

() R.v. Enoch, 5 C. & 1. 539.

(r) R.v. Drew, 8 C. & P. 140,

(8) K. v. Gibbons, 1 C. & P. 97 ; Cockle, 116,
(t) &.v. Moore, supra.

() R.v. Sleeman, Dears, 269,
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inducement, and the confession will be rejected (). On
the other hand, the mere presence of a constable is not
enough to render the confession inadmissible if he does
not interfere in giving the advice or holding out the
inducement (y). And where one of two prisoners said
to the other in the presence of the prosecutor and a
policeman, “You had better tell him the truth,” snd
neither the prosecutor nor the policeman spoke, a con-
fession made by the prisoner so addressed was held
admissible (z); and so was a confession in the case
where the mother of one of the prisoners (who were
young boys) said to them, in the presence of a constable
and of the mother of the other boy, “ You had better, as
good boys, tell the truth ” (a). When the inducement
is held out by a person who has no authority in the
matter, a confession will be admissible. Thus, when a
prisoner’s neighbours, who were not connected with
the prisoner, advised her to tell the truth for the sake of
her family, the confession was received (1). When the
inducement has been once held out by a person in
authority, no subsequent confession to such person will
be admissible, unless it appear clear that the impression
which it was ealculated to make has been removed from
the mind of the prisoner (c).

A confession made to a person in authority, if not
induced by him, may be admissible(d); but a confes-
sion made to a third party, if induced by a person in
authority, is inadmissible (e).

The prosecutor must prove affirmatively to the satis-
faction of the judge that the confession was not obtained

() R.v. Luckhurst, Dears, 245,

y) R.ov. Jarvis, 1, R. 1 C, C. R 96; Cockle, 114; R, v. Reeve,
L. R. 10, C. R, 362,

(z) R. v. Parker, L. & C. 12,

(a) R.v. Reeve, suprd.

(b) R.v. Rowe, Russ, & R. 153 ; R.v. Taylor, 8C. & P. 7
(¢) R.v. Clewes, 4 C, & P, 221; R, v. Doherty, 13 Cox, 23
(d) R.v. Gibbons, 1 C. & P, 97 ; Cockle, 116,

(€) R.v. Boswell, Car. & M. 584.

a9
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by improper means (/). In the absence of such satis-
factory proof, the confession will not, of course, be
received ; and if a judge subsequently discovers that a
confession has been improperly received, he will strike
it from his notes, and direct the jury that it is to have
no weight with them (¢).

No general rule can be laid down as to the precise
inducements which are sufficient to exclude a confession
But a confession will generally be excluded if a prisoner
be told by a person in authority that it will be better
for him if he confess, or worse for him if he do not
confess (k). As Porrock, C.B., said in R, v. Baldry (i)

“Where the admonition to speak the truth has heen coupled
with any expression importing that it would be Aetter for him to do
so, it has been held that the confession was not receivable, the
objectionable words being that it wonlid be better to speak the truth,

|n-1muw'T,n'_\ import that it would be better for him to sayv =ome-
thing.”

The following are instances of inducement where a
subsequent confession has been rejected :

I you do not tell me who your partner was, 1 will commit you
to prisom ™ (4

“Tell me where the things ave, and I will be favourable to
you ' (&

“If you are guilty, do confess; it will perhaps save your neck ;
you will have to go to prison ; pray tell me if you did it ™ (7).

“If you do not tell me all about it, 1 will send for a con-
stable™ ().

You had better tell all you know ™ (#).

“Anything you can say in your defence we shall be ready to
hear™ (o).

“ It would have been better if you had told at fivst ™ ( ).

I should be obliged to you if you would tell us what you know

Warvingham, 2 Den, 447, n.; R v. Thompson, [1893]

. Garner, 2 Car, & K, 920,

) 2 East, I, (', 639,

i) 2 Den. 430,

(7)) R. v. Parvatt, 4 C, & P, 570,

(k) R.v. Cass, 1 Leach, 293, n.

() R.v. Upehurch, 1 Moo, U, (', 465.
(m) R.v. Richards, 5 C, & P. !
(n) R.v. Thomas, 6 C. & P, 353,
(o) R. v. Morton, 2 M. & R. 514.
(p) & v. Walkiey, 6 C, & I, 175,
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thout it; if vou will not, of course we can do nothing for

It will be best for you if yo

u tell how it was transacted
* Speak the truth ; it will be

better for you if you do™

On the other hand, confessions have been received,
notwithstanding the following apparent inducements :—

‘ Be sure to tell the trath ™ (¢).

CIf you will tell where the property is, you shall see yvour
wifi u) [for this was no benefit to hun in the matter of the
proceeding

I should advise you that to any question that may be put to
yvou you will answoer truthfully, so that, if

vou have committed a

fuult, you may not add to it by stating what is untru

In K. v. Court, Lrrrrepare, J., said :

It can hardly be suid that tellin

man to be sure to tell the
truth ix advising him to confe what he is really not guilty of
I'he object of the rule relat to confe mis is to exclude all
confessions which 1 have been procured by the prisoner being
led t ippose that it will be better for him to adinit himself to be

guilty of an offence which he rveally never committed

In It. v. Fennell (2), a confession made by the prisoner
to the prosecutor in the presence of a ]m“w- in.\]ru'lln'
immediately after the prosecutor had said to the prisoner,

“The inspector tells me you are making house-breaking

implements; if that is so, you had better tell the truth ;

it may be better for you,” was held not admissible in

evidence. It would seem, also, that a statement made

by a prisoner in expectation of a reward and a pardon
which have been offered by the Crown is inadmissible («).
A confession obtained by questions accompanied by a

mere warning, without threat or promise, is admis-

sible(l); thus, where one member of the firm by whom

1) R.v. Partridge, 7 ¢, & 1. 551,

r) R.v. Warringham, 2 Den, 147,

R.v. Rose, 78 1. T. 119,
1) B.ov. Court, 7 C, & I’ 486G but see L. v. Rose,
lagel, 6 ', & P 3955 Cockle, 115,
s, Lo R, 10, C R 965 Cockle, 114,
y) T & D, 4ANT,
7Q. B. D, 147,

a) R.v. Blackburn, 6 Cox, 333,
b) R.v. Thornton, R. & M, 27.

rpred




110 Rerevaney,

the prisoner was employed called the latter into the
counting-house, and said, in the presence of another
member of the firm and two policemen :

“ I think it is right that 1 should tell you that, besides being in
the presence of my brother and mysclf, you are in the presence of
two police officers: and 1 should wlyise that to any question that
may be put you will answer truthfully, o that, if you have com-
witted a fault, you may not add to it by saying what is untrue,”

and he then produced a letter (which the prisoner denied
having written), and added : “ Take care; we know more
than you think we know,” and the prisoner thereupon
made a confession, the Court held that the above words
did not operate as an inducement or a threat, but were
only in the nature of a warning, and admitted the
evidence (c).

In . v. Baldry (d), the policeman who apprehended
the prisoner told him, at the time of the apprehension,
that “ he need not say anything to criminate himself ;
what he did say would be taken down and used in
evidence against him.” The prisoner then confessed,
and the Court for Crown Cuses Reserved held that
these words did not contain any promise or threat to
induce the prisoner to confess, and the confession was
admissible,

It is necessary, in order to exclude a confession, that
the inducement held out should contain some promise or
prospect of a temporal benefit. If, therefore, it amounts
to no more than a moral or religious exhortation, the
eonfession will be admitted. Thus, where a person said
to a boy of fourteen, who had heen apprehended on a
charge of murder, “ Now, kneel you down by the side of
me and tell me the truth,” and on the boy doing so
added, ““1 am now going to ask you a very serious ques-
tion, and I hope you will tell me the truth in the
presence of the Almighty,” the confession which

(¢) Bov. Jarvis, supwd.,

() 2 Den. 430; Cockle, 111,
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followed was admitted by the judges (¢). So the words,
“ Do not run your soul into more sin, but tell the truth,”
have been held not to contain an

inducement of a
temporal kind (7).

The temporal benefit or advantage, moreover, must be
connected with or have reference to the result or conse-
quences of the prosecution itself, leading the prisoner to
the belief that his position in reference to the charge
itself will be rendered better or worse by the econfession
or silence. The offer of a merely collateral temporal
benefit or advantage during his imprisonment or trial is
not such an inducement as will render the confession
inadmissible.  So an offer to give the prisoner some
spirits (), or to strike off his handeuffs (4), or a promise
to let him see his wife (i), have been held not to be such
objectionable inducements.

A confession will not be inadmissible merely hecause
it has been obtained by deception. Even when the
prisoner has made it only on receiving a preliminary
oath of secrecy from the person trusted, such person
will be competent and compellable to reveal it (£); and
a confession made by a prisoner while drunk has been
received (/).

Voluntary statements made by a prisoner before a
committing magistrate arve strictly admissible against
him. As soon as a magistrate decides o commit a
prisoner for trial to the Quarter Sessious or Assizes, it
is his duty to ask the prisoner if he wishes to make any
statement, but he is bound to caution him at the same
time in these words, or words to the like effect :

“Huving heard the evidence, do you wish to say anything in
answer to the charge* You are not obliged to say anything
¢) B.ov. Wild, 1 Moo, C, C. 45
v. Sleeman, Dears, -

o) R.v. Sexton, 3 Russ, (
W)y Bov, Green, 60 & 1.6
i) R.ov. Lloyd, 6 (',
kY R.v. Shaw, 6 0,

TR — .
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unless you desire to do o, but whatever you say will be taken
'IH\\H m writing, <l|l’l may l‘l' given 1 1‘\]4["“("' ugainst _\HH \II"‘“
your trial * (m).

The magistrate must also add words which give the
prisoner clearly to understand that he has nothing to
hope from any promise of favour, and nothing to fear
from any threat which may have been holden out to him
to induce him to make any admission or confession of
his guilt ; but whatever he shall then say may be given
in evidence against him upon his trial, notwithstanding
such promise or threat.

Whatever the prisoner says will be taken down in
writing and read over to him, and be signed by the said
magistrate, and kept with the depositions of the witnesses,
and will be transmitted with them to the Clerk of the
Court in which he will be tried. It is known as the
“prisoner’s statement.” It is not a deposition, for it is
not on oath (n). At the subsequent trial this statement
may be given in evidence by the prosecution, unless the
prisoner can show that the magistrate purporting to sign
the same did not in fact sign the same. The usual
course is for the counsel for the prosecution to put this
‘ase, whether it tells

staterrent in evidence as part of hi
against the prisoner or in his favour,

A voluntary remark made by a prisoner before the
depositions are complete, and hefore the statutory caution
has been given. is admissible (o). And a letter written
by the prisoner, whilst in custody, to the prosecutrix,
was recently held admissible in evidence against him,
although there was no evidence that he had been warned
that any letter he wrote might be given in evidenee ( p).

When a confession is inadmissible, every statement or
act, which presumably and reasonably flows from it,

m) Indictable Offences Act, 1845 (11 & 12 Viet, e, 12), = I8
() Though now, of course, the prisoner may if he thinks fit give
evidenee on oath before the magistrate,
o) L.ov. Stripp, Dears, GI8; K. v. Sawsome, 1 Den. 319,
1) Bov Heal, 69 J,
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will be also inadmissible in evidence ; for it is held that
the influence which produces a groundless confession
may also produce groundless conduct(q). DBut although
a confession may be inadmissible, yet it seems that a
witness may be asked whether, in consequence of some-
thing which the prisoner had said, he has made any
discovery of other facts which bear on the case.
Thus, where a prisoner told a police constable, under
cireumstances making the statement inadmissible, that
he had thrown a lantern into a certain pond, the con-
stable was allowed to be asked whether he searched for
the lantern in that pond, and whether the prisoner had
told him that he had thrown it there (»).

If two persons be charged jointly, the confession of one
will not be evidence against the other, for a prisoner is
called upon to answer what has been stated on oath by
the witnesses called by the prosecution, but not to make
any answer to the statement of another prisoner (s).
And now where one of two prisoners, jointly indicted,
xives evidence under the Criminal Evidence Act, 1898,
and in so doing incriminates the other prisoner, the

latter is entitled to cross-examine the former (/). So on

an indictment for receiving stolen goods, any confession
of guilt made by the thief when charged with the erime,
and indeed everything said by the thief behind the back
of the receiver, is inadmissible against the latter; and
the jury must disregard the fact that, as sometimes
happens, they have just heard the thief plead guilty to
the larceny (u).

A principal is not as a rule eriminally responsible
for the act of his agent, nor an agent for the act of
his principal; and therefore neither can be affected

4) B v, Jeuking, R. & R. 492,

(r) B.ov. Gould, 9 Co& 1,361 5 Cockle, 115, Other cases appea
inconsistent with this: e, R, v. Warwickshall, 1 Leach, 2¢

Ver PATTESON, J., 1n K. v. Swinnerton, Car. & M., 393 ;
Applehy, 3 Stark., 3:

1) R.ov. Hadwen, [1902] 1 K, B, 882,
R. v, Smith, 15 Cox, 170,
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by a confession made by the other. Thus, on Lord
Melville’s impeachment for malversation of the publie
moneys, it was held that admissions by his agent to the
effect that he had received money on account of his
principal only affected the prineipal with a eivil liability,
and were therefore inadmissible when the principal was
charged with a crime (r).

A prisoner may be convicted on proof of a confession
without other evidence (y); but judges are unwilling to
direct a convietion in such eases. Instances are common
in which prisoners, under the influence of a morbid senti-
ment, have confessed erimes which they have never
in which the con-
fession seems to have been prompted by the sincere, but
unfounded, belief in the confessing party that he had
committed the crime. It has been said that

committed ; and there are other case

“Too great weight ought not to be attached to evidence of
what a party has been supposed to have said ; as it very froquently
happens, not only that the witness has misunderstood what the
party has said, but that, by unintentionally altering a few of the
expressions really used, he gives an effect to the statement com-
pletely at variance with what the party really did say "

Moreover, the conduct of the accused subsequent to
the commission of the erime may be proved and used
against him, if it be such as to lead to the reasonable
inference that e acknowledges his case to be bad : e..,
if he leaves his home and runs away, or if he induces
another person to give false evidence for the defence,

on the hearing of the case before the magistrate (a).
It still remains the law that statements are ad-
missible which are made by an accused person in
answer to questions put to him by a policeman or
any other person in authority, unless they are

() 20 How. St. Tr. at p, 761,
(y) R.v. Sullivan, 16 Cox, 347.

(z) Per PARKE, B., in Earle v. Picken, 5 O, & 1. 512, n.
(a) . v. Watt, 20 Cox, 852,
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induced by some threat or by the promise of some
temporal advantage.  But a practice has grown up,
which is now consistently followed in criminal
courts, of rejecting evidence of any confession so
obtained, if the judge in his diseretion thinks that
the prisoner was subjected to uny unfair pressure.

Thus, it has been laid down by Hawkins, J., that the
police have no right to put questions to a prisoner in
custody which may tend to conviet him, even after
cautioning him ; but it is in the diseretion of the judge to
admit or reject the answers given to such questions ;
that he should reject them if there is any reason to
believe that a trap was being laid for the prisoner; and
that persons about to be taken into custody ought not
to be cross-examined by the police (h).

The law on the subjeet has been recently stated by
CuassNeny, J., in Il v. Knight (¢), a case in which a post
office detective questioned a suspected post office clerk
for six hours in a private room, not allowing him out for
a meal except under conditions equivalent to arrest, and,
although he began by cautioning him in proper form,
refusing to take his constant denials of the offence
alleged against him, though repeated steadily for the first
two hours. A confession obtained at the end of the
six hours by these means was held inadmissible, the
judge saying :

It s, T think, clear that a police officer or anyone whose duty
it ix to inguire into alleged offences as this witness here, may
question persons likely to be able to give him information, and
that whether he suspects them or not, provided that he has not
already made up his mind to take them into custody.  When he has
taken anyone into custody, and also hefore doing <o when he has
already decided to make the charge, he ought not to question the
prisoner. A magistrate or judge cannot do it, and a police officer

certainly has no more right to do so. T am not aware of any dis-
tinet rule of evidence, that if such improper questions ave asked, the

) R.v. Hested, 19 Cox, 16,
) 20 Cox, 711,
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answers to them are inadmissible, but there is clear authority for
saying that the judge at the trial may i his discretion refuse to
allow the answer to be given in evidence, and in my opinion that
is the right course to pursue,”

But the mere fact that a prisoner’s statement is made
by him in reply to a question put to him by a police
constable after he is in eustody does not of itself render
the statement inadmissible in evidence (/).

v. Best, (19097 1 K. B. 692; and see Royers v, Hawken, 78
L. T. 630 ; and &, v. Luse, 78 L. T. 119

.
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It was held in The Queen v, Sousie, 17 N. B. 611, that
8. 82 of 82 & 83 Viet. e. 80, providing that before the
accused person makes any statement the justice shall state
to him, and give him fairly to understand, that he has
nothing to hope for from any promise of favour, ete.,
was directory, and the statement made by the prisoner, as
provided for by that Act, might be used against him,
although the justice had not complied with the provisions
of that section, if it appeared that the prisoner had not
been induced to make this statement by any promise or
threat.

In Leg. vo Williams, 28 0. R. 583, it was held that
the depositions of a witness, taken at the coroner's
inquest, without objection by him that his answers may
tend to criminate him, and who was subsequently
charged with an offence, were receivable against him
at the trial.

Arvouvr, CLJ., cites the ruling of the Privy Council
in The Queen v. Coote, L. R, 4 P. C. 599, to the following
effect : *“ F'rom these eases, to which others might be
added, it results in their lordships’ opinion that the deposi-
tions of a witness, on oath, legally taken, are evidence
against him should he be subsequently tried on a
eriminal charge, except so much of them as consist
of answers to questions to which he has objected as
tending to eriminate him, but which he has been im-
properly compelled to answer. The exception depends
upon the principle, nemo tenctur seipsum accusare, but
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does not apply to answers given without objection, which
are to be deemed voluntary.” This case overruled the
case of Req. v. Hendershott and Welter, 26 0. R. 678, but
was not followed in Reg. v. Hammond, 29 0. R. 211,
where it was held that the privilege applied to any
evidence given under oath in the cases provided for
in the statute, though the witness had not claimed
privilege.  See post, p. 245.

The prisoner, after his committal for trial, and while
in the custody of a constable, made a statement, upon
which the latter took him before a magistrate, when he
laid an information on oath, charging another person with
having suggested the crime and asked him to join in it,
which he accordingly did. Upon the arrest of the accused,
the prisoner made a full deposition against him, at the
same time admitting his own guilt. Both information
and deposition appeared to have been voluntarily made,
uninfluenced by either hope or threat; but it also
appeared that the prisoner had not been cautioned
that his statements as to the other might be given in
evidence against himself, though he had been duly
cautioned when under examination in his own case.
Held, that both the information and deposition were
properly received in evidence as being statements which
appeared to have been voluntarily made, uninfluenced by
any promises held out as an inducement to the prisoner
to make them, and that, too, though they had been made
under oath, for that the rule of law excluding the sworn
statements of the prisoner under examination applied
only to his examination on a charge against himself, and
not when the charge was against another ; for that in
the latter case a prisoner was not obliged to say anything
against himself, but if he did volunteer such a statement
it would be admissible in evidence against him. Reg. v.
Field, 16 U, C.C. P. 98.

In T'he Queen v. Finkle,15 U. C. C. P. 458, the prisoner
was convicted of arson. His admission or confession was
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received in evidence on the testimony of the constable,
who said that after the prisoner had been in a second
time before the coroner he stated that there was something
more he could tell, whereupon the constable cautioned
him not to say what was untrue. He then confessed
the charge. The constable did not recollect any induce-
ment he held out to him. There was also evidence that
on the third day of his incarceration he expressed a wish
to the coroner to confess, on which the latter gave him
the ordinary caution, that anything he said might be
used against him, and not to say anything unless he
wished. He then made a second statement, and after
an absence of a few minutes returned and made a full
confession. It was held that on these facts appearing,
the statement made to the constable was primd facie
receivable, and that the judge was well warranted in
receiving as voluntary the confession made to the coroner,
after due warning by him. It would seem, however, that
a more reasonable rule to adopt in such cases is that,
notwithstanding the caution of the magistrate, it is
necessary, in the case of a second confession, not merely
to caution the prisoner not to say anything to injure
himself, but to inform him that the first statement
cannot be used against him. But in this case, it having
afterwards appeared that the prosecutor had offered
direct inducements to the prisoner to confess, it was held
that if the judge was satisfied that the promise of
favour thus held out had induced the confessions, and
continued to aet upon the prisoner's mind, notwithstand-
ing the warning of the coroner, he was right in directing
the jury to reject them. It was also held that if the
judge suspected the confessions had been obtained by
undue influence, such suspicion should have been
removed before he received the evidence; also, that it
was a question for the judge whether or not the prisoner
had been induced by undue influence to confess.

A prisoner indicted for forging a promissory note




1164 CaxapiaN Notes.

made a statement to the parties who arrested him, under
the following cireumstances: Cotton, one of the con-
stables, stated that he told the prisoner he thought
prisoner would have to go before a magistrate. This was
before the prisoner made the statement to Cotton. They
went to Hull's Tavern and stopped all night, and
prisoner was not allowed to go away from the tavern
until formally arrested next day. Cline, the other con-
stable, confirmed this statement, except that he said he
was not aware of anything to prevent the prisoner from
going away from the tavern that night if he pleased.
Prisoner was aware of the cause for which he was being
arrested. It was held that the statement under those
cireumstances was receivable in evidence. The Queen v.
Tugiord, 8 U, C. C. P. 81.

A prisoner was convicted of stealing goods, the
property of 8. The evidence to connect the prisoner
with the erime was his statement to a policeman, who
had him in charge, that if he went to a particular place
he would find the goods. This statement was made in
consequence of his being told by the policeman that S.
was a good-hearted man, and he, the policeman, thought
that if he got his goods back he would not prosecute.
Ield, that the prisoner’'s statement was improperly
received. T'he Queen v. MeCaplerty, 25 N. B. 396.

A police constable gave the usual caution to a
prisoner who had heen arrested on a charge of obstruet-
ing a railway train by placing ‘blocks upon the line,
but afterwards said to him, “The truth will go better
than a lie. If anyone prompted you to it you had better
tell about it.” Thereupon prisoner admitted the act
charged. This was held not to be receivable in evidence
against the prisoner. Ileg. v. Romp, 17 O. R. 567.

A constable, after making an arrest of a prisoner
addressed to him the following remark: “I arrest you
for assaulting old man McGarvey.” The prisoner then




CONFESSIONS, 1160

said, “How much will you fine me?” to which the
constable replied that he knew nothing about that.
Subsequently the accused asked to have the handcuffs
removed as he had no intention of escaping, to which
the constable replied that he was taking no chances and
had not much sympathy with a man who would kick an
old man and bite him. It was held that there was no
objection in this case to the admission in evidence of
the prisoner's confession. Rex v. Bruce, 13 B. C. 1.

On a indictment for offering to purchase counterfeit
tokens of value, evidence was given that in the course of a
conversation between the prisoner and a detective, the
prisoner had asked the detective whether he had received
a letter written by him stating his desire to purchase
counterfeit money, and upon the detective showing the
prisoner the letter, prisoner admitted it to be his. It
was held that the letter was admissible, as in a sense
forming part of the subject-matter of the conversation.
The Queen v. Atwood, 20 O. R, 574.

On the trial of an indictment for offences under the
provisions of the Insolvent Act of 1869, it was held, that
the statements of the insolvent in his examination before
the assignee at the creditors’ meeting were evidence
against him on the trial of the indictment. Reg. v.
McLean, 17 N. B. 877.

In a prosecution for bigamy no one was called to
prove the first marriage who was present on the
oceasion, nor was documentary evidence adduced, but
evidence of the admissions of the prisoner were received
and submitted to the jury. The Court, following the
latest English case, Ieg. v. Savage, 18 Cox, 178, held
that evidence of a confession of his first marriage made
by the prisoner was not evidence upon which he could
be convicted.

Per Armour, C.J., “We must follow the latest
English case, Reg. v. Savage, 13 Cox, 178, decided in
L.E. L
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1876, and hold that evidence of a confession of his
first marriage made by a prisoner is not evidence upon
which he could be convieted. It is not a good thing to
allow looseness of proof. A marriage in law must be
strietly proved. The convietion will be quashed.” Reg.
v. Ray, 20 0. R. 212.

Contessions Obtained by Artifice—** Sweathox.”

The practice of detectives eross-examining prisoners
after cautioning them in regard to their slatements,
is adversely commented upon by the Court in Reg. v.
Day, 20 O, R. 209, but nevertheless the answers given
in reply to questions were held to be admissible.

Anrvour, C.J., said: *“We think, although we
reprehend the practice of questioning prisoners, that
we cannot come to the conclusion that evidence obtained
by such questioning is inadmissible. The great weight
of authority in England and Ireland, and all the cases
in which the point has been considered by a Court for
Crown Cases Reserved, go to show that the evidence
is admissible. We must leave it to the Legislature
to determine whether the practice of cross-examining
prisoners is legally to obtain hereafter.”

It is no objection to the admission of a confession
by the prisoner that it was obtained by artifice. Before
the trial, and while the accused was in custody on a
charge of attempting to murder, the police officer made
an untrue statement to the prisoner that another party
charged with aiding and abetting had done some talking
about the matter. Thereupon, the accused voluntarily
made a statement to the officer tending to ineriminate
himself. This evidence was held to have been properly
admitted, as also was evidence of conversations by the
accused overheard after the untrue statement of the police
officer, in which the accused admitted his guilt. “I
will add, speaking for myself, that the practice of police
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officers of any grade examining prisoners is to be
disapproved of, and that the obtaining confessions or
statements from them by trick or deception is to be
strongly reprobated. The latter in particular tends to
obstruet justice by discrediting an officer whose testimony
might otherwise be useful.” I’¢r Osrer, J., Rex v.
White, 18 0. L. R. 640.

A decoy letter was placed in the post office for the
purpose of trapping a letter-carrier, and the note
enclosed was shown to the superintendent after having
passed through the hands of one of the letter-carriers.
The superintendent then had an interview with the
letter-carrier, and accused him of the theft, telling him
he had the bank-note in question in his possession, and
the letter-carrier acknowledged his guilt. There was no
threat or inducement, in fact, and the relationship of
the superintendent to the letter-carrier was held not to
be in itself sufficient to justify the inference of coercion.
The statement as to the possession of the bank-note,
even if treated as a false statement, did not make the
admission of the evidence improper. R. v. Ryan
9 0. L. R. 137.




(CHAPTER VI.

WHAT THE PARTIES DID OR SAID IN OTHER
TRANSACTIONS.

Tur acts and statements of either party in other
transactions or upon other occasions are, as a rule,
inadmissible in evidence, as they generally afford no
ground for any inference respecting the matter in
issue. There is usually no reason to infer that,
because a person acted in a certain manner on a
certain occasion, he ucted in the same manner on
another occasion.

But there are cases in which things done or said
by a party in some other transaction may lead up
to or explain the transaction in issue, c.g., by
showing a series of acts or events, a systematic
course of conduct, or a state of mind such as guilty
knowledge, good faith or malice, intention, and in a
few instances motive.  When such is the case,
evidence of these acts or statements is admissible if
they bear closely on the matter inissuc.  But in all
other cases evidence irrelevant to the issue will be
excluded.

The parties cannot for obvious reasons be permitted
to wander off into a discussion as to what they said and
did on other occasions. Much time would be wasted and
much unnecessary expense incurred, if the Court allowed
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them thus to raise issues which are merely collateral.
In an action for the price of goods sold and delivered, it
is wholly immaterial that the defendant owes money
to other tradespeople besides the plaintiff. So if the
question in issue before the Court be whether the beer
supplied by the plaintiff to the defendant was bad, it is
irrelevant to show that beer supplied by the plaintiff to
other people was bad, unless such other beer was of the
same brew (a).

But now suppose that A. has ordered goods on behalf of
B. which the plaintiff has delivered to B., and that B. now
refuses to pay for these goods on the ground that A. had
no authority to order them on his behalf. Here, the
hurden rests upon the plaintiff to satisfy the Court that
A. had authority, expressed or implied, to contract in the
name of B.; and for this purpose he will be allowed to
prove that on other occasions, both previous and subse-
quent, A. had ordered other goods, from himself and
also from other tradesmen, for which B. had paid without
demur. So if it be necessary to prove that A. on a given
occasion held a particular office, or acted in a special
capacity, evidence is, as a rule, admissible to show that
he held that office or acted in that capacity on other
occasions.

In divoree suits the Court will receive evidence of
adultery committed after the latest act charged in the
petition, to show the character and tendency of the
earlier acts of familiarity (1),

The majority of the cases which fall under this
head may be grouped in three classes :—

(1) Acts of ownership.

(2) Facts showing system.

(3) Facts showing the state of mind of a party.

a) Holeombe v. Hewson, 2 Camp. 391; of. Hollingham v. Head,

(b) Boddy v. Boddy, 30 1., J. ', M. & A.2
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1. Aets of Ownership.

A party to an action is sometimes allowed to give
in evidence acts which tend to show that he is the
owner of or possesses certain less extensive rights
(such as manorial rights and easements) over lands,
not in dispute in the action, as proof that he owns
or has the same rights over the land which is
actually in dispute.  But before he can do this, he
must first satisfy the judge (¢) that the following
two conditions have been fulfilled :—

(a) That the acts are such that the jury may
draw from them the inference that the person who
did them owned or had the rights he claimed over
the lands on or over which they were done ; and

(b) that these lands and the land in dispute
have such a ‘“unity of character,” or are so
intimately connected that the jury may come to
the conclusion that whoever owns or has rights
over the former also owns or has the same rights
over the latter.

If the judge decides that these conditions have
been fulfilled, then it is for the jury to determine
what weight is to be given to those acts,

(a) Tt is not easy to define precisely what acts will be
deemed acts of ownership. Where a person is proved to
have been in possession, he is deemed to be the owner;
and therefore all acts, which show that the person who
did them was in possession of the land on his own
behalf, are acts of ownership. They include :—a convey-
ance of the freehold (d), or a lease of the land (¢), or of

(¢) Doev. Kemp, 7 Bing, at p. 336,

() Doe v, Kemp, (Ex. Ch.) 2 Bing. N. (". 102
(&) Tyrwhitt v. Wynne, 2 B, & Ald. 554,
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the mines and minerals under the land (1), inelosing the
land (¢) or putting up boundary stones (), depasturing
cattle or sheep (¢), planting or cutting trees or hedges (i),
mending banks or repairing fences (1), building a jetty
on a foreshore (1), and the like (m).

3ut evidence will not be admitted (1) of an aet which
is equivoeal, such as the mere habit of walking across
the land. And an aet, which would be held to be an act
of ownership if done by a private person, will not he
received if done on behalf of a statutory body which has
no power to own land (o).

(b) The land, river, highway or other subject-matter
of the action must have a unity of character with the
land to which the evidence relates.

Thus, in Doe v. Kemp (p), where the land in dispute
between the lord of the manor and the plaintiff lay
between the highway and the plaintiff's inclosed land,
the lord was allowed to show that he had conveyed other
pieces of land lying en both sides of the same road and
part of the same waste in order to show that he owned
the disputed strip ; but not that he had conveyed other
pieces of land within the manor which also lay beside a
road, but which he had not shown were part of the same
waste. Lord Dexyax, C.J., said (¢) :

“1f the lord has a right to one p of waste, it affords no
inference, even the most remote, that has a right to another
in the same manor, although both may be similarly situated with

/) Taylor v. Parry, 1 Man. & G, 601,

q) Doe v, Kemp, supra.

(h) Jenkins v. Dunraven, 62 J

(¢) Stanley v. White, 14 Last,
326 ; Cockle, 60,

(k) Jones v. Williams, suprd.

() Van Diemen's Land Co.v. Marine Board, ete,, [1906] A, C, 92,

(m) And see post, pp. 121123, 287,

(n) See Hanbury v. Jenkins, [1901] 2 Ch, 401,

(0) Duke of Newcastle v. Clark, 8 Taunt. 626,

(p) 7 Bing ; 2 Bing. N. C. 102; and see Dendy v. Simpson,
18 C. B. 8515 and Coats v, Hercfordshive Connty Conneil, [1909] 2
K. B. 579.

(7) 2 Bing. N. (. at p. 107,

P, 661,
i Jones v, Williams, 2 M. & W.
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respect to the highway. Assuming that all were originally the
property of the same person, as lord of the manor, which is all
that the fact of their being in the sume manor proves, no pre-
sumption arises, from his retaining one part in his hands, that he
retained another; nor, if in one part of the manor the lord has
dedicated a portion of the waste to the use of the public, and
granted out the adjoining land to individuals, does it by any means
follow, nor does it raise any probability, that in another part he
may not have granted the whole out to private individuals, and
they afterwards have dedicated part ax a public road ; but the case
ix very different with regard to those parcels which, from then
local situation, may be deemed part of one waste or conmmon ; acts
of ownership, in one part of the same field, are evidence of title to
the whole: und the like may be said of similar acts on part of one
large waste or common.”

So, too, in a case in which the plaintiff claimed the
whole bed of a river, he was allowed to prove that he
had done acts of ownership upon the whole bed and
both banks of the river lower down stream, where the
river flowed between his land and that of a third person;
and also that he had repaired the hedge which divided
that third person’s land from the river, as it formed a
continuation of the hedge which divided defendant’s land
from the same river (). Parxkg, B., said (s):

“The evidence of acts in another part of one continuous hedge,
and in the whole bed of the river, adjoining the plaintift’s land, were
admissible in evidence, on the ground that they are such acts as
might reasonably lead to the inference that the entire hedge and bed
of the river, and consequently the part in dispute, belonged to the
plaintiff,

Ownership may be proved by proof of possession, and that can
be shown only by acts of enjoyment of the land itself; but it is
impossible, in the nature of things, to confine the evidence
to the very precise spot on which the alleged trespass may have
been committed ; evidence may be given of nets done on other parts,
provided there is such a common character of locality between
those parts and the spot in question as would raise a reasonable
inference in the minds of the jury that the place in dispute
belonged to the pluintiff if the other parts did,

So I apprehend the same rule is applicable to a wood which is
not inclosed by any fence; if you prove the cutting of timber in
one part, I take that to be evidence to go to a jury to prove a right
in the whole wood, although there is no fence or distinet boundary
surrounding the whole; and the case of Stawley v. White (1) 1

r) Jones v. Willwems, 2 M. & W. 326 ; see also Stanley v, White
11 East, 3 Earl of Dunrvaven v. Llewellyn, 15 Q. 13, 791

s) 2 M. & W. at p. 331,

(1) 14 East, 332,

ek Audiaia
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conceive ix to be explained on this principle: there was a con-
tinuous belt of trees, and acts of ownership on one part were held
to be admissible to prove that the plaintiff was the owner of another
part on which the trespass was committed.”

And where a strip of land between inclosed ground
and the highway communicates with open commons
or other larger pieces of land, evidence of ownership of
the commons or other lands is admissible to show that
the strip does not belong to the owner of the inclosed
land (#). On a claim of a several fishery over a large
area, evidence that over certain parts of that area
fishing rights exist which are inconsistent with a several
fishery is admissible on the question whether the several
fishery exists on the other portions of the area ().

It is on this principle that evidence was admitted of
the rights of tenants in one manor to prove the rights
of tenants in another, where the manors belonged to
the same lord and for centuries had been administered
under one commission, and in each there were the same
class of tenants who held their tenements by grants in
the same words (2).

The two pieces of land must be closely connected
both in character and locality. Consequently where a
canal company created by statute, having power to
purchase lands, made a new cut through different lands
belonging to different owners, it was held, on a question
arising over 100 years later, that, as the making of the
cut did not necessarily involve more than the purchase
of the actual bed of the navigation, the fact that the
company owned the bank of the cut where it ran through
other lands was not admissible to show that the company
also owned the bank at the point in dispute (a).

The principle is not confined to questions of the
ownership of land. Thus on an indictment of a parish
(u) Plumbley v. Lock, 67 J. 1, 2: (irove v, West, 7 Taunt. 39,

(#) Hanbury v. Jenkins, [1901] 2 Ch, 401,

(z) Rowe v, Brenton, 8 B. & C. 738,

a) Hollis v. Goldfinch, 1 B, & C. 205 ; and see University Colleye,
Oxford v. Osford Corporation, 68 J. P, 470,
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for non-repair of a highway, the prosecution may put
in evidence an indictment of an adjoining parish for
non-repair of the continuation of the same road, which
was either prosecuted to conviction or submitted to, in
order to show that the road was a public highway; for
the road, being continuous, could not have different
characters in the two parishes (/). And where common
rights are claimed over land now inclosed but formerly
open, the plaintiff, on showing that it formed part of
the common of the manor, may prove that he exercised
common rights over other parts of the common (¢),

2. Fuacts showing System,

Again, evidence of transactions which are not in
issue is also admissible whenever it is alleged that
a party has pursued a systematic course of conduct
which explains his behaviour in the transaction in

iNSll(‘.

The principle as to facts which establish a systematic
course of conduet is thus stated by Lord Herscnenr, L.C.,
in Malin v. Attorney-General for New South Wales (d) :—

* It is undoubtedly not competent for the prosecution to adduce
evidence tending to <how that the accused has been guilty of
criminal acts other thun those covered by the indictment, for the
wrpose of leading to the conclusion that the accused is a person
ikely from his criming! eonduct or character to have committed
the offence for which he is being tried. On the other hand, the
mere fact that the evidence adduced tends to show the commission
of other crimes does not render it inadmissible if it be relevant to
an issue before the jury, and it may be so relevant if it bears upon
the question whether the a-ts alleged to constitute the crime
charged in the indictinent were designed or accidental, or to rebut
a defence which would otherwise be open to the accused.”

In that case the prisoners were indicted for the
murder of a child entrusted to their care, and the

by R.v. Inhabitauts of Brightside Dwerlow and others, 19 1., J.
M. ' 50,

¢) Peardon v, Underhill, 20 1., J, Q. B. 133
d) (18947 A. (. at p, 65
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ut ] question was whether evidence could be given that the
w bodies of other children had been found in the gardens
th of houses cccupied by the prisoners. It was held that
n ' such evidence was properly received as establishing a
w course of conduet pursued by the prisoners.

1t A good illustration of this matter is afforded by a
n recent case. The plaintiff sued a barber for negligence,

alleging that he had contracted an infectious disease
through the barber using razors and other appliances

in a dirty and insanitary condition. In support of his
case he tendered two witnesses who deposed that they
had eontracted a similar disease in the defendant’s shop.
It was held that, as the negligence alleged was not an
isolated act or omission, but was a dangerous practice

1 carried on by the defendant, the evidence was admis-
t sible (¢). CHANNELL, J., in this case said :
t

“Tt is not legitimate to charge a man with an act of negli
1 on a day in October and ask a jury to infer that he was n
on that day because he was negligent on every day in September,
The defendant may have mended his ways before the day named in
October ; moreover, he does not come to trial prepared to meet all
the allegations of previous negligence. There are many reasons
why such evidence 1s not admissible on such an issue. But where
the issue is that the defendant pursues a course of conduet which
is dangerous to his neighbours, it ix legitimate to show that his
conduct has been a source of da

gence

sr on other occasions, and it is a
legitimate inference that, having caused injury on those occasions,
it has caused injury in the plaintiff’s case also.”

| Again, where prisoner was charged with obtaining
money by a bogus advertisement offering employment,
evidence to prove a guilty mind was accepted of there
heing found on him when arrested six letters, all similar
to the letters in answer to the advertisement which were
made the subject-matter of the charge, and of there
being 281 more letters awaiting delivery to him at the
post office ; and this, although the last-mentioned letters
had never been seen by the prisoner (/).

50 where the prisoner left her lodgings without paying

(¢) Hales v. Kerr, [1908] 2 K. B3, 601
1) Rovs Cooper, 1 Q0B D19
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the landlady, and it was alleged that such conduct was
part of a regular system by which the prisoner fraudu-
lently obtained board and lodging, evidence of pre-
vious fraudulent departures from other lodgings without
payment has been admitted as showing a systematic
course of conduet(g). And where in an indictment for
obscene words ““ the intention of corrupting the public
morals ' is alleged, evidence that other books of an
indecent and obscene character were found on the
defendant’s premises is admissible (k).

In . v. Rhodes (i), where prisoner was indicted for
obtaining eggs- by frandulently pretending by repeated
advertisements that he was carrying on a substantial
business, it was held that evidence was rightly admitted
that persons other than the prosecutor had subsequently
been deceived by similar advertisements, issued by the
prisoner. It is true that Wricnr, J., at firet doubted
whether such evidence ought to be received, as the
guilty mind might have arisen since the commission of
the offence charged, but Lord Russkin, C.J., said (k) :—

“On the whole 1 think the evidence was admissible on the
ground that it showed part of a scheme to defraud persons by the
pretence of carrying on an honest and howd fide business, . . . The

trevsactions in all three casex were, therefore, connected by the
adyertisement which formed part of the scheme.,”

3o Facts Showing the State of Mind of a Party.
In many cases the Court is only concerned with
the acts of a party, and does not stay to inquire
into the state of his mind when he did the act. 1In
other cases, however, it is material to ascertain
whether the party, at the time when he did the act,
was aware of a certain fact or had formed a certain
(g) R.v. Wyatt, [1904] 1 K. B. 188, See also &, v. Walford, 71
J. P.215; R.v. Mean, 69 J. P, 27.
() R, v. Thomson, 64 J. 1. 456 ; approved by DarvriNg, J., in
L. v. Barraclongh, [1906] 1 K. B, at p. 212,

(V) (189971 Q. B. 77.
(k) 1 bid. p, 82,
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intention, or conceived a fraudulent design. 1t is
proverbially diflicult to discover what is passing in
the mind of a man. lIenee, for this purpose the
strict rules of evidence are relaxed, and inquiry
may be made into other transactions in which that
party was concerned, if they throw any light on the
transaction in issue. In short, whenever the state
of mind in which a party did an act is material,
anything which that party said or did in the
transaction is admissible ; and so is anything which
he said or did in any other transaction, previous
or subsequent, if it tends to explain the state of
his mind when he did the act.

We will deal first with civil cases. In every action
based upon the representation which is alleged to
have been frauduleutly made, the burden lies upon
the plaintiff to give aflirmative evidence as to the state
of the defendant’s mind at the time when he made the
representation. Did he intend to mislead the plaintiff ?
Did he know that his representation was untrue? In
order to answer these questions, the plaintiff is allowed
to lay before the Court evidence of other similar repre-
sentations fraudulently made by the defendant. Thus,
in an action against a company to recover a sum of
money obtained by them from the plaintiff through a
fraud of the defendant’s agent, committed with their
knowledge and for their benefit, evidence of similar
frauds committed on persons other than the plaintiff,
by the same agent, in the same manner, with the know-
ledge and for the benefit of the defendant, was held
admissible on behalf of the plaintiff (7).

In any action brought for libel or slander published
on a privileged occasion, it lies upon the plaintiff to

(1) Blake w. Albion Life dssurance Society, 4 C. . D. 94 ; Darnes
v. Merritt, 15T, L. R. 419.
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prove malice in the defendant, and for this purpose he
may give in evidence any words, as well as any aet, of
the defendant, whether prior or subsequent te the pub-
lication sued on, which throw any light upon the con-
dition of the defendant’s mind at the date of that
publication (m). Evidence of such other transactions
may also be given in aggravation of damages. As
Lord Esner said, in Praed v. Graham (n), * The jury
. are entitled to look at the whole conduct of the
defendant from the time the libel was published down
to the time they give their verdict.” But the plaintiff
is not entitled to call evidence to show that the defen-
dant had a general disposition to libel people (o).

Again, whenever a defendant pleads insanity as a
defence to an action of contract, it is not enough for him
merely to prove that he was insane at the date of the
contract; he must give some affirmative evidence to
show that the plaintiff knew that he was insane. For
this purpose it is admissible for the defendant to show
by the evidence of third persons that his lunacy at or
about the time of the contract was so obvious that every-
one who had transactions with him must have been
aware of it. Thus in Beavan v. M‘Donnell ( p), which
was an action to recover a sum of money paid by the
plaintiff as a deposit on the purchase of an estate, on the
ground that he was a lunatie, and therefore incompetent
to contract, evidence was received of his conduct before
and after the transaction, to show that the lunacy was

of such a character as would be apparent to the defendant
when dealing with him.

So in criminal cases, the leading principle is that
evidence of all matters which are irrelevant to the

(m) Pearson v. Lemaitre, 5 Man, & (i, 700 ; and see Odgers on Libel
and Slander (4th edition), pp. 326 et seq.

n) 24 Q. B. D, at p. 55,
0) Scott v. Sampson, 8 Q. B. D, 491,
() 10 Ex. 184.
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issue will be excluded. DBut to this there is the
exception that evidence will be admitted of any
facts which tend to explain or throw light on the
transaction in issue, as, for instance, to establish a
systematic course of conduct, or to show criminal
intention or guilty knowledge in the mind of the
accused, or to rebut the defence that the eriminal
act was done accidentally or undesignedly, Our
law, for instance, is always extremely careful in
criminal cases not to allow uny evidence to be
given, until after conviction, of any other offences
committed by the prisoner or of any previous con-
viction recorded aguinst him. Nevertheless, such
evidence will be admitted when it is necessary
to determine in what mind (quo animo) or with
what intention he did the act with which he is
charged. And then not only is such evidence
admissible in chief as part of the case for the
prosecution, but if the prisoner eclects to give
evidence on oath, he may be cross-examined on
such matters.

Thus, if a prisoner is charged with knowingly passing
bad coins, evidence of his passing bad coins on the
previous day, or of any other bad coins being found on
him at the time of his arrest, would be admissible (¢).
And upon an indictment for uttering a forged bank-
note, knowing it to be forged, evidence is admissible (to
show the prisoner's knowledge that the note mentioned
in the indictment was a forgery) of his having a short
time previously uttered another forged banknote of the
same wmanufacture, and of there being a number of
others also of the same manufacture in circulation with

(q) R v.Jarews, 7 Cox, 53.
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prisoner’s handwriting on the back of them. As
Hgaru, J., said in R, v. Ball (r),—

* Everything that you said or did was proper to be admitted to
show your knowledge of the forgery.”

In cases of arson, evidence may be properly given of
previous fires that prisoner has experienced on his
premises (s), and of any suspicious circumstances
attending such previous fires, if such evidence shows
the state of his mind at the time the alleged offence
took place. In poisoning cases, evidence may be given
of previous deaths by poisoning (1) in which the
prisoner was implicated. So, if a person charged with
embezzlement sets up as his defence that his omission
to hand over to his employer the moneys which he had
received for him was the result merely of forgetfulness,
and that the corresponding errors in his accounts were
accidental, it is open to the prosecution to give evidence
of other non-payments not charged in the indictment,
and of other errors, all telling against the interests of
the employer (u).

With reference to the particular erime of receiving
stolen goods, knowing them to have been stolen, the
Prevention of Crimes Act, 1871 (¢), provides :—

“Where proceedings are taken against any person for having
received goods knowing them to be stolen, or for having in his
possession stolen property, evidence may be given at any stage of
the proceedings that there was found in the possession of such
pevson other property stolen within the preceding period of twelve
months (z), and such evidence may be taken into consideration
for the purpose of proving that such person knew the property to
be stolen which forms the subject of the proceedings taken against
him.”

(r) 1 Camp. 3524,

s) R.ov. Gray, 4 F. & I, 1102,

(t) 1. v. Gieering, 18 L. J. M. (. 215 ; Cuckle, 61,

(n) R.v. Richardson, 2 F. & F. 343,

(r) 34 & 35 Viet, ¢. 112, s, 10,

(r) That is, preceding the commencement of the prosecution not
the commission of the offence. X, v. Harding, 53 Sol. Jo. 762,
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Hawxins, J., has thus construed this provision (y):—

“If you find other stolen property in the possession of the
person charged as a receiver at the same time that you find the
property with regard to which you are charging him with receiving,
you can prove that you did so find such property if it be
property stolen within twelve months preceding. I do not mean
to say that you must find the property the subject of the indictient
and the property with regurd to which you arve secking to give
evidence at the same identical moment, It would be enough . . .
if a police constable . . . came back to the premises of the necused
where he had found the first lot for a further search, and on such
search succeeded in finding there more stolen property stolen within
the required period . . . that is substantially a finding at the same
time.

The prosecution must prove that the other goods
found, not those the subject-matter of the indictment,
were stolen, and that they were stolen within the
preceding twelve months; otherwise the evidence is
inadmissible (z), and such other goods must be found on
the prisoner's premises at the same time as the goods
specified in the indietment ; it is not suflicient to show that
they were on the prisoner’s premises at some period during
the preceding twelve months. Hence, no evidence can be
given of the fact that the prisoner received other stolen
goods during the preceding twelve months, if he parted
with them before he was found in possession of the goods
which he is now charged with receiving (a).

The same section of the statute, in order to facilitate
proof of guilty knowledge in cases of receiving stolen
goods, contains a further provision that where pro-
ceedings are taken against any person for having
received goods knowing them to have been stolen, or for
knowingly having in his possession stolen property, and
evidence has been given that the stolen property has
been found in his possession, then, if such person has
within five years immediately preceding been convicted

() R.v. Carter, 12 Q. B. D. 522,

(2) B.v. Girod, 22 T. L. R, 72

(a) R.v. Carter, suprda ; R.v.
Rowland, [1910] 1 K. B. 458,

L.E.

)
Drage, 14 Cox, 85; but see I, v.
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of any offence involving fraud or dishonesty, evidence of
such conviction may be given against him, provided that
he has been given seven days' notice in writing of the
intention to do so.

On an indictment for obtaining, or attempting to
obtain, money or goods by false pretences, it is necessary
for the prosecution to give some affirmative evidence to
show that the prisoner knew that his representation was
false. Evidence, which raises merely a suspicion that he
knew this, will not be sufficient (4). Hence it is open to
the prosecution, as in civil cases of fraud (¢), to give
evidence of any similar transaction which throws light
upon the state of the prisoner's mind, at the time when
he made the false pretence charged in the indictment.
This is now clear law; although it was at one time
thought that on charges of obtaining goods or money by
false pretences evidence of other similar offences com-
mitted by the prisoner was never admissible, either to
prove a general course of conduct or a guilty mind.
This opinion was based on an erroncous view of the
decision in 1. v. Iolt (d), where prisoner was charged
with obfaining money by a false representation that he
had authority to collect it. Evidence was tendered of
similar representations by the prisoner, both before and
after ; the constant repetition of such a statement does
not go to show that the person making it had a guilty
mind ; it 15 equally gcod evidence of bona fides, and it
was not admitted.

Brackpury, J., (¢) pnt the decision in I, v. Holt on
its real basis when he said :

* There the alleged fulse pretence was an assertion of ;m!h..m_\
to receive the money, and the guestion was authority or no
authority.  The evidence was wholly irvelevant.”

by R, v. Dunleavy, 73 J. 1’ 36,
() See ante, {). 126,

(d) 30 L. J. ML .11,
(¢) R v. Francis, L. R, 2 C, C, R. 125,
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And Lord Russerr, C.J., in the ease of K. v. Rhodes( 1)
said in reference to 1. v. Iolt :

“ There the false pretence charged was a distinet and separate
transaction, and the fact that the prisoner had subsequently made
 similar false pretence had no bearing on his guilt or innocence of
the particnlar charge preferred.”

In other cases of false pretences such evidence has
been freely admitted. Thus where prisoner obtained
loans from pawnbrokers by depositing sham jewellery
with them, falsely pretending it to be real, evidence of
previous transactions of similar character was received (7).
Lord Conerinar, C.J., said :

“ It seems clear upon principle that when the fact of the prisoner
having done the thing charged is proved, and the only remaining
question ix whether at the time he did it he had guilty knowledge
of the quality of his act or acted under a mistake, evidence of the
class received must be admissible It tends to show that he was
pursuing a course of stmilar acts, and thereby it raise

i l\ll ‘lll\ll—
tion that he was not acting under a mist

ke

In another case a prisoner obtained money by giving
cheques which were subsequently dishonoured. e was
tried and acquitted on one charge, and next day charged
on three others. Mo show guilty knowledge the prose-
eutor in the previous day's case was called, although
in that case the jury had acquitted the prisoner of
guilty knowledge; and his evidence was held rightly
admitted (/); Lord Russern, C.J., saying:

“It was relevant as showing a conrse of conduct on the part

the accused, and a belief on his part that the cheque
be met

ol

would not

Even when the only evidence available for such a
purpose is evidence of transactions subsequent to the
one on which the prisoner is charged, the evidence is

admitted if it proves the course of conduct connoting a

(/) [1899] 1 Q. B. at p. 82,

g) K.v. Francis, suprd,

) R.ov. Olhs, [1900] 2 Q. B. 738, And see 2. v. Walford, 71
J.P.215; R.v. Mean, 69 J. P, 27.

M2
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guilty mind (i), If, however, the evidence merely proves
that the prisoner is a swindler it is not admissible (/).

A recent case (k) may perhaps be considered as having
been decided under this head.

[t was an appeal against a decision of Quarter Sessions
on appeal from Cheltenham Petty Sessions, convieting
appellant for driving a motor-car through the promenade
at Cheltenham at a speed which was dangerous to the
publiec having regard to the circumstances of the ease.
On the appeal to Quarter Sessions evidence was ten-
dered and received, in spite of appellant’s objection, as
to the traffic which was usually in “ the promenade " at
the hour of day at which the offence was committed,
though it admittedly was not there on the day in
question. This was done, no doubt, to meet the require-
ments of sub-s.1 of 8. 1 of the Motor Car Act, 1908, hut
Lord Avversrone, C.J., held that the evidence was
rightly received apart from the Act.

In another recent ecase such evidenece has heen
admitted in a charge of procuring abortion, Lord ArLven-
srong, C.J., however, doubting whether there was
suflicient connection bhetween the offence charged and
the previous offence in evidence to establish a course of
conduet (/). Bray, J., in this case, said :

A careful examination of the cases where evidence of this kind
has been admitted shows that they may be grouped under three
heads :

(1) Where the prosecution secks to prove a system or course of
conduet.

(2) Where the prosecution secks to rebut a suggestion on the
part of the prisoner of accident or mistake,

(3) Where the prosecution seeks to prove knowledge by the
prisoner of some fact ™" (m). ’

(i) See, for instance, 2. v. Cooper, 1 Q. B. D, 19 R. v. Wyatt,
[1904] 1 K. B. 1885 It v. Smith, 20 Cox, 8.

() R v. Fisher, (19107 1 K. B, 149,

(k) Elwes v. Hoplins, [1906] 2 K. B. 1.

() R.v. Bond, [1906] 2 K. B. 389; and see 2, v. Smith, 20 Cox,
S04, and 2. v. Rhodes, ante, p. 125,

(m) 1hid, at p. 414,
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In all such cases, evidence, admissible on this prin-
ciple, will not be excluded merely because it tends to show
that the prisoner has been guilty of other offences (mmn).

General Feidence of Character,

Lvidence of general good or bad character
must be carefully distinguished from evidence of
previous  offences or special instances of mis-
conduct on other occasions, and also from evidence
of previous convictions. It is only the latter two
kinds of evidence which are ever admissible in
the cases with which we have dealt in the last
section of this chapter. General evidence of a
prisoner’s bad character or reputation cannot be
given to show his state of mind at the time when
he did a eriminal act ; still less can evidence that
he has a general tendency or disposition to commit
a certain class of crimes (n).

The prosecution can never in the first instance
give evidence that the prisoner bears a bad
character.  The prisoner, on the other hand,
may always give evidence at the trial that he has
hitherto borne a good character; but, if he does
s0, it will then be open to the prosecution to show
the contrary, if it can (o).  Moreover, by s. 1,
sub-s. (f), of the Criminal Evidence Aect, 1898,
if the prisoner elects to give evidence on oath, and
when in the box asserts his own good character,
or gives evidence against any other person charged

() B, v, Chitson, [1909] 2 K. B, 945.

n) See the remarks of Lord Herscuern, L., in Makin v.
Nttorney~General of New South Wales, [1894] A. C. at p. 65, cited

ante, p. 123 and see also 2. v. Fisher, [1910] 1 K. B. 149,
o) B.ov. Bowton, 34 L. J. M. U, 57 ; L. & C. 520; Cockle, 72,
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with the same offence, or if the nature or the
conduet of the defence involves imputations on the
character of the prosecutor or his witnesses, he
may be asked and will be required to answer not
only questions tending to show he has been guilty
of other offences or been previously convieted, but
also questions to show that he is of bad character
generally (p).  After convietion, moreover, it is
customary for the prosecution to call witnesses as to
the prisoner’s general character and reputation for
the information of the Court in determining the
sentence to be passed ( pp),—for instance, to assist
the Court to come to a conclusion whether a con-
victed prisoner over 16 and under 21 years of age
should be recommended for the “ Borstal system
or not ().

Where a prisoner is indicted not only for an
offence but also for being a  habitual eriminal,”
the Court proceeds to the trial of the second charge
after conviction on the first, and on that trial the
Cowrt may, if it thinks fit, permit evidenee to be
given of the prisoner’s general character and repute
as a purt of the case for the prosecution (7).

In no other case can the prosceution give evidence
of tlie general bad character of the prisoner,

Again, the general character or reputation of the
prosecutor in any criminal case is, as a rule, wholly
immaterial, nor can any independent evidence be given

() These provisions are fully discussed, post, p. 201,
) See, for example, . v. Nuttall, 75 3. 1. 50; K. v. Whiteman,
thid 1025 and K, v, Edwards, ibid, 286,
(7) Prevention of Crime Aet, 1908 (8 Edw. VI1. ¢. 39), art 1.
(r) Prevention of Crime Aet, 1908, 5. 10 \ppendix ; and see
U L v Turner 10] 1 K. B 3465 B.v. Waller, ibud, 364,
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of this. If, however, he goes into the witness-box and
gives evidence, he ean, of course, be cross-examined as
to credit like any other witness; but his answers
generally cannot be contradicted (s). To this general
rule, however, there is one exception. In cases of rape
or indecent assault evidence may be given to show that
the prosecutrix is of generally immoral character (t).
She may be asked whether she has had connection with
other men; but then the prosecution is bound by her
answer, and cannot call evidence to contradiet her (u).
She may further be asked whether she has had connection
with the prisoner on other occasions, and if she denies
this, evidence may be called to contradict her (x), for
this is relevant to the issue of consent or no consent.
“Such evidence is in point as making it so much the
more likely that she consented on the occasion charged
in the indictment " (y).

In civil cases, evidence of good or bad character is
generally irrelevant and inadmissible, unless character
is of the substance of the issue (). It is a defence to an
action for breach of promise of marriage that the
plaintiff at the date of the promise was a woman of
general immoral character, unless the defendant was
then aware of this. So, proof that the plaintiff, after
the promise, became unchaste will release the defen-
dant (a). In actions for seduction, evidence of the bad
character of the person seduced is admitted in reduction
of damages; but the evidence must refer to a time prior
to the seduction (aa). In actions for defamation, evidence
of the plaintiff’s general good character is held irrelevant,

(5) Ree puost, pp. 535, 536,

t) N sington, 1 Cox, 48 ; and see, as to sentence, /. v.
Dheckense + B DN
n) R, mes, L. R. 1 C, C R, 334,

v
(@) R.ov. Riley, 18 Q. B, D, 481,
y) Per Lovd CoLkrinGe, CJ., ibid, at p. 481,
Elsam v. Faweett, 2 Esp, 563,
(1) Jones v, James, 18 1. T, 213
aa) Verry vo Wathins, 7 C. & 1’ 308; Cockle, 71.
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even though a justification is pleaded (5). Where the libel
charged the plaintiff with incompetency as a surveyor,
he was not allowed to travel out of the record by show-
ing that he had, at other times, acted competently in
that capacity (¢). The defendant in an action for
defamation can give general evidence of the plaintifi's
bad character, subject to the provisions of Order XXXVI.,
r. 87, of the R. 8. C, 1883, which is as follows :—

“In uctions for libel or slander, in which the defendant does not
by hix defence assert the truth of the statement complained of, the
defendant shall not be entitled on the trial to give evidence in
chief, with a view to mitigation of dam: , as to the cireum-
stances under which the libel or slander was published, or as to the
character of the plaintiff, without the leave of the judge, unless
seven days at least before the trial he furnishes particulars to the
plaintiff of the matters as to which he intends to give evidence.”

Although general evidence of reputation is admissible,
evidence of rumours and suspicions to the same effect
as the defamatory matter complained of is not admis-
sible; nor is evidence of particular facts or circum-
stances tending to show the disposition of the
plaintiff ().

The preceding rules determine what facts are
relevant in legal proceedings. But, as the case
proceeds, evidence which was at first irrelevant
may become admissible.  For example, although
as a rule no evidence may be given in eriminal
cases of the prisoner’s bad character or previous
convictions or other offences (¢), yet as we have
just seen the prisoner’s conduct of his case may
render such evidenee admissible,  In a civil case,

(B) Corwwall v, Richardson, R, & M. 305,

(¢) Brive v, Bazalyette, 3 Ex. 692,

() Seott v. Sampson, 8 Q. B, D, 491; Bell . Parke, 11 Ir. O, L.
Rep. 113, See further on this matter Odgers on Libel and Slander
(4th edition), p. 371,

(¢) For the rule and exceptions, see ante, pp. 134, 135,
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too, reckless cross-examination may let in evidence
which was not admissible in chief. Thus, if «
witness be cross-examined as to part of a conversa-
tion with a third person on an occasion when the
parties were not present, he may be asked in
re-examination to give the whole conversation,
Again, if an entry in a book be tendered in
evidence, or a witness uses a book to refresh his

memory, and the cross-examining counsel takes
the book and asks questions about other entries
in it, he makes those other entries evidence as part
of his case (/).  No, too, if part of a document be
put in evidence, the adverse party is entitled to
have read all other passages which are connected
with or qualify or explain the passage which has
been read, but he is not entitled to have read any
passages which have nothing to do with it (¢).
If a letter be put in, the reply also becomes
admissible,  Moreover, statements  which are
irrelevant may be let in, ecither by the other
party not objecting in time (4) or by his express
consent.

Lastly, it may not be out of place to mention
here that matters clearly relevant may sometimes
be excluded either on grounds of public policy (7),
or out of regard to public decency. Thus, the
Court will not allow a husband to say that a child
born of his wife after marriage is illegitimate (£),

(/) Greyory v, Tavernor, 6 U, &

q) Nee Darby v. Ouseley, 1 11, & ]
h) Robinson v, Davies, 5 Q. B, D. 26,
i) See post, pp. 241, 280

Y Guardiaws of Nottinghaw v. Tombinson, 4 C, 1. DL 3435 but
see Ponlett Peevage Case, [1903] A, C, 395,

", at p. 281,
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nor a wife to prove non-access, except in the

Divoree Court (/). These matters are discussed in )
a subsequent chapter (m).

(/) Evidence Further Amendment Act, 1869, s, 3.
(m) See Book 11., "hul». A
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CANADIAN NOTES.
EVIDENCE OF SIMILAR ACTS.

In an action on a bond against two sureties, one of the
defendants set up the defence, and gave evidence, that
his signature to the bond had been obtained Il'\ fraud.
The evidence of his co-defendant was tendered for the
purpose of showing that his signature to the bond had also
been so obtained, which was rejected as inadmissible.

It was held that the evidence so rejected was
admissible, as showing a fraud practised on him with
respect to the same instrument, by the same person, and
at or about the same time as the alleged fraud on the
other defendant, and because it was confirmatory of the
evidence of such defendant.

Per Arvovr, J.: “It seems to me, having regard
to these general principles,”—(cited from Taylor on
Lividence in the previous paragraph),—* that the evidence
of the defendant Clarke ought to have been received to
prove the fact that his signature had been obtained to the
bond by a similar fraud to that which, according to
Lobinson’s evidence, had been practised upon him, n
procuring his signature to it, because the fraud was
practised with respect to the same instrument, and by
the same person, and at or about the same time, and
because the evidence of Clarke that it had been practised
upon him was confirmatory of the evidence of Rohinson
that it had been practised upon him.”  The Waterloo
Mutwal Fire Insurance Co, v, Robinson et al., 4 0. R, 295.

In a prosecution for obtaining a prowmissory note
with intent to defraud, and inducing another to make a
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I promissory note with like intent, the circumstances of

= the particular frand were proved, and then evidence was
given of similar frauds on others, showing that the
defendant was at the time engaged in practising a series
of systematic frauds on the community. It was held that
this evidence was properly received. Iivq. v. Hope, 17
0. R, 463,

In an action by an insurance company to set aside a
policy of life insurance issued by it on the ground that
the policy was secured by fraud of the assured and the

assignee of the poliey, evidence is admissible, as bearing
: upon the fraudulent intent of the assignee, that in other
| rases, before as well as after, he had engaged in other
transactions of a like character with the same fraudulent
intent.  Mutual Lite Insurance Co, v. Jonah ot al., 1
Trueman, N. B, Eq. 482,

: On a charge of wife murder, the Crown sought to
L) . . . .

! prove that the prisoner had been with evil design
!

accumulating insurance on his wife's life. It was held
that evidence of various applications for insurance,

i though in some cases resulting in a rejection of the risk,
| was admissible, all being made practically at the same
{ time, and forming part of one transaction, which could
,

properly be given as a whole. Reg. v. Hammond, 29 0. 1.
| | 211.

Plaintift brought action for assault against the

i defendant. The assault took place on the occasion of an
I expected fight between two persons, one of whom was
plaintiff’s nephew. The plaintiff, when going forward

towards his combatant, was assaulted by the defendant,

| who got in a fight with him and bit his hand severely.
Defendant’s counsel proposed to ask plaintiff, on eross-
examination, as to a number of fights in which he was
said to have been concerned, but the learned judge
‘ | refused to allow this, the counsel being unable to state
| that it was intended for the purpose of testing the

e
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plaintif’s eredibility. It was held that the evidence was
rightly rejected, and further, that the erroneous exercise
of diseretion in refusing to allow questions on cross-

examination which were irrelevant to the issue would be
no ground for a new trial. The ruling to this effect
seems to depend upon 37 Viet. e. 7, s 34 Hickey v,
Fitzgevald, 41 T, C. Q. B. 303,




BOOK 11.
PROOI.

CHHAPTER 1.
DIFFERENT KINDS OF PROOF,

I't has been already pointed out that, as the day
of trial draws near, ecach litigant must ask himself
two i|n|m|'1:|nl nltu-s!inn\ L —

(i.) What facts shall T be allowed to put in
evidence before the Conrt at the approaching
trial ¥

(i) In what way or ways will the Court allow
me to prove those facts?

With the first question we have already dealt,
In this Book we will discuss the different methods
by which the Court permits a party to prove a
relevant fact,  In other words, we now pass from
l\'l'lv\;lll‘"\ and |n|'mw'1‘|| to Hlll\ilh'l’ |'I""'|'.

It is most important always to bear in mind the
distinetion hetween these two hranches of the Law
of Evidence,  Everything that is irvelevant will be
vigorously excluded at the trial.  And all relevant
facts must be proved in a legitimate way ; a fact
may be most material, still that is no reason why
either party should be allowed to prove it by hear-

say evidence.  Counsel, when laying their client’s
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case before the Court, must not only keep rigidly to
what is relevant, they must also be prepared to
prove all relevant facts by admissible evidence.
Henceforward in this volume we shall take it for
granted that every fact, the method of proving
which we are considering, is admittedly relevant.

“ Different kinds oi evidenece,” as Lord Esugg,
M.R., says in Lucas v, Willivms (a), “may be used
to prove the same fact.” Thus, if the defendant
to an action of debt has pleaded payment, he may
prove that he paid the debt in several ways. He
can go into the box and swear that he paid it in
cash on a particular day to the plaintiff or his agent,
giving details if required as to the place where, as to
the coins in which, he paid it, who was present, ete,
Or he may produce a receipt signed by the plaintiff,
or prove that the plaintiff had verbally admitted to
some third person that he had been paid. O, if
the facts admit, he may do all three of these; for
the existence of documentary evidence will not ex-
clude the oral.  So the handwriting of a document
may be proved in five different ways («a), some of
which are more cogent and convineing than others,
It has often been laid down that “ the best evidence
only is receivable in our Courts.”  But this maxim
is misleading unless it he considerably qualified and
explained (). 1t certainly does not mean that a
judge can exelude one method of proving a fact
merely beecause he  regards another method of
proving the same fact as more satisfactory,

(«) (18927 2 Q. B. at p. 116,

aa) See ante, p- 46,

(h) For a discussion of this topic, see jost, pp. 361, and 493—496,




142 Proor.

Every fact must be established by the evidence
of witnesses, or of documents, or of things other
than documents—that is, by oral, documentary, or
real evidence,  But a witness is not allowed to give
in evidence every fact which he regards as throwing
light upon the question in dispute.  Ile must con-
fine himself to answering the questions asked by
counsel.  Many a witness is greatly disappointed
because he ix not permitted to state in open Court
matters which he regards as most material.  'What
other people told him, for instance, will be ex-
cluded (). Again, not every writing which contains
some reference to the matter in dispute is admissible
in evidence as “a document in the case ™ (d). Some
documents are primary evidence, some are secon-
dary evidence, some are not evidence at all, though
a layman might deem them material,

Whether a fact be established by the evidence
of witnesses or of documents or of things, the
evidence must be either direct or circumstantial
—in other words, it must either go straight to
establish the fact in issue or it must tend to
establish certain minor facts, the effect of which
is to prove the fact in issue. Again, if we look
at the nature of such oral, doeumentary, or real
evidence, we shall find that cach piece of it must
be either primary or secondary—that is, either
the original witness, document or thing is produced
in Court (this is primary evidence) or only some
report, copy or model (this is secondary evidence),
(¢) Except in the cases specified in Book 11, Chap. VIIL., post,

p- 02,
d) See post, pp. 172, 360,
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Secondary evidence, on its production, discloses
the fact that there is, or once was, evidence in exist-
ence superior to itself. Thus, one man’s recollec-
tion of what another said, or a copy of a material
document, is secondary evidence. In other words,
Mw'nnllul"\‘ evidence does not lm'l(-ll(l to be (ll'ij_‘ill:ll :
it confesses that it is not the best evidence conceiy-
able. DBut in certain circumstances it is admitted
either for the sake of convenience, or for reason of
publicpolicy, orbecause it is the best evidence obtain-
able.  And here the maxim that the best evidence
only is receivable applies in full foree ; and secondary
evidence will not be admitted until it is clear to the
judge that primary evidence is unobtainable,

The existence of direct evidence does not exclude
circumstantial ; nor will ecircumstantial evidence
('\"]ll!ll‘ (“l‘t'l‘I, 'l‘]ll‘ presence of tll‘:ll oy itl('llt‘l' will
not exclude either documentary or real, nor will the
existence of real evidence exclude either oral or
documentary.  But the existence of documentary
evidence does in some cases exclude oral (¢) ; and
the existence of primary evidence does as a general
rule exclude N‘('unll:ll‘_\'( /). St‘('nllll;n'.\' oral evi-
dence, which is usually called * hearsay,” will not,
as a rule, be admitted even where there is no pri-
mary oral evidence available (y). Secondary docu-
mentary evidence, on the other hand, is generally

admitted, it the corresponding primary evidence
cannot be produced (7).

(e) See Book I1., Chap I11., p. 167,
(/) See Book 11., Chap. VIIL,, p. 302,
(y) See Book 11., Chap. VIIL, p. 302
(4) See Book 1L, Chap. 1X., p. 360.
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The law does not requive the fullest proof of a
fact which the circumstances admit. The law
prefers quality to quantity. If two credible
witnesses have deposed to a certain fact and have
not been shaken in ecross-examination, it is not
necessary, nor is it always expedient, to go on
calling other persons who were present ; their
evidence may only weaken that which has already
been given.  Dvimd  facie proof is, as a rule,
sufficient ; it is not necessary to prove every fact
up to the hilt.

Thus, if a letter be properly addressed to A., and
posted, with the postage prepaid, and if it has not been
returned through the Dead Letter Office, the jury will
infer— almost as a matter of course—that A. received it ;
and the burden rests on A. to prove that he did not (i).
The jury will also infer that A. received it at the time at
which it would be delivered in the ordinary eourse of
postal business. The sender is never held answerable
for any delay in the post(k), and indeed by several
statutes proof of the posting of a properly addressed
and prepaid envelope containing a notice is to be
deemed sufticient service of that notice (/).

Again, it is not necessary to call a witness who can
swear that he did post that particular letter. It is
generally enough if the writer of the letter ean swear
that he handed it to the clerk whose duty it was to carry
letters to the post (m), or even that he placed the letter
in question in the post-bag, box, or other receptacle in
which his business letters were always placed if they are

i) Warren v. Warren, 1 C, M, & R. 200; Jones v, Great Central
Ladway Benefit Society, C. A, October 15th, 1909 (not l'r]uulml )e

(k) Stocken v, Collin, 7 M. & W. 515; Ward v. Lord Lowdes-
boronyh, 12 C. B, 2
(/) See, for instance, Bankruptey Act, 18835, & 142 (in .\]vln-n-li\i 3

Interpretation Act, 1889, «, 26, post, p. 160,
(m) Het'erington vo Kemp, 4 Camp. 193 ;

Cockle, 57.
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intended to be posted. In the latter case it is usual to
call a clerk to state that at regular intervals he, every
day, carried to the post all letters placed in that
receptacle. From this evidence the jury will generally
infer that the letter was posted, though it is open to
them not to do so (1). So, whenever a letter is sent by
hand and delivered at the office or residence of the
person to whom it is addressed, or handed to any clerk
or servant of his, it will be assumed, until evidence to
the contrary is given, that the letter reached the hands of
the person for whom it was intended (o). Again, where
attestation is necessary to the validity of a document,
and the signature to it has been witnessed by two or
more attesting witnesses, it is sullicient to call one only
unless more than one is required by law; and, if all the
attesting witnesses be dead, it is sufficient to prove the
handwriting of any one.

Several statutes have been passed which render primi
acie proof sufficient. "T'hus, the “ Law List” is admis-
sible as primi jacie evidence that everyone whose name
appears in it as a solicitor is qualified to practise (p).
The *“ Medical Register ™ is primd facie evidence that the
persons specified therein are duly registered medical
practitioners (¢). A certified copy of an entry in the
“ Register of Newspaper Proprietors " kept at Somerset
House is “ sufficient evidence of all matters and things
thereby appearing, unless and until the contrary thereof
be shown” (r). And various statutes have rendered
primd facie evidence as to the age of a child sufficient (s).

Some faets, however, need not be l»rn\ml at all.
Such, for instance, are the common law of England,

As to post-marks, sec
0) Macyreqor v. Keily, 3

23 & 24 Viet. c. 127,
(¢) 21 & 22 Viet, c. 90, 8 .
(r) 11 & 45 Viet. e. 60, s, 15,
(8) See post, pp. 158, 159.
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public statutes, official seals (1), and certain facts so
well known that the court takes judicial notice of
them without proof («). 1t is impossible for judges,
when trying a case, to shut their eyes to the ordi-
nary course of nature (), or to facts which con-
stantly oceur in daily life. They need no proof,
therefore, of the ordinary public holidays, weights
and measures, the laws of nature or the meaning
of ordinary English words. But dictionaries are
constantly referred to in court for the meanings of
words, especially in trade-mark cases (y). So are
other works of accepted authority, such as scientific
or professional treatises. And, in a recent case,
reports of the celebrated engineer Brunel, which
were commonly aceepted by engineers
were admitted as evidence (:).  Again, no party
need prove any fact which the law alveady presumes

us accurate,

in his favour («), nor in a civil case any fact which
his opponent has admitted (5) or is estopped from
denying (¢).

The courts will take notice without proof of all the
public statutes of the realm (d); and indeed of every
statute passed since 1850, unless the contrary is

) There are several statutes as to judicial notice of certain
ofticial seals und signatures, which are set out, just, P 254,

u) SBeo Stowkdale v. Hawsard, T C. & 1. 731, 736 ; and /A, v.
De Bevenger, 3 M. & 8, 67, 69,

) F.y., the length of the period of gestation, /. v. Luge, 8 Fast,
193; Cockle, 12; and the fact that rvain falls, Laten's Case, 9 Rep.
b a; Fayv. Urentice, 1 C. B, 828,

y) Bowv. Peters, 16 Q. B, D, 636, See Wigram on Extrinsic
Evidence, =. 36,

(z) East Lowdon Rail, Co, v. Couservators of River 1hames, 90
L. T. 47,

(a) See Book IL., Chap. X1.

(b) See Book I1., Chap. X11.

(¢) See Book I1., Chap. X111,

(l/) I'I’://l v. Llobinson, 1T, R. 116,
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expressly provided by such statute (¢) ; also of their own
course of procedure and practice, and of the procedure
and privileges of both Houses of Parliament (/); of the
maritime law of nations (¢); of the existence of a war
in which this country is engaged (k); of the great
and privy seals (i) ; of royal proclamations; of the sig-
nature of the Clerk of the Parliaments (k); of standard
almanacs and the London Gazette. Should any question
arise as to the status of a foreign sovereign or state, or the
boundaries of any state, the Court usually inquires of a
Secretary of State and acts upon the information thus
informally received from him without judicial proof (/).

Again, our judges will not require proof of well-known
mercantile usages, such as the negotiability of bonds to
bearer, whether Government or trading bonds, and
whether foreign or English (m); and of all general
customs established by the course of judicial decision,
.., the custom of hotel keepers to carry on business
with furniture which is not their own (»), and that, in
the absence of special circumstances, bankers have a
general lien on their customers’ securities deposited
with them as bankers (n).

3ut the Court will not take judicial notice of foreign
or colonial law(p), or the custom of any particular
county, or of a city such as London or Bristol, or the

¢) luterpretation Act, 1889, s,

1) Stockdale v, Hansard, 9 A, & E. 905,

q) Chandler v, Grieves, 2 H. Bl, 606, n,

Iy Dolder v, Huntingfield, 11 Ves, 202,

(¢) Lovd Melville's Case, 29 How. St, T'r, 707,

(k) Budische Awilin, ete. v, Levinstein, 4 R, 1. C. 470,

1y Taylor v, Barelay, 2 Sim. 213 Cockle, 11; Mighell v, Sultan
of Johore, (18047 1 Q. I, 161 ; Foster v. Globe Venture Syndicate,
1900] 1 Ch. 811,

m) Fdelstein v. Sehuler & (%, 1902] 2 K, B. 144,

w) Kx parte Turguand, 14 Q. B, D, 636,
Lowdon Charteved Bauk of Australia v, White, + App. Cas.
Drandao v, Baruwett, 3 C, B, 519 ; Cockle, 9.

p) Bov. Governor of Brivton Prison, [1907] 1 K. 1. 696, As to
Colonial law, see post, p. 148, In the Privy Council, however,
colonial statutes will be judicially noticed

122
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law of Scotland or Jersey, the practice of an inferior or
foreign court, resolutions of the Iouse of Commons(yg),
or the existence of a war between foreign countries:
these must be proved as facts. The existence of a par-
ticular or loeal custom is a question of fact, and it is
necessary to prove the custom in each case until it
becomes so well known that the Courts take judicial
notice of it(r). Customs of the City of London can be
proved by the certificate of the Recorder, and when it
has once been so certified the Court will take judicial
notice of it (s).

In order to afford facilities for more readily ascertain-
ing the law administered in one part of His Majesty's
dominions, when pleaded in the Courts of another part
thereof, it has been enacted by the DBritish Law Ascer-
tainment Act, 1859 (1), that :-

“ T, in any action depending in any Court within Her Majesty’s
dominions, it shall be the opinion of such Conrt, that it is necessary
or expedient for the proper disposal of such action to ascertain the
law applicable to the facts of the case as administered in any other
part of Her Majesty’s dominions on any point on which the law of
such other part of Her Majesty's dominions is different from that
in which the Court is situate, it <hall be competent to the Court in
which such action may ‘l"l" nd to divect a ease to be pre |un.-‘l sot
ting forth the facts, as these may be ascertained by verdict of a
jury or other mode competent, or may he agreed upon by the
parties, or settled by such person or persons as may have been
appointed by the Court for that purpose in the event of the parties
not agrecing: and upon such cuse heing approved of by such Court
or a judge thereof, they shall settle the questions of law arising out
of the same on which they desire to have the opinion of another
Court, and =hall pronounce an ovder remitting the same, together
with the case, to the Court in such other part of Her Majesty's
dominions, being one of the superior Courts thereof, whose opinion
is desired upon the law adminis‘ered by them as applicable to the
facts set forth in such case, and desiring them to pronounce their
opinion on the questions submitted to them in the terms of the

Act .,

When an opinion has heen thus obtained, the Court
in which the action is pending is to apply such opinion

) Stockdale v. Hansard, 7 C. & P, 731, 736

r) Per CHANNELL, J., in Mowlt v, Halliday, [1808] 1 Q. 1. 120

8) Croshie v. Hetherington, 4 M. & G, 933,
(1) 22 & 23 Vict, c. 63, s. 1.

Lt mt
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to such facts, or to order such opinion to he submitted
to the jury, with the other facts of the case, as evidence,
or conclusive evidence as the Court may think fit, of
the foreign law therein stated (u). Under this Act the
law of Scotland has been ascertained by a case remittod
to the Court of Session in Scotland (x), and the law of
Bengal by a case remitted to the Supreme Court of
Bengal (2).

Before we proceed to discuss the nature of the
evidence by which each party must establish his
case, it is mnecessary to determine on whom lies

the burden of proving any particular issue.

u) 22 & 23 Viet. e. 63, 8. 3
r) Lord v, Colvin, 1 Drew, & Sm. 24,
Login v, Privcess of Coory, 30 Beav, 6G:52
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CANADIAN NOTES.
JUDICIAL NOTICE.

As appellate tribunal for the Dominion of Canada,
the Supreme Court of Canada requires no evidence of
the laws in forcc in any of the provinces or territories.
It is bound to take judicial notice of the statutory or
other laws prevailing in every province or territory in
Canada, even where they may not have been proved in
the courts below, or although the opinion of the judges
of the Supreme Court may differ from the evidence
adduced upon those points in the courts below. Logan
v. Lee, 89 8. C. R. 811.

It was held in Req. v. Bennet, 1 0. R. 445, that a
magistrate could not take judicial notice of orders in
council, or their publication, without proof thereof by
production of the official gazette, and, therefore, that a
convietion was bad which was made without such
evidence that the Canada Temperance Act, 1878, was in
force in the county, pursuant to the terms of s. 96
thereof.

The introductory part of the Annual Statutes of
Canada, containing a statement that an Order in Couneil
had been made bringing the Canada Temperance Act
into force in the county, is not evidence of the making of
such order. E.r parte Mereer, 256 N, B, 517.

The Court will take judicial notice of an Imperial
Order in Council upon production of a copy purporting
to have been printed by the Queen's printer in London.
The Minnie, 3 B. C. 161,
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Proor” of Telegrams.

Prima facie, the same principle that admits proof that
letters were deposited in the post-oflice duly addressed,
as showing prima jacie that they were received by the

person to whom they are addressed, applies to telegrams.
The Chief Justice had admitted secondary evidence of a
telegram addressed by plaintiff to the defendant at
Parrsboro, subject to be struck out on further considera-
tion, and had afterwards come to the conclusion that the
evidence was improperly admitted, and must be struck
out. But the Court of Appeal held that it should have
been received. It is not elear from the statement of the
case what it was that was proved with reference to the
sending of the telegrams, and the decision seems from
the remarks of McDoxarnp, C.J., from whom the appeal
was taken, to have been a novelty. He says: *“Ido not
dissent from the opinion just delivered, beeause I think
the rule, if established, will be very convenient and will
avoid the difficulties that ought not to exist in the proof
of telegrams.”  White v. Flemming, 8 R, & G,,20 N. 8. R
335.




('HAPTER II1.
BURDEN OF PROOF,

Tue judge or jury can decide a case only by
considering the truth and value of the several facts
alleged and proved by the parties. And as the
facts are unknown to both judge and jury, each
party must establish what he has alleged by
evidence. The question at once arises, By which
party must any particular fact be proved ? The
responsibility of adducing such evidence as will
establish the facts in issue is called the ¢ Burden
of Proot.”

The burden of proving a fact rests, as a rule, on
the party who affirms the fact and not on the party
who denies it.  Ei incumbit probatio qui dicit, non
qui negal.  As a general rule, he who makes an
assertion must prove it true; otherwise the jury
will deem it untrue. If no affirmative evidence
be given, the opposite proposition, the negative of
the issue, will be taken as established, The burden
of proof is said to lie on A., when A. must either
call some evidence or have judgment given against
him.

As a rule, the onus of proof lies upon the party
who has in his pleading maintained the affirmative
of the issue; for a negative is usually incapable of
proof. The affirmative is generally, but not neces-
sarily, maintained by the party who first raises the

Y




Burnex or Proor, 151

issue.  Thus, the onus lies on the defendant, as a
rule, to prove all facts which he has specially
pleaded, such as fraud, performance, release, rescis-
sion, accord and satisfaction, ete. But the burden
frequently shifts, as the case proceeds, from the
person on whom it rested at first to his opponent.
This occurs whenever a primda facie case has heen
established on any issue of fact or whenever a
rebuttable presumption of law has arisen,

In all cases it is necessary to determine the
question, On whom does the onus probandi, or
burden of proof, rest ? in order that each litigant
may properly prepare his case for trial. And on
this preliminary question often depends another,
which is of great importance at the trial, namely,
Which party has the privilege, or incurs the duty,
of beginning ¥ Much depends upon the order in
which the contending parties are allowed to state
their cases to the Court.  As a general rule, in any
legal proceeding the burden of proof lies on the
plaintiff or prosecutor; he therefore begins; it is
his duty to establish the case against the defendant
or the accused, and this he must do by ecalling
proper evidence («).

In a civil case, the question on whom does the burden
of proof rest depends upon the pleadings. At the
beginning of the case the test is this: Which party
would be unsuccessful if no evidence were given on
either side(aa)? And if at any stage of the action a
question arises as to the party on whom should rest the

(a) ** A judge has nothing to do with the getting up of a case,”
per MovrroN, L., Tn ve Enoch and Zaretzky, (191071 K, B.327. lle
cannot call a witness of his own motion if either party obj ects, ibid,
(aa) Amos v. Hughes, 1 M. & Rob. 461 ; Cockle, 83.
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burden of proving any particular allegation, the test is,
Which party would fail if the allegation in question were
struck out of the pleading (b)?

The issue must be proved by the party who alleges
the affirmative in substance, and not merely the affirma-
tive in form. The precise form of the pleading does not
matter; the judge will look at the substance of the
allegation. Thus, in a plea of privilege it is immaterial
whether the defendant pleads that he published the words
hond fide, or that he published them *“ without malice” ;
in either case the plaintiff must prove malice, if the
occasion be held privileged. So in .lmos v. Hughes (),
where the plaintiff alleged that the defendant had not
done certain work in a workmanlike manner, as the
Court would not presume the work to have been done in
an unworkmanlike manner, the plaintiff had to prove his
allegation, as it was the affirmative in substance, although
not so in form ; and in an action for putting combustible
goods on board the plaintiff’s ship without due notice, it
was held that the plaintiff was bound to prove that no
notice was given, as the facts alleged constituted a
criminal offence (/). Again, in an action for breach of a
covenant to repair, if the plaintiff alleges that the
premises were not kept in repair, and the defendant
pleads that they were, the plaintiff must begin, and prove
the non-repair(¢). So, in ejectment by a landlord, on a
hreach of covenant by defendant to insure the premises,
the burden of proof lies on the plaintiff (/). And when
a person writes or prepares a will under whi